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OEOSGE  ALLHAN,  A^., 

V. 

UNITED  STATES. 

(8.  C  Beporter'8  ed.  81-S8J 

hureated  mail  mvice-'Aet  of  April  7,  1880— 
forJHtwmfwpk^iwn  to  aurg  th»  mm. 

L  The  prOTlM  Id  the  Act  of  April  7,  18B0,  linUf* 
tbe  dlMretloo  of  the  Poatmaster-Oeneral  to  expe- 
dite the  serrloeof  oarrylnffthe  malls  to  BO  per 
oent  of  the  rate  fixed  In  the  orlglDal  oontraot. 

IL  Tbe  rate  of  pay  eetabllahed  in  tbe  oonttaet,  as 
orivinaUy  let,  not  tbe  amount  of  payexpreaied 
therein,  la  the  basla  or  nnttof  oomputatlon  f  or 
■neb  iDcreased  serrloe. 

t.  FOi'teltuiee  imposed l^tlie  PottmMtep-Oeoer. 
al,  for  fUlnre  of  tbe  oontiactor  to  oarry  tbe  msU 
within  ^e  prescribed  time,  are  wltbln  tbe  dlsore- 
tkm  of  the  PottaiaBter-Qeneral,  and  an  not  sub- 
Jsot  to  review     this  oourt. 

[No.  811] 

ATi;ied MarehlB,  1889.  Dedd^ May  19^  1889. 

APPEAL  from  a  judgment  of  tbe  Court  of 
Claims,  suBtatniDg  a  demurrer  to  a  petition 
tot  balance  due  for  services  for  canying  tbe 
Uoited  Statei  mails.  Raened. 

Statement  Jfr .  Jtatiee  Lmuf: 
Tbe  appellant,  George  Allman,  on  tbe  81st 
of  January.  1886,  filed  a  petition  in  tbe  Court 
of  Claims  against  tbe  United  Slates  asking 
judgment  for  tbe  sum  of  $8,607,18.  wbicb  he 
allied  was  tbe  balance  due  for  services  ren- 
dered by  bim  under  two  contracts  for  canring 
the  ^United  States  mail  from  July  1,  1878.  to 
July  1, 188S. 

It  appears  from  tbe  statements  of  tbe  petiUon 
Qiat  tbe  q>peUant  carried  tbe  mails  for  four 
▼ears  over  each  of  two  routes,  No.  46,310  and 
Ho.  46,211,  tuder  these  contracts  entered  into 
with  tbe  Poatmaster-Oeneral,  and  in  conformity 
to  tbe  tadesM  lubsequent^  issued  by  him. 
Whilst  tbe  aerrices  were  bdng  rendned,  the 
Postmaster-General,  in  tbe  exercise  of  author- 
ity expressly  reserved  in  these  contracts,  by 
successive  orders,  increased  tbe  number  of  trips 
per  week  on  both  routes;  on  the  first  by  raia* 
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iog  the  number  from  six  to  seven  trips  per  week 
(afterwards  reduced  back  to  sizj,  ana  on  the 
secoDd  by  raising  the  number  from  one  to  seven 
trips  per  week.  For  ibis  increase  be  allowed  the 
contractor  a  pro  rata  increase  of  compensation; 
raising  the  pay  on  ttie  first  route  to  a  rate  of 

?i5,288.tt3  per  annum  for  increasing  tbe  trips 
romsix  to  seven  a  we^  and  on  tbe  second  route 
$4,898  for  tbe  Increase  from  one  to  seven  trips  a 
week.  This  increased  compensation  was  paid 
by  tbe  Department,  and  is  not  involved  in  this 
litigation,  except  aa  incidcntai  to  another  de- 
mand hereinafter  stated.  On  both  these  routes 
tbe  Postmaster-General  inereased  the  rate  of 
speed  by  shortening  the  running  time  between 
tbe  termini;  on  the  first,  from  86  to  88  hours 
per  trip,  and  on  llie  second,  from  34  to  18  hours 
per  trip.  Id  consideration  of  this  increased  ex- 
pedition, additional  pay  was  aUowed  the  con- 
tractor on  tbe  first  route,  $2,619.16  per  annum, 
and  on  tbe  second  route,  ^2,446.50  perannum, 
for  tbe  additional  stock  and  carriers  thus  ren- 
dered necessaiy.  This  allowance  was  com- 
puted at  tlie  rate  of  SO  per  cent  of  tbe  annual 
sum  paid,  in  accordance  with  the  contract,  for 
the  services  expedited,  and  was  less  tban  the 
proportionate  increase  of  the  cost  of  tbe  service 
demanded  by  the  changes  in  the  schedule,  ac- 
cording to  the  sworn  statements  of  the  con- 
tractor. 

On  the  first  of  August,  1881,  tbe  Fostmnstcr- 
General  promulgated  an  order  reducing  all  tbe 
allowances  for  the  increased  expedition  hereto- 
fore recited,  and  directed  that  tbe  SO  per  cent 
paid  to  the  contractor  for  such  service  should 
be  computed  upon  tbe  service  rendered  at  the 
time  the  contracts  were  entered  into  before  any 
additional  trips  had  been  ordered  on  either 
route,  and  not  upon  the  service  as  actually  ex- 
pedited. This  order  making  Uie  reduction  did 
not  change  tbe  number  of  trips  on  either  of  tbe 
routes.  The  contractor  was  still  required  to 
make  daily  trips  on  the  second  route,  and  to 
make  these  trips  upon  tbe  expedited  schedule. 
The  effect  of  tbe  order  was  simply  to  reduce 
bis  compensation  in  Uie  case  of  tbe  first  route 
to  60  per  «nt  upon  the  pay  of  six  trips  only,  fn- 
steul  of  seven  per  week;  snd  in  tbe  case  of  tbe 
second  route,Its  effect  was  to  allow  Iiim  the  com- 
pensation at  the  rate  of  50  per  cent  upon  tbe 
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pay  for  oDe  trip  per  week,  although  be  ooatin- 
uw  to  make  dally  trips  in  accordance  with  the 
ejnpedited  ■cbedtue. 

Tlie  dlflerence  between  the  amounts  paid  to 
the  claimant  Qoder  this  last  order  and  the 
amouut  he  would  have  received  uader  the  al- 
lowance fixed  by  the  former  orderii,  according 
to  tiie  stipulation  of  tbe  cootmcts,  constitutes 
the  prioapal  demand  in  the  present  suit.  A 
■hort  time  after  tbe  number  of  trips  was  in- 
creased on  the  first  route  from  six  to  seven  per 
week  it  was  reduced  back  to  six,  and  one 
month's  extra  pay  allowed  to  the  contractor  as 
indemnity  for  tbe  discontinuance.  Tbe  peti- 
tion sets  up  a  demand  for  the  fifty  per  cent 
thereon,  which  has  been  withheld  by  tbe  Post- 
master-Qeaeral. 

Another  claim  set  up  in  the  petition  Is  for  the 
•mount  deducted,  as  forfeitures  alleged  to  be 
wron^ully  impoeed  by  the  Poatmaster-Oeneral, 
for  failures  by  the  contractor  to  cause  the  mail 
to  be  carried  within  the  time  prescribed.  The 
petltioQ  was  demurred  to,  and  this  appeal  is 
from  the  judgmoit  of  the  court  mstainmg  the 
demuner, 

Mem  A.  J.  WUUrd  and  Am*'  if.  Lake 

(or  appellant. 

Mr.  Robert  A.  Howard*  AMtiH.  AUig- 
Qen.  for  appellee. 

Mr.  Jvttiee  Lam>r  delivered  tbe  opinion  of 
the  court: 

The  contract*  in  question  were  made  Is  con- 
formity with  the  tuovisloni  o(  gft  8M0  and  8961 
of  the  Revised  Statutes  Secttoa  8060  is  a* 
follows: 

"  CompeoMtion  (or  additional  Mrrtce  in  car- 
rying the  mail  shall  not  be  in  excess  of  the  ex- 
act proportion  which  the  original  compensation 
bears  to  tbe  original  service;  and  when  any 
such  additional  service  is  ordered,  the  sum  to 
be  allowed  therefor  shaU  be  expressed  in  the 
order,  and  entered  upon  the  books  of  the  De- 
mrtment;  and  no  compensation  shall  be  paid 
for  any  additional  regular  service  rendered  be- 
fore the  issuing    such  ordCT." 

Bectloi  8861  provides: 

*'No  extra  allowance  shall  be  made  for  any 
Increase  of  expedition  In  canTing  the  mail  un- 
less thereby  the  employmentof  additional  slock 
and  carriers  is  made  necessary,  and  in  such 
case  the  additional  compensation  shall  bear  no 
greater  proportion  to  the  additional  stock  and 
carriers  necxssarily  employed  than  the  compen- 
sation in  the  original contnuA bears  totbestock 
end  carrien  neeessarilf  anplc^ed  In  Its  execu- 
tion." 

All  the  orders  made  ^sy  UW  Poatmaster-Oen- 
ertl,  subsequent  to  the  .^fecutlon  of  these  con- 
tracts and  whilst  theeegrioe  was  in  course  of 
performance,  were  nta<de  after  the  Act  of  Con- 
gress of  April  7,  ISaOi  which  contained  this 
proviso: 

"Pmid0d,  That  the  Awtmaster-General 
■hall  not  hereafter  have  the  power  to  expedite 
the  service  under  any  contract  either  now  exist- 
ing or  hereafter  given,  to  a  rate  of  pijr  exoeed> 
log  flf^per  centum  upon  the  contnctttOii^ 
uOly  let"  (81  Stat,  at  L.  78.) 

The  Attomcr-Oenenl,  cautrubtff  -^  pro- 
tt 
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vision  last  quoted.  In  a  letter  to  tbe  Postmaster- 
Genenl.  dated  July  80,  1881,  held  that  "The 
original  letting,  and  not  any  subsequent  in- 
crease of  service  and  pav,"  was  made  "the 
atBDdard  of  limitation."  It  was  in  conformity 
with  this  opinion  that  the  Postmaster-General 
withheld  from  the  appellant  the  BO  per  cent  on 
the  expedited  service  under  his  contract. 

We  think  it  is  clear  that  the  language  of  the 
IHOvIao  mav  be  lnteri»eted  in  accordance  with 
the  original  orders  of  the  Post  Office  Depart- 
ment and  pursuant  to  the  terms  of  the  con- 
tracts sued  on.  Those  orders  aUowed  the  coo- 
tractor,  for  expedition,  SO  per  cent  additional 
upon  the  sum  paid,  for  the  service  actuallr 
performed.  These  allowances  did  not  exceed 
60  per  cent  of  the  rate  of  compensation  fixed  by 
the  contracts  as  originally  let,  thougb  they  did 
exceed  50  per  cent  of  the  sum  named  in  those 
contracts.  Tbe  {Rxiviso  In  express  terms  refen 
to  tbe  "rate  of  pay"  established  in  the  contracts 
as  originally  let;  and  it  is  the  rate  of  pay,  not 
the  amount  expressed  in  the  first  contract, 
which  is  manifestly  intended  to  he  the  unit  of 
computation. 

Our  construction  of  this  legislation,  condd- 
ered  in  part  TTiaUria  with  the  provisions  of 
gg  8960  and  8961,  Is  this:  Section  8960  tr«aU 
tne  rate  of  pay  for  additional  service  as  defi- 
nitely fixed  by  the  original  contract,  and  nnder 
its  provisions  tbe  compensation,  which  the 
contractor  Is  to  receive  for  each  extra  trip 
placed  upon  hia  route,  is  to  hear  on  exact  pro* 
portion  to  tiie  additional  service  perftmned; 
that  is,  it  is  to  be  based  upon  the  rate  estab> 
llsbed  by  the  origiual  contract.  Section  8961 
has  direct  reference  to  tlie  compensation  to  be 
paid  for  tbe  expedited  service,  and  expressly 
provides  that,  In  computing  such  compensa- 
tion, the  rate  of  pay  find  In  the  original  con- 
tract is  to  be  taken  a*  the  standard  of  Hmitn- 
tlon,  wblch  shall  not  he  exceeded.  These  two 
sections  left  it  within  the  discretltni  of  the 
Postmaster-Oenerai  to  expedite  the  service  to  t^^l 
an  indefinite  extent,  and  to  allow  a  pro  rata 
compensation  therefor.  The  proviso  added  in 
1880  was  deariy  intended  to  nndt  that  discre- 
tion providing  that  thereafter  he  should  not 
have  authority  to  expedite  the  service,  under 
any  contract,  beyona  00  per  cent  of  the  nlte 
fixed  in  the  original  contract  The  circum- 
stances under  which  contracts  for  the  trans- 
portation of  the  mails  are  awarded,  we  think, 
sustain  this  construction.  Buch  awards  are 
made  after  public  advertisement,  and  upon 
onnpetltive  bids;  and  It  Is  iwesumed  that  the 
contract  price  is  at  asknr  a  nteas  can  be  mode 
consisteotly  with  a  proper  performance  of  ser^ 
vice.  In  tne  present  case,  ft  appears  from  the 
recOTd  that  the  actual  cost  of  the  expedition  or- 
dered upon  the  single  one  of  tbe  seven  weekly 
trips  upon  tbe  second  route  was  more  than  W 
per  cent  o(  the  sgnegate  sum  named  In  the 
ori^nalcontrsct.  ThelnterpretaUoBonwhidi 
the  last  order  is  based  assumes  that  Congress 
Intended  to  leave  with  tbe  Postmaster-General 
the  power  to  exact  from  a  contractor  seven 
times  the  service  stipulated  In  the  contract  as 
originally  let  and  to  allow  hot  60  per  cmt 
oompesiatlcm  on  the  amount  named  in  that 
contract. 

The  cmntmction  cmtsaded  for  by  the  ap- 
pellant is  in  bumoiiyirtth  the  pcerlousl^Ma- 
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tioo  on  the  subject,  and  the  established  policy 
of  the  mail  seirice,  and  Is  eotirely  equitable. 

As  to  80  much  of  the  demand  as  Is  claimed 
Id- the  pc^tioD  to  be  due  to  the  petltlouer  under 
(be  contracts,  and  as  to  the  60  per  cent  of  one 
numth's  extra  pay,  we  hold  and  decide  that  the 
Court  of  Claims  erred  in  Buetaining  the  de- 
murrer. 

But  with  regard  to  the  claim  for  the  amount 
deducted  as  forfeitures  imposed  by  the  Post- 
master-General, because  the  uontractor  failed 
to  cause  the  mail  to  be  carried  between  the  ter- 
mini within  the  time  prescribed,  it  is  considered 
that  these  forfeitures  were  made  by  virtue  of 
the  power  conferred  upon  the  Postmaster-Gen- 
eral by  Uie  atatutes,  and  aluo  reco^ized  by  the 
terms  of  the  contracts  to  be  within  his  ducre- 
tioD.  and  are  not  subject  to  review  by  this 
court  Chicago  M.  dSt.P.E.  Co.  t.  United 
Btatea,  127  (J.  8.  406,  407  [82: 180];  Eastern 
R.  Co.  V.  Unit^  States.  IW  U.  S.  891,  896 
tW:  730.  7321. 
[36]  As  far  as  tne  claim  for  the  deduction  of  the 
amount  of  these  forfeitures  is  concerned,  the 
demurrer  was  properly  sustained. 

T/u  ju^ment  i$  neened,  and  the  earn  re- 
manded for  aeOon  in  aeeordanee  laith  the  priii- 
dptaqfthiadaeition. 


f*!    WAIiliACE  DOUGLASS,  Ftff.  in  Srr., 

CHARLES  W.  LEWIS  it  VX. 

(See  8.  C.  Reporter's  ed.  75-88.) 

Ootenant  in  deed — eonttruetion  ef  ttatute — cot- 
enantt  ef  warranty  and  eeiein. 

1.  Tbe  lotroduotlon  Into  a  deed  of  an  expres  oot- 
ensnt  of  WRTraotT  has  the  effect  to  deay  to  the 
purotiaser  tbe  beoefltof  tbe  statatcwr  oovenant 
of  leMo  mtdwtlMlaifaof  Hewltexioo. 

&  Tbe  words  of  a  deed  are  to  be  takn  most 
■tronalr  asalMt  the  paz^  uilnv  tbam;  bat  stat- 
ntCB,  la  derogatUm  of  oonmion  law.  aze  to  beoon- 
■traed  atrloUr. 

1  nieoorenantotwainuitr  aodtliat  of  saMnor 
of  right  to  ofrnvey  an  oot  equlvaleat  oorenants. 
Defect  of  title  will  sustain  an  aotlOD  upon  the  lat- 
ter, wbUe  dlsturbanoe  of  possesstoa  la  requisite  to 
reoorer  upoo  tbe  former. 

[No.  238.] 

Afffued  April  3, 1889.    Decided  May  IS,  1889. 

Pr  ERROR  to  tbe  Supreme  Court  of  tbe  Ter- 
ritory of  New  Mexico,  toreview  a  judgment 
of  the  Supreme  Court  of  that  Territory  revers- 
ing the  judgment  of  the  District  Court  for 
damages  tot  a  Iffeach  of  the  covenant  of  selain. 
Affirmed, 

Statement  by  Sir.  Chi^  Justice  Fuller: 
Douglass  brought  his  action  in  the  District 
Court  of  the  Secoad  Judicial  District  of  the 
Territory  of  New  Mexico,  September  11,  1883, 
for  the  breach  of  an  alleged  covenant  of  seisin 
In  a  deed  made  by  Lewis  and  bis  wife  to  him, 
purporting  to  convey  the  title  to  one  hundred 
[78]  and  sixty  acres  of  land.  Tbe  petition  averred 
that  tbe  defendants  by  their  deed  of  May  18, 
1882,  "did  convey  and  warrant  to  the  plaintiff, 
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bis  heirs  and  assigns.  In  fee  simple,  certain  real 
estate,"  describingit,  and  then  continued,  "and 
the  defendants  did  bv  their  said  deed,  for  them- 
selves, their  beirsand  personal  representatives, 
covenant  with  the  plaintiff,  his  heirs  and  as- 
signs, amongst  other,  things,  that  at  the  time  of 
the  making,  ensealing,  and  delivery  of  said 
deed,  and  'at  tbe  time  of  the  execution  of  said 
convevance,'  they,  tbe  said  defendanta,  were 
lawfully  seised  of  an  indefeasible  estate,  and  In 
possession  of  a  title  in  fee  simple  In  and  to 
the  said  property,  and  then  had  (p)od  right  and 
full  power  U>  convey  the  same.  Nevertheless, 
plaintiff  avers  that  tbe  said  tract  of  land  in 
said  deed  descritied,  and  by  said  defendants 
bargained  and  sold  to  said  plaintiff,  was  not  the 
property  of  said  defendants,  and  at  tbe  time  of 
the  making  and  delivery  of  said  deed  tbey,  tbe 
said  defendants,  were  not  lawfully  seised  of  an 
indefeasible  estate  in  fee  simple  in  and  to  said 
real  estate,  nor  had  they  then  good  right  and 
full  power  to  convey  the  same,  but,  on  tbe  con- 
trary thereof,  the  Government  of  the  United 
States  had,  at  the  time  of  the  maklng.and  de- 
livery of  said  deed,  and  stilt  has,  lawful  right 
and  title  to  said  real  estate;  and  plaintiff  aveia 
Uiat  in  conrideratlon  of  ^  conveyance  and 
sale  of  said  lands  in  said  deed  described  and  set 
forth,  he  paid  to  said  defendants  tbe  sum  of 
five  thousand  three  hundred  and  thirty-tbree 
dollars  and  thirty-three  cenu  (|5,888.33):  that 
he,  said  plaintiff,  has  further  expended  and 
laid  out  large  sums  of  monev  in  building 
houses  upon  and  improving  said  land,  to  wit, 
four  thousand  dollars  (|4,000):  and  go  the 
plaintiff  says  that  they,  said  defendants,  have 
not  kept  the  said  covenants  according  to  tbe 
true  intent  and  meaning  of  said  deed,  and  ac- 
cording to  the  statute  m  such  case  made  and 
provided,  but  have  broken  the  same,  to  the 
damage  of  plaintiff  in  the  sum  of  ten  thousand 
dolUrs  (910,000)." 

Profert  of  the  deed  was  made  by  the  decl^ 
ration,  and  defendants  filed  a  demurrer,  Oc- 
tober 1,  1883,  craving  oyer  of  the  condition  of 
tbe  said  deed  and  covenant,  which  being  read 
and  heard,  they  insisted  that  the  declaration 
and  the  matters  therein  contained,  etc..  were 
insufficient  in  law.  Pleas  were  also  filed 
alleging  that  tbe  deed  was  not  defendants* 
deed;  denving  that  the  defendants  covenanted 
with  the  plaintiff  that  they  were  lawf  uUv  seised; 
and  averring  that  it  was  not  true  that  tney  bad 
not  kept  their  covenants.  Subsequently,  and 
on  the  19tb  day  of  October,  an  amended  spe- 
cial demurrer  to  the  declaration  was  filed, 
averring  "that  the  said  deed  upon  over  contains 
no  such  covenant  as  the  one  allegea  in  the  said 
declaration  of  the  plaintiff— that  iato  say,  that 
the  said  deed  having  some  express  covenants 
tbereio  contained,  and  among  which  is  not  tbe 
covenant  declared  upon  In  the  said  plaintiff's 
declaration,  to  wit,  no  covenant  of  seisin,  or 
'that  tbe  said  covenantors  were  at  the  Ume  of 
making  the  said  deed  seised  of  an  indefeasible 
title  in  fee  simple'  to  tbe  lands  conveyed,  and 
inasmuch  as  the  parties  have  fully  expressed 
their  intention  and  agreements  at  the  time  of 
making  the  said  deed  oy  tbe  express  covenants 
therein  contained,  there  can  be  none  added  by 
construction  or  otherwise;  and,  further,  de* 
fendanu  say  tbe  said  dedaratloo  alleges  no 
eviction  ana  therefore  he,  the  said  plaintiff, 
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ougbt  not  to  have  and  maintain  his  said  ac- 

tioD,"  eic. 

Tbi3,  upon  areiiment,  was  overruled  Novem- 
ber 3.  1883.  tbe  District  Judge  filing  bifi  opinioD 
thereon  January  8, 1884, which  thus  coocludea: 
"  In  the  case  at  bar  I  am  of  opinion  that  the 
express  covenant  of  warranty  is  independent 
of  thccoveiiBDtof  seisin  implied  by  the  statute, 
and  that  an  action  may  be  maintained  upon 
the  latter,  and  can  only  be  met  by  plea  and 
proof  of  good  title  in  the  erantor  at  the  time 
of  the  execution  of  the  deed." 

On  the  16tb  of  May,  1884,  the  defendants 
filed  two  pleas,  allerang.  in  tbe  first,  that  at 
the  time  oi  making  the  aeed  the  grantors  were 
seised  and  possessed  of  the  said  real  estate, 
with  full  power  and  authority  to  convey  ac- 
cording to  tbe  effect  of  the  deed  ;  and,  in  the 
second,  that  at  the  time  of  making  the  said 
deed  the  grantors  "were  lawfully  seised  of  an 
indcfeasiQe  estate  and  in  possession  of  a  title 
In  fee  simple  in  and  to  the  said  real  property, 
and  then  had  good  right  and  full  power  to  con- 
vey the  same"  according  to  the  form  and  effect 
[78]  of  .said  deed.  The  plaintiff  demurred  to  tbe  first 
of  tticse  pleas,  tbe  court  sustained  tbe  demurrer, 
and  the  case  went  to  trial  on  the  issue  made  up 
on  the  second  plea.  Evidence  was  given 
on  behalf  of  the  plaintiff  tending  to  show  that 
tbe  United  States  had  assumed  ownership  and 
control  overall  the  land  in  controversy  and  had 
disposed  of  a  portion  of  the  same,  and  that  the 
defendiints  clamed  that  the  land  bad  been 
grunted  by  Spain  or  Mexico  to  one  Sandoval, 
who  devised  it  to  one  of  his  relatives,  from 
whom  it  had  descended  to  tbe  grantor  of  de- 
fendant Lewis,  but  that  the  claim  of  Sandoval 
had  never  been  presented  to  any  tribunal  or 
ofHccr  of  tbe  United  States  for  adjudication. 
All  the  documentary  evidences  of  title  offered 
OD  defendants'  behalf,  except  the  will  of  San- 
doval and  papers  relaung  thereto,  bore  date  in 
1879  or  subsequent  thereto.  The  oral  testi- 
mony tended  to  show  that  Sandoval  and  his 
descendants  were  In  possession  of  tbe  land  for 
a  number  of  years,  probably  from  the  date  of 
tbe  Treaty  of  Guadalupe  Hidalgo. 

Plaintiff  admitted  that  he  was  put  into  pos- 
session of  the  land  and  had  never  been  dis- 
turlwd  In  the  possession,  and,  in  effect,  that 
he  had  never  made  demand  for  restoration  of 
the  consideration  money  or  what  might  have 
been  expended  for  improvements,  nor  had  any 
demaod  been  made  on  him  to  surrender  the 
land  prior  to  the  commencement  of  the  suit, 
nor  bad  he  offered  to  rescind  or  to  restore  the 
laud.  The  court  refused  to  admit  the  muni- 
ments of  title  relied  on  by  the  defendants,  and 
char^  the  Jury  as  follows:  "There  u  no 
question  of  fact  In  this  case  for  yon  to  pass 
upon.  There  are  only  questions  of^law  which 
it  is  the  duty  of  the  court  to  pass  upon,  and 
the  entire  responsibility  of  passing  upon  such 
questions  is  with  tbe  court.  The  court  in- 
structs the  jury  that  it  Is  their  duty,  under  the 
law  and  the  evidence  In  this  cose,  to  find  a  ver- 
dict for  tbe  plaintiff  and  assess  his  damages  at 
the  sum  of  |5.S3S.8S,  being  the  amount  of  the 
money  paid  by  him  for  the  land  in  question." 
The  jury  returned  a  verdict  accordingly,  and 
motions  for  a  new  trial  and  In  arrest  of  judg- 
ment were  made  by  the  defendants  and  sever- 
alty overruled,  and  judgment  rendered  on  the 


verdict  The  case  was  carried  by  appeal  to  [79] 
the  supreme  court  of  the  Territory,  which 
court  reversed  the  judgment  of  the  district 
court  and  dismissed  the  cause,  from  which 
judgment  of  the  supreme  court  the  pending 
writ  of  error  was  prosecuted.  The  supreme 
court  of  the  Territory  held  that  tbe  efftet  of 
tbe  introduction  into  the  deed  of  an  express 
covenant  of  warranty  Is  to  deny  to  tbe  pur- 
chaser the  benefit  of  me  statutory  covenant  of 
seisin  and  said  :  "  As  there  Is  no  preteniie  in 
this  case  of  an  eviction  or  any  claim  whatever 
of  a  breach  of  tbe  covenant  of  warranty,  It  fol- 
lows that  the  action  cannot  be  maintained,  and 
that  it  was  error  in  the  court  below  to  order  a 
verdict  for  tbe  plaintiff,  and  la  overmling  the 
motion  in  arrest  of  judgment.'' 

Mmn.  J.  H.  McOowan  and  0.  W,  M 

oomb,  for  plaintiff  in  error: 

Tbe  warranty  found  In  the  deed  does  not 
exclude  the  statutory  covenants,  but  these 
must  be  considered  as  express  covenants,  hav- 
ing the  same  effect  as  toougb  written  in  fall 
in  the  instrument. 

Alexander  v.  ScHreO^,  10  Mo.  460 ;  Brown- 
ing T.  Wright,  3  Bos.  &  P.  14;  HmoeU  v.  Richr 
ardB,  11  East,  688 ;  Bmiter  v.  FVomberger,  4  U. 
8.  4  Dall.  438  (1  :  898) ;  Fank  v.  Voneida.  It 
Serg.  &  R.  109 ;  Brtnen  v.  Tomlinson.  3 
Orecne  (Iowa)  535  ;  3e»se  v.  Stesenton,  S  Bos. 
A  P.  565 :  Gain^ordv.  Orimk,  1  Saund.  69  ; 
Bmiihy.  Gompt<m,Z  Bam.  &  Ad.  189;  Hoebvek 
V.  Dujmy.  8  Ala.  686 ;  OaUt  v.  Caldicell,  7 
Mass.  68 ;  Carver  v.  Louthain,  88  Ind.  530 ; 
Kent  V.  CoTUrcM,  44  Ind.  4S2  ;  Buth  v.  Perton, 
69  U.  S.  18  How.  82  (16  :  273). 

The  statutory  covenant  of  seisin  Is  a  general 
covenant,  unrestricted  by  words  found  In  tbe 
second  statotory  covenant. 

Brmtmi%g  v.  Wright,  2  Bos.  St  P.  18;  i>u- 
taU  V.  Oraig,  16  U.  8.  2  Wheat.  45  (4 :  180) ; 
PHert  V,  Oru»,  21  Fa.  4S0 ;  So^  v.  Heath,  38 
Tex.  619 ;  liorrimm  t.  Morriaim,  88  I6wa,  78 ; 
Btmner  t.  WilUam*,  8  Mass.  163. 

The  covenant  of  seisin  Is  broken,  if  at  all,  as 
soon  as  it  Is  made. 

King  V.  QiUon,  82  Dl.  848  ;  Rou  v.  Turner, 
7  Ark.  182 :  AlboU  v.  Allen,  14  Johns.  248; 
Moore  v.  MernU,  17  N.  H.  76 ;  Logan  v.  ifotO- 
der,  1  Ark.  818. 

The  plaintiff.  In  an  action  on  tbe  covenant 
of  seisin,  need  only  declare  tbe  breach,  and  is 
not  required  to  aver  either  eviction  or  damages. 

Pollard  V.  Dwight,^  U.  8.  4  Cranch,  431 
(2:  666);  Mitehett  v.  Sasen,  4  Conn.  495;  Sam- 
ttton  V.  Wilton,  4  Johns.  72;  Lot'V.  TltomoM, 
2  N.  J.  L.  407:  Pnngle  v.  H'lVten,  1  Bay,  266; 
Share  v.  Anderton,  7  Serg.  &  R  48. 

Mem*.  Saasnsl  ShaUabaJpgrer  and  /.  JC 
"Wilaon,  for  defendants  in  emur. 

Jifr.  CAt<^/tMf£M  Fuller  delivered  the  opln-  [80] 

Ion  of  the  court: 

Assuming  that  defendants  in  error  failed  to 
sustain  their  plea  that  they  "  were  lawfully 
seised  of  an  indefeadble  estate,  and  In  posses- 
sion of  a  title  in  fee  simple  in  and  to  the  said 
real  property,  and  then  had  good  right  and  full 
power  to  convey  tbe  same,"  counsel  for 
plaintiff  in  error  state  their  position  "in  the 
following  propositions :  1.  The  covenant  of 
warranty  which  is  found  written  In  the  deed 
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don  not  exclude  tbe'  statatoir  oorenanti; 
tbcM  latter  must  be  coasldeTea  ai  express 
[81]  corenaots,  bavinif  tbe  same  effect  ai  though 
written  out  In  full  in  tbe  iDStmment  of  oon- 
Teyance.  8.  The  ttatntoty  corenant  of  aei- 
■In  is  a  general  ooTenant,  uuUmlted  by  any 
Rstrf ctlre  words  found  In  the  ■ecood  statutory 
oorenant  8.  The  covenantofseisln  Is  broken, 
tf  at  all,  assoon  asltts  made.  4.  Tbeplaintiff 
Is  only  required  to  declare  Its  breach,  and  need 
Dfither  aver  eviction  or  damages.  B.  The  bur- 
den of  proof  it  on  defendant.  8.  The  measure 
d  damages  to  the  porebaae  mon^  and  in- 
terest." 

The  defendants  In  error  by  their  deed  entered 
Into  a  general  covenant  of  warranty,  but  it  Is 
claimed  that  In  virtue  of  the  statute  they  are 
to  be  held  in  addition  to  a  general  covenant  of 
seislo,  a  limited  covenant  as  to  incumbrances, 
and  a  general  covenant  of  further  assunnce. 
Tbe  statute  relied  on  Is  as  follows: 
"  Tbe  words  '  bargained  and  sold,'  or  woMs 
to  the  same  effect,  in  all  conveyances  of  heredi- 
tary real  estate,  unless  restricted  In  express 
terms  on  tbe  part  of  the  person  conveying  the 
same,  himself  and  his  heirs,  to  tbe  person  to 
whom  tbe  property  Is  conveyed,  his  nelrs  and 
assignees,  shall  tie  limited  to  tbe  following 
effect:  FirMt.  That  the  grantor,  at  the  time  of 
tbe  execution  of  said  conveyance,  Is  possessed 
of  an  irrevocable  possessioii  in  foe  slmi^  to  the 
property  to  conveyed.  Second.  That  the  said 
renl  estate,  at  tbe  time  of  tbe  execution  of  said 
conveyance,  Is  free  from  all  Incumbrance  made 
or  suffered  to  be  made  by  tbe  grantor,  or  by 
any  person  claiming  the  same  under  him. 
Third.  For  the  greater  security  of  the  person, 
bis  belia  and  assignees,  to  whom  said  real 
•slate  Is  conveyed  by  the  grantor  and  bis 
heirs,  suits  may  be  Instituted  the  same  as  If  the 
conditions  were  stipulated  in  the  said  convey- 
ance." Compiled  Laws,  New  Uezloo,  1884. 
I2760.P.  lajST 

Tbe  language  used  to  somewhat  amMgnous, 
arising,  as  the  Supreme  Court  of  the  Tmitory 
Informs  us,  from  the  section  having  been  orig- 
inally enacted  In  Spanish  from  JSnglish  and 
then  retranslated,  but  we  are  content  with  the 
Tfew  of  that  cooit  that  *' hereditary  real  estate  " 
meansreal estate odnberltiDce,  and ''possessed 
of  an  IrrevoeaUs  poaaeaslon  in  lee  tlaiple " 
■MUM  seised  of  an  Indefbaribk  estate  In  fto 
•fanple. 

[88]  At  common  law.  In  the  transfer  of  estates  of 
fteebold  by  deed,  a  waxraaty  was  Implied 
from  the  word  of  feoflmeot.  and  from  no 
other  word;  and  from  words  of  bargain  and 
Bale  merely  no  covenant  was  Implied  In  any 
case. 

In  1707,  tbe  Statute  of  8  Anne,  chap,  85,  was 
enacted,  of  -wUcb  the  80th  section  toss  follows: 

"  In  all  deeds  of  bargain  and  sale  hereafter 
enrolled  In  pursuance  of  this  Act,  whereby 
any  estate  of  inheritance  In  fee  simple  to  limit- 
ed to  tbe  bargainee  and  hto  heirs,  the  words 
'grant,  bargain  and  sell'  shall  amount  to,  and 
tie  construed  and  adjudged  In  all  courts  of 
judicature  to  be,  express  covenants  to  the  bar- 
nlnee  and  his  he&s  and  ssslgnt,  from  the 
oargainor  for  himself,  hto  heirs,  executors  sntl 
adminlstrstors,  that  the  bargainor,  notwith- 
standing soy  act  done  by  him.  was  at  the  tine 
181  0.& 


of  the  execution  of  such  deed  seUed  of  the 
hereditaments  and  premises  thereby  granted, 
banained,  and  sold,  of  an  indefeasible  estate 
in  fee  simple,  free  from  all  incumbrances  (rest 
and  services  due  to  tbe  lord  of  the  fee  oaly  ex- 
cepted), and  for  qutot  enjoyment  thereof 
agaiost  the  bargainor,  hto  heirs  and  assigns, 
and  all  claiming  under  blm,  and  also  for  fur- 
ther assurance  Uiereof  to  be  made  by  the  bar- 
galnor,  hto  belrs  and  assigns,  and  all  claiming 
under  blm,  unless  the  same  shall  be  restrained 
and  limited  hv  express  particular  words  con- 
tained In  sudi  deed;  and  that  the  bargainee, 
hto  heirs,  executors,  administrators,  and  a*- 
rigns,  respectively,  shall  and  mvr.  In  any  ac- 
tion to  be  brought,  assign  a  breacnor  breaches 
thereupon,  as  tbey  mlmt  do  In  case  sodicov^ 
nants  were  expressly Inswted  In  rac^  bai^ain 
and  sale." 

And  In  1710  an  Act  was  passed  by  the 
Colony  of  Pennsylvania,  entitled  "  An  Act  for 
AcboowledgiDg  and  Recording  of  Deeds,"  ot 
which  tbe  6th  section  declared  that: 

"  All  deeds  to  be  recorded  In  pursuance  of 
thto  Act,  whereby  any  estate  of  Inheritance  In 
fee  simple  shall  hereafter  be  limited  to  the 
grantee  and  his  heirs,  thewords^nt,  Sotyuin, 
tell,  shall  be  adjudged  an  express  covenant  to 
tbe  grantee,  hto  neirs  and  assigns,  to  wit,  that 
the  grantor  was  seised  of  an  indefeasible  estate 
In  fee  simple,  freed  from  Incumbrances  done 
or  suffered  from  the  grantor  (except  the  rents 
and  services  due  to  the  lord  of  the  fee),  as  also 
for  quiet  enjoyment  against  the  grantor,  his 
heirs  and  sssigiu,  unless  limited  oy  express 
words  contained  In  such  deed,  ana  that  tbe 
grantee,  hto  heirs,  executors,  admlntotrators* 
and  assigns,  may  in  any  scUon  assign  breaches 
as  if  viax  covenants  were  expressly  Inserted." 

In  Grata  v.  Buait.  8  Binoey,  98.  the  con" 
struction  of  thto  statute  was  cucfully  consid' 
end,  and  TUgbman,  O.  J.,  In  delivering  the 
oplntoo,  said:  "  Tbe  meaning  to  not  clearly 
exinfMcd;  but  I  take  It  to  be  a  covenant  .  .  . 
that  the  estate  was  Indefeasible  as  to  any  act  of 
the  grantor.  For  If  It  was  Intended  tnat  the 
covenant  should  be  that  the  grantor  was  seised 
of  an  estate  a1»olutely  Indefeasible,  It  was  im- 
proper to  add  the  subsequent  words  '  freed 
from  Inciunbraoce  done  or  suffered  by  him.'  .  . 
The  words  'aetoed  of  an  indefeasible  estate  in 
fee  simple '  are  to  be  considered,  therefore,  ai 
not  standing  alone,  but  In  connection  with  the 
words  next  following,  *  freed  from  Incum- 
brances done  or  suffered  from  tbe  grantor.'  I 
am  the  more  convinced  that  this  was  the  inten- 
tion of  the  Legistoture,  by  comparing  the  ex- 
pressions in  this  Act  with  tbe  8(ttb  section  of 
the  Statute  of  6  Anne,  chap.  85,  which  contiUns 

S revisions  on  the  same  subject,  and  was  evl- 
ently  In  the  eye  of  the  persons  who  framed 
our  law.  The  British  statute  makes  use  of 
more  words,  and  tbe  Intention  to  more  clearly 
expressed.  It  declares  that  tbe  words  'grant, 
bargain  and  self  shall  amount  to  a  coveuftot 
that  the  bargainor,  notwithstanding  any  act 
done  hy  him,  was  at  the  time  of  the  execution 
of  the  deed  seised  of  an  Indefeaslbto  estate  In 
fee  simple,  etc.  Our  law  seems  Intended  to  ex- 
press the  subetsnce  of  the  Brittoh  statute  In 
fewer  words,  and  has  fallen  Into  a  degree  of 
ubsourily,  which  to  often  tbe  emueqtioice  of 
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attempting  brevity,  I  can  oonceire  no  Rood 
reason  wb^  our  Leglilature  sbould  bare  wubed 
to  cany  tbis  impUed  warranty  f unber  tban  tb« 
British  tutnte  did,  because  it  baa  bad  effects  to 
annex  to  wcvdi  an  arbitrary  meaning  far  more 
flztensiTe  than  tbdr  usual  import,  and  which 
must  be  unknown  to  all  but  profcasionBl  men. 
It  might  be  Tery  well  to  euard  against  secret 
acts  of  the  grantor  with  which  none  but  him- 
self and  those  interested  in  keeping  the  secret 
[84]  amid  be  acquainted.  As  for  any  further  war- 
laoty,  if  it  was  Intanded  by  the  parties,  it  was 
best  to  leave  them  to  the  usual  manner  of  ez- 
joBssing  it  in  plain  terms." 

The  Statute  of  Anne,  Uie  Pennsylvania  Act, 
and  the  foregoing  extract  from  Uie  opinion  ot 
OhufJvtiicPtQgamm^mglvm'bjMx.  Bawle 
In  his  admirable  work  mx  Covenants  for  Title 
(6th  ed.  §^  28S,  28S  aeg.),  and  he  states  that 
*  'the  construction  thus  given  has  never  been  de- 
parted from  in  Pennsylvania;  and  it  is  said  by 
Chancellor  Kent  (4  Comm.  474)  that  <by  the 
decision  in  Oratt  v.  JStealt  the  words  of  the 
statute  are  devested  of  all  dangerous  tendency, 
and  that  it  will  equally  apply  to  the  same  stat- 
utory language  in  other  States.'" 

The  provision  upon  this  subject  In  tbe  stat- 
utes of  Alabama,  Arkansss.  Illinois  and  Mis- 
sissippi 1b  substantially  tbe  same  ss  In  Penn- 
qrlTaoia,  and  tbe  same  construction  has  been 
put  upon  it  by  the  courts.  Stewart  v.  Ander- 
mm,  10  Ala.  604;  Wif^on  v.  Vaughan,  82 
Ark.  73;  fVnfty  v.  BUtte,  S8  U.  66;  Vwnw  v. 
JfeOb^^kan,  7  Smedes  A  M.  4ST.  It  is  con- 
tended, however,  that  the  statute  of  HlsKniri 
BO  differs  from  tbe  Statute  of  Anne  and  that  of 
Pennsylvania  as  to  require  a  different  construc- 
tion, which  has  been  given  it  in  Alexander  v. 
Sehreiber,  10  Mo.  460,  and  that  as  the  statute  of 
New  Mexico  was  taken  ^m  that  of  Missouri, 
tbe  ooDstmction  pot  iqiioii  tbt  latter  should  be 
aooBpled  as  correct. 

Tm  language  of  the  statute  of  lOnoori  (Gen. 
Stat  IfoTpTAl,  8  6}  k  aa  foUowa: 

"Tbe  words  'grant,'  'baigaln'  and 'sell,'  In 
•n  conv^ances  tai  which  any  estete  of  Inherit- 
anoe  in  fee  simple  Is  limited,  shall,  unless  re- 
strained by  express  terms  contained  in  such 
oonveyancea,  be  construed  to  be  the  followiog 
express  corenants  on  the  part  of  the  grantor, 
for  himself  and  Us  bein,  to  the  grantee,  his 
hdra  and  anlna:  Mnt.  lliat  tbe  grantor  was, 
at  the  time  m  the  execution  of  such  convey- 
ance, seised  of  an  Indefearible  estate.  In  fee 
aimple,  in  tbe  real  estate  thereby  granted.  8ee- 
ond.  That  such  real  estate  was,  at  the  time  of 
the  execution  of  such  conveyance,  free  from 
Incumbrances  done  or  suffered  by  tiie  grantor, 
or  any  person  claiming  under  him.  Third.  For 
further  assurancea  of  such  real  estate  to  be 
[05]  made  by  the  mntor  and  his  heirs  to  the  gran- 
tee uid  his  hwa  and  assigns;  and  may  besued 
upon  in  tbe  same  manner  as  if  aoch  oovmants 
were  expresdy  Inserted  In  tbe  oonveTance." 

And  tbe  Suj  )reme  Court  of  Missouri,  In  Air 
tseander  v.  Bekreiber,  tupra,  after  citing  many 
cases  holding  that  where  a  deed  contains  a  lim- 
ited covenant  that  the  premises  are  free  from 
incumbrancea,  and  also  a  general  covenant  of 
warranty,  the  one  does  not  limit  the  othn,  ttius 
proceeds:  "It  Is  apparent  from  these  caaes,  to 
whiofa  we  have  biiefiy  refeimd,  that  whilst  it  la 
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conceded  th^  a  special  covenant  will  restralo  a 
general  one,  where  the  two  are  ahsolntely  Irr^ 
condlablei,  yet  the  courts  have  Inclined  voy 
mndi  to  let  both  sUnd.  A  oovnant  is  to  M 
oraistmed  most  strongly  against  the  covenantor* 
and  In  giving  effect  to  the  intention  of  the  par- 
ties to  an  instrumentof  conveyance,  tbe  courts 
have  kept  thla  principle  in  vkw.  Where  the 
particular  covenants  and  the  general  corenants 
are  entirely  Independent  of  each  other,  and  of 
a  diflSarent  character,  thw  will  all  atand.  The 
statute  enumerates  the  three  covenants  which 
the  words  'grant,  bargain  and  sell'  are  de* 
Glared  to  Imply,  as  diaonct  and  Independent 
covenants.  The  second  maj  be  supwfluous, 
but  it  does  not  therefore  linut  tbe  first,  whidi 
Is  Independent  of  and  Inconsistent  with  it. " 

It  appeara  to  na,  lunrevar,  that  where  tbe 
ouestion  arises,  upon  the  covenants  In  a 
deed,  but  upon  the  construction  of  a  statute, 
whidi  turns  certain  words  of  grant  Into  expreaa 
covenants,  the  same  rule  of  construction  does 
not  apply.  In  respect  to  deeds,  tbe  words  are 
to  be  taken  most  strongly  against  the  party 
nttng  them,  while  in  respect  to  statutes,  if  In 
derogation  of  the  common  law,  as  that  under 
consuleration  Is,  they  should  be  construed 
strictly.  And  so  construed  the  statute  of  New 
Mexico  seems  clearly  within  the  conclusion 
reached  in  Qrata  v.  Shaalt.  The  covenant  that 
the  grantor  is  "seised  of  an  Indefeasible  estate 
In  fee  simple"  is  a  covenant  for  a  perfect  title, 
and  to  couple  with  it  a  covenant  that  the  land  la 
free  from  fnciuilHrances,  "made  or  suffered  to  be 
made  by  tbe  nantor,  or  by  any  person  claiming 
the  same  under  blm,"  Is  incongruous  and  re- 
pugnant, unless  the  prior  covenant  Is  held  to 
mean,  "notwitfastandmg  any  act  done  by  tbe 
grsntor." 

Apart  frcm  this,  aa  the  statute  invests  the 
worda  "bargained  andaold"  with  an  effect  tbw 
did  not  posaeas  at  common  law,  we  think  It 
was  not  Intended  that  those  words  should  ao 
operate  where  tbe  parties  themselves  have'  en- 
tered Into  covenants.  In  Wem*  v.  MeOxa- 
pftan,  7  Smedea  &  M.  487,  It  is  said:  "  The 
covenants  raised  1^  law  from  the  use  of  par- 
ticular words  are  only  intuided  to  be  operatlTe 
where  the  parties  tbemaelves  have  ouutted  to 
insert  covenants.  But  where  tbe  party  de- 
clares how  far  he  will  be  bound  to  wanftn^ 
that  Is  the  extent  of  his  covenant," 

And  the  same  result  is  reached  and  an- 
nounced by  the  Supreme  Court  of  Illinoia 
In  Fintey  v.  Abel^  28  IlL  66,  in  which  case 
Mr.  JutUet  Walker,  speaking  for  the  court, 
saya  that  "thla  statutoiy  ^ovislon  does  not 
create  Uda  covenant  against  the  intention  of 
the  parUes;"  that  "tbe  employmoit  of  any  lan- 
guage from  which  it  q)peais  the  parties  in- 
tended that  these  words  uould  not  have  such 
an  effect,"  does  away  with  tbe  atatntoir  cove- 
nant; that  all  atatutes  in  derogation  of  ue  com- 
mon law  must  be  oonatnied  atrlctly :  that  it 
there  ia  a  doubt  whether,  where  there  Is  a«n- 
eral  covenant  of  warranty  In  tbe  deed,  such  a 
case  la  emlvaced  within  the  provisions  of  the 
statute.  It  should  not  be  held  as  controlling  tha 
rigbu  of  the  parties;  that  "tbeie  is  scarcely  a 
court  before  which  this  Act  baa  come  for  a 
construction,  that  has  not  characterized  it  as  a 
provision  of  dangooua  tendew^,  calculated  to 
entrap  the  Ignorant  and  unwaiy  Into  UaUlttgr 
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vlilcb  tbej  Dever  intcDded  to  locur;"  that  the 
rule  i«  familar  that  "the  ezpreufon  of  one 
tbingis  the  ezclusioD  of  another;"  and  "Where 
the  grantor  insert!  a  cOTenaot  of  jreoeral 
warranty,  and  omits  all  other  corenants,  that 
tt  mnst  hare  been  his  InlentlOQ  to  bind  him- 
Klf  alone  by  the  covenant  be  baa  inserted;" 
that  under  the  statutory  covenant  "The  breach 
occurs,  if  at  all,  upon  the  delivery  of  the  deed, 
whilst  under  the  covenant  of  general  warranty 
a  breach  only  takes  place  upon  an  ericlion; 
and  that  "If  the  grantor  were  to  write  oat  this 
statutory  covenant  in  a  deed,  and  also  Insert  a 
covenant  of  general  warranty,  it  would  present 
a  very  different  question,  as  then  It  would  by 
[8T]  that  act  appear  to  be  bis  intention  tbat  boui 
covenants  sbould  be  operative.  In  such  a  case 
the  court  would  have  to  give  effect  to  each,  so 
for  as  it  was  not  limited  1^  the  other." 

These  views  strike  iu  as  sensible  and  last, 
and  we  concur  with  the  supreme  court  oi  the 
Territory  in  its  approval  itf  them. 

Chancellor  Kent  pointed  out  in  his  Com- 
meniaries  the  danger  from  Importing  Into  a 
deed  express  covenants  created  by  statute,  "of 
Imposition  upon  the  ignorant  and  unwaiy.  If 
any  covenant  be  impli«l,  that  Is  not  stipulated 
in  dear  and  precise  terms." 

The  covenant  of  warranty  and  that  of  seisin 
or  of  right  to  convey  are  not  equivalent  cove- 
nants. Defect  of  title  will  sustain  an  action 
upon  the  one,  while  disturbance  of  possession 
is  requisite  to  recover  upon  the  other.  And  we 
cannot  bold  tbat  Lewis  and  wife,  in  covenant< 
fng  for  quiet  enjoyment,  intended  to  be  bound 
by  a  covenant  outside  of  their  express  agree- 
ment, which  might  Impose  a  llaDllIty  upon 
them  the  instant  their  deed  was  executed  and 
delivered.  Covenants  of  seisin  and  of  good 
right  lo  convey  are  broken,  if  at  all,  when  the 
deed  is  delivered;  and  if  the  grantor  is  not  well 
■^sed,  <ff  ifhehaanotthepowertooonniy,  an 
Ktlon  at  once  acerue& 

But  as  Doui^Bss  was  In  possession  when  he 
commenced  bis  action.  It  does  not  appear  to  be 
materia]  to  him  whether  be  stands  upon  the 
covenant  of  geaeral  warrant  In  the  deed  orof 
leidn  iu  the  statute. 

While  the  Supreme  Camt  of  lOsaoari  has 
beld  that  tiw  covenant  created  by  the  statute 
may  be  imposed  upon  a  grantor,  notwithstand- 
hig  he  has  warranted  generally  in  the  conver- 
ance,  yet  the  rule  Is  there  equally  well  settled, 
that  the  statutonr  covenant  of  seisin  is  merely 
a  covenant  for  Indemnity,  and  that  nominal 
damages  only  are  recoverable  until  the  estate 
conveyed  is  defeated  or  real  injury  sustained. 
Diekaon  r.  Dnire,  28  Ha  161;  OMier  t.  Oatft- 
Ur.  10  Ho.  467. 

In  that  view  the  grantee  is  protected  by  the 

Snerat  covenant  of  warranty  substantlaUy  to 
e  same  extent  as  by  the  statutory  covenant, 
and  the  oonclualon  is  strengthened  tbat  where 
one  is  expressly  inserted  in  the  deed  the  other 
ought  not  to  be  ImpUed. 

Lewis  and  wife  had  therigfattocootnctthat 
their  grantee  should  not  hold  possession  of  the 
property  and  at  the  same  time  compel  them  to 
return  the  purchase  money;and  in  either  aspect 
there  could  be  no  substantial  recovery  here. 

Thejudffmmt  ^  th$  Bupnmt  Oourt  ^tiu  2Ir- 
rUoty  i»  i^firmM, 
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WILLIAH  P.  ABENDROTH,  P^.  inSrr.  [861 
e, 

ABRAHAH  VAN  DOLSSN  bt  al. 

(See  8.  a  Beporter^s  ed.  as-TS.) 

A4fvdieation  ef  bemkruptey  ef  a  firm—fffeet 
of,  on  tpedai  partner — §tatuts — stay  of  pro- 
Meding§—lfew  York  tkUuto—rtteam  in  inak' 

L  An  adliuUoatlon  of  the  baokrapt^  of  a  flrm. 
and  ot  tb«  members  In  whose  name  Ue  flrm  was 
doing  buslaasB,  hi  a  bankrupt  prooeedlos  affect* 
inff  them  akuMi  to  which  a  special  partner  was  not 
a  par^,  does  not  estop  a  oopartoeiBblp  creditor 
from  settlnff  up  the  liablliqr  of  such  special  part- 
ner impoeod  upon  hlmbytbestatutefiuraonooii!^ 
pUanoe  with  its  provisions. 

&  nesttrtnteln  flxiiw  the  UaUUfer  of  a  special 

'  partner,  on  acoount  ot  nmeompUanoe  with  Iti 
provisions,  does  not  change  his  speoial  paxtneirii^ 
Into  a  general  one,  trat  slmplr  makes  him  llaUeas 
a  general  partner  to  credltoia. 

&  nie  pendeiuv  of  prooeedlnga  In  'iMnknipbv 
against  aflrm  Is  notagood  plea  In  abatementln  an 
action  against  a  spectal  partner  of  the  firm  against 
whom  the  proceedings  are  not  taken;  the  latter 
tber^ore  la  not  eotlUed  to  a  star  of  prooeedlnga 
in  the  aetkm,  whlcb  tlie  statute  gives  for  the  pro- 
tectloaof  the  bankrupt. 

4.  In  an  action  under  the  New  York  statute  to  ren> 
der  a  speoial  partner  liable  for  the  flrm  ddrts  br 
reason  of  bis  failure  to  comply  with  tbestatute  la 
referenoeto  limited  p«rtnecBlilpe,theactloub(ring 
against  all  the  memtwisot  the  flrm,  tt  IssiUDcleat 
to  charge  him.  In  the  complaint,  as  a  general  part- 
ner and  It  is  not  necesary  to  allege  the  special 
omissions  whloh  rendered  him  liable  as  such. 

fi.  A  discharge  In  bankruptoy  does  not  release 
anr  peiBoa  liable  fortbe  same  debt  with  the  bank- 
rupt, either  aa  partner,  jcdnt  contraotor,  surety 
orothnwise. 

[No.  229.1 

ArgruA  April U,3M,im,  DteUM  May  18,1389. 

r\  ERROR  to  the  Court  of  Common  Picas  of 
the  C^ty  and  County  of  New  Tork,  affirm* 
Ing,  on  appeal,  a  judgment  of  the  City  Cotiit 
and  remitting  the  judgment  to  the  latter  court 
for  enforcement  Affirmed. 
The  facts  are  stated  In  the  opinion. 
Mr.  Wm.  H.  Arnonz  for  plaintiff  In  error. 
Jfn  Carlisle  Horwood,  Jr.,  for  defend- 
ants hi  error. 

Mr.  Jvttiea  Lamar  deUvered  the  opinion  (tf  [07] 

the  court: 

This  writ  of  error  brings  before  the  court  for 
review  a  judgment  of  the  Court  of  Common 
Fleas  for  the  City  and  Conn^  of  New  T<»^ 
affirming  on  appeal,  a  judgment  of  the  Cl^ 
Court  of  New  Tork.  The  former  Is,  nnder 
the  New  York  Code  of  Civil  Procedure,  the 
highest  court  of  the  State  to  which  a  declaion 
of  the  latter  court  may,  aa  a  matter  of  right,  be 
carried  by  appeal  for  reversal  or  afflrmancd 
The  fedwal  qneathm  involved  relatea  to  the 
conitructioa  ch  the  Baakrapt  Act  of  Much 
1887. 

On  the  18th  of  June,  1877,  the  defendants  la 
error  filed  in  the  Harine  Court  of  the  CiW  of 
New  YoA,  now  known  as  the  City  Court 
of  New  York,  a  complaint  against  William  P. 
Abendrolb,  John  Oriffltfa  and  George  W.  Won- 
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dram,  In  which  they  alleped  "tbat  at  the  timei 
hereioafter  mcDtiooed  the  ''^fendants  Tvere  co- 

Eartncrs  in  business,  carrying  on  such  business 
I  the  City  of  New  York  under  the  firm  name 
and  style  of  Griffith  &  Wundram;  that  on  or 
about  tlie  7tb  day  of  Aumst,  1873,  at  th^  aty  of 
New  York,  tlie  said  deicDdante,  in  and  under 
their  said  firm  name  of  Oriffltb  A  Wundram, 
made  their  certain  promissory  note  In  writing, 
bcunnf;  date  on  that  day,  whereby  Iney  prom- 
ised, three  montbs  after  the  date  thercnf,  to 
pnv  to  the  order  of  Van  DolsenA  Arnott,  these 
plaintiffs,  tbesumof  nine  hundred  dollars, 
and  thereupon  delivered  said  note  to  these 
plaintiffs;  that  pialntifls  are  the  holders  and 
owners  of  said  note,  and  the  said  note  is  wholly 
unpaid;  wherefore,  plaintiffs  demand  Judgment 
against  the  defendants  for  the  sum  of  nine 
hundred  ^  dollars,  with  interest  from  the  10th 
day  of  November,  1878,  and  for  the  costs  of 
this  action." 

Ttie  defendant  Abendroth  alone  appeared 
and  filed  his  answer,  which,  after  denying  the 
partnership  as  alleged  In  the  complaint,  set  up 
as  a  further  defense  that  It  was  a  limited  rart- 
nersbip  under  the  name  of  Griffith  &  Wun- 
dram, of  which  Griffith  and  Wundram  were  the 
general  partners  and  he  a  special  partner  only, 
and  as  such  special  partner  entitled,  under  the 
■ututes  of  ]^ew  York,  to  exemption  from  lia- 
ViMty  for  ODgaganenta  of  the  firm  a*  a  general 
partner. 

f68|  For  a  third  defense  he  pleaded,  fn  bar  and 
abatement,  that,  prior  to  the  commencement  of 
tfae  suit,  certain  bankruptcy  proceedings  had 
been  instituted  In  the  District  Court  of  the 
United  Slates  forthe  Southern  District  of  New 
York,  in  bankruptCT,  wherein  an  adjudlmtlon 
of  bankruptcy  of  the  said  firm  of  Griffith  & 
Wundram  was  duly  rendered  by  said  court,  and 
wherein  it  was  also  declared  and  adjudged  that 
said  John  Griffith  and  George  W.  Wundram, 
the  bankrupts  in  said  bankruptcy,  were  the 
general  partners,  and  the  defendant  Abend- 
roth was  the  special  partner  thereof. 

The  case  was  tried  before  a  jury,  which,  un- 
der the  direction  of  the  court,  found  in  favor 
of  the  plaintiffs  for  the  amount  claimed,  with 
interest,  and  judgment  was  entered  accord- 
inffly.  Upon  appeal  the  judgment  was  af- 
firmed. To  reverse  that  affirmance  this  writ  of 
error  waa  sued  out. 

From  the  evidence  in  this  case  it  appears  that, 
m  the  28d  of  December,  1670,  Abendroth. 
Griffith  and  Wmidram  formed  a  limited  part- 
nership under  the  statutes  of  New  York,  under 
the  firm  name  of  Griffith  &  Wundram,  In 
which  Griffith  and  Wundram  were  designated 
the  general  partners  and  Abendroth  the  special 
partner.  All  the  requirements  of  the  statute, 
as  to  the  rigning  and  publication  of  the  artldes, 
filing  of  the  certificate  aod  affidavit  and  pub- 
lishing the  same,  were  strictly  complied  with, 
except  tbat  the  capital  contributed  by  the  spe- 
cial partner  was  not  paid  in  cash,  as  stated  In 
the  affidavit,  but  by  a  post-dated  check  pavable 
eight  days  after  Its  execution,  and  cashed  lo  ten 
days  from  its  date,  the  day  after  the  firm  went 
into  business.  Snch  misstatement  in  the  affi* 
davit  waa  held  bv  the  court  of  appenJa  of  that 
State  to  render  tne  special  partner  liable  as  s 
general  partner  for  the  engagements  of  Uie 
firm,  under  the  following  provuIoiKof  the  stot- 
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ute  authorizing  the  formation  of  limited  part- 

nenhips: 

"Aod  if  any  false  statement  he  made  In  sudtx 
certificate  or  affidavit  all  the  persons  Interested 
Id  such  partnership  shall  be  liable  for  all  the 
engagements  Uiereof  as  general  partners." 

On  the  80th  of  November,  1872,  Wundram 
presented  his  petition  In  bankruptcy  to  thetHa> 
trict  Court  of  the  United  States  for  the  South* 
ern  District  of  New  York,  setting  forth  that  he  £69] 
was  a  member  of  the  copartnersblp  consisting 
of  himself  and  John  Griffith,  carrying  on  busi- 
ness under  the  firm  name  of  Griffith  &  Wun- 
dram within  that  Judldal  district;  that  the 
members  of  said  copartnership  were,  jointly 
and  severally,  unable  to  pay  their  debts;  aod 
with  the  other  averments  usual  In  such  peti- 
tioos.  The  usual  schedules  were  annexed  lo 
the  petition.  No  mention  was  made  of  Abend- 
roth In  the  petition,  but  in  the  schedule  he  was 
stated  to  Ik  one  of  the  creditors  of  the  firm,  ai 
were  also  the  defendants  in  error  here.  Van 
Dolsen  &  Arnott.  Upon  this  petition  an  order 
was  issued  requiring  Griffith  to  show  cause, 
etc.  It  contained  no  reference  to  Abendroth. 
and  was  not  directed  to  him  nor  served  upon 
him.  After  due  proof  of  service  on  Grifuth, 
the  adjudication  in  bankruptcy  was  made  in 
these  words:  "It  ia  adjudged  that  John  Griffith 
and  George  W.  Wunoram  and  the  copartner- 
ship of  Griffith  &  Wundram  became  bankrupt 
.  .  .  before  the  filing  of  the  peUtlon,  and  they 
are  therefore  declared  and  adjudged  baokrupis 
accordingly." 

It  is  proper  to  note  here  that  in  this  adjudi- 
cation tnere  is  no  reference  to  Abendroth  as  a 
partner,  either  general  or  special;  aud  no  des- 
unaUon  of  the  finn  as  a  limited  partnership. 
The  usual  warrant  of  seizure  of  Uie  estate  of 
the  bankrupt,  the  assignment  of  assets  to  the 
register  In  bankruptcy,  the  notice  to  creditors, 
and  the  first  meeting  of  the  creditors,  all  fol- 
lowed in  the  regular  order  of  such  proceedings. 
Abendroth  waa  chosen  by  the  creditors  as  as- 
signee in  bankruptcy,  and  accepted  the  office* 
with  the  approval  of  tfae  judge.  Upon  the 
face  of  the  return  it  appears  tbat  Van  Dolsen 
and  Arnott  did  not  take  any  part  In  the  selec- 
Uon  of  the  assignee.  At  the  second  meetingof 
the  creditors  Joseph  McDonald  &  Co.,  credit* 
on  of  the  bankrupts,  presented  a  petition  to  the 
register  In  bankrupU^,  setting  forth  that  two 
days  before  the  filing  of  the  petition  in  bank- 
rupunr  certain  of  the  creditors  had  agreed  to 
sell  their  claims  to  AlKndroth  at  twenty-five 
cents  on  the  dollar,  had  afterwards  proved  their 
debts  in  bankruptcy,  and  had  then  assigned  the 
same  to  Abendroth.  They  asked  that  Aben- 
droth should  not  receive  any  dividend  upon 
said  assigned  claims,  and  that  the  proof  of  them 
should  he  expunged,  and  the  claims  disallowed. 

An  order  was  made  for  a  hearing  on  the  pe-  r  -jgi 
tition  before  the  register,  five  days  notice  being  '' 
first  given  to  the  creditors  whose  claims  were 
thus  opposed.  Van  Dolsen  and  Arnott  were 
not  among  such  creditors,  and  It  is  not  con- 
tended that  they  received  the  notice  alwve  men- 
tloned.  The  registo,  having  heard  the  case, 
made  his  report  to  the  bankruptcy  court.  In 
which  he  presented  the  questions  that  came  be- 
fore bim;  among  others,  whether  the  debts  as- 
signed to  Abendroth  should  be  disallowed  be- 
cause he  was  a  special  partner  in  the  baDkrupt- 
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cj  flnn,  tbfl  petttlonm  relying  upon  a  provlB- 
loD  of  the  statutes  of  New  York,  in  relation  to 
limited  partnerabips,  tbat  no  special  partner, 
except  {q  particular  cases,  therein  specifled, 
could  be  allowed  to  claim  as  creditor,  In  case 
of  the  bankruptcy  of  the  partnershtp,  until  the 
claims  of  all  the  other  creditors  of  the  partner- 
•hip  should  be  satisfled.  The  Register  reported 
liis  opinioa  to  be  that,  In  respect  to  these  aa- 
eign&l  claims,  Abendroth  stood  io  the  shoes  of 
liis  assic-Qors,  and  was  a  creditor  as  their  repre- 
tentative,  and  in  no  other  character.  Upon 
this  report  of  the  Register,  the  Judge  of  the  Dis* 
trict  Court  adjudged  that  Abendroth  was  enti- 
tled to  receive  a  dividend  on  the  assigned 
claims,  and  tbat  they  ought  not  to  be  expunged 
or  diminished.  It  appears  that  Abendroth  and 
UcDonald  &  Co.  had  both  proved  debts,  but 
that  Van  Dolaen  and  Aroolt  were  not  among 
the  creditors  making  such  proofs. 

The  counsel  for  plaintifl  in  error  doea  not 
contend  tbat  this  oouA  aboidd  disregard  tbe 
construction  Which  tbe  courts  of  New  Totk 
have  given  to  the  statutes  of  that  State  author- 
ising the  formation  of  limited  partnerships; 
nor  does  be  deny  that  Abendroth  incurred,  at 
the  formation  of  the  partnership,  a  statutory 
liability  for  tbe  debts  of  the  firm,  by  the  mis- 
•tatement  In  tbe  affidavit  respecting  tbe  time 
and  manner  of  putting  in  bb  caiHlu  as  a  spe- 
cial partner.  But  be  contends  that  tbe  plaint- 
iffs are  estopped  from  setting  up  this  liability 
1^  the  proceedings  in  bankruptcy,  above  re- 
cited, which  he  claims  had  the  effect  of  an  ad- 
tudlcation  bindine  upon  them  tbat  no  such  Ua- 
Dility  existed.  This  contention  involves  two 
proportions;  firat,  that  as  Wundram's  petition 
against  Griffith  alleged  that  tbe  two,  Orifflth 
and  Wnndram,  composed  tbe  firm.  It  clearly 
meant  that  tbey  were  all  of  the  copartners;  and 
tbat  accordingly  the  adjudication  must  be  held 
to  have  been  an  adjudication  of  the  fact  tbat 
Abendroth  was  not  a  member  of  the  firm. 

We  have  seen  tbat  through  the  entire  pro* 
ceedinn  in  bankruptcv,  from  tbe  Inception  to 
the  aajudtcation,  inclusive,  nothing  appears 
affirmatively  or  negatively  with  regard  to 
Ahendroth's  membership  of  tbe  firm,  no  refer- 
ence to  him  of  any  kind  In  the  adjudication, 
and  nothing  in  regard  (o  him,  except  aa.a 
creditor  in  the  scbedule  annexed  to  the  petition. 
We  concur  in  tbe  opioloa  of  tiie  court  below 
tbat  the  connectkm  of  Abendroth  with  the  part- 
nership was  not  a  matter  In  Issne,  nor  a  point 
in  controversy  upon  the  determination  of  wblcb 
tbe  adjudication  was  rendered. 

As  adjudication  In  bankruptcy  partakes  in 
part  of  tbe  nature  of  a  Judgment  in  twa,  and 
in  part  of  the  nature  of  a  Judnnent  inpenmam. 
With  regard  to  tbe  estate  of  the  bankrupt  debt- 
or, which  has  been  by  the  court's  warrant  of 
seizure,  or  by  the  surrender  of  the  debtor, 
brought  within  the  possession  and  jurisdiction 
of  the  court,  its  orders,  decrees,  and  judgments 
as  to  tbe  right  and  title  to  the  property,  or  as 
to  the  disposition  of  it  among  the  parties  inter- 
ested, are  binding  upon  all  personsand  In  every 
court  As  a  determination  of  the  legal  status  of 
the  bankrupt,  or  of  tbe  relations  of  tbe  creditors 
to  both,  its  judgment  is  conclusive  in  all  courts 
where  It  is  pleaded.  But  as  a  determination  of 
tbe  legal  status  ot  a  person  not  a  bankrupt,  and 
who  was  not  »  paz^  to  the  proceeding,  ud 
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whose  status  aa  a  bankrupt  has  never  been  a 
question  before  tbe  court.  It  unquestionably  Is 
not  binding  upon  any  person  not  a  party  to 
sucb  proceeding.  In  the  coses  cited  by  the 
counsel  for  plaintiff  in  error,  tbe  adjudication 
either  determined  the  legal  status  of  tbe  bank- 
rupt debtor  or  related  to  the  bankrupt  esuie 
brought  within  tbe  jurisdiction  of  the  court 
In  thi  IS  case  the  petition  neither  asserted  nor  de- 
nied tiiat  Abendroth  was  a  member  of  the 
bankrupt  firm.  No  process  was  served  upon 
him  to  show  whether  he  was  or  was  not  such 
member;  nor  did  he  himself  voluntarily  appear 
and  petltiOL  to  be  declared  the  one  or  the  other. 

In  our  opinion  an  adjudication  of  the  bank- 
ruptcy of  a  firm,  and  of  the  members  in  whose  [72] 
name  the  firm  was  doing  business,  in  a  bank- 
rupt proceeding  affecting  them  alone,  to  which 
a  special  partner  was  not  a  party,  does  not  es- 
top a  copartnership  creditor  from  setting  up 
tbe  liability  of  sucb  special  partner  Imposed 
upon  him  by  tbe  statute  for  noncomplunce 
with  its  provirions. 

The  second  ground  involved  in  the  conten- 
tion of  the  pluntifl  in  error  is,  tbat  there  was, 
in  the  suto^uent  proceedings  before  tbe  Regis- 
ter, an  express  adjudication  that  Abendroth 
was  a  special  partner  and  not  a  general  partner; 
and  tbat  tbia  adjudication  was  binding  upon 
all  tbe  erediton,  including  the  plaintiffs  twlnw 
In  this  aolon.  We  tblok  this  contention  un- 
tenable. The  question  before  the  Register  in 
that  prooeeditw  was,  whether  tbe  proof  of  the 
claims  referred  to  should  be  expunged,  and  the 
dividends  upon  them  disallowra  to  Abendroth. 
In  his  report  to  tbe  court  be  expresses  his  opin- 
ion to  be  tbat  neither  the  fact  tbat  Abendroth 
was  tbe  assignee  In  bankruptcy,  nor  the  fact 
ttiat  he  was  a  special  partner  in  tbe  firm,  pre- 
cluded him  from  drawing  his  share  of  dividends 
in  the  claims  refened  to.  This  was  certainly 
not  an  adjudication  by  the  court  tbat  he  was  a 
special  partner.  The  District  Judge  in  the  or- 
der made  by  him  did  not  pass  on  any  question 
discussed  in  the  report  of  the  Register,  except 
his  eoocludoa  -that  the  claims  assigned  to 
Abendroth,  as  aforesaid,  ought  not  to  be  ex- 
punged or  diminished,  and  tbat  he  was  entitled 
to  tbe  dividends  on  them;  and  he  so  ordered. 
Tbe  order,  relating  as  It  did  exclusively  to  a 

auestion  aa  to  tbe  distribution  of  the  assets  of 
le  flnn,  contained  no  feature  of  an  adjudica- 
tion with  respect  to  Ahendroth's  copartnership. 
Indeed,  it  is  manifest  from  an  examination  of 
the  Rc^jister's  report  that  he  did  not  consider 
that  the  question  as  to  whether  Abendroth  was 
or  was  not  a  special  partner  had  any  material 
bearing  on  the  question  as  to  how  the  money 
in  Uie  band!  of  tbe  assignee  should  be  distrib- 
uted among  tbe  creditors.  In  either  case  ha 
considered  that  the  claim  should  not  be  ex- 
punged or  diminished.  But  even  If,  for  the 
sake  of  argument,  we  concede  that  this  last  or- 
der of  tbe  Judge  was  in  effect  an  adjudication 
that  Abendroth  was  a  special  partner,  there  is 
nothing  in  the  judgment  of  the  coun  below  [73] 
which  denies  its  validity.  Tbe  latter  judgment 
alio  holds  Abendroth  to  be  a  special  partner, 
and  as  such  liable,  under  tbe  statute,  in  Uie 
sune  manner  that  he  would  be  if  be  were  a 
general  partner.  Tliis  is  shown  in  the  opinion 
of  tbe  court,  which  very  properly  holds  that 
the  statute  in  fixing  this  liability  on  account  of 
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Dooromplfanee  with  Its  proTisioDs,  does  oot 
change  dIs  special  partnership  into  a  general 
one,  out  simply  makes  him  liable  ai  a  general 
partner  to  credkon.  All  his  relations  to  his 
copartDcra,  and  thdr  obligations  growing  oat 
of  tbeir  rclntion  to  him  as  a  special  partner,  re- 
main unimpaired.  If  before  the  firm  became 
baukrupt  be  had  been,  under  his  statutory  liar 
bility,  forced  to  pay  a  bill  or  note,  or  other 
general  debt  of  the  Arm,  he  would  have  been 
entitled  to  indemnity  from  bis  partners,  and 
could  have  recovered  back  from  them  the 
amount,  with  legal  Interest  thereon.  The  view 
presented  by  the  Court  of  Appeals  of  New  York 
upon  this  point,  in  the  case  of  Durant  v.  Abend- 
nth.  9TN.  T,  l8S,144,isfaearandsttUfaetot7: 

"Notwithstanding  the  erroneous  statement 
in  tbe  affidavit  as  to  the  payment  of  the  capital, 
the  partoersbip  was,  in  form,  a  limited  partner- 
ship, and  subject  to  all  tbe  rules  applicable  to 
such  partnerships.  If  it  bad  undertaken  to 
make  an  asdnuiient  with  preferences,  such  as- 
signment cotild  not  have  been  nutalned  on  the 
ground  of  the  violation  of  the  statute.  That 
violation  could  be  taken  advantage  of  only  by 
creditors,  and  its  consequence  simply  was  to 
give  tbem  recourse  against  the  speciu  partner 
personally,  as  if  he  had  been  a  general  partner." 

Another  ground  relied  on  for  reversal  is,  that 
the  pendency  of  the  proceeding  in  bankruptcy 
is  a  good  plea  In  abatement  of  tliis  action.  Sec- 
tion 5106  of  the  Revised  Statutes,  cited  In  sup- 
port of  this  proposition,  formerly  section  31  of 
the  Act  of  March  S,  1867.  chap.  176, 14  Stat, 
at  L.  526,  provides  that  "No  creditor  whose 
dt-bt  is  provable  shall  be  'allowed  to  prosecute 
to  final  judgmoit  any  suit  at  law  or  in  equity 
therefor  against  the  bankrupt,  until  the  ques- 
tion of  the  debtor's  discharge  shall  have  been 
determined;  and  any  such  suit  or  proceedings 
shall,  upon  tbe  application  of  the  bankrupt,  be 
staved  to  await  the  determination  of  the  court 
in  bankruptcy  on  tbe  question  of  tbe  discharge." 

It  is  only  necessary  to  say  that  Abendroth 
was  in  no  sense  the  bankrupt  In  those  proceed- 
ings, nor  was  be  endeavoring  to  obtain  his  dis- 
charge as  a  bankrupt  debtor  Tn  any  proceedings 
in  bankrupt<7  pendine  at  the  time  this  action 
was  commenced.  Heu  notentitled,  therefore, 
to  any  stay  of  ptoceedinga  which  the  statute, 
by  Its  own  express  terms,  provides  exclusively 
for  the  protection  of  the  bankrupt. 

The  only  remaining  point  relied  on  bv  plaint- 
iff in  error  as  a  ground  for  reversal  of  tbe  Judg- 
ment below  Is  that  the  defendants  wcm  sued  ui 
the  action  as  general  partners,  and  the  judg- 
ment In  favor  of  the  plaintiffs  deiermloed  that 
Uicy  were  general  partners;  and  that  the  adju- 
dication in  bankruptcy  of  QrlflStb  and  Wun- 
dram  was  a  judgment  against  tbe  two  partners, 
which  Is  a  bar  to  any  action  subsequentiv 
brought  by  the  creditor  against  the  twodefena- 
ants  as  sncfa  general  pwtners.  Agiinst  this 
view  there  li,  we  think,  an  insuperable  objec- 
tion. By  g  S118  of  tbe  Revised  Statutes,  for- 
merly §  88  of  the  Act  of  March  3, 1867,  chap. 
170,  14  Sut.  at  L.  688,  the  rule  of  the  common 
law,  as  declared  by  this  court  in  Jfoson  v.  XI- 
Ored,  78  U.  B.  6  Wall  281  [18: 788],  tiiat  a  judg- 
ment against  one  upon  a  contract,  merely  joint, 
of  sevei;al  persons,  ban  an  action  against  tbe 
others  on  tbe  name  contract,  la  Ttadeted  entife> 
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ly  Inapplicable  to  adjudications  hi  bankruptcy. 
That  section  provides:  "No  discdiarge  studl  rfr 
lease,  discharge  or  affect  any  person  liable  for 
the  same  debt  for  or  with  the  bankrupt,  either 
as  partner,  joint  contractor,  indorser,  surety, 
or  otherwise." 

If  the  dischaive  of  the  two  bankrupt  part- 
ners, whkib  Is  the  final  judgment  In  the  pro- 
ceedings, cannot  estop  the  creditor  from  after- 
wards setting  up  the  Uabtlity  of  the  third  partner 
for  the  ^nt  debt,  clearly  the  other  and  previous 
adjudication  tn  tbe  course  of  tbe  proceedings 
cannot  be  held  to  have  that  effect.  Though 
the  action  in  tbe  court  below  was  brought 
against  the  three  defendants,  the  jury  was  di- 
rected by  tbe  court  to  render  its  verdict  against 
Abendroth  alone,  and  the  judgment  was  en- 
tered up  against  him  alone,  thus  fully  recog- 
nizing the  validity  and  force  of  the  adjudica- 
tion of  bankrupt^  of  the  other  two  partners. 
This  form  of  action  for  enforcing  tbe  liability 
of  a  special  partner,  imposed  by  the  statute  of 
New  York,  naa  been  decided  by  the  New  York 
Court  of  Appeals  to  be  the  proper  one  in  the 
cases  of  Durant  v.  AbenOrotA,  VI  N.  T.  180; 
Sharp  V.  HutMnton,  100  N.  Y.  588;  and  ihi- 
rant  r.  Aimdrath,  00  N.  T.  148.  We  think 
these  dedrions  are  correct 

T^Juc^fmmt  €f  CAtf  Otmrt  Mm  i»  tufirmed. 

Mr.  Juitiee  Blatehllnrd  took  no  part  in  tlia 
decision  of  this  casa 


THE  UNITED  STATES  MUTUAL  ACCT- 
DENT  ASSOCUTION,  P^.  in  Err., 

THERESA  A.  BARRT. 

(See  8.  a  Beportei^  ed.  100-USJ 

Special  wrdict — %tate  practice — tiabilitjf.  t^f  an 
aeeident  amtciation  on  a  potiqf— Miction  at  lam 
— reeoterj/  <^  moiuiji. 

L  IDierefasal  of  the  court  to  submit  a  special  vet^ 
diet  In  this  cue,  as  provided  by  the  rules  of  pra^ 
tioa  to  tbe  Btate,  was  not  error. 

Z.  Seotloa  fi  at  tbe  Act  of  June  1,  ISIS,  17  But.  a* 
3j.  197,  was  not  iBtended  to  fetter  the  judge  In  the 
petsonal  disoharse  of  his  aocustomed  duties,  or 
to  trench  upon  the  oommon-law  powers  with 
which  In  tiiat  respect  he  is  clothed. 

8.  In  an  action  on  an  acoideot  poller*  Add,  that 
the  court  properly  Instructed  the  Jury  that  the 
JumpUif  otr  the  platform  was  the  means  br  which 
tbe  Injurr  was  caused ;  that  the  gueatlon  was 
whether  there  was  anTtblng  accidental,  unfora- 
■eec.  Involuntary,  unexpected,  la  tbeactof  Jump- 
ina,  from  the  time  the  deceased  left  the  platform 
untU  he  allffhted  on  the  ground;  that  the  term  **ao- 
ddental"  was  used  in  the  poUoy  In  its  ordlaaiy, 
popular  sense,  as  meaning  "hsppeolDg  chance; 
unexpectedly  taking  plaoe;  not  aooordlng  to  the 
usual  oourtaof  thliigs;  or  not  as  expected;"  that  if. 
In  tbe  act  which  preceded  the  injury,  something 
unforeseeo,  unexpected,  or  onusoal  occurred 
whfaA  produced  the  in  Jury.then  tbe  iBjnry  resulfc- 
ed  through  accidental  means. 

4,  A  recovery  at  law  ooold  be  had  on  the  policy  al- 
though Uie  oontiaot  of  the  defenduit  was  not  to 
payanysum  absolutely,  bat  only  to  levy  an  aa- 
sewment  and  pay  over  the  pcooeedM; 

fi.  Vbm  the  policy  does  not  make  the  paymeat 
of  any  som  conttogent  on  an  asasMineut,  or  on  ttw 
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flOltectloQ  of  Ro  asKasmont,  but  tt  ftgreea  to  psj  a 
principal  sum  repreaented  bj  tbe  payment  of  two 
dollars  for  each  member  In  s  certain  divlalOD, 
wltbin  sixty  days  after  tfae  proof  of  death,  and  the 
number  of  mem  ben  la  proved  to  bo  lulBeleDt  to 
par  tbe  loaa  If  an  aaaesament  were  made,  an  action 
at  law  may  be  maintained  tor  tbe  amount  of  tbe 
toaK  the  remedy  la  notaolely  in  equity  for  a 
dBe  pert onwuMW  of  the  eontnHit. 

[Ka  S40.] 

Argued  April  9, 1889.    Decided  May  IS,  US9. 

IN  ERRORtotheCircultCourtof  the  United 
State*  for  the  Eutern  District  of  WtaconsiD, 
to  review  a  Judgment  In  favor  of  plalotlfl  on  a 

policy  of  accident  insurance.  Affirmed. 

Tbe  facts  are  stated  In  the  opimon. 

Mr.  B.  K.  MiUer,  Jr.,  for  plaintiff  In 
error: 

There  is  no  proof  of  an  accident.  An  acci- 
dent is  an  event  from  an  unknown  cause  or  an 
unusual  and  unexpected  event  from  a  known 
cause. 

1  Am.  &  Epg.  Encj.  of  Law,  82;  Southard 
T.  R.  Fats.  Amr.  Co.  84  Conn.  574;  McCarthy 
T.  Tratdert  Int.  Go.  8  Blss.  864. 

No  recovery  at  law  was  obtainable  in  this 
action,  certainly  not  for  more  than  nominal 
damages. 

The  contract  between  tbe  parties  la  not  that 
the  defendant  wilt  absolutely  pay  $5,000  or 
any  other  sum,  but  that  It  wifl  levy  an  assess- 
ment and  pay  over  tbe  proceeds  thereof.  Plaint- 
iff's remedy  was  clearly  in  equity  for  a  specific 
performance;  and  even  if  an  action  at  law 
will  lie  it  would  be  for  a  breach  of  covenant, 
and  tbe  damagea  would  be  merely  nomimd. 

Curti$  T.  Jftft  Bn».  L.  Co.  48  Conn.  98; 
Bggletton  v.  CenUnnial  MiU.  L.  Auo.  18  Fed. 
Rep.  14;  8mitK  v.  Covenant  Mut.  Ben.  Auo.  24 
Fed.  Rep.  686;  Covenant  Mut.  Ben.  A$$o.  v. 
Seart,  114  III.  108:  if«  Sotidante  Mut.  Ben. 
Auo.  68  Cal  892;  Tayhr  v.  2fat.  Temp.  Bdvtf 
Union,  13  West  Rep.  99.  04  Mo.  8S,  17  Ins. 
L.  J.  109;  BoUy,  Granite  StaU  Mut.  Aid  Am. 
(N.  H.)  4  New  Eng.  Rep.  289;  Rain^ger  v. 
Union  Mut.  Aid  Auo.  73  Iowa,  181;  Bailey  v. 
Mt^.  Ben.  Amo.  71  Iowa,  689;  Nexeman  v.  Gov- 
want  Mut.  Ben.  Auo.  73  Iowa,  343;  ToMn  T. 
Weetem  Mut.  AidSoe.  72  Iowa,  261. 

Metsn.  Geo.  MeWhoeter,  C.  M.  Biee  and 
Wb.  F.  Vllaia,  for  defendant  In  error: 

Tbe  deceased  leceiTedhiB  injury  by  accident- 
al means. 

Southard  v.  B.  Pan.  Auur.  Co.  84  Coon. 
674;  McCarthy  v.  TratdenlM.  Co.  8  Biss .  863. 
8  Ins.  L.  J.  208;  North  Am.  h.  A  At.  Int.  Co. 
T.  Burrough*,  69  Pa.  48;  Martin  v.  Traveller* 
Ina.  Oo.  1  Fost.  &  F.  605;  Hay,  Ins.  S14; 
Whitehouu  V.  TraMler*  Int.  Co.  7ln8.L.  J.  38. 

Plaintiff  Is  entitled  to  recover  at  law  without 
proving  an  assessment  of  the  members  of  de- 
fendant corporation. 

a£  BroUetion L.lnt.Oo.9  Blss.  198:  Luoden 

BaHJord L.  SA^Iru,  Cb.  12 Fed.  Bep. 486. 

Mr.  JuiUm  BUtohford  deltrered  the  opin- 
ion of  the  court: 

This  is  an  action  tt  IftW  iHtni^t  In  the 
County  Court  of  Milwaukee  County,  tai  tbe 
8ute  of  Wisconsin,  by  Theresa  A.  Barry,  a  cit' 
Izen  of  Wisconsin,  against  the  United  States 
Mutual  Accident  Association,  a  New  York  cor- 
poration, to  recover  $6,000;  with  interest  then- 

m  c.  s. 


on  at  seven  per  cent  per  annum  from  Julv  ]  5th, 
1888,  on  a  policy  oi  Insurance  issued  uy  the 
defendant  on  June  38d,  1883.  The  case,  after 
answer,  was  removed  by  the  defendsot  Into  tbe 
Circuit  Court  of  tbe  United  Slates  for  the  East- 
ern District  of  Wisconsin.  The  material  parts 
of  the  policy  are  set  forth  In  tbe  margin.  ' 

Tbe  complaint,  after  setting  forth  the  terms 
of  tbe  poltt^  and  averrinc  that  It  was  delivered 
by  the  defendant  to  John  S.  Barry,  alleecd, 
"that,  on  or  about  tbe  20th  dav  of  June.  1888, 
and  while  said  poli<!y  was  in  full  force  and  ef- 
fect, at  the  Town  or  Village  of  Iron  Mountain, 
In  tbe  State  of  Michigan,  and  while  the  said 
Jobn  8.  Barry  was  attending  to  the  duties  of 
his  profeflsioD,  to  wiL  that  of  a  pby^dan,  and 
wboUy  without  his  fault,  it  became  necessary 
for  him  to  step  or  jump  from  a  platform  or 
walk  to  tbe  ground  beneath,  about  four  feet 
downwards;  and.  in  doing  so.  and  in  alighting 
upon  said  ground,  be  unexpectedly  received  an 
accidental  jar  and  sudden  wrenching  of  his 
body,  caused  by  said  jump  or  step  downward, 
and  by  coming  fa  Contact  with  the  said  ground 
beneath,  as  aforesaid,  tdl  of  whidi  was  unex- 
pected on  bis  part  and  wholly  without  bis  fault 
or  negligence;  that  tbe  said  jarring  of  his  per- 
son and  wrenchinfT  of  his  body,  caused  as  afore- 
said, was  tbe  immediate  cause  of,  and  directly 
produced,  a  stricture  of  tbe  duodenum,  from 
the  effects  of  which  the  said  Jobn  8.  Barry 
continued  to  grow  worse  until,  on  the  29tb  day 
of  June,  1868,  be,  on  accountof  tbe  same,  died.^ 

laaue  was  joined,  and  the  case  was  tried  by 
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The  TTnited  States  Mutual  Aooldent  Assoelatioo  of 

the  City  of  New  Tork. 

Thit  oerHHoaf*  vHtnemeth.  That  Tbe  nnlted 
States  Mutual  Aooldent  AaaooUtlon.  In  oonaldera- 
tloo  of  tbe  warrantfea  aad«ffxeements  made  to  tfaem 
In  tbe  application  for  memoerahlp  and  of  tbe  sum 
of  four  dollars,  do  hereby  aooept  Jobn  8.  Barry,  by 
oooupatlon,  profeaalon  or  employmenta  pbyslclan, 
realdlng  in  v  ulcan,  State  of  MlcaiBan,  as  a  member 
In  dlvlaon  AA  of  said  Basoclatlon,  subject  to  all  tbe 
requlremenCa  and  entitled  to  all  the  beneOta  there- 
of. Tbe  principal  sum  repreaented  by  the  payment 
of  two  dollan  by  each  member  in  dlvlalon  AA  of 
tlie  aaaociatioQ,  as  provided  lii  tbe  by-laws  (whlcb 
aum,  however,  la  not  to  exceed  five  tbouaend  dol- 
lars), to  be  paid  to  Theresa  A.  Barry  (bis  wife),  U 
surviving  im  the  event  of  the  prior  death  of  said 
beneflolarles,  or  any  of  them,  ealdsumshall  be  paid 
as  provided  in  tbe  by-lawa),  within  sixty  days  after 
■ulBoieDt  proof  ttiatsald  member,  atany  time  with- 
in tbe  ooatlnuanoe  of  membeishlp,  aball  have  aua- 
tained  IwdUy  injuries  effected  tbrouvh  eztenial, 
violent  and  aoofdental  meana,  within  the  Intent 
and  meaning  of  the  by-la wb  of  aald  assooiatton  and 
tbe  oondltlona  hereunto  annexed,  andauob  Injurlea 
alone  shall  have  oooasioned  death  wltbin  ninety 
days  from  tbe  bappenlnff  thereof.  .  .  .  Provided 
alwaya.  That  this  oertlflcaie  ta  Issued  and  aocepted 


subject  to  ail  the  provMona,  condltiona,  UmJtatlooa, 
and  ezoeptlODS  herein  contained  or  referred  to.  . 
ProTldea  always.  That  t>eneflta  under  tbla  oertlfl 


oateahall  not  extend  to  hernia,  nor  to  afly  bodily 
Injury  of  which  tbere  aball  be  do  external  and  vis- 
ible ugn,  nor  to  any  bodily  Injury  ttappenlOK  di- 
rectly or  Indirectly  in  oonaequenoe  of  OMase,  nor 
to  any  death  or  dlaabUlty  which  may  have  been 
oauaed  whcd^  or  in  part  by  bodily  uillnnitteB  or 
disease  ezlatiiicpdor  or  sobisQueofe  to  the  date  of 
thta  oertiflcate, . . .  nor  to  any  ease  axomC  where 
tbe  iojury  l«  tbe  proximate  or  aole  cause  of  the  dis- 
ability or  death.  . . .  And  these  tfeneStaahaU  not  be 
hidd  to  extend  . . .  to  any  ease  <tf  death  . . .  unless 
the  claimant  underthla  oertlOoate aball  eetmbllahby 
direct  aod  positive  proof  that  tbe  said  death  or  per- 
sonal Injury  was  cauaed  bjr  external  violeooe  and 
accidental  meana.  anrl  waa  not  the  result  of  daslffn 
either  oa  the  pert  of  the  BWodMr  or  of  any  otiMr 
paieoa. 
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ft  }ut7,  whose  verdict  Tras,  that  they  found  the 
issue  in  favor  of  the  plaintifi,  and  assessed  the 
damages  to  her  at  the  sum  of  $5,779.70;  aod  a 
judgmeot  was  entered  for  her  for  that  amount, 
and  1189.35  cosis,  being  a  total  of  $5,969.05. 
To  review  this  judgment  the  -defendant  has 
brought  a  writ  of  error. 

At  the  trial  the  plaintiff  offered  fb  evidence 
the  policy  or  certilicaie,  to  which  offer  the  dc- 
fcnuaot  objected,  for  the  renson  that  the  com- 
plaint did  not  state  factsaufficient  to  constitute 
a  cause  of  action.  The  objection  was  over- 
ruled and  the  defendant  excepted.  The  de- 
fendant objected  also  that  the  complaint  al- 
leged no  assessment,  and  the  court  received  the' 
evldcDce  subject  to  the  objection.  The  plaint- 
iff then  proved,  without  objection,  by  the  sec- 
retary of  the  defendant,  that  on  the  23d  of 
June,  1882,  there  were  804  memlicrs  in  division 
AA  in  the  association,  and  on  the  same  day  in 

1883,  4,^08  members,  and  on  the  same  day  in 

1884,  6,626  members;  that  during  June  and 
Jul^,  1888,  the  defendant,  in  case  of  a  death  in 
division  AA,  could  Lave  levied  a  two-dollar  as- 
sessment on  at  least  4,803  members,  that  num- 
ber being  then  insured  in  that  division;  that 
the  only  members  who  were  exempt  from  tlie 
tno  dollar  death  assessment  were  those  who 
became  meoibers  8Ul>^equent  to  the  dcatti  for 
whicli  the  assessment  was  made;  that,  if  the 
defendant  had  desir»l  to  pay  the  loss  occa- 
sioned by  the  death  of  Barry  the  amount  to  be 
paid  would  have  been  $5,000;  that  the  asscss- 

[103]  nicnt  levied  next  prior  to  June  20th,  1883,  was 
levied  Juue  1,  1883;  that  if,  at  the  time  a 
death  was  reported,  and  a  claim  was  proved, 
there  were  BuiBcient  funds  to  the  credit  of  di- 
Ti>iun  AA,  the  loss  was  paid  from  those  funds, 
without  making  a  specific  ossessoient;  that,  if 
there  were  not  sufUcient  funds  at  that  time,  an 
assessment  was  made;  and  that,  on  June  29th, 
ItiaS,  the  defendant  had  on  hand,  bclun^^ing  to 
class  AA,  $2,000.15.  The  witness  ,lien  pro- 
duced the  by-laws  of  The  defendant  \br  1882- 
'83,  the  material  parts  of  which  are  Bet  forth  in 
the  margin.  ' 

In  the  proofs  of  death  furnished  to  the  de- 
fendant was  the  following,  in  the  evidence  of 
the  otteiidiiig  physician:  "12th.  What  was  the 

f rccise  nature  of  the  injury  and  its  extent  1 
□6ammation  of  the  duodenum,  from  jarring 
(jump)." 

The  plaintiff's  husband  was  a  physician  30 

1  Art  1,  sec  8.  The  object  of  this  aseooiatlon  Is 
to  collect  and  accumulate  a  fund  to  be  beld  and 
used  tor  the  mutual  l}eDeflt  and  protection  of  Its 
mf  mlKTS  (or  tlielr  beneflclaFlcs},  wnoi^all  have  eu»- 
talncd  whUe  membc'is  of  the  assoctatton  bodily  la- 
Juries,  whether  fatal  or  dlsabtlue,  effected  throuKb 
extvrnnl,  violent,  and  BccldcntaTmeans. 

Art.  7,  sec  1.  upon  sutSclent  proof  that  a  mem- 
ber of  one  of  the  dlvialons  of  this  association  shall 
have  suBUiined  txHlllf  injuries  effected  thniugh  ex- 
ternal, violent,  and  accldi'iital  means  within  the 
Intent  and  meaning  of  these  by-laws  and  theoon- 
dltioiiH  named  in  the  oerttficnte  of  mcmberBhip,  ard 
■uoh  iujuries  alone  shall  have  occasioned  death 
within  ninety  days  from  the.happeniiitf  thereof,  the 
board  of  directors  shall  Immeaiau^ly  order  an  as- 
BOiBmCDt  of  two  dollars  upon  each  person  who  was 
amemlwrof  the  division  to  wbicn  dfceased  be- 
longed at  the  time  of  such  death,  and  shall  iiay  the 
amount  eo  coUected,  according  to  the  following 
sobedule  of  classlScitlion  ...  to  the  person  or  per- 
sons whose  name  shall,  at  the  time  or  the  dcatn  of 
such  menitxtr,  Ix.-  found  recorded  iis  hit  last  dcHii;- 
nnted  beueflclaries,  if  survlvinii.  To  incmbcra  of 
divlsioQ  AA  not  exceeding  $5.UK). 
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years  of  age  at  the  time  of  his  death.  He  was, 
at  the  time  of  the  injury,  strong  and  robust, 
weighing  from  160  to  175  pounds,  about  six  feet 
high,  and  in  good  health.    With  two  other 

Ehysicians,  Dr.  Crowell  and  Dr.  Ilirsclimann, 
e  visited  a  patient^  on  June  20th,  1883,  wlio 
lived  in  a  house  liehind  a  drag  store.  On  com- 
ing out  of  the  house  they  were  on  a  platform 
which  was  between  four  and  five  feet  from  the 
ground,  and  if  they  got  off  from  the  platform 
It  was  but  a  short  distance  to  the  buck  part  cf 
the  drug  store,  wliere  they  desired  to  go.  The 
other  two  Jumped  from  the  platform  first,  and  1 104J 
alishtcd  all  right.  Dr.  Hirschmann  testifies: 
"  Just  after  we  liad  jumped  Dr.  Barry  jumped, 
and  became  down  so  heavy  that  it  attracted 
our  attention,  and  we  both  turned  around,  and 
we  both  remarked  that  it  was  a  heavy  jump, 
and  I  aaked  him,  "Doctor,  are  you  hurt?'  and 
he  said,  'No;  not  much  *  I  have  an  indistinct 
recollection  of  his  leaning  against  the  platform 
when  he  juniped,  but  nut  sufficiently  to  state 
positively.  If  I  were  to  jump  I  would  jump 
and  strike  on  my  toes,  and  if  I  bad  any  distance 
to  jump  would  allow  my  knees  to  give.  The 
way  Dr.  Barry  came  down  it  sounded  to  us  as 
if  he  came  down  solid  on  his  heel.«,  so  much  so 
that  we  both  turned  around  and  remarked, 
'  Doctor,  you  came  down  heavily.'  And  I 
asked  him,  'Are  you  hartr  and  bo  said.  'Xo; 
not  much.  I  heard  the  noise.  It  was  u  singu- 
lar jump  and  sounded  like  an  inert  body.  We 
then  went  with  him  to  the  drug  store."  Ilirsch- 
mann  drove  home  with  him.  He  appeared  ill 
on  the  way,  and  when  he  arrived  home  was 
distressed  in  his  stomach,  and  Tomitcd,  and 
from  that  time  on  retained  nothing  on  his 
stomach,  and  passed  nothing  but  decomposed 
blood  and  mucus,  and  died  nine  days  after- 
wards. There  was  much  conflicting  testimony 
as  to  the  cause  of  death,  and  as  to  whelhcr  ft 
resulted  from  duodenitis  or  a  stricture  of  the 
duodenum,  as  alleged  in  the  complaint,  and 
from  an  injury  caused  by  the  Jump.  The  is- 
sues presented  to  the  jury  sufficiently  appear 
from  the  charge  of  the  court. 

At  the  close  of  the  evidence  on  both  sides,  all 
of  which  is  set  forth  in  the  bill  of  exceptions, 
the  defendant  moved  the  court  to  direct  a  ver- 
dict for  it,  on  the  ground  that  there  was  no 
evidence  to  sustain  a  cause  of  action.  The  mo* 
tion  was  denied  and  the  defendant  excepted. 

The  plainlifl  then,  by  leave  of  the  court, 
amended  her  coniploint  by  alleging  that,  at  the 
time  of  Doctor  Barry's  death,  and  from  that 
time,  and  for  the  balance  of  the  year  1883,  and 
including  the  time,  as  provided  for  in  the  poK 
icy,  in  which  the  said  insurance  was  to  Ik  paid 
to  the  plaintiff  herein,  there  were  insured  by  it 
fa  class  AA,  the  same  class  In  which  said  E>oc- 
tor  Barry  was  at  the  time  inaured,  4,803  mem- 
bers or  persons  upon  whom  the  defendant  I^OS] 
could  have  levied  an  assessment,  under  its  by- 
laws and  rules,  of  the  two  dollars  per  head, 
making  an  amount  exceeding  the  plaintiff's 
claim  of  $5,000.  This  amendment  was  objected 
to,  hut  the  defendant  took  do  exceptions. 

The  defendant  then  demanded  that  the  court 
submit  a  special  verrlict  in  the  case,  as  pro- 
vided by  the  rules  of  practice  in  the  State  of 
Wisconsiii,  and,  as  a  (juesiion  upon  such  special 
verdict,  requestc<i  i  be  court  to  submit  I  lie  t'oHow- 
ing  question  :    "Whctlier  tlic  death  of  Doctor 
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Barrj  was  caused  bv  duodenilit."  The  de- 
mftod  was  refused  ana  the  defeoduut  excepte:!. 
Tfae  defeodant  tbeo  asked  the  court  to  aubmit. 
Id  coDoectioD  with  the  general  verdict,  the 
qiecial  question  as  to  whether  the  assured  died 
of  duodenitis.  The  request  was  refused  and 
the  defendant  excepted. 

The  defendant  then  requested  the  court  to 
charge  lUc  jury  as  follows:  "  It  appears  from 
the  evidence  In  this  case  that  by  the  poHcy  in 
suit  the  defendant  company  accepted  John  S. 
Barry  as  a  member  of  class  AA,  and  in  effect 
Bfcreed  to  levy  an  assessment  of  two  dollars 
upon  each  member  of  said  clafis,  and  to  pay 
tlie  8ame  to  the  plaintiff  if  said  John  S.  Barry 
should  die  of  bodily  Injuries,  effected  through 
exterusl,  violent,  and  accidental  means,  but  in 
DO  event  to  pay  more  than  $5,000.  Before  the 
plaintiff  can  recover  in  this  case  she  must  show 
Uiat  the  defendant,  when  it  received  the  proof 
of  death,  on  or  alxjut  July  IJSth,  1883,  either 
bad  cash  on  hand  bcloDging  to  class  AA,  or 
levied  an  assessment  upon  the  members,  and  by 
that  monns  the  dofendant  received  money 
vbich  belonged  to  class  AA.  By  the  evidence 
in  suit  it  appears  that  there  were  over  4,000 
members  belonging  to  class  AA  during  the 
months  of  June  aud  July,  1883,  who  were  sub- 
ject to  assessment  of  two  dollars  per  man,  and 
that,  on  June  1st,  1883,  an  as}<essmeot  was 
made  upon  members  belonging  to  class  AA, 
and  that  on  J  une  29th,  1883.  the  defendant  had 
on  hand  $2,060.15  belonging  to  class  AA,  and 
that  an  assessment  was  then  pending  and  In 
process  of  collection.  This  evidence  does  not 
abow  any  cash  on  hand  belonging  to  class  AA 
on  July  15th  or  at  aay  later  date;  nor  is  there 
1 106)  <u>y  other  evidence  in  the  cose  u  bich  would 
show  that  fact  or  that  any  assessment  was 
levi^.  Thercfoi-e  the  plaintiff  cannot  recover 
in  this  action,  and  you  are  instructed  to  return 
a  verdict  for  Uie  acfeodant."  The  court  re- 
ftisoi  to  g^ve  thia  instruction  and  the  defend- 
ant excepted. 

The  defendant  then  separately  requested  the 
court  to  charge  the  jury  to  find  for  the  defend- 
ant because  no  accident  within  the  true  intent 
and  meaning  of  the  policy  occurred  to  Doctor 
Barry;  and  that  he  did  not  die  from  duodmi- 
Ut:  and  that  they  must  find  for  the  defendant 
If  he,  in  jumping,  alighted  squarely  on  his  feet, 
or  if  they  found  that  the  jump  did  not  result  in 
the  obstruction  or  occlusion  of  the  duodenum; 
and  that  there  was  no  evidence  of  any  wrench- 
ing, twisting,  or  straining  of  the  body  in  the 
Jumping;  and  thnt,  considering  the  charac- 
ter of  the  Injury  alleged  in  the  case  and  the  dif- 
ficulty attending  its  proper  inrcstigation,  great 
weight  should  be  given  by  the  jury  to  the  opin- 
ion of  scientific  witnesses  accustomed  to  inves- 
tigate the  causes  and  effects  of  injury  to  the 
alimentary  canal,  and  a  distinction  should  be 
made  in  favor  of  the  opinion  of  those  accus- 
tomed to  use  the  most  perfect  instruments  and 
processes,  and  who  are  aojuainted  with  the 
most  recent  discoveries  In  science  and  the  most 
perfect  methods  of  treatment  and  investiga- 
tion. 

The  court  refused  to  give  these  Instructions 
severally^  and  the  defendant  excepted  to  each 
refusal. 

The  defendant  also  separately  requested  the 
court  to  charge  the  jury  that  their  verdict  must 
Ul  U.  8. 


be  for  the  defendant,  if  they  found  that  the  al> 
legcd  injury  was  not  sustained  by  Doctor  Bar- 
ry, or  that  the  injury  was  not  effected  through 
violent  means,  or  through  accidental  means,  or 
through  external  means,  or  that  death  occurred 
directly  or  indirectly  in  consequence  of  disease 
or  bodily  infirmity,  or  partly  or  wholly  from 
disease,  or  not  from  duodemtii;  and  that  they 
were  not  at  liberty  to  speculate  as  to  what  oc- 
curred in  the  jump,  but  must  be  governed  by 
the  evidence  of  witnesses  on  the  tnal. 

The  court  refused  to  give  these  Instruclions 
severally,  except  as  contained  in  its  general 
charge,  and  the  defendant  excepted  to  each  re- 
fusal. This  makes  it  necessary  to  set  forth  the 
parts  of  the  charge  to  the  jury  which  are  in- 
volved in  the  several  requeals.  They  are  as  [lOT] 
follows,  and  the  defendant  excepted  at  the  time 
separately  to  each  part  which  is  contained  In 
brackets: 

"  By  the  terms  of  the  certificate  it  was  pro- 
vided that,  to  entitle  the  beneficiary  to  the  sum 
of  five  thousand  dollars,  the  death  should  be 
occasioned  by  bodily  injuries  alone  effected 
through  external,  violent,  and  accidental  meims; 
also,  that  the  benefits  of  the  Insurance  should 
not  extend  to  any  injury  of  which  tliere  was 
no  external  and  visible  sign,  nor  to  any  in- 
jury happcuiDg,  directly  or  indirectly,  in  con- 
sequence of  disease,  nor  to  any  death  or  di^- 
bilit^  caused  wholly  or  in  part  by  bodily  ia- 
firmiUes  or  disease  existing  prior  or  subscfjuent 
to  the  date  of  the  certificate,  nor  to  any  case 
except  where  the  Iniury  was  the  proximate  or 
sole  cause  of  the  disability  or  death. 

"The  issue  between  the  parties  may  be 
briefiy  slated:  It  is  claimed  by  the  pInintiS 
that  on  the  occasion  mentioned  by  Dr.  Ilirsch- 
mann,  when  the  deceased  was  at  Iron  Moun- 
tain, he  sustained  sn  injury  by  jumping  from 
a  platform  to  the  ground;  that  this  injury  was 
effected  by  such  means  as  are  mentioned  in  lha 
certificate;  that  the  deceased,  at  the  time  of  the 
alleged  accident,  was  in  sound  physical  condi- 
tion and  in  robust  health;  and  that  the  alleged 
injury  was  the  proximate  and  sole  cause  of 
death. 

"The  defendant,  on  the  other  band,  denies 
thnt  the  deceased  sustained  any  injury  that  was 
effected  through  accidental  means,  and  also 
contends  tbatif  any  iojury  was  sustained,  it 
was  one  of  which  there  was  no  external  or  visi- 
ble sign,  within  the  meaning  of  the  policy,  and 
thnt  the  supposed  Injury  was  not  the  cause  of 
the  death  of  the  deceased,  but  that  he  died 
from  natural  causes.  The  case,  therefore,  re- 
solves itself  into  three  points  of  inquiry; 

"  Firat.  Did  Dr.  Barry  sustain  internal  In- 
jurv  by  his  jump  from  tlie  platform  on  the  oc- 
casion testified  to  by  Dr.  Hlrschmannf 

"  Second.  If  he  did  sustain  injury  as  alleged, 
was  it  effected  througb  external,  violent  ^nd 
accidental  means,  within  the  sense  and  mean- 
ing of  this  certificate,  and  was  it  an  iniury  of 
which  there  was  an  external  and  visible  signr 

"  T/iird.  If  he  was  injured  as  claimed,  was  [108] 
that  injury  the  proximate  cause  of  bis  death? 

"To  entitle  the  plaintiff  to  a  verdict,  each 
and  all  of  these  questions  must  be  answered  by 
you  in  the  affirmative,  and  if,  under  the  testi- 
mony, either  one  of  them  must  be  negatively 
answered,  thai  your  verdict  must  be  f(»  the  de- 
fendant. 
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r"The  first  question  (viz..  Was  the  deceased, 
Dr.  Barry,  iDjured  by  jumping  from  the  plat- 
form?) is  so  entirely  a  question  of  fact,  to  be 
determined  upon  the  testimony,  that  the  court 
must  submit  It  without  discussion  to  your  de- 
termination. In  passing  upon  the  question, 
you  will  con^der  all  the  dicomslances  of  the 
occurrence  as  laid  before  you  in  the  testimony; 
the  apparent  previous  physical  condition  of  Dr. 
Barry;  the  subsequent  occurrences  and  cir- 
cumslances  tending  to  show  the  change  in  his 
condition;  tlie  relation  in  time  which  the  fli.'st 
developments  of  any  trouble  bore  to  the  time 
when  be  Jumped  from  tbe  platform;  the  nature 
of  his  last  sickness;  and  thesymptons  disclosed 
in  its  progress  and  termiDalion.t 

"Further,  you  will  inquire  what  evidence,  if 
any,  did  tbe  post-mortem  examination  and  anv 
and  bI\  subsequent  examinations  of  the  parts  al- 
leged to  have  been  the  seat  of  the  supposed  in- 
jury furnish  of  an  actual  physical  In  jiury ;  [what 
connection,  if  any,  does  there  or  does  tnere  not 
appear  to  be  between  the  act  of  jumping  from 
toe  platform  and  the  subsequent  events  and  cir- 
cumstances which  culminated  fn  death,  includ- 
ing the  result,  as  you  shall  find  it  to  be,  of  tbe 
post-mortem  investigations.  The  question  is 
before  you  In  tbe  light  of  all  proven  facts,  for 
determinalimi.  Tbe  court  cannot  indicate  any 
opinion  upon  It  without  Invading  your  ex- 
clusive province;  and  by  your  ascertaiu.'uent 
of  the  facts  the  parties  must  be  bound.]  , 

["There  is  presented  in  the  case  a  train  of 
drcnmstances.  Do  they  or  not,  so  to  speak, 
form  a  chain  ronnecting  the  ultimate  result 
with  such  a  previous  cause  as  is  alleged?  Was 
the  act  of  Jumping  from  the  platform  adequate 
or  inadequate  to  produce  an  internal  injury? 
Thus  you  may  properly  pursue  the  Inquiry, 
guided  by  and  keeping  within  the  limits  of  the 
testimony.] 

"If  you  find  tbat  Injury  was  sustained,  then 
tbe  next  questioD  is.  Was  It  effected  through 
external,  violent,  and  accidental  means?  This 
is  a  pivotal  point  In  tbe  case,  and  therefore 
vitally  important.  The  means  must  have  been 
external,  violent  and  accidental.  Did  an  acci- 
dent occur  in  the  means  through  which  the  al- 
leged bodily  injury  was  effected? 

X"The  jumping  off  tbe  platform  was  the 
means  by  which  tbe  injury,  If  any  was  sus- 
tained, was  caused.] 

[*'Kow,  was  there  anything  accidental,  un- 
foreseen, involuntary,  unexpected,  in  tbe  act  of 
Jumping,  from  the  time  the  deceased  left  the 
platform  until  he  alighted  on  the  ground  ?] 

["The  term  'acci<untal'  is  here  used  in  its 
ordinary,  popular  sense,  and  In  that  sense  it 
means  'happening  by  chance;  unexpectedly 
taking  place;  not  according  to  the  usual  course 
of  things;'  or  not  as  expected.] 

["In  other  worda,  if  a  resiilt  Is  such  as  fol- 
lows from  ordinary  means  voluutarily  em- 
ployed in  a  not  unusual  or  unexpected  way, 
then,  I  saf^wse.  It  cannot  be  called  a  restut 
effected  by  acctoental  means.] 

["But  if  In  the  act  which  precedes  the  Injury 
something  unforeseen,  unexpected,  unusual, 
occurs  which  produces  the  injury,  then  the  in- 
jury  has  resulted  fi^  the  accident  or  through 
aotndental  means.] 

["We  understand,  from  tbe  testimony,  with- 
out question,  that  the  deceased  jumped  from 
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the  platform  with  bis  eyes  open,  for  his  own 
convenience,  In  the  free  exercise  of  his  choice, 
and  not  from  any  perilous  necessity.  He  en- 
countered no  obstacle  in  jumping,  and  he 
alighted  on  the  groimd  in  an  erect  p(»ture.  So 
far  we  proceed  without  difllcutty;  hut  you  must 
go  further  and  inquire,  and  here  Is  tbe  precise 
point  on  which  the  question  turns:  Was  there 
or  not  any  unexpected  or  unforeseen  or  Invol- 
untary movement  of  tbe  body,  from  the  time 
Dr.  Barry  left  the  platform  until  be  reached 
tbe  ground,  or  in  the  act  of  alighting?  Did  he 
or  not  alight  on  the  ground  just  as  be  faitended 
to  do?  Did  he  accomplish  just  what  he  in* 
tended  to.  In  tbe  way  he  intended  to?  Did  he 
or  not  unexpectedly  lose  or  relax  his  self  con- 
trol, in  his  downward  movement?  Did  his  feet 
strike  the  ground  as  he  intended  or  expected,  |  uo) 
or  did  they  not?  Did  he  or  not  miacuculate 
the  distance,  and  was  there  or  not  any  invol- 
untary turning  of  the  t)ody  in  the  downward 
movementjor  In  tbe  act  of  alighting  on  the 
ground?  These  are  points  directly  pertinent 
to  tbe  question  in  band.] 

"And  I  instruct  you  that  if  Dr.  Barry  jumped 
from  tbe  platform  and  alighted  on  tbe  ground 
in  the  way  he  intended  to  do,  and  nothing  un- 
foreseen, unexpected,  or  involuntary  occurred, 
changing  or  affecting  thedownward  movement 
of  his  body  as  be  expected  or  would  naturally 
expect  such  a  movement  to  be  made,  or  caus- 
ing him  to  strike  the  ground  In  any  different 
way  or  position  from  that  which  be  anticipated 
or  would  naturally  anticipate  then  any  result- 
big  injury  was  not  effected  throtigh  any  acei* 
dental  means.  [But  if,  in  jumping  or  alighting 
on  the  ground,  there  occurred,  from  any  cause, 
any  unforeseen  or  involuntair  movement,  turn 
or  strain  of  the  body  which  brought  about  tbe 
alleged  Injury,  or  if*^ there  occurred  any  unfore- 
seen circumstance  which  interfered  with  or 
changed  such  a  downward  movement  as  he 
expected  to  make,  or  as  It  would  be  natural  to 
expect  under  aucb  circumstances,  and  as 
caused  him  to  alight  on  tbe  ground  in  a  differ- 
ent position  or  wav  from  tbat  which  he  in- 
tended or  expected,  and  injury  thcrebv  re- 
sulted, then  tbe  injury  would  oe  attributable  to 
accidental  means.] 

"Of  course  it  is  to  be  presumed  dut  he  ex- 
pected to  reach  the  ground  safely  and  without 
mjury.  [Kow,  to  simplify  the  qtiestlon  and 
apply  to  Its  consideration  a  common-sense  rule, 
Did  anything,  by  chance  or  not  as  e^MCted, 
happen,  in  the  act  of  lumping  or  striking  the 

Sound,  which  caused  an  accident?  This,  I 
hik,  u  tbe  test  by  which  you  should  be  gov- 
erned In  determining  whether  the  alleged  in- 
jury, if  any  was  sustained,  was  or  was  not 
effected  throuKh  accidental  means.] 

"You  have  the  testimony  In  relation  to  tbe 
occurence  which  it  is  claimed  bv  the  plaintiff 

f)roduced  in  Dr.  Barry  a  mortal  injuir.  Tak- 
Dg  it  all  into  consideration  and  applying  to  the 
facts  the  InslmcUoD  of  the  court,  yon  will  de- 
termine whether,  If  any  Injury  was  sastaloed. 
It  was  effected  Uiroufb  external,  violent  and 
accidental  means.  The  defendant  claims  that  [111] 
if  Dr.  Barry  did  sustain  lojury.  it  was  one  of 
which  there  was  no  external  and  visible  sign, 
within  the  meaning  of  tbe  cotificate  of  insur 
surance,  and,  therefore,  that  the  plaintiff  is  not 
entitled  to  recover.  [Coansel  are  understood  to 
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contcTid  that  do  recovery  could  be  had  under  a 
cerliflceteof  iosuraDceiatbe  form  and  terms  of 
this  one,  If  the  injury  was  wholly  internal.  In 
that  view  the  court  cannot  concur.  It  is  true 
there  must  be  an  external  and  visible  sign  of  the 
injury,  but  it  does  not  necessarily  follow  from 
that  that  the  injury  must  be  external.  That  is 
not  the  meaning  or  construction  of  the  certifi- 
cate. Such  an  interpretation  of  the  csontract 
vnuld.  In  the  opinion  of  the  court,  aacriflce 
substance  to  shadow  aod  convert  the  contract 
itself  into  a  snare,  an  instrument  for  the  de- 
strnctioD  of  valuable  rights.  Visible  signs  of 
injury,  within  the  meaning  of  this  certificate, 
ue  not  to  he  confined  to  broken  limbs  or  bruises 
«n  the  surface  of  the  body.  There  may  be 
other  external  indications  or  evidence  which 
are  visible  siinis  of  Internal  injury.  Complaint 
cf  pain  is  not  a  visible  sign  because  pain  you 
cannot  see.  Complaint  of  Internal  soreaess  is 
Dot  such  a  sign,  for  that  you  cannot  see;  but  if 
the  Internal  Injury  produces,  for  exsmple,  apale 
and  Rickly  look  bi  the  face,  if  it  causes  Tomlt- 
ing  or  retching,  or  bloodv  or  unnatural  dis- 
cbarges from  the  bowels,  If,  in  short.  It  sends 
forth  to  the  observation  of  the  eye,  in  the  strug- 
gle of  nature,  any  signs  of  the  Injury,  then 
those  are  external  and  visible  signs,  provided 
they  are  the  direct  r&sults  of  the  Injury;  and, 
with  this  understanding  of  the  meaning  of  the 
certificate  of  insurance,  and  upon  the  evidence, 
you  will  say  whether,  if  Dr.  Barry  was  injured 
as  claimed,  there  were  or  were  not  external  and 
visible  si^  of  the  injury;  and  the  determina- 
tion of  this  point  will  involve  the  consideration 
of  the  question  whether  what  are  claimed  here 
'  to  have  been  external  and  visible  signs  were,  in 
fact,  produced  liQr— were  the  result  of— the  1^ 
jury,  if  any  were  sustained.} 

"The  next  question  is.  If  Dr.  Barry  was  In- 
jured as  claimed,  was  the  injury  the  sole  or 
proximate  cause  of  bis  death?  Interpreting  and 
enforcing  the  certificate  of  Insurance  according 
to  its  letter  and  spirit.  It  must  be  held  that,  if 
(112]  any  other  cause  than  the  alleged  injury  po- 
duced  deatti,  there  can  be  no  recoveiy;  sotnat, 
to  entitle  the  plaintiff  to  recover,  you  must  be 
satisfied  that  the  alleged  Injury  was  the  proxi- 
mate cause  of  death.  Whether  a  cause  is 
proximate  or  remote  does  not  depend  alone  up- 
on the  closeness  in  the  order  of  time  in  which 
certain  things  occur.  An  efficient,  adequate 
catise  being  round,  it  must  be  deemed  the  true 
catiae,  unless  some  other  cause  not  incidental  to 
It,  but  independent  of  it,  is  shown  to  have  in- 
tervened between  it  and  the  result.  If,  for  ex- 
ample, the  deceased  sustained  Injury  to  an  In- 
ternal organ,  and  that  necessarily  produced 
infiammanon,  and  that  produced  a  disordered 
condition  of  the  injured  part,  whereby  other 
organs  of  the  body  oould  not  perform  their 
natural  and  usual  functions,  and  in  conse- 
quence the  injured  person  died,  the  death  could 
be  properly  attributed  to  the  original  inluiy. 
In  other  words,  if  these  results  followea  the 
Injury  as  Its  necessary  consequence,  and  would 
not  have  takea  place  oad  It  not  been  for  the  In- 
iarj,  then  I  think  the  Injury  oonid  be  said  to 
be  the  proximate  or  sole  cause  of  death;  but  U 
an  lnd^>eDdent  disease  or  disorder  laperrened 
upon  the  injury,  if  there  was  an  injmy— Imeao 
a  disease  or  derangement  of  the  part*  not  necei- 
•arily  produced  fay  the  htijury— or  If  theaUaged 
I<1  U.  8.        V.  B.,  Book  88. 


injury  merely  brought  Into  activity  a  then  ex- 
isting, but  dormant,  disorder  or  disease,  and 
the  death  of  the  dec«ued  resulted  wholly  or  In 
part  from  such  disease,  then  It  could  not  be 
said  that  the  Injury  was  the  sole  or  proximate 
cause  of  death. 

"It  Is  claimed  by  the  plaintiff  that  the  sup- 
posed Jar  or  shock  said  to  have  bem  prodnoed 
Jumping  from  the  platform  caused  some  dis- 
placement in  the  duodenum;  that  il  became  oc- 
cluded, to  use  the  expression  that  has  been  used 
by  witnesses;  that  there  was  constriction  and 
occlusion  of  that  Intestine,  which  was  accom- 
panied with  consequent  Inflammation — in  short, 
that  the  deceased  oad  duodenitis,  as  the  direct 
result  of  the  ftllcgni  orlj^nal  injury,  and  in  con ' 
sequence  died.  This  contention  is  urged  upon 
all  the  circumstances  of  the  case,  and  upon  the 
testimony  offered  by  the  plaintiff  tending  to 
show  the  symptoms  which  accompanied  the 
last  sickness,  the  diagnosis  of  (he  caw  made  by 
attradlng  physicians,  and  the  alleged  devekm- 
ments  oi  the  autopsy.  It  is  oooteuded  in  bebuf 
of  the  defendant,  that  there  was  no  constrle> 
tlon,  occlusion  or  infiammation  of  the  dw)d$- 
num;  Uiatthe  deceased  did  not  havedtioclmtft*/ 
and  ihat  no  physical  Injuir  is  shown  to  have 
resulted  from  jumping  from  the  platform. 
This  claim  is  based  upon  the  contention  that 
the  various  symptoms  manifested  in  the  last 
sickness  of  the  deceased  were  consistent  with 
natural  causes,  with  some  undiscovered  omnlc 
trouble  not  occasioned  by  violence  or  si^den 
injury;  that  the  conclusions  of  the  physicians 
who  made  the  post-mortem  examination  were 
erroneous;  and  that  the  microscopic  examina- 
tion of  the  parts  Id  New  York  demonstrated 
such  alleged  error.  Ccmoemingtbemlcrasooplc 
test  made  In  New  Tork  by  Dr.  Carpenter,  the 
plaintiff  contends  that  It  Is  not  reliable  and 
should  not  be  accepted,  for  reasons  urged  In 
argument  and  whit^  I  need  not  repeat. 

"Now,  between  these  oonfiicting  claims, 
weighing  and  giving  due  consideraw^n  to  all 
the  tesHmony^Tou  most  Judge.  If  the  deceased 
died  of  some  disease  or  disorda  not  necessarily 
resulting  from  tiie  cnirinal  injury,  If  there  was 
an  injury,  then  the  defendant  is  not  liable  un- 
der this  certificate  of  Insurance;  but  if  the  de- 
ceased received  an  internal  injury  which  in 
direct  course  produced  duodmitu,  and  thereto 
caused  hts  death,  then  the  Injury  was  tbe|»oz- 
Imate  cause  of  death; 

"In  considering  this  ease  yon  ought  not  to 
adopt  theories  without  proof,  nor  to  substitutt 
bare  possibility  (or  positive  evidence  of  facts 
testified  to  by  credible  witnesses.  Mere  possl- 
billtlea,  conjectures,  or  theories  should  not  be 
allowed  to  take  the  place  of  evidence;  where 
the  weight  of  credible  testimony  proves  the 
existence  of  a  fact,  It  should  be  accepted  as  a 
fact  in  the  case.  Where,  If  at  aM,  proof  Is 
wanting  and  the  defldencT  remains  throughout 
the  case,  the  allegation  of  lactdumld be  deemed 
not  established. 
"There  has  been  considerable  testimonv  given 
what  we  call  expert  testlmoDv, 
ttis 


and  in  the  coodderation  of  that  testimony ' 
your  province  to  determine  which  of  these 
medical  witnesses  la  right  in  his  statement, 
opinion  or  Judgment,  It  la  purely  a  question 
m  fact  for  you,  whlcA  of  these  phydcwu  was 
most  competent  to  fbrm  a  Jadgaunt  u  to  the 
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cauae  of  Dr.  Bany's  death.  Who  has  had  the 
beet  opportunities  tor  fonnlog  »  judgment  as 
to  the  cause  of  deathT 

"All  this  Is  to  be  taken  Intoconstderatlonl^ 
you  In  weighing  and  deliberatlog  upon  this 
evidence.  .  .  . 

"I  am  asked  to  instruct  you  that,  before  the 
plaintiff  can  recover,  she  must  show  that  when 
the  defendant  received  the  proofs  of  death,  on 
or  about  Jul^  15,  1883,  it  either  had  cash  on 
band  belonging  to  class  AA,  or  that  It  levied 
an  assessment  upon  the  members,  and  by  that 
means  received  money  which  belonged  to  class 
AA.  This  construction  of  the  certificate  is  up- 
on the  theory  that,  toentitle  tbc'plaiotiff  to  re- 
cover, it  is  essential  to  show  either  that  it  had 
money  on  hand  with  which  to  meet  this  loss, 
or  that  it  has  made  an  assessment  from  which 
the  loss  C8D  be  paid. 

"This  instruction  I  must  decline  to  give  you, 
for  tbe  reason  that  It  appears  from  the  evidence 
that  there  were  more  than  a  sufficient  number 
of  members  in  cla-<»  AA  to  pay  tbe  five  thou- 
sand dollnrs  on  this  certificate,  if  an  assessment 
were  to  be  made;  and  I  regard  it  the  duty  of 
the  assDclatioc  to  make  the  assaament  when 
tbe  death  loss  Is  proved,  and  where  tbe  case  is 
one  upon  which  the  association  is  liable  to  pay 
the  loss. 

"Now,  to  sum  up  the  case,  ff  you  find  from 
the  evidence  tbattbe  deceased,  on  the  30th  day 
of  June,  1883,  sustained  a  bodily  injury,  aud 
that  such  injury  was  effected  through  eztemol, 
violent  and  accidental  meana,  and  was  one  of 
which  there  was  an  external  and  visible  sign, 
and  that  the  injury  was  the  proximate  or  sole 
cause  of  death,  then  tbe  plaintiff  should  have 
a  verdict  in  her  favor. 

"If,  on  the  contrary,  rou  Had.  either  that  the 
injury  was  not  sustainerf,  or  that,  if  it  wassus- 
tained,  it  was  not  effected  through  external, 
violent  and  accidental  means,  or  was  ao  injury 
of  which  there  wasnoeztemslandvisiblesign, 
or  that  it  was  not  the  proximate  or  sole  cause 
of  death,  then  your  vodict  ihonld  be  for  tbe 
defendant. 

"If  you  find  tbe  plaintiff  entitled  to  recover 
you  will  render  a  verdict  In  her  favor  for  tbe 
sum  of  five  thousand  dollars,  with  interest  at 
seven  per  cent,  computed  from  the  15th  of 
September.  1888,  to  the  present  time,  adding 
the  interest  to  the  principal,  so  that  your  verdict 
will  show  the  gross  sum." 

After  the  charge  had  been  given  a  juryman 
inquired:  "Is  there  any  evidence  showing  that 
tbe  association  did  make  an  assessment  after 
receiving  proof  of  Dr.  Barry's  death?"  The 
court  replied:  ("There  Is  some  proof  on  that 
■ubject.  You  need  not  take  that  into  consid- 
eration at  all,  for  I  have  instructed  you  that  If 
you  should  find  the  facts  as  I  have  stated  them 
to  you  the  plaintiff  is  entitled  to  recover.  You 
need  not  take  into  consideration  the  matter  of 
assessment."]  The  defendant  excepted  to  the 
part  In  brackets. 

(I.)  When  the  trial  took  place,  In  December, 
1885,  the  following  provision  of  the  state  staU 
nte  was  In  force  In  Wisconsin  (Rev.  Sut.  of 
Wisconsin,  1878,  §  3858,  title  25,  chap.  128,  p. 
760):  "Tlie  court,  in  his  discretion,  may,  and 
when  either  party,  at  or  before  the  close  of  the 
testimony  and  before  aav  argument  to  the  Jury 
is  made  or  waived,  shall  ao  request,  tbe  court 

M 


shall  direct  tbe  jury  to  find  a  special  verdict. 
Such  verdict  shaft  be  prepared  by  tbe  court  in 
the  form  of  questions,  in  writing,  relating  onir 
to  material  Issues  of  fact  and  admittinir  a  di- 
rect answer,  to  which  the  jury  shall  make  an- 
swer in  writing.  The  court  may  also  direct 
tbe  jury.  If  they  render  a  general  verdict,  'o 
find  In  writing  upon  any  particular  questions 
of  fact,  to  be  stated  as  aforesaid.  In  every  ac- 
tion for  the  recovery  of  money  only,  or  specific 
real  property,  the  jurr  may,  in  their  discretion, 
when  not  otherwise  airected  by  the  court,  ren- 
der a  general  or  a  special  verdict." 

It  la  contended,  for  the  defendant,  that  the 
court  erred  in  refusing  its  demand  to  submit  a 
special  verdict  in  the  case,  as  provided  by  the 
rules  of  practice  in  tbe  State.  It  Is,  however, 
conceded,  in  the  brief  of  its  counsel,  thnt  the  [ISO] 
refusal  to  submit  a  special  question  in  conooc- 
tloQ  with  the  general  verdict,  whs  not  error,  in 
view  of  the  ruling  of  this  court  in  Indiatiapolig 
R.  B.  Co.  V.  EoTtt.  93  U.  S.  291,  899  [23:  898, 
900J.  In  that  case  this  court  adhered  to  its 
views  expressed  In  Nudd  v.  Surrovt.  91  U.  S. 
426,  443  [23:  286,  2901.  that  the  personal  con- 
duct and  administration  of  the  judge  in  tba 
dischai^  of  bis  separate  functions  was  neither 
practice,  pleading,  nor  a  form  or  mode  of  pro- 
ceeding, within  the  meaning  of  g  5  of  the  Act 
of  June  1,  1872  (17  Stat,  at  L.  197),  now  g  914 
of  the  Revised  Statutes,  and  further  said  that 
the  statute  was  not  intended  to  fetter  the  judge 
In  the  personal  discbarge  of  hia  accustomei 
duUea,  or  to  trench  upon  the  common-law 
powers  with  which  in  that  respect  he  is  clothed. 
This  principle  has  been  uniformly  applied 
since  by  this  court;  and  we  are  of  opinion  that 
it  covers  the  demand  made  In  this  case  that 
tbe  court  should  submit  a  special  verdict,  as 
provided  bv  the  rules  of  practice  in  the  State 
of  Wisconsin,  and  should  submit  tbe  particular 
question  mentioned  in  that  connection. 

(3.)  It  is  also  urged  as  error  that  the  court 
did  not  restrict  tbe  case  to  the  Issue  made  by 
the  pleadings;  that  that  issue  was,  that  tbe  aa- 
sured  died  from  "  a  stricture  of  tbediuxfenufn," 
produced  by  the  accident;  and  that  the  issue 
submitted  by  tbe  court  was  accidental  death 
from  anything.  The  court  very  properly  re- 
fused to  Instruct  the  jury  that  the  atnued  did 
not  die  from  duodeniUa;  and  its  response  to  the 
request  to  instruct  them  that  if  they  found  he 
did  not  die  from  duodenitu,  their  verdict  must 
be  for  the  defendant,  was,  that  It  refused  to 

S're  that  instruction  "except  as  contained  In 
e  general  charge."  It  Is  contended,  however^ 
for  the  defendant,  thaL  In  the  general  cbaree, 
the  jury  were  charged  In  effe<A,  that,  if  the 
assured  sustained  Internal  bijuiy  of  any  kind 
by  bis  jump,  and  died  therefrom,  the  plaintiff 
could  recover.  But  we  do  not  so  understand 
the  charge.  In  a  part  of  It,  before  set  forth, 
and  not  excepted  to  by  tbe  defendant,  tbe  court 
distinctly  laid  before  the  jury  the  Issue  as  to 
tbe  constriction  or  occlusion  of  the  duodenum. 
and  tbe  oootentlons  of  tbe  two  parUea  In  regard 
thereto,  and  told  the  jury  that  they  must  judge 
between  those  conflicting  claims,  weighing  and 
giving  due  consideration  to  all  the  testimony,  [1S1>] 
and  that  if  tbe  deceased  received  an  internal  In- 
juiy  which  in  direct  course  produced  duMfent'tti. 
and  tberel^  caused  bis  d^tb,  then  the  Injary 
was  tbe  proximate  cause  of  dnth. 
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(8).  It  is  further  urged  that  there  was  no  evl- 
deDce  to  support  the  verdict  because  no  acci< 
dent  was  showD.  We  do  not  concur  in  this 
▼lew.  The  two  companions  of  the  deceased 
Jumped  from  the  same  platform,  at  the  same 
time  and  place,  and  alighted  safely.  It  must  be 
presumed  not  only  that  the  decrased  intended 
to  alight  safely,  but  thought  that  he  would. 
The  Jury  were,  on  all  the  evidence,  at  liberty 
to  say  that  it  was  an  accident  that  he  did  not. 
The  court  properly  instructed  them  that  the 
Jumping  ofl  the  platform  was  the  means  by 
which  the  injury,  if  any  was  sustained,  was 
caused;  that  the  question  was,  whether  there 
was  anything  aocideotal,  unforeseen,  involun- 
tary, unexpected,  In  the  act  of  Jumping,  from 
the  time  the  deceased  left  the  platform  until  he 
alighted  on  the  ground;  that  the  term  "acci- 
dental" was  vaed  in  the  policy  in  its  ordinary, 
popular  seose,  as  meaning  "happening  by 
chance;  unexpectedly  taking  place;  not  ac- 
cording to  the  usual  course  of  things;  or  not  as 
expected;"  that,  if  a  result  is  such  as  follows 
from  (n^oary  means,  voluntarily  employed,  in 
a  not  unusual  or  unexpected  waj,  it  cannot  be 
called  a  result  effected  by  accidental  means; 
but  that  if,  in  the  act  which  precedes  the  in- 
Jurv,  something  unforeseen,  unexpcrled,  unu- 
suiil  occurs  whteb  produces  the  injury,  then  the 
inJuiT  has  resulted  through  acduentol  means. 
The  jury  were  further  told,  do  exception  being 
taken,  that,  in  considering  the  case,  they  ought 
not  to  adopt  theories  without  ^roof,  or  substi- 
tute bare  possibility  for  positive  evidence  of 
facts  teslined  to  by  credible  witnesses;  that 
where  the  weight  of  credible  testimony  proved 
the  ezisteDce  of  a  fact,  it  should  be  accepted  as 
a  fact  in  the  case;  but  that  where,  tf  at  all. 
proof  was  wanting,  and  the  deflcieocj  remained 
throughout  the  case,  the  allegation  of  fact 
should  not  be  deemed  established. 

In  Martin  v.  Trateltrs  In*.  (Jo.  1  Fost.  &  F. 
ISQS,  the  policy  was  against  any  bodily  injury 
resulting  from  any  accident  or  violence.  "  pro- 
vided that  the  Injury  should  be  occasioDed  by 
any  external  or  material  cause  o[>eratingoD  the 
person  of  the  insured."  In  the  course  of  his 
business  he  lifted  a  heavy  burden  and  injured 
his  spine.  It  was  objected  that  he  did  not  sus- 
tain bodily  injury  by  reason  of  an  accident. 
The  plaintiff  recovered. 

In  North  American  Ini.  Go.  v.  Burrought, 
n  Pa,  48,  the  policv  was  against  death  "in 
consequence  oif  acclaent,"  and  was  to  be  op- 
erative only  in  case  the  d^th  was  caused  solely 
by  an  "  accidental  injurv."  It  was  beld  that 
an  accidental  strain,  resulting  in  death,  was  an 
accidental  injury  within  the  meaning  of  the 
policy,  and  that  It 'included  death  from  any 
nnexpected  event  happening  by  chance,  and 
not  occurring  according  to  the  usual  course  of 
things. 

The  case  of  Southard  v.  RailiDay  Paa$engert 
Amiranee  Co.  84  Coon.  574,  is  relied  on  by  the 
defendant.  That  cate,  Uiough  pending  in  a 
state  court  In  Connectieat,  was  decided  by  an 
■rUtntor,  who  was  then  the  learned  District 
Jndge  of  the  United  States  for  the  District  of 
Connecticut  But  if  there  Is  anything  in  that 
dedsion  inconsistent  with  the  present  on^  we 
must  dissent  from  its  views. 

(4.)  It  is  contended  that  no  recovery  at  law 
oonld  he  had  on  this  policy,  or,  at  most,  only 
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one  for  nominal  damages,  on  the  ground  that 
the  contract  of  the  defendant  was  not  to  pay 
any  sum  absolutely,  but  only  to  levy  an  assess- 
ment and  pay  over  the  proceeds;  and  that  the 
remedy  of  the  plaintiff  was  solely  in  equity, 
for  a  specific  performance  of  the  contract 

The  policy  says:  "  The  principal  sum  repre- 
sented by  the  payment  of  two  dollars  by  each 
memtier  In  division  AA  of  the  aseoclation,  as 
provided  In  the  by-laws,"  not  to  exoeed  $5,000, 
"to  be  paid"  to  the  wife.  Although  the  by- 
laws state  that  the  object  of  the  assm^ation  "Is 
to  collect  and  accumulate  a  fund"  for  the  pur- 
pose named,  and  that,  on  the  requisite  proof  of 
bodily  injury  to,  and  the  death  of,  a  member 
of  a  division,  the  board  of  directors  shall  im- 
mediately order  an  assessment  of  two  dollars 
upon  each  person  who  was  a  member  of  the 
division  to  which  the  deceased  belonged  at  the 
time  of  bis  death,  and  pay  the  amount  so  col- 
lected, according  to  the  prescribed  schedule  of 
classification,  to  the  proper  beneficiary,  the 
policy  does  not  contract  to  make  an  assessment, 
nor  (foes  it  ms^  Uie  payment  of  any  sum  con> 
tingent  on  an  assessment,  or  on  the  collection 
of  an  assessment  It  agrees  to  pay  a  principal 
sum  represented  by  the  payment  of  two  dollars 
for  each  member  in  division  AA,  within,  sixty 
days  after  proof  of  death.  The  association  al- 
ways knows  the  number  of  members,  which 
is  to  be  multiplied  by  two.  It  has  sixty  days 
in  which  to  make  tne  assessment  and  collect 
what  it  can,  before  making  any  payment,  but 
it  takes  the  risk  as  to  those  who  do  not  pay  in 
time  or  at  all.  The  liability  to  asse&<!mcnt  is 
all  that  concerns  the  beneficiary;  not  the  mak- 
ing or  collection  of  an  assessment;  and  the  lia- 
bility to  assessment  only  measures  the  amount 
to  be  paid  under  the  policy. 

In  view  of  the  amendment  made  to  the  com- 
plaint, at  the  trial,  which  was  not  excepted  to, 
and  of  Uie  testimony  of  the  secretary  of  the  de- 
fendant, the  cha^  of  the  court  on  the  subject 
of  an  assessment  was  proper,  and  so  was  the 
verdict 

In  the  cases  cited  by  the  defendant  either  the 
policy  was  different  from  the  present  one,  In 
providing  only  for  levying  an  assessment  and 
paying  the  amount  collected,  or  there  was  no 
proof  of  the  assessable  number  of  members. 

We  see  no  error  in  any  thing  excepted  to  by 
the  defendant,  and  t/u Judgment  is  ajtrmed. 


SSTH  A.  70WLE  bt  u.,  AppU,, 

JOHH  D.  PARE  BT  AU 

(See  8.  C  Reporter^  ed.8S-W.) 

Omtraet  not  to$eUa  medicine  mthin  a  certain 
territory  it  valid  and  enforoeaiie—iecTet  proo- 
M—^ueeftd  diieoeeriet. 

1.  A  contraoi;.  by  whlob  defendants,  for  a  valoa- 
ble  oonsderation,  agreed  not  to  sell  a  certain  saa* 


NOTB.— Controcf*  oQaintt  pubtio  poUey- 

The  prohibition  In  a  ooatraot  In  restraint  of  trade 
shouM  aotextend  any  further  than  wUl  fully  pro- 
taofc  the  party  for  whose  bdnefit  the  oontraot  Is 
nude  fn  his  oeoupatloo  or  business.  Lonsv.Towl, 
a  Mo.  U6;  Pike  v.  Thomss,  4  Bibb,  <M;  Orundy  V. 
BdwaTd8.7J.  J.  Harsh.  8S8;  Turner  v.  Johnson,* 
Dana,  4aSi  OraMelU  v.  Lowden.  U  Ohio  St  8N; 
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dtoinal  preparmtlon,  wttbin  the  torrltorT'  whlcb  It 
wu  coTenanted  oomplalnants  ihould  pooupr  «x- 
cluBiTeljr.  DorKllto  otbext  forMletben,  nor  pro- 
mote luob  Mko,  Is  vmlld. 
M.  Buoh  ftoootnujt,  relating'  to  a  oomponnd  tnrolr* 
tug  a  secret  Id  Its  preparation,  based  upon  a  valua- 
ble oonslderaUon,  and  limited  as  to  the  space  wltb- 
iD  whioli,  tboa^  rninmitii  u  to  the  time  for 
wblch  the  reatoaint  li  to  <9anta,  1l  leHonable  and 
aoforoeable. 

I:  Where  one  has  and  traniteia  property  In  the 
secret  proosM  of  maniifaotuztnff  so  article  he  has 
dlsooToed,  he  and  Us  sratiteM  eao  oUln  leUef  as 
avalset  breulMe  of  trust  lo  rapeot  to  It. 

L  The  policy  of  the  law  to  to  eooourage  useful 
dlBooveriea  by  seourlof  their  frulta  to  those  who 
maketfaeoL 

[No.  868.1 

Argua  ApHl  17, 1889.  Deeidtd  May  IS.  1889. 

APPEAL  from  a  decree  of  the  Circuit  Court 
of  tbe  Uoited  States  for  tbe  Soutbem  Dis- 
trict of  Ohio,  dismissing  an  action  for  an  in- 
junction and  an  accounting.  Bevened. 

Statement     Jfr.  Ci^  JvtHee  FnUer; 

Beth  A.  Fowie  and  Horace  S.  Fowie,  dtl- 
lens  of  Massachusetts,  filed  their  bill  of  com- 
plaint against  John  D.  Park,  Ambro  R.  Park 
and  (Godfrey  F.  Park,  dtizeos  of  Ohio,  in  tbe 
Gimat  Court  of  the  United  States  for  tbe 
Boathem  District  of  Ohio,  on  tbe  88th  day  of 
Uarcb,  A.  D.  1864,  alleginK  that  In  1844  one 
Lewis  Williams,  of  Philadelphia,  "prepared, 
Inrented  and  compounded  a  certain  medicinal 
preparation  of  sreat  and  substantial  value,  for 
certain  oomidauitB  and  dlsesaes,  and  assigned 


Ctaappel      Brookway,  n  Wend.  187;  Oilman 
Dwlirtit,  18  Gray.  808;  OaL  Steam  Nar.  Co.  v.  Wright, 
6  ObI.  2S8;-I>UDlop  v.  Orevory,  10  N.T.  Ml;  Hubbard 
T.  IflUer,  n  Hteh.  U:  Beard  r.  Dennis,  e  Ind.  SOO. 

An  agreement  by  the  proprietor  of  a  public  gar- 
Oen.  In  oonslderation  ta  a  loan,  to  buy  aU  bis  t>eet- 
of  the  lender,  so  long  as  he  should  be  willing  to  sup- 
ply the  sameat  the  fata-  current  market  price  ther»- 
of .  la  not  in  restraint  of  trade.  Bbllng  r.  Bauer,  17 
Week.  Dig.  487,  XHstlngutshlng  Duolop  r.  Oregory, 
ION.  Y.  UL 

Where  one  partner  mUs  his  Interest  In  the  busl- 
neas  to  his  copartner  and  agrees  to  retire  attogethOT 
from  business,  the  agreement  binds  the  party  seU- 
Ing  from  eogafflng  la  buslnees,  only  so  far  as  such 
SBgagnnent  would  Injure  the  busfneas  of  the  party 
punfliaalnK,andtonotToldasbelngln  restralntof 
trade.  Boerdman  t.  Wheeler,  1ft  N.  T.  Weekly 
Dig.  82&,  27  Hun,  818. 

In  Jones  Leea,  1  Hurlst.  *  N.  UP,a  eorenantby 
tte  defendantja  lloensee  under  a  patent, that  he 
wooM  not,  during  the  Uooiee,  make  or  sell  any 
stubbing  maohlnes  unless  flu  InventioD  of  the 
phOndS  applied  to  them,  was  held  valid. 

OMfroeto  4n  porMol  tvilrvM  trade,  nov  h*  voHd^ 
An  atreement  In  general  restraint  of  trade  Is  Il- 
legal and  Told.  For  a  contract  In  restraint  upon 
trade  to  be  Talld  It  must  not  be  general;  the  oon- 
■ideratUKi  must  be  adequate,  not  colorable,  and  the 
sestrlotifmmustbe  reasonable.  Horrls  Run  Goal 
Oo.  Bsrolay  Coal  Oo.  88  Fa.  178;  Oregon  Steam 
NaT.  Oo.  T.  Winsor,  ST  U.  S.  80  Wall  81  (28  L.  ed.  81L) 
A  ooTenant  In  a  bUl  of  sale  of  a  manufactory, 
•took,  fixtures,  trademark  and  good  wUl  of 
business  of  ttemannfaotura  and  sale  of  trietton 
natohes.  flurt  the  Tendor,  whose  bushieas  was  In 
New  Torl^  would  not,  tx  ninety-nine  yaais,  en- 
gage tnsoek  imnfhctiiie  and  sale  except  In  the 


THB  UmTBD  Statu.  Oct.  Tsbm. 

and  adopted  the  name  therefor  of  'Wistar's 
Balsam  of  Wild  Cherry,'  he  being  then  the 
sole  proprietor  and  alone  having  knowledge 
of  the  nature  and  Ingredients  of  said  prepara* 
tion;"  that  in  May,  1844,  WUllams  "  sold,  as- 
signed and  transferred  for  valuable  considera- 
tion to  him  paid,  to  one  Isaac  Butts  of  the  Sute 
of  New  Tors,  satd  preparation  and  a  full  and  [89] 
true  copy  of  the  recei^  for  preparing  the  same, 
under  tbe  naoke  of  'Wista^s  Balsam  of  Wild 
Cberrr,'  with  the  aole  and  exclusive  ilgbt  to 
manufacture  and  sell  tbe  said  medicine  under 
said  name  or  otherwise,  in  certain  enumerated 
States,  counties,  etc. ;  that  in  March,  1845,  said 
Isaac  Butts,  "for  and  In  consideration  of  a  large 
sum  of  money  to  him  paid  by  Seth  W.  Fowie," 
sold,  conveyed  and  transferred  to  Fowie,  his 
beirs,  assigns  and  personal  representatives,  "all 
his  right,  title  and  interest  in  and  to  said  prep- 
aration  or  medicine,  and  said  receipt  wltb  a 
true  copy  thereof,  with  tbe  sole  and  exclusive 
right  to  manufacture,  sell  and  cause  to  be  sold 
the  said  medicine  la  tbe  States  provinces  and 
counties  above  named>  as  included  In  said  trans- 
fer by  Lewis  Williams,  to  tbe  said  Isaac  Butts;" 
that  at  the  time  of  said  transfer  and  as  a  con- 
dition thereof,  and  part  of  the  consideration 
therefor,  Fowie  agreed  "that  neither  be  nor 
bis  personal  representatives  or  assigns  would 
sell,  cause  to  be  sold,  nor  establish  agencies  for 
or  be  concerned  in  tbe  sale  of  said  balsam  in 
any  part  of  the  United  States,  except  those 
named  In  said  transfer  by  Lewis  Williams,  and 
that  neither  be  nor  they  would  sell  or  cause  to 
be  sold  said  balsam  anywhere  for  a  less  sum 
than  seven  dollars  and  ^  of  a  dollar  ($7.30) 


service  of  the  vendee  within  any  of  the  tTatted 
States  or  Territories,  except  Nevada  and  Moauuia, 
Is  valid;  and  tbe  r«etralnt  Is  partial  and  not  genenU. 
Diamond  Hatch  Co.  v,  Boetwr,  9  OenL  Rep.  181, 101 
N.  Y.  47S,  86  Hud,  ISSL 

An  agreement  not  to  sell  marl  off  the  veadorls 
land  was  held  vaUd.  Brewer  v.  Marshall,  ft  C.  B. 
Green,  n7. 

And  su  of  an  agreeciflnt  not  to  manufacture 
goods  In  general.  Taylorv.  Btanchard,UAlleQ,8TQ. 

Where  DO  (xmslderaUon  appears  on  the  face  of 
the  instrument,  tbe  oontraot.  U  In  restraint  of  trade. 
Is  void,  although  It  is  under  seal.  Compels  v. 
Bocheater,  08  Pa.  Palmer  v.  Stebhins,  8  Pick. 
188:  Weller  v.  Bersee,  10  Hun.  481;  Hltchell  v.  Key- 
oclds,  1  P.Wms.m:HaUan  v.May.  11  Heea.%  W.OBtb 

A  oovenant  In  restraint  of  trade  Is  vaUd  If  It  Im* 
poses  no  reetrlction  upon  one  party.  wbl<di  Is  not 
beneOoial  to  the  other,  and  waa  Induced  by  a  con- 
sldetatloo  which  made  it  reasonable  for  the  parties 
to  enter  therein;  and  the  covenant  will  be  enfweed 
If  a  disregard  thweof  by  the  covenantor  will  work 
Injury  to  the  eoveoantee.  Hodge  v.  Bloan.  t  Oanfc 
Bep.Bn).10rN.T.M4. 

ContracUreanmatiUat  to  tlms. 

If  the  contract  be  good  In  other  Teq>eots  the  mesa 
fact  that  the  mtraint  Is  indefinite  la  point  of  time 
does  not  iDvalidate  It  Bowser  Bliss,  7  Blaokf. 
tUi  Goodman  v.  Hendenon,B8  Oa.  587;  Oook  v. 
Johnson,  <7  Oonn.  178;  Ward  v.B|rraa,SHesa*  W. 
848;  Uumford  v.  Gethtng,  T  Com.  &  N.  &  tl7. 

An  agreement  between  a  otwporatlco  and  tie 
stockholders,  that  the  lattw  should  not  purchase 
goods  of  a  certain  class,  during  a  Umlted  period,  (rf 
anyone  other  tiian  tin  membm  of  an  assootatloa 
wiUi  whUh  that  corporation  had  entered  Into  a 
oontraot,  resulting  in  benefits  to  Itself  and  members, 
tonotlnresttalntoftcade.  Tae  Marterv.  Baboook, 
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Mt  for  each  aod  every  dozen  sold  or  caused  to 
be  told,  except  to  agents  for  a  whole  State  or 
Territorj,  in  which  cose  such  agent  should  not 
■eH  below  said  rate;"  that  all  the  rights  thua 
acquired  by  Fowle  passed  to  the  pl^otiSs  by 
purchase  and  inheritance;  that  Towle  and 
plaintiffs  as  successors  "have  continued  to  man- 
ufacture from  said  recipe  and  sell  said  balsam 
under  said  name  from  the  year  184n  in  large 
quantities  up  to  the  preseut  time  throughout 
laid  territory  and  not  elsewhere,  except  west 
of  the  ridge  of  the  Rocky  Mountains,  as  bere- 
tnafter  stated,"  but  have  not  sold  below  the 
stipulated  price,  and  have  expended  great  sums 
tn  establishing  and  Increasing  the  business,  and 
built  up  a  large  trade  and  good  will  in  connec- 
tion with  the  name  "Wi8tfff*B  Balsam  of  Wild 
Cberry,"  by  which  name  thdr  manufacture  of 
said  medicine  has  become  largely  known,  they 
and  the  defendants  herein  being  the  onlr  man- 
ufacturers thereof  on  the  continent,  ana  being 
[90]  the  only  parties  except  Lucy  A.  S.  Fowle.  wid- 
ow of  said  Seth  W.  Fowle,  now  having  knowl- 
edge of  the  secret  of  its  preparation;  tliat  about 
18i5  Williams  disclosed  the  secret  and  mode 
of  this  preparation  to  Sanford  and  Park,  and 
transferred  to  them  a  similar  right  to  that  given 
Butts  to  manufacture  and  sell  said  preparation 
*'in  certain  parts  of  the  then  United  States 
lying  west  of  the  territory  Included  ss  aforesaid 
in  said  transfer  to  Seth  W.  Fowle,"  they  agree- 
ing not  to  sell  on  the  territory  of  Butts,  and 
the  right  so  acquired  by  Sanford  and  Park 
subsequently  passed  to  the  defendant  John  D. 
Park,  and  the  other  defendants  became  inter- 
Cflted  ther^D  throu^  him;  "that  between  the 


years  184B  and  I»64,  tbe  portion  of  country  be- 
tween the  Rockv  Mountains  and  the  Paciflc 
having  become  largely  a  part  of  the  United 
States,  the  said  Seth  W.  Fowle  and  tbe  said 
John  D.  Birk  both  sold  small  quantities  of 
said  Wistar*s  Balsam  of  Wild  Cberry  for  some 
time  In  said  territory  in  competition;"  "that  In 
1804  said  parties  entered  into  a  contract  where- 
by it  was  agreed  that  the  said  Seth  W.  Fowle 
should  have  entire  control  of  such  sales  in  said 
territory  west  of  the  ridge  ot  the  Rorlry  Moun- 
tains free  of  all  competition  on  the  purt  of  said 
John  D.  Park,  the  latter  being  paid  a  valaable 
consideration  therefor  by  tbe  said  Fowle;  that 
this  arrangement  continued  until  after  tbe  death 
of  the  said  Fowle  la  A.  D.  1867.  and  until  on 
ot  about  1869.  whoi  the  same  tominated;* 
thatinl869JolmD.  Park  entered  into  an  acree- 
ment  with  Seth  A.  Fowle,  one  of  the  complain- 
ants, and  Lucy  A.  8.  Fowle,  whereby  in  con- 
sideration of  fS.OOO,  he  sold  and  transferred  to 
them,  their  legal  representatives  and  assigns, 
all  interest  In,  or  right  to,  the  sale  of  said  medi- 
dne  west  of  the  Rocky  Mountains,  and  alio  all 
interest  in  or  right  to  the  good  will  of  selling 
said  balsam  In  said  territoi7,  and  in  the  trade- 
mark on  the  labels,  bottfea,  wrappers,  and 
packages  containing  said  medicine,  and  in  car- 
rying on  the  business  therein,  said  Park  core- 
nantlng  "for  himself,  his  assigns  and  repre- 
sentatives, in  said  agreement,  that  the  said  beth 
A.  and  Lucy  A.  S.  Fowle  and  their  assigns 
should  have  and  enjoy  the  sole  and  exclu^ve 
right  of  selling  said  medicine  within  s^d  lim- 
it^""free  from  any  competition  or  interference 
by  him  or  anyone  underhim  orbyhlsauthori- 


a  Barb.  633;  Curtta  V.  Ookef,  OS  N.  Y.  aU;  Live 
Btock  Amo.  of  N.  Y.  v.  Levy.  3  N.  Y.  State  Rop.  614. 

Aa  agreement  that  a  steamer  should  not  be  used 
In  the  waters  of  a  certain  State  for  a  fixed  peiiod.  is 
legal.  Oregon  Steam  Nav.  Co.  v.  Wlnsor,  87  U.S. 
fO  WalL  H  <a2  L.  ed.  SIS);  contra,  where  no  time  was 
flzed.  Wright  v,  Ryder,  SB  Cal.  31Z. 

A  covenant  not  to  be  dlreotl;  or  Indirectly  Inter- 
ested In  any  voyage  to  the  northwest  ooast  of 
America,. or  In  any  trafflowltb  tbenattvee  of  that 
eoast,  for  seven  years,  ms  held  valid.  PerUnsv. 
Lyman,  9  Mass.  532. 

An  acrreement  not  to  engage  In  a  particular  busl- 
DCa  in  a  certain  town  for  five  years,  la  only  a  par- 
tial or  limited  restraint  upon  trade.  Washburn  v. 
Boflch,  68  Wis.  4SS. 

Where  a  land  agent  sold  his  business,  with  an 
agreement  not  to  re-engage  In  the  business  In  the 
same  place  for  three  years,  after  the  expiration  of 
that  lime  he  was  not  debarred  from  soliciting  the 
agency  of  the  same  lands  he  bad  tn  charge  when 
tbe  oontraot  was  made.  Hanua  v.  Andrews,  60 

Gmtroets,  reasonoUe  OS  to  vpoee. 

A  contract  restraining  the  exercise  of  a  trade 
within  a  limited  locally,  when  there  Is  reasonable 
ground  for  tbe  restriction,  may  be  valid  aa  to  the 
partloularplacewhlchlsareaaonableUBiit  Smith's 
Appeal,  5  Cent.  Bep.  a06,  U8  Pa.  519. 

In  Whlttaker  v.  Howe,  3  Beav.  888,  a  oontraot 
made  by  a  solicitor,  not  to  practice  as  a  soUoltor  In 
any  part  of  Oreat  Britain,  was  held  valid. 

lo  BousUlon  V.  aousllloo,  L.  EL  U  Ch.  Dlv.  8S1,  a 
general  oontraot  not  to  engage  in  tbe  sale  of  oham- 
pagne,  without  limit  as  to  spaoe,  waaenforoedas 
being,  underthe  ctronmsUDoes,  a  leasooable  oon- 
traot. 

A  covenant  not  to  be  Interested  In  a  certain  busi- 
neas  within  a  certain  oountr.nor  for  flveyaanln 
Ul  U.S. 


the  United  States,  was  held  good  as  to  the  oountr. 
Dean  v.  EmeisoQ,  IQS  Mass.  480. 

A  oontraot  by  a  dealer  In  New  Jersey  not  to  nhip 
poultry  to  New  York  or  Washington  has  been  held 
not  to  contain  an  unreasonable  restrlotloiL  Biah> 
ardsoo  v.  Peaoock,  33  H.  J.  Eq.  697. 

A  contract  not  to  carry  on  a  business  within  a  ra- 
dius of  ten  miles  ot  a  village,  means  within  aradlua 
of  tenmilesot  the  oeoter  of  such  village.  Oookv. 
Johnson,  G  Conn.  175. 

Before  a  covenant  not  to  practice  medicine  In  the 
neighborhood  can  be  enf  oroed.  evidence  must  show 
the  extent  of  the  pnotlce  sold.  HoNutt  v.  Ho- 
Bweo,  10  Phila.  U2. 

The  mere  purchase  of  the  "good  will"  will  not 
prevent  tbe  seller  from  carrying  on  the  same  bual- 
ness  In  the  same  town.  Porter  v.  Qorman,  66 
11;  lineman  v.  Hegeman,  B  Daly,  1. 

An  agreement  not  to  sell  milk  in  the  town  Is  not 
violated  by  selling  to  another  residing  outside  tbe 
town,  merely  with  knowledge  that  the  purchaser 
intends  to  retaa  the  milk  within  the  town.  Smith 
V.  Martin.  mind.SOai 

A  covenant  In  restraint  ot  trade  whloh  Is  unlim- 
ited in  regard  to  spaoe,  except  by  the  words  "so  far 
as  the  law  allows,"  is  not  void  as  tielng  against  pub- 
lic policy.  Davies  v.  Davles,  68  L.  J.  C3i.  481;  SS 
Weekly  B.  flOT. 

A  covenant  nottooarrv  on  thebuslneasot  a  man- 
ufacturer tor  a  period  ot  five  years  under  a  partlo- 
nlar  name  or  style  is  not  void,  although  unUmlted 
in  point  of  space.  Vernon  v.  "»"■»■" .  86  W.  R.  168; 
68  If.  J.  Ch.  US;  hutcompare  WUey  v.  Baumgardner, 
87  Ind.  86:  4»  Am.  Bep.  4ff. 

But  a  covenant  providing  that  tbe  oovenantor 
should  desist  from  selling  mattresses  "in  aU  the  ter^ 
ritory  ot  the  State  ot  New  York  west  ot  tbe  Cltj  <tf 
Atbanjri"  was  held  void  as  embraoing  too  kuge  a 
tMritory.  LawicoceT.  Kidder,  10  Barb.  au. 


Digitized  by  Google 


68-W 


Bdfheub  Couht  of  xbb  Umitko  States. 


Oct.  'fKiot. 


[91]  ly.  permission,  or  nid,  either  directly  or  iDdi- 
rectir,"  etc. :  that  in  1872,complalnant9  acquired 
all  toe  rights  of  Lucy  A.  S.  Fowie,  io  said 
cODtract  of  1860  with  said  John  D.  Park;  that 
the  copartoers  of  said  John  D.  Park,  defeod- 
aots  herein,  "derived  all  tbeir  interest  in,  and 
right  to,  the  manufacture  and  tale  of  said  bal- 
sam sioce  the  execution  of  said  contract  of 
1869  from  said  John  D.  Park,  and  with  full 
knowledge  and  subject  thereto;"  that  tbe  de- 
fendants and  each  of  them  faave  failed  to  comply 
with  tbe  contract  between  Williams  and  Sanford 
and  Park  in  tbat  tbey  bare  for  ten  years  last 
past  sold  and  caused  to  be  sold,  and  sold  with 
knowledge  or  reason  to  know  that  tbe  same 
was  to  tie  resold,  said  balsam  in  the  territory 
comprised  in  tbe  transfer  to  Butts,  In  large 
quantities  in  competition  with  complainants' 
trade,  and  have  sold  there  and  elsewhere  at  a 
less  price  than  seven  dollsrs  per  dozen,  and  have 
sold  and  caused  to  be  sold  said  balsam  in  the 
territoiT  described  io  tbe  contract  of  1869  wldi 
John  D.  I^rk,  and  at  a  lower  price  than  seven 
dollars;  and  that  complHinants  had  gone  to 
lar/ie  expense  on  the  faith  of  that  contract  and 
built  up  a  large  and  valuable  trade  throughout 
Uie  entire  Pacific  coast  with  which  defendants 
are  interfering  and  injuring  and  dama^ng 
complainants  as  well  as  interfering  with  tneir 
business  east  of  the  Alle^^henv  Mountains.  The 
bill,  waiving  an  oath,  prays  for  answers,  an  in- 
junction, and  an  accounting. 

Tbe  defendants  admit  in  their  answer  tbe  In- 
vention of  the  medicinal  preparation  and  its 
name  and  the  sale  by  Williams  to  Butts  and  by 
Butts  to  Seth  A  Fowle,  and  tbe  sale  WUI- 


A  contract  not  to  exercise  the  trade  of  makfag 
priult'ra'  rollers  and  composition  in  New  York  City, 
or  TTithln  2S0  miles  thereof,  la  void.  Bingham  v. 
Halffne,  20  Jones  *  8.  flik 

The  question  at  to  what  Is  a  general  restraint  of 
trade  does  not  depend  upon  state  lines;  and  a  re- 
straint Is  not  necesaarlly  ffeoeral  which  embraces 
an  entire  State.  Where  suob  contract  la  made  with 
the  purchaser  and  tils  assigns,  his  successor  and  as- 
stgoee  may  maintain  an  action  npon  It;  and  the 
fact  that  Uie  purchaser  was  a  foreign  corporation 
iB  no  objection.  Diamond  MaUdiOo.  v.  Boeber,9 
Cent.  Rep.  ISl.  lOeN.  T.  479. 

CompelUion  <n  trade  or  tmatium. 

A  party  may  legally  purchase  the  trade  and  bust- 
nesB  oC  another  for  the  very  purpose  of  preveDtiDg 
competition,  and  Its  validity,  if  supported  by  a  con- 
sidwatlon,  d^iends  upon  its  reasonahleness  as  be- 
tween the  parties.  Diamond  Hatch  Co.  v.  Boeber, 
•  Cent  Rep.  ISl,  108  N.  T.  473;  35  Hun,  4S1. 

tt  seems  that  no  contracts  are  void  as  being  In 
general  restraint  of  trade  when  they  operate  sim- 
ply,to  prevent  a  par^  from  engaging  or  competing 
In  the  same  huslnes.  LesUe  v.  Lorillard,  1 L.  B.  A. 
40S,mN.T.Bl9. 

A  contract  between  sn  indivlduat  and  three  man- 
ufacturers under  several  patents  forming  a  oom- 
binatloD  of  the  parties,  with  a  view  to  regulate 
competition  tietween  the  parties  to  It  In  the  sale  of 
the  particular  commodity  wblob  they  severally 
make,  la  a  contract  for  a  lawful  purpose  where  It 
does  not  refer  to  an  article  of  prime  necessity,  to  a 
staple  of  commerce,  or  to  a  merchandise  to  he 
twught  or  sold  on  the  market.  Centnl  Stiade  Roller 
Co.  V.  Cushman,  8  New  Bog.  Rep.  m,  143  Mass.  883. 

A  contract  hy  which  a  railroad  company  agreed 
that  an  elevator  company  should.  In  oonaicwnitlon 
of  the  erection  of  an  elevator,  have  the  hannilng  of 
90 


iams  to  Sanford  and  Park,  which  the  defend- 
ants say  was  made  tbe  year  before  the  sale  to 
Fowle;  and  tbat  John  D.  Park  purchased  the 
rights  of  Sanford  and  Park.  They  call  for  a 
production  of  the  agreement  in  lEt64  between 
Setb  W.  Fowle  and  John  D.  Park;  they  deny 
that  tbey  have  sold  any  of  tbe  balsam  in  the 
territory  transferred  to  Butts;  they  deny  tbe 
sale  of  any  balsam  by  them  within  tfae  territory 
west  of  the  Rocky  Mountains  named  in  tbe 
contract  with  John  D.  Park;  and  deny  that 
tbey  ever  sold  tbe  balsam  anywhere  at  less  than 
seven  dollars  per  dozen.  Tb^  add  to  their 
answer  averments,  by  way  of  cross  bill,  in 
which  they  state  their  exclusive  right  to  manu-  [08] 
facture  and  sell  the  balsam  in  those  parts  of 
the  United  States  lying  west  of  tbe  territory  in- 
cluded in  the  sale  from  Williams  to  Butts,  as 
well  as  those  States  and  counties  named  in  the 
transfer  of  Williania  to  Sanford  and  Park, 
and  assert  tbat  the  Fowles,  by  putting  up  the 
medicine  in  packages  containing  less  than  eight 
liquid  ounces,  are  selling  the  same  for  less  than 
one  half  of  $7.20,  and  tnerefore  the  medicines 
of  Fowle  &  Sons  are  sought  for  by  dealers  sell- 
ing medicine  In  defendants'  territory,  who  buy 
and  TesellthesametodefeBdants'injury.  They 
pray  for  answers,  an  oath  not  hemg  waived, 
and  that  complainants  may  be  enjoined  from 
putting  up  for  sale  said  medicine  in  packages 
of  leas  size  than  tbose  In  use  on  the  first  day  of 
March,  1845,  the  date  of  the  contract  between 
Butts  and  Fowle,  and  from  selling  packages  of 
said  medicine  of  whatever  quantity  at  a  less 
price  than  |7.20  per  dozen,  and  for  damages. 
Complainants  filed  a  replication  to  defend- 


all  through  grain  brought  by  the  railroad  company 
to  Dubuque,  and  receive  a  fixed  price  therefor,  la 
not  repugnant  to  the  commercial  power  of  Con- 
gress nor  to  patdlcpoUi^.  Dubuque  ft  8.  a  R  Co. 
V.  Richmond.  W  U.  8. 19  WaU.  684  (»  L.  ed.  119.} 

AgreemtntB  to  stifle  oompetttfon  tn  trade  art  void. 

All  agreements.  Id  whatever  form,  to  stifle  fair 
competition  are  void.  Gardiner  v.  Iforse,  SB  Me. 
140;  James  v.  Fulcrod.  5  Tex.  612;  Hunt  v.  Frost,  4 
Gush.  54;  Hook  v.  Turner,  S2  Mo.  SrO;  Jones  v.  Cas- 
well, 8  Johns.  Cas.  29;  Thompson  v.  Da\iea,  13  Johns. 
112;  Ingram  v.  Ingram,  4  Jones,  L.  168;  Martin  v. 
Ranlett,  8  Rich.  X..  S41;  Brisbane  v.  Adams,  8  N.  T. 
120:  Atoheson  v.  Hallon.  48  N.  Y.  147;  Qlbbs  v. 
Smith,  116  Man.  seS;  Marsh  v.  Chicago,  B.  L  ft  P.  B. 
Co.  (towa)  99  N.  W.  Rep.  843. 

A  contract  entered  into  by  the  grain  dealers  of  a 
town,  the  true  object  of  whloh  is  to  form  a  secret 
combination  which  would  stUle  all  competition, 
control  the  price  of  grain,  cost  of  storage  and  of 
ahtpment,  la  In  restraint  of  trade  and  void  as  against 
public  policy.  Craft  v.  McConoughy,  TV  lU.  SU. 

Where  one  producer  enteis  into  a  contract  with 
another  producer,  binding  the  latter  to  hold  and 
keep  out  of  tbe  market  his  supply,  the  contract  is 
against  public  policy  and  void.  Amot  v.  Flttston 
ft  B.  Coal  Co.  08  N.  T.  6S8. 

If  two  persona  in  actual  competition  Intend  bid- 
ding for  an  article,  then  If  they  agree  that  one 
shall  abstain  from  bidding  and  the  profits  shall  be 
divided,  the  courts  will  not  enforce  their  bargain. 
Doolln  V.  Ward,  6  Johns.  194:  Wilbur  v.  How,  8 
Johns.  444;  Nat.  Bank  of  Metropolis  v.  Sprague,  K 
N.  J.  Bq.  1S»;  JenUn  v.  Frink,  80  CaL  688;  Loyd  v. 
Malone.  28  IlL  48;  Wooton  v.  HInkle,  SO  Mo.  800; 
Sharp  V.  Wright,  85  BarbJE88;  People  v.  Stephens,  71 
N.  T.  Sin:  Singer  Mfg.  Co.  v.  Targer,  2HoCrary,6ea. 

Tt  seems  when  the  provisions  of  oorpoimte  agree- 
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•sts'  louwer,  and  to  ansTrer  uDder'oath  to  tbeir 
CIOS8  bill,  deoTioe  the  assertioo  of  the  defend- 
aoU  that  tbey  had  the  exclusive  ri^bt  to  manu- 
^Mture  and  sell  in  all  the  temtoiy  of  the 
United  States  iTlng  wait  of  that  iaduded  la 
tiie  sale  and  tranarer  from  Williams  to  Butts, 
and  aTerring  that  defendants  had  no  right  to 
manufacture  or  sell  In  any  of  the  territory  west 
of  the  ridge  of  the  Rocky  Mountains.  They 
■ay  that  no  size  of  packajce  was  stipulated  for 
in  the  contract  between  Fowie  and  Butts,  and 
that  the  object  of  the  aUpulation  was,  that  the 
■nedidne  abould  not  be  sold  at  a  lower  propor- 
tional rate  than  $7.20  for  ten  ounces,  and  that 
they  have  never  sold  at  aidless  rate;  that  they 
have  used  a  smaller  size  of  bottle  holding  only 
four  liquid  ounces,  but  the  lowest  net  price 
they  ever  charged  for  them  has  been  at  the 
nte  of  nlDedoUwa  per  dozen  bottles  of  ten 
ounces;  and  that  no  sales  thereof  have  ever 
been  made  by  them  within  the  territory  em- 
braced in  the  contract  between  Williams  and 
6auford  aud  Park,  and  such  sales  as  have 
been  made  were  made  with  full  notice  to  de- 
fendanta,  with  description  and  sample  of  bot- 
tle, and  without  objection,  and  they  deny  all 
injury  to  defendants.  To  this  answer  replica- 
tion was  daly  filed. 

The  cause  having  been  bronght  on  for  heai^ 
Ing,  the  agreement  between  Lewis  Williams 
and  Benjamin  F.  Sanford  and  John  D.  Park, 
dated  Takj  Ist,  1844;  tbe  agreement  between 
Williams  and  ButU,  dated  May  30.  1844;  the 
ureemeot  between  Butts  and  Fowle,  dated 
llareh  lat,  1846;  the^p«ement  between  Fowl* 
and  Park,  dated  December  18, 1868;  tbe  agree- 


ment between  John  D.  Park  and  Seth  A.  Fowle 
and  Lucy  Ani)  8.  Fowie,  dated  November 
17,  1869;  the  release  of  Lucy  Ann  S.  Fowle 
to  Seth  A.  Fowle,  January  1st.  1678;  as  well 
as  various  letters  of  Fowle  A  Son  Id  1877 
and  1878.  to  Park  &  Sons,  and  a  letter  from 
Park  &  Sons  to  Fowle  &  Son,  in  1877;  sundiy 
invoices,  bills,  etc.,  were  put  in  evidence,  to* 
gether  with  the  testimony  of  several  witnesses 
bearing  upon  tbe  question  of  sales  by  or  with 
tbe  knowledge  of  Park  &  Sons  in  the  territory 
claimed  by  Fowle  ft  Son. 

The  court  found  "that  tbe  complainants  are 
not  entitled  to  tbe  relief  prayed  In  their  said 
biU  of  complaiot,"  and  thereupon  dismissed 
complainants'  bill  at  their  costs  and  tbe  cross 
bill  of  respondents  at  their  costs,  from  which 
decree  complalnaDts  prosecuted  this  appeal. 

Metm.  AUz.  B.  MeOvffey  and  Heni7  A. 
Morrill,  for  sibilants: 

The  subject  matter  of  the  contract  consists 
of  a  compound  which  involves  a  secret  in  its 
preparaoon;  which  the  law  recognizes  as  prop- 
erty. 

The  contract  does  not  deprive  the  public  of 
the  benefit  of  this  secret  nor  Is  any  party,  pos- 
sessing tbe  secret,  debarred  from  its  use. 
They  are  simply  circumscribed  as  to  the  terri- 
tory within  which  they  may  sell. 

Benmlt  V.  inns,  34  Beav.  807:  Ilarma  v. 
Panona,  83  Beav.  838;  Leather  Cloth  Co.  v. 
Lonont,  L.  R.  8  Eq.  845;  Bryaon  v.  WHtefuad, 
1  Sim.  &  Stu.  74;  liannit  v.  Irtitu,  7  Man.  ds 
Or.  960;  Jonet  t.  Lm,  1  Hurl.  &  S.  189; 
AUmpp  T.  Whea^are^i,  L.   R  18  Eq.  fi8; 


ments  In  resttslat  of  oompetitlon  tend  tM^ond 
■seasnrfis  of  eeU  proteotloQ  aod  threaten  the  pat>* 
Uo  good  In  a  dlstlnotlj  appreciable  maoDer,  oourta, 
In  tbe  exercise  of  tbeir  equitable  poweis.  ouu 
Interfere,  but  should  not  do  so  uulea  the  appr»- 
benslon  of  danger  to  tbe-  public  interests  rests  upon 
«TldeDt  grounds.  XtSsUe  v.  IjoriUard,  1 L.  fi.  A.  tfS, 
UON.  T.US. 

ContToOM  dMtiNe  may  be  auatafnedL 

Agreements  In  restraint  of  trade,  wtaefber  under 
Msl  or  not,  van  be  dlvisitile.  Where  one  part 
ttereof  Is  void  as  being  In  restraint  of  trade,  while 
tte  other  Is  not,  tbe  court  win  give  affect  Co  the 
latter,  aod  will  not  hold  the  agreement  to  be  alto- 
gether void.  Oregon  Steam  Nav.  Oo.  T.  Winsor,  ST 
V.  &  »  WaU.  64  (tt  L  ed.  £15). 

UegBlHr  of  one  provMon  wUI  not  neosssatfly 
make  the  entire  oontraot  void.  Western  Union 
Oo.  V.  Burlington  ft  B.  B.  Co.  11  Fed.  Rep.  I. 

The  fact  that  <Hie  of  the  sUpulaUoas  in  a  contract 
Is  Illegal  does  not  defeat  a  reoovery  on  the  others 
wfara  tbe  stipulations  ire  divisible  and  the  ooosld- 
«mtlon  Is  not  In  itself  U)^.  Green  v.  Prloa,  18 IC. 

*  W.  MS;  Price  v.  Green.  16  K.  *  W.  ft(S;  Bank  of 
Anstralasia  v.  &elllat,  e  Ho.  P.  C.  US;  Mayfleld  v. 
Wad8le7. 8  B.  ft  a  807,  A  D.  *  B.  as;  KeiTteon  V.  Cole. 

•  Hsst,  01:  HeAllso  v.  ChurchUL  U  Xoore,  tfS; 
«elp<Ae  v.Duboqiis,«  U.ai  WalLin  a?  Ued. 
noi;  Ooodwln  v.  Clark,  flft  Maine,  M);  Ckrleton  v. 
Woods,  28  N.  H.  2B0;  Van  Dyok  v.  Van  Beuren,  1 
Johns.  8BS;  Samtoga  Co.  Bank  v.  fiUng,  U  H.  T. 
Lsavlttv.  Palmer,  a  N.T.IA;  Hook  v.Gzar.SBsrb. 
flBB;  Ttnor  V.  Xsfanage,  U  M.  T.  UZ;  Leavttt  r. 
Blatohford.6Barb.a  See  Ben].  Sales,  1 606;  Hallan 
T.  Hmj,  U  M.  ft  W.  KHi  Oanigsn  v.  Incoming  F. 
lns.Co.n  y%.  418;  Lange  v.  Werk.2  Ohio  St. 519; 
mdoe  T.  Weh^  10  Ohio  Bt.  «S1;  Brnds  v.  Hi^s. » 
Ind.ai;  Ktmbroivh  t.  Lmm.  U  Bush,  8M:  Vewbenr 
Ul  C.8. 


Bank  V.  Stegall,     Wm.  Itt;  TalentUw  v.  Stewart, 

15CB1.S87. 

A  separation  of  tbe  good  oonstdeiatlon  from  that 
which  is  illegal  wUl  be  attempted  In  those  cases 
oolr  when  the  partjr  seeking  to  enforee  tbe  coo- 
traot  is  not  the  wrragdoer.  Saratoga  Oo.  Bank  t. 
IUng,«N.Y.8r. 

Tbe  general  rule  Is  that  where  the  Illegal  cannot 
be  severed  from  the  legal  part  of  a  covenant,  the 
oontraot  Is  altogether  void;  but  where  tbej  can  be 
so  severed,  whether  tbe  lUegaUtj  be  created  by  tbe 
statute  or  by  tbe  common  law,  tbe  bad  part  may  be 
rejeoted  and  tbe  good  retaloed.  PfSkering  V.B.R. 
Oo.  L.  B.  8  C  P.  IC80;  cltlQg  Haleverer  v.  Redshaw, 
1  Hod.  85;  CoIllDS  V.  Blantem,  2  Wlls.  851;  U.  8.  v. 
Bradley,  85  IT.  a  10  Pet.  848  fllL.ed.  446);  Deerlog  r. 
Chapman,  22  Haine.  4^:  Boby  V.  West,  4  N.  H.  285; 
Cobum  V.  Oden,  80  N.  B.  540;  Woodnitt  v.  Hinman, 
U  TL  GBE;  Praxler  v.  Thompson,  2  Watts  ft  &  286; 
Baguet  V.  Roll,  T  Ohio,  70;  HcBratoey  v.  Chandler, 
22  Kan.  802;  Bvertiart  v.  Puckett,  78  Ind.  409;  Ander- 
son V.  Powell,  44  Iowa,  80;  Watte  v.  Jones,  1  Scott, 
780;  Newman  v.  Newman,  4  X.  ft  B.  86;  Gaskell  r. 
King,  11  VHt,  165;  WIgg  v.  OiutUewortb.  18  East, 
87 ;  liidd  V.  DQlingham.  84  Halne,  818;  Woodruff  v. 
Hlnmsn,  11  Vt  682;  Rose  v.  Truax,  21  Barb.  881; 
Donallen  v.  Lennox,  0  Daoa,  91;  Langdon  v.  Gray, 
GS  Bow.  (N.T.J  Pr.88T;  Tobey  v.  Robinsrni.gB  DL  221 

OomMmitfoM  to  the  prqM<MO/ the  pubtleotie  erfm- 
inaleontviraeim. 

A  oomblnatlon  Is  a  oonapiracy  in  law  whenever 
the  not  to  be  done  has  a  naoessarr  teodeney  to 
prejudice  tbe  pubUo  or  oppras  IndivldualB  by  un- 

JusUy  subjecting  them  to  the  power  of  the  confed- 
erates and  giving  effect  to  the  purposes  of  the  lat- 
ter, whether  of  extortion  or  mtoohlef.  Blsh.Cr.  Ik 
I ITI;  Destr,  Cr.  L.  4  ft  S  Ghlttr*  Cr.  L 1 1288;  Arobb. 
Qr.  Pr.  UBO.  See  also  Bag.  t.  KMUfek,!  Q.  B.  48; 
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bcFBBia  CouBT  or  THB  Uhitid  Statu. 


Oct.  iKBM, 


BoutOhm  T.  BouttOon,  L.  R  14  Gh.  Dir. 

851. 

Tbe  perfonnance  of  the  coTeoaDt  will  be  eo- 
foTced,  though  the  reBtricUoD  U  unlimited  aa  to 
space. 

Tallit  T.  TaUit,  1  EI.  ft  BL  091;  Peabody 
t.  Norfolk,  96  Haai.  tfS;  Viekmi  v.  WOeh. 
19  Pick.  6S8;  Mont  TuM  DrOl  A  Mtuh.  Co. 
T.  Marae,  103  Mass.  78;  Oregon  Steam  iVav. 
Of.  T.  WiJuor.  87  U.  B.  30  WaU.  M  (32:  8t{E); 
mtehel  T.  Itevru>ld$.  1  Smith,  Lead.  Cas.  •S08- 
687;  1  P.  WmB.  181;  Smithes  App.  5  Cent 
Rep.  a08,  118  Pa.  670.  690;  Wald's  Pollock, 
Cont  816  and  cases  there  cited. 

(No  counsel  appeared  for  appellees.) 

Bfr.  Ohi^  JutUce  Fuller  delivned  tbe  opin- 
ion of  the  court: 

No  question  arises  In  respect  to  tbe  sale  ai>d 
transfer  by  Williams  to  Butts,  and  by  Butts  to 
Beth  W.  Fowle,  and  the  acquisition  by  oom- 
plaioBots  of  all  the  right,  title  and  interest  of 
the  latter  nor  as  to  the  sale  by  Williams  to 
Baoford  &  Park,  and  the  passage  of  the  title. 
Interest,  and  rights  of  Banforaaod  Park  to 
Park,  and  through  him  to  bis  codefendants; 
and  the  agreement  between  Park  and  Fowle  & 
Bon,  as  to  tbe  territory  west  of  the  Rocky  Moud< 
tains,  is  produced,  and  sustains  tbe  averments 
«f  tbe  bill  In  that  legud. 

By  the  contract  between  WlUlanis  and  San- 


ford  and  Tatk,  WUllami,  fai  oonrideratlon  of 
the  payment  of  |3,S00  by  Sanford  and  Park, 
and  the  covenants  entered  into  on  their  part, 
sold  and  transferred  to  Banford  and  Park  a  true 
copy  of  the  recipe  used  in  prepariog  said  Bal- 
sam of  Wild  Cherry,  together  with  tbe  sole 
right  to  manufacture  and  sell  said  medicine  la 
Ohio,  Indiana,  Illinois.  Kentucky,  Tennessee, 
Missouri,  Michigan,  Arkansas,  Mississippi, 
Alabama,  Louisiana,  and  all  tbe  territory  fr< 
Ing  west  of  those  States,  together  with  certain 
counties  in  the  State  of  Virginia  and  certain 
counties  tn  tbe  State  of  Pennsylvania,  and  San- 
ford and  Park  covenanted  and  agreed  to  nay 
$3,500  and  $4,764  for  medicine  consigned  to 
Uiem  for  sale,  and  also  "that  they  will  not  sell 
or  cause  to  be  sold,  or  establish  agencies  for 
tbe  sale  of  said  lialsam  in  any  part  of  the 
United  States  except  in  the  States  and  Terri- 
tories herein  granted  to  them,  and  also  that  they, 
the  said  Banford  and  Park,  will  not  sell,  or 
cause  any  of  said  medicine  to  be  sold,  at  less 

Srice  than  eeven  dollars  for  each  and  every 
ozen,  except  to  such  persons  as  shall  become 
their  agents  for  a  whole  State  or  Territory,  and 
In  all  cases  where  such  agencies  are  granted 
they  also  promise  and  agree  to  take  from  such 
agents  an  agreement,  with  a  sufficient  guaran- 
tee or  penalty,  that  no  sales  of  said  medicine 
shall  be  made  at  a  less  price  than  that  above 
named;"  and  Williams  covenanted  and  agreed 


[M] 


State  V.  Stewart,  U  Tt  sn,  4  New  Bnv.  Hep.  878; 
Com.  V.  Oarlisle.  BHffbt  (Pa.)  80;  Horrta  Bon  Coal 
Co.  V.  Borclaj  Cool  Co.  fl8  Pa.  17& 

A  "  oorner,"  when  aooompUihed  tj  oonfedeia* 
Hon  to  raise  or  depress  prloee  and  operate  on  tbe 
oiarket.  Is  a  oonspirat^  If  tbe  means  be  unlawful. 
Horris  Bun  Cool  Co.  v.  Barclay  Coal  Co.  68  Pa.  178; 
People  V.  Helvln,  t  Wheeler,  Cr.  Cm.  262. 

Everv  assooiation  to  raise  or  depress  the  price  of 
labor  twyoDd  what  It  would  brlns  If  left  without 
aid  or  stimulus.  Is  crtminai.  If  the  means  be  un- 
lawful, the  oombloatlon  Is  indictable.  Horris  Bun 
Goal  Co.T.BBi!elarOoalXX>.aBFa.l78;  BtoluOonL 
ISO. 

No  amnnent  for  defrauding  the  public  can  be 
valid.  People  v.  Stephens,  71  N.  T.  627. 

An  agreement  by  several  oommerolal  flmu.  by 
which  ther  bound  themaelvee  for  the  term  of  three 
months  not  to  sell  any  India  cotton  t>agglng,  ez- 
oept  with  tbe  consent  of  the  malorltr  of  their  num- 
ber, was  held  unlawful  In  India  Bamlng  Aaao.  v. 
Kock.  14  Ia.  Add.  164.  And  see  Stanton  v.  AUeo,  6 
Deoio,  484;  Craft  v.  MoOoDOOSbjr,  79  lU.  848;  Uorris 
Bun  Coal  Co.  v.  Barclay  Coal  Oo.  68  Pa.  178;  Aniot 
PlttBtmi  *  B.  Goal  Co.  eS  N.  Y.  608;  Oeotral  Ohio 
Salt  Co.  T.  Outhrie,  36  Ohio  St  6M. 

Oonaplradfle  which  Involve  mischief  to  the  publlo 
ere  Indictable,  although  neither  the  object  sought 
to  be  aooomplished  nor  the  means  used  for  Its 
accomplishment  Is  crlmlnaL  Oobl  v.  Ward,  1  Hass. 
478:  Com.  v.  Judd.  8  Maaa.  SK,  8  Am.  Dee.  H;  State 
V.  Bumham,  16  N.  H.  806. 

All  oonfederadea  whataoever  which  wrongfully 
inejadloe  a  third  person  are  highly  criminal  at 
common  law.  State  v.  Stewart,  1  New  Bog.  Bep. 
818, 00  Vt.  27%  8  Buss.  Cr.  874;  Peoide  r.  Pettieimm 
(Hloh.)  7  West.  Bep.  COS. 

OBMpirasfsi  o0iilMt  tnuli* 

Any  agreement  between  large  dealers,  meant  to 
oontrol  the  market  and  obtain  exorbitant  prices.  Is 
an  unlawful  conspiracy  against  trade  and  void, 
Anotv.Pltlston  *  B.CualOo.88  N.T.SB8;  Ctaft 
V.  MeOoBOOgtay,  1*  HL  SN;  VUrbank  v.Laary,«l 
7S 


wis.  687:  Central  Ohio  Salt  Go.  v.  Quthrie.  86  Ohio 
St.  006, 672.  Aod  see  CoUina  v.  Locke.  L.  B.  4  App. 
Oas.  674;  W.  XT.  Teieg.  Co.  v.  Chicago  *  P.  R.  Co.  88 
HI.  246;  Western  nnlOD  Teleg.  Co.  v.  Am.  UdIod 
Tteleff.  Co.  66  Oa.  100;  Witfglns  Ferry  Co.     Ohio  * 

H.B.Co.7Siu.aeoL 

Conspiracies  to  Injure  ti^de  were  Indictable  at 
common  law.  Bex  v.  Cope,  1  Strange,  144;  Uox  v. 
De  Berenger,  8  Maule  &  8. 08;  Bex  v.  Nonis,  S  Ld. 
Ken.  800;  Beg.  v.  Oumey,  11  Oox,  Cr.  Cas.  414;  Levi 
V.  Levi,  6  Car.  A  P.  2». 

Although  a  corporation  Is  not  dissolved  by  lo- 
Bolvency,  the  appointment  of  a  receiver  or  by  a 
lease  of  the  corporate  property  (People  v.  Northern 
R.  Co.  42  N.  T.  217;  Klncaid  Dwlnelle.  50  N.  7.  548; 
Com.  Central  Pac.  B.  Ca  S2  Pa.  GOO),  yet  wbea  It 
Is  coDBolidated  with  another  under  authority  of 
law,  or  when  under  such  authority  it  transfers  ita 
franchisee,  It  la  dissolved.  Bishop  v.  Bndnerd.  2S 
Conn.  88^  Shields  t.  Ohio, »  U.  &  St»  (24  L.  ed.  8G7); 
People  V.  North  Blver  &  &  Oo.  <N.  V.I  2  L.  a  A.  8& 

ContraeU  to  ettaU  a  titonopolv  or«  txHd. 

Contraote  to  obtain  a  monopoly  are  Innlld. 
Crawford  v.  Wlok,  IB  Ohio  Bt.  100;  Central  Ohio  Salt 
Co.  V.  Outhrie,  86  Ohio,  666,  Harsh  Buaaell,  08 
N.  T.  288;  Eelley  V.  Devlin,  66  How.  Pr.  Vtl;  Wood- 
ruff V.  Berry.  40  Atk.  881:  Hooker  v.  Tandeweter, 
4  Denlo,  8tf;  Stanton  v.  AUen,  0  Denio,  484:  Craft  t. 
HoConoughy,  TO  HI.  810;  Baymond  Leavltt,  41 
Am.  Bep.  170,  46  HIch.  44T.  As,  an  agreement  to  ab- 
sorb and  monopolize  the  transportatton  of  a  com- 
munity. Hooker  T.Taodewater,  4  Denlo,8tt:  Stan- 
tomv.AltenJt  Denlo,48i;  Hagulre  v.  Smock,  48  Ind.  L 

A  contract  which  eieetes  a  monopoly  is  In  vlol^ 
tlon  of  the  Constitution  which  declares  that  "Per- 
petultlea  and  moaopollee  arvoonlmry  to  the  genius 
of  a  free  government,  end  SbaU  never  be  allowed.'* 
Ifsuc3iJstbeeffeo»oftheo(atrMt.ltlf  forWddea 
by  the  Constitution,  and  no  lagUatlOD  can  glTS  va- 
lidity to  It  Brenham  r.  Brenham  Water  Co.  9t 
Tex.  081;  Norwich  Oas-Llght  Oo.  v.  Norwich  Ottr 
Oas  Oo.  SB  Oomu  19;  Chicago  Bumpff,  45  HL  90| 
H'fdhOD  T.  Tlioinie,  T  Paige  881;  Slaugbter-Ronw 

181  C.  & 


Digitized  by  Google 


1888L  Fowu 

that  he  would  oot  "manufacture,  sell,  or  cause 
to  be  BoJd.  ao^  of  said  mediclaes  witbia  the 
territory  hereiD  granted  to  the  Baid  Sanford 
and  Park,  or  ao;  medicioes  under  a  different 
name,  prepared  from  the  same  recipe  used  io 
preparing  said  balsam,  or  in  any  other  form 
purporting  to  be  an  improvement  on  the  said 
medicine,"  it  being  provided  "tbat  the  said 
Sanford  and  Park  shall  not  make  known  to 
any  person  the  ingredients  employed  or  man- 
ner of  preparing  said  medicines.''^  By  a  sim- 
ilar a^eeroent  Williams  sold  and  transferred 
to  Butts  the  recipe  and  the  sole  right  to  manu- 
fncture  and  sell  said  medicine  in  the  six  New 
England  States;  also  in  the  Statea  of  New 
York.  New  Jersey,  Delaware,  Maryland,  North 
and  South  Carohna,  District  of  Columbia,  and 
British  America,  and  certain  counties  in  the 
States  of  PcDDsylvaoia  and  Virginia,  for  four 
thousand  dollars,  and  eight  tliousaod  six  hun- 
dred and  sixty-one  dollars  for  medicine  con- 
iigned  to  him,  the  parties  coTenanting  aa  in  the 
agreement  with  Sanford  and  Park. 

The  contract  between  Butts  and  Fowie  was 
similar  in  terms,  the  money  consideration  be- 
ing twenty-nine  thousand  five  hundred  dollars, 
and  some  accounts,  a  stock  of  dni^s,  and  some 
apparatus  and  stereotype  plates  being  included 
Id  the  purchase. 

By  the  agreement  between  John  D.  Park  and 
Setb  A.  Fowle  and  Lucy  Aon  B.  Fowle,  Park, 
Id  consideration  of  $5,000,  sold,  assigned,  trans- 
feixed,  and  conveyed  to  said  Seth  A.  and  Lucy 


Cues.  B8  U.  S.  Itt  WaU.  UB  (21 41fD  Vive  Stock 
D.  ft  a  Aflso.  V.  Crewent Gttjr. L.8.L.*aH.Co.l 

Abb.(ir.8.)ae8. 

Ai  a  general  rule  no  agreement  vUl  be  sustained, 
tbe  effect  of  which  would  be  to  fasten  on  the  com- 
munit;  the  moDopolv  of  an  Important  staple  or  Id- 
dU9trr,  Blthough  It  has  been  held  In  Maseacbusetts 
that  an  agreement  oot  to  run  an  opposition  stage 
between  Boston  ft  Providence  was  valid,  on  the 
ground  tbat  the  act  complained  of  was  a  breach  of 
trust  (Pierce  v.  Fuller,  8  Mass.  2S8):  and  tbe  same 
reaaoD  may  be  applied  to  a  ruling  made  sbortlr 
afterwuds  sustaining  ao  agreement  not  to  oom- 
pete  for  seven  Tsati  la  the  northwest  trade.  Ffls^ 
Um  V.  Lrman,  •  Mass.  fltt 

A  imllroad  oorapaar  cannot  grant  to  a  telegraph 
company  the  exclusive'  right  to  establish  lines  of 
teleirnphle  communication  along  lla  right  of  way, 
socboontntcta  being  contrary  to  pubUo  poller.  ^■ 
V.  TeL  Co.  V.  Burlington  ft  S.  B.  Co.  11  fed.  1, 
8  McCrary,  UO,  2  Col.  Law,  307. 

The  restriction  will  not  be  extended  so  far  as  to 
cover  agreementaby  employers  to  Induoe  employes 
to  exclusively  In  a  parUoular  store.  Crawford 
T.  Wksk.  IS  Ohio  St.  IMX 

Tbe  Eogltob  cases  sustain  purchases  of  land  from 
beewaia  w)it  covenant  tbat  the  purohaser.  In  ease 
beopenapnUlo  bouse,  shall  buy  all  bis  beer  from 
tlie  vendor.  Cooper  v,  TwlbUI,  3  Ckmp.  288a;  Gala 
T.Beed.8But.80EOateT.  Tourie,  L.  B.  4  Ch.  App. 
0SB.««.  Bee  Schwalm  V.  Holmes.  U  Gal.  MB. 

A  covenant  by  an  author  to  write  exclusively  for 
a  particular  publisher  has  beeo  sustained.  Morris 
T.  Colman,  18  Tas^  481. 

But  to  validate  oovenanta  of  Uds  idass  tbe  oom- 
nodlly,  or  services  rendered,  should  beftUrly  up 
to  tbe  market  value.  Thornton  v.  Sherratt,  8 
Tiaot.619. 

A  contract  (orflie  onslnslve  right  to  tapvir  a 
esrtain  dlstrM  with  flour  prepared  nndsra  certain 
patent,  for  a  royalfer.  Is  not  Invalid.  Heokar  v. 
Vowler.  80  U.  8L  i  WalLUlO?  L.  ed.  mi 
»1  {I.  & 


▼.Pass.  8B-fl9 

Ann  S.  Fowle  all  bis  "  right,  title.  Interest 
and  claim  In  and  to  the  property  or  pro- 
prietary right  or  franchise  of  the  medicine  or 
medicinal  preparation  called  and  known  aa 
'Wistar's  Balsam  of  Wild  Cherry,'  for  and  so 
far  aa  regards  all  the  territo^  or  part  of  North 
America  lying  westerly  of  the  ridge  of  tbe 
Rocky  Mountains,  embracing  the  whole  of  the 
following  States  and  Territories  of  the  United 
States,  VIZ.:  the  States  of  California,  Oregon 
and  Nevada,  and  the  Territories  of  Washing- 
ton, Idaho,  Utah,  Arizona,  and  Alaska,  and  so 
much  and  such  parts  of  tbe  Territories  of  Mon- 
tana, Wyoming,  Colorado  and  New  Mexico 
aa  are  westerly  of  the  ridge  of  said  Bocky 
Mountains  meaning  and  intending  all  territory 
lying  westerly  of  said  Rocky  Mountains  (includ- 
ing tbe  westerly  slope  thereof)  and  between 
said  mountains  and  the  PaciQc  Ocean,  and 
also  all  my  right,  claim,  and  interest  in '  and 
to  tbe  good  will  of  the  business  of  making, 
putting  up  and  selling  said  Wistar's  Balsam 
of  Wild  Cherry  within  said  limits,  and  in 
and  to  the  trademarks,  so  far  as  used  within 
said  limits,  on  tbe  labete,  bottles,  wrappers,  or 
packages  containing  said  medicine,  or  other- 
wise used  in  carrying  on  said  business  within 
the  limits  or  territory  aforesaid;"  also  in  all  of 
BriUsh  Columbia  and  Mexico;  "intending 
hereby  to  transfer  and  relinquish  to  said  Fowles 
the  whole  market  for  the  said  medicine  of  all 
said  territory  westerly  of  the  Rocky  Mountains^ 
and  also  (so  far  aa  I  have  the  power  so  to  do). 


No  remedy  on  iU«oaI  eonlroct. 

Wbera  two  or  more  parties  have  united  In  a  trans- 
action to  detraud  another  or  others,  or  the  public, 
or  tbe  due  administration  of  luatioe,  or  where  It 
was  against  public  policy,  or  contrary  to  good  nuns 
ale,  no  one  of  them  can  maintain  a  salt  thereon 
against  any  other.  York  v.  Herritt,  77  N.  C.  218; 
Wright  V.  Blndakopf ,  48  Wis.  8U. 

A  court  of  equity  will  not  lend  Us  aid  to  requifc 
an  account  of  profits  and  a  division  thereof,  at- 
though  the  contract  baa  been  executed.  Ci-aft  v. 
HcGonougby,  79  111.  810. 

Yet  tbe  court  wUl  not  refuse  to  deal  with  tbat 
propo^,  on  the  gronud  that  11  waaaoquiied  under 
an  illegal  eontnot  T.  U.  Tel.  00.  t.  Burlington 
fta.B.Co.UFed.  Bep.1. 

Tbe  modem  doctrine  of  enjoining  contracts  be- 
cause they  tend  to  restraint  of  trade  la  restricted. 
BO  fares  corporation  are  ooiioemed,to  contnota 
which  under  the  olrcuniatanoea  tend  to  create  mo- 
nopolies; tbat  Is,  to  confer  special  or  exclusive 
privllegee  the  existence  of  which  would  be  contra- 
ry to  public  poUoy.  Leelle  v.  Lorillard,  1 L  B.  A 
408, 110  H.T.  519. 

An  agreemoit  to  fom  a  pool  for  the  purchase  of 
lard,  Invcdvlng  tying  up  and  wlttidrawal  from  tbe 
market  of  large  quantities,  Is  an  unlawful  oombU 
naOoa  wbicta  wwild  not  be  enforced  between  the 
parties.  Aniotv.PmBOnftB.OoalCo.«8N.T.Sfi8: 
KnOwUon  v.  Congress  ft  B.  Sprlnv  Co.  67  N.  T.  US; 
Bell  V.  Leggett,  7  N.  Y.  118;  Keene  v.  Kent,  4  N.  Y. 
SUte  Rep.  181. 

A  contract  between  attorneys  and  persons  en* 
gaged  In  tbe  illegal  sale  of  Uquora,  providing  tbat 
tbe  attorneys  shaH,  for  a  sum  stated,  defend  aB 
eases  taiougbt  against  such  persons  for  violation  of 
the  Kansas  Prohibitory  Liquor  Law  la  mvalid.  and 
the  attorneys  could  not  recover  upon  itforser^ 
vloes  actually  performed  tbssvunder.  Bowman  v. 
PhilUps,8L.aA.88L 

Bee  also  note  on  0Dii(nKt4K»ni(raMci^  lrad«,n 
U.a,.>SL.ed.8Uk 
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of  all  laid  BriUab  Columbia  and  Mexico,  so 
tbat  they  and  tbelr  legal  represeotativea  aud 
BS.si;^oa  may  bare  and  enjoy  the  sole  and  ex- 
elusive  right  of  selling  said  medicioes  within 
said  Hmits,  so  far  as  I  can  assure  such  right  to 
;  86j  them,  and  free  from  any  competition  or  inter- 
ference by  me  or  any  one  claimiog  under  me 
or  acting  bv  or  vith  my  authority,  permissiou, 
or  aid,  eitaer  directly  or  indirectly;"  and  he 
further  covenanted  that  he  "  will  cot,  and  my 
heirs,  executors,  administralors,  and  assigns 
shnll  nnt,  either  ivlthiD  said  territory  westerly 
of  Uie  ridpe  of  the  Rocky  Mountains,  or  with- 
in $iiid  British  Columbia  or  Mexico,  hereafter 
make,  put  up,  acsll,  or  offer  or  expose  for  sale, 
any  of  said  .Wistar's  Balsam  of  Wild  Chenr, 
or  any  other  medicine  whatever  bearing  the 
name  of  'Wild  Cherry,' in  whole  or  in  part, 
lor  the  snid  medicine  under  a  different  name 
prepared  substantially  from  the  same  recipe  or 
formula,  or  use  the  same  or  trademarks,  or  any 
of  them,  or  be  concerned,  directly  or  indirectlv, 
in  The  businessof  selling  or  in  promotiog  the  sale 
of  said  medicine  within  said  limits  in  competi- 
tion with  said  Fowles,  their  representatives  and 
assigns,  or  In  any  way  or  by  any  means  what- 
soever do  or  knowingly  aid  or  abet  any  other 
person  to  do  anything  to  prejudice  or  interfere 
with  the  business  of  wUlnfr  said  medidne  with- 
in the  limits  aforesaid  solely  by  said  Fowles, 
their  representatives  and  assigns;"  and  then 
follows  a  covenant  of'further  assurance. 

If  the  defendants  violated  the  provisions  of 
these  contracts  by  selling  this  article  within  the 
territory  which  it  was  covenanted  complainants 
should  occupy  exclusively,  or  by  selling  to 
others  for  sale  there,  or  by  promoting  such 
sales,  we  are  aware  of  do  reason  for  the  refusal 
of  relief  unless  it  may  be,  as  is  contended,  that 
the  contracts  were  not  enforceable  on  the 
ground  of  public  policy. 

We  have  not  iieeo  favored  with  any  opinion 
of  the  learned  Judge  who  decided  the  case  in 
the  circuit  court,  nor  with  any  brief  in  appel- 
lees' behalf;  and  while  we  mav  naturally  as- 
sume that  the  finding  vras  basea  upon  the  sup- 
posed want  of  proof  of  violation  of  the  con- 
tracts, or  their  supposed  invalidity,  or  both,  we 
are  left  to  conjecture  as  to  the  precise  views 
which  were  entertained. 

As  we  remarked  in  Gibbt  v.  OonMlidated  0<u 
Ctmpany,  180  tJ.  8.  409  [82:  91*^:  "The  do- 
drion  in  MiUihd  v.  BeyiMtdt,  1  P.  Wms.  181, 
Smith's  Leading  Cases.  Vol.  1,  Pt.  II,  506,  is 
the  foundation  of  the  rule  in  relation  to  the  in- 
[97]  validity  of  contracts  in  restraint  of -trade;  hut 
as  it  was  made  under  a  condition  of  things,  and 
a  state  of  society,  different  from  those  which 
now  prevail,  the  rule  laid  down  Is  not  regarded 
as  infiexible,  and  has  been  considerably  modi- 
fied. Public  welfsre  is  first  considered,  and  if 
it  be  not  involved,  and  the  restraint  upon  one 
part^r  is  Dot  greater  than  protection  to  the  other 
requires,  the  contract  may  be  sustained.  The 
question  is  whether,  under  the  particular  cir- 
cumstances of  the  case,  and  the  nature  of  the 
particular  contract  involved  in  It,  the  contract 
is,  or  is  not,  unreasonable.  Bouriiton  v.  Rati- 
tUltm.  L.  R  14  Ob.  Div.  861;  LeaOir  Cloth 
Co.  V.  Lortont,  L.  R.  9  Eq.  849;  Oregon  SUam 
Navigation  Co.  v.  Wxntor,  87  U.  a  80  Wall. 
04,  88  [22:  815,  818j." 

RelaUng  as  these  contracti  did  to  a  ccnn- 
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pound  Involving  a  secret  in  Its  preparation; 
based  as  thoy  were  upon  a  valuable  considera- 
tion, and  limited  as  to  the  space  within  which, 
though  unlimited  as  to  the  time  for  which,  the 
restraint  was  to  operate,  we  are  unable  to  per- 
ceive how  they  could  be  regarded  as  so  tiorea- 
sonabls  as  to  justify  the  court  in  declining  to 
enforce  them. 

The  vendors  were  entitled  to  sell  to  the  best 
advantage,  and  in  so  doing  to  exercise  the  right 
to  preclude  themselves  from  entering  into  com- 
petition with  those  who  purchased,  and  to  pre- 
vent competition  between  purchasers,  and  the 
purchasers  were  entitled  to  such  protection  as 
was  reasonably  necessaiy  for  their  benefit. 
Williams  had  and  transferred  property  in  the 
secret  process  of  manufacturing  the  article  he 
had  discovered,  and  he  and  his  grantees  could 
claim  relief  an  against  breaches  of  trust  In  re- 
spect to  it  The  policy  of  the  law  is  to  encour- 
age useful  discoveries  oy  securing  their  fruits 
to  those  who  make  them.  If  the  public  found 
the  balsam  efficacious,  they  were  interested  in 
not  being  deprived  of  its  use,  but  by  whom  it 
was  sold  was  unimportant. 

The  decree  below  was  probably  not  rendered, 
and  cannot  be  sustained,  upon  the  theorv  that 
these  contracts  were  in  themselves  invalla. 

It  remains  to  be  considered  whether  there 
is  evidence  tendins  to  show  that  the  defendaata 
sold  the  balsam  within  the  Drohibited  territoiy, 
or  to  those  by  whom  to  their  knowledge  it  waa 
to  be  there  sold,  or  in  any  way  promoted  such 
sale.  We  are  of  opinion  that  the  record  dis- 
closes violations  of  the  contracts  in  these  par- 
ticulars, and  that  the  cause  should  have  gone  to 
a  master  to  state  an  account.  One  of  uie  de> 
fendaots  was  called  by  complainants  as  a  wit- 
ness, and  though  apparently  an  unwilling  one^ 
he  admits  four  shipments  of  balsam  to  Atlanta, 
Oa.,  in  1879,  1880  1888,  and  1884;  a  shipment, 
in  1879,  to  New  York;  a  shipmeot,  in  April, 
1880.  to  Philadelphia;  and  identifies  an  entrr 
on  defendants'  sales  book  of  a  shipment  to  Cot' 
fin,  ReddingtoD  St  Ca,  San  Francisco,  Cal.,  in 
1878,  cbai^  to  Smith  &  Co.,  of  Davton, 
Ohio;  although  (Georgia,  New  York,  Phila- 
delphia, and  California  were  all  within  com- 
plainants' territory.  Evidence  was  also  ad- 
duced of  shipments  by  defendants  to  Henry, 
Curran  &  Co.,  at  New  York,  in  1874, 1876. 
and  1876,  not  for  sale  in  defendants'  tenltoiy, 
bnt  for  the  general  purposes  of  the  eastern 
trade,  and  sold  within  the  territory  embraced 
in  the  original  transfer  to  Butts,  and  of  sales 
directly  by  Park  &  Sons  to  Crittenden,  and 
McKesson  &  Bobbins,  of  New  York,  in  1878, 
1880,  1881,  and  1882.  Coffin,  of  Coffin,  Red- 
dington  &,  Co.,  of  New  York  and  San  Francis- 
CO,  testifies  that  for  seven  years  be  bad  pur- 
chased Park's  Wistar's  Balsam  from  S.  N. 
Smith  &  Co.,  Dajrton.  Ohio,  commencing  in 
1877,  and  the  last  purchase  being  in  1883,  and 
that  purchases  were  made  under  orders  to  ship 
direct  to  California,  and  that  Smith  &  Co. 
furnished  it  for  seven  dollars  a  dozen,  less 
freight.  Smith  testifies  to  the  shipmentof  nine 
8T088  of  this  balsam  to  California  to  the  San 
Francisco  branch  of  Coffin,  Reddingttm  A  Co., 
during  the  years  1879,  to  1888,  inclusive,  ana 
one  gross  to  John  Helm  &  Co.,  of  California; 
that  he  did  not  usually  keep  the  article  in 
stock,  bnt  ordered  It  from  nrk  ft  Sons,  and 
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lometimee  bad  the  goods  shipped  directly  by 
then;  that  vhfle  they  rendered  bUlt  charging 
$84  and  id?  per  gross  io  some  iostaoccs,  or 
seveo  dollars  or  more  per  dozeo,  be,  io  fact, 
paid  tbem  only  what  he  received,  sevea  dollsrs 
per  dozen  less  the  freight,  which  of  course,  in- 
dicates that  defendants  knew  where  the  bal- 
sam was  gt^ng,  since  they  not  ont^  shipped 
some  direct,  but  were  paid  by  Smith  on  the 
baris  of  deducting  freight  equivalent  to  the 
charges  to  California,  and,  as  well  put  by  ap- 
pellaots'  counsel,  "  if  the  sales  were  to  Smith 
&  Co.  in  fact,  then  they  were  for  much  less 
thui  seven  dollars  a  dozen,  and  in  violation  of 
contract'"  Smith  also  testifies  to  two  instances 
—one  in  1877  and  one  in  1878— of  the  shipment 
of  ten  gross  and  five  gross  to  Coffin,  Reading- 
ton  &  Co..  California,  for  so  much  less  than 
seven  dollars  per  dozen  as  the  amount  of  the 
freight  to  California,  which  balsam  Smith  & 
Co.  procured  from  the  defendants,  paying  tbem 
the  net  sum  received.  The  witness  Park  did 
not  deny  that  halsam  bad  been  shipped  directly 
to  California,  nnon  Oie  order  of  Smith  &  Co.; 
be  testified  that  thev  kept  the  balsam  In  stock 
at  one  time  with  Smith  &  Co.,  lo  be  sold  on 
their  account;  be  would  not  say  that  the  en- 
tries on  the  sales  books  in  the  name  of  Smith 
A  Co.  necessarily  showed  to  whom  the  article 
was  shipped,  and  s^d  that  he  did  not  know 
whether,  when  charged  to  Smith  &  Co.,  the 
article  was  shipped  to  them  or  to  other  parties; 
be  identified  the  entry  of  one  shipment  to  Cof- 
fln,  Reddinj^n  &  Co. ;  he  knew  the  average 
amount  of  freight  per  gross  cm  baUam  shipped 
to  California,  whicn,  deducted  from  |84,  tbe 
contract  sales  price  per  gross,  left  substantiallv 
the  amount  In  all  casea  received  by  Smith  & 
Co.  on  the  California  shipments,  and  by  them 
paid  to  Park  &  Sons;  ana  he  admitted  several 
«harges  on  Park  &  Sons'  books  against  Smith 
A  Co.,  for  merchandise,  corresponding  in  dates 
and  amounts  with  shipments  to  California. 
The  inference  is  a  reasonable  one,  that  the  de- 
fendants knew  that  the  balsam  claimed  to  have 
been  sold  to  Smith  &  Co.,  and  which  was 
shipped  to  Oalllomia,  was  going  there,  and  io 
addition,  they  had  been  informed  in  1678,  by 
the  complainants,  of  the  report  that  Wistar^ 
Balsam  of  defendants'  make  had  made  its  ap- 
pearance in  the  San  Francisco  market,  and 
complainants  bad  subsequently  oblected  tosalea 
within  their  territory,  to  which  defendants  paid 
no  attention.  We  ao  not  think  the  latter  are 
In  any  position  to  say  that  they  did  not  know 
what  was  going  on.  Neither  of  them  whs 
called  for  the  defense  nor  any  testimony  taken 
on  their  behalf.  We  are  satisfied  that  com- 
plainants auffidenily  made  out  tbeir  case  to 
jiuUfy  according  to  them  the  rdief  prayed. 

77u  decree  it  reverted  and  the  cause  remanded, 
far  further  proetedinga  in  cv^ormit^  vftA  thi* 
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1.  On  certlfleate  of  dlvMon  In  opliilon,  the  whole 
caw  cannot  IM  split  Into  numerous  points,  lo  or- 
der to  ^et  this  oourC  to  tedde  the  whole  matter  In 

dlqftute. 

2.  A  OommlBHtoner  of  tiie  United  States  Oroult 
Oouit  lias  no  autfaorttr  to  administer  an  oath  to  a 
Deputy  ITalted  States  Surveror,  as  to  his  services, 
and  make  a  certlfleate  for  the  purpose  for  which 
the  certificate  set  out  In  the  indioCment  in  this 
case  IsaUeged  to  have  been  made  and  used. 

[No.  1086.] 

Argued  April  8, 9, 1889.  JkeidedMay  1S.1889. 

ON  a  certificate  of  division  In  opinion  be- 
tween the  Judges  of  the  Circuit  Court  of 
tbe  United  States  for  the  District  of  California, 
on  demurrer  to  an  indictment  against  defend- 
ant for  falselv  certifying,  as  a  Comminioner  of 
the  Circuit  Court  of  the  United  Statn,  to  an 
oath  or  affidavit  taken  before  him.  QimsMpii 
awnoered  in  the  n^ttve. 
The  facte  are  stated  In  the  opinloit 

Mr.  O.  A.  Jenke,  8otieitar-6en.,  for  the 
plaintiff. 

MeuTB.  Frank  H.  Surd,  Walter  H,  Smith 
and  WiUiam  M,  Stewart  for  defendant 

(The  court  dceUned  to  hear  argument 

counsel.) 

Mr.  J'lwtfr.  Miller  delivered  the  opinion  of  (SO] 
the  court: 

This  case  comes  before  us  from  the  Circuit 
Court  of  the  United  States  for  tbe  District  of 
California,  upon  a  certificate  of  division  in 
opinion  between  the  Judges  holding  that  coun. 
It  arises  out  of  an  indictment  against  the  de> 
fendant,  M.  F.  Reilly,  in*  which  be  is  charged 
with  falsely  cerUfying,  as  a  Commissioner  of 
tbe  Circuit  Court  of  the  United  Sutes  for  that 
circuit,  to  ao  oatfa  or  affidavit  taken  before 
him  by  one  Charles  Holcomb. 

The  indictmeot  sets  out  that  Holcomb,  as  a 
Deputy  United  States  Surveyor,  had  a  contract 
similar  to  that  recited  In  tbe  previous  case  of 
Cnited  States  v.  Hall  [pott.  971,  by  which  con- 
tract it  was  necessary  tnat  he  should  make  affi- 
davit that  he  had  personally  rendered  the  service 
required  by  it  before  he  could  obtain  the  cer- 
tificate of  the  Surveyor  General,  William  H. 
Brown,  or  his  successor  in  office,  upon  which 
he  could  draw  compensation  for  that  service. 
The  indictment  alleges  that,  instead  of  making 
such  affidavit,  he,  or  some  one  for  him,  pro- 
cured tbe  defendant,  Reilly,  who  was  a  com- 
misslooer  appointed  by  tbe  Circuit  Court  of  the 
United  States  under  tbe  Act  of  Congress  on 
that  subject,  to  make  out  the  form  of  an  affi- 
davit, and  certify  to  it  under  his  seal  as  such 
commissioner:  when  in  fact  no  such  oath  waa 
takeD  Holcomb,  noraayauch  affidavit  made 
by  him.   For  this  offense  Reilly  Is  ludlcted. 

A.  demurrer  to  this  indictment  waa  filed, 
alleging  ^^t  different  objections  to  it.  «nd  on 
the  argument  of  that  demurrer  tbe  Judges  hold- 
ing the  Circuit  Court  certified  to  us  ten  differ-  [60] 
eot  questions  on  which  they  were  divided  In 
iqtinion  on  that  hearing. 

The  remarks  already  made  In  the  prevloui 
case  in  regard  to  splittmg  up  the  case  into  nu- 
merous points  io  order  tn  eet  this  court  to  de- 
cide tbe  whole  matter  In  dispute  In  advance, 
apply  with  increased  force  to  this  case.  With- 
out further  comment  on  thla.  It  !■  sufficient  to 


Digitized  by 


Google 


ISB-Ul  BupBsu  CoQBT  or 

My  tbat.  In  the  present  case,  as  ta  that,  one  of 
the  queatloDi,  relatiog  to  the  power  of  Uie  com- 
mlsnoner  to  administer  the  o*th  in  this  case,  if 
be  bad  attempted  to  do  it.  Is  we  tbink  pertinent 
and  should  be  answered.  Tbat  question,  the 
fifth  one  of  the  series  certified  to  us,  Is  as  fol- 
lows: "Has  a  CommlssioQer  of  the  United 
States  Circuit  Court  authority  to  administer 
oaths  and  make  (Xrtificates  for  tbe  purposes  for 
which  tbe  certificate  set  out  In  tbe  indictment 
ts  alleged  to  have  been  made  «id  used?" 

Of  course  if  be  bad  no  authority  to  administer 
tbe  ontb,  it  was  a  wholly  useless  paper  in  which 
be  made  tbe  certificate  tbat  ^e  oath  had  been 
taken;  and  whether  there  is  any  law  punishing 
him  for  that  offense  we  are  not  informed,  nor 
STB  we  required  by  any  of  these  certificate!  of 
division  tn  opinion  to  Inquire. 

With  regard  to  the  question  here  asked  us, 
H  is  suffldent  to  say  tbat,  as  in  regard  to  the 
power  of  notaries  public  to  administer  oaths, 

E resented  by  the  preceding  case  referred  to,  we 
are  beenunabletofindanyauthority  foracir- 
cult  court  commissioDcr  to  take  such  affidavits 
or  to  administer  auch  oaths. 


NATHAN  D.  THOMPSON,  Appt. 
«. 

ALFRED  H.  HUBBARD. 


ALFRED  H.  HUBBARD,  Appt., 

t. 

NATHAN  D.  THOMPSON. 
<8e»  B.  a  Beporler^  edJO-Ut.) 

Sale  qf  copyright  of  book—Hatutory  ncHce— 
loAen  fuccMaTy— wndfT  and  vend»— right 
action, 

L  Upon  tbofhets  In  this  ease,  Aeld,  flat  tiie  trans- 
acticn  between  tbe  parties  in  regard  to  tbe  sal*  of 
the  copyrlKbtof  the  Hannfnff  book  and  theplatee 
therefor  was  a  completed  transaction,  tndepoad- 
entlr  of  all  contracts  or  agreements  in  r^nrd  to 
other  mattera,  tbat  the  oonsUeration  therefor  was 
paid,  and  tbat  tbat  oontract  was  never  resolnded. 

t.  Under  section  MS  of  tbe  Rerlsed  Statutes,  a  per- 
son cannot  malntalojm  action  at  law  or  In  equity, 
for  tbe  infringement  of  bis  copjrright,  unices  he 
■ball  have  given  the  statutory  notice  In  tbe  sev- 
eral copies  of  every  edition  published  byfalm. 

B,  Tbe  purchaser  of  a  copyright  must  oomply  with 
the  statute  tn  tbe  copies  of  every  edition  pub- 
Uabed  by  him,  in  order  to  "«nt"te'T'  an  action 
against  Us  vendor  tor  an  Infirlngement  of  the 
oopyilght.  It  is  not  enough  that  the  vendor  tias 
given  such  notice.  In  the  edltltm  be  published, 
while  It  was  his  copyright. 

4.  This  right  (rfaotton,aa  well  as  tbe  oopytight  it- 
self ,  are  wholly  atatutoiTt  and  tbe  means  of  secur- 
ing such  right  of  action  are  only  those  prescribed 
by  CongreoB. 

[Nos.  265,  871.1 
Bubmittoi  April  17. 1889.  Decided  May  IS, 1389. 

(1R0S3  appeals  from  a  decree  of  tbe  Circuit 
/  Court  the  United  SUtes  for  the  Eastern 
District  of  Missouri,  adjudging  tbat  do  aesign- 
nient  or  sale  of  the  copyright  of  Uie  Manning 
book  was  ever  madehyThompson  to  Bubbaro; 
?6 
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tbat  Hubbard  bad  no  ownership  in  the  copy- 
right of  said  book,  and  diamissing  the  original 
bill,  and  decreeing  under  the  cross  Ull  that 
Thompson  always  iiad  been  the  owner  of  th« 
copyright,  and  that  Hubbard  deliver  back  to 
bim  the  electrotype  plates,  illustrations,  and 
stamps  pertaining  to  said  book  on  the  lender  to 
him  of  14,000  with  interest.  From  th^  decree 
each  party  appealed.  Bevened. 

See  S.  0.  below.  86  Fed.  R^  188. 

The  facts  are  stated  In  tbe  0[Hnlon. 

Mr.  J.  B.  Henderson,  for  Tliompson 

The  assent  of  both  the  parties  is  necessaiy  to 
constitute  an  agreement. 

Bruce  v.  P^raon,  8  Johns.  584;  Innte  v. 
JioflM  4  Call  (Va.)  879;  Uaxardy.  Seva  Eng. 
Mar.  in».  Go.  1  Sumn.  818;  Dodge  t.  Hopkina, 
14  Wis.  680. 

A  parol  agreement  to  rescind  a  contract  under 
seal  may  be  presumed  from  the  acts  of  the 
parlies. 

Green  v.  WelU,  3  CaL  584;  Babeoek  T.  Bunt- 
ington.  9  Ala.  869. 

A  party  must  rescind  the  contract  in  toto,  or 
not  at  all. 

Jenning$  v.  Qage,  13  HI.  610;  Titdate  T. 
Buekmore,  38  Maine.  461;  Cocker.  Rucks,  84 
Miss.  105;  Evane  v.  Oak,  17  N.  H.  573;  Utter 
V.  Stuart,  30  Barb.  20;  De  Peyiter  v.  Pulter,  8 
Barb.  284;  Smethurit  v.  WoolaUm.  5  WatU  &  3. 
106;  Harrie  v.  Bradley,  9  Ind.  1««;  Luei/  v. 
Bundy,  9  N.  H.  298;  Atlen  v.  Webb,  24  K.  H. 
278;  Webb  v.  Stone.  24  N.  H.  883;  PrtbU  v.  Bot- 
tom. 27  Vt.  249;  OromweUy.  Witkinton.  18  Ind. 
865;  Pratt  v.  PhitbnOe,  41  Blaine,  183;  Wright 
V.  Baakell,  4S  Maine,  489;  Fbri  v.  Smith,  35 
Oa.  675. 

Tbe  plaintiff  can  have  no  copyright  Ull  he 
has  peiformed  tbe  prMcribed  conditions. 

Boueieault  v.  Sort,  19  Blatcfaf.  47;  Cavato  t. 
Shook,  33  Int.  Rev.  Rec.  152;  Bwer  v.  Ooxe,  4 
Wash.  C.  C.  487. 

Unless  tbe  conditions  Imposed  by  statute  are 
complied  with,  there  can  be  no  copyright. 
Those  conditions  are  essential  to  any  right  of 
action  for  infringement. 

Cal^han  T.  Myer$,  138  V.  S.  1617  (88: 
547);  WheaUm  T.  JVfen,  88  U.  8.  8  Pet.  591 
(6:1055);  MerreUr.  Tice,  104  U.  8.  557(26:854); 
JoUie  V.  Jaqwe.  1  Blatchf.  618;  Baker  v.  Tay- 
lor,  8  Blatchf.  82;  Sruve  v.  Sehwedter,  4 
Blatchf.  3S;  Parkineon  v.  LatelU.  8  Sawy.  830. 

Meaert.  J.  R.  Srpher,  S.  H.  Breekin- 
.ridffe  and  John  O.  Johnson,  for  Hubbard: 

Tbe  sale  and  delivery  of  the  stereotype  plates 
of  the  book,  when  made  for  tbe  express  pui^ 
pose  of  enabling  the  purchaser  to  print,  pub- 
usb,  and  sell  such  book,  carries  with  It  the 
right  to  do  so. 

Steeene  v.  Oladding,  68  U.  S.  17  How.  447 
(15:155). 

A  partial  failure  of  consideration  would  not 
work  a  defeat  of  plaintiff's  dtle  to  the  copy- 
right or  result  in  a  reversion  of  that  title  to  de- 
fendant 

Bartihom  v.  Day,  60  U.  8.  19  How.  311 
(15:606);  JfacA:ay«v.  MaOory,  12  Fed.  Rep.  828; 
1  Story,  CoDt.  g  774. 

Whenever  the  intent  can  be  distinctly  ascer^ 
taioed  from  the  language  of  the  contract  It 
will  prev^. 

Nath  ▼.  Tbwne,  73  U.  8.  5  Wall.  880  (18; 
537);  Stater  v.  Emeraon,  00  U.  B.  19  How.  834 
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(15.-62C):  1  Storr.  Cont.  783;  Tieman  v.  Jack- 
•cm.  80  tJ.  8.  6  Pet.  580  (8:234);  Cianriekard  v. 
Bidney.  Hobart.  277;  Merriam  v.  U.  8, 107  U. 
8.  487  (27:331);  Brawl^  y.  U.  S.  168 

(34:628). 

The  practical  ioteriHCtatloD,  which  the  par- 
ties themselves  have  put  upon  tbe  cootract,  is 
entitled  to  great  if  DotcontrolUne  influence. 

Chicago  t.  ahOtUm.  76  U.  8.  9'WaIl.  50  (19: 
694);  NiOunon  t.  AkJtison.  T.  A  S.  F.  E.  Co. 
17  Fed.  Rep.  408;  Cramp  <£  Bonit  Ship  A  En- 
gine Building  Co.  v.  21  Fed.  Rep.  561; 
GiU  Mfg.  Co.  v.  Burd,  18  Fed.  Rep.  878. 

Wbere  tbe  acts  stipulated  to  be  done  are  to 
be  done  at  different  times,  tbe  stipulatlona  are 
to  be  construed  as  Independent. 

S'ater  t.  Emenon,  W  U.  S.  19  Hon.  224  (15: 
026);  B.  Co.  T.  Bowird,  64  U.  S.  18  Hon.  807 
(14:157):  IforHngUm  v.  WHght,  6  Fed.  Rep. 
768;  U  Rep.  887;  Ben].  Bales,  %  426.  p.  881. 

Contract  cannot  be  rescinded  by  one  party 
without  a  tenderof  nhat  he  receWed. 

Farmer^  Bank  v.  Qrova,  U.  S.  12  Hon. 
67  {13:889). 

It  nill  be  Interpreted  by  the  conduct  of  tbe 
parties  and  by  what  the  parties  did  under  it 

Nidcermm  t.  Aiehiion.  T.Aa.F,R.Oo.  17 
Fed.  Bep.  409. 

A  complete  title  to  the  copyright  passed 
when  plates  were  delivered  and  notes  wen  ac- 
cepted. 

Wamn  f.  LttttTid,  3  Barb.  618. 

That  plaintiff  failed  In  the  payment  of  part 
of  tbe  consideration  would  not  Justify  a  rescis- 
sion of  the  sale  of  the  copyright. 

BenJ.  Sales,  g  764;  Mackaye  t.  MaUory,  12 
Fed.  Rep.  328;  ffarUAom  t.  Day,  60  U.  S.  19 
Bow.  211  (15:605). 

Acts  and  declarations  amount  to  a  practical 
Affirmance  of  the  contract 

Barton  v.  Prang.  2  Pat.  Off.  Gaz.  619;  8  Cliff. 
687;  Pulte  T.  JM-bg,  6  McLean.  828:  Drone, 
Copyright.  860:  Copinger,  Copyrfght,  880; 
LitOe  V.  Oouid,  8  Blatcbf.  166. 

Rescission  not  established. 

Benj.  Sales,  g  668;  D.  3.  t.  Smoot.  82  U.  8. 
15  Wall.  86  (81:107);  Stoddart  r.  Warrm,  11 
Chic.  Law  Jour.  167;  Outter-v.  BnfiOl,  6  T.  R 
820,  8  Smttb,  Lead.  Gas.  7th  Am.  ed.  note  67; 
Warrtn  t.  Stoddart.  105  U.  8.  224  (26:1117). 

The  object  of  the  statute  is  to  give  notice  of 
tbe  copyn^t  to  the  public. 

Burrow^ iUm Lithograpiiie  Co,  t.  Sarong,  111 
U.S.  58(28:849);£aikerT.  T^ftM-, 2 Blatcbf. 82; 
Mmra  v.  OaUaghan,  6  Fed.  Rep.  726. 

To  cfltabliah  plfSL  /  of  a  cranpHation,  it  is  oeo- 
«naiy  to  abow  Identltr  of  mater^. 

Drone.  429-8-4-6;  Storg  t.  Soteonbe,  4  Mc- 
Lean, 816. 

Tbe  close  resemblance  between  two  books, 
Iwth  as  to  their  external  appearance  and  the 
ffeneral  arrangement  of  matter  ttirougbout  tbe 
Books,  are  drcumstances  which  tend  to  support 
a  charge  of  piraciy. 

Copinger,  ii46;  Chappelt  Davidton,  3  Kay 
A  J.  128;  Animttt  Furandi,  Drone,  402,  400, 
480;  Latorenc*  t.  Dana,  4  Cliff.  1 ,  7  Pat.  Off. 
Oaz.  90;  Jarrotd  v.  Boultton,  8  Kay.  &  J.  708. 

Tbe  unauthorized  taking  of  illustrations 
from  a  copyrighted  book  is  piracy. 

Bogut  T.  BouUton,  5  De  O.  &  Sm.  875. 

C(^^rrigbt  protects  the  whole  ood  all  the 
parts  andoontents  of  a  book;  not  only  tbe  text. 

tn  V,  s. 
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but  also  any  engravings,  Ulustratloiu,  Ognxes, 
maps,  etc.,  contained  in  the  book. 

Drone,  144.178;  Sbortt,  Law  of ,  Literature 
85;  Copinger.  999. 

Substantial  Identity  of  matter  is  not.  If  ex- 
plained, sufficient  to  establish  piracy. 

Alexand^  v.  Afaekentie,  9  Scotch  Sess.  Cas. 
(2d  Series)  748;  Jarroid  y.  BoutiUm,  8  Kay  ft 
J.  716;  Bm&rmmr.  Daeia,  8  Story.  798. 

Tbe  dmilari^  In  the  combination  and  ai^ 
raogement  Is  Intentional. 

Shortt,  Law  of  Literature  188. 

The  intention  to  pirate  need  not  ba  shown  to 
make  out  a  case  of  piiat^. 

Drone,  402;  Latorenee  r.  Dana,  4  Ollfl.  1,  7 
Pat.  Off.  Gaz.  90. 

Diefendant'soompileTs  and  editors  used  plaint 
UTs  hook  as  a  common  source  from  which  ma- 
terials could  be  taken. 

Keily  v.  Morria,  L.  R.  1  Eg.  697;  Longman 
V.  WinehMter,  16  Ves.  Jr.  269;  Levis  v.  Ful- 
larton,  2  BeaT.  6;  SeoU  t.  Stanford,  L.  B.  8 
£q.  718;  Jforn^  v.  AMm,  19  L.  T.  N.  a  651; 
Banki  t.  McDivitt,  18  Blatcbf.  168. 

Jfr. /utttoBUtehlbrddeUveredtheopin- 

ion  of  the  court: 

These  are  cross  appeals  from  a  decree  of  the 
Circuit  Court  of  the  United  States  for  the  East- 
em  District  of  Missouri.  On  the  28th  of  No- 
vember, 1883,  Alfred  H.  Hubbard,  a  citizen  of 
Pennsylvania,  carrying  on  business  at  Phila- 
delphia under  the  nameof  Bubbard  Bros.,  filed 
bis  bill  of  complaint  in  that  court,  against 
Katban  D.  Thompson,  a  citizen  of  Ml^uri, 
carrying  on  business  at  St.  Louis  under  tbe 
name  of  N.  D.  Thompson  A  Co.  This  bill  al- 
leges that  in  1880  Thompson  was  the  proprietor 
of  a  certain  book  entitled  "Uluatrated  Stock 
Doctor  and  Live  Stock  EDcyclopedia,  including 
Horses,  Cattle,  Swine  and  Poultry,  with  all  the 
facts  concerning  tlie  various  breeds  and  their 
characteristics.  Breaking,  Training.  Sheltering, 
Buying,  Selling,  profitable  use  and  general 
care;  embracing  all  tbe  diseases  to  wbidi  they 
are  subject — the  causes,  how  to  know,  and 
what  to  do;  given  In  plain,  simple  language, 
free  from  technicalities,  but  scientifically  cor- 
rect, and  with  directions  that  are  easily  under^ 
stood,  easily  applied  and  remedies  that  are 
within  the  reach  of  tbe  people;  giving  the  most 
recent,  approved,  and  humane  methods  for  tbe 
preservation  and  care  of  stock,  the  prevention 
of  disease  and  restoration  of  hMltb.  Designed 
for  tbe  farmer  and  stock-owner  by  J.  Russell 
Manning,  H.  D..  V.  8..  with  400  fllustrationa. 
Saint  Louis.  Ma.  N.  D.  Tbompson  &  Qo., 
Publishers,  520. 538,  and  524  Pine  Street,  1880;' 
that  the  book  nasacompilation,  tbemanuscript  [1S5] 
of  which  was  owned  by  Thompson;  that 
Thompson  entered  it  for  copyright,  in  accord- 
ance with  the  providons  of  the  statute;  that  he 
deposited  a  title  page  of  it  in  tiie  <Aoa  of  the 
Librarian  of  O^ngress,  on  the  S7th  of  March. 
1880,  and  before  its  publication;  that  tbereaf  tw, 
having  published  the  book,  he,  on  the  7th  of 
June,  1880,  deposited  two  copies  of  U  in  the  of- 
ficeof  the  Librarian  of  Congress,  and  printed  in 
every  copy  of  it,  on  the  page  next  after  the  title 
page,  a  notice  of  copvngbt,  as  prescribed  by 
statute,  and  thereby  beoune  the  owner  of  mb 
copyright;  that,  on  the  80th  of  March.  1880, 
Tbompson  entered  into  an  agreement  in  writing 
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with  Hubbtrd  Bros.,  a  firm  composed  of  Hub- 
bard and  one  Ayer,  carrying  on  business  in  Phll- 
adelpbia,  a  copy  of  wbicb  inBtrument,  marked 
Exbibit  A,  was  annexed  to  tbe  bill  and  Is  set 
r  126]  fortb  in  the  marmn, '  and  which  wasduly  record- 
ed in  the  ofBce  of  the  Librarian  of  Congreaa;  that 
thereafter,  and  on  May  28, 1880,  Thompson  ren- 
dered to  Hubbard  Bros,  a  furiher  instTument 
in  writinfT,  in  the  form  of  a  bill  of  sale  for  tbe 
book,  a  copy  of  which  was  annexed  to  tbe  bill 
and  marked  B,  and  was  duly  recorded  in  the 
ofBce  of  tbe  Librarian  of  Congress,  and  was  as 

follows:   

"St.  Loun,  Xau  8d,  1880.  , 
"Measra.  Hubbard  Bros,  Pblladelphia.  Pa,,  bousnt 

of  N.  D.  Tbompsoa  &  Co. 
"To  cumplete  set  electrot.  plates,  stock 
"  Qriirlnals  of  llluBtra- 
i.forbi.ndiDKsame...  94,000  00 

BOO  00 


book,  copyrigbt,  oritrlnals  of  lilustni- 
tlons.  anu  Btanips  forbindiDKsame... 
"Credit  bramountdeducted  from  bills  In 


"fa,S0O0O" 

that  Hubbard  Bros,  paid  Thompson  In  full  for 

eaid  book,  plates,  copyright,  illustrations,  and 
stamps,  tbe  consideration  mentioned  in  said  bill 
of  sale,  and  thereby  became  the  sole  owners  of 
said  book  and  of  tbe  copyright  ibereio,  and 
thereupon  employed  many  persons  in  the 
United  Slates  and  Canada  to  sell  Uie  hook  by 
sul»cription,  giving  to  them  tbe  exclusive  right 
to  sell  the  book  within  tiie  geographical  limits 
assigned  to  them  respectively,  and  employed 
Thompson,  among  others,  as  one  of  their  agents 
to  sell  the  book  in  a  targe  and  valuable  terri- 
tory, witliin  which  he  had  tbe  exclusife  privi- 


lege of  selling  tbe  hook  by  subscription,  and 
for  that  purpose  of  employing  others  to  assist 
him;  that  Hubbard  Bros,  added  to  the  book, 
and  enlan:ed  and  improved  it,  and  caused  to 
be  printed  and  bound  a  large  number  of  copies, 
each  copy  baring  printed  therein  a  notice  of 
copyright,  and  expended  luge  sums  of  money 
in  doing  so  and  in  adverti^ng  tbe  book  in 
newspapers  and  by  means  of  circulars  and 
prospectuses;  that,  in  June,  1881,  Hubbard  be- 
came, by  purchase  from  Ayer,  the  sole  propri- 
etor of  the  book  and  the  copyright  of  It;  that 
Thompson,  in  1881  and  1883;  with  full  knowl- 
edge of  the  premises,  compiled,  printed,  pub- 
lished, and  sold,  and  was  continuing  to  sell  and 
offer  for  Bflle,  a  book  entitled  "The  Americaa 
Farmers'  Pictorial  Cyclopedia  of  Live  Stock, 
Eml)raciDg  Hurses,  Cattle,  Swine.  Sheep  and 
Poultry,  including  departments  on  Do^  and 
Bees:  being  also  a  complete  Stock  Doctor; 
combining  tbe  effective  metiiod  of  object- 
teaching  with  written  instruction.  Giving  all 
the  facta  concerning  the  various  breeds;  char* 
acteristics  and  excellencies  of  each;  best  meth- 
ods of  breeding,  training,  sheltering,  stable 
management  and  geoerar  care;  with  specific 
directions  how  to  buy  and  how  to  sell,  includ- 
ing careful  and  lUusUated  analysis  of  tbe  points 
of  domestic  animals,  with  all  the  diseases  to  Ll*B] 
which  they  arc  subject,  how  to  know  them,  the 
causes,  prevention  and  cure,  given  in  plain, 
simple  language,  free  from  technicalities,  but 
scieDtiflcaliy  correct,  and  prescribing  remedies 
readily  obtained  and  easily  applied.  Designed 
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N.  D.  ThompsoD  acreee  to  sell  and  does  herel); 
sell,  to  H.  Bros,  the  entire  plates  mot  leas  than  one 
thoiisiiDd  patres)  of  a  oev  l)ook  entitled  Mannlnff's 
Illustrated  Stock  Doctor  and  Live  Stock  Eaorclo- 
pedia,  for  the  sum  of  94.000,  Including'  copyrigbt, 
tbe  orlfrinala  of  the  Illustrations,  all  tbe  stamps  for 
blndln?  tbe  book,  and  circular  plates,  and  deliver 
same  as  soon  as  tlrat  edition  sow  printing  is  off 
press,  sblpptng  same  to  Philadelpbia,  and  delivering 
same  well  boxed  to  the  depot  in  St.  Louts,  free  of 
ehar^  for  twxiiiff  or  drayage.  He  agrees  further 
to  pay  for  all  books  manufactured  from  aald  plates, 
upon  bis  order,  with  his  exclusive  imprint  and 
copyright,  casb  within  sixty  days,  and  to  order  not 
teas  than  Ave  hundred  at  a  time,  and  to  order  In 
time  to  admit  of  tbelr  being  bound  after  xecelpt,b7 
Hubbard  Bros.,  of  the  order. 

He  agrees  to  pay  for  all  books  he  orders  made 
from  said  plates,  a  net  price  which  sbftll  t>e  ten  per 
cent  In  advance  of  cost  to  H.  Bros.,  of  their  manu- 
bcture,  and  also  the  further  cost  of  boxing  and 
drayage. 

Be  further  agrees  to  confloe  his  sales  to  tbe  fol- 
lowing territory:  tbe  States  of  Ho..  Ark..  Indian 
Territory.  La.,  'Texas,  Mise.,  So.  UL,  Kentucky  aad 
Tenn.  west  of  Tenntssee  Kiver. 

He  further  agrees,  fur  the  period  of  two  years,  to 
publish  no  books  except  those  he  now  has  In  course 
of  publication,  viz.:  Texas  Biatory,  Almanac  and 
the  Tlco  Almanao,aod  to  devote  hlsenergies large- 
ly for  the  above  period  to  tbe  vigorous  prosecution 
of  the  sale  of  the  publications  (Books  and  Bibles)  of 
Hubbard  Broe..  and  theirs  exclusively.  Including 
bibles,  aside  from  his  own  as  named,  paying  for  the 
same  wltblo  sixty  days  of  date  of  bills  at  the  rate 
of  66  per  cent  off  from  retail  prices,  and  fOr  all  olii., 
proa,  books,  posters,  &c.,  at  cost. 

In  consideratloD  of  the  fulflllmeat  of  foregoing 
covenants  and  agreements.  Hubbard  BroL  agree  to 
purclMse  and  do  hereby  purchase  the  plates  of 
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Manning's  Stook  Doctor,  &&.  as  before  described, 
paying  for  same  $500  offset  present  aa,  $1,000  by 
note  at  8  moa.;  $1,000  note  at  12  mos.:  $1,000 by  note  at 
ISmoB.:  S300  by  note  at  S4  mos.  Notes  bearing  In- 
terGStatttperoentperannum.  They  further  agree 
to  supply  N.  D.  Thompson  all  he  may  order  of  books 
from  said  plates  In  600  lota,  with  bis  exclusive  im- 
print and  copyrigbt  mark,  at  10  per  cent  advance 
on  actual  cost  of  manufacture,  also  cost  of  iMXiog 
and  drayage,  on  00  days  by  N.  D.Thompson. 

They  further  agree  to  supply  N.  D.  Thompson 
their  other  books  and  bibles  made  for  sale  tiirough 
and  sappUed  to  tbelr  branches,  at  a  discount  of  05 
per  oeot  from  the  retail  prices  of  the  same,  grant- 
log  him  the  exclusive  right  of  sale  of  oloee  iMOks  In 
Ho.  (excepting  six  counties  ad>oent  to  Kansas 
atD,  Ai^  Tezoa,  La.,  that  part  of  Ky.  and  Tenn. 
lying  west  of  tbe  Tennessee  River  and  8o.  III. 

It  Is  mutually  agreed  that  each  party  to  this  con- 
tract shall  be  respouGlble  to  the  other  in  the  amt.  of 
$L00  per  copy  lor  each  copy  of  exclusive  or  close 
books  sold  In  the  others  terrf  tory  by  the  general 
agents  or  canneslng  agents  of  tbe  opposite  party, 
and  further,  that  all  appUoatlona  for  agency  of 
close  or  exclusive  books  outside  the  Held  of  either 
shaU  be  referred  to  the  party  haying  exclusive 
right  of  sale,  and  a  charge  of  OOo.  made  for  each  ep- 
pUcatlon  so  referred.  It  is  further  agreed  that, 
should  N.  D.  Thompson  go  out  of  business,  or  for 
any  reason  cease  to  prosecute  the  sale  of  Manning's 
Stock  Doctor,  &c..  then  the  right  of  sale  In  his  ex- 
clusive fleld  shall  revert  to  Hubbard  Bros.,  unless 
his  successor  shall  prosecute  the  sale  In  like  manner 
OS  he  would  have  done;  the  fleld  on  stook  book  to 
be  the  same  as  on  B.  Bros*  books,  except  the  six 
oountles  In  Missouri  adjacent  to  Kansas  City, 

HtTBBABD  BBOa. 

N.  D.  THOimoir. 
Plates  to  be  made  coUaterml  security  for  payment 

H.BE0.. 
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186BL  TBOMPKHf 

ilie  suceevful  and  profitable  xuSe  of  tbe 
AJaerfcan  Farmer  and  Stock  Owner.  By  Hod. 
Jooathan  Perlam,  editor  'American  EDclyco- 
pedia  of  Agriculture;*  editor  'Prairie  Farmer;' 
former  editor  'Western  Rural;'  Member  Illinois 
Deparlmmt  of  Agrioaltore;  first  ,Snperintea- 
dent  of  A^teultuiw  HHdoIr  Indiumu  UnlreF* 
sity;  Life  Member  American  Pomological  So- 
ciety; autbor  '  History  Farmers'  Movement '; 
'Lessons  for  Life,*  etc.,  etc.;  and  A.  H.  Baker, 
V.  S.,  Veterinary  Editor  'American  Field:' 
Veterinary  Surgeon  UHnoia  Humane  Society; 
Medalist  of  tbe  Montreal  Veterinary  College: 
Member  of  tiie  Montreal  Veterinary  Medical 
AMociatlon,  etc.,  etc.  Wlrh  over  700  appro- 
TTiate  engravings.  Saint  Louis,  Mo.;  N.  D. 
Thompson  &  Co.,  Publishers,  690.  S33  and  624 
Pine  Street.  1883;"  and  that  sucb  book  was 
an  infringement  on  tbe  Manning  book,  its  ma- 
terials bang  cofded  in  great  ^rt  tiiereftom. 
tbe  combination  and  arrangement  of  them  in 
the  two  books  being  similar  in  all  material  re- 
q>ects. 

The  bill  prays  for  an  Injunction,  both- pre- 
liminary ana  perpetual^  to  restrain  Thompson 
from  printing,  publishing  and  selling  or  of- 
fering for  safe,  any  copies  of  the  Penam  and 
and  Baker  book,  and  for  an  account  of  those 
pablished  and  B6Id,  and  for  the  payment  of  tbe 
damages  soflered  trr  Hubbard,  and  f6r  general 
relief. 

An  appHcatioD  for  a  preliminary  injanctlon 
was  denied  by  the  court,  but  it  reqtilred  Thomp- 
son to  give  a  bond  in  $6,000,  to  answer  any 
damages  that  might  be  adjudged  against  him, 
and  to  keep  an  account  of  tbe  books  in  ques- 
wbich  be  Dad  sold  or  should  aell. 

On  tbe  6th  of  February,  1888,  Thompson 
filed  an  answer  to  tbe  bill,  in  which  be  admits 
that  he  was  the  owner  of  the  manuscript  of  the 
Manning  book,  and  obtained  the  copyright 
therefor.  It  alleges  that  said  Exhibit  A  was 
not  recorded  In  ue  office  of  the  Librarian  of 
Congress  nntU  August  28,  1883;  that,  before 
March  80,  1880,  Hubbard  Bros.,  composed  of 
Hubbard  and  Ayer,  entered  Into  negotiations 
with  Thompson  to  pnrcbase  from  bim  the 
Manning  book,  iocluduig  tbe  copyright  thereof, 
which  was  thereafter  to  be  obtained,  tbe  ori- 
ginals of  cuti^  stamps  tor  biodlng,  and  {dates 
for  circulars;  that  on  tbe  80tb  of  March,  1680, 
Thompson  met  Hubbard  at  the  Union  Depot  in 
St.  Jxiuis,  and  there  and  on  tbe  railroad  train 
while  passing,  on  that  day,  from  St.  Louis  to 
East  m.  Louis.  Thompson  verbally  agreed  with 
Hubbard  for  Hubbard  Bros.,  on  the  basis  for 
tbe  future  sale  of  said  book,  copyright,  origi- 
nals of  cuts,  plates,  and  stamps;  that  sucb 
agreement  for  the  sale,  thereafter  to  be  made, 
was  on  the  terms  that  Thompson  would  sell  to 
Hubbard  Bme.  the  plates  necessary  for  print- 
ing tbe  books.  Including  the  cofwright,  origi- 
nus  of  cuts,  and  stamps  for  blDalng,  Thomp- 
son to  have  the  right  first  to  publish  an  edition 
of  2.000  copies  of  tbe  book,  and  then  to  deliver 
tbe  plates,  cuts,  and  stamps,  properly  packed 
for  shipping,  at  the  Union  Depot  in  St  Louis, 
end,  in  consideration  thereof,  Hubbard  Broa. 
were  to  pay  to  Thompson  $4,000,  and  also  to 
manufacture  said  book  for  him  and  deliver  the 
same  to  bim  in  BL  Louis,  at  a  less  cost  than 
that  for  which  he  was  then  manufacturing  tbe 
book,  agreeing  to  maDU&cture  and  deliver  It 
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to  him  in  St.  Louis  for  a  less  price  than  $1.10 
per  copy,  and  that  tbe  book  so  to  be  manufact- 
ured for  and  delivered  to  Thompson  should  ia 
each  COOT  oontain  tbe  name  of  "N.  D.  Tbom|^ 
sou  &  Co.,  publishers,  St  Louis,  Missouri,'* 
exclusive  the  name  of  any  other  publisher, 
aiMl  should  contain  on  the  proper  page  the  «• 
elusive  copyright  notice  of  N.  D.  Tbompson& 
Co.,  in  accordance  with  tbe  Act  of  Congress; 
that  Thompson  would  order  delivery  of  the 
books  in  lots  of  600  copies,  Hubbard  Bros,  to 
have  a  reasonable  time  after  the  receipt  of  tbe 
Older  In  which  to  have  the  books  bound;  that 
the  books  sbould  be  furnished  to  Thompson  at  a 
net  price  of  10  per  cent  in  advance  of  tbe  acU 
ual  cost  of  manufacture.  Including  boxing 
and  drayase,  and  that  Tbompaon  should  have 
the  exclusive  right  to  sell  tbe  book  within  the 
bounds  of  the  following  territorv,  namely:  the 
States  of  Missouri,  Arkansas,  Indian  Territoryi 
LouisiaDa,  Texas,  Mississippi,  and  that  portion 
of  Iowa  bounded  ou  the  north  by  the  third  tier 
of  counties  from  the  Missouri  line,  and  that 
of  Illinois,  not  Including,  but  south  of, 
k  Island  and  Will  Couaties,  conBtituting 
about  three  fourths  of  tbe  State  of  Illinois,  and 
also  In  that  portion  of  Kentucky  and  Tennes- 
see bounded  on  the  east  by  the  Louisville  and 
Nashville  and  the  Nashville  and  Chattanooga 
Railroads,  and  also  a  portion  of  tbe  State  of 
Indiana;  that  Thompson,  having  aeents  and 
canvassers  engaged  in  selling  the  dook  on  sub- 
scription for  future  delivery,  in  Iowa,  Wiscon- 
sin, MicbiEan,  Illinois,  and  Ohio,  at  places 
and  covering  territory  not  Included  in  that  be- 
fore menticmed,  should  continue  to  sell  tbe 
book  by  such  agents  and  canvassers  tlien  in 
bis  employ,  in  such  territory  then  occupied  bv 
them;  that  HubtKird  Bros,  also  agreed  with 
TbcriiTison  that  they  would  sell  and  furnish  to 
hiiL  all  other  books  and  publications  manufact- 
ured or  issued  for  sale  by  them,  through  their 
house  or  branch  oflBou,  at  a  dlacount  of  65  per 
cent  off  from  the  retail  price  of  the  same, 
and  that  be  sbould  have  tbe  exclusive  right  to 
sell  said  books  and  publications  of  Hubbard 
Bros,  in  Missouri  (excepting  the  sU  counties 
adjacent  to  Kansas  City),  and  also  in  Arknnsas. 
Texas,  Louisiana,  that  part  of  Kentucky  and 
Tennessee  lying  west  of  the  Tennessee  River, 
and  the  sontbero  half  of  Illinois;  that  Hubbard 
Bros,  would  supply  to  bim  all  circulttrs,  proa- 
pectus  books,  and  posters  necessary  and  usual 
m  prosecuting  tbe  sale  of  said  books,  at  tbe 
cost  price  thereof,  payment  to  be  made  for  the 
same,  and  for  said  publication  of  Hubbard 
Bros.,  by  Thompson,  within  sixty  days  from 
the  date  of  sale;  thata  contract  and  agreement 
should  be  written  In  proper  form,  and  executed 
by  Thompson  and  Hubbord  Bros.,  in  accord- 
ance with  and  on  the  considerations  aforesaid, 
and  that  in  such  contract  Thompson  would 
agree,  for  two  years  from  its  execution,  to  pub- 
ifah  no  books  other  than  such  as  he  then  had  in 
course  of  publication,  and  devote  his  attention 
largclv  to  tbe  sale  of  such  publications  of  Hub* 
bard  firos.,  to  be  so  purchased  from  tSiem.  and 
to  push  the  sale  thereof  exclusively,  except  as 
to  publications  of  Thompson;  that  each  party  to 
the  contract  so  to  be  entered  into  would  pay 
to  tbe  other  $1  per  copv  for  each  copy  of  the 
Manning  book  sold  by  either  In  any  of  tbe  ter- 
ritory to  be  so  resarred  and  exclusively  set 
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•part  for  the  other;  that  all  applicationi  for 
agencies  for  the  sale  of  aoy  of  the  aaid  books, 
comiog  to  one  of  the  parties  from  territory  re- 
■erved  ezcliuiTely  for  the  other,  should  be  by 
■ueb  party  referred  to  the  other;  that  the  party 
to  Tvfaom  Bucb  applicaUoD  should  be  referred 
voutd  pay  to  the  other  SO  cents  for  erery  such 
applicatioD;  that,  if  Thompson  should  ko  out  of 
business  or  cease  to  prosecute  the  safe  of  the 
Maooing  book,  then,  unless  the  successor  of 
TbompsoD  would  contiDue  the  aame,  Hubbard 
Bros,  should  have tbeexcloslverlebttosell  said 
book;  and  that,  on  the  execution  of  such  con- 
tract, Thompson  would  assign  the  copyright  to 
Hubbard  Bros.,  and  they  would  execute  a 
tnortffage  to  him  on  such  plates,  cuts,  aod 
stamps,  to  secure  to  him  the  performance  of 
Ibe  contract. 

The  answer  further  alleges,  that  the  $4,000 
■0  to  be  paid  br  Hubbard  constituted  only  a 
•mall  portion  of  the  consideration  of  the  con- 
tract to  be  made;  that  the  plates,  cuts,  and 
■tamps  were  of  greater  ralue  than  $10,000; 
that  Hubbard  falsely  pretending  to  have  made 
a  memorandum  in  writing,  with  pendl,  on 
paper,  containing  an  outline  of  the  terms  and 
considerations  of  the  contract  thereafter  to  be 
entered  into,  a  copy  of  which  memorandum 
written  by  Hubbard  is  Exhibit  A  to  the  hill, 
represented  to  Thompson  that  such  memoran- 
dum was  incomplete,  but  contained  the  out- 
lines of  the  contract  thereafter  to  be  made  in 
accordance  with  such  full  understanding  of 
the  parties,  and  promised  that  he  would  pre- 
pare a  contract  in  proper  form,  in  writing, 
and  elaborate  the  E&me  fn  accordance  with 
such  considerations,  and  that  Hubbard  Bros, 
would  execute  It;  that  thus  by  fraud  and  de- 
celt,  Hubbard  persuaded  Thompson  to  sign 
with  a  pencil,  such  memorandum,  Thompson 
at  the  time  believing  and  relyingoa  such  false 
promises  and  representations  of  Hubbard;  and 
that  such  memorandum  was  not  agreed  upon 
as,  or  understood  or  intended  to  be,  the  con- 
tract to  be  entered  into  by  Thompson  and 
Hubbard  Bros.,  nor  was  it  understood  as,  or 
Intended  to  be,  an  asslgament  of  the  copyright 
of  the  book. 

The  answer  further  avers  that  Thompson, 
believing  that  Hubbard  Bros,  would  In  good 
faith  execute  the  contract  as  agreed  to  be  made 
and  cany  out  the  same  In  accordance  with  the 
terms  so  agreed  upon,  sfalpped  and  delivered 
to  Hubtrard  Bros,  the  plates,  cuts,  and  stamps 
necessary  for  the  mannfactoreof  the  book,  and 
at  the  request  of  Hubbard  or  of  Hubbard  Bros. , 
forwarded  to  them  the  paper  marked  Exhibit 
B  to  the  bill,  which  was  intended  to  be  only 
a  statement  of  the  account  of  a  psrt  of  the  con- 
aideration  to  be  rendered  by  Hubbard  Bros., 
namdv,  $4,000,whiGh  was  to  be  paid  in  money; 
that  Hubbard  Bros,  thereafter  refused  to  carry 
out  any  part  of  the  contract  as  agreed  upon, 
aod  bad  refused  to  furnish  Thompson  with 
copies  of  the  Manning  book  at  the  price  agreed 
upon,  or  at  any  price  less  than  the  usual  and 
regular  wholesale  price  thereof,  and  bad  refused 
to  manufacture  for,  or  deliver  to,  Thompson 
any  copy  of  said  book,  cmtalnloe  the  copy- 
right notice  of  him  or  of  N.  D.  Thompson  & 
Co.,  In  accordance  with  the  statute,  and,  bavr 
log  published  editions  of  the  book,  had  sold  it 
in  the  territoiy  exclusivelT  to  be  reawnd  and 
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set  apart  to  Thompson;  that  Hubbard  thereup- 
on declared  that  there  was  nu  agreement  or  con- 
tract in  existence  between  Hubtwd  Bros,  and 
Thompson,  and  Thompson  assented  there- 
to: that  thereby  said  agreement  for  said  con- 
tract, and  the  terms  of  said  contract,  were  by 
mutual  consent  rescinded;  and  that  Hubbard 
Bros,  did  not,  to  each  or  any  copy  of  the  book, 
hare  printed  any  legal  notice  of  copyright.  The 
answer  denies  that  the  defendant,  bv  publishing 
and  selling  the  Periam  and  Baker  oook.  basin* 
fringed  any  copyright  belonging  to  Hubbard 
in  the  Manning  book. 

A  replication  was  filed  to  this  answer,  on  the 
28d  of  February,  1883. 

On  the  10th  of  May.  1888,  Thompson  filed 
in  the  same  court  his  cross  bill  against  Hub- 
bard, setting  forth  that,  having  procured  to  be 
compiled  the  Manning  book,  aod  being  its 
owner,  he,  on  the  37th  of  March,  1880,  before 
the  manuscript  of  it  was  completed,  and  before 
the  Ixiok  was  published,  deposited  \a  the  mail, 
addressed  to  the  Librarian  of  Conirress.  at 
Washington,  a  printed  copy  of  the  title  of  the 
book,  which  was  received  by  suoh  librarian; 
and  that,  having  thereafter  published  the  book, 
he  did,  within  ten  days  from  its  publication, 
deposit  in  the  mall,  addressed  to  such  librarian, 
at  Washington,  two  complete  printed  copies 
thereof,  of  the  best  edition  issued,  and  did 

grint  in  each  copy  of  said  book  published  by 
im,  on  the  page  next  after  the  title  page,  a 
notice  of  copyright.  In  accordance  with  the 
statute,  and  so  became  the  owner  of  the  copy- 
right of  the  book,  and  received  from  said  li- 
brarian a  certificate  of  the  copvrig'bt  thereof. 

The  cross  bill  contains  In  suDstance  the  same 
allegations  as  aie  found  in  Thompson's  aaswer 
to  the  original  bill,  In  refard  to  the  ncgotia- 
tlona  between  the  parties  and  the  terms  <^  tfae 
verbal  agreement  alleged  by  Thompson  to  have 
been  made  between  them.  It  alleges  that,  dur- 
ing the  conversation  at  St.  Louis,  and  while 
croBsins  to  East  St.  Louis,  each  of  the  parties 
had  in  bis  bands  a  written  paper,  both  of  which 
were  produced  by  Hubbard  at  the  time;  that, 
during  the  consideration  of  such  writings,  Hub- 
bard made  or  pretended  to  make  some  altera- 
tions In  the  one  held  by  him,  which  Instrument 
and  alterations  Thompson  did  notat  the  time  ex- 
amine or  read;  that  neiiberofthe  writings  was 
at  the  time  altered  to  correspond  with  the  ver- 
bal agreement,  and  the  two  writings  were  not 
at  the  time  compared,  and  the  alterations  so 
made  in  the  one  held  by  Hubbard  were  not 
made  in  the  one  held  by  Thompson;  that  after- 
wards Hubbard  proposed  to  insert,  and  did  in- 
sprt,  in  said  writings  tfae  clause,  "Plates  to  be 
made  collateral  security  for  payment  of  notes;" 
that  that  clause  was  not  in  accordance  with  the 
agreement  then  and  there  made,  it  having  been 
agreed  tbat  the  plates  should  be  collateral  se- 
curity for  the  performanee  of  the  verbal  agree- 
ment; tbat  afterwards,  and  when  the  train  was 
about  to  leave  East  St.  Louis,  where  Thomp- 
son was  to  leave  it  and  retunp  to  Bt.  Louu, 
Hubbard,  representing  to  Thompson  that  the 
writings  were  Incomplete,  but  that  they  con- 
uined  the  outlines  of  the  contract  tbereuterto 
be  made,  and  promising  tbat  be  would  prepare 
in  proper  form,  in  writing,  a  contract,  and 
elaborate  It  In  accordance  wim  the  verbal  agree-, 
ment  and  tha  considerations  before  set  forth, 
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and  that  Hubbard  Bros,  vonld  execute  It,  and 
Teprcsentlng  and  promisiug  tbat  the  said  writ- 
ings would  be  used  oulyasaguide  and  outtinc, 
from  which  the  real  agreeraeiil  would  be  drawn 
and  framed  in  accordance  wtth  the  full  under- 

[134]  standing  of  the  parties  as  so  set  forth,  per- 
■uiidccl  ThompsoD  to  dgn,  wUb  a  pencil,  the 
wtiting  attached  to  the  original  bill  as  Exlilblt 
A;  that,  immcdiatelyon  the  return  of  Hubbard 
to  Philadelphia,  Hubbard  Bros,  caused  their 
agents  to  be  instructed  to  observe  the  boundary 
lines  of  the  terrilory  reserved  to  Thompson  in 
said  verbal  asfreement,  as  territory  which  bad 
been  reserved  exclusively  to  Thompson  there- 
by; that  Thompson  did  not  at  the  time  see  or 
know  tbat  the  following  clause  in  the  writings 
was  contuined  therein,  namely:  "The  field  on 
Stock  Book  to  be  the  same  as  on  H.  Brds.  books 
except  the  six  Go's  in  Mo.  admcent  to  Kansas 
City,"  and  did  not  discover  the  same  until  a 
day  or  two  after  be  bad  signed  the  memoran- 
dum; that  tbatclause  was  inserted  by  Hubbard 
without  the  knowledge  and  consent  of  Tbomp- 
■on,  and  Thompson  never  agreed  or  intended 
to  agree  to  the  same;  that  immediately  after  he 
discovered  that  clause  in  the  writing  retained 
by  him,  a  copy  of  which  writing  Is  contained 

[185]  ir  the  margin/  be  and  Hubbard  Bros,  had  a 
correspondence  in  relation  to  the  territory  to  be 
leaerved  to  him.  In  which  he  Insisted  upon  the 
territory  described  'tn  such  verbal  agreement, 
as  that  agreed  upon  between  Hubbard  Bros, 
•nd  bims^  to  be  reserved  to  him,  except  as 
afterwards  mentioned  in  the  cross  bill;  that,  on 
the  13th  of  April,  1880,  be  proposed,  by  way 
9f  concession  to  Hubbard  Bros.,  tbat  instead 


of  the  territory  agreed  to  be  reserved  by  tin 
verbal  agreement,  the  territory  to  be  reserved 
by  the  contract  to  be  made  snould  be  as  fot* 
lows:  The  two  southern  tiers  of  counties  in 
Iowa,  instead  of  three,  as  in  said  verbal  agree- 
ment provided  as  aforesaid;  Illinois,  south  of 
and  including  the  Counties  of  Henry,  Bureau, 
£4iSalle,  Grundy,  and  Kankakee;  none  in  In- 
diana  instead  of  a  third  of  it;  the  boundary 
line  in  Kentucky  to  be  the  Louisville  and  Xush- 
ville  Riiilrond,  and.  in  Tennessee,  the  Nashville  [ISO] 
and  Montgomery  Railroad;  none  of  Alabama, 
instead  of  half  of  it,  as  in  said  verbal  agree- 
meot  provided;  and  the  whole  of  Missouri,  Ar- 
kansas, Texas,  Louisiana  and  Mis^iistippi  and 
of  the  Indian  Terriiury;  and  that  Thompson 
should  have  the  right  to  work  out  agenda 
made  outside  the  Held  thus  reserved  prior  to 
the  accepttince  by  Hubbard  Bros,  of  the  pro- 
posal last  uforei^id;  tbat  Hubbard  Bros.,  on 
the  16tb  of  April,  1880,  declined  such  proposi- 
tion, and  made  a  counter  proposition  lo  TJiomp- 
son,  which  be,  on  the  20th  of  April,  1880,  de* 
dined  to  accept;  that  Thompson  then  propo<»?d 
that  if  the  Iowa  and  Illinois  territory,  which 
he  reserved  in  such  proposition,  should  be  con- 
ceded lo  him,  be  would  agree  to  the  proposi- 
tion of  Hubbard  Bros,  to  make  the  territorr  to 
hs  reserved  to  him  in  Kentucky  and  Tennes* 
see  all  that  lying  west  of  the  Tennessee  River, 
the  other  territory  to  he  the  same  as  In  his  said 
proposition;  that  Hubbard  Bros.,  on  the  20tbof 
April,  1880,  proposed  to  accept  the  proposition 
last  aforesala  of  Thompson  if  Thompson  would 
relinquish  the  outside  agencies,  meaning  those 
agencies  not  within  the  territory  reserved  and 


'Memobandum  or  Agreement. 

V.  D.  T.  Bfrrees  to  sell  H.  Bros.  Qto  plates  (1(X)0  p.* 
«f  Manning's  Stock  Dr.,  etc.,  tnoludtng  ooprrigtit, 
the  orfartoaJs  of  cuts,  stamps  fortrindinc  and  clmi- 
ter  plates,  for  $4,000,  and  deliver  same  soon  as  first 
edition  now  prtaitliis  la  off  prea.  well  boxed,  at 
depot  In  St.  Louis,  fne  of  obiucga  Cor  boxing  and 
diayage. 

Be  agreea  further  to  par  for  all  books  manu- 
ftcrored  from  said  plates  upon  his  order  (with  bis 
ezolumve  Imprint  and  copyright  mark);  to  order 
not  IcoB  than  GOO  at  a  time,  and  sixty  daTS,  and  In 
time  to  admit  of  their  t>elng  iwund,  after  receipt 
by  Hubbard  Bros,  of  Ma  <nder.  He  agieeato  pay 
for  alt  books  be  orders  made  from  aafd  plates,  a 
net  pries  of  tan  per  cent  In  advance  of  oostof 
manafacture,  Including  iMZlog  and  dzajsgo. 

He  further  agreea  to  confine  his  sales  to  the  fol- 
lowing ienttoi7,  via.:  the  Stateaof  Hlasouii,  Ai^ 
kansBB)  Indian  Territory,  LouUana.  Texas,  Missis- 
sippi, Southern  IUIdoIs,  one  third  of  each  Indiana, 
Kentucky,  Tenneasee. 

He  fortiier  agrees,  for  the  period  of  two  yeftra,to 
pulriWi  no  books,  except  those  be  now  has  in 
ooutse  of  publication,  vis.:  Texas  History,  Alma- 
nac, and  the  TIce  Almanac,  and  to  devote  his  ener- 
gies largely  for  the  atwve  period  to  the  vigorous 
prosecution  of  the  sale  of  the  publlaatlons  (Books 
and  Bibles)  of  Hubbard  Bros,,  and  to  tbetrs  azclo. 
•Ivaly  (Including  tS^lMi,  (aside  fkom  Us  own  as 
named),  paying  for  the  same  within  sixty  days  of 
date  of  bills,  at  the  nte  of  slxty-flve  per  cent  oft 
from  the  retail  prices,  and  for  all  droulan,  pros- 
peoCna  booha,  ppstsn.  ete„  at  eost 

In  consldefatlon  oCtbefnlflllmentofthe  fMego- 
iDg  coveoants  and  agreements.  H.  Bros,  agree  to 
purchase  and  do  tiereby  purchase  the  plat«e  of 
ttg%  Stock  Dr^  eto^  aa  before  described,  paying 
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for  the  same  tin  follows,  vis.:  $900  lil  present  stock 
accounts  unsettled,  and  $GO0i  Xi  months;  (1.000  by 
note  at  8  months;  81,000  note  at  12  months; 
$I.OOI>  by  note  at  18  months,  notes  bcarlog  mterest 
ate  per  cent  per  annum. 

They  further  agree  to  supply  N.  D.  T.  all  he  may 
order  of  books  from  said  plates  In  500  lots,  with  U 
exclusive  Imprint  and  copyrl;rht  mark,  at  10  per 
cent  advance  on  actual  cost  of  manufacture  (said 
cost  to  Include  boxing  and  dmyuge),  and  for  cash 
on  receipt  of  goods  by  N,  J>,  T. 

Tbey  further  agree  to  supply  N.  D.  T.  such  of 
their  other  publications  (iKtoks  and  bibles,  aa  are 
Issued  for  sale  through  their  home  and  branch  of- 
fices), ata  discount  of  66  per  cent  off  the  retail 
price  of  the  same,  granting  him  the  exclusive  right 
of  sale  of  close  books  In  Mo.  (excepting  six  ooun- 
tles  adjacent  to  Kansas  GUji,  Ark.,  Texas,  Ia..  that 
part  of  Ky.  and  Tenn.  lying  west  of  the  Term.  Riv- 
er, and  So,  111. 

It  is  mutually  attreed  that  each  party  to  this  con- 
tract aball  be  responBll>le  to  the  otlwr  in  the  amount 
of  fll  per  copy  for  any  dose  m  exoluBlvet>ookssold 
upon  the  territory  of  the  other,  and  that  all  appli- 
cations for  agency  coming  from  without  the  Held 
of  either  shall  be  referred  to  the  party  having  right 
of  sale,  and  a  <diarge  of  tteeota  made  for  each  ap* 
plication  so  referred. 

It  Is  further  agreed  that,  should  N.  D.  T.  go  out 
of  business,  or  for  any  reason  cease  to  prosecute 
the  sale  of  Manning's  Stock  Dr.,  then  the  right  of 
sale  in  his  exclusive  Add  shall  belong  to  H.  Bros., 
unless  bis  successor  shall  prosecute  the  sale  In  Uko 
manner. 

The  field  on  Stock  BotA  to  be  same  asonH.  Bna. 
Imok,  except  asto  six  Oo^  adjacent  to  Kansas  Cl^. 
Plates  to  ba  made  collateral  aeoority  tor  payment 
of  notaa.  HmaaaBfiMd. 
•  81 
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to  be  reserved  to  Tbompsoa  under  his  two  prop- 
ositioQS  last  aforesaid;  that  Thompson  refused 
to  relinquish  said  outside  ageocies  at  ODce,  but, 
OD  the  20th  of  April,  1680,  proposed  so  to  do 
b7  the  l&th  of  July  folloffiog,  providtng  Hub- 
bard Bros,  would  accept  bis  proposltioD  of  the 
IStb  of  April,  1880,  as  modiOed  by  bis  subse- 
quent propositions  aforesaid;  that  afterwarda. 
and  on  the  20th  of  April,  1880.  and  on  the  24th 
of  April,  1880,  Hubbard  Bros,  accepted  the 
last  aforesaid  proposition  of  Thompson,  and 
my  agreement  then  existing  between  Hubbard 
Bros,  and  Thompson,  if  not  originally  such  as 
Thompson  had  averred,  was  modified  in  ac- 
conlance  with  said  propositions  and  acceptance 
thereof;  that,  between  the  4th  and  28th  of  May, 
1880,  Thompson  shipped  and  caused  to  be  de- 
livered to  Hubbard  Bros,  the  plates,  cuts  and 
stamps,  ncoessary  for  the  manufacture  of  the 
Hanninc  book;  that  on  the  36tb  of  May,  1S80, 
Hubbard  Broa.  requested  Thompson  to  send 
tbem  a  .bill  qiecifying  the  electrotype  plates, 
copyright,  original  wood  engravings,  electro- 
types of  illustrations,  and  stamps  for  binding; 
that,  on  the  28th  of  May,  1880,  he  forwarded 
to  tliem  the  written  paper  marked  Exhibit  B 
to  the  original  bill;  that,  on  June  1,  1880,  Hub- 
bard Bros,  sent  to  him  notes  for  the  $3,600  of 
the  money  part  of  the  consideration,  having 
theretofore  allowed  him  $500  on  current  ac- 
count; that,  on  the  22d  of  July,  1880,  Hub- 
bard Bros,  sent  to  him  a  draft,  in  writing  of  a 
coQtiact  prepared  In  mora  twular  form,  a  copy 
of  which  was  annexed  to  toe  cross  bill,  and 
vhicb,  it  is  alleged,  was  materially  different 
from  either  of  the  said  purported  memoranda 
of  agreement,  and  from  the  said  verbal  agree- 
ment; that  Thompson  did  not  execute  that 
draft;  that,  on  the  second  of  August,  1880,  he 
prepared  a  draft  of  a  contract,  the  provisions  of 
which  weresub^ntially  the  same  as  those  of  (he 
verbal  agreements  as  so  modified.except  that  he 
nade  in  it  certain  alterations,  by  way  of  conces- 
sions in  favor  of  HubbardBros.;  that  be  sent  it 
to  Hubbard  Bros.,  but  they  refused  to  execute 
It;  and  that  afterwards  there  was  further  dis- 
pute over  the  territory  to  be  reserved,  and  on 
other  points. 

The  cross  bill  further  &Ile|;es  the  brining 
and  pendency  of  the  original  bill,  and  states  its 
contents  and  the  procecdiogs  which  had  taken 

filace  in  the  court  in  the  original  suit,  and  al- 
egos  that  Thompson  is  still  the  owner  of  the 
n&nning  book  and  the  copyright  thereof;  and 
that  Hubbard,  ever  since  he  obtained  possession 
of  said  property,  had  been  and  then  was  pub- 
lishing and  selling  the  book  without  any  legal 
copyright  notice  therein,  in  the  field  which  was 
to  have  been  reserved  exclusively  to  Thomp- 
son, and  thas  had  been  and  was  then  infringing 
the  copyright  of  Thompson  in  the  Manning 
book,  and  threatened  to  continue  to  do  so. 

The  cross  bill  tenders  to  Hubbard  the  sum 
of  $4,000  so  paid  by  Hubbard  Bros,  to  Thomp- 
son, with  interest  at  the  rate  of  6  per  cent  per 
annum  from  the  time  it  was  paid,  upon  the 
condition  that  Hubbard  Bros,  shall  surrender 
to  Thompson  the  plates,  cuts  and  stamps  for 
the  Manning  book,  and  such  other  and  further 
or  different  conditions  as  the  court  may  order, 
•nd  prays  for  a  perpetual  injunction  to  restrain 
Hubbard  from  publishing,  aelliog  or  offering 
for  nle  any  copies  of  the  Manning  book,  and 
8S 


for  an  account  of  all  ooples  of  it  published  [^S^l 
or  sold,  or  to  be  published  or  sold  by  Hubbard, 
and  for  the  payment  to  ThomFwon  by  Hubbard 
of  all  damage  for  an  unlawful  publication  by 
Hubbard  of  the  Manning  book,  and  for  a  die- 
cree  that  Hubbard  deliver  back  the  plates,  cuts 
and  stamps,  on  such  conditions  as  the  court 
may  order. 

On  the  19th  of  October.  1883,  Hubbard  filed 
an  answer  to  the  cross  bill  reaffirming  the  mat- 
ter set  forth  in  bis  original  bill,  and  averring 
that  all  communications  in  reference  to  the  de- 
livery of  thin^  purchased  and  payment  there- 
for, between  Thornpsoo  and  Hubbard,  were  in 
writing;  that  the  efforts  made  between  the  par- 
ties to  agree  upon  a  more  perfect  draft  ol  the 
agreement  of  March  80,  1680,  failed,  and  there 
fore  both  parties  to  it  fell  back  upon  its  pro- 
visions; tbat  the  covenants  of  that  agreement, 
in  reference  to  the  sale  of  the  Manning  book 
and  its  purchase  by  Hubbard,  were  fully  com- 
plied with,  and  the  terms  and  conditions  of 
the  sale  were  never  called  in  question  or  made 
matter  of  dispute,  until  after  Thompson  hoA 
completed  and  published  hia  infringing  book; 
i.hat  the  covenants  in  that  agreement  with  ref- 
erence to  the  mode  of  doing  business  between 
Hubbard  and  Thompson  were  subsequently 
modified  by  correspondence,  so  that  Thompson 
was  enabled  to  order  books  in  leas  quantities 
than  500  copies  at  a  time,  and  on  shorter  notice 
than  hao'  been  provided  in  the  agreement  of 
March  30^  1660;  that,  in  consideration  of  such 
variance,  Thompson  agreed  tbat  the  booki 
furnished  to  him  in  smaller  quantities  and  on 
shorter  notice  should  be  charged  at  the  rate  of 
65  per  cent  off  the  retail  price;  tbat  there  was 
some  correspondence  on  the  question  of  terri- 
tory, and  also  in  reference  to  the  covenants  in 
the  agreement  of  March  80,  1880,  by  which 
Thompson  agreed,  for  the  period  of  two  yean 
from  that  date,  to  publish  no  other  book  or 
bnoks  than  those  mentioned  in  the  agreement, 
and  to  devote  his  energies  largely,  for  the  pe- 
riod of  two  years,  to  the  vworous  prosecution 
of  the  sale  of  Hubbard  Bros'  publications, 
and  to  them  exclusively;  that  it  was  agreed  by 
both  parties,  in  that  correspondence,  that  the 
adjustmeot  of  such  matters  in  dispute  should 
be  mode  the  subject  of  a  personal  conference 
between  the  parties,  at  the  time  of  a  proposed 
visit  of  Thompson  to  Philadelphia;  and  it  was  r,-«, 
also  agreed  that  at  such  conference  the  matter  1^3*1 
of  the  price  at  which  Hubbard  would  agree  to 
furnish  the  Manning  books  to  Thompson  in 
smaller  auantitiea  and  at  ahoiter  notice  than 
was  provided  in  Uie  agreemoit,  Bhoidd  be  set- 
tled finally:  that  it  was  agreed  between  Thomp- 
son and  Hubbard  that  the  contract  between 
tbem  was  that  the  price  to  be  paid  by  Hubbard 
for  "complete  electrotype  plates,  Stock  Book, 
copyright,  origituils  of  illustrations,  and  stamps 
for  binding"  was  $4,000;  that  the  considera> 
tions  for  the  covenant  oo  the  part  of  Thomp- 
son, that  he  would  for  two  yeata  publish  no 
books  except  "Texas  History,  Alnumac,  and 
the  Tice  Almanac,"  and  would  devote  his  en- 
ergies largely  for  two  years  to  the  vifforona 
prosecution  of  the  sale  of  Hnbbard's  books  ex- 
clusively, paying  for  the  same  within  80  days 
from  date,  all  bUls  at  the  rate  of  65  per  cent 
off  from  retail  prices,  and  for  all  drcukm 
prospectuses,  posters,  etc,  at  coat,  were  the 
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Emting  of  the  exdiulTe  right  of  sale  of  Hub- 
rd's  "close"  boo^s  vitfain  the  territory  men- 
lioDed,  and  the  agreemeot  to  furniab  the  Slnu- 
niog  books  ia  lots  of  500  at  an  advance  of  10 
per  cent  OQ  actoal  cost  of  maoufncture,  upou 
the  furUier  terms  wd  cboditioDS  contained  in 
016  agreement  of  March  80,  18V0;  that,  after 
Thompson  bad  completed  the  delivery  of  the 
electrotype  plates,  illustrations,  stamps,  etc., 
and  Hubbanl  had  given  to  Thompson  hia 
promissorv  notes,  the  sale  of  tbe  Alannin); 
book  to  Hubbard  was  complete,  and  tbe  agree* 
ment  providing  for  the  sale  and  mode  of  pay- 
ment was  of  DO  further  legal  effect  than  as  an 
Instniment  in  writing  conveying  the  copyright, 
and  tbe  covenants  providing  for  the  regulation 
of  the  business  of  the  publication  and  sale  of 
books  between  the  parties,  which  were  execu- 
tory and  were  to  continue  for  the  period  of 
two  ^ears,  remained  in  force,  subject  to  modi- 
fications from  time  to  time  made  and  agreed  to 

S the  parties;  that,  notvrithstaDding  the  failure 
TfaompaoD  to  mder  books  in  accordance  with 
tbe  tenns  of  tbe  contract,  Hubbard  filled  all 
orders  for  books  made  on  him  by  ThoL  oson, 
imposing  the  condition,  nevertheless,  bhat, 
until  Thompson  would  bring  himself  uuder 
tbe  terms  of  the  contract  of  March  80,  1880, 
Hubbard  wouM  charge  the  Manning  boolu  to 
[1401  Thompson  at  06  per  cent  off  from  the  retail 
price,  upon  condition,  however,  that  if  Thomp- 
son would  subsoi^uently,  upon  his  promised 
visit  to  Philadelphia,  put  himself  upon  the  cov* 
enants  nf  said  contract,  and  show  a  willingness 
to  perform  them,  Hubbard  would  abate  the 
Mice  at  which  the  books  were  cliarged;  that 
Thompson  assented  to  such  a  course  of  dealing; 
(hat  it  is  not  true  that  the  correspondence  be- 
tween the  parties  bad  reference  to  the  contract 
of  sale  of  the  Maoniag  book,  plates,  cuts, 
stamps  and  copyright;  that  such  contract  of 
sale  was  not  at  any  time  spoken  of  as  annulled, 
withdrawn  or  rescinded,  aod  no  words  were 
used  in  reference  thereto  yOdch  could  be  con- 
sidered by  Thompson  to  be  a  rescission,  or  ao 
Imidied  TescissioD,  or  an  intended  rescission,  of 
the  contract;  that  Thompson  and  Hubbard  at 
all  times  considered  the  sale  of  the  Manning 
book,  including  plates,  cuts,  copyright,  etc., 
and  the  payment  therefor,  as  complete,  when 
the  promissory  notes  wen  forwarded  to 
Thompson  1^  Hubbard;  and  that  sucb  sale 
was  treated  as  coDcliwlTe,  complete  and  abso- 
lute, by  Thompson  and  Hubbard,  until  after 
Tliompson  had  published  the  Periam  and  Ba- 
ker book,  and  it  was  only  then  that  Tbompaon 
began  to  dispute  the  title  of  Hubbard  in  the 
Uannine  book  and  tbe  copyright  thereof. 

A  repucetion  was  filed  to  me  answer  to  the 
CRM  bill,  proofs  were  taken  on  boUi  sides,  and 
It  was  stipulated  between  tbe  parties  that  oU 
grmf  tonn  In  dther  salt  might  be  used  in 

The  cose  was  brought  to  a  bearing  before 
Jvdgt  Tnat,  tbe  IMstrict  Judge,  and  on  the  8th 
of  July,  ]{bS,  be  made  a  aecisi<»,  holding 
that  If  the  copyright  of  the  Manning  book  had 
been  transfened  to  Hubbard,  the  Periam  and 
Baker  book  was  an  infringement  of  it,  but  or- 
dering a  reargnment  before  the  Circuit  Judge 

i/u^  Brewer)  and  himself,  on  three  questions: 
1)  whether  Thompson  assinied  the  copyright 
of  the  Manning  book  toHuutard,  so  that  Hub- 
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bard  could  pursue  bim  fur  no  infringement; 
(2)  whether,  if  such  assignment  n us  made,  it 
was  rescinded;  (3)  wheEher,  inasinucli  as  (he 
imprint  of  litibbard's  publication  did  not  con- 
form to  tbe  terms  of  tbe  statute,  he  could 
maintain  an  action  against  Thompsou  for  on 
infringement,  altliougb  Thompson  knew  that 
tbe  copyright  had  been  grnated. 

The  case  was  beard  beiore  the  two  Judees, 
and  was  decided  in  an  opinion  given  by  Jitilr/e 
Brewcrand  reported  in  25  Fed.  Itep.  IBS.  'I'he 
view  of  the  court  was,  that  the  Icsliinony  left 
the  matter  much  in  douht,  wlictlicr  the  paper 
signed  on  March  30,  1M80,  was  understood  by 
the  parties  to  bea  definite  and  close  contract,  "or 
a  mere  preliminary  statement — a  memonmduni 
of  matters  upon  which  they  had  agreed,  and 
which,  with  all  unsettled  details,  were  thereaf- 
ter to  be  put  into  the  form  of  a  complete  con- 
tract in  writing  and  then  signed  and  execuled. " 
Tbe  conclusion  of  both  kludges  was  stated  to  bo, 
that  there  was  not  in  the  testimony  that  which 
enabled  tbe  court  to  say  that  the  parUes,  in  re- 
spect to  all  the  items  of  tbe  proposed  agreement 
between  them,  ever  came  to  a  definito  under- 
standing;  tbat  there  were  still  some  matters 
unsettled  and  undetermined,  so  that  a  contract, 
as  it  was  a  single  contract  and  uodcrslood  tube 
a  single  contract,  could  not  be  said  to  have 
been  finally  and  definitely  consummated;  tbat 
tbe  cro»s  bill  ought  to  be  sustained  so  far  as 
concerned  the  tender — that  fs,  the  plates  ought 
to  be  returned  lo  Thompson  upon  the  pnvment 
by  him  to  Hubbard  of  tbe  $4,000  and  interest, 
but  thM,  so  far  as  any  claim  by  Thompson  for 
an  acoouoliiig  and  damages  was  concerned, 
tbe  course  of  dealing  between  the  parties  bad 
been  such  tbat  equitably  Thompson  was  not 
entitled  to  any  such  accuuiiting. 

On  tbe  27th  of  October,  1885,  a  decree  was 
made,  entitled  in  both  suits,  adjudging  that  no 
assignment  or  sale  of  the  copyright  of  tlic  Man- 
ning book,  or  of  the  electrotype  plates,  origi- 
nals of  illustrations,  and  stamps  for  binding, 
was  ever  made  by  Thompson  to  Hubbard,  by 
rirtue  of  the  instruments  of  writing  and  acts 
mentioned  and  described  in  the  original  bill, 
and  that  Hubbard  neither  acquired  nor  had  any 
title  to  or  ownership  in  tbe  copyright  of  said 
book  under  said  instruments  and  Acts,  or  any 
of  them,  and  dismissing  tbe  original  bill;  and  it 
was  det^eed  under  the  cross  bill,  tbat  Thomp- 
sou was  and  alvrays  ba|)  been  the  owner  of  Uie 
copyright,  electrotype  plates,  originals  of  lllus-  _ 
tr^ions,  and  stamps  for  binding,  of  tbe  Man-  l^**] 
ningbook,  and  that  Hubbard,  on  tbe  tender  to 
him  of  $4,000  with  interest  from  May  15, 1880, 
totbe  date  of  the  tender,  should,  on  demand, 
surrender  and  deliver  back  to  Thompson  tbe 
electrotype  plates,  originals  of  iUnstrations,  sod 
stamps  ioT  binding,  pertaining  to  said  book 
and  received  by  him  from  Thompson;  that,  if 
such  tender  should  not  be  accepted,  then  said 
sum  aod  Interest  should  be  paid  into  the  registry 
of  tbe  court,  to  abide  its  further  order;  tbat 
Thompson  was  not  not  equitably  entitled  to  an 
accounting  and  damages;  and  tnat  each  party 
should  pay  his  own  costs.  From  this  decree 
each  party  has  appealed  to  this  court. 

We  are  unable  to  concur  in  the  conclusion  of  1 143] 
tbe  circuit  court  on  the  question  of  the  sale  by 
Thompson  to  Hubbard  of  the  copyright  of  tbe 
Hamungbook. 
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Tbe  price  of  the  book  and  its  copyright,  In- 
cluding originals  of  cuts,  circulars,  plates  and 
book  stnnips,  having  been  fixed  by  agreement 
at  f4,000,  the  disputed  point  in  the  negotiations 
Of  March  SO,  188u,  was  u  to  tbe  extent  of  ter- 
ritory to  be  allowed  to  Tbonpsoo  for  theaale  of 
tbe  Manning  book,  be  insisting  upon  being  al< 
lowed  more  territory  than  was  specified  in  the 
draft  agreements  produced  by  Hubbard.  Tbe 
two  dnifts,  one  of  which  was  retained  by  each 
party,  differ  practicallv  only  as  to  tbe  amount 
of  territory  in  which  thompson  was  to  be  al- 
lowed to  sell  tbe  Manning  book,  Tbe  two 
instruments  agree  as  to  the  territory  in  which 
Thompson  was  to  have  nn  exclusive  right  to 
sell  tlie  other  publications  of  Hubbard. 

Tbe  two  parties  diflTer  in  their  testimony  as 
(144]  to  what  was  agreed  upon  in  regard  to  tbe  clause 
which  is  aubstautially  tbe  same  in  both  of  the 
iiiBtniinents,  namely:  "The  field  on  Stock  Book 
to  be  the  same  as  on  H.  Bros'  books  except  the 
six  counties  tn  Missouri  adjacent  to  Kkana 
City,"  Hubbsrd  testifying  that  bis  copy  repre- 
sented exactly  what  had  b«ea  settled  upon,  and 
that  the  concluding  paragraph  was  added  to 
make  everything  certain,  while  Thompson  tes- 
tifies that  be  supposed  the  concluding  sentence 
was  added  to  express  the  understanding  about 
the  plates  being  collateral  security  for  the  notes 
which  were  to  be  given,  although  tbe  special 
provision  about  Uie  collateral  security  was  in- 
serted in  the  paper  retained  by  him  as  well  as 
in  that  which  he  signed. 

Tbe  two  papers  agree  in  proTiding  for  the 
sale  to  Hubbard  of  the  plates  of  the  Manalng 
book,  Including  copyright,  tbe  originals  of  cuts, 
the  stamps  for  binding,  and  the  pistes  for  dr- 
culurs,  for  $4,000,  the  same  to  be  delivered, 
well  boxed,  at  the  depot  tn  St.  Loiiis,  free  of 
charge  for  boxing  or  drayage,  as  soon  as  the 
first  edition,  then  printing,  should  be  off  the 
press.  Tbey  also  agree  in  stating  that  Thomp- 
■OD  diould  par  for  all  books  wmcli  should  be 
toanufacturea  from  the  plates  upon  bis  order, 
with  hisexdusive  imprint  and  copyright  mark. 
If  ordered  in  lots  of  not  less  than  500  at  a  time, 
payable  in  cash  in  60  days,  the  price  to  be  10 

S>r  cent  in  advance  of  the  cost  to  Hubbard 
ros.  of  their  manufacture,  and  also  tbe  further 
cost  of  boxing  and  drayage. 

Tbe  two  papers  also  agree  in  proriding  that, 
for  tbe  period  of  two  years,  Thompson  would 
publish  no  books  except  those  be  then  had  in 
course  of  publication,  namely:  Texas  History, 
Almanac,  and  the  Tlce  Almanac,  and  would 
devote  biis  energies  largely  for  that  period  to  tbe 
rigorous  prosecution  of  tbe  sale  of  the  publica- 
tions  (Books  and  Bibles)  of  Hubbard  Bros. ,  and 
theirs  excloirirely  (including  Bibles),  aside  from 
bis  OWD,  as  named,  paying  for  tbe  same  within 
sixty  days  of  date  of  bills,  at  tbe  rate  of  06  per 
cent  off  from  the  retail  prices,  and  for  all  cir- 
culars, prospectus  books,  posters,  etc.,  at  cost. 

Tbe  two  papers  also  agree  in  the  time  and 
manner  of  payment,  in  cash  and  in  notes,  for 
the  platee  ana  copyright. 
The  two  papers  also  agree  in  proriding  that 
[145]  Hubbard  Bros,  should  supply  Thompson  with 
all  books  he  might  order  from  such  plates  in 
600  lots,  with  hu  ezclusiTe  imprint  and  copy- 
r^ht  mark,  at  10  per  cent  ad  ranee  on  the  actual 
cost  of  manufacture,  also  tbe  cost  of  boxing 
anddrayoge,  to  be  paid  in  cash  on  the  receipt 
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of  the  gocfds  by  Thompson;  and  in  tbe  state- 
ment that  Hubbard  Bros,  would  supply  Thomp- 
son with  their  other  books  and  nbles  at  a  dis> 
count  of  65  per  cent  from  the  rMoil  prices  of 
the  same,  and  that  ther  granted  him  the  exclu- 
sive right  of  tbe  sale  df  their  "close"  books  In 
certain  specified  territory;  and  in  stating  that 
each  party  should  be  responsible  to  tbe  other  in 
the  amount  of  $1  per  copy  for  any  "close"  or 
exclusive  books  sold  in  the  territory  of  the  other, 
and  that  all  applications  for  agency  coming 
from  without  tbe  field  of  eitber  should  be  re- 
ferred to  the  party  having  tbe  exclusive  right 
of  sale,  and  a  chargeof  60  cents  to  be  made  for 
each  application  so  referred;  and  that,  if 
ThomiMon  should  go  out  of  business,  or  for 
any  reason  cease  to  prosecute  tbe  sale  of  the 
ManniDs  book,  the  nght  of  sale  In  his  exclu- 
sire  flen  should  rerert  to  Hubbud  Bros.,  un- 
less his  successor  should  prosecute  tbe  sale  in 
like  manner  as  he  would  bare  done. 

Afterwards,  in  correspondence  with  Hubbard, 
Thompson  insisted  upon  lieiug  allowed  a  lar- 
ger territory  for  the  sale  of  tbe  Manning  bo(A 
than  that  specified  in  the  paper  he  bad  signed. 
Hubbard  insisted  that  tbe  provision  which  ap- 
pears in  both  of  tbe  papers, '  'The  field  on  Stoca 
Book  to  be  tbe  same  as  on  H.  Bros.'  books  ex- 
cept tbe  six  counties  in  Missouri  adjacent  to 
Kansas  Citr,"  specified  the  territory  which  had 
been  settled  upon.  Thompson  also,  in  a  letter 
to  Hubbard,  desired  a  date  to  be  fixed  for  tbe 
notes  and  for  tbe  conunenoement  of  the  two 
years  of  his  exclusive  right  in  the  Hubbard 
books.  As  to  those  matters.  Hubbard  replied 
that  the  date  of  the  notes  and  tbe  commence- 
ment of  tbe  two  years  would  pro^rlv  be  tlxed 
as  of  tbe  date  of  the  delivery  of  tlie  plates. 
Tbe  dispute  about  the  territory  to  be  allowed 
to  Thompson  in  respect  to  the  Manning  book 
continued,  but  was  finally  settled  in  a  corres- 
pondence which  oceuned  in  April,  1880,  and 
such  settlement  resulted  in  tlie  shipment  of  the 
plates  by  Thompson  to  Hubbard,  and  in  the 
payment  of  tbe  consideration  therefor,  by  $500  r  1461 
of  cash  and  |3,S00  hi  notes,  the  longest  of 
which  ran  for  two  years  from  the  16th  of  Ibty, 
1880,  and  all  of  which  were  duly  paid. 

Thompson  testifles  that  he  riiipiwd  the  plates 
because  he  and  Hubbard  had  come  to  an  agree- 
ment as  to  territory;  and  be  alio  swt  to  Hub- 
bard the  bill  of  sale  before  set  forth  as  a  partof 
the  original  bill. 

In  incloring  to  Thompson,  on  tbe  first  of 
June,  1880,  the  notes  amounting  to  $8,600, 
Hubbard  wrote  to  him  as  follows:  "We  inclose 
herewith  notes  to  tbe  amotmt  of  $8,600,  which, 
with  $600  alknred  yon  oa  botA  account.  Is  in 
full  settlement  of  your  bill  of  Hay  8d  for  plates, 
copyright,  original  cuts  and  stamps  for  bind- 
ing, of  Manning's  niuatrated  Stock  Doctor  and 
Live  Stock  Encyclopedia.  The  first  lot  of 
plates  did  not  reach  us  till  about  tbe  13tb.  sec- 
ond lot  about  the  18tb,  and  third  lot  Is  not  in 
/et,  10  we  date  notes  tha  llftfa,  which  Is  aotmer 
than  Is  really  due  rou.  Please  actoowledn 
receipt  in  full  and  obUge."  The  notes  were  alt 
of  them  dated  Hay  16, 1880,  and  each  of  them 
bore  interest  at  6  per  oait  perannum,  the  three 
$1,000  notes  being  parable  respeotirelr  at  8. 12, 
and  18  months  alter  date,  and  the  $600  note  at 
two  rears  afterdate.  Thompaon^fai  a  letter  to 
Hubbard  Bros.,  dated  June  4, 1880,  acknowl- 
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cdeed  the  receipt  of  tbe  four  notea  and  said : 
" Wilb  |500  prevtooflly  allowed,  they  are  pay- 
ment Id  full  of  plates,  eDgrarings,  copyright 
and  all  the  matenal  that  enter  into  the  manu- 
facture of  the  Slock  Book.  The  reserration 
being  tbat  we  control  certain  field,  and  are  to 
get  books  at  a  certain  rate  above  actual  cost  of 
nanuf nature. " 

TLie  draft  of  an  agreement  which  Hubbard 
sent  to  TboTopaon  In  July,  1860  related  only  to 
future  dellvenes  of  tbe  Manning  book,  to  the 
territory  in  whtch  U  waato  be  acud  by  Thomp- 
son, and  to  tbe  excln^Te  agency  by  Tbompson 
for  the  publications  of  Hubbard.  It  did  not 
mention  the  sale  of  the  plates  or  the  copyright, 
or  the  consideration  therefor,  because -Uiat  had 
been  settled  by  the  bill  of  sale  and  the  deliveir 
of  the  notes;  and  it  fixed  the  territorr  in  which 
the  Manning  book  waa  to  be  aold  by  Thompson, 
according  to  tbe  limits  which  had  been  settled 
[147]  upon  by  the  compromise  of  April,  1880.  Dp 
to  July,  t880.  after  the  compromise  of  April, 
18S0,  no  controversy  bad  ansen  In  regard  to 
anyvcopies  of  the  Manning  book  ordered  by 
Thompson,  becauae  be  had  ordered  none;  hav- 
ing on  hand  the  edition  which  be  bod  printed 
bel  'ore  he  delivered  tbe  plates  to  Hubbard.  Tbe 
draft  agreement  prepared  by  Thompson  and 
sent  by  him  to  Hubbard  in  August,  1880, 
differea  in  matters  which  Hubbard  considered 
material,  from  tbe  draft  agreement  sent  by 
Hubbard  to  Thompson  in  July,  1880. 

We  ore  of  opinion  that  the  transaction  be- 
tween the  parties  in  regard  to  Um  sale  of  the 
eopyrigbt  of  the  Manntug  book  and  the  plates 
therefor,  was  a  completed'  tranraction,  inde- 
pendently of  all  contracts  or  agreemenis  in  re- 
gaid  to  other  matters,  that  the  consideration 
therefor  was  paid,  and  tbat  that  contract  was 
never  rescinded. 

The  remark  made  by  Hubbard,  in  bis  letter 
to  Thompson  of  August  12,  ItJSO,  "I  am  quite 
agreeable  to  your  view  that  there  la  virtually 
no  agreement  between  us,"  had  reference  to 
matters  other  than  tbe  sale  of  tbe  copyright 
and  the  plates,  which  bad  passed  to  Hubbard, 
and  which  he  had  in  hla  poseession,  and  for 
which  he  had  paid  partly  In  cash  and  partly  in 
the  negotiable  promissory  notes  of  Hubbard 
Bros.  There  was  no  idea  on  the  part  of  either 
party  tbat  the  copyright  and  the  pintes  were  to 
be  reconveyed  to  Thompson,  or  that  be  was  to 
repay  the  consideration  to  Hubbard.  Neither 
party  suggested  anything  of  the  kind.  Hub- 
bard  waa  publishing  the  lx>ok  and  pushing  its 
sale,  and  Thompson,  in  and  after  th^  fall  of 
1880,  was  buying  from  Hubbard  and  paying 
for  such  ctmiu  of  tbe  Manning  book  as  be  de- 
rired  to  sell.  The  real  dlq>uto  between  the 
parties  woa.as  to  the  extent  to  which  Thomp- 
son should  be  bound  to  exert  himself  in  selling 
Hubbard's  other  publications,  and  should  be 
restricted  in  selling  any  other  publications  than 
the  three  specified  In  the  paper  of  March  80, 
1880,  And  tbe  point  which  conoamed  the  mat- 
ter of  tbe  sale  of  Hubbard's  publications  for 
two  years  had  become  unimportant  when  tbe 
original  bill  was  filed,  becatise  that  time  bad 
then  expired. 

Tbe  preparing  and  publishing  by  Thompson 
of  the  Periam  and  Baker  book  waa  entirdy  in- 
[148]  oonststent  with  the  Idea  that  be  sttllowned  the 
copyright  of  the  Manning  book.  At  tbe  time 
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the  original  bill  was  filed,  Hubbard  had  fully 
performed  his  agreement  to  furnish  the  Afan- 
ning  hook  to  Thompson  as  Thompson  ordered 
it,  bad  respected  tbe  territory  idlotted  to  Thomp- 
son, and  had  shipped  bis  other  publications  to 
Thompson  as  demanded.  On  these  facts,  there 
could  be  no  revestins  In  Thompson  of  the  title 
to  the  copyright  ana  the  plates,  and  all  tbat  he 
could  ever  have  a  right  to.  growing  olit  of  the 
failure  by  Hubbard  to  perform  any  agreements 
which  he  had  entered  mto,  was  a  remedy  by 
damages  in  on  action  at  common  law,  or  a  rem- 
edy by  a  bill  in  equity  for  specific  performance, 
on  the  basts  of  the  existence  of  the  actual  agree- 
ment made. 

The  remaining  question  Is  as  to  whether 
Hubbard,  as  the  owner  of  the,copyright  of  the 
Manning  book,  can  maintain  his  suit  against 
Thompson  for  Its  iafriogement. 

The  following  statement  is  made  in  tbe  brief 
for  Hubbard:  '^t  Is  conceded  tbat  plaintiff's 
book  was  duly  entered  for  copyright;  that  be- 
fore publication  a  printed  copy  of  the  title  of 
the  book  was  delivered  at  the  office  of  the  Li- 
brarian of  (Toncress  at  Washington;  tbat,  with- 
in ten  days  after  publication,  two  complete 
copies  of  the  best  edition  of  the  book  were  de- 
livered at  the  office  of  the  Librarian  of  Con- 
gress at  Washington;  and  tbaton  the  page  next 
after  the  title  page  there  was  printed,  in  every 
copy  of  the  first  edition  of  the  l)ook,  notice  of 
copyright  in  the  following  words,  viz.:  'En- 
tered according  to  Act  of  (Engross,  in  the  year 
1880,  by  N.  D.  Tbompson  &  Co.,  in  the  office 
of  the  Librariao  of  Congress,  at  Washington.' 
It  is  also  conceded  thai,  after  Mr.  Tbompson 
hod  delivered  the  electrotype  plates  of  the  book 
to  Hubbard  Brothers,  they  chaaged  tbe  form 
of  the  copyright  notice,  so  as  to  read  as  fol- 
lows, viz. :  'Entered  according  to  Act  of  Con- 
gress,' In  which  form  the  notice  was  printed  in 
the  copies  of  several'  editions,  and  that  after- 
ward plaintiff  again  changed  tbe  notice  of 
copyright  so  aa  to  read  as  follows:  'Copyright, 
1880.'  m  which  last  mentioned  form  tbe  notice 
waa  printed  in  the  copies  of  several  editions." 

One  of  the  forms  used  by  Hubbard  did  not 
state  either  the  year  in  which  the  copyright 
was  entered,  or  by  whom  it  was  entered;  while  [140] 
tbe  other  form  mentioned  the  year  but  not  the 
name. 

Section  4963  of  tbe  Revised  Statutes  provides 
as  follows:  "No  person  shall  maintain  an 
action  for  tbe  infringement  of  bis  copyright 
unless  be  shall  give  notice  thereof  by  Inserting 
In  tbe  several  copies  of  every  edition  published, 
on  the  title  page  or  tbe  page  immediately  fol- 
lowing, if  it  be  a  book;  or  if  a  map,  chart, 
musical  composition,  print,  cut,  engraving, 
photograph,  paiotinz,  drawing,  chromo,  stat- 
ue, stetuary,  or  mcnel  or  design  intended  to 
be  perfected  and  completed  as  a  work  of  the 
fine  arta,  by  inscribing  upon  some  portion  of 
the  face  or  front  thereof,  or  on  the  face  of  the 
aabstance  on  which  the  same  shall  be  mounted, 
the  following  words:  'Entered  according  lo 

Act  of  Congress,  in  tbe  year  by  A.  B., 

in  the  office  of  the  Librarian  of  Congress,  at 
Washington.'  " 

Bectton  1  of  the  Act  of  June  18, 1874,  chap. 
801  (16  Stat,  at  L.  78),  which  Aa  took  effect 
on  and  after  August  1, 1874,  provides  as  fol- 
lows- "That  no  person  shall  maintain  an  action 
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for  tbc  infrin^emcDt  of  bis  copyright  unless  be 
abflii  fiive  notice  tliereof  by  inscrtiiie  in  the  sev- 
eral copies  of  every  edition  publisncd,  on  the 
title  page  or  the  page  immediately  following, 
if  it  be  a  book;  or  If  a  map,  chart,  musical 
composition,  print,  cut,  engraving,  photograph, 
painting,  drawing,  chromo,  statue,  stattuuy, 
or  model  or  design  intended  to  be  perfected 
and  completed  as  a  work  of  the  Qne  arts,  bv 
inscribing  upon  some  visible  portion  thereof, 
or  of  the  substance  on  which  the  same  shall  be 
moiuiled ,  the  following  words,  viz. :  'Entered  ac- 
cording to  Act  of  Congress,  in  the  ^ear  , 

by  A.  o.,  in  the  office  of  the  Librarian  of  Con- 
gress, at  Washinglon;'  or,  at  bis  option  the 
word  'Coprrigbt,'  together  with  the  year  the 
copyright  was  entered,  and  the  Dame  of  the 
piirlv  by  whom  it  wns  taken  out;  thus — 'Copy- 
right. 18—,  by  A.  B.'"  The  4th  section  of 
the  fiflme  Act  repealed  all  laws  and  parts  of  laws 
incousistcDt  witu  the  provisiona  contained  in 
tlio  first  three  sections  of  the  Act. 

It  is  very  clear  that  Hubbard,  as  tbe  propri- 
etor of  the  copyright,  was  bound  to  give  the 
statutory  notice  in  the  several  copies  of  every 
[160]  edition  published  bv  him,  and  that  be  did  not 
do  so.  Tbe  plain  oeclamtion  of  tbe  statute  is, 
that  DO  person  shall  maintain  an  action  for  tbe 
iofringemeot  of  Af»  copyright,  unless  be  shall 
give  notice  thereof  by  inserting  tbe  prescribed 
words  iu  tbc  several  copies  of  every  edition 
published.  That  means,  every  edition  which 
lie,  as  controlling  the  publicnlion,  publishes. 
His  fnilure  to  give  such  notice  debars  him  from 
m:iiutainiQc  an  action  for  the  infringement  of 
his  copyright.  The  word  "action"  means  an 
action  either  at  law  or  in  equity. 

Section  8  of  tbe  Act  of  Slav  81,  1790,  cbap. 
15  (1  Stat,  at  L.  12.'i),-declared  that  no  person 
should  be  entitled  to  the  benefit  of  that  Act, 
unless  he  should  first  deposit  a  printed  copy  of 
the  title  of  a  book  in  the  prescnlted  office;  and 
fiirllier  provided  that  the  author  or  proprietor 
should,  within  a  pre8Gril>ed  time,  cause  a  copy 
of  the  record  of  tbe  title  to  be  publislied  tn  one 
or  more  ncwspaiHTS,  as  prescribed. 

ISvction  1  of  the  Act  of  April  20,  1803,  cbap. 
80  (a  Stat,  at  L.  171),  provided  that  every  per- 
son who  should  seek  to  obtain  a  copyright  of  a 
book  should,  in  addition  to  the  requisites  en- 
joined  in  tbe  Act  of  1790,  give  information,  bj 
cfliit'iiig  the  copy  of  the  record  to  be  inserted  at 
full  length  ID  tbe  title  pace,  or  in  the  page  Im- 
nu'dialely  followlog  the  title,  of  the  book. 

Section  5  of  the  Act  of  February  3,  1831, 
chap.  16  (4  Stat,  at  L.  437),  declared  that  no 
]>crMOD  should  be  entitled  to  the  benefit  of  that 
Act,  unless  be  should  iusert  tbe  prescribed 
words  in  tbe  published  copies  of  tbe  book. 
In  section  97  of  the  Act  of  July  8,  1870,  chap. 
230  (16  Stat,  at  L.  214),  now  section  4962  of 
the  Revised  Statutes,  the  language  of  section  6 
of  the  Act  of  1831  was  changed  so  as  to  declare 
that  DO  person  should  maintain  an  action  for 
the  Infrmgemcnt  of  his  copyright,  unless  he 
should  Insert  Id  the  several  published  copies 
the  notice  prescribed.   This  requirement  of 

fiving  tbe  prescribed  notice  bss  always  been 
eld,  under  all  of  tbe  statutes,  to  be  one  of  the 
conditions  precedent  to  the  pei-fectlon  of  the 
copyright,  the  other  two  being  the  deposit,  be* 
fore  publication,  of  tbe  printed  copy  of  the 
title,  and  the  depositing  in  the  public  office, 
86 


within  tbe  prescribed  time  after  pabllcation,  ot 
a  copy  or  copies  of  the  book.  Wheaion  r, 
Peten,  83  U.  S.  8  Pet.  591  [8: 10551;  MerreU  t. 
Tiee,  104  U.  S.  557  [26;  8541;  CaUaghan  t. 
livers,  188  U.  8.  617,  652  [32:  547,  557J. 

It  is  DOt  enough  that  Thompson,  while  hs  [ISI] 
owned  tbe  copyrigbt,  gave  the  required  notice 
in  tbe  copies  of  every  edition  be  published, 
while  it  was  Am  copyright.  Tbe  inhibition  of 
the  statute  extended  to  and  operated  upon 
Hubbard  while  he  owned  the  copyrigbt,  in  re- 
spect to  tbe  copies  of  every  edition  which  he 
published;  and  for  his  failure  he  is  debarred 
from  maintaining  his  action. 

Tbe  view  is  uT:ged.  that  tbe  only  object  ot 
the  notice  required  by  the  statute  is  to  give  no- 
tice of  the  copyrigbt  to  tbe  public;  and  that, 
as  Thompson  himself  took  tbe  copyright,  and 
had  vested  the  title  to  it  in  Hubbard,  he  has 
no  right  to  infringe  tbe  copyrigbt,  although  It 
may  be  Invalid  as  to  the  rest  of  the  world.  But 
we  are  of  opinion  that  tbe  failure  of  Hubbard 
to  comply  with  the  statute  operated  to  prevent 
his  right  of  action  against  Thompson  fcom 
coming  into  existence.  This  right  of  action, 
as  well  as  tbe  copyrigbt  itself,  are  wholly  stat- 
utory, and  the  means  of  securing  any  right  of 
action  in  Hubbard  are  only  those  prescribed  by 
Congress.  Whfaton  v.  Peters,  33  U.  S.  8  Pet 
691,662,663  [8:10551;  Banks  v.  Manduater, 
128  U.  S.  244,  252  [anU.  425,  428]. 

The  decree  of  the  Cireuit  Court  it  reteraed 
and  the  case  it  remanded  to  that  Court,  u>ith  dt- 
rectioTit  to  ditmiti  the  original  biU  and  the  erott- 
bill,  with  eostt  in  the  Circuit  Court  to  neither 
party.  Eaehparty  it  to  pay  one  htJ^trf  <Ul  the 
eottt  in  this  Churt. 


JESSE  SPALDXNO.  Collector  of  Custom  resi 
for  tbe  PtntT  and  Distbict  or  Chicaoo, 
P(ff.  in  JBrr.  , 

LOUIS  HANASSE. 


SAME  «.  SAME. 


SAME  t.  JOSEPH  VANACEEa 


SAME  e.  SAME. 


SAME  V.  8.  TA^UDA. 


SAME  e.  JOHN  V.  FAKWBLL  et  al. 


SAME  V.  LEWIS  COHN  bt  au 

(See  8. 0.  Reporter's  ed.  6M(U 
Ca$e  tried  by  eouri—wUwr  tifjurjf. 

Where  a  case  was  tried  br  the  court  without  a  Jxaj, 
bj  affreement  of  the  parties,  but  there  Is  no  al- 
l^tloD  that  tlie  stlpulatloD  was  In  writuv,  as 
required  tiy  Uw  statute,  Doenor  In  tbe  rulings  ot 
the  court  at  tbe  trial  can  be  examfoed  by  tUs 
court;  It  can  only  Inquire  whether  the  deelaia- 
tlon  was  BufBcIeot  to  sustain  tbe  Judgnient. 
[Nos.  278,  279,  280,  281,  282,  284,  285.] 
Not.  £78.  £79,  £80,  and  £81  Submitted  ApHt 

£4,  1889.    Decided  May  IS,  1889. 
Nob,  £S£,  £84  and  £85  Argued  Aprit  £S.  2889, 
Decide  May  IS,  1S89. 
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IN  ERROR  to  the  Circuit  Court  of  the  United 
Slates  for  the  Northern  District  of  HUooIb, 
to  reriew  judnDeots  Id  favor  of  plaiottb  for 
the  recover;  or  duties  fllegally  exacted.  Af- 
firmed. 

The  facts  are  stated  in  the  opinion. 
Hr.  Wm.  A.  Manrr  Aatiit.  At^-Oen., 
for  plaintiff  In  error,  in  Nofl.  278,  279, 864  and 

285. 

Mr.  O.  A.  Jenks,  SoUeiter-Oen. ,  for  plabit- 
tfl  in  error,  in  Hat.  280,  281  and  283. 

Mr.  Vmrcj  L.  Shommn  fordafeodants  in 
error  in  all  tBe  cases. 

Mr.  CJiitf  JvtHee  Fnllar  delivered  tbe  oirin- 
ion  of  the  court: 
[66  J  All  of  iliese  cases  wen  tried  hr  tbe  court 
iritbout  a  jury,  by  agreement  of  toe  parties  as 
atieged  in  the  record;  but  there  la  no  allegation 
that  the  stipulation  was  in  writing,  as  required 
by  the  statute;  and,  under  the  ruliug  in  Bmd 
V.  Duttin,  113  U.  a  6W  [38:  SSSL  and  Dundee 
Mortgage  Company  t.  Etighet,  124  U.  8.  157 

gl:  867],  no  error  can  be  enmlned  In  the  rul- 
ffs  of  the  court  at  the  trial.   We  can  only  fn- 

Jiuire  whether  the  declarations  were  reapect- 
vely  suflScient  to  sustain  the  Judgmenti.  As 
there  appears  to  be  no  error  In  this  iQgaid,  the 
fudgmenU  art  teteraUy  affirmed. 


LOWELL  M.  PALMER,  Ptf".  i»  Brr., 
«. 

E.  P.  ARTHUR. 
(See  8.  C.  Beporter's  ed.  ao-A) 

OtieetioHt  wAm   HmgardaA—wU  ef  error 

orought  for  delay. 

L  Where  tbe  objeotiona  to  the  petition  amount 
elm  ply  to  SBacrtlng  that  the  grouud  of  action  was 
Imperfectly  and  Inaccurately  stated,  and  vhater- 
er  defeots,  ttDperfectlons  or  omlmious  there  may 
have  been.  If  not  ottvlated  by  the  subeequeat 
pleadlogs,  wece  cured  by  tbe  verdict,  whloh  must 
be  amumed  to  have  prooeeded  upon  proof  of 
facts  which  ^uiUfied  It-tbe  objeoUons  wUl  be  dis- 
regarded. 

1.  Where  It  la  apparent  that  the  writ  of  error 
could  only  have  t>eeo  sued  outforpurpoeeaof  de- 
ky«  tbe  Judgmeat  will  be  afllrmed  with  10  per 
eent  damages,  interestand  costs. 

QSo.  802.] 

Submitted  AfrUtti,  1889.  Decided  Mag  IS,  2889. 

rr  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Kentucky,  to  re- 
Tlew  a  Judgment  In  favor  of  plaimtlfl  in  an  ac- 
tion to  recover  for  a  breach  of  a  ccmtract  to  pay 
for  certain  ttavea  made  for  defendant  4f- 
firmed,  with  30  per  cmt  damage*,  inierett  and 
«o»t$. 

The  facts  are  stated  in  the  cnlnlon. 

Mr.  Wkltar  B^au  for  (daintlff  in  error. 

JA*.  Was.  HodBsy  ftardefeudant  in  error. 

[011     Mr.  CW*'i"'^FnU«rdeliTeradthe^D* 
Ion  of  the  court: 
This  is  an  action  at  law  to  recover  upon  an 


T.  AbTOUB.  60-03 

ailegied  breach  of  contract  to  pay  for  certain 
staves  made  or  procured  to  be  made  by  defend- 
ant in  error  for  plaintiCF  io  error,  to  be  culled, 
branded,  and  received  Ity  the  latter  on  the 
Cumberland  River  and  its  tributariea,  In  the 
CouoUes  of  Enoz  and  Bell,  in  the  Stale  of 
Kentucky. 

The  action  was  commenced  In  the  Circuit 
Court  of  Whitley  County,  and  removed  into 
tbe  Cirenit  Court  of  Uie  United  States  for  the 
1>istrict  of  KentuckT, 

The  petition  of  Arthur,  the  plaintiff  below 
(omitting  tbe  apidlcation  for  attaobmeot).  was 
as  follows: 

"The  plaintiff,  E.  P.  Arthur,  stales  that  be- 
fore tbe  80th  of  May,  1S84,  he  had  a  contract 
with  the  defendant,  L.  M.  Palmer,  to  make 
and  have  made  for  defendant  an  unlimited 
number  of  staves  oo  tbe  Cumberiand  River 
and  its  trlbutartes,  in  the  Counties  of  Enoz 
and  Bell,  State  of  Kentucky,  for  which  defend- 
ant was  to  pay  plaintiff  $14  for  each  1 ,000  that 
were  44  incnes  In  length  on  the  creeks  and  $16 
per  1,000  on  tbe  river,  $9  per  1,000  for  84- 
incb  staves  on  tbe  river  and  $8  per  1,000  ou  tbe 
creeks;  that  on  the  80th  of  Hay,  1884.  plalnUff 
had  made  under  tbe  contract  800,000  staves,  at 
which  time  defendant  did  not  vrish  any  more 
staves  made,  and  plaintiff  and  defendant  agreed 
that  no  more  were  to  be  made  at  tbe  time,  and 
defendant  was  to  pay  plaintiff  for  the  staves 
made,  and  paid  pl^ntiff  at  the  Unw  $4,017.78 
for  286.000  of  the  staves,  and  was  to  pay 
plaintiff  for  the  remainder,  S14,000  staves,  on 
the  1st  of  November,  1884.  Plaintiff  states 
that  of  514,000  staves  not  paid  forand  that  bad  [6S] 
been  made,  480,000  were  44-ioch  staves,  for 
which  defendant  was  to  pay  $14  per  thousand, 
sad  25,000  84-incb  staves,  ror  which  defendant 
was  to  pay  $6  per  thousand;  that  there  was  due 
and  owing  the  plaintiff  by  the  defendant  on 
the  1st  of  November,  1884— 

For  469.000  at  $14  per  thousand..  $9,848 

For  35,000  at  $8  per  thousand....  900 
makioK  due  and  owing  the  plaintiff  by  the  de- 
fendant for  said  suvea  $7,046.  Plaintiff  states 
that  Williamsburg,  Ky.,  is  the  place  where  de- 
fendant carries  on  the  business  of  manufactur- 
ing staves,  eta.  and  where  his  authorized 
agents  were  located;  that  at  the  time  tbe  money 
was  due  on  said  staves  he  called  on  tbe  agent 
at  his  place  of  doing  business  for  the  money 
(the  defendant  being  a  nonresident  of  and  ab- 
sent from  the  Btateoi  Kentucky),  and-  he  failed 
and  refused  to  pay  the  same  or  any  j)art  thereof; 
same  still  due  and  owing  the  plamtiS  by  the 
defendant,  with  Interest  from  the  1st  of  No- 
vember, 1884.  Plaintiff  states  that  all  of  said 
staves  have  been  culled  and  branded  by  the  de- 
fendant eicmt  about  60.000,  which  it  was  the 
duty  of  the  defendant  to  have  culled  and  brand- 
ed. W^berefore,  plaintiff  asks  judgment  for 
said  sum  of  seven  thousand  and  forty-slz  dxAi- 
lars,  his  cost,  interest,  and  all  proper  relief." 

To  this  petition,  Palmer,  the  defendant  below, 
filed  an  answer,  which  conceded  the  existence 
of  tbe  contract  but  averred  that  It  was  not 
fully  nor  accurately  set  forth  by  plaintiff,  and 
stated  varions  allwed  dlffMeaces  as  to  tbe  size 
and  character  of  tfie  Btaves.  and  tbe  price  to  ba 
paid  therefor,  asserting  also  that  "AH  upon  in- 
spection were  to  come  up  to  oontract  lequire- 

S7 


Mom— As  to  mwit  (f^Mtii  ore  eured  Z>v  tunKct 
end  what  not-see  note  to  Willi  T.  CUUn,  tt  U.  &.  28 

l^od.«0. 
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ment,"  and  that  "The  said  contract  related  to 
and  embraced  only  such  staves  as  might  be 
made  by  the  plaintiff  himself,  or  which  might 
be  made  br  'Others  and  paid  for  by  plaintiff." 
It  admitted  that  over  205,000  staves  were  re- 
ceived and  paid  for,  but  denied  that  defendant 
had  agreed  to  pay  for  514,000  other  staves,  or 
that  he  had  cuited  or  branded  an;  other  staves 
than  those  paid  for  May'30,  iSHi,  since  which 
date  be  bad  "not  accepted  nor  has  be  had  an 
opportunity  to  accept  any  more  staves  from 
[631  plaintifl,  but  he  has  also  accepted  and  re- 

ceived from  persODS  making  and  owning  the 
staves  within  the  territory  covered  by  the  agree- 
tnent  with  plaintiff  almut  13,000  staves,  and 
has,  with  the  plaintiff's  consent,  paid  tn  the 
pers(Hi8  so  making  or  owniog  such  staves  (and 
who  were  in  no  wise  parties  to  the  contmct  be- 
tween plaintiff  and  defendant)  the  full  price 
thereof,  giving  items  ng^gating  $153.69. 

To  this  answer  plainuff  replied,  averring, 
among  other  ihiocs,  "that  prior  to  the  30th  of 
Nay,  1884,  defendant's  agents  had 'inspected, 
culled  and  branded  the  800,000  staves  mentiooed 
In  the  petition,  except  about  50,000." 

The  defendant  rejoined  to  the  reply,  saying, 
that  some  time  liefore  May  80, 1^,  he  in- 
formed plaintiff  "the  contract  with  him  would 
then  be  terminated,  but  that  defendant  would 
at  once  proceed  to  take  up  aod  inspect  and  pay 
for  enou<;b  of  the  stives  made  to  amount  to 
the  sum  plaintiff  then  needed,  viz.:  about 
$4,000,  and  the  remainder  of  the  staves  already 
made  could  be  Inspected,  and,  if  up  to  contract, 
taken  later.  The  defendant  authorized  such 
an  arrangement,  and  it  was  agreed  upon  be- 
tween ana  by  the  parties."  But  defendant 
further  averred  that  plaintiff  refused  to  permit 
the  remaining  staves  to  be  inspected.  Where- 
upon plaintiff  sur  rejoined,  denying  that  he  re- 
fused to  allow  the  staves  to  be  inspected,  and 
also  that  "there  was  to  be  any  other  or  further 
inspection  of  the  staves  by  defendant  or  hia 
agents  after  tbey  bad  been  once  culled  and 
branded." 

The  cause  having  come  on  for  trial  and  a  jury 
having  been  impaoeled  to  try  the  issue  joined,  \ 
the  defendant,  after  the  evidence  was  all  in, ' 
amended  bis  answer  by  averring  that  the  staves 
in  controveriT  were  owned  parties  other 
than  plaintiff,  which  amended  answer  waa 
"traversed  of  record  by  the  plaintiff."  The 
jury  found  for  the  plaintiff  the  sum  of  $6,094 
with  interest  from  November  1,  1884,  and 
jud^ent  was  entered  upon  said  verdict.  No 
motion  for  a  new  trial  or  in  arrest  was  made, 
nor  was  any  hill  of  exceptions  token.  From 
the  Judgment  the  pending  writ  of  error  was 
prosecuted  to  this  court  aud  errors  assigned  as 
follows:  That  the  circuit  court  erred— 
[64]  "iBt.  In  rendering  judgment  for  the  plaintiff 
for  any  sum  whatever. 

"3d.  In  not  rendering  Judgment  on  tlie  trial 
for  the  said  Lowell  M.  Palmer  instead  of  for 
laid  E.  F.  Arthur. 

"8d.  In  not  adjudging  that  the  plaintiff  In 
error  on  the  pleadings  was  entitled  to  a  dls- 
mlBoal  of  the  action  and  a  judgment  for  his 
coats  " 

r  rora  the  petition  it  appears  that  plaintiff 
sued  upon  a  contract  with  defendant  to  make 
or  cause  to  be  made  for  blm  witbin  Knox  and 
Bell  Countiei  u  unlimited  number  ot  staves 
«8 


of  spedfled  dimensions,  to  be  paid  for  at  stipu- 
lated prices;  that  on  the  30th  of  May,  1884, 
plaintiff  bad  made  under  the  contract  800,000 
staves,  at  which  time  the  parlies  aprecd  the 
manufacture  !:houtd  cease,  and  defendant  paid 
at  once  for  286,000  of  the  staves,  and  agreed  to 
pay  for  the  remainder,  viz.,  514,000,  on  tbeflrst 
day  of  the  following  November,  but  did  not  do 
so,  and  plaintiff  claimed  lo  recover  as  of  Novem- 
ber 1,  1884,  $6,846  for  489,000  staves  at  $14 
per  thousand,  and  $300  for  25,000  sliives  at  $8 
per  thousand,  and  that  of  the  514,000  staves  all 
had  been  culled  and  branded  by  defendant  ex- 
cept 50,000.  The  defendant  disputed  the  terms 
of  the  adjustment  of  May  SOtli  and  various 
other  of  the  facta  alleged  oy  plaintiff,  and  in- 
sisted he  was  not  bound  to  take  any  more  staves 
than  he  had  paid  for  without  an  inspection, 
which  be  had  not  been  allowed  to  make.  The 
verdict  of  the  Jury  excluded  the  contract  price 
of  the  60,000  unbranded  staves,  and  the  price 
of  the  18,000  staves  which  defendant  claimed 
to  have  paid  others  for,  with  the  consent  of 
plaintiff;  disposed  of  the  issue  as  to  ownership; 
and  necessarily  determined  Uie  number  of 
staves  over  and  above  what  had  been  naid  for 
Hay  80,  1884,  and  the  number  which  liad  been 
culled  and  branded  by  the  defendant,  and  that 
the  agreement  between  the  parties  was  such 
that  the  culling  and  branding  amounted  to  an 
acceptance  of  the  staves  so  culled  and  branded, 
the  delivery  and  acceptance  being  complete 
without  any  further  inspection.  The  objec- 
tions to  the  petition  amount  simply  to  assert- 
ing that  the  ground  of  action  was  imperfectly 
and  inaccurately  stated;  and  whatever  defects, 
imperfections  oromissloQS  there  may  have  been 
if  not  obviated  by  the  subsequent  pleadings, 
were  cured  by  the  verdict,  wtuch  must  be  as- 
Bumed  to  have  proceeded  upon  proof  of  facts 
which  Justified  ft;  and  as  it  is  api»rent  that  the 
writ  of  error  could  only  have  been  sued  out  for 
purposes  of  dela^,  the  Judgment  Is  q^traud, 
tBith  to  per  cmt  damaga,  t'ntemt,  and  cmU. 


UNITED  STATES.  Bff., 

OEOROE  H.  PERRm  et  al. 
(See  8.  C  Beporter'sed.  SMB.) 

ticn. 

1.  AquesUonoerUfledondlvlBfonof oplnlonmuit 
present  a  dear  and  digtlnotquestloo  of  law. 

2.  It  never  was  deslvned  that,  because  a  oase  la  a 
trouUeaome  one,  or  is  a  new  one,  and  because  the 
Judges  trrfoff  the  case  may  not  be  perfeoUjr  satis* 
fled  as  regards  all  the  points  raised  In  tbe  eonrse 
of  the  tc^  the  whole  matter  shall  be  lefored  to 
this  court  for  tti  deelslon.  In  advance  <tf  a  regular 
triaL 

9.  In  cases  whlob  otme  here  for  review,  tills  eouTt 
iBonly  an  appellate  oonrt,  except  In  tbe  Umlteil 
olui  of  oMM  where  tbe  court  has  original  Jurto- 
dlotioiL 

[No.  1085.1 
au^ttsd  AprH  S,  9,  1S89.  Decidtd  Majt 

1889. 
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NOTB.— As  to  what  the  dlvioton  of  the  Oroult 
Court  Bhould  1)8  on.  In  case  of  oertlflcation  ot  dl- 
▼isloo,  see  10  How..  UL.ed.885k 
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ON  A  CERTIFICATE  of  divisioD  of  op!n- 
ioD  betweeo  the  Judges  of  the  Circuit  Court 
of  the  United  States  for  the  District  of  Cali- 
foroia,  oo  demurrer  to  an  iodictmeot  for  cod- 
•piracy.  Bemanded. 
Tlie  facts  are  stated  In  the  ooinioD. 

Mr.  A.B.  Garland,  ^«y-Gcn.,  for  plaintiff. 

Meaan.  Frank  B.  Surd,  Watier  K  Smith 
and  \^'\Uiam  M.  Stewart  for  defendants. 

(The  court  declined  to  hear  argument  of 
counsel  in  this  case.) 

Mr.  Juatiee  HlUar  delivned  the  opinion 

of  the  court: 

This  case  also  comes  before  ui  by  Ttrtue  of  a 
certificate  of  division  in  opinion  between  the 
Judges  holding  the  Circuit  Court  of  the  United 
States  for  the  District  of  California,  upon  an 
indictment  affninst  George  H.  Periin,  John 
McNec,  and  John  H.  Benson  for  con«pIracy. 
The  indictment  consists  of  three  counts.  They 
act  out,  so  far  as  ve  can  gather  from  the  oon- 
fused  statement,  that  the  three  defendants  en- 
tered Into  a  conspiracy  with  some  one  else,  to 
the  jurors  unlcnown,  to  defraud  the  United 
K?tatcs  of  a  large  sum  of  money,  to  wit,  $492; 
t)iat  in  pursuance  of  said  conspiracy  they  pro- 
cured a  contract  to  he  made  between  Qeorge 
H.  Perrtn.  then  a  I>eptii^  United  States  Sur- 
veyor, and  William  if.  Brown,  Surveyor-Gen- 
eral for  the  State  of  California,  for  the  survey 
of  certain  township  lines;  that  said  Perrln  pro- 
duced a  fraudulent,  fictitious  and  pretended 
survey  of  the  lands  described  in  that  contract, 
and  caused  fictitious  and  fraudulent  field-notes 
of  said  pretended  survey  to  be  made  and  re- 
turned to  the  United  States  Surveyor-General; 
whereas,  in  point  of  fact,  do  such  surveys  had 
been  made,  aod  said  field-notes  were  utterly 
false  and  fictitious.  Wherefore,  it  is  alleged 
that  in  this  manner  the  said  Ferrin,  McNee  and 
B(?c5K)n  fraudulently  and  corruptly  conspired 
and  agreed  together  to  defraud  the  UniteC  Btates 
of  the  sum  of  money  aforesaid. 

The  second  count  attempts  to  recite  the  same 
contract  aod  the  same  pretended  survey  and 
field-notes,  and  that  by  these  false  documents 
and  pretenses  William  H.  Brown,  the  United 
States  Surveyor-General,  was  deceived  and  In- 
duced to  certify  the  sum  accrued  to  and  earned 
by  said  Perrin. 

The  third  count.  In  addition  to  these  charges, 
adds  that  the  false  and  corrupt  field-notes  were 
accompanied  by  a  willful  and  corrupt  oath  and 
Btfidavit  that  they  were  all  true,  and  that  Per- 
rin had  marked  said  comers  and  established 
said  lines  In  the  specific  manner  described  in 
said  field-notes,  when  in  truth  and  in  fact  he 
had  not  In  his  own  proper  person  made  any 
actual  survey  of  these  lines  at  all. 

To  each  of  these  counts  there  was  filed  a  de- 
murrer setting  up  thirty  grounds  for  its  sup- 

yort.  Upon  the  argument  of  this  demurrer  the 
udges  certified  seven  questions  as  regards  each 
of  these  counts,  upon  which  they  differed  in 
OfdnioD.  As  Uiese  are  the  same  in  regard  to 
each  count,  those  relating  to  the  first  count 
will  be  stated  as  follows: 

"  1.  Do  the  facts  stated  in  ttie  first  count  of 
the  faidictment  constitute  an  offense  under  sec- 
tion M40  of  the  Bevised  Statutes  as  amended 

ISl  L'.  S. 


Id  1879,  1  Sup.  R.  S.  484,  and  section  tiiSS  of 
the  Revised  Statutes? 

"  Are  suIBcitnl  facts  stated  in  the  first  cmmt 
of  the  indictment  to  make  a  good  count  under 
sections  6440  and  5438  Revised  Statutes;  or 
under  section  5440  alone;  or  under  section  5440 
in  connection  with  an;  other  provisiou  uf  the 
statutes? 

"3.  Does  the  first  count  of  the  indictment 
sufficiently  describe  an  offense  under  sections 
5440  aud  5^138,  or  any  other  provistion  of  the 
Revised  Statutes,  or  under  section  5440  alone? 

"4.  Are  the  means  by  which  the  puriies 
conspired  and  agreed  to  defraud  the  United  [57] 
States  set  forth  with  sufiicieDt  tullDCss  and  par- 
ticuliirity  in  the  first  count  of  the  iudiclmrnt  to 
coDstittue  a  good  count  in  that  pariiculiir? 

"5,  Is  any  overt  act  perfornitil  by  any  one 
of  the  alleged  conspirators  to  effect  the  object 
of  the  conspiracy  sufficiently  stated  in  the  first 
count  of  the  indictment  to  constitute  a  good 
count  in  that  particular? 

"6.  If  there  is  any  defect  or  imperfection  in 
the  first  count  of  the  indictment  is  it  in  t  he  mat- 
ter of  form  only,  not  tending  to  the  prejudice 
of  the  defeodaDt.  within  the  meaning  of  section 
lOiS.  Revi!«d  Sututes? 

"  Does  the  surveying  contract  set  out  In  the 
first  count  of  the  indictment  appear,  upon  all 
the  allegations  of  the  count,  to  be  the  individ- 
ual private  contract  of  W.  H.  Brown,  or  a  con- 
tract made  io  his  oflScial  character  as  surveyor- 
general,  on  behalf  of  and  blDdlng  upon  the 
United  States?" 

We  are  DOt  able  to  discover  in  any  one  of 

these  points  that  clear  aod  distinct  preRr-iUtt- 
tioo  of  a  question  of  law  which  we  litive  so  re- 
peatedly held  to  he  necessary  to  invoke  the  ac- 

I  lion  of  this  court.  Indeed,  they  are  but  a  rei>e- 
tition  in  various  forms  of  tlie  question  whether 
the  iodictmcDt  iH*csents  facts  sulBcieut  to  con- 
stitute an  offense  under  the  statute  amiinst  con- 
spirapy.  Tbe  iudictment  is  so  diffuse  nnd  ob- 
scure, presenting  in  do  point  a  distinct  issue 
of  law  on  which  the  guilt  of  the  defendants 
must  rest,  that  it  is  impossible  to  decide  any  of 
the  pofaits  without  the  most  laborious  wander- 
ing through  the  whole  of  the  three  counts  of 
the  indictmeot,  and  passing  upon  tbe  whole 
question  whether,  under  all  the  circumstances 
set  out,  the  parties  are  liable  to  the  indictment. 
The  authorities  on  that  subject  have  been 
reviewed  so  often,  and  we  have  so  recently  con- 
sidered the  question,  that  it  is  a  waste  of  time 
to  consider  it  further.  It  is  sufilcient  to  say 
tbat  the  system  of  criminal  law  of  the  United 
States  does  not  coDtemplate  s  eeueral  right  of 
appeal  from  the  courts  trying  criminals  to  this 
court;  it  does  not  intend  tbat  in  all  cases  1)e- 
fore  the  trial  is  bad  the  instructions  of  this 
court,  coDceming  matters  which  may  come  in 
issue,  sliel]  be  delivered  as  a  guide  to  tbe  court 
that  is  to  try  the  cause.  The  purpose  of  tbe  )  &81 
rorision  b  that  where  a  real  question  of  a 
ifflcult  point  of  law.  dearlr  presenttaig  itself 
and  arising  in  tbe  progress  of  the  case,  Is  such 
that  the  two  judges  sitting  on  the  hearing  dif- 
fer in  opinion  in  ref^rd  to  that  question,  they 
are  at  lioerty  to  certify  It  to  this  court  for  an 
answer.  But  it  never  was  designed  that,  be- 
cause a  case  is  a  troublesome  one,  or  is  a  new 

I  one,  and  because  the  judges  trying  the  case  may 
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not  be  perfectly  satisfied  as  regonlB  a]l  tbe 
points  raised  in  tho  course  of  the  trial,  the 
whole  matter  shall  he  referred  to  this  court  for 
itsdecisioo  in  advance  (tf  a  regular  trial,  or  that, 
in  anr  ev«ut,  the  whole  case  ahall  be  thus 
brought  before  Ibis  court. 

Such  a  system  converts  the  supreme  court 
into  a  nisi  priui  trial  court;  whereas,  even  in 
cases  which  come  here  for  review  io  the  ordi- 
Dary  course  of  judicia)  proceeding,  we  arc  al- 
ways and  only  an  appellate  court,  except  in  the 
limited  cIrss  of  cases  where  the  court  has  origi- 
nal iurisdictloD.  See  United  States  v.  Brims, 
46  L.  S.  5  How.  808  [12:  1191:  United  States 
V.  Northicay,  120  U.  8.  327  t&O;  664];  Ihtblin 
Township  V.  Milford  Savings  Ivstitution,  138 
U.  S.  510  [32:  5331;  and  specially,  JetoeU  v. 
Enight,  123  U.  S.  426, 432  [81: 190, 192];  where 
all  tbe  cases  are  cited. 

For  these  reasons  w  cannot  take  jurisdiction 
the  present  ease,  and  it  is  ordered  that  it  be 
remanded  to  the  Cireuit  Court  for  suehfurt/ier 
proeeediiigi  as  it  majf  be  advised  to  be  propor. 


UNITED  STATES,  Appt., 
t. 

CARRIE  JONES. 


SAME,  Appt., 

V. 

HENRY  TAUBENHEIJIER. 


SAME,  Appt., 

V. 

JAMES  B.  MONTGOMERY. 
(Sees.  C  Reporter^  ed.  ISBt. 

Act  of  March  9, 1SS7— suits  offoinit  tht  Vhited 
States  /or  eguitaNa  rdUf,  vihen  not  author- 
ieed—:jvriadieiion  nf  mmit  and  Oitriet 
courts. 

X.  Tbt  Act  of  March  8.  1687,  to  provide  for  the 
bringing  of  niits  Hgalnat  the  jrovernment  of  the 
Uolted  i^tatea  (24  Stat,  at  L.  SOS),  does  not  author- 
ize Bulta  for  equitable  relief,  hy  spectflo  perfonn- 
anoe,  to  oompel  the  Issue  and  delivery  of  a  patent 
for  land. 

&  Io  the  point  of  providing  ooly  for  moaej  de- 
crees and  money  Judgments,  the  law  Is  un- 
changed,  merely  being  so  extended  as  to  Include 
claims  for  moner  orUog  out  of  equitable  and 
maritime  as  well  as  legal  demands. 

L  No  broader  Jarfsdiotlon  as  to  subject  matter  is 
given  brtbat  Act  to  the  circuit  and  district  courts 
than  tiiat  which  Is  given  to  tbe  Court  of  Claims. 
[Nos.  1108,  1102,  1482.1 

Argued  Jan.  t8, 1889,    Decided  May  13, 1889. 

APPEALS  from  decrees  of  the  Circuit  Court 
of  tbe  United  States  for  the  Disirict  of  Ore- 

Son,  overruling  demurrers  to  the  petitions  and 
ecreeing  that  the  United  States  issue  and  de- 
liver a  patent  granting  and  conveying  certain 
public  land,  lieverted. 
Tbe  facte  are  stated  in  tbe  opinion. 
See  8.  C.  below,  86  Fed.  Bep.  Ml.  ud  86 
Ped.  Rep.  4. 


Nora.— Aa  to  JufiMlletfon  of  U.  S.  DtstrtU  Court* 
nnder  Acta  prior  to  that  of  1B8T,  see  note  to  C  8.  r. 
Bamllton.S  DaU.,  X  L.  ed.  480.  4110,  W. 
90 


Oct.  TxBif , 

Messrs.  C»«orire  A,  imakm,  Sotidtor-Oen., 

!  &nA  Robert  HowmirA,  Assist.  Attii-Oen..fot 

•  appellant 

Messrs.  James  C.  Carter  and  Jamea 
i  K.  Kelly,  for  appellees. 

Mr.  Justice  Bradley  dellTered  the  opinion 
of  the  court: 

These  coses  are  suite  In  equity  brought 
against  the  United  States  under  the  recent  Act 
of  March  8.  1887,  extending  the  Jurisdiction 
of  claims  against  the  government  to  the  Dis- 
trict and  Circuit  Courts  of  tbe  United  States. 
They  are  suite  for  specific  performance,  seek- 
inff  to  compel  the  United  States  to  Issue  and 
deliver  to  the  plaintififs  respectively  patente  for 
timber  land,  alleged  to  have  been  taken  up  and 
purchased  by  them  under  the  Act  for  the  sale 
of  Umber  lands  in  tbe  Slates  of  California  Or- 
^n.  etc,  passed  June  8, 1878  (20  Stat,  at  L. 
89).  Tbe  petitions  contain  avermente  of  per- 
formance of  tbe  conditions  required  by  said 
Act,  the  payment  of  the  price  or  the  lands  to 
tbe  .receiver  of  tbe  land  ofQce,  the  giving  of 
his  certificates  and  receipte  therefor,  and  the 
refusal  of  the  government  to  issue  patents  to 
the  petitioners  as  entitled  thereto.  They  pray, 
in  each  case,  for  a  decree,  1st,  that  the  peti 
tloner  is  owner  of  the  land  by  virtue  of  the 
purchase;  and  3d,  that  the  United  States  issue 
and  deliver,  or  cause  to  be  issued  and  delivered, 
in  accordance  with  law,  a  patent  granting  and 
conveying  the  land  purchased.  The  Lnited 
States  by  ite  attorney  demuned  to  the  several 
petitions.  The  circuit  court  overruled  the  de- 
murrers and  rendered  decrees  (or  tbe  pltUntiSs. 
From  these  decrees  the  present  appeals  were 
taken. 

The  question  inrolved  is,  whether  ibe  Act  of 
March  8,  1887,  which  is  entitled  "An  Act  to 
Provide  for  the  Bringing  of  Sidts  against  tbe 
Oovernment  of  tbe  Untied  States"  (34  Stat, 
at  L.  005),  autborizes  suits  of  the  kind  like 
the  present,  which  axe  brought,  not  for  tbe 
recovery  of  money,  but  for  equitable  relief  by 
specific  performance,  to  compel  the  issue  and 
delivery  of  a  patent.  In  the  case  of  United 
States  V.  Alire,  73  U.  8.  6  Wall.  678  [18:  947], 
we  distinctly  held  that  the  Acts  of  1855  and 
1868,  which  estsbliriied  the  Court  of  Claims 
and  defined  its  jurisdiction,  did  not  give  it 
power  to  entertain  any  such  suite  as  tbese:  and 
that  case  was  followed  by  Bonner  v.  united 
States,  76  U.  S.  9  Wall  156,  [19:668],  and  has 
been  approved  in  subsequent  cases.  United 
States  V.  OiUis,  9S  U.  S.4i)7.4l3r34;508.  5041; 
United  States  v.  Schurz,  103  U.  S.  878,  404  [86: 
167, 174].  It  is  argued,  however,  that  tbe  new 
law  has  extended  tne  jurisdiction  of  the  Court 
of  Claims  and  tbe  concurrsnt  jurisdiction  of 
the  circuit  and  district  courto,  or  at  least  tbe 
latter,  so  as  to  embrace  every  kind  of  claim, 
equiteble  as  well  as  legal,  and  specific  relief, 
or  a  recovery  of  propertv,  as  well  as  a  recovery 
of  money.  If  such  is  tne  legislative  will,  of 
course  the  courte  must  conform  to  it  although 
the  management  and  disposal  of  Ibe  public  do- 
main, in  which  the  newly  claimed  jurisdiction 
would  probably  be  most  frequently  called  into 
exercise,  has  always  been  regardca  as  more  ap- 
propriately belonging  to  the  political  depart- 
ment of  the  government  than  to  the  couils, 
and  more  a  matter  of  administTatfon  than  ju- 

131  U.  S. 


StTPRBKB  CotniT  OF  THE  UlTITSD  StATBI, 


Digitized  by  Google 


1888. 


United  States  t.  Jones. 


1-20 


dicature.  A  careful  examioation  of  the  statute, 
and  a  c(»npuiioD  of  its  temu  wiUi  those  of  the 
Acts  of  IWS  and  1888,  can  alone  settle  the 

question. 

By  the  first  section  of  the  Act  of  1865  (10 
Stat,  at  L.  613)  it  wss  enacted  that  a  co;irt 
^onld  be  established,  to  be  called  the  Court  of 
Claims,  Uie  jurisdiction  of  which  was  defined 
as  follows:  "The  said  court  shall  bear  and  de- 
termine all  claims  founded  upon  any  law  of 
Congress,  or  upon  any  reguIaUOD  of  .an  execu- 
tive dcpartmcDt,  or  upon  any  contract,  express 
or  imptied,  with  the  gOTemment  of  ihe  United 
States,  which  may  be  suggested  to  it  by  a  peti- 
tion filed  therein;  and  auo  all  claims  which 
mav  be  referred  to  it  by  either  bouse  of  Con- 
gress." The  Act  of  March  8d.  1868,  passed  to 
amend  the  Act  of  1855  (12  Stat,  at  L.  765), 
added:  "That  the  said  court  .  .  .  shall  also 
have  jurisdiction  of  all  set-offs,  counterclaims, 
claims  for  damages,  whether  liquidated  or  un- 
liquidated, or  other  demands  whatsoever,  on 
the  t>art  of  the  government  against  any  person 
making  claim  against  the  government  in  said 
court  Jurisdiction  was  subsequently  given 
of  claims  for  the  proceeds  of  property  captured 
or  abandoned  during  the  rebellion,  and  of 
claims  of  ^ymasters  and  other  disbursiog  offi- 
cers for  relief  from  respoDsibility  on  account 
of  capture  of  government  funds  or  properly  in 
their  baods.  T'hese  latter  branches  of  juris- 
diction need  not  be  considered  here. 

Turning  now  to  the  Act  of  March  8, 1887, 
fl6]  which  re-enacted  or  revised  the  previous  laws 
as  to  the  jurisdiction  of  the  Court  of  Claims, 
and  conferred  concurrent  juriadictioD  for  lim- 
ited amounts  on  ihe  ordinary  courts,  we  find 
the  following  laoguufe  used: 

"The  Court  qf  Claims  shall  have  jurisdiction 
to  hear  and  detennipe  the  following  matters: 

"Firtt.  All  claims  founded  upon  the  Con- 
ftltution  of  the  United  States  or  any  law  of 
Congress,  except  for  pensions,  or  upon  any 
reguiaiioo  of  an  executive  department,  or  upon 
any  rontract,  expressed  or  implied,  with  the 
goveroment  of  toe  United  States,  or  for  dam- 
ages, liquidated  or  unliquidated,  in  cases  nor 
sounding  in  tort,  in  respect  of  which  clainn 
the  par^  would  be  entitled  to  redress  against 
the  United  State*,  either  in  a  court  of  law, 
equity,  or  admiralty,  if  the  United  States  were 
suable." 

"Second.  All  set-offs,  counterclaims,  claims 
for  damages,  whether  liquidated  or  unliqui- 
dated,  or  other  demands  whatsoever  on  the 
part  of  the  government  <tf  the  United  States 
tgainst  any  claimant  against  the  government 
|j  said  court." 

"Sec.  2.  That  tbe  District  Courts  of  the 
L'nited  States  shall  have  concurrent  jurisdiction 
friili  the  Court  of  Claims  as  to  all  matters 
named  in  the  preceding  aecUon  where  tiie 
amount  of  tbe  claim  does  not  exceed  one  thou- 
sand dollars;  and  the  Circuit  Courts  of  the 
United  Stales  shall  have  such  concurrent  ju- 
risdiction in  all  cases  where  tbe  amount  of  such 
claim  exceeds  one  thousand  dollars  antl  does 
not  exceed  ten  thousand  dollars." 

The  jurisdiction  here  given  to  the  Court  of 
Claims  is  precisely  the  same  as  that  given  lo 
'the  Acts  of  186S  and  1868,  with  the  addition 
that  it  is  extended  to  "damages  ...  In  casc» 
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not  sounding  in  tort"  and  to  claims  for  which 
redress  may  be  had  "either  in  a  court  of  law, 
equity,  or  admiralty." 

"Damages  in  cases  not  sounding  in  tort"— 
tiiat  is  to  say,  damages  for  breach  of  contract 
— had  already  been  held  to  be  recoveralde 
agaicsl  tbe  government  under  the  former  Acts. 
United  titnles  v.  Behan,  110  U.  S.  83ls  [3S:  .f>81; 
United  States  v.  Oreat  Fatlt  J(fe.  Co.  113  U. 
S.  645  [28:  8461;  IloUifter  v.  Beruntiet  A  B. 
iCTff.  Co.  118  U.  S.  59,  67  [28:901.  903]. 

"Claims"  redre^Mble  "in  a  court  of  law, 
equity,  or  admiralty,"  may  be  claims  for  [I7j 
money  only,  or  they  may  be  claims  for  prop- 
erty or  specific  rclie'f,  according  as  the  context 
of  the  statute  may  require  or  allow.  The 
claims  referred  to  in  the  original  Statute  of 
1855,  as  described  in  the  first  section  ibereof, 
above  quoted,  might  have  included  claims  for 
other  things  besides  money;  but  various  pro- 
visions of  that  Act  and  of  the  Act  of  March 
8,  1863,  were  inconsistent  with  the  enforce- 
ment of  aoy  claims  under  the  law  except 
claims  for  money.  Thus,  In  the  5th  section  of 
the  Act  of  1863,  tbe  right  of  appeal  was  lim- 
ited to  cases  in  which  the  amount  in  contro- 
versy exceeded  $3,000,  and  in  the  7th  section 
it  was  provided  that  if  judgment  should  be 
given  in  favor  of  tbe  claimant,  tbe  $um  due 
thereby  should  be  paid  out  of  any  general  ajv 
propriation  made  by  law  for  the  payment  of 
private  claims;  and  if  a  judgment  was  affirmed 
on  appeal,  interest  was  to  be  allowed  thereon, 
etc.  In  the  case  of  United  StntfS  v.  Alirt,  73 
U.  8.  6  Wall.  S73  [18:947],  .V/-.  Justice  Nelson 
speaking  for  the  court,  said :  "It  will  be  seen 
by  reference  to  the  two  Acts  of  Con{ircss  on 
this  subject  that  the  only  judgments  wbidi  the 
Court  of  Claims  is  authorized  to  rctider  auaiiist 
the  government,  or  over  which  the  supreme 
court  has  any  jurisdiction  on  appeal,  or  ftir  the 
payment  of  which  by  the  Secretary  of  tlie 
Treasury  any  provision  is  made,  are  judgments 
for  money  found  due  from  tbe  government  to 
Ihe  petitioner.  And  although  it  is  true  that 
the  subject  matter  over  which  jurisdiction  is 
conferred,  both  iu  the  Act  of  ]835and  of  1863, 
would  admit  of  a  much  more  extended  cogni- 
zance of  cases,  yet  it  is  quite  clear  that  the  lim- 
ited power  given  to  render  a  judgment  neces- 
sarily restrains  tbe  general  terms  and  confines 
the  subject  matter  to  cases  io  which  the  peti- 
tioner sets  up  a  moneved  demand  as  due  from 
tbe  government."  Toe  decree  of  the  Court  of 
Claims  in  that  case  was  that  the  claimant  re- 
cover of  the  government  a  military  land  war 
rantforl60acre8of)and,and  that  it  be  made 
out  and  delivered  to  him  by  the  proper  officer. 
This  court  said:  "We  find  co  provision  iu  an^ 
of  tbe  statutes  requiring  a  judgment  of  ibis 
character,  whether  in  this  court  or  in  the  Court 
of  Claims,  to  be  obeyed  or  satisfied." 

The  sections  of  the  Act  of  1863  referred  to 
in  this  opinion  are  still  In  force,  not  being  re-  [18] 
pealed  by  the  Act  of  1887,  which  only  repeals 
"all  laws  and  parts  of  laws  inconsistent"  tneror 
with.  Section  five,  relating  to  appeals,  is 
transferred  to  section  707  of  the  Revised  Stat- 
utes, giving  an  appeal  to  this  court  "where 
the  amount  in  controversy  exceeds  $3,000;" 
and  scciion  seven,  relating  to  the  mode  of 
puyiug  judgments  out  of  a  general  appropiia- 
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tioo,  and  allowing  interest  where  a  judgmeDt 
Is  affirmed,  is  contained  io  sections  1089,  1000 
of  the  Kcvised  Statutes.  These  sections  are 
still  the  law  on  the  subjects  to  which  they  re- 
late, being  necessary  lo  the  completion  of  the 
cystem,  aod  not  being  supplied  by  any  other 
enactments.  Indeed,  tbey  are  expressly  re- 
tained. The  fourth  section  of  the  Act  of  1887 
declares  that  "The  jurisdicUooof  the  respective 
courts  of  the  United  States  proceeding  under 
iliis  Act,  including  the'rieht  of  exception  and 
appeal,  shall  begovernea  by  the  law  now  in 
force,  in  so  far  as  the  same  is  applicable  and 
not  inconsistent  with  the  provisions  of  thte 
Act,"  and  the  ninth  section  declares,  "that  tbe 
plaintiff  or  the  United  States,  in  any  suit 
Drought  under  the  provisions  of  this  Act.  shall 
have  the  same  rights  of  appeal  or  writ  of  error 
as  are  now  reserved  in  the  statutes  of  the  United 
Stales  in  that  behalf  made,  aod  upon  tbe  con- 
ditions and  limitations  therein  contained." 
These  proTiaious  undoubtedly  include  the 
Court  of  Claims  as  well  as  tbe  district  and  clr> 
cuit  courts.  So,  In  relation  to  interest,  section 
ten  declares  that  "  From  tbe  date  of  such  final 
judgment  or  decree  interest  shall  be  computed 
thereon,  at  the  rate  of  four  per  cent  (ter  annum, 
until  the  time  when  an  appropriation  is  made 
for  tbe  pavment  of  the  judgment  or  decree." 
It  seems,  tuerefore,  that  in  tbe  point  of  provid- 
ing only  for  money  decrees  and  money  judg- 
ments, the  l:iw  i.s  unchanged,  merely  t>eing  so 
extended  as  to  include  claims  for  money  arisine 
out  of  equitable  and  maritime  as  well  as  legal 
demands.  We  do  not  think  that  it  waa  tlie 
intention  of  Congress  to  go  farther  than  this. 
Had  it  been,  some  provision  would  have  been 
made  for  carrying  into  execution  decrees  for 
specific  performance,  or  for  delivering  tbe  pos- 
session of  property  recovered  In  kind.  The 
general  scope  and  purport  of  the  Act  is  against 
any  farther  extension  than  that  here  indicated. 
I  ^*'J  Tbe  expression  in  tbe  Sth  wctlon,  referring  to 
"money  or  any  other  thing  claimed,  or  the 
damages  sought  to  be  recovered,"  on  which  so 
much  reliance  is  placed  by  the  appellees,  can* 
not  outweigh  the  considerations  referred  to, 
and  operate  to  introduce  entirely  new  fields  of 
jurisdiction.  It  Is  one  of  those  general  expres- 
liona  which  must  be  restrained  by  tbe  more 
special  and  definite  indications  of  intention 
furnished  by  the  context. 

We  cannot  yield  to  tbe  suggestion  that  any 
broader  jurisdiction  as  to  subject  matter  u 
given  to  the  circuit  and  district  courts  than 
that  which  is  given  to  the  Court  of  Claims.  It 
is  clearly  the  same  jurisdiction — "concurrent 
jurisdiction"  only — within  certain  limits  as  to 
amount;  and  tbe  language  in  which  those  limits 
are  expressed  fumisnesan  additional  argument 
in  favor  of  the  conclusion  which  we  have 
reached.  It  is  declared  "that  the  District  Courts 
of  the  United  States  shall  have  concurrent  ju- 
risdiction with  the  Court  of  Claims  .  .  . 
where  tbe  amount  of  Uie  claim  does  not  exceed 
$1,000,"  etc.  This  language  is  woperly  appli- 
cable only  to  a  money  claim.  Had  aDytomg 
but  money  been  in  the  legislative  mind  the 
language  would  have  been,  "where  tbe  amount 
or  value  of  tbe  thing  claimed  does  not  exceed 
91,000,"  etc. 
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Of  course,  oar  Dtorince  laconatructloo  only; 
the  policy  of  tbe  law  !a  the  prerogative  of  the 
legislative  department.  But  notwiUutaoding 
the  glowing  terms  in  which  able  jurists  have 
spoken  of  the  progress  of  civilization  and  en- 
Ugbtened  government  as  exhibited  in  subject- 
ing government  Itself,  equally  with  individual^ 
to  the  jurisdiction  of  its  own  courts,  we  should 
have  been  somewhat  surprised  to  find  that  tbe 
administration  of  vast  public  interests,  like  that 
of  tbe  public  lands,  which  belongs  ao  appropri- 
ately to  the  political  department,  had  been  cast 
upon  the  courts— which  it  surely  would  have 
been,  if  such  a  wide  door  had  been  opened  for 
Guing  tbe  government  to  obtain  patents  and 
establish  land  claims,  as  tbe  counsel  for  the 
appellees  in  tbese  cases  seems  to  imagine.  We 
are  satisfied  that  the  door  has  not  yet  been 
thrown  open  thus  wide. 

37iedeeree8  of  the  Court  are  reverted  in  all  the 
eaaet,  and  the  cauaet  are  retpeetitdy  remanded 
uith  inttruMaru  to  diimiia  (A«  orif/inal  pUi- 
ttoruoriOU. 

Mr.  Ju$tiee  Millert  dissenting: 

I  find  myself  unable  to  concur  with  tbe  ma- 

?ority  of  the  court  in  the  coostruclion  given  by 
t,  in  the  opinion  just  read,  to  the  provisions  of 
the  Act  of  March  S,  1687.  This  Act  was  evi- 
dently intended  lo  confer  a  new  and  important 
jurisaiction  upon  tbe  Court  of  Claims,  and  a 
concurrent  junsdiction  ton  limited  extent,  in  the 
same  class  of  cases,  upon  the  Circuit  and  Dis- 
trict Courts  of  the  Uuitcd  States.  I  can  see  no 
other  possible  object  in  that  part  of  the  statute 
which  confers  this  new  lurisdiction  by  tbe  use 
of  lauguage  which  for  the  first  time  in  the  his- 
tory of  that  court  authorizes  it  to  take  cogni- 
zance of  claims  where  the  party  would  be  en- 
titled to  redress  against  the  United  States,  either 
in  a  court  of  law,  equity,  or  admiralty,  if  the 
United  States  were  suable,  than  to  make  them 
suable  in  such  cases.   To  hold  that  tbe  distinct 

grant  of  power  here  provided  for  is  contiolled 
y  the  fact  that  this  court  has  under  fbrmer 
sututes  decided  that  it  did  not  then  exiat,  is 
sitnply  to  nullify  this  new  grant  of  power. 

The  manifest  purpose  of  this  new  Act  was 
to  (»nfer  power  which  tbe  Court  of  Claims  did 
not  previously  have,  and  to  auUiorize  it  lo  take 
jurisdiction  of  a  class  of  cases  of  which  It  had 
uot  cognizance  before.  To  say  that  under  such 
circumstances  the  new  statute  is  to  be  cn'ppled 
and  rendered  ineffectual  in  the  only  new  fea- 
ture which  it  has,  in  regard  to  tbe  jurisdiction 
of  tLat  court,  is  in  my  mind  a  refusal  to  obey 
tbe  law  as  made  by  Congress  in  the  matter  in 
which  its  power  is  undisputed. 

It  is  clear  to  me  that  Congress  intended  by 
this  Act  to  enlarge  very  materially  the  right  w 
suit  asainst  the  United  States,  to  facilitate  this 
fight  Dy  allowing  suits  to  be  brought  In  tbe 
Circuit  and  District  Courts  where  the  parties 
resided,  and  that  it  also  designed  to  enlarge 
the  remedy  in  the  Court  of  Claims  to  meet 
all  such  cases  in  law,  equity  and  admiralty, 
against  the  United  States,  as  would  be  cognlw- 
ble  in  such  courts  against  individuals. 

I  am  authorized  to  say  that  ikfr.  Justia 
Fi«ld  agrees  with  me  in  this  dissent. 
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[21]  UNITED  STATES,  Plff.xnErr., 

V, 

HARRISON  C.  DREW. 

(See  8.  C  Reporter's  ed.  21.) 

BlUt  in  egtutjf  againtt  United  State*  for  apt- 
performanee. 

Ibe  Buit  to  lubjeoc  to  the  nme  objectlooe  whloh 
exist  In  relatloa  to  tbe  nilts  of  Currle  Jones  sad 
others,  ante,  p.  SO.  and  the  same  deoree  to  made  as 
la  thuse  cases. 

[No.  10611. 
Argued  Jan.  18, 1889.  Decided  May,  IS,  1889. 

IN  ERROR  to  the  Circuit  Court  of  the  Uoiled 
Stales  for  the  Western  District  of  LouisiaDa, 
to  review  a  decree  in  favor  of  plaiotlff  Id  u  suit 
in  cc[uit7  brouglit  against  the  United  States  to 
obtain  land  Tvarrauta  or  ceriiflcates  of  iocatioo 
of  public  land.  Heeerted. 
The  facts  are  stated  io  the  opinion. 
Meaars.  George  A.  Jenks*  Sotieitor-Gen., 
ftod  Robert  A.  Howard,  Aasut.  Atly-Qen., 
for  plaiDtiff  in  error. 

Metart.  Jamea  L.  Bradford  and  Albert 
H.  Leoaard  for  defeodanL  in  error. 

Mr.  Juatxee  Bradley  delivered  the  opinion 
of  the  court: 

This  is  a  suit  ii^  equity  brought  against  tbe 
United  Slates  to  estabUab  the  claim  of  the 
E^aintiif  to  have  land  warmnta  or  certificates  of 
location  for  one  thousand  and  flfteeo  acres  of 
land  made  out  and  delivered  to  him  by  way  of 
indemnity  and  satisfactioa  for  a  certain  conces- 
sion or  grant  of  laod  made  by  tbe  Spanish  gov- 
ernor to  one  Francisco  Adante,  in  ll&d,  Uie 
land  itself  baring  been  aurveyed  as  public 
land  by  the  United  States  and  disposed  of  to 
purchasers.  Tbe  claim  is  made  under  the  pro- 
visions of  the  Act  of  June  2,  1B5»,  entitled 
"  Ad  Act  to  Provide  for  the  Location  of  Cer- 
tain Contiimed  Private  Land  Claims  of  the 
State  of  Missouri  and  for  Other  Purposes" 
<11  Stat,  at  ij.  284),  the  claim  In  question  hav- 
ing been  conflrmed  by  Act  of  Congreaa  passed 
February  S8,  18S3  (8  Stat,  at  L.  tVt).  The 
«iit  la  Bubject  to  the  same  objecUona  which  ex- 
ist in  relation  to  the  auiu  of  Carrie  Jonet  and 
othert  \ante,  90]  Just  disposed  of,  and  the  same 
decree  must  be  made  as  in  those  cases. 

The  decree  of  t/ie  Circuit  Court  is  reverted, 
and  the  eauae  remanded,  utith  in^rueUone  la 
4i$miu  the  original  petition  or  bitt. 

Mr.  Jiulioe  BUUer  and  Mr.  Juetiee  Ftold 
dissented. 

(Bee  dlasentlDg  opinion  to  U.  8.  t.  Jons$.) 


UNITED  STATES,  Appt., 
TYLER  DAVIS. 


UNITED  STATES,  Appt, 

BENRT  SCHOFIELD. 

I8ee& a Beporter'a  ed. SMSJ 

Aet  if  February  16,  187S—juritd\ction  undtfr— 
what  amount  neeeeeary. 


Uhited  States  t.  Datib.  21 .  86-89 

1.  This  court  has  Jurtfidlctlon  to  re-cxftcolne  Judg- 
mentfl o< circuit  or  'lislnct  courts  rendcre<i  under 
the  Actof  Harcb  3. 1S67  iS*  Stat,  at  L.  IXBI.nlthouffli 
the  matter  to  dispute  does  not  exceed  tbe  sum  or 
value  of  five  thousand  dollars,  exclusive  of  costs. 

S.  Under  said  Act,  the  district  and  circuit  courts 
mar  exercise  concurrent  Jurisdlctioo  with  ib« 
Court  of  Claims  In  respect  to  suits  agalogt  tbe 
United  States,  as  thercla  provided;  and  tbe  right 
of  appeal  from  their  Judgments  thci-eln  i-escrved 
to  tbe  Oovemment  Is  the  same  rlyht  uf  appeal  u 
rescr\-ed  In  the  statutes  relatioff  to  tbe  Court  of 
Clalais. 

3.  As  that  riffbt  could  be  exercised  by  the  United 
States  In  tbe  Instance  of  any  Judtrmoot  of  tbe 
Court  of  Claims  adverse  to  tbe  United  States,  It 
follows  that  the  same  rlgbt  can  be  exercised  by 
the  United  States  In  onr  case  of  tbe  prosecution 
of  a  claim  In  tbe  District  or  Circuit  Courts  of  tbs 
United  States  under  said  Act. 

[Nos.  1429.  1426.1 

3ubmitted.^l  1, 1889.  DeetdtdMan  IS,  1SS9. 

APPEALS  from  Judgments  of  the  District 
Court  of  the  Uuitea  Stales  for  the  District 
of  MaryUad,  In  favor  of  j^otlff  against  tbe 
United  States,  for  the  sum  of  929  and  costs, 

each. 

Od  motions  to  dismiss.   Motions  overruled. 

The  facts  are  stated  in  the  opinion. 

Mr.  Chariea  O.  LaAOHtor  in  support  of 

motion. 

Mr.  Robert  A.  Howard*  JjfML  Atty- 
Oen.,  in  oppoiiti(m. 

Mr.  Chi^  Juatiee  Puller  delivered  tbe  opin- 
ion of  the  court: 

On  thethird  of  March,  1887,  an  Act  of  Con- 
gress was  approved,  entitled  "An  Act  to  Pro- 
vide for  the  Briogifigof  Suits  Against  tbe  Gov. 
ernment  of  the  United  States"  (24  Stat,  at  L. 
906),  of  which  the  first,  second,  ninth  and  tenth 
sections  are  as  follows: 

"That  the  Court  of  Claims  shall  have  juris- 
diction to  bear  and  determine  tbe  following 
matters: 

"First.  All  claims  founded  upon  the  Consti- 
tution of  the  United  States  or  auy  law  of  Con- 

gress,  except  for  jwoslons,  or  upon  any  regu- 
itioo  of  an  executive  department,  or  upon  auy 
contract,  expressed  or  implied,  with  the  Gov- 
ernment of  tbe  United  States,  or  for  damages,  [37] 
liquidated  or  unliquidated,  in  cases  not  sound* 
ing  in  tort.  In  respect  of  which  claims  tbeparty 
would  be  entitlea  to  redress  against  the  United 
Stales,  either  In  a  court  of  law,  equity,  or  admi- 
ralty, if  the  United  States  ^ere  suable:  I^a- 
vided,  houever.  That  nothing  in  this  section 
sboll  be  construed  as  giving  to  either  of  the 
courts  herein  mentioned,  jurisdiction  to  hear 
and  determine  claims  growing  out  of  tbe  late 
civil  war,  and  commonly  known  as  'war 
claims,'  or  to  hear  and  determine  other  claims, 
which  have  heretofore  been  rejected,  or  re- 
ported on  adversely  by  any  court,  department 
or  commission  authorized  to  hear  and  determine 
tbe  same. 

"Seeond.  AH  set  offs,  couoterclaims,  claims 
for  damages,  whether  liquidated  or  unliqui- 
dated, or  other  demands  whatsoever  on  the 
part  of  tbe  Government  of  the  United  States 
against  any  claimant  against  the  Government 
in  said  court:  Provided,  TheX  no  suit  against 
'  the  QoTemment  of  Uie  United  Sutes,  shall  be 
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allowed  under  tfaiB  Act  unless  the  same  eliall 
have  been  brought  nitbin  six  ^e&is  after  the 
right  accraed  for  which  the  claim  is  made. 

"Sec.  2.  That  the  Dielrict  Courts  of  the 
United  States  sbull  have  concurrent  jurisdiction 
witli  tlie  Court  of  Claims  as  to  all  matters  named 
in  the  preceding  section,  where  the  amount  of 
the  clflim  docs  not  exceed  one  thousand  dollars, 
and  the  Circuit  Cuurls  of  the  United  States 
Gball  have  such  concurrent  jurisdiction  in  all 
cases  where  the  amount  of  such  claim  exceeds 
one  tboii-sand  dollars  and  does  not  exceed  ten 
thousand  dollars.  AU  causes  brought  and 
tried  under  the  provimons  of  this  Act  shall  be 
tried  by  the  court  without  a  jurj." 

"Sec.  9.  That  the  plaintiff  or  the  United 
States,  io  aDr  suit  brought  under  the  provisions 
of  lliis  Act  snnll  have  the  same  rights  of  appeal 
or  writ  of  crrnr  as  are  now  i-cser%'cd  in  the  stat- 
utes of  the  Uuited  States  in  that  behalf  made, 
and  upon  the  conditions  and  limitations  there- 
in contained.  The  modes  of  procedure  in 
claiming  and  perfecting  an  appoU  or  writ  of 
error  shall  coinorm  iu  all  respects,  and  as  near 
as  may  be,  to  the  statutes  ond.  rules  of  court 
governing  appeals  and  writs  of  error  io  like 
causes. 

[38]  "^s.c.  10.  That  when  the  findings  of  fact 
and  ilie  law  applicable  thereto  have  been  filed 
in  any  case  as  provided  in  section  six  of  this 
Act,  iiurl  the  judgment  or  decree  is  adverse  to 
tlie  Government,  it  shall  be  thedutyof  the  dis- 
trict atloruey  to  transmit  to  the  Attorney-Gen- 
eral of  the  United  Statts  certified  copies  of  all 
the  papers  filed  iu  the  cause,  with  a  transcript 
of  the  testimony  taken,  the  written  findings  of 
the  court,  and  his  written  opinion  as  to  the 
same;  whereupon,  the  Attomey-Qeneral  shall 
determine  and  direct  whether  an  appeal  or  writ 
of  error  shall  be  taken  or  not;  and  wben  so  di- 
reclcd  the  district  attorney  shall  cause  an  appeal 
or  writ  of  error  to  be  perfected  in  accordance 
with  the  terms  of  the  statutes  and  rules  of 
practice  governing  the  same:  Provided,  That 
no  ftpptal  or  writ  of  error  shall  be  idlowed 
after  six  months  from  the  judgment  or  decree 
in  such  suit.  From  the  date  of  such  final 
judgment  or  decree  interest  shall  be  computed 
thereon,  at  the  rate  of  four  per  centum  per  an- 
num, until  the  time  wben  an  appropriation  is 
made  for  the  payment  of  the  judgment  or  de- 


Under  that  Act  Schofield  filed  bis  pcUtion 
against  the  United  States  in  the  District  Court 
ol  the  United  States  for  the  District  of  Mary- 
land, August  20,  1U87,  and  judgment  was  ren- 
dered in  his  favor  on  the  6th  day  of  October, 
18t)7,  in  the  sum  of  twenty-flve  dollars  and 
costs.  On  the  I6th  day  of  January,  1688,  an 
appeal  was  prayed  by  the  United  States  to  this 
court  aod  allowed,  and  the  transcript  filed  in 
the  clerk's  office,  October  27,  1888. 

Davis  filed  bis  petition  in  the  same  court, 
September  2,  1887,  and  recovered  judgment 
November  18,  1887,  in  the  sum  of  twenty-five 
dollars  aod  costs,  from  which  an  appeal  was 
prayed  to  this  court,  January  16.  1888,  and 
the  transcript  filed  in  the  clerk's  office  October 
27,  1888. 

A.  motion  to  dismiss  Is  filed  in  each  of  these 
cases  00  behalf  of  the  appellees,  respectively, 
upon  the  ground  that  an  appeal  will  not  lie  to 
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this  court  from  a  District  Court  performing 
the  appropriate  duly  of  a  District  Court,  and 
that  this  court  has  not  jurisdiction  to  re-exam- 
ine judgments  of  Circuit  or  District  Courts 
since  Ihe  Act  of  February  16,  1876  (18  Stat  at 
L.  816),  in  such  actions,  unless  the  matter  in 
dispute  shall  exceed  the  sum  or  value  of  five  [39] 
thousand  dollars,  exclusive  of  costs,  aud  "thai 
the  United  States  are  not  entitled  to  a  writ  of 
error  or  appeal  if  the  same  remedy  would  not 
be  afforded  under  similar  circumstances  to  a 
private  party." 

By  the  Act  under  which  these  suits  were 
brought  the  District  Court  was  given  concur- 
rent jurisdiction  with  the  Court  of  Claims  as  to 
matters  of  which  that  court  bad  jurfadictioii, 
"where  the  amount  of  the  claim  does  not  ex- 
ceed one  thousand  dollars;*'  and  the  same  right 
of  appeal  was  given  to  the  plaintiff  or  the 
United  States  as  "now  reserved  in  the  statutes 
of  the  United  States  in  that  behalf  made." 

Section  707  of  the  Revised  Statutes  reads: 

"An  appeal  to  the  Supreme  Court  shall  be 
allowed,  on  behalf  of  tbe  United  States,  from 
all  judgments  of  tbe  Court  of  Claims  adverse 
to  tbe  united  States,  and  on  behalf  of  the 
plaintiff  in  any  case  where  the  amount  in  cou- 
troversy  exceeds  three  thousand  dollars,  or 
where  his  cliiim  is  forfeited  to  the  United  States 
by  tbe  judgment  of  said  court,  as  provided  ia 
section  one  thousand  aod  eighty-nine." 

By  section  708  such  appeals  must  be  taken 
within  ninety  days  after  the  judgment  is  ren- 
dered, but  this  period  is  enlarged  tosix  mooUu 
by  section  10  of  the  Act  in  question. 

Inasmuch  as  the  object  of  tbe  latter  Act  was 
to  enable  tbe  District  and  Circuit  Courts  to  ex- 
ercise concurrent  jurisdiction  with  tbe  Court 
of  Claims  in  respect  to  suits  against  the  Uuited 
States,  as  therein  provided,  in  our  Judgment 
the  right  of  appeal  reserved  to  theGovemment 
"in  tbe  statutes  of  the  United  States  in  that 
behalf  made,"  before  tbe  enactmentof  this  Act, 
was  the  right  of  appeal  reserved  in  the  statutes 
relating  to  tbe  Court  of  Claims;  and  as  that 
right  could  be  exercised  by  tbe  United  States 
in  the  Instance  of  any  judgment  of  tbe  Court 
of  Claims  adverse  to  the  United  Stales,  it  fol- 
lows that  the  same  right  can  be  exercised  by 
tbe  United  States  in  any  case  of  the  prt»ecu- 
tion  of  a  claim  in  tbe  District  or  Circuit  Courts 
of  tbe  United  States  under  said  Act.  The  le- 
snlt  Is  that  the  motion*  to  dismitt  in  thete  tarn 
muit  be  oterrulad. 


DAVID  8.  TERRY  bt  uz.,  Appta. 

FREDERICK  W.  SHARON.  Exr. 

(See  B.  C.  Beporter's  ed.  40-W.) 

Order  reviving  mit — reviemble—frivolout  ap- 
pealr—effeet  itf  crdei^uritdietion  at  to  par- 
tie*. 

L  An  order  of  the  cdroult  court  reviviniir  a  suit 
Id  tbe  name  of  tbe  executor  ol  the  plaintllT.  on  a 
bill  of  Tevlvor,  after  decree  therein,  and  ordering 
tliattbe  executor  have  the  full  benefit,  rights  and 
protection  of  tbe  decree,  and  full  power  to  enf  oroe 
the  same  ablest  the  defeodaDts,  la  such  a  floal 
dc<:rcc  as  can  be  tnvugbt  to  thia  ooart  for  review. 
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Tebbt  t.  Sqaron. 
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X  8uebdeoi«etBtbtacu0sffliiiied.ontheffrouDd 
thkt  tiM  appeal  la  frlvoloua  and  unwanantad  tj 

the  fnct«  of  the  caso. 
I.  On  tbc  mere  review  of  the  order  reviving  the 
mic  and  appointing  r  new  party  to  conduct  It  on 
the  pnrt  ui  lUc  inalDtltT,  thlg  court  will  not  go  back 
and  decide  upon  the  whole  question  which  was 
PubkkI  upon  ^«  clroult  court  In  the  orlfflnal 
decree. 

«.  Where  ttappeanbr  the  reoord  that  the  plaiotut 
!■  described  as  a  citiutn  of  the  State  of  Nevada, 
and  the  defendant  as  a  oltlzen  of  the  State  of  Cali- 
fornia, this  is  sufficient  to  give  jurlidlotlon  of  the 
parties. 

[No.  1463.] 

SubmitUd  Aprit  8, 28S9.    Decided  May  IS,  1889. 

APPEAL  from  a  dect«e  of  tlie  Circuit  Court 
of  tbe  United  States  for  llie  Northern  Dis- 
trict of  California,  reviving  a  suit,  on  a  bill  of 
revivor. 

On  motion  to  dismiss  or  affirm.  Affirmed. 

The  facts  are  stated  io  the  opinioiL 

Reported  below,  1  L.  R.  A.  673. 

Meurt.  Samnel  M.  Wilson  and  Henry 
E.  Dnvis  in  support  of  motion. 

J/fMn.  Snmuel  SheUahnrgrer  and  J. 
H.  WUmhi  In  oppodtion. 

.Vr.  Jtutict  Hiller  deliTend  the  oi^iiion  of 
the  court: 

Tbis  is  an  appeal  from  the  Circuit  Court  of 
the  United  State*  for  tbe  Korthem  District  of 
California,  and  is  now  before  us  upon  amottoD 
on  tbe  part  of  tfae  appellee  to  dismisi  tbe  appeal 
or  to  affirm  the  decree  below. 

The  appeal,  which  was  the  subject  of  this 
dual  motion,  is  fnmi  an  order  of  the  circuit 
court  reviving  a  suit  In  equity  after  a  final  de- 
cree in  tbe  case  bad  been  made  and  after  the 
death  of  William  Sharon,  the  plaintiff  in  that 
suit.  Sharon  died  after  tbe  case  bnd  been  sub- 
mitted  to  the  court  but  before  Its  decision,  and 
the  court,  .findiog  in  his  favor,  oidered  tbe  de- 
cree to  be  entered,  nuncprotune,  as  of  the  date 
of  submission.  The  object  of  tbe  original  suit 
was  to  have  a  decree,  declaring  tbe  nullity  and 
invalidity  of  a  certain  instrument  in  writing 
purporting  to  be  a  declaration  of  marriage  be- 
tween the  complainant,  William  Sharon,  and 
Sarah  Althea  Hill,  the  defendant.  The  decree 
which  was  rendered  in  that  case  declared  that 
aaid  lostrument  was  false,  .fabricated,  forged, 
fraudulent,  and  utterly  null  and  void,  and  di- 
rected that  it  be  canceled  and  set  aiUde.  It 
further  decreed,  that  upmi  twenty  days'  notice 
of  the  decree  to  tbe  respondent,  or  to  her  so- 
licitors, the  instrument  be  delivered  by  the  re- 

Sondent  to  and  deposited  with  the  clerli  of 
e  court  to  be  indorsed  canceled;  and  tbe  de- 
fotdant  was  perpetually  enjoined  from  alleging 
its  genuineness  or  validity,  or  making  any  use 
of  the  same  in  evidence  or  otherwise  to  support 
any  right  or  claim  under  it.  The  decree  itself 
was  rendered  on  November  23,  1886,  and  was 
entered  as  of  September  30  of  that  year,  the 
date  of  submission. 

On  March  12,  1888,  Frederick  W.  Bharon,  as 
executor  of  William  Sharon,  deceased,  filed  his 
bill  of  revivor  In  the  cause,  setting  forth  tbe 
fact  of  the  death  of  William  Sharon,  and  that 
he  left  a  will  which  was  duly  probated,  and 
on  which  letters  testamentary  bad  issued  to 
him  as  executor;  that  the  io-called  declaration 
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of  marriage  had  not  t>cen  delivered  for  can- 
cellation, as  onlered  oy  the  decree;  and  that 
the  pli.inlitT  feared  the  defendant  Tvould  claim 
aid  se*-)"  to  enforce  properly  rights  as  the  wife 
of  '*';iitam  Sharon,  by  virtue  of  said  written 
declaration  of  marriage.  Tbe  bill  of  revivor 
further  stated  that  on  January  7, 1835,  tbe  de- 
fendant, Sarah  Althea  Uill,  hod  intermarried 
wiUi  David  S.  Terry,  and  he  was  accordin^rly 
made  a  defendant  with  her  to  tbe  bill  of  re- 
vivor. It  prayed,  therefore,  that  the  suit  might 
be  revived  in  his  name  as  executor,  and  that 
the  defendants  be  required  to  show  cause 
why  tbe  original  suit  and  proceedings  should 
not  stand  revived  against  them. 

To  this  bill  of  revivor  tbe  defendants  inter* 
posed  a  demurrer  whicli  staled,  among  other 
things,  that  the  court  had  no  Jurisdiction  of  the  [42] 
subject  matter  of  tbe  suit,  and  no  jurisdiction 
to  grant  tbe  relief  prayed  for  in  the  bill,  or 
any  pari  thereof,  and  that  tbe  bill  did  not  con- 
tain any  matter  of  equity  whorcou  the  court 
could  ground  any  decree  or  give  to  the  plaintiff 
any  relief  against  the  defendants,  or  either  of 
them. 

The  circuit  court  entered  an  order  overruling 
the  demurrer,  and  reviving  the  suit  in  the 
name  of  Frederick  W.  Sharon,  as  executor  of 
William  Shsion,  and  against  Sarah  Althea 
Terry  and  David  S.  Terry,  her  hush,-xnd,  and 
ordering  that  the  executor  nave  the  full  benefit, 
rights  and  protection  of  the  decree,  and  rull 
power  to  enforce  the  same  against  the  defend- 
ants, and  each  of  them,  in  all  particulars.  It 
is  from  tbis  order  that  tbe  present  appeal  is 
taken. 

The  motion  todismlss  the  appeal  is  based  upon 
the  proposition  that  the  order  reviving  the  suit  is 
not  such  a  final  order  or  decree  as  can  be  brought 
to  tbis  court  for  review.  Tbe  principal  argu- 
ment on  that  subject  is,  that  like  tbe  proceedings 
subsequent  to  a  judgment  at  law  for  its  enforce- 
ment by  execution  or  otherwise,  it  is  merely 
ancillary  to  the  original  decree;  and  a  mode  of 
carrying  it  into  effect.  But  we  are  not  saUsfled 
that  this  is  a  sound  argument,  and  if  the  case 
before  ua  rested  alone  upon  the  question  of 
dismissing  the  appeal,  or  overruling  Ibo  motion 
to  do  so,  we  fdiould  feet  compelled  to  overrule 
the  motion. 

The  idea  cannot  be  sustained  that  when  a  [46] 
udgment  or  decree  is  rendered  against  a  dc- 
cndaot.  and  !t  remains  wholly  unexecuted, 
anybody,  without  any  right,  authority,  or  inter* 
est  in  Uie  matter,  can  come  in,  and,  by  filing  a 
bill  of  revivor,  or  by  making  a  motion,  have 
himself  substituted  for  the  plaintiff  who  has 
deceased,  with  all  the  rights  which  that  plaint- 
iff would  have  bad  to  enforce  the  judgment  or 
decree.  Two  questions  must  always  present 
themselves  in  such  a  case,  or  at  least  may  be  pre- 
sented; tbe  one  Is,  whether  tbe  decree  is  in  con- 
dition that  any  further  action  can  be  had.  or 
any  right  assorted  under  it  by  those  who  suc- 
ceed the  plaintiff  as  heirs,  devisees,  executors, 
or  otherwise;  and  the  other  is,  whether  the 
par^  who  thus  asserts  the  right  to  the  benefit 
of  the  decree  is  entitled  to  such  right,  and  ia 
by  law  the  person  who  can  claim  na  enforce 
ment,  or  should,  in  anyaction  or  matter  arising 
out  of  the  decree,  represent  the  rights  of  the 
original  plaintiff.  Both  of  these  questions  are 
matters  which  interest  the  defendant  In  tfae 
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original  decree,  and  in  re.^ard  to  wliich  he 
must  have  a  riglit  to  a  hearins  before  the  cir- 
cuit court:  and  the  order  of  the  circuit  court 
on  that  subject  is  so  far  final,  aod  may  so  far 
affect  the  rights  of  the  defendant,  that  we  think 
be  is  CDtiited  to  an  appeal  from  such  an  order, 
if,  in  other  respects,  it  is  one  within  the  juris- 
diction of  the  supreme  court.  If  the  defendant 
had  not  this  ri^'bt  of  resistance,  be  might  be 
harassnd  by  suits  to  revive  the  judCTneut  by 
anr  number  of  parties  claiming  in  diuercnt  or 
op'iKtsing  rights,  and  he  surely  must  have  some 

Sower  to  protect  himself  from  this;  and  the  or- 
er  which  the  court  makes  in  such  a  case  is 
80  essentially  decisive  and  important  that  we 
do  not  doubt  that  it  is  appealable. 

motion,  ther^ore,  to  diamitt  the  appeal 
mvtt  be  ottrmUd. 

Turning  to  the  .altematiTe  branch  of  this 
motion,  wliich  claims  that  the  order  of  the  court, 
icviring  the  suit  in  the  name  of  Frederick  W. 
Sharon,  executor,  should  be  aflBrmed,  because 
the  appenl  is  frivolous  and  unwarranted  by  the 
facts  of  the  case,  we  think  it  should  be  granted. 
This  order  does  no  more  than  place  before  the 
court  in  connection  with  the  case  a  person  oc- 
cupying the  position  of  plaintiff  In  that  suit  in 
147]  the  place  of  the  deceased  complainant,  with 
such  authority  to  avail  himself  of  nit  the  rights 
determined  in  favor  of  Sharon  by  the  original 
decree  as  may  be  essential  to  the  protection  of 
the  estate  of  Sharon,  or  the  interests  of  his 
heirs  or  devisees,  ns  they  qiay  be  affected  by  that 
decree.  That  some  one  should  be  substituted ; 
in  the  place  of  Sharon,  the  complainant  in 
that  sun,  who  should  be  able  to  obtain  the 
fruits  of  that  litigation  for  the  benefit  of  those 
who  may  be  entitled  to  them,  is  so  much  a 
matter  of  course  that  it  is  difficult  to  conceive 
of  a  reason  why  such  a  substitution,  through 
a  bill  of  revivor,  the  usual  proceeding  in  chan- 
cery cases,  should  not  be  had.  If  any  objec- 
tion had  been  made  to  the  character  in  wliich 
Frederick  W.  Sharon  asked  to  be  made  the 
represeutativc  of  bis  father,  to  his  fitness  for 
the  place,  or  that  some  one  else  was  the  proper 
person  in  whose  name  the  suit  should  be  re- 
vived, there  might  he  some  ground  for  a  full 
bearing  on  the  meiits  of  .the  order.  But  no  at- 
tempt is  made  to  dispute  the  will  of  William 
Sharon,  the  disposition  which  It  makes  of  his 
property  or  rights,  or  the  validity  of  the  ap- 
pointment of  Frederick  W.  Sharon,  as  executor 
of  that  will.  There  Is  no  pretense,  and  there 
vas  no  effort  to  show  In  the  court  below,  that 
tf  the  suit  should  be  revived  at  all  In  the  name 
of  any  person  whatever,  Frederick  W.  Sharon 
was  not  that  perstm. 

The  broad  ^und  taken,  the  only  one  worthy 
of  consideration,  and  the  one  argued  with  great 
earnestness  in  the  brief  of  counsel  for  appel- 
lants, is  that  the  court  which  rendered  the  orig- 
inal decree  was  without  Jurisdiction;  and  that 
on  the  motion  to  revive,  that  question  should  he 
considered,  and  if  the  court  waa  without  Juris- 
diction in  the  original  case.  It  can  have  no  Ju- 
risdiction to  appdntan  executor.  This  matter 
Is  very  fully  argued  in  the  briefs  of  counsel, 
and  it  is  the  only  point  made  in  opposition  to 
the  motion  to  amrmthe  judgment  below.  We 
have  given  it  full  consideration,  and  because 
tt  Is  Uie  only  point,  and  becaoM  U  hn  been , 
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fully  and  ably  argued,  we  have  the  less  rciuc 
tance  in  passing  in  this  mode  upon  the  merit? 
of  the  order  reviving  the  suit.  We  are  satisfied 
that  a  later,  and  even  more  full,  oral  argument 
would  thro«  no  additional  light  upon  the  sub- 
ject we  are  called  upon  to  consider. 

It  would  be  avny  anomaknia  proceeding  for  [43 
this  court  now,  on  the  mere  review  of  the  order 
reviving  the  suit  and  appointing  a  new  party  to 
conduct  it  on  the  port  of  the  plaintiff,  to  go 
back  and  decide  upon  the  whole  question  which 
was  passed  upon  by  the  circuit  court  in  the 
original  decree.  That  decree  was  open  to  ap- 
pe.-il  when  it  was  rradered.  It  the  defendant. 
Hill,  was  dissatisfied  with  It,  or  believed  it  was 
erroneous,  or  made  without  Jurisdiction,  she 
bad  the  right  to  appeal  to  this  court.  It  was 
not  only  open  to  her,  but  it  was  the  proiier 
remedy  if  she  desired  to  test  it  further.  The 
order  aubstltuting  the  executor  as  plaintiff  In 
that  suit  grants  no  new  rights,  docs  not  en- 
large that  decree,  and  does  not  chance  its  status, 
its  construction,  or  its  validitv.  All  the  riL'hts 
which  she  would  have  had  against  Willi;nn 
Sharon,  theplaintlff  in  that  suit,  she  has  agaiust 
Frederick  W.  Sharon,  who  is  substituted  for 
him  In  the  case.  It  would  be  productiveof  in- 
numerable evils  and  delays  if,  on  this  proceed- 
ing to  supply  the  defect  in  the  original  suit 
arising  out  of  the  death  of  the  plaintiff,  every, 
thing  that  had  been  done  in  that  suit,  although 
there  was  a  final  decree  in  the  case,  should  oe 
reconsidered  and  become  the  subject  of  re- 
newed litigation. 

If  the  jurisdiction  of  the  circuit  court  In  the 
original  suit  were  in  any  respect  open  to  ques- 
tion on  this  appeal  or  on  this  motion,  we  think 
that  the  recoil  below  presents  so  much  of  the 
elements  of  jurisdiction  as  to  need  no  further 
inquiry  in  that  direction  in  this  proceeding.  It 
appears  by  the  record  that  Sharon,  the  plaintiff 
in  that  suit,  descril>e3  himself  as  a  citizen  of 
the  State  of  Nevada,  and  the  defendant.  Hill, 
as  a  citizen  of  the  Bute  of  California.  This  is 
suflScient  to  have  given  jurisdiction  of  the  par- 
ties; and  the  object  of  toe  suit,  the  cancellation 
of  a  forged  instrument,  is  one  of  the  common 
beads  of  equity  jurisdiction.  A  general  de- 
murrer was  filed  to  the  bill,  which  the  circuit 
court  overruled.  The  defendant  then  pleaded 
Id  abatement  that  she  had  brought  an  action 
against  the  plaintiff  In  the  state  court  of  Cali- 
fornia, which  she  alleged  involved  the  same 
matter  as  that  on  which  Sharon's  bill  against 
her  was  founded.  She  also,  as  a  furiber  prop- 
osition in  that  plea,  alleged  that  Sharon,  the 
plaintiff,  WAS  not  a  dUzen  of  the  State  of  Ne-  [49] 
vada.  but  was  a  dtlzen  of  the  State  of  Oalifoi^ 
nia.  This  plea,  in  both  Its  branches,  was  de- 
nied by  Sharon;  and,  on  a  hearing,  it  was  held 
to  be  bad  and  overruled ,  as  the  cojart  said  in  its 
decision,  because  no  testimonv  was  taken  to 
support  it  Thus  it  appears  that  this  matter 
of  the  jurisdiction  of  the  circuit  court  was 
pleaded  and  relied  on  io  that  suit,  and  the 
court  overruled  it. 

We  have  not  made  this  reference  to  the  pro- 
ceedings in  the  court  below  with  a  view  of  re- 
considering the  soundness  of  those  decisions. 
It  is  BufficKot  to  say  .that,  as  presented  to  us,  it 
is  at  least  a  prima  fade  case  of  jurisdiction  as 
between  the  parties,  and  that  the  question  of 
the  soundness  and  correctness  <A  the  decision 
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oftbat  court  on  the  merit)!  cannot  Ik  iDquired 
into  in  ibo  present  proc-ecilinc 

Let  U3  suppose  for  a  moment  thnt  the  circuit 
court  n-fts  at  liberiy  to  make  on  order  reviving 
this  decree  in  the  name  of  a  proper  person,  and 
It  bnd  refused  to  do  so.  Whatever  injury  bad 
been  committed  by  the  drcuit  court  a<!ninst 
Mr.  SlmroD  could  not,  on  the  theory  of  the  ap- 
pellants, bp  reviewed  in  this  court,  bi-cause  there 
Tould  be  DO  paity  to  take  an  appeal,  and  even 
the  error  of  the  court,  in  holding  that  it  had  no 
jurisdirtion,  could  not  be  reviewed  for  waatof 
somebody  to  do  so.  Kspecially  would  this  be 
•0  if  (he  (ioctriae  Inshted  on  by  the  appellee  be 
Mund,  that  the  order  ie  not  an  appealable  order. 

On  the  other  hand,  let  it  be  supposed  thnt  tbe 
defendant.  Hill,  in  that  suit  desired  to  take  an 
appeal,  as  she  bad  a  right  to  do,  from  tbe  de- 
cree against  her,  she  could  only  take  such  an 
appeal  and  prosecute  it  by  reviving  tlie  suit 
■eaiust  Eome  party  who  must  represent  tbe 
Buaron  interest 

Tbe  objection  tbat  the  ori^nal  sui^  and  de- 
cree were  withont  jurisdiction  would  be  as 
valid  a^inst  an  applicalion  by  Miss  Hill  to  have 
some  one  substituted  as  plainliS,  in  order  that 
she  mipht  take  an  appeal,  as  it  can  be  in  the 
case  of  tbe  present  application  by  tbe  plaintiff 
below.  It  is,  we  think,  loo  clear  for  any  se 
rious  argument  tbat  the  representatives  of 
Sbnron  hnd  n  rii^lit  to  supply  the  defect  in  the 
suit,  creiiTml  by  the  death  of  the  ploioUfl,  by  a 
bill  of  revivor,  substituting  a  party  in  the  place 
of  8liaron. 

(50]  averred  in  this  bill  of  revivor  tbat  tbe 

decree  lias  not  been  complied  with  by  tbe  de- 
fendant. Hill;  tbat  she  bainotdeliTered  up  the 
iii'^trument  to  be  canceled;  and  that  she  is  using 
it  in  other  ways  to  tbe  prejudice  of  Sboron^ 
estate  and  tbaiof  liisdeviseee.  Somebody  capa- 
ble of  putting  the  decree  into  effect  in  those 
piirticiilars  is  essential  to  Its  utUtty  and  to  Its 
execution. 

We  have  not  been  able  to  find  any  prece- 
dent exactly  representing  tbe  case  before  us. 
The  ingenuity  of  counsel  has  been  unable  to 
supply  us  wiib  any;  but  we  think  the  decree 
of  the  court  below,  reviving  tbe  suit  in  the 
name  of  Frederick  W.  Sharon,  Is  so  clearly 
right  that  we  (eel  bound  to  affirm  tbat  decree 
on  this  motion. 

And  it  it  to  ordered. 

Mr.  Juttiee  Field  took  do  part  fn  the  decis- 
ion of  this  case. 


|50|  UNITED  STATES,  PJf., 

JOHN  D.  HALL. 

<See  S.aHaporter'fted.fliMA.) 

Quettions  eertiffd—perjury— authority  of  no- 
tary publie  to  adminitter  an  oath. 

L  Quertlons  certified  on  division  of  oplDkin  must 
not  l>e  such  aa  to  split  up  tbe  case  into  f  ragments, 
upon  wbtcb,  before  a  trial  ordeolslon  by  Uie  court 
below.  It  is  intended  to  obtain  tho  opinion  of  tbis 
court,  twit  clear  and  dlstlnot  propositions  of  law. 

Note.— Oath  most  be  lawfully  administered  by 
oompctf^nt  authority  to  convict  of  perjury.  See 
note  to  n.  B.  v.  Curds,  tiff  C  &,<7  L.ed.  fiat 
ill  V.  S.  C.  B..  Book  sa 


2.  A  dcfendanttndlctedforperjurrcannotbe  held 
to  be  guilty  unless  the  oath  in  regard  to  which 
the  perjury  Is  charged  was  taken  before  an  o^ 
fleer  having  authority  to  admhUster  IL 

S.  A  notary  public  has  no  authority  to  administer 
anoHth  to  a  deputy  surveyor  of  the  United  Stutea 
In  reference  to  tbe  manner  In  which  he  hod  dl^ 
charged  bis  duties  as  depu^  surveyor  under  tbe 
oontraot  which  la  made  port  of  tbe  indictment  In 
this  ease. 

[No.  1034.] 

Argued  April  8, 9. 1889.  Decided  May  IS,  1889. 

ON  A  CERTIFICATE  of  division  of  opinion 
between  tbe  Judges  of  the  Circuit  Court  of 
the  United  Stales  for  tbe  District  of  California, 
on  a  demurrer  to  an  indictment  for  making  a 
false  oath,  by  a  Deputy  Surveyor  of  the  United 
States,  as  to  his  services  io  surveying  town* 
shipsof  land  in  California.  TfietiAh  guettion 
certified  anneered  in  the  negative. 
The  facts  are  staleJ  in  the  opinion. 
Mr.  6,  A.  Jenka,  Solicitor  Oen.,  for 
plaintiff. 

Menert.  Frank  H.  Hnrd  and  Walter  H. 
Smith  for  defendant. 

Mr.  Juttiee  Miller  delivered  the  opinion  of 
the  court: 

This  case  comes  before  us  on  a  certificate  of 
division  of  opinion  between  tbe  Judi;^  of  the 
Circuit  Court  of  the  Uoited  States  for  tbe  Dia^ 
trict  of  California. 

Tbe  record  presents  an  Indictment  against 
John  D.  Hall  for  making  a  false  oath  as  to  bis 
services  as  Deputy  Surveyor  of  the  United 
States,  in  regard  to  the  manper  in  which  ho 
had  fulfilled  a  contract  for  surveying  several 
townships  of  land  in  California.  The  indic^ 
ment  is  diffuse  and  obscure,  but  it  can  perhaps 
be  sufBciently  ascertained  from  it  tiiat  the  of< 
fense  charged  against  Ball  is  Uie  false  oath, 
intended  to  be  used  in  procnriDg  pay  for  serv* 
ices  which  the  indictment  charges  were  never 
rendered. 

It  is  alleged  that  the  oath  set  forth  in  tbe 
aflUdavit  was  made  before  T.  T.  Tidball.  a 
notary  pnbllc,  duly  appointed,  commissioned 
and  qualified  as  sucb,  in  and  fot  tbe  County  of 
Monterey,  California;  abd  tmeof  tlw  questlooi 
certified  to  us,  on  which  the  judges  were  divided 
in  opinion,  is  whether  a  notarv  public  is  au* 
thorized  to  administer  oaths  and  certify  afilda- 
davits  of  tbe  character  ifbd  purpoae  for  which 
that  affidavit  is  alleged  to  have  been  prepved. 

There  was  ft  demurrer  to  tbe  indiciinent,  In 
which  eighteen  distinct  grounds  of  demurrer 
are  set  out:  and  upon  the  hearing  of  thisd^ 
murrer  tbe  judges  certified  to  this  court  six 
matters  on  which  they  were  divided  in  opinion* 
Tbey  are  as  follows: 

"  1.  Do  tbe  facts  set  forth  In  this  indictment 
couslitute  an  offense  under  section  6418  of  the 
Revised  Statutes  of  the  United  States? 

"2.  Do  the  facts  allc^red  in  this  Indictment 
constitute  an  offense  under  section  6438  of  tbe 
Bevised  Statutes  of  the  United  StatesT 

'8.  Are  the  words  'falsely  makes'  in  sec* 
tion  5418,  Kevlsed  Statutes,  limited  to  for^ 
instruments  or  instruments  in  the  nature  <rf 
forged  instruments? 

"4.  Docs  tbe  making  of  a  genuine  writing 
or  instrument,  signed  by  the  party  making  it 
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or  pur^rting  to  make  it,  with  hfs  owd  name, 
wbicli  inslrument  is  false  onlv  in  its  statement 
of  facts,  for  the  purpose  of  dcfraudini;  the 
UDitcd  i3tate9,  constitute  the  '  falsely  making' 
of  a  writing  or  inRtrument  within  the  meaning 
of  sectioD  5418  of  the  Revised  Statutes? 

"S.  la  it  necessary  that  au  iostrument  'false- 
ly made,'  purporting  to  be  an  afBdavit,  and 
actually  knowini^Iy  used  for  the  purpose  of  de- 
frauding the  United  States,  rontrary  to  the 
statute,  should  be  sworn  to  Liefore  a  person  au- 
thorized to  administer  oatha  for  audi  purposes 
in  order  to  constitute  an  offense  under  section 
6418  Revised  Statutes? 

"6.  Is  a  notary  public  authorized  to  admin- 
ister oaths  and  take  and  certify  affidavits  of  the 
character  and  for  the  purposes  for  wliicb  the 
affidavit  set  out  in  the  indictuaent  is  alleged  to 
have  been  prepared  or  used?  " 

Most  of  these  are,  by  the  settled  doctrine  of 
this  court,  insuIBcleDt  to  iovoke  its  jurisdic- 
tion. They  seem  eminently  liable  to  the  ob- 
jection (bat  ttiey  am  designed  to  split  up  tbe 
case  before  the  court  into  fragments,  upon 
which,  befrae  a  trial  or  decision  by  that  court, 
it  is  intended  to  obtain  tbe  opinion  of  this 
court.  There  are  none  of  them,  except  the 
last  one  we  have  mentioned,  whicb  present,  in 
the  manner  that  we  have  frequently  poinlcd 
out.  clear  and  distinct  propositions  of  law  to 
which  this  court  can  respond.  Fire  Inturanee 
AuoeiaUon  v.  Wickham,  138  U.  S.  436  [33: 
803];  DtMin  Township  ^i.  Milford  Satingt  In- 
ttitutian.  Id.  510  [82:  688].  But  they  re- 
quire, if  they  should  oe  answered  at  all,  bq  ex- 
amination of  this  very  voluminous  and  loose 
stiiteroeot  of  facts  found  in  the  indictment  be- 
fore an  answer  could  be  made;  and  even  then 
there  is  no  certainty  that  the  answers  would 
turn  upon  any  difficulty  existing  in  tbe  miuds 
of  tbe  court  which  framed  them  for  our  con- 
■Ideratfon. 

It  is  apparent,  however,  that  tbe  question  we 
have  suggested,  the  last  of  the  series  of  six,  is 
a  distinct  and  clear  proposition  of  law,  whicb 
may  be  necessary,  and  probably  is  essential,  to 
a  decision  of  tbe  demurrer.  It  can  hardly  be 
supposed  that  a  defendant  indicted  for  perjury 
can  be  held  to  be  guilty,  unless  the  oath  in 
regard  to  whicb  tlie  perjury  Is  charged  wofc 
taken  before  an  officer  of  some  kind  having 
due  authority  to  administer  the  oaih.  We  pro- 
ceed, therefore,  to  inquire  whether  notaries 
public  have  authority  to  administer  an  oath, 
such  as  is  required  by  the  Act  of  Congress,  in 
tbe  matter  in  regard  to  whidi  the  defendant 
was  sworn.  It  is  a  little  singular  that  there  Is 
no  general  statute  designating  any  class  of  per- 
sons or  officers  who  may  in  all  cases  administer 
the  oaths  required  to  be  taken  by  tbe  taws  of 
tbe  United  Stales.  There  are  many  statutes 
regulatiug  the  administration  of  oaths  in  par- 
ticular cla8.se8  of  cases,  and  specifying  tbe  per- 
son before  whom  the  oath  shall  be  made,  but 
the  persons  are  not  always  the  same.  These 
oaths  can  be  taken  in  tbe  cases  pointed  out  by 
the  law  before  the  courts,  judges  of  the  courts, 
clerks  of  tbe  courta,  notjirics  public,  commis- 
sioners of  the  circuit  court,  and  various  other 
officers;  but  in  all  these  instances  the  class  of 
cases  In  which  the  oath  can  be  taken  before 
such  ofBcer,  or  any  of  them,  is  d^ned.  We 
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have  been  unable  to  find  anv  statute  autbor- 
izing  the  oath  required  to  be  taken  by  Hall,  ia 
reference  to  the  manner  in  which  he  had  dis- 
charged his  duties  as  deputy  surveyor  under 
the  contract  whicb  is  mode  part  of  tlie  Indict- 
ment, to  be  administered  by  a  notary  public 

In  the  case  of  Vniled  States  v.  Curtis,  107 
U.  S.  071  [87:  534],  this  court,  after  a  very- 
careful  examination  of  the  statutes  on  the  sub- 
ject of  tbe  powers  of  notaries  public  to  admin- 
ister oaths,  declared  that  no  such  general 
power  existed,  and  thai  up  to  the  Act  of  Feb- 
ruary 80,  1881,  chapter  82  (31  Stat,  at  L.  81^, 
a  notary  public  had  no  authority  under  any 
law  of  tne  United  States  to  administer  the  oalb 
to  an  officer  of  a  national  bank  in  the  declara- 
tion or  statement  in  a  report  required  by  sec- 
tion 5311  of  tbe  Revised  Statutes.  This  exam- 
ination, as  found  in  the  opinion  of  the  court 
by  Mr.  Jnitiee  Harlan,  seems  to  faave  been 
very  thorough  at  the  time  the  opinion  was  de- 
livered, in  April,  1883.  We  are  not  now  ahid 
to  find  any  statute  giving  such  authority  to  a 
notary  public  in  regard  to  tbe  matter  in  which 
the  oath  was  taken  in  the  present  case,  nor  any 

gmeral  authority  to  administer  oaths  under  the 
ws  of  the  United  States. 
A  fair  specimen  of  the  manner  In  which 
Congress  has  dealt  with  the  subject  of  oaths 
and  affidnvits,  under  its  laws,  may  be  seen  by 
reference  to  chapter  83  of  the  Statutes  of  1881, 
before  mentioned.  TluLt  Act  was  undoubtedly 
passed  to  meet  the  difficulty  whicb  had  oc- 
curred in  tbe  lower  couris  In  me  case  of  united 
States  V.  Curtis,  where  the  question  was  raised 
whether  or  not  the  oath  required  to  be  taken 
by  bank  officers,  in  making  their  reports  to  the 
Comptroller  of  tbe  Currency,  could  be  taken 
before  a  notary  public.  This  new  statute  on 
that  subject  reads  as  follows: 

"That  the  oath  or  affirmation  required  by 
seetion  fifty-two  hundred  and  eleven  of  the 
lievised  Statutes,  verifying  the  returns  made 
by  national  banks  to  the  Comptroller  of  tbe 
Chirrency,  when  taken  before  a  notary  public 
properly  authorized  and  commissioned  by  the 
State  in  which  such  notary  resides  ana  the 
bank  Is  located,  or  any  other  officer  having  an 
official  seal,  authorized  In  such  State  to  admin- 
later  oaths,  shall  be  a  sufficient  verification  as 
contemplated  by  said  section  fifty-two  hundred 
and  eleven:  Provided,  That  the  officer  admin- 
istering the  oath  is  not  %u  officer  of  tbe  bank." 

The  Act  limits  itself  exclusively  to  the  case, 
then  before  tbe  courts,  of  officers  of  national 
banks  In  regard  to  verifying  the  returns  made 
by  Uiose  banks  to  the  Comptroller  of  the  Cur- 
rency;  and  it  simply  declares  that  ft  shall  be  suifi- 
cient  If  they  are  made  before  a  notary  public. 
Tlie  statutes  are  full  of  such  partial  and  special 
enactments  about  notaries  public,  commission- 
ers of  the  circuit  courts,  clerks  of  the  courts, 
and  various  others  by  wliom  oetbs  may  be 
administered,  but  there  ia  no  general  defliiitioc; 
and  we  have  been  unable  to  find,  after  a  most 
careful  and  protracted  examination,  any  stat- 
ute which  gives  a  general  authority  to  any 
officer,  or  any  person  whatever,  to  admloisier 
oaths  In  all  cases  where,  by  the  laws  of  the 
United  St^es,  they  are  required. 

It  i$,  thtr^tirt,  eertiflsd  to  tke  Oireuit  Owi 
that  this  question  it  anntend  in  th*  native. 
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(191]  THE  CITY  OF  NEW  ORLEANS,  Appt., 

V. 

JAMES  T.  CHRISTMAS  ET  al.,  Admrs. 
of  Mtba  Clabk  Qaines,  Deceased. 

(See  8.  C.  "Ifew  OrUam  v.  Oainet^a  AdmV^  Re- 
porter's ed.  191-220.) 

SenU  and  profiit,  vhsn  reeowred — tuit  by 
grantee  against  grantor— tehen  ounur  may 
recover  agairut  grantor— civil  law  in  Louiti- 
ana — liability  for  um  of  unimproved  land— 
pouetaor  in  Imo  faith,  liability  of— recovery  of 
elaimtof  Mr*.  Gainea. 

1,  At  common  law  tlie  pmon  who  recelvee  the 
rents  and  proflti  li  tbe  only  penon  yrbo  to  to 
reepond  tor  them. 

&  tbe  law  of  LoulslaDa,  a  person  evicted  from 
property  conT-eyed  to  blm  irftb  warranty  may 
recover  from  bis  warrantor  not  only  the  price  but 
tbe  amount  of  rente  and  revenues  wbich  be  ia 
bound  to  respond  for  to  tbe  true  owner. 

t.  Snob  erloted  srantee,  who  to  oondenned  In 
Judgment  to  pay  the  rents  and  revenues  of  tbe 
property,  may,  b«ffore  sattgf yinK  sueh  Judgment, 
maintain  a  suit  in  equity  against  bis  truarantor  to 
proteczt  blm  against  his  adjudged  liability  to  pay. 

4  Tbe  real  owner,  who  has  reoovered  poeses* 
8km  from  the  grantee,  may  be  subrogated  to  such 
grantee's  rights  and  may  maintain  a  suit  against 
such  guarantor  for  such  rents  and  reveauea. 

S.  Such  guarantor  is  not  liable  for  Interest  on  the 
valuation  of  unimpruved  land  from  wbloh  his 
grantee  derived  no  rents  or  revenues. 

I.  Under  the  qIvU  law  obtaining  In  Louisiana, 
creditors  may  exorctse  all  the  rights  and  actions  of 
thelrdebtor,  with  the  exception  of  those  that  are 
exclusively  attached  to  the  person.  This  right  of 
tbe  creditor  may  be  pursued  Id  a  suit  In  equity  In 
the  courts  of  the  United  States. 

f.  The  rule  that  a  possessor  in  bad  faith  is  bound 
to  respond  for  all  that  the  property  possessed  can 
be  made  to  produce  does  not  require  blm  to 
change  tbe  state  of  the  property,  as  to  change 
wild  land  to  cultivated. 

9.  Those  who  take  a  conveyance  and  go  Into  pos- 
semlon  In  entire  ignorance  of  any  d^eot  In  tiieir 
title,  tbougb  technically  poesessors  In  bad  faith 
because,  by  proper  inquiry,  they  might  have  dls- 
oovered  tbe  defect,  fwe  not  to  be  placed  on  the 
same  level  with  kn8»'*h  and  fraudulent  possess- 
on  who,  without  any  title,  pertinacious^  keep 
the  true  and  known  owner  out  of  poBseflSlon. 

IL  In  the  present  case  the  claims  of  Mrs.  Oaineo 
against  tbe  City  of  New  Urleana  are  sustained  for 
tbe  rents  and  revenues  of  Improved  property 
wbile  In  tbe  hands  of  the  grantees  of  the  city, 
•Bid  property  having  been  recovered  by  her  from 
■aid  grantees:  but  her  claims  for  rents  and  reven- 
ues of  unimproved  lands  are  disallowed,  no  rents 
or  revenues  having  been  actually  derived  from 
tbem. 

to.  While  such  grantees  would  have  been  proper 
parties  to  this  suit,  still,  as  tbe  objection  of  the 
want  of  parties  was  not  specifically  made,  and  as 
Itwouldbe  a  hardship  to  begin  this  suit  again,  tbe 
BOit  to  not  dtomtosed  on  that  ground. 

[Na  4.] 

Aiyved  Oct.  IS.  14.  IS87.  Decided  May  13. 1S89. 

APPEAL  from  a  decree  of  tbe  Circuit  Court 
of  tbe  United  States  for  tbe  Eastern  Dis- 
trict of  Louisiana,  against  the  City  of  New 

KcoK.— Mesne  Pro/UB.  See  Greene  v,  Biddle,  t 
Theat.  6  L.  ed.  H7:  also  U  Peters,  10  L.  ed.  8TS. 
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Orleans  for  tbe  rents  and  reveDues  of  laods 
recovered  by  eomplalnant  from  various  per- 
sons, grantees  of  ttie  city,  of  whose  title  tbe 
city  was  guarantor.  Reversed,  with  inttruetionM 
to  enter  a  decree  in  conformity  toith  the  opinion. 

See  minion  below,  17  Fed.  Rej).  488. 

Tbe  facts  are  stated  in  the  opinion. 

Meart.  Henry  C.  Miller  and  J.  R. 
Beekwith.  for  appell&ut: 

There  Is  no  equity  jurisdiction  to  compel  a 
unilateral  account  whcD  Ibere  are  no  offsets  or 
items  to  be  chai^,  discharged  or  surcharged, 
nor  to  compute  damages  for  alleged  torts. 

Hippy.  Babin,  60  U.  S.  19  How.  271  (16: 
683);  Fbv^  V.  Lawraaon,  30  U.  S.  5  Pet.  495 
(8:  804);  Root  v.  i?.  Co.  105  U.  S.  189  (26:  975): 
mis  V.  Jkivit,  109  U.  S.  485  (27:  1006):  Gainet 
r.  MiUer,  111  U.  S.  895  (28:  400);  Van  Weet  r. 
Winaton,  lift  U.  S.  238  (29:  3841;  Bvzard  v. 
Houtton,  119  U.  8.  847  (80:  4S1);  Parkenburg 
V.  Brown,  106  U.  S.  487,  500  (27:  288,  243); 
AmblT  V.  Choteau,  107  U.  8.  586  (27:  822); 
lAUhfidd  V.  Baltou.  114  TJ.  S.  190  {29:  132). 

In  sucb  case  tbe  defendant  has  a  ooostitu- 
tional  right  to  a  trial  by  Jury. 

In*.  Q>.  V.  Bailey,  80  U.  S.  18  Wall.  6l(MJ81 
(20:  501-503);  Grand  ChvU  v.  Winegar.  82  U. 
8.  15  Wall.  878-375  (21:  174,  173);  Le^na  y. 
Coeka,  90  U.  S.  23  Wall.  466-470  (23:  70,  71); 
KiUian  v.  Ebbinghaus.  110  U.  S.  568.  573  (28: 
246-248;  N.  T.  Guaranty  Co.  v.  Memphis  Water 
Co.  107  U.  S.  S05,  207  m-.  484.  489);  Franda 
V.  Ftinn.  118  U.  8. 885  (80: 165);  (T.  8.  T.  TTfl- 
son.  118  U.  S.  86-89  (30: 110);  FuaaeUy.  Gregg, 
118  U.  S.  550(28:  993). 

Equity  will  not  deal  with  an  account  simply 
because  it  is  complicated;  to  sustain  a  bill  for 
an  aca>unt  there  must  be  mutual  demands— 
not  a  single  matter,  but  a  series  of  tnnsactiona 
on  one  side  and  payments  on  tbe  other. 

Rbrter  v.  Spencer,  -2  Johns.  Oh.  169;  Badger 
v.JfcJfomara,  123  Mass.  117;  Walker  y.  Braolca, 
125  Mass.  241;  BaU  v.  Careto,  18  Pick.  28; 
Story,  Eq.  Jur.  |§  458,  496:  Binwiddie  v. 
BaiUy,  6  Ves.  141;  Cooper  v.  BeUton,  12  Price, 
462;  Baily  v.  Taylor,  1  RuflS.  &  M.  73;  Am- 
brose V.  Bunmoui,  9  Bear.  508;  Padwiek  v. 
Stanley.  9  Hare,  627, 16  Jur.  586;  King  v.  Bo»- 
aett,  a  Younge  &  J.  -33;  Heminga  v.  Pugh,  4 
Gift.  456, 13  W.  R.  44,  9  L.  T.  N.  S.  283;  Bar- 
ry V.  Stevens.  81  L.  J.  Ch.  785;  Smith  v.  Le- 
veaux,  13  W.  R.  31,  9  L.  T.  N.  S.  818;  Holme* 
V.  Eastern  Counties  R.  Co.  8  Eay  &  J.  675;  B* 
Aberystwith  R.  Co.  7  Jur.  N.  8.  510,  664,  30  L. 
J.  Ch.  674,  4  L.  T.  N.  S.  687;  DarUtuy.  Clem- 
«M,6Beav.  165;  O'MoAonyv.  J>iekson,2  9cb.± 
Let.  400;  Foley  v.  HiU,  1  Phil.  Ch.  899, 8  Jur. 
847;  Birietaa  v.  Dos  Santos.  1  Younge  &  J.  674; 
Grafton  t.  Reed,  26  W.  Va.  487;  Linn  y.  Gunn, 
66  Micb.  447. 

Where  there  is  ao  effort  to  give  equity  juria- 
diction  by  a  charge  that  aceounta  are  intricate 
and  can  only  be  taken  in  a  court  of  equity,  un- 
less the  bill  shows  cfrcumstancea  and  'facti 
showing  the  intricacy  of  the  account,  the  \AH 
will  be  dismissed. 

Bowles  V.  Orr,  1  Younge  &  C.  Exch.  464; 
Padwiek  v.  Burst,  18  Bear.  675,  18  Jur.  763; 
Iforri*  y.  Day,  4  Younge  &  C.  Exoh.  476, 10 
L.  J.  N.  S.  48|  Jones  v.  Mattnd.  8  Younge  & 
C.  Ezch.  847;  Pfiiaips  v.  PhiUips,  9  Hare,  471; 
Glennie  v.  Jmri.  3  Younge  &  C.  Excb.  486; 
Welchman  T.  Farebrother,  1  Jar.  N.  6.  126; 
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Jlttker  T.  Taylor,  8  Drew,  183;  Ranger  v.  Great 
Weatem  R  Co.  5  U.  L.  Cas.  72;  Blyth  t; 
Whmn,  27  L.  T.  N.  &  880. 

A  Dill  In  equity  cannot  be  maintained  for 
discovery  If  it  cannot  be  maintained  for  relief, 
unless  the  bill  shows  the  discovery  to  be  in  aid 
of  a  suit  at  law  or  the  defense  of  a  suit  at  law 
actually  pending  or  about  to  be  brought,  and 
Uie  action  or  defense  not  frivolous. 

1  Story,  Eq.  Jur.  ed.  1879,  fig  71,  73;  Brown 
T.  ^nn.  85  U.  S.  10  Pet.  497  (9:  608);  Mitehr 
etlv.  Oram,  10  Met.  101;  Story,  Eg.  PI.  §g  812, 
645:  Pease  v.  Peaae,  8  Met.  895;  Pool  v.  Lloyd, 

5  Met.  625;  Ahernd  v.  Odiorne.  118  Mass.  261; 
Walker  v.  Brooke.  125  Mass.  341;  Haakim  v. 
Burr,  106  Mass.  48;  2  Story,  Eq.  Jur.  g  1495; 
Mitf.  Eq.  PI.  (Jeremy)  186;  Cooper,  Eq.  PI. 
chap.  3,  g  8,  pp.  191-192;  Dunn  v.  Coata,  1 
Atk.  288;  Awn.  2  Yes.  451;  <3eltton  t.  Uoyt, 
1  Johns.  Ch.  547-54a 

It  is  doubtful  if  k  bUl  of  discovery  can  be 
maintained,  tfnoe  partia  can  be  examined  as 
witnesses. 

Heath  V.  Erie  R.  Co.  9  Blatcfaf.  816. 

A  bill  ainioBt  a  corporation  as  sole  defend- 
ant, or  a  bul  that  walvea  anawer  under  oath,  is 
not  a  bill  of  disoovery. 

Svntingam  v.  Saundera,  120U.  B.  78  (30: 580); 
V.  8.  V.  Waffner,  L.  R  2  Ch.  App.  Cas.  582; 
Eepublie  <if  Liberia  v.  Boye,  15  Eng.  Rep. 
<Moak)  44,  L.  R.  1  App.  Cas.  189;  Republic  of 
CoetaRiea  v.  Erlanger,  16  Eng.  Rep.  (Moak) 
e»0,  L.  R.  1  Ch.  Div.  171;  Bepublie  ^  Peru  v. 
Wegvdin,  L.  R.  20  Eq.  Cat.  140. 18  Eng.  Rep. 
(Moak)  679. 

Ret  judicata  beara  upon  parties  and  all  those 
in  privity,  and  is  not  only  conclusive  as  to  nil 
matters  that  have  been  drawn  into  the  contro- 
versy  between  them  in  a  former  judicial  con- 
troversy, but  also  conclusive  as  to  all  matters 
that  might  have  been  litigated  in  the  prior 
UUeation. 

Paattff  Co.  T.  Bicidee,  72  U.  8.  6  Wall.  592 
(18:  653);  Hopkiju  v.  Lee.  19  U.  S.  6  Wheat. 
109  (6:  318);  U.  3.  Bank  v.  Becerly.  42  U.  8.  1 
How.  184  (11:  75);  Chapman  v.  Smith.  57  U. 
8.  16  How.  114  (14:  868);  Tkompeon  v.  Roberts, 
66  U.  S.  24  How.  338  (16:  648);  GampbeU  v. 
Bankin,  00  U,  S.  861  (8B:  480);  Baird  t.  V.  & 

06  U.  B.  430  (84:  708);  Attrwa  City  T.  We$t, 
74  U.  8.  7  Wall.  83  (19:  51);  The  Apol'on.  23 
U.  8.  9  Wheat.  862  (6;  111);  I>urant  v.  Eitex 
Co.  74  VS.  8.  7  Wall  107  (19:  164);  NathmlU 
etc.  R.  Co.  V.  U.  B.  118  U.  8.  361  {38:  971); 
Hepb'tm  t.  Buntop,  14  V.  8.  1  Wheat.  179 
(4:  65);  BeUlanee  t.  Fmytk,  65  U.  S.  24  How. 
188  (16:  733);  Belcit  T.  Morgan,  74  U.  S.  7 
Wall.  619  (19:  205);  Gould  v.  B.  <£  C.  R.  Co. 
01  U.  8.  526  {28:  410);  Tioga  R.  Co.  v.  Bloet- 
burg  dt  G.  R.  Co.  87  U.  8.  20  Wall.  187  (22:  831): 
Montgomery  f.  Samory,  99  U.  B.  483  (25:  875); 
Back  T.  Co.  Comra.  99  U.  8.  686  ^26:491); 
Louit  T.  Brouin  Tap.  100  U.  B.  163  (27:  892); 
PMard  T.  R.  Co.  101  U.  8.  228  (25:  840);  Lum- 
ber Co.  T.  Bwshtel,  101  U.  8.  688  (26: 1074); 
Caae  t.  Beauregard,  101  U.  8.  688  (26: 1004); 
Stout  V.  Lye,  108  U.  8.  66  (26:  428);  Whitetide 
r.  Haaelton,  110  U.  8.  396  (28:  153);  Corcoran 
T.  Chea.  d  0.  Canal  Co.  04  U.  8.  741  {24:  190); 
Cromwea  T.  Oemnty  of  Sae.  94  U.  S.  851 
(21:  106);  Bryan  t.  Kennett.  113  U.  a  179 
(28: 908);  U.  8.  T.  Purker,  130  U.  S.  89  (80: 601); 
Coffey  T.  U.  B,  116  U.  S.  436  (29:  684);  IT.  &  T. 
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THE  United  Statbb.  Oct.  Terk, 

JtfeKee.  4  Dill.  128;  Merritt  r.  OiKnpbeU,  47 
Cal.  542. 

This  ia  the  established  jurisprudence  In  all 

the  States. 

Cunnijigham  v.  Athley,  45  Cal.  485;  Jaekam 
V.  Lodge,  86  Cal.  28;  Warren  v.  Ominga,  6 
Cuah.  103;  Simpson  v.  Bart,  1  Johns.  Ch.  91; 
Kingaland  v.  ^>alding,  3  Barb.  Ch.  841;  Gar* 
ner  v.  Buckbee,  8  Cow.  120;  Burt  v.  Sternburgh, 
4  Cow.  669;  EtJieridge  v.  OsAorn,  13  Wend.  399; 
Embury  ■v.  Conner,  8  N.  Y.  511;  Do^  v.  ilrovn, 
4  N.  Y.  71;  Castle  v.  Noyea,  14  N.  Y.  829;  GO- 
aion  V.  Bbyt.  1  Johns.  Ch.  548;  Hoyt  v.  Oelaton, 
IS  Johns.  141; Holmes  v.  Ranaen,  7  Johnsi.  Cb. 
286;  Egleaton  v.  Knickerbocker,  6  Barb.  458;  Og»- 
bury  V.  La  Farge,  2  N.  Y.  112;  Datoue  v.  Fan- 
ning, 4  Johns.  Ch.  199;  Ifeweomb  v.  St.  Peter^a 
Church,  2  Sandf.  Cb.  636;  &Brien  v.  Eeeney.  3 
Edw.  2^:  LanHnu  t.  RuaaM,  18  Barb.  510; 
Burhatia-v.  VanZandt,  7  N.  T.  623;  BeUinger 
V.  Craigue,  81  Barb.  ^4;  People  v.  Supra,  of 
San  Francisco,  27  Cal.  675;  Stewart  v.  Stebbina, 
80  Miss.  81;  Barker  v.  Cleveland,  19  Mich.  285; 
Hooker  v.  Hubbard,  103  Mass.  242;  White  v. 
Smtmds,  83  Vt.  180;  Bay  t.  VaOette,  26  Ind. 
43 ;  1  Herman ,  Estoppel  and  Res  Adjudicata,  ed. 
1886, 121,  and  cases  dted  in  note  8. 

If  one  demand  less  tlian  is  due  him  and  do 
not  amend  his  petition  in  order  to  augment  hli 
demand,  Lc  shall  lose  the  overplus. 

La.  Codi;  Pr.  art.  156;  McCaleb  v.  FXuker.  14 
La.  Ann.  316;  firandagee  v.  Chamberlin,  3  Rob. 
(La.)  307;  Vaaeomr.  Fttvie,  14  La.  135. 

The  rule  sUted  in  article  156,  Code  Pr.  is  the 
same  at  common  law  nnd  in  equity. 

Rockwell  V.  Langley,  19  Pa.  508;  Smith  t. 
Weeka,  26  Barb.  468;  FtUton  v.  Matthews,  15 
Johns.  433;  Biekford' v.  Choper.  41  Pa.  146; 
Loqan  V.  Cuffrey,  80  Pa.  196;  Wickersliam  v. 
Whedon,  33  Mo.  661;  Bancroft  v.  "^inspear,  44 
Barb.  20«;  Guernsey  v.  Carver,  8  Weud.  492; 
SteinY.  Ths Prairie Baae  8.  B.  17  Ohio  St.  471; 
MandeeilU  v.  1F«IeA,  18  U.  8.  6  Wheat.  3T7  (5: 
87);  Barksdale  v.  Greene.  3U  Ga.  420;  Walker 
V.  Amea,  3  Cow.  428;  Rogers  v.  Higgina,  57  lU. 
247;  atoekton  v.  Ford,  60  U.  S.  18  How.  420 
(16:  896);  art.  8453.  La.  Civfl  Code  (2437  Old 
Code). 

The  sale  of  a  thing  belonging  to  another  per- 
son is  null  It  may  give  me  to  an  action  for 
damage  In  case  of  eviction  when  the  buyer 
knew  not  that  the  thing  belonged  to  another 
person. 

Jeannin  v.  Millaudon,  6  Rob.  (La.)  76; 
HaU  V.  2feHU.  8  La.  Ann.  826;  Seotfy.  Feathr 
eraton,  6  La.  Ann.  806;  Civil  Code.  art.  1905; 
Jfaah  V.  Johnson,  9  Rob.  (La.)  8. 

Daniel  Clark's  will  of  1811,  after  its  probate, 
was  a  muniment  of  title  warranting  possessicm 
by  (he  occupants  of  the  Blanc  tract  until  it 
was  set  aside  by  the  probate  of  the  alleged  wU 
of  1813. 

Bavia  v.  Gaines,  104  U.  8.  886  (26: 757);  Alien 
V.  Dundas,  3  T.  R.  125;  Rex  T.  Vincent,  1  Str. 
481;  'Woolley  v.  Clark,  5  Bam.  &  Aid.  746; 
Wms,  EsTS.  6tb.  Am.  ed.  590  (note  X);  Pads' 
man's  Case,  6  Co.  19;  8emin6  v.  Semint,  3  Lev. 
90;  Qraysbrook  v.  For.  1  Plowd,  282;  Thomson 
V.  Harding,  2  El.  &  Bl.  630;  POrker  v.  Kett,  1 
Ld.  Raym.  658;  Waterav.  Sdekncy.Vt  Allen,  15; 
Peeble/  App.  15  Serg.  &  R  88;  Kittrtdge  v. 
FeUim,  8  H.  08;  S6m«  t.  PeasUy,  88  VL  Tltt; 
Stedt  T.  Btnn,  60  Tex.  467. 

m  c.  B. 
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A  wairantor,  who !«  not  In  possession,  in  the 
ereot  of  recovery  on  the  covenant  of  warranty, 
ODiy  owes  iDlPrext  from  Judicial  demand  if  the 
UDOUDt  is  liriuidated  or  from  judgment  if  the 
amount  ia  unliquidated. 

Melancon  v.  IMnehaud,  19  La.  S57;  Daqtiin 
T.  Chiron,  3  La.  3«7,  395;  Conolly  v.  Bertrand, 
12  La.  813;  Berman  v.  ^irigg,  8  Martin,  N.  8. 
190;  Bowrguignon  v.  Dtitrehan,  5  L.  A.  115. 

The  warrantee  has  no  right  of  action  against 
the  warrantor  uoiil  the  wnrmntee  is  actually 
put  out  of  possession.  The  return  of  a  writ  of 
possession  to  which  the  warrantor  is  not  a  party 
u  not  adequate  proof  of  actual  eviction  In  a 
suit  on  the  covenant  of  warranty. 

Hale  T.  Hea  Orleaiu.  18  La.  Ann.  499:  Me- 
Iniuvn  T.  Dvhamel,  7  La.  2S6;  Fletcher  v.  CatW- 
itr,  10  La.  120;  Zaborde  v.  New  (Meant,  18  La. 
Ann.  320. 

The  owner  of  realty,  after  eviction  of  adverse 
bolder,  has  no  action  against  the  vendor  of  the 
evicted  for  rents  and  profits, 

Gilla»pie  v.  CiUzms  Bank,  35  Ann.  779. 

Menn-i.  Alfred  Ooldthwalteiand  Thom- 
M  J.  Sflnmes.  for  appellees: 

The  case  made  by  the  bill  is  a  rase  in  equity, 

Cvpii  V.  JrtcAwn,  13  Price,  721;  Duke  of 
Leeds  v.  JVnr  Radnor,  2  Bro.  CIi.  388;  Duke  of 
BridgeicateT  v.  Edieards,  8  Bro.  P.  C.  8fl«: 
Cocke  V.  Fo(^.  1  Vorn.  359:  Holder  v.  Cham- 
bury.  3  P.  Wms.  2,'iO;  Putteney  v.  Warren,  6 
Ves.  76;  IJambly  v.  Trott.  Cowpcr,  871 ;  Curiie 
V.  Curtie,  2  Bro.  Ch.  Dortner  v.  Forteseuc, 
8  Atk.  123;  Bcnnet  v.  Whitehead.  2  P.  Wms. 
644;  O'Connor  7.  Spaifikt,  1  Sch.  &  Lef.  309; 
Weytiiouthv.  Boyer,\  Ves,  Jr.  416;  Corporation 
of  Carlisle  v.  Wilson,  13  Ves.  Jr.  270;  Exparie 
Bnz,  2  Ves,  Sr.  388;  Story.  Eq.  Jur.  S87,  A.h\; 
FoicU  V.  Lawrason.  30  U.  S.  6  Pet.  503  (8: 207); 
Bipp  V.  BaMn.  60  U.  S.  19  How.  377  (15: 634>; 
BarfxT  V.  BaHter,  62  U.  S.  21  How.  591  (10: 
229):  Miiehetl  t.  Oreat  Work»  Milling  A  Mfg. 
Co.  2  Story,  653;  Boat  T.  B  Oo.  105  TJ.  8. 215 
(26: 9841 

E(]uily  will  decree  an  account  of  rent  nnd 
profits  whenever  the  account  is  intricate  and 
complicated  and  therefore  not  easily  adjusted 
at  law. 

}SSd»on  T.  A\Un,  1  Yerg.  872;  1  Maddock 
Ch.  808:  Cooper's  Eq.  PI.  184;  lAtdUno  v.  Si- 
mond.  2  Caines.  Can,  40;  KnotU  v.  Tarter,  8 
Ala.  743;  Printup  v.  Mitchell.  17  Ga.  558;  Hol- 
oombe's  Eg.  85;  Biddle  v.  MandemOe,  0  TT.  S. 
6  Cranch.  822  (8: 114). 

Couita  of  equity  in  bills  for  specific  per- 
formance haTe  liberally  granted  relief  against 

Ersons,  when  courts  of  law  could  not  give  re- 
f,  and  treated  defendants  as  trustees  tor  com- 
plainants where  no  privity  existed. 

Champion  V,  Brown,  6  Johns,  Ch.  898;  Frv, 
Spec,  Pcrf.  marg.  pp.  67-61;  Foaa  v.  Baynet,  Si 
Maine,  89;  Potter  v.  Baunderi,  0  Bare,  1;  Boot 
T.  R.  Co.  105  U.  8.  214  (26:  984), 

When  the  Judiciary  Act  (1  Stat,  at  L,  78) 
speaks  of  a  plain,  adequate  and  complete 
remedy  at  law,  it  refers  to  the  common  law, 
not  to  tlie  statutes  of  the  States. 

Robinson  v.  GampheU,  18  U.  S,  3  Wheat.  212 
(4: 872);  Bodtey  v.  Taylor,  9  U.  8.  5  Crancb, 
101  (8:  75);  U.  8.  v.  Bowland.  17  U.  8. 4  Wheat. 
108  (4:526);  BogU  T.  Zoaarie,  81  U.  S.  6  Pet 
648  (8: 532). 

The  seller  and  warrantor,  who  took  and 
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conveyed  in  bad  fnltb,  is  bound  forthwith  to  re- 
store the  price  to  his  vendee  and  to  acquit,  i.  e.^ 
discharge  for  htm  his  liability  to  the  owner. 

Morrte  v.  Abat,  9  La.  552;  Walworth  t.  Sfe- 
reHfon,  24  La.  Ann,  251;  Dotenet  v.  Scott,  8  La. 
Ann.  278. 

The  party  evicted  shall  recover  the  price 
paid  to  liis  warrantor,  with  interest  from  the 
date  of  eviction. 

Bale  T.  NewOrlean*,  18  La.  Ann.  601:  ite* 
quin  V.  Coirtm.  8  La.  396;  GonoUy  v.  Bertrand, 
12  La.  813;  Milet  v.  Bit  Oreditori,  16  La,  35. 

The  damaees  allowed  will  at  least  consist  in 
placing  the  injured  party  in  the  situation  in 
which  he  would  have  been  if  the  disturbance 
had  not  occurred. 

Gray  V.  Lotee,ll  La.  Aon.  893;  SOliekv. 
Kelly,  11  Rob.  (La.)  150;  Horn  y.  Bayard,  11 
Rob.  (La.)  268;  Moore  v.  WithenAurg,  18  La. 
Ann.  22. 

A  corporation  is  liable  for  the  wrongful  acts 
of  its  ofllrers  and  agents. 

M'Oary  v.  Lafayette,  12  Rob.  668;  8.  G.  4 
La.  Ann.  440;  itaba«$a  v.  Orteana  Nat.  Co.  5 
La.  463;  Wildr  v.  Nete  <Mmna^  12  La.  Ann.  16; 
Oainet  v.  Site  (Meant,  78  U.  S.  6  Wall.  716 
(18: 965). 

Mr.  Jwtiee  Bradley  dellTered  the  opinion 

of  the  court: 

This  is  a  bill  filed  by  Myra  Clark  Gainea 
against  the  City  of  New  Orleans  to  recover 
the  amount,  with  interest,  of  the  fruits,  reve- 
nues and  value  for  use,  of  certain  lands  in  the 
City  of  New  Orleans,  containing  about  135 
arpents,  which  the  complainant  had  recovered 
from  various  persons  claiming  title  under  the  [108] 
city.  Tlie  charge  is,  that  the  city  is  liable  as 
grantor  of  the  land  aa  well  as  guarantor  of  the 
lUle,  and  ou;rbt  to  respond  for  all  the  rents  and 
revenues  of  the  property  actually  received  by 
itself  or  its  grantees,  or  which  might  have 
been  rocrived  by  a  judicious  and  provident  use 
of  the  property. 

Tbe  bill  wiis  filed  Augu8t7, 1879,  and  on  the 
5th  of  May,  1888,  ft  decree  was  rendered  in 
favor  of  'the  complainant  for  the  sum  of 
$1,025, 667.  f^,  with  interest  oo  $950,110  from 
January  10th,  1881.  From  that  decree  the 
present  appeal  Is  taken. 

A  brief  outline  of  the  history  of  this  litiga- 
tion will  conduce  to  a  better  understanding  of 
the  case.  Daniel  Clark,  a  prominent  citizen 
of  New  Orleans,  of  laise  wealth  and  pos- 
sessions, died  ttiere  on  tbe  16th  of  August, 
1818,  without  leaving  any  known  heirs-at-law 
nearer  than  bis  mother,  who  was  residing  at 
Gerroaotown,  pear  Philadelphia.  A  will  was 
found  amongst  hla  papers,  sealed  up  in  a  pack- 
age bearing  the  following  inscription  In  his 
own  hand:  "  This  ismy  olographic  will.  New 
Orieans.  20th  Mav.  1811."  (Signed)  "Daniel 
Clark."  The  will  wHs  short,  containing  only 
the  following  words,  to  wit:  "  In  the  name  of 
God,  I,  Daniel  Clark,  of  New  Orleans,  do 
make  this  my  last  will  and  testament:  Im- 
primii.  I  order  that  all  my  just  debts  be 
paid.  Second.  I  leave  and  bequeath  unto 
my  mother.  Mary  Clark,  now  of  Gennantown, 
in  the  State  of  Pennsylvania,  all  tiie  estate, 
whether  real  or  personal,  which  I  may  die  pos- 
sessed of.  Third.  I  hereby  nominate  my 
friends,  Ridiard  Relf  and  Beverly  Cbew,  my 
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executors,  with  power  to  settle  everything  re- 
lating to  my  estate."  (Signed)  "  Daniel 
Clark."  This  will  was  duly  admitted  to  pro- 
bate, aod  letters  testameatary  were  grantea  to 
tbe  executors  named  therein. 

The  executors  proceeded  to  take  possession 
of  tbe  estate,  aod  disposed  of  a  large  part  of  it. 
There  were  some  outlying  lands,  in  the  sub- 
urbs of  the  city,  bordering  on  St.  John's 
Bayou,  tbat  were  not  disposed  of  until  18^1, 
amongst  others  the  landa  now  in  controversy. 
Relf  and  Chew,  besides  being  executors  of 
Clark's  will,  held  a  power  of^  attorney  from 
Mary  Clark,  bis  moUier,  dated  October  1, 1818, 
[1631  ^bich,  styling  herself  to  be  heir,  devisee 

and  legatee  of  Daniel  Clark,  she  appointed 
them  (Relf  and  Chew),  naming  them  as  mer- 
chants of  New  Orleans  and  executors  of  the 
will  of  Daniel  Clark,  jointly  and  severally,  as 
ber  lawful  attorneys,  for  ber  and  in  her  behalf 
to  take  possession  of  the  real  and  personal  es- 
tate of  Clark;  to  manage,  sell,  let,  occupy  and 
sue  for  the  same  or  any  part  thereof;  to  collect 
moneys,  debts  and  effects  belonging  to  her  as 
sole  legatee,devisee,  orbelr-at-law  of  said  Clark; 
to  make  all  necessary  and  proper  acta  anddeeds 
for  conveyiDC  any  of  tbe  property,  and  gen- 
erally to  do  evcrytoiogthat  she  could  do  in  tbe 
premises.  Thispowerwasdeposited  of  record 
with  John  Lynd,  a  notary  public  of  New  Or- 
Icaos,  on  the  22d  of  April,  1817.  By  ao  act  of 
sale,  dated  30th  of  October,  1821,  Relf  and 
Chew,  in  tbe  name  of  Mary  Clark,  and  by 
virtue  of  said  power  of  attorney,  after  having 
put  up  the  property  at  auction,  sold,  uud  con- 
veyed to  one  Evariste  Blanc,  Uie  hicbeat  bid- 
der, for  the  sum  of  ^,760,  a  piece  of  land  de- 
scribed as  situated  on  the  Bayou  SL  John, 
containing  about  135  superficial  arpeota  [equal 
to  114  acres]  adjoining  the  road  of  tbeNavi- 
^tion,  or  Csroodelet,  Canal,  the  lands  of  £. 
Caucbolt,  the  Broad  Sbwt  and  Bellecbasse 
Street,  etc.,  in  conformity  with  a  plan  drawn 
by  Joseph  Pilifi,  city  siirveyor,  on  the  20th  of 
August,  1831;  and  they  subrogated  the  pur- 
chaser to  all  tbe  rights  of  property  that  Mary 
Clark  bad  Id  tbe  land,  with  right  of  seizing 
tbe  same. 

On  the  26tb  day  of  September,  1834,  Evariste 
Blanc  sold  and  conveyed  the  same  and  other 
adjoining  lands,  amounting  in  all  to  340  arpenta 
[equal  to  nearly  208  acresL  to  the  City  of  New 
Orleans  for  tbe  sum  of  $45,000,  making  tbe 
cost  of  the  property  in  question  about  $25,000. 
Iliis  purchase  was  made  by  the  city  for  tbe 
purpose  of  controlling  tbe  laying  out  of  the 
streets  and  other  public  improvements  in  that 
district,  in  conformity  with  the  eeneral  plan  of 
tbe  city,  aod  more  lor  the  public  advanta^. 
No  one  at  tbat  time  bad  any  serious  question 
about  the  validity  of  the  title.  Mra.  Gaines, 
then  Mrs.  Whitney,  it  is  true,  had,  with  her 
husband,  in  June  preceding,  filed  a  petition  in 
the  protmte  court  in  a  pending  proceeding  on 
the  part  of  a  creditor  of  Daniel  Clark,  claim- 
^194]  Ing  to  be  hia  daughter  and  heir,  and  Relf  had 
been  cited  to  answer  it:  but  it  was  regarded  as 
a  visionary  claim,  and  made  no  public  im- 
pression. 

The  citv  reserved  four  or  five  blocks  of  this 
purchase  for  pubUc  purposes  (the  erection  of 
diBioage  works,  etc),  and  In  Harcb,  1887,  sold 
off  most  of  the  balance  In  building  lots.  This 
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happened  at  a  time  when  real  estate  in  New 
Orl  leans  had  suddenly  risen  to  the  most  inflated 
and  ficiitioiis  prices.  Tbe  real  estate  craze,  in- 
deed,  had  infected  lazge  portions  ot  the  coun- 
try. These  sales  were  afterwards  mostly  an- 
nulled for  defects  of  title  or  never  carried  out, 
and  it  would  probably  have  been  impossible 
for  the  purchasers  to  have  responded  for  the 
extrava^nt  prices  agreed  to  be  paid.  In  some 
cases  they  were  six  or  seven  times  the  nor- 
mal value  of  the  property.  According  to  the 
proeis  verbal  of  the  auctioneers,  the  a^'udica- 
tions  amounted  to  tbe  enormous  sum  of  over 
$600,000.  and  the  sales  of  the  lots  and  squares 
involved  in  the  present  case  amounted  to 
$553,460;  but,  as  before  remarked,  the  whole 
transaction,  except  with  regard  to  a  few  par* 
eels,  fell  through,  and  tbe  property  came  back 
into  the  city's  bands.  Tet  tbe  amount  of  these 
sales  forms  the  basis  of  Ibe  exceedingly  large 
decree  in  this  case.  The  same  property  after- 
wards, about  1848,  was  again  put  up  at  auc- 
tion, and  the  proper^  now  in  question  brought 
only  about  $100,000,  including  some  of  the 
original  sales  not  annulled,— being  less  than 
one  fifth  of  tbe  nominal  amounts  bid  at  the 
first  sale.  This  property  afterwards,  by  a  long 
process  of  litigation,  was  recovered  by  Mrs. 
Gaines  as  tbe  heir  and  devisee  of  Daniel  Clark 
under  a  late  discovered  will,  and  tlic  tenants 
were  ousted,  and  this  suit  was  brought,  as  be- 
fore stated,  to  recover  from  tbe  city  tbe  entire 
rents  and  revenues  of  the  properly  from  the 
time  of  its  purchase  from  Evariste  Blanc.  The 
decree  in  the  case,  where  there  was  no  proof  of 
actual  rents  and  revenues  received  by  tbe  city 
or  its  grantees  (as  was  the  case  wherever  and  as 
long  as  the  particular  property  was  unim- 
proved) charges  the  city  five  per  cent  per  an- 
num on  the  amount  of  tbe  sales  of  1637,  from 
that  time  to  the  date  of  the  decree  (46  years), 
and  interest  on  that  yearly  five  per  cent  from 
tbe  time  it  accrued,  making  the  amount  of  rev.  ri9Sl 
ennes,  in  many  cases,  more  than  400  per  cent 
of  the  said  s^es.  In  this  way  the  amount  of 
rents  and  revenues  on  unimproved  properly, 
with  the  interest  thereon  to  tbe  10th  of  Janu- 
ary, 1881,  is  figured  up  at  $1,848,959.91;  In 
atiiditlon  to  which  tbe  decree  awards  the  com- 
plainant the  sum  of  $570,707.93  for  tbe  rev- 
enues of  tbe  improved  property  whilst  in  tbe 
hands  of  grantees  of  the  city;  making  a  total 
decree  of  $1,925,667.88,  with  interest  to  accrue 
from  Janua^  10, 1881,  on  the  sum  of  1^50,110 
(the  assumed  princiml)  until  paid.  The  mas* 
ter  hf^  allowed  but  70  per  cent  of  the  amount 
of  the  sales  of  1837  as  the  basis  of  calculation, 
but  the  court  in  its  final  decree  deemed  It 
proper  to  add  on  the  other  30  per  cent. 

The  connection  of  Mrs. '  Cfaines  with  this 
property  arose  as  follows:  In  the  early  part  of 
the  present  century  one  Samuel  B.  Davis,  gen- 
erally known  as  Colonel  Davis,  resided  in  New 
Orleans,  and  in  1813  removed  to  Philadelphia, 
and  afterwards  to  Wilmington  in  the  State  of 
Delaware.  In  the  War  of  1813  be  bad  some 
command  In  tbe  defense  of  the  Delaware  coast. 
One  of  tbe  members  of  bis  family  was  a  young 

firl  named  Myra,  who  passed  as  bis  daughter; 
ut  some  of  Daniel  Clark's  Intimate  fnends, 
including  Colonel  Davis,  were  aware  tbat  the 
girl  was  acknowledged  by  Clark  to  be  his 
duig^ter,— lutural  daughter,  m  generally  sup- 

Ul  U.S. 


Digitized  by  Google 


1888. 


Nbw  OBuuaa  t.  (jBftiniuB. 


101-830 


poted.  Sbe  Iwd  been  born  In  New  Orleans  in 
19Vi  or  1806,  and  placed  in  Da  via'  famil7>  who 
was  an  intimate  friend  of  Clark.  Her  mother 
was  nee  Zulime  Carriere,  but  at  the  time  of  tbe 
child's  birtli  was  called  Madame  Des  Orange, 
faaviug  been  married  to  a  man  of  that  name. 
In  1802  she  had  had  s  previous  child  by  Clark, 
named  Caroline,  who  was  bom  in  Philadelphia 
•nd  educated  there  and  in  Trenton,  at  Clark's 
expense,  his  partner  and  agent  in  Philadelphia, 
Blr.  Daniel  w.  Coze,  having  charge  of  her. 
This  daughter  afterwards  married  a  man  by 
the  name  of  Barnes.  After  the  birth  of  her 
first  daughter,  Zulime,  or  Madame  Des  Orange, 
returned  to  New  Orleans,  and  Myra  was  bom 
there.  This  child  was  taken  into  the  famil  v  of 
Colonel  Davis,  as  before  stated,  and  paasea  as 
ills  daufchter.  On  the  18lb  of  September,  1832, 
tlM]  sbe  was  married  to  Mr.  William  Wallace  Whit- 
ney at  Delamore  Place,  State  of  Delaware 
(Colonel  Davis'  residence),  as  tbe  daughter  of 
Colonel  Davis.*  Mr.  Whitney  having  died  in 
1887,  she  afterwards  Id  1839,  married  Oeneral 
Edmund  F.  Gaines.  She  always  asserted  that, 
up  to  tbe  time  of  ber  marriage  to  Whitney, 
ahe  was  wholly  ignorant  of  ber  true  paternity. 

Her  claim  to  be  entitled  to  the  property  of 
Daniel  Clark  rests  on  two  grounds:  Jint,  that 
abe  was  his  legitimate  daughter;  tteond,  that 
be  made  a  will  shortly  before  hia  death,  in 
1818  (which,  boweveTi  was  lost  or  destroyed), 
in  which  he  declared  her  to  be  bis  legitimate 
daughter  and  bequeathed  to  her  all  bis  estate, 
subject  to  the  payment  of  oertaio  legacies. 

The  first  claim,  that  she  was  the  legitimate 
daughter  of  Daniel  Clark,  was  baaed  on  the 
allegation  that  be  was  married  to  her  mother, 
Zulnne  Carriere.  or  Madame  Des  Grange,  at 
Fhiladelpbia  io  1803  or  1808.  This  supposed 
marriage  is  testified  to  by  Zulime's  sister,  Mad- 
ame Itespau,  who  says  Uiat  Mr.  Clark  desired 
h  to  be  kept  secret,  because  Zulime's  husband, 
Des  Grange,  was  still  living.  This  was  true; 
but  against  that  It  is  alleged  that  he  (Des 
Orange)  bad  another  wife  livtng  when  be  mar- 
ried Zulime,  so  that  his  murriaee  with  her  was 
Toid.  Proceedings  were  undertaken  in  tbe 
ecclesiastical  court,  at  New  Orleans,  in  Sep- 
tember, 1803,  to  convict  Des  Granjgie  of  big- 
amy, but  tbey  failed  and  he  was  discharged. 
The  validity  of  Zulime's  marriage  to  Clark, 
therefore,  in  the  last  of  1802  or  beginning  of 
1808  (if  they  were  married),  def>ended  on  tbe 
fact  of  Des  Grange  being  a  married  man  when 
be  married  Zulime,  which  was  in  1704.  On  this 
point  considerable  evidence  of  a  conflicting 
character  was  taken. 

Meantime  Daniel  CUirk,  in  1806  or  1807, 
paid  his  sddresses  to  a  Miss  Caton,  of  Balti- 
more.  and  in  August,  1808,  Zulime  married  a 
Dr.  Gardette,  of  Philadelphia— proceedings, 
both,  which  seemed  to  many  persons  inconsist 
-  ent  with  the  marriage  of  Clark  and  Zulime  in 

1808.  Her  sister's  explanation,  however,  was 
that  Zulime  was  indignant  that  Clark  delayed 
to  acknowledge  her,  and  that  he  paid  his  ad- 
dresses to  another  lady. 

•UorrioQt  noHee  in  tA«  PModelpMa  Gaxette  of 
8eptmnberk7tiaSi  "Harrlad.— On Tbundar even- 
tag.  the  IStb  1dm.,  at  Ddamore  PUm,  Del.,  brthe 
Bev.  Mr.  Pardee,  muiam  Wallace  wtaftaev.  nq., 
of  New  Toik,  toMlM  Mtm  daughter  of  Coluiel 
BamtMl  B.  SaTts." 
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This  is  tbe  general  result  of  the  allegaUon  of 
Zulime's  marriage  with  Daniel  Clark.  It  is 
clear  from  the  evidence  of  some  of  his  confi- 
dential business  friends  that  they  gave  it  no 
credence.  But  a  majority  of  this  court,  la 
Gaina  v.  Uennen,  65  U.  S.  24  How.  553 
ri6:  770],  and  Oainet  v.  Nete  OrUaru,  73  U.  8. 
6  Wall.  6i2  [18:  9501,  ^^re  satisfied  from  the 
evidence  that  Ihey  were  married  in  1 803  or  1 808, 
and  that  Zulime  was  free  to  marry  at  the  time. 
Of  course,  we  are  bound  by  that  decision  in 
this  case,  as  tbe  City  of  New  Orleans  was  a 
party  or  privy  in  those  cases. 

The  other  ground  on  which  Mrs.  Gaines' 
claim  rests  is  tbe  supposed  will  which  Daniel 
Clark  made  shortly  before  his  death,  in  1818, 
No  copy  of  such  will  was  ever  found;  but  tha 
testimony  of  certain  persons  intimate  with 
Clark  was  adduced,  to  the  effect  that  tbey  saw 
such  a  will  in  his  hands,  and  knew  It  to  be  in 
bis  handwriting,  and  either  read  it  or  heard 
him  state  tbe  contents  of  it,  and  heard  liim  de- 
clare that  he  intended  it  to  be  bis  last  will; 
and  from  Uiis  testimony  the  will  on  which  the 
whole  claim  of  Mrs.  Gfdnea  really  turns  was 
reduced  to  writing  and  admitted  to  probate  in 
tbe  state  courts  of  Louisiana,  and  the  courts  of 
the  United  States  considered  themselves  bound 
by  that  decision.  It  is  true  that  tbe  Louisiana 
courts  have  since  decided  against  tbe  will  and 
revoked  the  probate;  but  tbelr  decision  bos 
been  set  aside  by  this  court,  because  Mrs. 
Gaines  had  applied  to  have  the  cause  removed 
to  the  United  States  Circuit  Court,  and  the 
court  of  tbe  State  had  refused  to  allow  such 
removal.  The  case  was  afterwards  tried  by  the 
C:!ircuit  Court  of  the  United  States,  and  that 
court  made  a  decree  confirming  tbe  protnte  of 
tbe  wiU.  This  decree  was  made  on  tbe  80tb 
of  April,  1877,  at  tbe  same  time  with  decrees 
in  two  other  cases  against  various  possessors  of 
tbe  property  in  question,  which  will  be  noted 
hereafter. 

All  this  was  the  outcome  of  a  long  series  of 
litigation  on  the  subject  of  Mis.  Gaines*  claim 
Her  first  appearance  in  the  courts,  and  tb« 
first  notice  that  anyone  had  of  her  cldm, 
was  ber  filing  a  petition  with  her  husband,  W. 
W.  Whitney,  as  before  stated,  on  the  18th  of  [1881 
June.  1834  (21  years  after  Clark's  death),  in  the 
Probate  Court  of  New  Orleans,  in  a  certain 
proceeding  instituted  by  one  Shaumburg,  a 
creditor  of  Clark,  against  his  executors  for  not 
execuUog  the  will  and  settling  up  the' estate. 
In  this  netition  she  claimed  to  be  the  child  and 
only  heir  of  Daniel  Clark,  and  prayed  that  the 
will  of  1811  might  be  annulled  and  set  aside, 
and  that  she  might  be  declared  tbe  heir  of 
Clark,  and  that  the  executors  of  the  will  of  1811 
might  be  decreed  to  deliver  up  to  ber  tbe  pos- 
session of  all  tbe  property  belonging  to  the 
estate.  Sbe  alleged  that  (;lark  had  made  an- 
other will  making  her  his  sole  heir ;  but 
made  no  appUcaUon  concerning  it  After 
some  litigation  tbe  plaintiff.  Sbaumburg,  was 
nonsuited  in  June,  1888«  and  that  proceeding 
was  ended. 

In  July  of  the  some  year  (1886)  Myra  and 
her  husband.  Whitney,  filed  a  bill  In  the  Cir> 
cuit  Court  of  the  United  States  for  Louisiana 
against  Relf  and  Chew,  the  executors  of  the 
will  of  1811,  and  against  the  heirs  of  Maij 
Clark  (Da&lel'a  mother— who  bad  died  In  1828) 
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ud  Bgatast  the  occupantB  of  the  various  tracta 
of  land  of  which  Clark  died  setaed,  amongst 
otbers,  against  the  City  of  New  Orleans  as  oc- 
cnpant  of  the  Blanc  tract  of  135  arpents;  and 
praying  for  the  establishment  of  the  will  of 
1813,  which  she  alleged  had  been  made  and 
left  by  Mr.  Clark  and  bad  been  destroyed;  and 
that  it  might  be  decreed  that  the  will  of  1811 
was  revoked  by  the  will  of  1813  and  was  void; 
and  that  It  might  be  further  decreed  that  she, 
Myra,  was  the  le«timate  diild  of  said  Clnrk, 
and  that  be,  Clark,  was  the  lawful  husband 
of  her  molhcr,  Zulime  Carrierc;  and  that  all 
the  sales  of  real  and  personal  property  and 
ilaves  of  said  Clark  made  by  Reif  and  Chew 
were  null  and  void;  and  that  the  occupants  and 
possessors  of  the  real  estate  and  slaves  Bbould  de- 
liver up  the  same  to  tbe  complainant  with  all  the 
rents,  profits  and  issues  thereof,  and  for  an  ac- 
couDting,  etc.  This  suit  was  pending  in  the 
circuit  court  and  in  this  court  until  1852.  Dif- 
ferent phases  of  it  will  be  found  reported  in 
88  U.  S.  18  Pet.  404  [10: 2211;  40  U.  S.  15  Pet. 
9  [10:6421;  43  U.  8.  8  How.  619  [11:4021;  47 
U.  S.  6How.  650  [12:553]. 

The  circuit  court  in  the  case  of  Gainei  v. 
Chew,  43  U.  S.  2  How.  619  [11:402],  was  di- 
vided in  opinion  on  three  points:  1,  whether 
[199]  tbe  bill  was  multifarious  or  not;  2,  wlietber 
the  court  had  jurisdiction  of  tbe  case  without 
probate  of  tbe  will  of  1813;  3,  whether  thecase 
was  one  of  equity  or  law.  This  court  held:  1, 
that  the  bill  was  not  multifarious,  being  against 
tbe  executors,  Relf  and  Chew,  and  those  who 
claimed  under  them;  2,  that  no  claim  could  be 
based  on  the  will  of  1813  until  it  was  admitted 
to  protjate,  and  the  probate  of  tbe  first  will  was 
revoked,  and  that  ttie  circuit  court  had  no  ju- 
risdiction for  this  purpose;  8,  that  the  discovery 
sought  by  tbe  bill  was  sufficient  to  give  tbe 
court  of  chancery  jurisdiction.  This  decision 
was  rendered  in  1844,  Meantime  Mr.  Whitney 
had  died  in  1837,  and  Myra  wns  married  to 
General  Edmund  P.  Gaines  in  1839,  who  died 
In  June,  1849;  tbe  suit  being  revived  as  occasion 
required. 

Proceedings  were  carried  on  separately 
against  one  of  the  defendants,  named  Patter- 
son, in  the  circuit  court,  and  a  decree  was  ol>- 
tained  there  in  1840  in  fa^"cr  of  the  complain- 
ants, rec|uirinc  Patterson  to  surrender  tbe  prop- 
erty claimed  %  him.  On  appe^  to  this  court 
the  decree  was  reversed,  and  a  decree  was 
made  establishing,  as  against  Patterson,  tbe 
validity  of  Clark^  marriage  with  Zulime  Car- 
riere,  the  legitimacy  and  heirship  of  Myra,  end 
her  title  as  forced  heir  to  four  fifths  of  the 
property  held  by  Patterson,  notwithstanding 
the  will  of  1811.  The  other  defendants  have 
always  insisted  that  this  case  was  a  collusive 
one.  Tbe  decree  of  this  court  was  rendered 
early  In  1852,  and  the  case  is  reported  as  Pat- 
tenon  V.  Qainci.  47  U.  S.  6  How.  560  [12: 
5531. 

Thus  far,  thirty-nine  years  after  Clark's 
death,  only  one  piece  of  property  had  been  re- 
covered: but  declarations  of  the  majority  of  this 
court  were  made  that  gave  the  complainants 
great  eocourasement  to  continue  the  litigation. 

As  none  oi  the  parties,  except  Patterson, 
were  bound  by  the  decision  against  bim  on  the 
tegitimacy  question,  and  as  it  was  a  question 
attended  with  some  difficalties.  It  was  deemed 

194 


important  by  Mrs.  Gaines,  and  her  counsel.  If 
possible,  to  hove  the  will  of  1818  established  by 
probate  proceeding  in  Louisiana.  The  next 
move  was  in  that  direction.  In  January,  1855, 
a  petition  for  that  purpose  was  filed  by  her  in 
the  proper  probate  court  in  New  Orleans.  In  |20O] 
March  following  Judgment  was  rendered 
against  the  will,  and  denying  probate.  But  In 
December,  1856,  a  decision  was  rendered  by 
tbe  Supreme  Court  of  Louisiana,  on  appeal, 
establishing  the  will  in  the  form  contended  for 
by  Mrs.  Gaines,  and  a  decree  was  entered  to 
that  effect  on  the  25th  of  February,  18.jS. 
This  was  more  than  forty-two  years  after  the 
death  of  Mr.  Clark. 

Tbe  decree  of  probate  thtia  obtained  was  of 
limited  effect.  It  bound  none  but  those  who 
were  parlies  to  tbe  proceeding.  The  City  of 
New  Orleans  and  Relf,  surviWng  executor  oi 
the  will  of  1811,  applied  for  leave  to  inler\-cne 
in  the  case;  but  leave  was  refusctl.  An  attor- 
ney was  appointed  to  represent  tbe  absent  n/la- 
tives.  But  the  probate  of  tbe  will  enabled 
Mrs.  Gaines  to  tase  her  stand  upon  it  in  the 
courts  of  the  United  States,  and  to  avail  herself, 
until  it  was  successfully  assailed,  of  the  status 
which  it  gave  her,  by  express  declaration,  as 
the  Iceilimate  child  and  sole  heir  aud  legatee 
of  Daniel  Clark. 

Immediately  after  probate  of  tbe  will  was 
thus  obtained,  new  liUgation  was  started 
against  the  parties  in  possession  of  the  prop<-rty 
of  Daniel  Clark,  all  tbe  suits  toeing  bills  in 
equity.  First,  a  bill  was  filed  by  iMrs.  Gaines 
against  FraD9ois  Dusoan  De  la  Croix  to  recover 
the  slaves  left  by  Clark,  which  were  purchased 
by  De  la  Croix  from  the  executors.  Next  a 
bill  was  filed  December  22,  1836.  by  Mrs. 
Gaines  against  the  City  of  New  Orleans  and 
four  other  persons,  charging  the  city  as  [loa- 
sessed  of  the  whole  240  arpents  bpfore  men- 
tioned, being  the  entire  tract  sold  to  tbe  city 
by  Evariste  Blanc,  including  the  135  arpents 
now  iu  question.  Lastly,  a  bill  was  filed  Ainrcb 
27th.  1857,  against  Lizardi,  Egaiia.  &li<li'll, 
Hennen  and  fourteen  others,  as  possessors  re- 
spectively of  the  several  lots  contained  in  a 
square  between  Poydras  and  Perditlo  Streets  iu 
New  Orleans,  but  not  embracing  any  of  tbe 
Blanc  tract. 

The  bills  in  these  three  cases  were  dismissed 
by  the  circuit  court  by  simultaneous  decrees 
rendered  by  Judge  McCaleb,  on  the  17th  of 
April,  1858.  These  decrees  were  appealed  to 
this  court,  and  were  severalty  reversed,  and  tbe 
claim  of  Mrs.  Gaines  was  sustained  by  a  ma- 
jority of  tbe  court. 

In  tbe  last  case,  that  of  Oaitm-v.  Lizardi 
and  othert,  decided  in  January,  1861,  and  re*  l***!^] 
ported  in  65  U.  S.  24  How.  658  [16: 770],  under 
the  name  of  Qainea  v.  Hennen,  Chief  Jusliee 
Taney  and  Juetieet  Catron  and  Grier  dis.>iented. 
In  tbe  other  two  cases,  Gaineu  t.  KiW  Orleant 
and  Oaina  v.  De  la  Croix,  decided  iu  January, 
1868,  and  reported  in  73  U.  8.  6  Wallace,  042. 
719  [18:  950,  965],  Jutticet  Grier,  Swayiie«nd 
Miller  dissented.  In  consequence  of  tbe  ab- 
sence of  a  justice  of  the  supreme  court  at  the 
circuit  court  holden  at  New  Orleaua,  and  the 
district  judge  being  interested,  the  ludgmenta 
were  not  entered  there  00  tbe  mandates  uotU 
May.  1871. 

Tbe  lands  xecovered  were  generally  surren- 
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dcrcd,  nr.tl  wlicre  no  sctllcnicnls  were  mnde 
refert'UCfs  wt-re  onioml  lo  ;tsccrtflin  aad  take 
account  of  tlie  rcniR  nml  ri;venucs— but  OQly 
five  squnrex  of  tltc  Illiinc  triict  were  recovered, 
htiog  nil  Ihnt  r('ni:;!:ii'i!  in  the  possession  of 
the  'city,  Tlie  circuit  court,  following  the 
declnriitions  of  tbe  supreme  court,  lield  tliat 
the  (lefendaiUs  were  possessors  in  bad  faitb — 
ibat  is,  tbat  tlic-y  were  cliargeuble  with  notice 
of  Bclf  and  Cliew's  want  of  auikority  to  sell 
the  lauds  iu  question,  and  that  tliis  deprived 
tbcin,  under  tbe  luw  of  Lonisinna,  of  the  ben- 
ctit  riF  prescription,  and  oiade  tbcrii  occouutnblc 
for  all  the  rents  and  revooues  from  tbe  time 
ibeir  itspt;ctive  passcssioiiscoramcnccd.  This 
op<'nited  as  a  fcreat  hurdsbip;  for,  although 
lecbnically  possessors  in  bad  faith.^edefend- 
aotd  really  and  in  Truth  supposed  tbeir  titles  to 
be  Tiilid.  The  circuit  court  also  decided  in  tbe 
ca^c  u^uinst  tbe  city,  that  the  latter  was  not  re- 
eponstble  for  rents  and  revenues  except  whilst 
in  actual  possession  of  tbe  property;  and  as  tbe 
city  bad  sold  nU  tbe  greatest  portion  of  tbe 
Blanc  tract,  and  had  only  retained  possessioD 
of  the  square  on  wbicb  tbe  drainage  machine 
was  located  and  four  other  vacant  squares,  a 
reference  was  ordered  to  ascertain  tbe  amount 
of  rents  and  revenues  derived  from  those  por- 
tions and  from  tbe  residue  of  tbe  whole  tract 
whilst  it  remaiped  in  tbe  city's  bands.  The 
master  estimated  tlie  rents  and  revenues  de- 
rived from  tbe  drainage  machine  in  several 
didurent  ways,  resulting  in  different  amounts, 
tbe  lowest  being  $2,400  a  year  for  tbe  preced- 
ing JJ5  years,  which,  with  interest  and  after 
dediiciing  expense  of  repairs,  amounted  to 
[SOft]  $1:^5.266.79.  He  further  reported  that  no 
rents  or  revenues  were  derived  from  Ibe  four 
vacant  squares  or  from  tbe  residue  of  the  prop- 
eny  whiut  in  tbe  city's  possession.  A  decree 
was  rendered  for  the  amount  reported,  and  was 
aftcrwnrds  afllimcd  by  this  court  in  the  case  of 
Hete  Orleam  v.  Gatna,  83  U.  S.  15  Wall.  624 
[21:215].  The  principle  established  in  tbat  cose, 
that  the  city  was  not  responsible  for  rents  and 
revenues  except  during  the  time  of  its  actual 
pwsession,  will  have  a  bearing  on  one  of  the 
branches  of  tbe  present  case  hereafter  con- 
sidered. 

After  tbe  settlement  of  Mrs.  Gaines'  general 
claim  in  her  favor  in  the  cases  of  Oainea  v. 
Jlennen,  Oaina  v.  A'fw  Orteam,  and  Guinea  v, 
Ite  la  Vroix,  she  commenced  other  suits  aiiainst 
tbe  actual  possessors  of  tbe  property  of  Daniel 
Clark.  On  the  22d  of  November,  1865,  she 
filed  a  bill  against  P.  U.  Monsseaux  and  over 
190  other  persons  alleged  to  be  in  possession  of 
various  lots  that  belonged  to  s^d  Clark,  includ- 
ing portions  of  tbe  Blanc  tract  sold  to  tlie  city 
as  aforesaid.  On  tlie  12th  of  February,  1870,  she 
filed  another  bill  against  P.  F.  Agnelly  and 
over  800  other  persons  alleged  to  be  in  posaes- 
tion  of  other  lots  belraigisg  to  said  Clark,  hi- 
eluding  other  portions  <S  tbe  Blanc  tract.  On 
theSOtoof  April,  1877,  decrees  were  entered 
In  these  suits  in  accordance  with  the  previous 
decisions,  and  references  were  made  to  a  mas- 
ter to  ascertain  the  amount  of  rents  and  rev- 
enues due  from  tbe  various  parties.  In  tbe 
former  case  rents  and  revenon  were  reported 
to  be  du«  from  108  different  parties  occupying 
lots  on  Ibe  Daniel  Clark  portion  the  Blanc 
tract,  amounUngin  tlieaggr^te  to  |471,836.- 
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54;  in  the  latter  case  rents  and  revenues  were 
reported  due  from  38  difTerent  parties  occupy* 
iog  lots  on  said  tract,  amounting  in  tbe  aggrfr 

fate  to  145,212.80.  Tbe  total  of  both  was 
517,049.34.  These  sums  included  interest  to 
tbe  time  of  the  accounting!  in  each  case,  at  dif- 
ferent dates  in  tbe  years  1877,  1878  and  1879. 
Tbe  property  was  generally  improved  property, 
and  the  parties  were  charged  for  the  time  they 
occupied  it  the  full  amount  of  rents  and  rev- 
enues received  or  that  might  have  been  re- 
ceived. These  amounts  with  interest,  contin- 
ued to  January  10,  1881  were  included,  with- 
out alteration,  in  the  decree  in  the  present 
case.  They  were  regarded  as  in  tbe  nature  of  res 
judicata. 

There  was  another  suit  determined  by  the  [203} 
circuit  court  at  the  same  time  with  those  just 
referred  to.  This  was  the  case  of  Joseph 
Fuentes  and  74  other  persons,includiDg  tbe  Gilg 
of  i\'t'U)  Orieant  v.  JUra.  Guinea,  instituted  May 
'^1,  1869,  in  tbe  Probate  Court  of  Kew  Orleiins, 
to  revoke  the  will  of  1818,  and  to  recall  tbe 
probate  thereof.  Mtn.  Ooines  applied  to  re- 
move tbe  case  to  the  Circuit  Court  of  the 
United  States,  but  the  state  court,  as  before 
stated,  refused  to  relinquish  Jurisdiction,  and 
on  tbe  4th  of  December,  1871.  rendered  a  de- 
cree revoking  tbe  probate  of  that  will.  This 
decree  was  afSrmed  in  February,  1873,  in 
a  very  elaborate  opinion  by  tbe  Supreme 
Court  of  Louisiana;  but  the  decree  of  Ibat 
court  was  reversed  by  this  court  in  ]Mnrch, 
1876,  on  tbe  ground  that  the  case  should  have 
been  removed.  Oainet  v,  Fucntea,  92  U.  S.  10 
[23: 524].  The  circuit  court  afterwards,  on 
the  30th  of  April,  1877,  rendered  a  decree  to 
tbe  effect  that  the  will  was  duly  probated  by 
the  Louisiana  court,  in  1855,  and  upon  sum- 
dent  legal  and  truthful  testimony. 

Finally,  the  present  suit  was  commenced  by 
a  bill  filed  August  7th.  1879,  as  before  stated, 
for  tbe  purpose  of  compelling  the  City  of  New 
Orleans  lo  respond  for  all  tbe  rents,  fruits,  rev- 
enues and  profits  of  tbe  whole  135  arpents  of 
Clark's  land  purchased  of  Evarisle  Blanc  in 
1884,  from  the  time  of  such  purchase  until  the 
time  of  bringing  the  suit,  except  those  which 
had  been  accounted  for  in  tbe  suit  of  Gaina 
V.  City  of  Nob  Oritfajw  before  referred  to. 

"The  complainant's  claim  in  this  suit  Is,  that 
tbe  City  of  New  Orleans,  as  unlawful  possessor 
and  vendor  of  the  property,  is  primarily  re- 
sponsible in  the  same  manner  and  to  tbe  same 
extent  as  it  would  have  been  if  it  bad  never 
sold  any  part  of  it,  but  had  remained  in  posses- 
sion of  tnewhole  from  the  timeof  itspurcbase  [208} 
to  tbe  present  time.  Tbe  argument  is.  that 
the  city,  a?  vendor,  put  its  grantees  into  posses- 
sion, and  thus  enabled  them  to  keep  the  com- 
plainant out  of  possession,  and  is,  therefore,  re- 
sponsible as  principal,  and  not  merely  a»  .itirety 
or  guarantor  of  its  grantees;— «lthoufh  the 
latter  posHion  is  also  assumed.  Its  liability  as 
principal  is  asserted  as  a  fundamental  proposi- 
tioQ  on  wbicb  tbe  case  may  be  safely  rested. 

Another  principle  invoked  and  applied  Is, 
that,  inasmuch  as  the  City  of  New  Orleans 
claimed  tbe  proper^  under  Uie  sale  of  Relf  and 
Chew,  although  claiming  U  through  the 
dfum  of  EvBiiste  Blanc,  it  was  a  possessor  in 
bad  fallh,  ud,  as  such,  accountable,  not  only 
for  the  rents  and  revenues  actually  receivea, 
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but  for  all  that  might  have  been  received  by  I 
the  most  provident  management  of  the  prop- 
erty. 

The  manner  in  which  these  assumed  princi- 

fAes  of  law  have  been  applied  by  the  court  be 
ow  in  the  rli<spositioo  of  the  case  will  be  con- 
Bidercd  hereafter.  ' 

As  already  stated,  the  amount  of  the  decree 
prouounced  against  the  city  was  $1,925,667.83, 
of  which  $1,849,959.91  wasfor  rents  sod  rev- 
enuesof  unimproved  property.  The  remainder, 
$576.70". 93,  was  for  rents  and  revenues  of  im- 
proved and  unimproved  properly  found  due 
from  the  defendants  in  the  suits  of  Oainet  v. 
JdoiisK'-fi'ix  et  al.  and  Gaines  v.  Ag nelly  et  al., 
before  referred  to  — the  amount  beingsomewhat 
faicrenscd  by  additional  interest.  ■  The  parties 
in  those  cases  relied  on  the  city  to  protect  them, 
and  appear  to  have  let  things  take  pretty  much 
their  own  course. 

As  tlie  complainant  was  allowed,  in  her  first 
suit  ngaiiist  the  City  of  New  Orleans,  before 
referred  to,  to  recover  all  rents  and  rcveoues 
received  by  the  city  from  each  portion  of  the 
Blanc  tract  derived  from  Clark's  estate  whilst 
It  was  in  possos^ion  tliereof,  the  complaioant, 
lo  her  claim  before  the  mnster  to  the  present 
cose,  waived  all  rents  and  revenues  arising 
from  the  tract  prior  to  March  10th,  1887,  the 
time  when  the  auction  sale  was  made  as  before 
mentioned;  but  claimed  that  there  had  been 
no  adjudication  or  recovery  against  the  raty  for 
any  such  n-nts  and  revenues  after  that  date, 
except  fur  the  five  squares  referred  to  la  that 
former  suit;  and  hence  she  claimed  an  account 
for  all  rents  and  revenues  accruing  after  the 
10th  of  March,  18S7,  except  with  regard  to  the 
siiid  five  squares,  and  some  few  other  lots 
specially  designated,  which  do  not  require  at- 
tention acre. 

The  master,  therefore,  la  taking  his  account, 
assiitncd  that  no  account  of  rents  and  revenues 
had  ever  been  rendered  by  the  city  after  the 
said  10th  day  of  March,  1887,  except  as  afore- 
said, and  proceeded  to  charge  it  with  the  en- 
tire rents  and  revenues  of  all  the  land  in  the 
whole  tract  (except  as  aforesaid),  from  the  said 
date  to  the  time  of  making  tlie  report,  without 
regard  to  the  question  whether  the  city  or  its 
grantees  were  m  actual  possession  or  not.  The 
rents  and  revenues  thus  charged  against  the 
city  for  unimproved  land  were  not  rents  and 
revenues  actually  received,  but  fictitious  rents 
and  revenues,  assessed  at  the  rate  of  6  per  cent 
per  annum  on  70  per  cent  of  the  amount  of  the 
In  Sated  sales  of  1837,  with  interest  thereon  to 
the  time  of  making  the  report,  that  being  what 
the  master  deemeda  fair  equivalent  of  what 
the  property  ought  to  have  produced.  We 
shall  see  hereafter  that  the  court  added  to  this 
estimate  interest  on  the  other  80  per  cent  of  the 
amount  of  said  sales. 

From  the  reports  of  the  master  we  are  led  to 
ULulcrsiand  that  the  amounts  found  due  from 
the  defendants  in  the  other  suits,  aggregating, 
with  iDterest,  $576,707.93,  as  above  stated, 
were  estimated  and  made  up  on  the  same  prin- 
ciples which  were  followed  with  regard  to  the 
unimproved  property;  not  by  taking  merelv 
the  actual  rents  and  revenues  received,lnit  add- 
ing thereto  fictitious  amounts  which  it  was 
supposed  might  have  been  received  by  provi- 
dent management,  and  by  interest  on  bypo- 

106 


I  thctical  values bi  the  absence  of  other  evidence 

of  income. 

Now,  in  relation  to  the  principles  before  re- 
ferred to,  on  which  the  complainant  contends 
that  her  case  may  be  rested,  and  which  the 
court  seems  to  have  adopted,  we  have  the  fol- 
I  lowing  observations  to  make.  The  first  prop- 
osition is  that  the  City  of  New  Orleans  is  pri- 
marily liable  for  all  the  rents  and  revenues  of 
the  entire  tract  derived  from  the  Clark  estate 
and  purchased  from  Evariste  Blanc,  for  the  en- 
tire period  since  1887,  down  to  the  time  of  the  [XIO] 
decree.  Ijeaviog  out  of  view,  for  the  present, 
the  secondary  liability  to  which  the  city  may 
be  equitablv  hound  to  respond  on  its  warranty 
of  title  to  its  grantees,  is  it  true,  in  point  of 
law,  tliat  the  city  is  primarily  liable  in  the  man- 
ner above  statedf,  with  reparid  both  to  tJw  time 
when  it  had  possession  itself,  and  also  to  tbe 
time  when  itsgrantees  had  the  possession?  The 
contrary  of  this  proposition  was  distioctjv  de- 
cided by  the  circuit  court  in  the  caseof  Oaine* 
V.  Neu>  Orieant,  and  its  decision  was  affirmed 

rthis  court  in  Neto  Orleata  v.  Oainet.  88  U. 
10  Wall.  039  [21:  2isj.  It  is  true  that  tho 
complsinant.  acquiesced  in  the  decision  of  the 
circuit  court  in  that  case,  and  did  not  appeal; 
but  that  only  left  the  decision  standing  as  a 
precedent  against  her,  all  the  more  dfectlve  for 
such  acquiescence. 

The  common  law  certainly  does  not  lecog^ 
nize  any  such  role  as  that  contended  for.  The 
person  who  receives  the  rents  and  profits  is  tbe 
only  person  who  is  to  respond  for  them.  It 
was  even  made  a  question  in  Doe  v.  Ifartow,  12 
Adol.  &  El.  40,  and  in  Doe  v.  ChaUis.  17  Q.  B. 
166,  whether  the  landlord  of  a  tenant  in  pos- 
session was  liable  for  mesne  profits.  AJfter 
argument  it  was  decided  that  he  was.  But  the 
reason  of  this  is  obvious;  the  tenant's  posses- 
sion is  the  possession  of  bis  landlord.  It  is  true 
that,  by  the  ancient  law,  where  there  was  an 
entire  disseisin,  the  estate  was  deemed  out  of 
the  disseisee  for  the  time  being,  and  no  intru- 
sion upon  the  land  was  a  trespass  against  him; 
Mid,  therefore,  a  grantee  of  the  disseisor,  or  a 
second  disseisor,  was  not  mponslble  to  the 
true  ovnor  at  all,  itho  had  to  look  to  bts  im- 
mediate disseisor  for  damages  io  an  assize. 
(Hob.  98.)  But  the  modem  action  for  mesne 
profits  only  lies  against  the  tenant  in  possession 
who  is  cast  in  an  action  of  ejectment;  and 
where  no  ejectment  has  been  brought,  the 
actual  tresiusser  on  tbe  land  is  the  person 
amenable  to  an  action  of  trespass  qvare  etau- 
mm  freffit,  or  assnmpsit  for  use  and  occupa- 
tion, where  tbe  trespass  is  waived. 

The  present  case,  however,  is  not  to  be  de- 
cided by  the  rules  of  tbe  common  law.  The 
counsel  for  the  complainant  relies  on  the  French 
or  civil  law  to  sustain  bis  position.  But  no 
case  is  cited  to  show  that  the  rale  cootendod 
for  has  ever  been  adopted  in  Louisiana.  On  [2111 
the  contraiy.  there  is  a  very  recent  case  whidi 
decides  tbe  contrary.  We  refer  to  OiOaapie  v. 
Gitvten^  Bank,  85  La.  Ann.  779.  In  that  case 
the  bank  had  foreclosed  a  mortgage  and  bought 
in  the  property,  and  after  three  or  four  yeaii* 
poesession  sold  it  to  a  third  person.  More  than 
a  year  after  this  sale,  a  suit  was  brought  by  a 
guardian  of  minor  children  interested  in  tbe 
land,  for  a  nullity  of  the  sale  on  foreclosure, 
and  judgment  of  nnlUty  was  rendeicd  and  tba 
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■ale  was  set  aside,  on  the  ground  tbat  in  tbe 
executory  process  of  tbe  baok  two  of  the  joint 
owDcrs  of  tbe  property  bad  not  been  made 

Krties.  A  suit  was  theD  brouf^ht  against  tbe 
nk  to  recover  the  miuors'  share  of  the  fruits 
and  reots  from  the  time  of  tbe  sale  under  the 
foreclosure,  including  the  time  that  the  grantee 
or  vendee  of  the  bank  bad  possession,  as  welt 
as  tbat  in  which  the  bank  Itself  bad  posscssioD. 
Tbe  Supreme  Court  of  Louisiana  held  tbat  this 
could  not  t>e  done;  that  it  was  a  familiar  rule 
of  their  jurisprudence  that  "Theposse&sor  alone 
can  be  held  liable  to  account  for  rents  and 
revenues; "  and,  therefore,  that  tbe  rigbt  of  tbe 
plniotitF  to  demand  rents  and  revenues  a|!aiost 
tbe  bank  must  be  restricted  to  tlie  time  it  was 
in  possession.  This  cose  is  conclusive  against 
tbe  complaiDaots'  contention  as  to  the  primary 
liabilily  of  tbe  city  except  for  tbe  actual  time 
when  the  city  was  in  po^-ssion. 

The  only  plausible  ground  on  which  the  city 
can  be  made  responsible  for  tbe  rents  apd  rev- 
enues received  by  its  grantees  is  tbat  of  subro- 

fitioo,  by  wbicb  tbe  real  owner,  whose  title 
as  been  judicially  established  after  pursuing 
the  grantee  in  possession  and  reducing  bis  or 
ber  demand  against  such  possessor  into  judg- 
ment, moy  take  the  place  of  such  grantee  and 
possessor  iu  suing  the  grantor,  who  is  un- 
der obUgatioa  to  raotcct  and  indemnify  such 
CTantee.  Can  Ibis  oe  done  In  tbe  present  case? 
The  grantees  have  beec  sued;  judgment  has 
been  obtained  against  them;  tbe  city  was  sufll- 
cieutly  notified  of  the  prosecution  to  l>e  bound 
by  ttie  result  as  guarantor;  indeed,  the  city 
practically  conducted  the  defenses.  The  com- 
plainant In  her  bill  alleges,  and  it  is  proved, 
tbat  the  defendants  in  those  suits  have  de- 
manded  of  the  city  tbat  it  pay  or  settle  the  said 
f**]  Judgments  and  protect  them  therefrom.  The 
complainant  also  alleges  in  her  bill  that  the 
said  defendants  arc  unable  to  pay  tbe  said  judg- 
ments, except  through  the  aid  of  tfae  city. 

Under  these  circumstances  the  grantees,  who 
bave  lost  their  property,  and  who  have  thus 
been  made  liable  in  judgment  for  tbe  rents 
and  r-  venues,  might  themselves,  before  satis- 
fying such  judgments,  have  maintained  a  suit 
Id  equity  against  tbeir  guarantor,  the  City  of 
New  Orleans,  to  protect  them  from  the  ad- 
judged liability  to'  pay.  An  action  at  law 
would  not  lie  until  actual  pavmcnt;  but  equity 
would  regard  It  tbe  duty  oi  tbe  guarantor  to 
protect  tbe  grantee  from  tbe  extreme  hardship 
of  having  to  pay  that  which  tbe  suaraotor  faim- 
self  ougbt  to  pay,  h  being  the  Taw  of  Louisi- 
ana that  a  person  evicted  from  property  con- 
veyed to  him  with  warranty  may  recover  from 
bis  warrantor  not  only  the  price  but  tbe  amount 
of  rents  and  revenues  wnicb  be  la  bound  to 
respond  for  to  tbe  true  owner. 

As  between  the  city  and  its  grantee,  tbe  for- 
mer, by  reason  of  Its  guaranty .  of  title,  is 
really  the  principal  debtor  and  hound  to  pro- 
tect tbe  grantee  as  a  principal  is  bound  to  pro- 
tect bis  surely.  Therefore  tbe  grantee  Is  enti- 
tled to  such  remedies  as  a  surely  bath;  and 
when  fixed  by  judgment,  if  not  before,  may 
file  a  bill  against  faia  guarantor  to  protect  hini. 
Lord  Redewale  says:  "A  court  of  equity  will 
also  prevent  injury  in  some  cases  by  interpos- 
ing before  anv  actual  injury  bas  been  suffered, 
by  a  bill  wbucb  baa  been  aomeiimea  called  a 
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bill  qvia  timet,  in  analogy  to  proceedings  at 
the  common  law,  where  in  some  cases  a  writ 
maybe  maintained  Iwfore  any  molestation,  dis- 
tress or  impleading.  Thus  a  surety  may  flit*  a 
bill  to  compel  the  debtor  on  a  bond  in  nbich 
he  bas  joined  to  pay  tbe  debt  wbeo  due, 
whether  the  surely  has  been  actually  sued  for 
It  or  not;  and  upon  a  covenant  to  save  harm- 
less, a  bill  may  be  filed  to  relieve  tbe  cove- 
nantee  under  similar  circumstances."  (Redea- 
dale's  Treatise.  4th  ed.  p.  148;  and  sec  Ifnne- 
laugh  V.  Haj/et,  1  Vern.  189,  190;  Lee  v.  ll^'ok, 
Mosely,  818;  Wooldridge  v.  JToms,  L.  H.  6  Eq. 
Cas.  410;  Marsh  v.  Pike,  10  Paiye  595.  597; 
Ta}/lor  V.  fferioi.  4  Desiuis.  227;  Fell,  Guar- 
anties, 247;  De  Colyar,  Guaranties,  c.  v.  p.  308. 
Am.  ed.)  In  Lee  v.  Book,  tbe  Master  of  tbe 
Rolls  said:  "  If  I  Imrrow  money  on  a  mort- 
{;age  of  my  estate  for  another,  I  ma^  come  [218] 
into  equity  (as  every  surety  may  agamst  his 
principal)  to  bave  my  estate  disincumbcrcd  by 
bim." 

Then,  if  tbe  grantees  wlio  bave  been  ousted, 
and  who  are  condemned  in  judgment  to  pav  to 
Mrs.  Gaines  the  rents  and  revenues  due  to  ber, 
might  bave  maintained  a  suit  in  equity  against 
the  city  to  compel  It  to  indemnify  them,  why 
may  not  Airs.  Gaines  be  subrogated  to  the 
grantees'  rigbt  and  equally  maiutain  a  suit 
against  the  city?  Tbe  clafm  Is  an  equitable 
one.  It  is  in  proof  tbat  all  the  acts  oi  sale  of 
tbe  city  contninod  express  agreements  of  guar- 
anty, with  ri^ht  of  subrogation:  and  an  act  of 
sale  in  Louisiana  imports  a  guaranty  whether 
it  is  expressed  or  not. 

But  if  the  suit  could  not  be  maintained  oa 
purely  equitable  grounds  alone,  there  is  a  prin- 
ciple of  the  civil  law  obtaining  in  Louistnna, 
by  the  aid  of  wbicb  there  can  be  no  doiii>t  of 
its  being  malntaiuable.  The  Code  Napoleon 
had  an  article  (art.  1166)  expressly  declaring 
that  creditors  may  exercise  all  the  rights  and 
actions  of  their  debtor,  with  tbe  exception  of 
lhase  that  are  exclusively  attached  to  the  per- 
son. It  is  true  that  tlie  Louisiana  Code  has  no 
sucb  article;  but  it  is  laid  down  by  writers  of 
authority  that  this  principle  |)revails  is  Freocb 
jurisprudence  without  the  aid  of  any  positive 
Jaw.  (Dalioz,  Vol.  43,  pp.  239,  etc.,  tille,  Vente, 
arts.  932-935.)  The  decisions  to  the  contrary 
seem  to  be  greatly  outweighed  by  other  de- 
cisions and  by  sound  doctrine.  The  right  thus 
claimed  for  tbe  creditor  (tbe  word  creditor  be- 
ing used  !d  Its  large  sense,  as  In  tbe  civil  law) 
may  .very  properly  be  pursued  In  a  suit  In 
equity,  unce  it  could  not  be  pursued  in  an 
action  at  law  in  the  courts  of  tbe  United  States: 
and  all  existing  rights  in  any  State  of  the 
Union  ouglit  to  be  suable  in  some  form  in  those 
(»urts. 

We  think,  therefore,  that  tbis  part  of  tbe  de* 
cree,  amounting  to  tne  sum  or  $576,707.93, 
with  accruing  interest,  ixiug  for  tbe  amount  of 
tbe  judgments  obtained  in  the  other  suits, 
ougbt  to  be  allowed,  unless  subject  to  reduc- 
tion for  tbe  cause  hereafter  referred  to. 

As  to  tbe  remainder  of  tbe  decree,  amounting 
to  11,348,959.91,  l>elng  for  rents  and  revenues 
and  "value  for  use,"  aa  tbe  master  calls  it,  of  [8141 
the  unimproved  land,  ve  cannot  concur  In  tbe 
decision  of  the  circuit  court.  We  think  that 
tbat  sum  is  made  up  and  arrived  at  by  a  method 
entirely  too  unsafe  and  unreliable.   It  being 

107 


Digitized  by  Google 


191-220 


SUTRKMB  COTIBT  OF  TUB  UsiTED  STATES. 


Oct.  Tkkm, 


conceded  tbat  the  city  or  its  grootoes  nctunlly 
derived  no  rents  or  revenues  at  nil  from  ibc 

firoperly,  the  former  is  charged,  inslead,  with 
nterest,  in  many  cases,  for  more  thnn  forty 
years,  on  a  ffltec  and  inflated  valuation,  based 
on  the  sales  of  1837  which  were  Dcvere»:ried 
out,  and  never  could  be,  and,  in  addition,  with 
ioK-rcst  upon  tbat  interest.  Il  seeme  to  us  nn 
enormous  charge.  It  cannot  be  reasonable  or 
sound.  The  land  was  a  waste,  a  wilderness, 
and  much  of  it  a  swamp.  It  probably  never 
would  ha%'e  had  any  material  value  but  for  the 
draining  operations  instituted  and  carried  on 
by  the  city  on  a  portion  of  it.  The  sales  in 
1837  were  made  at  a  time  of  public  frenzy. 
One  of  the  witnesses,  who  had  Ixjen  a  deputy 
sheriff,  being  asked  if  he  knew  at  what  price 
real  estate  sold  in  1837,  said:  "  I  was  at  the 
time  Id  a  notary's  ofllce  with  my  uncle;  and  I 
renicDiber  ft  was  a  kind  of  frenzy.  You  could 
hardly  buy  a  lot  wftbout  being  ofrcre<]  triple 
the  price  for  it.  Lawyers  made  forluuos  by  it, 
like  Mr.  Penin.  Property  behind  the  paper 
mill  was  solu,  and  when  people  went  there  to 
look  at  lit]  there  was  three  or  four  feet  of  wa- 
ter, ana  they  paid  a  big  price  for  it."  Dr. 
Labatut  being  asked  in  reference  to  the  Diane 
tract,  testiticd  as  follows:  "  I  know  thnt  Mr. 
Blanc  bought  it.  I  don't  know  when  it  was." 
Being  asked  if  he  could  give  a  description  of 
vhat  condition  tliat  property  was  in  in  1887,  he 
said:  "  It  was  simply  a  forest,  had  trees  on  it, 
and  it  WHS  not  cultivated."  The  master  in  his 
report  gives  the  followiug  abstract  from  bis 
point  of  view,  of  this  class  of  testimony.  Uc 
says:  "  The  evidence  on  behalf  of  defendant 
has  l>ccn  chiefly  directed  to  the  eslahlisliing  of 
the  alleged  facts — that  the  soil  so  Ictt  vacant 
end  unimproved  was  not  fit  for  use;  that  it 
would  have  been  money  thrown  away,  a  waste 
of  energy  and  subsluoce,  even  to  have  endcuv' 
ored  to  do  anything  wiUi  it;  that  for  vears,  the 
end  of  which  has  oot  come,  it  had  been 
and  was  destined  to  remain  barren  and  un- 
touched by  the  hands  of  man;  and  that,  there- 
fore, complainant  could  take  nothing  on  ac- 
[215]  count  of  her  dispossession,  even  though  it  hud 
lasted  for  a  period  of  some  forly-five  yean;. 
To  substantiate  this  view  of  the  case,  sixteen 
witnesses  were  examined  before  the  master, 
several  of  whom  being  amongst  the  oldest  citi- 
sens  in  this  city.  Few  of  those  oldest  wit- 
nesses have  any  diftinct  remembrance  or  knowl- 
edge of  the  exact  locality  in  contest,  the  'Blanc 
tract,'  but  all  remember  the  city  when  it  was 
nothins  but  a  marsh,  first,  f rom  Jlam|)art  back 
to  Clailwme  Street,  a  distance  of  six  squares 
back  from  the  old  square  or  body  of  the  city 
(carr6  de  la  villel,  and  then  from  Claiborne 
hack  to  Broad  Street,  ten  squares  from  Clai- 
borne, Dorgenois  Street,  one  square  from  Broad 
towards  Claiborne,  being  the  limit  of  said  tract 
on  the  river  side.  And  a  few  also  remember 
that  in  IS37  all  of  this  'Blanc  tract'  was  swampy, 
frequently  a  hunting  ground  forthreeof  them, 
often  inundated  in  heavy  rains,  and  two  of 
them  say  the  land  was  partly  high  and  partly 
low.  But  they  all  say  the  citv  has  progresseH 
since  then;  it  is  solidly  built  ail  along  the  front 
of  the  tract  from  Ramnart  to  Brou'l,  and  tbat 
port  of  the  city  Is  well  settled.  Some  of  the 
witnesses  had  been  and  are  yet  the  owners  of 
large  tracts  or  parcels  of  laud  in  and  around  the 
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city,  and  bad  not  been  able  to  make  anything 
out  of  tbcm.  Some  had  tried  and  had  failed  to 
obtain  revenues  from  a  few  of  their  siiiiarcs; 
others  had  not  tried  at  all.  deeming  it  iKfore- 
hand  a  hopeless  task.  One  of  the  oldest  bad 
purchased  a  piece  of  vacant  land  many  years 
ago,  and  did  not  keep  it  long  vacant,  over  five  or 
six  months,  and  built  on  it  as  soon  as  he  could, 
so  as  to  derive  reveuut  from  it.  Witness  did 
not  think  it  produced  a  revenue  whilst  vacant, 
not  well  remembering,  but  inferring  ibis  f  l  om 
the  fact  of  his  builwng,  for,  says  lie,  When 
vacant  piopcrty  produces  a  revenue  you  don't 
build  on  it  to  make  it  produce  a  revemie.  An- 
other witnes.s  says  tbat  in  ibe  agint'gate  pmp- 
erty  baa  produced  do  revenue  whatever  since 
1868,  taking  as  data  for  his  opinion  the  de 
creased  assessed  value  of  property.  Another 
witness  testified  that  in  his  opinion  2)  iH-r  cent 
or  3  per  cent  Is  nil  that  improved  real  est;itc 
could  produce  here;  that  this  was  also  the  opin- 
ion he  had  beard  expressed  years  -mzo  by  agents 
of  exlensivt'  land  property;  lli^'"  so  it  was  in 
bis  case  when  abroad  some  thirty  live  ycnf*  w^n,  [S16] 
his  property  being  at  teiHled  to  by  anaient,  hut 
that  when  ue  rcturnctl  home  and  managed  for 
himself  he  did  a  Hltle  better.  Another  wit- 
ness was  tif^'nt  for  several  years  of  a  large 
estate,  and  is  so  vet,  there  being  in  that  estate  a 
piece  of  ground  on  the  outskirts  of  the  (iiy 
covering  over  five  hundred  acres,  with  j^oorl 
oulbuilaings  and  dwclliug  house,  wliieb  did 
not  bring  over  ^:600  peryeur.  tliouL;b  il  brought 
at  one  lime,  after  the  war,  $2,400  per  itnnum; 
but  when  asked  if  it  bad  ever  been  usc^l  or  at- 
tempted to  be  used  as  city  property,  answers 
in  the  negative.  His  principal  hai  owned  a 
piece  of  "land  in  this  *  Blanc  tract,' but  bad 
never  attempted  to  miike  it  produce  a  revenue 
on  account  of  the  pending  suit  in  eviction,  nud 
he  adds  that  even  without  the  suit  in  eviction 
nothing  could  have  been  made  out  of  it,  be- 
cause vacant  property  is  nut  wanted  by  any- 
body. Another  savs  that  the  squares  of  tli!<i 
tract,  from  Broad  along  Canal  Carondelct  are 
worth  nothing  at  all;  but  tbat  all  of  this  land, 
even  along  the  Canal  Carondelct,  was  salable 
from  I860  to  1870,  provided  there  was  nothing 
of  Gaines' claim  on  them;  and  that,  for  seven 
'  r  ei^ht  years,  no  vacant  ground,  high  6r  low, 
can,  m  witness'  opinion,  be  rented  in  this  city. 
Another  says  there  was  no  diligence  by  which 
the  owner  of  vacant  property  io  the  Gaines' 
claim  could  have  made  il  produce  a  revenue 
without  improving  it.  Two  of  the  witne.<««s 
state  that  this  property,  as  all  low  lands  in  this 
city,  needed  ditching  as  well  as  artificial  drain- 
age in  order  tbat  it  might  be  built  upon;  and 
one  of  them,  that  this  tract  began  to  be  drained 
artificially  hv  machinery  about  the  time  of  its 
purchase  by 'the  city.  And  the  preceding  wit- 
ness, who  states  that  the  vacant  property  in  the 
Gaines  claim  could  not  yield  a  revenue  wii  hout 
improvements — would  oe  too  expensive,  and 
that  he  would  not  make  them  on  any  one 
square  for  its  ownership.  The  great  inflation 
of  the  price  of  renl  estate  in  this  city  in  1837 
was  also  testified  to  hy  several  of  the  witnesses, 
together  with  Ibe  disastrous  effect  of  the  panic 
of  that  year  in  depreciating  the  value  of  prop- 
erty." 

Kotwilhstandfng  this  evidence,  and  a  great 
deal  more  to  ihc  ^ame  puri>ort,  the  master 
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[817]  rcsmncd  titat,  because  some  people  Improved 
tlieir  land  and  oblained  good  revenues  from  it, 
tbc  t-ity,  or  its  grantees,  miglit  bave  done  tbe 
fmmc;  and  that  a  Dossessor  ia  bad  faitb  is 
cliHr^eable  witb  all  thnt  can  be  made  out  of  ibe 

Kropcrty.  We  tlitnk  ibal  tbere  are  two  errors 
1  tliia  reasoning.  Fint,  it  does  nol  follow  that 
because  small  parcels  of  loud  in  tbe  suburbs  of 
a  city  may  be  mode  protitible  by  cultivation 
and  improvement,  therefore  the  whole  suburbs 
can  be  turned  to- account  in  tbe  same  nay. 
Tliere  are  hundreds  of  acres  in  the  vicinity  of 
Uasbington,  for  example,  lyiag  open  and  in 
froinnioa.  A  German  gardcDor  may  purchase  a 
amnll  lot,  and  by  bis  industry  make  it  ivoduce 
I  liirge  revenue;  and  another  might  erect  a 
sahxm  and  ^ct  a  reasonable  custom.  But  it 
wftiild  be  impossible  to  convert  the  entire 
Eiibiirtis,  consisting,  perhaps,  of  more  than  a 
tlir)us:iiiil  acres,  into  market  ganlens  and  beer 
salouiis,  or  to  build  cottages  or  rows  of  bouses 
on  them  to  any  advantage.  The  smalt  ex- 
amples arc  exceptions.  Large  outlying  tracts 
liave  to  abide  the  natural  growth  and  spread  of 
tbe  city.  They  may  lie  unproductive  in  tbe 
hands  of  the  most  provident  men  for  years. 

Another  error  made  by  the  master,  and  by 
tbe  court,  is  as  to  the  extent  to  wliicb  the  rule 
is  to  l>c  carried,  that  a  possessor  in  bad  faith  is 
bound  to  respond  for  nil  that  the  property  pos- 
sessed can  be  mode  to  produce.  Weao  not 
understand  that  this  rule  requires  a  possessor 
to  change  the  stale  of  the  prooerty.  Suppose, 
for  example,  a  large  tract  of  land  is  wild, 
mostly  forest,  snd  might  be  made  to  produce 
immense  yields  of  grain  and  produce  If  H  were 
cleared  of  tiinlterand  broken  up  and  cultivated. 
Is  the  possessor  in  bad  faith— only  technically 
such  iK-rhnps — bound  to  respond  to  the  true 
owner,  on  recovery,  for  the  thousands  of  bush- 
els of  wheat  and  com  and  other  produce  that 
might  have  been  raised  on  the  land?  Is  it  the 
duty  of  a  possessor,  even  a  possessor  In  bad , 
faith,  to  change  the  state  of  the  land  from  wild 
laud  to  cultivated,  farming  land,  for  example, 
or  to  open  and  work  mines  of  iron  or  copper 
or  gold,  so  as  to  make  as  much  out  of  tbe  land 
as  con  be  made  out  of  it,  and  hand  it  over  to 
tbe  true  owner?  Does  any  such  principle  as  this 
prevail  in  the  law?  We  think  not.  Theestima- 
tirai  of  sacb  undeveloped  revennes  Is  altogeUier 
[tl8]  too  !ipeculative  a  matter.  It  is  true,  the  master 
docs  not  enter  Into  an  account  of  what  might 
have  been,  but,  under  tbe  idea  that  a  great  deal 
migbtbavebeen  made  out  of  the  laud,  assumes 
the  arbitrary  basis  f'  the  crazy  prices  of  1837, 
tud  charges  the  city  with  the  interest  on  them, 
uid  interest  on  that  Interest;  and  no  wonder 
thai  the  decree  is  swelled  up  to  nearly  two  mill- 
ions of  dolhirs. 

The  truth  ia,  that  there  ore  degrees  of  bad 
faith.  There  are  some  possessors  who,  without 
any  title  at  all,  pertinaciously  keep  tbe  true  and 
known  owuer  out  of  possession.  They  may 
pruperlj  be  called  knavish  possessors.  There 
are  others  who  take  a  conveyance  and  go  into 
possession  in  entire  ignorance  of  any  defect  is 
their  title,  though  they  are  lechnically  posses- 
sors in  bad  faitb,  because  by  proper  inquiry 
they  might  have  discovered  the  defect,  huch 
posses-sop!.  certainly,  cannot  be  placed  on  the 
same  level  with  the  knavish  and  fraudulent  pos- 
sessors of  whom  we  have  just  spoken.  In  the 
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case  of  Donaldson  v.  ffvU,  7  Martin,  N.  S.  112, 
113,  Judge  Martin,  delivering  the  opiuiou  of 
the  court  in  a  case  of  mere  technical  possession 
in  bad  faith;  said:  "Tbe  case  appears  peculiarly 
a  hard  one,  as  the  defendant  bought  in  mornt 
good  faith,  with  tbe  knowledge  of  the  only  one 
of  the  plaintiffs  who  was  of  age,  and  from  the 
aunts  of  all  of  them,  who  bad  b^n  selected  by 
their  mother  to  protect  their  interests  after  her 
death,  and  as  the  pkintiil  who  was  of  iige  re- 
ceived from  him  her  part  of  the  price.  It  is  to 
;  be  lamented  that  the  law  imposes  on  courts  of 
.  justici'  the  obligation  of  decreeing  tbe  restora- 
tion of  the  value  of  the  services  of  stavesagainst 
a  possessor  who  has  fairly  paid  a  full  price  for 
tbem,  while  it  authorizes  tbem  to  do  do  more 
in  the  case  of  adisbonest  bolder,  who  has  taken 
tbem  in  possession  without  payinganytbing  for 
them.  But  on  a'^sessing  the  value  of  the  serv- 
ices which  a  defendant  is  to  be  decreed  to  re- 
store, we  think  tbe  same  rule  ought  not  to 
prevail.  In  assessing  damages  for  their  deten- 
tion, tbe  good  faith  or  dishonest  conduct  of  a 
defendant  should  influence  us;  and  if  Justice 
demands  vindictive  damages  in  the  latter  cose, 
it  prescribes  a  just  moderation  in  the  former. 
The  plaintiff  must  not  receive  more  than  he 
would  if  he  had  been  in  possession." 

In  the  present  case,  notwithstanding  the  [8191 
strong  language  which  lias  been  applied  to  the 
City  of  New  Orleans  in  re!^i.^ti□g  so  persever- 
ingly  tbe  claims  of  Mrs.  Gaines,  we  cannot  but 
express  our  conviction  that  those  claims  have 
been  opposed  in  entire  good  faith.  When  the 
city  purchased  the  land,  no  one  dreamed  of  any 
defect  in  the  title.  Only  one  will  was  known, 
and  bv  that  will  Mary-  Clark,  the  mother  of 
the  tekator,  was  made  universal  heir  and  lega* 
tee.  She  had  accepted  the  heirship;  her  giving 
a  power  of  attorney  to  sell  tbe  land.-;  of  the 
estate  indicated  that,  and  her  subsequent  con- 
duct all  went  to  the  same  point.  Mrs.  Gaines, 
in  her  first  bill,  alleged  that  Mary  Clark  had 
accepted  the  inberitasce  and  taken  possession. 
Why  should  anyone  have  doubted  of  the  titlet 
Nevcrtbeless,  a  majority  of  this  court  boa  held 
that  tbe  vice  in  the  title  oud^t  to  have  beeo 
known  to  the  purchaser.  We  abide  by  that 
decision,  but  we  cannot  sbutoureyesto  tbe  fact 
that  it  was  not  a  moral  but  a  mere  technical 
failure  of  duty  on  the  part  of  the  purchaser  not 
to  have  discovered  a  defect  in  the  title. 

Then  the  evidenpe  to  sustain  tbe  claims  of 
Mrs.  Gaines  was  so  full  of  obscurities  and  im- 
probabilities that  a  possessor  of  land  purchased 
from  tbe  representatives  of  Daniel  Clark  could 
not  be  blamed  for  not  giving  it  credence,  and 
for  resisting  ber  suits  to  tbe  utmost.  We  bava 
given  an  outline  of  tbe  history  of  her  litigation 
for  the  purpose  of  showing  how  great  reason 
tbe  parties  attacked  in  their  possessions  bad  to 
defend  themselves  witb  vigor.  A  full  report 
of  tbe  evidence  would  have  shown  It  still  more 
strongly.  We  cannot  blame  them  for  making 
resistance.  Although  bound  by  tbe  decisions 
that  have  been  made  by  this  court  in  the  matter, 
we  cannot  say,  and  no  one  can  say,  that  then 
was  not  much  evidence  of  a  very  strong  char- 
acter In  favor  of  a  contrary  conclusion. 

In  our  judgment,  there  was  no  sufficient  evi- 
dence that  any  rents  or  revenues  were  derived 
from  tbe  unimproved  lands,  either  by  the  City 
of  Netv  Orleans,  or  by  its  grantees;  and  that 
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part  of  llie  decree  which  is  bribed  on  such 
supposed  rents  and  revenues,  anaounting  to 
|l,H4f^,'Jo9.t»l,  must  be  tlisallowed,  and  the  bill 
niiist  be  dismissed  with  regard  thereto. 
[SZO]  As  to  the  residue  of  the  decree,  amounting 
to  $570,707.92,  founded  od  the  judgments  re- 
covered nguiiisl  persons  in  pw^session  of  various 
portions  of  the  property,  claiming  under  sales 
made  by  the  City  of  New  Orleans,  whilst  those 
persons  would  have  been  proper  parties  to  the 
suit,  in  order  ttiat  it  might  appear  that  the  sums 
reGovered  against  them  had  Dot  been  released 
or  compromised  for  less  amounts  than  the  face 
of  the  judgments,  and  that  tliey  might  be  bound 
by  the  decree,  still,  as  the  objection  of  want  of 
parties  was  not  specilically  made,  and  as  it 
would  be  a  great  bardsliip  on  all  the  parties 
concerned  to  have  to  begin  this  liti^tioa  over 
airain,  we  do  not  think  that  tbe  bill  should  be 
dismissed  on  (liat  ground,  but  that  the  said  sum 
of  §571,707.92  shtiuid  be  allowed  to  the  com- 
plainant, with  interest  thereon,  as  provided  in 
the  decree  of  the  circuit  court,  subject,  how- 
ever, to  the  qualiflcaiion  that  if  the  defendant 
cau  show  that  any  of  tbe  s:dd  judgments  have 
been  compromised  and  settled  for  any  les.i  sums 
tl»D  the  face  thereof,  with  interest,  tbe  defend- 
ant sliould  be  eutitlcd  to  the  benefit  of  a  corre- 
sponding reduclioD  in  the  decree;  and  a  rea- 
sonable time  should  be  allowed  forthepuipose 
of  showing  such  compromises  if  any  have  been 
m:iiie. 

Iheregidt  iatliat  the  decree  of  the  Circuit  Court 
must  be  reversed  and  the  cause  remanded,  with 
imtnietiima  to  enter  a  decree  in  eonformitj/  with 
tka  jpinion. 

Tbe  Chief  Justice  and  .Vr.  Justice  Lamftr 
were  not  niembcni  of  the  Court  when  this  caw 
was  argued,  and  took  no  part  in  its  decision. 


CITY  OF  NEW  ORLEANS,  Appt., 

V. 

UNITED  STATES,  ex  rel.,  JAMES  T. 
CHRISTMAS  AND  HATTIE  L.  WHIT- 
NEY, Admr.  and  Admrz.  of  Mtba  Clabk 

Oaineb,  Deceased. 


CITY  OF  NEW  ORLEANS,  Appt., 

V. 

UNITED  STATES,  ex  rel.,  JAMES  Y. 
CHRISTMAS  AND  HATTIE  L.  WHIT- 
NEY, Admr.  and  Admrz.  of  Mtba  Clare 
Gaines,  Deceased. 

(See  S.  C  Reporter's  ed.  SSO.) 

Tbe  decision  in  tbe  oaseof  JVew  Orleans  r.  Oatnet, 
tnU.  SO,  followed. 

[Nos.  3,  8.1 

Argved  Oct.  IS,  U,  1887.  JketdedMay  IS,  1889, 

APPEALS  from  and  in  error  to  the  Circuit 
Court  of  the  United  States  for  tbe  Eastern 
District  of  Louisiana,  to  review  a  decree  ^ranl- 
ing  a  writ  of  mandamus  against  tbe  City  of 
New  Orleans  and  its  ofTiccrs  requiring  tbem  to 
levy  a  tax  to  pay  a  judgm'.'nt  against  the  city. 
Beeersed. 

Mr.  Justice  Bradley  delivered  the  opinion 
of  tbe  court: 
Tlie  decision  just  mode  in  tbe  case  of  The 
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City  of  Nea  Orleant  v.  Myra  Clark  Gaines, 
ante,  99,  renders  it  necessary  that  the  judgment 
or  decree  in  this  case  should  be  reversed,  and  it  12211 
is  reversed  accordingly,  and  tbe  cause  remand- 
ed wiUi  instmctions  to  dismiss  the  petition. 


RICHARD  T.  KENNON.  Piff.  in  Srr.,  ^ggj 


JOHN  T.  GILMER  et  at. 


JOHN  T,  GILMER  et  al..  Plffs.  in  Err., 

B. 

RICHARD  T.  KENNON. 

(See  S.  C.  Reporter's  ed.  S^aOi) 

Change  of  venue — refusal  to  grant— habit,  haw 
sliotun — prior  and  subsequent  vicious  acts,  as 
proof  of kaUnt — menial  sabering  an  element  of 
damage$~potoer  of  court  to  diminish  verdict 
for  tort— not  absolute. 

1.  The  grantlnir  or  denial  of  a  change  of  venue, 
like  the  ^otiuir  or  refusal  of  a  new  trial,  la  a 
matter  wltbia  tbe  discretion  of  tbe  court,  not  or- 
dloBrily  reviewable  hy  thisoourt  on  writ  of  error. 

2.  The  refusal  to  grant  a  change  of  venue  on  the 
mere  affidavit  of  the  defendant's  agent  es  to  tbe 
state  of  public  oplnioa  In  the  countr  involves 
matters  of  fact  and  discretion,  and  is  not  a  ruling 
upon  a  mere  qnestloD  ot  law. 

8.  The  hobtt  of  an  animal  la.  In  Its  nature,  a  oontin- 
uouB  fact,  to  l>e  shown  proof  uf  auooeaiive  acta 
of  a  simitar  kind. 

4.  Evidence  having  been  Orst  offered  to  show  that 
m  horse  has  been  restive  and  uniaaoageable  pre* 
vlous  to  the  occasion  in  question,  testlmonr  that 
he  subsequently  manifested  a  similar  disposition 
Is  competent  to  prove  that  his  previous  conduct 
was  not  acoldentul  or  unusual,  but  the  result  of  a 
fixed  habit  at  tbe  time  of  the  accident. 

6.  In  an  action  for  an  Injury  to  tbe  person,  when 
the  injury  produces  mental  as  well  as  bodUy  suf- 
ferlQKi  the  mental  Buffering  may  be  taken  Into 
consideration  by  the  Jury  in  estimating  tbe  dam- 
aites. 

0.  Where  damages  tor  a  tort  bave  been  assexsed  by 
a  Jury  at  an  entire  sum.  the  court,  upon  a  motion 
for  a  new  trial,  cannot,  according  tolls  own  esti- 
mate of  the  amount  of  damages  which  the  plaint* 
Itr  ought  to  have  recovered,  enter  an  absolute 
Judgment  for  any  other  sum  than  that  aninnnrt 

,  by  the  Jury, 

7.  Where  the  court  entered  an  absolute  Judgment 
for  a  lesser  sum  than  that  awarded  by  tbe  Jury 
intdead  of  ordering  that  a  Judgment  for  that  sum 
should  be  entered  if  the  plainUS  elected  to  remit 
therestof  tbe  damages,  and  that  if  he  did  not  to 
remit  there  Aould  be  a  new  trial  of  the  whole 
case,  each  party  la  prejudiced;  and  either  is  en- 
titled to  have  the  Judgment  reversed. 

[Nos.  178,  208.1 
Argued  Jan.  SO,  SI,  1S89.  Dedded  May  IS,  1889. 

IN  ERROR  to  tbe  Supreme  Court  of  tbe  Ter 
titory  of  Montana,  to  review  a  judgmeot  of 
that  Court  reducing  tbe  amount  of  a  judgment 
of  a  District  Court  of  that  Territory  and  affirm- 
ing it  foi:  the  reduced  amount,  in  an  action  to 
recover  damages  for  personal  injuries  by  re»- 
Boa  of  defendant's  negligence  in  failing  to  pro- 
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Title  s  safe  and  competent  drlvor  and  safe  and 
well  broken  horses  by  reason  of  wLicb,  aod  of 
the  negligence  of  their  servants,  the  horses  be- 
came unmanageable  and  plaintiff's  leg  was 
broken  in  jumping  from  the  coach.  Beierted. 

The  facta  are  stated  in  the  opinion. 

Jfr.  M.  F.  Morris,  for  KeDnon: 

That  the  horse  was  of  vicious  dlsporatlon,  and 
known  to  be  anch  by  the  defendants  or  their 
employes  can  be  proved  only  by  proof  of  acts 
of  viciousoess;  and  subsequent  acta  of  Ticioos- 
tiess  may  be  proved  to  show  that  lie  was  Ti< 
cious  at  the  time  of  the  accident. 

Gmnd  Trunk  R.  Go.  v.  Riehardton.  91  U.  S. 
4M  {23:  856);  Mt^gi  t.  Cutti,  123  Mass.  685; 
Todd  V.  Harriet/,  8  Allen,  51;  Chamberlain  v. 
EnHeld.  43  N.  H.  856;  Rotenthaly.  Walker,  111 
U.'S.  t85  (28:  896);  Butlery.  Watkint,9CiV.  S. 
13  Wall.  456  (20:  629);  Lincoln  T.  OlaJUn,  74 
V.  8.  7  Wail.  132  (19:  106). 

The  limit  of  time  within  which  racta  mlsbe- 
bavior  may  be  proved  must  depend  latc;ely  u^ 
on  the  discretion  of  the  presiding  judge.  It  is 
not,  however,  wholly  within  such  discretion. 
It  is  the  rleht  of  a  party  to  prove  such  instances 
Immediately  before  and  immediately  after. 

A  neeligent  habit  may  be  proved  by  other 
acts  of  neriigmce  than  the  one  causing  f njurv. 

Grand  TVttnfc  R.  Co.  T.  JHekardtm,  91 17. 8. 
454,  470  (28:  856),  and  esses  cited. 

A  jndjimcnt  is  not  to  be  set  aside  because  the 
charge  of  the  court  may  be  open  to  some  ver- 
bal criticisms,  in  particulars  considered  apart 
by  themselves,  which  could  not,  when  taken 
with  (lie  rest  of  tlie  charge,  have  misled  a  jnry 
of  ordinary  intelligence. 

Chieoffo  A  N.  R  Co.  v.  WhiOon.  80  U.  8.  18 
Wall.  275  (20:  571);  Tteeed^t  Gate.  88  U.  B.  16 
Wall.  604(21:  889). 

The  common  carrier's  contract  is  to  transport 
bis  passengers  safely  as  far  as  human  care  and 
foresight  can  go. 

Stckei  V.  SaltonetaU,  38  U,  S.  18  Pet  181, 
191  (10:  115^;  R.  Co.  T.  FoUartl,  69  U.  8.  29 
Wall.  341  (22:  877);  Pt».  Oo.  T.  Bai,  108  U. 
8.  451,  456  (26:  141,  144). 

Meitrt.  J.  Hnbley  Ashton  and  Ifatk'l 
Wifaon,  for  Ollmer  et  ai: 

The  judgment  redudng  tbe  amonot  of  the 
verdict  waa  error. 

Ex  parte  Laitge.  85  V.  8. 18  WaU.  ITS,  176 
(21:  8f9). 

The  trial  by  Juir  In  the  courts  of  the  United 
Btates,  as  secured  by  the  seventh  article  of 
Amendmeat  to  the  Constitution,  has  always 
been  gmrded  by  this  court  with  jealousy. 

Elmore  v.  Gfy»n«,  26  U.  S.  1  Pet.  471  (7: 235); 
£ddffe§  T.  Sattoa.  106  U.  8.  419  (97:  171  >;  Web- 
tier  T.  Retd,  63  U.  8.  11  How.  460  (18:  770); 
Bagtie  T.  Travdert  Int.  Co.  118  U.  S.  820  (28: 
990). 

There  Is  no  precedent  for  tbe  action  of  the 
court  tielow.  In  this  cai«.  In  the  practice  In  the 
Cftlifomia  Code  of  Civil  Procedure,  from  whldi 
tbe  McHitana  Civil  Practice  Act  is  derived. 

mu  V.  y«BM,  96  Cat.  979;  Carpentier  t. 
Gardiner,  89  Od.  164;  Havu  v.  Martin,  45 
Cal.S6a 

Evidence  of  subsequent  instances  of  misbe- 
havior of  the  horse  was  inadmissible. 

Smith  V.  Old  Colony  4s  N.  R.  Co.  10  R.  I.  22. 

If  the  plaintifTs  Injury  was  to  be  attribdted 
to  his  rashness  and  imprudence  in  jumping 
Ul  V.8. 
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from  tbe  stage,  he  was  not  entitled  to  re- 
cover. 

StolM  7.  Baltonstall,  88  U.  8.  18  Pet.  181 
(10:  115). 

Mental  suffering  of  the  plaintiff  is  not  a  dis- 
tinct element  of  damage,  in  addition  to  bodily 

suffering. 

Joeh  v.  Danktcardi,  86  111.  831;  Til.  Cent.  R. 
Oo.  V.  Sutton.  53  HI.  899;  3  Greenl.  Ev.  §  267t 
Vicksburg  A  M,  B.  Co.  v.  Putnam,  118  U.  3. 
654  (80:  257). 

^r.  Justice  Gray  delivered  the  opinion  of 
the  court: 

This  action  was  brought  April  4,  1682,  in  a 
District  Court  of  the  County  of  Deer  Lodge 
and  Territory  of  Montana,  against  Gilmer  and 
others,  common  carriers  of  passengers  for  hire 
by  stage  conches  Iwtween  the  Towns  of  Deer 
Lodge  and  Helena,  by  Kennon,  a  passoiger  in 
one  of  those  coaches,  to  recover  damages  for 
personal  Injuries  sustained  bim  oa  June  90, 
1B79. 

The  complaint  alleged  that  the  defendants 
were  guilty  of  negligence  in  failing  to  provide 
a  safe  and  competent  driver  and  safe  and  well 
broken  horses,  by  reason  of  which,  and  of  the 
negligence  and  mismanagement  of  their  serv- 
ants,  the  horses  became  unmaQageable,  broke 
the  pole  of  the  coach  aod  took  fright,  so  that 
it  was  apparently  unsafe  for  the  plaintiff  to  re 
main  in  the  coach,  andhe  jumped  to  the  srround 
and  in  so  doing  broke  his  leg,  and  it  became 
necessary  to  amputate  it,  whereby  sustained 
damages  In  tbe  sum  of  |95,000,  and  was  obliged 
to  pay  $750  for  necessary  medical  and  sunncol 
expenses.   The  answer  deqied  these  allegations. 

Before  a  juiyhad  been  called,  the  defendants 
moved  for  a  change  of  venue,  on  the  ground 
that  an  impnrtial  trtal  could  not  be  had  in  the 
County  of  Deer  Lodee;  and  in  support  of  tbe 
motion  filed  an  RflBdavit  of  one  Riddle,  deposing 
"that  he  is  agent  of  defendants  in  tbe  above 
entiUed  cause:  that  he  resides  in  the  County  of 
Deer  Lodge,  -vrhere  said  action  is  depending; 
that  he  is  acquainted  with  and  knows  the  gen- 
eral sentiments  and  opinions  of  the  public  in 
reference  to  said  action  and  the  parties  thereto, 
and  from  his  knowledge  of  such  public  opinioo 
has  reaaw  to  believe  and  does  believe  that  the 
defuidanta  cannot  have  a  fair  and  impariial 
trial  of  said  cause  In  the  County  of  Deer  Lodge; 
that  the  general  sentiment  of  the  public  in  said 
county  is  prejudicial  to  the  defendants,  as  far 
as  concerns  said  action;  that  one  trial  has  al- 
ready been  had  of  said  cai!3e  In  this  county,  in 
whidi  heavy  damages  were  awarded  to  ttM 
plaintiff  by  tbe  juzy  which  tried  snld  cause; 
Uiat  said  verdict  and  tbe  judgment  rendered 
thereon  have  been  generally  canvassed  and 
commented  upon  by  the  public  In  a  manner 
favorable  to  tbe  plafniiCf  and  unfavorable  to  tha 
defendants,  and  thereby  has  produced  a  general 
prejudice  against  the  defendants  which  cannot 
lail  to  have  an  influence  w  tbe  second  trial  of 
said  cause." 

The  court  withheld  Its  decision  oo  the  motloo 
until  a  jury  had  been  called  aod  examined  oa 
thdr  voir  dire,  and  then  denied  it,  and  the  de- 
fendants excepted  to  the  denial. 

At  the  trial,  the  defendants  took  exceptions 
to  evidence  Introdi^ced  by  the  plaintiff,  and  to 
instructions  given  to  the  jury  at  bis  request, 

lU 

Digitized  by  Google 


BUFREMB  COUBT  OF  THS  UNITED  STATES. 


Oct.  Tbbk, 


The  jury  returned  a  verdict  for  tbe  plaintiff, 
ossessini;  )iU  damages  at  "tbe  sum  of  $20,000 
for  general  damages,  and  also  the  sum  of  $750 
for  medical  expenses  and  surgical  operationB." 

Tbe  defendants  moved  for  a  new  trial,  for 
excessive  damap;esappeariDg to  tiave been  given 
UQ<)er  the  influence  or  passion  or  prejudice,  for 
iDsulHciency  of  the  evidence  to  justify  the  ver- 
dict, and  for  errors  of  law  in  toe  rulings  cx> 
ceptcd  to.  Tlie  motion  was  denied  and  judg- 
ment entered  on  the  verdict,  and  the  defendants 
appcuk-d  to  tbe  supreme  court  of  the  Territory, 
which  ordered  tbe  judgment  to  be  reduced  to 
the  sum  of  $10,750,  and  affirmed  it  for  this 
amount.  Its  opioioo  Is  repOTtedio  6  Montana, 
257. 

Writs  of  error  were  sued  out  by  both  parties: 
by  the  defendants  on  January  1,  1885,  and  by 
the  plaintiff  on  May  1,  both  returnable 
at  October  Term,  1885;  and  tbe  plaintiff's  writ 
of  error  was  docketed  first  in  this  court. 

The  questions  arising  out  of  tho  exceptions 
taken  by  the  defendants  to  tbe  rulings  of  the 
inferior  court  present  no  difficulty. 

By  the  statutes  of  the  Territory,  "The  court 
may,  on  good  cause  shown,  ctonce  tbe  place 
of  trial,  when  there  ts  reason  to  believe  that  an 
Impartial  trial  cannot  be  bad  therein;"  and  an 
appeal  lies  to  the  supreme  court  of  the  Terri- 
tory from  an  order  granting  or  refusing  a  new 
trial,  or  from  an  order  granting  or  refusing  to 
grant  a  change  of  venue.  Montana  Code  of 
Civil  Procedure  of  1879.  08,  40S;  Act  of 
Amendment  of  Februarv  23. 1681,  §7.  • 

But  the  statutes  of  the  Territory  cannot  et-- 
lorgc  the  appellate  jurisdiction  of  this  court. 
Tbe  granting  or  denial  of  a  change  of  venue, 
like  tbe  granting  or  refusal  of  a  new  trial,  is  a 
matter  within  the  discretion  of  the  court,  not 
ordinarily  reviewable  by  th\s  court  on  writ 
of  error.  MeFatitv.  Ramsey,  61 U.  8.  20  How. 
523  [15:  10101;  Kerr  v.  Clampitt,  95  U.  8.  188 
[24:  403];  Sailwajf  Co.  v.  Heck,  103  U.  S.  ISO 
[26:  SS].  And  tbe  refusal  to  grant  a  change  of 
venue  on  tbe  mere  affidavit  of  tbe  defendants' 
agent  to  the  state  of  public  opinion  in  the 
county  clearly  involves  matter  of  fact  and 
discretion,  and  is  not  a  ruling  u[)on  a  mere 
question  of  law. 

The  only  objection  to  the  admlssioo  of  evi- 
dence,relied  on  in  argument,  is  that  the  plaint- 
iff, who  introduced  evidence  tending  to  support 
tbe  allegations  of  liis  complaint,  as  well  as  evi- 
dence that  one  of  the  leading  horses  Id  the  de- 
fendants' coach  had  been  fractious  and  vicious 
on  former  occasioiis,  was  permitted  to  intro- 
duce evidence  that  in  March,  1881,  twenty 
months  after  theacddent,  this  horse,  when  be- 
ing driven  In  a  baggy,  kicked  and  broke  the 
pde  and  tried  to  run  away. 

But  evidence  of  subsequent  misbehavior  of 
tbe  horse  might  properly  be  admitted,  in  con- 
nection with  evidence  of  his  misbebavlor  at 
and  before  tbe  time  of  the  accident,  as  tending 
to  prove  s  vicious  disposition  and  fixed  habit, 
and  to  support  tbe  plaintifTs  allegation  that  tbe 
horse  was  not  safe  and  well  oroken.  I'hc 
length  of  time  afterwards  to  which  such  evi- 
dence may  extend  is  largely  within  the  discre- 
tion of  the  judge  presiding  at  the  trial. 

As  observed  ny  Chi^  JutUce  BIgelow,  de- 
livering the  judgment  of  tbe  Simreme  Judicial 
Conri  of  UuMdiiuettB,  ovemiftng  exceptions 
1» 


to  the  admission  of  evidence  of  the  conduct  of 
a  horse  as  long  after  the  accident  as  in  the  case 
at  bar:  "The  objection  to  the  evidence  relat- 
ing to  tbe  habits  of  the  horse  subsequent 
to  the  time  of  the  accident  goes  to  its  weight 
rather  than  to  its  competency.  The  habit 
of  an  animal  is  in  ita  nature  a  continuous 
fact,  to  be  shown  by  proof  of  successive  acts 
of  a  similar  kind.  Evidence  having  been  first 
offered  to  show  that  the  horse  had  been  restive 
and  unmanageable  previous  to  the  occasion  in 

Jueslion,  testimony  that  be  sutisequently  mani- 
csted  a  similar  disposition  rwas  competent  to 
prove  that  his  previous  conduct  was  not  acciden- 
tal or  unusual,  but  frequent,  and  tbe  result  of  a 
fixed  habit  at  the  lirae  of  the  accident."  Tofld 
V.  lioifUy,  8  Allen,  51.  58.  To  the  same  elTect 
ars  Maggi  v.  Vtitta,  123  Mass.  585,  and  C/iam- 
berlain  ^.Enfield,  43  N.  H.  356. 

The  defendants'  exceptions  to  the  instruc- 
tions on  the  question  of  their  liability  to  the 
plaintiff  are  based  upon  some  expressions  in  [S6] 
tbe  fifth  and  sixth  instructions  given  at  the 
plaintiff's  request,  considered  separately,  and 
disregardinir  subsequent  and  perfectly  definite 
instructions",  which  put  It  beyond  doubt  that 
the  jury  could  not  nave  been  misled.  The 
qualification  supposed  to  be  omitted  in  the 
sixth  instruction  is  distinctly  stated  in  the  scv- 
cuih,  and  the  supposed  implication  in  the  fifth 
instruction  is  absolutely  refuted  bv  the  twelfth 
instnicUon  given  at  the  request  ot  the  defend- 
ants themselves.  It  would  therefore  be  a  waste 
of  time  and  space  to  state  or  to  comment  upon 
t^ose  instructions  at  greater  length. 

The  remaining  exception  taken  at  the  trial  It 
to  the  instruction  on  the  measure  of  damages,  by 
which  the  jury  were  directed  that  they  should 
assess  the  general  damages  claimed  "in  such 
sum  as  will  compensate  the  plaintiff  for  the 
injury  received,  and  in  so  doing  may  take  into 
consideration  his  bodily  and  mental  pain  and 
suffering,  both  taken  together,  but  not  his 
mental  pain  alone,  the  inconvenience  to  him  of 
being  deprived  of  bis  le^,  and  loss  of  time  and 
inconvenience  in  attending  to  bis  business  gen- 
erally, from  the  time  of  tbe  iDjury  to  the  pres- 
ent time,  such  as  the  plaintiff  may  have  proved, 
and  tbe  jury  are  satisfied,  to  a  reaaonalile  cer- 
tainty, inevitably  and  necessarily  resulted  from 
the  original  injury." 

Tlie  defendants  object  to  this  instruction  that 
the  jury  were  permitted  to  assess  damages  for 
mental  suffering.  But  tbe  instruction,  givro 
only  authorizea  them,  io  assessing  damages 
for  tbe  injury 'Caused  by  the  defendants  to  the 
plaintiff,  to  take  into  condderation  "his  bodily 
and  mental  pain  and  suffering,  both  taken  to- 
gether" ("but  not  bis  mental  pain  alone"),  and 
such  as  "inevitably  and  necessarily  resulted 
froih  the  original  injury."  The  action  is  for 
an  injury  to  the  person  of  an  intelligent  being; 
and  when  the  injury,  whether  caused  b/  will- 
fulness  or  by  negligence,  produces  mental  as 
well  as  bodily  anguish  and  suffering,  independ- 
ently of  any  extraneous  consideration  or  cause, 
it  is  impossible  to  exclude  tbe  mental  suffering 
in  estimating  the  extent  of  tbe  personal  Injury 
for  which  compensation  is  to  be  awarded.  The 
instruction  was  in  accord  with  the  opinions  of 
tbia  court  in  similar  cases. 

In  RaUrcad  Co.  v,  Barron,  decided  at  De- 
cember  Term.  18G6,  Mr.  Justice  Nelson,  de-  [ST] 
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llreriDg  Judgment,  in  giving  the  reasons  why 
tbe  damages  in  an  action  Drought  against  a 
railroad  corporation  bv  a  person  injured  hy 
tU  negligence  must  depend  very  much  on 
the  good  sense  and  sound  Judgment  of  the  Jury 
upon  all  the  facts  and  circumstances  of  the 
particular  case,  said:  "There  can  be  no  fixed 
measure  of  compensation  for  the  pain  and  an- 
iTuish  of  body  and  mind,  nor  for  the  kws  of 
Qme  and  care  in  business,  or  the  permanent 
injury  to  health  and  body."  73U.S.  B  Wall. 
«),  105  [16:  581,594]. 

Tbe  case  of  Mclatyre  v.  Oiblin,  decided  at 
October  Term,  1879,  is  directly  in  point.  That 
was  an  action  to  recover  damages  tor  the  care- 
less and  negligent  shooting  and  wounding  of 
Oiblin  -by  ftlclntyre,  and  the  jury  were  in- 
■tructed  that  in  computing  damages  they 
might  taiie  into  consideration  "a  fair  compen- 
sation for  the  physical  and  mental  suffering 
caused  by  tbe  Injury."  It  was  argued  in  be- 
half  of  Siclntyre  that  the  action  being  for  a 
negligent  injury,  and  not  for  a  willful  and  ma- 
licious one,  the  instruction  was  erroneous,  be- 
cause tbe  words  "and  mental"  were  included. 
But  the  Supreme  Court  of  the  Territory  of 
Utah  held  otherwise.  2  Utah.  884.  And  this 
court  afflnned  its  judgment,  Chi^Juttiee  Waile 
saying:  "Wc  think,  with  tbe  court  below, 
that  the  effect  of  this  instruction  was  no  more 
than  to  allow  the  jury  to  give  compensation 
for  the  personal  sufferingof  t>ic  plaintiff  caused 
bv  the  injuiy,  and  that  in  lihis  there  was  no 
error.**  ISl  U.  8.  appendix;  B.  C.  25  L.  0. 
P.  Co.  ed.  572. 

Tbe  most  serious  question  arises  upon  the 
judgment  of  tbe  Supreme  Court  of  bu>Dtana, 
reducing  the  judgment  of  the  inferior  court 
from  $20,750  to  (10,750.  and  affirming  it  for 
(bis  amount.  Both  parties  contend  that  this 
judgment  was  erroneous  and  should  be  re- 
versed, but  they  are  not  agreed  as  to  the  result 
of  a  reversal.  The  plaintiff  contends  that  it 
must  be  to  affirm  the  judgment  of  the  inferior 
court,  in  accordance  with  tbe  verdict,  for  the 
larger  sum,  while  the  defendants  contend  that 
a  new  trial  of  the  whole  case  must  be  ordered. 

The  judgment  of  the  supreme  court  of  the 
Territory,  reducing  tbe  amount  of  tbe  verdict 
and  the  Judgment  of  the  inferior  court  thereon 
without  submitting  the  case  to  another  lury,  or 
putting  the  plaintiff  to  tbe  election  of  remit- 
ting part  of  tbe  verdict  before  rendering  judg- 
ment for  the  rest,  was  irregular,  and,  so  far  as 
we  are  informed,  unprecedented;  and  the 
grounds  assigned  for  that  Judgment  In  tbe 
cninion  sent  up  with  the  record,  as  required  by 
the  rules  of  this  court,  are  far  from  satisfactory. 

Those  grounds  were,  in  substance,  that  the 
court,  applying  tbe  rule  that  the  verdict  of  a 
Jury  will  not  be  disturbed  if  there  is  evidence 
to  support  it,  unless  it  seems  to  have  been  the 
lesult  of  passion  or  pr^dfce.  was  satisfied  that 
the  clear  weight  of  tbe  testimony  strongly  fav- 
ned  tbe  defendants'  podtioo  that  there  was 
no  n^llgence  on  their  part  and  the  plaintiff's 
Injury  was  the  result  of  unavoidable  accident, 
and  that  "this  large  verdict  comes  from  some- 
thing outside  of  the  testimony;"  as  well  as  that 
"if  toe  case  bad  been  between  two  strangers 
unknown  to  the  jury  and  tried  on  this  evidence. 
If  thete  bad  been  a  vexdict  at  all  for  Um  plain- 
tiff, it  would  have  been  for  a  very  much  less 
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sum,"  and  "the  evidence  does  not  support  this 
verdict;" — the  legitimate  inference  irom  all 
which  would  seem  to  l>e  that  tlie  whole  verdict 
was  tainted  by  passion  or  prejudice — ^yet  the 
court,  because  it  c^uld  not  "say  that  there  is 
no  evidence  to  support  a  verdict  for  such  an 
amount  as  tbe  plaintiff  ought  to  recover,"  forth 
with  proceeded  to  adjudge  that  the  verdict  and 
the  judgment  thereon  be  reduced  to  what  in  its 
opinion  was  such  an  amount,  without  appar- 
ently considering  the  question  of  its  power  to 
do  this.    6  AlonUna,  ^8.  274. 

The  seventh  article  of  Amendment  of  tbe 
Constitution  declares  that,  "In  suits  at  common 
law,  where  tbe  value  in  controversy  shall  ex- 
ceed twenty  dollars,  the  right  of  tnal  by  jury 
shall  be  preserved;  and  no  fact  tried  by  a  Jury 
shall  be  othemise  re-examined  in  any  court  of 
the  United  States  than  according  to  the  rules 
of  the  common  law."  Tliis  article  of  the  Con- 
stitution is  in  full  force  in  Montana,  as  in  all 
other  organized  Territories  of  the  Qnitcd  States. 
Act  of  May  26,  1604,  chap.  05,  g  18,  13  Stat, 
at  L.  01;  Rev.  SUt.  §  1^91;  W£Mer  v.  Reid, 
52  U.  S.  U  How.  487118:  T61J.  In  accordance 
therewith,  the  Code  ot  Civil  Procedureof  Mon- 
tana provides  that  "An  issue  of  fact  must  be  |291 
tried  by  a  jury,  unless  a  jury  trial  Is  waived, 
or  a  reference  is  ordered  vty  consent  of  tbe  par- 
ties." §241. 

That  Code  authorizes  tbe  court  in  which  a 
trial  is  had,  or  the  supreme  court  of  the  Terri- 
tory on  appeal,  to  set  aside  a  verdict  and  grant 
a  new  trial  "for  ezcesdve  damages  appearing 
to  have  been  given  under  tbe  influence  of  pas- 
sion or  prejudice,"  or  "for  ioaulQciency  of  tbe 
evidence  to  Justify  the  verdict,"  6§  285,  408; 
Actof  Amendmentof  1881,  g7.  Andby  §423 
of  that  Code,  "Upon  an  appeal  from  a  Judg- 
ment or  order,  the  appellate  conrt  may  reverse. 
afBnn  or  modify  toe  Judgment  or  order  ap* 
pealed  from,  in  'the  req)ect  mentioned  In  the 
notice  of  appeal,  and  as  to  any  or  all  of  the  par- 
ties;" "ana  may,  if  necessary  or  proper,  order 
a  new  trial."  But  thissecUon  does  not  author- 
ize the  appellate  court  to  render  a  judgment 
which  the  lower  court  could  not  have  rendered. 

Under  these  statutes,  as  at  common  law,  the 
court,  upon  the  bearing  of  a  motion  for  a  new 
trial,  may,  in  tbe  exercise  of  Its  Judicial  discre- 
tion, either  absolutely  deny  toe  motion,  or 
grant  a  new  trial  generally,  or  it  ma}[  order  that 
a  new  trial  be  bad  unless  the  plaintiff  elects  to 
remit  a  certain  part  of  the  verdict,  and  that,  if 
he  does  so  remit.  Judgment  be  entered  for  tbe 
rest.  Eapkiiu  r.  Orr,  184  U.  8.  010  [81:528]; 
Arkanm  VaOev  Land  d  Cattle  Oa.  v.  Mann, 
130  U.  S  89  [iSi  8641.  And  if  the  pleadinss 
and  tbe  verdict  afforded  tbe  means  of  distin- 
guishing part  of  tbe  plaintiff's  claim  from  the 
rest,  this  court  might  affirm  (be  judgment  up- 
on tbe  plaintiff's  now  remitting  wat  part. 
Bank  of  Kentucky  v.  Aa/Uey,  27  U.  8.  2  Pet 
827  p:  440]. 

But  this  court  has  no  authority  to  pass  upon 
any  question  of  fact  involved  In  tbe  con^dera- 
tion  of  the  motion  for  a  new  trial.  And,  in  a 
case  in  wbich  damages  for  a  tort  have  been  as- 
sessed by  a  jui7  at  an  entire  sum,  no  court  of 
law,  upon  a  motion  for  a  new  trial  for  exces- 
sive damages  and  for  insufficiency  of  the  evi- 
dmoe  to  aapport  tbe  verdict,  Is  authorised,  ac- 
COTding  to  Us  own  eitlmata  of  the  uacunt  of 
8  lit 
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damafces  which  the  plaintiff  ought  to  have  re 
covered,  to  enter  au  absolute  judgmeot  for  an; 
Other  sum  than  that  asseased  07  the  jaij. 
By  the  action  of  the  court  In  eotering  an  ab- 
[301  solute  judgment  for  the  lesser  sum,  Instead  of 
onlering  tDat  a  judgment  for  that  sum  should 
be  entered  if  the  plaintiff  elected  to  remit  the 
rest  of  the  damages,  and  that  if  he  did  not  so 
remit  there  shoukl  be  a  new  trial  of  the  whole 
case,  each  party  wu  piejndiced;  and  either, 
therefore,  la  entitled  to  have  the  judg- 
ment reversed  by  writ  of  error.  The  ijlaintin 
was  prejudiced,  because  be  was  deprived  of 
the  election  to  take  a  new  trial  upon  the  whole 
case.  The  defendanls  were  prejudiced,  be- 
cause, if  the  judgment  for  the  lesser  sum  bad 
been  c(HDditi(Hial  upon  a  remittitur  by  the  plaint 
Iff,  the  defeodants,  if  the  plaintiff  Bad  not  re 
mitted,  would  have  bad  a  new  trial  generally; 
and  if  the  plaintiff  had  filed  a  remittitur,  and 
thereby  consented  to  the  judgment,  he  could 
not  have  sued  out  a  writ  of  error  and  the  de- 
fendanu  would  have  been  protected  from  the 
possibility  of  beingobliged  in  any  event  to  pay 
the  larger  sum.  Whereas,  upon  the  absolute 
judgment  entered  by  the  court,  without  any  elec- 
tion or  consent  of  the  plaintiff,  the  plaintiff  had 
the  right  to  sue  out  a  writ  of  error;  and  he 
availed  himself  of  that  right,  and  docketed  bis 
writ  of  error  In  this  court  iiefore  the  defendants 
docketed  their  writ  of  error.  The  defendants 
were  thus  put  in  the  position  of  being  obliged 
to  contest  the  plaintifl'a  writ  of  error,  in  order 
to  defend  themselves  ag^nst  being  held  liable 
for  the  larger  sum,  as  the  plaintifl  contended 
that  they  must  be  upon  this  record. 

The  erroneous  judgment  of  the  supreme 
court  of  the  Territory  Deing  reversed,  the  case 
will  stand  as  if  no  such  ju(^meot  bad  been  en> 
tered;  and  that  court  will  be  at  liberty,  in  dispos- 
ingof  the  motion  for  a  new  trial  according  to  its 
Tiew  of  the  evidence,  dther  (0  deny  or  to  grant 
a  new  trial  generally,  or  to  order  judgment  for 
a  less  sum  tnan  the  amount  of  the  veraict,  con- 
ditional upon  a  remittitur  by  the  plaintiff. 

Judgment  reverted  and  case  remaTtded  to  the 
Supreme  Court  of  Montana  for  furUier  pro- 
ceedinga  in  eoT^formitv  vith  mia  opinion;^  each 
par^  to  pay  one  haif  the  expenee  of  prinUnff 
MS  reeora  md  other  eotte  in  thit  Cowt, 
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9. 

BRANCH  T.  HASTEBSON. 
<See  8.  C  Heporter's  ed.  Ul-m.> 

Demurrer — wfien  overruled — decree  diemieting 
bill  aa  to  one  d/tfmdant,  when  appealabte, 

L  A  demurrer  cannot  Introduce,  as  Its  supporti 
new  facts  vhicb  do  not  appear  on  tbe  face  of  the 
bill,  and  whtob  must  be  set  up  by  plea  or  answer. 

&  Where  there  is  matter  properiy  pleaded  Id  the 
UU,  vhlcb  Is  proper  ground  for  equitable  relief 
and  wbloh  requires  an  answer  or  a  plea,  a  de- 
murrer to  tbe  whole  bill  ought  to  be  overruled. 

9.  Where  an  order  taking  the  bill  as  oODteaeed  br 
one  defendant  and  directing  that  the  cause  be 
proceeded  In  thenceforth  cx  parte  as  to  blm.  was 
entered  below  the  decree  waa  made  sustalnlnff 
tbe  demurrer  of  the  otber  defendant  and  dlKniss- 

lU 


ingtbel>lllaB  asaintt  htm,  that  deorae  Is  final  as 
to  him.  and  one  from  wbieh  tbe  plaintiff  can  ap* 

peal. 

[No.  287.] 

Arffued  April  tS.  1889.  Decided  May  13.  1889. 

APPEAL  from  a  decree  of  the  Circuit  Court 
of  tbe  United  States  for  tbe  Western  Dis- 
trict of  Texas,  dismissing,  on  demurrer  to  the 
amended  bill,  a  suit  in  equity  as  to  Masterson, 
one  of  the  defendants,  after  it  was  taken  as 
confessed  as  to  Tsit,  the  other  defendant,  and 
an  order  made  that  the  cause  be  proceeded  in 
a:  parte  as  to  him.  fietwrsed. 
The  facts  are  stated  in  the  opinion. 
JIfr.  Charles  C.  I<»noaater  for  appellant. 
Jfr.S.  S.  HenUe  for  appellee. 

Mr.  Juatiee  Blatekfbrd  delivered  tbe  opin- 
ion of  the  court:  1 1521 

'<^faiB  is  a  suit  in  equity,  brought  in  the  Cir- 
cuit Court  of  tbe  United  States  for  the  West- 
ern District  of  Texas,  by  James  Reld  Stewart. 
Tbe  or^nal  bill  was  filed  against  James  L. 
T^t  and  his  wife,  and  Branch  T.  Masterson. 
Talt  and  wife  demurred  to  the  bill,  among 
other  things,  for  multifariousness,  aa  did  also 
Masterson.  On  a  bearing,  the  demurrers  were 
sustained,  with  leave  to  amend  the  bill.  Tbe 

C'  'ntiff  tben  filed  an  amended  bill  against 
terson  and  Tait.  It  was  taken  as  confessed 
aa  to  Tait,  and  an  order  made  that  the  cause  be 
proceeded  in  ex  parte  as  to  bim.  Masterson 
demurred  to  the  amended  bill,  and  the  demur- 
rer was  sustained  and  the  bill  aa  against  him 
was  dismissed.  Tbe  plaintiff  has  appealed  to 
this  court. 

The  allegations  of  the  amended  bill  are  sub- 
stantially as  follows:  OnthelOtbof  May,  lt(78. 
at  Glasgow,  Scotland,  Stewart  and  Tail  entered 
into  a  written  agreement.  By  that  agreement, 
Stewart's  son  and  Tait  were  to  proceed  together 
to  Texas,  and  Tait  was  to  purchase  2,5ttu  acres 
of  land,  in  such  place  as  mi^ht  seem  to  him 
most  advantageous,  at  a  price  not  to  exceed 
12  shillings  per  acre,  title  deeds  to  be  made  out 
and  recorded  in  tbe  nameof  Stewari,  and  he  to 
authorize  payment  of  the  purchase  money  on 
delivery  of  the  title  deeds  to  the  order  of  such 
party  as  might  be  named  therein,  money  for 
improvements  to  be  furnished  by  Stewart  as 
required  by  Tait,  he  to  give  receipts  as  acting  [153] 
for  Stewart,  and  the  farm  to  be  worked  on 
equal  shares,  and  profits  to  be  equally  divided 
between  Stewart's  son  and  Talt,  the  agreement 
to  irmalo  In  force  for  five  years  from  the  date 
of  purchase  of  the  land:  a  further  tract  of  2,- 
560  acres  to  be  purchased  hi  the  names  of  Tait 
and  Stewart's  son,  on  a  credit  of  four  years, 
payment  to  be  made  out  of  realized  profits; 
and  until  such  additional  land  should  be  paid 
for,  but  not  exceeding  five  yeara,  Stewart 
should  not  require  the  repayment  of  moneys 
advanced;  interest  to  be  paid  for  such  moneys 
at  tbe  rate  of  6  per  cent  per  annum;  Tait  to  do 
bis  iMMt  as  to  supervision  and  guidance  of 
Stewart's  son,  and  to  have  tbe  management 
and  be  responsible  to  Stewart;  the  amount  to 
be  advanced  by  Stewart  not  to  exceed  In  all 
£8.250  sterling. 

The  amended  bill  then  makes  the  following 
allegations:  In  pursuance  of  such  agreement, 
Tait.  in  June,  187tf,  purchased  for  Stewart  and 
in  his  name,  and  went  into  the  occupancy  of, 
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and  held  for  him  as  his  agent,  for  five  years, 
4,605  acres  of  land  in  Bexar  Couoty,  Texaa, 
koowD  as  the  Ousper  Floras  survey  No.  13, 
and  situated  within  the  territory  of  the  Mc- 
Uullen  grant,  tbereioafterdeacrilted  and  bound- 
ed as  set  forth;  Btewnrt  paid  for  tlie  land 
$9,000,  and  expended  In  improvementa,  as  own- 
er,t6,147.6I,  and  thereby  increased  the  value  of 
the  land  at  least  $8  per  acre,  making  the  whole 
ralue  of  the  improvements,  as  made  by  bim, 
$19,962.61.  He  paid  about  $1,000  taxes  on  tbe 
land.  Tbe  title  was  from  tbe  GoTemmeot  of 
Spain,  which  conveyed  in  fee  to  the  Indiaas  of 
Bod  Jos£  Mission,  land  linown  as  the  McMullen 
grant,  in  tbe  Counties  of  Medina  and  Bexar. 
It  was  conveyed  by  the  Indiana  to  one  Garza, 
and  by  him  and  tbe  Indiana  lo  one  John  Mc- 
Mullen, in  fee.  While  McMullen  owned  and 
occupied  it,  and  in  Februarv,  1840,  one  Mav- 
erick, belnr  tbe  owner  of  Texas  land  cenifl- 
cate  No.  976,  as  tbe  assienee  of  Gasper  Flures, 
the  grantee  of  the  State  of  Texas,  located  such 
certificate  on  a  portion  of  the  land  within  tbe 
McMullen  grant,  known  as  the  Gasper  Florea 
survey  No.  IS,  being  tbe  identical  land  owned 

S-  Stewart  and  thereinbefore  described,  and 
terwards  procured  a  patent  for  the  land  and 
became  vested  with  all  tbe  title  of  the  Re- 
1154)  public  or  Btate  of  Texas  thereto,  and  claimed 
survey  No.  13,  adversely  to  the  title  and  pos- 
session of  McMullen.  Afterwards  McMullen 
conveyed  the  McMullen  grant  to  one  HowarJ, 
and  he,  in  February,  1851,  commenced  a  suit 
in  equity,  styled  chancery  suit  No.  10,  in  the 
Circuit  Conrt  of  tiie  United  States  for  tbe 
Western  District  of  Texas,  to  remove  tbe  cloud 
upon  bis  title.  Maverick  was  made  a  party  to 
that  suit  and  appeared,  and  on  the  final  bear- 
ing it  was  decreed  that  tbe  belrs  of  Howard 
(he  having  died  and  they  having  been  sulwti- 
tnted  as  {uaintlfb)  should  recover  tbe  McMul- 
len grant  from  Maverick  and  the  other  defend- 
ants!, and  that  tbe  title  of  said  heirs  was  free 
from  all  clouds,  and  that  all  patents,  locations, 
and  surveys,  owned  by  tbe  defendants  in  the 
suit,  were  void,  and  they  were  ordered  to  can- 
cel tbe  same,  and  the  title  of  aaid  faeirs  to  tbe 
McMullen  grant  was  adjudged  to  be  a  good 
title.  On  a  reference  made  i»y  said  decree,  a 
master  reported  that  Maverick  appeared  to 
bave  claimed  to  be  tbe  owner  of  the  Qasper 
Florea  surrey  No.  18,  being  tbe  land  of  Stew- 
art, and  tfaat  the  same  was  situated  within  tbe 
limits  of  the  McMullen  grant.  The  master 
made  a  deed  in  triplicate,  conveying  all  tbe  in- 
tereatof  the  heirs  of  McMullen  to  the  McMul- 
len grant,  and  the  heiis  of  Uoward  acquired 
legM  title  to  and  possession  of  that  grant,  and 
one  Castro  purchased  from  the  faeirs  of  How- 
ard and  be<^me  the  owner  of  said  survey  No. 
IS,  and  went  into  possession  thereof,  and  aft- 
erwards sold  the  same  in  fee  to  Stewart,  for 
$9,000,  and  delivered  possession  thereof  to  him 
m  June,  1878,  tbe  deed  expressing  the  consid- 
eration of  $10,600,  and  being  duly  recorded  in 
Bexar  County,  as  was  also  tbe  said  deed  to 
Castro.  Thus,  Stewart's  land  became  and 
was  land  titled  from  the  State,  evidence  of  the 
appropriation  of  which  was  on  the  county 
records  of  the  County  of  Bexar,  and  In  the 
Iteneral  land  ofltee  ox  the  State,  according  to 
ttw  provisions  of  section  2  of  article  14  of  the 
Cooititutioa  of  the  State.  Tbe  heirs  of  How- 
Itl  V.  & 


ard  were,  by  virtue  of  sfiid  decree,  put  in  pos. 
session  of  all  tbe  land  in  the  McMulleu  grant 
claimed  by  tbe  defendants  in  suit  No.  10.  and 
the  State  of  Texas  acquiesced  in  itw  decree, 
and  caused  tbe  31cMullen  grant  to  be  marked 
on  tbe  maps  of  the  general  land  ofllce  by  its  [185] 
boundaries  within  the  Counties  of  Bexar  and 
Medina,  and  the  grant  was  marked  on  tlie 
county  maps  of  each  of  those  counties  by  au- 
thority of  tbe  State:  and  tbe  heirs  of  Huwurd 
and  those  holding  under  them  have  been  re- 
quired to  pay  state  and  county  taxes  oti  the 
land,  and  tbe  State  and  the  County  of  Bexar 
have  levied  taxes  on  Stewart's  land  and  col- 
lected tbe  same  from  him  as  owner  thereof, 
ever  since  be  purchased  it,  and  he  has  ever 
since  been  in  theactual  possession  and  occu- 
pancy of  the  same  and  the  improvcmenta 
tbereon,  und  thus  his  appropriation  of  tbe  land 
was  evidenced  by  the  occupation  of  the  own- 
er or  some  person  holding  for  him,  under  the 
provisions  of  sect!  *  2  of  article  14  of  the 
State  Constitution.  Mastersos  became  and 
was  a  party  defendant  to  said  suit  No.  10,  be- 
fore the  final  determination  of  the  same,  aa  the 
assignee  in  bankruptcy  of  one  Hemdon,  a  de- 
fendant therein  (who  had  located  a  certificate 
on  and  taken  out  a  patent  to  lands  within  the 
McMullen  grant,  anci  whose  claim  was  a  cloud 
on  the  McMullen  title),  and  hud  full  knowl- 
edge of  the  decree  and  of  the  proct-cdiugs  in 
suit  No.  10,  before  and  after  the  decree,  and 
knowledge  of  tbe  possession  and  title  of  the 
heirs  of  Howard  and  of  Castro,  and  of  Stewart's 
title,  possession  and  improvements,  and  Ibat 
Tait  was,  during  five  years  from  June  1!2,  IfTS, 
holding  Stewart's  land  and  the  impro%-enient8 
thereon  as  the  agent  of  Stewart.  The  forego- 
ing decree  and  conveyances  vested  in  Stewart 
the  atnolute  property  in  said  4603  acres  of 
land;  bnt  Mastarsun  and  Tait  fraudulently  col- 
luded with  each  other  that  Tait  should  abao* 
don  Stewart's  land  and  all  the  improvements 
tbereon  and  deliver  the  same  over  lo  Mastersoo 
for  tbe  consideration  of  $750,  to  be  paid  by 
him  to  Tait,  with  intent  lo  cheat  Stewart  out 
of  the  value  of  said  improvements  and  deprive 
htm  of  bis  title  to  the  land.  Mastcrson,  with 
such  intent,  and  in  contempt  of  said  decree, 
and  in  violation  of  said  provision  of  the  Con- 
stitution of  'Texas,  fraudulently  locat&d  and 
caused  to  be  surveyed  the  whole  of  Stewart's 
land,  as  vacant  and  unappropriated  domain  of 
tbe  State  of  "Texas,  by  virtue  of  several  land 
certificates  issued  by  the  State  and  owned  by 
Mastersoo,  and  caused  the  surveys  thereof  and 
tbe  field  notes  of  the  surveys  to  be  recorded  in 
the  office  of  the  county  surveyor  of  Bexar  Coun-  [  156] 
ty,  with  particulars  set  forth  in  the  amended 
bill,  and  procured  patenta  to  issue  to  himself 
thereon  to  the  lands  described  in  such  surveys 
and  field  notes,  covering  Stewart's  said  land. 
In  Auguat,  1882.  Masterson  commenced  an  ac- 
tion of  ejectount  or  trespass  to  try  title,  in  the 
District  Court  of  Bexar  County,  against  Tait. 
to  acquire  possession  of  Stewart's  salH  land. 
The  suit  was  brought  for  the  purpose,  among 
other  things,  of  furnishing  a  pretext  for  Tait 
to  abandon  Stewart's  property,  and  having 
served  its  purpose,  it  was  dismissed  by  Master* 
son,  who  paid  all  the  costa  thereof;  add  Tait, 
in  pursuance  of  such  collusive  agreement  and 
the  payment  to  him  of  $760  by  Masterson, 
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luireDdered,  snd  Hasteraon  recdved  occu- 

EBncy  of  1280  acres  of  tfae  laad  and  a  dwelling 
ouBc  and  improTetneotstbereoD;  and  pretends 
to  hold  the  same  as  owner,  and  also  to  claim 
title  and  the  right  of  possession  to  the  remain- 
der of  Stewart^  land,  unoccupied  by  him,  un- 
der and  by  virtue  of  Masterson's  said  locations 
udpatpnts  thereon.  The  amended  bill  tenders 
to  Masterson  the  amount  of  the  actual  ex- 
penses incurred  by  htm  Id  paying  for  the  cer- 
tificates, surreys  and  patents.  Tait  is  insolv- 
ent; iind  if,  upon  a  final  hearing,  the  title  of 
Slaslcrson  should  be  decreed  to  be  paramount 
to  that  of  Stewart,  the  value  of  Stewart's  im- 
provements on  the  land,  namely.  $19,962.51, 
would'  be  lost  to  him,  unless  adjudged  to  him 
against  Masterson  by  a  decree,  and  made  alien 
upon  the  land. 

The  amended  bill  waives  an  answer  in  oath 
as  to  all  matters  except  those  specified  in  six 
interrogatories,  as  to  which  an  answer  on  oath 
is  required.  It  prays  for  an  accounting  by 
Masterson  as  to  the  cost  incurred  by  him  in 
the  purchase  of  his  certificates,  the  location  and 
mnnlng  of  the  surveys,  and  the  procurement 
of  patents  on  the  4605  acres  of  land;  that 
the  title  acquired  by  him,  if  any,  be  by  a  de- 
ciTe  vested  in  Stewart,  on  the  payment  of  the 
amounts  so  expended  by  Masterson;  that  the 
cloud  upon  Stewart's  title  be  removed,  and 
Masterson  foieTer  barredof  all  interest  in  the 
land;  and  that  Stewart  be  quieted  fn  his  title 
and  possession,  and  be  decreed  to  be  the  own- 
er. There  is  an  alternative  prayer  that,  in  case 
167]  the  title  to  the  4606  acres  be  found  to  be  in 
Ma-sterson,  then  the  amount  of  the  value  of  the 
improvements  made  on  the  land  be  adjudged 
to  Stewart  against  Hasterwni,  and  made  a  Heo 
on  the  land ;  that  tfae  land  be  sold  to  satisfy  the 
lien;  and  that  Masterson  be  foreclosed  and 
barred  of  all  interest  in  the  land,  except  the 
equity  of  redemption  before  sale  by  the  pay- 
ment of  the  amount  of  the  lien;  »id  for  gen- 
eral relief. 

The  demurrer  of  Masteraon  purports  to  be  a 
demurrer  to  the  amended  bill,  and  to  the  origi- 
nal bill  as  amended  by  tbe  ameoded  bill.  It 
demurs  thereto  and  to  the  jurisdiction  of  the 
court  sitting  in  equity,  and  assigns  several 
grounds  of  demurrer:  (l)  that  tbe  amended  bill 
sets  up  substantially  matters  against  which  tbe 
court  sustained  the  demurrer  to  tbe  original 
bill,  in  that  it  appeared  by  the  original  bill, 
and  cause  No.  10  in  equity  therein  referred  to 
and  stated  as  a  part  of  Stewart's  title,  and  the 
exhibits,  order  and  decree  in  cause  No.  10,  that 
Stewart's  pretended  title  to  the  lands  sued  for 
is  based  on  the  bo  called  McMullen  grant,which 
the  Supreme  Court  of  Texas,  in  the  case  of 
McMullm  V.  Hodge,  6  Tex.  84,  and  in  Hdvard 
T.  McKetuie,  64  Tex.  171,  declared  to  be  Tacant 
public  domain;  and  the  decision  in  MeMutUn 
T.  Bodge  was  rendered  long  before  Stewart 
purchased,  and  McHullen,  against  whom  it 
was  rendered,  la  a  remote  vendor  of  Stewart, 
and  Stewart's  claim  is  under  him;  and  Stewart 
has  not,  by  the  amended  bill,  set  up  any  other 
claim  than  the  void  one  defectlTel^r  set  up  in 
tbe  original  bill;  and  the  amoided  bill  does  not 
contain  proper  allegations  to  entitle  him  to  as- 
sert a  claim  for  the  value  of  Improvements;  (S) 
that  there  la  a  wanted  equity  In  the  billa;  (8) 
that  Tait  has  no  interest  In  the  matteit  ccm- 


THE  UxmD  Statdi  Oct.  Tebv, 

cemhig  which  the  decree  la  sought  against 
Masterson,  and  no  relief  is  asked  against  Tait, 
and  no  facts  are  alleged  which  would  entitle 
Stewart  to  maintain  this  suit  against  Masterson 
and  Tait,  and  there  is  a  misjoinder  of  parties 
defendant;  (4)  that  Stewart  has  a  full,  con^ 
plete  and  adequate  remedy  at  law. 

We  think  the  demurrer  to  the  amended  bill 
ought  to  have  been  overruled,  and  Mastersoa 
put  to  his  answer  tiiereto.  It  appean  by  ttie 
opinion  of  the  court  below,  filed  id  deciding  on 
the  demurrer  to  the  original  bill,  that  tbe  case 
made  by  that  bill  against  Masterson  and 'Tait  ri581 
was  substantially  the  same  as  the  case  made 
against  them  by  the  amended  bill,  and  that  the 
demurrer  to  the  original  bill  was  sustained  on 
the  ground  of  multuariousneBs,  because,  in  ad- 
dition, it  sought  an  account  from  Tait  person* 
ally,  as  agent  or  trustee  of  Stewart,  in  nspect 
to  funds  intrusted  by  Stewart  to  Tait,  and  also 
prayed  to  have  estabhsbed  a  lien  in  respect 
thereto,  in  favor  of  Stewart,  upon  a  homestead 
which  it  was  alleged  Tait  bad  purchased  for 
himself  and  his  wife  with  such  funds.  The 
court  was  of  opinion  that  Tait  was  a  proper 
party  to  the  bill  with  Masterson,  in  respect  to 
the  matters  other  than  the  accounting  by  Tait, 
and  that  Stewart  might  reform  his  onginal  bill 
and  BO  frame  it  as  to  embrace  solely  the  mat- 
ters against  Masterson  and  Tait  relating  to 
Stewwt's  title  to  the  land  in  question,  ana  the 
alternative  claim  to  a  right  to  be  pabl  for  tbe 
value  of  permanent  improvements  made  upon 
tbe  land,  as  against  Masterson. 

It  is  assigned  as  error  by  Stewart  that  no- 
where in  tbe  origiual  bill  or  in  the  amended 
bill  it  is  admitted  that  tbe  McMullen  title, 
which  Stewart  is  litigating  in  this  case,  is  the 
identical  McMullen  title  which  has  been  at 
various  times  litigated  in  the  courts  of  Texas; 
that  tbe  court  below  had  no  authority  to  take 
udicial  notice  of  tbe  identity  of  tbe  grant  in 
iligation  with  another  grant  referred  to  it  in 
the  state  reports,  when  this  identity  was  not 
admitted  in  the  bill  demurred  to:  and  that  that 
court  could  derive  knowledge  of  such  Identitv 
only  from  evidence  properly  offered  and  ad- 
mitted, after  due  allegations  In  a  pka  or  an- 
swer. 

It  is  very  clear  that  the  present  demurrer  in- 
troduces  as  its  support  new  facts  whfcb  do  not 
appear  on  the  face  of  the  bill,  and  which  must 
be  set  up  by  plea  or  answer.  Story,  Eq.  PL 
Mh  ed.  %f  U7.  448,  508,  647. 

In  addition  to  this,  as  there  is  matter  proper- 
ly pleaded  in  the  amended  bill,  and  properly 
ground  for  equitable  relief,  which  requires  an 
answer  or  a  plea,  and  as  the  demurrer  is  to  tbe 
whole  bill,  it  ought  to  have  been  overruled. 
The  case,  as  stated,  shows  there  is  no  plain, 
adequate  and  complete  remedy  at  law. 

As  the  order  taking  the  bill  as  confessed  by  riKO 
Tait,  and  directingthat  the  cause  he  proceeded 
in  thenceforth  «r  parte  as  to  him^  was  entered 
before  the  decree  was  made  sustainipg  the  de- 
murrer of  Masterson  and  dismissing  the  bill  aa 
against  him.  that  decree  is  final  as  to  him,  and 
ooe  from  which  he  could  appeal.  There  waa 
no  deoee  from  which  Tait  could  appeal,  and 
when  the  case  returns  to  the  Circuit  Court  a 
final  d^K)BiUon  of  it  can  be  made  aa  against 
Tait.  He  was  properly  made  a  defendant 
with  Masterson,  although  no  xellet  was  prayed 
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against  hfm  In  reapeet  of  the  matters  fn  whldi 

be  is  alleged  to  have  beeo  coQcemed  with  Mas- 
tersoD. 

The  decree  ef  the  Cirmit  Court  it  merted, 
and  the  eate  i»  remaruUd  to  that  Court,,  toith  a 
direction  to  overrule  the  teeond  demurrer  of  Mat- 
ttrmn,  and  to  take  aueh  further  pneeeaingt  m 
likaU  mt  be  itumuittent  with  (Ait  opinion. 


[1591  EMILE  CORNELT.  Appt,, 

9. 

FREEMAN  D.  MABOKWALD. 

(Sm  8.  a  Beporter*a  ad.  Ufr-UU 

Patent,  damagaforii^ftgi^mnt  ef—veiu^n 
in  priee—tetttemente  in  offter  eaeet,  net 
denee  of  value. 

1.  In  anacdoDforiofrlDgemeDtofapatent, where 
there  ia  Id  theevMeooenotMatoforaoomputation 
of       damaseSa  only  Domioal  domagea  can  be 

given. 

%.  Where  the  srldeaoe  did  not  shinr  that  the  reduo- 
tloD  !□  prlcee  suetaloed  by  the  plaintlll  wasBolelf 
due  to  the  acta  of  the  defendant,  or  to  what  ez- 
teot  It  waa  due  to  such  acta,  damagee  flamiot  be 
be  awarded  od  such  alleged  reduction. 

Ik  TtieparmeDtof  a  anmlnBetUementofaoIafan 
for  ao  alleged  Infringement  of  a  patent  cannot  be 
taken  aa  a  standard  to  meaaure  the  value  of  the 
Improvcmenta  patented.  In  determining  the  dam- 
ages BUBtalned  by  the  owner  of  the  pataotln  other 
caaeaof  InMnvnent. 

[No.  293.] 

Argued  AprUH,  089.   Decided  May  13, 1889. 

APPEA.L  from  a  deaee  of  the  Circuit  Court 
of  ttie  United  States  for  the  Southern  Dis- 
trict of  New  York,  in  a  suit  for  the  infringe- 
Dient  of  letters  patent,  awarding  to  the  plaint- 
iff the  profit  made  by  defendant  by  tbe  sale  of 
infringmg  macbines,  and  aiz  centi  damages. 
AffirrMd. 

'Reported  below.  28  Blatcfaf.  163,  84a 
Tbe  facts  are  stated  In  tbe  opinion. 
Mr.  B.  F,  Lee,  for  appellant: 
Gains  and  profits  are  the  measure  of  damage 
In  equity  suits,  except  In  cases  where  tbe  m- 
jury  sustained  by  tbe  iofriogement  is  ercater 
tban  tbe  aggregate  of  what  was  made  oy  the 
respoodeot. 

tHrdtaU  v.  Cootidae.  98  IT.  B.  64,  69  (38:803, 
804):  Root  V.  Lake  Shore  AM.8.R.  Co.  105  U. 
B.  180,  300.  201  ^:976.  979);  Ooodj/ear  Dental 
Vulcanite  Go.  t.  Fan  Antmrp,  9  Pat.  Off.  Qaz. 
497. 

An  eatabllsbed  royalty  has  been  proved,  with- 
in tbe  rulings  of  this  court. 

aark  V.  Wooeter,  110  U.  8.  822,  826  (80:892, 
898). 

The  forced  lowering  of  a  complainant's  prices 
bv  the  infringement  m  a  defendant  is  a  basis 
01  damages. 

Tate  Zoek  Mfg.  Oo.  t.  Sargent.  117  U.  8. 
686(29:96^. 

Where  tbere  have  jwen  substantia.*  profits  or 
damages,  a  substantial  recoTecy  wOJ,  If  poasl- 

Oould'e  Mfg.  Co.  T.  Cknniv,  108  U.  S.  258 
(S8:R87>;  Tiighman  t.  Proctor,  ISS  U.  S.  186 
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(81:664);  Cddaghan  v.  Myert,  46  Pit.  Off.  Ga& 

566. 

Mr.  W.  A.  Coarsen  for  appellee. 

Mr.  Juttiee  Blatehford  deUvered  tbe  opin-  1 1^01 
ion  of  the  court: 

This  is  a  suit  In  equity  brought  by  Emfla 
Comely  against  IVeeman  D.  Marckwald,  for 
the  alleged  infringement  of  letters  patent  No. 
83,910,  granted  to  Comely,  as  assignee  of  An- 
tolne  Bonnaz,  the  inventor,  for  an  "improve- 
ment in  sewtng-machiae  for  embroidering." 
There  was  an  interlocutory  decree  for  tbe  plaint- 
iff, establishing  tbe  validity  of  the  patent  and 
Its  infriDgemcot,  and  ordering  a  reference  to  a 
master  to  take  an  account  of  profits  and  dam- 
ages. 

Tbe  master  reported  that  tbe  defendant  had 
made  a  profit  of  $142.92,  by  the  sale  of  26  in- 
fringing machines;  and  that  be  was  not  a  will- 
ful and  deliberate  infringer.  As  to  damages, 
he  reported  that  tbe  plaintiff  bad  Institutedten 
suits  against  other  Infria^rs  on  tbe  patent,  all 
of  which,  with  one  exception,  were  settled  on 
tbe  basis  of  $50  for  each  infringing  machine: 
that  the  plaintiff  claimed  that  that  afforded 
a  proper  measure  of  damages,  on  tbe  basis  of 
an  established  license  fee;  that  there  was  a 
deviation  In  one  instance  because,  as  was  stated 
by  a  witness,  the  case  presented  "  circumstan- 
ces of  exceptional  hardship."  but  what  the 
circumstances  were  did  not  appear :  that  it 
did  not  appear  that  licenses  were  issued  to 
anyone  other  than  in  tbe  settlement  of  a  suit 
or  that  the  plaintiff  had  adopted  the  sum  of 
$50  as  a  sum  on  tbe  payment  of  which  ha 
was  prepared  to  grant  a  license  to  any  and  all 
who  wished  to  me  the  Invention;  and  that  the 
facta  did  not  warrant  the  mcaRurement  of  the 
damages  by  a  fixed  and  established  licence  fee. 

Tbe  master  also  reported  that  tbe  phiintiff 
claimed  that  he  had  been  forced  to  lower  his 
prices  to  compete  with  tbe  defendant;  that  the 
evidence  did  not  sbow  that  any  reduction  in 
prices  by  the  pl^tlff  was  solely  due  to  the  acts 
of  tbe  defendant,  or  to  what  extent  it  was  due 
to  such  acts;  that  as  to  damage  to  the  plaintiff 
from  the  loss  of  the  sale  of  machines  which  tbe 
defendant  had  sold,  It  did  not  appear  what  prof- 
Its  tbe  plaintiff  made  on  bis  machines,  or  what 
it  cost  to  make  them;  and  that,  therefore,  such  [161] 
damage  could  not  be  computed  and  could  not 
be  reported  as  exceeding  the  nominal  sum  of 
six  cents. 

The  plaintiff  excepted  to  tbe  report,  and.  on 
a  faearine,  the  court  made  a  decree  (28  Blateh- 
ford, 16S)  overruling  the  exceptions,  and  con- 
firming tbe  report,  and  awarding  to  the  plaint- 
iff the  $142.92.  with  Interest  and  costs,  except 
the  coBU  on  the  accounting  subsquent  to  the 
master's  draft  report  and  the  costs  on  tbe  ex- 
ceptions, which  two  items  of  costs  it  awarded 
tolbe  defendant.  Tbe  plaintiff  has  appealed 
from  so  much  of  the  decree  as  awards  to  him 
no  damages  beyond  tbe  six  cents. 

The  circuit  court,  in  its  opinion,  held,  that 
evidence  of  payments  made  for  infringements 
was  incompetent  to  establish  a  price  as  for  a 
fixed  royalty;  that,  as  to  loss  by  the  plaintiff 
from  tbe  diversion  of  sales,  he  had  failed  to  give 
any  evidence  showing  tbe  cost  of  bis  machines, 
or  what  his  proflu  would  have  been;  that,  as 
there  was  no  basis  for  a  computation  of  the  loia 
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of  profits,  tbe  dctcmiinntiQii  of  the  master  was 
correct;  aud  that  his  conclusion  was  proper  as 
to  the  Alleged  loss  of  tbe  plaiotiff  by  reason  of 
the  enforced  redurlion  of  his  prices. 

AVc  cooeur  in  these  views.  Aa  to  tbe  qiie»- 
tion  of  an  established  liceose  fee,  the  case  is 
governed  by  the  recent  decision  of  this  court 
io  liude  V.  Weatcott.  130  U.  S.  152  [38:888], 
where  it  wns  held  thnt  the  payment  of  a  sum 
Id  settlement  of  a  claim  for  an  alleged  iofriDge- 
meot  of  n  patent  "cannot  be  takea  as  a  stand- 
ard to  measure  the  value  of  the  improvements 
patcuicd,  in  determinlDg  the  damages  sustained 
by  the  owner  of  Ibe  patent  in  other  cases  of  in- 
fringement." 

JMcne  affirmed. 


I  1761   Ex  parte: 

In  the  Matter  of  HANS  NIELSEN,  Appt. 

(See  S.  a  Bc[>oitcr<s  ed.  176-lBI.) 

Hal)cas  corpus— <m(y  me  indictment  for  «n- 

laitful  cohabitnti07i,  under  Imid  of  188S — see- 
ond  conciction.  when  vt> lawful— double  con- 
rietioa — autrefois  convict — wan/  of  power  in 
court — eonvieiionfor  adultery, 

1.  If  the  court  wblcb  renders  a.  judgrment  baa  not 
Jurifflii  tion  to  render  It,  either  bncausc  tbe  pro- 
ccciliiiKsur  tbe  law  undf^r  wbicti  tboyare  taken 
are  uiii.'i  institutional,  or  for  any  other  reason,  tbe 
JiKtiinK'nt  ia  void  and  may  be  questioned  collutor- 
aliy:  and  a,  defendant  wbo  Is  Imprisoned  UDder 
tind  by  \  irtue  of  it  mar  b«  disuhanred  from  ou8> 
tody  ou  haiiuu,  corpus. 

2.  Outy  one  indictment  and  conviction  of  the 
crime  of  unlawful  cohabitation,  under  the  Act  of 
1882,  cuii  tx;  had  for  the  time  preecdinfi  tbe  flodlng 
of  the  indictment;  the  crime  is  a  continuous  one, 
and  is  but  a  stnifio  crime  until  pmsccuted. 

8.  A  second  conviction  and  punisbment  of  the 
same  crime,  for  any  part  of  said  period,  was  an 
esL'fS8  (if  authority  on  the  part  of  tbe  District 
Court  of  Utuh:  uod  a  fio/'Gtu  corpus  may  be  issued 
for  tiie  dlijcttarffe  of  tbe  defendant  imprisoned  on 
Burh  convlctiOD. 

1.  WliLiv  thu  double  coavlotiou  for  tbe  same  of- 
fense appeiirs  anywhere  in  the  record,  it  is  suffl- 
cleni;  au  wliere  it  appears  on  the  record  iu  the 
picft  of  autrcfoU  convict,  which  is  admitted  to  be 
true  liy  a  demurrer. 

L  Ity  a  sci-ond  prosecution  and  trial  for  the  same 
ofli-udc,  a  constitutional  Immunity  of  the  defend- 
ant is  violated:  and  where  such  a  case  appears  oo 
the  record,  tbe  party  1>  entitled  to  be  disoharnml 
from  Imprlsotiment. 

6.  ApartylBentitledtoaAaZmueorput,notmerelr 
where  tbe  oourt  is  without  jurisdiction  of  tbe 
cause,  liut  where  It  bas  no  constitutional  author- 
ity or  power  to  condemn  the  prisoner. 

7.  Tlic  cunvlctinn  of  the  petitioner  of  tbe  crime  of 
unlawful  cohabitation  was  a  tmr  to  hla  subse- 
quent prospcution  for  tbe  crime  of  adultery,  com- 
miltcd  during  the  same  period,  where  tbe  adul- 
tery charfrcd  in  the  second  Indictment  was  an  in- 
tident  and  a  part  of  tbe  unlawful  cohabitation, 
for  which  he  had  been  convicted. 

[No.  1527.] 

Argued  April  28,  SS,  1SS9.   Beaded  May  IS, 

1889. 


Note.— See  not^  as  follows:  HatKOS  Cnrput,  8 
Dall.,  1  L.  ed.  4BB  e(  trq. ;  Btgamti,  proof  of  tnar- 
rtave  in  com*  of,  lOB  U.  S.,  26  L.  ed.  481:  Former  oc- 
fpMtai  or  wnvietion,  85  D.  S.,  a  L.  ed.  Sn. 
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APPEAL  front  a  final  order  of  tbe  Urst  Ju- 
dicial District  Court  of  the  Territoiy  of 
Utah,  refusing  to  issue  a  Ao&aw  e^rpttf  to  dis- 
charge the  petitioner  from  imprisonment  oo  a 
judgment  rendered  by  said  court,  that  the  pe- 
titioner be  imprisoned  on  conviction  of  adiU* 
tery.  Reversed. 
The  facts  are  staled  in  the  opinion. 
Meeara,  Jaramlmli  H.  Wiuon*  Franklin 
S.  lUehardB  and  Samuel  Sheflabarger,  for 
appellant: 

When  a  prisoner  is  held  under  a  judgment 
of  tbe  court  made  without  autboritv  of  law,  tbe 
proper  tribunal  will  issue  a  writ  of  habeas  cor- 
pus to  look  into  the  record  so  far  as  is  neces- 
sary to  ascertain  ibal  fact,  and.  If  U  is  found  to 
be  so,  will  discharge  tbe  prisoner. 

Be  Snmc,  120  U.  B.  274  (80:  658);  Sx  parte 
lAinge.  85  U.  S.  18  Wall.  188, 178  (21 : 872,  879); 
Et  parte  MiUigan,  11  U.  8.  4  Wall.  3,  181(18: 
281.  299);  Church,  Habe<iB  Corpus,  g§  S48, 862, 
863. 

When  the  two  iDdictmenta  are  for  matters 
arising  out  of  the  same  transaction,  there  can 
be  but  one  conviction. 

Farri'ngton  v.  Payne,  15  Johns.  482.  IBish. 
Crim.  Law,  7lh  ed.  J  1060;  4  Bl.  Cora.  836; 
Roberte  v.  State,  14  Ga.  8;  State  v.  Cooper.  18 
N.  J.  L.  861;  State  v.  MeCormaek.  8  Or.  236; 
Jackson  V.  State,  14  Ind.  327;  Quitzow  v.  State,  1 
Tex.  App.  47;  State  v.  Loeklin,  4  New  Eng. 
Bep.  8U3,  59  Vt.  654;  ninkle  v.  Com.  4  Dana, 
518:  Sfaftf  T.  DeOraffenreid,  9  Baxt.  289;  U.  S. 
V.  BurcJt,  1  Cranch,  C.  C.  86;  Com.  v.  Hudson, 
14  Gray,  11;  Com.  v.  Jenke,  1  Gray,  490;  Com. 
V.  Mead,  10  Allen,  896;  State  v.  EggUaht,  41 
Iowa,  574;  State  V.  Lindley,  14  Ind.  430;  State 
V.  mtt.  28  Vt.  598;  Stotd  v.  FayetteviUe,  S 
MuTph.  (N.  C.)  871. 

It  Is  not  necessary  that  the  o£Fense  In  each 
indictment  should  Ik  tbe  same  in  name,  if  tha 
transaction  is  the  same. 

1  Bish.  Crim.  Law,  7th  ed.  g  1050;  7  Crim. 
Law  Mag.  713;  IHrHiJieid  v.  State,  11  Tel. 
App.  207;  HoU  v.  State,  88  6a.  187;  Moore  r. 
State,  71  Ala.  807-^11. 

If  the  conviction  is  for  the  whole  transaction, 
there  can  be  no  further  conviction  for  any  part 
of  It. 

7  Crim.  Law  Hag.  718;  WHeox  v.  State,  9 
Lea  (Tenn.)  671;  Wright  v.  State,  17  Tex. 
App.  1S2;  State  V.  Towntend,  2  Harr.  (Del.) 
543;  f\ther  v.  Com.  1  Bush,  211;  Dinluy  v. 
Com.  17  Fa.  126;  States.  CAoffin, 2  Swan, 498; 
Com.  V.  ffawkine,  11  Bush,  603;  Winingtr  t. 
State.  13  Ind.  540;  Fiddler  v.  State,  7  Hum]^ 
608;  Sanders  v.  State,  56  Ala.  42. 

There  can  be  no  further  conviction,  either 
for  tbe  whole  or  for  any  part  of  tbe  transaction. 

State  V.  Leuns,  2  Hawks  (N.  C.)  98;  Dixon 
V.  Washington,  4  Cranch,  C.  C.  114;  (T.  8.  v. 
Lee.  4  Cranch,  C.  0.  446;  State  Shepard  7 
Conn.  64;  People  T.  MeOowan,  17  Wend.  886; 
Reg.  V.  Elrington,  9  Cox,  C.  C.  86;  StaU  t. 
Colgate,  31  Kan.  611. 

If  tbe  adultery  occurred  during  the  unlawful 
cohabitation  which  is  covered  by  the  convic- 
tion, tt  was  a  part  of  and  involved  in  such  co- 
habitation, and  a  convletlon  for  the  latter  ban 
a  prosecution  for  the  adultery. 

Cannon  v.  U.  S.  116  U.  8.  71  {89: 567);  U.  & 
V.  Crawford,  6  Mack^,  U9;  Be  Snow,  180  U. 
8.  282  (80: 661). 
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Mr.  O.  A.  Jenks,  SoHeitor-Om,,  for  tlie 

United  Stntes: 

Tlie  defendant  was  not  placed  twice  In  Jeo- 
pardy for  tbe  same  offense. 

Cannon  v.  U.  &  116  U.  8.  60  (39: 581);  Com. 
T.  Bobiruon,  126  Mass.  203;  Com.  v.  Arm- 
wtrong,  7  Ony,  '49;  Moon  r.  lU.  66  IT.  B.  14 
now.  20  (14: 806);  Morey  t.  Com.  108  Hum. 
433-436;  Com.  v.  Robtt,  12  Pick.  496;  State  t. 
Elder,  65  Ind.  386;  Com.  r.  McShane,  110 
Uass.  502;  Shannon  t.  Com.  14  Pa.  227. 

Jfr.  Jv»^  Bradley  delivered  the  oplttion 
of  tbe  court: 

This  is  an  amieal  from  a  flnal  order  of  the 
Duirict  Court  for  the  First  Judicial  District 
of  tbe  Territoy  of  Utah,  refiuing  to  issue  a 
habeas  eorpvt  applied  for  b;  tbe  petitioner, 
who  prny^  to  be  dlBcbargcdfrom  custody  and 
Imprisonment  on  a  ludernent  rendered  by  said 
court  on  tbe  12tfa  of  Abircb,  1889.  Tbe  judg- 
ment was  that  tbe  petitioner,  Hans  Nielsen, 
baring  been  coDTicted  of  the  crime  of  adultery, 
be  imprisoned  in  the  penitentiary  ot  the  Terri- 
tory for  the  term  of  125  dayL  The  appeal  to 
this  court  is  glren  by  aeetion  1909  of  the  Re- 
vised Statutes. 

The  case  arose  upon  tbe  statutes  enacted  by 
Congress  for  the  suppression  of  polygamy  m 
Vtab.  The  third  section  of  the  Act,  approved 
Maieh  22, 1889.  entlded  "  An  Aet  to  Amend 
Section  Fiftv-three  Hmidred  and  Fifty-two 
of  ibe  Revised  Statutes  of  the  United  States,  in 
Reference  to  Bigamy,  and  for  Other  Purposes," 
reads  as  follows: 

'*  Sec.  8.  That  if  any  male  penon.  in  a  Ter- 
ritory or  other  place  over  which  the  United 
Stalea  have  exclusive  jurisdiction,  hereafter  co- 
baUta  with  more  than  one  woman,  he  shaU  be 
deemed  guilty  of  a  misdemeanor,  and,  on  con- 
viction thereof,  shall  be  punished  by  a  floe  of  not 
more  than  three  hundred  dollars, or  by  imprison- 
ment for  not  more  than  six  moaUis.  or  by  both 
■aid  punisbmenia.  In  the  discretion  of  the 
court"   22  StaL  at.  L.  81. 

The  third  section  of  tbe  Act  of  Mareh  8, 1887, 
entitled  "An  Act  to  Amend  An  Act  Entitled 
An  Act  to  Amend  Section  Fifty-three  Hundred 
and  Fifty-two  of  the  Revised  Statutes  of  the 
United  States  in  Reference  to  Bigamy,  and  for 
Other  Purp<wc8,"  reads  as  follows: 

"Sec.  3.  That  whoever  commits  adultery 
■ball  be  punished  hv  imprisonment  in  thepail* 
tentiaiy  not  ezceoding  three  years:  And  when 
the  act  is  committed  between  a  married  woman 
and  a  man  who  is  unmarried,  both  parties  to 
such  act  shall  be  deemed  guilty  of  adultery; 
and  when  such  act  Is  committed  between  a 
married  man  and  a  woman  who  la  unmarried, 
tbe  maq  ahall  be  deemed  guilty  of  adultery." 
(24  StaL  at  L.  685.) 

On  the  27th  of  September,  1888,  two  indict- 
ments were  found  against  tbe  petitioner,  Nlet- 
mo,  in  the  district  court,  one  under  each  of  these 
statutes.  The  first  charged  that  on  the  16tb  of 
October,  1885,  and  continuously  from  that 
time  till  tbe  18th  of  Hay,  1888,  in  Ibe  district 
aforesaid,  be,  the  said  Nielsen,  did  unlawfully 
claim,  live  and  cohabit  with  more  than  one 
woman  as  his  wives,  to  wit:  with  Anna  Lavl- 
Dia  Nielsen  and  Caroline  Nielsen.  To  this  in- 
dictment, on  being  arniigned,  Nielsen,  on  the 
29tb  of  September,  1888,.pteaded  guUtv,  and  on 
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tiie  19Ui  of  November  following  he  was  sen- 
tenced to  be  imprisoned  in  the  penitentiary 
for  tbe  term  of  tbree  months  and  to  i*y  a  fine 
of  $100  and  tbe  costs. 

The  second  indictment  chained- 1 bat  said 
Nielsen,  on  the  14th  of  Hay,  188S,  In  tbe  same 
district,  did  unlawfully  and  feloniously  com- 
mit adultery  with  one  Caroline  Nielsen,  he  being 
a  married  man  and  having  a  lawful  wife,  and 
not  being  married  to  said  Caroline.  Being  ar- 
raigned 00  tbiaindlctment,  on  tbe  29th  of  Sep- 
tember, 1886,  after  having  pleaded  guilty  to  tbe 
othCT,  Nielsen  pleaded  not  guilty,  and  that  be 
had  already  been  convicted  of  the  offense 
charged  in  this  indictment  by  his  plea  of  guil- 
ty to  the  other. 

After  be  had  suffered  the  penalty  imposed 
by  tbe  sentence  for  unlawful  cobabication.  the 
indictment  for  adultery  came  on  for  trial,  and 
tbe  petitioner,  by  leave  of  the  coun,  eniered 
orally  a  more  formal  plea  of  former  convic- 
tion, in  which  be  set  up  tbe  said  Indictment 
for  unlawful  cohabitation,  his  plea  of  guilty 
thereto  and  hla  sentence  upon  said  plea,  and 
claimed  that  the  charge  of  unlawful  cobabita-  {178] 
tlon,  though  formally  made  only  for  the  period 
from  16th  October,  1885,  to  13th  May,  1888, 
yet  in  law  covered  the  entire  period  from 
October,  1885,  to  tbe  time  of  fiDdioe  tbe  indict 
ment,  September  87th,  1688,  and  thus  em- 
braced the  time  within  which  the  crime  of 
adultery  was  charged  to  have  been  committed; 
and  be  averred  that  the  Caroline  Nielsen  with 
whom  he  was  charged  to  have  unlawfully  co- 
habited as  a  wife,  was  the  same  person  with 
whom  he  was  now  charged  to  have  commiu 
ted  adultery;  that  tbe  unlawful  oohabitatlon 
charged  in  the  first  Indicbnentoootinued  with- 
out intermission  to  tbe  date  of  finding  that  in- 
dictment; and  that  tbe  offense  charged  in  both 
indictments  was  one  and  the  same  offense  and 
not  divisible,  and  that  be  had  suffered  the  full 
penalty  prescribed  therefor. 

To  Uite  plea  tbe  district  attorney  demurred, 
the  court  sustained  the  demurrer,  and  the  peti- 
tioner, being  convicted  on  the  plea  of  not 
guilty,  was  sentenced  to  be  imprisoned  in  the 
penitentiary  for  tbe  term  of  125  days.  The 
sentence  was  as  follows,  to  wit: 

"The  defendant,  with  his  counsel,  came 
into  court.  Defendant  was  then  asked  if  be 
had  any  legal  cause  to  show  wh^  judgment 
should  not  be  pronounced  against  him,  to  which 
be  rej^ied  that  be  had  none;  and  no  sufficient 
cause  being  shown  or  appearing  to  the  court, 
thereupon  the  court  rendered  its  judgment: 

"That  whereas,  said  defendant,  Huns  Niel- 
sen, having  been  duly  convicted  in  this  court 
of  the  crime  of  adnltcry,  it  is  therefore  ordered, 
adjudged  and  decreed  that  the  said  Hans  Niel- 
sen he  imprisoned  1b  the  penitentiary  of  the 
Territory  of  Utah,  at  the  County  of  Salt  Lake, 
for  tbe  term  of  one  hundred  and  twenty-five 
days, 

"You,  said  defendant,  Hani  Nielsen,  are 
rendered  into  the  custody  of  the  United  States 
Harshal  for  the  TerriUny  of  Utah,  to  be  by 
bim  delivered  Into  tiie  custody  of  the  warden 
or  other  proper  officer  of  said  penitentiary. 

"  You,  sold  warden  or  other  proper  officer  of 
snid  penitentiary,  are  bereby  commanded  to 
rcceiveof  and  from  said  Uoiied  Slates  Marshal  [170] 
blm,  the  snid  Haos  Nielsen,  convicted  and  sen- 
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fenced  as  sforesaid,  and  biro,  the  said  Hans 
Nielseo,  to  safely  keep  and  imprison  in  said 
penitentiary  for  the  term  as  In  this  judgment 
ordered  and  spedfled." 

Thereupon  being  delivered  into  the  custody 
of  the  marshal,  the  defendant  below,  on  tiie 
next  day  or  day  following,  during  the  same 
term  of  the  court,  presented  to  the  court  bis 
petition  for  a  habeas  eorput,  setting  forth  the 
mdlctments.  proceedings  and  judgmenls  In 
both  cases,  and  hta  suffering  of  the  sentence  on 
ttie  first  indictment,  and  claiming  that  the 
court  had  no  Jurisdiction  to  pass  Jud^ent 
against  hlro  upon  more  than  one  of  the  indict- 
ments, and  that  he  wes  being  punislied  twice 
for  one  and  the  same  offense.  Ju  before  stated, 
the  court  hfiing  of  ojrinlon  that  tf  the  writ  were 
granted  be  could  not  be  discharged  from  cus- 
tody, refused  bis  application.  That  order  is 
appealed  from.  The  first  question  to  be  con- 
sidered, therefore,  is  whetlier.  If  the  petition- 
er's position  was  true,  that  he  bad  been  con- 
victed twice  for  the  same  offense,  and  that  the 
court  erred  in  its  decision,  he  could  bare  relief 
by  habeas  eorpuaf 

Tlie  objection  to  tbe  remedy  of  haheat  eorptu, 
of  course,  would  be  that  there  was  in  force  a 
regular  judgment  of  cunriction,  whicS;  oould 
not  be  questioned  collaterally,  as  it  wouM  have 
to  be  on  fiabeaa  eorpia.  But  there  are  excep- 
tions to  this  rule  which  have  more  than  once 
been  acted  upon  by  this  court.  It  is  firmly 
establisbed  that  if  the  court  which  renders  a 
Judgment  has  not  jurisdiction  to  render  It, 
uitber  because  the  proceedings  or  the  taW  un- 
der which  they  are  taken  are  unconstitutional, 
or  for  any  other  reason,  the  judgment  is  void 
and  may  be  questioned  collaterally,  and  a  de- 
fendant who  is  imprisoned  under  and  by  virtue 
of  it  may  be  discharged  from  coatody  on  habeas 
eorput.  This  was  so  decided  in  the  cases  of 
BxparU  Lange,  86  U.  8. 18  Wall.  168  [21 : 873], 
and  Bx  parte  Subotd,  100  U.  S.  871  [25:  717], 
and  In  several  olber  cases  referred  to  therein. 
In  the  case  of  iie  Snout,  120  V.  8.  274  [80: 658], 
we  held  that  only  one  indictment  and  convic- 
tion of  the  crime  of  unlawful  cohahitaiion, 
under  the  Act  of  1882,  could  be  bad  for  the 
time  preceding  tbe  finding  of  the  indictment 
because  tbe  crime  was  a  continuous  one  and 
[183J  but  a  single  crime  until  prosecuted;  that  a 
second  conviction  and  punishment  of  tbe  same 
crime  for  any  part  of  said  period  was  an  excess 
of  authority  on  the  part  of  the  District  Court 
of  Utah;  and  that  a  habea$  eorjntt  would  lie 
for  tbe  discharge  of  the  defendant  imprisoned 
on  sudi  conviction.  In  that  case  the  habeai 
corpus  was  applied  for  at  a  term  subsequent  to 
that  at  which  tbe  judgment  was  rendered;  but 
we  did  not  regard  this  circumstance  as  sufli- 
cicnt  to  prevent  tbe  prisoner  from  having  his 
remedy  by  that  writ 

It  is  true  that  in  the  cue  of  Snow  -we  bid 
emphaslson  tbe  fact  that  the  double  conviction 
for  tbe  same  offense  appeared  on  the/aw  of  the 
judgment;  but  if  it  appears  in  the  indictment, 
or  anywhere  else  in  the  record  (of  which  the 
Judgment  isonly  a  part),  itfssufflcient.  In  the 
present  case.  It  appeared  on  the  record  in  the 
plea  bf  avfP^/M*  cowiii,  which  wai  edmiUed 
to  be  true  by  tiie  demurrer  of  the  Qovemment. 
We  think  that  this  was  sufficient  It  was  laid 
down  by  Ibla  oouit  in  Re  Coy,  187  U.  &  781, 
ISO 


768  [82:  274.  280],  that  the  power  of  Congress  to 
pass  a  statute  under  which  a  prisoner  is  held  in 
custody  may  be  Inqnired  into  under  a  writ  of 
habeas  eorput  as  affecting  tbe  jurisdiction  of 
the  court  which  ordered  bis  imprisonment;  and 
the  court,  speaking  by  Mr.  Justice  Miller,  adds: 
"  And  if  their  want  of  power  appears  on  tbe 
face  of  tbe  record  of  his  condemnation,  whether 
in  the  indictment  or  elsewhere,  the  court  which 
has  authority  to  issue  the  writ  la  bound  to  re- 
lease him; "  referring  to  St  parte  SiOoId.  100 
U.  8.  871  [25:  717]. 

In  the  present  case,  it  la  true,  the  ground 
for  the  haleas  enrpus  was,  not  the  invalmity  of 
an  Act  of  Congress  under  which  tbe  defendant 
was  indicted,  but  a  second  prosecution  and 
I  trial  for  the  same  ofEense.  contrary  to  an  ez- 
I  press  providon  of  the  Coostitutloo.  In  other 
words,  a  constitutional  immimity  of  the  de- 
fendant was  violated  by  the  second  trial  and 
judgment  It  is  difficult  to  see  why  a  convic- 
tion and  punishment  under  an  unconstitutional 
law  is  more  violative  of  a  person's  constitu- 
tional righta,  than  an  unconstitutional  convic- 
tion and  punishment  under  a  valid  law.  la 
the  first  case.  It  is  true,  tbe  court  has  no  au- 
thority to  take  cognizance  of  tbe  case:  but,  in 
tbe  other,  it  has  no  authority  to  render  Judg- 
ment against  the  defendant  This  was  the 
case  in  Ex  parte  Lange.  where  the  court  had 
authority  to  hear  and  determine  tlie  case,  but 
we  held  that  it  had  no  authority  to  give  the 
judgment  it  did.  It  was  Uie  same  in  Uie  case 
of  Snow:  the  court  had  authority  over  tbe 
case,  but  we  held  that  it  had  no  authority  to 
give  judgment  against  the  prisoner.  He  was 
protected  by  a  constitutional  provision,  securing 
to  him  a  fundamental  right  It  was  not  a  case 
of  mere  error  in  law,  but  a  case  of  denying  to 
a  person  a  omstitutional  right  And  where 
such  a  case  appears  on  the  record,  tbe  party  i» 
entiUed  to  be  discharged  from  imprisonment. 
Tbe  distinction  between  the  case  of  a  mere  error 
in  law,  and  of  one  in  which  the  Judgment  is 
void,  is  pointed  out  in  Ex  parte  Siebola,  100  U. 
S.  871,  875  J'25: 717. 7181,  and  is  Illuslrated  by 
tbe  case  of  Ex  parte  Parks  as  compared  with  the 
cases  of  Lange  and  8oow.  In  the  case  of 
Parks  there  was  an  alleged  misconstruction  of 
a  statute.  We  held  tiiat  to  be  a  mere  error  in 
law,  tbe  court  having  jurisdiction  of  the  case. 
In  tbe  cases  of  Lange  and  Snow,  there  was  a 
denial  or  invasion  of  aconstitutionol  right.  A 
party  la  entitled  to  a  ht^eas  eorpue.  not  merely 
where  tbe  court  is  without  jimsdlcUoo  of  the 
cause,  but  where  it  has  no  constitutional  au- 
thority or  power  to  condemn  the  prisoner.  As 
said  by  Okitf  Baron  Gilbert  in  a  passage 
quoted  in  Ex  parte  Parks.  98  U.  8.  18,  22  [&t 
787.  788] :  "  If  the  commitment  be  against  law, 
as  being  made  by  one  who  had  no  jurisdictioD 
of  the  cause,  or  for  a  matter  for  which  by  law 
no  man  ouj^t  to  be  punished,  tbe  court  are  to 
dtscbarce."  Thiswassald  In  reference  to  cssee 
which  bad  gone  to  oonviction  and  sentence. 
Lord  Hale  laid  down  the  same  doctrine  In  al- 
most the  same  woids.  (2  Hale's  P.  C.  144.) 
And  why  should  not  such  a  rule  prevail  infa- 
eorm  uUrtaOsf  If  we  hare  seemed  to  bold 
tlw  contxaiy  in  any  case,  It  bae  been  from  in- 
advertence. Tbe  law  could  hardly  be  stated 
with  man  categorical  accun^  than  h  la  in 
the  opening  aentenoe  of  B»  parte  WUton,  114 
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U.  S.,  417.  420  [29:89,  90],  when  Mr.  Jvgtke 
Gray,  speaking  for  the  court,  said:  *'  It  is  well 
Kttlcd  by  a  series  ot  decisions  tbat  tliis  court, 
having  DO  jurisdicUoD  of  criminnl  cases  by 
writ  of  error  or  appeal,  cannot  discbnrge  on 
flSS)  habecu  corput  a  person  imprisoned  under  the 
sentence  of  a  circuit  or  district  court  In  a  crim- 
inal case  unless  tlie  sentence  exceeds  tbe  juris* 
diction  of  that  court,  or  there  is  no  authority 
to  hold  him  under  the  sentence."  This  propo- 
sition, it  is  true,  relates  to  the  power  of  this 
court  to  discbarge  on  hdbeat  corpus  persons 
sentenced  bv  the  circuit  and  district  courts;  but 
with  regura  to  the  power  of  discharging  on 
habeas  corpus,  it  is  generally  true  that,  after 
conviction  and  sentence,  the  writ  ool^  lies 
when  the  sentence  exceeds  tbe  Jurisdiction  of 
the  court,  or  there  is  no  authority  to  tiold  the 
defendant  under  it.  In  tbe  present  case,  tbe 
sentence  given  was  beyond  the  jurisdiction  •of 
the  court,  because  it  was  against  an  express 
provision  of  the  Constltulion,  which  bounds 
and  limits  all  jurisdiction. 

Being  of  opinion,  therefore,  that  Aofeof  cor- 
pus was  a  proper  remedy  for  Uie  petitioner,  if 
tbe  crime  of  adultery  with  which  he  was  charged 
was  included  in  the  crime  of  unlawful  cohab- 
itation for  which  be  was  convicted  and  pun- 
ished, that  question  Is  now  to  be  considered. 

We  will  revert  for  a  moment  to  tbe  case  of 
Re  Snow,  Three  crimes  of  unlawful  cohab- 
itation were  charged  against  Snow,  in  three  in- 
dirtmenti.  the  crimes  being  laid  continuous 
wilb  each  other,  one  during  the  year  18tt3,  one 
during  1884,  and  one  during  1885.  We  held 
tbat  they  constituted  but  a  single  crime.  In 
the  present  cose  there  were  two  iodictmeats; 
one  for  unlawful  c(^bitation  with  two  women 
down  to  May  ISih.  1888,  and  the  other  for 
adultery  with  one  of  tbe  women  the  following 
dav.  May  14th,  1888.  If  the  unlawful  cohabf- 
tation  continued  after  tbe  ISth  of  May,  and  If 
tbe  adultery  was  only  a  part  of  and  incident  to 
it,  then  an  indictment  forlbe  adultery  was  no 
more  admissible,  after  conviction  of  tbe  unlaw- 
ful cohabitation,  than  a  second  indictment  for 
unlawful  cohabitation  would  have  been;  and 
for  the  very  good  reason,  tbat  the  first  indict- 
ment covered  all  continuous  unlawful  cohab- 
itation down  to  the  time  It  was  found.  The 
case  would  then  be  exactly  the  same  as  that  of 
Be  Snoa.  By  way  of  illustrating  tbe  argument 
we  quote  from  the  opinion  in  that  case.  Mr. 
JusUee  Blatchford  delivering  the  opinion  of 
the  court,  said:  "  Tbe  offense  of  cohabitation, 
[IM]  in  the  sense  of  this  statute,  is  committed  If  there 
is  a  living  or  dwelling  together  as  husband  and 
wife.  It  is  inherently  a  continuous  offense, 
having  duration;  and  not  an  offense  consisting 
of  an  isolated  act.  That  it  was  intended  In 
that  sense  in  these  lodictments  is  ahown  by  the 
fact  that  Id  each  the  charge  laid  la  that  the  de- 
fendant did  on  the  day  named  and '  thereafter 
and  continuously/  for  the  time  specified, '  live 
and  cohabit  with  more  than  one  woman,  to 
wit,  with'  the  seven  women  named,  and  'dur- 
ing all  the  period  aforesaid '  '  did  unlawfully 
claim,  live  and  cohabit  with  all  of  said  women 
as  bis  wives.'  Thus,  In  each  indictment,  the 
offense  is  laid  as  a  continuing  one,  and  a 
single  one.  for  alt  the  time  covered  by  the  in- 
dictment; and  talting  the  three  Indictments  to- 
gether, there  la  charged  a  continuing  oflense 


for  tbe  entire  time  covered  by  all  three  of  the 
indictments.  There  was  but  a  single  olfeose 
committed  prior  to  the  time  tbe  indictments 
were  found.  »  .  .  On  tbe  same  principle 
there  might  have  been  an  indictment  covering 
each  of  tne  thirty-five  months,  with  imprison- 
ment for  seventeen  years  and  a  half,  and  Hoes 
amounting  to  $10,500,  or  even  an  indictment 
covering  every  week.  ...  It  is  to  prevent 
such  an  application  of  penal  laws,  lliut  the 
rule  has  obtained  that  a  continuing  offense  of 
the  character  of  the  one  in  this  case  can  be 
committed  but  once  for  the  purposes  of  indict- 
ment or  prosecution,  prior  to  the  time  the 
prosecution  is  instituted."  These  views  were 
established  by  an  examination  of  many  authori- 
ties. 

Now.  the  petitioner,  in  bis  pica,  averred  in 
terms  that  Uie  unlawful  cohabitation  with 
which  he  was  charged  in  tbe  first  iodictment, 
continued  without  intermission  up  to  tlie  time 
of  finding  that  indictment,  covering  tbe  time 
within  which  tbe  adultery  was  laid  in  the  sec- 
ond indictment  He  also  averred  that  the  two 
indictments  were  found  against  him  upon  tbe 
testimony  of  the  same  witnesses,  on  one  oath 
and  one  examination  as  to  the  alleged  offense, 
covering  tbe  entire  time  specified  in  both  in- 
dictuienta.   This  plea  was  demurred  to  by  the 

Prosecution,  and  the  demurrer  was  sustained, 
'he  averments  of  the  plea,  therefore,  must  ba 
taken  as  true.  And  assuming  them  to  be  true, 
can  it  be  doubted  tbat  the  adulterv  charged  in  [1871 
the  second  indictment  was  an  incident  and  part 
of  the  unlawful  cohabitation?  We  have  no 
doubt  of  iL  True,  in  the  case  of  Suovf,  we 
held  tbat  it  was  not  necessary  to  prove  sexual 
intercourse  in  order  to  make  out  a  case  of  un< 
lawful  cohabitation;  that  living  together  as 
man  and  wife  was  sufficient;  hut  this  was  only 
because  proof  of  sexual  intercourse  would  have 
been  merely  cumulative  evidence  of  the  fact. 
Living  together  as  man  and  wife  is  what  we 
decide  was  meant  by  unlawful  cohabitation 
under  the  statute.  Of  course,  that  includes 
sexual  Intercourse.  And  this  was  the  integral 
naxt  of  the  adultery  charged  in  the  second  in- 
dictment, and  was  covered  by  and  Included  in 
the  first  Indictment  and  conviction.  The  case 
was  the  same  as  If  the  first  indictment  had  in 
terms  laid  the  unlawful  cohabitation  for  tbe 
whole  period  preceding  tbe  finding  of  the  in- 
dictment. Tbe  conviction  on  that  indictment 
was  in  law  a  oonviction  of  a  crime  which  was 
continuous,  extending  over  the  wliole  period, 
including  the  time  wnen  the  adultery  was  al- 
leged to  have  been^mmltted.  The  petitioner's 
sentence,  and  the  punishment  he  underwent, 
on  tbe  first  indictment,  was  for  that  entire,  con- 
tinuous crime.  It  included  tbe  adultery 
diarged.  To  convict  and  punish  him  for  that 
also  was  a  second  conviction  and  punishment 
for  the  same  offense.  Whether  an  acquittal 
would  have  bad  the  same  effect  to  bar  the  sec- 
ond indictment  is  adiSerent  question,  on  which 
we  express  no  opinion.  We  are  satisfied  tbat 
a  conviclion  was  a  good  bar,  and  that  the  court 
was  wrong  in  overruling  it.  We  think  so  be- 
cause tbe  material  part  of  the  adultery  charged 
was  comprised  within  the  unlawful  cohabita- 
tion of  which  the  petitioner  was  already  con- 
victed and  for  which  be  had  niflered  punisb* 
ment. 
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The  coDclusIoQ  we  have  reached  is  in  accord 
with  a  proposition  laid  down  by  the  Supreme 
Judicial  Court  of  Massacbusetts  in  tbe  case  of 
Morey  V.  Commonaealih.  108  Mass.  483,  435. 
The  court  there  says,  by  Mr  JvtUee  Gray:  "A 
convictiou  of  being  a  common  seller  of  lotoxl- 
catioe;  liquors  has  been  held  to  bar  a  prosecu- 
tion fur  a  single  sale  of  such  liquors  within  the 
same  time,  upon  the  ground  that  the  lesser  of- 
feuse,  which  is  fully  proved  by  evidence  of  the 
[188]  mere  fact  of  unlawfully  making  a  sale,  is 
merfied  in  the  greater  offense;  but  an  acquittal 
of  the  offense  of  being  a  common  seller  does 
not  bave  tbe  like  effect.  OmmonwtxM  t. 
Jenks,  1  Gray,  490,  492;  (Am.  v.  Hudton,  14 
Gray,  11:  Com.  v.  Mead,  tO  Allen,  896." 
Whilst  this  proposition  accords  so  nearly  with 
our  own  views,  it  is  but  fair  to  say  that  the  de- 
cision in  Morey  t.  Commonmai^  is  the  princi- 
pal one  relied  on  by  the  Government  to  sustain 
tbe  action  of  tbe  District  Court  of  Utah  in  tbis 
case.  Morey  was  charged  under  a  statute  in 
one  indictment  with  lewdly  and  lasciviously 
associating  and  cohabiting  with  a  certain  fe- 
male to  viaom  he  was  not  married;  and  in  an- 
other indictment  he  was  charged  with  com- 
mitting  adultery  with  th^  same  persoa  on  cer- 
tain days  within  tbe  period  of  tbe  alle^ 
cohabitation.  The  court  held  that  a  coovicuon 
on  tbe  first  iQdictmeot  was  no  bar  to  the  sec- 
ond, although  proof  of  tbe  same  acts  of  unlaw- 
ful intercourse  was  introduced  on  both  trials. 
Tlie  ground  of  tbe  decision  was,  that  tbe  evi- 
dence required  to  support  the  two  indictments 
was  not  the  same.  The  court  said:  "  A  con- 
viction or  acquittal  upon  one  indictment  is  no 
bar  to  n  sutsequent  conviction  and  sentence 
upon  another,  unless  the  evidence  required  to 
support  a  conviction  upon  one  of  them  would 
have  been  sufGcicot  to  warrant  a  conviction 
upon  the  other.  Tbe  test  is  not,  whettier  tbe 
defendant  lins  already  been  tried  for  the  same 
act,  but  wbetber  he  has  been  put  in  jeopardy 
for  the  same  offense.  A  single  act  may  be  an 
offense  against  two  statutes;  and  if  each  statute 
miuires  proof  of  an  additional  fact  which  the 
other  does  not,  an  acquittal  or  conviction  un- 
der either  statute  does  not  exempt  the  defend- 
ant from  prosecution  and  punishment  under 
the  other."  (p.  484.)  We  think,  however, 
that  that  case  is  distinguishable  from  the  pres- 
ent. The  crime  of  loose  and  lascivious  asso- 
ciation and  cohabitation  did  not  necessarily 
imply  sexual  iutercourse,  like  that  of  living 
together  as  man  and  wife,  though  strongly 
presumptive  of  it.  But  be  that  as  it  may,  it 
seems  to  us  very  clear  that  where.as  in  tbis  case, 
a  person  basbeen  tried  and  convicted  for  acrime 
which  has  various  incidents  included  in  it,  he 
cannot  be  a  second  time  tried  for  one  of  those 
incidents  without  being  twice  put  in  jeopardy 
for  the  same  offense. 
[189]  It  may  be  cootend'-d  that  adultery  is  not  an 
incident  of  unlawful  cohabitation,  because 
marriage  of  one  of  tbe  parties  must  be  strictly 
proved.  To  this  it  mav  be  answered,  that 
whilst  tbis  Is  true,  tbe  other  ingredieDt  (which 
is  an  incident  of  unlawful  cohabitation)  la  an 
essential  and  priQci[wl  ingredient  of  adulterv; 
and,  though  marriage  need  not  be  strictly 
proved  on  a  charge  of  unlawful  cohabitation, 
yet  it  is  well  known  that  the  Statute  of  1882 
was  aimed  against  polygamy,  or  the  havliig  of . 
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two  or  more  wives;  and  it  is  construed  by  this 
court  as  requiring,  in  order  to  obtain  a  convic* 
tion  under  it,  thai  the  parties  should  live  to- 
gether as  husband  and  wlvi  s. 

It  is  familiar  learning  that  there  are  many 
cases  in  which  a  conviction  or  an  acquittal  of 
a  greater  crime  is  a  bar  to  a  subsequent  prose- 
cution for  a  lesser  one.  In  Mr.  Wharton's 
Treatise  on  Criminal  Law,  Vol.  I,  §  660,  tbe 
rule  is  stated  as  follows,  to  wit:  "  An  acquittal 
or  conviction  for  a  greater  offense  is  a  bar  to  a 
subsequent  indictment  for  a  minor  offense  in* 
eluded  in  tbe  fOTmer,  wberever,  under  tbe  in- 
dictment for  tbe  greater  offense,  tbe  defendant 
could  have  been  convicted  of  the  less;"  and  he 
instances  several  cases  in  which  the  rule  applies; 
for  example,  "  An  acquittal  on  an  indictmeut 
for  robbery,  burglary,  and  larceny,  mav  be 
pleaded  to  an  indictment  for  larceny  oi  the 
some  goods,  because  upon  the  former  indict- 
moDt  the  defendant  might  have  been  convicted 
of  larceny."  "  If  one  be  indicted  for  murder, 
and  acquitted,  he  cannot  be  again  indicted  for 
manslaughter."  "  If  a  party  charged  with 
the  crime  of  murder,  committed  in  the  perpe- 
tration of  a  burglary,  be  generally  acquitted  on 
that  indictment,  he  cannot  afterwards  be  con- 
victed of  a  burglary  with  violence,  under  7 
Wm.  IV  and  1  Vict.  chap.  86.  §  2,  as  tbe  gen- 
eral acquittal  on  tbe  charge  of  murder  would 
be  an  answer  to  that  part  of  the  indictment 
oontaioing  the  allegation  of  violence.  "An 
acquittal  for  seduction  is  a  bar  to  an  indict- 
ment for  fornication  with  the  same  prosecu- 
trix." "  On  tbe  same  principle,  in  those  States 
where,  on  an  Indictment  for  adulttTy,  there 
could  be  a  conviction  for  fornication,  au  ac* 
quittal  of  adultery  is  a  bar  to  a  prosecution  for 
fornication."  It  will  be  observed  that  all  tliese 
instances  are  supposed  cases  of  acquittal;  and 
in  order  that  an  acquittal  may  be  a  bar  to  a  [190] 
subsequent  indictment  for  tbe  leaser  crime.  It 
would  seem  to  be  essential  that  a  conviction  of 
such  crime  might  have  been  hod  under  tbe 
indictment  for  tbe  greater.  If  a  conviction 
might  have  been  bad,  and  was  not,  there  was 
an  implied  acquittal.  But  where  a  conviction 
for  a  less  crime  cannot  be  had  under  an  indict- 
ment for  a  greater  wliicb  iadudea  it,  there  it  it 
plain  tbat  while  an  acquittal  would  not  or  might 
not  he  a  bar,  a  conviction  tA  the  greater  crime 
would  involve  tbe  lesser  also,  and  would  be  a 
bar;  and  then  tbe  proposition  first atx>ve  quoted 
from  the  opinion  in  Morey  v.  Gommonwealth 
would  apply.  Thus,  in  tbe  case  of  Stafe  v. 
Cooper.  18  N.  J.  Law,  861,  where  tbe  defend- 
ant was  first  indicted  and  convicted  of  arson, 
and  was  afterwards  indicted  for  the  murder  of 
a  man  burnt  and  killed  in  the  fire  produced  by 
tbe  arson,  the  Supreme  Court  of  New  Jersej 
held  that  the  conviction  of  tbe  arson  was  a  bar 
to  the  indictment  for  murder,  which  was  tbe 
result  of  the  arson.  So,  in  State  v.  Xutt.  28 
Vt.  098,  where  a  person  was  convicted  of  being 
a  common  seller  of  liquor,  it  was  bcld  that  he 
could  not  afterwards  be  prosecuted  for  a  single 
act  of  selling  within  tbe  same  period.  "  U." 
said  the  court,  "the  government  see  fit  to  go 
for  tbe  offense  of  beinc  'a  common  seller,*  and 
the  respondent  is  adjudged  guilty,  it  must,  in 
a  certain  sense,  be  considered  as  a  merger  of 
all  the  distinct  acts  of  sale  up  to  tlie  filing  of 
tbe  complaint,  and  tbe  lespoodent  can  be  pun- 
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isbed  but  for  one  offense."  Whereas,  iu  Com. 
Y.  Bmlton,  14  Gray,  11,  after  an  acquiital  as  a 
common  seller,  it  was  beld  that  the  defeadant 
might  be  indicted  for  a  single  act  of  Eclling 
during  the  same  period.  Sec  1  Bishop,  Crim. 
Law.lith  ed.  §  1054,  etc. 

The  books  are  full  of  cases  that  bear  more  or 
IcsK  upon  the  subject  we  are  discussing.  As 
our  object  is  simply  to  decide  tbe  cuse  before 
us  aud  not  to  write  a  general  treatise,  we  con- 
tent ourselves  in  addition  to  what  bos  already 
been  said,  with  simply  aDnouncing  our  con- 
clusion, which  is,  tliat  the  conviction  uf  the 
putitipucr  of  the  crime  of  unlawful  cohabita- 
tion was  a  bar  to  his  subsequent  prosecution 
for  the  crime  of  adultery;  tUat  the  court  was 
without  authority  to  give  judj^nicnt  and  sen- 
tence in  the  latter  case,  and  shouM  liave  va- 
cated and  Eel  aside  the  same  wlien  the  pcli- 
tioDcr  applied  for  aAafieat  eorpy;  and  that  the 
writ  sliould  have  been  granted  and  the  peti- 
tioner discharged.  Tfie  judgment  of  Oie  l>i»- 
triet  Court  U  reteraed,  and  tlu  caute  remanded 
icith  direetiont  to  issue  a  habeas  corpus  at 
prayed  for  by  the  petitimer,  and  proceed  fJusreon 
according  to  law. 


1221]  Br  parte: 

In  the  Matter  of  HOLLON  PAREER. 

Petitiouer. 

(See  8.  C  Heporter'a  ed.  281-227). 

Ifotiee  of  apjmX  in  WaBhington  Territory— 
where  application  made — mandamus  to  infe- 
rior court— change  ef judges. 

1.  Under  the  A<A  of  ^VBshfnfrton  Territory  of 
November  28, 1B83,  notice  of  apptsU  may  tw  iriven 
In  open  court  or  at  chambers,  and  must  twentertMl 
OD  tbe  Juumal  of  the  court;  aud  no  notice  to  tbe 
opposite  party  need  be  given,  before  application 
is  made  to  the  Judse,  of  tbe  intentkm  of  tbe  party 
to  give  notice  of  appeal. 

IL  The  proceeding  may  be  taken  at  the  chamlierfl 
of  the  judge  where  be  can  conveaieatJy  attend  to 
business,  and  not  pooosaarily  within  the  terrltori- 
.  al  iimiU  of  his  dterbtt. 

&  Tbe  writ  of  mandamus  may  be  issued  where  an 

inferior  court  refuses  to  take  jurisdiction  when 
by  law  it  ought  to  do  so,  or  where,  having  obtain- 
ed jurisdiction,  it  refuses  to  fwoceed  in  its  exer. 
else. 

4,  Altbougbwbeo  tbe  order  dlsmlSBlng  tbe  appeal 
was  made  the  eupreme  court  of  the  Territory 
constated  of  other  Judges  than  its  present  mem- 
bcrs.  yet  a  mandamus  can  Issue  to  the  court,  oon- 
eututed  as  it  now  Is.  to  reinstate  a  ease  dismissed 
by  their  predeoewni. 

[No.  6,  Original.] 

Submitted  Aprttt6,lSS9.  IfeddedMaf  13,2889. 

ON  PETITION  for  a  writ  of  mandamui. 
Granted. 
Tbe  caseappears  In  the  opinion. 
Mr.  John  H.  Mitdhell  for  petitioner. 
Mesm.  W.  W.  Upton,  C.  B.  Upton, 
Sobu  B.  Allan  and  B.  L.  Sharpstein  for 
KSpondeDti, 


NoTB.— As  to  When  this  Court  Mav  Issue  Wrii  of 
MandamuB  to  Inferior  Courts,  see  Etparte  Morgan 
and  note  lU  U.  B..  2B  L.  ed.  13S,— When  to  others,  see 
t  Wheat..4  L.  ed.  tta. 

Ui  U.S. 


Mr.  Justice  Field  delivered  the  opinion  of  l*22J 
tbe  court: 

This  is  an  application  for  a  writ  of  manda- 
mus to  tlie  SupiTiiie  Court  of  Washington  Ter- 
'  ritory  to  reinstnic  an  appeal  to  that  court  from 
a  judgment  of  the  District  Court  of  the  First 
Judicial  District  of  tbe  Territory,  dismissed  for 
alleged  irregularity  in  taking  it.  The  case  is 
before  us  on  a  return  of  the  supreme  court  to 
our  rule.  The  malerial  facta  upon  which  the 
application  is  made,  condensed  from  tbu  state- 
ment contajued  in  tbe  record  and  briefs  of 
counsel,  are  as  follows: 

In  May,  1884.  the  petitioner,  Hollon  Parker, 
commenced  an  action  in  tbe  Diatrict  Court  of 
the  First  Judicial  District  of  Washington  Ter- 
ritory against  George  Dacrcs,  to  recover  pos- 
sessiou  of  cirlain  real  property  situated  iu  the 
County  of  Walla  Walla,  in  tlic  Terriiory,  and 
dL'niaudiog  also  in  his  complaint  $23,50U  as  the 
value  of  the  rents  and  profits  of  the  property 
whilst  (inlawfullv  dctiuucd  from  him.  Tlie  de- 
fendant appearea  and  answered  the  complaint, 
denying  generally  its  allegations,  and  setting 
up  that  be  had  purchased  the  premises  at  a 
judicial  sale  had  on  a  judgment  rendered  iu  an 
action  between  other  parlies  in  that  court,  and 
had  made  permanent  Improvements  thereon  to 
the  value  of  $6,000.  Tbe  plaintiff  replied  to 
the  answer  denying  its  nlk-ffations.  On  the 
trial  which  followed,  tbe  defendant,  under  tbe 
instructions  of  tbe  court,  obtained  a  verdict  nf 
tbe  jury,  upon  which  judgment  was  entered  in 
his  favor  on  the  14tb  of  February,  .Soon 
afterwards,  and  during  tbe  same  mouih,  nu 
apptiil  from  the  judgment  was  tak<ju  by  llu- 
plaintiff  to  the  supreme  court  of  lliu  Tci  rilorv. 
whicli,  on  tbe  14th  of  July"  following,  w.-ic  dls 
missed  because  no  assignment  of  erroi-s  liad 
been  filed  with  the  clerk  of  the  di!it)i<  i  court 
and  served  on  tbe  adverse  party  or  his  attor- 
ney, witliin  twenty  days  after  entry  of  notice 
of  ai>peal  in  the  journal  of  the  district  court,  as 
required  by  its  rules. 

By  the  law  of  the  Territory  a  party  against 
whom  a  judgment  is  rendered  is  allowed  six 
months  to  api>eHl  from  it.  In  this  case  the 
time  to  appeal  extended  to  Augu.st  14,  1883. 
Accordingly,  on  tlie  87th  of  July,  1885,  tbe 
plaintiff  gave  another  notic^of  appeal,  bjr  writ  (S«3j 
of  error,  to  the  supreme  court  of  Uic  Territory, 
from  the  judgment,  at  the  chambers  of  toe 
Judge  of  the  District  Court,  and  requested  that 
the  notice  be  entered  upon  the  journal  of  tbe 
court;  and  it  was  thereupon  ordered  that  the 
notice  of  appeal  be  thus  entered,  and  that  the 
appeal  be  allowed.  This  inroceeding  was  had 
at  tbe  chambers  of  the  District  Judge  whilst  he 
was  at  Olympia,  attending  the  supreme  court 
of  the  Territory,  he  being  one  of  its  members. 
Olympia  is  without  the  territorial  limits  of  tbe 
district  of  which  be  was  judge. 

The  important  sectious  ui  the  Act  of  the 
Territory  of  November  23,  18'^3,  under  Whldi 
tbe  appeal  was  taken,  are  as  fullows: 

"  An  Act  in  relation  to  the  removal  of  causes 

to  the  supreme  court. 

"Sec.  1.  Be  it  enacted  by  the  Lerislatlve 
Assemblv  of  Woshiuglon  Territory,  TTiat  any 

Eerson  desiring  to  remove  a  cause  from  any 
Hsirict  Court  of  Wasbington  Territory  may 
do  so.  cither  in  pcrsuu  or  by  his  uttornev  of 
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record,  and  id  the  following  maoDer;  Such 
person  or  altorncy  may  give  notice  tn  open 
court,  or  at  cltamlxirs,  that  be  appeals  such 
cause  to  the  supreme  court  of  the  Territory; 
Bucb  notice  shall,  by  order  of  the  court  or 
judge  havii),^  jurisdiction  of  the  cause,  be  en- 
tered in  the  journal  of  such  court,  and  no  other 
service  or  notice  sLnll  be  required;  and  there- 
upon the  clerk  of  such  court  sball  make  and 
certify  a  full  and  complete  transcript  of  said 
cause,  including  the  journal  entries  thereunto 
appertaining,  and  cause  such  trilnscript  to  be 
tiled  with  tbe  clerk  of  the  supreme  court  with- 
in the  time  allowed  by  law;  and  thereupon 
tbe  supreme  court  sball  have  complete  and  per- 
fect jurisdiction  of  such  cause. 

"Sec.  2.  That  the  supreme  court  sball  bear 
and  determine  alt  causes  removed  thereto,  in 
the  manner  hereinbefore  provided,  upon  tbe 
merits  thereof,  disregarding  all  technicalities." 

"Sec.  5.  The  notice  of  appeal  hereinbefore 
provided  for  may  be  given  at  any  time  within 
[224]  six  months  after  the  rendition  of  the  judg- 
ment, order  or  decision  intended  to  be  remoT^ 
to  the  supreme  court. 

"  Sec.  6.  All  Acts  and  parts  of  Acts,  so  fa? 
as  they  conflict  herewith,  are  heretnr  repealed. 

"Approved  November SS,  1863.''^ 

6ubse<iuently  the  defendant  moved  to  dis' 
mifs  tliis  second  appeal,  and  at  the  January 
Term  of  the  supreme  court  of  1887  it  was  dis- 
missed, on  t  lie  ground  that  the  notice  of  appeal, 
not  being  given  in  open  court  and  being  in  its 
nature  an  application  for  an  order  allowfnff  the 
(ippeal,  was  entertained  by  the  judge  without 
ibc  preliminary  notice  to  the  adverse  party  pre- 
scribed by  section  2140  of  the  Code.  (wash. 
Rep.  Vol.  3,  p.  12.)  That  section,  so  far  as  it 
relates  to  this  matter,  is  as  follows: 

"  Sec.  2140.  When  a  party  to  an  action  has 
appeared  in  tbe  same  he  shall  be  entitled  to  at 
least  three  days'  notice  of  any  trial,  bearing, 
motion  or  application  to  be  had  or  made  there- 
in before  any  judge  at  chambers,  which  shall 
be  in  writing,  setting  forth  the  nature  of  tbe 
motion  or  application  and  the  grounds  thereof, 
and  specifying  tbe  time  and  place  where  tbe 
same  will  ne  made,  and  which  may  be  served 
on  the  adverse  party  or  bis  attorney." 

It  would  appear,  from  the  statements  of 
counsel,  that  ob  the  argument  of  the  motion  to 
dismiss  the  appeal  it  was  also  contended  that 
the  District  Juage  of  tbe  First  Judicial  District 
had  no  jurisdiction  to  bear  the  application  for 
an  appeal  at  chambers,  without  the  territorial 
limits  of  bis  district;  and  that  position  Is  also 
taken  here. 

We  are  of  opinion  that  neither  the  objection 
that  no  notice  of  application  for  the  appeal  was 
given  nor  that  the  Judge,  in  acting  without  the 
territorial  limits  of  hu  district,  waa  without 
Jurisdiction  io  the  matter  la  tenable. 

1.  The  Act  of  the  Territory  of  Kovemher  28, 
1883,  in  providing  for  a  new  mode,  different 
from  what  previously  existed,  by  which  cases 
can  be  removed  from  tbe  district  court  to  the 
supreme  court  of  tbe  Territory,  declares  that 
notice  of  appeal  may  be  given  in  open  court  or 
at  chambers;  that  such  notice  shall,  by  order 
of  tbe  court  or  judge  having  jurisdiction,  be 
[226]  entered  on  the  journal  of  the  court;  and  that 
DO  other  service  or  notice  shall  be  required. 
1S4 


This  language  is  inconsistent  with  any  require- 
ment that  QoUce  to  the  opposite  party  shall  ba 
given  that  the  party  deslroua  of  appealing  in- 
tends to  give  notice  of  an  appesL  The  nature 
of  the  proceeding  is  such  tliat  no  notice  of  It 
is  required  before  application  is  made  to  tbe 
judge.  When  an  appeal  Is  taken  notice  of  the 
fact  is  usually  given  to  tbe  opposite  party,  or  a 
citation  is  served  on  him.  The  Act  of  the 
Territory,  however,  renders  tbe  entry  upon  the 
journal  suiflcient  noticeto  all  parties.  Section 
2140  of  the  Code  can  have  no  proper  applica- 
tion to  orders  which  are  granted  of  course,  as 
being  matters  of  right,  but  only  to  those  mat- 
ters which  may  be  contested  and  refused.  An 
appeal  from  a  district  court  to  tbe  supreme 
court  of  the  Territory  within  tbe  six  months 
allowed  bv  law  was  not  a  matter  which  could 
be  refused  nt  the  discretion  of  the  district  judge 
or  court.  Rights  under  our  system  of  law  and 
procedure  do  not  rest  in  the  discretionary  au- 
thority of  any  officer,  judicial  or  otherwise. 
There  was,  therefore,  no  occasion  to  give  no- 
tice of  the  intention  of  the  party  to  take  the 
proceeding. 

The  second  objection  is  equally  untenable. 
When  the  law  allowed  the  proceeding  to  t>e 
taken  at  tbe  chambers  of  the  judge  of  the 
court,  it  meant  at  the  chambers  where  be  can 
conveniently  attend  to  business  relating  to 
cases  in  his  district,  not  tiiat  they  must  neces- 
sarily be  within  the  territorial  limits  of  his  dis- 
trict. As  one  of  tbe  judges  of  the  Territory,  it 
is  a  part  of  his  duty  to  sit  in  tbe  supreme 
court-  He  is  one  of  ito  ntemhers,  aud  bis 
chambers,  whilst  tbe.  supreme  court  is  in  ses- 
sion and  he  is  in  attendance  upon  it,  mav  be 
at  the  place  where  that  court  is  sitting.  Oth- 
erwise, tbe  right  of  appeal  within  the  six  months 
allow^  by  law  would  be  abridged  for  the  pe- 
riod for  which  notice  is  to  be  given. 

It  is  also  objected  that  mandamus  is  not  the 
proper  remedy  for  the  petitioner,  under  tbe  de- 
cision In  Ex  parte  Brown,  116  U.  S.  401  [S9: 
878J.  There  the  supreme  court  of  the  Terri- 
tory entertained  jurisdiction  of  the  cause  which 
was  brought  before  it  by  appeal,  but  dismissed 
it  for  want  of  due  prosecution;  that  Is  to  say, 
because  errors  had  not  been  assigned  in  accord- 
ance  with  rules  of  practice  applicable  to  the  [2X6] 
form  of  the  action;  and  we  held  that  the  judg- 
ment could  only  be  reviewed  here  on  writ  of 
error  or  appeal,  as  tbe  case  might  be,  In  the 
case  before  us,  the  supreme  court  of  the  Terri- 
tory dismissed  the  appeal  because  not  {woperly 
taken,  that  is,  because  the  cause  had  not  been 
brjugbt  before  it  from  the  lower  court.  The 
distinction  In  the  two  cases  is  obvious:  In  the 
one,  the  court  below  bad  taken  jurisdiction  and 
acted;  but  in  the  present  case  it  refused  to  take 
jurisdiction.  Tbe  right  of  mandamus  lies,  u 
held  In  parte  Parker,  120  U.  S.  737  [80: 818], 
where  an  inferior  court  refuses  to  take  juris- 
diction when  by  law  It  oucht  to  do  so,  or 
where,  having  obtained  jurisdiction,  It  refuses 
to  proceed  io  Its  exercise.  It  does  not  lie  lo 
correct  alleged  errors  in  the  exercise  of  Its  Ju- 
dicial discretion.  Ez  parte  Morgan,  114  U.  S. 
174  [29: 1861;  Ohateaugay  Ort  and  Iron  Oo.  JV 
Uiioner,  128  U.  S.  544,  557  [82:608,  6181. 

It  is  also  objected  that  when  the  order  dis- 
missing the  appeal  was  made  the  supreme  court 
of  the  Territmy  ctmsiBted  of  other  Judges  tbu 
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Its  present  members.  The  then  Chief  Justice 
has  died  and  a  new  Chief  Justice  occupies  hfs 

Slace.  The  only  Associate  Justice  then  in  of- 
ce  who  now  reinaiDS  on  the  bench,  Mr.  Jut- 
tiee  Langford,  took  no  part  in  the  decision. 
The  question,  therefore,  is  raised  whether  un- 
der such  circumstances  the  mandamus  can 
isue  to  the  court,  constituted  as  it  now  Is,  to 
reinstate  a  case  dismissed  by  their  predecessors. 
We  do  noi  think  the  objection  Is  tenable.  The 
mandamiu  ia  to  correct  a  mistake  aato  its  ju- 
risdiction, committed  by  the  court;  and  al- 
though it  is  the  custom  m  such  cases  to  direct 
the  writ  not  merely  to  the  court  but  to  its 
Judges  by  name,  yet  including  their  names 
within  the  writ,  except  in  special  cases  where 
disobedience  may  be  apprehended,  is  at  the 
preseDt  day  little  more  than  a  mere  matter  of 
form.  Disobedience  to  the  writ  would  be  as 
unusual  on  the  part  of  the  court  to  which  it  is 
directed  as  would  be  a  refusal  to  carry  Into 
effect  the  reversal  of  its  judgment  in  an  ordi- 
nary action.   The  object  of  the  writ  in  the 

E resent  case  is  to  require  the  court  to  proceed 
1  a  matter  properly  coenlzable  by  it,  but 
opon  which,  from  a  mistaken  view  of  the  law 
IttTI  10  its  jurisdiction,  it  has  refused  lo  act. 
Thompson  t.  United  Stata.  108  U.  S.  480.  483 
[26:  Ml,  528];  People  v.  ColHna,  19  Wend.  56; 
atatev.  Warner,  55  Wis.  271. 

It  follows  that  the  writ  of  mandamus  must 
issue  as  prayed,  directing  the  Supreme  Court 
of  the  Territory  to  reinstate  the  appeal  taken 
to  it  in  the  case  mentioned,  and  to  proceed  to 
the  hearing  thereof  in  ttie  usual  course  of  Its 
bttsliieas. 
And  Uisto  ordered. 


[>87|  RBUBEK  P.  BEGRIST  tt  al.         in  Err., 

V. 

WILLIAM  B.  CBABTBEE. 

(See  8.  C.  Beporter's  ed.  287-298.) 

PromUtory  note,  when  payment — uneonditionai 
taie — evidence  of  payment— delivwg  t^goode, 
^eet  (if— bill  of  tale,  ^ect  of. 

L  A  promiBBOry  note  does  not  dlsobarve  the  debt 
for  which  U  Is  riven  unless  Buoh  t>e  the  express 
agreement  of  the  parties;  It  onty  operates  to  ex- 
teod  until  its  maturlij  the  period  for  tbe  payment 
of  the  debt. 

%  nie  questkm  whetbor  a  note  Is  given  and  ao- 
oepted  lo  parmait  for  goods  sold  Is  for  the  Jurr. 

%.  U  the  sale  Is  an  uncoDdlUonal  one,  and  If  a 
note  is  given  and  accepted  ss  absolute  payment, 
the  original  debt  Is  extinguished,  sod  tbe  rem- 
edy of  the  seller  Is  on  the  note. 

4  If  a  note  Is  taken  as  conditional  payiDent  only. 
It  is  prima /octe  evidenoe  of  payment  so  long  as 
the  seller  holds  It,  and  he  oanoot  rightfully  re- 
take the  goods  while  he  retains  the  aote. 

Where  the  buyer  Is  1^  oontraot  bound  to  do 
anything  as  a  oondlUon,  ellhw  precedent  or 
oonouirent,  on  which  the  passing  of  the  prop- 

Nora.— inisMfMCs  ftfuymfiit,  see  >  Gran^XL. 
ed.  iSO. 

Delivery  cf  ponderous  and  builkv  goods,  what 
SHfMent  to  Utmrftr  ths  tftls.  See  8  How.,  12  L.  ed, 
lUSL 

Ul  C.  8. 


ertv  depends,  the  property  will  not  pass  until  the 
condition  bo  fuldUed,  oven  though  tbe  goods  maj 
have  Iwen  actually  delivered  into  tbeponessbm 
of  the  buyer. 
6.  A  bargain  and  sale  of  personal  property,  so- 
oompanled  by  delivery,  devests  the  vendor  of  any 
lien  for  payment,  unless  such  lien  Is  secured  by 
chattel  mortgage  or  by  agreement  between  the 
parties. 

T.  If  the  bUl  of  sale  is  not  given  to  pass  the  abso* 
lute  dtle,  but  simply  to  enable  vendee  to  use  it  In 
obtaining  tbe  goods,  and  It  la  agreed  that  tbe 
goods  are  to  remain  the  property  of  the  vendor 
nutil  paid  for  accordtng  to  tbe  terms  Jt  the  note, 
It  will  not  transfer  i  he  title. 

[No.  116.] 

Argued  Dee.  7, 10, 1888.   Decided  May  IS,  1889. 

Iy  ERROR  to  tbe  Supreme  Court  of  the 
Territory  of  New  Mexico,  to  review  n  judg 
ment  of  that  Court  aiBrming  a  judgment  of 
tbe  District  Court  of  that  Territory  in  favor  of 
plaintiff  for  damages  f or  couversion  of  certain 
cattle  and  horses.  Affiitned. 
The  facts  are  stated  in  tbe  opinion. 
Met»ri.  O.  D.  Barrett  and  W.  T.  Thori^- 
ton,  for  plaintiffs  in  error: 

The  acceptance  of  a  negotiable  note  for  an 
antecedent  debt  will  not  extinguish  such  debt 
unless  it  is  expressly  agreed  that  it  is  received 
as  payment. 

Peter  V.  Beverly,  85  U.  8.  10  Pet.  568(9:588); 
James  v.  BackUy,  16  Johns.  277. 

A  note  without  a  special  contract  would  not 
of  itself  discharge  the  original  cause  of  acUon. 

If,  by  express  agreement,  the  note  is  received 
as  payment,  it  satisfies  the  original  contract, 
aud  tbe  party  receiving  it  must  take  his  remedy 
on  it. 

Sheehy  v.  Mandeville,  10  U.  S.  8  Craoch,  264 
f8i219);  Lyman  v.  Bank  of  U.  5.  53  U.  8.  13 
How.  248  (18:972):  The  Kimbail,  70  U.  S.  8 
Wall.  45  (18:54);  Zhii^ney  v.  JBie/ta  55  U.  8. 14 
How,  249  (14:407);  Glenn  t.  Smith.  2  Oill  &  J. 
498;  Tobeyv.  Barber,  6  Johns.  71:  8  Parsons, 
Notes  &  Bills,  153  and  notes  and  authorities 
there  cited;  Story,  Promis-sorr  Notes,  7th  ed. 
g  104  and  notes  and  cases  cited. 

When  the  right  to  receive  payment  befors 
delivery  is  walm  l^tbe  seller,  snd  immediate 
possession  is  given  to  the  purchaser  and  yet  by 
express  agreement  the  dtle  is  to  remain  lo  the 
aeller  uoul  the  payment  of  tbe  price  upon  a 
fixed  day,  such  payment  is  strictly  a  condition 
precedent,  and  uulU  performance  the  right  of 
property  is  not  vested  in  the  posae&aor. 

1  Parsons,  Cont.  6th  ed.  587;  Porterv.  Pelten- 
gill,  12  N.  H.  299;  Saraent  v.  GiU,  8  N.  H.  825; 
Oamhlingy.  Bead,  Meigs (Tenn.)881;  Bw«^v. 
Huntley,  8  Vt.  Barrett  v.  Pritefiard,  S 
Pick.  512;  Ayer  v.  BartUtt,  9  Pick.  156;  Tib- 
bette  V.  Towle,  12  Maine,  841;  Bennett  v.  Sime, 
Rice.  421;  Smith  v.  Lynet.X  Seld.  41:  Herring 
V.  Boppoek,  8  Duer,  20;  Brevnter  v.  Baker.  20 
Barb.  864;  Parri$  v.  BoberU,  12  Ired.  L.  268; 
Smith  T.  Fotter,  18  Vt  182;  Buekmatter 
Bmith,  82  Vt.  203;  Root  v.  Lord.  28  Vt.  568; 
Davit  T.  Bradley,  24  Vt.  55 ;  Baton  v.  Dougherty, 
11  Humph.  SO;  Harknea  t.  Buttdl,  118  U.  8. 
663^80:285). 

Where  an  unconditional  bill  of  sale  is  given 
which  recites  that  the  seller  had  received  pay* 
ment  in  notes,  and  the  vendeesellsthe  property 
to  an  innocent  purchaser,  yet  the  vendor  can 
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recover  tbe  property  from  such  purchaser  on 
sliowiDg  tliat  tbe  sale  ivas  made  od  coDditioa 
that  00  title  was  to  pass  until  tbe  purcbase 
iDODey  wa)  paid. 

Lane  v.  Borland,  14  Maioe,  77. 

It  is  Dot  sufBcieut  tbat  a  part  of  tbe  icstruc- 
tioDS  coiiiaia  a  correct  exp<»itioo  of  tbe  law,  if 
it  is  incorrectly  aDuouoced  io  otbers. 

ProfFatt,  Jury  Tiifil,  §  345;  Wilder  v.  Coulet, 
100  Jlass.  487;  Vanslyck  t.  MitU,  34  la.  875; 
Dnrit  v.  Stroltm.  17  la.  431;  Chicago^  B.  d  Q. 
li.  Co.  V.  Payne,  49  III.  499;  Clem  v.  State,  81 
lud.  480;  Pendleton  St.  if.  Co.  StaUmann,  22 
Obio  St.  1. 

Meun.  S.  F.  PhilUpa.  W.  B.  Lamar  and 
J.  G.  Zachry,  for  defendant  in  error: 

Mr.  Justice  Harlan  delivered  the  opinion 
of  the  court: 

Tbis  is  an  action  of  trover.  It  was  brousbt 
In  the  District  Court  of  the  First  Judicial  Dis- 
trict of  New  Mexico,  to  recover  damages  for 
tbe  conversion  by  tbe  plaintiffs  io  error  to  tbcir 
on  D  use  of  certain  cattle  and  horses  of  which 
the  defendant  in  error,  who  was  the  plaintiff 
below,  claimed  to  be  the  owucr.  The  alleged 
unlawful  conversion  occurred  in  that  Territory. 
Tbe  defendant  Scgrist,  separately,  and  tbe  de- 
fendants, Stapp.  btoopsand  Holstine,  jointly, 
pleaded  not  guilty.  The  record  does  not  show 
service  of  process  upon  Bell,  nor  any  appear- 
ance by  him.  There  was  a  trial  before  a  jury, 
[288]  resulting  in  a  verdict  for  $6,083.04  in  favor  of 
tbe  piniiiliff  against  the  defendants  followed — 
B  motion  for  a  new  trial  having  been  made  and 
overruled— by  a  judgment  for  the  above 
amount  against  Scgrist,  Stapp  and  Stoops. 
Upon  appeal  to  the  supreme  court  of  the  Ter- 
ritory (be  judgment  was  allirmed. 

Tbe  bill  of  exceptions  taken  at  tbe  trial  con- 
tains, though  in  very  confused  form,  the  entire 
evidence  in  the  cose.  It  is  so  stated  as  to  render 
it  dilTicult  to  understand  the  precise  facts.  But 
upon  a  careful  scrutiny  of  all  the  testimony, 
we  think  tbat  tbe  general  nature  of  the  case  is 
fairly  indicated  in  tbe  following  extract  from 
the  opinion  of  the  Supreme  Court  of  the  Terri- 
tory, made  part  of  tbe  transcript: 

"In  1880 tbe  plaintiff  bought  of  one  Babb 
tbe  remnant,  as  it  is  termed  in  the  record,  of 
tbe  lattcr's  herd  at  cattle,  tbcn  to  be  found  on 
certain  ranges  In  Texas.  Tbe  plaintiff  came 
after  said  cattle  and  secured  them." 

At  tbe  time  of  making  this  agreement  plaint- 
iff gave  Biibb  notes  for  tbe  amount  agreed  upon 
as  the  purcbase  money,  and  received  from 
Babb  a  bill  of  sale  for  tbe  cattle.  Thereafter 
plaintiff  secured  and  took  possession  of  the 
cattle,  but  how  many  bead  there  were  docs  not 
appetir  from  theevidence  io  the  record  before  us. 

Tbe  only  serious  contention  in  tbe  evidence 
is  as  to  whether  this  transaction  was  an  abso- 
lute or  merely  a  conditional  sale,  the  plaintiff 
Insisting  and  giving  evidence  tending  to  show 
tbat  the  sale  was  absolute,  accompanied  by  a 
1^11  of  sale  absolute  on  its  face,  and  by  delivery 
of  possession  of  the  cattle  as  fast  as  they  could 
be  secured  by  him,  and  that  his  notes  were 
given  in  full  satisfaction.  These  notes  consist 
of  two  promissorv  notes,  each  for  the  sum  of 
eight  hundred  dollars,  one  payable  in  Septem- 
ber, 1881.  and  the  other  m  September,  18a2. 
The  defendant,  howevei'  ln^istsaod  introduced 
IStt 


evidence  tending  to  show  that  tbe  sale  was  con* 

ditional  upon  the  payment  of  the  notes  at 

maturity,  it  being  agreed  between  the  plaintiff 

and  Babb  that  the  title  to  tbe  cattle  should 

remain  in  tbe  latter  until  the  notes  were  paid, 

and  that  if  not  paid  when  due  be  might  assert 

his  title  and  resume  possession  of  tlie  cattle. 

Alter  tbe  cattle  were  secured  by  the  plaintiff 

he  drove  them  from  the  range  In  Texas,  upon  [289] 

which  they  bad  been  found  by  him,  wo 

Lincoln  County,  New  Mexico. 

The  notes  were  not  paid  at  maturity,  and 
thereafter,  in  January  or  February,  1882, 
Babb  undertook  to  sell  the  cattle  to  the  defend- 
ants. He  sent  his  son,  armed  with  a  power  of 
attorney,  to  take  possession  of  tbe  cattle.  This 
son,  accompanied  by  the  defendants,  or  some 
of  them,  went  on  (he  ran^'c  in  New  Mexico, 
where  the  cattle  were  beinc  herded  in  con- 
nection with  other  cattle  belonging  to  the 
plaintiff,  in  chargcof  an  employ^  of  &e  plaint- 
iff, and  took  possession  of  them  and  sold  them 
to  the  defendants.  It  does  not  appear  tbat  this 
employs  of  tbe  plaintiff  had  aoy  authority  to 
give  up  the  possession  of  the  Cfittle." 

The  sui>r(-me  court  of  the  Territory  deemed 
it  proper  to  consider  only  such  questions  as 
were  brought  to  the  attention  of  tbe  trial  court. 
This  general  rule,  it  said,  was  strengibcned  b^ 
this  sbitutory  provisiooj  in  force  in  that  'i'em- 
tory,  tbat,  "  No  exception  shall  be  tjiken  in  an 
app«^  to  any  proceeding  in  tbe  district  court 
except  such  as  shall  have  been  expressly  de- 
cided in  that  court."  Prince's  Laws,  pp.  68- 
9,^5. 

One  of  the  principal  questions  arising  upon 
the  evidence  was  whether  tbe  two  not(^  pay> 
able  respectively  in  September,  1881,  and  Sep- 
tember, 1883,  were  received  in  actual  payment 
(in  which  event  the  remedy  is  upon  the  notes), 
or  only  as  evidence  of  the  amount  to  be  paid 
by  Crabtree.  In  Sheehy  v.  Mandetille,  10  U, 
S.  6  Cmnch,  253,  204  [3;  215,  219],  Chitf  Jut- 
tice  Marshall  said; "  That  a  note,  without  a 
special  contract,  would  not,  of  itself ,  discbarge 
the  original  cause  of  action,  is  not  denied. 
But  it  is  insisted  that  if,  by  express  agreement, 
the  note  is  received  as  payment,  it  sntislies  the 
onginal  contract,  and  the  party  receiving  it 
must  take  his  remedy  on  it.  This  principle 
appears  to  be  well  settled.  .  .  .  Since,  then, 
the  plaintiff  has  not  taken  issoe  on  tbe  aver* 
ment  that  the  note  was  given  and  received  in 
discharge  of  the  account,  but  has  demurred  to 
tbe  plea,  that  fact  is  admitted,  and,  being  ad- 
mitted, it  bars  tbe  action  for  tbe  goods."  In 
Peter -9.  Beverly,  85  U.  S.  10  Pet.  632, 568  fft: 
622,  5861,  it  was  said  that  tbe  acceptance  of  a 
negotiable  note  for  an  antecedent  debt  will  not 
extinguish  such  debt,  unless  the  evidence  ii  [ABO] 
at  least  so  clear  and  satisfactory  as  to  leave  no 
reasonable  doubt  that  such  wos  the  intention 
of  tbe  parties.  In  Lyman  v.  Bank  of  t/u  United 
Siatee,  68  U.  S.  12  How.  225,  248  [13:966,  972], 
It  was  held  that  tbe  mere  acceptance  of  tbe 
note  by  the  creditor  does  not  necessarily  operate 
as  satisfac^on  of  theortginal  debt,  and  whether 
or  not  there  was  an  agreement  at  tbe  time  to 
receive  them  in  sati^actlon,  or  whether  tb6 
circumstances  attending  tbe  transaction  war- 
ranted such  an  inference,  were  properly  ques- 
tions for  (be  jury.  In  The  Kimball,  70  U.  S. 
8  Wall.  87, 45  [18: 60,  54],  tbe  court  snid  that 

131  U.  S. 


Digitized  by  Google 


188Bb  beuuteT  V. 

"By  tbe  general  comnierclal  law,  la  veil  of  En- 

Sland  as  of  tbe  United  Status,  a  promissoty  note 
oes  not  dis<^rge  tbe  debt  for  wblcb  it  is  given 
unleas  such  be  the  express  agreement  of  the  par- 
ties;  it  only  operates  to  extend  until  itsoiaturity 
tbe  period  for  tbe  payment  of  tbe  debt.  Tbe 
creditor  may  return  tbe  note  when  dishonored, 
and  proceed  upon  the  original  debt.  The  accept- 
ance of  the  note  is  coDSiaered  as  accompanied 
with  the  condition  of  Ita  payment. "  These 
cases  show  (he  course  of  dedsum  In  tbla  court. 
In  some  of  tbe  States  the  mere  acceptance  of 
a  note  for  tbe  amount  of  a  debt  raises  a  pre* 
sumption  of  payment. 

The  contention  of  tbe  appellants  is  that  the 
tostructiona  given  at  tbe  request  of  tbe  plaint- 
iff and  the  charge  of  the  court  were  in  conflict 
with  or  did  not  conform  to,  tbe  principles  set- 
tled in  tbe  above  cases.  There  is  some  slight 
ground  for  this  contention,  arising  out  of  tbe 
multiplicity  of  the  iostructiooa  given.  All  the 
instructions  asked,  except  one  on  each  side, 
were  given,  and  they  were  supplemented  by  a 
charge  covering  substantially  the  same  ground. 
But,  taking  asa  whole  all  the  instructions  given, 
and  interpreting  them  in  the  light  of  Uieuiarge 
delivered  by  the  court,  they  are  not  subject  to 
the  critlci!=m  of  being  so  inbaimonious  or  mis- 
leading as  to  Justify  a  reversal.  The  question 
whether  the  notes  were  given  and  accepted  in 
payment  for  the  cattle  was  fairly  left  to  tbe 
jury.  And  although  they  were  not  told,  in 
words,  that  an  express  or  special  agreement 
was  necessary  before  the  notes  could  he  deemed 
to  have  been  received  in  satisfaction  of  the 
origical  debt,  thev  were  substantially  so  in- 
structed. At  the  Instance  of  the  defendants, 
and  in  language  of  which,  perhaps,  the  plaint- 
iff might  complain,  tbey  were  instructed  that 
"A  promlssoiT  note  Is  never  considered  as  pay- 
ment, unleia  ft  ta  taken  abaolutelff  as  pavment: 
If  there  be  any  agreement  that  a  note  is  not  to  be 
considered  payment  If  unpaid  at  maturity,  then 
it  is  no  payment;  but  tbe  payment  of  the  note 
onlv  will  be  tbe  payment  of  tbe  original  claim, 
ana  in  such  case  ue  original  contract  will  remain 
Independent  of  the  notes."  Tbe  court,  upon 
Its  motion,  said  to  the  Juiy  that  if  they  "  found 
from  the  evidence  that  Babb  sold  and  delivered 
the  stock  on  the  range  and  took  promissory 
Dotes  in  payment,  this  would  be  an  absolute, 
UDconditlonal  sale,  and  Babb  could  not  retake 
tbe  stock.  Babb's  remedy  In  such  case  would 
be  by  suit  to  collect  what  might  be  due  him 
upon  said  notes."  Tbe  principal  instruction 
given,  at  tbe  instance  of  ue  plaintiff,  left  it  to 
tbe  jury  to  determine  whether  tbe  notes  were 
actually  given  and  accepted  in  absolute  pay- 
ment for  tbe  cattle  That  is  one  form  of  say- 
ing that  they  were  so  given  and  so  accepted, 
pnrsoant  to  an  understanding,  that  is,  by  special 
agreement  Ix^t  ween  the  part  lea,  that  the  oilginal 
debt  should,  in  that  mode,  be  extinguished. 
The  instructions  and  tbe  cliarge  mean  that 
if  the  sale  was  an  luconditlonal  one,  and  if 
tbe  notes  were  given  and  accepted  as  absolute 
payment,  tbe  original  debt  was  extinguished, 
and  the  remedy  of  the  defendant  was  on 
tbe  notes.  There  was  in  this  no  error  to  tbe 
pejndice  of  the  defendants;  for  the  facts  thus 
nypothctlcally  stated  to  tbe  Jury  imported  a 
special  agreement  between  tbe  parties  that  the 
notes  were  to  be  taken  In  payment 
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Among  the  Eostnictions  given  to  the  Jury  at 
the  instance  of  ilie  plaintiff  was  the  following: 

"If  you  find  from  tbe  evidence  that  tha 
plaintiff  or  the  plaintiff  and  his  brotberpuiw 
chased  the  cattle  from  W.  M.  Babb  or  W.  T. 
Babb,  and  that  be  or  they  gave  their  promis- 
sory notes  in  payment  therefor,  and  the  same 
was  accepted  bv  tbe  Bahbs,  although  the  notes 
were  taken  ooiy  as  conditional  payments,  yet 
they  would  be  prima  fade  evidence  of  pay- 
ment, and  the  said  Bahbs,  whilst  holding  sua 
notes,  could  not  proceed  to  take  possession  of 
the  said  cattle  and  horses  as  their  own.  Their 
remedy  would  be  upon  tbe  notes  or  to  cancel 
tbe  trade;  and  if  you  find  from  the  evidence  [202] 
that  said  Babbs  did,  under  the  circumstances 
just  mentioned,  take  possession  of  said  cattle 
without  authority  of  the  plaintiff  and  dispose 
of  tbcm  to  the  defendants,  you  will  find  for 
the  plaintiff  the  value  of  tbe  cattle  and  horses 
at  tbe  time  of  taking  tbe  same,  with  inteiedt." 

Taken  in  connecUoo  with  other  iostnictions, 
this  was  intended  only  to  express  the  idea  that, 
if  the  notes  were  taken  as  conditional  pnyment 
only,  they  would  be  regarded  sa  prima  foci* 
evidence  of  payment,  so  long  as  the  Babbs  held 
them,  and  until  by  nonpayment  thev  (ssased  to 
have  anv  force,  if  the  Babbs  electea  to  so  treat 
them.  The  court  below  properly  held  that 
tbey  could  not  rightfully  retake  the  cattle, 
while  they  retained  the  notes. 

Nor  in  our  judgment,  was  any  error  com- 
mitted  by  the  Instructions  relating  to  the  que^ 
tion  of  tie  title  to  the  property,  as  affect4?d  by 
the  contract  of  sale.  In  narincta  v.  EiimU, 
118  U.  S.  668.  668  [80:2&5.  287],  this  court, 
after  a  full  examination  of  the  adjudged  cnses. 
recognized  the  general  rule — at  least  ns  between 
the  original  parties  to  a  conditiooal  sale,  and 
where  the  subject  Is  not  controlled  by  local 
statutes— to  he  aa  stated  by  Mr.  Benjamin  in 
his  treatise  on  sales  of  personal  property,  name- 
ly; "Where  the  buyer  Is  1^  contract  bound  to 
do  anything  as  a  condition,  either  precedent  or 
concurrent,  on  which  tbe  pa&Mng  of  the  prop- 
erty depends,  the  property  will  not  pass  until 
the  condition  he  fulfilled,  ercn  thou|^  the 
goods  may  have  been  actuallv  delivered  Into 
ilie  pnsscsslon  of  tbe  buyer.''  Nothing  was 
said  in  the  inslructtons  or  charge  in  conflict 
with  this  doctrine.  The  jury  were  told  that  a 
bar^in  and  sale  of  personal  property,  occom- 

{)anied  by  delivery,  devests  tbe  vendor  of  any 
icn  for  payment,  unless  such  lien  is  secured 
by  chattel  mortgage  or  by  agreement  between 
the  pardes;  that  if  tbe  bill  oi  sale  in  evidence 
was  not  given  to  pass  the  absolute  title,  but 
simply  to  enable  plaintiff  to  use  it  in  gathering 
the  cattle,  and  that  it  was  agreed  that  tbe  cattle 
were  to  remain  the  properiy  of  Babb  until 
paid  for  according  to  the  terms  of  the  notes,  it 
must  notbecon^eredastrafisferriDgthetitle; 
and  that,  In  such  case,  Babb  had  the  right, 
upon  the  failure  to  pay  the  notes  when  due  (If  [293] 
he  did  not  elect  to  Keep  iht  notes),  to  retake 
the  cattle  and  sell  Uiem;  but  If  there  warno 
such  agreement,  and  If  the  notes  were  given 
and  accepted  as  absolute  payment,  without 
any  reservation  of  ■  Uen,  that  Babb.  In  order 
to  enforce  payment,  would  have  no  ri^t  to 
retake  Oie  caitla  from  the  possession  of  the 

Elaintlff  or  of  his  agenL  And  that  tfaere  m^ht 
e  no  GODfuskn  in  the  mind    tbe  jury  as  to 
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tbe  riclit  of  Babb  to  resume  possession  of  tbe 
cattle,  they  were  instructed  to  find  for  tbe  de- 
fendants, if  tbey  believed  from  the  evidence 
that  Carter,  in  whose  possession  they  were 
wlien  retaken,  had  authority  from  Crabtree  to 
setttie  his  debts  and  to  sell  and  dispose  of  bis 
cattle,  and  that  he  delivered  them,  under  au- 
thority from  Crabtree,  in  payment  of  tbe  notes. 
In  all  this  we  do  not  perceive  any  error  to  tbe 
prejudice  of  tbe  substantial  rights  of  the  de- 
fend unis. 

There  are  no  other  questions  presented  that 
we  deem  it  neoeBsary  to  notice,  and  tbe  Judg- 
ment must  be  affirmed. 

^  ii  »o  ifrdered. 


1 258]     LYDIA  A.  BACON  etal.Plfft.  in  Err.. 

V. 

THE  NORTHWESTERN  MUTUAL  LIFE 
INS.  COMPANY. 

(8m  S.  a  Reporter's  ed.  288-8870 

Beeording  mortgoffe,  ^flset  ef-~tondition  in  mort- 
ffap0—ctmplping  with^-iaehei  and  ^eet  of 
smpulonty— ^ots  tfafart  Htftct  in  %atiu  ef 
mortgage  aale, 

L  The  otdMt  of  reoordliv  a  mortffage  ia  to  give 
notice  to  third  persons.  As  between  the  parties 
thereto,  a  mort^  age  is  Just  as  eSeotual  for  all  pur- 
poses without  recordioB:  as  with. 

%  A  condition  In  a  mort«rase  that  If,  at  tbe  ezpU 
ration  of  tbe  time  limited  for  the  paTmeatof  die 
ln8tallmeiiU,there  should  remain  due  on  the  mort  - 
gaffes  named  sum,  the  mortgagor  might  bave  the 
privilege  of  paying  the  amount  due  by  giving  his 
note  therefor,  secured  by  mortgage  on  other  real 
eetate,doe8  not  prevent  the  installments  from  fail- 
ing due  at  the  time  stipulated,  nor  prevent  a  sale 
under  the  mortcage  to  satisfy  than  when  due. 

&  The  mortgagor  mi^.  In  such  ease,  stop  the  sale 
by  insisting  on  tbe  terms  of  tbe  stipulation  in  tbe 
mortgage  and  oomplylng  with  tbe  terms  thereof. 

^  Where  the  mortgagor  neither  paid  nor  oircrcd  to 
pay  the  Installments  as  they  came  due,  nor  did  he 
pay  nor  offer  to  pay  them  by  glvlag  hla  note  se- 
cured by  mortgage  on  other  real  estate  at  any  time 
thereafter;  but,  on  the  contrary,  stood  by  aod  al- 
lowed the  property  to  besold^sav  tbe  eherift's  deed 
executed  for  lt«  and  never  attempted  to  redeem, 
he  cannot,  aftra-mrds,  thirteen  yean  after  tbe 
Tllirfihinrr  at  the  sale  took  possession  of  it,and  af  t- 
er  tbe  property  badltBGixafled  in  vatue.regaln  poe- 
sessloD  of  It  by  a  suit  In  eJectmentanlTtbusdefeat 
the  title  acquired  at  tbe  mortgage  sale,  by  setting 
up  an  Irregularity  hi  the  foreclosure  proceedings. 

%.  This  court  follows  tbe  construction  of  a  state 
statute  by  thehighest  court  of  the  State,  which  Is 
a  rule  of  property  in  chat  State. 

6.  Defects  In  a  ndUce  of  mortgage  sale,  not  suBQ- 
dent  to  deceive  anyone,  will  not  defeat  the  title 
acquired  at  the  sale. 

[No.  178.] 

Argued  Jan.  *8. 1S89.  Decided  May  IS,  1889. 

r\  ERROR  to  tbe  Circuit  Court  of  tbe  United 
States  for  the  Western  District  of  Michigan, 
to  review  a  Judgment  in  favor  of  plaintifls  for 
the  recovery  oipoisesdon  of  real  estate.  AJ- 
firmed. 

The  facts  are  itoted  in  tbe  opinion. 
1S8 


Mr.  Edward  Bshcon.  for  plaintiffs  In 
eTHW: 

Prior  possession  is  aufBcient  to  entitle  a  party 
to  recover  In  an  action  of  ejectment  only 
against  a  mere  intruder  or  wrongdoer,  or  a  per* 
son  subsequeDtlr  enterliur  without  right. 

QanMe  t.  Hott,  40  Hich.  665;  FitrtMr  t. 
Hunter,  45  Mich.  887;  Newton  v.  DoyU,  88 
Mich.  649,  650. 

A  single  judgment  in  ejectment  is  not  neces- 
sarily final  for  any  purpose. 

Rice  T.  Auditor  Oenerat.  80  Mich.  1».14; 
Btueh  T.  JVeriW,  63  Mich.  888;  Chok  r.  Judge 
of  Kent  Co.  14  West  Rep.  195;  Stn^er  r. 
lucae,  87  U.  S.  13  Pet.  410  (9: 1187);  Miiet  v. 
Caldwell,  69  U.  S.  2  Wall.  85  (17: 755);  Equator 
Co.  V.  EaU,  106  U.  S.  87  (27: 114);  Britton  v. 
Thornton,  112  U.  S.  636  (38:  819). 

The  opinion  must  show  frith  sufficient  cer- 
tainty what  was  decided,  and  Dothing  can  be 
assumed  in  addition  thereto. 

Detroit  City  R.  Co.  v.  Outhard,  114  U.  S.  187 
(29:119);  Ingraham  v.  Dawaon,  61  U.  S.  20 
How.  491  (15: 984);  Gupermtort  v.  Kennieott,  94 
U.  S.  499  (24:260):  Grwtv.  U.  S.  Mortgage  Co. 
108  C.  8.486(27:798);  Adanu  Co.  v.  liuHing- 
ton  A  Mo.  R.  Co.  112  U.  S.  128  (28:680);  Bogd 
r.Ala.  94  U.  8.  646  (24:808). 

The  opinion  can  be  no  estoppel  in  any  mat- 
ter where  it  is  uncertain  and  ambiguous, 

Ruuell  V.  Place,  94  U.  8.  606  (24: 214);  Camp- 
heU  V.  Bankin,  99  U.  8.  261  (25: 485);  8t.  Clair 
v.Cto,I08U.8.  851  (27:228). 

As  to  construction  of  opinions,  see  WeH  v. 
Brathear,  80  U.  S.  14  Pet.  61  (10:35<»;  and 
Northern  Bank  v.  Porter,  Twp.  110  U.  8.  615 
(28:261). 

There  is  no  estoppel  without  final  judgment. 

Reedv.  Proprietort  of  Locke  and  Canals,  49 
U.  8.  8  How.  291  (12: 1083);  Citv  of  Aurora  v. 
W«i,74U.  8.  7  Wall.  82  (19:42);  BiuAor 
Cheihire  R.  Co.  126  U.  8.  578  (81:  796). 

There  are  presented  now  here  new  faiturea  in 
the  controvert  conccmiDg  which  tbe  opinioo 
of  the  Supreme  Court  of  Slicbigan  is  not  re»  ju- 
dicata, and  questions  arise  which  were  neither 
presented  nor  decided  in  said  court  and  there- 
fore are  open  for  decision  in  this  court. 

Bosfd  V.  Ata.  94  U.  8.  646  (24: 803):  OromweU 
V.  County  of  Sac,  94  U.  8.  354  (24: 198);  RuteM 
V.  Piaee.  94  U.  8.  606  (24Jai4);  Forgereon  v. 
SmitK,  2  West.  Rep.  811;  Commercial  Union 
Amir.  Co.  v.  Seammon,  10  West.  Rep.  887; 
UmlaufY.  Umlauf,  6  West.  Rep.  68;  Brenner 
V.  Coerber,  42  111.  497. 

There  was  no  default,  sufficient  under  the 
mortgage,  to  render  operative  ita  power  of  sale. 

A&ert  V.  Qronenor  Inveatment  Co.L.R.i 
Q.  B.  127:  BuOer  T.  Ladiue,  18  Micb.  180. 

There  was  no  such  reeod  aa  tbe  statute  ie> 
quired,  and  therefore  the  power  of  sale  never 
became  operative. 

Miller  v.  Clark,  56  Mich.  840;  Remoldi  v. 
MeMullen.  66  Mich.  677;  Thorp  v.  Merrill,  21 
Minn.  887-8;  Roei  v.  Worthituiton,  U  Mlon. 
448;  Sa^Y.  Lienteiken,  48  Wis.  610; 
T.  J^Tm  Wit.  Old;  WelU  WOle,  47  Bartk 
416;  Treat  v.  Pierte,  68  Maine,  71. 

The  agreement,  dated  November  29,  1848, 
was  a  put  of  the  mortgage  and  was  never  re- 
corded. 

BogUv.  Jfimer,  42  Mich.  888;  Ant'M  V.  Gar- 
Hngton,  8  U.  6.  iCtancb,  70  (S:  658);  Baieett  t. 
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Bathawty,  9  Hicb.  81 ;  Starhrceather  v.  Martin, 
S8  Mich.  478;  Pope  v.  CutUr.  84  Mtch.  160; 
Bhdelen  v.  Warner,  45  Mich.  638-641 ;  Sinclair  v. 
aauaon,  44Micb.  120:  GaUt.  Morrit.  29 N.J. 
£q.Si'6;  FarmertAMeDhanietBai^'v.  BtoMon, 
14  Micb.  871;  Peek  t.  MaOam.  16  K  Y.  610. 
630:  Jaeobt  t.  M^er.  60  Mich.  127;  Hinchman 
T.  Totrn,  10  Mich.  614,  and  cases  there  cited; 
Foadiekv.  SehaU,WV.  S.  350(26:  380);  Beney 
T.  B.  I.  LoamoHw  Werkt,  98  U.  S.  072  (28; 
1004). 

The  Dotice  of  the  mortsage  sale  must  be 
signed  by  the  party  einng  the  notice. 

Maier  V.  HvU,  4  Denio,  107;  Treat  v.  Pierce, 
63  Me.  71;  Oleottv.  Bobinton,  20  Barb.148:  Bur- 
net V.  Dennuton,  6  Jofans.  Cfa.  85;  Eayet  t. 
Limlokken.  48  Wis.  610;  AHUH  -v.  Banfield,  48 
N.  H.  155. 

Foreclosure  proceedings  must  conform  to  the 
statute. 

Walker v.WhiieTiead.^V.B.  16 Wall.  814- 
817(21:857);  CargUlT.  Pbwr.  I  Mich.  869; 
Brine  v.  in*.  Cto.  96  U.  S.  687  (24:858);  £a.  v. 
A'ev  Orleans.  102  U.  8.  203  (26: 182). 

Afr.  John  E.  More,  for  defendant  Id  error: 

The  regularity  of  the  foreclosure  proceedings 
cannot  be  quesuoned. 

Ji'Seenv.  IMati€^,9V.6.ti  Crancfa,S3(8: 
SS):  Elmendfftf  v.  Ta^,  28  U.  a  10  Wheat. 
152  (6:289);  5»in»n*rv.  ffieke,  67  U.  S.  2  Black. 
632(17:855);  AwlA  Ottawav.  Perking,  04  U.  B. 
260  (24: 154);  flnjwv.  Jm.  Co.  96  U.  8.  627  (24: 
838);  Conn.  Mut.  L.  Int.  Go.v.Oushman,  10817. 
8.  61(37:648);  Equator  Co.  v.  Hall,  106  U.  8. 
86(27: 114). 

In  statutory  foreclamire8,lbe  requirenients  of 
the  law  must  be  Bttbstaotlally  complied  with. 

iV'tleiv.  Itaneford,  1  Mich.  838,  342;  Lee  t. 
Ma»»n,  lOMich.  iXi»;I)osUv.  Howard,  16 Mich. 
201;  Sandford  v.  Flint,  24  Micb.  26;  Jiodpe  v. 
Breteer,  81  Mich.  227;  Ororer  v.  For.  86  Mich. 
461.  466:  Lee  T.  Oarp,  88  Micb.  228;  Mick. 
Stat»  Int.  Co.  T.  8ouU,  61  Micb.  812;  MiUer  v. 
Clark.  60  Mich.  837. 

A  fad  or  coDtroversy  once  decided  br  a  com- 
peteot  tribunal  cannot  be  reexamined  by 
another  court  of  concurrent  jurisdiction  In  a 
suit  between  the  same  parties  or  their  privies. 

Bank  of  V.  S.  v.  Awriy.  42  U.  8.  1  How. 
134,  148  (11:  75,  81);  Atpdenv.  NiMm.HV.  8. 
4  How.  467,  497(11:1060.  1078):  Hopkint  T. 
Lee.  10  U.  8.  6  Wheat.  100  (6: 218);  Leaaee  of 
Parrith  v.  Ferrit,  07  D.  S.  2  Black.  006  (17: 
817);  Wilton  T.  27M»,  121  U.  S.  685  (80: 980). 

Mr.  JutUee  Laww  delivered  the  opinion  of 
the  court: 

This  is  a  suit  In  ejectment,  brought  Id  the 
court  below  by  the  defendant  In  error,  a  WIs- 
codsId  corporation  authorized  by  the  laws  of 
that  State  to  purchase  and  bold  real  estate, 
a^inst  the  plaintiffs  in  error,  citizens  of  Mich- 
igan, to  recover  ponession  of  certain  real  estate 
in  the  City  of  Niles,  in  tbe  last  named  State, 
togelber  with  damages  for  Ita  retention. 

The  defendants  pleaded  the.  general  issue. 
Tbe  case  was  tried  by  the  court  without  the 
intervention  of  the  jQiy.  which,  by  the  written 
trqueet  of  counsel  for  defendants,  ronde  a  r^pe- 
cial  finding  of  facts  in  accordance  with  ^§649, 
700  of  the  Revised  Statutes  of  tbe  United 
Stales,  and,  upon  such  flndings,  rendered  judg- 
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nient  In  favor  of  the  plnintllT.  This  writ  of 
error  is  brmij^ht  to  review  that  judgment. 

The  findiugs  of  the  court  are  substantially  as 
follows:  At  the  commencement  of  this  suit, 
the  premises  in  controversy  were  valued  at  from 
812,000  to  $25,000,  and  were  In  the  possession 
of  the  defendants,  Lydla  A.  Bacon  claiming 
title  in  fee  simple,  and  the  other  defentlanti 
claiming  under  her  as  tenants,  or  otherwise. 
Solyman  Waterman  is  the  common  source  of 
title  to  both  the  pUintlff  and  the  defendant, 
LydJa  A.  Bacon.  On  the  8th  of  May,  1840, 
Waterman,  then  owning  the  fee  to  this  prop- 
erty and  the  right  of  possession,  gave  a  pur- 
chase-money mortgage  to  one  Anna  H.  Dick- 
son, to  secure  the  payment  of  $1,400,  payable 
in  five  equal  annual  mstallmenta  on  the  29th  of 
November,  with  Interest  quarterly,  each  year. 
He  failed  to  make  the  payments  specified,  the 
mortgage  was  foreclnqed,  and,  upon  such  fore- 
closure, the  premises  were  bid  off  by  tbe  mort* 
gagee  for  $684.80.  The  time  for  redemplioa 
having  expired  without  anyone  redeeming, 
the  sheriff  of  the  county  maae  and  executed  a 
deed  to  her  for  the  property,  which  was  duly 
recorded,  and  sbe  entered  into  actual  possession 
thereof  as  such  purchaser,  claiming  title  April 
1,  1856.  Anna  B.  Dickson  afterwards  con- 
veyed the  preoniMB  to  one  Crofoot,  and  be,  on 
the  20th  of  September,  1867,  conveyed  them  to 
Edgar  Reading,  who  entered  and  continued  In 
the  actual  poswaslon  thereof  until  1876. 

On  tbe  10th  of  June,  1874,  Beading  executed 
a  mortgage  of  this  pnmer^  to  the  ^intifl  to 
secure  tbe  pavment  of  f  ,  whicb  was  after 
wards  duly  foreclosed  for  failure  to  oomply 
with  its  terms,  and  tbe  property  was  bid  in  by 
the  plaintiff.  The  sale  was  auly  confirmed, 
and  tbe  master  made  and  executed  a  deed 
therefor  to  the  plaintiff  on  the  28th  of  October. 
1879. 

There  is  no  controversy  concerning  the  pro- 
ceedings in  equity  to  foreclose  the  Beaainc 
mortgage,  nor  aa  to  the  sale  and  conveyance  of 
the  proper^  under  the  decree  in  that  case. 
The  contention  relates  to  the  prior  foreclosure 
under  tbe  Waterman  mortgage. 

Waterman's  mortgage  to  Anna  H.  Dickson, 
tbe  foreclosure  prweediogs  as  to  which  are 
claimed  by  defendants  to  have  been  illegal  and 
Invalid,  contained  the  usual  power  of  sale  upon 
default  of  any  part  of  tbe  sum  thereby  secured 
to  be  paid;  and,  at  tbe  time  of  the  foreclosure 
thereof,  there  was  due  and  unpaid  thereon 
1664.50,  and  no  proceeding  at  law  had  been 
commenced  to  recover  any  part  of  tbe  debt 

Tbe  statutes  of  Michigan  iwovlde  that  "Every 
mortgage  of  real  estate  containing  thereto  a 
power  of  sale,  upon  defiiult  being  made  in  any 
condition  of  such  mortgage,  may  he  foreclosed 
by  advertisement  in  the  cases  and  in  the  man- 
ner hereinafter  spedfled."  It  then  specifies, 
among  other  things,  that  the  mortgage  must 
have  been  recorded,  and  that  a  notice  that  the 
same  will  be  foreclosed  by  a  sale  of  tbe  raort* 
gaged  premises  shall  be  given  by  publishing  it 
for  twelve  succemive  weeks,  at  least  once  in 
each  week.  In  a  newspaper  printed  in  the  coun- 
tv  where  the  premises  are  situated,  which  no- 
tice shall  specify:  (1)  The  names  of  the  mort- 
gagor and  mortgagee;  (3)  tbe  date  of  tbe 
mortgage  and  wlicn  xscordcd;  (9)  the  amount 
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claimed  to  be  due  thorcon  at  the  dele  of  the 
riotice;  and  (4)  a  description  of  the  morlir.'iged 

8 remises.  2  Compiled  Laws  of  1871, 1^  6912, 
913,  0914,  and  6915. 

December  18, 1852,  Anoa  H.  Dickson  caused 
notice  tbat  the  mortgage  from  Solyman  Water- 
man to  her  would  be  foreclosed,  by  a  sale  of 
the  mortgaged  premises,  describing  them,  to 
be  published  in  Tlie  Niles  Republican,  a  news- 
paper published  io  the  couniy  where  the  prem- 
ises are  situated.  The  day  of  sale  fixed  in  the 
notice  was  Mnrch  16,  1853.    Tbat  notice,  as 

[261]  printed,  is  dated  "Dec.  28, 1852,"  ten  days  sub- 
sequent to  (he  date  of  the  first  publicatioD 
thereof.  It  describes  the  morrfrngc  as  having 
been  given  "by  Solymnn  Waierman  to  Anna 
H.  Dixon,  both  of  tbe  Village  of  Niles,  in  the 
State  of  Michijpin,"  and  "dated  the  eighth  day 
of  May,  1848;^'  whereas,  the  real  dnte  of  the 
fnortgage  if^  1849  and  the  real  n»me  of  the  mort- 
gagi'c  is  "Dickson."  Ajtain,  «s  then  published, 
the  notice  is  si.L^ned  "Anna  H.  Dixon,  mort- 
gagee." With  such  inislnkcs,  it  was  published 
once  Id  each  week  for  three  successive  weeks; 
then  "Dixon"  was  changed  to  "Dickson" 
wljcre  the  name  is  appended  to  it.  With  no 
other  chaofTC  it  was  published  ihe  fourth,  fifth 
and  sixlh  wcek.s.  The  seventh  publication  was 
made  January  29,  1853,  when  the  name  ap- 
pcndrd  to  it  rpad  "Dickens."  It  was  rhen 
published  wecklv  till  February  12,  1853,  on 
whieli  diiy's  publication  the  floal  leiler  "e"  in 
the  word  "mortgagee,"  appended  to  the  signa- 
ture, disiippcared.  Nootlierphangcaoccuned. 
It  wns  then  published,  for  and  including  the 
remainder  of  the  period  of  twelve  successive 
weeks,  once  in  each  week  in  said  newspaper. 

The  notice  stated  correctly  the  day  whfn, 
and  the  l>ook  in  which,  the  mortgage  was  re- 
corded, aud  also  tihe  sum  due  thereon.  The 
sale  took  place  at  the  time  specified  lo  the  no- 
tice. Tlie  mortgage  had  been  duly  recorded 
prior  to  the  commcncemeDt  of  the  foreclosure 
proceedings;  but  neither  an  agreement  referred 
to  in  the  body  of  the  mortgage  as  having  been 
made  between  the  parties  thereto  on  the  29th 
of  November,  1848,  adopted  and  made  a  part 
of  it.  nor  the  bond  mentioned  therein  had  been 
recorded.  There  is  a  stipulation  in  the  mort- 
gage giving  tlic  mortgagor  a  right  to  pay  any 
sum  not  exceeding  fl.tWO  of  the  J1.400  there 
by  secured,  at  any  time  before  the  last  install- 
ment should  become  Hue,  by  a  bond  and  mort- 
gage well  securing  such  sum  on  other  real  es- 
tate in  the  Villatre  of  Niles. 

August  25,  1868.  Waterman  commenced  an 
ejectment  suit  iu  the  Circuit  Court  of  Berrien 
County,  Michignn,  against  Reading,  to  recover 
po.«sef'sion  of  the  jjremfscs.  to  which  suit  Read- 
ing appeared  and  pleaded  the  general  issue. 
That  suit  was  once  tiird  in  1880.  resulting  In  a 

1262]  judgracnt  in  favor  of  Waterman,  but  on  error 
the  Supreme  Court  of  the  State  reversed  tbat 
Judgment,  nnd  remanded  the  cause  for  a  new 
trial  (48  Mich.  107);  and  the  same  was  pending 
and  undetermined  in  Ibc  Circuit  Court  of  Ber- 
rien Couniy  at  the  time  this  suit  was  com- 
menced. On  the  16th  of  October,  1880,  Water- 
man, for  the  coDsidemtion  of  $800.  conveyed 
to  tlie  defendant,  Lydia  A.  Bacon,  all  bis  ricbt 
and  title  to  the  premises  fn  dispute.  Under 
that  deed  she  daims  title  herein. 

The  assignments  of  error  may  all  be  reduced  I 
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to  one  proposition,  viz.:  The  findings  of  the 
court  upon  tlic  facts  in  the  case  do  not  supptvt 
the  jud^jmeut. 

To  Support  the  judgment  it  is  only  neceasory 
tbat  the  findings  sliould  show  possessioQ  by 
the  defendants,  and  title  and  rfgbt  of  posses- 
sion in  the  plainliff.  There  is  no  question  but 
that  they  show  that  the  defendants  were  in 
possession  of  the  premises  at  the  time  the  suit 
was  commenced.  There  is  no  privity  between 
the  parties  to  the  suit,  and  the  only  question 
for  consideration,  therefore,  relates  to  the  title 
tlie  plaintiff  has  to  the  property.  It  is  insisted 
by  the  plaintiffs  in  error  that  tbat  title  is  in- 
valid, because  the  foreclosure  proceedings  in 
the  matter  of  the  Waterman  mortgage  were 
not  in  accordance  with  law,  nnd  were  fatally 
defective inat  least  three  particulars,  viz.: 

(1.)  The  mortgage  was  not  "duty  recorded" 
so  as  to  warrant  a  foreclosuie  br  advertisemcot 
under  the  power  of  sale,  for  the  reason  that 
the  agreement  of  November  29,  1848,  which  is 
referred  to  and  in  all  Its  terms  and  conditions 
adopted  and  made  part  of  the  mortgage  was  not 
recorded. 

(S.)  The  power  of  sale  contained  in  the 
mortiragc  was  not  operative  between  December 
1,  1852,  and  April  1,  1858. 

(8.)  The  notice  under  which  the  sale  wot 
made  was  irregular,  defective  and  illegal. 

The  first  of  these  propositions  cannot  be 
sustained.  The  registry  statutes  of  Michigan 
provide  that  "Every  conveyance  of  real  estate 
within  this  State  hereafter  made,  which  shall 
not  be  recorded  as  provided  in  this  chapter, 
shall  be  void  as  against  any  subsequent  pur- 
chaser in  good  faith,  and  for  a  valuable  con- 
sideration, of  the  same  real  estate  or  any  por-  . 
tion  thereof,  whose  conveyance  shall  be  first  ' 
dulv  recorded."  How.  Stat.  §g  6688  and  S674 
to  6677,'  inclusive,  prescribe  the  manner  In 
which  such  recording  should  be  done. 

The  object  of  recording  the  mortgage  is  to. 
give  notice  to  third  persons.  The  ruk  is  well 
nigh  universal  in  the  United  States  that,  as 
between  the  parlies  thereto,  the  mortgage  is 
just  as  effectual  for  all  purposes  without  re- 
cordingas  it  is  with  it.  Jones  on  Mortgages, 
M67.  Tbat  is  the  rule  In  Michigan.  Sloan  v. 
ffolMmb.  29  Mich.  163. 

The  condition  in  the  mortgage  which,  it  !• 
claimed,  prevented  the  power  of  sale  from  be- 
ing operative  at  the  time  the  sale  was  made, 
when  read  in  connection  with  the  rest  of  the 
instrument,  means  simply  this:  That  if,  at 
the  pxpfration  of  the  time  iimiteil  for  the  pay- 
ment of  the  five  Installments  and  the  interest 
thereon,  the  mortgagee  had  not  foreclosed  for 
the  accrued  instnllmcDts,  and  there  should 
stitl  remain  due  on  the  mortgage  a  sum  not 
greater  than  $1,000,  the  mortgagor  might  have 
the  privilege  of  paying  the  amount  due  by  giv- 
ing his  note  therefor,  secured  by  mortgage 
on  other  real  estate  in  the  City  of  Niles. 
That  privilege,  however,  did  not  prevent  the 
installments  frsm  falling  due  at  the  times 
stipulated,  nor  prevent  a  sale  of  the  property, 
under  the  other  terms  of  the  mortgai^,  to  sat- 
isfy them  when  they  fell  due.  True,  the 
mortgagor  might  have  stopped  the  sale  by  in- 
sifting  on  the  terms  of  the  stipalatioo  In  the 
mortgage  and  complying  with  the  obligations 
resting  on  him.   It  was  his  privilege  to  have 
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done  80.  But  tbat  privilege  could  have  been 
"traived,  and  the  rights  heldunder  tbat  stipula- 
tion lost  by  failure  to  assert  tbem. 

Even  granting  that  the  mortgagor  bad  the 
right  oflnsistiDg  on  the  terms  of  the  stipula- 
tion at  any  time  before  the  date  fixed  for  the 
fifth  installment  to  become  due.  notwitb- 
standiug  the  sole  before  that  time,  it  is  not  ap- 
parent DOW  anyone  but  the  purchaser  at  the 
sale  could  be  heard  to  complam,  since  no  one 
else  could  be  injured.  For,  under  those  cir- 
cumstances, the  sale  which  purported  to  be 
absolute,  with  only  the  right  to  redeem  within 
tbe  statutory  period  attaching  thereto,  would 
have  a  still  further  condition  limiting  it,  viz. : 
Be  subject  to  annulment  and  rescission  at  any 
[2B«]  time  before  the  expiration  of  the  period  men- 
tioned in  the  BttpulatioD.  But  the  proposition 
wliich  we  have  assumed  does  not  arise  here, 
for  the  mortgagor  in  this  case  did  nutbing. 
lie  neither  paid  nor  offered  to  pay  the  iQatall- 
mEDts  as  they  came  due,  !□  cash,  nor  did  he 
pay  or  offer  lo  pay  them  by  giving  his  note  se- 
cured by  morigage  on  other  real  estate  in  the 
CityofKlleSf  at  any  time  before  the  sale  of 
the  property,  or  at  any  time  thereafter.  But, 
on  the  contrary,  be  stood  by  and  allowed  (he 
property  to  be  sold,  saw  the  sheriff's  deed 
executed  for  it,  and  never  attempted  to  re- 
deem. Afterwards,  the  purchaser  at  the  sale, 
who,  it  happens,  was  the  original  mortgagee, 
took  possesion  of  it.  It  is  not  until  18  years 
after  tbat  event,  when  the  property  has  in- 
creased in  value  many  fold  by  improvements 
thereon  and  the  natural  twe  In  the  value  of 
real  estate  attendant  upon  the  growth  of  the 
dty,  that  he  seeks  to  regain  possession  of  the 
property  by  bringing  a  suit  in  ejectment. 

It  would  be  going  too  far  to  hold  tiiat,  after 
all  these  laches, lie  or  his  assigns  can  defeat  the 
title  acquired  at  the  mortgage  sole  and  trans- 
mitted to  the  plaintiff,  by  setting  up  any  sup- 
posed irregularity  in  the  foreclosure  proceed- 
ings. The  time  to  have  asserted  any  rights 
that  be  posEf^ssed  under  and  by  virtue  of  ihe 
stipulation  incorporated  in  the  mortgage  was 
limited  by  the  terms  of  that  instrument.  And 
by  failing  to  assert  tbem  within  that  time,  al- 
lowing the  sale  to  go  on,  and  that  time  to 
elapse,  he  and  bis. assigns  should  be  estopped 
from  setting  up  any  claim  to  the  property  in 
question. 

With  reference  to  the  third  reason  assigned 
for  the  illegality  of  the  foreclosure  proceed- 
ings, we  do  not  tnf  nk  much  need  t>e  said .  The 
Supreme  Court  of  Michigan,  In  Beading  v. 
Wnterman,  46  Mich.  107,  In  passing  upon  Uiia 
identical  question,  held  tbat.  so  lar  as  the 
notice  of  sale  and  the  sale  itself  were  con- 
cerned, there  were  no  defects  sufficient  to  de- 
feat the  title  acquired  at  tbat  sale.  As  the 
question  involved  the  legality  of  proceedings 
provided  for  by  the  statutes  of  the  -Slate,  and  la 
thus  a  question  of  the  construction  of  a  state 
statute  by  the  highest  court  of  the  State,  or. 
more  properly,  perhaps,  a  rule  of  property  In 
tbat  State,  we  would  follow  the  ruling  of  the 
Michi^n  Supreme  Court  upon  it,  even  though 
|S6S]  we  might  have  some  doubts  upon  It  as  an 
origionl  proposition.  Sumner  v.  Hieki,  67  U. 
S.  2  Black,  582  [17:  8551;  South  Ottawa  v.  Per- 
kint,  94  U.  8.  260  [24:  iMl;  Brine  v.  Inanrnnee 
Co.  96  U.  8.  887  PS4:  858];  Connecticut  Intur- 
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anec  Co.  v.  CuAman,  108  U.  S.  51  [27  :  64fl]; 
Equator  Co,  v.  EaU.  106  U.  S.  86  [27: 1141. 
But  in  our  opinion  tbat  question  was  properly 
decided  by  that  court. 

Say  the  court  in  its  opinion  In  the  case 
referred  to: 

"The  error  in  the  Indorsement  cures  itself 
by  reference  to  the  deed  itself,  from  which  the 
time  of  redemption  could  be  determined  at 
once.  Jolimtonc  v.  Scott^  11  Mich.  282.  Such 
a  mistake  was  there  held  unimportant.  The 
blunders  which  appear  to  have  got  into  the 
notice  of  sale  Indicate  veir  careless  printing, 
and  the  changes  in  the  different  issues  are  not 
easily  explained;  but  how  far  they  can  be 
allowed  to  defeat  the  sale  depends  on  the  effect 
they  were  likely  to  bave  on  persons  Interested. 
Authorities  are  cited  and  arguments  made  on 
this  matter  which  relate  to  procecillDgs  which 
are  bad.  of  a  hostile  character  and  eeparfe,  where 
it  is  commonly  held  that  such  action,  contrary 
to  the  usual  course  of  law,  and  aeainst  persons 
who  have  not  the  common-law  benefit  of  self- 
protection,  should  be  held  invalid  unless  con* 
forming  strictly  to  statutory  authority.  We 
held  in  lAt  v.  Clary,  38  Mich.  223,  tbat  stat- 
utory foreclosures  did  not  come  In  all  respects 
willi'in  the  same  mischief.  The  statutes  regu- 
lating them  are  made  to  enlarge,  and  not  to  cut 
down,  the  rights  of  mortgagors.  Before  such 
statutes  woe  passed,  sales  made  under  a  power 
of  sde  contauied  in  the  mortgage  were  gov- 
erned by  the  same  rules  applicable  to  the  sales 
under  any  other  power;  and  courts,  in  the  ab- 
seuce  of  statutes,  have  never  applied  to  such 
powers  any  such  technical  rules  as  would  im- 
pair the  security  of  purchasers.  The  power  is 
part  of  the  contract,  and  should  be  construed 
ou  principles  applicable  to  contracts  and  not  as 
a  hostile  process. 

"The  statutes  were  intended  to  prevent  sur- 
prise or  unfairness,  and  tbey  should  be  en- 
forced In  everything  substantial.  Courts  can- 
not disregard  any.  of  tnelr  positive  provisions. 
But.  on  the  other  band,  those  provisions  can- 
not be  enlarged  or  uitreasonably  construed,  so 
as  to  render  mortgage  sales  unsafe,  or  to  make  1 866] 
bidding  hazardous.  The  law  was  designed  to 
encourage  and  not  to  destroy  recourse  to  then 
simple  and  cheap  remedies;  and  while  no  sub- 
stantial right  should  be  disregarded,  substan* 
tiat  regularity  is  all  that  should  be  held  ino- 
perative. 

"  The  mly  thhigs  absolutely  required  In  the 
notice  of  sue  are  the  names  of  the  parties, 
original  or  by  assignment,  the  date  of  the  mort- 
gage and  of  Its  record,  the  amount  claimed  to 
be  due,  and  a  description  nUntanttally  agree- 
ing with  that  in  the  mortgage.  In  the  pres- 
ent case  the  body  of  the  m>tice  contained  the 
name  of  the  mortgagor,  but  the  mortgagee  was 
named  therein  'Dixon.'  and  not  'IMcksoo.* 
These  names,  however,  are  the  same  in  sound, 
and  legally  identical  imlcss  shown  to  refer  to 
two  different  persons.  Here  the  name  of  Mrs. 
Dixon  was  referred  to  as  mortgagee,  and  the 
mortgage  itself  removed  any  such  possibility 
of  error.  The  name  signea  to  the  notice  was 
shifted  by  some  accident  to  the  types,  but  as 
the  notice  showed  the  foreclosure  was  on  be- 
half of  the  ori^nal  raorteagee,  no  barm  could 
come  from  sudi  a  maniiest  slip,  which  could 

ISl 


Digitized  by  Google 


Sdfbbmb  Coubt  of  tu  Uhited  States. 


Oct.  Tebi^ 


mislead  no  one.  The  notice  was  first  pub- 
lished December  18th,  but  was  dated  Decem- 
ber 28Ui.  Tbia  was  also  of  no  account,  as  the 
error  was  palpable.  The  day  of  sale  was  prop- 
erl;  given  and  the  publication  full.  The  notice 
gave  the  date  of  the  mortf^uee  once  correctly 
and  once  iDCorrecUv.  The  date  and  place  of 
record  and  the  Tofume  sod  page  were  also 
given  accurately.  It  was  maniiest  on  the  face 
of  the  notice  that  one  of  these  dates  was 
wrong,  and  the  means  of  correction  wt- re  given 
by  iho  record.  It  is  Indeed  suggested  that  the 
date  given  correctly  as  1849  refers  to  the  bond, 
and  not  to  the  mortgage,  which  is  mentioned 
as  of  1848,  tbe  days  of  the  month  correspond- 
ing. This  does  not  strike  us  forcibly,  for  It 
would  not  be  likely  that  a  mortgage  given  one 
year  would  refer  to  a  bond  not  made  tmtil  a 
year  after.  It  is  not  to  be  supposed  that  pur- 
chasers under  fdreclosure  sales  look  at  the 
dates  of  instruments  without  consulting  the 
records  to  ascertain  the  state  of  tbe  title.  The 
Information  given  by  this  notice  directed  every 
one  immcdiat^y  to  the  record,  and  that  neces- 
sarily explainea  the  true  date  of  the  two  dates 
[867]  set  out  in  the  notice  itself.  We  cannot  imag- 
ine that  anyone  could  be  deceived  by  tbe  im- 
perfection. 

The  reasoning  of  the  Michigan  Supreme 
Court,  in  our  oinnion,  is  sound  and  its  conclu- 
sion correct. 

There  are  no  other  features  of  tbe  c.tse  that  call 
for  extendal  dtscui^on  oreven  special  meotioo. 

Upon  t/ie  whole  eaae,  we  think  the  judgment  of 
the  court  hdow  wu  eerreei,  and  it  it,  aaorOr 
if^lf,  affirmed. 


[846]    J.  PIERPONT  UORGAN,  Ftff.  in  Err.. 

«. 

THOMAS  8TR0THERS. 

(See  &  C  Reporter's  ed.  246^.) 

Oontrad  to  pureheue  etoek— right  of  etoekAolder 
to  adt—rii^  e^  eorporaUon  to  rtieaae  ttoek- 
holder— eeeuri^  for  Oaret. 

1.  A  oontraot,  fair  and  honest  ta  itself,  and  un- 
tainted witta  aotuaJ  fraud,  ODtered  into  bra  Bub- 
■ortt)er  of  stock  with  other  subecriben,  to  tbe 
effect  that  thej  wfU  purchase  tbe  same,  and  pay 
to  hi m  tbe  amount  by  Urn,  If  at  a  time  spe<y 
Wed  beoboosea  to  ssll  the  same.  Is  not  oontnur 
topublio poUcT.aiid  oanbeenforoedssahiattlie 
party  to  it. 

t.  In  a  joint  stock  oorporatlcn.  each  atookh<dder, 
wbetber  by  purobaseiw  original  aubeorlptlon,  has 
the  right,  unless  restrained  by  tbe  charter  or 
articles  of  assooiatlon,  to  sell  and  transfer  bis 
■bares,  and,  by  tranaferrlng  them,  introduce 
others  in  his  stead. 

a.  A  oorpontUoD  has  no  legal  capacity  to  release 
an  original  sufaaorlber  to  its  capital  stock  from 
payment  of  tt.  hi  whole  or  Id  any  part. 

4.  But  such  subscriber  has  a  right  to  make  any 
artangement  tor  the  security  of  his  ebaree,  pro- 
vided be  does  not  lessen  the  amount  of  bis  sub- 
florlption,  which  eonsUtutes  a  part  of  the  trust 
fund  Id  inilcfa  an  the  subsoribeia  have  an  equal 
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Non— Oontrmots  void  as  aval  ost  pubUo  policy  or 
•sillegaL  8ee4Feters.7L.ed.se9^ 

US 


IN  ERROR  to  tbe  Circuit  Court  of  tbe  United 
States  for  the  Western  District  of  Pennsyl- 
vania, torcviewa  judgment  infavorof  defend- 
ant in  an  action  to  recover  for  a  violation  of  an 
afreeraent  to  purchase  certain  stock  of  plaint- 
in  within  a  certain  time  if  be  shall  desire  to 
sell  the  same  at  the  price  paid  for  it  by  him  with 
interest  Bmereed. 
The  facts  are  stated  In  the  opinion. 
Mr.  John  Dalsell  for  plaintifT  in  error. 
Meme.  &  Brown,  W.  M.  Lindeey  and 
G(Mirce  Shir—,  Jr.,  for  defendant  In  error. 

Mr.  Jvetiee  Lamar  delivered  the  opinion  of 
the  court: 

Tbis  is  an  action  of  assumpsit,  brought  In 
the  court  below  by  J.  Pierpont  Morgan,  a  citi- 
zen of  the  State  of  New  York  against  Thomas 
Struthers  and  one  Thomas  8.  Blair,  citizens  of 
Pennsylvania,  to  recover  the  sum  of  $26,^.  10, 
with  Interest,  on  a  certain  contract  In  writing, 
more  i»rtlcu1arly  described  hereafter.  The 
defendant  Blair  not  having  been  served  with 
process,  the  case  proceeded  against  Struthen 
alone. 

Tbe  material  facts  in  the  case  are  substanti- 
ally as  follows:  In  tbe  year  1878,  Tfaomas 
Struthers,  lliomas  B.  Blair  and  Morrison  Fos* 
ter  were  the  owners  of  certain  patents  for  the 
manufacture  of  iron  and  steel,  and  also  of  cer- 
tain real  estate  and  works  erected  thereon,  to 
be  used  for  such  manufacture,  situated  in  Pitts- 
burgh, Pennsylvania,  They  then  procured  an 
incorporation  under  the  laws  of  the  State  of 
New  York,  in  tbe  name  of  the  "Blair  Iron  and 
Steel  Company,"  with  a  capital  of  $3,500,000, 
divided  into  25.000  shares  of  $100  each,  the 
stock  being  paid  up  In  full  by  a  transfer  to  the 
company  of  the  patents  and  tbe  works  at  Pitta- 
burgh.  Tbe  entire  amount  of  the  capital  stock 
was  Issued  to  the  incorporators  on  or  about 
April  12, 1878.  With  a  view  otralslnga  work- 
ing capitid,  Blair,  Struthers  and  Foster  had  Is- 
sued the  following  prospectus: 

"New  Tore,  January  20, 1878. 
"The  capital  stock  of  the  BlaIr  Iron  and 
Steel  Company  is  25,000  shares,  of  (100  each, 
$2,500,000.  This  capital  has  been  paid  up  by  [241] 
the  transfer  of  the  patents  for  the  Blair  process 
and  the  works  at  Glenwood,  Twenty-third 
Ward  of  Pittsburgh,  Pa.,  to  the  company  (tbs 
deed  for  tbe  Olenwood  property  to  be  made  as 
soon  as  an  empowering  Act  can  be  obtained 
from  the  Pennsylvania  Ijegislature,  which  wo 
have  bound  ourselves  to  procure),  and  the 
whole  stock  of  said  company  issued  to  us  in 
payment  therefor.  We  have  agreed  to  place  in 
tbe  hands  of  General  A.  8.  Diven,  as  trustee, 
9,000  shares  of  this  stock,  to  be  used  as  working 
capital  for  the  companv,  subject  to  the  order 
of  the  board  of  trustees  of  said  company,  ez* 
cept  $50,000  of  tbe  proceeds  thereof  first  to  be 
paid  to  us  1^  said  trustee.  The  trustees  of  the 
company  have,  with  our  consent,  ordered  a 
sale  of  6,000  of  said  shares,  for  the  purpose  of 
raising  a  present  working  capital,  and  paying 
said  1^,000,  the  minimum  price  to  he  $50  per 
abate;  and  said  trustee  wiUi  tbe  approbation 
of  the  board  of  trustees,  now  offers  said  6,000 
shares  at  said  minimum  price  of  $60  per  share, 
to  be  paid  for  as  follows,  viz. ,  one  third  part 
thereof  as  soon  as  the  whole  6,000  shares  shall 
be  subscribed  for,  and  the  rNiialoder  in  such 
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Installmciita  as  the  board  of  trustees  may  call 
for  the  same  for  tbe  purposes  of  the  busmcFB, 
the  certiRcat^B  to  be  delivered  when  the  whole 
diall  be  paid. 

"Thomas  8.  Blaib. 
"T.  Sthothers. 

"MOKRIBON  FOSTSR. 

"By  hta  attorney  T.  Stkotherb," 
"We,  the  uDdersigned,  hereby  subscribe  to 
the  number  of  shares  of  the  above  six  thousand 
ihares  set  opposite  to  our  names,  respectively, 
to  be  paid  for  according  to  the  terms  above  set 
forth;  but  this  subscription  not  to  be  binding 
until  the  whole  six  thousand  shares  shall  have 
been  reliably  subscribed." 

A  number  of  peraoos  subecribed  to  this  pa- 
per without  any  other  condition;  but  Morgan, 
the  plaintiff,  demanded  and  obtained  from  the 
promoters  of  the  enterprise  a  further  stipula- 
tion or  agreement,  the  existence  of  which  was 
not  made  known  to  othera  who  liffned  the  orig- 
inal paper,  some  before  and  some  after  Mer- 
nn,  and  which  addlttoDal  stipulation  was  as 
follows: 

[S48]  "Whereas,  J.PierpontHorganhaspurchascd 
four  hundred  shores  of  the  stock  of  the  Blair 
Iron  and  Steel  Company,  at  the  price  of  fifty 
dollars  per  share,  and  sold  by  A.  S.  Diven, 
trustee  of  said  company:  Now  we,  the  under- 
signed, in  consideration  of  one  dollar  to  us  in 
band  paid,  the  receipt  whereof  is  hereby  ac- 
knowledged, do  hereby  agree  that  if,  at  the 
end  of  one  year  from  this  date,  said  J.  Pier- 
pont  Morgan  shall  desire  to  sell  the  said  sbares 
at  the  price  paid  for  the  same  by  him,  we  will 

Eurchase  the  same  at  that  price,  and  pay  to 
im  the  amount  paid  by  him  on  the  same,  with 
interest  at  the  rate  of  seven  per  centper  annum. 

"TH06.  S.  BhAxa. 
"T.  Stbuthebb. 
"New  York.  ApriM.  1878." 

At  the  end  of  tbe  year  the  agreement  of  pur- 
eihaae  was  renewed  for  another  year,  and  at  the 
ex[^ration  of  that  year  It  wu  again  renewed, 
tbe  following  agreement  being  entered  into: 
"Nbw  York,  March  22,  1875. 

"In  consideration  of  the  waiver  by  J.  Pier- 
pont  Morgan  of  the  right  of  election  to  sell  to 
us  the  four  hundred  shares  of  stock  in  the 
Blair  Iron  and  Steel  Company  {subscrlbol  and 
paid  for  by  him),  as  he  was  entitled  to  do  by 
agreement  with  us  in  1878.  renewed  and  ex- 
tended, by  agreement  of  1874,  to  Aprfl  4, 1875. 
we  do  hereby  agree  that  his  right  to  do  so  shall 
be  extended  for  another  year,  viz.,  to  ApriM, 
1876.  If  he  shall  at  that  time  elect  to  sell  to  tu 
the  four  hundred  shares  so  subscribed  and  held 
by  him,  we  will  receive  and  pay  for  the  same 
the  amount  pidd  by  him  therefor,  with  inter- 
est at  tbe  rate  of  seven  per  cent  per  year  from 
the  date  of  the  payment  by  him  of  the  respect- 
ive installments  thereon;  and,  as  collateral  se- 
curity for  the  performance  bjy  us  of  this  our 
agreement,  we  have  placed  in  the  hands  of 
Joseph  W.  Drexel,  Esq.,  four  hundred  shares 
of  the  stock  of  the  said  Blair  Iron  and  Steel 
Company  to  be  held  by  him  in  trust  for  that 
purpose. 

"T.  SxRUTHBBa. 

"T.  8.  Blaxb." 
ISM]      On  the  SOtb  of  Blardi,  1876,  Morgan  notlfled 
ttl  U.  & 
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Blair  and  Btruthers  that  he  desired  to  avail 
himself  of  the  terms  of  the  agreement  entered 
into  between  them,  and  on  the  4th  of  April  of 
that  year  teod»ed  them  the  stock  referred  to 
in  tbe  agreement. 

The  defendants  having  fafled  and  refused  to 
comply  ith  the  terms  of  the  contract  of  re- 
purchase, Morgan,  on  the  1st  of  March,  18S3, 
brought  this  aclion,  averring  in  his  declaration 
the  foregoing  facts.  Tlie  defendant  in  his  an- 
swer admitted  the  makhig  of  the  contract  de- 
clared upon,  and  all  the  facts  alleged  by  the 
plaintiff  in  support  of  bis  claim;  but  set  up,  by 
way  of  defense,  two  propositions,  either  of 
which  he  claimed  was  sufBclenc  to  defeat  the 
plaintiff's  case,  viz.: 

If^rit.  The  contract  sued  on  was  invalid,  and 
against  public  policy,  because  made  secretlj 
with  one  of  a  number  of  persons  who  had  sub- 
scribed together,  upon  the  same  express  terms 
and  conditions,  for  stock  in  a  manufacturing 
corporation,  whereby  the  plaintiff  had  sought 
to  procure  to  himself  an  advantage  withheld 
from  the  other  subscribers;  and 

Second,  The  defendant  is  not  precluded  from 
setting  up  the  in^Udity  of  such  contract  be> 
cause  ne  was  aparty  to  it. 

The  case  was  tried  by  a  Jury,  which,  under 
instructions  from  the  court,  found  in  favor  of 
the  defendant;  and  judgment  was  rendered  ao- 
cordinglT.  To  reverse  Uiat  judgment  this  writ 
of  error  is  prosecuted. 

Several  exceptions  were  taken  during  the 
progress  of  the  trial,  to  the  rulings  of  the  court 
in  excluding  evidence  offered  by  the  plaintiff, 
to  its  refusal  to  eive  instructions  requested  by 
the  plaintiff,  and  to  Its  general  charge  to  the 
juiy,  which  are  embodied  in  twelve  assign- 
ments of  error.  It  is  not  necessary  to  discuss 
them  tertatim,  as  the  main  contention  relates 
to  the  correctness  of  the  instructions  given  b]r 
the  circuit  court  to  tbe  jury.  In  order  to  de- 
termine the  principle  on  which  tiie  instructions 
rest,  it  will  he  useful  to  ascertain  the  points  in- 
cidentally connected  with  the  case  about  which 
there  is  no  dispute. 

First.  It  is  conceded,  wad  the  court  so 
charged  the  jury,  correctly,  as  we  think,  that 
the  contract  made  by  Morgan  with  Strulhers 
touching  the  repurchase  of  the  stock,  standing 
by  itself,  was  a  perfectlj^  fair  and  honest  one. 
Id  which  there  was  no  vice  Inherent  that  would 
relieve  tbe  person  making  It  from  its  obligation. 
If,  therefore,  its  validity  or  binding  force  is 
impaired,  it  must  be  because  of  its  extrinsic 
effect  by  reason  of  the  relations  of  the  parties 
to  tbe  other  stockholders  in  the  oorporation. 

It  Is  also  conceded  that,  as  to  those  stock- 
holders, no  actual  fraud  or  deceit  was  practiced  [S51] 
In  the  makingof  the  contractsued upon.  This 
Is  virtually  the  ground  upon  which  the  court 
refused  to  admit  evidence  offered  by  tbe  plaint- 
iff for  the  avowed  purpose  of  showbgtugood 
faith  of  the  transaction  as  to  the  other  sab- 
scribers.    It  said: 

"It  Is  not  necessary  for  the  defendants,  to 
sustain  their  defense,  to  show  actual  fraud.  If 
the  tendency  of  such  things  is  to  operate  as  a 
fraud  tqun  otiiers,  that  is  tne  basis  of  tbe  mlft" 

It  Is  also  a  fact,  undenled  and  nndenlabk; 
that  the  plafaitUf  strictiy  compiled  with  all  the 
terms  and  stlptilattoDseziwessedlntheprospet^ 
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tiu,  and  in  the  contract  of  sul>scriptfon,  \>y 
paying  into  the  Ircnaury  of  the  corporation  the 
entire  amount  of  his  suhscription. 

It  should  also  be  considered  aa  conceded—for 
there  is  nothing  in  the  pleadinf^,  nor  in  the 
evidence,  nor  in  any  of  the  ruHuffs  of  the  court, 
nor  in  tliear;|unicntof  counsel,  to  Ihe  contrary 
— that  he  did  not  enlcr  into  any  secret  agree- 
ment wilh  Ihe  corporation  or  any  oilier  person 
that  he  should  not  be  required  to  pay  the 
•mouDt  be  had  subscribed.  And,  finally,  the 
court  more  than  once  ^ves  slron^;  intimation 
that  there  is  no  reason  in  equity,  justice  or  fair 
dealing,  why  the  defendant  sliould  not  be  made 
to  comply  with  Ins  obligation. 

On  ihe  other  Imnd,  it  is  conceded  that  the 
contract  sued  on  whs  a  collatenil,  r)ptionaI  con- 
tract, made  at  the  time  of  plaintiff's  subscrip 
tion,  which  constituted  the  inducement  to  it, 
and  was  not  made  known  to  all  the  other  sub- 
scribers to  stock. 

The  only  (question,  then,  presented  for  our 
consideration  is,  whether  the  collateral  contract, 
perfectly  fair  and  honest  in  itself,  and  untaint- 
ed with  anv  actunl  fraud  upon  any  person,  en- 
tered iolo  by  a  subscriber  of  stock  with  other 
subscribers,  to  the  effect  liiat  they  will  purchase 
the  same,  and  pay  to  him  the  amount  paid  by 
him,  if  at  a  time  specified  he  chooses  to  sell  the 
same,  is  contrary  to  public  policy,  and  cannot 
be  enfnrred  against  the  parly  to  tt.  Upon  tliis 
question  I  lie  view  of  the  court  belOW  U  Stated 
very  explicitly.    It  says: 

"If  others  of  the  subscribers  to  the  stock 
were  not  informed  of  the  fact  that  plaintiff  had 
1 252 1  obtained  said  agreemeot  as  a  condition  or  part 
of  his  agreement  to  subscribe  for  the  said  stock, 
and  that  the  existence  of  such  accompanying 
apreement  was  not  mode  known  to  others  of 
said  common  subscribers,  this  said  agreement 
was  in  the  eye  of  the  law  a  fraud  upon  the  other 
subscribers  who  did  not  receive  and  were  not 
Informed  of  the  existence  of  such  agreement, 
and  was  contrary  to  the  policy  of  the  law,  and 
the  plaintiff  cannot  recover'" 

Again,  In  his  general  charge  he  repeats: 
"Whatever  mar  be  our  own  vie^vs  as  to  the 
honesty  of  such  an  attempt  to  defeat  the  en 
forcemcnt  of  an  honest  contract,  that  Is  a  con- 
sideration which  you  or  I  have  nothing  to  do 
Witt).  If  you  find  that  the  beneBcial  arrange- 
ment set  up  and  sought  to  be  enforced  In  this 
suit  w"s  not  made  known  to  all  the  subscribers 
to  that  stock,  and  they  were  not  afforded  an 
opportunity  to  avail  tfaeinselves  of  like  security, 
that  arrangement  was  void,  and  cannot  be  en- 
forced." 

We  cannot  concur  in  this  conclusion.  We 
are  not  prepared  to  affirm  that  there  Isa  public 
policy  which  onerates  such  arestraint  upon  the 
transfer  of  stock  in  a  corporation  as  to  render 
the  contract  in  question,  conceded  to  be  valid 
and  fair  in  itself,  fraudulent  aa  to  the  cosub- 
scribers  with  the  plaintiff  for  the  6,000  shares 
■old  by  the  company,  and  to  render  It  invalid 
■gainst  the  party  to  it,  who,  it  is  aduitted,  has 
no  equity  or  justice  in  his  favor. 

Nor  do  we  assent  to  the  proposition  upon 
which  this  conclusion  rests.  That  proposition 
Is,  that  when  a  man  purchases  or  subscribes  to 
•bares  of  stock  in  an  Incorporated  joint  stock 
company,  there  is  upon  bim,  Id  addition  to  the 

184 


express  terms  of  the  subscription  contract,  an 
implied  nlitisatioo,  incident  to  the  common 
enterprise,  which  restrains  bim  from  making 
any  engagement  with  other  individuals  to  se- 
cure bis  own  slock  against  risk,  unless  the  other 
subscribers  are  lnformc>d  of  it  and  put  upon  an 
equal  footing  as  to  such  security. 

One  essential  feature  of  an  incorporated  joint 
stock  company  is  the  right  of  each  stocklioldcr, 
without  restraint,  to  sell  or  transfer  his  shares 
at  pleasure.  Thompson,  Liability  of  Stock- 
holders, ^  210,  and  cases  there  cited.  So  welt 
established  is  this  right  that  a  by-law  of  a  bank 
putting  restrictions  u[X)n  the  transfcrabilitv  of  |^253] 
stock  in  the  bamlsof  its  members  has  been  held 
void  ds  being  in  restraint  of  trade.  Moore  v. 
Itani- of  Comineree,  52  Mo.  877.  Even  where 
the  charter  gives  tbe  corporation  Ihe  power  to 
regulate  transfer  of  stocks,  >t  has  been  held  that 
this  power  does  not  include  tbe  authority  to 
restrain  transfers.  Chouttau  Spring  Go.  v. 
Barrit,  20  Mo.  382,  citing  10  Mass.  476,  and 
numerous  other  authorities. 

Counsel  for  defendant  urges  that  notwith- 
standing this  right  to  make  an  absolute  sale  of 
his  stock  belongs  to  each  subscriber,  the  policy 
of  the  law  forbids  one  of  tbem,  whose  act  of 
subscription  may  be  held  out  as  an  Inducement 
for  others  to  subscribe,  from  making  a  contract 
of  future  sale  with  a  view  to  secure  his  in- 
vestment; and  renders  such  a  contract  void, 
because  many  co-stockholders  "may  have  been 
chicQy  induced  to  subscribe  by  a  knowletlge 
that  so  prominent  and  successful  an  cqK-nttor 
was  willing  to  risk  his  money  in  such  an  odven 
ture;  and  who,  had  they  been  told  that  he  lm\ 
exacted  a  private  security  or  guaranty  which 
availed  to  give  him  the  benefit  of  both  the  ex- 
periment in  business  and  of  getting  back  his 
money  with  interest,  if  it  did  not  succeed, 
would  ossuredlv  cither  hare  refused  to  sub- 
scribe, or  have 'demanded  a  similar  guaranty. 
Moreover,  they  had  a  right  to  suppose  that  the 
new  firm  was  to  have  the  countenance  of  Itlr. 
Morgan,  and  probably  hlsassistance  in  the  fut- 
ure. This  is  a  palpable  misconception  of  the 
nature  of  the  transaction.  There  was  nothing 
in  the  prospectus,  or  in  the  subscription  con- 
tract, or  in  the  nature  of  the  enterprise,  to  jus- 
tify such  a  presumption  or  expectation  on  the 
part  of  the  other  stock  subscribers.  It  is  just 
in  tfais  respect,  especially,  that  an  incorporated 
joint  stock  company  differs  from  an  ordinary 
copartnership.  In  the  latter,  the  individual 
members,  of  tbe  firm  are  presumed  to,  and  in 
general  actually  do.  contribute  to  the  common 
enterprise,  not'only  their  several  shares  of  part- 
nership capital,  but  also  their  individual  expe- 
rience, skill,  or  credit,  no  member  having  the 
right  to  sell  out  his  interest  or  to  retire  from 
the  firm  without  the  consent  of  the  copartners; 
and  if  he  does  either,  the  act  amounts  to  a  dis- 
solution of  tbe  partnership.  Principles  of  Part- 
nership. Parsons,  g  171.  The  very  reverse,  as  we 
have  said,  is  the  case  of  a  joint  stock  corpora-  [8S41 
lion,  in  which  each  stockholder,  whether  by 
purchase  or  original  subscription,  has  the  right, 
unless  restraint^  by  the  charter  or  articles  of 
association,  to  sell  and  transfer  his  shares,  and, 
by  transferring  them,  introduce  others  in  their 
stead. 

It  is  also  urged  that  "Tbe  other  rabicriheri 
had  a  right  to  presume  that  Ur.  Morgan  w«nt 
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Into  the  common  enterprise  upon  the  same  tenns 
with  themselves."  This  propoaltlon  fa  true  so 
far  as  those  terms  are  prescribed  In  the  charter, 
the  prospectus,  and  the  contract  of  subscrip- 
UoD;  but  it  is  also  true  that  each  of  those  stock- 
holders bad  the  equal  right  to  sell,  or  agree  to 
idl,  that  elnck  whenever  and  to  Tvbomsoevcr 
]ie  chose,  such  stock  being  personal  property, 
and  subject  to  aov  disposal  be  might  choose  to 
make  of  it;  and  that  this  right  belonged  none 
the  less  to  Morgan,  on  account  of  ha  promi- 
Deoce  and  known  ^111  as  an  operator,  than  it 
did  to  any  other  member  of  the  corporation. 

We  have  Te*d  with  care  all  tbe  autlioritiea 
ched  1^  couDiel  for  defendant  in  error  to  sup- 
port Ibe  claim  that  the  contract  in  quMtion  is, 
in  the  eye  of  the  law,  fraudulent  and  void. 
Those  which  relate  to  contracts  connected  with 
subscriptions  of  stock  are  simply  Illustrative, 
Id  different  forms,  of  a  doctrine  settled  io  a 
great  number  and  variety  of  decisions,  that  a 
corporation  has  no  legal  capacity  to  release  an 
original  subscriber  to  its  capital  stock  from 
payment  of  it,  in  whole  or  in  any  pnrt;  and 
that  any  arrangement  with  him  by  which  the 
company,  its  creditors,  or  stockholders,  shall 
kne  any  part  of  that  suliscription,  is  ultra  viret 
and  B  mud  upon  anditors  and  the  co^ubscrib- 
crs.  Burke  t.  Smtth,  83  U.  8.  IG  Wall.  890, 
ass  [21:  881,  868];  Beeifard  R.  Co.  v.  Bowter, 
4S  Pa.  29;  Green's  Bnce,  Ultra  Vires.  This 
doctrine  rests  upon  the  principle  that  tbe  stock 
subscribed,  both  paid  and  unpaid,  is  the  capi- 
tal of  tbe  company,  and  its  means  of  carrying 
out  the  object  for  which  it  was  chartered  and 
orffaotzed.  AH  these  cases  fall  within  this 
pruciple.  In  each  of  them  the  agreement  de- 
clared void,  had  it  been  carried  out,  would 
bave  diminished  the  common  fund,  which  is  a 
trust  fund  for  the  benefit  of  the  general  credit- 
ors of  tbe  corporation,  the  stockholders,  and 
{255]  all  others  having  an  interest  therein,  and  would 
have  been  violative  of  tbe  tenns  upon  which 
the  subscriptions  had  been  expressly  made.  an(f 
under  which  the  trust  originated.  The  corpo- 
ration would  hare  been  damaged  in  its  capital 
by  the  loss  of  the  subscriptions,  and  tbe  co-sub- 
•cribos  would  have  been  damaged  by  ibe  les- 
sening of  their  common  trust  fund.  As  we 
have  seen,  no  feature  of  damage  to  the  corpo- 
mHoa,  actual  baud,  or  violation  of  contract, 
czista  in  this  case.  The  (»>ntTact  sued  oo,  if 
^Kciflcally  carried  out,  would  have  simply  re- 
sulted in  what  all  agree  lay  within  the  power 
of  each  subscriber  at  the  time  of  making  his 
subscription — a  transfer  of  his  stock  and  the  in- 
troduction of  other  stockholders  in  his  stead. 

Counsel  for  defendant  has  cited  cases  com- 
positioD  between  an  insolvent  debtor  and  his 
cndlton,  where  <Hie  creditor  has  secured,  by  a 
•eerM  arrangemoit,  either  vlth  the  insolvent 
or  some  other  person,  terms  more  favorable  to 
himself  than  the  composition  agreement  pro- 
vided for  all  of  tbe  other  creditore  Joining  there- 
in. In  the  Eoglish  cases  the  doctrine  is  carried 
to  tbe  fullest  extent,  that  such  secret  arrange- 
ments are  utterly  void,  even  asagainM  the  party 
with  whom  the  arrangement  was  made.  The 
American  decisions,  whilst  perhaps  not  going 
to  tbe  extent  of  the  English  dedsions,  dear- 
ly assert  the  Illegality  of  such  arrangement. 
I  Story,  Equity  Jurisprudence,  878,  379; 
White  V.  Kuntt,  107  Y.  516  [9  Cent.  Rep. 
tU  C.  8. 


911].  But  we  think  that  tbe  analogy  between 
the  cases  of  compositioD  agreements  and  those 
of  stock  subscriptloDs  is  remote,  and  tlint  the 
decisions  as  to  the  former  are  not  applicable  to 
this  case. 

The  relations  of  composition  creditors,  either 
to  the  Insolvent's  estate  or  to  each  other,  are 
widely  different  from  those  which  stock  sub- 
scribers beiir  to  tbe  corporation  and  their  co- 
subscribers.  Upon  the  failureoi;1nsotveucyor 
a  debtor,  his  creditors  stand  togetherin  a  com- 
mon relation  of  claims,  proportionate  to  tlieir 
amount  and  grade,  upon  an  iolercflt  io  bis  (the 
insolvent's)  estate."  The  purport,"  says  Mr. 
Juttiee  Story,  "  of  a  compraition  or  trust  deed, 
in  cases  of  insolvency,  usually  is,  that  tbe  prop- 
erty of  the  debtor  shall  be  assigned  to  trustees, 
ana  sball  be  collected  and  distributed  by  them 
among  the  creditors,  accordine  to  the  order 
and  terms  prescribed  in  tbe  deed  itself.  And,  rgsei 
in  consideration  of  the  assignment,  the  credi- 
ton,  who  become  parties,  generally  agree  to 
release  all  their  debts  beyond  what  the  funds 
will  satisfy."  1  Story,  Equity  Jurisprudence, 
g  378.  It  is  clear  that  any  secret  bargain  by 
which  one  of  these  creditors  obtains  more  than 
the  composition  deed  give^  and  more  than  be 
agrees  under  it  to  take,  violates  the  equality 
which  is  the  basis  of  the  deed  of  settlement, 
and  operates  a  gross  fraud  upon  the  creditors— 
a  fraud  which  the  law.  In  Its  policy  of  precau- 
tion rather  than  by  mere  remedial  justice,  sup- 
presses by  depriving  tbe  parties  of  tbe  fruit  of 
their  clandestine  arrangements. 

It  fs  not  necessary  to  restate  the  widely  dif- 
ferent basds  of  the  relaUon  of  stock  subscribers 
to  a  Joint  stock  corporation  and  to  each  other, 
where  each  subscriber  sots  for  himself,  in  the  act 
of  subscription  with  the  unrestricted  right,  in 
the  exercise  of  vigilance  and  foresight,  to  make 
any  arrangement  Tor  the  security  of  his  shares, 
provided  ue  does  not  lessen  the  amount  of  his 
subscription,  which  constitutes  part  of  the 
trust  fund  In  which  all  tbe  subscribers  have  an 
equal  interesL 

We  think  this  case  perfectly  clenr  on  princi- 

file.  We  cite,  however,  as  persuasive  aulhor- 
ty  in  support  of  our  conclusion,  tbe  decision 
in  Hfeger  v.  Blair,  109  N.  T.  800  [12  Cent. 
Rep.  658],  io  which  a  contract  identical  In 
every  material  particular  With  the  one  we  arc 
considering,  made  between  Blair  and  Struthers 
and  Meyer,  a  subscriber  to  the  6,000  shares  of 
stock  was  considered  by  the  Court  of  Appeals 
of  the  State  of  New  Ywk,  and  hdd  valid  and 
binding  upon  the  parties  to  it.  In  that  case  the 
court  says: 

"  The  present  case  b  not.  we  think,  within 
the  prindple  of  the  stock  subscription  cases,  or 
the  cases  of  composition,  to  which  reference 
has  been  made.  The  main  object  of  the  com- 
pany in  offering  the  stock  for  sale  was  to  se- 
cure '  working  capital,'  as  is  shown  by  tbe 
•prospectus.  This  object  was  known  to  the 
subscribers.  If  the  subscription  of  the  plaintiff 
was  a  pretense  merely,  or  if  tbe  subscription 
had  been  aocompanled  by  a  secret  agreement 
between  the  plaintiff  and  the  company  that  he 
should  be  relieved  from  the  subscription,  or  br 
which  tbe  terms  of  the  purchase  were  material- 
ly chnnged  to  the  disadvantage  of  the  company,  [S57] 
and  for  the  advanta^  of  the  plalotilf.  there 
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might  be  nound  for  applying  the  rule  declared 
Id  the  subacriptioD  cases,  and  declaring  the 
transactiou  to  be  a  fraud  on  ibe  other  eub- 
acribera.  .  .  .  But  there  was  do  agreement 
between  the  company  and  the  plaintiff,  Becret 
or  otherwise,  direct  or  indirect,  except  the 
agreement  contained  on  the  face  of  hts  sub- 
scription. The  plaintiff,  by  his  subscription, 
became  bound  to  the  company  to  take  the 
shares  subscribed  for,  and  this  agreement  has 
never  been  duscbarged,  or  in  any  way  impaired. 
The  plaintiff  remained  bound  by  bfa  subscrip- 
tion, noiwithstandiog  the  agreement  with  the 
defendants,  as  fully  and  completely  as  though 
the  agreement  with  the  defendants  had  never 
been  made.  Nothing  has  occurred  to  change, 
qualify  or  limit  his  obligation  to  thecompaiiT. 
The  company  sold  the  shares  to  secure  '  work- 
ing capital.'  .  .  .  The  defendants  were  interest- 
ea  in  setting  the  company  afoot.  They  were 
the  principal  holders  of  its  stock  .  .  .  They 
sought  out  the  plaintiff.  On  his  declining  at 
flret  to  subscribe  to  the  stock  of  the  company, 
they  offered  him  the  inducement  that  they 
would  take  the  stock  off  hi?  hands  within  a 
Tear,  at  cost  price,  If  he  desired  it.  It  appears 
that  the  same  inducement  was  offered  to  other 
Bubscribers,  but  not  to  all.  We  think  there 
was  notbiag  illegal  in  the  arrangement." 

The  conclusions  to  which  we  have  come  on 
the  questions  discussed  dispense  with  any  con- 
■ideraiion  of  the  other  point  presented  by  the 

Elalntiff  inemr.Tlz.,  that  the  defendant  should 
e  estopped  from  setting  up  the  invalidity  of 
the  contract  sued  on  because  he  is  a  party  to  it 
For,  as  we  have  found  the  contract  valid  and 
legal,  the  question  of  estoppel  does  not  arise. 

For  the  foreffoiog  reasons,  the  Judgment  of 
the  court  below  is  reversed  and  the  cause  re- 
manded, with  instructions  to  grant  a  new  trial 
and  to  take  such  further  proceedlngB  as  shall 
be  consistent  with  tbia  oiMnion. 
80  ordered. 


EDWARD  ».  STICKNBT  bt  al.,  Appu., 
n. 

JEANNIB  K.  STICfKNET. 

(See  8.  C.  3eporteT>B  ed.  m-HOD 

Married  vxmm,  righu  property— to 
huiiMnd  not  pretumed—hveband,  in  aimnee 
of  contract,  pretumed  to  hold  wife's  property, 
(u  trusteefor  her—poueetion  bg  Aim,  noproof 
cf  title— evidence. 

1.  By  the  Married  W<HnBo*s  Act  of  April  10,  ise» 
(ebap.».USlat.atI*45).  tatbePlatrtot  of  Co- 


InmUa,  a  married  woman  beoomee  as  absOhit* 
owner  ot  her  aepante  propertr  as  tboush  sba 
wore  unmarried,  and  ahould  have  the  same  pro* 
teotlon,  tbrouffb  berowneridenoe,  aaa/emenle; 
and  she  may  teetlfr  to  dlreotiooa  to  her  buiband 
to  Invest  bar  moneys  In  her  name. 

2.  Sinoe  the  paange  of  the  Marrted  Woauui's  Act, 
there  Is  no  presumption  that  a  married  woman 
intended  to  give  to  ber  husband  the  moneys  she 
placed  in  bis  hands,  any  mora  than  a  gift  would 
be  inferred  from  a  third  person  who  In  like  man- 
Der  deposited  money  with  him. 

8.  Whenever  a  husband  aoquires  poeseeston  of  the 
separate  property  of  bis  wife,  whether  with  or 
without  tier  oonsent,  be  must  be  deoned  to  bold 
it  In  trustfor  bar  ben^t,  In  the  abaenoe  oC  any 
direct' evldenoe  that  she  Intended  to  make  a  gtlc 
of  It  to  him. 

i.  The  mere  ponesslon  of  It  by  the  husband  is  no 
proof  that  the  tlUe  hsa  passed  from  the  wife  to 
htm.  After  It  has  been  shown  that  the  property 
accrued  to  the  wife  by  descent  from  her  father's 
and  brother^  estates,  the  presumption  necceaa- 
fUy  is  tbat  it  continued  hets. 

S.  In  such  a  case  It  Ues  upon  one  who  asserts  It  to 
be  the  property  of  the  husband  to  prove  a  trana- 
mlsBlon  of  the  title,  either  by  gift  or  contract  for 

[No.  m.] 

ArguedApril9,10.1889.  Decided  May  IS,  1S89, 

APPEAL  from  a  decree  of  the  Supreme  Court 
of  the  District  of  Columbia,  that  William 
SUckney,  complainant's  husband,  wm  justly 
indebted  to  her  at  the  time  of  bis  death  In  a  oer* 
tain  sum  mentioned  in  the  decree,  by  reason  of 
his  having  lecdved  monws  belonging  to  her 
from  her  father's  estate  and  invested  by  him  in 
his  own  name,  and  that  said  sum  be  paid  to  her 
out  of  his  estate.   AMmud.  - 

The  husband,  William  SticknCT.  was  one  of 
the  executors  of  Amos  Eendall.  the  wifffs 
father,  from  whose  estate  the  money  came  to 
her,  as  legatee  under  his  will 

As  the  money  of  the  estate  was  ready  to  be 
distributed  a  check  for  a  large  part  of  it  was 
made  by  the  executors  payable  to  Jeannio 
Slicknev  or  bearer,  which  was  collected  by  her 
husband  and  placed  to  his  own  credit  Mn. 
Stickney  contemporaneously  gave  to  the  ex- 
ecutors her  recdpt  for  the  amount  thus  paid 
over.  The  money  was  taken  and  used  by  her 
husband.  The  relations  between  Mrs.  Stick- 
ney and  her  husband  bad  been  those  of  confi- 
dence and  affection.  The  auditor,  to  whom  the 
matter  was  referred,  finds,  in  his  report,  that 
the  proceeds  of  the  estate  coming  into  the 
hands  of  the  exectttora  were  from  Ume  to  time 
divided,  and  upon  the  recdpts  of  Mrs.  SHck- 
ney  to  them,  her  share  was  currently  delivered 


Hon.— Hiutond  and  vofSt-DeaOngt  between  — 
OifU  from  one  to  the  other^ffotdeTwe  o/-Separat« 
property  eif  mortSed  women— Wh^n  huaband  ac- 
Munlable  /or  wV«'»  mow,  or  propertv.  wMch  ft« 
hat  rtduetA  io  pomemUmSUAvU  0/  ZAnttottons. 
The  InUmaoy  of  the  relation  of  husband  and  wife 
tosuoh,  and  acting  asag<mtforeaoh other  BO  habit- 
ual, that  the  poweaslon  by  one  of  the  movables  of 
another,  as  the  pofleesalon  by  a  husband  of  a  bond 
belonging  to  his  wife,  is  very  alight.  If  any,  evidence 
of  a  gift  or  transfer,  and  not  enough  to  transfer 
the  burden  of  proof.  Bachman  v.  KlUlnger.  65  Pa. 
418;  1  Blsh.  Mar.  Worn.  1 788;  Oox  v.  James,  «N.  Y. 
HT,  afflrmtng  SB  Barb.  144;  Abb.  Tr.  Bv.  188. 
Declaratlona  made  by  the  buiband,  at  fhe  Ume 

M6 


of  giving  his  wife  money,  as  to  the  purpose  fOr 
which  he  gave  it,  and  declaraOoos  as  to  the 
peraon  for  whom  be  was  acting,  made  whenbe  re- 
ceived a  eecurt^  In  bar  favor,  are  oompotent  » 
favor  of  her  title.  MlyT.OaoipbeU,«Abb.  App, 
Dec«e. 

80  hla  express  deolaratlon  may  oonstltute  Um 
trustee  for  her.  u  where  be  credits  her  In  aooount 
with  monejs  given  by  him  to  her,  but  not  antaajto- 
delivered.  Crawford^  App.<l  Pa.  BB(  Abbu  TIf.  Bv, 

178. 

To  prove  a  gift  by  bim  to  her,  the  OTldM  IBMJ 
be  clear.  ShutUeworth  v.  Winter,  oB  N.  T.  «;  1 
Blih.  Mar.  Worn.  1781  _  . 

BavinHB  from  house  ke^ihw  allowance,  etc  not 
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to  her  husband,  who  used  or  invested  the  same 
io  hia  own  name. 

The  other  facta  are  stated  Id  the  ofdnion. 

JUr.  S.  S.  B«nkl«.  for  appellants: 

At  common  law  all  tbe  personal  property  and 
money  of  the  wife  which  was  reduced  to  pos- 
session by  the  husband  become  absolutely  his. 

TbtCfTi  V.  Hagrter.  8  Whort.  BO;  Keuur  t. 
Trigg.  98  U.  8.  64  (25:88). 

In  equity,  however,  tbe  wife  misbt  have  a 
separate  estate  which  was  not  subject  to  the 
control  of  the  husband. 

Caton  V.  Itidfout,  1  MacN.  4  G.  600. 

This  separate  estate  was  usually  settled  upon 
tnistee  for  her  use. 

JIuTdy  V.  Van  Harlingen,  7  Ohio  St.  209; 
Jona  V.  CUfton.  101  U.  S.  229  (25:910). 

As  to  the  control  and  disposal  of  the  income 
of  her  separate  estate  she  was  as  indcpendentof 
the  control  of  her  husband  aa  though  she  were 
feme  9oU. 

J^uUer  V.  Baylff.  21  Gratt.  529;  Sard^v.  Van 
Earlingm,  7  Ohio  St.  209. 

If  she  permits  him  to  receive  the  income, 
without  complaint,  it  is  evidence  of  her  assenL 

i'lowat  V.  Bankey,  S  P.  Wma.  83;  Paieiet  v. 
Jktaval,  2  Ves.  Sr.  688;  Pwrket  v.  White,  11 
Ves.  Jr.  225;  Towen  v,  Eagner,  S  Wbart.  57. 

If  her  money  or  other  separate  property  has 
been  received  by  the  husband  with  the  knowl< 
edge  and  acquiescence  of  the  wife,  without  ex- 
press  promise  at  the  time,  no  implied  jnump- 
nt  win  arise  to  suppint  a  claim  againu  the  h>:> 
hud  or  his  estate. 

Grorer  d  B.  Sewing  Maeh.  09.  t.  Saddiff.  68 
Xd.  4M;  FmToen  d  M.  Nat.  Bank  r.  Jmkin», 


3  Cent.  Rep.  710.  65  Md.  245;  Jenkina  v.  Mid- 
dleton,  11  Cent.  Rep.  542,  68  Md.  640;  Logan 
v.  HaU,  10  Iowa,  482;  Jacobe  v.  Better,  118 
Mass.  157;  MulL;r  v.  Baytjf,  and  Hardy  v.  Van 
Harlingen,  aupra. 

A  husband  may  act  as  trustee  for  his  wife. 
Watker  v.  Walker,  76  U.  S.  9  WaU.  748  (19: 
814);  Jaeobt  v.  HeOer.  118  Mass.  167. 

Bfaice  the  enabling  statutes,  the  wife  may  sua 
in  her  own  name  even  her  husband,  and  en 
force  payment  as  airainst  a  stranger. 

Etiurton  v.  Clayton,  82  111.  498;  StroMt. 
Skinrter,  4  Barb.  565;  Monroe  v.  May,  9  Kan, 
478;  Drury  v.  Briteoe,  42  Md.  165;  Logan  v. 
HaU,  19  Iowa,  491;  Welts,  Sep.  Prop.  Mairted 
Women,  §  878  «t  teq,  and  cases  cited. 

The  disability  of  a  married  woman  being  re- 
moved, tbe  Statute  of  Limitations  so  far  as  her 
separate  property  is  concerned,  applies  to  her 
aa  well  as  to  any  other  person. 

Brmcn  v.  Coumnt,  61  Maine,  80S-^;  Oaet- 
ner  v.  Walrod.  88  HI.  176;  W&eon  WiUan,  86 
Cal.  450. 

Mr.  John  Selden.  for  appellee: 

Where  tbe  wife  has  no  other  trustee,  her 
husband  becomes  mcbr  by  operation  of  law. 

Butehim  v.  Dixon,  11  Hd.  29;  Qover  t.  Ow- 
inoe^  16  Hd.  99. 

When  be  obulns  possession  of  her  separata 
estate,  whether  in  invitum,  or  through  her  con- 
sent, he  holds  it  in  trust  for  her  benefit. 

Walet  V.  Neaibould,  9  Mich.  65-66;  Berft^t 
App  60  Pa.  416;  2  Story,  Eo.  Jur.  g  1880;  jone$ 
V.  Clifton,  101  U.  8.  im  (25:910). 

The  circunutances  that  her  mean*  have  been 
mingled  with  mon^  of  his  own,  cannot  affect 


raulOy  presumed  gifts.  Schouler,  Dom.  Bel.  242. 
Compare  Wells,  Bep.  Prop.  Mar.  Wom.  142. 

Tbe  fact  that  be  recetved  her  property  as  a 
loan,  so  as  to  entitle  her  to  payment  amonff 
otber  creditors,  may  be  proved  by  Indlreot  or  dr- 
oumstantial  evidence,  without  proving  an  expreea 
promise  at  or  before  the  transaction.  Wtfls,  Bep. 
Prop.  Mar.  Wom.  Sn-MB,  (IT,  and  cam  died;  TUidc 
V.  Devrles,  SO  Pa.  887;  Trtpoer  v.  Abrahams,  IS  Pa. 
Mt  Earl  v.  Champion,  SB  Pa.  lU;  Bandf  ord  v.  Wee- 
den,  S  Helak.  7ft:  Crlsaman  v.  CrlsBinan,  28  Mich.  SIT; 
Steadman  v.  Wilbur,  T  B.  1. 481;  Jayoox  v.  CkldweU, 

Bvldenoe  of  the  hnsband's  declaratkms  la  anonffh 
to  establish  a  trust  In  her  favor  as  against  blm  and 
Us  perBunal  representatives,  though  not  as  against 
Us  creditors.  Moyer'a  App.  77  Pa.  486;  Alston  V. 
BowtaB,18  P1a.U8;  Jaoota  T.  Heder.  US  Haas.  ML 

Tbe  modern  doctrine,  sloos  the  statutes  Id  regard 
to  the  separate  property  of  a  married  woman,  is 
that  where  she  has  a  right  to  her  property  under 
tbe  statute,  as  If  sole,  her  husband's  dealing  with 
her  funds  will  be  presumed,  la  the  absence  of  proof 
to  the  contrary,  to  be  In  tbe  oharaoter  of  agent 
for  her,  and  they  will  not  be  deemed  to  have  become 
hia  property,  unless  be  alDrmatlvely  (vtabllsbea  a 
gift  or  other  legal  transfer.  Abb.  Tr.  Ev.  174;  Pat- 
ten V.  Patten.  T5  lU.  440,  440;  Houston  v.  Clark,  BO 
V.  H.  482. 

A  wife  received  a  banker's  draft  for  the  amount 
Of  a  legacy  given  to  her  separate  use.  She,  after 
living  Indoned  the  draft,  gave  It  to  ber  husband, 
who  paid  It  mto  bis  current  account,  and  on  the 
same  day  placed  It  upon  a  deposit  account  In  his 
«WD  name,  and  then  showed  hia  wife  tbe  deposit 
note.  Be  died  very  shortly  after.  The  widow  gave 
evidence  that  she  never  Intended  to  give  up  tbe 
eontrol  of  this  money.  Held,  that  the  exanutors  of 
tbe  husband  must  pay  her  this  sum.  Oreen  t. 
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CarUll,  40  L.  J.  N.a  Ch.  AT,  L.  R.  4  Ch.  Dlv.  BBS;  4 
Jao.  Fish.  I>ig.nOL 

WfaMe  defendant,  ezaoutor,  oUaged  a  gift,bafora 
a  death.  Add,  that  tbe  dataidant  held  tba  afflrm^ 
tl  ve.  and  that  the  burden  of  establishing  tbe  alleged 
gift  rested  upon  her.  Ooaklin  t.  OonkUn, »  Hun. 

cn. 

The  defendant,  who  was  tbe  widow  of  the  Intee- 
tata.  testlfled  that  a  few  days  before  his  death  aba 
took  possession  of  the  bonds  in  question,  and  kept 
continuous  possession  thereof  until  after  bis  death, 
when  she  depodted  them  with  a  friend.  Held,  that 
thiB  evfdeuoe  failed  to  ahow,  aa  between  a  husband 
and  bis  wife,  aohuige  <tf  tbe  title  to  the  bonds,  or 
In  any  legal  sense  a  change  of  his  poasesBionthere- 
of,  and  was  insuffloient  to  establish  a  fiit  from  tha 
husband  to  bis  wife.  idem. 

Pi«sumptlon  is  against  gift.  It  most  be  estab* 
liShed  beyond  suspicion.  2d.  tBtr,  Orey  v.  Orey,  4T 
N.  T.  BOB-fifiS:  Walter  v.  Hodge,2  Bwanst.  97;  2  Rent, 
Com.  444. 6tb  ed:  Coutant  v.  Schuyler,  1  Paige.  SU. 

Tbe  fact  of  the  gift  having  been  made  must  b» 
dearly  proved.  Jennings  v.  Davis.  81  Conn.  UB; 
Walter  v.  Hodge,  2  Swanst  97)  Williams,  Exra. 
716;  Mews  V.  HeWB,  U  Bear.  SSB;  Oinitant  v.  Bchuy- 
ler,  1  Paige,  810  (Bk.  2,  Law.  ed.  p.  062  and  note); 
ShutUewortb  v.  Winter.  5&  N.  T.  020;  Kenney  v. 
PnbUoAdmhilstiator,  2  Bradf.  8U. 

Bfnoe  the  Aot  of  1848,  tn  relation  to  tbe  rights  of 
married  women,  when  tbe  wife  la  in  posseBsioo  of 
property  under  claim  of  ownwship,  ber  rights  aa 
owner  cannot  be  overlooked  without  evidence,  any 
more  readily  tban  If  she  were  unmarried.  Peters 
V.  Fowler,  41  Bart).  407. 

Hie  statute  has  worked  this  change:  and  instead 
of  an  adverse  pieaumption  that  the  property  oon- 
nected  with  a  bualnen  which  shecarrled  on  before 
hermarrlaga,  andwhfob  abeolalmed  toownas  a 
singla  woman,  wia  tbe  proper^  in  her  posssssico, 
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as  bctneen  tbctnseives,  tbe  obligatloDB  of  the 
tn;st. 

Central  Nat.  Bank  v.  Conn.  Mui.  L.  Int.  Co. 
m  U.  S.  54-70  (26:693-700). 

Bj  Act  of  Congress,  April  10,  1869,  §  1  (16 
Stat,  at  L.  45),  now  %  727,  R.  S.  D.  C,  title 
of  the  appellee  to  ber  semrale  estate  was  ren- 
dered as  absolute  as  -if  she  were/«ni«  wb,  and 
ber  estate  placed,  in  ezpresa  terms,  beyond  tbe 
disjx'sul  01  her  husband. 

llit:  V.  National  Met.  Bank,  111  U.  8.  72fi 
(2U:5i»);  MatUxm  T.  MeOrtto.  112  U.  S.  718 (28: 
824). 

A  f  ter  ft  bad  been  shown  that  tbe  property  ac- 
crued to  the  wife,  by  descent  from  her  father't 
and  brother's  estate,  the  presumption  necea* 
sarily  is  that  it  continues  hers. 

In' such  a  case,  it  lies  upon  one  who  asserts 
it  to  be  the  property  of  the  husband,  to  prove 
a  transmission  of  the  title,  either  by  gift,  or 
contract  for  value.  Tbe  lawdoes  not  transmit 
it,  without  the  act  of  the  parties. 

OrabUl  v.  Moyer,  45  Pa.  584;  Bergqft  App. 
60  Pn,  408;  Bithop  v.  State,  88  Ind.  74,  75. 

The  husband  cannot  acquire  the  property  of 
his  wife,  except  by  gift  or  purchase,  any  more 
than  be  can  that  di  a/enu  tole. 

White  V.  Zone,  10  Mich.  335;  2  Kent,  Com. 
48H;  Bojid  V.  De  La  Montngnie,  78  N.  Y.  498; 
Darliii'jton'i  App.  66  Fa.  612;  Smyley  t.  Reem, 
63  Ala.  101:  yfeliae  v.  BattU,  69  N.  0.  106-7. 

The  confidence,  affection,  or  sense  of  duty 
so  reiulily  established  in  all  fiduciary  relations, 
requires  tbe  transactiona  between  persons  oc- 
ci;|»yii'!T  such  relatious  to  be  viewed  under 
principles  essentially  dillcrent  from  those  which 
prevail  in  ordinary  coses.   And  by  a  general 


belonged  to  ttic  busband,  the  presump) Ion  la  now 
la  her  favor,  and  must  be  overcome  by  the  party 
vbo  dtxputea  her  tight  or  title.  Peters  v.  Fowler, 
<1  Bnrb.  4ST. 

A  buBband  Is  aoeonotable  for  the  personal  estate 
of  the  wife,  secured  to  ber  separate  use  by  a  deed 
of  morrlagre  eettleraent,  and  which  has  come  into 
his  hands  during  tbe  coverture,  but  not  for  low- 
est on  moneys  he  may  have  reoeived  for  debts  due 
to  her.  lube  husband  la  also  accountable  for  the 
rents  and  proflta  of  the  wife's  real  estate,  received 
by  him;  and  lands  purchased  by  him  with  tbe 
moneys  of  tbe  wife  are  deemed  to  be  held  In  trust 
for  ber,  though  purchased  in  his  own  name;  and  a 
third  person  to  whom  tbe  busbend  bad  conveyed 
on  estate  so  purchased,  with  notice  of  the  manner 
of  hie  ncquiriog  it,  was  held  to  bo  chargeable  with 
the  trust;  but  the  trustee  Is  to  be  allowed  for  any 
beneficial  and  permanent  improvementa  made  by 
talm  on  tbe  estate,  Methodist  Bpls.  Churoh  v. 
laques,  1  Johns.  Ch.  iSO  ( Bk.  1,  Law.  ed.  SOB  and  note). 

A  married  woman  deposited  V.  8.  Treasury  notes 
In  a  bank,  taking  a  receipt  therefor,  by  which  the 
bank  atrreed  to  deliver  the  notes  to  her  on  the  sur- 
render to  it  of  tiie  receipt.  The  notes  were  sold  by 
the  bank  by  direction  of  tbe  husband,  and  the  pro- 
ceeds paid  to  hloL  After  the  death  of  both  hus- 
band and  wife,  the  wife's  administrator  presented 
the  receipt  of  tbe  book,  and  demanded  a  return  of 
the  notes,  ffeld,  that  In  the  absence  of  proof  that 
the  notes  belonged  to  the  husband  or  came  to  the 
wife  in  auob  a  way  as  to  vest  title  in  him.  It  must  be 
inferred  tbat  tboy  were  lier  separate  proper^,  and 
payment  to  him  was  no  defense.  Oanler  v.  Troy 
City  Nat.  Bank,  W  X.T.  487.  aSrming  SON.  T.Week. 
Dig.  541. 

Tbe  intestate  received  his  wife's  separate  prop- 
erty, and  Invested  and  teln^-eated  it,  and  deposited 
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rule  of  equitjr,  the  burden  of  sustaining  such 
transactions  is  imposed  upon  the  fiduciary. 

1  Story,  Eq.  Jur.  812. 

Gifts  from  the  wife  to  her  husband  are  ex- 
amined by  courts  of  chancery  "with  an  auzioua 
watchfulness  and  caution  and  dread  of  undue 
Influence." 

2  Story,  Eq.  Jur.  g  139S;  Farmer  v.  Phmur, 
80  N.  J.  Eq.  215;  ComttoeV*  App.ATSev  Eng. 
Bep.  692, 55  Conn.  222. 

They  are  n^ver  to  be  Infnred,  without  clear 

evidence. 

1  Dan.  Cb.  Fr.  100, 5th  Am.  ed.;  Wella  Sep. 
Est  Mar.  Worn.  §  888. 

Tbe  profits  or  income  of  ber  separate  estata 
might  be  suppojed,  were  there  no  evidence  to 
tbe  contrary,  to  have  been  applied  to  tbeircom* 
moQ  support. 

£4/on  V.  Green  Bay  A  3f.  R.  Q>.  42  Wis.  598; 
Stennett  v.  BradUy,  70  Wis.  280;  B^er  v. 
Flinn,  6  S.  C.  216;  AlUn  v.  AlUn,  80  Ala.  180. 
Lower  V.  Lower,  46  Iowa,  627;  Schouler,  Hush. 
&  Wife,  §S  254,  284. 

His  possession  and  use  of  her  estate,  and  the 
length  of  the  period  for  which  such  possession 
and  use  were  continued  must  be  viewed  In  con- 
nection with  the  relations  of  confidence  and  af- 
fection between  tbe  parties. 

Sexton  V.  Wheattm,  21  U.  S.  8  Wheat.  289 
(5:603);  Varlington't  App.  86  Pa.  519;  Bank  of 
U.  S.  V.  Lee,  88  U.  8. 18  Pet.  118  (10:81);  U.  8. 
Trust  Co.  V.  SedgtBiek.  97  U.  8.  808  (24:957). 

The  money  was  her  own.  She  was  not  bound 
to  rescue  it  from  ber  husband,  or  proclaim 
that  It  was  not  a  gift,  but  might  properly  sup- 
pose tbat  he  tooh It  to  keep  for  her. 

Bergeite  App.  60  Fa.  415;  Wells,  Sep.  Prop. 


the  securities,  together  with  his  own,  in  tbe  Joiat 
name  of  himself  and  wife.  He  subsequently  con- 
verted the  securities  to  bis  own  u!te,  and  on  bis 
death  she  claimed  them  from  the  estate.  Held, 
tbat  the  presumption  was,  that  the  husband  held 
the  securities  for  safe  keeping,  and  that  the  Sutute 
of  Limitations  did  not  begin  to  mo  until  ademand 
and  refusaUoruntil  aftertheiroonveraion.  Brooks 
V.  Brooks.  4  Redf.  818. 

Uoney  of  the  wife,  by  her  given  Into  her  hus- 
band's pOBseesion,  presumed,  even  against  his 
.  creditors,  a  loan,  not  a  gift.  Berdell  v.  Berdell,  t 
Month.  L.  Bui.  (N.  T.)  88. 

Where  money  belonging  to  a  wife  was  deposited 
In  ber  name  by  ber  husband  in  alMmkand  credited 
to  her  individually  tn  tbe  passbook,  the  bank  can- 
not Justify  payments  to  him  by  proving  an  oral 
agreement  with  him  to  the  effect  thatl  It  might  to 
withdrawn  by  his  checks.  In  her  name,  without 
showing  that  he  had  authority  to  moke  tbe  checks. 
Bates  V.  First  Nat.  Bank  of  Qrookport,  23  Hun,  42a 

Property  purchased  In  part  with  the  wife's  mon- 
ey, being  claimed  by  the  husband's  creditors,  ftdd, 
legally  and  equitably  tbe  husband's  txut  subject  to 
the  equitable  claim  of  the  wife  for  ber  money  used 
in  its  purchase.  Ford  v.  Johnston,  T  Hun,  Sin. 

The  closeness  of  the  relation  bas  Induced  ilM 
courts  to  apply  strictly  tbe  laws  relating  to  prin- 
cipal and  agent  as  between  husband  and  wtfeu 
Comstock  V.  Comstock,  57  Barb.  4G3;  Clancy.  BIgbta 
of  Women,  847;  Hoffman  v.  Treadwell,  2  Thomp.  ft 
a  ST;  Smith  v.  Fellows.  »  Jones  *  B.  80, 47. 

Tianafer  of  wife's  ctaooea  In  aoCion  to  huabandt 
what  necessary  to  eotabllah.  1  Bisb.  Mar.  Worn. 
•  111;  Nash  v.  Nash,  2  Hadd.  133;  Blcbarda  v.  Bfob- 
ards,  2  Bam.  &  Ad.  447:  Oaters  v.  Uaddy,  6  MMa. 
ft  W.  423;  Brooks  V.  Brooks. 4  Bedf.SlS. 

Tlie  resumption  of  law  Is,  that  the  wife's  money 
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Harried  Women,  %  889;  McLaren  t.  Hall.  26  i 
Iowa,  805:  Bodgert  t.  Pike  Oe.  Bank,  69  Mo. 
694.  565. 

The  use  and  possession  of  property  create,  of 
themselves,  do  presumption  of  gift. 

MelMrmotf»  App.  106  Pa.  367,  368. 

Nor  should  the  use,  possession  and  manage- 
meui  bv  the  liusband  of  the  separate  estate  of 
the  wife  nise,  inter  em,  the  presumption  of  a 
gift. 

Wells,  Sep.  Prop.  Married  Women,  45, 
856, 888;  White  v.  Zone,  10  Mich.  835;  Grabt'U  v. 
Moyer,  45  Pa.  534;  I^er  v.  Lower,  46  Iowa, 
687;  Vreeland  v.  Vreeland,  16  N.  J.  Eq.  523; 
Bonmrd  v.  Core,  88  111.  20,  31;  Bodgerev.  Pike 
Co.  Bank.  C0  Mo.  S64;  Breughton  t.  Brand,  18 
West.  Rep.  255.  94  Mo.  174. 

Nor  do  they,  of  necessity,  elsewhere  sqb- 
Ject  her  estate  to  the  claims  of  his  creditors. 

Voorheee  v.  lionesteel.  83  U.  S.  16  Wall.  31 
(21:271);  Aldridge  v.  Muirkead,  101  U.  S.  899 
<25:1013);  TretefiY.  Wirtx,  84  N.  J.  Eq.  129,  SO; 
BoleoTnb  t.  Peopl^$  Sav.  Bank,  92  Pa.  344; 
Wearer  v.  Both.  106  Pa.  408;  Wheeler  v.  Bay- 
nand,  180  Mass.  249. 

If,  while  they  are  living  together,  he  is  per- 
mitted to  take  the  interest  or  jiroflls  of  the  estate, 
it  should,  as  between  the  huslwnd  and  wife, 
raise  do  presumption  prejudicial  to  her  rights. 

Bongard  v.  Core,  82  111.  20,  21. 

The  exercise  by  the  busbaDd  of  acta  of  appa- 
KDt  ownership  over  property  belonging  to  his 
wife,  ta  scarceiTto  be  avoided. 

2  Bish.  Mar.  Worn.  183;  Dean  r.  Bailev,  60 
m.  484;  Primmer  v.  Clabavgh,  78  Hi.  94;  BJood 
Bamea,  79  111.  438,  439;  StaU  v.  Beigart.  1  Gill, 
28;  Qover  v.  Owinge,  16  Md.  99. 


The  obligations  of  the  husband,  where  the 
receipt  ana  appropriation  are  made  with  the 
wife's  knowtedge  and  acquiescence,  are  alnnya 
founded  on  an  agreement  by  the  husband  to 
repay  the  money  or  properly  so  appropriated. 

Edetenv.  Edelen.  11  Md.  420;  Kvfmv.  Stavj. 
field.  28  Md.  215;  Bill  v.  Jm,  38  Md.  lt*5; 
Ti/eon  V.  Ti/»on.  54  Md.  88;  Jenkina  r.  Middle- 
ton,  11  Cent.  Rep.  542,  68  Md.  540;  Seeder  v. 
Flinn,  6  S.  C.  216;  MeLurer.  Lancaster.  24  S. 
281.  282;  ttaekeH  v.  Sfta/brrf,  86  N.  C.  144; 
Morrie  v.  Morrie.  94  N.  C.  616,  617. 

Delivery  and  intention  are  eeseotlal  to  the 
creation  of  such  gifts  of  personal  property  as 
mav  be  lawfully  made  between  husband  and 
wife. 

XftnhcUt  V.  Jaquith,  184  Mass.  138;  WUliame 
V.  Kim,  43  Conn.  572,  573;  Comatoek't  App.  4 
New  Eng.  Rep.  592,  55  Conn.  222. 

Where,  by  virtue  of  the  marital  relatiou.  the 
husband  is  empowered  to  acquire  title  lo  the 
property  of  the  wife,  be  must  do  some  act 
evincing  a  clear  intention  to  make  the  property 
bis. 

WhiU  V.  WatYc,  47  VL  508;  Ptrrrjf  v.  Whee- 
lock,  49  Vt.  67;  Moulton  v.  Hatey,  57  N.  H.  184; 
2>'cKton  V.  ra>/or.  32  Ohio  State,  414;  Ilieka  v. 
Skinner,  71  N.  C.  539;  Hcrgei/'e  App.  60  Pa. 
417;  Moyer'iApp.  77  Pa.  484;  Patten  v.  Patten, 
75  III.  451,  452. 

In  what  the  husband  did,  there  was  no  in- 
tent to  appropriate  tbe  money  to  himself. 

Treeeh  v.  Wirtz,  84  N.  J.  Eq.  129. 

He  will  stand  as  her  debtor  for  tbe  amount 
received. 

Toyng's  Est.  65  Pa.  104,  105. 

A  gift  of  this  nature,  if  estabtiabed  by  proof. 


remaina  her  own  after  her  husband  has  taken  It 
Into  bto  poaaeeslOD.  and  that  he  holds  It  for  her  use 

and  beneflL  Bis  faoldinir  must  be  deemed  to  be  lo 
trust,  and  tbe  Statute  of  Limitations  does  not  be- 
fiD  to  ran  nntU  from  tbe  time  of  a  demand.  HUe- 
wua  T.  Hlleman,  85  Ind.  L 

Oootfdertav  the  confldentlal  relations  of  husband 
and  wife,  the  mere  receipt  of  her  money  or  proper- 
ty bf  Mm  la  but  allffht,  If  any,  eridenoe  of  a  fflft. 
An  bitentioa  on  her  part  to  devest  bw  right  to  It 
bjr  (tft  should  be  made  to  appear.  UcNallr 
Vdd.a01flnn.  908. 

Where  a  husband  deposits  his  money  In  s  bank, 
and  takes  a  receipt  lo  his  wife's  name,  this  does  not 
eonstltDte  a  donation  to  his  wife,  but  the  money 
remains  communis  proper^,  and  subject  on  his 
death  to  be  administered  as  belonnrlav  to  his  estate. 
WeUlwm  v.  Odd  FeUows  Bldg.  *  Bzch.  Go.  68  Tex. 
MO. 

A  haeband  deposited  money  in  a  savings  bonk  In 
tbe  Joint  names  of  himself  and  wife.  There  was  no 
proof  of  a  delivery  and  no  evidence  of  a  gift  be- 
yond the  fact  that  he  once  said  that  he  would  have 
DO  more  to  do  with  it  Held,  that  the  deposit  was 
not  hers.  Schick  v.  Orote.  6  Cent.  Rep.  828,  43  N.  J. 
Eq.  352;  People  v.  State  Bank,  88  Hun,  007. 

While  a  married  woman  may  makea  gift  to  her 
Imsband,  her  Intention  to  do  so  must  clearly  ap- 
pear. Fsnner  r.  Parmer,  8B  N.  J.  Bg.  m. 

Where  a  wife  deposited  money  of  her  husband, 
«ODStetlng  mainly  of  her  own  earnings.  In  a  savlDga 
bukk,  in  berowo  name,  without  his  knowledge— 
fldd,  not  a  1^  but  to  belong  to  the  husband.  Ho- 
OermoCt^  App.  106 1^  8SB;  B.  a  n  Am.  Bep.  fiSS. 

If  a  husband  has  reoelved  money  belonging  to  bis 
wife.  It  Is  not  neceesarr,  to  enable  her  to  prove  a 
claim  against  his  administrator,  to  show  that  he 

ISl  U.  8. 


held  the  money  In  trust  for  her,  or  had  the  use  of  It 
for  a  specific  purpose.  Palmer  v.  Hanna.  6  Golo.  5&. 

Theraerepoasea8ton,)by  tbehusbuidiOf  the  wlfe^ 
property  raises  no  presumption  of  a  gift.  Lyle^ 
Est  U  PhUa.  (Pa.)  M. 

Where  a  man  iMught  land  with  fats  wife's  money, 
which  both  occupied  as  a  homestead  till  his  death, 
and  attempted  to  convey  It  to  his  wife  by^an  Invalid 
deed,— Held,  that  the  wife,  who  bad  continued  tu 
possession  for  four  yean  after  the  execution  of  the 
deed,  could  have  her  title  quieted  as  against  her 
husband's  heirs.  Leonard  v.  Wills.  24  Km.  S8l. 

Where  a  husband  has  used  his  wife's  money  In 
payment  of  fiimlly  expenses,  with  berGotisent,and 
without  any  agreement  to  repay  her,  she  cannot  re- 
cover therefor  from  her  buatiand's  estate.  Court- 
right  V.  Courtrlght,  53  Iowa,  67;  Damaby  v.  Dam^ 
by,  14  Bush  (Ky.)  485. 

The  form  of  the  account  to  whloh  the  deposit 
was  made.  Is  not  evidence  of  gift  to  the  wife  from 
the  husbaDd,  Bratnook  v.  Boston  Sav.  Bank,  104 
Mass.  228:  Brown  v.  Brown,  S3  Barb.  685;  Haraball 
V.  Crutwell.  L.  B.  V)  Eq.  828;  Smith  r.  Speer,  84  N. 
J.  Bq.  888;  IHltB  v.  Steveuon.  IT  K.  J.  Bq.  407. 

Where  money  belonping  to  the  husband  Is  de- 
poaftedlo  the  name  of  the  wife,  thedrawlng  checks 
thereon  by  her  In  payment  of  bis  debts  and  tor 
household  expenaei  ll  evidenoe  to  show  that  tlie 
wife  Is  the  mere  agent  of  the  husband,  and  that  the 
money  so  deposited  and  remaining  In  th^  bank  be- 
longs  to  his  estate  and  not  to  the  wife's.  Lloyd  v^ 
Pughe.  L.  B.  8  Ch.  App.  88;  4  Hoak,  Eng.  Bep.  TTS, 
rerorslng  same  case.  8  Monk,  Eng.  Bep.  716;  L.  IL 
14  Eq.  241.  See  QiUiland     OmQand,  SO  Mo.  BO. 

Evidence  that  the  Intestate  gave  his  wife  money 
to  purchase  furniture,  whloh  she  did,  without  any 
thing  further  to  show  a  gift,  doea  not  exonerate 
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would  be  regarded  with  much  jealovuj,  in  a 
court  of  equity. 

Iso  sucU  donation  is  ever  supported,  unless 
it  salisraciorily  appears  that  it  is  not  tainted 
with  UieioflueDce  springing  out  of  the  marital 
relatiffli. 

Smiley  T.  Reese,  58  Ala.  101;  Boyd  v.  De  La 
Montofjnie,  73  N.  Y.  498. 

The  obligation  of  the  husband  to  provide  for 
the  muiDtcnance  of  tbe  wife,  is  not  avoided  by 
herposscssion  of  a  separate  estate. 

Bodgeni  v.  Bo^na,  4  Clark  &  F.  828;  Dodge 
V.  EnoviUt,  114  U.  8.  4S0  (20:144);  WeUa,  Sep. 
Prop.  Married  Women,  g  85. 

There  has  been  no  laches,  nor  any  acqul- 
escence.  on  her  part,  to  defeat  ber  rights. 

Kellitr  T.  KeUer,  45  Md.  27S;  Boteie  v.  StoM- 
Street, «  Md.  432;  Otwaldy,  Hoover,  48  Hd.  868. 
860;  Comstocl^t  App.  4  New  £ng.  Rep.  50%  5S 
Coon.  222;  McLaren  t.  HaU,l^  lows.  800; 
Bodgen  v.  Pike  Co.  Bank,  60  Mo.  564,  665. 

It  would  shock  the  sense  of  riffht,  if  a  pos- 
aession  which  was  permissive  and  eatlrely  con- 
sistent witb  the  title  of  another,  should  silently 
bar  that  title. 

Kirk  T.  Bmith,  22  U.  &  0  meat  288 
(6:M). 

Waen  a  trustee  uDeauivocally  repudiates  the 
trust,  and  claims  to  bold  tbe  estate  as  bis  own, 
and  such  repudiation  and  claim  are  brought  to 


the  knowledge  of  the  cestui  que  trust,  tbe  Sta^ 
ute  of  Limitations  will  begin  to  run. 

U.  8.  V.  Taylor.  104  U.  S.  822(26:728);  Bacon 
V.  Bites,  106  U.  S.  107  (37:71);  FltUmm  v.  Phi- 
lippe, lis  D.  8.  157  (29:880). 

Mr.  Justiee  Field  delivered  the  opinion  of 
the  court: 

This  suit  was  brought  by  the  oomplaioant 
below,  appellee  here,  Jeannie  £.  Sticliney. 
widow  of  William  Stickney,  wbu  died  in 
October,  1881  against  certain  of  his  hdis,  to 
establish  her  claim  as  creditor  for  tbe  sum 
of  about  seventy-nine  thousand  dollars  ogainst 
the  estate,  real  and  personal,  held  in  the  name 
of  ber  husband  at  tbe  time  of  his  deaUi,  and 
to  obtain  a  decree  that  said  estate  be  applied  to 
its  payment,  except  so  far  as  may  be  neces- 
sary to  discharge  his  just  debts.  Her  conten- 
Uon  Is,  that  all  that  estate  was  acquired  by  l**"] 
her  husband  with  her  moneys  received  bj 
ber  as  legatee  under  the  will  of  her  deceased 
father,  Amos  Kendall,  and  which  were  de- 
livered to  him  to  invest  for  her  benefit  and  in 
her  name,  but  which  without  her  knowledge, 
and  orairary  to  her  directions,  he  used  and  in- 
vested  in  his  own  name. 

Complainant  Intermarried  with  William 
Slickney  in  Januaiy,  1852  and  continued  his 
wife  until  his  death  in  October,  1881.  They 


ber  from  aooountiofffor  It  as  admtnlatratrix.  Re 
Ward,  2  Redf.  251,  oltlnff  BedeU  v.  CarU,  83  N.  T. 
681;  Shutilewortb  v.  Winter,  U  N.  T.  621;  Irish  t. 
Nuttlnff,  47  Barb.  37a 

After  It  has  been  sfaown  either  that  the  tinaband 
received  propertr  to  bta  wife's  use,  or  that  sbe  had 
title  to  property  In  the  poasesBlon  of  either  or  both, 
or  that  It  was  in  ber  poMessioa  Id  a  separate  bust- 
oeas  bclonffinflT  to  her  under  the  statute,  tbe  burden 
fs  oD  thoee  who  claim  it  to  be  his  to  show  hk  title. 
Peters  V.  Fcnrler«  41  Barb.  407;  Vroomao  v.  Grlf- 
fltbs,  4  Abb.  App.  Dec  flOfi. 

It  belug  shown  tliat  title  to  property  was  In  either 
tbe  wife  or  the  husband,  no  presumption  of  a 
transfer  of  tbe  title  to  the  other  can  be  drawn  from 
the  mere  fact  of  poseeeston  by  the  other;  the  bur- 
den of  proof  ta  on  the  one  who  aasartsa  obanse,  to 
give  some  evidence  beyond  the  merd  poaseeslon. 
Wells,  Sep.  Prop.  Harried  Women,  224-228,  and  oases 
cited;  Abb.  Tr.  Bv.  IflS. 

Tbe  plalnttfTs  Inteetate  being  at  the  point  of 
death,  aod  desiring  to  give  to  tbe  tespoodeat  asum 
of  money  then  on  deposit  to  his  credit  In  a  bank, 
delivered  to  blm  a  oheok  upon  his  l>ank  for  tbe 
Btnount  of  the  deposit.  Held,  that  the  delivery  of 
tbe  check  was  notaaufflolent  delivery  of  the  money 
to  render  the  gift  valid  and  effectusL  Be  Smither, 
80  Hun,  SBS. 

It  was  held  In  Harris  v.  Clark,  8  N.  T.  98,  that  a 
written  order  upon  a  third  person,  made  by  the 
doDor,  was  not  the  subjeot  of  a  valid  gift,  either 
Inter  aim  wmorttii  causa.  Hewitt  t.  Kaye,  L.  R.S 
Bq.ue' Second  Nat.  Bank  v.  Williams.  18  Hlob.  28L 

A  gift  to  a  married  woman  from  her  husband,  va- 
lidity of,  and  what  is  a  sufHoieot  delivery,  deter- 
mined.  Axmltage  r.Uaoe,  16  Jones 107;  8.  G. 
SlDaOyBeg.  N0.4XL 

Wtaoerer  alleges  a  gift  must  prove  It  clearly. 
Walter  T.  Hodge,  V  Bwanst.  91;  Doty  v.  WlUson,  47 
N.Y.  680. 

A.oheok,  or  order  to  pay  money,  is  not  good  as  a 
gift.  An  IndorsemeDt  la  almply  an  order  to  pay 
money.  A  oheck  does  notamoont  to  an  assignment 
of  tbe  funds;  until  payment  it  Is  revocable  by  tbe 
drawer.  Harrii  v.  Clask,  8  M.  Y.  88;  Lust  v.  Bank 

140 


of  N.  A.  48  BBrb.2ei;  Phelps  v.  Phelps,  28  Bnrb.  128; 
Fulton  V.  Fulton.  48  Barb.  COS;  Beak  v.  Ik-uli,  8 
Hoak,  Eng.  Rep.  890. 388,  note,  L.  R.  IS  Eq.  48U. 

It  is  otherwise  as  to  the  delivery  of  a  certificate 
of  deposit,  or  cboses  in  action  which  are  evidence 
of  IndetitedDesB  enforceable  against  the  Institution 
or  Individual  by  whom  they  are  issued.  Westerlo 
v.De  WltcaSN.  7.840;  Champney  v.  Blanchard,  88 
N.  Y.  Ill:  Be  Smither,  80  Hun,  B82.  684. 68S. 

Where  a  husband  deposited  In  a  savings  tunk. 
money  belonging  to  blmself ,  to  bta  own  credit,  say- 
ing be  wanted  It  so  that  either  he  or  bis  wite  could 
draw  themoney,  and  both  be  aod  his  wlfeentered 
their  names  on  the  signature  book,  opposite  whloh 
the  clerk  of  the  bai^  wrote  the  words,  *to  be  dra  wn 
byeltber,"anda  paaabook  was  given  to  the  hus- 
band, as  avouoberfortfae  deposit,  It  was  held  (!> 
tiiat  tbta  was  not  a  vaUd  gift  of  tbe  money  to  the 
wife— a  delivery  of  the  money,  or  at  least  of  the  evi- 
dence of  the  deposit,  being  indispensable  to  such 
agift:  andfQ  that  the  wife  was  a  moe  agent  of  tbe 
husband,  in  respect  to  tbe  sum  deposited,  without 
any  beaefldal  Interest  therein.  Brown  t.  Brown. 
S3  Barb.  066. 

Honey  of  the  wife  in  the  bands  of  tbe  husband, 
creates  a  liat)llity  OD  bis  part  to  pay  principal  and 
Interest.  And  Uie  Statute  of  Limitations  will  not 
oommeooe  to  run  nntU  a  demand  or  until  he  has 
refused  to  aooount  for  the  same.  Be  Wiltsle,  18 
ir.T.8tateBep.l44;  affirmed  In  U  N.  Y.  State  Bepw 

2se. 

As  to  Statute  of  Umltatlona,  see  Boughton  v. 
Flint,  74  N.  Y.  476;  Payne  t.  Gardiner,  28  N.  Y.  148, 
and  other  oasee  cited  in  IS      Y.  State  Rep.  146^ 

Hualwnd  bolus  m  trust  for  the  wife  property 
purcbaaed  witb  ber  money  and  conveyed  to  him. 
Brongftton  t.  Brand,  IS  West.  Bep.XSB,  84  Ho.  108l 

A  husband  wlio  reoelvea  tbe  principal  of  Us 
wife's  separate  estate  Is  bound  to  account  to  her 
for  It.  Wood  r.  Chetwood,  18  Oeat.  Bep.  848. 44  N. 
J.  Eg.  01. 

A  husband  is  bound  to  aooount  to  bis  wife  fee 
such  part  of  the  principal  of  her  estate  as  he  re> 
oeivea  for  ber.  Jonea  v.  ftaTenport.  11  Cent.  Bep. 
6Vr,41N.  J.Bq.a8. 
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redded  in  the  District  of  Coliimbln,  and  tbefr 
mtrried  life  was  one  of  mutual  coDfidence 
•Dd  affection,  nothiog  ever  occurring  to  tnnr 
its  happiness.  From  bis  marnn;;e  to  1857  he 
was,  the  greater  part  of  the  time,  a  clerk  in 
the  goTeromcnt  service.  To  that  year  he  be- 
came secretary  of  Mr.  Kendall,  and  continued 
M  until  tbc  tatter's  deatli  id  November,  1869, 
receiving  a  montblv  salary  of  (100,  or,  as  sup- 
posed by  one  of  bis  brolberd,  a  yearly  salary 
of  $1,500,  himself  and  wife  living  with  and 
receiving  their  board  from  Mr.  Eendnll. 
Whilst  secretary  of  Mr.  Kendall  he  received 
no  salary  from  any  other  source.  He  bad, 
however,  nfcumulated  a  small  amount  of 
property,  ^Inefly  In  lands,  but  it  appears  to 
have  been  acquired  from  moneys  or  proceeds 
of  property  given  to  bis  wife  by  her  father  or 
from  moneys  furnished  by  bim.  It  is  not, 
Jiowever,  important  for  the  disposition  of  the 
prcacni  case  to  dMeimine  vhetber  be  had, 

rvious  to  tbe  death  of  Mr.  Kendall,  property 
his  otrn  right,  and,  if  so,  tbe  extent  of  it. 
The  question  is,  did  he  receive  moneys  of  bis 
nife  to  invest  for  her  bcuclit,  which  he  used 
and  iuvctifed  in  Lis  own  name,  and,  if  so, 
whether  tlib  estate  which  be  left  Btandlog  in 
his  name  can  be  subjected  to  the  payment  of 
the  ammint  thus  received, 

Mr.  Keodnll  left  at  his  death  an  estate 
worth  nearly  half  n  million  of  dollars.  BTbia 
will  he  made  his  fourdaughters residuary  fega* 
tees,  and  provided  thai  payment  of  any  debts 
which  might  he  due  lo  him  from  any  of  them 
shoulil  not  be  required  in  money,  but  Ehould 
be  adjusted  in  the  distribution  them  of  cer- 
tain fiuecificd  bcuds.  He  appointed  as  execu- 
tors Mr,  Sticbney  and  Mr.  Robert  C.  Fox.  bis 
eons-In-law.  His  will  was  admitted  to  protwte, 
and  letters  testamentary  were  issued  to  them. 
The  distributive  share'  which  came  to  Mrs. 
[tf9]  blickuey  from  her  father's  estate  amounted  to 
nearly  eighty  thousand  dollars  in  money  or  its 
equivalent.  Mr.  and  Mr*.  Stlckney  had  one 
■on  and  to  bIm  Mrs.  Stlckney  desired  In  1679 
to  make  a  Christmas  present  of  $1,000.  At  her 
request  Mr.  8U(^ney  sent  her  tbe  money  for 
that  purpose.  It  appears  also  thnt  Mrs.  Btick- 
ucy  received  from  bim  at  different  times  checks, 
amounting  to  $600.  No  other  sum  except 
tliese  is  ^own  to  have  been  paid  by  him  to 
ber  of  the  means  she  received  from  her  father. 
The  whole  went  into  bis  hands  under  direc- 
tions, and  with  the  understanding,  as  she  as- 
serts, that  it  was  to  be  invested  by  him  for  her 
benefit  and  in  bcr  name.  When  she  wanted 
the  $1,000  meniiontd,  she  wrote  to  him  tbe 
following  letter : 

"Decemb^iS,  1879. 
"DrAn  Will:  I  wish  'Will'  to  have  $1,000 
of  tbc  Chicago  payment  for  his  Christmas  gift. 
Please  bring  check  for  the  amount,  and  the 
balance  invest  in  my  name,  as  I  have  asked 
you  to  do  with  all  other  moneys  accruing  from 
my  iuhcriiance.  "Jbasnie." 

Tbe  evidence  that  Mrs.  Stlckney  expected 
that  her  husband  would  invest  her  money  for 
her  benefit  in  her  name,  and  that  he  understood 
that  to  make  such  investment  was  his  duty, 
consists  not  merely  In  her  declarations,  but  in 
the  statements  of  Btickney  hitnRclf,  made  at 
different  ><mes  to  parties  with  whom  he  was  deal- 
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log.  The  Instances  of  thisklnd  orenumerous, 
and  In  their  combined  force,  considered  with 
tbe  presumption  attendant  on  tbe  receipt  of 
money  where  there  Is  no  relation  of  debtor  and 
creditor  between  tbe  parties,  that  tbe  re- 
ceiver is  to  hold  it  subject  to  the  other's  order 
or  to  Invest  it  for  his  use,  remove  all  reasonable 
doubt  on  tbe  subject.  How  far  tbe  presump- 
tions thus  raised  are  to  be  deemed  rebutted  by 
the  fact  that  there  is  no  proof  of  any  express 
promise  on  Stickney's  part  to  comply  with  ber 
request,  nad  by  her  failure  to  call  for  any  ac- 
count from  bim  or  statement  as  to  tbe  invest- 
ments made  will  be  bereafter  considered.  It 
would  seem  that  the  confidence  in  her  hus- 
band prevented  any  suspicion  that  ber  wishes  I  «30] 
as  to  the  investment  of  her  moneys  bad  not 
been  respected. 

The  illness  of  which  Mr.  Stlckney  died  cre- 
ated noapprehension  until  within  a  few  hours 
before  his  death.  He  then  handed  to  Ins  wife 
the  keys  to  his  box  In  tbe  Safe  Deposit  Com- 
pany, with  instructions  to  retain  them  and  ex- 
amine his  papers.  Upon  their  examlnaUoo 
after  his  funeral,  none  were  found  showing  any 

Eroperty  in  her  name;  all  tbe  property  which 
e  held  stood  in  bis  own  name.  He  died  in- 
testate, leaving  as  his  sole  heirs  and  next  of  kin 
three  brothers  and  four  children  of  a  deceased 
brother,  two  of  whom  were  minors.  She  was 
appointed  administratrix  of  bis  estate.  Tbe 
three  brothers,  upon  being  acquainted  with 
the  situation  of  affairs,  and  the  fact  that  the 
moneys  received  by  ber  from  her  father  bad 
been  used  and  invested  by  the  deceased  in  bis 
own  name,  immediately  relinquished  to  berail 
their  claims  to  his  estate,  by  a  conveyance  re- 
citing that  be  had  l^t  in  bis  individual  name 
real  and  personal  property  acquired  from  the 
procccdsof  ber  sole  and  separate  estate  and  for- 
mally recognizing  ber  beneficial  interest  there- 
in. By  tiiis  conveyance  Mrs.  Slickney  be- 
came the  owner  in  ber  own  right  of  three 
fourths  of  her  husband's  estate  absolutely, 
with  a  right  of  dower  in  the  remaining  fourth 
of  the  real  estate,  and  ber  distributive  share 
in  the  personalty.  She  thereupon,  to  avoid 
any  litigation  over  the  property  with  tbe 
relatives  of  her  husband,  offered  to  recognize 
the  claims  of  tbe  infant  children  of  tbe  de- 
ceased brother,  and  to  make  reasonable  com- 
pensation to  tbe  adult  children,  provided  they 
would  execute  a  release  to  ber  of  their  claims. 
The  adults  declined  to  execute  such  a  release 
upon  those  terms,  and  tbe  infants  were  in- 
competent to  do  so.  Mrs.  Stickney  according- 
Iv  filed  tbe  present  bill  against  tbe  four  chfl- 
dreo  to  determine  tbe  controversy,  and  the 
justice  of  lirr  claim  to  be  paid  out  of  the  es- 
tate of  her  husband  as  its  creditor,  the  amount 
received  by  him  from  bcr  separate  property, 
after  deducting  the  $1,600  mentioned,  which 
she  had  received  from  bim. 

The  adult  children  answered  tbe  bill  deny- 
ing tbe  equities  claimed,  and  pleading  the 
Statute  of  Ximilations  against  their  assertion.  [*31] 
The  minor  children,  by  their  guardians  ad 
litem,  also  answered  the  bill,  claiming' such  In- 
terest in  the  premises  as  they  might  be  entitled 
to,  and  submitting  themselves  to  the  protection 
of  the  court. 

In  October,  1883,  on  motion  of  the  complain- 
ant, uad  with  tbe  consent  of  the  solicitors  of 
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the  adult  defpndaDta  and  of  the  guardians 
litfm  of  the  iofant  defendants,  Sie  case  was 
referred  to  the  auditor  of  tLe  court  to  ascertain 
aod  re])ort,  upon  the  evidence  to  be  produced 
before  him,  among  other  thinos,  whether  the 
complnin^nt  was  a  creditor  of  or  entitled  to 
rcpnynicnt  out  of  the  estate  of  her  deceased 
Iiusliaod,  and,  if  bo,  to  what  amount,  liberty 
IwiiiE;  jrivcQ  to  state  any  special  circumstances. 

^\ur\i  lestimony  was  taken  by  the  auditor, 
and  the  books  of  account  of  tbe  executors  of 
the  csditc  of  Amos  Kendall  and  also  of  William 
Siickney  were  produced  berore  him.   He  re- 

S tried  that  tbe  proceeds  of  the  estate  of  Amoa 
ciidall  wliich  came  into  the  bands  of  bis  ex- 
pcntors  were  from  time  to  time  divided  among 
the  logiitees,  and  uihiu  the  receipts  of  the  com- 
plainiml  to  the  executors  her  share  was  deliv- 
ered to  her  liusbniid,  who  used  and  invested 
the  same  in  his  own  name  without  the  knowl- 
edge of  tbe  complftiunnt  and  in  contravention 
of  her  express  directions;  that  tbe  books  of 
William  Siickney,  deceased,  showed  in  most 
iDStnnccs  the  sjiecific  use  made  by  him  of  tbe 
moneys  which  were  the  share  of  the  complain- 
ant, derived  from  her  father's  estate;  that  tbe 
complaiuant  never  assented  to  or  acquiesced  in 
the  nsu  or  investment  of  Ibe  property  I^Ler 
liu<i)mnd  in  his  own  name;  that  she  intenaed  to 
retain  tbe  apparent  as  well  as  the  real  owner- 
Eliip,  the  nominal  ns  wcli  as  the  equitable  right; 
nii«l  that  he  considered  himself  as  her  trustee 
and  proclaimed  himself  as  such.  The  auditor, 
in  applying  the  Act  of  Congress  passed  on  tbe 
lOib  of  April,  1809,  commonly  known  as  the 
Married  \Voman'8  Act.  to  the  facts  of  the  case, 
held  that  Mr.  Stickney  received  tbe  moneys  as 
ber  airent  and  trustee,  and  was  liable  to  ac- 
count to  her  as  such,  and  that  no  appropriation 
or  investment  by  him  without  authority  from 
her  relieved  him  from  sudb  accountability. 
He  reported  also  that  tbe  amount  which  mr. 
1 232]  Stickney  bad  received  of  tlie  moneys  belonging 
lo  her  from  ber  father's  estate  was  $79,971.13, 
from  which  be  deducted  tbe  |;l,600  mentioned 
and  found  a  balance  due  her  of  $78,371.13. 

To  the  plea  of  tbe  Statute  of  Limitations, 
which  was  urged  by  the  defendant  '.z  bar  of 
tbe  complainant's  claim,  the  auditor  replied 
that  there  were  several  answers:  Jirtt,  the  com- 
plainant's disability  by  reason  of  her  coverture; 
aeeond,  tbe  character  of  the  indebtedness,  which 
had  its  origin  in  a  relation  of  trust;  and  third, 
that  not  until  tbe  deutb  of  her  husband  did  she 
discover  that  ber  property  was  not  invested  or 
held  in  her  own  name.  He  therefore  reported 
that  the  complainant  was  a  creditor  and  enti- 
tled to  repayment,  out  of  the  estate  of  her  de- 
eeosed  buslHmd,  of  tbe  amount  found  to  be  due 
to  her  for  moneys  received  by  bim  which  came 
to  her  from  the  estate  of  her  father. 

lixceptiona  were  taken  to  this  report,  which 
were  hi.-:ird  at  a  special  term  of  the  court  and 
overruled,  and  a  decree  was  entered  thereon 
for  tbe  complainant,  that  William  8tickiiey» 
her  husband,  was  justly  indebted  to  her  at  the 
time  of  his  death  in  tlic  sum  of  978,871.13; 
that  no  portion  of  it  had  been  paid  or  satisfied; 
that,  as  adniinislralrix  of  the  personal  estate  of 
her  deceased  hn^-hand,  she  was  entitled,  in  tbe 
regular  course  of  lier  administration,  to  devote 
to^tbe  reduction  of  the  said  indebtedness,  as 
against  the  defendants,  and  each  of  them,  the 
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undistributed  balance  of  tfae  personal  Mtate  Id 
ber  hands,  ascertained  by  the  report  of  the 
auditor  to  be  $32,202.08;  that  she  be  permitted 
to  withdraw  from  the  register  of  the  court 
2,650.28,  preriouslT  paid  into  It  by  her,  after 
educting  the  clerk  s  fees;  and  that  the  real 
estate  of  tbe  said  William  Stickney  at  tbe  time 
of  his  death,  or  so  much  thereof  as  might  be 
necessary,  be  sold  for  the  payment  of  tbe  com- 
mutation of  ber  dower  tberem  and  the  balance 
of  aaid  Indebtedness.  On  appeal  to  tfae  court 
in  cencral  term  this  decree  was  affirmed.  To 
review  that  decree  tbe  case  is  brought  by  ap- 
peal here.  The  exceptions  to  tbe  auditor's  re- 
port calling  for  consideration  arc  founded  upon 
two  grounds:  one,  the  supposed  incompetency 
of  the  complainant  to  testify  as  to  directions 
given  to  ber  husband  to  invest  moneys  of  her 
separate  estate  for  her  benefit  and  in  her  name; 
and  the  other,  the  supposed  conclusiveness  of 
the  presumption  that  moneys  belonging  to  tbe 
separate  estate  of  the  wife,  when  she  allows 
her  husband  to  use  them,  become  gifts  to  him. 

The  general  rule  of  the  common  law  is  that  [236] 
neither  husband  nor  wife  is  admissible  as  a 
witness  for  or  against  each  other  in  any  case, 
civil  or  criminal.  This  exclusion,  as  Qreen- 
leaf  8B3ni,  is  founded  partly  upon  the  ideotity 
of  their  legal  rights  and  interests  and  partly  on 
principles  of  piiblic  policy,  that  tbe  confidence 
existing  between  them  shall  be  sacredly  pro- 
tected and  cherished  to  the  utmost  extent,  as 
being  essential  to  the  happiness  of  social  life. 
But  this  doctrine  has  been  modified  in  several 
States,  in  many  particulars,  by  direct  legisla- 
tion upon  the  subject,  sucb  as  tbat  neither  hus- 
band nor  wife  shall  be  compellable  to  disclose 
any  communication  made  to  bim  or  her  during 
tbe  marriage,  as  in  New  York.  A  voluntary 
statement  is  receivable  under  such  a  statute. 
SouthvHck  V.  Southteiek,  2  Sweeny,  284.  In 
some  States  the  statutes  Include  only  printe 
conversations  fn  the  privilege,  bat  such  as 
take  place  in  tbe  presence  of  others.  Fap  T. 
Guynon,  181  Mass.  81.  The  Revised  Statutes 
of  the  United  States  relating  to  the  District  of 
Columbia,  on  the  subject  of  witnesses,  proTtde 
as  follows: 

"  Sec.  876.  On  tbe  trial  of  any  issue  joined, 
or  of  any  matter  or  question,  or  on  any  inquiry 
arising  fn  any  suit,  action  or  other  proceeding, 
in  any  court  of  justice  in  tbe  District,  or  before 
any  person  having  by  law.  or  by  consent  of 
parties,  authority  to  hear,  receive  and  examine 
evidence  within  the  District,  the  parties  there- 
to, and  tbe  persons  in  whose  behalf  any  such 
action  or  proceeding  may  be  brought  or  de- 
fended, ana  all  petsons  interested  in  tbe  same, 
shall,  except  as  provided  in  tbe  following  sec- 
tion, be  competent  and  compellable  to  give 
evidence,  either  viva  wee  or  by  deposition, 
according  to  tbe  practice  of  tbe  court,  on  behalf 
of  any  of  the  parties  to  tbe  action  or  other  pro- 
ceeding. 

"  Sec.  877.  Nothing  in  tbe  preceding  sectloD 
shall  render  any  person  who  is  charged  with 
an  offense  in  any  criminal  proceeding  compe- 
tent or  compellable  to  give  evidence  for  or 
against  himself;  or  render  any  i>erson  compel- 
lable to  answer  any  question  tending  to  crimi- 
nate himself;  or  render  a  husband  competent 
or  compellable  to  give  evidence  for  or  against 
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bis  wife,  or  a  wife  competeot  or  compellable  to 
{237]gi\-e  evideDcc  for  or  ugaiost  ber  busbaod,  in 
■ay  crimioal  proceeding  or  in  any  proceeding 
instituted  in  consequence  of  adultery;  nor  abafi 
a  husband  be  compellable  to  disclose  any  com- 
muniffltion  mode  to  bim  bj'  bis  wife  during 
the  marriage,  nor  aball  a  wife  be  compellable 
to  disclose  any  communicaiiou  made  to  ber  by 
her  buaband  during  the  marriage." 

These  provisions  dispose  of  the  objection  of 
counsel.  Mrs.  SUckuey  was  at  lilwrty,  though 
not  compellable  to  state  the  directions  given  by 
her  to  ber  husband  respecting  the  investment 
of  her  money.  And  without  this  qualification 
of  the  rule  of  the  common  law  we  are  inclined 
to  tbink  that  the  cbaoged  law  respecting  ber 
sepiirute  property,  created  by  the  Murried  Wo- 
man's Act  of  April  10,  1869,  (chap.  23, 16  Stat, 
at  L.  45)  would  require  for  Its  successful  en- 
foi'ccment  some  modification  of  the  common- 
law  rule  as  to  a  busbaod  or  wife  being  a  wit- 
ness where  a  controversy  arises  between  them 
relating  to  the  disposition  of  her  separate  per- 
soual  property.  That  property  no  longer,  as  at 
common  law,  vests  in  ber  husband  by  the  mar- 
riage.   Tbat  Act  provides  as  follows: 

"Sec.  1.  Tbat,  in  the  District  of  Columbia, 
the  right  of  any  married  woman  to  any  prop- 
erty, personal  or  real,  belonging  to  her  at  the 
time  of  marriage,  or  acquirm  during  marriage 
in  any  other  way  than  by  gift  or  convey- 
ance from  her  husband,  shall  be  as  absolute  as 
if  she  were  j'enu  $oU,  and  shall  not  be  subject 
to  the  disposal  of  her  husband,  nor  be  liable  for 
his  debts:  but  such  married  woman  may  con- 
vey, devise,  and  bequeath  the  same,  or  any  in- 
terest therein,  in  the  same  manner  and  with 
like  effect  as  if  she  were  unmarried. 

"Sec.  2.  Tbat  any  married  woman  may  con- 
tract, and  sue  and  be  sued,  in  ber  owu  name, 
in  all  matters  having  relation  to  ber  sole  and 
separate  property  in  the  same  manner  as  if  she 
were  unmarried;  but  neither  ber  husband  nor 
his  property  shall  be  bound  by  any  such  con- 
tract nor  liable  for  anv  recovery  against  her  in 
any  such  suit,  but  judgment  may  be  enforced 
by  execution  against  her  sole  and  separate  es- 
tate in  the  aame  manner  as  if  she  were  sole." 

Bo  far  as  her  separate  property  is  concerned, 
a  married  woman  thus  becomes  as  absolute 
[s38]  owner  as  though  she  were  unmarried,  and  it 
would  seem  should  also  have  the  same  protec- 
tion, through  her  own  evidence,  as  a  fiTtu  aole. 
We  do  not  think,  therefore,  that  the  exception 
of  the  defendants  is  well  taken.  With  the  testi- 
mony of  Mr&  Siickney,  corroborated  as  it  Is  In 
many  particulars  by  statements  of  others  and 
by  the  Dooks  of  her  husband  and  those  of  the 
executors  of  the  estate  of  Amos  Kendall,  there 
can  be  no  serious  contention  as  to  the  correct- 
ness of  tbe  conclusions  reached  by  the  auditor 
as  to  matters  of  fact  inTolved,  upon  the  evi- 
dence presented  to  him. 

This  view  of  the  admissibility  of  Mrs.  Stick- 
ney'a  testimony  disposes  also  of  the  supposed 

E resumption  arising  from  ber  allowing  her  hus- 
and  to  use  the  moneys  of  ber  separate  estate, 
that  she  Intended  tbcm  as  a  gift  to  bim.  Any 
presumption  of  that  kind,  if  ft  would  otherwise 
arise  in  the  case,  was  entirely  rebutted  by  ber 
repeated  and  express  directions  to  invest  the 
moneys  for  her  benefit  In  her  own  name 
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But  we  are  of  opinion  thnt,  in  the  ul>seucu  of 
her  testimony,  there  would  be  no  presumritioo, 
since  the  passuce  of  tbe  Miirried  Woman's  Act, 
that  ^e  intended  to  give  to  her  husband  the 
moneys  she  placed  In  Ins  hands,  anv  more  than 
a  Rift  would  be  inferred  from  a  third  person 
who  in  like  manner  deposited  money  with  bim. 
If  there  be  no  proof  of  indebtedness  to  the 
party  receiving  the  moneys,  the  presumption 
would  naturally  be  tbat  they  were  placed  with 
with  him  to  be  held  subject  to  the  order  of  tbe 
other  party,  or  to  be  invested  for  the  latter's 
benefit.  We  think  that  whenever  a  husband 
acquires  possession  of  the  separate  properly  of 
his  wife,  whether  with  or  without  her  cnn'^vui. 
he  must  be  deemed  to  hold  it  In  trust  for  ber 
benefit,  in  tbe  absence  of  any  direct  evidence 
that  she  intended  to  make  a  gift  of  it  to  him. 
In  Orabilt  v.  Mojfer,  45  Pa.  im,  tbe  Supreme 
Court  of  Penusylvania,  in  speatiiuf;  of  the  ef- 
fect of  an  Act  of  that  Slate,  passed  on  tbe  11th 
of  April,  1H48,  containing  provisions  similar  to 
the  Married  Woman's  Act  of  the  District  of 
Columbia,  said:  "  When  the  Act  of  Assembly 
declares,  aa  it  does,  that  all  property,  real,  pei^ 
soo^  and  mixed,  which  shall  accrue  to  any 
married  woman  during  coverture,  by  will,  de- 
scent, deed  of  conv^ance,  or  otherwise,  shall  [839] 
be  owned,  used,  and  enjoyed  by  auch  married 
woman,  as  her  own  separate  property;  when 
the  leading  purpose  of  the  Act  is  to  protect  the 
wife's  estate  by  excluding  the  husband,  it  is  im- 
possible for  us  to  declare  tbat  tbe  mere  posses- 
sion of  it  by  tbe  husband  is  proof  that  the  title 
has  passed  from  the  wife  to  bim.  After  it  has 
been  shown,  as  it  was  in  this  cose,  that  the 

Eroperty  accrued  to  the  wife  by  descent  fnim 
er  father's  and  brother's  estates,  the  nrosunin- 
tion  necessarily  is  that  It  continued  tiers.  In 
such  a  case  it  lies  upon  one  who  asserts  it  to  be 
tbe  property  of  the  husband  to  prove  a  trans- 
mission of  the  title,  either  by  gift  or  contract 
for  value,  for  the  law  docs  not  transmit  it  with- 
out tbe  act  of  the  parties.  If  mere  possession 
were  sufflcient  evidence  of  a  ^Ift,  the  Act  of 
1848  would  be  useless  to  tbe  wife.  Nothing  is 
more  easy  than  for  the  husband  to  obtain  poa- 
seeaion,  even  against  the  consent  of  tbe  wife. 
And  where  be  obtains  it  with  her  consent,  ft 
can  be  at  most  but  slight  evidence  of  a  gift." 

The  case  of  Bergq/t  Appeal,  60  Pa.  408,  cited 
hy  the  auditor  in  his  report,  Is  in  point  hero. 
Bergey  received  money  belonging  to  bis  wife, 
being  ber  patrimonial  portion,  in  ber  presence, 
and  both  united  In  a  receipt  for  It.  Not  a 
word  was  spoken  by  the  wife  when  her  bus* 
band  took  up  ^e  money  to  count  It,  and  put  it 
in  his  pocket;  nor  was  a  word  ever  heard  aft- 
erwards to  tbe  effect  that  tbe  wife  bad  made 
a  gift  of  it.  The  husband  appropriated  it  to 
tbe  purchase  of  a  farm,  and  the  supreme  court 
of  the  State  held  tbat  no  inference  could  arise 
of  a  gift  from  tbe  transaction  as  detailed,  ob- 
serving tbat  "  She  was  not  bound  to  attempt  a* 
rescue  of  it  from  him,  or  proclaim  that  It  was 
not  a  gift.  She  might  rest  on  the  idea  that  his 
receipt,  in  her  presence,  was  with  the  intent  to 
take  care  of  it  for  her.  In  Johnston  v.  John- 
tton,  7  Casey,  450,  tlils  court  said.  In  a  case  of 
tbe  nature  of  tbb,  'As  the  law  made  It  (tbe 
money)  hers,  it  presumes  it  to  have  been  received 
for  her  by  h«'  nusband.'  That  case  oontrasta 
the  presumi^ns  arising  from  the  receipt  of 
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money  by  huBbands,  prior  and  subsequent  to 
the  Act  of  Uth  of  April.  1848.  In  the  flnt 
piTiod,  the  presumpttoa  is  that  be  haa  received 
[240]  it  under  aoa  by  virtue  of  his  marital  power  aa 
his  own;  in  the  second,  the  presumpttoa  Is  the 
opposite,  that  be  received  It  for  his  wife,  the 
Act  of  Assembly  having  declared  it  hers,  tmd 
for  her  *sole  and  separate  use.*  "  And  again: 
"  If  it  was  not  a  gift,  the  husband  was  a  trus- 
tee for  bis  wife,  and  whether  he  kept  the  money 
in  his  pocket  or  put  it  into  real  estate  which  he 
had  purchased,  honesty  required  that  he  ahould 
acrouDt  to  her  for  it.  He  oonld  be  compelled 
to  do  so  in  equity." 

There  are  decisions  of  courts  of  some  of  the 
other  States,  boldinf;  that  a  presumption  arises 
of  n  gift  from  the  wife  to  the  husband  of 
moneys  placed  by  her  in  hia  hoods,  unless  an 
express  promise  is  made  hr  him  at  the  time 
that  he  will  account  to  her  for  them  or  invest 
them  for  her  benefit'  But  the  decisions  we 
havedted  are  more  tn  accordance,  we  think, 
with  the  spirit  and  purpose  of  the  Married 
Woman's  Act,  and  only  by  conformity  with 
them  can  it  be  fully  carried  out.  Here  there 
are  no  creditors  alleglne  that  they  gave  credit 
to  the  deceased  upon  his  supposed  ownership 
of  the  properly  staoding  in  his  name,  or  any 
other  circumstance  calling  for  any  qualifica- 
tion of  the  widow's  right  to  claim  an  applica- 
tion of  that  property  to  the  payment  of  the 
moneys  by  which  it  waa  acquired, '  received 
from  her  to  be  Invested  for  her  benefit  and  in 
her  name, 
Decru  affirmed. 


12401         ^  yf  OREHOBE.  W  '» 

e. 

THE  OHIO  AND   MISSISSIPPI  RAIL- 
WAY COMPANY. 

(Bee  8.  a  Reporter's  ed.  240-!»5.> 

Bmoval  of  eeue  fr<m  ftaU  to  federal  eourt— 
V)hat  petition  mutt  «Aoa) — rtcord — when  liate 
court  retaint  juriediction—amendmtnt  in 
dreuit  eeurt,  men  net  oUotBobta. 

I.  A  state  eoiBt  is  not  bound  to  surrender  Its  lu- 
rlsdictiOD  of  a  suit  on  a  petition  for  its  removal 
Into  tlie  Circuit  Court  until  a  oaaB.taat  been  made 
which,  OD  Its  face,  shows  that  the  petitioner  haa  a 
liffht  to  the  transter. 

t.  The  mere  flllDff  of  a  petltiOB  for  the  removal  of 
aBult,wbicb  Is  not  removable,  does  not  work  a 
transfer.  To  oooompllsb  this,  the  suit  must  be 
one  ttiBt  may  be  removed;  and  the  petition  must 
show  a  right  in  the  petitioner  to  demand  the  re- 
moval. 

t.  A  ease  Is  not,  In  law,  removed  trom  the  atate 
oourt,  upon  the  ground  that  It  Involves  a  oontro- 
Teny  between  oitlsens  ot  different  States,  unless 
at  the  time  the  s^ipUcatlon  for  removal  Is  made, 
the  record,  upon  Its  fSoe,  shows  It  to  be  one  that 
ts  removable. 

C  If  the  ease  he  not  removed,  the  JurMlotion  of 
the  state  oourt  remains  unaffected,  and  the  lurls- 
diotlon  of  the  Fedeial  Court  oatmot  attach  until 
It  becomes  the  dntr  the  state  oourt  to  proceed 
no  further.  Ho  soeb  duty  arises  unlsss  a  oase  is 


made  br  the  record  that  entitles  the  party  to  a 

removsL 

6.  If  a  suit  entered  upon  the  docket  of  a  Olreuit 
Court  as  removed  was  never,  in  law,  removed 
from  the  state  oourt,  no  amendment  of  the  rec- 
ord, made  In  tiw  former,  can  affect  the  juris- 
diction of  the  latter,  or  put  the  oase  rightfully  on 
the  docket  of  the  Circuit  Court. 

8.  No  amendment  of  the  record  can  be  made  In 
the  Circuit  Court  to  show  that  the  ease  was  a 
proper  one  to  have  been  removed  from  the  state 
court. 

[Nam] 

Argued  Aprat4,i889.  Decided  May  IS,  1889. 

iN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Kentucky. 
On  motion  in  behalf  of  the  rail  way  company 
that  the  judgment  of  revetsal  herein  be  so 
framed  as  to  omit  therefrom  an  absolute  direc- 
tion to  the  circuit  court  to  remand  the  cause  to 
the  state  cotirt  in  order  that  the  defendant  mny 
take  steps  in  the  circuit  court,  or  fn  the  slate 
court,  for  the  correction  and  amendment  of  the 
petition  for  removal,  and  of  the  record  and 
proceedings,  so  that  they  shall  show  that  the 
case  was  removable  from  the  state  court.  Mo- 
tion denied. 
The  facts  are  stated  in  the  opintou. 
Mesert.  Wm.  H.  Ramtey  and  Lawraneo 
Maxwell.  Jr.,  for  defendant  in  error, 

Mettn.  John  Mason  Brown,  Afex.  P. 
Humphrey  and  George  M.  Datie  for  plaintiff  Id 


[The  argument  of  this  case  was  commenced 
April  a4th,  1889.  by  Mr.  Brown  for  plaintiff  in 
error.  Upon  attentloa  being  called  to  the  fact 
that  the  record  did  not  show  the  citizenship  of 
the  parties  and  for  that  reason  did  not  show 
that  the  cause  was  removable,  the  court  de- 
clined to  hear  further  argument  and  entered 
judifmentof  reversal  ann  remanded  the  case 
with  directions  that  it  be  sent  back  to  the  state 
court.  On  the  next  day,  April  25th,  1889,  the 
motion  to  modify  the  judgment,  as  above  men- 
tioned was  submitted  by  Mr.  Mancell  in  sup- 
port of  the  motion  ud  Mr.  Broun  in  opposi- 
tion. Ed.l 

Mr.  Juitiee  Harlan  delivered  Uw  opinion  [242] 

of  the  court: 

This  action  was  brought  by  the  pUintifT  In 
error,  who  was  the  pUuDtiff  below,  in  the 
Louisville  (Kentucky)  Law  and  Equity  Court, 
against  the  Ohio  and  Mississippi  Railway  Com- 
pany, to  recover  damages  for  personal  injuries 
alleged  to  have  been  sustained  by  him,  while  a 
passenger  upon  the  road  of  that  company,  by 
reason  of  the  willful  neglect  of  those  by  whom 
it  was  operated.  The  company,  on  the  24lh  of 
November,  1884,  filed  its  petitioo.  accompap 
nied  by  bond  in  proper  form,  for  the  removal 
of  the  case  upon  the  ground  of  the  diverge 
citizenship  of  the  parties,  into  the  Circuit  Court 
of  the  United  States  for  the  District  of  Ken- 
tucky. Thereupon  an  order  was  made  by  the 
state  court  that  it  would  proceed  no  further. 
The  case  was  docketed  and  tried  tn  tlie  Cirodt 
Court  of  the  United  States,  and  resulted  lo  a 
verdict  for  the  defendant,  followed  by  a  jiidg- 
ment  dismissing  the  plalntifTs  petition.  From 
that  Judgment  the  plaintiff  prosecuted  a  writ 
of  ern». 
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At  the  areument  !□  this  court  at  tlie  present 
[243]  term,  attention  v&a  called  to  the  fact  that  the 
record  did  not  sufficiently  show  the  citizenship 
of  the  parties  at  the  commencement  of  the  ac- 
tion, as  well  as  at  the  time  of  the  application 
for  removal.  Stetensv.  NiehoU,  180  U.  6.  230 
[32:  914}.  Upon  this  ground  an  order  was 
entered  reversing  the  ji^gment  of  the  Circuit 
Court  and  remanding  the  cause,  with  directions 
that  it  be  sent  hack  to  the  state  court.  The 
case  is  again  before  us  upon  a  motion  in  behalf 
of  the  nJlway  compAoy,  that  the  judgment  of 
re^*e^sal  be  so  fnunetl  as  to  omit  therefrom  an 
absolute  direction  to  the  Circuit  Court  to  re- 
mand the  cause  to  the  state  court,  to  the  end 
that  the  defendant  may  take  steps  for  the  cor- 
rection nnd  amendment  of  the  petition  for  re- 
moval, aud  of  the  record  and  proceedinga  in 
that  behalf. 

It  is  conceded  that  the  record  does  not  diow 
aftirmatively  the  ciUzenshlp  of  the  parties  at 
the  commencement  <A  tba  action  in  the  state 
court,  and  that  the  judgment,  for  that  reason, 
must  be  reversed. 

U)xm  the  filing  by  either  party,  or  hy  any 
one  or  more  of  the  plalniifls  or  defendants, 
"entitled  to  remove  any  auit"  mentioned  In  the 
first  or  second  sectloDB  of  the  Act  of  March  3, 
1875  (18  Stat,  at  L.  470),  of  the  petition  and 
bond  required  by  its  third  section,  "it  shall 
then  be  the  dutv  of  the  state  court  to  accept 
said  petition  and  bond,  and  proceed  no  further 
in  such  suit."  The  effect  of  filing  the  required 
petition  and  bond  in  a  removable  case  is,  as 
said  in  Nm  Orltana.  M.  A  T.  H.  Go.  v.  Minis- 
tippi.  102  U.  B.  136.  141  [26:  96,  98],  that  the 
ttale  court  is  thereafter  "without  jurisdiction" 
to  proceed  further  in  the  suit;  or  in  Ifaltimore  (6 
0.  R.  Co.v.Soonts,  104  C.  8.  5. 14  [26: 643,  645], 
its  rightful  jurisdiction  comes  to  ^'  an  end,"  or 
in  National  Steamakip  Co.  v.  Tugman,  106  U. 
8. 11!^.  123  [27: 87. 89],  "upon  the  flHn{r,  then- 
fore,  of  the  petition  and  bond — the  suit  being 
removable  under  the  titntule — the  jurisdiction 
of  the  slate  court  absolutely  ceased,  and  iliat 
of  the  Circuit  Court  of  the  United  Slates  im- 
mediately attached."  It  has  also  been  re- 
peatedly held,  particularly  in  8tMe  T.  South 
Carolina,  117  U.  8.  480.  m  [89:  96S1,  follow- 
teg  substantially  Baltimore  ^  0.  B.  Co.  v. 
KmUt,  that  "A  slate  court  is  not  bound  to  sur- 
render its  jurisdiction  of  the  suit  on  a  petition 
for  removal  until  a  case  has  been  made  which 
[S44]  on  its  face  shows  that  the  petitioner  has  a  right 
to  the  transfer;"  and  that '  'The  mere  flllne  of 
a  petition  for  the  removal  of  a  suit,  which  Is 
Dot  removable,  doea  not  work  a  transfer.  To 
accomplish  this  the  suit  must  be  one  that  may 
be  removed,  and  the  petition  must  show  a 
right  in  the  petitioner  to  demand  the  removal. 
This  being  made  to  appear  on  the  record,  and 
the  necessary  security  faavlnff  been  given,  the 
power  of  the  state  court  in  the  case  ends,  and 
that  of  the  Circuit  Court  begins."  These  de- 
cisions were  in  line  with  Iwmix  In$.  Co,  t. 
AcAfwr,  9S  U.  S.  188.  185  [34:  4S71,  arising 
under  the  Judiciary  Act  of  1789,  in  which  It  was 
held  that  a  "petition  for  removal  when  filed 
becomes  a  part  of  the  record  in  the  cause;"  that 
the  partv  seeking  the  removal  should  state 
"fact*  which,  tann  in  connection  with  such  as 
■taeedy  anieer,  entitle  him  to  tnuufer;"  and 
that,  "If  befiUi  in  tbli,  he  baa  act.  In  law. 


shown  to  the  court  that  It  cannot  'proceed  fur- 
ther with  the  cause.' " 

It  thus  appears  that  a  case  is  not.  In  law,  re- 
moved from  the  state  court,  upon  the  ground 
that  it  Involves  a  controversy  between  citizens 
of  different  States,  unless,  at  the  time  the  appli- 
cation for  removal  is  made,  the  record,  upon  its 
face,  shows  it  to  be  one  that  is  removable. 
We  say,  upon  its  face,  because  "The  state  court 
is  only  at  liberty  to  inquire  whether,  on  the 
face  of  the  record,  a  case  has  been  made  which 
requires  it  to  proceed  no  further;"  and  "All 
iffiues  of  fact  made  upon  the  petition  for  re- 
moval must  be  tried  in  the  Circuit  Court." 
mone  V.  Souih  Carolina,  117U.  S.  480.  '.32  [29: 
962];  Carton  v.  Hyatt,  118  U.  S,  279,  287  [30: 
167, 169].  If  the  case  be  not  removed,  the  ju- 
risdiction of  the  state  court  remains  unaffected; 
and,  under  the  Act  of  Congress,  the  jurisdic- 
tion of  the  federal  court  could  not  attach  until 
it  becomes  the  dutv  of  the  state  court  to  pro- 
ceed no  further.  No  such  duty  arises  unless  a 
case  is  made  by  the  record  that  entitles  the 
partv  to  a  removal. 

Ail  this  is  made  entirely  clear  by  the  express 
requirement  of  the  Act  of  187S  that  the  Cir- 
cuit Court  shall  remand  "to  the  court  from 
which  it  was  removed"  any  cause  brought  from 
that  court,  whenever  It  appears  thatit  is  not 
one  of  which  the  federal  court  can  properlv 
take  cognlMince.  Cameron  v.  Hodgn,  127  U.  S. 
822.  326  [32:  1321.  If  a  suit  entered  upon  the 
docket  of  a  circuit  court  as  removed  upon  the 
ground  of  the  diverse  citizenshipof  the  parties, 
was  never,  in  law,  removed  from  the  state 
court,  no  amendment  of  the  record  made  in 
the  former  could  affect  the  jurisdiction  of  the 
latter  or  put  the  case  rightfullv  on  the  docket 
of  the  Circuit  Court  as  of  thcdate  when  it  was 
there  docketed;  for  the  only  mode  provided  in 
the  Act  of  CongrcRS  hy  which  the  jurisdiction 
of  the  state  courtof  acontrovcrsy  between  citi- 
zens of  different  Stales  can  be  devested  Is  by 
presenting  a  petition  and  bond  in  Huit  court 
showing,  iQ  connection  with  the  record,  a  case 
that  is  removable.  The  present  motion,  in  ef- 
fect, ia  that  such  amendment  of  the  record  may 
be  made  In  the  Circuit  Court  as  will  show  that 
tbia  cose  might  have  been  removed  from  the 
stale  court,  not  that,  in  law,  it  has  ever  been  so 
removed. 

This  question  was  before  us  at  the  present 
term  in  .Sfeems  v.  JfichoU,  above  cited,  which 
was  brought  in  a  siate^court,  and  tried  iu  a 
Circuit  Court  of  the  United  States  as  one  in- 
volving a  controvosy  between  ctiteat  of  dif- 
ferent States,  and.  uerefore,  removable  from 
the  state  court.  But  as  the  record  did  not  show 
that  it  was  a  removable  case,  the  judgment  was 
reversed,  with  directions  lo  send  the  case  back 
to  the  state  court.  It  la  proper  to  sav  that  the 
question  was  there  folly  considered,  although  it 
was  not  deemed  necessary  to  state  the  reasons 
for  the  conclusion  then  reached.  The  present 
motion,  bringing  that  queatlon  distinctly  before 
us.  seemed  to  require  that  the  reasons  for  our 
conclusion  be  stated  with  fullness,  especially 
because  inadvertent  language  in  some  previous 
cases  is  interpreted  as  announcing  different 
views  from  those  now  expressed. 

The  motion  to  mo(U^  the  onUr  qf  revereal 
hereti^i/remadeie  denied. 


[245] 
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W.  N,  COLER.  JR..  /V.  Brr., 

THE  CITY  OF  CLEBURNE. 

(See  8.  G  Reporter's  ed.  160-175.) 

Municipal  bonds,  tignaturet  thereto  —  regiftry 
hy  eomptroUer — gtatement,  bj/Khom  fumiahed 
— bonn  flde  purehatert  —  antedated  bonds, 
when  teid—falae  date,  equivalent  to  a  faUe 
tignatvre. 

1.  Wbcre  tlio  statute  proTldea  that  tbe  bonds  of  a 
city  shall  t>e  slffned  br  the  mayor,  tfaer  must  be 
signed  br  the  penoo  who  ts  mayor  of  the  oltr 
when  tber  are  sfirned  and  not  br  any  other  per- 
son; and  tbe  city  council  cannot  authorize  them 
to  be  aiisned  by  another  person. 

i.  Where  the  statute  provides  that  It  shall  be  the 
duty  of  tbe  mayor,  whenever  any  bonds  are  Is- 
sued, to  forward  them  to  the  comptroller  of  public 
accounts  of  the  State  for  rairistiT,  tbe  comptrol- 
ler can  receive  them  lawfully  for  registry  only 
from  such  mayor. 

9.  Whvre  it  Is,  by  statute,  made  the  duty  of  the 
game  mayor,  and  not  that  of  any  other  person,  at 
the  time  of  forwarding  tbe  bonds  to  the  oomptrol- 
ler  for  resiirtratlon,  to  furnish  him  with  tbe  state- 
mentspeclfled  In  tbestatnle,  no  other  person  tban 
■uob  mayorcanfumisbttwoomptrollervlthsuob 
statement. 

1  Even  bona  jide  purchaswi  of  municipal  bonds 
must  take  the  risk  of  the  ofDolal  character  of 
those  who  eiecute  them, 

L  Where  the  bonds  were  not  signed  by  an  oflloer 
who  was  la  oIBce  when  they  were  siitoed,  but  by 
a  person  who  was  In  office  on  the  antedated  day 
on  which  they  bore  date,  ood  who  was  when  he 
signed  them  a  private  citizen,  they  are  not  valid. 

flu  A  public  agent  cannot  bind  nw  principal  under 
powers  that  have  been  taken  away,  by  mply  an- 
tedating his  eootracto.  Under  sucb  droumstan- 
ees,  a  fnlwdate  Is  equivalent  to  a  false  signature; 
and  the  public.  In  the  nbsenoe  of  any  tati&catlon 
of  its  own.  Is  no  more  estopped  by  tbe  one  than 
It  would  t>e  by  the  other. 

[No.  728.1 

Babmitted  Jan.  8. 1889.  Deaidtd  Map  IS.  1889. 

IN  ERROK  to  the  Circuit  Court  of  the  Unit 
cd  Stales  for  the  Norlbcm  District  of  Texas, 
to  review  a  judgmeut  io  favor  of  defendant  in 
•D  action  to  recover  on  coupons  of  municipal 
boads.  Affirm^. 
Tbe  facts  are  stated  In  tbe  opinion. 
Jir.  W.  S.  Herndon.  for  plaintiff  in  error: 
Plaintia,  being  a  bona  fide  bolder,  was  not  re- 
quired to  look  beyond  the  recitals  in  the  bond 
and  tbe  legislativeeDSctmentagiviDg  the  power 
to  i.ssue  them. 

If  at  tbe  date  of  tbe  bond  It  was  authorized 
by  law  and  appears  to  have  been  properly  is- 
•ued  in  accordance  with  the  eoabling  Aci^  be 
must  recover,  though  there  may  have  been  ir- 
regularity and  even  fraud  or  misconduct  on 
tbe  part'  of  tbe  agenta  who  acted  for  the  dxy 
Id  uttering  them. 

The  bonds  bear  date  January  1, 1884.  At 
that  time  W.  N.  Hodge  was  tbe  mayor  of  this 
dty,  and  bis  signature  appean  upon  the  btrnds 
aaa  on  tbe  coupons. 

lIVyoMicma  v.  Agling,  99  U.  8. 112  (25:  470); 
Walnut  v.  Wade,  103  U.  S.  688  (26:  626);  East 
Ltnedn  v.  Davenport,  94  U.  S.  601  (24:  822); 
Ciag  Co.  T.  Soeietp  for  Savings,  104  U.  S.  579 
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(26:  856);  MouUrie  Co.  t.  AcMnpftom  Sat. 
&tnk.  92  U.  S.  681  (28:  681);  JTouMw  f.  Bitter, 
97  U.  8.  886  (24:  1050). 

The  act  of  Tegistration  by  the  comptroller  Ig 
a  Judicial  act,  determined  upon  information 
then  in  bis  possession. 

The  exercise  of  discretion  by  a  judicial  offi- 
cer, clothed  with  tbto  power,  is  not  the  nibject 
of  revision  by  another  tribunal.  Such  power 
having  been  exercised  and  the  bond  r^fstereii, 
tbe  Innocent  purchaser  may  rely  upon  such 
judicial  decision  in  favor  of  tbe  reguurlty  and 
validity  of  the  bond. 

Arts.  828,  424.  Rev.  8tat.  of  Texas;  Sherman 
Co.  T.  Simonde.  109  U.  S.  785  (S7: 1098);  An^ 
derson  Go.  v.  Beal,  118  U.  8.  227  (38:  966); 
Coloma  V.  £'at«*,  92  U.  S.  484  (23:  679):  Doug- 
las Got.  Botles.  94  U.  8.  104  (24: 46);  Mariom 
Co.  v.dark,  94  U.  8.  278  (24:59). 

Mr.  James  W.  Brown,  for  defendant  In 
error: 

Tbe  registration  of  the  brads  by  the  oomp- 
troller  cnnaot  be  construed  Into  a  recital, 
sbowing  tlmt  all  of  the  condiUona  precedent  to 
their  is^c  bad  been  complied  with. 

Parties  buying  municipal  bonds  are  required 
to  take  notice  as  to  whether  or  not  there  is 
power  to  issue  them. 

AtUhotty  V.  Jaeper  Co.  101  U.  8.  698(29: 
1006):  Ogden  v.  Datieat  Co.  102  U.  8.  641  (26 
266);  1  Dillon,  Mun.  Corp.  449:  Boone,  Corp. 
44,  298-605;  Louisiana  City  t.  Wood,  108  U. 
294  <26:  168);  Merchant^  Bxehange  Nat.  Bank 
V.  Bergen  Co.  115  U.  8.  884  (29:  480);  Buehan- 
an  V.  Litchfield.  102  U.  8.  878  (26:  188);  Dixon 
Co.  V.  Field,  111  U.  S.  83  (28:  860);  Litchfield 
V.  Balhu,  114  U.  8.  190  (29:  138);  Independ- 
ent School  Diet.Y.  Stone,  108  U.  8. 188(87:90); 
ShAoygan  Co.  v.  FwHeer,  70  U.  a  8  Wall. 
ri8:  88);  Hoffv.  Jasper  Oo.  110  U.  S.  53  (28: 
68);  Parlcersburg  v.  Brown,  106  U.  S.  487  (87: 
288);  Knox  Co.  v.  AepinwaU,  62  U.  8.  21  How. 
539  (16:  208);  Knox  Co.  v.  Wallace,  62  U.  S. 
81  How.  546  (16:  211);  U.  8.  v.  Macon  Co.  00 
U.  S.  582  (25:831). 

Mr.  Jvntiee  Blatchford  delivered  the  opin- 
ion of  the  court: 

This  IF  nn  action  at  law  brought  in  the  Circuit 
Court  of  tlie  United  8tales  for  tbe  Northern 
District  of  Texas,  by  W.  N.  Coler,  Junior, 
against  the  City  of  Cleburne,  a  municipal  cor- 
poration of  Texas,  to  recover  on  234  coui>ona, 
of  $85  each,  amonoiiopto  $8,190.  cut  from  a 
series  of  61  bonds,  of  $1,000  each,  purporting 
to  Lave  been  executed  and  issued  by  that  cor- 
poration. Tbe  case  was  tried  by  tbe  court,  on 
tbe  written  waiver  of  a  jury,  and,  baling  beard  [163] 
the  evidence,  it  adjudged  that  tbe  plaintiff 
take  nothing  by  bis  suit,  and  that  tbe  defend- 
ant go  wttiiout  day  and  recover  Its  coats.  The 
plaintiff  basbrou^t  a  writ  of  error. 

There  is  no  special  flndiog  of  facts,  but  there 
is  a  bill  of  exceptions,  wbicb,  after  setting 
forth  what  was  proved,  states  that  tbe  court, 
CD  the  pleadings  and  proof,  found  tbe  law  for 
tbe  defendant,  and  rendered  final  judnnent 
for  it  and  acninst  tbeidaintlfl,  for  costs  of  ault 
This  is  a  saffldent  apeclal  finding  of  facts  to 
authorize  us,  under  «  700  of  the  Revised  Stat- 
utes, to  determine  whether  the  facta  foundaie 
sufQcient  to  support  the  judgment. 

Tbe  plttintil^  in  bis  petition  and  four  eupple- 
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mentAl  petitions,  alleged  tbat  be  was  (tie  bona 
pie  owner,  lioldei  and  bearer,  before  mntiirity, 
of  the  coupons,  for  a  vnlunblc  oonsidcrntion 
paid;  that  ibe  bonds  were  issued  by  the  city 
for  the  purpose  of  erecting  a  system  of  water 
works;  and  thnt  the  bonds  and  coupons  were 
made  and  issued  in  pursuance  of  article  480  of 
the  Revised  Statutes  of  the  State  of  Texas,  and 
of  an  ordinance  adopted  by  the  city  council  of 
the  defendant.  September  18, 

The  defendant,  with  other  ;iloas,  Interposed 
oiie,  called  in  the  record  a  plea  of  non  est 
factum,  which  says  that  the  bonds  and  cou- 

SDQS  in  question  are  not  the  obligations  of  the 
efendant,  and  were  never  executed  and  de- 
livered by  It,  because  they  never  had  any  exist- 
ence prior  to  July  3, 1884;  that  they  were  never 
signed  by  J.  M.  Odcll  (who  bad,  on  the  first 
Tuesday  in  April,  1884,  been  duly  elected  to  the 
office  of  mayor  of  said  city  for  a  term  of  two 

Sears,  and  was  on  the  8d  of  July,  1884,  the 
■gaily  qualified  and  acting  mayor  of  the  city), 
nor  by  his  autliority,  nor  by  any  person  author- 
ized by  law  to  act  as  mayor  of  the  city;  that 
said  mayor  at  all  times  rcfiised  to  sign  the  same; 
that  although  said  bonds  and  coupons  purport, 
on  their  face,  to  have  been  executed  on  Janu- 
ary 1,  1884,  and  to  be  signed  by  the  mayor  of 
the  city,  tbey  were  in  fact  made  on  the  3d  of 
Julft  1884,  and  antedated,  and  signed  by  one 
W.  N.  Hodge,  a  private  citizen,  but  formerly 
mayor  of  the  city,  whose  term  of  office  had 
[164]  expired  in  April,  1884;  that  any  registration 
of  the  bonds  In  the  office  of  the  comptrol- 
ier  of  public  accounts  of  the  State  of  Texas 
was  illegal  and  without  authority,  because  tbey 
were  never  forwarded  to  the  comptroller  by  the 
mayor,  Odell,  or  by  any  person  authorized  by 
him  to  do  80;  and  he  never  forwarded  to  the 
comptroller  his  ceriiScate  showing  tlie  values 
of  taxable  property,  real  and  personal,  in  said 
city  for  the  year  1884,  and  never  authorized 
any  person  so  to  do;  and  that  said  bonds  and 
coupons  were  never  delivered  by  said  mayor, 
or  by  bis  authority,  or  bv  any  [terson  autDor- 
ized  to  act  as  mayor  of  tne  city,  to  the  Texas 
Water  and  Gas  Company,  or  tu  any  other  per- 
son or  persona. 

The  plaintiff  filed  a  demurrer  to  the  above 
plea,  as  insufBci<ait  In  law.  The  bill  of  excep- 
tiona  states  tbat  this  demurrer  was  considered 
by  the  court  In  its  general  finding. 

The  bonds  and  coupons,  which  were  put  in 
evidence,  were  in  the  following  form: 

"1,000.  United  Statbb  OF  Akbbica.  1,000. 
"No.  51.  $1,000. 

"The  City  of  Cleburne,  io  Johnson  County, 
State  of  Texas,  hereby  acknowledges  that,  for 
value  rec^ved.  It  Is  indebted  and  bound  and 
hereby  promises  to  pay,  unto  the  Texas  Water 

and  Gas  Company,  or  bearer,  at  the  , 

in  the  City  of  New.  York,  at  the  expiration  of 
twenty  years  from  the  date  hereof,  the  sum  of 
one  thousand  dollars  in  lawful  monev  of  the 
United  States  of  America,  and  also  that  it  is 
bound  and  will  pay  interest  on  sold  sum  of  one 
thousand  dollars,  at  the  rate  of  seven  per 
centum  per  annum,  on  the  first  davs  of  Janu- 
ary and  July  of  each  year  thereafter,  to  and 
including  the  first  day  of  January,  A.  D.  1904, 
to  the  b«ircr,  accordmg  to  the  respective  cou- 
pons therefor  her^  attached,  for  thirty-five 
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dollars  each,  si-fiied  by  the  mayor  of  the  City 
of  Cleburne  niid  attested  by  tLe  secret.iry  of 
the  City  of  Cleburne,  upon  presentation  nt  the 
fiscal  affency  in  New  York.  This  bond  is  an 
thorizcd  by  article  430  of  the  Revised  Statutcb 
of  the  State  of  Texas  and  by  an  ordinance 
adopte  l  by  the  board  of  aldermen  in  the  City 
of  Clfburnc,  on  the  ISth  day  of  Sept.,  IBt^,  in 
conformity  to  said  article  420. 

"  This  bond  is  one  of  a  scrips  of  f5fly-one  of  1165] 
like  tenor  and  effect,  issued  for  tlic  (.■nction  of 
a  complete  system  of  water  n-ork.«,  and  is  se- 
cured by  an  ordinance  of  the  City  of  Cleburne 
under  the  general  laws  of  the  State,  and  set- 
ting apart  all  the  net  revenues  of  said  water 
works  to  pay  the  interest  and  sinking  fund 
upon  the  same,  and  requiring  the  council  to 
annUHlly  levy  and  collect  a  tax  of  tbirty-fivc 
cents  on  the  one  hundred  dollars'  worth  of 
property,  if  so  much  shall  be  required,  to  pay 
the  interest  and  two  per  cent  sinking  fund. 

"  It  is  understood  thnt  the  City  of  Cleburne 
shall  have  the  right  to  call  in  any  or  all  the 
bonds  of  Ibis  series,  numbered  from  one  to 
flfty-one,  respectively,  at  any  time  after  ten 
years  from  the  date  of  said  l)onds,  upon  first 
giving  public  notice  thereof  in  the  city  oriran 
of  the  Citr  of  Cleburne,  for  three  months  l«- 
fore  the  first  days  of  January  or  July  in  any 
year,  and  interest  shall  cease  from  the  time  I  hey 
are  so  called  in,  respectively. 

"  In  witness  whereof  the  mayor  of  the  City 
of  Cleburne  hereto  signs  his  name,  and 
the  city  secretary  of  the  City  of  Cle- 
[l.  &]  bume  attests  with  the  seal  of  the  said 
City  of  Cleburne,  hereto  affixed,  this 
Oie  first  day  of  January,  A.  U.  ISiH. 
"W.  N.  HoDOB,  MaifOT. 

"Atfftrt:  W.  H.  Grates,  Secretary. 

"1.000." 

The  bond  is  indorsed  as  follows:  "HI.  $1,000 
City  of  Cleburne  waterworks  bond;  interest 
seven  per  cent,  payable  July  Ist  and  January 
1st  of  each  year.  Twenty-years  bond.  Regis- 
tered July  12th,  1884.  Wm.  J.  Swain,  comp- 
troller." 

"$35.00.  $85.00. 
■  "On  the  first  doy  of  July,  1886.  the  City  of 
Cleburne,  State  of  Texas,  will  pay  to  bearer, 
in  the  City  of  New  York,  tbirty-flve  dollars, 
being  six  months'  interest  on  water-works  bond 

"W.  N.  HODGB,  Mayor. 
*'W.  H.  Graves,  Secretary." 

The  plaintiff  proved  that  the  Texas  Water  [166] 
and  Gas  Company,  a  corporation,  through  its 
proper  officers,  made  a  written  contract  with 
the  city,  through  Its  proper  officers,  on  Sep- 
tember 13,  1883,  to  erect  for  it  a  complete  sys- 
tem of  water  works,  the  material  used  and  the 
manner  of  building  being  fully  shown  in  speci- 
fications and  plans,  on  of  before  June  1st,  1884, 
in  consideration  for  which  the  city  agreed  to 
pay  the  builder  $51,000,  in  bonds  of  $1,000 
each,  pflTable  to  bearer  20  years  after  January 
1,  1884,  "bearing  Interest  at  seven  per  cent,  rep- 
resented by  semi-annual  coupons  for  $3o  each 
attached  Uiereto,  the  same  to  be  engraved, 
signed  by  its  mayor  and  secretary,  and  de- 
livered to  the  Tixas  Water  ond  Gas  Company 
upon  the  completion  of  said  system  of  water 
works  according  to  plaiu  and  specifications, 
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tod  the  acceptance  thereof  by  the  city  after  the 
bame  had  been  duly  tested.  It  was  furib'T 
proved,  tbat  said  contract  provided  ihnt,  upon 
the  works  bavini;  been  tested  and  the  same  re- 
ported and  received  by  tbc  city,  tbe  builder 
should  be  discbarjred  from  all  further  obliga- 
tions on  account  of  the  works.    It  was  further 

E roved,  that  the  system  of  water  works  was 
uilt  within  the  time  aj;rced  upon,  and  ac- 
cepted by  the  city;  and  that,  on  the  IStfa  of 
September,  1833,  tlie  cit^  council  adopted  an 
oraioance  folly  authorizing  tbe  contract  above 
mentioned,  a  copy  of  wbicb  ordinance  is  given 
in  the  mardn.' 
ri6T]  It  was  also  proved,  that  after  the  defendant 
accepted  tbe  water  works,  and  on  July  8, 1864, 
the  51  bonds  for  $51,00i>  were  delivered  to  the 
[  168]  Texas  Water  and  Gus  Company,  and  re.i;istered 
by  tlic  comptroller  of  tbe  State;  that  the  de- 
fendant, before  the  delivery  of  said  bonds,  cut 
off  and  canceled  the  first  coupon  thereon,  ma- 
turing July  1,  18M;  that  it  took  charge  of  the 
works  and  contracted  a  sale  of  tbem  to  another 
corporation,  which  corporation  operated  them 
for  a  time;  tbat  afterwards  the  aefeodant  re- 
sumed tbe  control  of  them  and  still  has  posses- 
sion of  them,  and  uses  tliem  for  fire  protection 
ond  other  uses;  that  the  Texas  Water  and  Gas 
Compnny  sold  all  of  tbe  bonds  and  coupons 
ond  dc-Iivered  tliem  to  third  parties  soon  after 
tliey  were  received;  that  the  defendant,  by  its 
city  council,  od  July  8,  1684,  adopted  a  resolu- 
tion authorizing  and  requesting  ez-JIayor 
W.  N.  Hodge,  whose  name  had  been  engraved 
OD  the  coupons  attached  to  tlw  61  bonds,  to 


sign  the  bonds  as  and  upon  the  date  January 
1, 1864,  when  bewas  actually  tbe  mayor  of  the 
city,  and  that  said  bonds  be  signed  by  W.  H. 
Graves,  who  was  the  secretary  of  the  defend- 
ant on  January  1,  1884,  as  well  as  on  July  8, 
1884.  Thedefendantprovedtbat  W.N.Hodge, 
who  signed  the  bonds,  ceased  to  be  mayor  in 
April,  1684;  that  Odell  became  then  the  mayor; 
that  the  bonds  were  signed  July  3,  1884;  and 
that  the  city  council  authorized  Hodge,  who 
was  then  a  prlvete  citizen,  to  sign  the  bonds  on 
tbat  day. 

It  was  also  proved  that  Mayor  Odell  did  not 
furnish  a  statement  of  tbe  valuation  of  property 
to  the  comptroller,  nor  forward  to  him  tbe  HI 
bonds  for  registration,  and  refused  tosignmore 
than  40  of  said  bonds;  and  that  tbe  defendant 
was  using  and  operating  the  water  works,  and 
bed  beeu  for  over  20  mootlis. 

Articles  420  to  424,  of  tbe  Revised  Statutes  of 
Texas,  in  force  at  the  time  of  the  issue  of  then  1169] 
bonds  (Rev.  Stat,  of  1879,  title  17,  chap.  4,  p. 
72),  were  as  follows: 

"Art.  420."  The  city  council  shall  have 
power  "to  appropriate  so  much  of  the  revenues 
of  the  city,  emanatinff  from  whatever  source, 
for  the  purpose  of  reuring  and  discharging  the 
accrued  indebtedness  of  tbe  city,  and  for  the 
purpose  of  improving  the  public  markets  and 
streets,  erecting  aod  conducting  city  hospitals, 
city  hall,  water  works,  and  so  forth,  as  they 
may  from  time  to  time  deem  expedient;  and  in 
furtherance  of  these  objects  tbc;y  shall  have 
power  to  borrow  money  upon  tbe  credit  of  the 
city,  and  issue  coupon  bonds  of  the  city  tbere- 


lAn  Ordinance  to  Provide  for  tbe  Construction  of 
Water  Works  In  the  Citr  o(  Cleburne,  to  Provide 
for  iMuinv  Bonds,  and  to  Levy  a  Tax  to  Pay  In- 
tei-est  and  Create  a  making  Fimd. 

Whereas,  tbe  city  counoll  of  tbe  Gty  of  Cleburne 
deem  it  absolutely  necesenrr  tbat  some  steps  should 
be  taken  by  the  City  of  Cleburne  to  protect  tbe 
property  of  the  city  and  citizens  Bsalost  fire;  and 
wbei'uas.  It  Is  further  manifest  that  the  establisb- 
metit  of  &□  effident  system  of  water  works  Is  the 
must  economical  protection  against  tires ;  and 
whercKs.  the  Texas  Water  and  Oas  Company,  a  cor- 
poratiou  having  its  chief  domlcfl  in  the  City  of 
Tj'ler,  Smith  County  .Texas,  bos  madeapropoalttOD, 
irlth  plana  and  specifications,  to  oottstniot  a  oom- 

Etete  system  of  water  works  In  the  Ctty  of  Cle- 
uroe  and  for  tbe  City  of  Cleburne  (as  per  plana 
and  speclScatiODS  now  on  file  in  tbe  ollfoe  of  the 
city  secretary),  for  flfty-one  bonds  (tf  tbe  CUj  of 
Cleburne  for  one  tbousaod  doUan  etoh.  with  Inter- 
est at  seveo  per  cent  per  annum,  wftb  coupons 
attached  for  Interest,  parable  semi-anouRlly:  and 
whereas,  tbe  city  council  of  the  City  of  Cleburne 
baa  accepted  eald  proposition  of  tbe  said  Texas 
Water  and  Gas  Company:  now,  therefore— 

Be  it  ordained  by  the  ctty  counoll  of  the  City  of 
Cleburne.  Tbat  the  mayor  and  city  secretary  ore 
hereby  authorized  and  f  uUy  empowered  to  execute, 
sign,  and  deliver  for  and  la  behalf  of  the  City  of 
Qeburne  a  ooutrsct  with  the  Texas  Water  and  Oos 
Company,  a  oorporatloa  under  the  laws  of  Texas, 
tor  the  construction  of  a  complete  system  of  water 
works  within  tbe  corporate  limits  of  tbe  City  of 
Cleburne,  according  to  tbe  plans  and  speclfloatlona 
submitted  by  tbe  Texas  Water  and  Oaa  Company, 
through  U.  T.  Brown,  vice-president  and  general 
manafer  of  said  corporation;  and  It  Is  further  or- 
dained that  the  mayor  Is  forthwith  required  to  have 
lltbographed  flfty-one  bonds  for  one  thousand  dol- 
lars each,  due  twenty  years  after  date,  and  re- 
deemable at  tbe  option  of  tbe  city  at  any  time  after 
ten  years,  with  forty  coupons  attached  to  each,  for 
tblrty-flve  dollars  each,  payable  in  the  City  of 
New  York  or  in  the  Ctty  of  Austin,  Texas,  the  said 
ooupons  to  fall  due  tbe  first  day  of  July,  1684,  and 
tbewst  day  of  Jaauarj-.  laas,  and  on  each  subse- 
quent  flnt  day  of  July  and  flnt  day  of  Januaty 
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for  eaob  and  every  year  up  to  and  Including  the 
first  day  of  July.  1906,  and,  after  said  bonds  are 
llttaographed,  the  same  to  be  executed,  siffoed,  and 
delivered  to  the  said  Texas  Water  and  Gas  Com- 
pany, upon  tbe  said  company's  complying  wltb 
their  contract,  as  therein  provided. 

And  It  is  further  'ordained  by  the  dty  oouocU 
aforesaid,  that  all  tbe  reveoues  realised  from  oper- 
ation of  water  worKs  aforesatd,  over  and  aDove 
the  expenditures  fn  operating  the  same  be,  and  tbe 
same  is  hereby,  appropriated  and  coostltute  a  fund 
to  pay  the  Interest  and  create  a  sinking  fund  for 
the  final  redemption  of  said  bonds  as  afore  pro- 
vided. 

And  It  is  further  ordained  by  the  dty  council 
aforesaid,  that  the  following  tax  shall  be  annually 
levied  and  collected,  and  tbe  same  is  hereby  appro- 

Eriated.  to  pay  the  interest  on  water-works  bonds 
erelnbef  ore  authorised  to  be  Issued,  one  fourth  of 
one  per  cent  on  each  one  hundred  dollare*  worth  of 

Broperty;  and  that  this  provision  shall  remain  and 
B  In  force  until  the  said  water-works  bonds  are 
fully  paid  and  satisfied,  provided  nothing  herein 
shall  prevent  tbe  city  from  remitting  the  tax  or 
any  part  thereof  herein  provided  for.  In  the  event 
the  net  revenue  shall  realize  a  fund  sufficient  to 
pay  Interest  and  create  ten  peroentslnlclng  fund 
ODsald  water- works  bonds. 

And  It  Is  further  ordained  that  this  ordlnanoe 
take  effect  from  and  after  Its  paasajge.  * 

And  It  Is  further  ordained  by  the  ol^  oounoU 
aforesaid,  tbat  to  the  above  there  shaU  oe  levied 
and  collected  one  tenth  of  one  per  oent,  under  and 
by  virtue  of  the  power  of  tbe  city  to  levy  and  col- 
lect an  annual  tax  to  defray  the  ourrent  expenses 
of  Its  looal  government,  and  the  same  Is  hereby  set 
apart  and  appropriated  to  the  payment  of  the  in- 
terest and  the  unUng  fund  of  the  bonds  herem 
provided  for. 

Provided,  tbat  this  section  of  this  ordlnanoe  shall 
be  Inoperative  for  such  year  or  yean  as  it  may  bs 
found  tbat  tbe  tax  and  revenue  heretofore  provided 
for  and  set  apart  shall  besuffldent  to  pay  tbe  In- 
terest and  stnldng  fund  as  provided. 
Passed  September  13th,  1^ 
Approved  Septemtwr  13,  ISO. 

(Signed)     W.  N.  HoiMlB,  Magor. 
Attest;  W.  H.  Ohavm,  8een(ar» 
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for,  in  such  sum  or  sums  u  Uiey  may  deem  ex- 
pedieDt,  to  bear  interest  act  exceeding  ten  per 
cent  per  annum,  payable  Mmf-anoually  at  such 
place  as  may  be  fixed  by  city  ordioaoce:  Pro 
tided.  That  the  aggre^te  amount  of  bonds  is- 
sued by  the  city  council  shall,  at  no  lime,  exceed 
six  per  cent  of  the  value  of  the  property  within 
said  city,  subject  to  ad  valorem  tax. 

"Art.  431.  AH  bonds  shall  apecify  for  what 
purpose  tbejr  were  Issued,  and  shall  not  be  in- 
valid if  sold  for  less  than  their  par  value;  and 
when  any  bonds  are  issued  bv  the  city  a  fund 
shall  be  provided  to  pay  the  interest  and  create 
a  sinkine  fund  to  redeem  the  bonds,  which 
fund  shall  not  be  diverted  nor  drawn  upon  for 
any  other  purpose;  and  the  city  treasurer  shnll 
honor  no  drafts  on  said  fund  except  to  pay  in- 
terest upon,  or  redeem  the  bonds  for  nliich  it 
was  provided. 

"Art.  422.  Said  bonds  shall  be  signed  by  the 
mayor  and  counterHigncd  bv  the  secretary,  and 
payable  at  such  places  ana  at  sucb  times  as 
may  be  fixed  by  ordinance  of  the  city  council, 
not  less  tban  ten  nor  more  than  fifty  years. 

"Art.  423.  It  shall  be  the  duty  of  the  mayor, 
whenever  any  bond  or  bonds  are  i^ued,  to  for- 
ward the  same  to  Uie  comptroller  of  public  ac- 
counts of  the  State,  whose  duty  it  sbnil  be  to 
register  said  bond  or  bonds  in  a  book  kept  for 
that  purpose,  and  to  indorse  on  cacli  bond  so 
registereil  his  certificate  of  registration,  and  to 
give,  at  the  request  of  the  mayor,  his  certificate 
certifyiog  to  the  amount  of  boni^  so  registered 
in  his  omce  up  to  date. 
[170]  "Art  424.  That  it  shall  be  the  duty  of  the 
mayor,  at  the  time  of  forwarding  any  of  said 
bonds  for  registralinn,  to  furnish  the  comptrol: 
ler  with  a  statement  of  the  value  of  all  taxable 
proper^,  real  and  personal,  in  the  city;  also, 
with  a  statement  of  the  amount  of  tax  levied 
for  the  payment  of  interest  and  to  create  a 
sinking  fund.  It  is  hereby  made  the  dury  of 
the  comptroller  to  see  that  a  tax  is  levied  and 
collected  by  the  city  sufllclent  to  pay  the  inter- 
est semi-annually  on  all  bonds  Issued,  and  to 
create  a  sinkine  fund  sufficient  to  pay  the  said 
bonds  at  maturity,  and  that  said  sinking  fund 
b  Invested  in  good  inlercsl-bearing  securities." 

It  la  assigned  for  error,  that  the  circuit  court 
erred  In  overruling  the  plaintiff's  demurrer  to 
the  plea  of  non  e»t  factum,  because  that  pica 
failed  to  exclude  the  idea  that  the  defendant, 
or  the  law,  had  authorized  the  person  who 
actually  sfnted  the  bonds  and  coupons  to  do  so. 

Article  428  of  the  statute  provides  that  the 
bonds  shall  be  signed  by  the  mayor.  This 
clearly  means  that  they  sh'all  be  signed  by  the 
person  who  is  mayor  of  the  city  wDen  they  are 
signed,  and  not  by  any  other  person.  The 
Legislature  having  declared  wbo  shall  sign 
them,  it  was  not  open  to  the  cUy  council  to 
provide  that  they  should  be  signed  by  some 
other  person.  Article  428  of  the  statute  pro- 
vides that  it  shall  be  the  duty  of  the  mayor, 
wheuevtr  any  bonds  are  Issued,  to  forward 
them  to  the  comptroller  of  public  accounts  of 
the  State,  for  registry.  They  could  not  be  is- 
sued until  they  were  properly  signed  by  a  per- 
son who  was  Uie  mayor  at  the  tune  they  were 
signed,  and  the  comptroller  conld  recrive  them 
lawfully  for  registry  only  from  such  mayor. 
So,  also,  by  article  424,  it  is  made  the  duly  of 
[172]    the  same  mayor,  and  not  that  of  any  other  per- 
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son,  at  the  time  of  forwarding  the  bonds  to  the 
comptroller  for  registration,  to  furnish  him 
with  the  statement  specified  in  that  article. 
No  other  person  than  such  mayor  could  furnish 
the  comptroller  with  such  statement. 

The  complete  answer  to  the  suggestion  that 
the  plea  does  not  negative  the  idea  that  the 
bonds  may  have  been  signed  by  a  person  au- 
thorized by  the  defendant  to  sign  them,  la 
that,  [n  view  of  the  statute,  the  defendant  bad 
no  power  to  authorize  .in y  other  person  to  sign 
them  than  the  person  n-^o  was  mayor  at  the 
time  they  were  signed.  The  answer  to  the 
suggestion  that  the  pica  dnes  not  negative  the 
Idea  tbat  they  mav  have  l>een  signed  by  a  per- 
son authorized  by  law  to  sign  them,  la,  that  in 
view  of  tbe  provisions  of  the  statutes  of  Texas 
referred  to,  and  of  the  allegations  of  the  plea, 
it  was  for  the  plointiff  toaver  orshow,  in  reply 
to  the  pIco,  that  the  person  who  signed  ihem, 
or  some  other  person  than  the  person  who  was 
mayor  at  the  time  they  were  signed,  was  au- 
thorized by  law  to  siijn  them. 

It  is  contended  for  tbe  plaintiff  that,  as 
Hodge,  wbo  signed  the  bonds  as  mayor,  was 
the  mayor  on  January  1,  1884,  the  date  of 
the  bonds,  and  the  plaintiff  was  an  innocent 
purchaser  of  them  for  value,  he  was  not 
bound  to  look  beyond  the  bonds  themselves, 
and  tbe  enabling  Acts  authorizing  their  Issue, 
and  tbat,  if  there  was  lawful  authority  to  issue 
them,  and  tbe  city  appeared  to  have  acted  upon 
that  authority,  he  was  not  obliged  to  inquire 
further,  no  matter  what  irregularity  character- 
ized the  acts  of  the  ofllcers  who  issued  them  on 
behalf  of  tbe  city;  that  tbe  face  of  tbe  bonds 
referred  him  to  article  420  of  the  statutes,  and 
to  tbe  ordinance  of  September  18,  1881;  that 
an  examination  of  the  statute  and  the  onli> 
nance  would  show  authority  toissue  the  bonds; 
that  the  records  of  the  city  would  show  that 
tbe  persons  wbo  signed  the  bonds  were  the 
mayor  and  the  secretary  of  the  city  on  the  1st 
of  January,  1884,  the  date  of  the  bonds;  that 
tbe  indorsement  on  each  bond  would  show  that 
it  hod  been  registered  by  the  comptroller;  and 
that  be  had  a  right  to  presume  that  the  bonds 
had  been  forwanled  to  tbe  comptroller  by  the 
mayor,  as  provided  by  the  statute,  or  otherwise 
the  comptroller  would  not  have  registered  them. 

But  we  have  always  held  that  even  bona  Jide  [178] 
purchasers  of  municipal  bonds  must  take  the 
risk  of  tbe  official  character  of  those  who  exe- 
cute them.  An  examination  of  the  records  of 
the  city  in  regard  to  the  Issuing  of  the  bonds 
would  have  disclosed  the  fact  that  the  bonds 
had  not  been  signed  and  iasued  under  the  ordi- 
nance of  S^tember  18,  1888,  until  July  3, 
1884;  that  W.  N.  Hodge  was  not  mayor  on 
that  day;  and  that  the  person  irho  then  signed 
the  bonds  as  mayor  was  a  private  citizen. 

Id  Antfumy  t.  Ctntnty  of  Janar,  101  U.  S. 
693  [25: 1005],  municipal  bonds  were  signed 
and  issued  in  October,  1872,  on  a  subscription 
made  in  March,  1872,  to  the  stock  of  a  railroad 
company,  and  bore  date  the  day  of  the  sub- 
scription. Tbe  presiding  Justice  who  signed 
the  bonds  did  not  become  such  until  Octo- 
ber, 1879.  Thus,  the  person  who  was  in  office 
when  the  bonds  were  actually  signed,  sieoed 
tbem,  but  tbey  were  antedated  to  a  day  when  be 
was  not  in  omce.  In  the  present  case,  the  bonds 
were  not  signed  by  an  officer  who  was  in  of 
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flee  when  they  were  signed,  but  by  a  person 
who  was  in  office  on  tbe  antcdaled  day  on 
which  ihcy  bore  dale.  In  the  Jasper  County 
case  there  was  a  false  date  inserted  In  the  bonds 
in  order  to  avoid  tbe  effect  of  a  registration 
Act  which  took  effect  between  the  antedated 
dale  and  tbe  actual  dnte  of  sifting.  In  tbe 
present  case,  there  was  a  false  signatura  But 
the  principle  declared  in  the  Jasper  County 
case  is  equally  applicable  to  the  present  case. 
It  was  there  said  by  Chief  Justice  Waite,  de- 
livering the  judgment  of  the  court,  p.  696 
[1008]:  "  The  public  can  act  only  through  its 
authorized  agents,  and  it  is  not  bound  until  all 
wliu  are  to  participate  in  what  is  to  be  done 
have  porformeil  tlicir  respective  duties.  The 
aulliurity  of  a  pubbc  agent  depends  on  the  law 
as  it  is  when  he  acts.  He  has  only  sucli  pow- 
er* IIS  arc  siK-'ciScally  granted;  and  he  cannot 
bind  his  principal  under  powers  that  have  been 
taken  away,  by  simply  antedating  bis  con- 
tracts.  Umler  sucli  rircumstancea,  a  false  date 
is  e(juival<^nt  to  a  false  signature;  and  tbe  pub- 
lic, in  tbe  absence  of  any  ratification  of  its  own, 
is  no  more  estopped  by  tlie  one  than  it  would 
be  by  the  other.  After  the  power  of  an  agent 
[174]  of  a  private  person  hiis  breo  revoked,  he  can- 
not bind  his  principal  by  simply  dating  back 
what  lie  does.  A  retirin.s  partner,  after  due 
notice  o[  dissolution,  cannot  charge  his  firm  for 
ILe  payment  of  a  negotiable  promissory  note, 
even  in  tbe  hands  of  an  innocent  holder,  by 
giviog  it  a  date  within  tbe  period  of  the  exis- 
tence of  tbe  partnership.  Antedating,  under 
such  circumstances,  partakes  of  the  character 
of  a  forpery,  and  is  always  open  to  inquiry,  no 
matter  who  relies  on  it.  The  question  is  one 
of  the  authority  of  him  who  attempts  to  bind 
another.  Every  person  who  deals  with  or 
through  an  agent  assumes  all  Ibe  risks  of  a  lack 
of  authority  m  the  agent  to  do  what  he  does. 
Negotiable  paper  is  no  more  protected  against 
this  inquiry  than  any  other.  In  Baylea  v.  Ta- 
ber,  5  Mass.  2iia,  it  was  held  that  when  a  stat- 
ute provided  that  promissory  notes  of  a  certain 
kind,  made  or  issued  after  a  certain  day,  should 
be  utterly  void,  evidence  was  admissible  on  be- 
half of  the  makers  to  prove  that  the  notes  were 
issued  after  that  date,  although  they  bore  a 
previous  date.  .  .  .  Purchasers  of  municipal 
securities  must  always  take  the  risk  of  tbe 
genuineness  of  the  official  signatures  of  those 
who  execute  tbe  paper  they  buy.  This  in- 
cludes, not  only  the  gCDuiueness  of  the  signa- 
ture itself,  but  tbe  cdfficial  character  of  him  who 
makes  it." 

This  ruling  has  been  since  followed.  In 
liitaell  v.  timing  Vallty  Toionahip,  110  TJ.  8. 
162  [28: 105],  where  bonds  were  issued  by  a 
township  in  payment  of  a  sutiscription  to  rail- 
way stock,  under  a  statute  which  made  the 
signature  of  a  particular  officer  essential,  it  was 
held,  that  without  tbe  signature  of  that  officer 
tbcy  were  not  tbe  bonds  of  the  township,  and 
that  the  municipality  was  not  estopped  from 
disputing  their  validity  by  reason  of  recitals  in 
tbe  bond,  setting  forth  the  provisions  of  tbe 
statute,  and  a  compliance  with  them.  The  same 
principle  Is  recognized  in  Northern  Nat.  Barik 
V.  Porter  Totennhip.  110  U.  S.  608,  618. 619  [28: 
2r»8.  2621;  *nd  MerchanU  f>rh.  Nat.  Ban*  v. 
Beraeii  County.  115  U.  &  384,  890  [29:430, 
431J. 
15V 


The  case  of  Weyauwega  v.  Ayling,  OS  U.  S. 
112  [2ft:  470],  is  citedfor  the  plaiotiiT.  In  that 
cose  the  bonds  of  a  town  bore  date  June  1,  and 
were  signed  by  A.  as  chairman  of  the  board  of 
supervisors,  and  by  B.  as  town  clerk,  and  were 
delivered  by  A.  to  a  railroad  company.  When  [175] 
sued  on  the  coupons  by  a  Atwiajlrfe  purchaser  of 
the  bonds  for  value  before  maturity,  the  town 
pleaded  that  the  bonds  were  not  in  fact  signed  by 
B.  until  July  13,  at  which  date  be  had  ceased  to 
be  town  clerk,  and  hla  successor  was  in  office. 
It  wasbeld,  Chief  Justice  Waite  delivering  tbe 
opinion  of  tbe  court,  that  the  town  was  es- 
topped from  denying  the  date  of  tbe  bonds,  be- 
cause, in  the  absence  of  evidence  to  the  con- 
trary, it  must  he  assumed  that  the  bonds  were 
delivered  to  the  company  by  A.  with  the  assent 
of  the  then  town  clerk. 

In  Anthony  v.  County  of  Javaer  the  court 
distinguished  that  case  from  Weyauwega  r. 
Ayling,  and  said  that  in  the  latter  case  It  held 
that  "  The  town  was  estopped  from  proving 
that  the  bonds  were  actually  signed  by  a  form- 
er clerk  after  he  went  out  of  omce,  because  the 
clerk  in  office  adopted  the  signature  as  bis  own 
when  he  united  with  the  chairman  in  deliver- 
ing tbe  bonds  to  the  railroad  company."  while 
in  the  former  case  tbe  bonds  were  not  complete 
in  form  when  they  were  issued,  and  it  was  only 
by  a  false  date  that  they  were  apparently  so. 
In  tbe  present  case,  it  appears  affirmatively  by 
the  bill  of  exceptions  that  the  person  who  was 
mayor  of  the  city  at  the  time  the  bonds  were 
signed  took  no  part  In  signing,  delivering  or 
issuing  Ibem;  that  they  were  not  complete  in 
form  when  they  were  issued,  because  thev 
were  not  signed  by  the  then  mayor;  and  that  it 
was  only  by  a  false  date  that  they  were  then 
apparently  complete  in  form.  Hence,  the  pres- 
ejt  case  IS  not  like  Wejfiiute^  t.  Ayling,  bat 
is  like  Anthony  t.  Coun^  of  Ja^>tr. 

This  case  is  analogous  to  that  of  Amy  v.  Wa- 
tertown,  No.  1,  ISO  U  8.  801  [83:948],  where 
the  statute  required  process  to  ue  served  on  the 
city  by  serving  it  on  the  mayor,  and  it  was  not 
so  servod;  and  it  was  held  that  there  could  be 
no  substituted  service,  and  no  legal  service 
without  service  on  tbe  mayor. 

Regarding  these  views  as  decisive  of  this  case, 
we  forbear  discussing  other  questions  on  which 
it  is  maintained  that  the  ruling  of  Uie  circuit 
court  was  correct. 

Ju^^montaffinud, 


Ex  parte: 

In  tbe  Matter  of  ALEJANDRO  SAVIN, 

<Seea  C.  Reporterli  fd. SSr-MO.) 

Pouser  of  U.  8.  Courts  to  punish  for  eontempU 
— improperly  influencing  witness — Act 
1789-~potDer  to  proceed  summarily~-misbi- 
Aavior  in  pretenee  of  court,  vhat  is^-JiaUuiajf 
and  witness  roont—praetice — primUffO  of 
eused— errors  and  irregutarities. 

h  Tbe  courts  of  the  United  States  have  power  to 
puniBb  for  oontempta  of  oourt  oommltted  in  tbe 

NoTB.— See  Ex  parte  Bobtnmm  and  note  on  Pamr 
of  Court  to  PuntA  for  Contempt,  flB  C.  8..  S  L.  ed. 
SOS:  also  the  succeedlnc  case.  Ac  parts  Ouddy;  and 
also  note  to  Baker  v.  Oa.  4  L.  B.  A.  ISB. 
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preMDoe  of  the  nid  courts,  or  so  near  thereto  as 
to  otetruot  the  admloistnttOD  of  Justloe. 

&  Wbm  the  charge  agalmt  ttie  appellant  la,  that 
he  endeavored,  by  fortridden  meant,  to  Influence 
or  Impede  a  wltnen  from  teetlfjrln^  the  offense 
diar^ed  IB  punishable  by  Indictment,  yet  the 
court  mv  punish  him  for  a  oootempt,  If  the 
offraiae  waaoommlttedltt  Iti  prewmoe  or  ao  near 
as  to  obetruct  the  administration  of  Justice. 

t.  Under  the  Act  of  178Q,  the  question  whether 
particular  acts  constitute  a  contempt  Is  to  be  de- 
termined acoordloff  to  the  rules  and  principles  of 
the  common  law. 

4.  UiidertbeBevlsedStttutes,oourtiofthe United 
States  have  power  to  pmoeed  summarily,  for  con- 
tempt. 

f.  The  court,  when  In  seaslon,  la  present  in  every 
part  of  the  plaoe  set  apart  for  Its  own  use,  and 
for  Uie  use  of  Its  office ra.  Jurois  and  witnesses; 
and  mtobehavlor  anywhere  in  such  place  Is  mls> 
hehavtor  lo  the  presence  of  the  court. 

L  Attempting,  whUe  a  witness  Is  lo  the  witness 
room  or  In  the  hallway  of  the  court  room,  to  de- 
ter  him  from  testifying,  by  offering  blm  money. 
Is  a  misbehavior  In  the  presence  of  the  court  and 
punishable,  without  Indictment,  hy  fine  and  Im- 
prisonment, as  a  contempt. 

T.  The  court  la  not  bound  to  require  service  of  In- 
terrogatorlee  upon  the  appellant,  so  thaU  to  an- 
Bwerlng  them,  he  could  purge  hlma^  of  the  coo- 
tempt  charged ;  but  It  can  In  Its  discretion,  adopt 
such  mode  of  determining  that  question  as  It 
deems  proi>er.  provided  due  regard  la  had  to  the 
rules  that  obtain  In  the  trial  of  matters  of  oon- 
tempL 

H  Although  theappeliantwasentltled,  of  right,  to 
purge  himself,  under  oaUi,  of  the  contempt,  yet 
It  is  sufficient  that  he  was  Informed  of  the  nature 
of  the  charges  against  him  by  the  testimony  of  a 
witness  taken  down  by  a  sworn  stenographer  at 
the  preliminary  examination  and  that  he  was 
present  at  the  hearing  of  the  contempt,  was  rep- 
resented by  counsel,  testified  under  oath  In  his 
own  behalf,  and  had  full  opportunity  to  make  his 
defeose. 

Il  Where  the  district  oonrt  had  Jurisdlotioo  of  the 
subject  matter,  and  of  the  petson,  any  trregolar- 
lUes  occurring  lo  the  mere  conduct  of  the  case, 
do  not  affect  the  validity  of  Its  final  order.  Its 
ludgment,  so  far  as  It  involves  mere  erron,  can- 
not be  reviewed  in  this  collateral  proceeding. 

[No.  isear 

Arguad  AprU  tS,  1889.  Deeded  May  IS,  1889. 

APPEAL  from  a  Judt^ent  of  the  Circuit 
Court  of  tt^e  United  States  for  the  Soutbern 
District  of  California,  denying  a  petition  for 
writ  of  habMu  wrjnii.   Tbe  appellant  claimed 
to  be  illegaliy  imprisoned  uiraer  color  of  tbe 
•Qtbority  of  tbe  United  States.  Affirnud. 
Tbe  facts  are  stated  In  tbe  opinion. 
Mr.  J.  A.  Anderson,  for  appellant: 
Tbe  district  court  had  no  Jurisdiction  to 
Bumtnarilj  puolsb  appellaot  for  tbe  matters 
and  things  set  out  In  its  Judgment  ordering  bis 
imprisonment. 

Ex  parU  BMnaon,  66  U.  S.  IS  Wall.  Oil 
OiiSOe):  BarwU  v.  iMate,  10  Lea  (Tenn.)  647; 
Bac.  Abr.  title,  OourU,  E. 

Tbe  judgment  to  clearly  Toid,  on  account  of 
the  absolute  departure  by  tbe  court,  in  tbe  pro- 
ceedinn  upon  wblcb  it*  judnnent  is  based, 
fiom  we  mode  of  procedaxe  in  criminal  con* 
tempt  caset. 

R$  Tgrrp,  1S8  U.  S.  806-810  (83: 405);  Ex 
parte  Wr^,  «0  Ind.  SOS;  VThitUm  ataU, 

Ml  r.  s. 


86  Ind.  212;  Itupalje,  CootempU,  121.  133; 
Burke  v.  State.  47  Ind.  530,  534;  iie  Pitmaa,  1 
Curtis,  186.  189,  190;  Be  May,  2  Flipp.  569; 
£^  parte  Kilgore.  8  Tex.  App.  258,  364;  Ez 
parte  Ireland,  88  Tex.  SSI;  Sx  parte  Langdon, 
25  Vt.  682,  688;  WituI$or  v.  McVeigh,  93  U.  S. 
384  (28:91». 

Metfrt.  Georffe  J.  Denis*  U.  8.  Atty. ,  and 
O.  A.  Jenkt,  ^liciior-Qen.,  for  the  Unitt-d 
States: 

Tbe  misbebavior  complained  of  obstructed 
tbe  admloistratioD  of  justice. 

U.  8.  V.  Anon.  21  Fed.  Rep.  765;  SarweU  v. 
State,  10  Lea  rTengO,  548;  Sinnott  v.  State,  11 
Lea  (Tenn.),  282;  U.  8.  v.  Carter,  SCrancli,  C. 
C.  423;  Sharvn  r.  Hill,  34  Fed.  Rep.  738;  ^aU 
V.  Doty,  82  N.  J.  L.  404;  Qaady  t.  State,  18 
Neb.  451. 

Tbe  contention  of  prisoner's  counsel,  that 
because  tbe  offense  Is  an  indictable  one  tbe 
court  could  not  punisb  bim  as  for  contempt, 
but  that  puoisbment  could  ooly  follow  convic- 
tion after  indictment,  is  untenable  and  agaiuat 
all  tbe  authorities. 

See  3  Bisbop,  Crim.  Law.  Vol.  II,  S  364;  1 
Id.  §  1067:  ffandy  v.  State,  18  Neb.  45t; 
Sharon  v.  mu,  24  Fed.  Rep.  788;  Re  Qriffin. 
08  N.  C.  335;  Paemore  Wiltiamton't  Cam.  26 
Pa.  23;  Be  Tyler,  64  Cal.  488;  Rapalje,  Ooa- 
tempta,  121  and  cases  cited. 

Mr.  Juttiee  Harlan  delivered  tbe  opinion  [268] 
of  tbe  court: 

Tbe  appellant,  claiming  to  be  illegally  im- 
OTisoned  under  color  of  tbe  tatbority  of  tbe 
iJnlted  States,  presented  to  tbe  Circuit  Court  of 
the  United  States  for  tbe  Boutbem  District  of 
California  bis  petition  for  a  writ  of  habeat  cor- 
pus. The  prayer  for  tbe  writ  was  denied,  and 
tbe  petition  was  dismissed.  Tbis  appeal  brings 
up  tbe  judgment  of  tbe  court  for  review. 

It  appears  that  on  the  87tb  dar  of  February, 
1889,  tbe  District  Attorney  stated  to  the  Distrfct 
Court  of  tbe  United  States  for  tbe  Soutbern 
District  of  California  that  be  had  been  in- 
formed tbat  one  of  tbe  witnesses  for  tbe  Gov- 
ernmeot  In  tbe  case  of  The  United  Statet  v. 
Bippolyte  Oovjon,  then  pending  in  that  court, 
bad  been  corrupuy  approached,  and  an  effwt 
made  to  intimidate  him  from  testifying.  The 
witness  allegG<t  to  have  Iwen  thus  approached 
was  on  tbe  same  day  examined  tinder  oath  In 
open  court,  in  tbe  presence  of  tbe  respondent,' 
who  was  in  tbe  custody  of  tbe  marshal,  Tbe 
evidence  was  taken  down  by  a  stenoffrapber, 
designated  by  tbe  court  and  acting  under  oatb. 
As  the  result  of  that  examination  an  order  was 
made  that  the  appellant  be  cited  to  show  cause 
before  tbe  Diatnct  Court,  at  a  specified  hour, 
on  tbe  next  day,  why  be  should  not  be  adjudged 
guilty  of  contempt.  On  tbe  succeeding  day, 
the  citation  having  been  duly  served,  the  matter 
came  on  for  hearing,  the  respondent  belnc 

g resent  In  cauvt,  and  represented  by  counsel, 
[e  demanded  of  the  prosecutloo  "service  of 
inierrogatories."  Thatdemand  was  denied  bv 
tbe  court,  and  to  that  ruling  he  excepted. 
Witnesses  having  been  examined  on  behalf  of 
the  Qovernment,  and  the  respondent  having 
testified  in  his  own  behalf  (but  to  what  eCect 
does  not  appear  from  tbe  record),  and  tbe 
matter  bavinx  been  submitted,  tbe  District 
Court,  upon  the  testimony  taken  down  the 
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vtcDograplier,  entered  the  following  order  and 

yaiAgia&A: 

"Whereas,  during  the  progress  of  the  tr[al 
of  the  action  of  The  United  Utatet  America 
v.  H.  Qoujon,  in  this  court,  on  the  27tli  day  of 
February,  1889,  one  Bartolo  Flores,  a  witness 
on  the  part  of  the  GovernmeDt  duly  subpenaed 
[269]    *Dd  in  attendance  upoo  the  court,  tcsUtied,  m 
■ubslance,  that  while  in  said  atlendance,  on 
Mid  STth  day  of  February,  oue  Alejandro 
Savin,  on  two  several  occasious,  once  in  the 
jury  room  of  said  court,  temporarily  used  for 
witnesses,  and  within  a  few  feel  of  the  court 
room,  and  once  In  the  hallway  of  said  court 
building,  immediately  adjoining  said  court 
room,  OM  approach  said  witness,  and  In  said 
jury  room  did  improperly  endeavor  to  deter  the 
Bald  witness  from  testifying  in  behalf  of  the 
Govemmcni  in  said  cause,  and  in  the  said  hall- 
way he  offered  the  said  witness  money  not  to 
testify  against  the  defendant  in  said  action  of 
The  UmUd  StatcM  v.  Govjon:  and  whereas, 
upon  such  testimony  of  said  Flores,  this  court 
tbcn  and  there  made  an  order  directing  the  said 
8avin  to  show  cause  before  this  court,  at  9.30 
o'clock  A.  M.,  on  the  28lli  day  of  February, 
IbSO,  nt  the  court  room  thereof,  whyheshould 
not  Le  adjudged  guilty  of  a  conteropt  of  this 
court;  and  whereas,  on  said  2tithday  of  Feb- 
ruary, the  said  Savin  appeared  with  counsel  in 
response  to  said  order;  whereupon,  the  said 
matter  was  heard  in  open  court,  and  ivitDesses 
for  and  against  bim  were  sworn,  and  their  tes- 
timony given,  and  the  same  having  been  duly 
coDsiuered  by  the  court,  the  court  now  finds 
the  facts  to  be:   That  during  the  progress  of 
the  trial  of  the  action  of  Tlit  United  Stata  of 
America  v.  JB.  Goujon,  in  tbis  court,  on  the  37th 
day  of  February,  1880,  one  Bartolo  Flores,  a 
witness  on  belialf  of  the  Government,  duly 
subpenaed  and  in  attendance  upon  tue  court, 
while  in  such  attendance,  on  the  said  37th  day 
of  February,  was  on  two  several  occasions,  once 
in  the  jury  room  of  sold  court,  which  was  tem- 
porarily used  for  a  witness  room,  and  which  is 
locetel  within  less  than  seven  feet  of  the  court 
room,  and  once  in  tlie  hallwajr  of  said  court 
building,   immediatelv  adjoining  the  court 
room,  was  approachea  by  the  respondent,  Ale- 
jandro Saviu,  and  said  Savin  did  then  and 
there,  in  said  jury  room,  unlawfully  attempt 
and  endeavor  to  deter  suld  witness,  Flores,  from 
testifying  for  the  Government  in  the  aforesaid 
action,  and  in  said  hallway  the  said  Savin  did 
at  the  time  stated  unlawfully  offer  the  said 
witness,  Flores,  money  not  to  testify  against 
the  defendant  therein,  the  aforesaid  Goujon; 
from  wbicb  facts  it  is  considered  and  adjudged 
rSTOl    by  the  court  that  the  said  i-espondent,  Alejan- 
dro  Savin,  did  thereby  commit  a  contempt  of 
this  coiiit.  for  which  cootemptit  is  by  the  court 
DOW  oruered  and  adjudged  that  the  said  Ale- 
jandro Savin  be  imimsoned  in  the  county  jail 
of  Los  Angeles  County,  California,  for  the 
period  of  one  year. 

"The  marshal  wiU  execute  thb  judgment 
forthwith. 

"February  28,  1889.    "Ross,  DUtriet  Judfft." 

Pursuant  to  that  order,  and  In  conformity 
with  a  warrant,  reciting  that  he  had  been  con- 
vUAad  d  ■oontemptof  said  court,  thereapond- 
oit  wu  commltlca  to  jalL  In  hii  petition  he 


claimed  that  the  district  court  had  no  jurisdio- 
tlon  or  legal  authority  to  try  and  sentence  him 
in  the  manner  and  form  above  sia^,  forthese 
reasons:  1.  The  matters  set  out  In  the  judg- 
ment do  not  constitute  a  contempt  of  court 
provided  for  by  section  725  of  (he  Revised 
Statutes  of  the  United  States.  3.  The  proceed- 
ings were  Insufficient  to  give  the  court  juris- 
diction to  render  judgment.  8.  The  judgment 
is  not  based  or  founded  upon  any  proceedingi 
in  due  course  of  law,  and  is,  therefore,  void. 

The  power  of  the  courts  of  the  United  State*  [274] 
to  punish  contempu  of  their  authority  Is  not 
merely  incidental  to  their  general  power  to 
exercise  judicial  functions,  but,  as  was  said  in 
£Sr  parte  Terry.  128  U.  8.  289.  804  [32:  405, 
408],  where  this  subject  was  considered,  is  ex- 
pressly recognized  and  the  cases  In  which  it 
may  be  exercised  are  defined,  by  Acts  of  Con- 

fress.  The  Judiciary  Act  of  September  34. 
788.  chap.  20,  §  17,  invests  them  with  "  power 
to  punish  by  fine  or  imprisonment,  at  the  dis- 
cretion of  said  courts,  all  contempts  of  au'hor- 
Ity  in  any  cause  or  hearing  before  the  same." 
1  Stat,  at  L.  88.  By  an  Act  of  Congress  of 
March  %  1881.  cbap.  99.  "declaraloiy  of  the 
law  concerning  contempts  of  court, "  4  Stat,  at 
L.  487,  it  was  enacted: 

"  That  the  power  of  the  several  courts  of  the 
United  Slates  to  issue  attachments  and  inflict 
summary  punishments  for  contempts  of  court 
shall  not  be  construed  to  extend  to  any  cases 
except  the  misbehavior  of  any  person  or  per- 
sons in  the  presence  of  the  sua  courts,  or  so 
near  thereto  as  to  obstruct  tbe  adroinistratioo 
of  justice,  the  misbehavior  of  at^  of  the  oM- 
cers  of  the  said  courts  in  their  official  transac- 
tions, and  the  disobedience  or  resistance  by  any 
officer  of  the  said  courts,  party,  juror,  witness, 
or  any  other  person  or  persons,  to  any  lawful 
writ,  process,  order,  rule,  decree,  or  command 
of  the  said  courts. 

"  Sec.  2.  That  if  any  person  or  persons  shall 
corruptly,  or  by  threats  or  force,  endeavor  to 
influence,  intimidate,  or  impede  any  juror,  wit- 
ness, or  officer,  In  any  court  of  the  United 
States,  in  the  discharge  of  his  duty,  or  sbaU, 
corruptly,  or  by  threats  or  force,  obstruct  or 
impede,  or  endeavor  to  obstruct  or  impede,  the 
due  administration  of  justice  therein,  every 
person  or  persons  so  offendioff  shall  be  liable 
to  prosecution  therefor,  by  indictment,  and 
shall,  on  conviction  thereof,  be  puuisbcd,  by 
fine  not  exceeding  five  hundred  dollars,  or  by 
imprisonment,  not  exceeding  three  months,  or 
bou,  according  to  tbe  nature  and  a^ravation 
of  the  offense.*  „ 

Section  725  of  the  Revised  Statutes, title  ' '  The 
Judlciaiy,"i8  in  these  words:  "The  said  courU 
sbali  have  power  to  impose  and  administer  all 
necessary  oaths,  and  to  punish,  by  fine  or  Im- 
prisonment, at  the  discretion  of  the  court,  con- 
tempts of  tbdr  authort^:  PnmidBd,  that  such  [275] 
power  to  punish  contempts  ahall  not  be  con- 
strued to  extend  to  any  cases  except  thetnisbe* 
havior  of  any  person  in  their  presence,  or  so 
near  tiiereto  as  to  obstruct  the  administration 
of  justice,  the  mlsbebaviw  of  any  of  Uie  offl* 
cers  of  said  courts  In  their  o^cial  transactions, 
and  the  disobedience  or  resistance  by  any  soch 
officer,  or  byany  party, juror, witness,  orothtf 
person,  to  any  lawful  wnt,  process,  order,  rule, 
deciee,*or  command  of  the  said  courts." 

isi  r.  8. 
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The  set.-ond  section  of  tbe  Act  of  1881  is  In 
part  reproduced  Id  sectioo  5309  of  tbe  Revised 
Btaiutes,  title  "Crimes."  That  sictioa  is  as 
follows:  "Eveiy  person  who  corruptly,  or  by 
tlireats  or  force',  endeavors  to  influence,  in- 
timidate, or  impede  any  witness  or  officer  in 
any  court  of  tbe  United  States,  in  tbe  dis- 
charge of  bis  duty,  or  corruptly,  or  by  thieata 
or  force,  obstructs  or  Impedes,  or  eodeavors  to 
obstruct  or  Impede,  the  due  adminLstration  of 
JuBtioe  therein,  shall  be  punished  by  a  fine  of 
not  more  than  five  bundled  dollaxa.  ot  by  im- 

Erisonment  not  more  tban  three  monttu,  or 
oth." 

It  is  contended  that  the  substance  of  the 
charge  agsinst  the  appellant  la,  that  -he  en- 
deavored, by  forbidden  means,  to  influence  or 
"  impede"  a  witness  in  the  District  Court  from 
testifying  in  a  cause  pending  therein,  and  to 
obstruct  or  impede  the  due  wlministration  of 
lusUce.  which  offense  is  embrace^  by  section 
6S9B,  and.  It  Is  argued,  is  punishable  only  by 
indictment  Undoubtedly,  the  offense  charged 
Is  embraced  by  that  section,  and  is  punishable 
by  indictment.  But  the  statute  does  not  make 
that  mode  exclusive,  if  tlie  offense  is  committed 
under  such  circumstances  as  to  bring  it  within 
tbe  power  of  tbe  court  under  section  725;  when, 
for  instance,  tbe  offender  is  guilty  of  misbe- 
bavior in  its  presence,  or  miStebavior  so  near 
thereto  as  to  obstruct  the  administration  of 
justice.  The  Act  of  1789  did  not  define  what 
were  contempts  of  the  authority  of  the  courts  of 
tbe  United  States,  in  any  cause  or  hearing  before 
thcro,  nor  did  it  prescribe  any  special  proced- 
ure fordeterminga  matter  of  contempt.  Under 
that  statute  the  question  whether  particular 
acts  constituted  a  contempt,  as  well  as  tbe 
mode  of  proceeding  against  the  offender,  was 
I**"!  left  to  be  determined  according  to  such  estab- 
lished rules  and  principles  of  tne  common  law 
as  were  applicable  to  our  situation.-  Tbe  Act 
of  1831,  however,  materially  modified  that  of 
1789,  in  that  It  restricted  the  power  of  tbe 
courts  to  inflict  summuy  punishments  for  con- 
tempt to  certain  specifled  cases,  among  which 
was  misbehavior  In  the  presence  of  the  court, 
ormisbebavior  so  near  thereto  as  toobstruct  the 
adminisb'ation  of  Justice.  Bx  parte  Robin- 
aoii  86  U.  S.  19  Wall.  606,  611  [22:  205,  208.] 
And  alUiough  tbe  word  "  summary"  was,  for 
some  reason,  not  repeated  In  the  present  Be- 
vfsion,  whicD  Invests  the  courts  of  tbe  United 
States  with  power  "to  punish,  by  fine  or  im- 
prisonment, at  the  discretion  of  tbe  court, 
contempts  of  their  authority"  in  certain  cases 
defined  in  section  726,  we  do  not  doubt  that 
the  power  to  proceed  summarily,  for  coo- 
tempt.  In  those  cases,  remains,  as  under  the  Act 
of  1831,  with  tlioee  courts.  It  was.  in  effect, 
ao  adjudged  In  Ex  parte  Ttnry.  above  cited. 

The  question  then  arises,  whether  the  facts 
recited  to  the  final  order  in  the  District  Court 
as  cooslitutiog  the  contempt— which  facts  must 
he  taken  in  this  collateral  proceeding  to  be  true 
—make  a  case  of  mislwhavior  in  the  presence 
of  that  court.  OT  misbebavior  so  near  thereto  as 
to  obstruct  the  administration  of  justice  there- 
in. There  may  be  misbehavior  In  tbe  presence 
of  a  court  amounting  to  contempt  that  would 
not,  ordinarily,  be  s^d  toobstruct  the  adminis- 
tratitm  of  Justkie.  So  there  may  be  misbe- 
havior, not  In  the  Immediate  presence  of  the 
131  C.  !». 


court,  but  outside  of  and  in  the  vicinity  of  tbe 
building  in  which  the  court  is  held,  which,  on 
account  of  Its  dl-sorderly  character,  would  act- 
ually interrupt  tbe  court,  being  in  sessioo,  in 
tbe  conduct  of  its  business,  and  consequently 
obstruct  tbe  administration  of  justice. 

Flores,  we  bare  seen,  was  in  attendance  upon 
the  court  in  obedience  to  a  subpena  command- 
ing him  to  appear  as  a  witness  in  behalf  of  one 
of  the  parties  to  acase  then  being  tried.  While 
he  was  so  in  attendance,  and  when  in  tbe  jury 
room,  temporarily  used  as  a  witness  room,  the 
appellant  endeavored  to  deter  him  from  testi- 
fymg  in  favor  of  tlie  Government  in  whose  be- 
half ne  had  been  sammoned;  and,  on  tbe  same 
occasion,  and  while  the  witness  was  in  the  hall- 
way of  the  coiirt  room,  the  appellant  offered  [2T7] 
him  money  not  to  testify  against  Qoujon,  the 
defendant  in  that  case.  Was  not  this,  such  mis- 
behavior upon  tbe  part  of  the  appellant  as  made 
him  liable,  under  section  725,  to  fine  or  impris- 
onment, at  the  discretion  of  the  court?  Tbla 
question  cannot  reasonably  receive  any  other 
than  an  affirmative  answer.  Tbe  jury  room  and 
hallway,  where  the  misbehavior  occurred,  were 
parts  of  the  place  in  which  the  court  was  re- 
quired by  law  to  hold  its  sessions.  It  was  held 
in  Heard  v.  Pieree,  8  Cush.  388. 841,  that  "  The 
grand  jury,  like  the  petit  jury.  Is  an  append- 
age of  the  court,  acting  under  the  autborityof 
tbe  court,  and  the  witnesses  summoned  before 
them  are  amenable  to  the  court,  precisely  as 
the  witnesses  testifying  before  the  pi'tit  jurr  are 
amenable  to  tbe  court."  We  are  of  opmion 
that,  within  tbe  meaning  of  tbe  statute,  the 
court,  at  least  when  in  session,  is  pi-csent  in 
every  part  of  Ibe  place  net  apart  for  its  own  use, 
and  for  the  use  of  its'  officers,  jurors  and  wit- 
nesses; and  misbebavior  anywhere  in  such 
place  Is  misbebavior  in  the  presence  of  the 
court.  It  is  true  that  tbe  mode  of  proceedioe 
for  contempt  is  not  tbe  same  in  every  case  of 
sucb  mis)>ebaTior.  Where  the  contempt  is 
committed  directly  under  the  eye  or  witliin  the 
view  of  tbe  cour^  li  may  proceed  "upon  ita 
own  knowledge  of  the  facu,  and  punish  the 
offender,  without  further  proof,  and  without 
issue  or  trial  in  any  form"  (Exparte  Terry,  138 
-U.  S.  289,  809)  [82: 405,  410];  wbeieas,  in  cases 
of  misbebavior  of  which  the  judge  caooot  have 
sucb  personal  knowledge,  and  is  informed 
thereof  only  Xty  the  omfadon  of  the  party,  ta 
by  the  testimony  under  oath  of  others,  tbe 
proper  practice  Is,  by  rule  or  other  process,  to 
require  tbe  offender  to  appear  and  snow  cause 
why  he  should  not  be  puolshcd.  4  Bl.  Com. 
286.  But  thisdifference  in  procedure  does  not 
affect  the  question  as  to  whether  particular 
acta  do  not,  within  the  meaning  of  the  statute, 
constitute  misbehavior  In  the  presence  of  the 
court.  If,  while  Florea  was  in  the  court  room 
waiting  to  he  called  as  a  witness,  tbe  appellant 
bad  attempted  to  deter  him  from  testifying  on  [278] 
behalf  of  tbe  Government,  or  bad  there  offered 
him  monev  not  to  testify  agalDst  Goujon,  It 
could  not  be  doubted  that  he  would  have  been 
guilty  of  misbehavior  in  the  presence  of  the 
court,  although  the  Judge  might  not  have  been 
personally  cognizant  at  the  time  of  what  oo> 
curred.  But  If  sucb  attempt  and  offer  occurred 
in  tbe  hallway,  just  outside  of  ttie  court  room, 
or  in  the  witness  room,  where  Floras  waa 
waiting.  In  obedience  to  the  mbpena  served 
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upon  him,  or  pursuant  to  Ibe  orderof  the  court, 
to  be  called  into  the  court  room  as  a  witness, 
must  it  be  siiid  that  such  misbehavior  woa  not 
In  the  presence  of  the  court  t   Clearly  not. 

We  arc  of  opiaion  that  the  conduct  of  the 
appellant,  as  described  in  the  final  order  of  the 
District  Court,  was  misbehavior  in  its  presence, 
for  which  be  was  subject  to  lac  punished  with- 
out indictment,  by  fine  or  imprisonment,  at  Its 
discrolion,  as  provided  in  section  726  of  the 
Revised  Statutes.  And  this  view  renders  it 
unnecessary  to  consider  whether,  as  argued, 
tlie  words  "so  near  thereto  as  to  obstruct  the 
administration  of  justice  "  refer  only  to  cases  of 
misbchiivior,  outside  of  the  court  room,  or  in 
the  vicinity  of  the  court  building,  causing  such 
open  or  violent  disturbauce  of  tbe  quiet  and 
order  of  the  court  while  in  session,  as  to  act- 
ually interrupt  tbe  transaction  of  its  business. 

It  is,  however,  contended  that  tbe  proceed- 
ings in  tbe  District  Cotirt  wm  iDsufncient  to 
five  that  court  juri<idictioQ  to  render  judgment. 
This  contention  is  based  mainly  upon  tbe 
refusal  of  the  court  to  require  service  of  interrog- 
atories ux>oa  the  appellant,  so  that,  in  answer- 
ing tbcm,  be  could  purge  himself  of  the  coo- 
tempt  charged.  Tbe  court  could  have  adopted 
that  mode  of  trying  the  question  of  contempt, 
but  it  was  not  bound  to  do  so.  It  could,  in  its 
disr-rction.  adopt  such  mode  of  determining 
thiit  question  as'il  deemed  proper,  provided  due 
re.gard  was  had  to  the  essential  rules  that  obtain 
in  the  trial  of  matters  of  contempt. 

This  principle  is  illustrated  in  BandtUl  v. 
Briaham,  74  U.  8.  7  Wall.  523,  540  [19:  285, 
293],  which  was  an  ocUon  for  damages  against 
the  judge  of  a  court  of  general  lurisdictioo, 
wlio  removed  the  plaintifl  from  hisofficeasan 
(270]  attorney  at  law,  on  account  of  malpractice  and 
gross  misconduct  in  his  office.  One  of  his  con- 
tentions was  that  the  court  never  acquired  ju- 
risdiction to  act  in  his  case,  because  no  formal 
accusation  was  made  against  him,  nor  any 
Btutement  of  tlie  groimds  of  complaint,  nor  a 
formal  citation  against  him  to  answer  them. 
The  court,  after  observing  that  the  informali- 
ties of  the  notice  did  not  touch  the  question  of 
urisdiction,  and  that  the  plaintiff  understood 
rom  the  notice  received  the  nature  of  the  charge 
against  him  said:  "He  was  afforded  ample  op- 
portunity to  explain  tbe  transaction  and  vindi- 
cate his  conduct.  He  introduced  testimony 
upon  tbe  matter,  and  was  sworn  himself.  It  is 
not  necessary  that  proceedings  against  attorneys 
for  malpractice,  or  any  unprofessional  conduct, 
ahould  be  founded  upon  formal  allegationa 
against  tbem.  Such  proceedlnga  are  often  in- 
■tituied  upon  Information  developed  in  tbe 

ErogresB  of  a  cause,  or  from  vrhat  the  court 
ams  of  tbe  conduct  of  tbe  attorney  from  lis 
own  observation.  Sometimes  they  are  moved 
by  third  parties  upon  affidavit;  and  sometimes 
they  are  taken  by  tbe  court  upon  its  own  mo- 
tion. All  that  Is  requisite  to  their  validly  is 
tiiat,  when  not  taken  for  matters  occurring  in 
open  court,  in  tbe  presence  of  tbe  judges,  notice 
■hould  be  given  to  the  attorney  of  the  charges 
made,  and  opportunity  afforded  him  for  ex- 
planation and  defense.  The  manner  In  which 
the  proceeding  shall  be  conducted,  so  that  It 
be  without  oppression  or  unfaimeea,  is  a  matter 
of  judicial  regulation."  So  in  tbe  present  case. 
If  the  appellant  waa  entitled,  of  right,  to  purge 
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himself,  under  oath,  of  tbe  contempt,  that  right 
was  not  denied  to  him;  for  it  appears,  from  tlic 
proceedings  in  tbe  District  Court,  made  pan  of 
the  petition  for  /labeaa  corpus,  not  only  that  he 
was  informed  of  tlje  nature  of  the  charges 
against  him  by  the  testimony  of  Flores,  taken 
down  by  a  sworn  stenographer  at  the  pre- 
liminary examination,  but  that  he  was  present 
at  the  hearing  of  the  contempt,  was  repre- 
sented by  counsel,  testified  under  oatli  in  his 
own  behalf,  and  bad  full(H;>portanlt7  to  make 
bis  defense. 

Our  conclusion  Is  that  Ibe  District  Court 
had  jurisdiction  of  tbe  subject  matter,  and  of 
the  i^rson:  and  that  irregularities,  if  any,  oc- 
curnng  in  the  mere  conduct  of  tbe  case,  do 
not  affect  tbe  validity  of  its  final  order.  Its  [280] 
judgment,  so  far  as  it  involved  mere  errors, 
cannot  be  reviewed  in  this  collateral  proceed- 
ing, and  must  be  affirmed. 

ItUtooTdmd. 


Ex  parU: 

In  the  Blatter  of  THOMAS  J.  CUDDY.  [2S0] 
AppU 

(Bee  8.  a  Reporter'!  ed.  280-Z87.) 

Applieaiion  for  habeas  corpus,  contents  o/-~ 
return  to — improperly  iT{fiueneing  a  Jury, 
a  contetnpt—juriadieUon  tf  dittriet  court — 
eonttmpta  —pretumption —  evidmee — general 
averment — error. 

1.  I'he  appUeatlon  for  a  writ  of  habtax,  corpiu 
most  set  forth  the.faotBOonoemlnKthe  aetenUoo 
of  the  party  restrained.  In  whose  custndv  be  Is  do- 
talned,  and  bf  vlrtueof  what  claim  or  autborltj'. 
If  known. 

2.  The  return  must  apeolfy  the  true  cause  of  the 
detention;  and  tbe  petitioner,  or  the  party  Impris- 
oned may  deny  any  of  tbefactaset  forth  In  the 
return,  or  may  alle^  any  other  fbcta  that  may 
be  material  in  the  case,  so  that  the  facta  may  be 
asoertalned  and  tbe  matter  disposed  of  as  law 
and  Justloe  require. 

S.  Approaching  a  penon  summoned  as  a  Juror 
with  a  view  of  Improperly  influencing  his  actions 
In  tbe  event  of  bis  tielng  sworn  as  a  juror  In  the 

'  oaae,  if  done  In  the  presence  of  the  court,  la  a 
contempt,  punlshatde  by  flne  or  Imprfsonmenti 
at  tbe  discmtfon  ot  tbe  oourt,  without  Indlot- 
ment. 

4.  The  District  Court  of  tbe  United  States  pos- 
seasefl  superior  Jurisdiction,  and  Its  Judsments 
otonot  be  oMalled  collaterally,  except  upon 
grouDda  that  Impeach  tbelr  jurisdiction;  it  la  pre- 
sumed to  have  jurisdiction  to  give  the  Judgmeols 
it  renders  until  the  contrary  appears. 

5.  Where  its  judgment  Is  attacked  ooHaterally 
and  the  record  dlsoloeea  a  ease  of  oontempt,  and 
does  not  show  one  beyund  the  Jorlsdlotloo  of  the 
oourt.  It  must  b*  presumed  that  thecase  is  within 
Its  Jurisdiction  to  punish;  such  preaumption  may 
be  overcome  by  the  evidence,  In  proceedings  for 
Aaheoa  eorpua. 

&  If  the  appellant  had  alleged  such  facts  as  Indi- 
cated that  the  misbehavior  with  which  he  was 
charged  was  not  such  as,  under  section  725  of  tbe 
RevlEed  Statutes,  made  bim  liable  to  flne  or  Im- 
prisonment, at  the  dlscreUon  of  the  court,  be 
would  bave  been  entitled  to  the  writ,  and.  upon 
proving  such  facts,  to  have  been  discharged. 

NOTS.— See  preceding  case,  Ex  port*  Soptn,  and 
not*. 
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r.  The  seneral  averment.  In  tbe  petition,  tbat  ap- 
pellant was  detained  in  violation  of  tbe  Const  itu. 
Hon  and  laws  of  tbe  United  States,  and  tbat  tbe 
district  court  bad  do  Jurlsillction  to  try  and  sen- 
tence him.  Is  so  aTcrmeot  of  a  oonclusloa  of  law, 
and  not  of  facts. 

t.  Wbereltls  neltber  alleged  nor  prored  ttaatthe 
contempt,  wbloh  the  appellant  was  adjudged, 
upon  notice  and  hearlnw,  to  have  oonunltted,  was 
not  committed  In  tbe  presence  of  tbe  court,  and 
his  misbehavior,  if  -  it  occurred  in  Its  presence, 
made  blm  UaUe  to  fine  or  imprisonment,  it  must 
be  bold  tbat  tbe  want  oX  JurlsdictioQ  is  oot  at&rm- 
attvcly  shown;  conseciuentlr,  tbat  It  ioea  not  ap- 
pear tbat  eiTor  was  committed  in  refusing  the 
writ. 

[No.  1662.1 
Argued  April  tS,  1889.   DetldedMap  13,  1889. 

APPEAL  from  a  judgment  of  the  Circuit 
Court  of  the  United  Slates  for  the  Soulhorn 
District  of  California,  denying  an  application 
for  n  writ  of  liaheas  corpus.  A^rmtd. 
The  f.ncts  are  stated  lu  the  opinion. 
jlr.  J.  A.  Anderson  for  appellant. 
Alenn.  Georea  J.  Denis.  United  Slates 
Atty.,  and  Q.  A.  JenLs,  Sotieitor-Oen.,  for 
United  States. 

Mr.Ju»tice  Harlan  delivered  the  opinion 
of  tbe  court.: 

This  iaun  appeal  from  a  final JudgmcDt  in 
the  Circuit  Court  of  the  United  States  for  tbe 
Southern  District  of  California,  denying  an  ap- 
plication for  a  writ  of  habeoM  corpus. 

Tbe  appellant.  In  bis  petition  for  tbe  writ, 
repiescDletl  that  he  wns  delnined  and  impris- 
oniil,  conirnry  to  the  Constitution  and  laws  of 
the  United  States,  under  and  by  virtue  of  a 
[SSI]  warrant  of  commitment  based  upon  a  pre* 
tended  judgment  of  the  District  Court  of  the 
United  States  for  tbe  Southern  District  of  Cal- 
ifornia, adjudftiog  him  guilty  of  contempt  of 
cotirt,  and  sentencing  him  to  sU  months'  im- 
prisonment in  jail. 

The  petition  purports  to  set  out  all  tbe  min- 
utes, records,  and  files  of  tbe  Court,  in  the  pro- 
ceedings for  contempt,  from  which  it  appears 
tbat  on  tbe  12lh  day  of  Februarr,  1889,  the 
case  of  United  States  t.  W.  More  Young  com- 
ing 00  regularly  for  trial,  a  jury  was  ordered 
to  be  drawn  and  Impaneled;  that  tb6  names  of 
twelve  lurora  were  regularly  drawn  from  the 
box,  ana  they  were  sworn  on  their  toir  dire; 
that  among  the  names  so  drawn  was  tbat  of 
of  Kobert  HcOarvin,  who,  beiog  asked  upon 
bis  examination  if  be  had  been  appiroacbed  or 
^wlten  to  by  anyone  about  tbe  above  case, 
l^lied  tbat  be  had  been  approached  and 
spoken  to  about  it  by  tbe  appellant.  Cuddy; 
that,  upon  tbe  testimony  thus  adduced,  the 
court  made  an  order  directing  a  citation  to  be 
Issued  forthwith,  requiring  appellant  to  appear 
before  the  court,  on  tbe  next  day,  to  show 
cause  why  he  should  oot  be  punisbed  for  con- 
tenapt;  and  that  nicb  Station  was  accordingly 
at  ODce  issued. 

It  further  appears  from  the  minutes  and  or- 
ders, that  the  matter  of  contempt  came  on  for 
bearing  tbe  next  day,  the  appellant  appearing 
Id  person  and  by  counsel;  that  an  exception  to 
tbeproeeedinn  was  takm  by  bim,  "a  general 
dental  enlerea,  and  the  bearing  was  pro- 
ceeded with ;"  that  after  the  witnesses  on  behalf 
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of  the  Government  were  examined,  the  appel- 
lant moved  to  dismiss  tlie  niiitlcr  of  contempt, 
and  the  motion  was  denied  ^  that  hi.'  testified, 
under  oath,  id  bis  own  behalf;  and  that  upon 
the  conclusion  of  all  the  tesiimonvibe  matter 
was  submitted.  Tbe  court  made  the  following 
order: 

"Wbere.n8,  to  the  procress  of  the  trial  of  the 
action  of  tbe  United  States  of  Amfn'ci  v.  W, 
More  Young,  on  the  12tli  dav  of  February, 
1889,  upon  the  exnminalion  of  tbe  term  trial 
juror,  Robert  McGarvin,  as  to  his  quahficalion 
to  sit  as  a  trial  juror  in  the  said  nctinn,  the 
said  McGarvin  testified,  among  other  things,  in 
effect  that  on  the  day  previous  be  was  ap- 
proached by  one  Thomas  J.  Cuddy  with  tbe 
object  on  C^iddy's  part  to  influence  bis,  Mc- 
Garvin's  actions  as  a  juror  in  ibe  said  case  In  [282] 
tbe  event  tbat  he  should  be  sworn  to  try  the 
said  nrlion;  and 

"\VIierpa8,  from  tbe  testimony,  this  court, 
on  the  said  IStb  day  of  February.  1889,  en- 
tered an  order  directing  tbe  said  Thomas  5. 
Cuddy  to  show  cause  before  this  court,  at  the 
court  room  thereof,  at  10  o'clock,  on  the  13th 
day  of  February,  1889,  why  be  should  not  be 
adjudged  guilty  of  a  contempt  of  this  court; 
and 

"Whereas.  In  response  to  ibe  said  citation, 
said  Thomas  J.  Cuddy  did,  on  the  sind  18lb 
day  of  February,  1^89,  appear  before  the  said 
court:  and 

"Whereas,  testimony  was  then  and  there  in- 
troduced in  respect  to  tbe  matter  both  for  and 
against  him; 

"The  court,  having  duly^  considered  the  tps- 
timonv,  does  now  find  tbe  fact  to  be  that  the 
said  1*homas  J.  Cuddy  did,  upon  the  1  )th  day 
of  February,  approach  the  stiid  Robert 

McGarvin,  at  tbe  time  being  a  term  trial  juror 
duly  impaneled  in  this  court,  with  the  view  to 
improperly  influence  the  said  McGnrvin's 
action  in  the  case  of  the  United  States  of 
America  against  tbe  said  Young  in  the  event 
the  said  McGarvin  should  be  sworn  as  a  juror 
in  said  action. 

"Now,  it  is  here  adjudged  by  the  court  that 
tbe  said  Thomas  J.  Cuddy  did  thereby  commit 
a  contempt  of  this  court,  for  which  contempt 
it  is  now  here  ordered  and  adjudged  that  the 
said  Thomas  J.  Cuddy  be  imprisoned  in  the 
county  Jail  of  the  County  of  Los  Angeles  for 
tbe  period  of  six  months  from  this  date,  and 
the  marshal  of  tbis  district  will  execute  ^is 
Judgment  foTtbwi^** 

The  petition  for  tbe  writ  sets  out  also  tbe 
warrant  of  commitment,  which  recites  that 
the  appellant  "was  convicted  of  a  contempt  of 
tbc^^aid  court,  committed  on  Ibe  11  lb  day  of 
February,  1889,  at  the  City  of  Los  Angoles, 
County  of  Los  Angeles,  State  of  California, 
and  wttbin  tbe  jun^iction  of  said  court." 

The  appellant  in  his  application  claims  "that 
said  United  States  District  Court  had  no  juris- 
diction or  authority  legally  to  try  and  sentence 
bim  in  tbe  manner  ana  form  above  stated:  1. 
For  tbe  reason  tbat  the  matters  set  out  in  said 
judgment  do  not  constitute  any  contempt  of  1283] 
court  provided  for  by  section  726  of  the  Revised 
Statutesof  the  United  States.  2.  For  the  reason 
tbat  Ibe  proceedings  in  said  court  were  insuffi- 
cient to  give  the  court  jurisdicUcm  to  |ffoceed 


Digitized  by  Google 


280-287 


Supreme  Coubt  op  the  Uhited  States. 


Oct.  Tbrm, 


to  jud";iDeDt  in  said  matter.  8.  For  the  reason 
that  said  judgment  is  void,  because  not  based 
or  founded  upoo  any  proceedings  In  due  oourae 

of  law," 

Til  is  is  the  whole  case  as  made  by  the  petition 
for  the  writ  of  habeai  eorpui. 

Altliough  tbe  testimony  given  on  tbe  hearing 
of  tbe  question  of  contempt  was  taken  down  by 
a  stcDogmpher,  under  oath,  no  part  of  it  ex- 
cept the  evidence  of  McGarrfn,  the  substance 
of  which  is  recited  in  tbe  above  order,  appears 
fai  the  transcript. 

We  are  uuable  from  the  record  before  us  to 
say  that  the  circuit  court  erred  in  denying  the 
applicalioo  for  the  wtit  of  habeas  eorjivt. 

The  statute  requires  Uie  application  fOT  a 
writ  of  habeat  eorput  to  set  forth  "the  facts, 
rooccming  tbe  detention  of  the  party  restrained, 
in  whose  custody  be  i^  detained,  and  by  virtue 
of  nhat  claim  or  authority,  if  known."  R.  S. 
§  754.  The  return  must  specify  the  true  cause 
of  detention,  and  the  petitioner,  or  the  parly 
imprisoned  "may  deny  any  of  the  facts  set 
forth  in  tbe  return,  or  may  allege  anv  other 
facts  that  may  be  material  in  the  case.'  Such 
denials  or  allegations  must  be  under  oatb,  and 
amendments  may  be  made,  with  leave  of  the 
court,  "so  that  thereby  tbe  material  facts  may 
be  ascenained,"  and  tne  matter  disposed  of  "as 
)nw  and  justice  require."  B.  S.  757.  760, 
701. 

The  present  application  does  show  in  whose 
custody  and  by  f  irtue  of  what  authority  the 
iippcllnnt  is  detained;  hut  it  sets  forth  the  facts 
coiicerniDg  his  detention  so  far  only  as  they 
are  disclosed,  as  above,  by  the  minutes,  files, 
and  records  of  the  district  court.  It  is  stated 
in  the  brief  of  appellant's  counsel,  andthestate- 
ment  was  repeated  at  the  bar,  that  tbe  differ- 
ence between  tbe  Savin  Ca$e,  just  determined 
[ante.  p.  150],  and  the  present  case  is,  that  the 
misbehavior  constituting  the  contempt  with 
which  tiavin  is  charged  occurred  tn  the  court 
|284|  huitdiug  and  while  tlje  court  was  in  session; 
wbereaa,  the  misbehavior  with  which  Cuddv 
is  charged  did  not  occur  in  the  court  build- 
ing, nor,  so  far  as  tbe  record  of  tbe  district 
court  shows,  while  the  court  was  in  session. 
It  was  assumed  in  argument  that,  under 
no  view  of  tbe  facta,  could  the  misbehavior  of 
Cuddy  be  deemed  to  have  occurred  in  the 
presence  of  the  court  or  so  near  thereto  as  to 
obstruct  Ihe  administration  of  justice,  and 
therefore  bis  offense,  if  punishfible  at  ail,  was 
punishable  only  by  indictment.  But  both  the 
petition  for  habeat  eorpua  and  the  record  of  Ihe 
district  court  are  silent  as  to  the  pariiciilru-  lo- 
cality  where  the  appellant  approached  McQar- 
vin,  with  a  view  of  improperly  influencing  his 
actions  in  the  event  of  bis  wing  sworn  as  a 
juror  in  the  case  of  United  StiSet  v.  TouTig. 
Tliat  which,  according  to  the  floding  and  judg- 
ment, tbe  appellnnt  did.  if  done  lo  tBe  presence 
of  the  court,  ibat  is,  in  the  place  set  apari  for 
Ihe  use  of  the  court,  its  officers,  jurors,  and 
witnesses,  wns  clearly  a  conteiupt.  punishable, 
as  provided  in  8  725  of  tbe  Revised  Statutes, 
bv  fine  or  imprisonment,  at  the  discretion  of 
the  court,  and  without  iadiciment.  Ex  parte 
Savint  ante,  p.  ISO. 

Tbe  district  court  possesses  superior  jurisdic- 
tion, within  the  meaning  of  the  familiar  rule 
(hat  the  judgments  of  courts  of  that  character 


cannot  be  assailed  collaterally,  except  upon 
grounds  that  impeach  their  furfedldion.  In 
Kempe's  Leetee  r.  Kennedy,  9  U.  S.  S  Crancb, 
178,  186  [8:  70],  Chief  Justice  Marshall,  after 
observing  that  the  words  "inferior  court"  ap- 
ply to  courts  of  special  and  limited  authority, 
erected  on  such  principles  that  their  proceed- 
ings must  show  jurisdiction, said:  "Thecourta 
of  tbe  United  States  are  all  of  limited  jurisdic- 
tion, and  their  proceedings  are  erroneous  if  the 
Jurisdiction  be  not  shown  upon  them.  .Tudg- 
ments  rendered  in  such  cases  may  certainly  bs 
reversed,  but  this  court  is  not  prcpsuod  to  say 
that  Ihcy  are  absolute  nullilics,  which  may  be 
totally  disregarded."  In  McCtfrmick  v.  SuUi' 
vant,  33  U.  S.  10  Wheat.  193, 199  [6: 300],wbeie 
the  question  won  whether  a  decree  in  a  suit  in 
the  Federal  District  Court  of  Ohio,  which  did 
not  show  that  the  parties  werv  citizens  of  dif- 
ferent States,  was  coram  Ttonjiidice  and  void, 
the  court  said  that  the  reason  assigned  for 
holding  that  decree  void  "proceeds  upon  no  in-  [285] 
correct  view  of  the  character  and  iurisdictijo 
of  the  inferior  courts  of  the  United  States. 
They  are  all  of  limited  jurisdiction:  hut  they 
are  not,  on  that  account,  inferior  courts  in  the 
technical  sense  of  those  words,  whose  judg* 
meats,  taken  alone,  are  to  be  disregarded.  If 
the  jurisdiction  be  not  alle«^  io  the  proceed- 
ings, their  judgments  and  decrees  are  errone- 
ous, and  may,  upon  a  writ  of  error  or  appeal, 
be  reversed  for  that  cause.  But  they  are  not 
absolute  nullities."  And  In  Qalpin  v.  l^ge, 
as  U.  S.  18  Wall.  850,  863  [21:  959,  982],  the 
court  said:  "  It  is  undoubtedly  true  that  a  su- 
perior court  of  general  jurisdiction,  proceed- 
ing within  the  general  scope  of  its  powers,  is 

f>resumed  to  act  rightly.  All  intendments  of 
aw  in  such  cases  are  in  favor  of  its  acts.  It  is 
presumed  to  have  jurisdiction  to  give  (he  Judg- 
ments it  renders  until  tbe  contrary  appears. 
And  this  piesumptlon  embraces  jurisdiction 
not  only  of  the  cause  or  subject  matter  of  the 
action  in  which  the  judgment  is  given,  but  of 
the  partiesalso."  TbegeDcral  ruK  that,  unless 
the  contrary  appears  from  the  record,  a  cense 
ia  deemed  to  be  without  the  Juriadiotion  of  a 
Circuit  or  District  Court  of  tbe  United  Sutes— 
their  jurisdiction  being  limited  by  the  OonatI* 
tution  and  Acts  of  Congress — has  so  applica- 
tion where  the  Judgments  of  mch  courts  m 
attacked  collaterally. 

Unless,  therefore,  tbe  want  of  Jurisdiction,  as 
to  subject  maiter  or  parties,  appears,  in  some 

S roper  form,  every  intendment  must  be  made 
1  support  of  tbe  Judgment  of  a  court  of  that 
character.  The  District  Courts  of  the  United 
8.ate8,  invested  with  power  to  punish,  withoot 
Indictment,  and  by  fine  or  Impiisooment,  at 
their  discretion,  contempts  of  their  authority, 
arc  none  the  less  superior  courts  of  general  Ja< 
risdiction,  because  the  statute  decloree  that  mch 
power  to  punish  contempts  "ftball  not  be  con- 
strued" to  extend  to  any  cases  except  misbe- 
havior in  the  presence  of  tbe  court,  misbe- 
havior so  near  thereto  as  to  obstruct  the  admin- 
istration  of  justice,  and  disobedience  or  resist- 
ance to  its  lawful  writ,  process,  order,  rule  de- 
cree, or  command.  Kev.  Stat,  720.  Tbeonhr 
effect  of  thla  limitation  la  to  narrow  tbe  fleia 
for  tbe  exercise  of  their  general  power,  as 
courts  of  superior  jurisdiction,  to  punish  con- 
tempts of  their  authority. 

181  V.  8. 
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1 286]  Tbe  record  in  tbe  present  case  sIiotvs  tlint  tlie 
appellaDt  was  before  the  court:  that  testimony 
was  heard  in  re5:pect  to  tlic  matter  of  contempt; 
tnd  that  the  appellant  testifieil  in  his  own  be- 
half. The  judgment  being  attacked  collateral- 
ly, and  the  record  disclosing  a  case  of  coo- 
tempi,  and  not  showing  one  beyond  the  jiirin- 
diction  of  tbe  court,  it  must  be  presuined,  in 
this  proceeding,  that  the  evidence  made  a  case 
within  its  jurisdiction  to  punish  in  the  mode 
pursued  here.  We  do  not  mean  to  say  that 
this  presumption  as  to  jurisdictional  facts, 
about  Tvhicb  the  record  Is  silent,  may  not  be 
overcome  by  evidence.  On  tbe  contrary,  If  the 
ftptwllant  had  alleged  such  facts  ns  indicated 
thtit  the  misbehaTlor  with  wliich  be  was 
cbtirprcd  was  not  such  as,  under  section  725  of 
the  Revised  Statutes,  mc.de  him  liable  to  flnc 
or  imprifionnient,  at  the  discretion  of  the  court, 
he  would  have  been  entitled  to  the  writ,  and, 

Xn  proving  such  facts,  to  have  been  dis- 
rged.  Sucb  evidence  would  not  have  con- 
tradicted tbe  record.  But  he  made  no  sucb  at- 
iegatiun  in  bis  application,  and  so  far  as  the 
record  shows,  no  such  proof.  The  general 
averment,  in  tbe  petition,  that  he  was  detained 
in  violation  of  the  Constitution  and  laws  of  tbe 
United  States,  and  that  the  district  court  had 
no  jurisdiction  or  authority  to  try  and  sentence 
bfm.  in  the  manner  and  form  aoove  stated,  is 
an  averment  of  a  conclusion  of  law,  and  not  of 
facts,  that  would,  if  found  to  exist,  displace 
the  presumption  tbe  law  makes  in  support  of 
the  judgment.  As  it  was  neither  alleged  nor 
proved  that  the  contempt,  which  the  appellant 
was  ftdjudged.  upon  notice  and  bennng,  to 
have  committed,  was  not  committed  In  the 

{iresence  of  tbe  court,  and  aa  bis  misbehavior, 
f  It  occurred  in  its  presence,  made  him  liable 
to  fine  or  imprisonment,  at  tbe  discretion  of 
court,  it  must  be  hdd  that  tbe  want  of  juris- 
diction is  not  afBrmatively  shown;  consequent- 
ly, that  it  does  not  appear  that  error  was  com- 
mitted in  refusing  the  writ. 

Whether  tbe  attempt  to.inf1uence  the  con- 
duct of  the  term  trial  juror,  McGarvin,  was  or 
was  not,  within  the  meaning  of  the  statute, 
misbehavior  so  near  to  tbe  court  "as  to  ob- 
struct ttie  administration  of  justice,"  however 
ISSTI  ttom  tbe  court  building  may  have  been 

J  the  place  where  tbe  appellant  met  him,  is  a 
question  upon  which  It  u  not  necessary  to  ex- 
press an  optoioD. 
For  the  muam  ttated,  lhejv^^;mmt  bdow  U 

[571]  THE  PITTSBUROH,  CINCINNATI  AND 
ST.  LOUIS  RAILWAY  COMPANY,  Appt., 

THE   KEOKUK   AND  HAMaTON 
BRIDQE  COBIPANY. 

THE  PENNSYLVANIA  RAILROAD  COM- 
PANY, Appt., 

THE   KEOKUK  *AND  HAMILTON 
BRIDOE  COMPANY. 

<Bw  B.  a  B^orter^  ed.  871-800.) 

BiUyteation,     eorporatton,  ^  agene»  act— 


Non.— 8m  note  to  Ponofu  T..AnHor,  •  Ptt«ta,  T 
ed.  TSft,  f or  ocrttoottOD  of  MltliOEttlN. 

lit  V.  s. 


tehat  «itj;t(!icn(— ultra  vires— wnfrarft  for  con- 
tinuous line  of  transportation — bridge  eoiitraet 
valid — contract  ef  railroad  eompaniet  valid — 
contract  ultra  vires  doet  not  become  valid  bg  b»- 
ing  executed.. 

L  When  tbe  president  of  •  eorporatton  executes, 
in  Its  behalf,  and  wlthla  the  scope  of  Its  oharter. 
a  contract  which  requires  the  oonourrence  of  tlio 
board  of  df rectors,  aud  tbe  board,  knowing  that 
be  bai  done  so.  does  not  dleseiit  witbln  u  reason - 
able  time.  It  wiU  be  presumed  to  have  ratified  his 
act 

2.  When  a  contract  Is  made  by  an;  agent  of  a 
corporation  In  Its  twhalf,  and  for  a  puipoeu  hu- 
thorlied  hy  Its  charter,  and  the  conninitlon  re- 
ceives the  benefit  of  tbe  contract,  without  objec- 
tion, ft  may  be  presumed  to  have  autborixcd  or 
ratified  tlic  contract  of  Its  ageot. 

8.  A  lease  made  hy  one  rof  Irwid  corporation  to  an- 
other, neither  of  which  la  exprcssljr  uutboriied 
by  law  to  enter  Into  tbe  lease.  Is  ultra  vires  and 
void. 

4,  Where  tbe  charter  of  a  rnllrond  corporation,  or 
tbe  freneral  laws  applicable  to  It  manifest  the  In- 
tention of  tbe  Legislature,  for  the  purpose  of  ae- 
ourinff  a  continuous  line  of  transportatloa  of 
which  lis  rood  forms  port,  to  oonfer  upon  it  the 
power  of  making  contnicta  with  other  raUroad 
or  ateamt>oat  corporatluu»  to  promote  that  end, 
such  contracts  are  not  ultra  vires. 

ft.  The  bridge  oontract,  mentioned  In  tbe  opinion. 
In  regard  to  the  bridge  auroes  the  Mississippi 
River  at  Keokuk,  was  a  laivf  ul  and  valid  contract 
OS  between  the  Bridge  Company  and  the  Indiana 
Central  Company. 

6.  The  laws  of  Pennsylvania  authorized  tbe  Pftts- 
bnrgh  and  Pennsylvania  Oompanfes  to  assume 
the  obligation  of  that  oontract  with  tbe  Drldge 
Company,  either  directly  or.through  the  Inter- 
vention of  the  Indiana  Oentml  Company;  the 
Brldfie  Company  was  a  rollrottd  company,  and 
thebrlteeaimflroad,  within  the  meaning  of  the 
Pennsjlvanla  statntct.  Ita  principal  purpooe  and 
use  being  the  passage  of  railroad  tnuos. 

7.  A  oontract  made  by  a  corporation,  irhlch  Is  un- 
lawful and  void  t>eoauBe  beyond  tbe  scope  of  ita 
corporate  powera.  does  not,  by  being  carried  into 
execution,  become  lawful  and  niUd;  but  the 
proper  remedy  of  tbe  party  aggrieved  Is  by  dis- 
affirming the  contract,  aud  suing  to  recover,  as 
on  a  quantum  menM,  the  value  of  what  the  de- 
fendant bu  aotually  received  tbe  benefit  of. 

[Nos.  11,  18.1 
Argved  Jan.  tS,  mSi  Decided  May  IS,  1889. 

APPEALS  from  a  .decree  of  the  Circuit 
Court  of  the  United  States  for  the  North- 
em  District  of  Illinois,  for  the  recovery  by  the 
complainant,  the  Keokuk  and  Hamilton  Bridge 
Co.,  from  the  Pittsburgh,  Ciociooati  and  Si 
Louis  Railway  Co.,  andthe  Pentuwlvania  Rail- 
way Company,  of  the  sum  ot  $163,791.39.  wltb 
coats  fordeflciencies  In  toll  fOr  the  ok  of  plaint- 
iff's bridge  under  a  contract  executed  at  the 
request  of  these  two  railroad  companies  br  tbe 
Columbus,  Chicago  and  Indiana  Central  Ball- 
road  Company.  AJJlrmed. 
Tbe  facts  are  stated  in  the  opinion. 
Mr.  Georve  Headier,  for  appellants: 
The  C.  C.  4  I.  C.  R.  Co.  was  a  corporation 
of  Ohio,  Indiana  and  Illinois.   This  made  it  ■ 
separate  corporation  of  each  of  the  States  quoad 
the  franchises  conferred  by  and  tbe  property 
situate  within  such  SUte. 
Ohio  A  M.  B.  Ob.  y.WhmUr,  96  U.  S.  1 

lfi7 
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Black.  280  (17:  ISO);  Chiwgo  it  K  W.  R.  Co. 
v.Wfiitton.  80  U.  S.  13  Wall.  270  (30:  571); 
Mulier  V.  Doici.  94  U.  8.  444,  447(24:  207,  208); 
Kansas  Pae.  R.  Go.  v.  Atchison,  T.  &  S.  F.  R. 
Co.  113  U.  S.  414(28:  794). 

Neither  party  to  tlie  Icnsc  bad  leRal  autbor- 
ity  to  enter  into  Uic  lirid^e  cootract  or  eltber 
of  tlie  ftiiicDdmenls  therelo. 

Pa.  R.  Co.  V.  ^.  Lbuit,  A.  A  T.  H.  R.  Co. 
118  U.  S.  290,  690  (30:  83,  2»4);  7&rk  *  M.  L. 
R.  Co.  V.  Winans,  58  U.  S.  17How.  30(15:  27); 
6';  ''''t  Doy  d  Jf.  R.  Co.  \.  Union  Steamboat  Co. 
107  U.  S.  98  (27;  413);  Eagtern  Counties  R.  Co. 
V.  Ilaickcs.  5  H.  L.  Cas.  331;  AiihbuTy  Railway 
Carriage  <&  Iron  Co.  v.  llie/te,  L.  II.  7  H.  L. 
653;'  Macgregor  v.  Doter  &  D.  R.  Co.  18  Q.  B. 
618:  £ktat  Anglian  R.  Co.  v.  Eastern  Counties 
R.  Co.  11  C.  B.  775;  Zhvninq  v.  Mt.  Washing- 
ton  Road  Co.  40  N.  H.  2y0;  Pitt^urg  <£  5.  R. 
Co.  v.Allegfieny  Co.  79  Pa.  210. 

Neitber  lessor  dot  lessee  authorized  its  offi- 
cers to  execute  tbe  bridge  contract  or  either  of 
the  amendmeDtB  tbeceto. 

notruu  T.  West  Jersey  R.  Go.  101  U.  8.  86 
(25:  953);  Parish  v.Wheeler,  22  N.  Y.  494. 

Tbe  lense  and  amended  lease,  and  with  them 
all  lialiilitv  upon  the  bridge  contracts,  were  de- 
termined by  eviction,  January  1,  1875. 

Ctark  V.  LiTieberger,  44  Ind.  323;  Morse  v. 
Goddard,  13  Met.  180:Beacb,  Receivers,  S  200, 
etseg.;  Herring  v.  JVew  York,  L.  B.  dt  W.  R. 
Co.  7  Cent.  Rep.  308,  105  N.  Y.  340,  877; 
Trimble  v.  Strother.  25  Ohio  St.  878;  Brevier  v. 
Maurer,  88  Ohio  St.  543,  550;  Bmmitt  t.  Bro- 
phy.  43  Ohio  St.  83,  88;  Croieelt  r.  Hospital  of 
St.  Barnabas,  27  N.  J.  Eo.  650. 

Mr.  Lyman  Trambnll  aodMelTllle  W. 
Fuller,  for  appellee: 

It  is  immaterial  whether  the  C.  C.  &  I.  C. 
R.  Co.  had  authority  to  enter  into  said  bridge 
contnicts.  FersoDB  disqualified  to  act  for 
themselves  may  act  as  the  agents  of  others. 

Story,  AgeDcy,  g  7;  Aogell  &  Ames,  Corp. 
§278. 

If  material,  tbe  statutes  pf  Itlioois  and  the 
United  Stales  gave  it  such  authority. 

1  Gross,  111.  Stat.  1818-1869,  pp.  536,  537, 
888;  Act  of  Congress.  June  15,  1866;  R,  8. 

L5358;  Oreen  Bay  &  M.  R.  Co.  v.  Union  Steam- 
at  Co,  107  U.  8.  100  (27:  413);  Field.  Ultra 
Vires,  112;  Ogdengbiirg  A  L.  C.  R.  Go.  v.  Pratt, 
89  U.  S.  22  Wall.  123  (22:  8371;  0/ar>  tfe  M.  R. 
Co.  v.  McCarthy,  96  U.  8.  266  (21:  695). 

The  presidents  of  the  appellant  companies 
and  of  the  C.  C.  «&  I.  C.  R.  Co.  had  authority 
as  such  to  execute  said  bridge  contracts  as  tbe 
executive  ollicersof  their  respective  companies, 
charged  with  tbe  duty  of  makioff  running  ar- 
rangements in  connection  with  tneir  roads  for 
through  traffic. 

Stoiy.  Agency,  gg  184,  185,  188,  446;  Mitch- 
ell V.  Deeds,  49  111.  424;  Chicago.  B.  &  q.  R. 
Co.  V.  Coleman,  18  HI.  297;  2  Kent,  Com.  12th 
ed.  291;  Anderson  t.  Tompkins,  1  Brock.  462; 
Bank  of  Columbia  t.  Patterson.  11  U.  8.  7 
Cranch,  806  (3:  351). 

Ap|K>llants  are  estopped  by  tbeir  acts  from 
questioning  their  own  authority  or  that  of 
tucir  presidents  to  enter  into  said  bridge  con- 
tract. 

Union  Gold  Min.  Co.  v.  Rocky  Mountain 
Jfat.  Bank,  96  U.  8.  640,  644  (:>4:  048,  650); 
UMon  Nat.  Bank  v.  Matt/uncs,  98  U.  S.  621 
I5S 
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(25: 188):  Dimpfd  v.  Ohio  A  M.R.  Ch.9  Bfss. 
127;  OJiio  &  M.  R.  Co.  v.  McCarthy,  96  U.  S. 
258  (24:  693);  ZabriskUv.  CUteland.  C.AC.B. 
Co.  64  U.  S.  23  How.  381  (16:  488);  Bradley  t. 
Ballard.  55  III.  418;  III.  Pneumatic  Oat  Co.  t. 
Berry,  113  U.  S.  327  (28:  1005);  ftwter  v. 
Qratet,  104  U.  8.  171  (26:  691);  Chieago  Btdg. 
Soe.  V.  Crowelt,  65  111.  459;  East  St.  Louis  v. 
East  St.  Louis  OaMght  <ft  C.  Co.  98  HI.  429; 
Daniels  v.  Tearney,  102  U.  8.  415  (26:  187); 
Wright  V.  Antweip  Pipe  Line  Co.  101  Pa. 
204;  Bloomington  Mut.  L.  Ben.  Asso:  v.  Blus, 
8  West.  Rep.  642,  120  111.  128;  Union  IVutt 
Co.  V.  lU.  Midland  &  Co.  117  U.  8.  484  (29: 
963). 

Contracts  are  properly  called  voidable,  which 
arc  valid  and  effectual  until  they  are  avoided. 
Prima  facie  they  are  valid  but  they  are  subject 
to  defects,  of  wlikrh  some  person  has  a  right  to 
take  advantage  by  proper  proceedings  for  that 
purpose. 

Void  and  voidable,  7  Bac.  Abr.  64;  22  Vin. 
Abr.  12;  Green's  Brice,  Ultra  Vires,  ed.  1875,  p. 
38,  note  a;  Pom.  Cont.  77;  Woodruff 't.  Erie  ft. 
Co.  93  N.  "Y.  009;  Field,  Lawyeis' Briefs,  Vol. 
6,  8  675;  Thomas  v.  W^at  Jersey  R.  Co.  101  U. 
S.  71  (25:  950);  Pa  R.  Co.  v.  St.  Loui».  A.  * 
T.  H.  R.  Co.  118  U.  8.  316  (30:  94);  Ditbuqua 
dsS.C  .R.  Co.  V.  Richmond,  80  (J.  8.  Ifl  Wall. 
SSi  (S2: 178). 

The  making  or  the  guaranlyingof  tbe  bridge 
contract  was  not  i»ltra  vires. 

South  ^ales  R.  Co.  v.  Redmond,  10  C.  B.  N. 
8.  675;  Green  Bay  dt  M.  R.  Co.  v.  Union  Steam- 
boat Co.  107  U.  8.  100  (27:  418);  2  8m.  Lead. 
Cas.  6  Am.  ed.  424-438;  Pittrimrg  C.  dt  St.  L. 
R.  €k,w,  Ootumbua,  0.  d  I.  C.  B.  Co.S  Hiss. 
456. 

Mr.  Justice  (Jhri^  delivered  the  opinion  of 
the  court:  r».—. 

This  was  a  bill  in  equity,  filed  July  25, 1881,  t3T3] 
by  the  Keokuk  and  Hamilton  Bridge  Com- 
pany against  the  Pittsburgh,  Cincinnati  and 
St.  Louis  Railway  Company  and  tbe  Pennsyl- 
vania Railroad  Company,  to  recover  delicien- 
cies  in  tolls  for  the  use  of  the  plaintiff's  bridge 
under  a  cootract  executed  at  tbe  request  of  tbe 
presidents  of  those  two  railroad  compimiesby 
the  Columbus.  Chicago  and  Indiana  Central 
Railroad  Company,  which  was  made  bj 
amendment  a  partv  to  tbe  bill. 

Tbe  Eeokuk  ana  Hamilton  Bridge  Company 
was  a  corporation  organized  under  the  laws  of 
Iowa  and  of  Illinois,  "rhe  Pennsylvania  Rail- 
road Company  was  a  corporation  organized  un- 
der the  laws  of  PenosrtvaDia.  The  Pittsburgh, 
Cincinnati  and  St.  t<ouis  Railway  Company 
was  formed  in  1868  by  the  consolidation  of  the 
Fan-Handle  Compaiiy,  a  corporation  organized 
under  the  laws  of  Pennsylvania,  the  Holiday's 
Cove  Railroad  Company,  a  corporation  organ- 
ized under  the  laws  of  west  Virginia,  and  the 
Steubenville  and  Indiana  Railroad  Company, 
a  corporation  organized  under  the  laws  of 
Ohio.  Tbe  Columbus,  Chicago,  and  Indiana 
Central  Railroad  Company  was  a  coiporation 
formed  tn  1867  bf  the  consolidation  of  the  Co- 
lumbus and  Indiana  Central  Railroad  Com- 
pany,  a  corporation  existing  under  tbe  laws  of 
Ohio  and  Indiana,  and  the  Chicago  and  Great 
Eastern  Railway  Company,  a  corporation  ex> 
isting  under  tbe  laws  of  Indiana  and  Illinois. 
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Tfae  ndlroeds  of  the  FeDDsylvania  Railroad 
Coiopaoy  from  Philadelphia  to  Pittsburgh  in 
FenDBylvuDia,  of  the  Pituburgh,  Cincinnati 
and  St.  Louis  Railway  Compaoy  from  Pitts- 
burgh to  Columbua  in  Ohio,  of  the  Cohimbua, 
Chicago  and  Indiana  Central  Railn^d  Com- 
paDT  from  Columbus  to  the  state  line  between 
Indiana  and  Illinois,  and  of  the  Toledo,  Peoria 
and  Warsaw  Railway  Company  from  tbat 
Btate  line  to  Hamilton  in  Illinois,  with  the 
bridge  of  the  Keokuk  and  Hamilton  Bridge 
Company  across  tbe  Mississippi  River  be- 
tween Hamilton  and  Keokuk,  and  the  road 
of  |he  Des  Alolnes  Vallpy  Railroad  Company 
from  Keokuk  to  Des  Moines  in  the  State  of 
Iowa,  form  a  continuous  line  of  railroad 
transportation  from  Philadelphia,  on  the  East, 
to  Des  Huines  on  tfae  West.  For  the  sake  of 
brevity,  we  shall  speak  of  those  companies  re- 
'741  *pectively  as  the  Pennsylvania  Company,  tbe 
Pittsburgh  Company,  the  Indiana  Central 
Company,  the  Peona  Company,  tbe  Bridge 
Company  and  the  Des  Moines  Company. 

Tbe  bridi^e  was  built  under  a  contract,  dated 
Juuaiy  19,  1869,  made  by  tbe  Bridge  Com- 
puy  with  the  Indiana  Central  Company,  tbe 
PecMia  Company,  the  Dee  Moines  Company, 
and  a  fourth  railroad  company  (the  Toledo. 
Wabash  and  Western  Railway  Company), 
whose  railroad  connected  with  the  bridge  at 
Hamilton.  By  tiiat  contract  the  Bridge  Com- 
pany agreed  to  begin  to  construct  forthwith 
acroi^  the  Mississippi  River  at  Keolfak,  and  to 
complete  by  January  1,  1870,  "a  suhstaotial 
WToagbt-iron  bridge  suitable  for  tbe  running 
of  railway  trains; '°  "  to  lay  a  track  upon  said 
bridge,  and  connect  the  same  with  railways 
belonging  to  tbe  parties  hereto,  in  such  miin- 
ner  and  at  such  points  as  may  hereafter  be 
agreed  upon;"  and  "tomaintun  and  keep  in 
repair  in  perpetuity  the  safd  bridge  and  track, 
■o  that  trains  may  safely  cross  at  all  times,  ex- 
cept when  repairs  make  it  necessary  tbat  cross- 
ing abonid  be  temporarily  suspended,  or  when 
It  shall  be  necessary  to  have  the  draw  open  for 
the  passage  of  boats:"  and  granted  to  tlio'^e 
fourrailrt«d  companies,  in  perpetuity,  therirlit 
to  use  tbe  bridge  for  tbe  purpose  of  passiug 
tfadr  trains  across  the  Mississippi  River:  and 
tli^  agreed  to  pay  monthly  stipulated  rates  for 
Qie  transportation  of  passengers  and  freight, 
and,  if  the  gross  amount  of  the  rates  for  freight 
for  any  one  year  should  fall  below  tbe  sum  of 
ftSO.OOO,  making  up  the  deficiency,  each  of  tbe 
four  railroad  comiraoies  contributing  in  prooor- 
tion  to  the  tonoaglB  passed  by  it  over  the  briage; 
for  which,  by  a  subsequent  modiflcatJoa  of  tbe 
contract  In  June,  1871,  was  substituted  one 
fourth  of  such  deficiency. 

This  suit  was  brought  to  recover  from  the 
Pittsburgh  Company  and  tbe  Pennsylvania 
Compaoy  such  deficiencies  in  the  sums  payable 
by  tbe  Indiana  Coitral  Company  under  the 
modified  bridge  contract  since  September  1, 
1874,  amounting  to  9116,0i6.88  and  interest. 
The  circuit  court  entered  a  decree  for  tbe 
plaintiff,  in  accordance  with  tfae  prayer  of  tbe 
Dill;  and  the  Pittsburgh  and  Pennsylvania 
Companies  each  appealed  to  tfais  court. 
(875]  The  facts  oo  which  the  Brid^  CcmipanT 
•ooght  to  charge  the  Pittsburgh  and  Fennsyl- 
Taoli  CompaauB  for  these  soma  wen  as  fol- 
lows: 

m  C7.8b 


After  the  original  bridge  contract  bad  been 
drawn  up,  and  before  it  had  been  executed,  the 
Indiana  Central  Company  entered  into  an  in- 
denture with  tfae  Pittsburgh  and  Pennsylvania 
Companies,  by  which  it  leased  its  franchises 
and  road  and  all  lands  aud  property  connec-led 
with  the  use  thereof,  to  the  Pittsburrii  Com- 
pany for  ninety-nine  years,  and  the  Pennsyl- 
vania Company  guarantied  tfae  performance  of 
all  the  covenants  of  the  Rttsburgfa  Company 
as  lessee. 

The  thirteenth  and  the  sixteenth  articles  of 
tbat  lease  clearly  manifest  that  one  of  Its  chief 
objects  was  to  establish  a  continuous  line  for 
quick  transportation  from  Pennsylvania  to  the 
West,  and  to  procure  freight  and  passengers  at 
each  end  of  tbe  tine;  and  they  contain  special 
provisions  calling  for  action  oi  the  Pennsylva- 
nia  Company,  as  well  as  of  tbe  Pittsburgh 
Compaoy,  so  as  to  promote  that  object. 

The  sixteenth  article  of  the  lease  declares  that 
il  is  in  consideration  of  the  benefits  so  accru- 
ing to  the  Pennsylvania  Company,  by  reason 
of  tbe  covenants  of  tbe  lessor  and  of  the  lessee, 
"in  the  forming,  maintaining  and  operating  of 
a  continuous  line  of  ranvayTn  connection  with 
the  road  or  roads  of  (he  Pennsylvania  Com- 

fiany,  tbat  this  company  guaranties  to  tbe 
ndiana  Central  Company  tbat  the  Pittsburgh 
Company  will  keep  and  perform  all  its  cover 
nants,  and  that,  upoa  its  failure  or  default  to 
do  so,  the  Pennsylvania  Company  will,  upon 
written  notice  of  the  kind  and  nature  of  such 
failure  or  default,  keep  and  perform  those  cov- 
enants; Id  which  event  it  is  agreed  that  it  shall 
be  entitled  to  all  tbe  benefits  tbat  might  accrue 
therefrom  to  the  Piltaburgh  Company. 
•  Among  those  covenants  of  tbe  Pittsburgh 
Company,  as  lessee,  which  the  Pennsylvnnia 
Company  thus  guarantied  the  performaDce  of, 
were  the  covenant  in  tbe  sixth  arUcIc  to  pay 
to  or  for  the  benefit  of  the  Indiana  Central 
Company  three  tenths  of  the  gross  earnings  of 
the  property  leased,  and  the  covenant  in  tbe 
niotb  article,  by  which  tbe  Indiana  Central 
Companv  assigns  to  the  Pittsburgh  Company 
certain  existing  contracts  for  transportation 
over  other  railroads  not  mentioned  above,  and 
tbe  Pittsburgh  Company  "assumesand  agrees  at 
its  own  risk  and  expense  to  carry  out  each  and 
all  of  said  contracts,  according  to  their  respect- 
ive tenors  and  legal  liabilities,  receivinir  and 
enioying  all  benefit^  to  be  derived  therefrom." 

The'  lease  was  executed  in  behalf  of  each  of 
the  three  companies  parties  thereto  by  its  presi- 
dent and  secretary,  under  its  seal,  and  was 
approved  by  votes  of  the  directors  and  of  the 
jtockbolders  of  the  Indiana  Central  Company 
and  of  the  Pittsburgh  Company,  on  or  before 
February  1,  1869,  so  as  to  make  it  valid  under 
the  laws  of  Ohio,  and  tbe  Pittsburgh  Company 
forthwith  took  possession  of  and  has  since 
operated  the  railroad  so  leased, 

The  lease  does  not  appear  to  have  been  np 
proved  by  formal  vote  of  the  directors  or  stock- 
holders of  the  Pennsylvania  Company.  But, 
immediately  after  its  executioD,  Uie  president 
and  directors  of  this  company,  in  their  printed 
annual  report  to  their  stockfaolders  of  February 
10,  1809,  stated  that  the  Pennsylvania  Com- 
pany controlled  Uie  raflway  of  the  I^ttsburgh 
Company,  "  as  an  Indispensable  connection  for 
the  Pennsylvania  Railway  with  tbe  West  and 
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Southwest,"  by  means  of  the  ownership  hy 
the  Fcuot-ylvaitia  Company  of  more  than  five 
millions  oi  the  stock  and  Donds  of  the  Pitts- 
burgh Company,  end  of  the  lease  from  the 
ludmna  Centrol  Company  to  the  Pittsburgh 
Company,  "  guaranteed  by  this  company ; "  and 
expressed  the  settled  policy  of  the  Pennsylva- 
nia Company  thereby  to  secure  a  continuous 
line  of  traffic  to  Keokuk  and  westward. 

The  bridge  contract  was  not  one  of  the  trans- 
portation contracts  specified  in  the  ninth  article 
of  the  lease.  But  on  Februfliv  16,  1809,  the 
presidents  of  the  Pittsburgh  and  Pennsylvania 
Companies,  in  their  behalf,  jointlv  addressed  a 
formal  letter  to  tbe  president  of  the  Indiana 
Central  Company,  reierriag  to  the  bridge  con- 
tract OS  havinff  been  under  negotiation,  but  un- 
executed by  iue  Indiana  Central  Company,  at 
tbe  date  of  the  final  execution  of  the  lease,  and 
requesting  liim,  in  his  official  capacity,  to  exe- 
£377]  cute  the  bridge  contract,  "  It  being  understood 
that  the  said  lessee  and  Pennsylvania  Railroad 
Company  shall  assume  all  tbe  liabilities  and 
obligations  and  be  entitled  to  all  tbe  benefits  of 
said  bridge  contract,  the  same  as  if  It  had  been 
specifically  named  and  made  a  part  of  tbe 
ninth  article  of  tbe  said  lease." 

The  president  of  the  Indiana  Central  Com- 
pany thereupon,  in  its  name  and  under  its 
seal,  executed  the  bridge  contract,  and  report- 
ed to  its  board  of  directors  at  the  next  meeting, 
in  March,  1869,  that  he  had  done  so;  and  the 
bunrd  never  In  any  way  repudiated  or  disap- 
proved bifl  act,  or  took  any  action  upon  tbe 
subject. 

On  February  1,  1670,  an  amendment  of  the 
lease,  defining  the  gross  earnings  to  be  account- 
ed for  as  the  annual  gross  earnings  of  tbe 
road,  after  deducting,  among  other  things,  "the 
pro  rata  bridge  tolls  "  and  "  terminal  expenses 
allowed  to  other  railroad  corporations  on 
through  business  between  the  East  and  fbe 
West, '  was  executed  by  tbe  presidents  of  tbe 
three  companies  and  approvea  by  votes  of  the 
directors  and  stockholders  of  the  Indiana  Cen- 
tral Company  and  of  the  Pittsburgh  Company. 

This  amendment,  like  tbe  original  lease,  does 
not  appear  to  have  been  approved  by  formal 
vote  of  tbe  directors  or  stockholders  of  the 
Pennsylvania  Company.  But  the  annual  re- 
port made  In  print  by  its  president  and  direct- 
ors to  the  stockholders  a  year  after,  on  February 
16,  1671,  spoke  of  this  company's  control  of 
the  western  traffic,  through  the  Pittsburgh 
Company,  and  by  means  of  the  lease  of  the 
IndianaCentrsl  Railroad,  OS  an  established  fact. 

On  June  6,  1871,  tbe  bridge  contract  was 
modified  so  as  to  have  the  deficiency  in  lolls 
paid  to  the  bridge  company  by  the  Indiana  Cen- 
tral Company  and  the  three  other  rallroa'd  cor- 
porations, parties  to  tbat  contract,  one  fourth 
each,  instead  of  in  proportion  to  tonnage;  and 
the  modification  was  executed  by  the  president 
of  the  Indiana  Central  Company,  pursuant  to 
a  reoiiest  of  the  presidents  of  the  Pittsburgh 
and  PenDsylvonia  companies,  similar  In  ternu 
to  their  request  upon  wnich  the  original  bridge 
contract  had  been  executed. 

It  was  on  June  18,  1871,  after  all  tbew  trans- 
t378]  actions  had  takenplece,  tbat  the  bridge  was 
accepted  by  the  Bridge  Company,  and  was 
opened  for  nae;  and  thenceforward  it  was  used 
1^  the  Ptttibuigh  and  Pennsylvania  C«npa- 
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nics,  in  the  exercise  of  the  control  asserted  by 
tbem  imder  the  various  contracts  above  men- 
tioned. From  tbat  time  the  Bridge  Company, 
acting  in  accordance  with  the  understanding 
expressed  In  tbe  letters  from  the  presidents  of 
the  Pittsburgh  and  Pennsylvania  Companies  to 
the  president  of  the  Indiana  Central  Company, 
upon  which  the  latter,  in  behalf  of  his  companv, 
bad  executed  tbe  bridge  contract  and  the  modi- 
flcatioD  thereof,  as  well  as  the  original  lease 
ud  ^  amendment  thereof,  demanded  pay- 
ment directly  from  the  Pittsburgh  Company, 
semi-annually,  of  the  sums  payable  by  the  In* 
diana  Central  Company  for  tolls  and  deficien- 
cies under  tbo  moaifled  bridge  contract:  and 
for  more  than  three  years,  from  June,  1871,  to 
September,  1874,  tbe  comptroller  of  tbe  Pitts> 
burgh  Company,  after  examining  the  books  of 
account  of  the  Bridge  Company,  paid  to  the 
Bridge  Company  the  amount  both  of  such  tolls 
and  of  such  deficiencies.  Since  that  time  like 
payments  were  demanded  by  tbe  Bridge  Com- 
pany of  the  Pittsburgh  Company,  and  the  tolls 
only  were  paid. 

The  principal  positions  taken  in  the  argu- 
menl  for  the  appellants  were,  tbat  the  Indiana 
Centrul  Company,  the  Pittsburg  Company 
and  the  Pennsylvania  Company  never  autho^ 
ized  their  officers  to  execute  the  bridge  contract, 
or  to  bind  them  by  it;  and  that  the  contract  was 
beyond  the  scope  of  their  corporate  powers. 
But  the  court  is  of  opinion  tbat  upon  the  facts 
of  this  case  neither  of  these  positions  can  be 
maintained. 

When  the  president  of  acorporatioo  executes, 
in  its  behalf,  and  wUfaln  the  scope  of  Its  char- 
ter, a  contract  which  requires  tbe  concurrence 
of  tbe  board  of  directors,  and  the  board,  know- 
ing tbat  he  has  done  so,  does  not  dissent  within 
a  reasonable  time,  It  will  be  presumed  to  have 
ratified  bis  act.  Indianapoti*  RMina  Mill  v. 
St.  Louis,  F.  8.  A  W.  R.  Co.  120  U.  8.  258 
[80:  689].  And  when  a  contract  is  made  by 
any  agent  of  a  corporation  in  its  behalf,  and 
for  a  purpose  authorized  by  its  charter,  and 
the  corporation  receives  tbe  ben^t  of  tbe  con- 
tract, without  objection,  It  may  be  presumed 
to  have  authorized  or  ratified  tbe  contract 
its  agent 

Bank  of  Columbia  v.  PaUenon,  11  U.  8.  7 
Cranch,  S09  [8:  851];  Bank  of  UmUd  Btata  t. 
Dandridge,  3b  U.  3.  12  Wheat.  6i  [6:  S52h  Zo- 
britHe  v.  CUwtand,  O.  dt  C.  R.  do.  64  U.  S. 
28  How.  881  [16  :  488]; OddMining  Co. 
V.  Rocky  Mountain  Nat,  Bank,  96  U.  S.  640 
[24:  648];  JUinoit  Pneumatie  OaaOo.  v.  Berry, 
mV.  8.  322,  827  [38:  1008,  1005].  This  doe- 
trine  was  clearly  and  strongly  stated  by  Hr. 
Juttiee  Story,  delivering  the  judgment  of  this 
court,  in  each  of  the  first  two  of  the  cases  Just 
cited. 

In  Bank  of  CMumNa  v.  Ta^irmm,  whicti 
was  an  action  brought  against  a  COTporation  1^ 
an  administrator  to  recover  for  wane  done  bj 
bis  intestate  under  contracts  with  the  commit- 
tee of  the  corporation,  he  said:  "Wherever  a 
corporation  Is  acting  within  tbe  scope  of  the 
legitimate  purposes  of  its  institution,  all  parol 
contracts,  made  by  its  authorized  agents,  are 
express  promises  of  the  corporation:  and  all 
duties  imposed  on  tbem  by  law,  and  all  benefite 
cooferxed  at  their  request,  rates  implied  prom- 
ises, f<ff  the  enforcement  of  which  an  actioB 
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may  well  lie."  11  V.  S.  TCniDcb.  808  [8:  8681. 
"Let  us  DOW  coDMder  what  is  the  eviaence  fa 
this  case,  from  which  the  iury  might  legally 
Infer  an  express  or  an  fmpliea  promise  ca  the 
corporation.  The  contracts  were  for  the  ex- 
clusive use  aod  beaefit  of  the  corporation,  and 
made  bj  their  agents  for  purposes  authorized 
by  their  charter.  The  corporation  proceed,  on 
the  faith  of  those  contracts,  to  pay  money  from 
time  to  time  to  the  plaintiff's  futestate.  Al- 
though, then,  an  action  might  have  Iain  against 
the  committee  personally,  upon  their  express 
contract,  yet,  as  the  whole  benefit  resulted  to 
the  corporation,  it  seems  to  the  court  that  from 
this  evidence  the  jury  might  legally  infer  that 
the  corporatioQ  had  adopted  the  contracts  of  the 
committee,  and  had  voted  to  pay  the  whole  sum 
which  should  become  due  under  the  contracts, 
and  that  the  plaiQtifl*8  Intestate  had  accepted 
their  engagement."  11  U.  &  7  Cranch,  307 
[8:  354]. 

In  Bank  of  United  State*  v.  Dandiidge,  the 
point  decided  was  that  the  approval  of  a  cash- 
ier's bond  by  the  board  of  directors  of  a  buifc, 
as  required  by  statute,  need  not  appear  upon 
the  records  of  Ibe  board,  but  might  be  proved 
by  presumptive  evidence,  in  the  same  manner 
as  similar  facts  might  be  proved  in  the  case  of 
private  persons,  not  acting  as  a  corporation  or 
as  the  agents  of  a  corporation,  llie  general 
doctrine  was  a£Brmed,  that  the  presumptions, 
which,  by  the  general  rules  of  evidence,  "are 
contionally  made,  in  cases  of  private  persons, 
of  acta  even  of  the  most  solemn  nature,  when 
those  are  the  natural  result  or  necessary  accom- 
pantment  of  other  circumstances,"  are  equallv 
applicable  to  corporations;  and  it  was  saia: 
"Persons  acting  publicly  as  officers  of  the  cor- 
poration, are  to  be  presumed  rightfully  In  office; 
acts  done  b^  the  corporation,  which  presup- 
pose the  existence  of  otber  acts  to  make  them 
legally  operative,  are  presumptive  proofs  of 
the  latter.  Grants  and  proceedings  beneficial 
to  the  corporation  are  presumed  to  oe  accepted; 
and  slight  acta  on  Uieir  part,  which  can  be 
leasonably  accounted  for  only  upou  the  suppo- 
■ition  of  aucA  acc«>tance.  are  admitted  as  pre- 
nmptiona  of  the  net.  If  officers  of  the  cor- 
poration openly  exercise  a  power  which  pre- 
supposes a  delegated  authority  for  the  purpose, 
and  other  corporate  acts  show  that  the  corpo- 
ration must  have  contemplated  the  legal  exisV 
«Dce  of  auch  aulhorltv,  the  acta  of  such  offlcen 
will  be  deemed  risditnil,  and  the  delegated  au- 
thority wIU  be  presumed ."  85  U.  8. 19  Wheat 
TOje:  654|. 

The  origmal  bridge  contract  was  executed  by 
the  president  of  the  Indiana  Central  Company. 
In  its  behalf,  upon  the  format  request  of  the 
presidenta  of  the  Pittsburgh  and  Pennsylvania 
Companies,  nndertaldag  uut  these  two  corpo- 
tatioDS  should  aasiune  all  the  llabflities  and 
obligations  of  that  contract  and  be  entitled  to 
all  its  beneflla.  The  board  of  directors  of  the 
Indiana  Central  Company,  having  been  in- 
formed by  its  invsident  that  he  had  executed 
the  contract,  never  dissented,  and  must  there- 
fore be  presumed  to  have  concurred.  The 
modification  of  the  bridge  contract  was  exe- 
cuted by  the  president  of  that  company,  in  its 
tiehalf,  upon  a  similar  request  and  undertaking 
of  the  prnldents  of  the  Pittsburgh  and  Penn- 
ijlvania  Companies  in  their  behalf. 
Ul  IJ.  S.  U.  8..  Book  88.  11 


After  all  this,  the  bridge  was  opened  for  use, 
and  was  used  by  the  Pittsburgh  &  Pennsylvania 
Companies.  For  more  than  three  years,  semi- 
annual accounts  for  the  sums  payable  by  the 
Indiana  Central  Company  were  rendered  di- 
rectly by  the  Bridge  Company  to  the  Pittsburgh 
Company,  and  settled  by  the  latter,  after  ex- 
amination by  Its  comptroller.  It  must  be  pre- 
sumed, although  not  afflrmaUvely  proved,  that 
the  comptroller  reported  hla  action  in  this  re- 
spect to  the  board  of  directors,  as  well  as  to 
the  stockholders  at  their  annual  or  other  meet- 
ings. There  is  no  difficulty,  therefore,  in  hold- 
ing that  the  Pittsburgh  Company  was  bound 
by  Uie  bridge  contract  and  the  modification 
thereof,  if  within  ita  corporate  powers. 

The  evidence  that  thedirectwsor  stockfaold- 
eraof  the  Pennsylvania  Company  authorized 
or  ratified  the  action  of  its  president  tn  this  re- 
gard is  not  so  full  and  conclusive,  but  is  quite 
suffident  to  bind  this  company.  After  the  ex- 
ecution of  the  original  bridge  contract,  the  dl-  [384] 
rectors  of  the  Pennsylvania  Company  twice 
Joined  with  the  president  in  a  printed  annual 
report  to  the  stockholders,  declaring  in  un- 
equivocal terms  the  settled  policy  of  this  com* 

gioT  to  secure  a  continuous  litie  of  trafllc  from 
biladelphia  to  Keokuk  aod  westward,  and 
stating  that  this  object  had  been  accomiulsbed 
through  the  Pittsburgh  Company. 

The  reaswable  tnfeieDce  from  this  erldence, 
which  there  is  nothing  in  the  record  to  contrw 
or  qualify.  Is  that  the  Pennsvlvania  Company 
had  the  benefit  of  the  original  bridge  contract 
and  either  authorized  or  ratified  Its  execution; 
aod,  under  the  circumstances  of  this  case,  the 
president  must  be  considered  as  having  author- 
ity to  procure  and  assent  to  the  modification  of 
that  contract  as  to  the  proportion  of  the  defi- 
ciency in  tolla  to  be  borne  hr  the  Pittsburdi 
Company  as  {wlndpal  and  uie  Fennsylvania 
Company  as  guarantor. 

From  all  the  facts  of  tha  case,  the  conclusion 
is  inevitable  that  the  Pittsburgh  and  the  Penn- 
sylvania Companies  were  the  real,  though  not 
the  formal,  parties  to  the  bridge  contract  exe- 
cuted by  the  Indiana  Central  Company  at  their 
request  and  for  their  benefit,  and  that  this  con- 
tract, as  well  as  the  lease,  bound  the  Pitlsbuigh 
and  Pennsylvania  Companies,  If  within  the 
scope  of  their  corporate  powers. 

The  outiioes  of  the  doctrine  of  ultra  viree, 
and  the  reasons  on  which  it  rests,  have  been 
clearly  stated  In  prertonB  Judgments  of  this 
conil 

The  reasons  why  a  corporation  b  not  liable 
upon  a  contract  ultra  viret,  that  fs  to  say,  be- 

{rond  the  powers  conferred  upon  It  by  the  Leg- 
slature,  and  varying  from  the  objects  of  Its 
creation  as  declared  In  the  law  of  Its  organiza- 
tion, are:  Ist.  The  Interest  of  the  public,  that 
the  corporatloo  shall  not  transcend  the  powers 
granted.  2d.  The  Interest  of  the  stockholders, 
that  the  capital  shall  not  be  aubjccted  to  the 
risk  of  enterprises  not  contemplated  by  the 
charter,  and  therefore  not  authorized  by  the 
stockholders  in  subscribing  for  the  stock.  8d. 
The  obligation  of  every  one,  entering  into  a 
contract  with  a  corporation,  to  take  notice  of 
the  les^  llmlu  of  its  powers. 

These  three  reasons  are  clearly  brought  out 
In  the  unanimous  Judgment  of  this  court,  de-  [386] 
Uveied  by  Mr.  Juitie$  Campbdl,  Is  the  leading 
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case  of  Ptares  v.  Sfadiion  A 1.  R.  Co.  62  U.  S. 
21  How.  441  ri6:  184],  ia  which  it  was  held 
that  a  railroad  corporation  was  not  liable  to  be 
nied  upon  promissory  notes  wlitch  it  bad  givea 
Id  payment  for  a  ateamboat  received  and  used 
bj  it  and  running  io  connection  with  Its  rail- 
road. 

So  It  has  been  repeatedly  adjudsed  by  this 
court  that  a  lease  made  by  one  railroad  corpo- 
ration to  another,  either  of  which  is  not  ex- 
pressly authorized  by  law  to  enter  into  thelcoi'C. 
fe  ultra  viret  and  void.  Thomas  v.  We$t  Jersey 
R  Co.  101  U.  S.  71  [25:  9501;  Pa.  R.  Co.  v. 
Bt.  Louis.  A.  dtT.  E.  R.  Co.  118  U.  S.  290,  630 
[:iO:  83,  2841;  Oregon  R.  Co.  v.  Oregonian  R. 
Co.  130  U.  S.  1  [32:  837]. 

But  while  the  charter  of  a  coiporation  ,  read 
in  connection  with  the  general  laws  applicable 
to  it.  is  the  measure  of  Its  powers,  and  a  con- 
tract manifestly  beyond  those  powers  will  not 
sustain  an  action  against  the  corporation,  yet 
whatever,  under  the  charter  and  other  general 
laws,  reasonably  construed,  may  fairly  be  re- 

Srded  as  incidental  to  the  objects  for  which 
e  corporation  Is  created,  is  not  to  be  taken  as 
prohibited.  Accordingly,  where  the  charter  of 
a  railroad  corporation,  or  the  general  laws  ap- 
plicable to  it,  manifest  the  Tntenlion  of  the 
J^egislature,  for  the  purpose  of  securing  a  coo- 
tinuous  line  of  transportatioo  of  which  its  road 
forms  part,  to  confer  upon  it  power  of  mak- 
ing couiracts  with  other  railroad  or  steamboat 
corporations  to  promote  that  end,  such  contracts 
are  not  ultra  vires.  Qreen  Bay  &  M.  R.  Co.  v. 
Union  Steamboat  Co,  107  U.  8.  98  [27:  413J. 
See  also  Braneh  t.  JenLp,  106  U.  Bl  468,  478 
[27:  279,  2821. 

Whether,  in  view  of  the  previous  decisions 
of  this  court,  the  lease  from  the  Indiana  Cen- 
tral Company  could  be  upheld  it  is  unnecessary 
to  consider,  because  the  validity  of  the  bridge 
contract  does  not  appear  to  us  to  depend  upon 
the  validity  or  invalidity  of  the  lease. 

The  bridge  contract  and  the  lease  were  sepa- 
rate and  distinct  agreements.  The  bridge  con- 
tract was  in  form  between  the  Bridge  Company 
and  the  Indiana  Central  Company.  The  lease 
Was  between  the  Indiana  Central  Company  and 
|386]  the  Pittsburch  and  Pennsylvania  Companies, 
and  the  Bridge  Company  was  not  a  party  to 
the  lcai%. 

The  Bridge  Company  was  organized  under 
\he  laws  of  Iowa  and  Illinois,  and  was  autbor- 
lEed  by  those  laws  and  by  the  Act  of  Congress 
of  July  25,  1866,  chnp.  246,  §  7  (14  Stat,  at  L. 
245),  to  construct  aad  maintain  the  bridge;  and 
its  power  to  enter  into  the  bridge  contract  is 
undoubted.  The  power  of  the  Indiana  Central 
Company,  as  an  Illinoia  corporation  to  enter 
into  that  contract  is  made  equally  clear  by  the 
statutes  of  lUinoia,  collected  In  the  brief  of  the 
appellee. 

By  the  Statute  of  February  28,  1854.  all  rail- 
road comnsniesof  Illinois,  having  their  termini 
fixed  by  Uiw,  and  their  roads  intersecting  by 
continuous  lines,  are  authorized  to  consolidate 
their  property  and  stock  with  each  other,  or 
with  companies  out  of  the  State,  whose  lines 
connect  with  theirs;  and  when,  by  reason  of 
such  consolidation,  or  cf  such  extension  into  or 
through  an  adjoining  State,  it  is  necessary  for 
the  construction  of  any  railroad  to  cross  any 
stream  of  water,  it  may  be  done  by  bridges  or 
ICS 


viaducts.  By  the  Statute  of  February  12. 1856, 
all  railroad  corporations  of  Illinois  have  tlie 
power  to  make  all  necessary  and  convenient 
"contracts  and  nrrangements  with  each  other, 
and  with  railroad  corporations  of  other  States, 
for  leasing  or  running  their  roads,  or  any  part 
thereof;"  as  well  as  the  "right  of  connecting 
with  each  other  and  with  the  railroadsof  other 
States,  on  sucb  terms  as  shnll  be  mutually  agreed 
upon  by  the  companies  interested."  By  the 
Statute  of  February  16,  1865,  "it  shall  be  law- 
ful for  the  directors  of  any  railroad  company 
created  by  the  laws  of  this  State  tocontrnctfor 
the  use  and  operation  of  any  railroad  connect- 
ing with  their  line  beyond  the  limits  of  the 
State;  and  in  all  contracts  for  the  use  and  oper- 
ation of  any  railroad  by  another  corporation,  it 
shall  be  lawful  for  the  parties  to  provide  for  the 
use  of  any  of  the  powers  and  privileges  of  either 
or  both  of  the  corporations  parties  thereto." 
And  by  theStatute  of  February  25,  1867,  "rail- 
roads terminating  or  to  terminate  at  any  point, 
on  any  line  of  continuous  nulroad  thuroughfare. 
where  there  now  is  or  shall  be  a  railroad  bridge 
for  crossing  of  passengers  and  freight  Io  cars 
over  the  same  as  part  of  such  thoroughfare, 
shall  make  convenient  connections  of  such  rail-  [S87] 
roads,  by  rail,  with  the  rail  of  such  bridge:  and 
such  bridge  stinll  permit  and  cause  sucb  connec- 
tions of  the  rail  of  the  same  with  the  rail  of  «uch 
railroads,  so  that  by  reason  of  rnicb  railroads 
and  bridge  there  shall  be  uointerrputed  com- 
munication over  such  railroads  and  bridge  a* 
public  thoroughfares."  See  also  Stats.  oiFeb- 
ruary  12,  1858,  March  5,  1867,  and  March  11, 
1889.   Gross,  Stata  8d  ed.  530-539. 

The  bridge  contract  was  therefore  a  lawful 
and  valid  contract  as  between  the  Bridge  Com- 
pany and  the  Indiana  Central  Company.  Upon 
the  question  of  its  effect  to  bind  the  Pittsburgh 
and  Pennsylvania  Companies,  some  other  facta 
attending  its  execution  are  worthy  of  consider- 
atioD. 

The  bridge  contract  was  not  in  existence  at 
an  executed  and  binding  contract  when  the 
lease  was  made.  But  it  was  signed  after  the 
execution  of  the  leaae  and  the  dellvny  of  poo- 
seadoD  of  the  road  by  the  Indiana  Central 
Ccnnpany  to  the  Pittsburgh  Company,  and  at 
the  formal  request  of  the  Pittsburgh  and  Penn- 
sylvania Companies,  emtxHiylng  nn  express 
agreement  on  their  part  with  the  Indiana  Cen- 
tral Company  to  "  assume  all  the  liabilities  and 
obligations,  and  be  entitled  to  all  the  benvflta 
of  said  bridge  contract"  The  reference  in  tiiat 
request  ana  agreement  to  the  ninth  article  of 
the  lease  was  for  the  purpose  of  defloing  the 
extent  of  the  liabilities  and  benefits  assumed, 
and  perhaps  of  indicating  that  the  Pittsburgh 
Company  alone  was  bound  as,principa],  and  the 
Pennsylvania  Company  as  guarantor  only:  bat 
It  did  not  make  the  bridge  contract  a  part  of 
tbc  lease. 

The  reasonable  inference  is  that,  according 
to  the  original  intent,  and  by  the  subsequent 
action  of  toe  parties,  the  Pittsburgh  and  Penn- 
sylvania Companies  were  understood  and 
treated  as  directly  liable  to  the  Bridge  Company 
for  the  proporiion  of  tolls  and  deficiencies, 
which,  by  tae  terms  of  the  bridge  contract, 
was  chargeable  to  the  Indiana  Central  Com- 
pany. 

By  the  laws  of  Illfawls,  as  we  have  seen,  the 
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tiTfdge  contract  was  vvitA,  and  migbt  lawfully 
be  made  between  tbe  Bridge  Compaoy  and  the 
[388]  Indiana  Central  Compaov;  and  it  appears  to 
OM  equally  clear  that  the  Ukwa  of  Penasylvania 
authorized  tbe  Pittabureh  and  PeDDsylTanla 
Companies  to  assume  toe  obligation  of  that 
contract  with  tbe  Bridge  GonnMny,  either  di 
rectly  or  through  the  Interrennon  of  the  Indi 
ua  Central  Company. 

By  the  Statute  of  PennaylTanla  of  April  23, 
1861,  it  is  enacted  that  "It  shall  and  may  be 
lawful  for  any  railroad  company,  created  by 
and  existing  under  tbe  laws  of  ibis  Common- 
wealth, from  time  to  time  to  purchase  and  hold 
the  stock  and  bonds,  or  either,  of  any  other 
railroad  company  or  companies  chartered  by, 
or  of  which  the  road  or  roads  is  or  are  author- 
ized to  extend  into,  this  Commonwealth;  and  it 
shall  be  lawful  for  any  railroad  companies  to 
enter  into  contracts  for  the  use  or  lease  of  any 
other  railroads  upon  such  terms  as  may  I>e 
agreed  upon  with  tbe  company  or  companies 
owning  the  same,  and  to  ruo,  use  and  operate 
such  road  or  roads  in  accordance  with  such 
contract  or  lease:  Provided,  that  tbe  roads  of 
the  companies  so  contracting  or  leasing  sbaJl 
be.directly  or  by  means  of  Interrening  raluoads, 
connected  with  each  other."  Purdos,  Digest, 
lltb  ed.  1439. 

While  the  first  provision  of  that  statute  au- 
thorizes any  railroad  company  of  Pennsylva- 
nia to  purchase  and  hold  stock  and  bonds  of 
Bucb  railroad  companies  as  either  are  chartered 
by  the  State  or  have  roads  extending  into  it, 
the  second  clause  makes  it  lawful  for  railroad 
companies  of  Pennsylvania  to  contract  for 
tbe  use  or  lease,  not  merely  of  railroads  of  tbe 
two  classes  defined  In  the  first  clause,  but  of 
any  railroads  whatever,  provided  only  "the 
roods  of  tbe  companies  so  contracting  or  leas- 
log  shall  be,  directly  or  by  means  of  interren- 
ing railroads,  connected  with  each  other."  The 
otuj  reasonable  constnictioo  of  the  words  "any 
other  railroads,"  in  the  second  danse.  Is  that  ft 
tocladesall  railroads  whether  within  or  wiib- 
out  the  State,  coming  within  the  descriplioo  of 
the  proviso. 

Bnt  any  ouiistlon  of  the  construction  of  that 
statute  in  this  regard  is  removed  .or  rendered  im- 
material, by  the  Statute  of  Pennsylvania  of  Feb- 
nury  17, 1870  (passed  more  than  a  year  before 
the  modified  bridge  contract  was  executed,  or 
tbe  bridge  completed  or  usedj,  which,  io  the 
[S89]  deareet  terms,  authorizes  any  railroad  company 
of  Pennsylvania  to  enter  Into  a  lease  or  any 
other  contract  on  such  terms  and  conditions  as 
may  be  agreed  upon,  or  to  guarantee  tbe  pay- 
ments or  covenants  thereof,  as  to  any  railroads, 
whether  "  within  the  limits  of  this  State,  or 
created  by  or  existing  under  the  laws  of  any 
other  State  or  States  ,  provided  they  are  con- 
nected, either  directly  or  by  means  of  inter- 
vening tines,  with  its  road,  and  form  a  contin- 
uous route  for  the  transportation  of  persons 
and  property.   Purdon,  Digest,  lltbeo.  1441. 

Nor  can  we  have  any  doubt  that  the  Bridge 
Company  was  a  railroad  company,  and  the 
bridge  a  railroad,  within  tbe  mesntog  of  these 
statutes.  Tbe  principal  purpose  and  use  of  tbe 
bridge  was  tbe  passage  ox  railroad  trains.  It 
was,  in  substance  and  effect,  a  railroad  built 
over  water,  instead  of  upon  land;  and,  strictly 
q)eaking.  It  was  a  rall'vay  viaduct  rather  than 
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a  bridge.  Bridge  Proprietffn  v.  Hoboken  Land 
A  I.  Ob,  68  U.  8.  1  Wall.  116  [17:  671J. 

The  necessary  conclusion  from  tbe  foregoing 
considerations  is  that  it  was  rightly  held  by 
the  circuit  court  that  the  Bridge  Company  was 
entitled  to  recover  from  the  Pittsburgh  Com- 
pany, and,  it  having  declined  to  my  upon  due 
demand,  to  recover  from  tbe  Pennsylvania 
Company  also,  tbe  amount  of  tbe  deficiendes 
in  tolls  which,  by  the  modified  bridge  contract, 
was  payable  by  tbe  Indiana  Central  Company. 

It  is  proper  to  add  that  our  Judgment  does 
not  rest  in  any  degree  upon  the  ground  sug- 
gested in  argument,  that  the  bridge  contract 
and  the  lease  having  been  executed,  the  Pitts- 
burgh and  Pennsylvania  Companies,  having 
received  the  benefits  of  tbem,  are  estopped  to 
deny  their  validity;  because,  acording  to  many 
recent  opinions  oi  this  court,  a  contract  matle 
by  a  corporation,  which  is  unlawful  and  void  be- 
cause iKyond  tbe  scope  of  its  corporate  powers, 
does  not,  by  being  carried  into  execution,  be- 
come lawful  and  valid,  but  the  proper  remedy 
of  the  party  aggrieved  Is  duafDrmlng  the 
contract,  and  suing  to  recover,  as  on  a  mumtum 
meruit,  tbe  value  of  what  the  defendant  has 
actually  received  tbe  benefit  of.  Louisiana 
Cif.y  v.  Wood,  102  U,  8.  2a4  [26: 1681;  Parkert- 
burg  V.  Brovm,  106  U.  S.  487,  6(@  [27:238, 
2451:  Ohapman  v.  DovgUu  Oo,  10?  U.  8.  848, 
360  [27: 378,  888]:  BaU  Lake  OU^  v.  EolUtUr. 
U8  U.  S.  256.  268  [SO:  176,  178];  Ai.  iL  Cb.  v. 
8t.  Louia,  A.  AT.B.B.Oa.  118U.  B.  290, 817. 
318  [30:83,  95]. 

The  sole  ground  of  our  decision  is  that  tbe 
bridge  contract  is  Independent  of  tbe  lease,  and 
is  valid  and  binding  aa  between  the  parties  to 
this  suit,  whether  the  lease  is  valid  or  Invalid. 
This  bdng  so,  the  question  argued  at  the  bar, 
whether  the  appellants,  by  reason  of  eviction, 
are  no  longer  uable  on  tbe  lease,  becomes  im- 
material; and  the  judgmentof  tbe  circuit  court 
in  a  former  suit,  affinniog  the  validity  of  the 
lease,  has  no  effect  upon  our  decision,  for  the 
same  reason,  as  well  as  because  the  Bridge 
Company  was  not  a  party  to  that  judgment, 
and  therefore  neither  Doimd  by  It  nor  eiiUtled 
to  tbe  benefit  <^  it. 

Leeree  affirmed, 

Mr  Qhitf  Jiutiee  Fnller  and  tbe  late  Jfr. 
JvtUee  Butthewc.  having  been  of  counlel, 
took  no  put  In  tbe  condderation  or  dedsion  of 
this  can. 


JAHE8  M.  YEACH  et  ax^,  .^pptt., 
e. 

ADA  8.  RICE  ST  al. 

Cce  8.  0.  Reporter^  ed.  m-819}. 

Georgia  Courteof  Ordinary— effect  cfjxidgmenU 

of—di»eharge  of  adminUiinaor—admini^ra- 

tor  de  bonu  non— ro^^n^  oiminUitrator, 

aeeovnUngbg—twreUa  on  hmud  diaeharged. 

« 

1.  The  Courta  of  Ordlnmrj  in  Qeorgfa  ate  oourts  of 
origins],  ezolusive  and  general  JurlsdletlOD  over 
deoedents*  otateo,  and  tbelr  Judgments  are  no 
more  open  to  collateral  attack  than  the  Judg- 
ments, decrees  or  ordeis  of  ooj  other  court. 

£.  The  judgment  of  discharge  of  an  administrator, 
made  by  the  court  of  ordlnarr,  operatesos  a  dls- 
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tibaxse  from  all  Uabilitr  on  tbe  pMt  of  tin  kdmin- 
litmtor,  unlen  tbe  aama  tM  ImpeMhed  In  that 
oourl,  for  Irresularlt)',  or  in  the  luperlor  odurt, 
for  fraud. 

t.  Brery  admlototntor  after  tbe  flnt  lean  admlnlt- 
tiator  cU  bona  mm  Id  tact,  and  It  it  not  tmportant 
Itihonld  w  appear  of  record. 

L  UndertbeproTWonsoftheOeorrlaOode, where 
there  are  more  than  one  administrator  and  one 
reBlffns.  be  who  realgu  muat  aooount  to  his  ooad- 
mlnistrator,  aa  hii  moceaaor,  who  would  In  affeot 
in  luob  case  be  an  administrator  de  bond  non;  and 
■uch  accounting  Ea  required  before  dleobarge. 

L  Wbere  such  reslyoln;  ndmlnUtrator  prooeeded 
In  conformity  wlUi  the  statute  In  such  case  made 
and  provided,  and,  under  the  orders  of  the  court 
of  ordinarr,  ceased  to  be  administrator,  and  was 
dlscbarffed  from  further  ItablUtf  as  suob  and  a 
new  bond  was  given  bj  his  successor,  the  sureties 
who  had  signed  tbe  first  bond  of  the  two  adnbUs- 
tratonwere  also  dtscbarved. 

[No.  208.] 

Argutd  Marek  IS,  IS,  1889.  Duidtd  May  13, 

1889. 

APPEAL  from  a  decree  of  the  Circuit  Court 
of  the  Uniied  States  for  tbe  Nortbern  Dis- 
trict of  Georgia,  that  defendant  Oray  was  liable 
on  taia  several  admiDistration  bonds  for  ibe 
mm  of  $47,133.44;  tbat  tbe  auxetiM  on  tbe 
bond  of  Erwln  and  Oray  were  liable  for  the 
«bo1e  amount,  and  (be  Buretiea  os  the  other 
hood  for  different  parts  al  said  ram.  Bnened. 

[294]    Btatement  by  Mr.  Ohitf  Jiutiee  FnUer : 

James  L.  Juce  and  his  wife,  Ada  8.  Rice, 
dtizeos  of  tbe  Stale  of  Tennessee,  filed  their 
bill  of  complaint,  July  13th,  1881,  in  tbe  Cir- 
cuit Court  of  the  United  States  for  tbe  Northero 
District  of  Georgia,  aeainst  Frank  P.  Gray  and 
his  wife,  Cora  nT,  ana  also  arainst  said  Oray  as 
administrator  of  the  estate  oiLewis  Tumlin.  de- 
ceased, and  also  as  f^ardiau  of  tbe  said  Cora 
M.,  Napoleon  B.  Tumlin,  (^eor^re  H.  Tumlin, 
Lula  T.  Lron,  John  S.  Leake,  John  W.  Gray, 
William  T.WoCford,  A.  P.  Woflord,  Edwin  M. 
Price,  John  O.  B.  Erwin,  Henry  C.  Erwin, 
James  M.  Veach,  Robert  L.  Rogers,  W.  L 
Bcnbam,  John  J.  Howard,  A.  W.  Mitchell. 
Mary  L.  Spencer,  Prancis  M.  Ford,  Noab  King, 
Thomas  W.  Leake,  Hen^  C.  Ramsauer,  adm'r, 
and  oihera,  all  citizens  of  tbe  Slate  of  Geortria, 
alleMag  that  on  the  secoad  day  of  June,  1&75. 
one  Lewis  Tumlin,  of  the  County  of  Bartow, 
Georgia,  died  Intestate,  leaving  as  bis  helra-at- 
law,  his  wife  Mary  L.  Tumlin,  now  Mary  L. 
Spnicer;  his  sons  Napoleon  B.  Tumlin  and 
George  H.  Tumlin;  hts  daughtera,  tbe  said  Ada 
S.  Rice,  formerly  Ada  8.  Tumlin,  Lula  T. 
Lyon,  formerly  Lula  T.  Tumlio,  Cora  M.  Grav, 
formerly  Con  M.  Tumlin;  and  one  Lewis  t. 
]iVwin,  the  son  of  a  deceased  daughter,  who  has 
■old  and  conveyed  Us  interest  In  said  estate  to 
.^ohn  8.  Leake,  each  of  whom  upon  bis  death 
was  entillod  to  one  seventh  part  of  his  estate, 
his  wife  having  elected  to  takea  child's  part  in 
lieu  of  dower;  that  the  estate  was  of  the  ag- 
sregate  value  of  about  $300,000;  that  Frank 
P.  Gray  andNaptdeoD  B.  Tumlin  obtained  tem- 
porary letters  of  administration  on  said  estate 
on  the  11th  day  of  June,  1B7S,  givinv  bond  in  the 
mm  of  $900,000.  with  Abda  Johnson,  William 
T.  Wofford,  J(^W.  Oray,  James  M.  Ytach, 
and  Edwin  M.  Price  as  sureties;  that  on  the 
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second  day  of  August,  1870,  said  Frank  P. 
Oray  and  one  John  A.  Erwin  obtained  permsr 
nent  letleis  of  administration  on  satd  estate, 
and  gave  bond  aa  such.  In  the  sum  of  $600,000, 
with  Abda  Johnson.  William  T.  Wofford, 
John  W.  Or^,  James  H.  Veacfa,  Edwin  M. 
Price.  Noah  Kinc,  A.  C.Trimble,  Joel  H.  Dyer, 
William  W.  Rich,  James  C.  Wofford,  Nelson 
Gilreath,  J.  J.  Howard,  Robert  L.  Rogers, 
William  I.  Benham,  John  8.  Leake,  A.  W. 
Mitchell,  J.  O.  B.  Erwin,  Henry  C.  Erwin, 
and  Lewis  R.  Ramsauer,  Intestate  of  Henry  C. 
Ramsauer,  and  one  Thomas  Stakley  and  one 
Thomas  Tumlin  as  sureties;  that  John  A.  Er> 
win  bad  since  that  time  removed  from  tbe  State 
of  Georgia  to  the  State  of  Tennessee,  and  the 
said  Thomas  Tnmlio  had  removed  to  Alabama; 
that  Stakley  had  died  intestate  and  no  lettera 
of  administration  bad  been  granted  on  his  es- 
tate until  within  less  than  twelve  months  before 
the  filing  of  thia  bill;  that  said  Abda  Johnson 
died  Ju^  10,  1881,  and  his  estate  is  now  un- 
represented, and  for  these  reasons  said  Erwin, 
Tumlin,  Stakley.  and  Johnson  are  not  made 
parlies;  that  said  Lewis  R  Ramsauer  died  in- 
testate, and  Henry  C.  Ramsauer  has  (luallfied 
as  his  administrator,  and  as  such  is  made  a 
party,  and  "tbat  the  Joint  administration  of 
said  Frank  P.  Gray  and  John  A.  Erwin  coo- 
tinned  from  the  second  day  of  August,  1876, 
until  the  second  day  of  May,  1676,when  the  said 
John  A.  Erwin  resigned,  and  his  resignation 
was  accepted  by  tbe  Court  of  Ordinary  of  (be 
County  of  Bartow."  Complainants  ore  In- 
formed and  believe  that  Erwin  resigned  to  avoid 
"  the  consequences  of  said  Gray's  waste  and 
mismanagement,"  and  thereupon  "said  Oray 
became  sole  administrator,  against  the  consent 
and  at  tbe  protest  of  all  the  heirs  except  Cora 
M.  Oray  and  Mary  L.  Spencer,  and  gave  bond 
as  sole  administrator  in  tbe  sum  of  $140,00^ 
with  tbe  said  Abda  Johnson.  William  T.  Wof- 
fonl,  Edwin  M.  Price,  Noab  King.  William 
W.  Rich,  John  W.  GrOT-,  Nelson  Gilreath, 
James  C.  Woflord.  John  8  Leake,  and  Thomas 
W.  Leake  as  sureties;"  tbat  on  the  18ih  day  of 
October.  1677,  said  WlUiam  T.  Wofford,  Jamea 
C.  Wofford,  and  William  W.  Rich  applied  to 
be  relieved  from  their  suretyship  on  the  bond 
aforesaid  on  account  of  their  want  of  confldeoce 
in  the  said  Gray,  and  were  so  relieved,  and 
said  Gray  gave  a  new  bond  as  such  adminislra- 
tor  for  the  same  sum,  "with  the  said  Abda 
Jcdinson.  Nelson  OUreath,  Noah  King,  John  S, 
Leake,  Thomas  W.  Leake,  Tboman  Tumlfn,  [S96] 
John  W.  Gray,  Absalom  P.  Wofford,  and 
Francis  M.  Ford  as  sureties;"  "tbaton  the  sixth 
day  of  May,  1878,  said  Noah  King  applied  to 
be  ralievea  on  his  bond  last  aforesaid,  and  was 
so  relieved,  and  the  satd  Frank  P.  Oray  gave  aik* 
other  bond  as  administrator  in  tbe  sum  of  $140,- 
000,  with  the  said  Abda  JobosoD,  Nelson  OU- 
reath, John  W.  Oray,  Absalom  P.  Woflord, 
John  S.  Leake,  Thomas  W.  Leake,  and  Francis 
M.  Ford  as  sureties;"  and  "tbat  since  that  time 
said  Oray  has  continued  to  act  as  administrator 
under  the  bond  last  aforesaid,  and  is  stiU  in 
possession  of  the  effecta  <tf  lald  estate  not 
heretofore  disposed  of." 

Complainants  show  that  Lewis  Tumlin  bad 
made  some  advancements  to  some  of  hlachll- 
dren,  and  oh  ^be  second  day  of  October,  1875, 
a  distribation  of  prupeity  n  kind  was  made, 
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each  of  llic  heirs  recclviug  $34,000,  includiDg 
the  adviinremetits;  tlinl  siocc  that  lime  there 
has  been  do  distribution,  but  some  amounts 
have  been  received  by  some  of  tbc  heirs;  tliat 
Tumlin's  estate  was  abundantly  solvent  aad  his 
liabilities  should  have  been  long  since  dis- 
charged and  the  estate  wound  up  aod  the  bal- 
ance distributed,  "which  said  Gray  urdertook 
and  promised  to  do  by  bis  several  bonds  afore- 
said, but  he  has  not  done  It,  and  has  refused 
to  account  or  to  pay  over  to  complainants  their 
distributive  share;  that  Gray  has  been  guilty 
of  negligence,  waste,  and  fraud,  which  com- 
plainants proceed  to  charge  in  detail;  and  that 
said  Lula  T.  Lyon  heretofore  filed  her  bill 
•gainst  said  Grav  as  administmtor,  in  the  Su- 

Eirior  Court  of  feartow  County,  Georgia,  seelt- 
e  an  account  of  bcr  distributive  share  in 
■Bid  estate,  and  praying  for  an  Injunction  to 
restrnfn  said  Gray  from  selling  the  real  estate 
of  said  Tumlin,  which  he  was,  on  or  about  the 
first  day  of  January  last,  seeking  to  do,  which 
Injunction  "had  been  granted  by  the  judge  of 
•aid  court  and  had  duly  issued.  After  charg- 
ing further  acts  of  fraud  and  waste,  the  bill 
proceeds:  "Complainants  are  unable  to  slate 
ID  many  Instances  the  date  at  which  the  waste 
of  said  cstale  was  committed  by  said  Gray,  but 
they  are  informed  and  believe  that  most  of  it 
occured  after  the  resifrnution  of  said  Erwin, 
and  after  his  present  bond  was  given,  to  wit: 
the  one  bearfnit  date"  the  6th  of  May,  1878;" 
[807]  t*"**  ^^^7  insolvent;  that  A.  P.  Woftoi^, 
John  W.  Gray,  and  Nelson  Gllreath  are  Insol- 
vent; that  Abda  Johnson  left  considerable  prop- 
erty, but  his  affairs  are  embarrassed ;  that  John 
8.  and  Thomas  W.  Lcakeand  Francis  M.  Ford 
are  not  worth  exceeding  $20,300;  that  large 
sums  arc  due  Tumlin's  estate,  which  also  owns 
several  ihouf^and  dollars  worth  of  real  estate; 
that  many  suits  are  pendingin  favor  of  the  estate 
for  the  recovery  of  money  and  property,  and 
also  many  suits  against  the  estate,  all  of  which 
ibould  have  been  tried  and  disposed  of  long 
since;  that  the  estate  Is  solvent  and  Gray  has 
ample  means  in  his  hands  to  pay  off  any  recov- 
ery against  it,  but  Gray  has  purposely  delayed 
bnoging  the  suits  to  trial  in  order  to  postpone 
the  finafaettlement  of  the  eatate;  that  Gray  has 
for  several  yeare  been  absent  from  Georgia, 
muchof  his  time  in  Mississippi,  and  basdccluvd 
his  purpose  to  remove  to  that  State;  that  on  the 
18th  day  of  June,  1881,  he  filed  in  the  office  of 
the  ordinary  of  said  county  his  resignation  as 
administrator;  that  the  heirs  will  be  forced  to 
auggest  some  other  person  as  his  successor,  and 
whoever  may  be  appointed  (he decision  maybe 
appMled  from,  and  pending  that,  "a tempo- 
rary administrator  with  limited  powers  would 
be  the  only  representative  of  saia  estate;"  and 
"that  unless  they  can  have  the  immediate  aid 
of  a  court  of  equity  by  such  suitable  injunction 
and  restraining  order,  and  the  early  anpolnl- 
ment  of  a  receiver,  the  Interests  of  sam  estate 
will  suffer  great  and  immediate  loss,  and  com- 

¥lainants  aod  the  other  beirs-at  law  of  Lewis 
'umlin  will  be  injured  beyond  remedy."  They 

Eray  for  answer  out  not  upon  oath,  and  for  an 
■junction  and  an  account,  "and  that  complafn- 
anu  may  have  a  decree  for  their  distributive 
•bare  In  said  estate  against  the  said  Frank  F. 
Oraj  and  his  aureties  on  hia  administration 
tends  aforesaid,  and  that  the  lespecttve  Uabll- 
Itl  V.  S. 


Ities  of  said  several  securities  may  be  ascer- 
tained and  fixed  by  said  decree;"  and  for  gen- 
eral relief. 

Copies  of  the  various  bonds  were  filed  as  ex- 
hibits with  the  bill  and  also  a  copy  Orsy's 
petition  to  resign  as  administrator,  with  cita- 
tion to  the  heirs  of  Tumlin  to  appear  before 
the  ordinary  on  the  first  Monday  in  July, 
1881,  to  show  cause  why  the  resignation 
should  not  tie  allowed  and  James  C.  Wofford 
appointed  administrator  in  Gray's  stead,  with  [298] 
return  of  service  on  several  of  the  heira  and  on 
Wofford. 

September  6th,  1881,  defendants  Napoleon 
B.  Tumlin,  George  H.  Tumlin,  Mary  L. 
Spencer,  and  Lula  T.  Lyon  filed  their  answer, 
admitting  tbe  allegations  of  complainants'  bill, 
and  saying  that  iney  have  a  common  interest 
with  complainants  in  Tumlin's  estate,  and  toin 
la  the  cnarges  and  allegations  of  the  ml) 
against  their  codefendants,  and  unite  in  the 
prayers  in  said  bill  contained,  and  pray  an  ac- 
count and  for  a  decree  against  Gray  and  bis 
securities. 

October  8d.  lS81,Gray  and  "his  securities"  an- 
swered, denying  waste  or  maladministration  by 
Gray;  and  on  the  same  day  "the  securities  upon 
the  alleged  administration  bond  of  John  A.  £r- 
win  and  Frank  P.  Gray"  answered,  denying  any 
maladministration  by  Erwiu  and  Gray,  or 
either  of  them,  during  tbe  period  of  their  joint 
administration,  and  setting  up  Erwin's  dis- 
charge, tbe  giving  of  a  now  bond  by  Gray,  and 
the  settlement  and  accounting  by  Erwin.  A 
demurrer  for  want  of  jurfsdiction  was  also 
filed,  and,  having  been  argued,  tbe  circuit 
judge  delivered  an  opinion  assigning  grounds 
for  retaining  the  cause,  tbe  demurrer  was  over- 
ruled, A  receiver  appninled,  and  an  Injunction 
i^ued. 

On  the  20th  of  March,  1883,  tbecaae  was  re- 
ferred to  a  special  master  to  report  upon  the 
questions  of  law  and  fact  raised  l^,  or  Included 
in,  the  pleadlnss,  and  to  state  an  account. 

May  inth,  I^,  complainants  filed  a  petition 
stating  that  when  the  original  bill  was  filed, 
they  were  informed  and  believed  "the  follow- 
ing state  of  facts  to  exist,  to  wit:  That  John  A. 
Erwin  had,  in  April,  1876,  applied  to  tbe  Ordi- 
nary of  Bartow  County,  Georgia,  for  leave  to 
resign  his  office  as  a  coadministrator  on  the  es- 
tate of  Lewis  Tumlin,  deceased;  that  orators  In 
connection  withN.  B.  Tumlin,  G.  H.  Tumlin, 
Mary  L.  Spencer,  and  Lula  T.  Lyon  had  ob- 
jected to  said  resignation,  and  upon  the  trial  of 
their  caveat  to  said  application  for  leave  to  re- 
sign the  ordinary  bad  allowed  said  redgnalion, 
and  all  tbe  other  caveators  heard  had  appealed 
from  thai:  decisloD,  except  orators,  who  gave 
the  matter  no  further  attention,  and  were  in- 
formed and  believed  that  said  raslgnation  had 
been  allowed,  and  Ihev  have  all  the  time,  until 
the  filing  of  their  bill,  thoagfat  and  believed  that 
said  Erwin  bad  resimed  his  trust  and  bis  resig- 
nation bad  been  allowed  and  accepted  by  the 
court;"  that  tbey  believed  said  resignation 
could  not  release  the  sureties  on  the  bond  of 
Gray  and  Erwin,  and  since  the  reference  of  the 
case  and  during  the  hearing  before  tbe  master 
defendants  have  put  In  evidence  tbe  record  of 
said  Erwin's  resignation  and  tbe  proceedinn 
on  appeal,  from  which  It  appeals  that  Erwin  s 
resignatiMi  has  never  been  in  fhei  or  In  law  al< 
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lowed;  tbat  "  not  being  parties  to  said  ap] 
they  bad  not  give  a  any  attention  to  it.  anc 
not  know  what  bad  been  dotie  iu  tt.  except  that 
the  jury  bad  found  against  the  appeal,  and  tbey 
believed  that  all  other  lega.\  steps  bad  been 
taken  to  give  effect  to  the  verdict,  which  they 
DOW  leara  was  not  the  case;  and  tbey  ask  to 
amend;  "  By  an  arurment  that  John  A.  Erwia, 
Ibougli  not  a  party  to  said  bill  by  reason  of  the 
fact  tbat  be  resided  without  the  jurisdiction  of 
the  court,  is  not  only  bound  as  the  security  of 
said  Frank  P.Gray  in  common  with  all  the  other 
suretieti  of  said  Gray  and  Erwin  on  tbc  first  ad- 
miuistratioD  bond,  as  claimed  in  tbe  original 
bill,  and  is  still  iu  law  one  of  tbe  administra- 
tors of  said  estate,  and  nas  never  legally  re- 
dgncd  Ilia  trust  as  a  coadministrator  with 
fronk  P.  Gray  on  said  estate,  and  that  com- 
plainants are  entitled  to  relief  accordingly 
against  them  and  all  the  sureties  on  all  llie 
admiuisinition  bonds  on  said  estate,  and  tbey 
pray  relief  accordingly."  Leave  to  amend  was 
granted  on  tbe  same  day,  and  tbe  bill  as 
amended  referred  to  tbe  special  master. 

On  the  ISUlof  September  1683,  the  joint  and 
several  answer  of  H.  C.  Erwin  and  J.  G.  B. 
Erwin,  two  of  the  defendants,  was  filed,  by 
leave  of  court,  averring  that  tbey  never  had  be- 
come sureties  on  tbe  bond  of  Erwin  and  Gray, 
because  ibey  bad  only  authorized  their  names 
to  be  afgnea  to  the  bond  of  Erwin. 

On  tbe  4tfa  of  October,  1883,  Kamsauer,  ad- 
ministrator, answered,  stating  that  he  is  tbe 
administrator  of  L.  R.  Ramsauer,  who  signed 
[3001  &  power  of  attorney  authorizing  respondent  to 
sign  his  name  as  one  of  the  sureties  to  Erwin's 
bond,  and  he  was  also  authorized  by  H.  C. 
Erwin  and  J.  O.  B.  Erwin  to  sign  such  bond 
for  them  ns  attorney  in  fact,  and  that  the  power 
of  attorney  was  changed  by  interlineation  so  as 
to  authorize  the  signing  of  the  bond  of  Erwin 
and  Gray, 

Octol>er  9th,  1883,  tbe  answer  of  James 
M.  Veucb,  Robert  L.  Rogeis,  A.  C.  Trimble, 
W.  I.  Bcnham,  John  J.  Howard,  and  A.  W. 
Mitchell  was  filed,  by  leave,  stating  that  tbey 
bad  signed  tbe  bond  made  jointly  by  John  A. 
Erwin  and  F.  P.  Gray  as  tbe  administrators  of 
theestateof  Lewis  Tumlin;  that  John  A.  Er- 
win resigned  bis  administratorship  in  May, 
1676,  and  he  as  well  as  bis  bondsmen  were 
discharged,  "  by  order  of  the  Ordinary  of 
Bartow  County,^  and  tbese  respondent!  sup- 
posed tbat  was  tbe  end  of  thar  connection 
with  the  administration  of  said  estate.  They 
Insist  ttiat  John  A  Erwin  is  a  necessary  party 
to  this  bill  as  proposed  to  be  amended;  tbat 
tbey  are  informied  that  three  of  tbelr  cosureties, 
namely,  H.  C.  and  J.  G.  B.  Erwin  and  L.  R 
Ramsauer,  ue  seeking  release  on  tbe  ground 
that  they  only  anthomed  their  Rames  to  be 
signed  to  the  bond  of  Erwin,  and  iMt  ai  Erwin 
and  Gray,  and  respondents  say  "that  tbey 
were  particular  to  make  inquiry  aa  to  whether 
the  Erwina.  and  Ramsauer  would  go  on  said 
bond,  and  tbey  agreed  to  sign  said  bond  only 
upon  condition  tbat  tbeotbers  did."  Tbey  set 
up  Erwln'a  resignation  upon  notice  to  the 
hctrsaiKl  distributees,  and  hisdlscharge,  which 
tbey  tnstet  disdiarged  them  from  further  lia- 
bility; and  say  tbey  know  nothing  of  the  al- 
leged maladmuiistration  ot  Gray. 

Ite^aUkm  wu  filed  Norembn  24.  1888. 
Its 


September  23,  1888,  the  special  master  filed 
bis  report  staUog  the  death  of  Tumlin,  tha 
names  of  his  beirs-at-law,  the  election  of  tbe 
widow  to  take  a  child's  part,  the  removal  of 
Erwin  to  Tennessee,  and  of  Tbomas  Tumlin  to 
Alabama;  tbe  death  of  Staklcy,  of  L.  R  Ram- 
sauer, and  of  Abda  Johnson,  the  appointment 
of  Gray  and  Tumlin  aa  temporary  administra- 
tors and  of  Gray  and  Erwin  as  permanent  ad< 
ministrators,  on  the  second  day  of  August, 
1876,  and  tbe  giving  of  a  bond  by  them,  in  tbe 
usual  form,  in  the  penal  sum  of  |600,000, 
which  *'  bond  wss  joint  and  several  and'pay*  [301} 
able  to  the  Ordinary  of  Bariow  County,  Qeor- 
gia.  for  tbe  time  tielng,  and  bis  successors  in 
office."  Tbe  report  sets  forth  tbe  return  of  tbe 
Inventory,  wbicb  alleged  that  "there  were 
some  wild  lands  and  evidences  of  debt  left  out 
to  be  appraised  as  soon  as  tbey  could  be  defi* 
nitely  ascertained;"  tbe  sale  of^  personal  prop- 
erty; the  award  of  support  for  widow  and 
minor;  tbe  appointment  of  commifsioners  to 
divide  land  and  their  return;  the  application  by 
the  administrators  for  a  commission  of  8  per 
cent  on  |114,466,  as  compensation  for  services 
in  and  about  tbe  division  of  tbe  real  estate;  tbe 
allowance  of  Uie  3  per  cent;  the  first  annual 
return  of  Gray  and  Erwin  and  its  approval; 
tbe  application  of  Erwin  for  discharge;  ibe  or- 
der  requiring  tbe  distributees  to  show  cause; 
tbe  order  of  discharge;  the  giving  by  Gray  of 
a  new  txind;  the  final  receipt  of  Gray  to  Erwin 
and  the  final  discharge;  and  the  app^  from 
the  decision  of  the  orainary,  permitting  Erwin 
to  resign  and  Gray  to  become  sole  administr^ 
tor,  to  the  Superior  Court  of  Bartow  County, 
where  it  was  affirmed  by  verdict,  August  4, 
1876.  Tbe  report  s^  there  is  no  record  evi- 
dence  that  a  judgment  was  entered  upon  said 
verdict.  It  lurtber  states  that  on  June  IS, 
1876,  Gray  gave  Ixind  to  Erwio  recidng  that 
Erwin  transfers  to  Gray  alt  commisdon  and 
compensation  which  might  be  allowed  Erwin 
for  his  services  as  administrator,  and  in  consid* 
eration  thereof  Gray  bound  hinuelf  to  pay  any 
Judgment  against  Erwin  for  any  waste  or  loss 
occasioned  by  any  act  or  failure  of  duty  in  any 
way  by  Erwin  as  administrator;  lundry  sales 
by  Gray  returned  to  the  ordinary;  the  dis- 
charge of  W.  T.  Wofford,  Rich,  and  James  C. 
Wofford,  sureties  on  Gray's  administration 
bond;  tbe  new  bond  given  Gray.  October 
18,1877;  tbe  new  bond  given  by  Grav,  Hay  6, 
1878;  the  second  return  by  Gray,  adminlstrai* 
tor,  August  6,  1877,  further  time  having  been 
granted  to  bim  to  make  it;  the  return  of  1878, 
in  accordance  with  time  given  to  make  it; 
the  return  for  1879,  1880,  and  1881;  and  the 
appointment  of  the  receiver  In  this  case, 
vember  14,  1881.  Various  charges  tar  com- 
missions on  interest  are  considered,  and  tbe 
subject  of  the  Inventory  of  wild  lands,  the  fail- 
ure to  make  and  perfect  return  thereof  being 
held  to  be  excusable  and  not  to  have  damaged  [80SJ 
tbe  estate.  Tbe  master  holds  there  was  a 
valid  resignation  and  discharge  of  Erwin  from 
the  office  of  administrator,  dating  from  June 
la.  1876,  bat  tbat  the  sureties  on  the  bond  of 
Gray  and  Erwin  were  not  dtediarged.  Be  dis- 
allows tbe  8  per  cent  commission  on  dlvldon 
of  land,  amounting  to  $8,488.66,  as  excessive, 
and  reduces  it  to  five  hundred  dollars,  which 
was  subsequentlrdisallowedl^tbecourt  He 

Ul  U.  8. 


Digitized  by  Google 


188a 


VUCH  V.  RiCB. 


S93-819 


ooDsIders  tbe  state  of  the  accouots  elaborately, 
and  holds  the  sureties  on  Gray  and  Erwio's 
bond  liable  "for  the  waste  or  default  of  tbe 
Joint  admiolstratioii  of  Oray  and  Erwin,  aad 
since  of  the  sole  adminlBtmtion  of  Gray:"  and 
be  refers  to  the  claim,  September  20,  188S,  of 
two  of  the  sureties  on  the  bond  of  Gray  and 
Erwin,  to  wit,  Henry  C.  and  J.  G.  B.  Erwia, 
that  they  never  signed  nor  authorized  any  one 
tosisn  theirnameatoa  Joint  bond  of  Gray  and 
Erwin,  but  he  refused  to  hear  evidence  be- 
cause the  issue  was  not  involved  in  the  plead- 
ings as  they  then  stood.  To  this  report  de- 
fendants Veacb,  Rogers,  Trimble,  Benbam, 
Howard,  Hitcbell,  H.  0.  and  J.  G.  B.  Erwin, 
and  Ramsauer  filed  tbeir  exccprtoos,  and  tbev 
subsequently  petitiooed  tbe  court  to  be  al- 
lowed to  file  amended  answers,  which  was  al- 
lowed, and  which  amendmoita  have  heretef ore 
been  given. 

Novonber  28.  1883,,  the  report  was  recom- 
mitted with  directions,  and  anodiy  other  re- 
ports made,  and  amooff  them  one,  October  4, 
1884,  that  H.  0.  Erwin,  J.  G.  B.  Erwin,  and 
H,  C.  Ramsauer  were  not  bound  as  sureties  on 
the  Gray  and  Erwin  bond,  because  tbey  bad 
not  authorized  their  names  to  be  signed  to  it, 
and  holding  that  Benbam.  Rogers,  Trimble. 
Mitchell.  Veacb.  and  Howard  were  not  tbereby 
discharged.  Tbe  master  also  rejtorted  that  a 
Judgment  in  the  Bartow  Superior  Court  bad 
Men  entered  February  16,  1884,  nunc  pro  tune, 
•s  of  the  July  Term,  1876,  upon  the  verdict 
imon  nppcal  from  the  discharge  of  Erwin  by 
toe  ordinary,  butthat  bis  opinion  remained  un- 
changed that  the  release  or  discharge  of  Erwin 
as  coadministrator  with  Gray  did  not  discharge 
tbe  sureties  on  said  joint  bond.   The  com- 

Klainanta  excepted  to  the  report  of  the  master 
1  favor  of  H.  C.  and  J.  G.  B.  Erwin,  and 
iMMi  Ramsauer.  Defendants  Teach,  Howard, 
lows  J  Trimble,  Rogers,  Benbam,  and  Mitchell  ex- 
cepted to  tlie  master's  report  in  discharging 
tbe  two  Erwins  and  Bamsauer  and  not  dlacharg- 
tog  them,  as  well  as  to  tbe  forfeiture  of  certain 
commissions  reported  by  him. 

December  13,  1884,  Uie  defendant  Cora  M. 
Gray  filed  a  supplemental  answer,  praying  for 
•  decree  as  a  disiributee,  asdtd  defendant  John 
B.  Leake,  January  21,  1885. 

Among  the  proofs  In  the  case  accompanying 
the  master's  reports  was  the  petition  of  John  A. 
Erwin  for  permission  to  resign  his  office  of  ad- 
ministrator, and  the  proceedings  thereon.  This 
petition  was  dated  April  11,  1876.  and  set  forth 
tbe  issuing  of  letters  of  administration  to  Gray 
and  Erwin;  tbat  Tumlln  left  aa'bis  beirs-a(-law 
and  dfstribateeaof  his  estate  Us  widow,  Mrs. 
Ibiy  L.  Tnmlfai,  Napoleon  Tumlln,  Mrs. 
Lulu  T.  Lyon,  Mn.  Cora  Gray,  George  Henry 
Tnmlin,  a  minor,  and  Lewis  T.  Erwin;  that 
Mrs.  Gray  is  a  minor,  and  Frank  P.  Gt»  her 
nardian;  that  Erwin  Is  guardian  of  George 
Henry  Tumlln  and  Lewis T.  Erwin;  that  Mn. 
jUs  S.  Blc^  of  TeDtteasee.  b  also  one  irf  tbe 
beirs-at-lftw  of  said  Lewis  Tomlin.  and  a  dis- 
tributee of  bis  estate;  that  "your  petitioner  is 
In  bad  health,  and  from  bis  i^yrical  infirmity 
Is  unable  to  give  that  attention  to  the  manage- 
ment of  said  estate  tbat  be  otherwise  would, 
mad  tbat  be  ought  to  give  as  administrator; 
that  moot  of  the  real  estate  belonging  to  said 
«rtate  and  »  great  portion  M  the  personalty 
lit  D.  S. 


has  been  divided  and  delivered  to  the  distribu- 
tees of  said  estate;  tbat  Frank  P.  Gray,  tbe 
coadministrator  of  your  petitioner,  is  willing 
to  give  new  bond  and  cany  on  raid  fidminis- 
traUon  of  said  estate  alone.  Your  petitioner, 
therefore,  prays  that  be  be  permitted  to  resign 
his  ofBce  as  administrator  on  tbe  estate  of  said 
Lewis  Tumlin,  upon  a  full  and  complete  com- 
pliance with  tbe  law  In  such  case  made  nnd 
provided,  and  your  petitioner  prays  thnt  each 
of  said  beirs-at-law  of  said  Lewis  Tumlin  here- 
inbefore named  may  be  cited  by  your  honor 
to  be  and  appear  before  your  honor  on  the  first 
Monday  itt  May  next,  then  and  there  to  show 
cause,  if  any  tbey  have,  why  your  petflioner 
should  not  resign  bis  ofQce  of  administrator  as 
aforesaid,  on  his  complying  with  the  law  in  such 
case  made  and  provided." 

On  tbe  13th  of  April.  1876,  citation  in  due  [3041 
form  was  issued  upon  said  petition  by  the  or- 
dinary to  the  heirs-at-law  and  di^ibutees  of 
the  estate  of  Lewis  Tumlln,  deceased,  and  to 
the  {guardians  of  tbe  minor  heirs  named  in  said 
petition,  and  It  was  "further  ordered  that  each 
of  said  beirs-at-Iaw  who  are  of  full  age,  and  the 
guardians  of  tbe  minor  heirs,  be  served  witti  a 
copy  of  the  foregoing  petition  and  this  citation 
(unless  the^  should  acknowle^te  service)  ten 
days  before  the  time  appointed  for  hearing  said 
petition  and  passing  on  same."  Service  waa 
acknowledgea  of  tbe  petition  and  citation  and 
further  service  woivetl,  April  13. 1870.  by  John 
A.  Erwin  as  guardian  for  G.  H.  Tumlm  and 
as  guardian  for  L.  T.  Erwin.  and  by  Frank  P. 
Oray  as  administrator  and  aa  guardian  for 
Con  Gray;  service  of  petition  ana  citation  was 
also  acknowledged  by  Mary  L  Tumlin  and  N. 
Tumlin.  April  17.  1876,  and  the  petition  and 
citation  was  served  on  Mrs.  Lulu  T.  Lyon, 
April  20, 1876;  affidavit  was  also  made  that  on 
the  7th  (17tb)  dav  of  April,  1878.  a  copy  o'  the 
petition  of  Erwin  and  a  copy  of  tbe  citation 
signed  by  the  ordinary  were  handed  to  Mrs. 
Ada  S.  Rice  in  person,  and  tbat*  at  tbe  same 
time  Mrs.  Ada  S.  Rice  wrote  tbe  following  on 
tbe  original,  to,  wit:  "I  acknowledge  service  of 
the  within  petition  this  April  17.  1876." 

On  tbe  1st  of  May.  1876.  Gray  filed  before 
the  ordinary  a  written  expression  of  his  will- 
ingness for  Erwin  to  resign.  Gray  retaining  the 
sole  administration  in  bis  own  name,  and  pro- 
posing to  file  "iuph  bond  In  furtherance  of^ the 
same  as  the  ordinary  may  deem  proper  In  the 
premises." 

May  1.  1876,  the  ordinary  entered  tbe  fol- 
lowing cider  in  open  court: 

Court  of  Ordinary,  Bartow  County. 
Be^ular  Term,  May  1,  1876. 
John  A.  Erwin,  one  of  the  adm'ra 
of  Lewis  Tumlln,  decnaed. 

M. 

Frank  P.  Gray,  adm'r;  Frank  P. 
Gray,  guardian :  Maiy  L.  Tum- 
lln, Napoleon  Tumlm,  et.  al., 
heirs-at-law,  Ac 
Upon  considering  the  above  and 'foregoing 
application  of  John  A  Erwlo,  one  of  tm  da- 
miolstratora  on  the  estate  of  Lewis  Tumlin,  [SOB] 
late  of  Bartow  County,  deceased,  for  leave  to 
resign  his  said  office  of  administrator,  and  all 
the  nelrs-at-law  of  Lewis  Tumlin  having  been 
duly  served  with  citation  to  show  cause  why 
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iolin  A.  Erwin  sfaould  DOtbosltowed  tnresl^ 
the  office  of  admlDistrator  on  tbe  ef^tite  of  Lewis 
Tumlio,  deceased,  aad  all  of  said  belrs  bein^ 
represented  dow  before  tbe  court,  and  do  sum- 
cient  cause  being  shown  wbj  said  ErwIn 
should  not  be  allowed  to  resign  his  trust,  as  ad- 
mioistrator  as  aforesaid,  and  It  appearing  to  the 
court  that  the  bodilv  health,  physical  InflriDi- 
ties,  and  tbe  health  of  his  wife  are  such  that 
he  is  unable  to  give  his  atteotion  to  tbe  man- 
agement of  tbe  business  of  sold  estAte,  and 
Frank  P.  Gray  being  cited  to  appear  before  the 
court,  and  having  been  served  with  said  dia- 
tlOD,  nod  now  cmning  before  the  court  and 
expressing  a  williDgness  to  accept  the  office  of 
administrator  of  the  estate  of  Lewis  Tumlio, 
deceased,  and  it  appearing  tothe  court  that  the 
allowing  of  said  Erwin  to  resign  his  office  of 
administrator  will  not  injure  tbe  interest  of 
■aid  estate  in  any  way:  Therefore,  ordered  and 
adjudged  by  the  court,  that  tta;  reslgiiatioii  of 
the  said  John  A.  Erwin  of  the  office  of  admin- 
istrator on  the  estate  of  Lewis  Tumlln,  decensctl, 
be,  and  the  same  is  hereby,  allowed,  and  it  Is 
hereby  fiirtlier  ordered  and  adjudged  by  the 
court  that  Frank  P.  Gray,  the  coadministrator 
of  tbe  said  John  A.  Erwin  upon  the  estate  of 
the  said  Lewis  TamliD,  deceued,  be,  and  he 
ill  hereby,  declared  and  appointed  the  sole  ad- 
ministrator of  tbe  estate  of  tbe  said  Lewis 
Tumlin,  deceased,  and  tbe  said  Frank  P.  Gray 
Is  hereby  required  to  give  a  new  bond  and  se- 
curity, for  the  faithful  administration  of  said 
estate,  in  the  sum  of  one  hundred  and  forty 
thousand  dollars,  and  upon  sidd  bond  and  se- 
curity being  ^iveo,  and  the  said  John  A.  Er- 
win, upon  bis  settling  and  accounting  with 
said  Frank  P.  Gray,  the  sole  and  remaining 
administrator  of  tbe  estate  of  Lewis  Tumlin, 
deceased,  his  successor,  of  his  accounts  as  ad- 
ministrator, and  tbe  filing  of  the  receipt  of  bis 
successor  in  the  onlinary^s  office,  as  provided 
by  law,  and  apon  so  doing  that  the  said  John 
A.  Erwin.aa  administrator  and  hissecuritie8,be, 
and  tbcT  are  hereby,  discharged  from  an?  ami 
all  liability  for  any  mismanagement  of  said 
MM-i  estate  in  the  future,  but  not  from  any  past  Ha- 
j^jjjjy  j^jj^  ^  Erwin,  as  adminis- 

trator as  aforesaid. 
Granted  in  open  court.  Hay  Term,  1676. 

J.  A.  HoWABD,  Ordinary. 

On  the  same  day  the  petition  erf  Gray  and 
Erwin  was  filed,  showing  that  they  bad  dia- 
tilbuted  in  kind  real  estate  among  the  bcirs-at- 
law  of  the  deceased  amounting  to  |111,406, 
•pecifylng  tbe  parcels  and  amounts,  and  set 
nng  up  that  "tbe  responsibility  and  the  trouble 
in  effecting  tbe  transfer  has  been  considerable. 
Your  petitioners  allege  that  they  have  received 
no  compensation  at  all  for  this  service  thus 
rendered  said  estate,  and  pray  your  honor  to 
pass  an  order  allowing  them  three  per  cent  on 
said  sum  of  9114,456,  as  commission  on  tbe 
same;"  whereupon  the  court  entered  an  order 
aDowing  the  admlnistratora  "for  extra  com- 
pensation for  delivering  and  dividing  to  the 
oeirs-at-law  tbe  real  estate  in  kind  belonging  to 
said  deceased,"  8  per  cent  on  the  above  sum. 

On  the  6tb  of  May  a  list  and  schedule  of  all 
the  property  which  bad  come  to  tbe  possession 
of  Gray  and  Erwin  as  administrators,  and 
which  remained  unadmioistcred  and  in  their 
108 


KNScssioo  May  6, 1676,  not  embracing  the  wild 
ids,  which  ''have  not  vet  been  fully  located," 
was  filed,  and  a  receipt  from  Gray  to  Erwin  for 
all  of  said  property,  which  waa  acknowledged 
before  tbe  ordinary  and  filed  in  his  office  Maj 
22,  1876.  On  tbe  2d  of  May,  Gray  gave  a  new 
bond,  aa  required  by  the  order  of  May  1,  ro- 
citing  tbe  resignation  of  Erwin  and  Its  allow- 
ance,  and  the  order  for  the  new  bond,  tbe  con- 
dition  bdng:  "Now,  if  tbe  above  bound  Frank 
P.  Gray  shall  well  and  truly  administer  the 
goods  and  chattels,  rights  and  credits,  lands 
and  tenements  of  the  said  liewis  Tumltn,  de- 
ceased, which  remain  to  be  administered,  and 
which  have  come  to  the  hands,  possession  or 
knowledge  of  tbe  said  Frank  P.  Gray,  or  in 
the  bands  or  posocssion  of  any  other  peraon  or 
persons  for  him,"  etc.,  etc.,  in  tbe  usual  form; 
which  bond  was  dulv  attested  and  approved  by 
the  ordinary,  and  "£led  in  office  May  2d,  1876.^ 
On  the  IdUi  of  June,  1870,  tbe  following  oi^ 
dw  waa  entered  In  open  ooUrt  by  the  wdinary; 
Court  of  Ordinary,  Bartow  Gonnty.  [307] 

Adjourned  Term. 
John  A.Erwin,Adm're8t.  Lewis  Tumlin,dec'd. 

June  13,  1876. 
Upon  considering  tbe  above  application  of 
John  A.  Erwin,  one  of  tbe  joint  admiiiistratora 
of  (he  estate  of  Lewis  Tumlin,  late  of  Bartow 
County,  deceased,  for  a  discharge,  and  the  said 
John  A.  Erwin,  as  administrator,  having  by 
order  of  this  court  been  permitted  to  resign 
said  trust,  and  which  resignation  has  been  ac- 
cepted by  the  court,  and  Frank  P.  Gray,  bis 
co-administrator,  having  consented  to  accept 
the  entire  administration  of  said  estate,  and 
having  given  new  bond  and  security,  as  ordered 
by  tbe  court,  and  the  said  John  A,  Erwin  hav- 
ing filed  a  return  showing  the  property  that 
has  been  administered  belonging  to  said  estate, 
and  having  filed  tbe  said  Frank  P.  Gray's  re- 
ceipt for  all  the  unadministered  property,  be- 
longing to  said  estate,  and  being  satisfied  that 
said  rvium  and  receipt  contain  all  the  property 
administered  and  not  administered  belonirlng 
to  said  estate  which  has  come  into  the  hands  or 
John  A.  Erwin.  as  administrator,  it  Is  there- 
fore ordered  that  said  John  A.  Erwin  be,  and 
he  is  hereby,  fully  discharged  from  the  ofllca 
of  administrator  on  tbe  estate  of  Lewis  Tum- 
lin, deceased,  and  that  letten  of  dismission  do 
issue  to  bim. 

Granted  in  open  court,  Jane  adj'd  Term, 
1876.  J.  A.  Howard,  OrAnory. 

From  this  ord^  His.  Hary  L.  Tumlin,  Mn. 
Lula  T.  Lyon,  and  Napoleon  Tumlin  appealed 
to  tbe  Superior  Court  of  Bartow  County, 
where  the  appeal  was  dismissed  as  to  Mrs. 
Mary  L.  Tumlin  at  her  request,  and  upon  trial 
the  jury  returned  tbe  following  verdict,  Aug- 
ust 4, 1876:  "That  the  jurr  find  in  favor  of 
John  A.  Erwin,  and  that  hu  resignation  be  al- 
lowed." 

An  order  appears  of  record  in  tbe  superior 
court,  beaded  as  follows: 

"Appeal  to  the  Superior  Court  of  Bartow 
Co.,  Ga.,  from  the  order  in  the  ordinaiVi 
court  of  said  county  permitting  John  A.  Er- 
win to  resif^u  and  F.  P.  Gray  to  become  aole 
adm'r  of  said  estate,  and  required  to  give  new 
bond ,  and  Gray  to  become  sole  adm'r  of  said 
estate,  and  refusing  to  allow  Theodore  Bmlth  [308j 
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to  be  coadm*r  of  said  estate.  Appeal  from  the 
above  decidon  of  the  ordfDary  made  May  1st, 
1874.  and  carried  to  the  Superior  Court  of  said 
Co..  by  whom  the  decision  of  said  ordinary 
was  affirmed  at  the  July  Term.  1876." 

This  order  granted  thirty  days  to  the  appel- 
lanta  to  perfect  their  motioa  for  a  new  trial  and 
agree  upon  the  evidence,  tbc  motion  to  be 
heard  in  vacation,  bo  that  if  the  motion  for  a 
new  trial  be  refused  the  appellanlscan  take  the 
case  to  the  Supreme  Court  of  Georgia  at  the 
next  January  Term.  Nothing  further  appears 
to  have  been  done  In  the  premises,  but  at  the 
January  Terra,  1^84,  of  the  Bartow  Superior 
Court,  due  notice  having  been  given  to  the 
beirs  and  distriljutecs  nnd  to  the  receiver  Id  this 
case,  the  su|)erior  court  entered  judgment 
nunc  pro  tunc  upon  the  verdict  rendered  in 
1876,  affirming  the  allowance  of  Erwin's  resig- 
natiOD. 

On  the  22d  day  of  January,  1885,  a  final  de- 
cree was  rendered,  by  which,  after  overruling 
the  various  exceptions  to  the  reports  of  the 
special  master,  it  was  amonR  other  things  nd- 
judged  and  decreed  that  Gray  was  liable  on  his 
several  administration  bonds  for  the  sum  of 
$47,122.44,  the  sureties  on  the  bond  of  Erwin 
and  Gray  being  held  liable  for  the  whole 
amount,  and  the  sureties  on  the  other  bonds 
for  different  parts  of  said  gross  sum,  and  from 
that  decree  appeal  was  prosecuted  to  this  court 
by  James  M.  Veach,  J.  J.  Howard,  W.  I. 
fienham,  R.  L.  Rogers,  A.  C.  Trimble,  and 
A.  W.  Mitchell,  a  special  order  being  entered 
allowing  the  appeal  to  the  above  named,  as 
being  toose  only  of  the  sureties  on  the  joint 
bond  of  Gray  and  ErwIn,  who  excepted  to  the 
reports  of  the  special  master  upon  the  grounds 
taken  by  them,  and  they  alone  of  the  defend- 
ants being  interested  in  the  questions  made  by 
their  exceptions,  and  it  bein^  made  to  appear 
to  the  court  that  they  bad  notified  all  the  other 
^fendanta  of  their  purpose  to  appeal. 

The  following  sections  from  the  Code  of 
GeoT^a,  third  ^ition,  18S2,  were  in  force  at 
the  time  of  the  transactions  In  question: 

%  881.  Courts  of  ordinary  haTe  autbotity  to 
exercise  original,  exclusive  and  general  Juris- 
diction of  the  following  subjects-matter: 
|80»J  1.  Probate  of  wills,  2.  The  granting  of 
letters  testamentary,  of  administration,  and  the 
repeal  or  revocation  of  the  same.  8.  Of  all 
oontroverriM  in  relation  to  Ibe  right  of  execu- 
torablp  or  adminiatration.  4.  llie  Bale  and 
disposition  of  the  real  property  belonging  to. 
and  the  distribution  of,  d^Kwascd  persons'  es- 
tates. 5.  The  appointment  and  removal  of 
guardians  and  minora  and  persons  of  unsound 
mind.  A.  All  controversIeR  aa  to  the  right  of 
guardiaaatalp.  7.  The  auditing  and  paaiuig  re- 
turns of  all  executory  admlnfstratora  and 
goardians.  8.  The  discbarge  of  former,  and 
uie  requiring  of  new  surety  from  administra- 
tors and  guardians.  9.  The  isnitng  commis- 
sions of  lunacy  in  conformity  to  law.  10.  Of 
all  such  other  matters  and  things  as  appertain 
or  relate  to  eatatea  of  deceased  persons,  and  to 
Idiots,  lunatks  and  Inaane  peraous.  11.  Of 
all  such  matters  as  may  bo  conferred  on  them 
by  the  Constltudon  and  laws.  13.  [And  con- 
cnrrent  juriadlctlon  with  the  county  Judge  in 
the  binding  oat  of  orphans  and  apprentices, 
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and  all  contnmrsles  between  master  and  ap- 
prentice.] 

S  2150.  The  contract  of  suretyship  Is  one  of 
stnct  law,  and  his  liability  will  not  be  extended 

by  Implication  or  interpretation. 

S  3490.  Administration  de  honit  non  is  grant- 
ed upon  an  estate  already  partially  adminis- 
tered, and  from  any  cause  unrepresented. 

§  3499.  If  administration  has  been  granted 
to  more  than  one,  upon  the  death  of  ettncr  the 
right  of  administration  survives  to  the  other. 

%  2500.  Administration  may  be  granted  to 
other  persons  than  him  in  whose  name  the  ci- 
tation issues,  and  without  a  new  citation  being 
published. 

g  2505.  Every  administrator,  upon  his  quali- 
fication, shall  give  bond,  with  good  and  suffi- 
cient security,  to  be  judged  of  by  the  ordinary, 
in  a  sum  equal  to  double  the  amount  of  the 
estate  to  be  administered;  such  bond  shall  be 
payable  to  the  ordinary  for  the  benefit  of  all 
concerned,  and  shall  be  attested  by  him  or  his 
deputy,  and  shall  be  conditioned  for  the  faith- 
ful discharge  of  his  duty  as  such  administra- 
tor, as  required  by  law.  A  substantial  com- 
pliance With  these  requisitions  for  the  bund 
shall  be  deemed  sufficient,  and  no  admioistra-  [310] 
tor's  bond  shall  be  declared  invalid  by  rca«m 
of  any  variation  therefrom,  as  to  payee, 
amount,  or  condition,  where  the  manifest  in- 
tention was  to  give  bond  as  administrator,  and 
a  breach  of  bis  duty  as  such  has  been  proved. 

^  2510.  If  two  or  more  administrators  unite 
in  a  common  bond,  all  the  sureties  are  bound 
for  the  acts  of  each  administrator,  and  the  ad- 
ministrators themselves  are  mutual  sureties  for 
each  other's  conduct. 

^  2512.  In  all  cases  of  removal  ctf  an  ad- 
ministrator for  any  cause,  the  sureties  on  bia 
bond  are  liable  for  his  acts  in  connection  with 
his  trust,  up  to  the  time  of  his  settlement  with 
an  administrator  d«ioni»  non,  or  the  distribu- 
tees of  the  estate. 

^  2514.  If  there  are  more  administrators  than 
one,  and  complaint  is  made  against  one  only, 
and  his  letters  are  revoked,  the  entire  trust  re- 
mains in  the  hands  of  the  other;  uid  with  him, 
as  to  an  administrator  <fe  foni>  non,  the  removed 
coadministrator  must  accouoL 

%  2610.  Any  administrator  who.  from  age 
or  infirmity,  removal  from  the  county,  or  for 
any  other  cause,  desires  to  resign  bis  trust, 
mav  petition  the  ordlnarv,  atatiog  the  reasons, 
ana  tne  name  of  a  suitable  person  qualified  and 
entitied  to  and  willing  to  accept  the  trust; 
whereapoo  the  ordinary  shall  cite  such  person, 
and  the  next  of  kin  of  the  intestate,  to  appear 
and  show  cause  why  the  order  should  not  be 
granted,  tf  no  good  cause  be  shown,  and  the 
ordinary  Is  satisfied  that  the  Interest  of  the  es- 
tate will  not  suffer,  the  resignation  shall  be  al- 
lowed, and  the  admtnlstrator  shall  be  di»- 
charged  from  bis  trust  whenever  he  has  fairly 
settlM  his  accounts  with  his  successor  and  filed 
with  the  ordinary  the  receipt  in  full  of  such 
successor.  Minors  In  interest  shall  be  allowed 
Ave  yean  from  the  time  of  their  arrival  at 
majority  to  examine  into  and  open  such  settle- 
ment. 

Jfe«rs.  P.  L.  Mynatt  and  V.  J.  Haaa* 
asond  for  appellants. 
Mr,  W.  X.  Moore  (or  appellees. 
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Mr.  Chief  Judict  Fnller  delivered  the  opln- 
1(11  of  the  court: 

Bj  the  orderof  the  ordinary  of  May  1,  1876, 
the  resii^nution  of  Jobo  A.  fTrwin  os  fldminis- 
tralor  of  the  estate  of  Lewis  TumliD,  deceased, 
nas  allowed,  and  Frank  P.  Gray  was  appointed 
sole  administrator  and  required  to  give  a  new 
bond  aod  security,  which  being  given,  and  Er- 
Tvin  having  settled  and  accounted  with  Gray, 
bis  successor  Id  administration,  and  filed  his 
receipt  as  provided  by  law,  it  was  ordered  that 
J')1in  A.  ifrwin  as  administrator  aud  his  securi- 
ties be  discharged  from  "any  and  all  liability 
fur  iiuy  mismanagement  of  said  estate  in  the 
future,  but  not  from  any  past  liability,"  and 
this  settlement  baviu^  been  made  ana  receipt 
filed  and  new  bond  given  by  Oray,  and  these 
successive  acts  approved,  bjr  order  of  June  12, 
1876,  tlie  discharge  of  Erwio  as  administrator 
was  made  absolute. 

From  the  judgment  of  the  ordinniT  an  ap- 

K.>al  was  prosecuted  to  the  Superior  Court  of 
Brtow  County  by  three  of  the  heirs,  one  of 
whom  dismissed  herappeal,aDd,  upon  trial  had, 
the  decision  of  the  court  of  ordinary  was  af- 
^314]  firmed  by  the  verdict  of  a  jury,  and  time  taken 
to  perfect  a  bill  of  exceptions  with  the  view  of 
carrying  the  case  to  ibe  supreme  court,  which 
was  not  done.  Judgment  appears  not  to  have 
been  entered  upon  the  verotct  until  pending 
this  cause,  when  it  was  so  entered  nuit^  -pro 
tune  as  of  July  Term,  1870.  The  su^jerior 
court  thus  determined  the  order  of  the  ordinary 
to  have  been  a  proper  one,  and  passed  upon  the 
question  of  jurisdiction. 

Mrs.  Ada  S.  Rice  waa  duly  serred  wltb  "Ex- 
win's  petition  to  be  discharged,  and  citation  to 
appear,  but  acquiesced  In  said  orders,  and  did 
Dol  purlicipale  in  the  appeal  therefrom,  and 
aid  no  further  Htiention  tbereto,  as  she  says  in 
or  petition  to  amend  of  May  19,  1883.  Some- 
thing over  five  years  afterwards  she  filed  the 
bill  in  this  case,  and  by  amendment,  some  two 
years  after  that,  sought  to  hold  the  sureties  on 
the  bond  of  Erwiu  and  Gray  for  allesed  mal- 
administration of  the  latter  after  the  ducbarge 
of  the  former. 

The  Courts  of  Ordinary  in  Georgia  are  courts 
of  original,  exclusive  and  general  jurisdiction 
over  decedents'  estates  and  the  subject  matter 
of  these  orders,  and  its  iudements  are  no  more 
opcu  to  collateral  attack  tbiui  the  judnnents, 
decrees  or  orders  of  any  other  court.  Davie  v. 
JUeDanici,  47  Ga.  195;  Bama  v.  Underwood, 
C4  Ga.  87;  PatUrton  v.  Lemon.  50  Ga.  281. 
236;  CaHjolU  v.  FerHi,  80  U.  8.  18  Wail.  4«5 
[20: 51 17]. 

lu  Jaeobt  V.  Pou,  18  Ga.  846,  it  was  held  that 
the  "judgment  of  dismissal,  by  the  court  of  or- 
dionry.inauch  cases,muat  operate  asadiscbarge 
from  all  liability  on  the  part  of  the  administra- 
tor, unless  the  same  be  impeached  in  that  court, 
for  irregularity,  or  in  the  superior  court,  for 
fraud;"  and  in  Brj/anT.  Waiton,  lA  Ga.  186, 
that  tbeordcrappointiDg  an  administrator,  and 
Id  Davie  v.  McDaniel,  47  Ga.  195,  and  MeDade 
V.  Bxireh,  7  Ga.  559,  that  au  order  for  sale  of 
lands,  could  not  he  collaterally  attacked. 

It  is  argued,  however,  that  upon  Erwln's  res- 
ignation the  whole  trust  remained  in  Gray  as 
aurvivor,  and  that  the  ordinary  could  not  make 
a  n«w  appointment  while  the  office  waa  not  va- 
cant, and  section  2514  of  the  Code  fi  referred 
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to,  providing  that,  upon  the  revocation  of  the 
letters  of  one  administrator,  the  trust  re  mains 
in  the  hands  of  the  other.  The  well  known 
case  of  Griffith  v.  V^xier,  12  U.  S.  8  Crancb,  [316] 
9  [3:471],  is  also  cited  as  in  point,  wbereleltera 
of^  administration  were  held  invalid,  tbcre  be- 
ing a  qualified  executor  capable  of  exerclring 
the  authority  with  which  he  had  beeu  invested 
by  the  testator.  But  we  think  tbe  position 
taken  is  untenable.  Under  the  Code,  upon  the 
death  of  an  administrator,  where  there  are  more 
than  one,  tbe  right  of  administration  survives 
(%  2499),  but  tbe  ordinary  may  aparently  grant 
letters  to  others  {%  2500);  and  upon  the  revoca 
tion  of  the  letters  of  one  administrator,  where 
there  are  more  than  one,  tlie  trust  remains  tn 
the  hands  of  the  other,  "and  with  him,  as  to  an 
administrator  ds  bonit  non,  the  removed  ad- 
ministrator must  account"  (g  2514),  aod  his 
sureties  are  "liable  for  his  acts  in  connection 
with  his  trust  up  to  tbe  time  of  his  settlement 
with  an  administrator  tU  bonis  non  or  the  dis- 
tributee of  the  estate"  (|  2513).  When  an  ad- 
ministrator resigns,  ana  tbe  resignation  is  al- 
lowed, he  "shall  be  discharged  from  bis  trust 
whenever  he  has  fairly  settled  bis  accounts  with 
his  successor  and  filed  with  the  ordinary  the 
receipt  in  full  of  such  successor"  TiSlO). 
This  section  uses  the  singular  number,  but  un- 
doubtedly covers  tbe  case  of  more  (ban  one  ad- 
ministrator. Paragraph  4  of  section  4  of  the 
Code  reads:  "The  singular  or  plural  number 
shall  each  include  the  other,  uniess  expressly 
excluded."   Code,  1882,  p.  a 

Every  administrator  after  the  first  is  an  ad- 
ministrator de  boni*^  non  in  fact,  and  it  is  not 
important  It  should  so  appear  of  record.  8Ue» 
V.  Bennett,  24  Vt.  303:  Grande  t.  Herrera,  15 
Tex.  584;  Mbteley  v.  Ma$tin,  87  Ala.  219;  Sr 
parte  MaxwU,  87  Ala.  862. 

The  ordinary  in  accepting  the  resignation  of 
Erwin  treated  tbe  case  as  he  would  have  done 
If  Erwin's  letters  had  been  revoked  by  removal, 
and  entered  the  orders  in  respect  to  Gray,  as 
successor  of  Erwin  and  Gray,  and  so  adminis- 
trator de  bmtiM  non,  and  the  new  tiond  was  ac- 
cordinglv  conditioned  to  aecure  the  administra- 
tion of  t&e  property  which  remained  to  be  ad- 
ministered. It  ia  said  by  counsel  that  prior  to 
1854  there  was  no  provision  In  the  lawa  of 
Georgia  for  tbe  resignation  of  an  admin iatra- 
tor,  bat  it  would  seem  that  if  an  adntinlitntor 
bad  resigned,  tod  bis  reaignathn  bad  bew  ac- 
cepted, such  action  on  tbe  putof  the  onUnaiy  [316] 
would  have  been  held  eqmralent  to  n  leToca* 
tion  of  bis  letters  in  tiie  exercise  of  tbe  power 
of  removal.    JfariAv.  People.  16  IIL  284. 

As  already  stated,  nnder  tbe  provisions  of 
the  Georgia  Code,  where  them  an  more  tiiaa 
one  administrator,  and  the  letters  of  ope  are 
revoked,  he  must  account  to  bis  coadministra- 
tor "(u  to  an  adminittrator  de  boni*  non,"  and 
as,  in  the  Instsnce  of  tbe  resignation  of  a  sole 
administrator,  he  must  account  to  his  succes- 
sor, so  where  there  are  more  than  one,  he 
who  resigns  must  account  to  bis  coadministra- 
tor, as  such  successor,  who  would  in  effect  in 
suf^  case  be  au  administrator  de  bonia  non. 

IrrespectlvelT  of  statutory  regulation  an  ad- 
ministrator de  ionie  non  oonid  only  administer 
upon  tiie  assets  remaining  unadministered,  in 
tpeeie;  but  under  these  provteions  the  retiring 
uministratw  must  aoGoant  to  his  successor, 
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ud  sucb  accounting  U  required  before  dis- 
cbnr^. 

It  IS  urged  that,  as  Erwin  applied  only  for 
bis  owD  ducbarge  as  administrator  and  not  as 
saretj  for  Gray,  and  as  the  sureties  made  no 
applicatioD  in  tbdr  own  behalf,  the  effect  of 
Erwin's  discharge  was  not  to  release  the  sure- 
ties. By  section  2609  of  tbe  Code,  the  prorls- 
ioDS  where  a  surety  on  a  guardian's  bond  de- 
sirra  to  be  relieved  as  surety  are  made  appli- 
cable to  sureties  on  administatora'  bonds;  and 
by  section  1817  a  mode  is  provided  for  obtain- 
ing such  relief  on  complaint  made  by  the  surety 
to  the  ordinary,  citalion  to  the  guardian,  hear- 
ing, and  order  of  discharge.  And  In  Dupont 
V.  Matfo,  66  6a.  806,  U  was  held  that,  where 
there  was  no  petition,  citalion,  or  bearing,  an 
order  accepting  a  new  bond  already  executed 
by  tbe  guardian,  and  declaring  a  former  surety 
discharged,  could  not  be  sustained.  But  those 
sections  apply  to  a  different  state  of  case,  name- 
ly: where  the  sureties  arc  asking  to  be  relieved 
from  Ifability,  and  not  where  tbe  administrator 
himself  is  reqtiesting  leave  to  retire. 

Erwin  proceeded  fo  conformity  with  the 
statute  in  such  case  made  and  provided,  and 
under  the  orders  of  May  1  and  June  12, 1870. 
ceased  to  be  administrator,  and  was  discharged 
from  further  liability  as  such,  as  were  the  sure- 
ties who  bad  ligned  the  bond  of  Erwin  mod 
Qny. 

t>17  J  In  Jvttica  of  Irkfericr  Qmrt  of  Morgan  Coun- 
ty V.  Selman,  6  Ga.  483,  the  second  section  of 
an  Act  of  1813  came  under  consideration, 
wbicb  read  as  follows:  "Any  executor,  execu- 
trix, admfnisUmtor,  administratrix  or  guardian, 
whose  reddence  may  be  changed  from  one 
county  to  another,  nther  1^  tbe  creation  of  a 
new  county,  removal  or  otherwise,  shall  have 
the  privilege  of  making  the  annual  returns  re- 
Quired  of  tliem  by  this  Act,  to  the  court  of  or- 
dinary of  the  county  in  which  they  reside,  by 
having  previously  obtained  a  copy  of  all  the 
records  concerning  tbe  estates  for  which  they 
ue  bound  as  encnton,  executrix,  administra- 
tors, administratrix  or  guardian,  and  having 
bad  the  same  recorded  in  the  proper  office  in 
tbe  county  in  which  they  then  reside,  and  hav- 
ing given  new  bond  and  security,  as  the  law 
directs,  for  the  performance  of  their  duty. 

The  court  held,  Lumpkin,  J.,  delivering  the 
opinion,  "  that  the  mere  takine  of  a  new  bond 
does  not  necessarily  release  the  old  sureties, 
and  especially  when  the  new  bond  Is  taken  by 
authority  of  hw,  for  the  purpose  of  strength- 
ening tbe  existing  security,"  but  that  when  the 
second  or  subsequent  bond  is  given  for  a  new 
and  different  midertaking,  it  operates,  \p»o 
faeio,  as  a  discharee  of  tbe  prior  partiea,  and 
hence  that  when  toB  provistonaof  the  Act  are 
fully  complied  with  the  sureties  on  the  Ant 
bond  are  discharged  from  all  further  liability 
on  account  of  their  principal. 

We  are  of  opinion  that  the  court  erred  In 
rendering  a  decree  against  the  sureties  on  tbe 
Joint  bond  of  Erwln  and  Qnj  tot  a  deautavit 
committed  after  Jooe  18,  }876. 

Coanael  for  appellees  contend  that  tbe  sure- 
ties on  this  bona  were  not  discharged  because 
the  service  of  the  petition  and  citation  on  the 
three  mfntHr  heln.  on  Erwin'a  petition  to  resign, 
was  insufBdent,  and  guardlana  ad  Htm  aluuld 
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have  been  appointed;  that  tbe  resignation  was 
not  effectual  as  to  them,  and  therefore  not  as 
to  any  of  tbe  others.  This  poiut  was  not  passed 
upon  by  tbe  special  master  or  the  circuit  court, 
cor  was  a  cross  bill  filed  on  behalf  of  either  of 
these  defendants.  They  asked  no  relief  as 
against  complaioania  but  affirmative  relief 
against  their  codefendants,  these  sureties,  and 
under  such  drcumstauces  cross  bills  are  neces- 
sary. 

If.  however,  cross  bills  were  filed,  as  all  ilie  [318] 
defendants  are  citizens  of  Georgia,  and  the 
complainants  are  citizens  of  Tennessee,  it  in 
questionable  wbetber  tbe  relief  wbicb  com- 
plainants could  not  obtain  on  tbeir  own  case, 
could  be  properly  awarded  by  the  circuit 
court,  even  tliough  it  could  be  successfully 
contended  that  these  particular  defendants 
were  entitled  to  relief  upon  tbe  ground  sug- 
gested, and  that  their  cod  istribu tecs  could 
avail  themselves  of  such  conclusion;  in  respect 
to  which  we  express  no  opinion,  as  these  ques- 
tions are  not  before  us  for  decision  in  the  pres- 
ent condition  of  the  record. 

It  is  assigned  as  error  that  the  court  decreed 
in  accordance  with  the  special  master's  report 
that  the  discharge  of  J.  G.  B.  Erwin,  H.  C. 
Erwin,  and  L.  R  Raiiisauer,  t)ecttuse  their 
names  had  been  improperly  sisned  to  the  joint 
bond  of  Erwin  and  Gray,  did  not  discbaree 
their  cosureties;  but  this  was  not  urged  on  tat 
argument  The  master  proceeded  upon  the 
ground  that  it  was  appetlants'  duty  to  see  for 
themselves  that  the  signatures  of  their  cosure- 
ties were  binding  upon  them  if  they  intended 
to  rely  upon  their  being  bound;  and  that  it 
was  the  ordinary's  duty  to  see  that  valid  signa- 
tures were  made  to  the  bond,  but  not  to  pro- 
tect anyone  as  surety,  and  that  no  fraud,  con- 
cealment, or  want  of  good  faith  could  be 
charged  on  the  ordinary. 

We  do  not  regard  the  overruling  of  the  ex- 
ception, based  as  it  is  on  the  assumption  of 
knowledge  on  the  part  of  the  ordinary,  and 
concealment  mtsleading  the  other  sureties,  as 
erroneous.  Dair  v.  United  SlaUa,  88  U.  8.  10 
Wall.  1  [21:491];  Lewit  v.  Gordon  County 
Boad  A  Ea>.  Comri.  70  Ga.  466;  Mathu  v.  Mor- 
gan. 72  Ga.  517;  TnuUet  t.  SheUe,  119  HI.  678 
[6  West.  Rep.  5261. 

It  is  further  objected  by  appellants  that  the 
court  erred  in  disallowing  any  commissitMU  to 
Erwin  and  Gray,  and  particularly  the  com- 
missions of  $3,^.68  for  distribution  in  kind. 
Upon  a  careftu  consideration  of  the  proofs  in 
tbe  printed  record  and  the  various  reports  of  the 
speqal  master  bearing  upon  this  subject,  we 
do  not  find  sucb  evidence  of  mismanagement 
on  tbe  port  of  Erwin  and  Gray  as  requires  tbe 
forfeiture  of  all  commissions,  and,  without  ei^ 
tering  upon  any  discussion  of  tbe  details,  wa 
approve  of  the  conclusions  reacbied  by  (he  mas> 
ter  in  his  first reptwt,  and  direct  ia  modification  [319] 
of  the  decree  accordingly.  If  upon  tbe  return 
ot  the  case  to  the  circuit  court,  it  is  found,  in 
Tiew  of  our  decision  in  respect  to  the  discharge 
of  Erwin  and  tbe  sureties  on  the  bond  of  ErwTn 
and  Gray,  that  Mrs.  Rice  is  not  concluded  by 
tbe  accounting  at  the  time  of  such  dischar^. 

Decree  reverted,  and  cavte  remanded  mA 
dtreetiona  to  proceed  in  cot\fonni^  laith  tMi 
opinion, 
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[336]  6.  W.  EUBREY,  Plff.  in  Err.^ 

E.  8.  JEHISON. 

(SSB  S.  a  Raporterted.  aausSU 

Woffering  eontraet,  wid— contract  for  "eatUm 
fktturc^' — when  broker  cannot  reeorer  for 
money  atkaneed — note  gitenfor  same,  not 
eolUetibU  —  knowledge— Virginia  Statute  of 
Limitatione—abteneefrem  State  btfore  action 
aeerved. 

L  A  cootnot  wltli  a  broker  to  pnrcbase  for  de- 
femdsnt  "cotton  futures"  od  a  mar^a,  by  wblch 
the  purobftse  or  dellrery  at  actual  cottoo  vaa 
nenr  coDtamplated  hr  ^ther  partr.  but  the  aet- 
tlement  was  to  be  made  betwccD  the  parties 
one  party  paying  to  the  other  the  dtfFerence  be- 
tween tbe  contract  price  aud  the  market  price  of 
Mill  cotton  futures,  according  to  the  fluctuation 
In  tbe  market.  Is  a  wagering  eontraet  and  roid. 

L  When  tbe  broker  Is  privy  to  the  unlairf  ul  de- 
sign of  the  parties,  and  brings  them  together  for 
the  very  purposeof  eDteringiotoanllleiailagree- 
'  ment,  be  la  partictpe  erfminls,  and  cannot  recov- 
er for  SBrvtoefl  rendered  or  loasea  incurred  by 
binisolf  In  forwarding  tbe  transaction. 

I.  The  original  payee  cannot  malntnio  an  action 
on  a  note,  tbe  consideration  of  wblch  la  money 
advanced  by  him  upon  or  In  execution  of  a  con- 
tract of  waiter,  he  being  a  party  to  that  contract, 
or  having  directly  participated  In  tbe  nuUdng  of 
It  In  the  name  of  or  on  behalf  of  one  of  tbe  par- 
ties. 


4.  Tlist  the  defendant  executed  tbe  note  With  full 
knowledge  of  r.U  the  facts  la  of  no  moment  Tbe 
defense  be  makes  is  not  allowed  for  bia  aake,  but 
to  maintain  tbe  policy  of  tbe  law. 

8.  The  provision  in  tbe  Virginia  Statnte  of  Liml- 
tatlons  that  the  time  during  whloh  a  suit  ataall  be 
obstructed  by  a  resident  of  the  State  removing 
and  remaining  out  of  the  State,  shall  not  be  oom- 
puted  as  part  of  the  time  wttbln  wblob  tbe  suit 
should  be  brougbt,  does  not  apply  where  the  ro- 
moval  from  the  State  oocuived  before  tiie  con- 
tract sued  upon  was  made,  and,  therefore,  before 
any  cause  of  action  thereon  accrued. 

fl.  The  statute  means  that  the  defendant  shall  not. 
In  computlnfT  the  time  in  which  be  must  be  sued, 
have  tbe  beneflt  of  any  absence  caused  by  bli 
departure  after  sucb  right  of  action  aoerued, 
and  before  tbe  expiration  of  the  period  limited 
for  tbe  Mnglng  of  suit, 

[No.  285.] 

Argued  Aprils,  4, 1S89.  Jktidcd  May  IS,  1SS9. 

IN  ERROR  to  the  Circuit  Courtof  the  United 
Slates  for  tlte  Eastern  District  of  Virginia, 
to  revicfv  a  Judgmentin  favor  of  plaintilF  upoD 
promissory  DOlea  jpveu  for  losses  sosiained  on 
a  purcliuscof  "cotton  futures."  Reversed 
Tbe  facts  are  slated  in  lUe  opinion. 
Meeert.  Joeeph  GhrietiM  aud  Janws 
H.  Mfttthewe,  for  plaiatiff  in  error: 

A  contract  alleged  oj  the  defendant  ig  a  cod- 
tract  of  M-flger,  and  null  and  void. 

See  Beiij.  Sales,  c:^  514,  642;  Cook.  Law 
of  Stocks  and  StocklioMers.  S47;  Irain  v. 
WiUiar,  110  U.  6.  499  (28;  325). 


Note.— Confnoeta  for  (As  /ufure  dcHvery  cf  poods; 
0raln  opitons;  wager  eontntetf,'  see  Irwin  v.  Wiil- 
lar,110  U.  8.,  SB  L.  ed.  2i5  and  note. 

DtoobflUtea  under  ^atvie  oS  mOa Hons— TfTi en 
fiat^Ae  has  eommenced  to  run,  an  InterMnlng  dlso- 
hauv  dues  not  Slop  tt. 

When  tbe  statute  begins  to  run.  It  la  not  arrested 
by  any  Bubsequent  disability,  unlen  expressly  so 
provided  in  the  statute.  Hogan  Kurtz,  94  C.  8. 
778  (»:  817):  Hodges  T.  Dardcn,  51  Hlaa.  19S;  Bow- 
man V.  Browning.  81  Ark.  861;  Watts  T.  Ounn,  08 
Hiss.  602:  Hogg  v.  Ashman,  S3  Pa.  80;  Smith  v. 
Newby,  13  >Io.  150;  Peodergrast  v.  Foley,  8  Oa.  1. 

When  the  statute  began  to  run  during  tbe  life  of 
the  devisor,  itia  not  arrested  by  any  dlaabflity  In 
the  devisee;  so  where  It  begins  to  run  against  tbe 
ancestor,  la  not  suspended  by  any  statutory  disabil- 
ity in  tbe  heir  at  the  time  of  ttie  descent  oast. 
Meeks  v.  Tamautt,  3  Sawy.  206;  Bozeman  v.  Brown- 
log,  81  Ark.  8U;  Rogers  v.  Brown,  U  ICo.  187; 
Bwearingen  v.  Robertson.  80  Wis.  468. 

The  statute,  unless  otherwise  provided,  applies 
only  to  a  disability  or  disabilities  existing  at  tbe 
time  the  rigbt  accrues,  and  no  after-accruing  dis- 
ability will  stop  Ita  operation.  Jackson  T.  Johnson, 
S  Ooir.74;  Jackson  Wheat,  18  Johns.  40;  Dema- 
rest  V.  Wynkoop.  8  Johns.  Ch.  L»;  Bunco  v.  Wol- 
30tt,2  Conn.  t&\  Davis  v.  Cooke,  8  Hawks  (N.  C.) 
aOB;  Smith  v.  Burtls.  9  Johns.  174;  Wilson  v.  Kllcan- 
Don,  4  Hayw.  (Tenn.)  182;  Willson  t.  Belts,  i  DenIo, 
Ml. 

But  Uat  the  time  when  tbe  right  accrued  a  party 
Is  under  two  or  more  disabilities,  ns  If  ^^bc  Is  a  mar- 
ried woman,  an  infant,  and  insiine,  she  may  avail 
herself  of  eltber  of  them.  See  authorities  last 
sited. 

In  Oiose  States  where  infancy  Is  wlthlo  the  sar- 
tng  clause  of  tbe  stutute,  the  statute  does  not  be- 
gin to  run  against  bim  or  her,  even  though  be  or 
Ihe  has  a  guardian  who  might  sue  the  claim  m 
question;  nor  even  though  other  persons  arc  joint- 
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ly  Interested  In  the  olalm,  irtio  are  of  full  age,  un- 
til he  or  she  attains  the  dge  of  majority.  Muore  r. 
Wallis,  18  Ala.  466;  Feodcrgrnsl  v.  OuUatt,  10  Ga. 
£18;  Miloer  v.  Davis,  LIU.  Scl.  Cu8.  <Ey.)  43*;;  TbomHS 
V,  Maobtr.  4  Bibb  (Ky.)  412;  Moore  v.  Capps,  »  Hi. 
316;  Jferrill  v.  Tevls,  %  Dana  (Ky.)  162;  Shannon  v. 
Dunn,  8  BUckf.  (Ind.)  182;  Hawkins  v.  Hawkins. 
28  Ind.  66. 

Where  the  statute  excepts  from  Its  operation 
claims  In  favor  of  a  person  who  la  Insane,  It  does 
not  begin  to  run  until  he  or  sbe  is  restored  to 
sanity  and  knowledge  of  the  exlatenoe  of  the  claim, 
Dlcken  v.  Johnson.  7  Oa.  484;  Clark  v.  Trail,  1  Met. 
iKy.)  86;  LitUe  v.  Downing,  IT  M.  U.  8S&;  Sasser  v. 
Davis.  27  Tex.  066. 

Xf  the  statute  began  to  run  upon  the  olaim  before 
the  plalntllt  became  non  compos.  Its  i^ieratlon  is 
not  checked  because  be  sut)8e4ueotly  became  in- 
sane. Upon  his  restoration  to  sanity  the  suiute 
attaches  to  the  claim,  and  having  once  beifuu  to 
run  thereon.  It  is  not  checked  by  tbe  circumstance 
that  before  tbe  bar  became  complete  bis  lunacy 
returned.  Clark  v.  Trail,  1  Met.  (KyJ  86;  AlUs  v. 
Hoore,  2  Allen,  806;  AdaUMOn  t.  SmIUi,  S  Mill, 
Const.  Kep.  fS.  a)  289. 

Where  coverture  is  made  a  disability,  the  Statute 
of  Limitations  never  begins  to  run  against  a  ma^ 
ried  woman  while  sbe  is  oovert.  Jones  v.  Ueeves. 
6  Rich.  L.  (S.  C.)  132;  Sledge  v.  Qopton,  0  Ala.  389; 
Wilson  V.  Wilson,  36  Cal.  44T;  McLaae  v.  Moore.  0 
Jones.  L.  (N.  C.j  520;  Miohan  v.  Wyatt,  21  Ala.  813; 
M'cLcan  v.  Jackson,  12  Ired.  L.  (N.  C.)  149;  Fatbcree 
V.  Fletcher,  31  Miss.  265;  Feam  v.  Shirley,  31  Miss. 
301;  Meegan  v.  Boyle,  60  U.  8.  19  How.  130  (15: 677); 
Gage  V.  Smith,  27  Coon.  70;  Watson  v.  Watson,  10 
Conn.  77;  Urennen  v.  Walker.  21  Ark.  S89;  Caldwell 
V.  Black.  &  Ired.  L.  (N.  O  463;  Randall  v..R;iub,  9 
Abb.  Pr.  307;  Willson  v.  Betts.  1  Denlo,  201:  Dun- 
bam  V.  Sage.  52  N.  7.  229. 

Where  a  cause  of  actioQ  accrues  to  tbe  wife  bo- 
fore  marriage,  her  subsequent  coverture  docs  nut 
bar  tbe  Statute  of  Limitations.  Cole  v  nutinell*.  f 
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The  removal  from  Virginia  cnnuot  be  re- 
garded as  obstructin!;  tbe  nclion  ia  Virginia, 
where  the  contract  was  entered  into  after  the 
remoral,  and  in  another  State,  for  at  the  time 
of  Temoviag  there  was  no  cootract  in  exist- 
CDce. 

Fieklin  v.  Carrington,  81  Gmtt.  819. 

Tbe  conr^iderution  of  tlie  notes  was  founded 
on  a  wagering  contract,  which  is  invalid  iu 
law  and  void, 

Cenj,  Soles,  g§  541,  M2,  and  casea  there 
eilod;  Inein  v.  WilUar,  110  U.  S.  499  (^:225); 
I'ickering  t,  Ce^ae,  79  HI.  3S8;  Dos  Passos, 
Stork  Broken,  477;  Baldtcin  v.  Floi^,  86  N. 
J.  Eq.  48-9. 

J/r.  Henry  M.  Hemaa.  for  defendant 
in  error: 

A  pnrty  cannot  prove  verballv  that  noother 
coutmct  (ID  itself  illegal)  existed,  and  Ihas  get 
rid  of  a  written  contract  on  its  face  iinex- 

ccplioDable. 
Porter  v.  Viett,  1  Biss.  179,  180;  Burru$  v. 

Scoft,  117  U.  8.  585  (29:  992). 

Where  an  ajrent  who  advances  money  to  his 
principal  to  pav  losses  incurred  in  an  illegal 
Imiisaction,  ana  takes  bis  note  for  tbe  money 
Eo  advanceil,  (he  contract  Iwiwcen  the  princi- 
pal and  agent,  made  after  the  illegal  transac- 
tioDS  are  closed,  is  a  binding  contract. 

Lehman  v.  StraatAcrycr,  2  Woods,  C.  C.  564; 
Rentz  V.  Jewell,  4  Woods.  C.  C.  056;  Duranl  v. 
Burt,  Mass.  167;  Peine  v.  Bannay,  8  Term 
Bep.  418;  Ovxn  v.  Dazia.  1  Bailey,  L.  315: 
Armttrong  v.  ToUr,  24  U.  S.  11  Wheat.  274 
(6:400):  Warrm.  y.  Hewitt,  45  Ga.  601;  Clarke 


Tex.  ZK-,  CheraDlerv.  Durst,  ft  Tex.  239;  Den  v, 
Rlchnrds,  15  N.  J.  L.  347;  Pock  v.  Kandall,  1  Jotmg. 
JG5;  Lynch  v.  Cox,  2J  Pa.  :»5;  Fearce  v.  Bouse,  Tay- 
lor, Tt-rm.  Kcp.  (N.  C.)  806:  H0O07  r,  Nichols.  4 
Huw.  (Miss,)  U;  FeweU  v.  Gollliis,  8  Drev.  {S.  C.]  286; 
Fitzhuffb  V.  AnderaoD,  2  Hen.  &  H.  (Va.)  i^,  Vwf- 
Boux  V.  Pratber,  1  Note  &  McC.  (6.  C.)  806;  Paraona 
V.  McCtBOkeo,  8  Leigh  (Va.)  ISA;  StoweJ  v.  Zouob,  1 
Plowd.  8U;  Durourc  v.  Jones,  4  T.  R.  auO;  CottereU 
V,  Duttun,  4  'launt.  630;  Uuuco  v,  Woloott.  SConn.  27. 

Wbore  Uie  husbaod  sues  in  right  of  tils  wife,  he 
caunot  avail  bimaelf  of  her  dlaablUty.  UcDuvei;  I 
T.  Potter.  8  Pa.  180;  Watson  r.  Keltf.  U  N.  J.  L. 
617;  Thorpe  T.  Corwln,  »  N.  J.  Ih  SU;  Oartw  r. 
Ouitrell.  16  Ark.  164. 

The  statute  doea  not  prevent  a  person  uoder  a 
dtsabllitjr  from  suing  If  be  elects  to  do  to;  nor  is  be 
otlUfcO  to  sue  simply  because  he  oan.  PlAVOtt  t. 
Buali,4Ad.*  B.  SU;  Cbandlv  t.  VUatt,  9  Saund. 
Wtf). 

A  mere  temporary  absence  of  the  Jefendant 
from  tbe  State  when  tue  right  of  aotlou  roomed,  as, 
lor  a  day  or  week,  oonatftutes  woh  an  abeenoe  as 
prevents  Uie  statute  from  attaching  at  his  lavor, 
BDksaa  tbe  droumstonoea  existing  during  the 
period  of  such  temporary  absoaoe  were  suob  that 
the  service  of  legal  proceoeagainst  him  could  have 
tMeo  made  so  that  tbe  plaintiff  could  obtalu  a 
Judgment  agalnat  him  personally.  Ward  v.  Cole, 
S  N.  U.  Vseti  Penley  v.  Wateiliouat^  1  Iowa.  406; 
Hill  V.  Bellows,  15  Vt.  R7i  Palmer  v.  abaw.  16  CUL 
tt;  VanlandiDgham  Huston,  9  Dl.  U&;  Clitniot  v. 
Lefene.8Ul.a87. 

4  OecosionaUy  coming  into  tbe  State  is  held  not  to 
pnt  the  statute  In  motion,  where  \  person,  after 
tbe  cause  of  action  aocniea,  is  absent  from  and  re> 
itdea  out  of  the  SUte,  Hacker  r.  Everett,  67 
Halne,  648:  Lane  t.  Nat.  Bank  of  Metropolis,  • 
Kan.  T4;  Seymour  t.  Street,  6  Neb.  a6;  Bennett  t. 
Cook.  48  N.  Y.  887. 8  Am.  Rep.  Z87. 

ISl  U.  8. 


V.  Fosi,  7  Biss.  540;  Wofcott  v.  Ilcath,  78  III 
488;  Faikney  r.  heynoua,  4  Burr.  2009;  Farmer 
V.  HumU,  1  Bos.  &  P.  29C;  WM»Mn  t.  Fiaka,  8 
Alien,  233. 

Wheu  iiarties,  having  mutual  mnllers  of  nc* 
count  between  them  growing  out  of  a  con- 
tract, deliberately  come  together  and  state  a 
bnlaoce,  and  the  party  who  on  such  account- 
ing is  found  indebted  to  the  other  gives  a 
written  obligation  for  its  payment,  tliis  FCltie- 
ment  is  so  far  conclusive  between  the  parlies 
tliat  It  canuot  be  reopened  or  gone  into  either 
at  law  or  equity  except  upon  clear  proof  of 
fraud  or  mistake,  or  of  an  express  understand- 
ing that  certain  matters  were  left  open  for  set* 
tlcment. 

Kioxv.  WhaUey,l'Esp.  159;  BuUv.  Harria, 
SI  III.  489;  Leey.  Reed,  4  Dana,  111;  Hodgei  t. 
JIoA/ord,  17  Vt.  615;  Darlington  v.  TayUtr.  8 
Grant  Cas.  195:  Martin  v.  lieekwith,  4  Wis. 
220;  Gibaon  v.  Jlaniia,  12  Mo.  165;  Cofjneell  7. 
Whittlesey,  1  Root,  S84;  Sergeant  v.  Ewing,  38 
Pa.  156;  Hieholaon  v.  Pelanne.  14  La.  Ann. 
514;  Standard  Oil  Co.  v.  Van.  Ettcii,  107  U.  S. 
325  (27:319);  Perkim  v.  Hart,  24  U.  S.  11 
"Wheat.  337  («:468);  Toland  v.  Sprague.  37  U. 
S.  12  Pet.  309  (9:1098);  Wiggina  v.  Burk?ta-.n^ 
77  U,  S.  10  Wall.  129  (19:834);  Lockwjd  t. 
Thorne.  11  N.  Y.  170;  Hager  f.  ThamptoTt, 
66  U.  S.  1  Black,  ST  (17:41). 

A  party  to  a  negotiable  instPimect  is  not  a 
competent  witness  to  prove  aar  fact  existing 
at  the  time  of  bis  accrediting  Ijie  paper,  tend- 
ing to  invalluate  it. 

Sank  of  U.  S.  v.  Ihinn,  81  U.  S.  6  Pet.  51 


Except  where  the  statute  otherwise  so  pro- 
vldes,  one  dIaabiUtr  cannot  be  tacked  to  another, 
nor  tbe  di8a>>llltie8  of  on  ancestor  to  those  of  the 
heir,  to  prf>;«ot  a  party  from  the  operation  of  the 
statute;  nor  oan  a  par^  avail  himself  of  several 
disabiltUee.  unless  they  ott  existed  at  tbe  time  when 
the  rtght  of  action  accrued.  Clark  v.  Jones,  16 
B.  Uou.  (Ky.)  121;  Parsons  v.  MoCracken,  9  Lcigb 
(Vo.)  m-.  HarUo  v.  Letty,  18  B.  Hon.  (Cy.)  678: 
^yoe  V.  Dudley,  8  B.  Hon.  611;  Jaokson  v.  Wheat, 
16  Johns.  40;  McDonald  v.  Johns.  4  Terg.  (Tenn.> 
I  25S;  Fritz  v.  Joiner.  64  Hi.  101;  Mercer  v.  Selden. 
42  U.  &  1  Bow.  37  01:  88);  Thorp  v,  BayTaond.  S7  U. 
8. 16  How.  247  04:  823);  Ashbrook  v.  Quaries,  IS  BL 
Hon.  (Ky.)  30:  White  v.  LaUmer,  12Tex.eii  Currier 
v.  Gole,  8  Alien,  828;  Deesaunier  v.  Murphy,  38  Ho. 
1S4;  BuDoe  v.  Woloott,  2  Coon.  27, 

If  a  right  at  action  aoorueg  to  a  female  Infant, 
and  she  afterwards  marries,  tbe  coverture  does  not 
oreata  an  additional  disability,  but,  notwltotand- 
Ing  tbeooverture,  on  action  must  te  brought  with- 
in the  specified  period  after  she  t>eoomes  of  age,  or 
tbe  olalm  will  be  barred.  FeweU  v.  GolUu.  Tread- 
way,  Const.  Bep.  (S,  C.)  808;  Wellbmi  v.  Weaver,  IT 
Oa.  887;  MltcbeU  v.  Berry,  1  Met.  (Ky.)  8112;  Parsons 
V.  HoCraokon,  9  Leigh  (Vo.)  406;'  Martin  v.  Letty, 
18  B.  Mon.  (Ey.)  673;  Manion  v.  Titsworth,  18  B, 
Hon-  (Ky.)  88S;  BOlon  V.  Larimore,  87  Mo.  37i^  Car- 
lisle V.  sutler,  1  Fenr.  ft  W.  8;  Dugan  t.  GIttlnga, 
8  GUI.  (HdJ  188;  Kinley  v.  Patterson,  2  B.  Hon.  (KyJ 
78;  Biggs  V.  Dooley.  T  B.  Hon.  (Ky.)  838. 

In  Duokett  v,  Crldw,  U  B.  Hon.  *Ky.>  18B,  It  was 
beM  that  a  woman  under  age  was  entitled  to  her 
action  to  recover  possesslow  of  a  slave.  She  mar- 
ried before  she  oame  of  age,  and  tt  wma  held  that 
the  two  disabilities  of  nonage  and  coverture  could 
be  Joiaod  for  the  purposes  of  deferring  the  bar  of 
tbe  Statute  of  Limitations.  See  Boyoe  v.  Dudley, 
8  O.  Mon.  611,  wbwe  a  contrary  rule  was  adtqited, 
Hurtln  v.  Letty,  18  B.  Hon.  6T8;  and  Clark  v.  Jones, 
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(8:316i;  Ditnk  of  the  MeirojxjUs  v.  Jones.  33  U. 
S.  8  Pet.  12  (8:^r,0);  Scott  v.  Lloyd,  37  U.  S. 
12  Pet.  14.)  (9:10C3);  I/cnderson  v.  ^nrf^raon, 

44  U.  S.  3  How.  73  (11:499);  S»i>/tA  v.  Strader, 

45  U.  S.  4  How.  404  (11:1031):  Saltmarahr. 
Tuthill.  54  U.  S.  13  How.  229  (14:124);  Sweeny 
y.  Easter,  63  U.  S.  1  Wall.  166  (17:681);  Davit 
V.  Bro'cn.  94  U.  S.  423(24:204). 

A  coniinued  recogDilion  of  a  debtor's  lia- 
biliiy  aud  bis  afrrcement  to  discharge  it,  after 
lie  ijas  full  knowledge  of  all  the  facts,  estops 
liims(.-lf  fi'om  pleading  a  want  of  consideratioD 
or  .settin^r  up  fraud  as  a  defense  to  an  action  on 
the  promise. 

Fitzp'ttrirk  V.  Flannagan,  106  U.  S.  648 
(27;2U);  Mcfreary  v.  Paraons,  :J1  Kan.  447; 
etchbins  V.  Cvawford  Co.  92  Pn.  289;  Davit  v. 
Gray.  17  Ohio  St.  330;  NegUy  v.  Lindtay,  67 
Pa.  217. 

TLe  promiiisory  notes  are  evidence  of  an  ac- 
count stated. 

Jfurmester  v.  Hogarth,  11  Mees.  &  W.  97; 
Fcsenniaycr  v.  Adcoek,  16  Mees.  &  W.  449; 
Curtis  V.  Rickarda,  1  Scott,  N.  R.  165;  Chitty, 
Cent.  Bth  ed.  pp.  502,  567;  Hughft  t.  Thorpe, 
5  M«-s.  ife  W.  6rt6;  Ittrnatconi  t.  Anderton, 
Mood.  &  M.  183;  ffouW  t.  Cwmfts,  I  C.  B. 
643;  Payne  v.  Jenkins.  4  Car  &  P.  324;  Buck 
T.  /ruM(,  L.  R.  1  C.  P.  297. 

The  promise  of  Einbrey  as  evidenced  by  his 
notes  was  a  new  contract,  not  altected  by  the 
Illocalitv  of  the  original  Iransacllon. 

ft>'iii,t  V.  Elliott,  1  Bos.  &  P.  3;  Farmer  v. 
Sussill,  1  Bos.  &  P.  296;  Faikjiey  v.  lieynout. 


4  Burr.  2069;  Petrie  v.  Rannay,  8  T.  R.  41f , 
Thomson  v.  Thornton,  7  Ves.  Jr.  473;  approved 
in  Armstrong  v.  Toler,  24  U.  S.  11  Wheat.  858 
(6:466);  MeBlair  v.  Gil^,  S8  U.  8.  17  How. 
282  (15:132);  Brook$  v.  Martin.  69  U.  S.  8 
WaU.  70  (17:782);  Planter^  Bank  v.  IThAm 
Bank,  83  t.  8.  16  Wall.  488  (21:478);  Cook  t. 
Sherman,  20  Fed.  Rep.  167. 

A  nonresident  cannot  avail  himaelf  of  the 
benefit  of  the  statutes  of  another  State  than 
the  one  be  is  a  citizen  of. 

Jonea  v.  Andrwi,  77  TJ.  8.  10  WaU.  827 
(19:985):  MeMieken  v.  WeN>,  86  U.  S.  11  Pet. 
25  (9:C18);  Ober  v.  Gallagher,  93  U.  S.  190 
(23:829);  Toland  v.  Sprague,  37  U.  S.  13  Pet. 
300(9:1093);  Boncett  v.  Oa>,  50  U.  S.  9  How. 
336(13:164);  Levy  v.  Fitzpatrick,  40  U.  S.  15 
Pet.  187  (10:699);  KendaU  v.  D.  8.  37  U.  S.  12 
Pet  524  (U:1181):  Harrit  v.  Hardeman,  55  U. 
8. 14  How.  834  (14:444). 

Mr.  Justice  Harlan  delivered  the  opinion 

of  the  court: 

This  is  an  aCion  of  debt  to  recover  from  the  |^3371 
plaintiff  in  error,  who  was  the  defendant  below, 
the  amount  of  four  negotiable  notes  executed 
by  him,  Januair  21,  1878,  and  payable  at  the 
office  of  B.  S.  Jemison  &  Co.,  in  the  City  of 
New  York,  to  the  order  of  Moody  &  Jemison, 
by  whom  they  were  indorsed,  before  maturity, 
to  the  plaintfCf,  Jemison.  Each  note  was  f^r 
the  sum  of  $7,594.15,  two  of  them  payable  six 
months,  and  Ihe  remaining  two  twelve  months, 
after  date.   There  was  a  trial  before  a  jury. 


16  II.  Mod.  ISl.  See  also  Wellborn  v.  Flnler,  T 
Junes.  L.  (N.  CM  228,  where  It  vas  beld  that  the  dls- 
ttbility  of  nonase  and  coTcrture  could  not  be 
Joined  to  pierent  tbe  opemtioc  of  the  statute; 
'  In  KeU  V.  Healer.  84  111.  lU.  it  was  held  that  tiie 
operation  of  the  statute  to  not  arrested  br  oumula- 
tivedipubf  lilies. 

Tbe  dieabllity  wbloh  arrcEtfi  tbe  running  of  tbe 
statute  must  eilat  at  tlie  time  wben  the  rifftatof  ac- 
tion accrued.  Hinde  v.  Whitner,  81  Ohio  St.  03; 
Hogan  V.  Kurtz,  H  U.  8. 7T8  (24:81Ti;  Bozeman  v. 
Browning,  81  Ark.  351;  Don  v.  Moore,  B  WalL  Jr. 
293:  Hull  v.  Deatly,  7  Buab  (Ky.)  087;  Fritz  v. 
Joiner,  Si  111.  101;  Harris  v.  McQovem,  2  Sawy.  ftU; 
Rogers  v.  Brown,  SI  Uo,  187;  Bwearingen  v.  Rob- 
ertson, SD  Wis.  482;  CozzcDS  v.  Faman,  80  Ohio  St. 
«1;  McCoy  V.  Nichols,  4  How.  lUlss.)  81;  Bunoev. 
WolL-ott,8Conn.32. 

No  after-accruing  disabOlty  can  stop  tbe  statute 
after  It  has  once  commenced  to  run.  Parsons  v. 
HcCracken,  9  Lelffh  (V^)  4S6:  FlUbuffh  v.  Ander. 
Eon.  2  Hen.  ft  M.  (Va.)  289:  Hudson  v.  Hudson,  8 
Munf.  (Va.)  862;  McDonald  v.  Jobns.  4  Yerg. 
(Tenu.)  258;  Demareat  v.  Wynkoop,  8  Johns.  Ch. 
129. 

When  the  statute  once  befflns  to  run,  no  sutwe. 

qucnt  disability  can  stop  its  operation,  unless 
epGcially  bo  provided  In  tbe  statute.  Croder  v. 
Gano.  1  Bibb  (Ky.)  W;  Fbysouz  v.  Prather,  1  Nott 
ft  McC.  (S.  C)  298;  Rogers  v.  HiUhouse,  8  Oonn. 
8BB:  Feck  v.  Randall.  I  Johns.  165;  Kuff  v.  BuU,  T 
Bar.  &  J.  14;  DlUard  v.  Pbilson.  6  Strobb.  L.  (B.  a) 
218;  Stevenson  v.  HcHenry,  12  Sm,  ft  M.  9;  Byrd  v. 
Byrd,  28  Miss.  144;  Pendergrast  v.  Foley,  8  Oa.  1; 
Smith  V.  Newby.  13  Ho.  180;  Parsons  r.  HoCraoken, 
9  U'Igb  (Va.)  496;  Hudson  v.  Hudson.  6  Ifonf. 
(Va.)  352. 

DisabiUties  wbtcta  bring  a  person  wltbln  tbe  ex- 
ceptions of  tbe  statute  cannot  be  tacked  one  upon 
another,  and  a  party  can  only  avail  hlmaeU  at  such 
dlBbUity  or  dtoabl'fties  aseztoted  whan  tiM  right 
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of  action  accroed.  HcFariand  v.  Stone,  IT  Vt.  iQ&t 
Heroer  v.  Selden,  42  U.  S.  I  How.  87  (11:88):  White 
V.  Latimer,  12  Tex.  61;  South  v.  Thomas,  7  T.  B. 
Hon.  (Ky.)  SO;  HoJ>onald  v.  Johns,  4  Terg.  (Tonn.) 
268;  niorp.  V.Raymond, 87  v. 8. IB  How. 247 ai-flOl; 
Starke  v.  Starke,  8  Rlob.  L.  ffi.  a)488;  Rankin  v. 
Tenbrook,  6  Watts.  368;  Doe  v.  Barksdale.  2  Brock. 
4SB:  Scott  v.  Haddock.  11  On.  268;  Demarestv.  Wyo- 
koop,  8  Johns.  Ch.  129;  Dease  v.  Jones.  88  Miss.  13% 
Deo  T.  Hloharia.  15  N.  J.  L.  84T:  Bnidstreet  v. 
Clarke,  IS  Weod.  602;  Jaekaon  v.  Wheats  18  Johns. 

If  B  debtor  Is  wltUn  tbe  State  at  the  time  a 
cause  of  action  for  injury  to  personal  property 
from  negligenoe  aocruea,  tbe  six  years  limited  is  not 
extended  by  temporary  absenoes  from  the  State  on 
business,  each  for  lees  than  a  year,  and  with  no  In- 
tention of  acquiring  a  new  residanoe^  Ullner  v. 
Butterfleld,  U  Jones  ft  &  51& 

A  debtor  who,  after  abseoea  from  the  State,  such 
as  is  contemplated  by  tbe  Statute  of  Limltationai 
oomee  into  the  State  with  tbe  design  of  ooatinulDg 
therein,  ooncealed  under  a  flotttious  name  to  avoid 
pursuit  by  his  creditor*,  and  so  oontlnues,  is  not  to 
be  regarded  aa  having  come  within  the  State  witb- 
in  the  meaning  of  tbe  statute,  until  tbe  day  Uiat  be 
to  discovered.  Bogel  v.  Fischer.  lA  Abb.  N.  a  72;  & 
C.  19  Jones  ft  S.  71,  citing  Fowler  v.  Hunt,  U  Johns. 
4S4:  Cole  V.  Jeesup,  10  N.Y.9S,  lOB;  KandaU  v.WllUna, 
4  Denio,  STT:  Ford  v.  Baboook,  2  Sandf .  BI8;  White 
V.  Bailey,  8  Hass.  271;  Uttle  v.  Blunt,  18  Pick.  8S0; 
Polllon  ▼.  lAwreuce,  77  N.  Y.  807;  and  dlstlngutoh- 
ing  Troup  v.  Smith.  20  Johns.  88. 

The  nonresldenoe  of  tbe  heirs  at  law  of  a  de> 
oeased  mortgagor,  against  whom  no  pemonal  d»> 
mand  to  made,  savea  as  action  to  foreolcae  m 
mortgage  from  the  running  of  tbe  twen^  years* 
Statute  of  Llmltatinns.  Wballey  Eldrldge,  Si 
Minn.  881;  Osborne  v.  BandaU,  7  Civ.  Pro.  Bep 
(N.  Y.)  aOL 

mu.s. 


Digitized  by  Google 


188& 


EHfiftBT  V.  JeUISON. 


836-8BS 


rcsultfog  {q  b  verdict  ftnd  judgment  id  favor 
of  the  pTalDtiCF  for  the  amount  demanded  in  t]ie 
declaratioQ.  Tbe  case  has  been  broaglit  here 
for  review,  the  defeodaot  contendiDg  that  the 
court  committed  such  errors  of  law  as  entitles 
bim  to  a  reversal  of  the  Judgment  and  to  a  new 
trial. 

In  addition  to  a  plea  of  nil  ^et,  the  defend- 
ant filed  a  special  plea  of  wager,  in  which  H 
was  averred,  in  substance,  that  on  tbe  last  of 
February,  or  the  first  of  March,  in  tbe  year 
1877,  he  contracted  with  the  firm  of  Moody  & 
Jemison,  brokers  and  commission  merchants 
of  the  City  of  New  York,  and  members  of  tbe 
Cotton  Exchange,  to  purchase  for  him,  through 
Jie  plcUntiff,  one  of  that  firm,  "on  a  margin," 
In  said  Cotton  Exchange,  not  actual  cotton, 
hut  four  thousand  bales  of  "future-delivery" 
cotton,  for  May  delivery,  commonly  called 
"futures,"  which  be  did;  that  at  the  time  of  the 

Surcbase  tbe  defendant  had  in  the  hands  of 
[oody  &  Jemison  about  eight  thousand  dollars 
IS  a  margin  to  protect  said  parchase  against 
fluctuations  in  the  market;  that  in  the  first  few 
days  of  the  month  of  March  tbe  plaintiff,  as  a 
member  of  tbe  firm  of  Moody  &  Jemison,  re- 
ported that  the  margin  was  about  exhausted 
by  a  decline  in  tbe  market,  and  called  for  mme 
maigin,  which  defendant  Informed  him  he  was 
unable  to  put  up;  that  no  agreement  or  contract 
was  at  that  time,  or  afterwards,  made  with  the 
firm  of  Moody  &  Jemison  to  have  the  said 
"cotton  futures"  carried  for  his  account;  that 
no  report  was  afterwards  made  to  him  of  any 
sate  of  such  futures;  that  on  the  Slst  day  of 
January,  1878,  in  the  City  of  New  York,  the 

f)1aintiff  called  on  bim  for  his  four  not^  for 
osses  which  he  alleged  tbe  firm  of  Moody  & 
Jemison  had  sustained  by  earning  said  "cotton 
futures,"  which  notes  the  deren(fiint  executed, 
and  which  are  tbe  Identical  notes  described  in 
the  declaration;  ''that  the  purchase  or  delivery 
of  actual  cotton  was  never  contemplated,  either 
by  tbe  defendant  or  tbe  said  Moody  &  Jemison, 
and  it  was  understood  between  them  that  the 
settlement  was  to  be  made  between  saidparties 
by  one  pnrty  paying  to  the  other  the  difference 
between  the  contract  price  and  tbe  market 

Erice  of  said  cotton  futures,  according  to  the 
uctuations  in  the  market;  and,  thereK>ret  tbe 
defendant  aays  that  the  said  contract  was  a 
wagering  contract,  and  that  It  and  the  said  four 
notes  for  the  consideration  aforesaid  are  Told 
and  of  no  force  In  law." 

A  demurrer  to  this  plea  was  sustained,  tbe 
defendant  taking  bis  exception  in  proper  form. 

On  the  trial  of  the  case  on  the  plea  of  nil 
dfbet  tbe  plaintiff,  to  maintain  tbe  issue  upon 
his  part,  gave  in  evidence  the  four  notes  de- 
scribed in  tbe  declaraUon,  and  the  defendant 
testified  to  the  facts  set  forth  in  the  above 
special  plea  of  wager.  And  this  was  all  tbe 
evidence  before  the  jury.  Thereupon  tbe  de- 
fendant asked  the  court  to  Instruct  the  jury  as 
follows:  "If  the  jury  shall  believe  from  tbe 
evidence  that  it  was  not  tbe  intention  of  either 
party  that  a  contract  should  be  made  by  the 

SlaintifiF  to  buy  and  hold  the  boles  of  cotton  for 
ellvery  to  the  defendant,  but  that  It  was  the 
real  intention  and  understanding  of  the  parties 
that  a  contract  should  be  made  which  should 
be  closed  at  a  future  day,  not  by  delivery  of 
the  cotton  and  payment  of  purchase  price,  but 

m  r.  s. 


by  payment  of  money  to  the  one  pnrty  or  tbe 
other,  the  party  to  receive  the  same  and  the 
amount  to  be  paid  to  be  determined  upon  a 
basis  of  Uie  difference  between  the  agreed  pur- 
chase pricf  on  tbe— day  of  ,  IB — ,  and  the 

actual  maiket  value  of  the  cotton  on  the  day 
when  the  contract  was  to  be  closed,  then  itiB 
jury  are  instructed  that  such  a  contract  ia  In- 
valid inlaw  and  Told^nd  that  they  must  And 
for  the  defendant"  The  court  tef used  lo  give 
this  instruction,  and  the  defendant  duly  ex- 
cepted. 

Although  tbe  notes  In  suit  are  dated  at  the 
City  of  New  York,  and  were  parable  at  tbe 
office  of  E.  S.  Jemison  ft  Co.,  in  that  dty,  It 
does  not  clearly  appear  whether  the  original 
contract  between  Embrey  and  the  firm  of  [3391 
Moody  &  Jemison,  referred  to  In  the  special 
plea  of  wager,  and  in  the  above  instruction, 
was  made  In  Virginia,  or  in  New  York. 
There  was,  consequently,  some  discussion  as 
to  whether  the  statute  of  Tlrginta  or  that  of 
New  York  should  control  the  determination 
of  tbe  question  as  to  the  lUwiHty  of  that  con- 
tract. The  Btatnte  of  Vftguds  provides  that 
"every  contract,  conveyance,  or  assurance,  of 
which  the  consideration,  or  any  part  thereof,  ia 
money,  property,  or  other  thing  won  or  bet  at 
any  game,  sport,  pastime  or  wager,  or  money 
lent  or  advanced  at  the  time  of  any  gaming, 
betting  or  wagering,  to  be  used  in  being  so  btt 
or  wagered  (when  tbe  person  lending  or  ad- 
vancing it  knows  that  it  is  to  be  so  usra),  shall 
be  void."  Code  of  Va.  1878,  p.  984.  .S  2.  Bv 
tbe  statute  of  New  York  It  is  provided  that  "all 
wagers,  beta  or  stakes,  made  to  depend  upon 
any  race,  or  upon  any  gaming  by  lot  or  chance, 
or  upon  any  u>t,  chance,  casuid^,  or  unknown 
or  contingent  event  whatever,  inall  be  anliw- 
ful.  All  contracts  for  or  on  account  of  uny 
money  or  property,  or  thing  in  nciion,  so 
wagered,  bet,  or  staked,  shall  be  void."  1 
Rev.  Stat  N.  Y.  Title  8,  art.  8,  6  8,  p.  602. 

Whether  the  validity  of  tbe  original  contract 
for  tbe  purchase  of  future-delivery  cotton  must 
depend  upon  tbeNewYorkatatute  or  upontbe 
Virginia  statute.  It  Is  not  Important  to  deter- 
mine; for,  if  such  contract,  aa  alleged,  is  a 
wagering  contract,  it  is  void  under  the  law  of 
either  State.  The  pica  makes  a  case  of  money 
advanced  by  tbe  plaintiff's  firm  solely  for  the 
purpose  of  carr3ring  "cotton  futures,"  for  which 
ne  or  they  contracted,  when,  according  to  tbe  [344] 
averments  of  the  rejected  pica,  neither  party 
contemplated  the  purchase  or  delivery  in  fact 
of  cotton,  and  when  it  was  understood  that  any 
settlement,  in  respect  to  such  purchases,  should 
be  exclusively  upon  the  baris  of  one  party  pay- 
ing to  the  ouier  <xily  "the  difference  between 
tbe  contract  price  and  tbe  market  price  of 
said  cotton  futures,  according  to  tbe  fluctua- 
tions of  the  market."  If  this  be  not  a  wager- 
ing contract,  under  tbe  guise  of  a  contract 
of  sale,  it  would  be  difflcutt  to  imarine 
one  that  would  be  of  that  character.  The 
mere  form  of  tbe  transaction  is  o(  little 
consequence.  If  it  were,  the  statute  against 
wagera  could  easily  be  evaded.  The  essential 
inquiry  in  every  case  te  aa  to  the  necessary 
effect  of  the  contract  and  the  real  Intention  of 
the  parties.  Mr.  Benjamin,  in  his  Treatise  00 
Sales  (Vol.  a,  6th  Am.  ed.  by  Corbln,  p.  716, 
§  828),  after  stating  that  atcommoo  law  waeers 
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tbat  did  not  violate  any  rule  of  public  decency 
or  morality,  or  any  recognized  principle  of 

§ublic  policy,  were  not  prohibited,  says:  "It 
as  nlroady  been  shown  that  a  contract  fur  the 
fale  of  goods  to  be  delivered  at  a  future  day  is 
Talid,  even  tbougb  the  seller  has  not  the  cooda, 
nor  any  other  means  of  getting  them  than  to 
go  into  the  market  and  buy  them."  "But  sucb 
a  coiitrnct,"  he  proceeds  to  say,  "is  only  valid 
where  the  parties  really  intend  anil  agree  tbat 
the  goods  iire  lo  be  delivered  to  llic  seller,  and 
the  price  to  be  paid  by  the  buyer.  If,  under 
gaisc  of  such  a  contract,  the  real  intent  I>e 
merely  to  speculate  in  Ihe  rise  or  fall  of  prices, 
tndtbe  poods  are  not  to  be  delivered,  but  one 
party  is  to  pay  to  the  other  the  difference  be- 
tween the  contract  price  and  the  market  price 
of  the  goods  at  the  date  fixed  for  executing  the 
contract,  then  the  whole  transaction  constitutes 
nothing  more  than  a  wnger,  and  fs  null  and 
Told  under  the  statute."  The  statute  referred 
to  by  the  author  is  that  of  8  and  9  Vict.  chap. 
109,  g  18,  nbich  provides  "that  alt  contracts 
or  ngrcemeuts,  whether  by  parol  or  in  writing, 
by  way  of  gaming  or  wagering,  shall  be  null 
and  void;  and  tbat  no  suit  shaUbe  brought  or 
maintained  in  any  court  of  law  or  equity  for 
recovering  any  sum  of  money  or  valuable  thing 
alleged  lo  be  woo  upon  any  wager,  or  which 
should  have  been  deposited  m  the  hands  of  any 
person,  to  abide  the  event  on  which  any  wager 
should  have  been  made." 

In  Inrin  v.  Williar,  110  U.  S.  499,  508,  510 
{2^:225,  229,  230],  the  general  subject  of 
Tragering  contracts  was  carefully  considered, 
and  in  the  opinion,  delivered  by  Mr.  Jtutiee 
Matthews,  we  expressed  approval  of  the  doc- 
trine as  announced  by  Mr.  Benjamin,  observ- 
ing tbat  generally,  in  this  country,  all  such 
contracts  are  held  to  he  illegal  and  void  as 
against  public  policy.  It  was  there  said;  "It 
makes  no  difference  tbat  a  debt  or  wa«;er  is 
nuide  lo  as.sume  tbe  form  of  a  contract.  Gamb- 
ling is  none  the  less  such  because  it  is  carried 
on  in  the  form  or  ^ise  of  legitimate  trade." 
Referring  to  the  decision  in  Rountree  v.  Smith, 
108  U.  S.  269  f27:  722],  it  was  further  said:  "It 
is  certainly  true  tbat  a  broker  might  oegotiate 
Bucb  a  contract  without  being  privy  to  the 
illegal  intent  of  the  principal  parties  lo  it  which 
reorlers  it  void,  and  In  such  a  case,  being  inno- 
cent of  any  violation  of  law,  and  not  suing  to 
enforce  an  unlawfol  contract,  has  a  meritorious 
ground  for  the  recovery  of  compensation  for 
services  and  advances.  But  we  are  also  of  the 
opinion  that  ivhen  the  broker  is  privy  to  the 
unlawful  design  of  the  pariies,  and  Ivings 
them  t(^ther  for  the  very  purpose  of  entering 
into  an  illegal  agreement,  he  is  partieepi  crim- 
ini$,  and  cannot  recover  for  services  rendered 
or  losses  incurred  by  himself  on  behalf  of 
either  in  forwarding  the  transaction."  In  the 
present  case,  according  to  the  averments  in  tbe 
plea  of  wager,  the  plamtiff  was  the  broker  who 
effected  tbe  purchases  of  future-delivery  cot- 
ton. He  was  privy  to  tbe  unlawful  deagn  of 
the  parties;  represented  one  of  them  In  all  the 
transactions;  and  advanced  tbe  money  neces- 
sary to  carry,  and  for  the  express  purpose  of 
carrying,  these  cotton  "futures"  on  account  of 
the  defendant.  His  position,  therefore,  was 
not  that  of  a  person  merely  advancing  uioney 
lo  or  for  one  of  tbe  iMutiei  to  a  wager,  without 
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having  himself  any  direct  connection  with  the 
making  or  execution  of  the  contract  of  wager 
itself.  He  was,  in  every  sense,  partieep* 
criminit. 

In  BigeUno  v.  BenedM,  70  N.  Y.  203,  206. 
tbe  Court  of  Appeals  of  Kew  York  said  tbat 
"where  an  optional  contract  for  the  sale  of 
property  is  made,  and  there  is  no  intention  od 
the  one  side  to  sell  or  deliver  the  property,  or 
on  the  other  to  buy  or  take  it,  but  merely  that 
the  difference  should  be  paid  according  to  the 
fluctuation  in  market  values,  the  contract  would 
be  a  wager  within  the  statute."  In  Story  v. 
Siilomon,  71  N.  Y.  430,  432,  which  was  an  ac- 
tion upon  a  written  contract  for  an  option  to 
buy  or  sell  certain  shares  of  stock,  and  tbe  de- 
fense was  that  it  was  illegal  and  void  under 
tbe  stntnte  of  New  York  against  gaming,  the 
court  said:  "If  it  had  been  showji  that  neithct 
party  intended  to  deliver  or  accept  the  shares 
but  merely  to  pay  differences  according  to  the  [346] 
rise  or  fall  of  the  market,  the  contract  would 
have  been  illegal."  Tbe  same  principle  was 
announced  in  Kingthury  v.  Kirwan,  77  N.  Y. 
G12.  There  are  many  other  authorities  to  the 
same  effect,  but  in  view  of  our  decision  in 
Irtoin  T.  WiUiar,  with  which  we  are  entirely 
satisfied,  it  is  not  necessary  to  cite  them. 

The  plaintiff  relies  upon  Brown  v.  Speyert, 
20  Gratt.  296,  as  expressing  a  different  view  of 
this  question.  But  we  do  not  so  understand 
that  case.  The  Supreme  Court  nf  Appenls  of 
Virginia  did  not  there  indicate  its  opiniou  as 
to  the  validity  of  a  contract  for  the  purchase 
of  "futures,  the  scttlemeal  in  respect  to  which 
was  to  be  upon  the  basis  of  paying  simply  the 
difference,  according  to  the  fluctuations  in  the 
market,  between  tbe  contract  price  and  the 
market  price. 

It  is  contended  that  this  is  not  an  action  upon 
the  original  contract,  but  upon  the  notes  exe- 
cuted by  Embrey  after  the  business  traDs:actcd 
for  him  by  Moody  &  Jemison  was  closed,  and 
with  full  knowleage.  upon  his  pert,  of  all  the 
facts.  In  such  acase,'it  is  argued,  the  prin- 
ciples announced  in  Irwin  v.  Wtlliar  cannot  be 
applied.  This  argument  concedes,  at  least  for 
the  purposes  of  toe  present  case,  that,  as  the 
law,  for  the  protection  of  the  public,  and  in 
the  intoest  of  good  morals,  declares  a  wager- 
ing contract  to  be  Toid,  tbe  plaintiff  eoald  not 
maintain  an  action  for  the  moneys  advent^  in 
execution  of  the  original  contract  to  carry  these 
"futures."  And  yet  it  is  insisted  that  be  ought 
to  have  judgment  on  the  notes  in  suit,  although 
it  appears  uiey  have  no  other  consideration 
than  the  moneys  so  advanced.  A  judgment 
upon  the  notes  would.  In  effect,  be  tme  for  the 
amount  claimed  by  the  plaintiff,  under  tbe  or- 
iginal contract,  at  the  time  be  demanded  their 
execution  by  the  defendant.  Indeed,  it  has  [347] 
been  held  that  a  note  could  not  of  itf>elf  dis- 
cbarge tbe  original  cause  of  action,  unless,  by 
express  or  qieciat  agreement,  It  was  received 
as  payment.  Sheehp  v.  MandniUt,  10  U.  S.  0 
Crancb.  258,  264  [8:2151:  Fitter  t.  Bmrlv,  85 
U.  8. 10  Pet  582,  568  [9: 522];  The  Kin^t,  70 
U.  S.  3  Wall.  37,  45  [18:50,  M]. 

While  there  are  authorities  tbat  seem  to  sup- 
port the  position  taken  by  the  defendant  in 
error,  we  are  of  opinion  that,  upon  principle, 
Ihe  original  payee  cannot  maintain  an  actloB 
on  a  note  the  consideration     which  la  money 
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advanced  t^r  blm  upon  or  In  ezecation  of  a 

contract  of  waeei.  tie  being  a  part}'  to  that 
contract,  orharing  directly  participated  In  tbe 
making  of  It  in  the  name  of  or  on  behalf  of 
one  of  the  parties. 

In  SUera  v.  La$hley,  6  T.  B.  W,  It  appeared 
that  the  defendant  waa  enengcd  In  stock-Job- 
bing transactions  with  different  persons,  la 
vhich  one  Wilson  was  employed  as  ois  broker, 
and  bad  paid  tlie  "diflereuccs"  for  him.  A 
dispute  bavins  arisen  as  to  their  amount,  the 
toatter  was  referred  to  the  plaintiff  and  others, 
who  awarded  a  certain  sum  as  due  from  tbe 
defendant  For  a  part  of  that  sum  the  broker 
drew  a  bill  on  tbe  defendant,  and  after  it  bad 
been  accepted  indorsed  it  to  the  plaintiff. 
Lard  Kenyon  said;  "If  tbe  plnintiff  had  lent 
this  money  to  tbe  defendant  to  pay  the  dlfFer- 
enees,  and  had  afterwards  received  the  bill  in 
question  for  that  sum,  then,  according  to  the 
minciple  announced  fn  Petrie  t.  Ifannay,  8  T. 
K.  418,  he  nii^bt  have  recovered.  But  bere 
tbe  bill  on  which  the  action  was  brought  waa 
given  for  these  very  differences;  and  therefore 
Wilson  himself  could  not  have  enforced  pay- 
ment of  it.  Then  tbe  security  was  indorsed 
over  to  the  plaintiff,  he  knowing  of  tbe  illegal- 
ity of  tbe  contract  between  Wilson  and  the  de- 
fendant; for  be  waa  the  arbitrator  to  settle 
their  accounts;  and  under  such  circumstances 
be  cannot  be  permitted  to  recover  on  the  bfU  in 
a  rourt  of  law." 

In  Amory  v.  Meryweather,  2  Bam.  &  C.  578, 
678,  which  was  an  action  of  debt  on  bond,  con- 
ditioned for  the  payment  of  money  by  install- 
meols,  tbe  plea  in  substance  was  that  tbe  bond 
was  given  in  place  of  a  promissory  note  previ- 
ously executctl  in  payment  for  moneys  advanced 
by  an  agent  of  the  obligor  in  discbarge  of  dif- 
1348]  ferences  arising  upon  contracts  for  buying  and 
selling  shares  in  the  public  stocks,  against  the 
form  of  the  statute;  the  plaintiff  having  knowl- 
edge, when  he  received  the  bond,  that  the  note 
had  been  made  by  tbe  defendant  oo  the  occa- 
sion and  for  the  purpose  stated.  Abbott,  C.  J.. 
after  observing  that  there  was  no  period  of 
time  when  the  plaintiff  could  have  maintained 
an  action  upon  tbe  note,  said:  "We  are  all  of 
opinion  that  as  it  appears  upon  Uie  plea  that 
tbe  bond  was  given  Sa  a  suMtltute  iqt  a  note 
which  was  taken  br  the  plaintiffs  subject  to  an 
infirmity  of  Utle  of  which  they  had  full  notice 
before  the  bond  was  taken,  the  latter  instru- 
ment Is  void.  In  FMer  v.  Bri^a,  8  El.  & 
Bt.  642,  649,  which  was  an  action  upon  a  cov- 
enant In  a  deed  to  pay  a  certain  sum,  and 
which  covenant  was  given  as  security  for  pay- 
ment of  a  part  of  the  purchase  money  of  real 
estate  sold  by  the  i^alntiff  to  the  defendant,  to 
be  by  the  latter  disposed  of  by  lottery,  as  the 
plaintiff  knew,  the  court  s^d:  "It  Is  clear  that 
the  covenant  was  given  for  the  payment  of  the 
purchase  money.  It  springs  from  and  Is  the 
creature  of  tiie  Illegal  agri-ement,  and  aa  the 
law  would  not  enforce  the  original  illegal  con- 
tract, so  neither  will  it  allow  the  parties  to  en- 
force a  security  for  the  purchase  money,  which, 
br  tbe  original  ba^n,  was  tinted  with 
llle^lity."  See,  also,  Fariera  v.  0aMI,89  Pa. 
89;  Ormtha  v.  Seart,  113  Pa.  528  [8  Cent.  Rep. 
«8»j;  Fiaoff  T.  Baidtffin,  88  N.  J.  Eq.  819.  887; 
Cunningham  r.  Nat.  Bank  of  Atiguata,  71  Ga. 
400;  Tenntf  t.  Foota.  95  lU.  100;  Budolf  t. 
Ml  t.  S.        U.  8.,  Book  88. 
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WinUn,  7  Neb.  180;  Lmrif  v.  DtUman.  80 
Wis.  197: 8.  C  18  N.  W.  Rep.  4. 

Assuming  the  averments  of  the  plea  of  wager 
to  be  true,  ft  Is  clear  that  the  plaintiff  could 
not  recover  upon  the  original  agreement  with- 
out disclosing  tbe  fact  that  it  was  one  that 
could  not  be  enforced  or  made  the  basis  of  a 
Judgment.  He  cannot  be  permitted  to  with- 
draw attention  from  this  feature  of  the  trans- 
action by  the  device  of  obtaining  notes  for  the 
amount  claimed  under  ttiat  illegal  agreement ; 
for  they  are  not  founded  oo  any  new  or  inde- 
pendent consideration,  hut  are  only  written 
promises  to  pay  that  which  tbe  obligor  had 
verbally  atrreea  to  pay.  They  do  not,  in  any 
just  sense'i  conatitute  a  distinct  or  collateral 
contract  based  upon  a  valid  consideration. 
Nor  do  they  represent  anything  of  value,  in  [349] 
tbe  hands  of  tbe  defendant,  which,  in  good 
conscience.lKlODin  to  the  plaintiff  or  to  his  firm. 
Although  tbe  burden  of  proof  la  on  the  obligor 
to  show  the  real  consideration,  the  execuuon 
of  the  notea  could  not  obliterate  the  substan- 
tive fact  that  they  grew  Immediately  out  of, 
and  are  directly  connected  with,  a  wagering 
contract.  They  must,  therefore,  be  regarded 
as  tainted  with  the  Illegality  of  that  contract, 
the  benefits  of  which  the  plaintiff  seeks  to 
obtain  by  this  suit.  That  the  defendant  exe- 
cuted the  notes  with  full  knowledge  of  all  the 
facts  is  of  no  moment.  The  defense  be  makes 
la  not  allowed  for  his  sake,  but  to  maintain  the 
policy  of  the  law.  ConpM  v.  Bait,  74  U.  a  7 
Wall.  542.  558  [19  :  944,  248.1 

We  are  of  opinion  that  the  special  plea  of 
wager  presented  a  good  defense  to  the  action, 
and  ought  not  to  have  been  rejected;  also,  that 
the  instruction  asked  by  tbe  defendant  should 
have  been  given. 

Tbe  case  presents  another  question  which  it 
Is  necessary  to  consider.  The  defendant  in 
one  of  his  pleas  alleged  that  the  plaintiff's  cause 
of  action  did  not  accrue  within  five  years  next 
before  the  commencement  of  suit  That  Is 
the  time  within  which,  by  the  general  Statute 
of  Limitations  of  Virginia,  actions  like  tbe 
present  one  must  be  brought  Va.  Code, 
1878,  p.  999,  ^§  8  and  14.  To  this  plea  the 
plaintiff  replied,  specially,  that  he  ought  not  to 
be  bound  by  anything  therein  alleged,  because 
wlten  the  several  causes  of  action  fn  the  decla- 
ration tnentioned,  and  each  of  them,  accrued 
to  him.  the  defendant  "had  before  resided  In 
the  State  of  Virginia,"  and  by  departing  with- 
out the  same  obstructed  him  In  tbe  prosecution 
of  his  several  causes  of  action,  for  several,  to 
wit,  two  or  more  years  next  after  the  same 
accrued  as  aforesaid;  that  tbe  time  such  ob- 
struction continued  Is  not  to  be  computed  as 
any  part  of  the  period  within  which  his  causes 
of  action,  and  each  of  them,  ought  to  have 
been  prosecuted;  and  that,  excluding  such 
time,  the  plaintiff  brought  tbia  action  within 
five  years  next  after  the  accruing  of  his  several 
causes  of  action.  This  replication  was  based 
upon  the  following  provision  in  tbe  Virginia 
Statute  of  LimitatioDs:  "Where  any  such 
right  as  la  mentioned  in  thia  chapter  shall  accrue  raKoi 
against  a  person  who  had  before  resided  in  this  ^  ' 
State,  If  such  person  shall,  by  departing  with- 
out tbe  same,  or  by  absconding  or  concealing 
himself,  or  by  any  other  indirect  waya  or 
means,  ohitniot  tbe  praaecatlon  of  auch  right, 
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the  time  that  such  obstructioo  may  have  con- 
tiDucd  shall  aot  be  computed  as  any  part  of  the 
time  williin  which  the  said  rigbt  might  or 
ought  to  have  been  prosecuted.  But  this  sec- 
tion shall  not  avail  agaiast  any  other  person 
than  him  so  obstructed,  notnlthstaading  an- 
other might  have  been  jointly  sued  with  him 
if  there  had  becu  no  such  ol^tructioD.  And 
upon  a  coDtmct  which  was  made  and  was  to 
be  ptTformed  in  another  Stale  or  country,  a 
person  who  then  resided  therein,  no  action 
iball  be  maintained  after  the  right  of  action 
thereoD  is  barred  by  the  laws  of  such  State  or 
country."  Code  of  Va.  1B73,  p.  1002,  chap. 
146.  ^  20.  The  defendant  rejoined  that  the 
plaintiff  ought  not,  by  reason  of  anytbing  in 
the  rcpHcatioQ  alleged,  to  have  and  maintain 
bii  action,  because  by  bis  removal  from  the 
State  of  VirgiDia  and  departing  without  the 
same,  as  alleged,  be  did  not  obstruct  the  plaintiff 
In  the  proscciilioD  of  hU  suit  upon  the  alleged 
causes  of  action  in  the  declaration  mentioned, 
because  such  removal  occurred  in  the  year 
1850,  a  long  time  before  any  of  the  alleged 
causes  of  action  existed  or  accrued,  and  ttiat, 
wben  said  causes  of  actioo  accrued  to  the 

Elaiotiff,  the  defeodaot  was,  aod  atill  considers 
imself,  a  citizen  of  the  State  of  Louisiana. 
Upon  plaintiff's  motion,  the  rejoinder  of  the 
defendant  was  rejected  upon  the  ground  that 
the  above  section  excepted  from  the  general 
Act  of  limitation  a  case  ia  which  the  cau%  of 
action  accrued  against  a  person  previously,  no 
matter  how  long  before,  residing  In  Virginia, 
although  be  may  have  left  the  State  before  the 
contract  sued  upon  was  made,  and,  therefore, 
before  any  cause  of  action  thereon  accrued. 
This  construction  of  the  statute  was  Eiupposed 
to  be  required  by  the  decision  in  Ficklin  v. 
Canington,  81  Gratt  219l  We  are  satisBcd, 
upon  a  careful  examiaatlon  of  that  case,  that  it 
was  misinterpreted  by  the  learned  District 
Judge  who  presided  at  the  trial  below.  That 
was  an  action  of  assumpsit  to  recover  the 
amount  of  a  note  dated  April  1,  lti65.  The 
351 J  defendant  Carrington  ple.adcd  the  Statute  of 
Limitations.  The  plaintiff  replied  that  he 
ought  not  to  be  bound  by  reason  of  anything 
in  that  plea  allcgud,  because  "on  the  first  day 
of  April,  1865,  ir.'/«n  tfie  mid  sen.rat  promiset 
and  vndertakiiiga  in  tfie  plaintiff's  declaration 
nunlioned  were  made  and  enUr^  into,  arid  pre 
viout  thereto,  the  defendant  was  and  had  been 
a  resident  of  the  Slate  of  Virginia,  and  tliat 
<tfteneards,  to  wit,  on  or  before  the  ISth  day 
of  November,  I8G6,  the  Bald  defendant 
departed  without  the  Slate,  and  thereafter 
resided  In  the  State  of  Maryland,  and  there- 
by the  said  defendant  obstruct^  the  said 
B.  F.  Ficklin,  deceased,  in  his  lifetime,  and 
the  plttiatiff  since  hia  death,  to  the  prosecution 
of  bis  suit  upoo  the  said  several  promises  and 
underukings.  unHl  the  lUth  day  of  June.  1874, 
when  Ibis  suit  was  instituted."  The  defendant 
replied,  specially,  that  by  his  removal  he  had 
not  ohstrticted,  etc.  The  court  held  that  the 
removal  of  the  defendant,  oj  ttated  in  there- 
plieation,  did,  within  the  meaning  of  the  stat- 
ute, obstruct  the  bringing  of  the  suit,  and,  con- 
sequently, the  time  siHwequent  tosucb  removal 
was  not  to  be  counted  In  bis  favor.  It  also 
held  that  Uie  above  statute,  altbouffb  somewhat 
different  In  its  phraseology  and  atfucture  from 
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previous  enactments,  made  no  substantial 
change  in  the  previous  statutes,  one  of  whirh 
(that  of  1819.  1  Rev.  Code  of  Va.  p.  491,  ^  14) 
provided  that  "if  any  defendant  shall  abscoad 
or  conceal  himself,  or  by  removal  out  of  the 
country  or  the  county  woere  he  resides  when 
the  eauM  of  action  accrued,  or  by  any  other  in- 
direct ways  or  means,  defeat  or  obstruct  the 
plaintiff,  then  the  defendant  shall  not  be  ad- 
mitted to  plead  the  Slaluteof  Limitations." 

We  are  of  opinion  that  the  defendant's  re- 
:  joinder  to  the  plaintiff's  replication  to  the  plea 
of  limitations  was  improperly  rejected.  It 
shows  upon  its  face  that  the  defendant's  re- 
moval from  Virgiuia  occurred  nearly  twenty 
years  before  the  contract  in  question  tcoa  iiuule, 
and  that  when  the  plaintiff's  caui^e  of  action 
accrued  be  was  not  a  citizen  or  resident  of  Vir- 
ginia, but  of  Louisiana.  The  statutory  pro- 
vision upon  which  the  plaintiff  based  his  rep- 
lication has  no  application  to  this  case,  if,  as 
shown  bv  the  rejoinder,  the  defendant  removed 
from  Virginia  before  he  made  any  contract 
with  the  plaintiff.  We  cannot  suppose  that  bis  [3fi8] 
removal  from  that  State,  nineteen  years  before 
that  contract  was  made,  can  be  regarded,  under 
the  statute  of  Virgiuia,  as  an  obstructian  to  the 
plaintiff's  prosecution  of  his  action.  The  stat- 
ute, so  far  as  it  relates  to  obstructions  caused 
by  a  defendant  having  departed  from  the  State, 
means  that,  being  a  resident  of  Virginia  when 
the  cause  of  action  accrues  against  him,  and 
being  then  suable  In  that  State,  the  defendant 
shallDot,  Id  computing  the  time  In  which  he 
must  be  sued,  have  the  benefit  of  any  absence 
caused  by  bis  departure  after  such  right  of  ac- 
tion accrued,  and  before  the  expiration  of  the 
period  limited  for  the  bringing  of  suit.  The 
plaintiff  was  at  liberty  to  sue  the  defendant 
wherever  be  could  6nil  bim.  Having  elected 
to  sue  him  in  Virginia,  the  courts  sitting  there 
must  give  effect  to  the  limitation  prescribed  by 
her  law,  without  any  saving  in  favor  of  the 
plaintiff  on  accountof  the  dcfcnduut's  removal 
prior  to  the  making  of  any  contract  whatever 
with  the  plaintiff. 

TJie  judgment  is  retcrsed,  with  directions  to 
grant  a  new  trial,  and  for  further  proceeding* 
in  etn^ormitjf  with  Viis  opiniim. 


WILLIAM  S.  MELLEK.  Trustee.  BT  al.,  |3SS1 
AppU., 

V. 

THB  MOLINE  MALLEABLE  IRON 

WORKS   ET  Al- 

(See  8.  C  Reporter's  ed.  8SS-871.) 

Intotvent  corporation — property  a  irvH  fund^ 
Act  of  March  S,  1875— action  to  tuigect  prop- 
erty to  debts  and  to  remove  a  hen — decree  not 
collaterally  assailed — immediate  sale — irret^tt- 
tarity— notice  to  appearandplead—pwrc/Uuer 
pendente  lite. 

1.  When  a  corporation  beoomes  Insolvent,  It  Is  so 
far  civilly  dead  that  Its  property  may  lie  odmln- 
iatered  asa  trust  fund  for  the  twneflt  of  its  stock- 
botders  and  creditors. 

2.  A  court  of  equity,  at  the  Ingfanoe  of  the  proper 
parties,  wUl  then  make  those  fmids  trust  funds, 
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wbicb.  In  other  otKumstanoes,  aie  m  much  the 
•baohite  propeatty  at  the  oorpwatloo  at  an? 
iiiBD*B  property  Is  bte. 

8.  A  suit  asalDStan  iDSOlveiit  oorporatlon  to  sub- 
ject ita  propert7  to  the  parmeat  of  Its  debta  and 
to  remove  a  Uen  on  It  oreated  by  a  tnNt  deed  and 
cbatrel  mortgage  !■  one  within  the  Act  of  llarcb 
8,1976. 

i.  Whether  the  BUlt  to  remove  such  lien  oould  be 
bruu^bt  before  ptaiotlD  had  exhausted  bis  IckuI 
remedies  by  JudgmeDt  and  ezecutioo  waa  one  of 
tbe  qiieatioiia  neoeomry  to  be  determioed  in  the 
BUlt  and  any  error  In  deciding  It  would  not  au- 
thorize even  the  Bamecourt,  ill  nn  orlglnai.  Inde- 
pendent suit,  to  treat  tbe  decree  us  void. 

ih  If  tbe  court  erroneously  ruled  upon  any  luch 
question  Its  decree  could  not  for  that  reason  be 
•SBBlled  In  a  oollatvral  proceeding  as  void  for 
want  of  Jurisdiction.  Ad  adjudication  that  a 
partloDlar  case  to  of  equitable  cogninnoe,  oaonot 
bedisturbcdbyanoriglDal  suit  Buoh adjudica- 
tion Is  not  void,  even  If  erroneoua. 

Whether  tbe  condition  of  tbe  property  was 
such  us  to  require,  for  tbe  protection  of  tbe  par- 
ties, that  it  be  sold,  was  a  matter  for  tbe  court, 
in  its  dtecroUon,  to  determine.  If  tbe  circum- 
stances Justified  Immediate  action,  the  court  hod 
power  to  order  R  sale  In  advance  of  aflnal  decree. 

T.  It  tbe  sale  was  irregular,  by  reason  of  ita  being 
onlerHl  und  made  before  a  defendant  was  direct- 
ed to  uppear  and  plead,  answer  or  demur,  that 
docs  not  affect  the  Jurisdiction  of  the  court  tc 
render  aflnal  decree  In  respect  to  bto  interest  In 
tbe  property. 

a.  The  proceedings  confomiedto:beAct  -;JMarch 
8, 1875,  where,  before  the  final  decree  was  ren- 
dered, suob  defendant  bad  been  served  with  a 
oopy  of  the  aoveral  orders  requiring  falm  to  ap- 
pear and  picnd,  answer  and  demur,  to  Uie  cNrlgl- 
nal  and  supplemental  bills  and  to  tbe  cross  bill, 
and  was  in  default  in  respect  to  each  order. 

9.  A  purchaser  penOmt*  Ut€  cannot  relltigotc.  in 
anoiiginal,  independent  suit,  the  matters  deter- 
mined in  thesult  to  which  his  vendor  was  a  party. 

[No.  250.} 

Al^td  April  16,  1889.   Decided  May  IS,  1889. 

APPEAL  from  a  decree  of  the  Circuit  Court 
of  tbe  United  Blates  for  the  Northein  Dis- 
trict of  Illinois,  sustaining  a  plea  in  bar  to  a  suit 
brought  hy  the  appellants  and  dismissing  tbeir 
bill  of  complnict  for  want  of  equity,  tbe  suit 
heioe  brought  for  tbe  foreclosure  of  a  trust 
deea  and  chattel  mortage,  tbe  sale  of  the  prop- 
ertj,  and  the  dlaporitlon  of  the  proceeds  ac- 
cordlDg  to  the  AffOz  of  the  parUes  in  interest. 
Affrmtd. 

Stntcment  by  Jfr.  H&rlaai 
This  is  an  appeal  from  a  final  decree  snstain- 
ine  a  pica  In  bar  to  a  suit  brought  by  the  ap- 
neilants.  and  dismissing  their  bill  of  complaint 
for  want  of  equity. 

On  the  23d  of  Jane,  1883.  tbe  Mollne  Malle- 
able Iron  Works,  an  Illinois  corporation  doing 
Imsincss  at  Holine,  in  that  State,  executed  a 
deed,  which  was  duly  acknowle:igctl  and  re- 
corded, connying  to  Charles  F.  Ucmenway 
serernl  lots  or  parcels  of  htnd  in  that  dty. 
Tbe  deed  recites  that  8.  W.  Wheelook  and  A. 
L.  Carson  bad  been  Induced  by  tbe  gmntor, 
which  was  in  need  of  money  to  carry  on  its 
bniinrss,  to  guarantee,  by  Indorsing,  its  com- 
mercial paper  to  the  extent  of  i|48.000  (of  which 
|48,-V)0  wai  then  outstanding  and  unptdd),  by 
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the  promise  to  protect  the  same  by  a  lien  on 
those  premises;  and  Uiat  George  H.  Ilill,  uf 
Ohio,  and  tbe  J.  8.  Keator  Lumber  Company 
bad  been  induced  by  it  to  guarantee,  in  the 
same  way,  other  of  its  commercial  pnper,  llie 
former  to  the  extent  of  $20,0()0,  and  the  laller 
to  tbe  extent  of  $1,000.  It  also  recites  tbnt  tbe  [354] 
grantor  bad  agreed  with  each  of  the  guaran- 
tors to  meet  said  paper  as  It  fell  due,  so  that 
neither  of  Ibeoi  slioiild  besubiocted  to  any  lia- 
bility, loss,  cost,  damage,  or  expense  byn^ason 
of  having  severally  made  siicb  guaranties  or 
indorsements.  The  conveyance  to  Hemeinvay 
was  in  trust  to  secure  and  protect  said  guantn* 
tors,  respectively,  against  all  liability  arifiiug 
from  sucb  indorsements,  with  power  in  the 
trustee,  upon  tbe  request  of  citlior  guarantor, 
or  of  his  legal  representatives — if,  at  tiie  time 
of  such  request,  tljcreexisted  any  liability  upon 
the  part  of  the  person  so  requesting —  to  fore- 
close the  deed  and  sell  and  convey  the  property 
and,  out  of  tbe  proceeds,  after  paving  the  ex- 
penses of  foreclosure  and  sale  ana  reasonable 
solicitors'  fees,  to  pay  the  guiirantors  all  costs, 
damages  and  expenses  to  which  they  may  have 
been  subjected;  "it  l)eing  the  intention  tlint  the 
property  conveyed  Iicrebv  shall  lie  underslood 
to  be  for  anil  slinll  Rtand  for  security  to  each  of 
the  parties  aforesaid,  viz.:  Wlieelock,  Carson, 
Hill,  and  Eeator  Lumber  Company,  alike  in 
proportion  to  the  ultimate  liability  to  n  hicb 
each  may  be  subjected;  and  that  they  shall  re* 
ceive  the  benefit  and  protection  pro  raUi.  ac- 
cording to  the  extent  of  their  liability  and  In 
proportion  thereto." 

As  part  of  the  same  transaction,  the  Molina 
Malleable  Iron  Works  executed  its  chattel  mort- 
gage, wbicb  wcs  duly  Hcknowleil!rc<l  and  re- 
coroed,  conveying  to  Ilemenway,  upon  like 
trusts  and  comfitions,  certain  personal  property 
In  Illinois,  consisting,  in  part,  of  iiialleaiile 
iron,  manufactured  and  in  process  of  manufac- 
ture by  the  grantor. 

The  Molinc  Malleable  Iron  Works  made  da- 
fault  In  ihe  payment  of  tbe  notes,  and  in  the 
performance  of  its  obligations  as  set  forth  in 
the  trust  deed  and  chattel  mortgage. 

On  the  12th  of  April,  1S84,  Gcnr^rre  R.  Hill 
sold  and  conveyed  his  entire  Interest  in  the  trust 
deed  and  cliatlel  mortgage,  and  in  the  saiil  in- 
debtedness of  $20,000,  to  tbe  appellant  Mellcii. 
In  trust  for  tbe  sole  use  and  benefit  of  the  ap- 
pellant Sophia  H.  Boyd. 

Tbe  present  suit  was  commenced  bv  an  orig- 
inal bill  exhibited,  May  5,  1884,  by  said  Mcllen 
and  Boyd,  citizensof  Oblo,  against  tbe  Molioe 
Malleable  Iron  Works,  Hemenway,  Wbeelock, 
Stephen  T.  Walker,  Carson,  and  Jeremiah  S.  [3551 
Keator  and  Ben.  C.  Eeator,  late  partners  as  J. 
8.  Eeator  &  Son,  all  citizens  of  Illinois.  The 
bill  shows  that  Hill  was  compelled  to  pav  and 
did  pay  off  the  debt  of  $20,000,  with  the  'Inter- 
est accruing  on  the  several  notes  aggregating 
that  sum. 

It  states  that  In  a  suit  In  equitv,  instituted  in 
tbe  Circuit  Court  of  the  United  'States  for  tbe 
Kortliem  District  of  Illinois,  on  the  2d  day  of 
July.  18S3.  by  theNaliounI  Furnace  Company, 
a  corporation  of  Wisconsin,  in  behalf  of  itse'lf 
and  other  general,  unsecured  creditors  of  the 
Mollne  Malleable  Iron  Works  against  the  last 
named  corporation,  George  II.  Hill,  and  others, 
the  said  trust  deed  and  chattfl  mortgage  were 
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assailed  as  null  and  roid,  as  agalost  the  general 
creditors  of  the  Molioe  Malleable  Iron  Works, 
upon  the  following  grouods; 

"Firtt  Because  they  constitute  a  partial  as- 
sifrnnient  for  the  benetit  of  creditors  by  which 
said  corporatioD  seeks  to  prefer  the  iDdorscrs 
therein  oamed  In  prefereoce  to  the  other  cred- 
itors of  the  corporation,  which  said  attempt 
your  orator  is  advised  and  believea  la  fnudu- 
lent  and  unlawful  under  the  statutes  of  the 
btute  of  Illinois. 

Second.  Because  the  said  assignment  does 
not  purport  to  put  the  said  assignee  in  posses- 
sion of  said  property,  and  the  said  assignee  has 
not  actually  taken  possession  thereof  and  has 
not  given  bond  to  the  County  Court  of  Rock 
Island  County,  as  provided  by  law  in  the  case 
of  assignments  for  the  benefit  of  creditors,  and 
it  is  not  intended  to  file  such  bond  or  distribute 
the  said  assigned  property  under  the  provisions 
of  the  statutes  in  sucb  cases  made  and  pro- 
vided. 

"  Third.  That  the  two  asstgnments  consti- 
tute a  part  of  the  same  transaction,  and  that 
the  chattel  mortgage  upon  the  personal  proper- 
ty therein  descriued  is  void  as  against  the  cred- 
itors of  the  said  corporation,  Iwcauae  the  said 
corporation  has  been  and  still  is  allowed  by 
the  said  assignee  to  manage,  control,  and  use 
the  properly  therein  described  in  the  usual  and 
ordinal  course  of  business  to  thje  same  extent 
and  in  the  same  manner  as  the  same  were  used 
by  the  said  corporation  before  the  execution 
of  the  said  chattel  mortgage. 

"  Fourth .  Because  the  said  documents  oper- 
ate, and  were  designed  to  operate,  to  binder  and 
delay  the  creditors  of  the  said  Mollne  Malle- 
able Iron  Works  In  the  collection  of  their  debts. 

"Fifth.  Because,  as  agtinst  the  fair  and 
honest  creditors  of  the  snid  corporation,  the 
preference  sought  to  be  given  to  the  said  Hill 
and  the  said  Carson,  two  of  the  directors  of  the 
said  corporation,  Is  null  and  void. 

"  Sink.  For  divers  other  reasons  your  ora- 
tor has  been  advised  that  all  of  the  aforesaid 
acts  and  doings  of  the  said  Molioe  Malleable 
Iron  works,  as  against  your  orator  and  Uie 
other  bona  fide  creditors  of  said  corporation,  are 
null  and  void." 

The  object  of  that  suit,  as  the  bill  In  the  pres- 
ent case  avers,  was  to  obtain  a  decree  dissolv- 
ing the  Moline  MnUeable  Iron  Works  as  a  cor- 
poration, closing  up  its  business,  ascertaining 
the  onaount,  as  well  of  its  assets  applicable  to 
the  payment  of  debts,  as  the  extent  to  which 
its  mrectors  andolbcers  were  liable  to  creditors, 
and  adjudging  that  the  said  conveyances  exe- 
cuted by  that  cor^raiion  were  fraudulent  and 
void  as  to  the  National  Furnace  Company  and 
other  creditors. 

It  is  further  alleged  that  the  debt  of  the  last 
named  corporation  was  not,  nor  was  any  part 
of  it,  due  when  it  brought  said  suit,  and  was  not 
secured  by  any  attachment  or  other  process 
against  the  property  of  the  debtor  corporation; 
that  it  had  not  exhausted  its  legal  remedies  for 
the  collection  of  its  debt,  and  had  no  lien  or 
claim  to  the  property  covered  by  said  trust  deed 
or  mortgage;  and,  consequently,  that  the  court 
could  not  and  did  not  acquire  jurisdiction  to 
make  anr  valid  decree  aJtectlDC  the  interest 
ofsaldHlU. 
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The  relief  sought  In  the  present  suit,  by 
original  bill,  was  the  foreclosure  of  said  trust 
deed  and  cbnitel  mortirage,  the  sale  of  the  prop- 
erty, and  the  disposition  of  the  proceeos  ac- 
cording to  the  rights  of  the  parties  for  whose 
protectloa  those  instruments  were  executed; 
and  this,  without  reference  to  the  proceedings 
and  final  decree  In  the  mXiot National  Furnaet 
Company  v.  Moline  Malleable  Iron  Work$.  18 
Fed.  Rep.  863. 

The  defendants  Stillmon  W.  Wbcelock.  A. 
L.  Carson,  Charles  F.  Hemenway,  J.  S.  Eea-  [367] 
tor,  and  Ben.  C.  Keator  filed  a  plea  In  bar  of 
this  suit.  As  the  correctness  of  the  decree  be> 
low  depends  entirely  upon  the  sufflcient^  of 
that  plea,  it  is  here  given  in  full: 

"That  long  prior  to  the  time  when  said 
Qeoige  H.  Hill  sold  and  ctmveyed  to  said  com- 
plainant Melleo,  in  trust  for  the  use  and  bene- 
fit of  said  Sophia  H.  Boyd,  his  interest  In  said 
trust  deed  and  chattel  mortgage,  as  alleged  in 
said  bill  of  complaint,  to  wit,  on  the  2d  day  of 
July,  1883,  the  said  National  Furnace  Compa- 
ny ,'in  its  own  behalf  and  on  beh.i]f  of  all  the 
creditors  of  the  Moline  Malleable  Iron  Works, 
exhibited  its  original  bill  of  complaint  tn  this 
honorable  court  and  made  parties  defendant 
thereto  said  Moline  Malleable  Iron  Works, 
Stillman  W.  Wheelock,  George  H.  Hill,  Ama- 
ziuh  L.  Carson,  Charles  P.  Hemenway,  Henry 
H.  Hill,  Stephen  T.  Walker.  Walter  J.  Entrl- 
ken,  and  the  J.  8.  Keator  Lumber  Company, 
thereby  stating,  among  other  things,  tliat  said 
National  Furnace  Company  was  a  creditor  of 
said  Moline  Malleable  Iron  Works,  and  that  at 
tlie  time  when  the  said  Moline  Malleable  Iron 
Works  executed  the  said  trust  deed  and  chattel 
mortgage  it  was  insolvent  and  its  indebtedness 
was  largely  in  excess  of  its  capital  stock,  and 
that  Its  omcers  and  directors  nad  assented  to 
the  creation  of  its  indebtedness,  and  that  the 
said  conveyances  were  fraudulent  and  void  as 
aeainst  creditors  of  said  Moline  Malleable  Iron 
Works,  and  therein  and  thereby  prayed,  among 
other  things,  that  a  receiver  might  be  appoint- 
ed to  take  charge  of  and  manage  the  property 
of  the  said  corpopation  under  theordersofthu 
court,  and  that  the  said  trust  deed .  and  chattel 
mortgage  miriit  be  held  and  adjudged  fraodn- 
lent  and  voltTaa  against  said  National  Furnace 
Company  and  credilora  of  said  Moline  Malle- 
able Iron  Works;  to  which  said  bill  these  de- 
fendants put  in  their  several  answers,  and  said 
Moline  Malleable  Iron  Works,  Henry  H.  Hill, 
and  Stephen  T.  Walker  interpose  their  several 
demurrers;  that  after  exhibiting  said  bill  of 
complaint,  to  wit,  on  the  first  day  of  Aueust, 
1888,  upon  the  application  of  said  National 
Furnace  Company,  for  the  preservation  of  the 
property  of  the  said  corporation  peading  the 
said  suit,  and  for  the  benefit  of  all  parties  in- 
terested therein  and  in  the  proceeds  thereof,  [3S8] 
this  honorable  court  entered  an  order  in  said 
cause,  as  appears  of  record  In  this  court,  up- 
pointing  one  Robert  B.  Jenkins  receiver  of  the 
said  Moline  Malleable  Iron  Works,  and  of  lis 
property,  and  directing  him  to  take  and  hold 
possession  thereof  under  the  orders  of  this  hon- 
orable court,  and  directing  the  said  UolUw 
Malleable  Iron  WorlEs  to  transfer  and  coovcv 
to  said  receiver  its  entire  property,  both  ml  and 
personal,  and  to  delim  up  to  said  lecetver  tha 
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possession  thereof;  and  tbnt  tbereupon  tbesold 
Holine  Malleable  Iron  Works  did  transfer,  con< 
vey,  and  deliver  up  to  said  receiTertts  property 
and  the  possession  thereof,  and  said  receiver 
did  enter  into  and  take  possession  thereof. 

"That  thereafter  and  long  prior  to  the  time 
when  said  George  H.  HilJ  sold  and  conveyed  to 
■aid  complainatit  Mellen  bis  interest  In  said 
trust  deed  and  mortgage,  to  wit,  on  Uie  38th 
day  of  November,  1^,  the  defendant  Stillman 
W.  Wheelock,  by  leave  of  this  honorable  court, 
flled  bis  cross  Inll  of  complaint  in  the  aforesaid 
cause,  made  parties  defendant  to  said  cross  bill 
said  Moline  Malleable  Iron  Works,  the  National 
Furnace  Company,  Qeorge  H.  Hill,  Charles  F. 
Hemcnway,  and  said  Carson,  and  therein  staled, 
among  other  things,  that  in  the  year  1880  the  said 
Moline  Malleable  Iron  Works  requested  that  be 
and  the  said  Carson  should  become  guarantors 
for  it  upon  its  commercial  paper,  and  promised 
to  give  them  security  from  any  liability  to  loss 
by  reason  thereof  by  liens  on  its  property,  and 
that  at  this  request  and  in  reliance  upon  this 
promise  they  became  guarantors  for  it  from  time 
to  time  to  the  amount  of  about  fifty  thousand 
dollars  ($50,000);  that  afterwards,  on  Novem- 
ber 12,  1882,  a  resolution  was  adopted  by  said 
corporation  authorizing  Its  officers  to  execute 
proper  instruments  to  secure  them  from  loss, 
autl  that  thereafter,  at  the  request  of  said  Whee- 
lock, said  corporation  executed  said  trust  deed 
and  mortgage,  and  that  neither  Wheelock  nor 
Carson  were  in  any  way  inlcrested  in  or  con- 
nected with  said  companv  when  they  incurred 
this  liability  at  its  request;  that  after  the  said 
resolution  of  NoTember  12,  1882,  was  adopted 
[360]  by  said  cotiipany  said  Qeorge  H.  Hill,  who  was 
a  stockholder  and  director,  became  a  guarantor 
for  said  company,  and  that  bv  ana  through 
his  influence  as  an  officer  of  said  company  he 
was  named  a  beneficiary  under  said  trust  deed 
and  mortgage;  that  the  said  company  was  then 
largclT  indebted  In  excess  of  its  capital  stock, 
and  that  said  Oeorge  H.  Hlfl  had  assented  to 
the  creation  of  this  Indebtedness  and  was  liable 
to  its  creditors  for  this  excess,  and  that  said 
trust  deed  and  mortgage  were  a  valid  security 
to  said  Carson  and  the  J.  S.  Eeator  Lumber 
Companv,  but  that  said  Hill  was  not  entitled  to 
have  and  receive  the  security  thereof;  that  the 
said  property  covered  by  the  said  trast  deed  and 
chattel  mortgage  was  rapidly  depredating  io 
value  and  should  be  sold  aa  soon  as  possible; 
and  praying,  among  other  things,  that  tbe 
said  trust  deed  and  coatlel  mortgage  might  be 
declared  valid;  that  the  said  receiver  might  be 
directed  to  sell  immediatelv  the  property  de- 
scribed in  said  trust  deed  ana  mortj^ge,  togeth- 
er with  the  other  property  of  said  company, 
and  the  proceeds  oi  the  safe  of  the  property  de- 
scribed in  said  trust  deed  and  mortgage  might 
be  applied  in  satisfaction  of  and  to  relieve  said 
Wheelock,  Carson,  and  J.  S.  Keator  Lumber 
Company  from  the  liabilities  assumed  bv  them 
as  indorsera  for  said  Molloe  Jtfalleabfe  Iron 
Works,  and  the  balance  disbursed  pro  rata 
among  the'  creditors  of  said  company;  that 
thereupon,  to  wit,  on  the  28tb  day  of  Novem- 
ber, 1883,  it  was  ordered  by  this  honorable 
court,  as  appears  of  record  In  this  court  In  said 
cause,  that  said  National  Furnace  Company, 
tbe  Holine  Malleable  Iron  Works,  Hemenway, 
Csnra,  and  George  H.  EUl  plead,  answer,  car 

isi  v.  s. 


demur  to  the  said  cro<»  bill  on  or  before  the 
20th  day  of  December,  1888,  and  that  a  copy 
of  said  order  be  served  on  said  Hill  on  or  be- 
fore December  6,  1883,  and  that  in  case  said 
Hill  did  not  appear  and  plead,  answer,  or  de- 
mur to  said  cross  bill  as  aforesaid  the  same 
should  be  taken  as  confessed  by  him;  that  said 
order  was  duly  served  on  said  Hill  on  tbe  1st 
day  of  Decemijer,  1888,  to  wit,  long  prior  to 
the  making  of  the  said  assignment  to  said  Mel- 
len; that  the  said  defendants,  tbe  National  Fur- 
nace Company.  Hemenway.  and  Carson,  an* 
swered  said  cross  bill,  asdirectcd  by  said  order. 
'  but  that  said  Hill  and  said  Moline  Malleable 
Iron  Works  failed  to  appear  in  said  cause  and  [S601 
to  plead,  answer,  or  demur  to  said  cross  bill 
therein,  as  directed  by  said  order;  that  there- 
after, to  wit,  on  the  22d  day  of  December, 
1888,  the  said  receiver  filed  bis  petition  to  said 
cause,  allegioc,  among  other  things,  that  the 

firoperty  of  said  Moline  Malleable  Iron  Works 
n  his  possession  as  such  receiver  fand  in- 
cluding therein  the  Raid  property  covered  by 
said  trust  deed  and  chattel  mortgage)  was  rapid- 
ly depreciating  in  value,  and  that  for  the  inter- 
ests of  all  persons  who  might  be  interested  there- 
in, and  to  realize  anything  for  the  creditors 
therefrom,  it  should  be  sold  at  once,  and  pray- 
ing thathe  might  be  authorized  to  offerthesatd 
property  forsde,  and  that  thereupon  it  was  or- 
dered, on  said  petition  being  filed,  by  this  hon- 
orable court,  as  appears  of  record  in  said  cause 
In  this  court,  that  the  said  receivershould  offer 
and  advertise  for  sale,  Io  the  manner  directed 
by  said  order,  all  of  said  property,  and  should 
report  bids  tiberefor  to  this  court 

"That  thereafter,  to  wit, -on  the  20th  of 
February,  1884,  said  receiver  filed  in  said  cause 
bis  report,  stating  therein.  In  substance,  that 
he  had  advertised  and  offered  said  property  for 
sale  Id  the  manner  and  as  directed  by  said  or- 
der, and  that  the  highest  bid  recdved  b^  him 
therefor  was  that  of  SUIlman  W.  Wheelock,  fa 
the  amount  of  thirty  thousand  dollars  (|30,000)| 
that  it  wes  thereupon  ordered  b^  this  honor- 
able court,  as  appears  of  record  in  this  court, 
that  all  persons  should  show  cause,  by  the  28th 
dyr  of  February,  1884,  why  said  bid  of  said 
Wheelock  should  not  be  accepted;  and  that 
thereafter,  to  wit,  on  the  8d  day  of  March, 
1884,  it  was  ordered  by  this  honorable  court  in 
said  cause,  as  appears  of  record  in  this  court, 
that  the  said  bia  of  said  Wheelock  for  said 
property  be  accepted,  and  that  said  receiver 
sell  and  convey  the  same  to  him,  and  that  there- 
upon said  receiver  did  sell  and  convey  the  said 
property  to  said  Wheelock  in  accordance  with 
said  oraer. 

"  That  thereafter,  to  wit,  on  the  8d  day  of 
March,  1884,  It  appearing  to  this  honorable 
court  that  said  George  H.  Hill  resided  beyond 
the  jurisdiction  of  this  court,  it  was  ordered  by 
this  honorable  court,  aa  appears  of  record  In 
this  court,  that  said  George  H.  Hill  do  appear 
and  plead,  answer  or  demur  to  the  said  origl-  [361] 
nal  and  aupplemeatsl  Mil  of  complaint  In  a«d 
cause  on  or  oefore  tbe  15th  day  of  April,  1884, 
and  that  a  copy  of  said  order  should  be  served 
upo'  said  Hill  on  or  before  the  16th  day  of 
Matoh,  1884,  and  that  in  case  be  did  not  ap- 
pear, plead,  answer,  or  demur  to  said  bill  as 
directed  tlie  same  should  be  taken  as  confessed 
by  him;  and  that  thereafter,  to  wit,  long  prior 
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to  the  time  wbeo  said  Hiil  sold  and  coDveyed 
to  sMiil  Mellen  his  inicrcst  io  said  trust  deed 
■Dil  iiiorigage,  a  ccrtilied  copy  of  said  order 
Was  si;rvcd  oa  said  Hill ;  and  thereafter,  to  wil, 
on  the  22d  day  of  April,  ISU,  said  Hill  not  ap- 
pearing and  pleading,  nnswiiring,  or  demurrio^ 
to  t^aid  original  and  supplemental  bill,  as  di- 
rected by  said  order,  it  was  ordered  by  this 
honorable  court  in  said  cause,  as  qow  appears 
of  record  therein  in  this  court,  that  saia  origi- 
Dal  and  siinplcmental  hill  be  taken  as  confessed 
by  said  Hill. 

"  Tbai  thereafter,  to  wit,  oa  the  33d  day  of 
April,  IHH,  long  prior  to  tlie  filing  of  the  snid 
bill  of  complaint  by  said  William  S,  Melleo, 
s:iid  Hill  not  having  appeared  and  pli^aded,  an- 
svvereii  or  demurred  to  said  cross  bill,  by  the 
order  of  this  court  entered  ia  said  cause,  and 
DOW  appearing  of  record  in  Ibis  court,  it  was 
onli  red  that  the  said  cross  bill  of  said  Whee- 
lock  be  taken  as  confessed  by  snid  George  H. 
llill.  and  afterwards,  to  wit,  od  the  26th  day  of 
June,  1884,  the  said  cause  came  on  to  be  heard 
uima  the  said  orl;;inal  nud  supplemeatal  bills 
of  complaint  and  answers  and  replications 
thereto,  and  upon  the  said  cross  bill  of  said 
^VhL'e)ock  and  the  noswcrs  and  replications 
thereto,  and  upon  Uie  testimony  taken  in  said 
cause,  and  a  dnal  decree  was  then  rendered 
therein,  which  now  appears  of  record  in  this 
court,  uud  it  was  tberem  found  by  this  hon- 
orable court,  amon^  other  things,  that  the 
Indebtedoess  of  said  MoHne  Malleable  Iron 
Works  was  in  excess  of  Its  capital  stock  In  the 
sum  of  $T''),000;  that  the  said  trust  deed  and 
cbatlcl  morrgagewerevalid  insofarastbey^Te 
to  said  Whcelock,  Carson,  and  the  J.  S.  Kea- 
tor  Lumber  Company  a  first  lien  on  the  prop- 
erty therein  described;  and  that  said  George 
H.  Hill  was  not  entitled  to  any  Hen  or  security 
by  reason  of  said  trust  deed  and  mortgage;  and 
that  the  same  were  Invalid  as  to  him,  because 
[362]  the  iiabihties  of  said  company  Id  excess  of  its 
cnpilul  stock  were  incurred  .while  he  was  one 
of  the  directors  and  its  vice  president,  and  with 
his  knowledge  and  assent  thereto,  and  because 
be  w:is  named  in  said  trust  deed  and  chattel 
mort.za^e  as  a  bcneficiarv  thereunder  through 
his  intliience  and  control  over  said  corporation 
ai  an  oflicer  thereof ;  and  it  was  thereby  de- 
creed, among  other  things,  lhatsaid  Wheelock, 
Carson,  and  the  J.  S.  Eealor  Lumber  Company 
wen^'  entitled  to  have  and  receive  the  proceeds 
derived  from  (he  sale  of  the  property  conveyed 
by  sjiid  trust  deed  and  mortgage  in  part  satis- 
fuctioD  of  the  Auma paid  by  uem  for  said  com- 
pany. 

"  All  of  which  matters  and  things  these 
dcft'udaDts  do  aver  and  plead  in  bar  to  said  bill 
of  complaint,  and  do  pray  judgment  of  this 
honorable  court  whether  they  should  make  any 
further  answer  to  said  bill  oi  complaint,  and  to 
be  hence  dismissed  with  their  costs  and  charges 
in  this  behalf  most  wrongfully  suataioed." 

This  plea  was  sustained,  the  present  bill  was 
taken  for  confessed  by  the  Moline  Halleabl» 
Iron  Works  and  Walker,  for  want  of  tdea.  de- 
murrer or  mswet,  and  the  suit  was  dumiBsed 
for  want  of  equity. 

Mr.  Thoa.  McDounll  for  aMKlIants. 

Meur$.  CharUa  M.  (Morn  and  BmmwI  A. 
X<^de  for  appellees. 
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Afr.  Juttiee  Ha,rl»n  delivered  the  opinion 

of  the  court: 

Was  the  decree  in  the  suit  instituted  by  the 
National  Furnace  Company  (to  be  berenfter 
called  the  Furnace  Company)  against  the  Mo-  1365] 
line  Malleable  Iron  Works  (to  be  hereafter 
called  the  Iron  Works)  and  others,  declaring 
that  Hill  was  not  entitled  to  a  lien  or  security 
by  reason  of  the  trust  deed  and  chattel  mort- 
gage of  June  23,  1883,  void  for  want  of  iuri.s- 
diction  in  the  court  that  rendered  itr  This  ia 
the  principal  question  in  the  present  case.  Its 
solution  depends  upon  the  construction  of  the 
eighth  section  of  the  Act  of  March  S,  1S75, 
determining  the  jurisdiction  of  the  Circuit 
Courts  of  the  United  States.  18  Stat  at  L.  472, 
chap.  137.  §  8. 

That  section  authorizes  an  order  to  be  mads 
directing  an  absent  defendant  In  any  suit 
brought  in  a  Circuit  Court  of  the  United  States 
to  enforce  any  legal  or  equitable  Hen  upon  or 
claim  to,  or  to  remove  any  Incumbrance  or 
lien  or  cloud  upon  the  title  to,  real  or  personal 
properly  wWtin  Oie  district  where  n-eh  ttiit  ia 
^ught — such  defendant  not  being  aii  inhabit- 
ant of  or  found  therein,  and  not  voluntarily 
appearing  io  the  suit—to  appear,  plead,  answer 
or  demur,  by  a  designated  day.  The  order 
must  be  served  upon  the  absent  defendant.  If 
practicable,  wherever  found,  and  upon  the  per- 
son, if  any,  in  charge  or  possession  of  the  prop- 
erty If  such  personal  service  be  not  pnicti- 
cable,  the  order  must  be  published  in  such 
manner  as  the  court  may  direct,  not  less  than 
once  a  week  for  six  consecutive  weeks.  If  the 
defendant  does  not  appear,  plead,  answer  or 
demur  within  the  Ume  timitra,  or  within  such 
further  lime  as  may  be  allowed,  the  cour^ 
proof  being  made  of  service  or  publication  of 
t\ie  order  and  of  the  performance  of  the  direc- 
tions therein  contained— may  "entertain  juris- 
diction and  proceed  to  the  hearing  and  adjudi- 
cation of  such  suit  In  the  same  manner  as  if 
such  absent  defendant  had  been  served  with 
process  within  the  said  district."  "But,"  tiie 
Act  declares,  "said  adjudication  shall,  as  re- 
gards said  absent  defendant  or  defendants 
without  appearance,  affect  only  the  property 
which  aliaU  have  been  tM  au^ect  of  tfie  auit  and 
under  the  juriadiction  of  the  court  tlierein, 
within  tuch  diatriet."  A  defendant,  not  per- 
sonally notified  as  provided  in  the  Act,  may 
within  one  year  after  SbbI  judgment  enter  his 
appearance  in  the  suit;  whereupon  the  court 
must  make  an  order  setting  aside  the  judgment 
and  permitting  him  to  plead,  on  payment  of  --|.| 
such  costs  as  sball  be  deemed  just;  the  suit  l*^! 
then  to  proceed  to  final  judgment,  uioording 
to  law.  The  previous  statute  gave  the  abova 
remedy  only  In  suits  "  to  enforce  any  legal  or 
equitable  lien  or  claim  against  real  or  personal 
property  within  the  district  where  the  suit  ii 
brought,"  while  the  Act  of  187S  gives  it  also  in 
suits  brought  "  to  remove  any  incumbrance  or 
lien  or  cloud  upon  the  title  to  "  such  property. 
R.  8.  g  738;  18  Stat  at  t.  472,  chap.  187,  §8. 

We  are  of  opinion  that  the  suit  instilutea  bj 
the  Furnace  Cfompany  against  the  Iron  Works 
and  others  belonged  to  the  class  of  suits  iast  de- 
scribed, The  trust  deed  and  chattel  mortgage 
Id  question  embraced  specific  property  wUblD 
the  district  in  which  the  suit  was  brought  The 
Furnace  Company,  la  behalf  of  Itseuand  otim 
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creditors  of  the  Iroo  Works,  clnltned  an  lotereat 
Id  sDch  property  as  constituting  a  trust  fund 
(or  tlie  pajmeot  of  tlie  debts  of  the  tatter,  and 
ttav  riirbt  to  have  it  subjected  to  the  payment  of 
tbeir  demaDds.  In  Graham  v.  La  Vroaae  ifi  M. 
R.  Go.  102  tl.  S.  148,  161  [2«:  106,  HI],  this 
court  said  that  "wbeo  a  corporation  became 
Insolvent,  it  is  ao  far  civilly  dead  that  Ha  prop- 
erty may  he  administered  ns  a  trust  fund  for  the 
benefit  of  Its  atockbolderg  aod  creditors.  A 
court  of  equity,  at  the  instance  of  the  proper 
partica,  win  thea  make  those  funds  trust  funds, 
nliicb,  in  other  circumstances,  are  as  much  the 
absolute  property  of  the  corporation  as  any 
man's  property  is  his."  See  also  Mvmma  v. 
Potomac  Co.  ^  U.  S.  8  Pet.  281,  286  [8:  9451; 
Morgan  Countv  v.  Allen,  108  U.  S.  498,  609 
(26:  408,  5021;  WabanJi,  St.  L,  A  P.  R.  Go.  v. 
Bam,  114  U.  S.  887.  594  [29:  285. 2381;  2  Story, 
Eq.  Jur.  S  1263;  1  Perry,  Trusts,  g  243.  The 
trust  deed  and  chattel  mortgage  executed  by 
the  Iron  Works  created  a  lieu  upon  the  prop- 
erty Id  favor  of  Wheeler,  Carsoo.  Hilt,  and  the 
Eeator  Lumber  Company,  superior  to  all  other 
creditors.  The  Pumace  Company,  in  behalf 
of  itself  and  other  unsecured  creditors,  as  well 
as  Wheelock,  denied  the  validity  of  Hill's  lien 
as  against  them.  That  lien  was  therefore  an 
Incumbrance  or  cloud  upon  the  title,  to  their 
prejudice.  UntO  aoeb  lien  or  Incumbrance 
waa  removed,  they  couM  not  know  the  extent 
of  their  Interest  &  the  property  or  hi  the  pro- 
ceeds of  its  sale.  The  case  made  by  the  origi- 
nal as  well  as  cross  suit  seems  to  be  within 
both  the  letter  and  the  spirit  of  the  Act  of  1876. 
{3071  however,  contended  that  the  Furnace 

Company  could  not  rightfully  invoke  the  aid 
alt  a  court  of  equity  to  remove  this  lien  or 
Incumbrance  until  it  had.  obtaining  judg- 
ment for  its  debt  and  suing  out  ezecutlon,  ex- 
hausted its  legal  remedies.  Jont»  v.  Green,  68 
U.  8.  1  Wall.  880  [17:  6631:  Fan  Weelv.  Win- 
ton,  115  n.  S.  228,  245  \p:  884,  887].  But 
that  was  one  of  the  questions  necessary  to  be 
determined  in  the  suit  brought  by  that  com- 
pany, and  any  error  In  deciding  It  would  not 
authorize  even  the  same  court,  in  an  original, 
Independent  suit,  to  treat  the  decree  as  void. 
Besides,  the  removal  of  alleged  liens  or  incum- 
brances upon  property,  the  closing  up  of  the 
affnirs  of  insolvent  corporations,  and  the  ad- 
ministration and  distribution  of  trust  funds, 
are  aubjcrts  over  which  courts  of  equity  have 
general  lurlsdicifon. 

It  is  also  suj^rested  that  the  coun  proceeded 
fa]  the  suit  instituted  bv  the  Furnace  Company 
upon  the  theory  that  it  was  maiotainable  un- 
der the  provisions  of  the  Illfnois  statute  giving 
courts  of  equitv  "full  power,  on  good  cause 
thowo,  to  dusolve  or  close  up  the  business  of 
any  ocnporation,  to  appoint  a  receiver  therefor 
who  shall  have  authonty,  by  the  name  of  the 
receiver  of  ancb  corporation,  to  sue  In  all 
courts  and  do  all  tbloga  necessary  to  cloaiog  up 
Ita  affairs,  as  commanded  by  the  decree  of  sucd 
court."  1  Starr  &  Curtis,  R.  S.  111.  618.  title 
"Oerporationa,"  chap.  8S,  ^  SS.  The  appel- 
lastt  carncttly  liialat  that  no  case  was  made 
that  would  bnog  that  suit  within  these  provi- 
sions of  the  minoia  statute,  or  that  woulo  give 
the  Fumnce  Company  any  right  to  have  the 
Iron  Works  disaolved  aa  a  corporation,  and  its 
business  cloaed  up.  And  on  behalf  of  the  ap- 


pellees  It  is  contended  that  llie  suit  brou|At  by 
the  Furnace  Company  was  not  an  ordinary 
creditor's  suit,  but  one  for  the  administration 
and  distribution  of  a  trust  fund.  In  the  view 
we  take  of  the  case  it  is  not  necessary  to  deter- 
mine the  soundness  of  any  of  these  proposi- 
tions; for,  if  the  court  erroneously  ruled  upon 
any  of  them.  Its  decree  could  not  for  that  rea- 
son he  assailed  In  a  collateral  proceeding  aa 
void  for  want  of  Jurisdiction.  An  adjudication 
that  a  particular  case  is  of  equitable  cognizance, 
cannot  be  disturbed  by  an  original  suit.  8ucfa 
adjudication  is  not  void,  even  if  erroueous. 

This  brings  us  to  the  question  whether  the 
steps  taken  in  the  suit  brought  by  the  National  [368] 
Furnace  Companv  were  such  as  authorized  a 
deoree  that  woulo  affect  Bill's  interest  In  the 
proptrty  covered  by  the  trust  deed  and  chattel 
mortgage.  We  lay  out  of  view  the  fact  that 
Hill  was  a  citizen  of  Ohio,  and  neither  ap- 
peared, nor  was  served  with  process  within  the 
district  in  which  the  suit  was  brought.  He 
was  personally  served  with  copies  of  the  orders 
requiring  him  to  plead,  answer,  or  demur,  and 
the  decree  only  affects  his  interest  In  property 
wkhin  the  territorial  limits  of  that  district. 

It  appears  from  the  plea,  upon  which  the 
cause  was  heard,  that  on  the  1st  of  August, 
1883,  after  the  present  appellees  had  answered 
the  (Hrieinal  bill  in  most  part,  and  after  the 
Iron  worka  had  demOned,  the  <»nirt,  upon  the 
application  of  the  Furnace  Company,  appoInU 
ea  a  receiver  to  take  possession  of  the  property 
of  the  first  named  company,  including  that 
covered  by  the  trust  deed  and  chattel  mort- 
gage, for  the  benefit  of  parties  Interested  in 
it;  and  that,  on  the  28th  pt  Kovember,  1888 
Wheelock,  by  leave,  filed  hb  cross  bill  against 
the  Iron  WorkS,  the  Furnace  Company.  Oeo. 
H.  Hill,  Hemenway,  and  Carsoo,  asking  a  de- 
cree declaring  aaia  trust  deed  and  mortgage 
valid  as  to  himself,  Carsoo,  and  the  Eeator 
Lumber  Company,  and  void  as  to  Bill.  He 
alleged  that  the  property  embraced  In  the  trust 
deed  and  chattel  mortgage  was  rapidly  depred- 
ating in  value,  and  ought  to  be  .sold,  and  the 

Sro^eda  applied,  primarily,  to  relieve  himself, 
arson,  and  the  Eeator  Lumber  Company  from 
the  liabilities  assumed  by  them  as  inaorsers  for 
the  Iron  Works.  On  the  same  day  an  order 
was  entered  requiring  the  defendants  to  the 
cross  bill  to  plead,  answer,  or  demur  to  the 
same  on  or  before  December  SO,  1888,  and  pro- 
viding that  If  Hill  (being  served  with  a  ocn^ 
of  the  order  im  or  before  December  S,  188^ 
did  not  appear,  plead,  answer,  or  demur  to  the 
cross  hill,  by  the  time  fixed,  the  same  would 
be  taken  as  confessed  by  hfan.  Hill  was  served 
— presumably  in  Ohio,  where  he  resided — on 
the  1st  of  December,  1888,  with  such  coot; 
but  neither  he  nor  the  Iron  Works  appeared, 

e leaded,  answered,  or  demurred  to  toe  croai 
ill.  It  appearing  from  the  petition  of  the  re- 
ceiver, filed  DecembOT  22,  1883,  that  the  prop- 
erty covered  by  the  tnut  deed  and  mortgage 
was  rapidly  depreciating  in  value,  he  was  au< 
thorized  by  an  order  of  court  to  advertise  and  fSOOl 
sell  it.  HedMselllt,  and,  February  90, 1884, 
reported  a  sale,  by  him,  to  Wbeelock.  punutuit 
to  and  in  the  manner  directed  bv  the  court. 
That  sale  was  approved,  lime  befog  given  to 
show  cause  why  ft  should  not  he  confirmed. 
The  property  was  conveyed     the  receiver  to 
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Wtieelock.  On  the  Sd  of  March,  1884.  Hill 
was  required  by  order  of  court  to  appear  on  or 
before  April  15,  1884,  and  plead,  naswer.  or 
demur  to  the  orlfrinal  and  supplemental  bill, 
and  it  WB&  orderM  that  if  he  did  not,  on  or 
before  the  latter  day,  being  previously  served 
with  a  copy  of  such  order,  appear  and  plead, 
answer  or  demur,  the  bill  would  be  taken  as 
confessed  by  faim.  Long  prior  to  the  sale  to 
Mellen  of  Hill's  interest  m  the  trust  aod  mort- 
gage the  latter  was  served  with  a  copy  of  the 
order  of  March  8,  1884,  aod  on  the  22d  of 
April,  1884,  the  original  and  supplemental 
bills.  Hill  not  baTing  appeared,  nnd  answered, 

E leaded  or  demurrea,  were  taken  as  confessed 
y  bim.  Oo  tbe  succeeding  day  a  like  order 
was  entered  against  bim  as  to  the  cross  bill,  he 
not  baviog  appeared,  pleaded,  answered  or  de- 
murred thereto.  The  cause  came  on  to  be 
heard  on  the  26th  of  June,  1884,  upon  the  orig- 
inal and  supplemental  bill,  upon  the  cross  bill, 
npoD  the  answer  and  replications  thereto,  and 
upon  the  testimony  taken  in  tbe  cause,  when 
the  final  decree  was  rendered  as  set  forth  io  the 

{tlea  embraced  io  tbe  statement  of  facts  pie;:ed- 
ng  this  opinion. 

A  large  part  of  tbe  argument  on  behalf  of 
the  appellants  is  in  support  of  the  proposition, 
thai,  as  the  order  requiring  Ulll  to  appear  and 
plead,  answer  or  demur,  to  tbe  original  and 
supplemental  bills  was  not  made  until  after 
the  receiver  bad,  by  order  of  tbe  court,  sold 
tiie  property,  the  sale  was  a  nullity.  We  do 
not  assent  to  this  view.  Whether  the  condi- 
tion of  tbe  property  was  sucb  as  to  require,  for 
the  protection  of  the  parties,  that  it  be  sold, 
was  a  matter  for  the  courL  in  its  discretion,  to 
determine.  There  is  DoUilDg  to  show  that  the 
<m)er  of  sale  was  even  ImprovideDtly  made, 
much  less  that  it  was  procured  by  fraud,  or 
that  tbe  property  was  sacrificed.  If  tbe  cir- 
cumstances justified  Immediate  action,  the  court 
had  power  to  order  a  sale  in  advance  of  a  final 
1 370]  decree.  The  sale  was  not  ordered  or  made  un- 
til after  Hill  had  been  duly  served  with  a  copy 
of  the  order  of  November  28.  1683,  to  appear 
and  plead,  answer  or  demur,  to  the  cross  bill 
by  the  day  fixed  in  that  order.  If  the  sale  was 
Ineeular,  by  reason  of  it  being  ordered  and 
madie  before  Hill  was  directed  to  appear  and 
plead,  answer  or  demur,  to  the  ori^oal  and 
supplemental  bills,  that  is  not  a  matter  affect- 
'jig  tbe  Jurisdiction  of  tbe  court  lo  render  a 
final  decree  in  respect  to  his  interest  in  tie 
property;  for  tbe  proceeds  took  the  place  of 
tbe  ir^perty,  and  whatever  rights  Hiil  had  in 
tbe  latter  were  transferred  to  the  former. 

So  that  the  real  question,  upon  this  part  of 
the  case,  is  whether  tbe  proceedings  in  ques- 
tion ccnformed  to  tbe  Act  of  March  8,  1875. 
We  are  of  opinion  that  tbev  did.  Before  the 
final  decree  was  rendered,  Hill  had  been  served 
with  a  copy  of  the  several  orders  requiring  bim 
to  appear  and  plead,  answer  and  demur,  as 
well  to  the  originaT  and  supplemental  bills  as 
to  the  cross  biu,  aod  was  in  default  in  respect 
to  each  order.  It  may  not  have  been  in  ac- 
cordance with  tbe  usual  or  proper  pnctlce  to 
take  tbe  cross  bill  for  confessed  before  be  bad 
been  duly  served  with  tbe  order  to  appear  and 
plead,  answer  or  demur,  to  tbe  original  and 
supplemental  tdlls.  But  if  that  was  an  irregu- 
larity it  waa  one  that  did  not  affect  tbe  power 
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of  the  court  to  make  a  final  decree,  aod  consti- 
tutes no  ground  for  disregarding  that  decree  Id 

this  collateral  proceeding. 

We  have  considered  the  case  just  as  if  the 
present  suit  had  been  brought  by  Hill.  Tbe 
appellants  have  no  greater  rights  than  he  would 
have,  if  the  present  suit  bad  been  instituted  br 
bim;  for  Mellen,  (he  trustee  for  Sophia  H. 
Boyd,  acquired  bfe  rights  pendmU  Ut$.  HIU 
sold  and  conveyed  to  faim,  after  be  bad  been 
personally  served  with  copies  of  tbe  order  lo 
appear  and  plead,  answer  or  demur,  to  the  orig- 
inal and  supplemental  bills,  and  only  three 
days  before  the  time  fixed  for  bis  appearance 
to  the  original  suit.  His  sale  was  more  than 
three  rnontbs  after  be  was  required  to  appear, 
and  plead,  answer,  or  demur  to  tbe  cross  bill. 
That  sale  and  conveyance  could  not  affect  the 
power  of  the  court  to  proceed  to  a  final  decree, 
so  far  as  his  interest  in  tbe  property  was  con- 
cerned. Nor  t>y  such  sale  and  conveyance  did 
Mellen  and  bis  eatui  que  truat  acquire  any  ab> 
solute  right  to  become  a  party  to  tbe  suit  insti- 
tuted by  tbe  Furnace  Company.  Purchasen 
of  property  invotved  in  a  pending  suit  may  be 
admitted  as  parties,  in  tbe  discretion  of  the 
court;  but  they  cannot  demand,  as  of  absolute 
right,  to  be  made  parties,  nor  can  they  cora- 
plain  if  tb^  are  compelled  to  abide  hy  what- 
ever decree  the  court  may  render,  within  the 
limits  of  its  power,  in  respect  to  the  interest 
their  vendor  had  in  the  property  pure liascd  hr 
them  pendente  Hie.  Emter  v.  Gaff.  91  U.  S. 
521,  524  [23:403.  404];  Union  Tnit  Co.  v.  7». 
tand  Navigation  and  Improvement  Co.  180  U.  8. 
665  [82: 1043];  1  Story.Eq.  Jur.§408;  Hurrag 
T.  BaUeu.  1  Johns.  Ch.  666.  As  said  by  Sir 
William  Grant,  in  BiaAop  of  WincJ>e*ter  v. 
Paine,  11  Ves.  194. 197,  "the  Utigatiog  parties 
are  exempted  from  the  necessitv  of  taking  nuy 
notice  of  a  title  so' acquired.  As  to  them,  it  is 
as  if  no  such  title  existed.  Otherwise,  sucb 
suits  would  be  indeterminable;  or,  which  would 
be  the  same  in  effect,  it  would  be  in  tbe  plens- 
ure  of  one  party  at  what  period  the  suitshouhl 
be  determined.  Tbe  present  proceeding  Is  an 
attempt,  upon  tbe  part  of  a  purchaser  pendente 
lite,  to  reUtigate,  u  an  original,  independent 
suit,  tbe  matters  determined  in  tbe  suit  to 
which  his  vendor  was  a  party.  That  cannot 
be  permitted,  consistently  with  the  settled  rules 
of  equity  pracUce; 

Z%ere  it  tu  error  to  tie  deene,  and  it  ie  tff- 
firmed. 


WILLIAM  J.  HAWKIK8,  Hg.  in  Efr.,  (3191 
«. 

JOHN  OLENN,  Trustee  of  the  Natiohai. 

£XPBB8B  AND  TkahsfORTATIOH  COMFAMT. 

(Bee  8.  a  Beporter^  ad.  aw-Ol) 

^todthotder  bound  bif  decree  offoinit  corporatien, 
.making  ammmeia  m  sfoofe— eoA  fly  mwri  «f 


Non— Dtmond,  «Aen  neeeetaty  ta  pat  SUitMe  qf 
IifmttaHotu  tit  nuMm. 

An  action  will  not  Ue  against  a  bank  fora  deposll 
nattl  after  a  demand  baa  been  made  tberefor. 
Downes  t.  Phoenix  Bank.  •  HOI  (H.  T.)  tST. 

Tbe eoffBgement Ota  bank  with  tti  deposltoisv 
not  to  par  ataaolntalr  and  trnmedlately,  bot  wbSB 
parmMKshall  Iw  required  at  tbe  bankinv  bouea, 
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nvitjf—tvbtcriptt'ona  to  itoek,  when  amtt — 
StatuU*  of  Limitation— UabUUy  of  ttoeJt- 
koMer*  in  viTginia. 

1  A  itoclchoMer  is  bouod  by  a  decrae  of  a  oourt 
of  equity  apiliut  the  oorporattoo  in  enforoemeat 
of  a  corpoi-ate  dutr,  although  not  a  party  as  an 
Individual,  but  onlr  throufb  repreasstation  bj 
the  company. 

1  *A  itockbolder  la  m  far  an  integral  part  of  the 
corporation  that.  In  the  view  of  the  law.  be  ia 
privy  to  the  proceedlosa  toucbbiii  the  body  of 
which  he  is  a  member. 

&  A  decree  against  a  oorporationmaldnc  an  aMoss- 
ment  on  Its  itook  in  the  dlKharge  of  a  du^  rest- 
ing on  the  corporation,  binds  Its  members  in  the 
abeeocc  of  fraud,  although  It  has  assigned  its 
property  and  rights  In  trust  for  tlie  payment  of  its 
debts,  and  has  ceased  to  exist. 

4.  When  stock  ta  subscribed  to  be'pald  upon  call 
of  the  company,  andthecompanyrefuseaornec- 
leots  to  make  the  call,  aoourt  of  equltiy  may  itaelf 
make  the  call.  If  the  Interests  of  the  creditors  re- 
quire it. 

I.  When  a  creditor  has  exliausted  his  legal  reme- 
dies airainst  the  corporation  which  falls  to  make 
an  aesesoment,  he  may,  by  bill  In  OQUi^  or  other 
appropriate  means,  subject  such  subscriptions  to 
the  satisfaotlOD  of  his  judgment. 

t.  I'npaid  subeorlpUons  to  stock  are  assets  and  the 
corporation  being  insolvent,  the  existence  of 
credlton  sublecti  these  liabilities  to  Uie  rules  ap- 
plicable to  funds  held  in  trust,  and  Statutes  of 
Umltation  do  not  oommence  to  run  In  respect 
to  them  until  after  a  call  and  woMmwit  has  been 
m^e. 

T.  By  the  Gode  ct  Virginia  of  UOO^  a  person  Is 
whose  name  shares  of  stock  stand  on  the  books 
of  a  company  shall  be  deemed  the  owner  thereof 


and  therefore  It  Is  not  in  default  or  to  respond  la 
damages  until  demand  and  refusal;  nor  does  the 
Statute  of  Limitations  beglD  to  run  until  demand 
has  been  du  ly  made.  Oirard  Bank  v.  Bank  of  Peon 
Township,  au  Pa.  8S;  Adams  v.  Oranga  County  Bank, 
17  Weod.  514. 

But  tf  the  bank  has  rendered  an  aooountclalmlng 
the  deposit  as  Its  own,  or  If  It  has  suspended  pay- 
ment and  closed  Its  doors  against  Its  oredt^rs.  or 
has  done  any  act  that  operates  as  a  notioe  its  In- 
tfiotlon  not  to  pay  the  deposit,  a  demand  Is  dis- 
pensed with,  and  the  statute  begins  to  run  from 
the  date  of  such  act.  Bank  of  Ho.  v.  Benoist,  10 
Ho.  510:  Watson  T.  Phoenix  Bank,  8  Het.  OUm.)  217: 
Farmers  *  H.  Bank  r.  Planten  Bank,  10  OUL  A  J. 
(Hd.)iSe. 

Where  an  attorney  collects  money  fmr  his  client, 
the  statute  begins  to  run  from  the  time  of  its  re- 
ceipt, and  tiiat  too,  without  regard  to  notioe  to,  or 
a  demand  by,  the  client.  Campbell  v.  Boggs,  <8  Pa. 
fiS4;  Alexander  v.  Westmoreland  Bank,  1  SBS; 
Fleming  V.  Culbert,  46  Pa.  486;  Glenn  t.  Cuttle,  S 
Grant  Gas.  (Pa.}  273. 

But  where  the  attorney  has  fraudulently  con- 
cealed the  fact  that  the  claim  Is  collected  from  his 
client,  as  where  a  claim  bad  been  sent  1^  an  attor- 
ney to  an  agent  in  another  State,  and  upon  inquirr 
by  his  client  he  Informed  him  that  the  claim  was 
not  oollcctlble,  when  In  fact  It  had  been  collected 
by  such  agents  it  was  held  that  the  statute  did  not 
begin  to  run  until  tbettane  of  the  dtocovery  of  the 
frand.  HorgaaT.Tenar.BBP^aOBiTickflnfaamv. 
Uti.Id.t3M. 

In  all  oases  where  a  demand  is  neoeesarr  to  fix 
the  liability  of  a  party,  the  Statute  of  UmltaUons 
Is  not  put  In  motion  until  such  demand  Is  made. 
Oodman  v.  Bogers,  10  Pick.  (Mass.)  118;  Wolfe  v. 
Wkitcman,  i  Harr.  (DeljUft. 

Itl  V.  s. 


as  It  regards  the  company  and  if  the  money, 
which  any  stockholder  has  to  pay  upon  his  shares, 
be  not  paid  as  required,  the  same,  with  interest 
thereon  from  the  date  <d  the  call,  may  be  reoov« 

ered. 

[No.  266.] 

Argued  April  tt,  tS.  1889.  Decided  May  IS. 
1889. 

IN  ERROR  to  the  Circuit  Coxut  of  the  United 
States  for  tlie  Easlem  District  of  North  Car- 
olina, to  review  a  judgment  in  favor  of  plaintiff 
in  an  action  against  a  stockholder  of  a  com- 
pany to  recover  on  a  subscription  of  stock  to 
pay  a  demand  against  the  company. 

Statement  by  if r.  (^^/t7tftftc«  Fuller: 
John  QleoD,  trustee  of  tbe  National  Express 
and  Transportation  Company,  brought  an  ac- 
tion at  law,  November  5, 1883.  against  William 
J.  Hawkins,  lo  tbe  Circuit  Court  of  tbe  United 
States  for  the  Eastern  District  of  North  Caro- 
lina, allying  that  Hawkins,  on  or  about  No-  [320] 
vember  1,  1865,  subscribed  for  two  hundred 
and  fifty  shares  of  the  capital  stock  of  that 
compaDy,  a  body  eotponie  of  the  State  of  Vlr- 
fduia,  and  thereby  undertook  and  promised  to 
pay  for  each  and  every  share  so  subscrilied 
for  by  said  defendant  the  sum  of  one  buodrcd 
dollars,  in  such  installments  and  at  such  times 
as  be  might  he  lawfully  called  upon  and  re- 
quired to  pay  the  same,  according  to  the  law 
under  which  the  company  was  incorporated; 
that  OD  the  20th  day  of  September,  1866,  the 
express  company,  by  its  deed  of  that  date,  as- 
signed and  transferred  to  Hoge.  O'Donnell,  and 
E!clly,  for  the  benefit  of  its  creditors,  all  it* 


upon  a  promise  to  deliver  goods  on  demand,  an 
action  will  not  >le  until  a  demand  1st  made  therefor; 
consequently  the  statute  twglnato  run  from  tbe 
date  of  tbe  demand.  Brewster  v.  Hotiart,  IS  Pick. 
(Mam.)  nSL 

Where  a  demand  is  requisite  before  a  specific  per> 
f  ormance  can  be  sought,  the  statute  begins  to  run 
from  the  date  of  tbe  demand,  and  a  new  cause  of 
aoUon  cannot  lie  created  by  a  new  demand.  Bnioa 
V.  Tllson,  X  N.  T.  191;  Tajlor  v.  Rowland.  IB  Tex. 
283. 

A  oerUflcate  of  deposit  Issued  by  a  banker,  pay- 
able on  demand.  Is  due  from  Its  date,  and  no  special 
demand  Is  necessary.    Brununagin  v.  Tallant, 
Oal.008. 

Courts  of  law  will  presume  that  such  demand  was 
made  from  the  lapse  of  time,  especially  where  the 
situation  and  relation  of  the  parties  are  such  as  to 
render  It  Improbable  that  It  should  be  neglected. 
Stanlford  v.  Tuttle.  i  Tt.  81 ;  Oollard  v.  Tuttle,  id. 
481 ;  Raymond  v.  SImonson,  4  Blackf.  (lod.)  77. 

But  where  delay  in  making  the  demand  is  ex- 
pressly ooatem plated,  even  though  the  obligation 
is  in  terms  p^able  on  demand,  tnen  is  no  rule  ot 
law  that  requires  that  demand  should  be  mad* 
within  the  statutory  period  for  bringing  an  action. 
Jameson  v.  Jameson,  It  Ho.  940. 

A  demand  must  t>e  made  In  a  reasonable  time, 
otherwise  ttie  <dalm  Is  consldeted  stale,  and  no  re- 
lief will  be  granted  In  a  oourt  of  equity.  What  Is 
considered  a  reasonable  time  does  not  snem  to  be 
settled  by  any  precise  rule.  Itmustdei>end  on  dr- 
oumstanoes.  If  no  cause  for  delay  can  tw  shown, 
it  would  seem  reasonable  to  require  the  demand  to 
be  made  within  the  time  limited  by  the  statute  for 
bringing  the  action.  UoDonnell  v.  Branch  Ban^ 
a>  Ala.  818;  Wright  v.  Paine,  M  Ala.  M0,8t  Am.  Stop, 
24;  PhtUips  V.  Bogers,  U  Het.  (Haas.)  40D. 


Digitized  by  Google 


81^-886 


StTPREUB  Court  of 


Tns  Uritbd  States. 


Oct.  Tun, 


property,  rfgfats,  credits,  and  effects  of  every 
kind,  In  trust  for  the  payoieDt  of  the  debts  of 
said  company;  that  afterwards.  In  a  certain 
cause  institvited  in  the  Chancery  Court  of  the 
City  of  Ricfamond.  in  the  State  of  Virgioia,  ia 
which  the  official  admlDlstrator  of  W.  W. 
OlcDD,  deceased,  and  other  persons,  claiming 
to  be  creditors  of  the  express  company,  were 
complainants,  and  said  company,  Kelly  and 
Hoge,  surviving  trustees,  and  other  persons,  of- 
ficers of  said  company,  were  defendants.  It 
vas,  on  the  14tb  day  of  December,  1880,  de- 
creed that  plaintlfl  be,  and  he  thereby  was, 
appointed  trustee  to  execute  the  trusts  of  the 
deed  of  trust  In  the  room  and  stead  of  the 
trustees  originally  created  by  said  deed;  and  it 
was  further  decreed  that  a  large  amount  of  the 
debts  of  the  express  company  remained  utipnid, 
and  that,  of  tbe  sum  of  one  hundred  dolkrs 
for  each  and  every  share  of  tbe  stock  of  the 
company  undertaken  and  promised  to  be  paid 
for  by  toe  subscribers  for  said  stock  and  their 
assigns,  the  sum  of  eighty  dollars  per  share  had 
never  been  called  for  or  required  to  be  paid  by 
the  president  and  directors  of  said  company, 
and  remaioed  liable  to  be  called  for  and  re- 
quired to  be  paid  by  tbe  subscribers  for  said 
stock  and  their  assigns;  and  it  was  further  de- 
creed that  it  W8B  necessary  and  proper  for  a 
call  of  thirty  per  cent  to  be  made,  which  call 
and  assessment  was  accordingly  ordered;  and 
that,  by  force  of  his  subscription  and  said  call, 
the  defendant  was  liable  to  pay  the  sum  of  $7,- 
COO  on  his  shares  of  stock,  wiUi  interest. 

Hawkins  filed  bis  answer  January  2R  1884, 
In  which  be  said  that  be  subscribed  fur  two 


hundred  of  the  two  hundred  and  flfty  shares  for  [3S1] 
other  persons  than  himself,  and  that  be  waa 
not  liable  thereon.   He  dented  that  he  owed 
anything  on  account  of  any  of  said  shares,  and 
averred  that  the  plaintiff  was  not  the  proper 

ShdDtiff,  and  "that  the  plaintiff's  cause  oiacllon 
id  not  accrue  within  three  years  before  the 
commencement  of  this  action." 

Upon  the  trial  of  the  cause  the  plaintiff  ad- 
duced evidence  tending  to  show  that  in  March, 
1881,  a  corporation  bad  been  chartered  by  the 
Legislature  of  the  State  of  Yirginia,  to  be 
known  as  the  Southern  Express  (Smpany,  but 
that  no  organization  waa  bad  thereunder;  that 
in  186i5  it  was  proposed  to  adopt  the  said  chnr- 
ter  as  the  basis  of  action  for  the  formation  of 
a  new  and  larger  enterprise  of  tbe  same  kind; 
that,  accordingly,  in  November  of  thitt  year, 
subscriptions  having  been  made  to  tbe  capital 
stock  in  many  States,  a  provisional  organiza- 
tion was  effected  In  which  tbe  defendant  Haw- 
kins was  named  as  one  of  the  directors,  and  the 
business  of  the  company  was  commenced  and 
actively  prosecuted:  tlmt  on  the  12lh  day  of 
December,  1805,  a  new  and  amended  charter 
waa  granted  by  tbe  Legislature  of  Virginia  for 
a  company  to  be  known  as  the  "National  Ex- 
press and  Transportation  Company,"  tbe  de- 
fendant being  named  therein  as  one  of  ilie  cop 
porators;  that  the  capital  stock  was  authorized 
to  be  five  million  dollars,  divided  into  shares 
of  one  hundred  dollars  each,  of  which  a  nun 
was  payable  at  the  time  of  subscribing  and  itie 
balance  as  called  for  by  the  president  and  di- 
rectors; that  in  January,  1866,  the  provisions 
of  tbe  charter  having  been  compiled  wltb,  the 


A  demand  made  within  ilz  rears,  where  a  de- 
mand Is  necesaarr.  Is  made  within  a  reasonable  time, 
aod  the  statute  begins  to  run  from  the  time  wlien 
tbe  demaad  was  made.  Thrall  v.  Mead.  40  Vt.  StO. 

An  oblfgatlOD  for  the  paTment  of  moner  one  day 
after  date  contained  a  condition  that  If  the  payee 
should  demand  payment  during  bcr  natural  life  It 
should  t>e  due  and  payable  and  It  waa  held  that  a 
demand  made  more  than  ten  years  after  t)ie  obll- 
satlon  was  executed  waa  to  saaaon,  and  that  an  ao- 
Uon  brought  Immediately  thereafter  was  not 
tarred  by  the  statute.  I«f orge  v.  Jajne.  9  Pa.  410. 

Where  a  promissory  note  payable  three  months 
after  demand  waa  Bought  to  be  enf oroed  more  than 
twenty  years  after  Its  date,  and  the  Statute  of  Um- 
Itatlona  was  interposed  as  a  bar  thereto.  It  was  held 
that,  as  no  demand  had  been  mode  nntU  within  six 
Tears  from  tbe  bringing  of  tbe  action,  tlie  statute 
bad  not  run  thereon.  Brown  v.  Rutherford,  K. 
14  Oi.  DIv.  087,42  L.  T.  N.  8. 000:  Thorpe  v.  BoottuRj. 

*  Hood.  88B;  Bolmes  v.  Kmtsc»,STaimL  ML 

In  Btonton  v.  Btanton,  87TL  111,  a  note  was  made 
payable  "In  produce  or  wood  from  tbe  farm  on  de- 
mand as  the  payee  may  want  to  use  tbe  same."  A 
demand  for  tbe  payment  of  tbe  note  was  delayed 
for  twelve  years,  and  tbe  court  held  that  the  stat- 
ute did  not  run  upon  tbe  note  In  tbe  absence  of 
proof,  when  a  reasonable  time  for  making  tbe  de- 
mand expired. 

Where,  however,  a  note  or  other  obligation,  la- 
mMng  only  the  parnent  of  money.  Is  made  paya- 
ble at  sight  or  on  d«nand,as  an  action  tbereon  can 
be  commenced  at  once,  and  tbe  service  of  the  writ 
to  a  sufllolent  demand.  It  becomes  due  Instanter, 
and  the  statute  begins  to  run  thereon  from  the 
date  of  the  note.  Oook  t.  Oook,  19  Tex.  184;  Hall 
T.  Letts.  Zl  Iowa,  ESS;  DamaU  v.  Hagnider,  1  Harr. 

*  Q.  (Hd.i  *»,  Baston  v.  McAllister,  1  Uo.  6B^WUlia 
V.  Robinson,  8  Blah.  Xk  (B,  CJ  Ut;  r^fiO"  v.  Xam- 


bert,  12  N.  J.  L.  UT;  Hill  v.  Henry,  17  Ohio,  9:  New- 
man V.  Kettelle,  18  Pick.  418;  Hirst  v.  Brooks,  SO 
Barb.  884;  Wenman  v.  Mohawk  Ins.  Co.  18  Wend. 
£B7;  Caldwell  v.  Rodman,  6  Jones,  L.  (N,  OtSB; Tay- 
lor V.  WItman,  8  Grant  Cas.  (Pa.)  138;  Fells  Point 
8av.  tnst.  t.  Weedoo,  18  Md.  830;  White's  Bank  v. 
Ward.  3S  Barb.  SST;  Little  t.  Blunt,  B  Pick.  4S8;  Nor^ 
ton  V.  Ellom,  2  Mees.  &  W.  401:  Peaslee  v.  Dreed,  10 
N.  H.  48H;  Wheeler  v.  Warner.  47  N.  Y.  619. 

Upon  a  oertlflcate  of  deposit  payable  on  demaad 
and  t)earlDR  interest  tbe  statute  does  not  begin  to 
run  until  a  demand  to  made,  Paj'ne  v.  Oardlner, 
a  N.  T.  146;  Meador  v.  Dollar  Sav.  Bank,  66  Go.  SOfi; 
Tripp  T.  Curtenhis,  M  Mich.  491;  Holland  v.  ClaA; 
82  Ark.  607. 

A  Doto  or  bill  payable  at  Sight  to  payable  Immedi- 
ately, and  neither  presentment  nor  demand  to  • 
condition  precedent  to  payment;  consequently  the 
statute  atucbes  thereto  from  the  day  Of  Us  data. 
Byles,  Bills,  StS.  11th  Eng.  ed. 

Where  money  to  loaned  no  be  paid  when  called 
for,"  it  to  treated  as  payable  on  demand,  and  the 
statute  begins  to  run  from  the  date  of  tbe  loan; 
and  the  same  to  trne  as  to  money  Iqaned  to  be  poM 
"when  called  on  to  do  so."  Ware  V.  Hewey,  67  Ve. 
8n:DaroaU  v.  Magruder,  1  Harr.  ft  G.  (Md.i  439. 

Where,  however,  a  note  or  tilll  to  payable  after 
sight,  no  debt  accrues  tbereon  until  presentmenL 
Therefore  the  statute  to  no  bar  to  an  action  on  such 
a  note,  unless  it  has  been  presented  for  payment 
six  years  before  the  action,  the  expressions  "aftar 
date"  and  "after  sight"  not  t>elDg  aynooymous. 
Hathaway  v.  Patteraun,  4fiCaI.  S94:  Holmes  Ker- 
rtoon,  2  Taunt.  828;  Sturdy  v.  Henderson,  4  Baro.  A 
Aid.  682;  Sutton  t.  Toomer,  7  Bom.  ft  C.  410:  Tophan 
T.  Btaddiok.  1  Taunt.  672;  Stanton  y.  Stanton,  87  Vl 
411;  Thrall  v.Head,  40  Vt.  640;  Wenman  v.  Mohawk 
Ins.  Co.  13  Wend.8S7;  WoUe  V.  VTblteman,  «  Harr. 
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corporation  was  duly  orgaofzed,  the  defend- 
ant  beiDg  one  of  the  aireclors;  that  io  Septem- 
ber, 1666,  baTiog  cootracted  man^  debts,  and 
finding  itself  much  embarrassed,  it  executed  a 
deed  of  assignment,  conveying  and  a'-signing 
in  trust  to  tiuatces,  for  the  benefit  of  all  its 
creditors,  ail  of  its  properly,  including  the  un- 
paid subscriptions  to  the  capital  stock,  of 
wliich  only  twenty  per  cent  had  been  called 
for  by  the  president  and  directors;  aud  Ibat  the 
trustees  took  possession  of  the  assets  Novem- 
lier  1,  186S,  and  the  busiuess  of  the  company 
ceased.  Plaintiff  further  put  in  evidence  the 
transcrint  of  the  record  oi  the  proceedings  in 
the  Chancery  Court  of  the  City  of  Richmond, 
[SM]  referred  to  in  plaintiff's  declaration,  in  wbicli, 
upon  a  general  creditor's  bill  brought  in 
against  the  said  company,  and  its  presideut 
and  directors,  and  the  surviving  trustees  in  said 
deed  of  assignment,  the  court  had,  by  a  decree 
entered  on  ,ilie  14th  day  of  December,  1880,  ad- 
judicated Ibe  indebtedness  of  the  suid  compiiny 
to  require  an  assessment  of  thirty  per  cent  of 
the  unpaid  sutiscriptions  for  the  payment  of 
tbe  same,  and  the  necessity  and  propriety  of  an 
assessment  of  thirty  per  cent  upon  tbe  unpaid 
lutBcriptions  for  the  payment  of  the  said  indebt- 
edness, and  tlic  substitution  of  the  plaintiff  as 
trustee  to  receive  and  collect  the  »aid  assess- 
ment; and  then  tbe  plaintiff  introduced  in  ev- 
idence tbe  stock  books  of  said  company  show- 
ing tbe  followiog  entries  as  to  the  dneodant 
Hawkins: 


The  defendant  testified  that  he  subscribed  for 
two  hundred  and  fifty  shares  under  the  follow- 
ing circumstances:  That  at  tbe  iosttmce  of 
three  other  citizens  of  North  Carolina,  viz. ,  E. 
P.  Battle,  J.  M.  Hoge,  and  B.  P.  Williamson, 
he  went  to  Richmond  (n  the  fall  of  1865,  and 
proijosed  to  the  parties  superintending  the  re- 
ception of  subscriptioDs.  to  take  fifty  slinrea 
each  for  the  above  named  persons,  and  one  hun- 
dred shares  for  himself,  having  in  contempla- 
tion other  parties  who  might  wish  to  take  fifty 
shares  of  this  one  hundred;  that  the  superin- 
tendent sugEested  that  it  would  be  more  con- 
veuient  to  place  his  name  only  upon  the  books 
as  subscriber  for  the  whole  two  hundred  and 
fifty  shares,  and  this  was  done,  the  initials  of 
the  three  persons  being  at  tbe  same  time  in- 
dorsed as  a  memorandum  on  the  suliscriptioo  [323] 
paper;  that  in  January,  18G0,  when  the  com- 
pany was  organized,  he,  being  one  of  the  di- 
rectors, informed  the  board  or  directors  of 
terms  of  his  subscription  as  above,  and  no  ob- 
jection was  made  thereto;  that  he  instructed 
the  officer  of  the  company  whose  business  it 
was  to  issue  certificates  of  slock  to  issue  five 
for  fifty  shares  each,  three  of  them  in  the  names 
of  the  above  parties  and  two  to  himself,  and  at 
the  same  time  paid  two  hundred  and  fifty  dol- 
lars which  bad  been  assessed  upon  the  two 
hundred  and  fifty  shares,  one  hundred  and  fifty 
dollars  of  which  he  bad  received  from  his  prin- 
cipals, but  that  he  had  receipted  for  such  certi- 
ficates upon  tbe  books  of  the  company;  that 


«o<  whom  tnuMferred. 


Keb.  o.-i.M.  Df'wes  

*'  '■  Geo.  D.Waterhouse 
"  If.  P.  Williamson.,, 
"  "  ;K.  H.  rtuttle.  Jr.... 
**  "  iWm.  E.  AndL-rson., 
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A  1)111  or  note  payable  after  demand  or  aft«r  oo- 
Uo0  b  not  payable  till  demand  made  or  notice  given. 
Tborpe  v.  Booth,  By.  &  Mood.  888;  ClaftoD  v.  Ooe- 
ling.  S  Barn.  &  C.  860  [but  see  Falmer  v.  Palmer.  30 
Mich.  4S7. 24  Am.  Kep.  006,  contra];  Howland  v.  Bd- 
moDds,  24  N.  Y.  807;  Jones  v.  Bisler,  8  Kao.  184;  Km. 
err  V.  Dar.  1  Cromp.  H.  *  R.  Z4S. 

Id  Webster  v.  Kirk.  IT  Q.  B.  944,  It  was  held  that 
a  paree  who  bad  been  sued  by  a  Bubsequent  holder 
of  a  dlahooorcd  bill  could  not  Id  turoiue  the  drawer 
more  than  six  yemn  after  the  dishonor  of  the  pa- 
per, altliotii^  m  oracb  less  time  bad  elapsed  since 
hla  own  llabllltj  had  been  entoroed. 

Where  a  note  or  oootmct  Is  payable  or  to  be  per- 
fonoad  a  oertaln  number  of  days,  weeks,  months, 
or  joni  after  donand,  a  rl^it  of  aotloo  does  not 
aocme,  or  tbe  statute  beslo  to  run,  until  after  de- 
mand. Tborpe  V.  Booth,  Ry,  k  Mood.  888;  Sutton 
V.  Toomer.  7  Barn  A  C  4U;  Sturdy  v.  Henderaoo,  4 
Bam.  *  Aid.  SBC;  Clayton  v,  GosUns.  ft  Bam.  A  C. 
HOi  W<rifn  V.  WliltemBB,4  Harr.  <Del.>  2U;  Wenmna 

Uobawk  Ins.  Oo,  18  Woid.  187;  Wrlirtat  v.  Hamll. 
ton.  2  Bailey,  L.  (S.  Cl  61:  Ltttle  v.  Blunt,  S Pick.  ibS; 
Brown  v.  Butberford,  L.  K.  li  Cb.  Dlv.  687. 42  L.  T. 
N.  8. 0SO;  Kblnd  v.  Hyndman,  ft4  Md.  SSI. 

Where  goods  ore  consigned  to  an  agent  for  sale. 


oo  commission  or  otbenrfsa,  In  the  absence  of  any 
special  contract  relative  thereto,  tbe  statute  does 
not  begin  to  mn  against  the  owner,  until  an  ac- 
count has  t>eea  rendered  or  a  demand  bas  been 
made.  Clark  v.  Moody.  IT  Mass.  iO;  Topbam  v. 
Braddlck,  1  TiunL  SK;  OoUms  T.  Benning,  12  Hod. 
441:  Baird  T.  Walker,  12  Barb.  298:  Halden  Crafta, 
4  E.  D.  Smith,  490;  Sawyer  v.  Tappan,  14  N.  H.  BBS; 
Hutcbios  T.  Gllman,  9  N.  B.  800;  Taylor  v.  Bates,  5 
Cow.  879;  PaaohaU  v.  HaU,  6  Jones,  Bq.  (N.  a)  UMs 
Rays  V.  Stone,  7  Hill  (N.  T.)  128;  Kiauae  T.  Dorranoa, 
10  Pa.  482. 

In  all  cases  of  on  open,  oonttnulog  agenoy,  a  de- 
mandmusteltbert>eproTedorpre8umed.  Topbam 
V.  Braddlck,  1  Taunt.  672;  Johnson  v.  Humphrey^ 
U  Serg.  *  R.  3H;  Judab  v.  Dyott.  8  Blackf  (led.)  324; 
Armstrong  v.  Smith,  2d.  tSl;  Halden  v.  Crafta,  4 
E.  D,  Smith,  496;  Ferris  v.  Paris,  10  Johns.  285;  Saw- 
yer v.  Tappan,  14  N.  H.  302;  Buchanan  v.  Parker,  ft 
Ired.  L.  <N.  a  697:  Staples  v.  SUples,  4  Maine.  saS; 
Buchan  v.  James,  1  Bpeers,  Eq.  (S.  C.i  876;  Satcerlee 
V.  Ftazer.  2  Bandf .  (N.  Y.  Snper.  Ct)  142:  Walradt  v. 
Ma}'nard.  8  Barb.  084:  MacNalrv.Kennon.SHurph. 
<K.  C.)  144:  Lever  V.  Lever.  1  HtU,  Eq.  iB-  0.)W;  Tay- 
lor V.  Spcaia.  8  Ark.  439;  Stanlford  V.  Tuttle,  4  Tt. 
£3:  CoUurd     Tuttle.  Id.  40L 
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ibortly  afierwi.rds  the  five  certificates  ^ere 
traosmitted  to  him  in  North  Carolina,  all  five 
beiog  made  out  in  his  Daoae  0QI7;  that  he  did 
not  return  either  of  ifaem  to  the  compeny,  but 
immediately  transferred  each  of  the  three  in 
question  to  the  party  for  nhom  it  was  Intended; 
and  that  only  one  of  the  certificates  was  ever 
transferred  upon  the  books  of  the  company. 

The  court  instructed  the  jury  to  find  for  the 
plaintiff,  and  the  defendant  excepted.  The 
jury  returned  a  verdict  in  favor  of  plaintiff  for 
|d,o0ti.75,  "  of  wbicli  $7,500  is  principal,  and 
bears  interest  from  June  1,  1885,"  upon  which 
judgmcnl  was  rendered  and  a  writ  of  error 
prosecuted  to  this  court. 

The  record  of  the  Chancery  Court  of  the 
City  of  Richmond  shows  that  W.  W.  Qlenn 
recoTered  judgment  in  the  Superior  Court  of 
Baltimore  City,  against  the  express  company, 
by  default,  June  8,  1869,  which  was  entered 
up  for  $42,501.31,  on  assessment  of  damages. 
June  24,  1870,  and  that,  on  the  4th  day  of 
December,  1871,  Glenn  filed  his  bill  on  his  own 
behalf  and  that  of  such  other  creditors  of  the 
express  company  aa  might  become  parties  to 
the  suit,  against  the  express  company,  its  presi- 
dent and  directors,  and  the  trustees  named  in 
the  deed  of  tnist,  subpenas  having  issued  on 
the  28th  of  November,  1871,  which  were  served 
on  two  directors  of  the  company. 

The  bill  sets  forth  the  recoverr  of  the  judg- 
ment; that  the  trustees  had  collected  little  or 
Dothing;  that  the  visible  property  of  the  com- 
pany had  been  seized  by  creditors  in  various 
States;  that  only  twenty  per  cent  had  been 
[3S4]  CHllcd  for  from  the  stockholders,  of  which  the 
trustees  had  collected  but  little:  that  the  valid- 
ity and  legal  effect  of  the  deed  had  been  drawn 
in  question  in  tbe  courts  of  various  States,  and 
the  operations  of  the  trustees  hindered;  that  it 
would  be  necessary  to  resort  to  the  remainder 


of  the  subscription  to  pay  tbe  compnny's  debts, 
and  stockholders  could  not  be  sued  untjl  a  call 
bad  been  made  by  the  company;  that  doubts 
bad  been  expressed  whether  tbe  subscriptiou 
passed  by  tbe  deed;  that,  if  they  did.  the  trus- 
tees could  not  sue  without  a  call;  and  that 
equity  demanded  that  money  should  be  col- 
lected by  a  call  and  assessment  upon  all  the 
stockholders.  Tbe  bill  prayed  for  a  construc- 
tion of  tbe  deed,  tbe  appointment  of  a  receiver, 
an  account,  and  the  ascertainment  of  tbe 
amoiut  necessary  to  be  assessed  for  the  pur- 
pose of  paying  the  debts,  etc,  and  for  general 
relief. 

Nothing  further  was  done  until  August  4. 
1879,  when  an  amended  and  supplemental  bill 
was  filed  asking  that  the  trustees  be  removed 
and  a  new  trustee  be  appointed,  and  tliat  if  tba 
companv  should  make  no  assessment  upon  the 
stockholders  tbe  court  might  make  one.  This 
amended  bill  charged  that  UAthing  had  beeo 
done  b^  tbe  company  or  tbe  trustees  in  execu- 
tion 01  the  trust,  or  to  pay  creditors;  that  the 
t>ooka  of  the  company  bad  been  retained  by 
one  of  the  two  somving  trustera,  who  were 
nonresidents,  tbe  tMrd  trustee  being  dead,  etc. 
Itdoes  not  appear  that  process  was  i^ued  against 
the  company  upon  the  original  bill.but  upon  tbe 
amended  and  supplemental  bill,  a  subpena  waa 
issued  against  it,  its  officers,  directors,  and 
tHiStees,  and  this  was  served  upon  two  direc- 
tors and  a  cashier  of  the  company,  and  pub- 
lished for  four  weeks  in  a  newspaper  in  the 
City  of  Richmond. 

The  surviving  trustees,  Hoge  and  Kelly, 
filed  answers  setting  forth  in  detail  a  variety  of 
causes  which  had  operated  to  delay  and  im- 
pede their  proceedings,  and  furnished  excuses 
for  theirapparent  IntMS,  pnrticularlv  litigation 
in  Maryland  and  New  York,  in  which  iniunc- 
sions  were  granted,  and,  in  one  of  the  suits,  a 


In  the  case  of  a  coUeotlag  agent,  tbe  cause  of  ao- 
ttOQ  arises  from  the  time  when  a  demand  la  made 
Dpon  the  agent,  and  not  from  the  time  when  the 
money  Is  received  by  him.  Merle  t.  Andrews,  4 
Tex.  200;  Gardner  v.  Peyton,  5  Cranch,  a  C.  G61; 
Buchanan  v.  Parker,  IS  Ired.  L.  (N.  C)  fiOT;  Judah  v. 
Dyott,  3  Blackf.  (Ind.)  8U:  Lever  v.  Lever.  1  Hill, 
Bq.  (8.  C.)  62;  Taylor  v.  Bpeais.  S  Ark.  429;  Hyman 
V.  Gray,  4  Jones.  L.  (N.  C.)  1^;  Topbam  v.  Braddlck, 
l,TauDt.  672;  Green  v.  Johnson.  3  Gill  ft  J.  (Md.l  360; 
Dodds  V.  Vannoy,  U  Ind.  89;  Egerton  v.  Logan,  61 
N.  a  172;  Green  v.  Williams,  21  Kan.  64. 

In  other  casce,  it  has  been  held  that.  In  the  case 
of  an  ordinary  collecting  agent,  whose  only  duty 
ta  to  receive  and  pay  over  the  money  to  his  prind- 
psL,  the  statute  begins  to  run  Immediately  upon 
the  receipt  of  the  money,  regardlees  of  the  q  ueatlon 
whether  a  demand  baa  been  made  or  not,  unless  he 
has  fraudulently  concealed  the  fact  of  its  reoelpt 
by  blm,  or  In  any  event  after  the  lapse  of  a  reason- 
able time  after  he  has  received  it,  in  which  to  no- 
Ufy  bis  principal.  Campbell  v.  Boggs,  48  Pa.  It2(; 
Emmons  v.  Hayward,  fl  Cusb.  (Mass.)  GOl;  East  India 
Co.  V.  Paul,  1  Eng.  L.  &  Eq.  44;  Estes  v.  Stokes,  2 
Rich.  L.  (S.  C.)  138;  Hopkins  v.  HopUna,  <  Strobh. 
Eq.  <8.  C.>20T;  Oagwln  v.  Ball,  2  111.  App.  7D:  Dodds 
T.  Tannor,  U  led.  M:  Uftehell  v.  MoLemore,  9  Tex. 
Ul. 

In  case  property  Is  sold  or  money  loaned,  to  be 
retained  without  Interest  until  called  for  or  de- 
manded, and  no  note  Is  given  therefor,  the  stat- 
ute does  not  begin  to  run  until  demand  la  made. 
Sweet  V.  Irish,  30  Barb.  467;  Thorpe  v.  Coombe.  i 
DowL  *  B.  847;  Taylor  T.  TTitman,  8Qrant  CBS.  (Pa.) 
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188;  Codman  v.  Rogers,  10  Plek.  (Haas.)  UtfcRlchmaa 
Klohman.  10  N.  J.  L.  114. 

The  statute  begins  to  run  against  tlie  holder  of  a 
bill  of  exohenge,  upon  protest  and  notice  for  noo- 
aooeptance,  althou^  the  bill  is  not  then  due,  and 
he  does  not  acquire  a  fresh  right  of  action  on  the 
nonpayment  of  tbe  bill  when  due.  U lllur  v.  Hack- 
ley,  &  Johns.  384;  WeldOD  v.  Buck,  4  Johns.  144. 

Where  a  note  Is  made  payable  In  spectflo  lutldes 
on  demand,  an  action  cannot  be  malntalnod  there* 
on  until  a  demand  Is  made  for  payment.  Stanton 
V.  Stanton,  87  Vt.  411;  Hartwr  v.  Horgan,  4  Ind.  isa. 

Where,  aa  Is  the  case  with  notes  given  to  mutual 
insurance  oompanies,  premium  notes  are  given, 
subject  to  Baseaament  by  the  company,  at  sueb 
times  and  In  such  sums,  not  exceeding  in  all  the 
sum  for  which  the  note  Is  given,  but  not  p&yatile 
in  full,  at  all  ereots,  the  statute  does  not  attach  to 
the  note  at  alt.  until  an  assessment  Is  made  by  tbe 
company  for  the  purposes  contemplated  and  a  de- 
mand Is  made  tiierefor.  or  the  method  of  notkia 
provided  by  statute  baa  been  compUad  with,  and 
then  it  attaohea  only  to  tbe  amount  aasessed.  and 
begins  to  run  thereon  from  the  date  of  notice  or 
demand,  leaving  the  balance  unaffected  by  tbe 
statute.  Hope  Hut.  Ins.  Co.  t.  PerUns.  Z  Abb. 
App.  Dea  883;  Hope  Unt  L.  lot.  On.  t.  nreed.  M 
Conn.  61;  Uowland  v.  Edmonds,  M  N.  T.  807;  How- 
land  V.  CuykendaU,  40  Barb.  VDi  Sands  T.  St.  3obn, 
36  Barb.  688;  Savage  v.  Uedbuxy,  U  N.  T.  88;  Saadi 
v.LUlenthal.4SN.r.641. 

But,  In  case  the  statute  does  not  prarMe  the  inaD> 
ner  In  wUiA  nottoe  of  nob  aaseasment  shaU  Im 
given,  Om  statute  does  aai  begbi  to  nin  thama 
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lecelver  was  appointed,  to  whom  tbe  books 
ind  papers  of  the  company  vero  tmmiga^, 
tnd  wbeo  returned,  on  tbe  dispoaitioD  or  tbat 
case,  after  tbe  lapse  of  some  years,  they  were 
carried  to  New  York. 
(3SS]  A  decree  pro  eonfesao  was  taken  against  the 
company  in  September,  1879,  and  anlnterlocu* 
lory  order  entered  on  the  6tt»  of  October  fol- 
lowing, referrioc;  tbe  cnsc  to  one  of  tbe  com- 
misstoners  of  the  court  to  take  an  account 
of  tbe  debts  due  by  tbe  company  and  tbe  prior- 
hies  thereof,  and  an  account  of  its  assets,  etc., 
upon  giT^  due  notice  by  publication,  which 
he  did.  Toe  commissioner  made  report  as- 
certaining tbe  total  of  iDdebtedncBS,  and  tbe 
whole  amount  of  unpaid  stock;  and  be  recom- 
mended an  assessment  of  twenty  per  cent.  By 
a  supplemental  report  an  increase  of  the  assess- 
ment was  recommended,  and  a  decree  was 
finally  rendered,  December  14,  1880,  sustain- 
ing tbe  deca  of  trust,  substituting  John  Glenn 
as  trustee,  holding  that  tbe  power  to  make  as- 
sessment remained  •with  the  company  aftertbe 
deed  was  executed,  finding  the  amount  of  the 
indebtedness  and  that  there  was  no  property 
to  pay  tlie  debts  except  tbe  eighty  per  cent  un- 
paid of  the  capital  stock,  and  ordering  an  as- 
set-sment  of  thirty  per  cent,  payable  to  Olenn, 
trustee,  who  was  thereby  authorized  to  collect 
and  receive  the  same. 

Meun.  Samuel  F.  PUIUps,  W.  H.  La- 
mar, I.  O.  Zaehry,  WUbnr  T.  Boyle  and 

Jo^in  W.  Drydeii,  for  plaintiff  In  error: 

Interest  upon  the  call  accrued  only  from  ac- 
tual demand  upon  tbe  defendant,  and  not  from 
the  date  of  the  decree;  the  decree  for  a  call 
was  made  fn  a  suit  begun  against  the  company 
nearly  thirteen  yeaia  after  it  had  stopped  busi- 
ness. 

Sanfferv.  Opien,  Bl  U.  S.  66  (96: 280);  Sunt 
T.  A'etera,  16  Pick.  666;  OUnn  y.  iiaxton,  68 
Cal.  853. 

Hie  defendant  It  not  responsiUe  for  theaub' 


scription  to  the  150  shares  taken  by  him  for 
solvent  and  oaoied  principals. 

SeoHU  T.  Thayer.  106  U.  8.  153  (28:978); 
Wittur  V.  Broum,  122  U.  8.  214  (80: 1205)  8 
Sm.  Lead.  Cas.  8th  ed.  415. 

Tbe  cause  of  action  did  not  accrue  within 
three  years. 

Wmanu  T.  Bankhead,  86  U.  8.  19  Wail.  571 
(22;  187);  Riehmond  v.  Iront,  121  U.  S.  27,  61 
(80:  864,  872);  Clayton  v.  CagU,  97  N.  C.  800; 
Wood,  Llm.  g  208;  ifa  WeUh  Ftannd  <(  Ttoeed 
Oo.  L.  R.  20  Eq.  360;  Jfe  GUn  Iron  Workt,  20 
Fed.  Rep.  874;  Diefenthaler  v.  Neie  York,  111 
N.  T.  381;  Btyrtt  v.  Coreu,  15  N.  Y.  505;  OgU- 
vie  V.  Knox  Ine.  Co.  68  U.  8.  23  How.  380  (16: 
349);  Payne  v.  Bullard,  28  Miss.  88;  Curry  v. 
Woodward.  53  Ala.  871;  AiUbone  v.  Iloffer,  46 
Pa.  48;  OUnn  VHUianu,  60  Md.  95;  Gtoinv. 
Botcard,  8  Cent.  Rep.  648.  65  Md.  40;  ^feKin 
V.  OUnn,  5  Cent.  Rep.  770,  66  Md.  480:  Olenn 
V.  Soule.  22  Fed.  Rep.  417;  ScoviU  v.  mayor, 
105  U.  S.  148  (26:968):  OUnn  v.  8em^,  80 
Ala.  159;  Atchieon,  T.  AS.  F.  R.  Go.r.  Burlin- 
game  TowiOdp,  86  Kan.  ^;  PiUaburgh  <»  C. 
R.  Oo.  V.  Byen,  82  Pa.  2d;J£orri»onr.  MitUen^ 
84  Pa.  19;  Keimer  t.  fbtter,  28  Ohio  8t  87; 
Palmer -v.  Palmer,  86  Mich.  487. 

All  persons  materially  Interested,  either  le- 
gally or  beneficially,  in  tbe  subject  matter  of  a 
suit,  however  numerous  they  may  be,  are  to  be 
made  parties  to  it,  either  as  plaintiffs  or  defend- 
ants, or  should  at  least  have  notice  of  it,  in 
order  to  bind  them. 

1  Dan.  Oh.  Pr.  190;  8tory,  Eq.  PL  78-80; 
Pom.  Eq.  Jur.  g  ll4;  McVeigh  v.  V.  8.  78  D. 
8.  11  Wall.  269  (20: 80);  Rihon  Chicago,  R.  1. 
A  P.  B.  Co.  88  U.  8.  16  Wall.  446.  450  (21: 
867,  868);  Windaor  v.  McVeigh.  93  U.  8.  274 
(28:914). 

The  stockholder  who  is  required  to  pay  may 
M^pel  his  coBtockhtdders  to  refund  or  con- 
tribute to  bim  their  prospective  pro  rata  tn 
share  of  liability  for  the  corporate  debt  he  lias 
paid. 


unto  dcraend  is  made  therefor.  Sands  v.  Annf  sler. 
60  Barb.  fiSS;  Ho*land  t.  Cuykcndall.  4D  Bart>.  8S0. 

When  a  chock  b  Hven  upon  a  bank  In  whlah  the 
drawer  has  oo  funds,  and  In  wblcb  be  had  none 
during'  tbe  ensuing  six  years,  the  Statute  of  Umlt- 
ttloDs  I  eglns  to  run  ttom  the  time  when  tbe  check 
was  given;aDd  In  such  cases  do  demand  or  present- 
ment need  be  shown.  Dniat  v.  Barrett,  U  Hun. 
«0:  HohBwk  Bank  v.  Broileriok.  10  Wood.  301:  Fttch 
V.  Reddlnar.  4  Sandf.  131^  Healy  v.  QUman,  1  Bosw. 
TSk  Johnaon  r.  Bank  of  N.  A.  5  Robt.  654. 

Tbe  lapse  of  six  years  is  not  a  hu  to  an  actfon  to 
recover  a  deposit;  tbe  Statute  of  Llmftatfans  only 
begins  to  run  from  tbe  time  payment  is  demanded 
and  refused.  Iliosison  v.  Bank  of  British  N.  A 
BN.  T.l. 

On  a  special  dapo^  tlie  Statute  of  Limitations 
don  not  begin  to  run,  until  a  demand  has  been 
made  for  the  sum  deposited.  Smilay  T.Ity.lOeat, 

Rep.uo.iooN.  r.m. 

A  cause  of  action  by  t  depositor  against  a  bank 
to  recover  the  amount  of  a  obeck  drawn  by  bhn 
upon  it,  arises  upon  a  deusnd  and  refusal  of  pay- 
ment on  presentation  by  tbe  payee,  and  an  aotloa 
for  such  amount  la  barred  after  the  lapse  of  six 
years  tberebmn.  Bank  of  BrMsh  N.  A.  v.  Mer- 
Aants  Vttt.  Bank.  91  N.  T.  108,  111:  Tan  Allen  v. 
Am.  Nat.  Baok,MN.  T.l;TietaT.  Union  Nat.  Bank, 
S  Cent  BM».  m,  HI  H.  r.  H3  [lOTMSlng  8.  a  U 
Hun,4H]. 

U1U.S. 


Where  a  husband  Is  custodian  of  the  funds  of  his 
wife.  Investing  her  funds  and  making  over  tbe  s^ 
ourltles  to  ber  when  demanded,  the  Statute  of  lim- 
itations will  not  eommenoe  to  run  In  bis  flivor  until 
demand  and  refusal  Hltoboock  v.  Wlltste.  8  Dem. 
»&;  8.  a  12  N.  T.  State  Rep.  144. 

Tbe  Statute  of  Limitations  does  not  twgin  to  run 
In  favor  of  the  Indorserof  a  prondssoty  note  payi^ 
ble  on  demand,  at  a  place  spedlfled,  until  demand 
is  made  In  compliance  with  the  terms  of  the  con- 
tract and  due  notice  of  nonpayment;  a  demand  by 
Iett4?ris  InsufflclenL  Merritt  v.  Todd,  28  N. 
Wolcott  V.  Van  SantvoonLlT  Johns.  248;  Wood  worth 
T.  Bank  of  Am.  10  Johns.  W;  Feroer  t.  WIlllanis« 
Bf  Barb.  10;  Pardee  v.  Fish,  SO  N.  T.  S6fi;  Herrlok  v. 
Woolverton,  41  N.  Y.  681;  Wheeler  v.  Warner,  47 
N.  Y.  fast.  Grim  v.  Starkweather,  88  N.  Y.  830;  Flero* 
T.  Whitney,  »  Maine.  188;  Lockwood  t.  Cmwftud, 
18  Conn.  381;  King  v.  CroweU.  81  Maine,  SU;  1  Dan. 
Neg.  Inst.  618;  Chltty.  BUla,  I2tb  Am.  ed.  416;  1  Pats. 
Bills  6c  Notes,  871;  Barnes  v.  Vaughan,  8  B.  1. 250; 
Stuckort  V.  Anderson,  8  Whart.  (Pa.)  118;  Olllespie 
v.  Honnaban,  4  HcCord,  Iw  SOB;  Hartford  Bank  V. 
Green,  11  Iowa,  478;  Parker  v.  Stroud,  98  N.  T.  879 
treveislng  S.  C.  81  Hun,  STtTj;  Tredlok  v.  Wendell,  I 
N.  H.  80:  Doubleday  v.  Kress,  SO  N.  Y.  4ia 

See  also,  as  to  individual  UoMWy  of  ttoekhcMen 
for  eorporaU  dsMs.  note  to  Hatch  r.  DuH,  Htt 
U.S..  SSL.  ad.  ML 
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Ogilive  v.  Knox  Ina.  Co.  OS  U.  S.  22  Hotv. 
880  (18:849);  Pollard  r.  Bailey.  87  U.  S.  20 
Wall.  520  (22:  ?iny,Oodfrey  v.  Terry.  97  U.  S. 
m  (24:  944):  Hatch  t.  DarM,  101  U.  S.  205, 
211  (25:865.  886);  Lamar  ln».  Co.  v.  mtdreih. 
5S  Iowa,  248;  Brtekaon  t.  Namith,  46  K  H. 
871. 

Tbe  relation  between  the  company  and  its 
stockholders  with  respect  to  the  liability  under 
bis  subscription  contract,  is  the  relation  of 
debtor  and  creditor. 

Hntch  V.  Dana,  101  U.  8.  205  (25: 885);  Ogi- 
litex,  Knox  Ina.  Oo.  63  U.  S.  23  How.  393  (16: 
853);  Stephtnt  r.  Fox,  83  N.  T.  318,  817. 

Notice  by  publication  has  no  force  or  effect 
•gainst  persons  or  property  in  jurisdictions  be- 
yond tbe  limils  of  tbe  State. 

Pana  v.Botrler,  107  U.  S.  629  (27:424);  St. 
Clair  V.  Cox,  106  U.  S,  850  (27:222);  Fennoyer 
V.  Xeff.  95  U.  S.  714  (24:565);  Windaor  v.  Mc- 
Veigh, 93  U.  S.  274  (23:914);  D'Arcyv.  Ketclf 
urn.  52  U.  8. 11  How.  165  (13:648;;  Thompaon 
T.  WhiUnan,  85  U.  S.  18  Walt.  457  (21:897); 
Galpin  v.  Page,  85  U.  S.  18  WalL  350  (21: 
059). 

Plaintiff's  suit  was  barred  by  limitation. 

Tbe  oblication  to  pay  money  subscribed  to 
tbe  stock  of  corporatioaa  as  called  for  or  re- 
quired by  the  president  and  directcos,  is  that 
of  a  debt  payable  on  demand. 

Goihen  A  M.  Turnpike  Boa4  Co.  v.  flur- 
tin,  9  Johns.  217;  Hoaland  v.  Edmonds,  24  N. 
Y.  310;  StiUwell  v.  Craig,  68  Mo.  34.81;  VpUm 
T.  Tribileoek,  91  U.  S.  45  (23:208).. 

No  actual  demand  is  necessary  to  set  tbe  stat- 
ute in  motion  as  to  notes  payable  on  demand, 
and  also  as  to  other  money  obliirutioQs. 

Angell,  Lim.  6tU  ed.  93,  94,  93;  2  Dan.  Neg. 
Inst.  Ist  ed.  S  1215;  Andreaa'App.  99  Pa.  421, 
11  W.  N.  C.  294;  AfeMvllenv.  Safferty,  89  N. 
Y.  458;  Sainton  y.  AfcAUiater,  1  Mo.  662;  Cod- 
man.  T  10  Pick.  119. 

As  between  the  creditors  of  an  huolveDt  cor- 
poration and  tbe  Btoclcholden,  the  unpaid 
stock  is  «  debt  due  at  once,  without  further  de 
mand. 

Henry  v,  Vermillion  d  A.  R.  Co.  17  Ohio, 
187;  Hatch  V.  Dana,  101  U.  S.  205  (25:885); 
Maraii  v.  Burrougha,  1  Woods,  464:  Holmea  v. 
Sheneood,  16Fed.  'Rsi^.lZ5\Orawfordv.  Rohrcr, 
69  Md.  600;  Jfe  Olenlron  Worka,  20  Fed.  Rep. 
674;  Sagory  v.  Duboia,  3  Sandf.  Oh.  466,  492; 
Glenn  v.  Doraheimer,  23 Fed.  Rep.  696, 24  Fed. 
Rep.  536;  Gler.n  v.  Prieat,  28  Fed.  Rep.  908. 

Wticncver  the  corporation  ceases  to  do  busi- 
ness, the  liabill^  of  the  atockholdera  becomes 
absolute. 

Thompson,  StockholderB,  §  291;  Payne  v. 
BtiOard,  28  Miss.  91;  Terry  v.  Anderaon.  95  U 

8.  636  (24: 367>. 

Tbe  beneficent  operation  of  the  statute  could 
not  be  stayed  during  tbe  long  period  between 
tbe  assignment  of  1U66  and  tlie  decree  of  1880, 
by  tbe  mere  neglect  of  the  assignee  to  make  a 
call  or  demand. 

Codman  v,  llogera,  10  Pick.  119;  Baker  t. 
Atlas  Bank,  9  Met.  198;  Laforge  v.  Jaytie,  9 
Pa.  410;  Pittaburgh  A  C.  It.  Co.  v.  Byera,  33 
Ph.  22;  Pittaburgh  A  O.  R.  Co.  v.  QraJuim,  86 
Pa.  77;  Morrison  v.  MnUin.  34  Pa.  12.  17; 
Shaekamaxon  Bank  v.  Dovgherty,  20  W.  N.  C. 
297;  Frankiin  Sav.  Dank  v.  Brittges,  20  W.  N. 
C.  ^/Baker  v.  Joltnaon  Co.  33  Iowa.  154; 
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Prescottv.  Gonaer,  34  Iowa,  175;  Hintrager  v. 
Benneaay,  46  Iowa,  600;  Firat  Nat.  Bank  v. 
Greene,  64  Iowa,  445;  Bxlmer  v.  Palmer,  80 
Mich.  488;  WrightY.  Piiine,  62  Ala.  340. 

A  trustee  for  the  creditors  of  an  insolvent 
corporation  could, soon  ^ter  his  appoiolmeot, 
have  sued  the  plaintiff  in  error  directly  by  bill 
in  equity  witbout  the  necessity  of  a  call. 

HatehY.  Dana,  101  U.  8.  205  (25:885);  OgUive 
V.  Knoxina.  Co.  68  U.  S,  22  How.  3S0  (16: 849). 

Meaara.  Charles  Marahall  and  Johis 
Howard,  for  defendant  in  error: 

This  decree  was  binding  upon  the  stockhold- 
ers of  the  company,  so  far  as  the  unpaid  sub- 
scription to  the  capital  stock  of  tbe  compauy, 
iu  their  hands,  was  concerned, 

Morgan  Go.  v.  Allen,  103  U.  S.  498  (26:  498); 
Sawyer  v.  Hoag,  84  U.  S.  17  Wall.  610  (21:  731); 
Ex  itarta  Scholienberger,  96  U.  8.  374  (21:  853); 
V<Ulee  T.  Dumergue,  4  Exch.  290;  Bank  of  Au- 
^tralaaia  v.  Harding,  9  M.  O.  &  S.  661; 
Ogilvie  v.  Knoxina.  Go.  63  U.  8.  23  How.  387 
(16:  a51);  Sanger  v.  91 U.  S.  58  (33: 231); 

Halt  V.  G.  S.  Ina.  Co.  5  Gill,  484;  Sagory 
Dvboia,  8  Sandf.  Cb.  600. 

The  necessity  for  a  call  to  enable  the  truateea 
to  sue,  is  estiiblished  by  the  decree  and  by  re- 
peated decisions. 

Jtobertaoa  t.  Sibtey.  lOMlnn.  830, 881;  Chand- 
ler V.  Siiidle.  3  Dill.  C.  C.  477;  Seoitia  v.  Thayer, 
106  U.  S.  153  (20:  973). 

The  power  to  make  calls  became  itself  n  trust, 
and  its  execution  became  enforceable  by  a  court 
of  eauity  as  any  other  trust.  After  executing 
tbe  deed  of  trust,  the  company  could  not  use  its 
power  to  make  calls  on  its  stockholders  forany 
other  purpose,  nnt  oven  for  its  own  corporate 
purposes,  until  it  first  exercised  that  power  to 
effectuate  tbe  trusts  of  the  deed. 

Perry,  Trusts,  ^  248  and  note;  Ilouldsworth 
T.  City  of  Glauow  Bank,  L.  R.  5  App.  Cas. 
823-4;  Ogilvie  t.  Knot  In*.  68  U.  S.  83 
How.  867  (10:  S51);  KanMoa  Pae.  R.  Co.  v. 
Atehiaon.T.A  8.F.R.G0. 112  U.  8.414  (28:794). 

In  Virginia,  when  a  deed  of  trust  is  made  by 
a  debtor  in  favor  of  his  creditors,  the  Statute 
of  Limitations  does  not  run  against  a  creditor, 
so  far  as  tbe  trust  fund  created  by  the  deed  i» 
concerned. 

Smith  V.  Waakington  City.  V.  M.  dt  G.  S.  B. 
Go.  83  Gralt.  617;  Bavaie  v.  Poor  School  Soe.  75 
Va.  800;  IJamHetonv.  Glenn,  13  Va.  L.  J.242. 

When  the  chancery  court  decreed  that  this 
assessment  upon  the  stock  should  be  pnid  to 
tiie  trustee,  the  assumpsit  created  by  ttie  decree 
was  as  complete  on  tbe  part  of  the  stockholder 
as  if  be  baa  been  personallv  present  in  court. 

2  Oreenl.  Er.  g  103.  Hawkca  v.  Savndera, 
Cowp.  290;  Sesona  Ifat.  Bank  y.  Grand  Lodge, 
F.  rf  A.  Maaona.  98  U.  8. 124  (25: 76);  Gainea  t. 
Miller,  111  U.  8.  895  (28:  466). 

Tbe  following  decisions  iavolve  all  the  ques- 
tions presented  by  this  record: 

Vanderteerken  v.  Glenn,  13  Va.  L.  J.  91; 
Otenny.Semple.dOAln.itSid;  Lehmanr.  €Kenn, 
18  Va.  L.  J.  802;  8em^  y.  GUnn,  18  Va.  L.  J. 
805.  Sayrr  v.  Glenn.  13  Va.  L.  J.  807;  Morria  v. 
Glenn,  13  Va.  L.  J.  224;  Glenn  v.  WiUiama,  60 
Md.  94;  Glenn  v.  Clabartgh.  7  Cent.  Rep.  891.  05 
Md.  67;  Gtennv.  Do'oard.  2  Cent.  Rep.  643,  6."i 
Md.  40;  MeKim  y.  GUnn,  6  Cent.  Rep.  776, 6'i 
Md.  479;  GUnn  T.  Orr.  M  N.  C.  418;  QUnnv. 
Saxton,  ^Cal  353. 
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I  a«fi  1  •  ChW  Jvitiee  Fuller  delivered  Uie  opin- 
Ion  of  the  court: 

Counsel  for  plaintiff  Id  error  coateods  tbitt 
the  decree  of  the  Richmond  Chancery  Court 
making  the  call  and  assessment  was  void  as 
Hgniost  him,  because  he  was  not  a  party  to  the 
mH;  tliat  the  cause  of  action  was  barred  by 
the  Statute  of  Ijimitations;  that  he  wan  not  re- 
sponsible upon  one  hundred  and  fifty  shares  of 
the  stock;  nnd  that  interest  should  not  have 
been  allowed  from  the  dntcof  thecal!,  but  only 
from  the  time  of  the  filing  of  the  complaint. 

The  jurisdiction  oF  the  Richmond  Chancery 
Court  to  settle  the  coostruclioo  of  tlie  deed  of 
trust,  to  remove  the  qrifrfnol  trustees  i^nd  sub- 
fltituteanotlier,  nnd  to  ascertain  Uieextentof  the 
liabilities  and  a-sscts  of  the  corpomiion,  is  not 
|32B]  denied.  It  is  conceded  Ihnt  the  balance  re- 
maining unpaid  on  subscriptionn  to  stock  is  a 
trust  fund  for  the  payment  of  cor|K>rate  debts, 
and  that  u  judgment  obtained  against  a  corpo- 
raiioD  cannot  ue  Impencbcd  except  for  fraud. 

But  it  Issidd thatabiodingrasscssmcDt cannot 
be  levied  without  tbe  presence  of  Uie  stock- 
holders or  service  of  process  or  notice  upon 
them. 

Under  ibc  charter  of  this  company  a  call 
could  only  be  made  by  the  president  and  di- 
lectors,  and  was  a  corporate  question  merely, 
and  in  the  situation  of  the  company's  atTairs  it 
was  a  duty  to  make  It,  failing  tbe  discharge  of 
which  by  tbe  president  and  directors,  creditors 
could  set  the  powers  of  a  court  of  equity  in 
motion  to  accomplish  it. 

Executing  in  tuat  regard  a  corporate  func- 
tion for  a  corporate  purpose,  it  is  diHicult  to 
KC  upon  what  ground  It  could  be  held  that  tbe 
court  could  not  order  an  assessment  operating 
upon  stockholders,  who  would  be  bound  if  the 
president  and  directors  bad  ordered  it. 

Sued  after  sucb  an  order  of  court,  the  de- 
fendant does  not  deny  the  existence  of  any  one 
of  the  facts  upon  which  the  order  was  maJc, 
but  contends  that  there  has  been  no  call  as  lo 
him,  because  he  was  not  a  party  to  the  cause 
between  creditor  and  corpomiion.  We  under- 
stand tbe  rule  to  be  otherwise,  and  tliut  the 
stockholder  is  bound  by  a  decree  of  a  court  of 
equity  against  the  corporation  in  enforcemcut 
01  a  corporate  duty,  althoucb  not  a  party  as  an 
Individual,  but  only  through  representation  by 
the  company. 

A  stockholder  Is  so  for  an  Integral  part  of 
the  corporation  that.  In  the  view  of  the  law,  be 
is  privy  to  the  proceedings  touching  tbe  body  of 
which  lie  Is  a  member.  Sanger  v.  -Upton.  91 
r.  S.  136,  58  [23;  230,  221].  in  which  case  it  is 
also  said:  "It  was  not  necessary  that  the  slock- 
holden  should  be  before  tbe  court  when  it  (tbo 
order)  waa  made,  any  more  than  that  tticy 
should  have  been  there  when  the  decree  of 
bankruptcy  was  pronounced.  That  decree 
gave  thejurisdiction  and  authority  to  make  the 
order.  The  plaintiff  In  error  could  not,  in  this 
act  ton,  question  the  validity  of  the  decree;  and 
for  the  same  reasons  she  could  not  draw  into 
t330]  question  tbe  validity  of  the  order.  She  could 
not  be  heard  to  question  cither,  except  by  a 
scpflnilc  and  direct  proceeding  had  for  tbnt 
purpose."  As  against  creditors  there  is  nodlf- 
fcrence  between  unpaid  slock  "and  any  otlicr 
assets  which  may  form  a  part  of  tbe  proiwrty 
and  effects  of  the  corporation;"  Mtnuan  County 
»1  l>.  & 


V.  Allen,  103  U.  S.  408,  SOOfSQ:  408,  503];  and 
'  'the  stockholder  has  no  right  to  withhold  the 
funds  of  the  company  upon  tbe  ground  that  he 
was  not  individually  a  party  to  the  proceedings 
in  which  the  recovery  was  obtained."  Glenti 
V.  WiUiamt.  60  Md.  93,  116.  In  tbe  last  cited 
case,  which  was  an  action  to  recover  upon  tbe 
assessment  controverted  here,  tbe  Court  of 
Appeals  of  Maryland  passed  upon  the  question 
now  before  us,  and  held,  in  an  able  opiniou  by 
Alvey,  J.,  that  tbe  Richmond  Chaucery  Court 
acquired  jurisdiction  over  the  expresscompany 
and  the  trustee;  that  that  court  bad  power  una 
jurisdiction  to  make  assessments  upon  the  un- 
paid subscriptions  to  raise  funds  to  pay  the  cor- 
poration's debts,  and  its  decree  mnkuig  such  as- 
sessment was  binding  and  effective  "upon  the 
stockholders  who  were  not  in  their  individual 
capacities  parties  to  the  cause;"  that  Glenn  ^Ya^ 
legally  apiK>inted  trustee;  and  that  the  St:itule 
of  Limitations  began  to  run  only  from  the  time 
the  assessment  was  made  by  the  decree  of  the 
cotirt  iu  Virginia,  and  could  form  no  bar  to  the 
right  to  recover  in  the  action.  Sanger  v.  Upton, 
ntjtra,  is  quoted  from,  and  it  is  correctly  stated 
that  that  decision  "was  made  notio  pursuance 
of  any  express  provision  of  the  bankrupt  law, 
but  in  analogy  to  the  powers  and  procedure  of 
a  court  of  equity,  and  to  meet  the  requirements 
and  justice  of  the  case." 

In  Uambleton  v.  Olfnn,  13  Va.  L.  J.  242. 
the  rejection  by  the  Circuit  Court  of  Henrico 
County.  Virginia,  to  which  the  suit  in  the  liich- 
mond  Chancery  Court  had  been  removed,  of  s 
petition  of  certain  stockholders  to  be  made  par- 
ties, and  for  a  rehearing  of  thccause,  came  un- 
der review  in  the  Supreme  Court  of  Appeals 
of  Virginia,  nnd  that  court  among  other  things 
said:  ''The  first  question  raised  In  this  court  is 
that  tlie  appellants  are  entitled  to  be  made  par- 
ties to  thesuitof  Gtcunv.  National Ej-prcxn <i mt  [331] 
Transportation  Ompant/,  Iwcause  llie  relief 
sought  is  against  them.  Thesuitof  Gteim  v. 
Tfte  National  Express  and  Tra?i8jiortation  Com- 
pitny  is  a  creditors'  suit  against  a  corporation, 
and,  by  the  terms  of  its  charter  and  the  laws 
of  Ibis  State  applicable  to  said  company,  it  was 
lawfully  sued  as  such  by  its  corporate  name, 
and  the  individual  stockholders  were  not  proper 
pnrtics  to  sucb  a  suit,  the  president  and  direct- 
ors being  by  their  selection  their  representatives 
for  Ibis  purpose.  Tbe  appellants  admit  this  at 
to  soy  live  and  going  corporation,  and  claim, 
as  the  corporation  is  dead,  that  by  its  deed  of 
trust  it  assigned  to  tnistees  and  cease<l  to  ex- 
ist; that  in  a  suit  by  a  creditor,  or  by  creditors 
generally,  the  suit  against  the  corporation  is  in 
fact  one  not  against  the  corporation,  but 
ijvainst  them  as  stockliolders.  and  they  are  not 
represented  by  tbe  company  nor  by  the  trustees. 
By  the  law  of  this  State  (Code  of  1878,  chap. 
56,  §  31),  'when  any  corporation  shall  expire  or 
be  dissolved,  or  its  corporate  rights  and  privi- 
Iege.s  shall  have  ceased,  all  its  works  and  prop- 
erty, and  debts  due  lo  It,  shall  be  subject  to  tbe 
payment  of  debts  due  by  It,  and  then  to  distri- 
bution among  tbe  members  according  to  their 
respective  interests;  and  sucb  corporation  may 
sue  and  be  sued  as  before,  for  the  i>urposc  ol 
collecting  debts  due  to  It,  prosecuting  rights 
under  previous  contracts  witn  it.  and  enforcing 
its  liabilities,  and  distributing  the  proceeds  of 
its  works,  property  and  debts,  among  those  en- 
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titled  thereto.'  Bv  whicb  U  is  provided  that, 
notwiihstsodiDg  its  death,  it  stands,  for  the 
purpose  of  being  sued  by  crwiitors,  just  as  it 
did  while  alive  and  going,  and  may  sue  and  be 
sued  as  before,  and  that  the  directory  has  as- 
signed  to  trustees  alters  the  case  only  so  far  as 
to  make  the  trustees  Qccessaiy  parties." 

The  section  quoted  from  the  Code  of  1873  Is 
Identical  with  section  80  of  chapter  06  of  the 
Code  of  I860:  and  as  the  corporation,  notwith- 
standing it  may  have  ceased  the  prosecution  of 
the  objects  for  which  it  was  organized,  could 
still  proceed  in  the  collection  of  debts,  the  en- 
forcement of  liabilities,  and  the  appllcatioa  of 
its  assets  to  Jhe  payment  of  Jts  creditorB,  all 
corporate  powers  essential  to  tliese  ends  re- 
mained unimptUred.  We  concur  In  the  decision 
1 332 1  to  this  effect  of  the  highest  tribunal  of  the  State 
where  the  corporation  dwelt,  in  reference  to 
whose  iuws  lite  stockholders  contracted,  Canada 
Southern  It.  Co.  v.  Gebkard.  109  U.  8.  527  [87: 
1020],  nnd  In  whose  courts  th«!  creditors  were 
oblij^  to  seek  the  remedy  accmded.  Barclay 
T.  Talman.  4  Edw.  Ch,  133;  Bankqf  Virginia 
T.  Adams,  1  Fur.  Sel.  Cas.  5S4;  PatUrton  t. 
Lynde,  112  III.  196. 

We  tbink  it  cannot  be  doubted  that  a  decree 
■gainst  a  corporation  In  respect  to  corporate 
matters,  such  as  the  making  of  an  assessment 
in  the  discbarge  of  a  duty  resting  on  the  cor- 
poration, ne»ssarily  binds  its  members  In  the 
absence  of  fraud,  and  that  this  Is  involved  in 
the  contract  created  In  becoming  a  stockholder. 

The  decree  of  the  Richmond  Chancery  Court 
determined  the  validity  of  the  assessment;  and 
that  the  lapse  of  time  between  the  failure  of 
the  company  and  the  date  of  the  decree  did  not 
inedudo  relief,  by  creating  a  bar  through  Stat- 
utes of  Limitation  or  the  application  of  the 
doctrine  bf  laches.  And  so  It  has  been  held  in 
numerous  cases  referred  to  on  the  argument. 
The  court  may  have  erred  in  its  conclusions,  but 
Its  decree  cannot  be  attacked  collaterally,  and, 
indeed,  upon  a  direct  attack,  It  has  already 
been  lustained  1^  the  Virginia  Court  of  Appeals, 
BamNettm  t.  Ounn,  mpra. 

Some  further  observations  may  not  Inappro- 
priately be  added.  Unpuid  subscriptions  are 
assets,  but  have  frequently  been  trenttd  by 
courts  of  equity  as  If  impressed  with  a  trust 
tub  modo,  upon  the  view  that,  the  corporation 
being  insolvent,  tlie  existence  of  creditors  sub- 
jects these  liabilities  to  the  rules  applicable  to 
lunda  to  be  accounted  for  as  held  in  tjsust,  and 
ttiat  therefore  Statutes  of  Limitation  do  not 
commence  to  run  In  respect  to'  them,  until  the 
retention  of  the  money  has  become  adverse  by 
a  refusal  to  pay  upon  due  requisition. 

But  the  conclusion  as  to  the  statute  need  not 
be  rested  on  that  ground;  for  although  the  oc- 
currence of  the  necessity  of  resorting  to  unpaid 
stock  may  be  said  to  fix  the  liability  of  the  sub- 
scriber to  respond,  he  cannot  be  allowed  to  in- 
sist that  the  amount  required  to  discharge  him 
became  instantly  payable  though  unascertained, 
and  though  there  was  no  request,  or  its  equiv- 
alent, for  payment. 
1 333 1  And  here  there  was  a  deed  of  tnut  made  by 
tbe  debtor  cwporaaon  for  the  benefit  of  iu 
creditors,  and  It  has  been  often  ruled  In  Ylr- 
ginla,  that  the  lien  of  such  a  trust  deed  is  not 
barred  by  any  period  short  of  that  sufficient  to 
raise  a  preaamption  of  paymeot  Smith  t. 
1M 


Washington  City.  V.  M.  (ft  ff.  8.  S.  Co.  83 
Gratt.  617;  Bowiev.  Tlia  Poor  School  8oe.  75  Va. 
300:flamWrf(>nv.G?<nn,18Va.L.J.242.  This 
deed  was  not  only  upheld  and  enforced  by  the 
decree  of  December  14, 1880,  but  also  tbe  power 
of  the  substituted  trustee  to  collect  the  assess- 
ment by  suit  in  his  own  name,  wasdeclarcd  by 
the  Court  of  Appeals  of  Virginia,  in  Lewit  v. 
Glenn,  6  B.  E.  Kep.  866.  See  also  Baltimore 
<ft  0.  R.  Co.  V.  Qlenn,  28  Md.  387. 

By  the  deed  the  subscriptions,  so  far  as  un- 
called for,  passed  to  the  trustees,  and  the  cred- 
itors were  limited  to  the  relief  which  could  he 
afforded  under  It,  while  tbe  stockholders  could 
be  subjected  raly  to  equality  of  assessment; 
and  as  the  trustees  could  not  collect  except  up- 
on call,  and  had  themselves  no  power  to  make 
one,  Tendering  resort  to  the  president  and  di- 
rectors necessary,  or,  failing  their  action,  then 
to  the  courts.  It  is  very  clear  that  the  Statute 
of  Limitations  could  not  commence  to  run  un- 
til after  the  call  was  made. 

Tbe  rule  laid  down  in  SeovtU  Thayer,  IDS 
tJ.  S.  143,  155  [26:  968,  978],  applies.  In  that 
case  it  was  said  by  Mr.  Justice  Woods,  speak- 
ing for  the  court:  "There  was  no  oblisntion 
resting  on  the  stockholder  to  par  at  all  until 
some  authorized  demand  in  behalf  of  creditors 
was  made  for  payment  Tbe  defendant  owed 
the  creditors  nothing,  and  be  owed  the  com- 
pany nothing  save  such  unpaid  portion  of  hla 
stoclf  as  migntbc  necessary  to  satisfy  theclaima 
uf  the  creditors.  Upon  the  bankruptcy  of  tbe 
company,  bis  obligation  was  to  pay  to  the  as- 
signees, upon  demand,  such  an  amount  upon 
his  unpaid  stock  as  would  be  sulBcieut,  with 
tbe  other  assets  of  the  company,  to  pay  its 
debts.  He  was  under  no  obligation  to  pay  any 
more,  and  be  was  under  no  obligation  to  pay 
anything  until  the  amount  necessary  for  him  to 
pay  was  at  least  approximately  ascertained. 
Until  then  his  obligation  to  pay  did  noi  twcome 
complete  "  nnd  it  was  held,  '"that  when  stock  la 
subscribed  to  be  paid  upon  call  of  the  company, 
ami  tlie  company  refuses  or  neglects  to  man 
the  call,  a  court  of  equity  may  itself  make  tbt 
call,  If  the  interests  of  the  creditors  require  it. 
The  court  will  do  what  it  la  tbe  duly  of  tbe 
company  to  do.  But,  under  such  circum- 
stances, before  there  Is  any  obllgatlo  i  upon 
the  stockholder  to  pay  without  an  assessment 
and  call  of  the  company,  there  mtist  be  some 
order  of  a  court  of  competent  jurisdicion,  or, 
at  the  very  least,  some  authorized  den  and  up- 
on him  for  payment;  and  It  Is  clear  tbe  Statute 
of  Limitations  does  not  begin  to  run  in  .lis  favor 
until  such  order  or  demand." 

Constituting,  as  unpaid  subscriptio  is  do,  % 
fund  for  the  payment  of  corporate  deb  j.  when 
a  creditor  has  exhausted  his  legal  n-nicdiea 
against  the  corporation  which  faifs  to  mnke  an 
assessment,  he  may,  by  bill  in  equity  or  other 
appropriate  means,  subject  such  subs  riptiona 
to  the  satisfaction  of  his  judgment,  and  the 
stockholder  cannot  then  object  that  no  call  has 
been  made.  As  between  creditor  an  !  stock- 
holder, "It  would  seem  to  he  singul  r  if  the 
stockholders  could  protect  tbemselr  s  from 
paying  what  tbey  owe  by  setting  up  th  '  default 
of  their  agents."  Hatch  v.  Dana,  IC  U.  3. 
205,  214  [&:  885.  887].  The  condlUon  that  a 
call  shall  oe  made  is,  undersochdrcumi  luces, 
Bi  Mr.  JuiUee  Bradley  remark*  in  the  iu:tlter 
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of  OUn  Iron  Workt,  SO  Fed.  Rep.  674,  681. 
"but  B  spider's  wtb,  wblcb  the  first  breath  of 
tbe  law  blows  away."  And  as  between  the 
BtocUio.jer  and  tbe  corpontloQ,  tt  does  not 
He  in  tbe  mouth  of  the  atockbolder  to  saj,  in 
rctpoQse  to  tbe  attempt  to  collect  his  subscrip- 
tioD,  for  tlie  payment  of  creditors,  that  tbe 
claim  is  barred  because  the  compaoy  did  not 
discbarge  its  corporate  da^  in  respect  to  Its 
creditors  earlier.  Counhi  w  Morgan  t.  AUtn^ 
103  U.  S.  408  [26:  406]. 

These  coosiaeratioiu  dtopose  of  the  alleged 
error  in  not  nistainiog  Uie  defense  of  the  stat- 
ntory  bar. 

By  g  26,  chap.  S7,  title  18,  "Chartered  Com- 
panies," of  the  Virginia  Code  of  1878  (p.  S51), 
It  Is  provided  that  '^no  stock  shall  Im  aastgned 
•m  the  books  without  the  consent  of  the  com- 
pany, until  all  tbe  money  wbicb  has  become 
payable  tbereoD  shall  have  been  paid;  and  on 
any  asaieBmeDt  the  assignee  and  assignor  shall 
each  be  liable  for  any  installments  which  may 
1 33S]  have  accrued,  or  wbicb  may  thereafter  accrue, 
and  may  be  proceeded  against  in  the  manner  be- 
fore provided."  And  this  was  tbe  provision  of 
tbe  Code  of  1860  (chap.  57,  title  18.  g  24):  and  in 
BambtOon  T.  OUnn,  tupra,  it  was  held  "that 
under  that  section  the  assiicnee  and  auifoor 
are  liable  for  anv  installment  which  may  have 
accrued  or  which  may  hereafter  accrue,"  and 
to  tbe  same  effect  is  McKim  T.  QtoMf  Bs  Md. 
47U  [5  Cent.  Bep.  7761. 

Defendant  claims  Uiat  of  the  two  hundred 
■nd  fifty  shares  for  whtdi  he  sabscribed  be  took 
one  hundred  and  fifty  shares  for  three  fotber 
persons.  The  stock  ledger  shows  ttiat  five  cer- 
tiltcaics  of  fifty  shares  each  were  sent  to  de- 
fendant, made  out  in  bis  name;  and  it  appears 
from  bis  evidence  that  he  transferred  three  cer- 
tificates for  fifty  shares  each  to  H(»e,  Battle 
and  WiUlamson,  tkgugb  they  failea  to  have 
them  transferred  bi^tbeir  own  names  on  tbe 
books  of  the  company.  Of  the  remaining  one 
hundred  shares,  defendant  retained  fifty  and 
transferred  tbe  other  flfty'to  five  other  persons 
whom  be  bad  anticipated,  when  he  subscribed, 
night  take  them.  So  far  as  appears  from  tbe 
•took  register  the  plaintiff  remained  tbe  origi- 
nal owner  (tf  two  nnndred  shares  and  tbe  as- 
signor of  tttf,  and  DO  error  b  asrigned  as  to 
this  fifty. 

Sec.  25  of  chap.  67.  title  16,  of  tbe  Code  of 
Virginia  of  1860,  is  as  follows:  "A  person  in 
whose  noma  shares  of  stock  stand  on  tbe  books 
of  a  company  shall  be  deemed  the  owner  there- 
of as  it  regards  the  company."  Code  <tf  1878. 
tttle  18,  cb^.  67.  S  87. 

So  far  as  creditors  were  concerned,  Hawkins 
remained  a  shareholder  as  to  the  two  hundred 
shares.  P^Olman  v.  UpUm,  fM  U.  8.  828  [24: 
6181;  Btelinumd-v.  /tvn«,121U.  S.  87  [80:8641; 
<7p£m  V.  TrUtOeock,  91  TJ.  6.  46  [28: 808]. 

Tbo  ju^ment  of  the  drcuit  ooort  cannot  be 
disturbed  Gecausa  tbe  defeodant  was  held  liable 
on  two  hundred  and  fifty  shares. 

It  is  also  objected  that  interest  upon  tbe 
amount  called  should  have  been  allowed  from 
the  date  of  the  commencement  of  the  suit  and 
not  from  tbe  date  of  the  decree,  but  tbe  diffl- 
culhr  with  this  contention  is.  that  there  was  no 
motion  for  a  new  trial  in  tbecase.  The  oourt, 
[SSei  to  far  as  appcan,  gave  no  Instruction  on  the 
nibject  of  the  amount  of  the  Interest,  and  tbe 


exception  to  tbe  instruction  to  find  for  the 

Elaintiff  does  not  question  the  amount  found 
y  tbe  Jury.  Tbe  Code  of  Virginia  of  1860 
provides:  "If  the  money  wblcb  any  stock- 
holder has  to  pay  upon  hu  shares  be  not  paid 
as  required  by  the  president  and  directors,  tbe 
same,  with  interest  thereon,  may  be  recovered 
by  warrant,  action  or  motion  as  aforesaid." 
Code  of  1860,  title  16,  chap.  57,  §  21;  Code  of 
1878,  title  18,  chap.  67.  §  88.  Interest  would 
therefore  seem  chargeable  f nnn  the  date  of  tfan 
call. 

Thajvdgmmt  <^  the  OircaU  Cburt  it  attrmtd. 


Ml  U.& 
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DAYID  FREELAND,  Ftff.  in  Sir., 

JOSEPH  y.  WILLIAH& 

(Sees.  C.  Reporter's ed. MHS.) 

Judffmmtfor  tori  i»Mt  a  eontraet—Chnttitu- 
Mm  ^W.  Virginia— tiaiilitg  for  act  dtmt 
during  late  wsf—titl  in  eUawery  i$  dmpro' 

1.  A  iodgmeot  Id  an  aotioo  of  tort,  la  not  pro- 
tooted  by  tbe  provision  of  the  Federal  Constlta- 
tlon  which  fortrids  a  State  paaalnr  a  law  impale 
log  the  oUlcatlon  of  oootrscta. 
S,  A  judgment  for  a  tort  la  not  a  oontraot  nor  evi* 
dflooe  of  a  oontraot  within  the  meaning  of  the 
oonstltutiODat  provlsl(»i. 
8.  The  CoDBtltuCloo  of  West  Virginia  of  187Z,  in 
Its  provlaloD  that  tbe  propertjr  of  a  dtlzen  iball 
not  be  sold  on  a  judgmenttor  an  act  done  during 
the  late  dvll  war,  does  not  vlolat«  the  obU^tloa 
of  a  oontraot  where  the  Judgment  was  founded 
on  a  tort  oommitted  as  an  act  of  public  war. 

4.  No  dvil  Uablll^  attached  to  ofBoras  or  soldiers 
for  an  act  done,  in  aocordanoe  with  the  usages  of 
dvlllMd  warfare.  In  our  late  dva  war,  under  and 
\tj  mUltarr  authorltj  of  dther  partr. 

5.  A  1)111  In  ohanoery  is  one  of  tbe  recognised  pro. 
oenes  of  law  fbr  te-examlning  a  Judgment  and  en- 
joining lts«ceotitlon,andli,lnitBfQna,diiepro> 
oesa  of  law. 

[No.  267]. 

Argwd  April  27, 1889.  2)eeided  May  JS,  1889. 

IN  ElIROR  to  tbe  Supreme  Court  of  Appeals 
of  the  State  of  West  Virginia,  to  review  a 
Judgment  denying  an  appeal  from  a  decree  of 
the  Circuit  Court  of  Preston  Count?  enjdn- 
ingthe collection  of  k  judgment.  Afirmtd. 
The  facts  are  stated  in  tbe  opinion. 
Jfeisrs.  O.  O.  06U  and  W.  1m  Ool^  for 
phdntitt  in  error; 

It  does  not  appear  from  thla  record  what 
matters  of  law  or  fact  wen  tnTidTed  In  tht 
trial  of  the  original  case. 

&dgea  v.  Price,  2  W.  Va.  102;  WiUiamt  T. 
Freetand,  2  W.  Va.  806;  UtO^  v.  BaUard,  » 
W.  Va.406. 

Tbe  Judgment  in  this  cass,  affirmed  by  tlw 
highest  court  la  the  Stale,  moat  be  hela  con- 
clave of  all  matters  of  law  and  fact  Invtrfved. 

Cooley,  Const.  lim.  400;  JMmoi  t.  MeF- 
ehantt  Mtt.  int.  Oh  81  U.  &  UWall.  661  (80: 
7671. 

Plaintiff's  judgment  was  a  contract. 
1  Pow.  Cootr.  6;  8  BL  Com.  448;  DaHmomtk 
CoUegt  T.  WoodiMfd,  17  U.  &  4  Wheat.  518 
(4:  my,  Fuieher  t.  Piek,  10  T7.  8.  6  Cnnch, 
18  ISI 
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87  (3: 163);  Orten  r.  BiddU,  21  U.  S.  8  Wheat. 

1  (5;  547). 

The  judgment  in  quesUoD  was  the  property 
of  the  plaintiff  of  which  he  could  not  be  de- 
fuived  but  by  due  process  of  law. 

8  Bl,  Com.  chap.  29,  1,  2.  8;  Arnotd  t. 
Kdlv,  4  W.Va.  646;  Ounn  v.  Barrg,  83  U.  S. 
IS  Wall.  623  (21:  214);  Cooiey.  Coosl.  Lim. 
862:  Bath  t.  -Van  KUeck,  7  Jobua,  477;  Wett- 
erteli  v.  Uregg,Vi  N.  T.  211;  KmdaU  r.  Dodge, 
8  Vt.  360. 

The  suit  in  equity,  grounded  aolely  upon  the 
constitution^  provinon,  is  not  "due  process  of 
law." 

Murray  v.  Boboken  Land  tfc  Imp.  Co.  59  U. 
6.  IStHow.  273  (15:  378);  Johnton  v.  Jones,  44 
III.  142;  Bloomer  v.  McQuewan,  55  U.  8.  14 
How.  539  (14:  532);  Martin  v,  Snouden,  18 
Gratt.  100;  lieiehert  v.  Fctpt,  73  U.  S.  6  Wall. 
160  (IS:  840);  Atkinion  v.  Duntap,  50  Maine, 
111;  Burch  v.  Newbury,  10  N.  Y.  894;  Lmtaon 
T.  Jeffries,  47  Miss.  686,  12  Am.  Rep.  842; 
Watu  ciltv.  Gregg.  12  N.  Y.202. 

The  Slate  cannot  prevent  by  constitutional 
proTiMon  the  eoforcetneot  of  a  Judgment  there- 
tofore obtained. 

Iklmas  V.  Merehanta  Mut.  Int.  Co.  81  U.  S. 
14  Wall.  661  (20:  757):  White  t.  Bari,  80  U. 
&  13  Wall  646  (20:  685);  Arnn  t.  Barry,  82 
U.  S.  15  Wall.  610(31:  312];  Miuiuippi  d  M. 
A  Co.  V.  McClure,  77  U.  S.  10  Wall  fill  (19: 
997). 

Messrs.  Robert  White  and  C.  J.  Fanlk- 
ner,  for  defendant  iu  error: 

The  defense  of  "belligerent  rights^  iihould 
have  fully  protected  the  defendant, 

i>owv.  Johnson,  100  U.  S.  169  (25:  636);  CWc- 
maa  v.  Tenn.91  U.  S.  509  (24:  1118);  Ford  v. 
Burget,  97  U.  8.  594  (34:  1018);  William*  v. 
Bruffy,  96  U.  8.  176  (24:  716);  Hal.  Int.  Law, 
p.  843.  g  28;  p.  332,  g&  9-10;  Vatlel,  Law  of  Na- 
tions, chap.  13,      190,  191. 

Equity  can  interfere  if  there  is  accident,  in- 
advertence, mistake,  fraud,  newly  diacov^ed 
testimony,  or  abuse  of  procte  at  law,  without 
the  iuterveution  of  a  statute  to  help  it. 

Cheanut  v.  Sitane,  16  Ohio,  599;  Weister  v. 
Bade.  52  Pa.  480;  State  v.  Jfeteark,  27  N.  J. 
L.  197. 

This  court  will  aiiopt  such  construction  of  a 
state  law  or  state  Coustitution  as  may  have 
been  given  it  by  the  highest  tribunal  of  the 
State. 

Cooiey,  Const.  Lira.  4tb  ed.  pp.  15-16; 
yeto  Orleans  Water  Works  Co.  v.  La,  Sugar 
B^.  Co.  125  U.  8.  29  (81:  611);  Church  v. 
Beliey,  121  U.  S.  284  (30:  961);  WUliam$  v. 
Fi-eetand,  19  W,  Va.  801. 

The  Judgment  in  this  case  was  rendered  In 
an  action  of  trespass  for  an  alleged  tort,  and  is 
not  a  contract. 

La.  v.  Aeui  Orleans,  109  U.  S.  286  (27:  986); 
Garrison  v.  New  Fork  City.  88  U.  S.  21  Wall. 
208  (22:  614);  Edwarde  v.  Kearteii,  96  U.  8. 699 
(24:  796);  FUteher  v.  iV-fe,  10  U.  8.  6  Cranch. 
187  (8:  162);  Blount  v.  Windley,  96  U.  8.  176 
ffl4:  426);  Oharia  Biter  Bndge  v.  Warren 
Bridge,  30V.  S.  11  Pet.  673  (9:  778);  Bolt,  d 
S.  B.  Go.  V.  Neabit,  51  U.  8.  10  How.  398  (18: 
^y,8turgMV.OrouininsMeld,  17U.  8. 4WheaL 
197  (4:  689);  Todd  v.  Crumb,  5  McLean,  172. 

This  court  has  no  right  to  pronounce  an  Act 
of  the  State  Legislature  void,  or  contrary  to 


the  Conalitution  of  the  United  States,  from  the 
mere  fact  that  it  devesU  autecedcnt  right  of 
properly. 

Watson  V.  Ifereer,  38  U.  8.  8  Pet.  110  (8: 
876);  Uepbum  r.  CurU,  T  Watts,  800;  BaU.  A 
8.  A  Co.  V.  Netbit,  51  U.  S.  10  How.  80$  (18: 
469);  Leland  v.  WUkinson,  35  U.  S.  10  Pet.  294 
(9:  430);  Vanee  v.  Vance,  108  U.  S.  514  (27: 
808);  Croat  v.  U.  S.  Mortgage  Co.  108  U.  S.  477 
(27:  705);  MeGruder  v.  Lyons.  7  Gralt.  233; 
Wj/att  T.  Morrit,  2  W.  Va.  575;  Benner  r. 
Porter,  50  U.  8.  9  How.  285  (IS:  110). 

JfrVtMftw  MUler  delivered  the  opinion  of  1^06] 
the  court: 

This  case  is  brought  before  us  by  a  writ  of 
error  directed  to  the  Judges  of  the  Supreme 
Court  of  Appeals  of  the  State  of  West  Virgiuia. 

Wecan,  perhaps,  best  present  the  questions  of 
federal  cognizance,  which  are  supposed  to  give 
this  court  Jurisdiction,  by  a  short  statement  of 
its  history. 

David  f^eeland,  the  present  plaintiff  in  error, 
brought  in  the  Circuit  Court  of  Prcstoo  Coun- 
ty, in  the  State  of  West  Virginia,  agninst  Jo- 
seph V.  Williams  and  his  brother  Charles  Wil- 
liams, an  action  of  trespass  de  bonit  atportatia 
for  the  taking  and  convcrsinn  of  cattle  which 
were  the  property  of  the  plaintilZ;  and  on  the 
22d  day  of  December,  1865.  he  recovered  a 
judgmentin  that  court  against  Joseph  V.  Wil- 
liams, for  $1,110,  with  interest  and  costs, 
there  being  a  verdict  iu  favor  of  the  other  de-  ^tw» 
feudant.  Trom  that  jud^eot  the  defendant  I^vT] 
took  a  writ  of  error,  on  which  it  was  affirmed 
hi  the  Surname  Court  of  Appeids  of  the  State 
of  West  Virginia.  Witttanifi  v.  Fredand,  % 
W.  Va.  306.  The  trespass  took  place  while 
the  late  civil  war  was  flagrant  in  that  part  of 
the  country.  The  records  of  the  Circuit  Court 
of  Preston  CTounty,  in  which  this  judgment 
was  rendered,  have  been  destroyed  by  fire,  and 
no  transcript  of  the  proceedings  of  that  cose  Is 
to  be  found  in  the  record  presented  to  us,  ex- 
cept that  a  certified  copy  of  the  judgment  of 
the  supreme  court  of  appeals,  affirming  the 
Judgment  of  the  circuit  court,  is  appended  as 
an  exhibit  to  the  answer  of  Freelaod  mode  io 
the  suit  now  under  consideration. 

The  judgment  thus  recovered  remaining  un- 
satisfied, ue  defendant  in  that  case,  Joseph  V. 
Williams,  on  the  15th  day  of  August,  1883. 
filed  his  bill  in  chancery  In  the  Circuit  Court 
of  Preston  County,  whibb,  as  it  is  short  and 
contain?  the  matter  which  we  are  called  upon  to 
review,  will  be  here  Inserted  as  follows: 

"The  biU  of  complaint  of  Joseph  v.  Waitnms, 

Slaiotiff,  against  David  Freelaind,  defendant, 
led  in  the  Circuit  Court  of  Preston  County. 
"  To  the  HonoraHe  If  m.  T.  Ice,  JudgeofOM 
Circuit  Court  of  Preston  County: 

"The  plaintiff  complains  and  says  that  the 
defendant  instituted  In  the  circuit  court  of  said 
county  his  action  of  trespass  against  the  plaint- 
iff and  a  certain  Charles  Williams,  and  on  the 
28d  day  of  December,  1865,  recovered  a  judg- 
ment uerein  against  the  plaintiff  alone  for 
11,110.  with  interest  thereon  from  the  4tb  day 
of  January,  1864.  and  for  the  costs  of  the 
plaintiff  therein  expended.  Therecord  of  said 
Judgment  has  been  destroyed  by  the  bumine 
of  the  court  house  of  Mid  county.   From  sidd 
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Jud^ent  tbe  plaintiff  ol)talBed  a  writ  of  error 
and  anpersedea^  and  the  said  judgment  was 
br  the  Supreme  Court  of  Appeals,  at  the  July 
Term  thereof,  in  the  year  1S67,  affirmed;  and 

thereafter,  on  the  day  of  ,  1876,  the 

said  defendant  sued  out  an  execution  on  said 

[408]   sum  of  $  ,  with  interest  from  tbe  

day  of  ,  and  for  costs  and  damages  as 

was  in  said  case  then  prorided  for  law;  that 
the  plaintiff  then  proceeded  to  Invalidate  and 
have  Bald  Judgment  set  aside,  according  to  an 
Act  of  the  Legislature  of  the  State  of  West 

Virginia,  on  the  day  of  ,  and  said 

^dgment  was  by  tbe  circuit  court  of  said 
county,  by  order  entered  in  said  proceedings, 
BPt  aside,  and  a  new  trial  ordered  ut  said  origi- 
nal action;  that  from  said  order  an  appeal  was 
taken  by  raid  Freeland,  and  said  order  was  re- 
versed and  said  proceedinjn  to  set  aside  said 
Judgment  were  dismissed;  and  so,  therefore, 
the  said  original  Judgment  is  ap[>areottv  in 
force,  although  in  fact  void  for  reasons  nere- 
inafter  statedT  The  plaintiff  furtber  states  that 
laid  actkmJn  which  said  judgment  was  ob- 
tained was  not  an  action  «s  eoniraetu,  but  was 
an  action  ex  tMMe;  that  It  was,  in  fact,  for 
cattle  or  other  personal  property  alleged  by  the 
defendant  to  belong  10  him  taken  by  the  mili- 
tary authorities  of  the  Confederate  States,  and 
taken  by  the  soldiery  and  military  authorities 
aforesam  during  the  late  war  between  the  Gov- 
ernment of  the  United  States  and  a  part  of  the 
people  thereof;  and  tbe  plaintiff  says  that  said 
Judgment  was  for  acts  done  according  to  tbe 
usages  of  civilized  warfare  in  the  prosecution 
of  said  war  by  the  said  Confederate  States  and 
tbt  military  power  and  authority  thereof.  The 
plaintiff  further  states  that  dunng  said  war  he 
was  a  citizen  of  the  State  of  Virginia  until  tbe 
formation  of  the  State  ot  West  Virginia,  and 
thereafter  was  and  has  been  continually  since 
■  citizen  of  tbe  State  of  West  Viiginia.  and  is 
now  a  citizen  of  the  State  of  West  Virginia; 
that  he  aided  and  participated  in  said  war  in 
tbe  armies  of  the  said  Confederate  States  from 
the  lime  he  entered  tbe  service  thereof,  in  the 
year  1862,  until  tbe  termination  thereof.  The 
^DtUt  further  states  that  he  resides  in  tbe 
Goun^  of  Orant,  and  la  tbe  owner  of  real  es- 
tate therein;  that  said  judgment  has  been 
docketed  in  his  said  county,  as  be  believes,  and 
has  occasioned  a  cloud  upon  his  title  to  said 
proper^.  Tbe  plaintiff  further  says  that  heia 
advised  that  saia  judgment  is  vom,  and  that 
bli  iwoperty  is  not  Ham  to  be  seized  or  kAA 
therefor,  and,  Dotwitbstandiog  said  Judgment 

[409]  li  void,  be  is  threatened  and  Is  fn  danger  of 
having  hit  propertv  so  seized  and  sold  to  satisfy 
■aid  judgment,  ana  the  value  and  salable  char- 
acter of  Qis  said  real  estate  by  reason  of  the 
doad.on  the  title  thereof  as  aforesaid  isgreatly 
Impaired.  The  plaintiff  further  states  tnat  he 
has  not  fun  or  adequate  relief  against  said 
Judgment,  except  by  this  his  bUl  and  the  due 
process  of  law  thereby,  and  by  the  enforcement 
of  the  protection  afforded  by  the  SStb  section 
of  the  8tb  article  of  the  Constitution  of  this 
State  in  his  behalf,  and  to  have  said  judgment 
by  Judicial  authority  declared  void  and  inope- 
rative. The  plaintiff  therefore  prays  tbat  said 
Judgment  be  declared  void;  tbfttthe  defendant 
be  perpetually  enjoined  and  restrained  from 
collecting  tbe  same  and  every  part  thereof, 
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whether  of  principal.  Interest,  cost,  or  damages, 
and  from  aning  out  execution  thereon:  and 
that  he  may  have  such  other  relief  as  tbe  coort 
may  see  fit  to  grant. 

"JO8EPB  V.  WiLLUMB, 

"By  Countel." 

To  this  bill  there  was  a  demurrer  by  Free- 
land,  and  also  an  answer.  Tbe  demurrer  relies 
upon  tbe  proposition  that  the  SStb  section  of 
article  H  of  the  Constitution  of  the  State,  which 
the  plaintiff  In  that  case  acts  up  as  the  founda- 
tion of  bis  relief,  is  in  conflict  with  the  10th 
section  of  the  first  article  of  tbe  Constitution  of 
tbe  United  States,  and  also  with  tlie  1st  section 
of  the  14th  article  of  amendment  to  tbat  Con- 
stitution, and  is  therefore  null  and  void.  The 
answer  sets  out  the  same  matter,  and  also  says 
that  the  Judgment  was  for  a  lot  of  cattle  owned 
by  Freeland  and  taken  and  converted  by  the 
plaintiff,  but  iiot  in  accordance  with  tbe  usages 
of  civilized  warfare;  and  that  Williams  went  to 
trial  on  the  plea  of  not  guilty  to  the  action  of 
trespass  for  tbe  recovery  of  tbe  value  of  these 
cattle,  though  tbe  plaintiff  might  have  waived 
the  trespass  and  declared  in  assumpsit. 

To  this  there  was  a  replication,  and  testi- 
mony by  way  of  depositions  was  taken  on  the 
issue  as  to  whether  the  taking,  on  which  the 
original  judgmeut  for  the  plaintiff  rested,  was 
an  exercise  of  belligerent  rights,  and  was  done 
according  to  the  usaees  ana  principles  of  pub- 
lic war.  There  can  oe  no  question  tbat  tbese 
depositions  establish  tbe  fact  tbat  Williams,  the 
defendant  in  the  original  action,  was  a  soldier 
under  the  command  of  General  Fltzbugh  Lee, 
whose  force  was  dominant  In  that  part  of  West 
Virginia  in  January,  1864,  and  tbat  it  was 
under  bis  orders  that  tbe  cattle  were  seized 
while  Lee  was  on  a  raid  through  that  county, 
the  object  of  which  was  to  get  beef  cattle,  and 
the  order  of  the  commanding  officer  was  to 
take  beef  cattle  and  surplus  horses. 

Upon  the  final  hearing  tbe  drcuH  court  ren- 
dered Its  decree  In  the  following  language: 

"It  is  therefore  eeaaldered  by  the  coort  tbat 
the  judgmrat  Id  the  bill  moitioned  in  fttvor  of 
the  defendant,  ^^nat  tbe  plaintiff,  described 
as  a  Judgment  rendered  by  tbe  Circuit  Court 
of  Preston  County,  on  tbe  92d  day  of  Decem- 
ber, 1866,  for  $1,110,  with  interest  thereon 
from  the  4th  day  of  Januaty,  1664,  and  tbe 
costs,  is  void,  and  tbat  the  duendant  be  per- 
petually enjoined  and  restrained  from  tbe  en- 
forcement and  collection  of  the  same  and  evoy 
[MJt  thereof,  and  that  tbe  defendant  do  pay  to 
the  plaintiff  his  costs  herein." 

Thereupon  Freeland,  the  presnit  plaintiff  in 
error,  made  application,  according  to  the  laws 
of  West  Virginia,  by  a  petition,  for  an  appeal, 
wbich  petition  was  denied.  This  denial,  as  In 
tbe  case  of  similar  proceedings  in  the  State  of 
Virginia,  this  court  nas  held  to  be  a  final  Judg- 
ment of  tbe  highest  court  of  the  State,  wbicn 
can  be  reviewed  in  this  court  in  a  proper  case. 

Tbe  errors  assigned  and  tbe  questions  pre- 
sented by  counsel  and  by  this  record,  are,  sub- 
stantially, two:  1st.  That  the  new  Constitution 
of  West  Virginia,  relied  on  as  the  foundation 
of  relief  by  tbe  defendant  In  error,  is  a  viola- 
tion of  tbat  clause  of  tbe  Constitution  of  tbe 
Uoitefl  States  wbich  declares  ibat  no  State  shall 
pass  any  law  Impairing  the  obligation  of  eon- 

m 


[410] 


Digitized  by 


Google 


406-i2S 


SUFRKMB  COUBT  OW  TSB  TTlimD  STATKB. 


Oct.  Teri^ 


tracts.  Sec.  10,  art.  I,  of  tbe  original  Consti- 
tutioD.  2c).  That  it  violates  the  provIsloD  of 
the  lit  section  of  tbe  14tb  article  of  amend- 
meot,  viz. :  that  no  State  tball  "deprive  any 
person  of  life,  liberty  or  property  without  due 
process  of  law." 

It  Is  proper  to  obeerve  that  comiael  have 
commeated  upoa  the  /act  that  the  defeodaut 
[411]    'Williams,  in  the  ori^nal  action  of  treapaas. 

filed  certain  pleas  aettiDR  up  the  fact  that  vbat 
be  did  in  the  way  of  seizing  the  cattle  was  un- 
der order  of  luperior  military  authority  and  in 
the  exercise  of  belligerent  rights,  and  that, 
therefore,  be  was  not  persoDaUy  liable  to  tbe 
phintifl  for  tbe  allied  trespasa.  But  there  is 
no  eridence  In  this  record  that  any  such  pleaa 
were  ever  offered  to  be  filed,  or  were  rejected 
by  ihe  trial  court;  nor  is  any  such  fact  stated 
by  Williams  in  tbe  bill  which  Is  tbe  foundation 
of  the  suit  now  before  us. 

It  is  very  true  that  this  circumstance  is  men- 
tioned In  some  of  tbe  opinions  of  the  aupreme 
court  of  appeal!  of  the  State,  In  one  of  the 
cases  where  tlda  matter  was  before  It,  but  this 
could  not  be  received  as  evidence  of  a  fact  not 
found  in  tbe  record,  even  if  those  opinions  and 
fudgments  had  been  made  a  part  of  this  case 
oy  reference  or  otherwise.  But  this  matter  is, 
we  think,  immaterial  in  regard  to  tbe  issue 
preaented  here.  The  defense  which  Williams 
now  says  he  offered  to  make  by  those  pleas 
was  competent  under  the  plea  of  not  £uilty,  on 
which  the  case  was  tried;  and  in  thie  deposi- 
tions taken  In  tbe  present  case  oo  tbe  bill  for 
an  injunction,  It  is  made  quite  clear  that  such 
a  defenae  was  offered,  but  held  to  be  insuffi- 
cient by  the  court, 

Tbe  constitutional  provision  of  tbe  State  of 
West  Tirriaia,  adopted  by  vote  of  the  people 
on  tbe  22d  of  August,  1872,  on  which  tbe  de- 
fendant in  error  mainly  relies  in  support  of  the 
decree  rendered  in  this  case.  Is  the  85tb  section 
of  tbe  8th  article  of  that  Instrument,  and  reads 
U  follows: 

"  Ko  citizen  of  this  State  who  aided  or  par 
ticipated  in  tbe  late  war  between  the  Govern- 
ment of  the  United  States  and  a  part  of  the 
people  thereof,  on  either  side,  shall  oe  liable  fai 
■ny  proceeding,  civil  or  criminal;  nor  shall  his 

eroperty  be  seized  or  sold  under  final  process 
sued  upon  judgments  or  decrees  heretofore 
rendered,  or  otherwise,  because  of  any  act 
done,  according  to  tbe  usages  of  dvilized  war- 
fare. In  tbe  prosecution  oi  aaid  war,  by  either 
of  the  parties  thereto.  The  Legislature  shall 
provide  by  general  law  tor  glviog  full  force 
and  effect  to  this  section  by  duo  loocesa  of 
l»w." 

The  Legislature  of  West  Vlratnta  undertook 
to  discharge  tbe  duty  imposed  by  tbta  constitu- 
tional provlsim,  by  secuon  8  of  chapter  68  of 
tbe  Acta  of  1879-8.  which  Is  In  the  following 
language: 

"  That  if  it  shall  be  alleged  by  petition,  un- 
der oath  of  the  defendant,  or  his  penonal  rep- 
resentative, to  tbe  court  in  which  any  judg- 
ment or  decree  ahall  have  been  rendered,  or  to 
uy  court  to  which  such  judgment  or  decree 
shall  Fw  transferred,  that  auch  Judgment  or  de- 
cree was  secured  or  rendered  hy  reason  of  an 
act  done  br  the  defendant  according  to  the 
usages  of  aviUied  warfaie  in  the  prosecutkm 
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of  said  war,  a  copy  of  which  having  be«a 
served  on  tbe  plaintin,  bis  agent  or  attorney  at 
law,  or,  if  he  be  dead,  upon  hi«  personal  repre- 
sentative, ten  days  prior  to  filing  tbe  same,  the 
court  shall  suspend  proceedings  upon  sudi 
judgment  or  decree;  and,  being  satisfied  of  tha 
truth  of  said  allegation,  or  if  It  appears  by  the 
record  that  a  plea,  setting  fOTth  tnat  tbe  maW 
ters  complained  of  were  done  in  accordance  to 
tbe  usages  of  civilized  warfare  in  tbe  prosecu- 
tion of  said  war,  was  filed  or  offered  to  be  filed 
by  tbe  defendant,  and  rejected  or  overruled  by 
tbe  court,  ahalt  tet  aside  the  judgment  or  decree 
and  award  a  rute  trial  therein,  which  shall  be 
governed  by  the  provisions  of  this  Act;  and  in 
case  the  judgment  or  decree  upon  the  new 
trial  be  In  favor  of  the  defendant,  and  he  shall 
h4ve  paid  tbe  said  judgment  or  decree  or  any 
part  thereof,  tbe  court  shall  render  a  judgment 
or  decree  that  the  same  shall  be  restored  to 
tbe  defendant,  with  interest,  and  shall  enforce 
such  restitution  by  execution  or  other  proper 
process," 

The  Supreme  Court  of  Appeals  of  the  State 
of  West  Virginia,  in  tbe  case  of  Feeree  v.  EOm- 
mUUr,  19  W.  Va.  564,  held  in  a  case  precisely 
similar  to  this,  that  while  tbe  constitutional 
provision  of  that  State  was  not  in  violation  of 
any  provision  of  tbe  Constitution  of  the  United 
Ststes,  the  mode  prescribed  by  the  Legislature 
for  obtaining  tbe  relief  which  tbe  new  Consti- 
tution authorized  was  not  due  OTocess  of  law, 
and  that  tbe  statute  was  void.  But  it  also  held 
that  the  provisions  of  tbe  Constitution  and  the 
relief  which  It  intended  to  give  might  be  car- 
ried into  effect  by  proo^ings  in  courts  which 
would  be  due  process  of  law,  and  intimated 
that  a  proceeding  in  chancery  foraninjuncticm 
against  the  execution  of  the  original  judgment  [413] 
might  be  such  due  process  of  law.  We  are 
therefore  relieved  from  anv  further  considera- 
tion of  tbe  special  provisions  of  tbts  statute, 
and  are  remitted  to  the  question  of  conflict  be- 
tween the  constitutional  provision  of  1872  of 
the  State  of  West  Virginia  and  the  Constitu- 
tion (tf  the  United  SUtes. 

As  we  have  already  said,  the  fint  of  the 
questions  thus  presented  is  whether  that  con- 
stitutional provision,  In  Its  application  to  a 
judgment  like  the  present,  in  existence  when 
this  State  Ccmstitutlon  was  adopted,  impaira 
the  oMigation  of  a  contract. 

On  this  question  the  court  has  very  lltde 
difficulty.  The  proposltioa  that  a  judgment, 
duly  rendered  in  a  court  of  law.  In  an  action 
of  tort,  is  protected  by  this  provision  of  the 
Federal  Constitution,  has  been  before  us  more 
than  once  in  recent  yean,  and  was  before  this 
court  also  many  yean  ago. 

In  the  case  of  J>iif'«uina  t.  Mayor  of  JHnt 
Orleana,  lOS  U.  S.  286  [27:  WS\,  the  pneke 
question  was  prMented  and  my  folly  oondit 
ered.  In  that  case  a  judgment  was  reoovend 
against  tbe  City  of  New  Orleans  for  injuries 
received  by  tiie  riotous  proceedings  of  a  mob. 
At  tbe  time  when  this  judgment  was  rendered 
tbe  laws  of  Louisiana  auuoriaed  taxes  to  be 
levied  to  pay  all  judgmento  rendered  against 
the  city.  Afterwards  (dianges  were  made  in 
the  laws  on  the  subject  of  taxation,  so  that  the 
power  of  the  dly  to  levy  taxes  was  limited  la 
such  a  manner  that  do  taxes  could  be  raised 
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Out  could  1m  ^ppR^rlated  to  the  paymeot  of 
this  JndgmeDt  An  applfcation  wu  made  to 
the  Sapreme  Court  of  iJouisiaDa  to  compel  the 
dty  aulhorities  of  New  Orleans  to  lev;  taxes 
to  pay  this  judgment,  which  was  dealed  bj 
that  court.  The  case  was  brought  here  on  a 
vrit  of  OTor,  on  the  ground  that  the  statute 
under  which  Uie  court  of  Louisiana  denied  the 
vrit  of  mandamus  Impaired  the  oUlgaUon  of 
the  contract  found  in  the  judgment  In  favor  of 
the  plaintiffs  against  tlie  city.  This  court  held, 
however,  that  that  judgment  was  not  a  con- 
tract, and  was  not  evidence  of  a  contract  with- 
in the  meanmg  of  the  constitutional  provision. 
The  whole  question  of  the  nature  of  judg- 
... ments,  as  being  founded  upon  torts,  or  foiioded 
1'*'*^  opon  contracts,  as  they  relate  to  that  provision, 
was  verv  fully  discussed;  and,  while  It  was 
coDcedea  that  such  a  ludgmeut  might  be  de- 
clared upon  aa  a  specialty  or  a  contract  of  rec- 
ord, under  the  old  authorities,  such  a  proposi- 
tion could  not  "  convert  a  transaction  wanting 
the  assent  of  parties  into  one  which  necessarily 
implies  it.  Judgments  for  torts  are  usually 
the  result  of  violent  contests,  and,  as  observed 
by  the  court  below,  are  imposed  upon  (be 
losing  party  by  a  higher  authority  against  his 
will  and  protest.  The  prohibition  of  the  Fed- 
cral  Constitution  was  intended  to  secure  the 
observance  of  good  faith  in  the  stipulation  of 
partiea  against  any  state  action.  Where  a 
transaction  la  not  oased  upon  any  assent  of 
parties,  it  cannot  be  said  that  any  faith  Is 
pledged  with  respect  to  it;  and  no  case  arises 
for  the  operation  of  the  prohibition.  Oarriton 
V.  aty  of  Neto  York,  88  U.  8.  21  Wall.  208 
[22:  614].  There  is,  therefore,  nothing  in  the 
habilities  of  the  city,  by  reason  of  which  the 
relators  recovered  their  judgments,  that  pre- 
cluded the  State  from  changing  the  taiing 
power  of  the  city,  even  though  the  taxation  be 
■0  limited  as  to  postpone  the  payment  of  the 
judementa." 

The  case  of  Oarriton  v.  Oity  of  New  York, 
88  U.  8.  ai  WaU.  196  [22:  6121  above  referred 
to,  sustains  the  proposition  for  which  it  is 
qtiotcd.  In  that  case  a  proceeding  to  condemn 
oertaio  real  estate  In  the  City  of  New  York,  for 
the  purpose  of  widening  Broadway,  had  been 
carried  to  its  end,  and  an  assessment  was  made 
hi  favor  of  Garrison  for  taking  his  property  to 
the  amount  of  $40,000.  On  this  a  judgment 
or  order  of  confirmation  was  entered  in  the 
proper  court.  The  Legislature  of  New  York 
subsequently  passed  a  statute  authorizing  an 
appeal  from  the  order  of  couflrmation,  to  be 
taken  by  the  citv  at  any  time  vrithin  four 
months,  and  maae  it  a  duty  of  the  court  to 
which  such  application  should  be  made  that, 
If  It  should  appear  there  waa  any  error,  mis- 
take, or  irregularity  at  any  stage  of  the  pro- 
OMdings,  or  that  the  assessments  or  awards  nad 
been  unfair  and  unjust,  to  vacate  the  order  of 
confirmation  and  refer  the  matter  back  to  new 
commissioners,  who  should  proceed  to  amend 
and  correct  the  report. 
This  court  said  in  reviewing  the  Judgment 
[41B1  of  Circuit  Court  for  the  Southern  District 
of  New  Toric  on  that  question,  that  "the  ob- 
jection to  the  Act  of  1671,  that  It  Impairs  the 
TeMed  rights  of  the  plaintiff,  and  is,  therefore, 
repunant  to  the  Constitution  of  the  State,  la 
already  disposed  of  by  whKt  we  have  said  upcn 
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the  first  objeetitHL  There  Is  no  each  Tested 
right  in  a  judgment,  In  the  party  in  whose  fa- 
vor itisrendffled,  aa  to  preclude  its  re-examina- 
tion and  vacation  in  the  ordinary  modes  pro- 
vided by  law,  even  though  an  appeal  from  it 
may  not  be  allowed;  and  uie  award  of  the  com- 
misaioners,  even  when  approved  Inr  the  court, 
posseasoB  no  greater  sanctity."  The  language 
there  used,  and  the  circumstances  of  that  case, 
are  eminently  applicable  to  tbeooe  now  before 
us. 

In  the  earlier  case  of  StitterUe  v.  MattfteKton. 
27  U.  8.  2  Pet  880  [7:  4%81,  In  an  action  of 
ejectment  between  toe  parties,  twice  tried  be- 
fore the  Supreme  Couxt  of  the  State  of  Penn- 
sylvania, tMt  court  had  held  the  law  to  be,  aa 
It  undoubtedly  was  in  that  State,  that  the  doc- 
trine that  the  tenant  was  estopped  to  deny  the 
title  of  his  landlord  was  inapplicable  to  cases 
where  the  title  originated  under  the  claim  of 
the  Slate  of  Connecticut  to  lands  In  the  State 
of  Pennsylvania.  While  a  third  trial  of  the 
same  case,  between  the  same  parties,  wafc 
pending,  the  Legislature  of  the  State  of  Penn- 
sylvania passed  a  statute  to  the  effect  that  the 
"relation  of  landlord  and  tenant  shall  exist 
and  be  held  as  fully  and  effectually  between 
Connecticut  settlers  and  Pennsylvania  claim- 
ants as  between  other  citizens  of  this  Common- 
wealth, on  the  trial  of  aav  cause  now  pending, 
or  hereafter  to  be  brocght  within  this  Com- 
monwealth, any  law  or  usage  to  the  contrary 
DOtwithslandlng. " 

The  Supreme  Court  of  the  State  of  Pennsyl- 
vania conformed  its  judgment  to  this  statute, 
which  was  at  variance  with  the  rights  estab- 
lished by  the  two  former  Judgm^ts.  The 
case  came  to  the  Supreme  Court  of  the  United 
States,  and  was  argued  before  that  court  on 
the  ground  that  the  statute  Impaired  the  obll- 

Stioo  of  the  contract  between  the  tenant  and 
e  landlord,  and  also  the  obligation  of  the 
contract  by  which  one  party  derived  bis  tiUe 
from  the  Connecticut  claim.  The  court  held 
that  no  such  question  waa  raised;  that  there 
was  no  contract  in  the  case  affected  by  this 
provision  of  the  statute.  The  opinion,  how- 
ever, is  more  remarkable,  and  more  pertinent 
to  the  present  case,  in  Its  discussion  of  the  doc- 
trine of  vested  rights  under  judgments  of  a 
court,  and  under  the  condition  of  the  title  to 
the  property  existing  at  tin  time  the  atatnte 
waa  paned. 

We  are  of  opinion  that  the  Constitution  of 
West  Virginia  of  1872,  In  Ita  provi^on  for  thla 
class  of  caaes,  does  not  violate  the  obligation 
of  a  contract,  where  the  judgment  was  founded 
on  a  tort  committed  as  an  act  of  public  war. 

The  other  question  which  we  are  called  upon 
to  decide  presents  mtNre  dlfficut^.  Ever  since 
the  case  of  Dom  t.  Jehttaan,  100  U.  8. 168  [26: 
682],  the  doctrine  has  been  settied  In  the  courts, 
that  in  our  late  dvfl  war  each  party  was  en- 
titled to  the  benefit  of  belligerent  r&hts,  as  In 
the  case  of  public  war,  and  that,  for  an  act 
done  in  accordaocewith  the  usages  of  civilized 
warefare,  under  and  by  military  authority  of 
either  puiy,  no  civil  Uabillty  attadied  to  the 
officers  or  aoMiers  who  acted  under  such  ma- 
thority.  The  case  as  It  la  now  presented  to  us 
shows  that  the  trespass  for  which  the  original 
judgment  waa  rendered  wm  of  that  character; 
and  it  li  argued  with  much  force  that  the  court 
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which  rendered  that  iudgmeot  had  no  Jurisdic- 
tion of  tiie  case,  or,  at  all  events,  had  no  juris- 
diction to  render  such  a  judgment,  and  that  it 
is  tberetoxe  void. 

II  follows  from  this  view  of  the  subject  that 
the  court  in  which  It  was  originally  rendered 
had  jurisdiction  to  set  it  aside  or  annul  it  with- 
out tbe  aid  of  the  coDstitutional  proTlsion  of 
the  State  of  West  Virginia,  and  that,  on  that 
ground  alone,  the  decree  we  are  catted  upon  to 
review  must  be  affirmed.  In  tbia  view  of  the 
aubjcctwmeof  the  judges  of  this  court  concur. 

On  the  other  band,  it  is  argued  that,  from 
what  appears  to  have  been  done  in  that  court, 
it  was  an  action  of  wliich  the  court  bad  juris- 
diction when  it  was  brought;  that  the  case 
presented  to  it  by  tbe  pleadings  was  a  simple 
act  of  trespass  de  bonis a$pt»iatia.  In  which  the 
defendant  wrongfully  seized  and  carried  off  the 
cattle  of  tbe  plaintiff.  On  tbe  issue  of  not 
guilty.  Judgment  was  rendered  for  tbe  plaintiff. 
Whether  the  question  of  belligerent  righta  was 
there  presents  and  tried  Is  not  to  oe  ascer- 
tained from  its  records,  1st,  because  no  record 
of  tbe  proceeding  exists  la  uiat  court;  and  Sdly, 
because  it  does  not  appear  from  anything  of 
record  now  to  be  found  that  tbe  question  of 
belligerent  rights  was  there  considered.  Nor 
are  we  prepared  to  admit,  if  it  was  considered 
and  decided  against  tbe  defendant,  that  the 
judgment  is  wholly  and  absolutely  void.  It  is 
not  nere  denied  that  tbe  doctrine  of  Dow  v. 
Joknton  ia  correct,  and  that  parties  are  pro- 
tected by  that  doctrine  from  civil  liability  for 
any  act 'done  in  the  prosecution  of  a  public 
war.  But  one  of  the  very  things  to  be  decided, 
when  au  act  like  this  is  brought  in  question, 
and  the  defense  is  that  it  was  done  in  tbe  exer- 
cise of  belligerent  rights,  is  whether  this  defense 
is  established  by  tbe  evidence. 

As  regards  tbe  case  now  before  us,  we  are 
of  opinion  that  the  judgment  rendered  by  the 
Circuit  Court  of  Preston  County  in  this  case  is 
prima  facie  a  valid  judgment.  On  tbe  face  of 
the  record,  If  the  record  now  existed,  as  set 
forth  in  tbe  case  before  us,  it  would  \x  prima 
facie  valid.  It  is  only  tbe  facts  proved  by  the 
evidence  taken  in  tbe  present  case  which  im< 
peach  that  Judgment,  and  establiab  that  it  wai 
rendered  on  account  of  acts  done  io  pursuance 
of  tbe  powers  of  a  belligerent  In  time  of  war. 

Without,  therefore,  considering  whether  this 
Judgment  is  absolutely  void,  or  whether  there 
existed  any  rule  of  law  known  to  the  court  by 
which  its  ralldity  could  be  inquired  into  before 
the  adoption  of  the  constitutional  provision  of 
the  State  of  West  Virginia,  we  proceed  to  in- 

auire  how  tbe  matter  stands  with  the  aid  of 
lat  provision,  and  under  all  the  circumstances 
of  this  case.  The  proposition  of  the  plaintiff 
in  error  is  that  by  the  judgment  of  the  Circuit 
Court  of  Preston  County  be  bad  acquired  a 
Tested  right  in  that  judgment;  that  the  judg- 
ment was  bis  properly;  and  that  any  Act  of  tbe 
State  which  prevents  bis  enforcing  that  Judg- 
ment, in  the  modes  which  the  law  permitted 
at  tbe  time  It  was  recovered,  is  depriving  him 
of  property  without  due  process  of  law,  and, 
therefore,  forbidden  by  toe  I4th  Amendment 
Of  tbe  Federal  Constitution.  This  right  of  the 
pltintifl  to  enforce  that  judgment  u  insisted 
upon  as  •  vested  right  wiUi  whlcti  no  authori- 
ty can  lawfully  Intwftre. 
lOS 


It  is  to  be  oteerved.  In  tbe  first  place,  that  {418] 
tbe  language  of  tbe  probibitlnn  against  State 
Interference  with  life,  liberty,  or  property  is 
that  the  deprivation  of  these  precious  rights 
shall  not  be  had  without  due  process  of  law. 
This  phrase,  "due  process  of  law,"  has  always 
been  one  requiring  construction;  and  as  this 
court  observed  longago,  never  baa  been  defined, 
and  probably  never  can  be  defined,  so  as  to 
draw  a  clear  and  distinct  line,  applioable  to  all 
cases,  between  proceedings  which  are  by  due 
process  of  law,  and  those  which  are  not 

Judgments,  however  solemn,  however  high 
the  (wurt  which  rendered  them,  and  however 
conclusive  In  a  general  way  between  the  parties, 
have  been  subject  to  review,  to  recooaidera- 
tion,  to  reversal,  and  to  modification  by  various 
modes.  Among  these  are  motions  for  new 
trials,  appeals,  writs  of  error,  sod  Mils  of  re- 
view; and  these  have  always  been  held  to  be 
due  process  of  law.  So,  also,  judgments  of 
courts  of  law  have  been  subject  to  be  set  aside, 
to  be  corrected,  and  tbe  execution  of  tbem  en- 
Joined,  by  billa  in  chancery,  under  circum- 
stances appropriate  to  such  rdief.  This  also 
must  be  held  to  be  due  process  of  law. 

Tbe  present  case  Is  a  bill  In  chancery  to  en- 
join the  execution  of  a  judgment,  and  such 
was  the  relief  granted  by  the  decree  of  the 
court.  Id  that  respect  it  is  one  of  the  recog- 
nized processes  of  law  for  re-examining  the 
matters  on  which  a  judgment  is  founded,  and 
making  such  corrections,  even  to  setting  aside 
tbe  whole  Judgment  or  perpetually  enjoining 
its  execution,  as  by  tbe  rules  of  equity  juris- 
prudence are  just  and  appropriate  to  tnc  occa- 
sion. Undoubtedly  the  mode  pursued  in  this 
case  of  obtaining  relief  against  tbe  judgment 
of  the  Circuit  Court  of  Preston  County  is  io  its 
form  due  process  of  law.  It  is  by  an  appeal 
to  the  courts  in  their  regular  course  of  procad* 
ure,  and  is  not  by  any  summary  or  unusual 
process  applied  to  the  determination  of  the 
rights  of  parties. 

If  it  be  true  that,  when  the  original  action 
was  presented  to  the  Circuit  Court  of  Preston 
County,  the  thing  complained  of  was  found  to 
be  an  act  in  accordance  with  the  usages  of  dv- 
nized  war,  during  the  existence  of  a  war  fla- 
grant in  Uiat  part  of  the  country,  that  court 
would  have  proceeded  do  further,  and  its  sub-  [419] 
sequent  proceedings  may  be  held  to  have  been 
without  authoritv  of  law.  While  it  is  not 
necessary  to  bola  that  the  judgment,  as  pre- 
sented by  the  record,  is  absolutely  void,  it  may 
be  conoHled  that  a  court  of  equity.  In  a  proper 
case,  can  prevent  the  enforcement  of  it.  But 
the  application  of  this  remedy  may  have  been, 
and  probably  was,  embarrassed' in  this  case  by 
circumstances  which  would  render  it  unavail- 
ing. There  might  be  raised  against  it  tbe 
proposition  that  tbe  defense  bad  been  presented 
and  considered  by  tbe  court  In  which  the  case 
was  tried.  Lapse  of  lime  might  have  prevented 
a  court  of  equity  from  redressing  the  wrong 
Inflicted  by  the  Judgment  It  may  have  been 
doubtful  whether  the  case  was  one  of  equitable 
cognizance:  it  may  have  l)een  insisted  that  the 
jury  passed  upon  the  facts  of  tbe  case  adversely 
to  the  defendant;  and  It  is  undoubtedly  true 
that  tbe  Supreme  Court  of  Appeals  of  the  State 
of  West  Vuginia  had  decfded,  in  tUa  class  iA 
eases,  that  the  defense  that  the  par^  was  acting 
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in  accordance  with  belligerent  rights  vas  not  a 
tufiBcient  defeoae. 

These  reasons,  and  probably  the  latter  one 
maioly,  nere  those  upon  which  the  Coostltu- 
tional  CoaventioD  of  West  Virginia  acted  in 
framing  the  provisioB  which  we  have  already 
cited  on  this  subject.  Was  it  competent  for 
that  convention  to  establish  a  rule  of  law  which 
ii  now  the  recognized  rule  of  this  court,  and 
perhaps  of  all  the  courts  of  the  United  States, 
which  is  commended  by  the  highest  authorities, 
and  which  is  eminently  adapted  to  the  purpose 
of  quieting  strife  and  securiog  repose  after  the 
turmoils  of  a  dvil  war,  although  the  principle 
asserted  was  in  opposition  to  that  held  by  the 
fupreme  court  of  appeals  of  the  State?  That 
tbu  principle  would  govmt  all  cases  where  the 
act  for  which  the  party  was  sued  occurred 
after  its  establi!>hment  does  not  admit  of  ques- 
tion. That  it  was  the  law  of  the  country  be- 
fore its  adoption  by  the  State  Constitution  there 
is  as  little  doubt  Shall  it  be  held  to  be  Inca- 
pable of  enforcement  and  forbidden  by  the 
Constitution  of  the  United  States  bemuse  it  la 
made  to  cover  Judgments  already  rmdered  in 
Tiolation  of  the  principle  asserted?  The  Con- 
stitution of  the  State  remedies  the  defects  of 
the  proceeding  by  bill  Id  chancery;  it  creates 
[410]  no  new  process  of  law ;  it  makes  that  which  has 
always  oeen  due  process  of  law  efficient  by 
removiiig  objections  and  obstructions  to  its 
operation.  It  simply  declares  that  a  judgment 
for  a  wrong  or  tort,  which  in  itself  was  errone- 
ous, is  a  voidable  judgment,  and  may  be 
avoided,  if  it  can  be  broa;^ht  within  the  due 
processes  of  the  law  already  existing,  and  shall 
Dy  this  means  be  inquired  into,  and  if  it  Is 
against  right,  justice,  and  law,  shall  be  no 
Irager  in  force,  and  the  judgment  plaintff  shall 
be  forever  enjoined  from  putting  it  into  execu- 
tion 

Prior  to  the  adoption  of  the  I4th  Amendment 
the  power  to  provide  such  remedies,  although 
they  mav  have  interfered  with  what  were  called 
Tested  nghts,  seems  to  have  been  fully  con- 
ceded. The  cases  in  which  this  has  been  de- 
^ed  in  this  court  are  Cultfer  t.  Ball,  8  U.  S. 
8Daa  886[1:  MS];  Satterleew.MattAewton.  27 
U.  S.  2  Pet  880 £7:  4581;  Sampeyreaev.  United 
States,  32  U.  S.  7  Pet.  222  \S:  665]:  Watson  v. 
Mercer.  33  U.  S.  8  Pet.  88  [8:  87tf];  and  Free- 
bom  V.  ^mt<A,  69  U.  S.  2  Wall.  160  [17:  922]. 
In  the  latter  case,  Mr.  Justice  Qrier,  when  the 
Congnw  of  the  United  States  had  allowed  ao 
appeal  where  the  judgment  would  have  other- 
wise been  final,  used  this  language:  "If  the 
ludgmeol  below  was  erroneous,  the  plaintiff 
in  error  bad  a  moral  rizht  at  least  to  have  it 
set  aside,  and  the  defendant  is  only  claiming 
a  vested  right  in  a  wrong  Judgment"  And  be 
tlius  quotes  the  language  of  Ch(ef  Jvttiee 
Parker,  In  Fbster  v.  Essex  Sank,  18  Mass.  245: 
"The  truth  is  there  Is  no  such  a  thing  as  a 
Tested  right  to  do  wrong:  and  a  Legislature, 
which,  in  its  Ads  not  expressly  authorized  by 
the  Constitution,  limits  itself  to  correctiog  mis- 
takes, and  to  providing  remedies  for  the  ftir- 
tberance  of  justice,  cannot  be  charged  with 
Tiotating  its  duty  or  exceeding  its  author- 
!ty." 

Many  other  cases  might  be  dted  In  which  it 
was  held  tliat  rstrospective  statutes,  when  not 
of  a  criminal  duncter,  though  alEecting  the 
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rights  of  parties  lo  existence,  are  not  forbidden 
by  the  Constitution  of  the  United  Sutes. 

We  do  not  think  that  the  Supreme  Court 
of  Appeals  of  West  Virginia — which  seems  to 
have  carefully  considertn  the  question  of  due 
process  of  law  In  thecaseof /lwr«v.  KitzmiUer, 
and  held  that  the  statute  of  tbe  State  in  carry- 
ing out  tbe  provisions  of  tbe  Conatltuttoo  did 
not  provide  due  process  of  law — was  in  error  [421] 
when  it  also  held  that  the  remedy  provided  by 
the  Constitution  of  the  State,  as  carried  out  aj 
the  andent  proceeding  of  a  bill  in  a  court  of 
equity,  was  not  void  for  want  of  due  process 
of  law,  nor  in  conQid  with  the  Constitution  oi 
the  United  States. 

Its  judgment  is  iher^ore  aj^rmed. 

Mr.  Justice  Harlan,  dissenting: 
In  Pbrrf  V.  Surget,  97  U.  8.  694,  605  [24: 1018, 
1020],  this  court  speaking  by  tbe  n-fiter  of  Ibis 
opinion,  said  that  to  the  Confederate  army  was 
"conceded,  in  the  interest  of  humanity,  and  to 
prevent  the  crueltieaof  reprisals  and  retaliation, 
such  belligerent  rights  as  belonged  under  tbe 
laws  of  nations  to  the  armies  of  independent 
government!:  engaged  in  war  against  each  other 
— that  concession  placing  the  soldiers  and  offi- 
cers of  the  rebel  army,  as  to  all  matters  directly 
connected  with  the  mode  of  prosecuting  the 
war,  on  tbe  footing  of  those  engaged  in  lawful 
war,  and  exempting  them  from  liability  for 
acts  of  legitimate  warfare."  It  necessarily  re- 
sults from  this  doctrine,  without  reference  to 
the  provision  of  the  Constitution  of  West  Vir- 
ginia, that  Williams  was  not  civilly  responsible 
for  the  value  of  the  cattle  in  question,  if  at  the 
time  he  took  tbem,  he  was  regularly  enlisted 
as  a  soldier  in  the  Confederate  army,  and  if  his 
taking  of  them  was  consistent  with  tbe  usages 
of  civilized  warfare.  If  the  taking  was  not'an 
act  of  war,  but  a  mere  trespass,  his  being  a 
soldier  In  the  Confederate  array  would  not  have 
constituted  a  defense.  But  wnetber  be  was  or 
was  not  a  soldier  in  that  army,  and  whether  his 
act  was  or  was  not  one  of  leiritiroate  warfare, 
were  questions  determinable  lu  the  action  of 
trespass  instituted  against  blm  In  the  Circuit 
Court  of  Preston  County.  It  is  not  disputed 
that  It  was  open  to  him.  in  that  action,  to  prove 
every  fact  relied  upon  In  tbe  present  suit  as 
establishing  immunity  from  civil  responsibitity 
for  the  taking  of  Preeland's  cattle.  There  was 
a  verdict  aodjudgmeot  against  him.  and  that 
judgment,  upon  writ  of  error  to  tbe  Supreme 
CourtofAppealsof  West  Virginia,  wasafflrmed 
in  1867.  Mo  writ  of  error  was  prosecuted  to 
this  court. 

If  the  taking  of  the  cattle  was  illegal,  the  [422J 
right  to  recover  from  the  wrong-doer  their  rea- 
sonable value  was  an  absolute  one.  of  which 
the  owner  could  not  be  deprived  by  a  legislative 
enadment  of  the  State,  or  by  an  amendment 
of  its  Constitution.  The  judgment  obtained  by 
Freeland  was  an  adjudication  (hat  the  taking 
was  illegal.  He  acquired  by  that  Judgment  a 
vested  right  to  have  and  demand  the  amount 
named  in  it,  as  well  as  tbe  benefit  of  such  rem- 
edies as  the  law  gave  for  the  enforcement  of 
personal  judgments  formoney.  The  Judgment 
was,  therefore,  property  of  which  the  State 
could  not  deprive  him,  except  by  due  process 
of  law.  And  a  constitutional  proridon.  subse- 
quently enacted,  dedaxlng  that  the  defendant's 
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Sroperiy  sliould  not  be  Belzed  or  sold  under 
DBi  procesB  on  such  judgment,  Is  not  due  pro- 
cess  of  Uv.  I  cannot  ame  that  a  Stale  may, 
by  an  amendnunt  of  its  fundamental  law,  pre- 
vent a  citizen  from  recoTeriog  the  value  of 
property,  of  which,  according  to  the  final  Judc- 
ment  or  its  own  courts,  he  has  been  illeKolIy 
deprived  by  a  mere  trespasser.  That  would  be 
sheer  spoliation  under  the  forms  of  law.  If 
the  amendment  is  queatloa  had,  in  terms,  given 
the  defendant  a  right  to  a  new  trial  of  Uie  ac- 
tion of  treepass  in  the  same  court,  after  the 
time  had  passed  within  which,  acconjing  to  the 
settled  modes  of  procedure,  be  could,  of  right, 
apply  for  a  new  trial,  it  would  have  accom- 

Jlished,  in  respect  to  the  judgment  against 
im,  precisely  what,  in  effect,  has  been  held  in 
this  case  to  be  conslBtenl  with  the  Fourteenth 
Amendment. 

The  present  case  IsimlikeZouinanav.  J/a&- 
or  cf  Jfeu  OrUant,  109  U.  S.  266  J27:  936], 
where  the  court  sustained  the  vulidity,  so  far 
as  the  Constitution  of  the  United  States  was 
conceriied.  of  a  state  enactment  so  changing 
the  laws  for  raisiag  money  by  municipal  taxa- 
tion as  to  prevent,  for  the  time,  the  enforce- 
ment of  a  judgment  obtained  against  the  City 
of  New  Oneans,  for  damages  done  to  private 
property  by  a  mob.  But,  even  in  that  case,  the 
court  was  careful  to  say  that  the  relator  was 
not  deprived  of  his  judgment,  or  of  the  right  of 
himself  or  assignee  to  use  it  as  a  set-off  against 
WOT  demands  of  the  dty.  It  is  also  said: 
*'The  question  of  the  effect  of  legislation  upon 
the  means  of  enforcing  an  ordinary  judgment 
[423]  for  damages  for  a  tort  rendered  against  the 
person  committing  It,  in  favor  of  the  person 
injured,  may  involve  other  considerations,  and 
Is  not  presented  by  the  case  before  us."  The 
ndical  difference  oetween  that  Mid  the  present 
case  is,  that  the  right  to  sue  the  City  of  New 
Orleans  tat  damages  on  acrotmt  of  private 
property  destroyed  by  a  mob  was  given  by 
atatute;  whereas,  the  right  to  claim  compensa- 
tion from  a  wrong-doer  ^rhis  illegal  conversion 
of  private  property  to  hb  own  use  is  inherent 
in  the  owner,  and  cannot  be  taken  from  him 
by  the  State. 

Nor,  In  my  opinion,  is  the  ruling  in  the  pres- 
ent case  sustained  by  IA>u  v.  Johnson,  100  U.  S. 
158  [26:  6821.  That  was  an  action  in  the  Cir- 
cuit Court  of  the  United  States  for  the  District 
of  Maine,  upon  a  judgment  rendered  by  defuult 
in  1868  agamst  General  Dow  while  he  was  in 
the  active  discharge,  within  the  lines  of  mili- 
tary operations,  oi  his  duties  as  a  brigadier- 
cenenu  In  the  army  of  the  United  States.  The 
judgment  wu  rendered  in  a  court  of  the  City 
and  Parish  of  New  Orleans.  That  officer  was 
sued  in  the  latter  court  for  the  taking  of  cer- 
tain personal  property  by  soldiers  under  his 
command.  He  was  served  with  process,  but 
did  not  appear  and  make  defense.  "The  con- 
dition of  New  Orleans,"  this  court  said,  "and 
of  the  district  connected  with  It,  at  the  time  of 
the  seizure  of  the  property  of  the  plaintiff  and 
the  entry  of  judgment  uainst  Dow.  was  not 
that  of  a  country  restored  to  its  normal  rela- 
tions to  the  Unum,  by  the  fact  that  they  had 
been  captured  by  our  forces,  and  were  hdd  In 
■ubjection.  .  .  .  The  country  was  under  mar- 
tial law.  end  Its  armed  occupation  gave  no  jn- 
riidiction  to  the  ctvU  tribunate  over  the  officers 
StIO 


and  soldiers  of  the  occupying  army.  They 
were  not  to  be  barusseil  and  mulcted  at  the 
complaint  of  any  person  ajKrieved  by  their 
action.  The  jurisdiction  il^ich  the  district 
court  was  auuiorized  to  exercise  over  dvfl 
causes  between  parties,  by  the  proclamation  of 
General  Butler,  did  not  extend  to  cases  against 
them,  Tbe  third  special  plea  alleges  that  the 
court  was  deprived  by  the  general  government 
of  all  jurisdiction  except  such  as  was  conferred 
Inr  the  commanding  general,  and  that  no  juris- 
diction over  persons  m  tbe  military  service  for 
acts  performed  in  the  line  of  tbclr  duty  was 
ever  thus  conferred  upon  it.  It  was  not  for 
their  control  in  any  way,  or  the  settlement  of  [43B4] 
complaints  against  them,  that  the  court  was  al- 
lowed to  continue  in  existence.  It  was,  as  al- 
ready stated,  for  the  protection  and  benefit  of 
tbe  inhabitants  of  the  conauered  country  nnd 
others  there  not  engaged  in  the  military  ser- 
vice." General  Dow,  when  thussued  in  a  local 
tribunal,  existing  by  militarv  sufferance  tn  a 
country  governed  by  martial  law,  was  not 
boimd,  as  this  court  said,  to  leave  his  troopa 
and  attend  upon  that  tribunal,  for  the  purpose 
of  justifying  his  military  orders,  by  uiowiug 
that  tbe  acts  complained  of  were  auuiorized 
the  necessities  of  war.  It  was  consequently 
held  that  the  New  Orleans  Court  was  without 
jurisdiction  to  proceed  against  him.  There  is 
no  analogy  between  that  case  and  tbe  present 
one;  for  the  action  of  trespass  against  Williams 
was  brought  in  a  superior  court  of  general  Juri»- 
diction,  uterthe  wardoaed,  and  when  he  waa 
at  liberty  to  appear  and  make  defense.  And 
it  was  determined  by  a  court  whose  existence 
was  independent  of  military  authority. 

The  omv  possible  ground  upon  which  the 
judgment  Below  can  be  sustained,  consistently 
with  the  lav  of  the  land,  is  to  hold  that  no 
court  of  any  State  had  jurisdiction.  In  the  3'ear 
1867,  even  with  the  parties  before  it,  to  Inmilre, 
In  an  action  of  trespass,  whether  an  alleged 
taking  of  tbe  private  property  of  a  citizen  was 
a  mere  trespass,  or  was  an  act  of  war  upon  the 
part  of  the  defendant,  a  Confederate  soldier, 
and  to  give  judgment  acoordlog  tothe  resultof 
that  inquiry. 

But  as  the  primary  object  in  creating  ludicial 
tribunals  is  to  provide  a  mode  for  tbe  aetermi- 
nation  of  controversies  between  individual*, 
and  between  individuals  and  the  government, 
can  it  be  said  that  no  court  had  Jurisalction  to  i::- 
Quire  whether  Freeland's  cattle  were  taken  by 
Williams  without  authority  of  law?  Was  the 
mere  averment  that  the  latter  wasa  Confederate 
soldier,  and  that  what  ho  did  was  an  act  of  war, 
sufficient  to  preclude  all  Investigation  as  to  the 
truth  of  that  avermentf  If  not,  how  was  such 
an  investigation  to  be  bad.  In  any  effective 
mode,  except  in  a  court  of  justice?  It  Is  sug- 
ted  that  when  the  Preston  Circuit  Court  ascer- 
tained that  the  taking  of  these  cattle  was  Icq^t* 
imate  warfare  upon  the  part  of  Wilhams  as  a 
Confederate  soldier.  It  ought  to  have  dismissed 
the  action,  or  directed  a  verdict  to  be  rendered 
tn  his  favor.  But  even  if  It  erred  In  this  re> 
spect,  the  judgment  was  not  void.  Its  error, 
if  any  there  was,  could  have  been  corrected  in 
an  appellate  court.  The  afiSnnaiioe  ot  tbt 
judgment  by  tbe  highest  court  of  the  State  k 
to  be  taken  aa  conclurive  that  no  error  wu 
committed  by  the  inferior  state  court  in  reqieot 

1S1 D.  8. 


Digitized  by  Google 


188&  Wiujua  T.  OraoBR.  Wabum  t.  Fran  Natkhtal  Babe  or  Touoa  880-801 ;;4N 


to  Any  matter  put  In  issue,  or  vhfch  was  em- 
braced by  the  issue  tried.  So,  if  Williams 
failed  to  prove,  ooder  his  plea  of  not  guiltj, 
that  he  vku  a  Confederate  soldier,  and  that  his 
taking  the  cattle  teat  an  act  of  legitimate  war- 
fare, it  was  not  in  the  power  of  the  State,  by 
an  amendmeat  of  its  Conatitutioo,  and  after  a 
final  Judgment  afalnst  him,  to  give  a  new 
trial.    In  legal  effect,  that  is  what  was  done. 

According  to  the  doctrines  announced  hytlw 
court,  if  the  present  and  similar  suits  Id  West 
Virginia  had  been  decided  adversely  to  the  sev- 
eral defendants  therein,  and  such  decisions  had 
been  affirmed  by  the  highest  court  of  that 
State,  it  would  be  consistent  with  "due  process 
of  law"  for  the  people  of  that  State  to  malte  a 
further  amendment  of  their  Constihitkin,  and 
give  the  unsuccessful  litigants  still  another  op- 
pwtunity  to  retry  the  very  questions  of  law 
and  fact  determined  a^gainst  them  in  previous 
aciions.  And  so  on,  indefinitely,  until  the  al- 
leged trespasser  obtained  a  decision  in  his  favor. 
I  had  supposed  that  a  floal  Judgment,  and  the 
right  of  the  parly  in  whose  behalf  it  was  ren- 
dered to  have  the  benefit  of  it.  rested  upon  a 
firmer  basis  than  the  popular  will,  expressed 
either  in  a  constitutional  amendment  or  in  a 
fe^slative  enactment. 

without  considering  whether  the  judgment 
obtained  by  Freeland  is  not  "a  contract  of  the 
highest  nature, being  established  by  the  sentence 
of  a  court  of  Judicature"  <6  BL  Com.  46S;  Taj/- 
ior  T.  Root,  4  Eeyes,  844),  I  place  my  dissent 
from  the  opinion  and  judgment  in  this  case 
upon  the  ground  that  the  stale  court.  In  the 
action  of  trespass,  had  lurisdictlon  as  to  person 
and  subject  matter,  and  that  the  Constitutional 
Amendment  of  1873 ,  takiug  from  Freeland,  up- 
on the  ideotical  grounds  involved  in  that  action, 
the  benefit  of  his  judgment  against  the  defend- 
ant, after  It  had  been  affirmed  In  the  highest 
court  of  the  State,  deprived  the  former  <h  hia 
property  without  duo  process  of  law. 
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D.  H.  WILLIAMS. 

V. 

E.  D.  CON0BR  BT  AJU 
(See  S.  C  Beporter^  ed.  SBMBl). 
Motion  for  r^Mring. 

Leave  to  fUe  a  motion  for  rehearloc  after  tbo  olote 
of  the  term  at  which  Judcment  was  rendered, 
and  upon  the  same  xeasona  onoe  oremiled,  will 
aot  be  liven. 

nXo.  105  of  October  Term,  1887.1 
Bedded  Oete^  tt.  1888. 

r\  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  Texas. 
On  petition  for  leave  to  file  a  motion  for  re- 
bearing.  Denied, 

(See  18S  U.  S.  897,  and  tbis  efitlon  81.-778^ 
forjeport  of  case.) 
The  facts  are  stated  In  the  opinion. 
Mr.  Eocttae  WUUama,  tat  the  i^ntlff  in 
•rror.  in  favor  of  motion. 

,«a,  ,  Mr.  JiuHee  Bradl^  delivered  the  (^nlon 
1 3»l  Id  the  court: 

Leave  to  file  a  motion  for  rehearing  in  this 
ase  is  asked  for  on  the  ground  of  clerical  error 

Itl  V.  & 


in  the  opinion.  A  motion  for  rehearing  was 
made  at  the  last  term  upon  precisely  the  same 
brief  now  sought  to  be  filed,  and,  notwithstand- 
ing the  alleged  misconception  in  the  opinion  of 
the  point  made  by  the  plaintiff  In  error,  the 
court  was  satisfied  with  the  conclusion  it  bad 
reached,  and  that  no  modification  of  the  judg- 
ment was  required,  and  no  rehearing  was  ne- 
ccesary  or  called  for.  The  motion  was  there- 
fore denied.  The  penlstent  renewal  of  the  ap- 
plication at  this  time,  aftw  the  doee  of  the 
term  at  which  Judgment  was  rendered,  and  es- 
pecially upon  me  same  reasons  once  overruled, 
U  not  in  order,  and  does  not  recommend  Itself 
to  the  faTomble  consideration  of  the  oonrL 


FOSTER  R  WARREN.  Substituted  for 
Joel  W.  KshSRS,  Treasurer  of  Luoai 
CoDMTT,  Ohio,  Appt, 

THE  FIRST  NATIONAL  BANE  OF  TO- 
LEDO. 


SAME 

THE  SECOND  NATIONAL  BANK  OF 
TOLEDO. 


SAME 

THE  TOLEDO  NATIONAL  BANK  OF 
TOLEDO. 


SAME 

THE  UERCHANTs'''naTIONAL  BANK 
OF  TOLEDO. 


SAME 

THE  NORTHERN  NATIONAL  BANK 
OF  TOLEDO. 

(See  8.  a  Beportar^  ed. 

Juriedietional  amount. 

In  an  action  to  restrain  the  enforcement  of  a  tax, 
where  the  decree  enlolned  the  ooUeotton  of  lass 
tiiantfl,OOOoftbetaz,thlBootirt  baslno  Jnrisdfo- 
tlon,  atOonvh  the  blU  aUeged  fliat  osrtaln  United 
Btates  bonds  should  also  be  exempted  from  taxa- 
tion, but  no  attempt  was  made  to  obtain  anj  r»> 
lief  on  this  ground  andtheeontroveesyin  respeet 
to  thet>onds  wassattled  brtba  paaneotoC  tba 
taxssthezeon  andtber  ware  not  a  matter  In  dl^ 
pute  at  the  time  of  the  decree. 

[Nos.  856.  867,  858, 859, 860.] 

aubmittedUbv.  19,1888.  Decided  Not.  t6, 1888. 

APPEALS  from  decrees  of  the  Circuit  Court 
of  the  United  States  for  the  Ncffthem  Dia- 
ttlct  <rf  Ohio,  mtraining  defendant  from  en- 
forcing a  tax  iUwally  assened. 
On  motions  toaismiss.  Ditmieeed. 
In  these  eases,  decrees  were  taken  restraining 
the  defendant  from  enforcing  a  tax  which  the 
court  found  was.  as  to  the  amount  involved  in 
thedecraes,  illegally  assssied  against  the  banks. 

The  Issues  In  the  five  caaee  are  Identical,  and 
the  testimony  in  the  first  case  entitled  lAove 
was  used  intne  trial  of  ea&b  ci  the  others. 

SOI 
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In  each  of  the  cases  a  motion  is  made  to  dla- 
miss  the  appeal,  because  the  matter  in  dispute 
docs  not  exceed  the  sum  or  value  of  Ave  tliou' 
•and  dollars. 

The  decree  In  each  case  U: 

"  That  the  defendant  be,  and  he  Is  hereby, 
perpetually  enjoined  from  collecting  any  taxes 
upon  the  increased  valuation  made  bv  the  state 
board  of  equalization  aforesaid,  and  it  being 
made  to  appeur  to  the  court  that  the  complain- 
ftnt  has  paid  all  taxes  charged  upon  the  dupli- 
cate, acainst  the  shares  iu  said  bank  as  assessed 
by  the  county  auditor  for  taxation,  and  upon 
the  valuation  made  by  said  auditor,  and  that 
the  only  taxes  charged  against  the  complainant 
uixm  the  bank  shares  aforesaid,  on  the  tax  du- 
plicate for  the  year  1883,  which  remains  un- 
paid, is  the  amount  which  was  assessed  upon 
the  increase  made  by  the  state  board  of  equal- 
ization, which  the  court  fluds  to  be  illegal. 

"  It  is  therefore  ordered,  that  the  injunction 
aforesaid  granted  be  held  to  restrain  the  de- 
fendant from  collecting,  or  BtteoiptiDg  to  col- 
lect, anv  part  of  the  said  unpaid  taxes,  or  any 
penalty  or  interest  because  of  their  nonpay- 
ment.'* 

Alt  taxes  upon  the  valuation  of  the  bank 
shares  mude  by  the  auditor,  were  paid  by  the 
plaintilTa  as  appears  by  the  decree,  and  hence 
the  only  matter  in  dispute  was  the  tax  upon 
the  increase,  over  tbe  auditor's  valuation,  made 
by  tbe  stale  board  of  equalization. 

The  allegation  of  the  bill  in  tbe  first  above 
eutitled  cuse  is: 

' '  Complainant  says  that  tbe  auditor  of  Lucas 
County  aforesaid  certified  to  the  auditor  of 
state  and  the  said  board  for  tbe  equalizatioa  of 
ha,uk  shares  the  assessment  so  by  him  placed 
upon  the  shares  of  complainant  hank,  and 
tlicrcupoD  the  said  state  board  of  equtilization 
of  bank  shares  added  to  the  valuation  made  by 
the  auditor  aforesaid  of  the  shares  of  tbe  com- 
plainant bank  the  sum  of  $74,858,  making  the 
aggregate  value  for  taxation  che  sum  of 
^6,482." 

In  said  first  above  entitled  case  the  assess- 
ment by  the  auditor  was  $401,634;  the  total 
amount  of  taxes  for  all  purposes  on  the  $74,858, 
which  was  added  by  the  state  botud,  was 
$1,826.53. 

The  allegations  of  the  bill  tn  said  case  show 
that  a  tender  was  made  to  the  treasurer  before 
tbe  commencement  of  the  suit,  and  a  copy  of 
tbe  treasurer's  acknowledgment  of  such  tender 
copied  into  the  bill  shows  the  amount  in  dis- 
pute very  clearly.   It  is  as  follows: 

"  The  First  National  Bank  of  Toledo  bas 
lendered  to  me  all  taxes  charged  a^nst  it  and 
on  its  bank  shares  except  $1,826.1^.  being  the 
tax  on  $74,858  tbe  increase  made  over  the  au- 
ditor's valuation  by  tbe  state  board  of  equaliza- 
tion for  bank  shares,  which  tender  was  refused. 
The  bauk  offers  to  pay  the  same,  leaving  the 
said  $1,826.53  to  be  litigated.  Refused. 

"Joel  W.  Kelsey,  Treasurer. 

The  prayer  of  tbe  bill  is: 

"That  a  provisional  injunction  may  be 
granted  restraintog  and  enjoining  said  defend- 
ant from  proceeding  to  couect  the  taxes  ao  ud- 
lavfully  assessed  as  aforesaid,  or  any  part 
203 
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thereof,  until  the  further  order  of  this  court, 
and  that  upon  the  final  bearing  of  this  cause 
tbe  said  injunction  may  be  made  perpetual,  and 
for  all  other  propo^  relief  fn  the  premises." 

Tbe  prellminaty  injunction  granted  in  the 
ease  restrained  tbe  comction  of  nothing  but  the 
$1,836.53  which  Is  spedflcally  named;  and  &» 
where  in  the  case  Is  any  other  or  additloul  i»- 
lief  sought 

Id  the  order  granting  the  Kelimlnaiy 
junction  it  Is  by  consent  provided: 

"That  the  treasurer  may,  and  be  is  hereby 
authorized  to,  receive  from  tbe  complainant 
the  balance  of  the  taxes  charged  upon  the  dn- 
plicate  agalost  the  complainant  In  the  semi- 
annual installments  provided  by  law.  without 
prejudice  to  bis  right  to  collect  the  said  sum  of 
$1,826.53  or  any  part  thereof,  if  upon  final 
hearing  it  shall  be  adjudged  that  the  same  or 
any  part  thereof  Is  legs  fly  and  equita  bly  charge- 
able against  the  complainant." 

The  decree  In  this  case  was  limited  to  the 
amount  of  tax  placed  upon  the  increased  valu- 
ation, to  wit,  $1,826.53,  and  that  was  the  only 
thine  at  any  time  in  controversy. 

An  other  taxes  were  paid  In  pursuance  of 
the  consent  of  the  order  made  at  the  time  of  tbe 
preliminary  injunction. 

I  The  bills  io  these  cases,  contidned  allegations 
that  the  government  bonds  helu  by  the  bank  to 
secure  its  circulation  should  also  be  exempted 
from  taxation,  and  the  amount  of  such  bonds 
was  staled  in  the  bills;  but  no  attempt  was  ever 
made  In  the  cases  to  obtain  any  relief  on  tiiia 
ground,  and  the  payment  of  the  taxes  by  the 
plidntiff  eftectually  settled  any  controversy  be- 
tween the  parties  on  that  subject.  It  was  not 
a  matter  In  dispute  at  the  time  of  the  decree, 
and  is  not  a  matter  In  dispute  in  this  court. 

Tbe  case  of  The  First  National  Bank,  first 
above  named,  involves  the  largest  amount,  the 
other  cases  involving  precisely  the  same  prin- 
ciples, the  allegatlMis  and  proof  being  in  all  of 
them  identical,  except  as  to  the  amount,  which 
is  as  follows  hi  the  cases  respectively: 

Second  National  Bank   $772.69 

Merchants  National  Bank..  778.45 

Toledo  National  Bank   298.03 

Northern  National  Bank...  280.45 

Mr.  John  H.  Doyle*  for  appellees,  for 

motions  to  dismiss: 

It  is  not  material  'bow  much  relief  was  de- 
manded if  the  actual  matter  about  which  the 
parties  are  now  disputing  Is  less  than  $5,000. 

The  treasurer  has  got  all  tbe  mcmey  he  ever 
claimed  from  the  bank,  except  $1,826.58:  and 
all  that  he  is  now  claiming,  and  all  that  we  are 
resisting  his  claim  to.  Is  that  $1,826.53. 

Tinstman  v.  Fint  Nat.  Ain*,l00  U.  8.  6 
(25:530);  RumOt  Y.  StajaeS,  105  tj.  8.  808  (26: 

989J.   

If  the  judgment  Is  for  a  sum  less  than  $5,000, 
the  defendant  cannot  sue  out  a  writ  of  emv, 
although  the  plaintiff  claims  an  amount  larger 
than  that  sum. 

Gorrfon  v.  Ogden,  28  U.  8.  3  Pet.  83  (7: 592) 
Cooke  V.  Woodrow,  9  TJ.  H.  6  Crancb,  13  (B:  22) 
Smith  T.  B0nM,  28  U.  S.  8  Pet  469  (7: 74^ 
£m  v.  Wat»on,  98  U.  8. 1  Wall  887  (17:587). 
Fieree  v.  Wade,  100  U.  8.  444  (25:785);  BalH- 
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mortdP.  R.Co.v.Troofc,  100 U.  S.  112(25:671); 
Umar  T.  Mieou,  101 U.  8.  465  (20:  f74). 

TbeexpTession,  sum  or  value  of  the  matter  In 
dispute,  has  reference  to  the  date  of  the  decree 
Id  ibe  circuit  court.  Bank  of  U.  3.  t.  Daniel, 
87  U.  S.  13  Pet.  83  (9: 989);  Terrp  r.  Hatch,  98 
U.  8.  44(38:796). 

This  {s  an  appeal  by  the  defendant  aealnat 
whom  the  decree  is  odIv  $1,836.08.  The  plalut- 
lifF  does  not  appeal.  It  is  not  material,  tfaece- 
fore,  nbat  claim  is  made  iu  its  hill,  even  if  It 
lud  insisted  upon  the  exemption  of  Its  goTcm- 
mcQt  bonds  upon  the  trial,  as  the  decree  did 
not  give  it  any  relief  upon  that  claim.  But,  In 
fact,  it  did  not  insist  upon  thnt  claim. 

The  rule  as  established  by  this  court  in  Hil- 
ton V.  Dickinmm,  lOS  U.  8. 165  (27: 688),  Is  de- 
cisive  of  that  question. 

Mr.  Itaac  P.  Pugdey  for  appellant. 

The  Court  ordered  the  tereral  abate  eaiei  to 
t$  di»ini*$td/or  uant  t(f  juritdietion. 


EVAN  RANDOLPH,  ^jitrf., 

THE  QUIDNECK  COilPAKT  bt 

(See  &  &  Beporter'sed.  Mi.) 

Death  {fpartp—praetiee  undlfr  Bute  IS. 

Wbere  an  appeal  has  been  dlsmfSBed.  pursuant  to 
Bote  U)  1 1,  the  decree  of  dlstolasal  may,  on  cause 
ifaown,  tie  reeolnded  upon  the  proper  tepreseota- 
tlTca  (rf  the  dec  jased  partr  tieloff  made  parties  to 
tbe  suit  and  their  appearance  tMlog  entered  un- 
der the  rule. 

[No.  491.1 

Submitted  Kor.  1«,  1888.   Deeided  Son.  £6, 

1888. 

APPEAL  from  the  Circuit  Court  of  the  United 
States  for  the  District  of  Rhode  Island. 
Ditmiued. 

On  April  9, 1888  (tbe  death  of  Evan  Ran- 
dolpb,  the  appellaDt  In  this  cause,  having  been 
•uggested  on  tne  record  by  the  appellees,  under 
tbe  15tb  Rule),,  on  motion  by  the  appellees 
to  make  the  proper  representatives  oi  appel- 
lant partieB,  tne  court  made  an  order  that  un- 
less  tlie  proper  reprceentatives  of  the  deceased 
appellant  should  voluntarily  become  parties 
within  the  first  ten  days  of  the  ensuing  term  of 
the  court,  the  appellees  should'  be  entitled  to 
have  the  appeal  dismissed,  provided  hoivever 
that  a  -eopy  of  tbe  order  should  be  printed  in 
•ome  newspaper  of  general  circulation  within 
the  State  of  Rhode  Ulond  for  three  successive 
weeks,  at  least  sixty  days  before  tbe  beginning 
of  tbe  term  of  this  court  then  next  ensmng. 

On  Mav  1,  1888,  Mr.  Benjamin  F.  Butler 
wrote  to  tne  clerk  of  this  court  a  letter  In  which 
be  stated  that  bla  attenticxi  had  been  called  to 
the  notice  in  the  paper  stating  that  tbe  death  of 
the  appellant  bad  been  suggested  on  the  record 
and  invitinff  bis  proper  representatives  to  ap- 
pear, in  which  letter  he  asked  the  clerk  to  en- 
ter lUs  appearance  for  nicb  repreaentatives.  In 
obedience  to  tbe  notice.  Tbe  derfc  on  the  8d 
of  Mar.  1888.  replied  to  Mr.  Butler,  that  it 
woaldM  nBceamy  for  bim  to  make  a  motion 


(T.   Radford  v.  Folbom.         444  ;  893-894 

In  open  court  witb!  -i  tbe  first  ten  days  of  tbe 
next  term  and  obtain  an  order  to  make  said 
representatives  parties  appellant  in  place  of  the 
deceased,  and  Informing  bim  that  after  tbe  or- 
der to  make  the  new  parties  was  obt^ed,  be 
could  enter  his  appearance  for  them. 

On  November  19, 1888,  Mr.  C.  Prank  Park- 
burst,  for  appellees,  moved  to  dismiss  tbe  ap- 
peal on  showing  to  tbe  court  that  the  terms  of 
tbe  first  order  bad  been  dulv  complied  with, 
by  causing  a  copy  of  said  order  to  be  printed 
as  therelu  directed,  and  that  tbe  proper  repre- 
sentatives of  the  deceased  party  had  not  be- 
come parties  to  tbe  cause,  In  pursuance  of  said 
order. 

On  November  26,  1888,  the  appeal  was  dis- 
missed with  costs. 

On  December  8,  1888,  Mr.  Benjamin  F. 
Butler,  in  behalf  of  the  executors  of  tbe  de- 
ceased party  and  as  counsel  of  appellant,  moved 
tbe  court  to  rescind  and  annul  tbe  decree  of 
November  26, 1888,  of  dismissal,  and  restore 
tbe  cause  to  tbe  docket,  on  tbe  gronnd  that  the 
clerk's  letter  had  never  been  seen  or  beard  of 
said  Butler  until  December  8,  1888,  and 
that  no  notice  of  the  motion  for  an  order  dis- 
missing said  appeal  was  ever  served  on  said 
Butler,  and  that  he  had  no  knowledge  of  tbe 
pendency  of  any  such  motion  until  after  said 
order  of  dismissal  bad  been  made. 

On  December  10,  1888,  tbe  court  granted  [445] 
such  motion  to  reednd  and  annul  tbe  dwree  of 
dismissal  of  November  36, 1888,  upon  tbe  exe- 
cutors of  Evan  Raodolph,  dec^«d,  being 
duly  made  parties  and  their  appearance  entered 
under  the  rule  witbln  80  days  and  tbe  pay- 
ment of  tbe  costs. 

On  December  13,  1888,  John  8.  Jenks,  WU- 
Ham  H.  Jenks  and  Charles  Rhoades,  said  ex- 
ecutors of  Evan  Randolph,  deceased,  were 
made  parties  appellants  in  Ibe  cause  and  tbe 
decree  of  dismissal  of  November  36,  1888,  waa 
vacated  and  set  aside  and  tbe  cause  restored  to 
tbe  docket. 

-  Metare.  A.  D.  Payne  and  BenJ.  F.  But- 
ler for  appellant. 

Mettrt.  C.  Fnuik  P»rkhurat  and  Ohu. 
H.  FwrlAurU  for  appelleea: 


OEOROE  W.  RADFORD,  Aaslgnee,  etc,  l^^^] 
Appt., 
e. 

AOKES  FOLSOU,  Admrx..  etc,  ai 
(See  8.  C  Beporter's  ed,  SSZ-SM.) 
Appeai,vihak  taken  emditionat  decree. 

h  Adecreeof tbedroultoourtoannotberevlewed 
here  on  appeal  unless  the  appeal  Is  taken  within 
two  Tears  after  tbe  entry  of  such  decree. 

&  Wbere  tbe  decree  was  entered  October  10. 1885, 
and  the  appeal  was  DM  taken  until  December  80, 
188T.  the  appeal  wlU  be  dismissed  atthouah  theai>> 
peal  waa  taken  within  two  Team  from  the  ttma 
the  deoree  took  full  effect. 

[No  1014.1 

Submitted  2r9t.S,  1888.  DeetOed  Jfo9.  tt,  1888. 

APPEAL  from  a  decree  of  the  Cirooit  Court 
1^  the  TTnited  Btatei  for  tbe  Southern  Dis- 
trict of  Iowa,  whoel^  it  wai  decreed  that 
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tbere  waa  due  from  tbe  complainant  to  tlie  de- 
fendant Agnes  Folsom,  as  administratrix  of 
the  estate  of  Jeremiah  Folsom,  deceased,  $14,- 
645.82,  with  ioteresL,  and  that  the  complainant, 
George  W.  Radford,  as  anignee  la  bankrupt- 
cy 01 the  estate  and  eflecta  of  Simeon  Folsom 
and  Frank  Folsom,  bankrupts,  pay  to  the  de- 
fendant Agnes  Folsom,  as  such  administratrix, 
the  aaid  sum  with  Interest,  and  that  execution 
Issue  therefor;  and  whereby  it  was  further  de> 
creed  that  if  the  complainant  shall  satisfy  the 
court  within  ninety  days  from  this  date  (Octo- 
ber 10,  1885)  that  the  amounts  paid  by  Blmeon 
Folsom  for  tbe  purcbaae  of  Incumbrances  and 
notes  specified  m  the  master's  report  amount- 
loR  to  $14,064.77  or  any  part  thereof  have 
inured  to  the  benefit  of  Jeremiah  Folsom  or 
his  estate,  by  the  production  and  cancellation 
or  discbarge  of  said  incumbrances  and  notes, 
then  there  shall  be  credited  on  the  first  named 
amount  above  ordered  to  be  paid  by  complain- 
ant tbe  amount  of  such  incumbrances  and 
notes  so  produced  and  canceled  or  discharged. 

On  motion  to  diamiss  appeal.  Dismmed. 

Tbe  decree  was  entered  October  10, 1886;  the 
appeal  was  not  taken  until  December  SO,  1887. 
more  than  two  years  after  the  entry  of  tbe  de- 
cree. 

Mr.  JToMpIt  O*  Anderson  and  H.  B. 
TvimUe*  for  appdleea,  isk  favor  of  motion  to 
dismiss: 

Tbe  foregoing  motion  Is  based  on' section 
1008  of  the  Revised  Statutes,  providing  that 
no  decree  of  a  circuit  court,  in  equity,  shall 
be  reviewed  in  the  supreme  court  on  appeal 
unless  the  appeal  is  taken  within  two  years 
after  tbe  entiy  of  aiich  decree. 

That  the  appeal  in  thia  caae  was  taken  more 
than  two  years  after  the  entry  of  the  decree  la 
plain.  The  decree  was  entered  October  10, 
1885.  The  appeal  was  not  taken  until  December 
80, 1887.  This  is  clearly  not  within  two  years. 

Mea«r».  Walter  H.  Smith  and  W.  F. 
Sami  fOT  ai^lant.  In  opposition: 

This  decree  muat  be  construed  as  an  entire- 
ty. Taken  as  a  whole,  it  shows  that  It  was 
not  to  go  into  effect  until  the  period  of  ninety 
days  bad  expired  from  the  time  of  its  rendition. 

If  the  decree  had  expressly  provided  that  it 
should  not  take  effect  until  the  expiration  of 
ninety  days  from'  its  date,  we  think  there  can 
be  no  doubt  but  that  the  two  years  of  llmita- 
ttoa  would  not  begin  to  run  until  the  ex- 
pbatinn  of  that  period.  Tbe  statute  should  re- 
ceive a  construction  that  will  carry  out  its 
apirit  rather  than  Its  letter.  It' was  Intended 
to  give  the  parties  two  full  years  from  the 
time  their  liability  was  conclusively  fixed  by 
a  decree,  in  which  to  appeal. 

See  BadfmxL  v.  Folxm,  128  U.  S.726  (81 : 392). 

App^ie<f$  eountet  in  reply: 

Upon  this  motion,  it  ia  iuflSdent  under  the 
rule  to  print  the  material  parts  of  tbe  record. 

Bt.  Louit  Nat.  Bank  v.  J7.  B.  Int.  Co.  100 
U.  S.  43  (25:  647);  WatenHU  v.  Tan  Slyke,  115 
n.  S.  290  (20:  406). 

Under  the  statute  tbe  two  years*  limitation 
begins  to  run.  not  from  the  taking  effect  of  the 
decree,  but  from  "entry  of  such  decree." 

Rev.  Stat.  U.  8.  g  1008;  ScaTborough  v. 
iWad.  103  U.  S.  667  (27:  824). 

The  directioDB  in  the  decree  were  not  fn- 
IM 


tended  to  inevent  the  eoforcement  of  tbe  de- 
cree by  execution  against  the  administrator, 
for  such  executions  were  expressly  allowed. 

8tot>aU  V.  Banki,  77  U.  S.  10  Wall.  683-687 
(19:  1030-1038). 

Tbe  appellant  does  not  show  that  he  ever  had 
any  such  notes  and  incumbrances  as  are  ap» 
dned.  or  that  he  ever  produced  ot  offered  to 
produce  same  to  be  canceled  or  discharged. 

Stovall  V.  Banka.  77  U.  S.  10  Wall  5^-680 
(}9: 1036). 

The  Court  ordered  the  appeal  to  be  dismlMed 
for  want  of  jurisdiction. 


THE  PACIFIC  EXPRESS  OOMPAXT,  [39*1 

Bff.  in  Srr., 
«. 

SAM.  MALIN. 
<8ee  S.  C  Reporter's  ed.  894-398.) 
Juriadiciion  as  to  amount. 

1.  Where  the  defendant  below  sues  out  tbe  writ  of 
error,  the  matter  la  dispute  is  the  Judgment  tea* 
dered  agalnat  bim. 

X.  Where  the  damases  claimed  br  plaintiff  below 
was  IMIO,  and  he  recovered  a  Judgment  for  (8,000 
and  defendant  sued  out  the  wilt  eC  error,  this 
oourt  Is  without  Jurisdiction. 

[No.  1203.] 

Submitted  Nm,  19^  JS8S.   Decided  Not.  £6, 
1S88. 

r\  ERROR  to  the  Circuit  Court  of  tlie  United 
States  for  tbe  Western  Disb^ct  of  Texas,  to 
review  a  judgment  in  favor  of  plaintiff  In  an 
action  for  an  injury  to  bis  property  iu  which  be 
claimed  damages  in  the  sum  of  $5,850,  and 
judgment  was  entered  on  a  verdict  by  a  jury 
for  $3,000,  on  which  plaintiff,  at  the  suggestion 
of  the  court,  entered  a  remittitur  ot  $350, 
thus  reducing  the  Judgment  from  $3,000  to 
$2,650. 

On  motion  to  dlamlsa.  Ditmiimi. 

Mr.  W.  Hallett  PhlUlpB«  for  defendant 

In  error.  In  favor  of  moUon,  cited  ITottsrv.  K 
8.  71  n.  S.  4  Wall.  168  (18:810). 
No  one  oppoalng. 

Mr.  A.  a.  Lathrep  entered  for  plaintiff  in 

error. 

77te  eotirt  ordxred  the  earn  diamitted  for  want 
juriadiettm. 

THB  LOUISVILLE.  CINCINNATI  AND  1440, 
LEXINGTON  RAILWAY  COMPANY.  *  ' 
Ptff.  in  Err., 

«. 

THE  SWITZERLAND  MARINE  INSUR- 
ANCE COMPANY. 

(8ee&  a  Reporter**  ea.4«L) 

DrufMmf*  haggag»~iiaHUty    railroad  eom- 
pany. 

A  Judgment  against  a  railroad  eompanr  In  the 
value  of  a  trunk  and  the  Jewelrroootaloed  th«^ 
In.  checked  to  a  traTeltoR  agent  or  drummer,  but 
belonging  to  Ua  principal,  and  deatrored  by  lite 
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tbroiigb  tbe  companj''e  ne^Uffccce,  afflriood  b7 
reason  of  a  divided  court,  tbe  Judgment  bedng  In 
favor  of  an  Insurer  of  tbe  property  to  wbom  tbe 
claim  for  the  lom  was  ajslgned. 

(No.  111.] 

ArffusdDeo.  6,  7, 188S.    Decided  Dee.  10, 1888. 

IN  ERROR  to  the  Circuit  Court  of  tlie  United 
Stales  for  the  Soutberu  District  of  Ohio,  to 
review  a  Judgment  in  favor  of  plainliU,  for  tbe 
loss,  by  fire,  of  a  truck  and  jewelry  contained 
tliereiu.  through  tbe  Defrligence  of  defendant. 
JMrmed  by  reason  of  a  divided  court. 

This  suit  was  brought  to  recover  a  claim  for 
lost  baggage.  Tbe  petition  alleges  that  on  tbe 
JOtb  day  of  December,  1880.  one  C.  G.Megrue. 
who  was  a  traveling  agent  for  tbe  firm  of 
Aiken,  Lambert  &  Co.,  of  New  York  City,  be- 
came a  pabseuger  on  one  of  tbe  trains  of  tbe 
defendaut,  bound  for  Louisville;  that  be  pur- 
chased 8  &nt  class  ticket  and  that  be  had 
checked  by  the  defendant  as  bis  baggage  a  cer- 
tain trunk  belonging  to  Aiken,  Laml^rt&Co., 
cootainiog  jewelry  saropleu  of  the  value  of 
about  $6,U00;  that  said  trunk,  and  also  a  valise 
contaiDing  bis  personal  bagirngeand  other  sam- 
ples, were  received  by  the  defeadaot  as  baggage 
on  tbe  said  train  aad  that  Uie  defendant  under- 
took to  carry  them  safely  to  tbe  City  of  Louis- 
ville, but  that  through  tue  negligence  of  the  de- 
fendant, tbe  baggage  cor  and  its  contents.  In- 
cluding tbe  truna  and  valise  above  specified, 
were  consumed  by  fire.  The  plaintiff  below 
was  an  insurer  of  said  property  under  a  policy 
whicb  subrogated  il  lo  the  rights  of  tlie  insured 
and  re(}uireu  the  assignment  of  such  claims. 
The  claim  in  suit  was  assigned  actually  to  tbe 
insurance  company. 

Tbe  answer  was  that  the  defendant  recdved 
tbe  trunk  and  valise,  supposing  them  to  be  the 
pi-rsonal  baggage  of  tbe  said  C.  G.  Hegrue  and 
without  any  knowledge  that  they  contained 
mercb&ndise.  It  admits  that  the  said  Megnie 
became  a  passenger  as  aUc^[ed,  apd  that  it,  said 
defendant,  was  a  common  earner  and  that  the 
trunk  and  valise  were  checked  as  baggage,  but 
denies  every  other  allegation  of  the  petition, 
and,  among  other  things,  the  negligence 
charged. 

The  case  was  removed  to  tbe  federal  court 
from  tbe  Superior  Court  of  Cincinnati.  After 
tbe  case  was  removed  to  the  United  States  Cir- 
ctiit  Court,  a  motion  was  made  to  transfer  the 
case  to  the  equitv  calendar,  on  Qxt  ground  that 
the  pbiintiff's  title  was  equitable.  The  motion 
Was  granted.  But  afterwards,  upon  applica- 
tion  of  counsel,  it  was  retransferred  to  the  law 
docket,  where  it  came  on  for  bearing  before  a 

Jury.  Tbe  jury  rendered  a  general  verdict  in 
avorof  plaintiu  and  aapecial  verdict  in  answer 
to  certain  questions  put  to  them  by  the  court 
whicb  were  as  follows: 

Q.  1.  "Wbat  was  tbe  value  of  tbe  contents  of 
the  trunk  destroyed,  after  deducting  salvage? 
At>m.  f4,956.63. 

Q.  2.  Did  the  checking  agent  have  notice 
when  be  checked  the  trunk  that  it  contaioed 
fewelry  or  prepay  other  than  tbe  personal 
M^age  of  Hegruer   An*.  No. 

V.  8.  At  tbe  time  of  the  checking  of  said 
trunk,  and  prior  thereto,  was  it  tbe  custom  of 
the  defendant  to  carry  as  baggage  and  without 
extra  cbai^e,  eicepuog  on  account  of  estia 
Ml  U.S. 
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weight,  drummers'  I  runks  containing  merchan- 
dise, knowing  that  they  were  drummers*  trunks 
and  that  they  contained  merchandise?  ^tis. 
Tes. 

Q.  4.  Was  tbe  loss  of  said  trunk  occasioned 
by  tbe  gross  negligence  of  tbe  defendant! 
An$.  Yes. 

Q.  6.  Did  the  defendant  exercise  ordinary 
care  as  to  the  trunk  which  with  its  contents 
was  tost? — that  is,  such  care  as  a  prudent  man 
would  exercise  in  like  circumstances  with  ref- 
ereaco  to  bis  own  [mpertyt  .^na;  No. 

Defen(tent  filed  a  motion  for  a  new  trial,  which 
tbe  court  overruled  and  rendered  judgment  up- 
on the  general  verdict,  but  set  aside  the  fourtb 
special  finding. 

The  cause  is  now  here  on  the  bill  of  excep- 
tions setting  out  all  the  evidence,  and  a  writ  of 
error. 

The  assignments  of  error  are  as  follows: 

1.  The  court  erred  in  setting  aside  tbe  entty, 
transferring  the  case  to  tbe  chancery  docket, 
and  compeiliDg  tbe  defendant  to  try  the  case 
before  a  jury, 

Z.  Tbe  court  erred  in  permitting  evidence  to 
go  before  tbe  jury,  objected  to  by  the  plaintiff 
m  error,  then  defendant. 

8.  Tbe  court  erred  in  excluding  evidence  of- 
fered by  tbe  plaintiff  Id  error,  then  defendant. 

4.  The  court  erred  in  its  general  charge  to 
the  jury  in  tbe  matters  excepted  to  bytheplaln- 
tiS  m  error,  then  defendant. 

6.  The  court  erred  in  refusing  to  diarge  tbe 
ju^  as  requested  by  the  pUuntifl  In  error,  then 
defendant. 

6.  The  court  erred  in  entering  judgment  up- 
on the  verdict  and  special  findings  against  the 
plaintiff:  in  error,  then  defendant. 

7,  There  are  other  errors  in  the  proceedings 
and  judgment  of  said  court  io  said  cause  preju* 
dicial  to  tbe  rights  of  the  plalnUS  In  error. 

Tbe  second  asssignment  of  error  related  to 
certain  evidence  offered  by  tbe  plaintiff  below 
to  show  tbatthe  sample  tnmksoi  jewelry  sales- 
men were  of  peculiar  construction  and  build, 
and  so  peculiar  tbat  tbdr  diaiacter  and  con- 
tents wen  discernible  at  once  by  anybody 
called  upon  to  handle  them.  Tbe  object  of 
this  class  of  testimony  was  to  show  notice  to 
tbe  railroad  compaoy  of  the  general  character 
of  tbe  contents  of  tbe  trunks 

The  second  class  of  testimony  objected  to  was 
tbe  testimony  of  witnesses  lending  to  show  the 
custiHn,  extending  over  years,  to  carry  drum- 
mers' trunks  as  baggage  without  extra  chaige 
except  for  overweight. 

Mr.  T.  D.  Iiineolikt  for  plaintiff  in  error: 

Tbe  court  erred  In  lefusiDg  to  charge  tbe 
jury  that  the  plaintiff,  upon  the  evidence,  was 
not  entitled  to  recover. 

Id  every  case  before  the  evidence  Is  left  to 
tbe  jury  there  is  a  prelimhiaiy  question  for  tbe 
judge,  not  whether  there  is  literally  no  evi- 
detvce,  but  wberher  there  is  any  upon  which  a 
jury  can  properly  proceed  to  find  a  verdict  for 
tbe  parties  produang  it,  upon  whom  the  onus 
of  proof  Is  imposed. 

PUatanU  v.  Fant,  89  U.S.  28  Wall.  130, 181 
(88: 788);  RandaU  v.  BaU.  AO.  S.0».  IW  U. 
S.  4Si  (87: 1005). 

If  there  Is  evidence  fTom  whidi  the  Jury  can 
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properlv  find  the  queatioo  for  the  party  on 
whom  the  burden  of  proof  rests,  U  Bhould  be 
submitted;  if  not,  It  Bbould  be  withdrawn  from 
the  jury. 

llyatt  V.  Johnston,  91  Pa.  200,  201;  Dwightv, 
Qerinania  L.  In».  CoA  Cent.  Rep.  539,  JOB  N. 
Y.  8-j9;  Sjfderv.  WomiteeU,  L.  R.-4  Ezcb.  89; 
Wittk-owtky  V.  TToMon,  71  N.  C.  466;  BagUyY. 
V.  Cleveland  RoUing  Mill  Co.  21  Fed.  Rep.  159. 

The  fiicts  did  not  authorize  a  verdict  for  the 
plaintiff. 

Uuhlap  T.  International  Steamboat  Co.  98 
Mass.  378.  ^1^;AUing  v.  Boiton  i&  A.  R.  Co.  126 
3Iuss.  131,  132;  Blumantle  v.  FitchburgR.  Co. 
127  Slass.  324:  Baine$  v.  Chicago.  St.  P.  M.  A 
O.  R.  Co.  29  Minn.  161;  Michigan  Cent.  R.  Co. 
V.  Carroie,  73  111.  358,  359;  Gardner  v.  iVVw 
Haven  d:  JV.  Co.  51  Conn.  143;  Macrow  v. 
Great  n'estern  R.  Co.  L.  R.  6Q.B.  620;  Cahill 
V.  London  &  N.  W.  R.  Co.  10  C.  B.  N.  S.  171; 
Oifut  Northern  R.  Co.  v.  Shepherd,  8Exch.  37. 

The  custom  or  usafie,  tobeeifeclivc,  must  be 
one  to  carry  ttie  mercliaodise  of  other  persona 
not  pusscD^eis  for  the  baggage  of  the  passen- 
ger, thus  checking  the  baggage. 

Michigan  Cent.  R.  Co.  v.  Currotr,  73  Dl.  850; 
Cahill  V.  London  dk  if.  IK  R.  Co.  10  C.  B.  N. 
S.  172. 

Cuf^tom  and  usage  must  be  general,  uniform, 
notorious,  reasonable  and  conaiatent  with  the 
rules  of  law. 

ISIanchardy.  haact,  8 Barb.  388,  389;  IDuer, 
lus.  277,  278,  279. 

Mr.  C.  B.  Sl&tthews,  for  defendant  In  er- 
ror: 

This  is  not  an  assignment  lo  equity  through 
the  doctrine  of  subrogation,  but  an  actual  as- 
signmeDt. 

Section  4993,  of  the  Revised  Statutes  of  the 
Statu  of  Ohio,  provides  that  every  suit  shall  be 
brouL'ht  by  the  real  party  in  interest. 

Whitman  v.  Eeith,  18  Ohio  St.  134;  Mawury 
V.  SoutUuorth,  9  Ohio  St.  Zid;  llaytcard  v.  An- 
dreu)$,  106  L'.  S.  672  (87: 271);  Neie  York  Guar- 
ants  Co.  V.  Memphit  Water  Co.  107  U.  S.  200 
(27: 464>. 

Should  merchandise  in  a  passenger's  trunk 
be  put  on  a  train,  it  may  be  presumed  the  car- 
rier was  misled  and  could  claim  the  privileges 
of  a  gratuitotis  bailee.  But  where  the  conduct 
of  the  passenger  was  fair  and  open  to  tbe  car- 
rier, or  his  proper  agent  must  have  known  what 
be  accepted,  the  case  is  different. 

Schouler,  BaiJm.  849;  Story,  Ballm.  g  571; 
2  Redf.  R.  R  149,  151;  2  Kent,  Com.  608. 

The  drdinary  liability  of  a  common  carrier 
with  reference  to  baggage  is  one  of  insurance 
of  its  safety. 

Where  merchandise  is  knowingly  received 
and  checked  u  baggage,  tbe  lame  liability  at- 
taches. 

Maerow  v.  Great  Western  R.  Co.  L.  R.  6 
Q.  B.  619;  CahiU  v.  London  A  N.  W.  R.  Co.  10 
C.  B.  N.  S.  168;  Redf.  Carriers,  78  and  notes; 
2  Redf.  R.  R.  46  and  notes;  Hutch.  Carriers, 
685;  Tbomp.  Carriers,  520,  628;  Grtat  North- 
em  R.  Co.  t.  Shmherd,  6  Ezch.  80;  Haina  v. 
Chicago,  St.  P.  M.  A  0.  R.  Co.  t»  Minn.  160; 
Ravton  v.  Mo.  R.  R.  Co.  4  Mo.  App.  582;  Hoaur 
V.  CMeago,  M.  <ft  St.  P.  R.  Co.  63  Wis.  100; 
Stonemanv.  Erie  R.  Co.  52  N.  Y.  429;  Sloman 
V.  Great  Wutem  R.  Co.  67  N.  Y.  208;  Minter 
V.  PatiU  U.Co>Ai  Mo.  S08t  WaUron  t.  Cki- 
KM 


emo  S  29.W.  R.  Co.  1  Dak.  886;  Ba.  Co.  v. 
Miller,  85  Ohio  St.  541;  Jaoobt  v.  Tutt,  83  Fed. 
Rep.  412;  Chicago,  R.  L  db  P.  R.  Co.  v.  Conh- 
tin,  32  Eao.  65;  I^ter  v.  Cent,  Pae.  R.  Co.  70 
Cal.  169;  ffannibal  d&  St.  J.  E.  Co.  v.  Sicift,  79 
n.  S.  IS  Wall.  262  (20: 4^;  N.  T.  Cent,  dt  ff. 
S.R.Oo.y.  Frai^,  100  U.  8.  24  (35: 531);  iZI. 
Cent.  R.  Co.  v.  JYonttine,  64  Miss.  884;  Couh 
ardv.  Eatt  Tenn.,  Y.AQ.R.  Co.  16  Lea  iTenn.) 
225;  Spooner  v.  Sannibal  <t  St.  J.  R.  Co.  28 
Mo.  App.  408;  Teia$  R.  R.  Co.  v.  Eapp,  23  Am. 
Law.  Reg.  N.  8.  876;  Butler  v.  Hudson  Rirer 
R.C0.3E.  D.  Smith,  571;  Hettman  v.  HoOa- 
datt,  1  Woolw.  866. 

It  Is  not  necessary  to  establish  gross  negli- 
gence. 

Gurtit  V.  Delaware.  L.  A  W.  R.  Co.  74  N.  Y. 
116;  Wettem  U.  Teleg.  Co.  v,  Qrimeotd,  87  Ohio 
St.  301;  Wiltony.  Brett,  11  Mees.  &  W.  113; 
Pinton  V.  Dibbin,  2Q.  B.  646. 

It  may  well  tie  doubted  whether  tKtween 

gross  ni'^lieencc  and  nejgllgence  merely,  any 
itelligible  distinctioo  exists. 
Bealy.  South  Devon  R.  Co.  8  Hurl.  &  C.  887; 
Auttin  V.  Mancfieiter  S.  A  L.  R.  Co.  11  Eng. 
L.  &  Eq.  613;  Wyld  v.  Piekford,  8  Mees.  &  W, 
448;  Duff  v.  Budd,  8  Brod.  &  B.  177;  GriU  v. 
General  L  S.  Collier  L.  R.  1.  C.  P.  600;  OSh 
lin  V.  MeMulUn,  L.  R.  2  Pr.  C.  817:  Shearm. 
&  Redf.  Neg.  4th  ed.  §  47;  Pa.  B.  Co.  t. 
Coon.  2  Cent.  Rep.  823,  111  Pa.  430, 440;  N.  T. 
Cent.  R  Co.  V.  LockiBood.  84  U.  8.  17  Wall.  357 
(21:  627);  Milwaukee  A  St.  P.  R.  Co.  v.  Arma, 
91  U.  8.  489, 493  (23:  S7i  876);  The  New  World 
V.  King,  67  U.  S.  16  How.  474  (14  L.  ed.  1019); 
Lake  Shore  A  M.  S.  R.  Co.  v.  Fatter,  2  West. 
Rep.  299,  104  Ind.  293. 

Where  a  baggage  man,  with  general  authoi^ 
tty  to  receive  the  baggage  of  {tersona  intendiog 
to  go  upon  Uie  company's  trains,  receives  tin 
baggage  in  violation  of  the  rules  of  the  com- 
pany, the  latter  will  be  liable  for  the  loss  of 
such  baggage,  unless  tbe  existence  of  such  rule 
Is  brought  to  the  knowledge  of  the  owner. 
Ouimit  V.  Benthaw,  35  Vt.  606. 
If  tbe  agent  of  the  company  received  it  with- 
out knowmg  Its  contents,  but  the  passenger 
was  guilty  of  no  fraud  or  deception,  then  the 
company  Is  liable  for  its  loss  where  not  exercla- 
iog  sucb  care  as  a  prudent  man  would  ezercdae 
in  like  circuoutancet  with  reference  to  bis  own 

pro^rty^^  iPiit.  jCi».  t.  Merthant*  Bank,  47 
U.  S.  6  How.  844  (1%:  46S);  P».  Oo.  t.  MiUer, 
35  Ohio  St.  541 ;  ^aman  Great  Wettem  S. 
Co.  67  N.  Y.  208. 

If  the  action  is  grounded  on  negligence,  tho 
contract  becomes  i'mmaterial. 

Pollock,  TorU.  448,  449;  P^n  t.  Si^vard^ 
11  Price.  400:  Marthatt  t.  Tort,  N.  AB.  & 
11  C.  B.  666;  OMett  Lmdon  AS.  W.S, 
Co.  16  Q.  B.  964. 

Tn  re^wd  to  the  evidence  of  custom,  righto 
are  meuured  frequently  by  the  understanding 
of  the  parties  arising  out  of  a  course  of  bun- 
ness. 

Stoiy.  Agency,  45,  50,  64,  68,  66.84,85,  108, 
103;  2  Oreenl.  Ev.  g§  60,  61;  Ekina  r.  JM- 
lith.  Ambler,  184;  Wathington  Mut.  F.  Int.  Cb. 
V.  St.  Marv-t  Seminary.  62  Ma  480;  Oteott 
Tioga  ii.  &.  27  N.  Y.  646;  Hoyt  v.  Thomptm^ 
19  N.  Y.  208;  Bank  of  XT.  S.  t.  Dandridge.  SB 
U.  8.  12  Wbeak  64  (6:658);  CM  v.  Lunt,  4 
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Ve.  503;  DoietY.  Greeru,  ISBarb.  72:  Lawson, 
Tsage.  215,  216,  217;  Hutch.  Carriera,  g  87;  2 
Rortr,  R.  R  1097, 1098;  Boston  Chamber  of  Com- 
merce V.  Lake  Shore  <£  M.  8.  H.  Co.  82  Am.  & 
Eng.  R  R  Cas.  627;  Great  Waiem  S.  Co.  y. 
Buneh,  L.  R  18  App.  Cas.  Si;  Piekfard  t. 
Grand  JunOim  B.  Go.  12  Mees.  ft  W.  766; 
RuUr  T.  Midtigan  Gent.  R.  Co.  1  Biss.  85. 

It  is  tmmaterial  that  the  railroad  compauj 
received  no  extra  pKj  for  the  trunk;  it  could 
have  cliarged  It 

ParmtUe  v.  Lovitz,  74  Dt.  116;  Lemon  v. 
Chandor,  66  Mo.  340;  IndianapoUt  A  St.  L.  B. 
Co.  V.  Uortt.  93  U.  8.  291  (23: 898);  Lake  Shore 
dJi.S.R.  Co.  V.  Foei^,  2  Weat.  Rep.  299,  104 
ind.  293;  MeGiU  7.  Iiowajid.9  Pa  453;  Gitet 
T.  PiiuntUroy,  18  Md.  127;  GraffaM  ▼.  Botian 
AM.R.CO.  67  Maioe,  234. 

Judgment  affirmed  vrith  eoatt,  bjf^Ttium  ^  a 
divided  court. 


14301  THE  COUNTY  OF  JACKSON,  IN  THE 
STATE  OF  MISSOURI.  B^f.  in  Err., 
e. 

THE  NINTH  NATIONAL  BANK  OF 
NEW  YORK. 

(See  S.  a  Reporter^  ed.  flO;> 

Jadnnent  upon  coupons  of  bonds  of  Jackson 
Couoty,  M i»ouri.  latued  on  behalf  of  Van  Burea 
TowD^lp  to  the  Lozinffton,  Lake  and  Qulf  Boil- 
road  Company,  rendered  Ut  favor  of  plaintiff  tor 
the  amount  of  tUe  coupons,  afBrmed  1^  operation 
of  law.  this  court  belov  divided. 

[No.  103.] 

Argued  Dee.  S.  4,  JS88.    Decided  Dee.  17, 1883. 

ERROR  to  the  Circuit  Court  of  the  United 
X  States  for  the  Western  District  of  Missouri, 
to  review  a  Judgment  in  favor  of  plaintiff  for 
the  amount  of  certain  coupons  of  bonds  of 
Jackson  County,  Missouri.  Issued  on  behalf  of 
a  township  in  said  county.  Affirmed  by  reaton 
«fa  divided  court. 

This  suit  was  upon  coupons  attached  to 
bonds  issued  by  the  County  Court  of  Jackson 
County,  in  the  State  of  Missouri,  on  behalf  of 
Van  Buren  Town^ip,  in  said  county,  under 
the  provisions  of,what  to  known  as  the  "Town- 
ihip  Aid  Ad  of  1868."  The  following  to  the 
f«m  of  the  bonds: 

"No.....  $1,000. 
United  States  of  America. 
State  of  Missouri,  County  of  Jackson. 

Issued  puraiuint  to  articles  of  consolidation, 
fn  payment  of  stock  due  the  LezinErton,  Lake 
and  Oulf  Railroad  Company,  consolidated  Oc- 
tober 4.  A.  D.  1H70. 

Know  all  men,  by  these  presents,  that  the 
County  of  Jackson,  in  the  State  of  Missouri, 
acknowledges  itself  indebted  and  firmly  bound 
to  the  Lexington,  Lake  and  Gulf  Railroad 
Company  in  the  sum  of  one  thousand  dollars, 
wbfrh  sum  tbe  said  County  of  Jackson,  for 
and  in  behalf  of  Van  Buren  Township  therein 
promises  to  pay  in  gold  to  said  Lexington, 
lake  and  Qulf  Railnad  Company,  or  bearer, 

ui  r.  s. 
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at  the  Bank  of  America,  in  the  City  and  State 

of  New  York,  on  the...  day  of  ,  A.  D. 

187  ,  together  with  interest  in  gold  thereon 

from  the — day  of  187  at  the  rate 

of  six  per  cent  per  annum,  which  interest  shall 
be  payable  semi-annually  on  the  presentation 
and  delivery  at  said  Bank  of  America  of  the 
coupons  of  interest  hereto  attached. 

This  bond  being  issued  under  and  pursuant 
to  an  order  of  the  County  Court  of  Jackson 
County,  by  virtue  of  an  Act  of  the  General 
Assembly  of  the  State  of  Missouri,  approved 
March  28,  1868,  entitled  "  An  Act  to  facilitate 
the  Coustniction  of  Railn>ads  in  tbe  State  of 
Missouri,"  and  aulborized  by  a  vote  of  the 
people  taken  August  30, 1870,  as  required  by 
law,  upon  the  prop(»ition  to  sulncribe  fifty 
thousand  dollars  to  the  capital  stock  of  the 
Pleasant  Hill  Divisioo  of  the  Lexington,  Chil- 
Ucothe  and  Qulf  Railroad  Company,  wbich 
said  Railroad  Company  last  aforesaid  and  the 
former  Lexington,  Cbillicothe  and  Gulf  Rail* 
road  Company  were  on  the  4th  day  of  October, 
1870,  consolidated  as  required  by  law,  into  one 
company,  under  the  name  of  the  Lexington. 
Lake  and  Gulf  Railroad  Company. 

And  which  said  last  named  railroad  company, 
as  provided  by  law,  and  under  the  terms  of 
saia  consolidation  thereof,  possess  all  the 
powers,  rights  and  privileges,  and  owns  and 
controls  all  the  assets,  substriptioos,  hoods, 
money  and  proiK-rlies  whatsoever  of  tbe  two 
said  several  compautes  forming  said  consolida- 
tion or  dtber  of  them. 

In  testimony  whereof,  the  said  County  of 
Jackson  has  executed  this  bond  by  the  pre- 
siding justice  of  the  County  Court  of  said 
County,  under  the  order  thereof,  signing  hia 
name  hereto,  and  by  tbe  Clerk  of  said  Court, 
under  tbe  order  thereof,  attesting  the  same 
and  affixing  the  seal  of  aaid  court.  Thto 
done  at  tbe  City  of  Independence,  County  of 
Jackson,  thto.. ..day  of.....  A.  D.  187  " 

These  bonds  were  issued  in  aid  of  the  same 
enterprise  as  those  passed  on  by  this  court  in 
HarBhman  v.  Batee  Count//,  93  U.  S.  560  (23: 
747)  and  Bata  County  v.  Wintert,  97  U.  S.  88 
(24-983)  and  112  U.  S.  825  (28:  744),  but  under 
different  circumstances  as  to  the  terms  and 
conditions  of  tbe  petition  upon  which  the  vote 
was  taken  and  the  facts  constituting  the  aU 
leged  subscription.  The  vote  was  taken  upon 
a  proposition  to  subscribe  to  the  stock  of  the 
Pleasant  Hill  Division  of  the  Lexington,  Chil- 
licothe  and  Oulf  Railroad  Company,  and  the 
twnds  were  issued  by  the  county  court  to  tho 
Lexington,  Lake  and  Qulf  Railroad  Company. 
The  bonds  contain  the  same  recitals,  and  are 
in  all  material  respects  similar,  upon  their  face, 
with  those  in  the  Bates  County  Caeea;  and  one 
of  the  questions  presented  U,  whether— upon 
the  facts  In  thto  case,  as  it  waa  upon  the  facts 
in  those  cases— there  was  a  Talld  contract  of 
subscription  to  the  stock  of  the  company  pro- 
posed in  tbe  vote,  before  it  was  extingutohed 
by  tbe  consolidation.  The  other  question  pre- 
sented is,  whether  the  bomls  are  not  void  be* 
cause  issued  contrary  to  the  terms  and  condi- 
tions of  the  propoeiaon  made  1^  the  voten  of 
the  township. 
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Asriffnment  of  errort. 
The  plaintiff  tn  errors  assigns  the  followln;; 
•rroTs: 

f%T»t.  The  flodingB  of  the  court  are  not  Buf- 
flcient  to  support  a  judgment  for  defendant  in 
error. 

Second.  Upon  the  fludlDf^  of  the  court,  the 
judgment  should  have  been  forthe  plaintiff  in 
error,  instead  of  the  defeadant  in  error. 

I'/iird.  The  court  erred  in  flndloK,  as  a  con- 
clusion of  law,  upon  the  facts  fouod,  that  the 
deftodant  la  error  was  entitled  to  a  judemenl. 

Fourth.  The  judgment  la  againat  Uie  law 
-and  the  facts  found. 

And  for  a  more  particular  assignment  of 
errors,  the  pinintiff  In  error  says: 

First.  It  docs  not  appear  from  the  special 
flndioff  of  facts  bv  the  circuit  court  that  the 
TowiiBliip  of  Van  feuren,  or  the  County  Court 
of  Jackson  County  in  its  behalf,  made  any 
contract  of  subscription  to  the  capital  stock  of 
the  Pleasant  Hill  DiTlslon  of  the  Lezlogtoa, 
Cbillicotbe  and  Gulf  Railroad  Company,  or 
the  Lexington,  Lake  and  Gulf  Railroad  Com- 

ftany,  or  any  other  company;  nor  was  there  in 
act  or  law  any  subscription  or  contract  of  sub- 
fccriptioD  by  said  Van  Buren  Towosbip,  or  the 
County  Court  of  Jackson  County  in  its  behalf, 
to  the  capita)  slock  of  any  company;  and  the 
court  therefore  erred  in  rendering  judgment 
for  ibc  defendant  in  error  on  the  special  finding 
of  facts. 

Second.  It  appears  from  the  special  finding 
of  facts  bT  tbe  circuit  court  that  neither  tlie 
Pleasant  Hill  Division  of  tbe  Lexington,  Chil- 
licoibe  and  Gulf  Railroad,  nor  the  Lexington, 
Cbillicotbe  and  Gulf  lialiroad  Company,  nor 
the  Lexington,  Lake  and  Gulf  Railroad  Com- 
pany ever  located  or  built,  or  had  any  power  or 
authority  under  their  charters  to  locale  or  build, 
a  railroad  in  compliance  with  tbe  terms  and 
conditions  of  (he  petitiou  or  proposition  voted 
CD  by  the  voters  of  Van  Buren  Township,  in  \ 
this,  that  said  petition  and  proposition  called 
for  a  railroad  to  commence  at  the  Town  of 
Cbillicotbe,  which  la  in  the  second  tier  of 
counties  north  of  the  Missouri  River, 
and  none  of  said  companies  bad  any  power 
or  authority  to  build  a  railroad  north  of 
the  Missouri  River.  Therefore  the  County 
Court  of  Jackson  County  could  not,  in  behalf 
of  Van  Buren  Towoship,  make  any  valid  sub 
BcriptioQ  to  tbe  capital  stock  of  either  of  said 
companies;  and  the  court,  for  this  reason,  also 
erred  in  rendering  judgment  for  tbe  defendant 
in  error  upon  the  special  finding  of  facts. 

Matr$.  C.  0.  Tichenor  and  Edw&rd  P. 
Oa-tM,  for  plaintiff  in  error: 

There  was  no  subscription,  or  contract  of 
subscription,  to  the  stock  of  ue  measant  HUl 
Company. 

Sata  Co.  Wintert.  112  U.  8.  82S  (28:744); 
Bala  Co.  T.  WinttTi,  07  U.  8.  83  (34:  988); 
AapinaaU  v,  Datien  Co,  63  U.  8.  22  How.  3S4 
(16:  2fl6);  Buffalo  A  J.  R.  Co.  v.  Falconer.  108 
U.  8.  821  (26: 471);  8taU  v.  Oarroutte.  67  Mo. 
458;  Weit  t.  Oreene  Co.  69  Mo.  284-5;  CartiaU 
T.  Sarinaw  Valley  d  L.  R.  Co.  27  Mich. 
81C:.St!U'aff  T.  Ea$UmR.  Cb,0Cu8b.l2;  Oraj/v. 
Foitland  Bank,  8  Mass.  864;  Parker-v.  North- 
am  Cent.  Miek.  RCo.m  Mich.  28;  Hopper  y. 
OBHnf/ttm,  10  BliB.  488, 118  U.  &  148  (80: 190); 
SOS 
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ffannOal  ▼.  FaunOereg,  105  U.  S.  408  (SB: 
1108);  ffartkman  v.  Snox  Co.  183  U.  6,  800 
(30:1152);  Cowdrey  v.  Caneadea,  16  Fed.  Rep. 
682;  QiUon  v.  Dayton  123  U.  S.  r)9  (HI. 74); 
WiUon  V.  Salanvinea,  99  U.  S.  504  (25:  331); 
Scotland  Co.  v.  Thomas,  94  U,  S.  691  (24:320); 
Marth  T.  FtiUon  Co.  77  U.  8.  10  Wall.  676  (19: 
1040);  Dixon  Oo,  v.  FIdd,  111  U.  8. 83  (28: 860); 
DavifM  Co.  V.  Dickinaon,  117  U.  8.  657  (29: 
1026). 

The  following  cases  show  that  the  bonds  In 
question  were  made  and  delivered  without  au- 
thority because  of  the  failure  and  inability  of 
tbe  company  to  comply  with  the  condition  of 
the  proposition  voted  on  by  the  taxpayers: 

Concord  V.  Portmovth  Sav.  ^nk,  92  U.  S. 
6C6  (23:  628);  Buffalo  dk  J.  R.  Co.  t.  Falconer, 
103  U.  8.  821  (26:  471);  Chicago,  B.  <ft  Q.  R.  Co. 
V.  Aurora.  99  111.  205;  TfiomM  v.  Lnh»!n'}.  14 
Fed.  Rep.  618;  .Ve/i*»v.  Laminff,  11  Fed.  Rep. 
829;  20  Blatchf.  278;  Virginia  dt  T.  It.  Co.  v. 
Lyon  Co.  6  Nev.  68;  State  v.  Daviess  Co.  Ct.  64 
Mo.  80;  Wagner  v.  Meety,  69  Mo.  150;  State  v. 
Mtnncajpolit.  33  Mlao.  501;  Jtemphia,  K.  A  C.  I!. 
Co.  V.  7%omp»on.  34  Kan.  170;  Lainon  v.  Se/rnel- 
len,  33  Wis.  288;  Portland  <£  0.  C.  R.  Co.  t. 
Hartf-rd.  58  Maine.  23;  Aurora  v.  Weit,  23 
Ind.  89;  Foote  v.  Mount  Pleamnt,  I  McCrary, 
101;  Cowirey  v.  Caneadea.  16  Fed.  Rep.  532. 

If  the  bonds  are  void  for  want  of  auijoritr 
to  issue  them,  the  levy  and  oolleetion  of  taxti* 
and  payment  of  interest  on  them  for  a  time 
by  the  county  court  cannot  make  them  valid. 

Katzenberyer  v.  Aberdeen,  121  U.  8.  172  (SO 
911);  Letiie  v.  Urbnna,  8  Biss.  435  (atllrmcl  ia 
supreme  court);  TUomaa  v.  Lanaing.  14  Ftni. 
Rep.  618;  LeieU  v.  Shteteport  108  U.  8.  282  (27; 
728);  Marah  T.  FvlUm  Co.  Tt  U.S.  10  Wall. 
676  (19:1040):  Btaie-w.  Davieat  Oo.  Ct.  64  Mo.  31). 

Mr.  J.  B.  Henderaon,  for  defendant  in 
error: 

Where  tbe  constituent  company  has  express 
authority  to  consolidate  with  some  other  desig- 
nated company,  the  subscription  and  bonds 
may  be  given  to  either  tbe  oiiginal  or  the  con* 
solidalcd  company. 

Wathburn  v.  Caaa  Co.  8  Dill.  251;  Rarier 
Ticp.v.  Ktmochan,  IDS  U.  8.  562  (26:  411);  Ma 
naahav.  Hazard.  102  U.  3.  96(30:it5);  Scotland 
Co.  v.  Thomaa,  94U.S.682  (24  :  219);  ft'iiwnv. 
Salamanca,  99  U.  3.  499  (25:  330);  Taylor  t. 
rpailanti,  105  U.  8.  60  (26:  1008). 

In  tbe  pending  case  there  was  an  actual  sub* 
scription  of  the  stock  to  the  constituent  com- 
pany before  consolidation. 

JVuge/U  V.  Putnam  Co.  86  X5.  8.  19  Wall.  241 
(22:  83);  Caaa  Co.  v.  QilleU.  100  U.  8.  585  (25: 
5H5i;  Warren  Co.  v.  Marcy.  07  U.S.  107(24: 981); 
Moultrie  Co.  v.  Rockingham  Sav.  Bank.  92  L'. 
8.  681  (2S:  031);  Oarke  Co.  Ct.  r.  ParU  W.  dt. 
K.  R.  Turnpike  Oo.  11  B.  Mod.  148;  Weaiern 
809.  Fund  Boe.  t.  I^iladetjMa,  81  Pa.  175;  Lo 
ganaport  t.  Rlakemore,  17  Ind.  318;  Sacrch 
mento  v.  Kirk,  7  Cal.  419. 

Under  the  express  statute  law  of  Missouri 
and  tbe  repeateu  decinions  of  Its  courts,  tbe 
act  of  Tilton  Davis,  tbe  attorney  and  agent 
of  tbe  company.  In  declaring,  as  a  matter  of 
record,  tbe  company's  assent  to  and  approval 
of  tbe  order  of  subscription.  Is  binding  on  the 
company  even  as  between  the  original  parties. 

Pre^n  v.  Mo.  P.  Lead  Co.  SI  Mo.  48  -.Lung-' 
ttrau  T.  Qtrman  Int.  Co.  57  Mo.  107.    See  Mer- 
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tkantalTat.  BankT.  BtaUNat.  Bii7ift,77U.S.  10 
Wall.  644  (19: 1018);  StaU  t.  Kunferle,  U  Ma 
IM;  KiteMmr.  Oapt  Girordaau  aS.  L.B.O9. 
80  Mo.  514. 

The  words  "poweri,"  "rights,"  "  privl- 
legea."  and  "immunitfes,"  had  been  defined  and 
construed  by  the  Supreme  Court  of  Missouri. 
tTnder  that  constructloo  the  powerto  subscribe 
by  a  municipality  la  a  "rlghr'  or  "priTllege*'  of 
the  original  company,  vueh  passes  by  virtue 
of  ooDsoltdation  to  the  new  company. 

Bannibal  dk  St.  J.  R.  Oo.  T.  Marion  Co.  86 
Ho.  294;  Kew  Buffalo  Ttap^  t.  OarnMa  Iron  Co. 
105  D.  3.  73  (26: 1024);  WiUon  t.  Salamanea. 
«9  U.  3.  499  (25:880):  Tipton  Co.  v.  Rogeri 
Loeomotire  <£  MacA.  Work*.  103  TJ.  S.  583  (26: 
844):  SdiUyUr  Co.  v.  Thomtu.  98 U.  S.  169  (25: 
88):  Scotland  Co.  t.  Thomtu,  94  0.  B.  682  (24: 
219);  Barter  Tup.  t.  SornoeAan,  108  V.  B.  603 
(86:411). 

The  township  is  estopped  from  asserting  the 
invalidity  of  the  bonds  involved  In  this  case. 

8mit/i  V.  Ctark  Co.  54  Ho.  68;  Bannsy  v. 
Boeder,  60  Mo.  600;  Johnmm  Co.  v.  January, 
M  U.  S.  202 (24: HQ);  Jordan 'v.CauCo.Z  DiU. 
845:  Beardon t.  St.  Louu  a>.86 Ho.  S60;  St^nm 

FranJain  Oo.  48  Ha  167. 188. 

Is  it  possible  that  any  principle  of  honest 
dealing  can  be  invoked  to  avoid  these  securittesT 

Jordan  v.  CatB  Co.  8  Dill.  185,  245;  MouUHt 
Co.  V.  BocHngham  Bat.  Bank^92  U.  8.  681  (38: 
631);  OregonY.  Jmning$,  119  17.  8.  74  (80:32S>; 
Batt  Lincoln  r.  Daemport,  94  U.  8.  801  <84: 
S22);  If^uMnt  t.  Patnam  Co.  86  U.  S.  19  Wall 
S41  (33:  fi^):  Tipton  Oo,  v.  Bogert  Loeomotite  A 
Maek.  Works,  103  U,  8.  538  (26:846);  Harter 
3\ep.  T.  Kemoehan,  103  U.  S.  563  (36:411); 
Waintav.  Wade,  103  V-  8. 688(36:086);  Mar^ 
T.  Oatoeffo.n  V.  S.  687  (28:748). 

Judgment  affirmed  toith  eottt  Mid  inUrett^  by 
naaon  of  a  dttided  court. 


1430)   7RGDERICK  W.  BAU£R.  A  Minor,  By 
His  Next  Friend.  William  Bausb.  wt 

9. 

THE  TEXAS  ft  PACIFIC  RAILROAD 
COHPANY. 

<8eeB.  OL  Beporter's  ed.  480l> 

AttUm  fair  dsaft-  negiigenee  <^  raXbroad 

Ib  a  suit  airainst  tbe  above  oaincd  mllroad  oompanr 
to  recovei  for  the  death  of  plalatlirs  InteMate, 
oauaed  by  tbe  aecUsenoe  of  the  company  ud  Ita 
aerrants,  tbe  court  below,  after  tbe  evidenoe  was 
la,  instructed  tbe  Jury  to  brlos  la  a  verdict  for 
tbe  defendant  and  ttie  judgment  on  the  verdlot  Is 
ifftiT-r*  Xss  xeaion  of  a  divided  ooort. 
[No.  186.] 

Argued  Dee.  1$,  1888.     Decided  Jan.  7. 1889. 

Pr  £RROB  to  the  CIrcait  Court  of  the  United 
Btatea  for  the  Eastern  District  of  Arttansas, 
to  review  a  judgment  on  a  verdict  for  the  de- 
fendant directetTby  the  Court  in  an  action  to 
recover  for  tbe  death  of  the  plaintiff's  Intestate 
«anwd  by  defendant's  negligence.  Affimitd 
naton  V  9  divided  wurt. 


This  suit  was  begun  In  the  Circuit  Court  of 
tbe  United  Btates,  Eaatem  District  of  Arkan- 
saa.   The  cause  of  action  alleged  in  the  com- 

Eldnt  was  the  Injury  and  death  of  the  plaiatiS's 
itestate  caused  by  tbe  negligence  of  defend- 
ant's servBDta  in  the  particulars  set  forth  in  tbe 
declaration.  The  defenses  set  up  in  the  answer 
were:  (1)  a  denial  of  negltgeuce  00  tbe  part  of 
the  defendant  or  its  agents;  and  (3)  an  aver- 
ment that  the  injury  was  caused  by  tbe  negU- 
genoe  of  the  plaintiff's  intestate.  The  court 
below,  after  the  evidence  was  in,  instructed  the 
jury  to  bring  in  a  verdict  for  the  defendant. 

The  case  is  brought  to  this  court  on  a  writ  of 
error.  Tbe  alleged  errors  are, the  refusal  by  the 
court  below  to  give  to  tbe  jury  certain  instruc- 
tions which  tbe  plaintiff  requested  it  to  give, 
and  tbe  giving  of  the  instruction  that  the  ^ain- 
tiff  bad  failed  to  make  out  a  case  for  the  jury 
to  pass  upon,  and  directing  tbe  Jury  to  render 
a  verdict  for  tbe  defendant. 
The  plaintiff's  Intestate,  Bauer,  was  a  car  in- 

Sector  In  tbe  employ  of  the  Bt.  Louis,  Iron 
ountain  and  Boutbem  Railwav  Company, 
and  bla  place  of  work  was  the  railroad  yard  of 
tbat  company  Id  Teurtaoa,  whoe  be  was  al 
tbe  time  oe  was  kUled.  The  defendant  com- 
pany used  that  yard  and  tbe  round-house 
therein  in  common  with  the  St.  Louis,  Iron 
Mountain  and  Southern  Railroad  Company. 
Tbe  plaintiff's  intestate,  Bauer,  was  run  over 
and  killed  in  that  yard  by  a  locomotive  beloog- 
ing  to  and  in>erated  by  the  defendant  company. 

J.  C.  Atkinson,  toe  engineer  who  was  In 
clurge  of  tbe  defendant's  locomotive  at  the 
time,  testified: 

"  This  engine  had  been  taken  out  of  tbe  de 
fendant's  round-house  tlut  morning  to  tbe 
south  end  of  the  yard  to  take  a  train  out  to 
Texas,  but  the  purpose  of  taking  the  trains  out 
was  abandoned  and  the  engine  ordered  back, 
when  the  accident  happened.  The  way  we 
were  going  tbe  tender  was  ahead  and  first 
struck  him.** 

WilUa  HcDonlel,  a  witness  for  the  plaintiff, 
testified: 

"  I  saw  Bauer  when  be  stepped  on  tbe  track 
ahead  of  tbe  enrine,  coming  towards  me  or  In 
my  direction.  He  was  about  the  length  of  tbe 
tender  ahead  of  tbe  engine  when  be  stepped  on 
the  track,  coming  in  my  direction,  with  his 
back  to  the  engine.  He  came  from  tbe  east 
side.  I 'hollered' at  bim  and  tried  to  make 
Mm  bear,  but  he  paid  no  attenticm.  1  called  to 
him  to  look  out,  as  I  saw  be  was  in  danger,  but 
be  did  not  seem  to  notice  It.  He  did  not  seem 
to  know  that  the  engine  was  behind  him. 
After  be  got  on  tbe  track  be  walked  forty  or 
fifty  feet  before  tbe  engine  struck  him.  I 
called  to  him  all  thft  time  Duif  be  did  not  aeem 
to  hear  me.  I  waa  from  tiiirty  to  fwtv  atepa 
from  talm  when  tbe  oigine  atmck  him.' 

Mmn,  BoL  F.  OUrk  and  Smb.  W.  WU- 
Uuua,  for  plaintiff  In  error: 

Negligence  by  the  defendant  twlog  estab- 
Usbed.  contributory  negligence  la  always  a 
quesUon  for  tbe  jury  where  there  an  any  paL 
UaUng  drcumstanoes  whatever. 

jmr  r.  N.  r.  OffK.  B.  Oo.  49  N.  T.  47; 
GreimUaf  v.  lU.  Omt.  B.  Oo.  »  Iowa.  14; 
Herriek  v.  SuUitan,  190  Mass.  578. 

And  this  b  always  to  be  solved  acondlng  to 
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tbc  circumsUoces  atteudut  upoB  the  tnosac- 
Uoo. 

/V>.  Canai  Co.  v.  Bentley,  68  Fa.  80;  HaigU 
T.  N.  7.  Cent.  R.  Go.  1  Lans.  11;  Jenkim 
LittU  Miami  B.  Co.Z  Disney  (Ohio).  49;  Nm- 
houu  V.  Miller,  85  Ind.  463;  6  Wait,  Act.  & 
Def.  584,  696  and  cases  there  cited;  Wij/e  t. 
Chicago  <ft  N.  W.  B.  Co.  62  Wis.  666;  Kaplea  v. 
Orth,  61  Wis.  681;  Mark  t.  St.  Paul,  M.  <t  M. 
B.C0.2&  Minn.  206;  Toanleyv.  Ohicam,  M.  A 
St.P.RCo.Sd  Wlfl.  626;  JohMon  v.  Chicago  d 
jr.  W.  H.  Co.  49  Wia.  629;  Ireland^.  Ottoeoo,  H. 
d  3.  Plank  Road  Co.  18  N.  T.  688;  Pa.  B.  Co. 
y.  BarneU.  69  Pa.  263;  Texas  d  P.  R.  Co.  v. 
Murphy,  46  Tex.  866;  Smith  v.  Fletcher,  L.  R 
S  Excb.  64;  Kenmrthy  t.  Ironton,  41  Wia.  647; 
Lanchoff  t.  Milwauk0e  A  P.  du  O.  B,  Co.  10 
Wia.  489. 

Negligence  if  a  conclusion  of  fact  to  be 
drawn  By  the  Jury,  under  proper  inslructions 
from  the'  court.  It  la  alwaya  so  where  tbe 
facta,  or  rather  tbe  concluikm,  la  fairly  debata- 
ble or  rests  in  doubt. 

BoU  T.  Northern  Cent,  B.  Oo.  16  Hun,  496; 
Btute  V.  lotea  Cent,  B.  Oo.  48  Iowa,  109;  Far- 
la/  Chicago,  R.  I.  it  P.  B.  Oo.  66  Iowa,  887; 
Chicago,  B.  1.  d  P.  B.  Oo.  t.  Dignan,  66  III 
487;  Schulhv.  Chicago  A  W.  B.  Oo.  44  Wis. 
688;  Bun^  T.  Chicago,  M.  dh  St.  P.  B.  Oo.  99 
Iowa, 450:  Hunger T.  Wanamaker {Fa.)t2Cetti. 
Rep.  70;  mmpeoH  t.  If.  T.  Cent.  dff.B.B. 
Co.  18  Cent  Rep.  240,  IIO  N.  T.  miBtaieer 
T.  N.  Y^L.B.<t  W.  B.  Co.  18  Cent.  Rep.  281, 
110  N.  ¥.  688;  Baltimore  dP.B.Oo.  T.  Jonei, 
95  U.  8.489(24:506). 

Meeere.  John  F.  Dillon  and  W.  B.  Pierce* 
for  defendant  in  error: 

Tbe  court  did  not  err  In  directtog  a  verdict 
for  tbe  defendant. 

Tbe  rule  is  well  estabUahed  that  when  tbe 
•ridence  given  at  the  trial,  with  all  tbe  infer- 
ences that  tbe  Jury  may  reasonably  draw  from 
It,  is  insufficient  (0  support  a  verdict  for  tbe 
plaintiff,  then  tbe  court  oucbt  to  nonsuit  the 
plaintiff  or  direct  a  verdict  for  tbe  defendant. 

PleaaanU  v.  Fant,  89  U.  8.  22  Wall.  121 
(22:782);  BandaU  v.  BaU.  d  O.  B.  Co.  109  U.  8. 
483  (37:1006):  BaylU  t.  Tratdlere  Ine.  Oo.  113 
V.  8.  820  (28i990);  BowdittA  v.  Botion,  101  U. 
8.  16.  18  (25:980,  081);  Andereon  Oo.  v.  Beal, 
118  U.  8.  227,  241  (28:966,  971);  Littlcfield  v. 
ItUemal  Imp.  Fund,  117  U.  8.  419(29:980); 
North  Pa.  B.  Oo.  v.  Oommereiat  Battk,  128  U. 
8.  788  (81:288). 

The  law  la  a^Ued  In  England  to  tbe  lame 
effect, 

Giblin  T.  McMuUen.  L.  R  2  Pr.  C.  885; 
WakeUn  t.  London  dk  8.  W.  B  Co.  h.  R.  12 
App.  Cas.  41;  Metropolitan  B.  Co.  v.  Jaekton, 
L.  R  8  Am.  Caa.  1IP8:  Dacey  t.  London  d  8. 
W.B  Co.  %.IL  11  Q.  B.  Dlv.  318;  8.  C.  on 
appeal.  L.  R  13  Q.  B.  Dir.  70:  Ryder  r. 
WomSweB,  L.  R  4  Eicfa.  83. 

The  evidence  given  at  tbe  trial,  with  all  tbe 
Inferences  that  a  jury  might  reasonably  draw 
from  it,  was  insufficient  to  support  a  verdict 
for  the  plaintiff. 

EUie  V.  Great  Weitem  A  Cb.  L.  R  9  C.  P. 
667:  Ouihane  T.  N.  T.  Cent.  dM.B.B.Co.eO 
N.  Y.  188,  187. 

The  plaintiff's  Inteaute  bnm^t  the  Injury 
on  biuwelf  bj  hii  own  oegUgeus. 
21f 


DtiHin,  W.dW.R.Oi.  w.OatUrp,  L.  RS 
App.  Cas.  1166. 
Jvdgment  ^krmad  wUk  «m(i,  lynaam <f  • 

divided  eowi. 


THE  (X>NTINENTAL  INSURANCE  COM-  I  ^32  ] 
PANT  OF  NEW  YOBE.  Pig.  in  Brr., 
«. 

DATID  WRIOHT. 


THE  FIRE  ASSOCIATION  OF  PHILA- 
DELPHIA,  PIff.  in  Brr. 

V. 

DATID  WRIOHT. 
iBee  8.  a  Beporter^  fld  M.  MLI 
FBUeietef  fir$  inawmum  liability  upon. 

The  Judgments  ta  tbeae  aottoos  In  favor  of  plalntUF 
below— for  loss  by  Sre  of  bla  hotel  boildlns  la« 
sored  by  the  oompanlei  above  named,  afflmed 
br  naaon  of  a  divided  court. 

[N06.  189,  140.1 

Argued  Dee.  19,  2SS8.     Decided  Jan.  7,  1889. 

El  ERROR  to  the  Circuit  Court  of  tbe  United 
States  for  the  Southern  District  of  Dliooia, 
to  review  judgments  in  actions  brought  by  tbe 
defendant  in  error,  David  Wri^t,  upon  poli- 
cies of  insurance  Issued  hv  the  above  named 
companiea  againat  losa^  flre  of  a  hotel  buil^ 
ing.  in  favorof  David  Wright,  the  plaintiff  be- 
low,  for  the  amount  of  the  loss. 
Statement  from  britffor  plaintiff  in  error. 
The  actions  In  tbe  above  stated  cases  were 
brought  in  the  Circuit  Court  of  Qreene  County, 
State  of  lUiuoia.  upon  two  policies  of  insurance 
Issued  by  the  defendant  companies.  The  first 
poltef  Iti  tbe  Continental  Insurance  Com- 
pany, was  iftsued  at  Las  Tegas,  New  Mexico, 
and  covered  $5,000  on  "two-story  adobe  ana 
wood-stuccoed  sblnele-roof  hotel  building,  to 
be  occupied  for  hotel  purposes,"  from  July  11, 
1861.  to  July  11. 1862.  The  policy  was  dated 
July  11, 1881. 

"Die  conditiona  of  this  policy  provided  that 
the  policy  should  be  void  *'if  m  said  premisea 
there  be  kept  gunpowder,"  etc 

Tbe  second  policy  was  in  the  Fire  Aaaoclatton 
of  Philadelphia,  and  was  concurrent  with  that 
In  the  Continental  Under  Uie  sixth  condition, 
it  was  provided  that  tbe  policy  abould  be  von 
"if  any  of  tbe  following  named  artldea.  ot 
compounds  containing  any  of  them,  be  kept, 
stored,  or  used  in  or  on  the  premises  herein 
described,  any  cuatom  or  tuage  of  trade  or 
manufacture  to  the  cootmy  notwitbitaading; 
gum)owder,"  etc 

This  policy  was  alao  imed  at  Las  Vagu^ 
New  Mexico,  on  July  11.  1881. 

The  property  covered  by  these  polidea  waa 
destroyed  by  flre  on  January  19.  1883,  man 
than  aiz  months  after  they  were  iaaued. 

The  defendant  companies  failing  to  pay,  no- 
tions were  brought  therein  in  the  Oltcait  Court 
of  Qreene  County,  State  of  Illinola.  Tbe  case* 
were  removed  to  the  Circuit  Court  of  the 
United  State*  for  the  Southern  District  of  Illi- 
nois, the  petition  lo  each  caae  atatlng  "that  the 
aubject  matter  and  controm^  In  aaid  mit  b 

Ul  u.  s. 


Digitized  by  Google 


1868. 


Wail  t.  Dotbict  or  CoiiUitnA. 


449 


Bot  upon  a  dahn  or  cavM  of  action  aristng  out 
of  any  bualneae  or  transactioQ  la  fact  done  la 
the  State  of  Bllnoto,  Irat  is  upoa  a  claim  or 
cann  of  acdoo  arising  oat  of  btisloeas  and 
traraactions  In  fact  dooe  In  the  Territory  of 
H«w  Heztoo.** 

The  cana  came  on  for  trial  January,  188B, 
and  reaolted  in  verdlcta  for  the  plaintiff  for 
95.7S0. 

Mr.  Hanrx  Jaekaon  for  plaintifb  In  er- 
jor. 

Mam,  L.  H.BiBb»e,  J<An  B.  AJuma  and 
Bmtry  Decker  for  defendant  In  error. 
S$brmed  with  wfff  and  interest,  fiy  a  dMd'd 


MARY  WALL.  Appt., 

THE  DISTRICT  OF  CX>LUMBIA  m  al. 
(Bbb  &  a  Beporter^  ad.  MBJ 

MOtlOD  to  dlamiM  the  appeal  In  tbli  case,  on  the 
craoBd  that  the  deoree  from  whlob  the  appeal 
wastaken  la  nota  final  deoree  and  that  aono- 
tloe  (tf  the  appeal  itm  given  nwanr  citation  to- 
■oad,  granted. 

[Na  806.1 

8iamiUeiJan,14,28a9.  DeetdedJttn.»l,  1889. 

APPEAL  from  a  decree  of  the  Supreme 
Court  of  the  Diatrictof  CdumUa,  suitaiu- 
Ing  demurrer  to  the  bill  with  leave  to  the  oom- 
fwnant  to  amend. 
On  motkm  to  diimlaa.  DUnieeed. 
Mr.  "Bwtj  E.  ]>»tU.  for  the  appelleea, 
moves  to  dismlsa  the  appeal,  because  the  de- 
oree. from  which  the  appeal  was  taken,  la  not 
a  flul  decree;  but  if  the  said  decree  he  deemed 
flnal  no  auflScient  appeal  therefrom  waa  taken, 
for  the  (Mily  aubaequent  i»oceedlnn  were  that 
on  the  5th  of  llorember.  1885,  there  waa 
ilad  in  laid  court  in  the  said  eauae  a  certain 
piiwr  writing,  u  follows: 

"Notice  Is  hereby  given  of  the  plaintiff's  in- 
tention to  appeal  this  case  to  the  Snpreme  Court 
of  the  United  Statea.  being  an  appeal  from  the 
decision  of  the  genoml  term  of  the  above  Dis- 
trict Court  entmed  on  the  90th  day  ftf  Novem- 
ber. 188S. 

"(Blned)       J.  W.  Douglass. 

BoUdtorTor  plaintiff." 
And  an  appeal  bond,  in  the  usual  form,  ap- 
mred  by  D.  E.  Cartter,  Jvitiee,  on  the 
17th  day  of  November,  1886,  was  on  said  day 
filed  in  said  court;  but  no  notice  of  said  sup- 
posed ai^ieal  was  g^ven  to  the  District  of  Co- 
lumbia, nor  was  any  citation  thereon  ever  Is- 
sued. 

By  the  deem,  the  defoidanf  s  demuner  to 
die  original  and  amended  U11  was  sustained, 
with  leave  to  the  complainant  to  amend  as  she 
mn  be  advised. 

Mr.  J.  W.  DonclMs,  for  the  appellant,  in 
opposition  to  the  motion  to  dismiss: 

It  appears  by  the  affidavits  filed  herewith, 
and  the  stlpalatioa  cont^ned  In  the  transcript 
9t  record,  that  the  appellees'  solicitor  had  ac- 
tual notice  on  the  SBth  of  Septembar,  1886^ 

Itl  U.  S. 


that  the  case  was  to  be  appealed  to  Ibia  court, 
sod  that  the  traQ^cript  would  be  filed  during 
the  following  month  of  October,  1886.  The 
transcript  was  filed  fn  this  court  on  Die  20th  of 
October,  1880.  This  gave  the  appeUees' solic- 
itor twen^-two  d^s*  notice,  before  the  trans- 
cript was  Bled. 

Notice  of  an  appeal  to  this  court  from  the 
decree  of  November  26,  1883,  of  the  court  be- 
low, was  entered  of  record  below  oa  the  4th 
of  November,  1885,  and  the  appeal  bond  ap- 
proved by  the  Chief  Justice  below,  00  the  17th 
of  November,  188S. 

The  affidavits  herewith  also  show,  that  twice, 
subsequent  to  the  filing  of  tbe  transcript  of 
recora  in  this  court,  the  appeUees  haWng  ad- 
verilsed  for  sale,  the  same  pieces  of  propt-rt; 
embraced  in  the  bills  filed  in  the  case,  on  ac- 
count of  the  same  arrears  of  taxes,  or  parts  of 
them,  which  theappella  it  cUimedhad  been 
paid,  and  had  askea  an  injuoctioo  to  restrain 
the  sale  on  account  of,  the  solicitor  for  the 
appellant  called  upon  the  solicitor  for  tbe  ap 
pellees,  and  requested  that  tbe  said  sales  should 
not  be  attempted,  because  tbe  case  upon  these 
very  taxes  and  pieces  of  property  was  depend- 
ing in  this  court  That  any  attempt  to  sell 
under  tbe  circumstances  would  he  disrespect- 
ful and  out  of  order.  In  each  instance  the  so- 
licitor for  tbe  appellees  had  the  sales  postponed 
indefinitely,  upoo  notice  and  request. 

The  facts  above  stated  disclose  Just  sucb  a 
case  as  this  court  has  always  held  to  render  a 
citation  unnecessary. 

"The  object  of  a  citation  on  appeal  being 
notice,  no  citation  was  necessary  in  a  case 
where,  in  point  of  fact,  by  agreement  of  panics, 
actual  and  full  knowledge  of  the  party  appel- 
lee of  the  other  side's  intentions  to  appeal  ap- 
peared of  record." 

68  U.  8.  1  Wall.  690  (17:  677.) 

"An  appeal,  although  allowed  out  of  term, 
ia  not  avoided  by  the  uonservice  of  a  citation; 
but  this  court  will  impose  audi  terms  as  may 
be  legal  and  proper." 

MTJ.  8.  112(24:  83). 

When  the  parties  have  had  notice,  in  fact, 
that  an  appeal  has  been  taken,  the  citation  is 
held  to  be  unnecessary. 

Phillips,  Pr.  181. 

The  stipulation  of  September  88, 1886,  shows 
just  such  an  agreement,  and  knowledge  of  the 
Intention  to  appeal,  as  tbe  above  quotation 
from  the  case  in  68  U.  8.  1  Wall.  690  (17:  677), 
contemplates.  If  citation  is  simply  notice, 
then  the  appellees  in  this  case  have  ul  tbe  no- 
tice that  any  party  could  demand  or  require. 

If  however,  notwithstanding  the  above  con- 
sideration, the  court  should  IhiDk  a  more  for- 
mal notice  or  citation  ia  reouired,  then  tbe 
appellant  asks  that  a  citation  oe  issued  out  of 
this  court,  to  be  served  upoo  tbe  solicitor  of 
the  appellees,  upon  terms  as  contemplated  by 
the  case  tn  M  U.  8. 112  (24:  88),  if  any  terms 
are  oonddered  necessary.  This  appeal  has  be^o 
here  now  two  years,  and  actual  luowledge  ot 
it  had  by  the  appellees  aod  their  solicitor  foi 
ail  that  time,  but  no  motion  until  now. 

Tbe  demurrer  was  general  to  the  entire  bill, 
and  tbe  decree  of  November  26. 1883,  sustained 
Uie  demurrer.  That  was  the  end  of  our  bill 
of  course.  The  court  below,  however,  added 
the  gratuitous  language  "with  leave  to  amend." 
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Fitneh  v.  Shemaker,  W  U.  S.  13  Wall.  »8 
(30:  271). 

Stipulation  tigned  bv  cvuniel/or  eoeA  poi^. 

It »  bereb^  agreed  uid  stipulated  that  the 
deed  of  December  15.  1880  (filed  in  this  case), 
made  by  the  defendants  (Diatrict  of  Columbia), 
for  subdivision  Id  No.  1,  In  squara  No.  88.  mav 
be  taken  and  oonsidered  in  evldeoce  for  kll 
purposes  in  tbe  above  entitled  case. 
tM$  AcmisKd,  «MA  eottt. 


[4291    CHARLES  E.  KILLER  n  ax-.  Exn. 

CHARLES  B.  RICHARD  n  al. 
ItoB  8.  a  Beporter^  ed.  "jtrOiir'i  JBwevtora  t. 

HUgaUy  exaeUd. 

Judgment  In  fiiTor  of  plalntUb  for  duties  iUagal- 
iy  ezaoted  by  the  Collector  of  the  Port  of  New 
York,  afBrmed  br  a  divided  court. 

[No.  1179.1 
BubmittedJan.  S,  1889.   Beaded  Jan.  tS,  1889. 

TK  ERROR  to  the  Circuit  Court  of  the  United 
X  States  for  tbe  Southern  District  of  New 
York,  to  review  a  Judgment  in  favor  of  plaint- 
iffs below  for  tbe  amount  of  duties  illegally 
exacted. 

StaUvient /fom  britf  for  ptaintiff$  in  error. 

Tills  is  an  action  to  recover  hack  the  sum  of 
$3,496.70  .with  Interest  from  June  29, 1878,  tbe 
laid  sum  representing  an  alleged  illegal  exac- 
tioo  of  duties  by  the  testator  of  the  plalnifffs 
Id  error,  then  Collector  of  tbe  Port  of  New 
York. 

In  June,  1676.  one  A.  M.  SuttoD  duly  im- 
ported into  the  United  Stales  from  Liverpool, 
Id  tbe  ship  "  Lord  Clive."  eight  cases  of  beads, 
or  rosaries,  marked  respectively  M.  F.  P.  tfOO, 
80S- 509.  The  vessel  aod  mercbaodise  were 
entered  at  tbe  Port  of  Philadelphia. 

Oae  case  was  entered  for  consumption  aod 
delivered  to  tbe  importer  on  payment  of  the 
duties  assessed  against  it. 

Tbe  other  seven  cases  were  entered  for  ware- 
bouse. 

On  December  13,  1876.  tbe  said  seven  eases 
were  withdrawn  for  transnortation,  and  were 
transported  in  bond  from  Philadelphia  to  the 
City  of  New  York,  consigned  to  C.  B.  Rich- 
ard &  Boas. 

On  tbe  arrival  of  the  packages  in  New  York, 
tbe  plaintiib  below.  Ricbard  ft  Boas,  made  a 
re- warehouse  and  withdrawal  entry  of  tiie  pack- 
ages, and  thereupon  paid  tbe  Collector  at  New 
York  City  the  duties  and  charges  on  said  goods, 
as  the  same  had  been  liquidated  by  tbe  Col- 
lector of  tbe  Port  of  Philadelphia,  and  there- 
upon all  of  the  packages,  except  one.  were  de- 
Hvoed  to  Richard  A  Bmi.  One  package  or 
case  was  retained  for  ezamlostion  and  com- 
parison, was  sent  to  the  appraiser,  who 
found  that  there  had  been  an  unaerraluatioD, 
and  tbe  amoimt  sued  for  Is  made  np  of  the 
duty  of  50  per  cent  on  tbe  diflereace  between 
the  valuations  and  30  per  cent  ad  tcAwem  oo 
tbe  entire  value  claimra  by  the  Collector  of  the 
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Fort  of  New  York  to  be  the  value  of  the  goods. 

The  plaintiffs  duly  protested,  but  the  otd- 
lector's  decision  was  affirmed  by  the  Secretary 
of  the  Treasury. 

Upon  ibis  state  of  facts,  the  defendants,  hav- 
ing offers  no  teatimooy,  the  Judge  directed 
the  jury  to  find  for  the  plalnUfls  to  the  whole 
extent  of  thebr  claim,  to  which  raUng  the  de- 
fendants exoeptoi 

Meam.  A.  H.  Churlajid,  Attg-0«n.,  and 
WBk  A.  Hanry,  Amigi.  Aoff-Qtn,,  for 
plaintiffs  in  error: 

The  collector  could  re-appraise.  The  pay- 
uent  was  vohinlary. 

U.  &  v.  Sehletinger.  180  U.  S.  109  (80:  «07). 

Mr.  Stephen  O.  Clufcei  for  defeiodanta  In 
error: 

Duties  can  only  be  n««essed  at  the  port  of 
original  entry.  No  enhanced  duty  could  ao- 
crue  except  by  the  action  ot  the  opimtaar  at 
Philadelphia. 

Springy.  BuaaeU,  1  Low.  358. 

Judgment  aj^rmed  with  ooata  and  interttt,  bg 
a  divided  eomi. 


CHICAGO,  BURLINGTON  AND  QUINCT  |3««1 
RAILWAY  COMPANY,  Ptff.  in  Brr„ 

V. 

GEORGE  H.  GRAY. 

(See  8.  a  Beporter'B  ed.  aSS-affJ 

A  writ  of  error  to  review  a  decree  of  tbe  Circuit 
Court  remandlDff  tbe  cause  to  the  State  Court: 
dismissed  for  want  of  JarMUotlon. 

[No.  876.1 

Submitted  March  11, 1889.  Decided  March  18. 

1S89. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
Sutes  for  the  Southern  Diatrict  of  Iowa,  to 
review  a  decree  of  that  Court  lemanding  the 
cause  to  tbe  State  Court: 
On  motion  to  dismiss.  Ditmimed. 
Mr.  John  F.  lAcey,  for  defendant  in  «• 
TOT,  in  support  of  motion; 

There  is  but  one  question  involved  in  the 
motion  to  dismiss  in  this  cause. 

Oo  tbe  16lb  day  of  November,  1886,  in  a 
suit  pending  between  Geo.  M/  Cray  as  plaint- 
iff and  the  Chicago.  Burlington  &  Quincy  R, 
Co.  «<o/.,  as  defendants,  a  motion  to  remand 
tbe  cause  to  the  Distria  Court  of  Monroe 
CouDly,  Iowa,  was  sustained  bv  tbe  United 
Sutes  Clrcuil  Court  for  tbe  Southern  District 
of  Iowa,  and  said  cause  duly  remanded.  The 
cause  bad  been  removed  to  the  United  States 
Circuit  Court  prior  to  tbe  Act  of  March  3,  1887. 
It  was  also  remanded  prior  to  the  passage  of 
that  Act;  but  the  writ  of  error  was  not  aued 
out  until  tbe  38ih  of  September,  1887.  after  the 
passage  of  said  Act. 

Deieodaot  in  error  movea  to  dismiai  the 
writ  of  error  on  tbe  following  grounds: 

1.  Said  writ  of  error  was  kued  out  on  the 
36th  day  of  September,  IS^,  subsequent  to 
the  Act  of  Congress  approvej  the  8a  day  of 
March,  1887. 

3,  The  writ  is  sued  out  In  a  causa  whete  tbe 
circuit  court  remanded  the  cause  to  tbe  state 
court  and  no  writ  of  error  to  this  court  will  Ua 
In  such  a  caoae. 

ISl  U.  8. 
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8.  The  writ  of  enor  !■  nuniUiorised  sod 
tbrUdden  by  sUtute  when  a  cause  bai  been 
rananded. 

4.  The  writ  of  exra  raliea  no  qneiUoo  ez- 
eepl  thfl  alleged  morof  the  cbcnlt  court  in  »■ 
DundiDg  this  cause. 

There  is  oaly  one  point  inTolred  Id  this  mo- 
tion. The  plaintiff  la  error  caused  the  removal 
of  the  cause  from  the  District  Coozt  of  Jowm 
to  the  United  States  CimiH  Court. 

The  defendant  in  «tn>r  moTed  to  remand  the 
cause  to  the  state  court  This  motion  was 
submitted  and  the  motion  sustained.  The 
cause  was  removed  and  also  remanded  prior 
to  the  Act  of  March  8, 1887,  but  the  writ  of 
error  was  not  sued  out  until  after  the  passage 
of  that  Act.  It  follows  that  when  the  right  to 
sue  out  a  writ  of  error  In  a  cause  that  bad  been 
remanded  was  cut  off  by  the  statute,  there  be- 
ing DO  reservation  in  relatioQ  to  any  {MSt  orders, 
the  Jurisdiction  was  cut  oSt  and  no  mit  of  er- 
ror will  lie. 

This  is  DO  longer  an  open  question  and  the 
motion  must  be  sustained,  under  the  following 
decisions  of  this  court: 

Jiorof  T.  LoekJtaH,  128  U.  8.  66  <81:  68); 
Wtikiruon  v.  N^<uka,\^XS.  a  286  fill:  IS^; 
Sherman  t.  QrinntU,  1S8  U.  S.  679  (81:  278): 
(no  one  opposing). 

Mtatn.  Wirt  Dexter  and  J.  J.  Beraiek 
entered  for  plnintlff  in  error. 

CauM  ditmittedfar  want  tfjurtidietien. 


1428] 


&  B.  ARBUCELE,  P^.  in  Brr., 

P.  J.  QUIOLET,  Clerk  of  the  Cocittt  Coubt 
or  SasLBT  ComiTT,  Tennessee. 

<Bee  8.  a  BeporterTs  od.  4HD 

Ckse  rereised  on  stlpulatton  on  the  authority  of 
AMkery.  Texas  (3B:  MS),  and  Stoutenlmr^ t.  Ben- 
iilA<tt487>. 

[No.  1126] 
Decided  March  18,  1889. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Tuinessee,  to  review  a  judgment  of 
that  Court  teversing  a  judgment  of  the  Circuit 
Court  of  Shelby  County,  Tennessee,  in  favor 
of  Arbuckle,  plaintiff,  against  Quigley,  clerk 
of  said  County,  defendant,  for  the  sum  of  $6.00 
paid  under  protest  by  said  Arbuckle  to  said 
derk,  for  Um  privilege  of  selling  fruit  trees  as 
agent  of  Franklin  Davis  ft  Co.,  dtlzenaof  Vlr- 
gmla  and  doiiwbaBlneis  In  said  State.  BnertBd. 

Tha  foUowfiig  stipulation  wa>  entered  into 
between  the  parties  to  this  cause: 

"In  this  cause  it  is  stipulated  and  agreed  that 
upon  the  fscts  of  the  case  it  falls  within  the 
priodples  decided  by  this  court,  at  this  term, 
in  the  cases  of  Ather  v.  Texat.  128  U.  8.  129 
(82: 868),  «aA^eut«Tdmrgh,  Intendant  ^  Wathr 
in^tM  AmOum,  t.  Henniek.  120  U.  8. 141  (82: 
687).  It  n  accordingly  agreed  that  the  case 
nuy  be  reversed  ana  remanded  with  Inatruc- 
ticus  to  enter  Judgmeut  for  the  plaintiff  In  er- 
ror.  March  18,  1889." 

Matrt.  T,  B.  Tnrley  and  Xtoke  E. 
Wrl^t  for  plaintiff  In  enor. 

Ml  n.  g. 


Mr.  lahmm  O.  Harrla  for  defendant  in 

error. 

Judgment  reverted  leith  ante,  and  cause  re- 
manded with  Instructions  to  enter  judnnent 
forthe  plaintiff  in  error,  puiauaut  to  stipulation. 


THE  DISTMCT  OF  COLUMBIA  «t  aU, 

Appte., 

V. 

JOHN  H.  BREWER. 
(Bee  8.  C.  Keporter^  ed.  MJ 
Dimt»>ed  prr  uanl  ^  Jariadietian. 

This  case  Jlsmisseil  on  the  ground  that  the  matter 
in  dispute  does  not  exceed  $5,000,  and  beoausett 
does  not  Involve  any  fedetal  question. 
[No.  1431.] 

Submitted  April  ti,  1889.  Decided  May  IS.  1839. 

APPEAL  from  a  decree  of  the  Supreme 
Court  <A  the  District  of  Columbia,  enjobi- 
ing  the  sale  of  real  estate  for  taxes  and  dtacharg- 
ing  s^  real  estate  therefrom. 
On  motion  to  dismiss.  Ditmiued. 
A  suit  in  equltv  was  brought  by  said  Brewer 
to  remove  an  alleged  lien  on  property  for  a 
special  tax  of  f  TOO.  28  and  interest  and  certain 
general  taua  amounUog  to  $89.15  with  inter- 
est. Thecourtdecrcedtnatthepropertyshould 
stand  relieved  from  the  lien  of  said  taxes  on  the 
complainant's  depositing  In  the  r^stry  of  the 
court  $2,400  which,  it  was  agreed,  was  suffi- 
cient to  satisfy  a  Bnal  decree;  the  court  di- 
rected that  the  money  so  deposited  should  be 
held  in  lieu  of  the  taxes  and  subject  to  the  dis- 
position of  the  court  in  final  decree. 

Upon  final  hearing  (November  2,  1886.)  the 
court  decreed  that  the  said  real  estate  should 
be  free  from  and  discharged  of  all  taxes  which 
had  been  assessed  and  were  in  arrears  against 
the  same  prior  to  Jsnuary  3,  1876,  the  date  of 
the  sale  mentioned  in  the  deed  of  the  District 
of  Columbia  to  Albert  G.  Hall,  and  perpetu- 
ally enjoined  the  said  District  from  attempting 
to  sell  said  real  estate  for  the  enforcement  of 
the  collection  of  said  taxes;  also,  that  the  $2,- 
400  so  deposited  be  returned  to  the  complain- 
ant. An  appeal  to  this  court  was  brought 
Record  filed  on  appeal  October  SI,  1888. 

The  appellee  now  moves  to  dismiss  said  ap- 
peal for  want  of  Jurisdiction. 

Meun.  A.  1^  Keniauui  and  W.  WU> 
louffliby,  for  appellee  in  support  of  motion: 
This  motion  Eb  predicated  upon  the  Act  of 
Congress  of  MarcbS,  1880,  whicb  is  as  follows: 
"Thnl  no  appeal  or  writ  of  error  shall  here- 
after be  allowed  from  any  Judgment  or  decree 
in  any  suit  at  law  or  !n  equity  in  the  Supreme 
Court  of  the  District  of  Columbia,  or  in  the 
supreme  court  of  an;  of  the  Territories  of  the 
United  States,  unless  the  matter  in  dispute,  ex- 
clusive of  costs,  shall  exceed  the  sum  of  $0,- 
000. 

"Sec.  2.  That  the  preceding  section  ahall  not 
apply  to  any  case  wherein  is  involved  the  va- 
lidity of  any  patent  or  copyright,  or  in  which 
Is  drawn  In  question'  the  validity  of  a  treaty  or 
statute  of,  or  an  authority  exerdsed  uoder,  the 
United  States;  hut  in  all  such  cases  an  appeal 
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or  writ  ot  error  may  be  brought  without  regard 
to  the  sitin  or  value  in  dispute." 
S8  Stat.  St  L.  448. 

Inasmuch  as  the  amount  iuToWed  does  uot 
exceed  $3,400,  the  amount  deposited  tn  court 
to  stand  io  lieu  of  the  lieu  clumed,  it  is  clear 
that  the  jurisdiction  of  this  court  Is  not  confer- 
red by  toe  first  section  of  the  Act. 

And  it  is  insisted  that  the  case  does  not  come 
within  any  of  the  exceptions  contained  io  the 
second  section  of  the  Act;  it  does  not  loTolve 
the  validity  of  an^  patent  or  copyright,  neither 
was  there  drawn  in  question  the  Talfdity  of  any 
treaty  or  statute  of,  or  an  authority  exercised 
under,  the  United  States  in  order  to  give  juris- 
dlctioo  to  this  court  under  the  second  section 
of  the  Act.  The  question  of  validity  of  some 
Act  of  Concrress  exercised  under  the  United 
States  must  nave  been  raised  In  the  oourt  bdow 
and  decided  by  that  court. 

2U 


THK  Uhitkd  States.  Oct.  Tebk, 

Adam*  v.  Cratenden.  106  U.  S.  576  (97:98); 
Bey.  Stat  %  708;  OrvueU  t.  BandeOJSS  U.  S. 
10  Pet.  868  (9:  468);  Armttreng  v.  Tks  Trtat- 
urer,  41  U.  S.  16  Pet.  S81  (10:  966);  Brown  t. 
Colorado,  106  U.  B.  95  ^7: 183);  Detroit  (Xtg 
B.  Co.  V.  Outhard,  114  U.  S.  183  (29: 118). 

It  may  be  urged  that  there  are  other  cases 
pending,  or  whloh  have  gone  to  Judjpnent  in 
the  court  below  involving  the  prind^s  of  the 
case  at;  bar. 

The  question  is  one  of  jurisdictlcm,  and  IT 
the  amount  involved  in  this  case  does  not  con- 
fer jurisdiction,  it  cannot  be  supplemented 
other  cases. 

Adamt  v.  OrittOHden,  106  U.  S.  576  (S7: 99): 
Bai  parte  Bdtk  <ft  0.  &  A  Gs.  106  U.  &  6  (87: 
78). 

(No  one  ^ipeued  tn  (^iposItioB.) 
Tluoimdimimedforthnocmtofjuriodiction. 
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ALL  CASES  DISPOSED  OF  AT  OCTOBER  TERM,  1888, 

vfiHOUT  onnran.  m>  hot  hjiwrbu  ob  othsbwisi  bbfobtbd  nr  this  wDTtuat* 


[450]  WiSTKBR  UHIOH  TkLMBAVB  OOMPAITT 

r.  The  Baltuorb  axs  Ohio  Railboao 

COSCPAHT.    pro.  7.] 

Ajfteal  from  i£e  Circnlt  Oourt  of  the  United 
States  for  the  Diatrict  of  Ibrrland. 

Mmn.  Wcmr  Saayne  and  0.  J.  M.  Oieinn  for 
umeUaat.   Mr.  John  K.  Oouen  for  araellee. 

Oeleder  If.  X888.  Dtanlased  with  costs  por- 
snam  to  the  19th  Rule. 

[4281  Thb  Ahkbiout  Railway  luPBOTSHMirT 

COKFAAT    V.    SbTUOUB     D.  OABPKKTSB 

AHD  SmTH  H.  Mallobt,  Oompoefng  the 
Firm  of  Carpenter  and  MailoT/.    [No.  9.] 
In  error  to  the  Circnlt  Court  of  the  United 

Btates  for  the  Eastern  Dlitrict  of  LonlBiana. 
Mmn.  W.  W.  SommA  J,S.  Kennardivc 

pidndfl  in  error.  Mr.  A.  S,  Lmari  for  de- 

fandanuin  error. 
ApHt  tt,  2889.  Dlsmliaed,  with  costs,  per 

lUpulation,  un  motion  of  Mr.  WiOiam  A,  Me- 

Kennejf  In  behalf  of  ooonseL 

l***3J  CiiABuroB  p.  Hxnrp  r.  Salub  S.  Black- 
BUBM  «t  at.   [No.  16.] 
Ai^eal  from  the  District  Court  of  the  United 
States  for  the  Eastern  District  of  Arkaosaa. 
October  gS,  1888. 
Mr.  OW^uitfwFoUer: 
On  consideration  of  the  motion  to  Tacate  the 
decree  of  dismissal  entered  herein  on  April  9th, 
1888.   ^  is  now  here  ordered  by  thecourt  that 
said  decree  be,  and  the  same  Is  hereby,  noated, 
and  the  cause  restored  to  the  dockak 
[See  Bk.  88,  pp.  838  and  488.} 

|449 1  Tbb  YACnmi  On.  Cohpavt  e.  Tn  Bttftalo 
LoBBiOA-ms  Oil  Coupaht  (limited). 
[Na  86.1 

Appeal  from  the  Circnlt  Court  of  the  United 
Statea  for  the  Northon  District  of  New  Yoi^ 

Jftssn.  Umdon  Amm  and  Wmttm  F. 
Oogttota  for  appeDaat.  Mr.  Amm  A.  AJIm 

^SSS^,  188$.  DtaDiiasBd  as  per  sdpola- 

tion. 

[4S1]  Tbb  Wbstkbh  Unov  Telmbaph  Cokpaitt 
V.  Thb  Baltqcobb  ahd  Ohto  Tblbqbaph 

COKFAITT.    [No.  37.] 

Appeal  fn»n  the  Clrcalt  Coort  of  the  United 
States  for  the  District  of  Indlaoft. 

Jfsssn:  J.  &  MoIhnaU.  J.  JT.  Butter  and 
U1U.S. 


Wi^sr  Buatm*  for  appellant.  Jf«urs.  John  K. 
Cotoen  oTidW.  H.  R.  Miller  for  appellee. 

October  16, 1888.   Dismissed  with  costs  pur- 
soant  tothe  19Ui  Rule. 

PuxjjcAir'a  Palaob  Cab  Cokpast  «,  Tki  1^44] 

COHKOBWSALTH  OF  PbSHSYLTAHU. 

[No.  83.1 

In  Error  to  the  Si^reme  Court  of  the  State  of 
PennsylTBoIa. 

Maere.  E.  3.  Itham.  William  Burry  and 
M.  B.  Otmeted  for  plalntifl  in  error.  Meeere. 
W.  8.  Kirkpalriek  and  John  F.  Samdereon  for 
defendant  In  error. 

Oelober  18, 1888.  Judgment  rerersed.  wtth 
costs,  as  per  stipulation. 

B.  0.  Uabshall   and   Robkbt  Chaput,  1391] 
Admn.,  «.  Vsrtso  States.   [Na  07.] 

Appeal  from  the  Oourt  of  Claims.  (On  r»> 
hearing.   Bee  Book  ^  p.  889.) 

November,  19.  1888.  Judgment  afitnned  on 
antborlty  of  opinion  dellTered  at  Uie  last  term 
Mr.  HaA>laA  (Bee  Book  81,  p.  476) 

— -.aonouDced  by  Mr.  Ohit^  J^iOice  Folfer. 

Mr.  Jvatke  Harlan  announced  that  he  now 
dissented  from  that  ofdnlon. 

Fbkdbhiox  Htebs  v.  Edwabd  C.  Buith.  1 44 11 

[No.  ea.i 

Appea*  ftom  tlie  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  New  York. 

Meure.  John  A.  Orote  and  George  Neiawr 
OurtiMtofpp^Uaat.'  Mr.  SamueiJL  Jhmean 
for  appellee. 

JSbvember S,  1888.  Dismissed aaper sUpulo- 
Ikn,  on  motion  of  Mr.  Qeorjie  IVamsr  (?Krt<^ 
of  counsel  for  the  appellant. 

JosxPH  ZiBUCABH  «:  Thb  LaBbllb  Olass  [452] 

COHPAITT.    [No.  04.] 

Appeal  from  the  Circuit  Court  of  the  United 
SUtea  for  the  Southern  DisMct  of  Ohlow 

Mr.  Mm  F.  MeUp  for  appeUaat  Mr.  Q.  S. 
(U^ietg  for  appellee. 

Nomnber  t,  1888.  Dismissed  with  oasts, 
pursuant  to  the  lOtfa  Rule. 

Geobob  L.  Eakbs  e.  Sabah  J.  Sataob. 

[No.  88.] 

In  Error  to  the  SuiwBme  Judicial  Oooit  o( 
the  State  of  Maine. 
No  counsel  appearing  fordefeoduit  In  error. 
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Oct.Tbbv, 


Novmier  IS,  1888.  Dlsmlned  with  costs  od 
the  authority  of  counsel  (or  the  plalntffl  in  er- 
ror. 


14341  Oeorob  I .  Baices  «.  Samubl  A.  Biokfobd. 
[No.  84.] 

Id  Error  to  the  Supreme  Judicial  Court  of 
the  State  of  Maine. 

Mr.  Qeorge  F.  Bolmta  for  the  plaintiff  in 
error*  no  counsel  appearicg  for  defendant  in 
error. 

JVbKmter  tSy  1888.  Dismlned  with  costs  on 
the  authority  of  counsel  for  the  plaintiff  in  er- 
ror. 


|442)  The  Nabhda  Makufactubino  Compant  e. 
Tbb  South  Caboldta  Railway  Comfaht. 

[No.  87J 

In  Error  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  South  CaroliQa. 

Mr.  Wtn.  S.  Barie  for  plainlifl  in  error. 
Mestn.  Wm.  Alien  Butler,  Samuel  Lord  and 
Theodifre  Q,  Barker  tot  the  defendant  In  error. 

N<ovember  16,  1888.  Dismissed  with  costs 
porsuant  to  the  16th  Rule,  on  motion  Mr. 
Tluodore  G,  Barker,  of  counsel  for  the  defend- 
ant In  error. 


1 442 1  Thb  Natchez,  Jaoeson  &  Columbus  Rail- 
road Co.  V.  John  M.  Stone  et  al..  Rail- 
road ComtB.   [No.  89.1 
In  Error  to  the  Supreme  Court  of  the  State 

ti  MississippL 
Mr.  Wm.  L.  Nugent  for  plaintiff  In  error.  No 

counsel  entered  for  defendants  In  error. 
JfowmberiO,  1888.   Dismissed  with  costs, 

on  authority  of  counsel  for  pUIntlfl  in  error. 

I  447  ]  Awhawam  ShenfIELD  «,  SOLOKON  SCHIBICBB 

and  Jacob  Bettbl   [No.  91.] 
Appeal  from  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  New  York. 

Mr.  K  N.  Dickertm  for  appeUauU  Mr,  Ed- 
mund Ifeffflors  for  appellees. 

November  tl,  1888.  Dismissed  with  costs, 
pursuant  to  the  10th  Rule. 

14271  WnxuH  J.  Adahs  «.  Wk.  R  Hatch  Hal. 
'       '  [No.  108.1 

Appeal  from  the  Circuit  Court  of  the  United 
States  for  the  Eastern  Diatitetof  PsonsrlTania. 

Mr.  W.  O.  arijflth  for  app^Uiint.  Mr.  F.  P. 
niehard  for  appellees. 

I>te$mitr  4, 1888.  DlimliHd  with  ooeto  pur- 
nuut  to  the  lOtbBuIe; 

|4321  Baicuhl  Ohbut  sI  ot.  e.  Andbbw  FmsDc* 

HONS.    [No.  104.] 
In  Error  to  the  Circuit  Court  of  the  United 
States  for  the  Western  District  of  FennsylTS- 
Bia. 

ifr.A  (7.  i^mmsfOT  plaintiffs  hi  enor.  No 
counsel  entered  for  defendaitt  hi  enor. 

Seeember  4, 1888.  Dismissed  with  costs  pur- 
suant to  the  10th  Rule. 


1 448]  The  Unioh  Tdbcto  CoMFANTsf  aL  v.  The 
Pattbbkn  Cohfaht,  Limited,  tt  oL 
[Na  118.1 

Aj^ieal  tttoa  the  drcnlt  Court  of  the  United 
Stales  for  Ow  Southern  District  of  New  Tork. 

Mr.  Ximund  Welnmv  for  ai^ellanti.  Mr. 
R  F.  Tkmnhm  tar  tppaUcesk 


D&sember  7, 1888.   Dismissed  with  costs  pur 
mant  to  the  10th  Suk. 

Uabia  C.  Pilla  et  (0.9.  The  Oerhan  [443] 
School  Association  and  Free  Cox- 
KUHiTT  of  St.  Loi  re  and  Bremen. 

[No.  120.1 

Appeal  from  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Missouri. 

Maert.  W.  S.  ClopUm  and  W.  HaUat  PhO- 
lipa  for  sppellaotB.  Menrt.  Henry  Hiteheoek 
and  O.  A.  Pinkeli^rg  for  appellee. 

December  19,  1888.  Dismissed  with  costs 
pursuant  to  the  lOUi  Rule,  on  motion  of  Mr. 
Linden  Emt  In  behalf  of  counsel  for  appellecb 

Charles  C.  Pdtcknbt,  Jr.,  v.  The  Statb  1 4^31 

OF  South  Carolina.   [No.  134.] 
In  Error  to  the  Supreme  Court  of  the  State 

of  South  Carolina. 
Mr.  J<An  F.  Fieken  tor  plaintiff  in  error. 

No  counsel  entered  for  defendant  in  error. 
December  It,  1888.   Dismissed  with  costs 

pursuant  to  the  10th  Rule. 

Tbb  Ebntuokt  Grrtral  Railroad  Com-  1 43^1 
pant  v.  the  countt  of  boxtrbon  in  thb 
State  of  Ksrtugkt.  INo.  126.] 
In  Error  to  the  Court  i^Appeata  In  the  Stat* 

of  Eentuclcr, 
Mr.  J.  w.  Steeetieon  tot  plalntUI  In  enor, 

Mr.  AMn  Duwitt  for  defendant  in  error. 
December  IS,  1888.    Dismissed  with  costs, 

puiBuant  to  the  16th  Rule,  on  motion  of  Mr. 

Alnn  Dutail  of  counsel  for  the  defendant  in 

error.   

Javbb  H.  Seibert,  Collector  of  Cafb  Oir*  1 446] 
ABDBAU  County,  Missouri  e.  The  Unitbd 
States  ex  rd.  Valentine  Winter. 
[No.  181.] 

In  Error  to  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Missouri. 

Meeere  Jgf.  CTumdter,  B.  John  SUit,  John 
Johns  and  D.  A.  MeRnight  for  plaintiff  in  er< 
ror.   Mr.  CSfinl9nA»MM  for  defendant  In  error. 

January  »1»  188$.  Dismissed  with  costs, 
pmaoant  to  the  10th  Bole. 

William  H.  Obmkb  9.  Tbb  J.  B.  Sioiun  1 44S1 
Saddlert  Comfant.  [No.  188.1 

Appeal  from  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Missouri. 

ifMira.  WUIiam  K  BUm  and  Paul  BakewM 
for  appellant,  no  eonsMl  anMarIng  for 
lee. 

JRwrnAer  18, 1888.  Dismissed  with  costs,  ob 
motion  of  Mr.  R.  A.  BakMttt  In  bdtelf  of 
counsel  for  the  appellanL 

Leila  Brtant  «f  of  v.  Chablbs  E.  Whitb  1*31] 
et  at.,  Em.  etc.  [No.  141.1 

Appeal  from  the  Circalt  Court  of  toe  United 
States  for  the  Northern  District  of  Illinois. 

Jfssfrs.  0.  H.  Morton  and  Eiah  L.  Maeon 
for  appellants.  Mea&re.  Tkonuu  I>ent  and  £06- 
ert  T.  Lincoln  for  appellees. 

3)eeember  19,  1888.  Dismissed  with  oosts. 
punoant  to  the  10th  Bule. 

Se  parte:  In  the  Matter  of  Max  Robbrbab*  i  4461 
TBB,  AmeOant.   pio.  148.1  '  ^ 

Appeal  from  the  Glrcnlt  Oontt  of  tbeUnbed 
States  for  the  Northern  District  of  Illinois. 

Ul  U.S. 


Digitized  by 


Google 


1888. 


Ubkobasdum  Cabb& 


Mtura.  BoUrt  Benejf  and  C.  Stuart  BeattU 
for  appellaot. 

Dteembgr  40.  ias8.  DiBmlssed  with  coits,  on 
■nthoritj  of  counsel  for  appellant. 

|4S8|  Thk  Ajiericas  Diamond  Dkill  Coupakt 
«.  The  Sullivan  Hachimx  Cohfaitt. 
[No.  146J 

Appeal  from  the  Circuit  Court  of  the  United 
States  iot  the  Soudieni  District  of  New  York. 

Mr.  B.  O.  Thompmm  for  appellant,  Mr.  B. 
T.  Biee  for  appellee. 

Jkeember  to,  1888.  Dismissed  with  costa, 
mirauant  to  the  16tb  Rule,  ou  motion  of  Mr.  B. 
T.  Bioe  of  counsel  for  appellee. 

14341  Haub  F.  DcBora  «.  Williah  W.  Boab- 
HAN  H  at..  Trustees,  et  at.   [So.  168]. 
Appeal  from  the  Supreme  Court  of  the  Dis- 
trict of  Columbia. 

Mr.  8.  iQ.  HerUcle  for  appellant.  No  counsel 
enloed  for  appellees. 

December  tO,  1888.  Dismissed  with  costs, 
ponuant  to  the  10th  Role. 

I446J  Sakuel  C.  ScHADirERv.  Bishop  Ooodbich 
and  Mabt  GkwDRicH.   [No.  166.1 
Appeal  from  the  Circuit  Court  of  the  United 
States  for  the  Western  District  of  Missouii. 

Mr.  John  C.  Oa^e  for  appellant  No  counsel 
entered  for  appellees. 

January  8,  1S89.  Dismissed  with  costs, 
pursuant  to  the  lOtb  Rule. 

(4331  John  A.  Datbt  and  pRAint  J.  Datht  v. 
Michael  Duooah  et  al.  [No.  166.] 
Appeal  from  the  Supreme  Cotirt  of  the  Ter- 
ritory of  Dakota. 

Mr.  Wm.  B.  Steele  for  appellants.  No  coun- 
Kl  entered  for  appelleea. 

Janvarif  8,  3889,  Dismissed  with  costs, 
pursuant  to  the  10th  Rule. 

[443 J  HoLLON  Pabebr  a.  EuuBBTB  Dbuht,  Eze- 
cntriz  of  TiMOTET  P.  I>BniTT,  Deceased. 
[No.  158.} 

Appeal  from  the  Supreme  Court  of  the  Ter- 
ritory of  Washington. 

Mr.  John  H.  MitcheU  for  appellant.  No 
eounael  entered  for  appellees. 

January  8,  3889.  Dismissed  with  costs, 
on  motion  ol  Mr,  Jeihn  M.  Mitfkt^,  of  counsel 
for  appellant. 

1 437  I  THB  GRAnr  DKILL  HAHtrrAOTUBZHG  Co.  c. 
StiuiBB  B.  Rude  et  at.   [No.  160J 
AppMl  from  the  Circuit  Court  of  the  United 
States  for  tho  District  of  Indiana. 

Met&r$.  B.  B.  Wood  and  Bdward  Boyd  for 
appellant.   Mr,  Arthur  Stem  for  appellees. 

Jfmentber  19,  3888.  Dismissed  with  costs, 
on  motion  of  Mr,  Biteard  Boyd,  for  the  ap- 
pellanL 

(433]  yffujuM  B.  DATne.  The  Stath  of  South 
Caboldta.  [No.161.] 
In  Emn-  to  the  Supreme  Court « the  Stale  of 
South  Carolina. 

Mr.  Jamee  Lawndee  for  plaintiff  In  error.  No 
eounsel  entered  for  defendant  in  error. 

January  30,  3889,  Dlsmiised  with  costs, 
pursuant  to  the  10th  Rule. 


The  Chicago  and  Eabtbbn  Ilunoib  Rail  1 43 1] 
BOAD  Company  e.  Abel  Dennison. 
[No.  171.1 

Appeal  from  the  Circoll  Court  of  the  United 
States  for  the  Northern  District  of  Illinois. 

jfr.  TTVi.  .^mufnmoforappellut.  Mr.  BA- 
m'a  Wtdker  for  appellee. 

January  tf,  1889.  Dismissed  with  eoBl% 
pursuant  to  the  10th  Rule. 

Ths  Chioaqo  akd  Eabtbrh  Illthoib  Rail.  1 43 1  ] 

BOAD  COMPAHT  V.  JOSRFH  T.  SaMQER. 

[No.  mj 

Appeal  from  the  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  Illinois. 

Mr.  IFt'Ifiom  jlrnutrvn^forappellant.  Mr. 
JSAotn  TFa2ifc«r  for  appelles, 

January  tt,  3889.  Dismbsed  with  costs, 
pursuant  to  the  10th  Rule. 

R  8.  Qhant  e.  The  Cbntbal  Tkdst  Com-  1437) 
PANT  OF  New  ToBK«<aj.   [No.  177.1 

Appeal  from  the  Circuit  Court  of  the  United 
States  for  the  District  of  Indiana. 

Mr.  Bli^ord  Witaon  for  appellant.   Mr.  B. 
Q.  IvgeraoU  for  appdlee. 

January  tS.  1889.  Dismissed  with  oosd, 
pursuant  to  the  10th  Bole. 

J.  W.  Lbonabd  et  at.  «.  William  H.  Chat-  [43B1 
FIELD,  Trustee.   [No.  184.1 

Appeal  from  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Arkanns. 

Mr.  T.  W.  Brown  for  appelUuta.  JfiMra. 
Van  H.  Manning,  John  B.  Jonu  and  J.  W.  O, 
Wateon  for  appellee. 

(See  Book  20,  p.  446,) 

Maireh  6,  3889.   Dismissed  with  coats,  pur- 
suant to  the  lOlb  Rule. 


J.  W.  Leonard  et  al.  «.  The  Ozabx  Laud  [4391 

Company.   [No.  186.]  '  ' 

Appeal  from  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Arkansas. 

Mr.  T.  W.  Brown  for  appellants.  Mmn, 
Van  B.  Manning,  Jno.  B.  Jonee  and  /.  W.  O, 
Watton  for  appellee. 
(See  Book  §9,  p.  446.) 
Dismissed  with  costs,  per  stipolatlon. 

Ahdrb  N  db  La  Moths  e.  William  Anausu  1^33] 
[No.  loa.] 

Appeal  from  the  Circuit  Court  of  the  United 
States  for  the  SoAthem  District  of  Dllnois. 

Meatn.  A.  L.  Merriman  and  J.  H.  Orakam 
for  the  appellant  Meure.  David  FOte,  F.  W. 
Bttdcett  and  Ouy  C.  ItiMe  for  appellee. 

Marehlg,  3889.  Dtsmisaed  with  ootti,  pa^ 
snant  to  the  10th  Rule. 


ALm  T.  SiMPKiHS  e.  E,  A.  C.  FniBa  [447] 
etoL   mo.  219.] 

Appeal  from  the  CaxouH  Court  of  the  United 
States  for  the  Eastern  District  of  HissouiL 

Mr.  Paul  Bakewelt  for  appellant,  no  conn* 
sel  appearing  for  appellees. 

NoKmber  16.  1888.  Dismissed  with  costs, 
on  motion  of  Mr.  B.  A.  BaketatU,  In  behalf  of 
counsel  for  the  appellant 

D.  B.  Baldwin  v.  Mobtox  Mabts  et  oL  14291 
[No.  81«1 

In  Error  to  the  Circuit  Oouit  of  the  United 


Digitized  by 


Google 


SupBssre  CouBT  or  the  UmTSD  States. 


Oct.  Term, 


Btatn  for  the  Eastern  District  of  Yirgioia. 

Mt.  Wm.  L.  Boj/alt  for  plaintiff  Id  error. 
Mr.  S.  A.  Ayert  tor  defenduits  in  error. 

March  19, 1889.  Dismlswd  with  ooitt,  on 
utbOTitj  of  coonael  for  plaiotifl  in  error. 

[452]  JoHH  C.  Wriqht  H  al.  c.  Fatina.  O.  Mil- 
LBB  a  at.    nHo.  217.] 
Appeal  from  tlie  Circuit  Court  of  tlie  United 
Btates  for  tbe  Middle  District  of  Tennessee. 

Jfr.  2homa$  L.  Dodd  tor  q^ielluti.  Mr. 
John  P.  Murrajf  tot  wpellees. 

March  19, 1889.  Dumlned  with  coeta,  por- 
niantto  the  10th  Bole. 


|4S81  The  American  Katioral  Bake  op  Nabh- 

TiLLE  «,  Tbb  Matob  asd  Citt  CouHon. 

or  Nabhtiua   rSo.  89&] 

Appeal  from  the  Cnrenlt  Court  of  the  United 
8 tales  for  the  Middle  District  of  Tennessee. 

Mr.  Ed.  Baxter  tat  ^^llant.  No  eoonsel 
entered  for  appellees. 

March  t9, 1889.  Dismissed  with  costs,  pur^ 
•uant  to  the  lOtb  Rule. 


|44l  I  Tbb  Memphis  and  Littlb  Rook  Railboad 
CoMPAKT      reorganized)  v.  Johk  Otbb- 
tob.  Jb.,  Trustee,  «  ai.    [No.  287.1 
Appeal  from  the  Circuit  Court  of  the  united 

States  for  the  Eastern  District  of  Arkansas. 
Mmrt.  John  F.  Diilon  and  B.  C.  Brown  tor 

appellant   Mr.  U.  M.  Bote  for  appellees. 
April  S,  1889.   Dismissed  with  costs  pur- 

nant  to  the  10th  Rule. 


1 441 1  Bbrbebt  G.  MAcKraNBT  v.  Jacob  Robbr- 
babd  et  al.    [No.  242J 
In  Error  to  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  New  York. 

Mr.  8.  F.  Kneeland  tot  plaintiff  in  error. 
No  counsel  entered  for  defendants  in  error. 

April  10, 1889,   Dismissed  with  costs  pur- 
suant to  the  lOth  Rule. 


1 442 1  The  Nobthbrn  Pacific  Railboad  Coh- 
PASY  «.  Ibtih  W.  Gates.   [No.  848 J 
In  Error  to  the  Supreme  Court  of  the  state 
of  WisconsiD. 

Mr.  Jama  McNavaht  tor  plaintiff  in  error. 
No  counsel  entered  for  defendant  Id  error. 

December  3, 1888.  Dismissed  with  costs,  on 
■notion  of  Mr.  JametMcAaught,  of  counsel  for 
the  pUf  ntlfl  in  emv. 

f434]        Deb  Moeres  Natioatioh  abd  Rail- 
BOAD  CoMPABT  c<  al.  «.  Q.  H,  Candbb. 
[No.  261.1 

Appeal  from  the  Circuit  Court  ot  the  United 
States  for  the  Northern  District  of  Iowa. 

Mr.  C.  B.  GatcA  for  appellants.  Jfi*.  Ooorge 
Crane  tot  appellee. 

April  16,  1889.    Dismissed  with  costs,  per 

■tlpulation.   

1 430]  Thb  Boabd  or  Codbty  COHHnaioNKBB  of 

Labbttb  Coubtt  at  aL9.  Thb  UHmco 

States  eac  rel.  Clabbhcb  F.  Moitltob. 
[No.  262.J 

In  Error  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Kansas. 

Jfr.  B.  W.  PerfciTU  tor  plaintiffs  In  error. 
No  counsel  entered  for  defendant  In  error. 

Apra  16,  J889.  Dismissed  with  costs,  pur- 
nant  to  the  10th  Ante. 
218 


CoHBAD  Kahleb  s.  Richabd  M.  Hoe  and  [4391 
Stephes  D.  Tvceer.   [No.  257.1 

Appeal  from  the  Circuit  Court  of  the  United 
States  tor  the  Southern  Dtstrfet  of  New  Tork. 

Mr.  R  F.  £m  tot  appellaot  Jfr.  M.  B, 
Phiiipp  for  appellees. 

January  tS,  1889.  Dismissed,  per  stipula- 
tion, on  motion  of  Mr.  B.  F.  Zee,  ot  couosel 
fw  appellant 

Thb  National  Fbathbb  Dubtbr  Cokfant  |448| 
V.  Thb  Dbabbobn  Feathbb  Dostkb  Com- 
pany *<ai.   [No.  258.] 
Appeal  from  the  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  Illinois 
Meeere.  J.  A.  Sleeper  and  H.  K.  Whiton  for 
the  appellant   Metm  J.  K  Ptiree  and  O.  P. 
Fieher,  Jr.,  for  the  appellees. 

AprU  17, 1889,   Dismissed  with  costs,  pur- 
suant to  the  10th  Rule. 

Jbbqhb  C.  Tavt*.  Alansok  Stbbbe  a  al.  1448] 

[No.  259.1 

Appeal  from  the  Circuit  Court  of  the  United 
States  for  the  District  of  Rhode  Island. 

Mr.  A.  K.  P.  Joy  for  the  appellant  No 
counsel  entered  for  appellees. 

April  17, 1889.  Dismissed  with  costs,  pur- 
suant to  the  10th  Rule. 


The  Fbamkfobt  and  State  Like  Railroad  i  436] 
Company  t.  Edwabd  F,  liFOBABD  et  ai. 
[No.  mj 

Appeal  from  the  Circuit  Court  of  the  United 
States  for  the  District  of  Indiana. 

MeuTt.  A.  O.  Barrie.  W.  H.  Calkin*  and 
Clarence  Brown  tor  appellant  Mr.  B.  0.  Jn- 
gertoU  for  appellees. 

April  $S,  1889.  Dismissed  with  costs,  on 
authority  of  oonnsel  for  appellant 

W.  W.  Cbbhobb  e.  The  Ohio  and  Miastsatp-  I 
PI  Railway  Company.   [No.  272.1 

In  Error  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Kentucky. 

Motion  to  modify  judgment  submitted  Aw. 
26, 1880— Denied  Hay  iB,  1880. 

Bee  oidnion     H»rl»n.  J,,  ante,  144. 

Mmra.  John  Maton  Brotan,  Alexander  Pop$ 
SumphrcjftsiA  George  M.  Bavie  tot  plaintiff  in 
error.  Mettre.  W.  if.  Bamtey,  Laufmee  Max- 
wea,  Jr. ,  and  Mart^nmr  MattSewe  tor  defendant 
in  error. 

April  t4,  1889.  Judnnent  reversed  with 
coste  and  cause  remandedwith  directions  to  re- 
mand the  case  to  the  state  oonrt 


WiLUAM  H.  Poor  et  at.  V.  Tbb  T.  C.  Rich-  (444] 
ABDe  Habdwabb  Company.   [Na  274.] 
Appeal  from  the  Cirouit  Court  of  the  United 

States  for  the  District  of  Connecticut  Mr. 

Wm.  B.  Bimvnde  tor  qipdlants.   Mr.  C,  B. 

mteheU  for  appellee. 
April  tS,  1889.   Dismbsed  with  costs,  pel 

stipulation  of  counseL 


Gbobob  8.  Smith  et  al.9.  A.  Otebtoh. 
[No.  276.1 

Appeal  from  the  Circuit  Court  of  the  United 
States  for  the  Boutiiem  District  of  Iowa. 

Mr.  M  M.  Buibard  for  appellsats.  No 
(wunsel  entered  for  ^^llee. 

Ul  U.S. 
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April  t4, 1889,  DlamtsMd  wltb  oostB.  pui- 
muuit  to  the  10th  Rule. 

|449|  Hkhrt  Waohbr  et  ai.  t.  J.  O.  Lehui  tt  aL 

[No.  276.1 

Appeal  from  the  Circuit  Court  of  the  United 
States  for  the  Soutbero  District  of  Iowa.  Mr. 
Jtr.  jr.  Svbbard  for  appellsDls.  No  counsel 
entered  for  appellees. 

AprU  t4, 1889.  Dismissed  vilh  costs,  pur- 
niBot  to  the  10th  Rule. 

[45C]  Caltts  Touno  et  al.  v.  Charles  L.  Shel- 
don et  at.,  etc.    [No.  277.1 
Appeal  from  the  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  New  York. 

Mr.  F.  I.  Allen  for  appeUants.  Mr.  Jno.  B, 
Bennett  for  appellees. 

April  t4, 1889.  Dismissed  with  costs,  pur- 
suant 10  the  lOth  Rule. 


[44S]  Thm  RkpttbiiICait  Valley  Railboad  Com- 
PAKT  f.  The  State  op  Nebraska  ex  ret. 
Frakk  W.  Mattoon  et  al.    [No.  S66.] 
In  Error  to  the  Supreme  Court  of  the  State 

of  Nebraska. 
Mr  T.  M.  Manmette  for  plaintiff  in  error. 

Mr.  T.  F.  Burke  for  defendants  in  error. 
April  tS,  1889.  Dismissed  with  costs,  pur- 

■uaut  to  the  10th  Rule. 


|4tB]  Bkrhabd  Abmbok  et  al  v.  Edwin  A.  Hkb- 
BiTT,  late  Cotlr.etc.   [No.  289. j_ 
In  Error  to  the  Circuit  Court  of  the  united 
States  for  the  Southern  District  of  New  York. 

Mr.  Stephen  0.  Clarke  for  plaintiffs  In  error. 
Tfte  Attomey-QeTural  for  defendant  io  error. 

Marth  S,  1889.  Dismissed  on  motion  of 
Mr.  Edwin  B.  Smith,  fw  the  pliintiffli  in  error. 

[435]  The  Citt  of  Etahltillv      Wiiiiaii  H. 
HOULTON.    [No.  8B7.1 
In  error  to  the  Circuit  Court  of  the  TTnlted 
States  for  the  District  of  Indiana. 

Mr.  John  M.  Butler  for  plaintiff  In  eiTOi. 
Mr,  T.  C.  Mather  for  defendant  in  error. 

Janvarjf  t4,  1889.  Dismissed  with  costs, 
per  stipuhttion,  on  motion  of  Mr,  Walter  B. 
amSth,  in  behalf  of  counsel. 

[4S5] 

The  Citt  op  Evanbttlle  e.  AuoxrsTTn  T. 
Post.    [No.  298.] 

In  Error  of  the  Circuit  Court  of  the  United 
Slates  for  the  District  of  Indiana. 

Mr.  John  M.  Butler,  for  the  plaintiff  in 
error.  Mr.  T.  C.  Mather,  for  defendant  in 
eiror. 

April  te,  1889.  Dismissed  with  coeU,  pur- 
suant to  the  10th  Rule. 


[43S]Tbb  Cm  or  Etakbtillb  e.  The  Adousta 
SAvntoe  Bakk.   [No.  399.1 
In  Error  to  the  Circuit  Court  of  the  United 
States  for  the  DUtrict  of  Indiana. 

Mr.  John  M.  Butler,  for  the  plaintiff  in 
error.  No  counsel  ent^ed  for  defendant  in 
error. 

April  te,  1889.  Dismissed  with  coats,  pur- 
naot  to  the  10th  Rule. 

DncoKT  Clabeb  «.  Wm.  8.  Rktbubv  <I  al. 

[No.  801.1 

Appeal  from  the  Clnniit  Ooort  of  the  United 
Ul  v.  ft. 


States  for  the  Northern  District  of  Illinois. 

Mr.  Geo.  W.  Smith,  for  appellant.  Mr.  €.  M. 
OAorn,  for  appellees. 

Beomber  10,  1888.  Dismissed  per  stipule 
tloD,  on  motion  of  Mr.  G.  M.  Oabom,  at  counsel 
for  appellees. 


The  Philadelpbia  asdReadiko  Railroad  (4431 
CoKPANT  t).  Matthias  Patent.  [No.  812.1 
Id  Error  to  the  Court  of  Common  Pleas  of 
the  City  of  Philadelphia,  State  of  Pennsyl- 
vania. 

Mr.  Thomat  Hart,  Jr.,  for  plaintiff  In  error. 
No  counsel  entered  for  defendant  in  error. 

January  7,  1889.  Dismissed  with  costs,  on 
motion  of  Mr.  firHliam  A.  McKenney,  in  be- 
half of  counsel  for  the  plaintiff  In  error. 

Savuel  R.  C.  Uattbbwb  «(  o/  e.  Oeorob  1 44 1  | 

Flower  a  al.,  as  Exrs.  etc.    [No.  814.] 

Appeal  from  the  Circuit  Court  oT  the  United 
States  for  the  Eastern  District  of  Michigan. 

Mr.  Qeorge  L.  Rabertt,  for  appellants.  Mr. 
B.  J.  Bill,  for  appellees. 

January  10, 1889.  Dismissed  with  costs,  per 
stipulation,  on  motion  of  Mr.  George  L.  Bobertt, 
of  counsel  for  the  appellants. 

The  Grain  Drujc  Manctactdbers  Co.  t.  |437| 
Henrt  Reikbtedlbr.    [No.  328.1 

Appeal  from  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Missouri. 

Meatra.  E.  E.  Wood  and  Edward  Boyd,  for  ap> 
pellant   Mr.  Arthur  Stem  for  appellee. 

November  19,  1888.  Dismissed  with  costs, 
on  motion  of  Mr.  Edward  Boyd  for  appcllaot 

Freeman  A.  Fisher  et  al.  e.  The  Unio:i  |436| 
Trust  Company.    [No.  832.] 

Appeal  from  the  Circuit  Court  of  the  United 
States  for  the  District  of  Minnesota. 

JTewra.  F.  B.  Bart  and  F.  H,  Boardman  for 
appellants.  Meurt.  H.  C.  Whitney  and  Con- 
nder  U.  Willett  for  appellee. 

April  £2.  1889.  Dismissed  with  coets,  per 
stipulation,  od  motion  of  Mr.  WUiiam  A.  ife> 
Kenney.  In  behalf  of  counsel. 

Rachael  8.  Qafp  et  al  e.  Hbhrt  Eibfke.  1 436 1 

[No.  887.] 

In  error  of  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  New  York. 

Mr.  Miron  Wintlow  for  plaintiff  in  error. 
Mr.  M.  L.  Tovnt,  for  defendant  in  error. 

March  IS,  1889.  Dismissed  with  costs,  on 
motion  of  Mr.  N.  Bumont,  In  behalf  of  counsel 
for  the  plaintiffs  In  error,  as  per  stipulation. 

JOHB  B.  HOCKETT  «.  ThB  STATB  OV  IBDIABA.  I  438] 

FNo.  868.] 

Id  Error  to  4be  Supreme  Court  of  the  State 
of  Initiana. 

Mr.  John  M.  Butlerjoi  plaintiff  In  error,  no 
one  appearing  ttx  defendant  In  error. 

Marth  IS.  1889.  Dismlaied  irlth  coita,  on 
motion  of  Mr.  Jm^  B.  McDonald,  for  the 
I^aintiff  in  error. 

Nicholas  8.  DeVbibb  v.  Fbedebice  H.  1 434] 
Marsh,  Marshal,  etc..  et  al.   [No.  424.] 
Appeal  from  the  Circuit  Court  of  the  United 

States  for  the  Northern  District  of  HUdoIb. 
The  following  stipulation  was  filed: 

Sit 
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"Whereas,  all  the  rlriits  and  interesta  of  the 
United  States  in  the  aabject  matter  of  this  IIU- 

StloD  have  been  adjusted  hj  the  acceptance  by 
i  Secretary  of  the  Treasary  of  an  offer  Id 
compromise,  made  by  the  complainants,  Nich- 
das  S.  DeVries  and  Stephen  G.  DeVries,  of 
twen^-flve  hundred  dollais  (92,500.00)  and  all 
costs  of  this  suit  and  the  suit  of  the  United 
States  e.  John  T.  Haxper,  Nicholas  S.  DeVries 
«t  al. ,  upon  the  official  bond  of  the  said  Harper 
as  Collector  of  Internal  Hevenue  for  the  Eighth 
Collection  District  of  Illinois,  out  of  Which 
this  litteatioD  was  developed; 

"And  whereas,  the  said  sum  of  money  in 
compromise  has  been  paid  into  the  Treasury, 
and  the  costs  of  said  suits  amouotlcg  to  toe 
sum  of  three  hundred  and  eleren  doffars  and 
sixty  cents  ($311.60),  have  been  paid  to  the 
Clerk  of  the  Circuit  Court  uf  the  United  States, 
for  the  Northern  District  of  Illinois; 

"And  whereas,  it  is  necessary,  in  order  to 
remove  the  cloud  upon  the  complaiDant's  land, 
that  the  decree  rendered  by  me  said  circuit 
court  in  the  above  entitled  cause  should  be  re- 
Tersed  by  the  supreme  court  and  the  cause 
remanded  to  the  circuit  court,  in  order  that 
the  iujunction  prayed  for  in  the  bill  may  be 
granted  and  made  perpetual: 

"Therefore,  it  is  hereby  stipulated  and 
agreed  that  the  supreme  court  may  reverse  the 
decree  of  the  circuit  court  in  said  cause,  and 
remand  said  cause  frar  such  order  as  the  cbrcuit 
court  may  see  fit  to  make  in  the  premlaea. 

N.  T.  N.  KoBiNSon, 
J.  S.  Stevekb, 
Boln.  for  Hieholat  S.  De  Vria  et  al. 
W.  H.  H.  Miller, 

Attornejf-Goieral. 
W.  0.  Xwnia, 
AUortt^/ar  Uu  Vnitei  Btatta. 

Whereupon, 

May  IS,  1889.  Decree  reversed  and  cause 
remanded  for  such  order  as  the  Cinmit  Court 
may  sea  fit  to  make  in  the  premiaea. 

[438]  juuufl  K.  Obatkb  ei  ai.  s.  Chxbtib  0.  Oob- 
BiN.   [No.  480.] 

Appeal  from  the  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  Illinois. 

Mr.  J.  M.  Floaer,  for  appellanta.  JUr.  Wm, 
J.  Manning,  for  appellee. 

October  t9,  1888.  Appeal  of  James  M. 
Flower.  Curtis  H.  Remy  and  Stephen  8. 
Gregory,  three  of  the  appellants  in  this  cause, 
dismiaaed  with  costs,  as  per  stipulation,  on 
motion  tA  Mr.  J.  M.  FJewr,  for  appellants. 

r447j        p.  Smith  et  al  v.  Willuk  T.  Holt. 

[No.  494J 

In  Error  to  the  Circuit  Court  of  the  United 
Btatea  for  the  Nortbon  District  of  Texas. 

Mr.  Jno.  D.  T^pUton,  for  t^aintiifi  In  emr. 
Jfr.  t.  8.  Dixon,  for  defendant  lo  error. 

March  11.  1889,  Dismissed  with  ooats,  on 
motion  of  Mr.  W.  Edtlttt  PhUlip$,  for  the 
plaintiffs  in  error. 

14271  Fraitcis  Adams  t.  Thb  Town  of  LAnsDro, 
'  rao.  809.] 

In  Error  to  the  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  New  Tork. 

Jfr.  Jamee  R.  Cox  for  plsintiff  in  error.  Mr. 
FrancU  Eeman  for  defendant  in  error. 
»0 


Janvarn  4, 1889.  Dismissed  with  costs,  per 
stipulation,  on  motion  of  Jfr.  Oloraue  A.  Sm- 
ard,  in  behalf  of  counsel 

Thb  Fihbt  National  Bank  or  St.  Johns-  (436] 
BUBT  «.  Obobob  W.  Hbhdbb.  ReceiTer. 
etc.   [No.  088.] 

In  Error  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Vermont. 

OeMer  18, 1888.  Judgment  affirmed  for  the 
sum  of  twenty-nine  thousand  four  hundred 
and  fifty-four  dollan  and  eighty-four  cents, 
without  costs,  on  motion  of  JIfr.  J.  D.  Boute,  la 
behalf  of  the  parties,  as  per  st^lation  signed 
by  the  parties. 

H.  H.  Qoodbll  v.  Georob  ERtECBBAtnc.  r^37| 
Sheriff  of  Dbs  Moines  Cotnrar,  Iowa. 

g^o.  587.J 
upreme  Court  of  the  State 

of  Iowa. 

Mr.  Wirt  Dexter,  for  plaintiff  In  error.  Jfr. 
A.  J.  Baker,  for  defendant  in  error. 

December  14, 1888.  Judgment  reversed  with 
costs,  per  stipulation,  on  motion  of  Mr.  J.  M. 
Wilton,  in  behalf  of  counsel,  and  cause  re- 
manded with  an  instruction  to  enter  m  judg^ 
ment  discharging  the  plaiotifl  In  error  from 
custody. 

BOSBRT  J.  HtlBBABD  V.  GBOKOS  OrAA 

Admr.,  etc.   [No.  601.1 
Appeal  from  the  Circuit  Court  of  the  United 

States  for  the  Northern  District  of  Iowa. 
Mean.  C.  H.  Gateh  and  WiUiam  Gonnor.tor 

appellant   Jfr.  Oeo^e  Orane,  for  appellee. 
Deeember  18,  1888.    Dismissed  with  costs, 

per  stipulation,  on  motion  of  Jfr.  D.  B.  Hendtr- 

ton,  in  behalf  of  counsel. 


EmiltS.  Wolcottv.  Georob Cbanb,  Admr.*  r4Sll 
etc.  INO.608.J 

Appeal  from  the  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  Iowa. 

Meun.  C.  B.  Oatch  and  WiUiam  Connor,  for 
appellant.    Jfr.  Oeorqe  Orane,  for  appellee. 

Deeember  18, 1888.  Dismissed  with  costs,  per 
stipulation,  on  motion  of  Jfr.  D.  B.  Benderton, 
in  hehalf  of  counsel. 


HxHBT  Bm  SL  Thb  Cttt  of  New  Oblsahb.  14301 

[No.  664.] 

In  Error  to  the  Circuit  Court  of  the  United 
Slatea  fbr  the  Eastern  IMstrict  of  Louisiana. 

Memt.  B.  S.  ^rnirand  E.  B.  Mruttaehnitt, 
for  plaintiff  In  error.  Mr.  Henry  0.  Mtilgr,  for 
defendant  In  error. 

Oetcber  St,  1888.  Dismissed  with  costs,  as 
per  stipulation,  on  motion  of  Jfr.  S,  B.  Krutt- 
khniU,  tat  pMntiff  In  error. 

Robbbt  R.  Prentiss  e.  Thb  Citt  of  New  [4441 
Obleakb.   [No.  655.1 

In  Error  to  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Louisiana. 

Meun.  B.  H.  FarrortnA  E.  B.  KrvttaeJinitt, 
for  plaintiff  in  error.  Jfr.  Anry  A  MiUtr,  tat 
defendant  in  error. 

October  tt,  1888.   Dismissed  with  costs, 
per  stipulation,  on  motion  of  Jfr.  E.  B.  Kntt^ 
seftnM,  of  counsel  for  the  plaintiff  in  enor. 
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[451 1 JOHH  B.  Whitbhiad  v.  The  Cmr  or  Naw 

ORLBAHi.    [No.  666.1 
la  Error  to  tfa«  Circuit  Court  ot  the  United 

States  for  tbe  Eaatem  District  of  Louisiana. 
Hmrt.  B.  B.  Farrar  and  B.  B.  SrvUtehntti, 

for  plaintiff  in  error.   Mr.  Bienrjf  C.  MiUer,  for 

defendant  In  error. 

October  tX,  1888.    Dismissed  with  costs,  u 

per  Blipulation,  on  motion  cf  Mr.  B.  B.  Knttt- 

tchnitt,  ot  counsel  for  the  plaintiff  in  error. 

[44iS)  Wh.  H.  Robertson,  Collector  of  the  Port  of 
New  York  «.  Frederics  S.  Pibkitb. 
[No.  671J 

In  Error  to  the  Circuit  Court  of  the  United 
States  for  tbe  Southern  District  of  New  York. 

The  Atiomeji'Oeneral,  for  plaintiff  In  error. 
Jtfr.  8.  0.  darks,  for  defendant  in  error. 

a&tfmber  19,1888.  Dismissed  with  costs,  on 
notion  of  Mr.  Auittant  Attomtif'Qtiural 
Maury,  for  plaintiff  in  error. 

1 405]  Fbitk  Mmkebk  «.  The  Citt  ov  Atlakta. 
JNo.  674J 
In  Error  totheSaprameCourtof  tbeStateof 

Oeorgia. 

Mr.  Eolu  BmitA,  for  plaintiff  in  error.  Mr. 
S.  W.  Packard,  for  defendant  in  error. 

April  IS,  1889.  The  death  of  Fritz  Menken, 
tbe  plaintiff  in  error  in  this  cause,  having  been 
suggested  bv  Hr.  Pope  Barrow  In  behalf  of 
Mr.  Hoke  Smith,  of  counsel  fortbesaid  plaint- 
iff in  error,  and  it  appearing  to  tbe  court  that 
this  is  a  cnmlnal  case  it  Is  considered  by  tbe 
rourt  that  this  cause  has  abated,  llkerefore.  it 
is  ordered  and  adjudged  by  tlie  court  that  Uie 
writ  of  error  in  this  cause  tw,  and  the  same  is 
hereby,  dismissed. 

14331  AiTDRBw  J.  Cbopbkt*.  ThsCounttofOage. 
[No.  fl»6.] 

In  Error  to  tbe  Cirouit  Court  of  the  United 
States  for  the  District  of  Nebraska. 

Mr.  J.  M.  Wootvxrrih,  for  the  plaintiff  In  er- 
ror. Memt.  Charlet  F.  Manderton  and  Robert 
8.  Bibb,  for  defendant  in  error. 

Mai/  IS.  ^S39.  Disoiissed,  per  stipulation, 
on  motion  of  Mr.  WHUam  A.  MeJbnnep,  in 
behalf  of  counsel. 


[438]  U.  H.  Qkbxh  t.  R.  T.  MArEsetal.   [No.  702.1 
In  Error  to  tbe  Supreme  Court  of  this  State  of 
California. 

Mr.  W.  J.  Johntton,  for  ^ntiff  lo  etior. 
Metsrt.  Q.  WiUy  Welt*  and  Walter  Van^u, 
for  defeodants  ui  error. 

March  6, 1889.  IMsmlssed  with  costs,  on 
motion  of  Mr.  IK  J,  Johntton,  for  plalntiit  In 

error.   

[430]  Chris.  Bohh  e.  D.  W.  HcLAnx.   [No.  781.] 

In  Error  to  the  Supreme  Courtof  the  State  of 
Iowa. 

Mr.  P.  mnry  Smyth,  for  plaintiff  to  error. 
Meam.  W,  B.  BUtke  and  A  IT.  Padcard,  for 
4ef ndant  in  error. 

April  at,  1889.  Dismissed  with  coMs.  pur- 
auant  to  authority  of  counsel  for  plaintiff  in 
«rror,oainoUoaof  Jfr.  WiUium  A^McEuMey, 
in  behalf  of  counsel. 

KS7]  Tbs  Amkrican  Diamokd  Rock  Bobiho  Cok- 
PAn-  V.  Chablcs  Shkldoh  d  aL 
{So.  741.] 

m  eg. 


Save  e.  Thb  Kdtland  Makbm  Compaitt 
[No.  742.] 

Same  v.  Edsoh  P.  Oilsor  et  al.  [No.  9S7.] 
Bamb     Thb  BiTTHBHi.Ain>  Faixs  Mabblb 

Gompamt.   [No.  958.] 
Bake  e.  Carlos  Shbrmak  et  al.   [No.  939. 
Saub  v.  Eli  J.  Hawlet  et  at.     No.  960. 
Same  «.  Wthab  Flint  et  al.      No.  961. 
Same  e,  Willxak  W.  Kellet.     No.  963. 
Saub  «.  Jobiah  B.  Hollibter.    No.  963. 
Same  v.  J.  K.  Frebdlbt  et  al.    [No.  964.^ 
Same  e.  Thb  Ooluubian  MLablb  Comfast. 
[No.  966J 

Saxb  «.  Thb  GtiTTBR  Habb&b  Gompaht. 

[No.  966. 1 

Appeals  from  the  Circuit  Court  of  the  United 
States  for  tbe  District  of  Vermont 

Mr.  B.  Q.  Thompeon^  for  appelluit.  Mr. 
B.  T.  Bice,  for  appellees. 

December  MO,  1888.  Dtsmlssed.  with  costs, 
pursuant  to  tbe  10th  Rule. 

The  Continental  Lifb  Inscrance  Compa-  1 432] 
NT  OF  Hartford,  Conhecticct,  r.  Ank 
Eliza  Rhoads,  Admrx.,  etc.   [No.  768.] 
In  Emw  to  the  Circuit  Court  of  tbe  United 

States  for  the  Eastern  District  of  PennsylTsnia. 
Mr.  Samuel  C.  Perktne  for  the  plaintiff  In 

error.    JIfr.  B.  T.  ComweU  for  the  defendant 

in  error. 

October  t6, 1888.  Dismissed  as  per  stipula- 
tion, on  motion  of  Mr.  J.  K.  MeVammon,  in 
behalf  of  counsel  for  the  plaintiff  Id  error. 

Elijah  Rookb  el  al.,  etc.,  e.  H.  D.  Shrews*  |446l 
siniT  et  at    [No.  761.1 

Appeal  from  tbe  District  Court  of  the  United 
States  for  tbe  District  <A  West  Virginia. 

Mr.  W.  P.  Subbard  for  appeUanta.   J(r.  JBS. 
B.  Knight  for  appellees. 

April  tt,  1889.  Dismissed  with  costs,  pa 
stipulation,  on  motion  of  Mr.  WiUiam  A.  Jfo* 
KeniMy  in  behalf  of  counsel. 

Clarence  H.  Vbmnbr  e.  The  Atchisok,  [449] 

TOFEKA  AND  SaNTA  Fe  RaILB0AJ>  GOIC* 

pant  et  al.   [No.  788.1 
Appeal  from  tbe  Circuit  Court  ol  the  United 
States  for  the  District  of  Kansas. 

Mr.  W.  A.  {ThdenwMf  for  appellant.  Meme. 
George  B.  Peek  and  Sigourney  Butter  for  ap- 
pellees. 

January?,  288$.  Dismissed  per stlpulathu. 
on  motion  of  Mr.  Sigourney  ButtcTt  of  counsel 
for  the  appellees. 

The  Chicaoo,  Mtlwaukeb  &  St.  pAULRAiZf  [432] 
WAT  Cohfant  eial  t.  Dknnis  Lodbobn. 
[No.  862.J 

In  Error  to  the  Circuit  Court  of  the  United 
States  for  tbe  Northern  District  of  IlUnois. 

Mr.  Biwin  Wicker  for  plaintifEs  la  error. 
No  counsel  entered  for  defendant  In  error. 

Janvarv  t,  2889.  Dismissed  with  costs,  on 
motim  of  Mr.  Bdwin  Wittker  oS  counsel  for 
plalntlfh  in  error. 

Tbb  Wxstbrk  Aib  Lam  GoBSTBHomut  [450] 
CouPANT  e.  William  A.  HcGtLLzs  a  ai. 
[No.  904  ] 

In  Error  to  the  Circuit  Court  of  the  United 
States  for  the  Northern  Distiict  of  Illinois. 
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Oct.  Tbhm, 


Mr.  Bffwin  Walker  for  plaintiff  in  erroT. 
jr.  J<>hn  S.  Cooper  tor  defendants  in  error. 

Janvarjf  S,  1889.  Dismissed  per  stipula- 
tion, each  pai-ty  to  pay  It*  own  costs  in  this 
court,  OD  motioD  of  Mr.  Edwin  WiUker,  at 
counsel  for  Ibe  plaintiff  in  error. 

f 440]  The  Loutbvillb  Citt  Railway  Compaiit  e. 
The  Central  Pasbehoer  Railboad  Cok* 
PAST.   JNo.  906.1 

Api»eal  from  the  Circuit  Court  of  the  United 
States  for  the  District  of  EeatuckT. 

Mr.  Alexander  Pope  Humphrey  for  the  appel- 
lant.   Jifr.  John  Mason  Brown  for  the  appellee. 

April  £g,  1889.  Dismissed  with  costs,  per 
stipulation,  OD  motion  of  Mr,  J^n  Matm 
Brown,  for  the  appellee. 

[446]  Jaueb  W.  Bodobrbv.  ThbSbtenth Nation- 
al Bank  op  Philadelphia  «ta^  [No.  980.1 
Appeal  from  the  Circuit  Court  of  the  tjnited 

States  for  the  Western  District  of  Virginia. 
Mr.  J.  Randolph  Tucker  for  appellant,  no 

oounBel  appearing  for  appellees. 
January  SI,  1889.    tnamiased  with  coats, 

on  motion  of  ifr.  /.  Band^A  Tutktr,  for  the 

appellant. 

1 306]  GxoROV  B.  LiBT  V.  The  Comuoswealth  op 
Pennsylvania.    [No.  984.1 

In  Error  to  the  Supreme  Court  of  the  State 
of  Pennarlvania. 

Mr.  W.  P.  PvtUr  for  plaintiff  in  error.  Mr. 
W.  D.  Porter  for  defendant  in  error. 

December  10, 1888.  The  death  of  Qeorge  B. 
List,  the  plaintiff  in  error  io  this  cause,  having 
been  sufr^eeted  in  a  communication  from  coun- 
sel for  defendant  in  error  to  the  clerk,  and  it 
app^ns  to  the  court  that  this  is  a  criminal 
case,  it  IS  considered  bj  the  court  that  this 
cause  has  abated. 

Therefore  it  Is  ordered  and  adjudged  by  the 
court  that  the  writ  of  error  in  this  cause  be, 
and  the  aame  la  heret^,  diamlssed. 


1447]  John  A.  Smith  «.  H.  D.  Dewibe.  [No.  1063.] 
In  Error  to  the  Supreme  Court  of  the  State 
of  Kansas. 

Mr.  Otcar  Fount  tor  the  plaintiff  In  error. 
Meurt.  A.  T.  Britton  and  A.  B.  Avtone  for  de- 
fendant in  enor. 

March  18, 1889.  Dismiited  with  ooati,  on 
motion  of  Mr.  A.  B.  Browns,  for  the  ilefendant 
In  enor.  as  per  stipulation. 

|429]  The  BAi.TnioRE  and  Potomac  Baxlboad 
Company  v.  Charles  R  L.  Cbown. 
[No.  1166.) 
Sake  «.  Henry  M.  Knight.  [No.  11670 
Bake  v.  Charleb  C.  Anderson.  [No.  lltfS.] 
Savec.  Mary  H.  Rowland.   [No.  1169.1 
Bake  v.  Elizabeth  Stroebsl.    [No.  1170.] 
Same  v.  William  Neitzy.   [No.  1171.] 
Sambv.  Sarah  0.  Richards.   [No.  1172.] 
In  Error  to  the  Supreme  Court  of  the  District 
of  Columbia. 

Mr.  Enoch  Totten  for  the  plalntiflaln  error. 
Mmr».  Samuel  Maddox  and  &  &  BnM»  for 
defendants  in  error. 

April  17, 1889.  Dismissed  for  the  want  of 
jurudlctlon  on  the  uithorlty  of  the  dediion  of 
this  oourt  in  the  case  of  The  Baltimore  and  iV 
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tomae  Railroad  Company  t.  Bopkina,  No.  1178. 
on  the  docket  for  the  present  term,  on  motion 
of  Mr.  8.  8.  Benkle,  of  counsel  for  the  defend- 
ants In  errOT,  as  per  sttpolatiin. 

The  Baltimobs  and  Fotomao  Raxlroa])  [420J 
Company  v.  Linden  Kbnt  and  James 

Lowndes.  Administrators,  ete.   [Na  1174.] 

Appeal  from  the  Supreme  Court  of  the  Dte- 
trict  of  Columbia. 

Mr.  Enoch  Totten,  for  appellant.  Mr.  Lin- 
den, Kent,  for  appellees. 

April  1,1889.  Dismissed  perstipulatioo.on 
motion  of  Mr.  William  A.  McKenneg,  In  behalf 
of  coimsel  for  appellant. 

Walter  B.  Bbooes  «.  Adolph  Ahrenb,  Bur-  1 431] 
viving  Partner,  etc    [No.  1200.] 

In  Error  to  the  Court  of  Appeals  of  the  Htatc 
of  Maryland. 

Mr.  Skipicfth  Wilmer,  for  plaintiff  in  error. 
No  counsel  entered  for  defendant  in  error. 

NoKtnber  £6.  1338.  Dismissed  with  oosu, 
on  motion  of  Mr.  Frank  P.  Otark,  In  behalf  of 
counsel  for  plaintiff  in  error. 


F.  A.  Wilde  e.  Datid  BiBCHER«f  at  [451] 

[No.  1364.] 
In  Error  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Colorado. 

Metart.  B.  M.  Hughea  and  Joeeph  W.  Taylor, 
for  the  plaintiff  in  error.  Meetrt.  J.  U. 
McOowan  and  CharUt  B.  Out  for  defendania 
in  error. 

May  IS,  1889,  Dismissed  per  stipulation, 
on  motion  of  Mr.  WUtiam  A.  MeKenn^,  In 
behalf  of  counsel. 

Hanson  E.  Lewis  and  0.  S.  L.  Leach,  At  1 440] 
signees,  etc.  v.  CHBsrrBB  W.  WiTTBRS,  Re- 
ceiver, etc.   [No.  1865.) 
Appeal  from  the  Circuit  Court  of  the  United 

States  for  the  District  of  Vermont. 
Mr.  A.  O.  Safford.  for  the  appellants.  Mr. 

Albert  P.  Oroee,  for  the  appellee. 
May  IS,  1889.   Dismissed  per  sHpalatlon. 

on  motitm  of  Mr.  WilHam  A.  JfeAmuy,  In 

behalf  counsel. 

R.  T.  WnsON  et  al..  Partners  as  R.  T.  WnMV  t^^^  1 
AND  Company,  v.  B.  L.  Hardiho  et  aL 

[No.  1393.] 

In  error  lo  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  lows. 

Meaert.  GharletA.  Clark  and  N.  M.  Hubbard. 
for  plaintiffs  in  error.  Mr.  B.  F.  Kauffman, 
for  defendants  in  error. 

January  7,  1889.  Dismissed  per  sUpulfr 
tlon,  on  motion  of  Mr,  William  A,  MeKennegt 
in  behalf  of  connseL 


HoBACB  Bougbton  ct  at.  «.  The  Chabtbb  [430] 
Oax  Lipb  Insubancb  Company  ei  aL 
[No.  1414.) 
Appeal  from  the  Supreme  Oourt  of  the  Dl*- 
trictof  Columbia. 

Oetcber  tt,  1888.  Docketed  and  dismissed 
with  costs,  on  motioD  of  Jfr.  &  A  JBmd,  for 
appellees. 
Ho  one  opposlnffi 
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1 436 )  EHAnnra  Qwn  v.  Tnx  South  Cotikgtox  and 

CiHGDnrjLTi  Stbebt  Railway  Comfant. 
LNo.  1489J 

In  Error  to  tbe  Circuit  Court  ot  the  Uotted 
8ttt«t  for  the  Southpm  District  of  Ohio. 

Mr,  0«eTg$Boadley,totp\ainXiS  la  error.  No 
cooomI  entered  for  defendant  in  error. 

March  t8, 1889,  DiBmisaed  with  cons,  on 
motion  of  Mr.  Otorg*  IIoadt0i/,U>t  tbe  plalntlfl 
In  error. 

14481  Albert  J.  Shith  €t  at.  t,  Jawm  W.  Mujjcb 
'  etal,   fNo.  1406] 

Appeal  from  the  Circuit  Court  of  the  United 
BUtes  for  tbe  District  of  Rhode  Island. 

NoMtnber  9, 1888.   Docketed  and  dlsmiseed 
with  costo  OD  motion  of  Mr.  FiSmon  BtaU^  irf 
oounael  for  appelleea. 
No  one  oppcwlng. 

(430 1  HiitiA  B.  Batcheuaeb  e.  JoHK  Brzoksll. 
fNo.  148ai 
In  Error  to  the  Bupreme  Court  of  the  State  of 
California. 

A'ovmber  19, 1888.  Docketed  and  dlsmlsaed 
with  coots  on  motkin  oS  Mr.  Jamm  tMmdttt  for 
defendant  in  error. 

Mo  opposition. 

|446]  AsouH  E.  Root,  ladlTlduaUr  andas  Admr., 
etc. ,  e.  Adolph  E.  Bobik  tt  at.   [No.  1447.  ] 
Appeal  from  the  Circuit  Court  or  tbe  TJoIted 
Btates  for  the  Easten  Dlitrlct  of  PennsTlTania. 

JDeeenOer  S,  J888.  Docketed  and  dumlsaed 
with  costs,  on  motion  of  Mr,  J.  EvSUg  JalUm, 
ct  counsel  for  the  appellees. 
No  one  opposiog. 

[438]  BuL&H  Althu  Hiu  «.  WnxuM  Shabon. 
[Na  14I«U 
Appeal  from  the  Circuit  Court  of  the  United 
States  for  tbe  Northern  District  of  California. 

December  14, 1888,   Docketed  and  dlsiolssed 
with  costtvoD  motion  of  Mr,  Bmy  S.  Ifavia, 
of  counsel  for  wpetlee. 
No  one  opponng. 

(443]  K.  D.  PAonn  «.  Jacob  Frbt,  Marshal  of  the 
CiTT  CocBT  09  Battimoke.   [No.  1464.] 
Appeal  from  tbe  Circuit  Court  of  the  United 

States  for  the  DistHct  of  Maryland. 
Mr.  John  S.  Handy,  for  appellant  No 

counsel  entered  for  appellee. 
March  t8,  1889.   Dismissed  with  costs,  on 

motion  of  Mr,  Qeorga  SoadOty  In  behalf  of 

couoaet  for  tbe^pellanfc, 

Ul  U.  & 


Okorqe  R.  Fahmer,  Assignee,  etc.,  e.  WaZt  [4351 

TER  H.  COBBAH.    [No.  1485.1 

In  error  to  the  Supreme  Court  of  me  TerrI* 
tory  of  Dakota. 

Jauuarsl4, 1889.  Docketed  and  dismissed 
with  costs^on  motion  of  Mr,  8,  8.  BurtUtt,  tor 
defendant  In  error. 

Ko  erne  opposing. 

HoLLOff  Parker  e.  Elizabbtr  Dbrrt.  as  14431 
Executrix  of  tbe  Last  Will  of  Tim otet  P. 
DsjTNY,  Deceased.   [No.  I486.] 
Appeal  from  tbe  Supreme  Court  of  the  Tei^ 

ritory  of  Washington. 
Januarii  IS,  18S9.    Docketed  and  dismissed 

wltb  costi,oa  motion  of  Mr,  Jama  K  Eofftdcer, 

•fr.,  for  tbe  appellee. 
No  one  opposing. 

TBLAaoo  J.  Case  v.  Allax  C.  MoAbtbub  |4311 

M  at.  JNo.  1528.] 

Appeal  from  the  (nrcuit  Court  of  tbe  United 

States  for  tbeSoottaem  District  of  Ohio. 

March  tl,  1889.  Docketed  and  dismissed 
with  costs,  on  motion  of  Jfr.  XawfWiM  MaiteeU, 
Jr.,  for  tbe  q;ipelleos. 

No  one  cppodag, 

Jehu  Grat  «.  Allah  C.  McAbtrub  «t  at,  1 438] 
[No.  1639.] 

Appeal  from  the  Circuit  Court  of  the  United 
States  for  tbe  Boutbem  District  of  Ohio. 

March  tl,  1889.  Docketed  and  dismissed 
with  coats,  on  motion  of  Mr.  Lawrence  Ma» 
laettjjr.  for  appelleei. 

No  one  opponng. 

OsoAB  Hugo  Webber  e.  The  Cohhoh-  |4S0] 
wralth  or  Penhstltabia.   [No.  1S84.] 
In  error  to  the  Supreme  Court  of  the  State 

of  FennsylTania. 
March  18,  1889.   Docketed  end  dismissed 

wltb  costs,  on  motion  of  Mr.  Oeorge  8,  Graham, 

for  the  deSsndant  in  error. 
No  one  oppoafaig. 


Oharlbs  H.  Prebcott  et  al.9.  Jobb  K.  Ad-  1 444] 

AMB.   [No.  1551] 

In  Error  to  the  Circuit  Court  of  tbe  United 
States  for  tbe  Western  District  of  Fennsyl- 
Tania. 

April  tt,  1889.  Docketed  and  dlsmiaeed 
wltbco6ts,on  motion  of  Mr.  Witti0mA,Me- 
Eennejf,  for  tbe  defendant  In  error. 

Nocae^podng. 
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[42T]  J.  W.  Ahbrobk  et  al.  v.  The  Boabd  of  Com- 
mSSIONEIRS  OF  PiLOTB.    [No.  78.] 
Id  Error  to  the  Supreme  Court  of  the  State 

^  New  York.   

Meam.  OAaMorrU  and  Miehad  S.  CardMo. 
for  plaintiffs  in  error.   Mr.  William  Mien  But- 
ter, for  defendant  in  error. 
May  19.  18S8. 

1 448)  The  Union  Pacific  Railway  Comtant  e. 
Alvut  D.  BowKRa.   [No.  151.]. 
In  Error  to  the  8a|Keme  Court  of  the  Terri- 
tory  of  Utah. 

Jfr.  JW»  F.  Dillon,  for  plaintiff  Id  eiror. 
Mmr$.  Arihvr  Brown,  J.  Q.  Sutherland  aod 
J.  R.  MeBride,  for  defendant  In  ernv. 
AuffUit  10, 18S8. 

[445]  Ellen  D.  Richarimon  v.  Hadbicb  V.  Bbbb- 
NAHAN  et  al.   [No.  162.] 
Appeal  from  the  Circuit  Court  of  the  United 
States  for  the  District  of  Massachuaetta. 

Jfr.  WiUiam  A.  Maeieod,  for  appellant.  Jfr. 
Ckarla  Allen  Taber,  for  apptilleea. 
Septmber  17, 1888. 

l440]JijMB  HcHkdbt  «.  The  New  York,  Lakb 
Erik  and  Westebk  Railroad  Coxpaitt. 

[No.  170.] 

In  Error  to  the  Circuit  Court  of  the  United 
Slates  for  the  Southern  District  of  New  York. 

Mr.  Benry  Arden,  for  plaintiff  in  error.  Mr, 
WiUiam  O.  Choate,  for  defendant  in  error. 

June  19, 1888. 

14471  J.  Fbbdkrick  Sbebder  e.  Jambs  Shahvok. 
[No.  218.1 

Appeal  from  the  Circuit  Court  of  the  United 
States  for  the  Eaatem  IXstrlct  of  Pennayt- 
▼•Dia.  ^   

Meurs.  8.  8.  BoUingeuorth  and  Samva  W. 
Pmnypacker,  for  appelluL  Jfr.  Hmrn  B. 
JEUmundi,  for  appellee. 

S^tternber  17, 1888. 

[447]  J.  Fbbdxbios  Sbsedkr  e.  Jahu  Bhaxxoh. 

[No.  319.1 

Appeal  from  the  Circuit  Court  of  the  United 
States  for  the  Eaatem  Dlatrlct  of  Fenn^lTanla. 

Metm.  &  B.  BoOinfflMortk  and  Samuel  W. 
Fmnt/peOttr,  for  appellant.  Jfr.  Mmrtf  R 
MmunOe,  in  aro^llM. 

Siptember  87. 1888. 

m 


Qeoboe  Gibbox  v.  The  Mill  Creek  Dis>  [437] 
TiLLrno  Company.   [No.  241.] 
Appeal  from  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Virginia. 

Jfr.  L^h  R.  Page,  for  appellant.   Jfr.  Jno. 
A.  Coke,  for  appellee. 
September  U,  13S8. 
Sec  Book  80,  p.  1083. 


The  Bdllion,  Beck  and  Chamfiok  Mm- |  431] 
iNQ  Company  c.  The  Edreka  Hill  Mih- 
iMO  Company  et  al.   [No.  461.] 
Appeal  from  the  Supreme  Court  of  the  Ter 

ritory  of  Utah. 
Mr.  Arthur  Brown,  for  appellant.  Jfr. 

Moeee  Kirkpatriek,  tar  appelleea. 
S^tember  89,  1888. 

The  U.  8.  ex  rd.  Columbus  Drew  etal.  e.  (449] 
Marie  A.  Yalbmtinb  et  al.   [No.  467.] 
Appeal  from  the  Circuit  Court  of  the  United 

States  for  the  Northern  District  of  Florida, 
iff-.  Attomey-Qmsrai,  for  ^pellanta.  Jfr. 

E.  Buibee.  for  appellees. 
JuM  14, 1888. 

M.  K.  Lewib  e.  N.  C.  Clam.   [No.  600.) 
Appeal  from  the  Circuit  Court  of  the  United 
States  for  the  District  of  Nebraska. 

Mr.  J.  M.  WooUoorth,  for  appellant.  Matre. 
Nafhan  8.  Haraooduxd  John  H.  Amee,  for  ap- 
pellee. 
June  6,  1888. 

The  Union  Pacific  Railway  Compaht  •.  [448] 
Addison  J.  Lake.   [No.  668.] 
In  Error  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Colorado. 

Mr.  John  F.  Dillon,  for  plaintiff  In  error. 
Jfr.  W.  8.  Deekor,  for  defendant  in  error. 
Avgutt  10, 1888. 

David  N.  Miller  e.  Lewis  Colb.  f*^') 
(No.  74a] 

In  Error  to  tbeXHrcnlt  Court  of  the  United 
States  for  the  District  of  Nebraska. 

Jfr.  ffwm  J?.  i¥t(eA«M,  for  plaintiff  In  error. 
Jfr.  /.  Jr.  woolvterSi,  for  defendant  in  enoi. 

Awutt  10,  int, 

Ul  17.  S. 
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THE  DEOISIONB 

Supreme  Court  of  the  United  States, 

AX 

OOTOBER  TERM,  1889. 


oopr  of  o^nlOD  record  Btrlctir  followed,  except  m  to  sucta  reference  woidi  and 
ll^urei  aa  are  Inoloeed  In  braolceU.] 


THE  METROPOLITAN  RAILBOAD  COM- 
PANY, Plff.  in  Err., 

9. 

THE  DISTRICT  07  COLUMBIA. 
0M8.aBeiMrter^  «d.l-2IU 

ZH^riet  ef  OdiuvHAa  a  munteipal  eorpora- 
Uon—^twraeed  in  and  governed  by  Statute 
UmitatiaM—imptisd  obligation— action, 
vhen  within  ttat^, 

L  TheDlstrfotof  OolttinMi  MBtninitdiMd  eorpo- 
xmtion,  bavinff  arlBht  to  aue  Md  be  Boed,  ud  la 
nibjeot  to  the  onUnsry  rules  that  iroveni  the  law 
of  prooednre  between  prlrate  person*. 

IL  The  District  of  OcduinUa  la  embraoed  lo  the 
tenet  of  the  Staitnte  of  limltatlODS  fn  force  is 
that  Diatrfct. 

ft  IfBDlatpal  ooiporatloiia  an  embraoed  vtthln 
the  word*  of  such  statute,  and  are  amenable 
thereto. 

4.  An  action  founded  on  an  Implied  obllgstloo  to 
zeUnbnrse  plalatUt  for  defendant's  breach  of 
dut7  Imposed  bj  statate,  and  the  required  per- 
formaooe  of  tbatdatr  bj  the  plaintiff  In  conse- 
quence, Is  an  action  of  Bssuminlt. 

ft.  The  fact  that  the  dotr  which  defendant  failed 
to  perform  was  a  statutory  one  does  not  make 
the  action  one  upon  the  statute;  such  an  action 
la  one  within  said  Statute  of  LfmltaUona. 
[No.  6. 1 

Arguti  JVm.  ft,  088.   Amidtd  Oet.  Ml,  1S89. 

IV  ERBOR  to  tbe  Supreme  Court  of  ffae 
DtBtcict  of  Columbia,  to  review  ■  Jndg- 
neot  in  favor  of  tbe  DliirkA  of  Columbia, 
tbe  plaintiff  below,  for  work  done  and  mate- 
rials famiabed  by  It  in  paTiog  etreets  Id  tbe 
Oily  of  Washington,  In  cooseqaence  of  tbe 
failure  of  tbe  MetropoTftan  Railroad  Compaoy 
to  do  Bucb  work  and  furoiab  sncb  materul  in 
accordaiKe  wttb  Its  duty  aa  prescribed  by 
Matute;  and  also,  to  review  the  ruling  of  tbe 
court  below,  snstaiolaR  a  demurrer  to  pleas  of 
tbe  Statute  of  Umitationa  filed  by  said  Com- 
pany. Bfomeilaiid  rmandtd.  with  tttnetfoiu 
to  onttr  Judgment^  mid  Railroad  Qmpony, 
4tf(mdant,  on  the  demumr  to  tho  ploa  of  vu 
matute  of  ZdfiUtationt. 
Tbe  fact)  ere  stated  In  tbe  opinion. 
Opinion  below.  1  Mackey,  89L 
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Mestre.  W.  D.  Davids*  and  Hat*l  Wa> 
•out  for  plaioUfT  in  error: 

There  is  nothing  to  take  the  case  out  of  the 
well-eatablisbed  rule  as  to  voluntary  pavmenta. 

BaUimore  t.  Bughsi,  1  Oill  A  J.  480.  498; 
4  Walt.  Act  and  Def.  450,  4M,  457.  463,  and 
cases  cited;  Broom,  Legal  Hazims,  255,  2S6; 
Union  Pao.  R.  Co.  v.  Dodge  Countv.  96  U.  8. 
545  (25: 197);  Stil^eaukee  <£  M.  R.  Co.  v.  Sout- 
tor,  HO  U.  8.  13  Wall.  617  (20;  648);  Detroit  v. 
Martin,  34  Mich.  170,  22  Am.  Rep.  612,  and 
note,  519;  Block  t.  Ward,  27  Mlcb.  101. 15 
Am.  Rep.  162,  and  note,  171;  Badieh  f. 
Butehine,  96  U.  8.  210,  218  (24:  409,  410); 
Baltimore  t.  L^erman,  4  Gill,  42S,  45  Am. 
Dec.  145,  and  note.  168;  Regan  v.  Batdtein, 
126  Mass.  485,  80  Am.  Ret>.  689. 

The  District  bein^  a  municipal  corporation, 
ibe  Statute  of  Limitations  can  be  pleaded 
where  it  could  be  pleaded  against  a  natural 
person. 

Dillon,  Man.  Corp.  (8d  cd.)  %  668;  Wood, 
Lira,  of  Act.  93,  94;  Cincinnati  v.  First 
Preeb^terian  C/tureh,  6  Ohio,  298;  Cincinnati 
T.  Ecane.S  Ohio  St.  694;  Lane  v.  Kennedy, 
18  Ohio  St.  43;  ©wna  v.  Erie  County.  B6  Pa. 
232;  Armetnmg  t.  Dalton.  4  Dev.  L.  (N.  C.) 
668;  St.  Oharlet  County  v.  PmeeU,  iZ  Mo.  525; 
SehoetiHreetortqf  8t.  OharUe  Tap.  t.  Goergee, 
60  Mo.  194;  Fort  Smith  t.  MeKiibin,  41  Ark. 
45:  Dudiey  t.  FrankfoH,  12  B.  Mon.  611. 

Tbe  Statute  of  Limitations  runs  against  a 
municipal  corporation. 

Petla  V.  Seholte.  24  Iowa,  988;  Kennebunk- 
port  T.  Smith,  SS  Me.  445;  North  Empetead 
T.  Bempttead,  S  Wend.  109;  Rowan  t.  Ihtrt- 
land,  8  B.  Moo.  283:  Lite/^field  t.  Wilmot,  % 
Root  (Conn.)  888:  Aiwa  V.  Eenderton.  16  B. 
Mon.  181;  Wheeling  t.  CamMeU,  12  W  Va. 
86;  Fbrtyth  v.  Wheelinff,  19  W.  Va.  818;  Gal- 
veeton  t.  Menard.  2S  Tex.  849;  S^y  t. 
Oreenfield.  3  Bar.  &  McH.  181;  BuoeOl  t 
Bakor.  1  Bar.  &  J.  71. 

The  cause  of  action  set  forth  in  tbe  declara- 
tion comes  wirbtn  tbe  provisions  of  the  Biat> 
ute  of  Limitations  in  force  in  tbe  District  of 
Columbia. 

Wood.  Llir.  of  Act  48, 45;  PawUtr.  Band- 
gnte,M»yi.  621;  Carrol  t.  &r«m.  98  U.  S. 
509  (28:  tS»). 
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MuDicipal  PorporatioDs  are  comprehendtKl 
under  ibe  geueral  teraM  "person  or  peraoaa" 
and  "inhabitants"  In  tbe  Act  of  Limitations 
In  force  in  tbe  District  of  Columbia. 

School  Direetort  ef  Bt.  Cltarlet  JVp.  v. 
Ooergea,  60  Mo.  164;  I^le  t.  Trinity  Ohureh, 
23  N.  Y.  44,  67;  People  v.  Utiea  Int,  Co.  15 
JobDS.  358. 

Tbe  cause  of  action  did  not  accrue  within 
three  Tears  before  suit  was  brought. 

Wood,  Lim.  of  Act.  821.  829;  FMk  v. 
Jfea  York  A  L.  U.S.  M.  SUatiuhip  Oo.  5 
Bosw,  226;  Bowman  t.  TCr^At,  7  Bush  (Ky.) 
875;  Bitt  v.  Sharer,  34  HI.  9. 

Mettrt.  A.  G.  Riddle  and  Hmuy  E. 
Davia.  for  defendant  io  error: 

This  is  an  action  to  recover  mon^  paid, 
laid  out  and  expended  by  tbe  District  for  tbe 
use  of  the  defendant,  at  its  special  instance 
and  request. 

Brooklyn  t.  Bro<Myn  City  B.  Oo.  47  N.  Y. 
475;  Illinoii  Omt.  S.  Co.  v.  Moomington,  76 
111.  447 

Tbe  Railroad  Company  is  eharf^eable  with 
tbe  demaad  sought  to  be  enforced  against  it. 

JfartA  V.  Fulton  Countg,  77  U.  8.  10  Wall. 
076  (19:  1040):  Hitehooek  v.  Oalvefton,  06  U. 
S.  841-348  0^4:  6691;  Chapman  y.  Douglas 
County.  107  U.  8.  848  (27:  878);  Argenti  v. 
San  FrarMoeo,  Ifl  Cal.  2ti2;  Murville  v.  Amer- 
ican Tract  Soc.  123  Mas<i.  129-187;  Campbell 
T.  Diit.  of  Columbia.  2HacArtb.  983. 

Tbe  plea  of  tlie  Statute  of  Limitations  is 
Inapplicable  as  a  bar  to  tbe  action. 

A'eK  York  t.  Broadway  dt  8.  A.  R.  Co.  17 
Hun,  2^;  Talory  t.  Jackson,  Cro.  Car.  618; 
Jone*  V.  Pope.  1  Bauod.  87;  FreTteh  t.  O'Neale. 
8  Har.  &  HcH.  401 ;  Newcomer  v.  Eeedy,  S 
Md.  19;  Boyd  t.  Harrit,  2  Md.  Cb.  213; 
Pmm  t.  Bomrd,  14  Johns.  479;  Baltimore  v. 
Oreen  Mount  Cemetery,  7  Md.  586;  Fkilton  v. 
JfieheUon.  7  Md.  107;  Beehbaeh  v.  PitU.  6 
Md.  75;  Soffan  v.  Ingle.  2  Crancb,  C  C.  865; 
Magee  v.  Com.  46  Pa.  863;  Longtoell  v.  JUdin- 
ger,  I  OUl,  67. 

[21  Mr.  Justice  BnuU^  delivered  the  opinion 
of  tbe  court: 

Tbis  was  an  action  Intnigbt  by  Tbe  District 
of  Columbia  in  November.  ItlHO,  to  recover 
from  The  HetropollUn  Railroad  Company  tbe 
■urn  of  $161,622.52.  Tbe  alleged  cause  of 
action  was  work  done  and  matenals  fumlsbed 
by  the  plaintiff  in  paving  certain  streets  and 
avenues  in  the  City  of  "n^ishlngtOD  at  various 
times  in  tbe  years  1871,  187S,  1678,  1874  and 
1876,  npoD  aod  la  consequence  of  tbe  neglect 
of  tbe  defendant  to  do  nkl  work  and  furofab 
■aid  materials  in  accordance  with  Its  duty  as 
prescribed  by  Its  chatter. 

The  defendant  was  chartered  by  an  Act  of 
Congress  dated  July  Ist,  1864.  ana  amended 
Harcb  8d,  1866.  By  theae  AcU  U  was  author- 
l»d  to  coDstTQCt  and  operate  lines  or  routes 
of  double-track  railways  in  designated  streets 
and  avenues  In  Washington  and  Georgetown. 

The  first  section  of  the  charter  contains  the 
following  proviso:  "Provided,  that  the  use 
and  maintenance  uf  said  road  sball  be  subject 
to  tbe  municipal  regulations  of  tbe  City  of 
Washington  within  iu  corporate  limits."  Of 
Goutw  this  pfovision  reserve  police  control 
over  the  road  and  Its  operations  <w  the  part 
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of  the  authorities  of  the  city.  Tbe  fourth 
sectioQ  of  the  charter  declares  that  "the  said 
corporation  hereby  created  shall  be  bound  to 
keep  said  trades,  aod  for  the  space  of  two  feet 
beyond  tbe  outer  rail  thereof,  and  also  the 
space  between  tbe  tracks,  at  all  limes  well 
paved  aod  in  good  order,  without  cipense  to 
tbe  United  States  or  to  the  City  of  Washing- 
ton. "  The  fifth  section  declares  that  "nothing 
in  this  Act  shall  prevent  the  government  iS 
any  time,  at  their  option,  from  altering  the 
grade  or  otherwise  improving  all  avenues  and 
sireetj)  occupied  by  said  roads,  or  tbe  City  of 
Wnsbington  from  so  altering  or  improving 
such  streets  and  avenues,  and  tbe  seweiage 
thereof,  as  may  be  under  their  respective 
autbori^  aod  control;  and  in  such  event  it 
shall  be  the  duty  of  said  Company  to  change 
tbeir  said  railroad  so  as  to  conform  to  such 
grade  and  pavement."  It  is  on  these  provis- 
ions that  the  claim  of  the  city  la  based. 

Tbe  amended  declaration  sets  out  in  great 
detail  tbe  grading  and  pavini;  which  were 
done  in  varmus  streets  and  avenues  along  and 
adjoining  the  tracks  of  the  defendant,  and 
which  it  is  averred  should  have  been  done  by 
tbe  defeoOant  under  the  provisions  of  its 
charter,  hut  which  the  defendant  neglected 
and  refused  to  do. 

The  defcudani  filed  twelve  several  pleas  to 
the  action,  the  eleventh  and  twelfth  being 
pleas  of  the  Statute  of  Limitations.  Issue 
was  taken  upon  all  tbe  pleas  except  these  two, 
and  they  were  demurred  to.  The  court  sus- 
tained tne  demurrer,  and  tJie  cause  was  tried 
on  the  other  issues,  and  a  vjrdlct  found  fur 
tbe  plaintiff. 

The  case  is  brought  here  by  writ  of  error, 
which  brings  up  for  coaslderatioii  a  bill  of 
exeeptitms  taken  at  the  trial,  and  the  ruling 
upon  the  demurrer  lo  tfae  pleas  of  the  Statute 
of  Limitations.  It  is  ^needed  that  if  the 
court  below  erred  in  sustaining  that  demurrer, 
the  judjnnent  must  be  reversed.  That  ques- 
tiun  will  therefore  be  first  considered. 

It  is  contended  by  the  plaintiff  that  it  (the 
District  of  Columbia)  Is  not  amenable  to  the 
Statute  of  Limitations,  for  three  reasons: 
first,  because  of  its  dignity  as  partaking  of 
tbe  sovereign  power  of  govemment;  secondly, 
because  it  is  not  embraced  in  the  terms  of  the 
Statute  of  LimiUlions  iu  force  in  the  District; 
and,  thlrtlly,  because  if  the  geocral  wurds  of 
the  statute  are  sufficiently  broad  to  include  tfae 
District,  still,  municipal  corporations,  unless 
specially  mentioned,  are  nut  subject  lo  the 
sMtute. 

Tbe  first  question,  therefore,  will  be, 
whether  ttie  Dbtrict  of  Columbia  is,  or  in  not, 
a  municipal  body  merely,  or  whether  it  has 
such  a  Bovereiitn  character,  or  is  so  identified 
with  or  representative  of  the  sovereignly  of 
tbe  United  States  as  to  be  entitled  to  tbe  prO' 
rugatives  and  exemptions  of  sovereigoty. 

In  order  (o  a  better  understanding  of  tbe 
subject  under  consideration,  it  will  be  proper 
to  take  a  brief  survey  of  tbe  Koveroment  of 
the  District  and  tbe  changes  it  oas  undergone 
since  its  first  organization. 

Prior  to  1871  the  local  government  of  the 
District  of  Columbia,  on  the  east  side  of  ibe 
Potomac,  bad  been  divided  between  tbe  cor- 
poratioDS  of  WasbliigtoB  and  QeotseHawn  and 
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the  Levy  Court  of  theConntyof  Washington.  | 
Gtorgetown  had  been  iacorporaled  by  the  | 
Legislature  of  Maryland  as  early  as  17H9 
(Davis*  Laws  Dist.  Col.  478),  as  Alexandria 
bad  been  by  the  Lecialature  of  Virginia,  as 
early  as  1748  and  1779  (Daris'  Iaws,  588, 
64 1>;  and  those  towns  or  cities'  were  clearly 
ootbio;:  more  than  ordinary  municipal  cor- 
porations, witb  the  usual  powers  of  such  cor- 
porations. When  the  goveroment  of  the 
United  Stales  took  possession  of  the  Di<ttrict 
lu  December.  1800,  it  was  divided  by  Congress 
into  two  counties,  that  of  Alexandria  on  the 
west  side  of  the  Potomac,  and  thni  of  Wash- 
Ingron  on  the  east  side;  and  the  laws  of  Vir- 

S'nia  were  continued  over  the  former,  and 
e  taws  of  Marylaud  over  the  latter;  and 
a  court,  called  the  Circuit  Court  of  the 
Disirict  of  Cnlumbla,  was  established  with 
general  jurisdiction,  civil  andcrimiDal,  to  hold 
sessions  utlcrnately  in  each  couoly;  but  the 
corporate  riglns  of  the  Cities  of  Alexandria 
and  fieor?eiown.  and  of  att  other  corporate 
bodies,  were  cxprpssly  left  unimpaired,  except 
a!>  relHted  to  Judicial  powers.  (See  Act  of 
Feb.  27,  1801,  2  Slat,  at  L.  108.)  A  supple- 
mentary Act,  pa^'si-d  a  few  days  later,  gave  to 
the  circuit  court  certain  admiuistrati've  powers, 
the  frame  ns  those  vested  in  the  county  and 
levy  cuurtsof  Virginia  and  Maryland  respect- 
ively: and  it  was  declared  that  the  magistrates 
to  be  appointed  should  be  a  board  of  commis- 
sioners within  tbeir  respective  counties,  and 
have  the  same  powers  and  perform  the  same 
duties,  as  the  levy  courts  of  Maryland.  These 
powers  related  to  the  construction  and  repair 
of  roads,  bridges,  ferries,  the  care  of  the  poor, 
etc.  (Act  of  MHrch  S,  180t,  3  SUt.  at  L. 
lis.)  On  May  :td,  1B02,  an  Act  was  passed  to 
incorporate  toe  City  of  Washtnetoo.  (2  Stat, 
at  L.  195.)  It  invested  the  mayor  and  com- 
mon council  (the  latter  being  elected  by  the 
white  male  inbabitnnts)  with  all  the  usual 
powers  of  municipal  bodies,  such  a*i  the  power 
to  psss  by-lan  s  and  ordinances;  powers  of  ad- 
ministration, regulation  and  taxation;  amongat 
others  specially  named,  the  power  "lo  erect 
and  repair  bridges,  to  keep  in  repair  all  neces- 
sary streets,  avenues,  drams  ami  sewers,  and 
to  pass  regulatluos  Depttwary  for  the  pre<scrva- 
tion  of  the  PHm*-,  agreeably  to  the  plan  of  wid 
city."  Various  tiniendmenls,  from  time  to 
time,  wtre  oiade  to  this  clierter,  and  additiotial 
powers  were  conferred.  A  general  revision 
of  it  was  made  by  Act  of  Congress  passed 
May  15. 1830.  (S  Stat,  at  L.  688.)  A  further 
reviifion  was  made  and  additional  powers 
were  given  by  the  Act  of  May  17,  1848(9  Stat, 
at  L.  223).  but  nothing  to  change  the  essential 
character  of  the  corporstion. 

The  powers  of  the  levy  court  extended 
more  particularly  to  the  country,  outside  of 
the  cities,  but  also  to  some  matters  in  the  cities 
common  to  the  whole  county.  It  wa«  rebrgan- 
i7*d.  and  its  powers  and  duties  more  spccifl- 
cnlly  defined,  in  the  Acts  of  .luly  tst,  16t2  (S 
Stat,  at  L.  771),  and  of  March  3d,  186.?  (12  Slat, 
at  L.  799).  By  the  last  Act,  the  members  of 
the  court  were  to  be  nine  in  uumber.  nod  to 
be  appointed  by  the  President  and  Senate. 

Id  the  first  year  of  the  war,  August  Otb, 
Ibei  (12  Stat,  at  L.  820).  an  Act  was  pm^foA 
"to  create  a  metropolitan  police  district  of  the 
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{  District  of  Columbia,  and  to  estaHisb  a  police 
I  therefor."  The  police  had  previously  beeo 
appointed  and  regulated  by  the  mayor  «nd 
common  council  of  Washington;  but  it  was 
now  deemed  important  that  it  should  be  under 
the  conirol  of  the  government.  The  Act  pro- 
vided for  the  appointment  of  five  commission- 
ers by  the  Prrsideut  and  Senate,  who.  together 
with  the  mayors  of  Washington  and  George- 
town, were  to  form  the  board  of  police  for  the 
District;  and  this  board  was  invested  with  ex- 
traordinary powers  of  surveillance  and  guard- 
ianship of  the  peace. 

This  general  review  of  the  form  of  govern- 
ment which  prevailed  la  the  District  of  Col- 
umbia and  City  of  Washlngtoo  prior  to  1871 
is  sufticicnt  to  show  that  it  was  strictly  munic- 
ipal lo  Its  character;  and  that  the  govern- 
ment of  the  United  Stales,  except  so  far  as  the 
protection  of  its  own  public  buildings  and 
property  was  concerned,  took  no  part  in  the 
local  government,  aay  more  than  any  state 
govertiment  Interferes  witb  the  munici|}al  ad- 
ministration of  its  cities.  The  officers  of  the 
departments,  even  the  Prt-sident  himself,  ex- 
ercised DO  local  authority  la  city  affairs.  It 
is  true,  in  consequence  of  the  large  properly 
interests  of  the  United  States  In  Washington, 
in  the  public  parks  and  buildings,  the  govern- 
mcnt  always  made  some  contribution  to  the  [®l 
finances  of^ the  cHy,  but  the  residue  was  raised 
by  (axing  the  iobabitanis  of  the  city  and  Dis- 
trict, Just  as  the  inbabltaota  of  all  municipal 
hodiee  are  taxed. 

In  1n71  an  Important  modtflcation  was  made 
in  the  form  of  the  district  government — a  Leg- 
islature was  established,  with  all  the  apparatus 
of  a  distinct  government.  By  the  Act  of 
February  21st.  of  that  year,  entitled  "An  Act 
to  Provide  a  Government  for  the  District  of 
Columbia"  (16  Stat,  at  L.  410).  it  was  enacted 
(fS  1)  that  alt  that  part  of  the  territory  of  the 
United  Stages  included  within  the  limits  of  the 
District  of  Columbia  be  created  Into  a  govern- 
ment by  the  name  of  the  District  of  Columbia, 
by  which  Dame  it  was  constiluled  "a  body  cor- 
porate for  munia'pal  purpoaet,"  with  power 
to  make  contracts,  sue  and  be  sued,  and  "to 
exercise  all  other  powera  of  a  municipal  cor- 
poration not  Inconsistent  with  the  Conslituitoa 
and  laws  of  the  United  States."  A  frovrrnor 
and  Legislature  were  crested;  also  a  bonrd  of 
public  works;  the  latter  to  consist  of  the 
governor  as  its  president,  and  four  other  per- 
sons, to  be  appointed  by  the  President  and 
Senate.  To  this  board  was  given  the  control 
and  repair  of  the  streets,  avenues,  alleys  and 
sewers  of  the  City  of  Washington,  and  all 
other  works  which  might  be  Intrusted  to  their 
charge  by  theLepislativcAssemblyorCongress. 

They  were  empowered  to  disburse  the  mon- 
eys raised  for  the  improvement  of  streets,  ave- 
nues, alleys  and  sewers,  and  roads  and  bridgo. 
and  to  assess  upon  adjoining  property,  specially 
henefited  thereby,  a  reasonable  proportion  of 
the  c<'8t,  not  exceeding  one  third.  The  acts 
of  this  board  were  held  to  be  binding  on  the 
municipalitv  if  the  District  lo  Bnnus  v.  Dia- 
tnct  of  Columbia.  91  U.  8.  640  {28  :  4401.  It 
was  recardcd  ss  a  mere  branch  of  the  district 

SovernmcQt,  though  appointed  by  the  Presl- 
eot  and  not  subject  to  the  control  of  the  dia- 
trlct  authorities. 
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This  Constitution  lasted  until  June  -'Otb, 
1874,  wlieu  aD  Act  was  passed  entitled  "An 
Act  for  the  OoTt^rnmeDt  of  llie  DUirict  of  Co\- 
umbia,  ftotl  for  Other  Purpo<t'S."  Stai.  at 
L.  llti.)  By  this  Act  the  governmeot  cstab- 
lisbed  by  the  Act  of  1871  was  abolished,  and 
the  PresiUeni,  by  and  witli  the  advice  nod  cod- 
sent  ot  tlie  Seaate,  n-as  aulliorized  to  appoint 
a  coaimii^sioD,  cotisisiing  uf  three  persuDS,  to 
exercise  (he  power  and  authority  then  vested 
in  ilu:  governor  and  bo:ird  of  public  works, 
except  ufterwards  limited  by  the  Act.  By 
a  suiisfqucut  Act.  approved  Juoe  lllh,  1878 
(^iSiiit.  at  L.  lOS),  it  was  enacted  that  the 
Oi^trict  of  Coluoiliiu  should  "Temain  and  con- 
tiii'iL  a  municij^'il  corp-natwn,"  as  provided 
in  section  two  of  the  tlevisid  Siaiutes  relat- 
iu;;  to  said  District,  ai.it  iLie  appointment  of 
coiiiiviissioncrs  was  provided  for,  to  have  and 
to  exercise  similar  powers  niven  to  tlie  com- 
DiissionerB  appoiDled  under  the  Act  of  lS7i. 
All  riiihls  of  action  anil  suits  for  and  against 
the  Uisirtetwere  expressly  preserved  inttatu 
giio. 

Under  these  different  changes  the  sdminis- 
traliou  of  the  affairs  of  the  District  of  Col- 
umbia aud  City  of  Washington  has  gone  on 
ill  much  the  sanie  way,  except  a  change  iu  the 
depositaries  of  power,  aud  ia  the  extent  and 
number  of  powers  conferred  upon  tbeui. 
Lei;islalive  powers  have  now  ceased,  find  the 
nniiiicipul  gorerunient  Is  confined  to  mere  ad- 
iiiini^iralion.  The  identity  of  corporate  exiat- 
cm-c  is  coutioiicd,  nod  all  actions  and  vuits  for 
and  nsniost  the  District  are  preserved  uuaf> 
lecv.-d  by  the  rhunsef  that  bare  occurred. 

In  view  of  these  laws,  the  counsel  of  the 
pluintilT  contend  thnt  the  government  of  the 
District  of  Columbia  is  a  department  of  the 
Vtiiied  States  governmeat,  and  that  the  cor- 
pniaiion  is  a  mere  name,  and  not  a  pcriion  in 
tlie  fteuse  of  the  law.  distinct  from  the  govern- 
meat itself.  We  canoot  assent  to  ibis  view. 
It  is  contrary  to  the  express  language  of  the 
statutes.  That  lunguagc  is  that  the  District 
shall  "remain  and  continue  a  municipal  cor- 
IH>ralion,"  with  all  rights  of  aclioD  and  suits 
for  and  acainsi  it.  If  it  were  a  department  of 
the  govcrumeut,  how  could  it  be  sucdV  Can 
the  Treasury  Department  be  aued;  or  any 
other  departmeotV  We  are  of  opinion  that 
the  corporate  rapacity  and  corporate  liabilities 
of  the  District  of  Columbia  remain  as  before, 
and  that  its  cbarncter  as  a  mere  municipal 
corporation  has  not  l>ecn  changed.  The  mode 
of  appointing  its  officers  does  not  abrogate  its 
cbaracter  aa  a  municipal  body  politic.  We 
do  not  suppose  that  it  is  necessary  to  a  mu- 
nicipal government,  or  to  municipal  responsi- 
bility, that  the  officers  should  be  elected  by 
the  people.  T^ocal  self-government  is  un- 
doubtedly desirable  where  there  are  not  forci- 
ble nasons  against  Its  exercise.  But  it  Is  not 
required  by  aoy  inexorable  principle.  All 
municipal  governments  are  but  agencies  of 
the  superior  power  of  the  State  or  govGrnment 
by  which  they  are  constituted,  and  are  in- 
vested with  only  sucb  subordinate  powers  of 
loral  legislation  and  control  as  the  superior 
Tjegtslature  sees  fit  to  confer  upon  them.  The 
form  of  those  agencies  and  the  mode  of  ap- 
pointing officials  to  execute  them  are  matters 
of  legialative  discretion.  Commiasionera  are 
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not  untrcquently  appointed  by  the  Legislature 
or  cscculive  of  a  Stale  for  the  administration 
of  municipal  afl'airii,  or  some  portion  there- 
of, Bumeiimes  temporarily,  sometimes  perma- 
nently. It  may  be  demanded  by  motives  of 
expediency  or  the  exigences  of  the  situation, 
by  tile  boldness  of  corruption,  the  absence 
of  public  order  and  security,  or  the  necessity 
of  high  executive  ability  in  dealing  with 
particular  populations.  Such  unusual  con- 
stitutions do  not  release  the  people  from  the 
duty  of  obedience  or  from  taxation,  or  the 
municipal  body  from  those  liabilities  to  wbich 
sucb  bodies  are  ordinarily  sublect.  Protec- 
tion of  life  and  property  are  enjoyed,  perhaps 
in  greater  degree,  than  they  could  be,  in  such 
cases,  under  elective  magistracies;  and  the 
(lovernraent  of  the  whole  people  is  preserved 
in  tbe  legislative  representation  of  the  state 
or  general  government.  "Nor  can  it  in  prin- 
ciple." said  Mr.  Justice  Hunt  in  the  l^rna 
Gate,  "be  of  the  slightest  consequence  by 
what  means  these  several  officers  are  placed 
in  tlieir  position,  whether  they  are  elected  by 
the  people  of  the  municipality  or  appointed 
by  the  President  or  a  governor.  Tbe  people 
are  the  recognized  source  of  all  authority, 
stale  or  municipal,  and  to  this  authority  it 
must  come  at  last,  whether  immediately  or 
by  a  cireuitous  route."  Barnes  v.  District  of 
Columbia.  91  U.  8.  640,  M5  [33:  140,  441]. 

One  argument  of  the  plaintiff's  counsel  in 
this  coooeetion  is.  that  the  District  of  Colum- 
bia is  a  separate  State,  or  sovereignty,  accord- 
ing to  tbe  de6nftion  of  writers  on  public  law, 
being  a  distinct  political  society.  This  posi- 
tion is  assented  to  by  Chief  Justice  Marshall, 
speaking  for  this  court,  in  tbe  case  of  Hqh 
hirn  V.  Ellzey.  6  U.  S.  8  Cranch,  445,  452  [2: 
332].  where  the  question  was  whether  a  citizen 
of  the  District  could  sue  in  the  circuit  courts 
of  tbe  United  States  as  a  citizen  of  a  State. 
The  court  did  not  deny  that  the  District  of 
Columbia  Is  a  State  in  tbe  sense  of  bein;  a 
distinct  political  community;  but  beld  that 
the  word  "State"  in  the  Constitution,  where  it 
extends  the  judicial  power  to  cases  between 
ciliTicns  of  the  several  "States,"  refers  to  tbe 
Slates  of  the  Union.  It  is  undoubtedly  true 
that  tbe  District  of  Columbia  is  a  separate 
political  community  in  a  certain  sense,  and  in 
that  sense  may  be  called  a  State;  but  the  sov- 
ereign power  of  this  qualified  State  is  not 
lodged  in  tbe  corporation  of  the  District  of 
Columbia,  but  in  the  government  of  the 
United  States.  Its  supreme  legislative  body 
is  Congress.  Tbe  subordinate  legislative 
powers  of  a  municipal  character  which  have 
t>een  or  may  be  lodged  in  tbe  city  corpora- 
tions, or  in  the  District  Corporation,  do  not 
make  those  bodies  novereiga.  Crimes  com- 
mitted In  the  District  are  not  crimes  against 
the  District,  hut  against  the  United  States. 
Therefore,  whilst  the  Dislrlct  may,  In  a  sense, 
be  called  a  State.it  is  such  fn  a  very  qualified 
sense.  No  more  than  this  was  meant  by 
Chi^f  Justice  Tnnev,  when.  In  the  Dank  ^ 
Ale.Tiivdria  v.  Dyer.  89  U.  S.  14  Pet.  141.  146 
[10:  S91],  he  spoke  of  the  District  of  Colum- 
nia  as  being  formed,  br  the  Act^of  Congress, 
into  one  separate  political  community,  and  of 
tbe  two  counties  composing  it  (Washington 
and  Alexandria)  as  resembling  different  coun- 
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ties  In  the  same  State;  by  reason  whereof  It 
wns  held  that  parties  resfdiag  in  one  county 
could  not  be  said  to  be  "beyond  the  eeas,"  or 
in  a  different  jurisidictioD,  in  reference  to  the 
other  county,  though  the  two  counties  were 
subject  to  different  laws. 

We  are  clearly  of  opinion  that  the  plaintiff 
b  a  municipal  corporation,  having  a  riebt  to 
•ue  and  b«  sued,  and  subjoct  to  ue  ordinary 
rules  that  govern  the  law  of  procedure  be- 
tween  private  persons. 

3.  But  the  Supreme  Court  of  the  District 
supposes  that  municipal  corporations  are  not 
embraced  in  the  wonls  of  the  Statute  of  Limit- 
ations. Let  us  see  whether  that  view  can  be 
maintained. 

The  eutute  in  force  In  the  District  is  that  of 
Maryland,  passed  in  171S.  chap.  XXIIL  The 
Act,  as  regards  personal  actions,  is  aubstau' 
tially  the  same  as  that  of  21  James  I.  It  com- 
mences with  a  preamble,  as  follows:  "Foras- 
much as  nothing  can  be  more  effectual  to  the 
peace  and  tranquillity  of  tbia  provinoe  than 
the  quieting  the  estates  of  the  inhabitants 
thereof,  and  for  the  effecting  of  which  no 
better  measures  can  be  taken  than  a  limita- 
tion of  time  for  the  commencing  of  such  ac- 
tiona  as  in  tbe  sercrid  aad  respective  courts 
within  this  province  are  brought,  from  the 
time  of  the  cause  of  ancb  actions  accruing." 
It  is  then  enacted,  that  "all  actions  of  tres- 
pass qttare  eiaurum  fregit,  all  actions  of  tres- 
pass, detinue,  sur  trover  ur  replevin,  .  .  all 
actions  of  account,  contract,  debt,  boob,  or 
upon  tbe  case,  ...  all  actions  of  debt  for 
lending,  or  contract  without  specialty,  etc, 
ahall  be  sued  or  brought  by  any  person  or 
persons  within  this  province,  .  .  .  shall  be 
eommeoced  or  sued  within  the  time  and  limit- 
ation hereafter  expressed,  and  not  after;  that 
is  to  say,  the  sftd  actions  of  account,  and  tbe 
said  actions  upon  the  case,  upon  simpie  cou- 
tract,  .  .  .  and,  the  said  actions  for  debt,  de- 
tinue and  replevin  .'.  .  within  three  years 
ensuing  the  cause  of  such  action,  and  not 

after;  (1  Kilty'i  Laws,  April,  1815, 

chap.  XXni.)  There  Is  nothing  in  any  part 
of  tbe  Act  to  restrain  the  generality  of  this 
language:  "All  [enumerated]  actions  sued  or 
brought  by  any  person  or  persons  within  this 

province  shall  be  commenced  within 

three  years."  Corporations  are  "persons"  in 
the  law.  There  la  no  apparent  reason  whv 
tiiey  should  not  be  Included  In  the  statute.  It 
la  conceded  that  private  corporations  are  In- 
cluded, On  what  ground,  then,  can  munici- 
pal corporations  be  excluded?  Not  on  the 
ground  tbat  they  are  not  "persona,"  for  that 
would  exclude  private  corporations.  They 
are,  therefore,  withtn  the  terms  of  tbe  law. 
[11]  8.  Are  they  not  alao  within  the  spirit  and 
icaaon  of  the  law?  They  are  certainly  within 
the  reason  of  the  preamble.  It  Is  just  aa 
much  for  the  public  interest  and  tranquillity 
that  monicipal  corporations  should  be  limited 
In  tbe  time  of  bringing  suits  as  that  individu- 
als or  private  corporations  should  be.  The 
■eaaon  stated  la  the  preamble  for  the  passage 
<tf  the  law  appUea  to  all;  and,  moreover.  It 
ihowa  that  the  objecta  of  ' the  law  arebeneB- 
coit  ones,  and,  therefore,  that  It  should  be 
UbenUly  conitrued.  It  cannot  ajqily  to  tbe 
Its  D.S. 


sovereign  power,  of  course.  I9j  restrictive 
laws  apply  to  the  sovereign,  unless  so  ex- 
pressed. And  especially  no  laws  affecting  a 
right  on  the  ground  of  neglect  or  laches,  be- 
cause neglect  aud  laches  cannot  be  Imputed  to 
him.  And  it  matters  not  whether  the  sover- 
eign be  an  Individual  monarch,  or  a  republic 
or  State.  Tba  principle  applies  to  all  sover- 
eij^ns.  The  reason  usually  assigned  for  this 
prerogative  Is,  that  tbe  sovereign  is  not  an- 
swerable for  the  delinquencies  of  his  agents. 
Rut  whatever  tbe  true  reason  may  be,  such  is 
tbe  general  law — such  the  universal  law,  ex- 
cept where  It  is  expressly  waived.  Tbe  privi- 
lege, however,  is  a  prerogative  one,  and  can* 
not  be  challenged  by  any  person  inferior  to 
tbe  sovereign,  whether  that  person  be  natural 
or  corporate. 

It  is  scarcely  necessary  to  discuss  further 
the  question  of  tbe  applicability  of  tbe  Sta^ 
ute  of  Ltmitationa  to  a  purely  rounicipal  cor- 
poration when  it  is  embraced  within  the  gen- 
eral terms  of  the  law.  It  was  expressly 
decided  to  be  applicable  in  the  cases  of  J8>»- 
nebujU^port  v.  Smith.  S2  Maine,  445;  Ot'nM'n- 
wUi  V.  Bint  Fret.  Oh.  3  Ohio,  398:  Oi-neinnaH 
V.  Evaiu,  6  Ohio  St.  S94;  St.  Oharlet  Ctmnty  v. 
Potest,  33  Mo.  635;  ArrrutTOTig  v.  Dalton,  4 
Dev.  L.  (M.  C.)  56S,  and  other  cases  cited  in 
the  notes  to  Wood,  Lim.  of  Act.  g  ns,  and  to 
0  Dillon,  Mud.  Corp.  g  668.  Jiaiffe  Dillon, 
in  tbe  section  last  cited,  accurately  says:  "The 
doctrine  is  well  understood,  tbat  to  tbe  sov- 
ereign power  tbe  maxim,  'nullum  tempua  oo- 
eurritregi,'  applies,  and  that  the  Doited  States 
and  the  several  States  are  not,  without  express 
words,  bound  by  Stattttes  of  Limitation.  Al- 
though municipal  corporations  are  considered 
as  public  agencies,  exercising,  in  behalf  of 
the  State,  public  duties,  there  are  many  cases 
which  hold  that  such  corporations  are  not  ex- 
empt from  the  operation  of  limitation  stat- 
utes, but  that  such  statutes,  at  least  as  re- 
spects all  real  and  personal  actions,  run  in 
favor  of  and  against  these  corporations  in  the 
aams  manner  and  to  the  same  extent  as 
against  natural  persons."  In  Bvatur.Bri* 
County,  66  Pa.  333,  338.  Sharswood,  J.,  says: 
"That  the  Statute  of  Limitations  runs  against 
a  county  or  other  municipal  corporation,  we 
think  cannot  be  doubted.  Tbe  prerogative  is 
that  of  tbe  sovereign  alone;  nuUum  temput 
oeeurrit  n^MiiWM.  Her  grantees,  though  ar- 
tlflcial  bodies  created  by  her,  are  In  the  same 
category  with  natural  persons."  See  also 
Dundee  Barbour  (TruOeat)  t.  DougaU  (1 
Macq.  H.  L.  Cas.  817).  But  we  forbear  to 
quote  further  authorities  on  the  subject.  We 
hold  tbe  doctrine  to  be  well  settled. 

What  may  be  the  rule  In  regard  to  purprea- 
tnres  and  public  nuisances,  by  encroacbments 
upon  the  highways  and  other  public  places. 
It  is  not  necessary  to  determine.  They  are 
generally  offenses  against  theaovereign  power 
ttself,  and,  aa  such,  no  length  of  time  can 
protect  tbem.  Where  the  right  of  property 
In  such  places  is  vested  in  the  municipality, 
an  asseruoo  of  that  right  may  or  may  not  be 
subject  to  the  law  of  llmitatlona.  We  express 
no  opinion  od  that  point,  ilnce  It  may  be 
affected  by  conaiderauoni  which  an  not  t» 
Tolved  In  the  present  caaa, 
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The  cciart  below,  In  iM  opinion  on  the  de- 
murrer, suggests  another  ground,  haviof;  re- 
lation to  the  form  of  the  actioo,  on  which  it 
is  supposed  that  the  plea  of  the  Statute  of 
Limiiatiooa  in  this  case  is  untenable.    It  Is 
this,  that  the  action  is  founded  on  a  statute, 
and  that  the  Statute  of  Limitations  does  not 
apply  to  actions  founded  on  statutes  or  other 
records,  or  specialties,  but  only  to  sucb  as  are 
founded  on  simple  contract  or  on  tort  We 
think,  however,  that  the  court  Is  in  error  in 
supposing  that  the  present  action  la  founded 
on  tbe  statute.    It  is  an  action  ou  the  case 
upon  an  implied  annmpsit  arising  out  of  the 
defendant's  breach  of  a  duty  Imposed  by  stat- 
ute, and  the  required  performance  of  that 
duty  by  the  plalniiff  in  consequence.  This 
raiaed  aa  Implied  obllKstion  on  the  part  of  the 
defendant  to  reimburse  and  pay  to  the  plaintiff 
the  moneys  expended  in  that  behalf.  The 
action  Is  founded  on  this  implied  obligation, 
and  not  ou  the  statute,  and  is  reallv  an  action 
of  assampsit.    The  fact  that  the  auty  which 
the  defendant  failed  to  perform  was  a  stat- 
utory one  does  not  make  the  action  one  upon 
the  statute.  The  action  la  clearly  one  of  those 
described  in  the  Statute  of  Limitations.  The 
ease  of  Oarrol  v.  Qreen.  SSU.  S.  509  123:  788] 
is  strongly  in  point.   That  was  a  bill  against 
■tockboTdeta  of  an  inaolvent  bank  to  enforce 
their  liablUty  for  double  the  amount  of  their 
stock,  according  to  the  proTisions  of  the 
charter.    It  was  held  by  this  court  that  the 
liability  of  the  stockholders  arose  from  their 
acceptance  of  the  charter,  and  their  Implied 
promise  to  fulfill  its  requirements,  and  that  the 
i^al  remedy  to  enforce  It  was  an  action  oo 
the  case,  to  which  the  Statute  of  Limitations 
would  apply;  and,  hence,  that  it  applied  to  a 
bill  in  equity  founded  on  the  same  obligation. 
To  the  same  effect  is  tbe  case  of  Beatty  t. 
Burnet,  18  U.  S.  8  Craach,  98  [8:  600|,  where 
an  action  for  money  bad  and  received  was 
brought,  under  the  Maryland  Act  of  1791. 
againat  a  party  who  had  received  from  the 
United  Slates  payment  for  land  situated  in 
the  District,  which  land  was  claimed  by  the 
plaintiff  to  belong  to  bim.   This  court  held 
that,  inasmuch  aa  the  form  of  the  action  was 
covered  by  the  Statute  of  Limitations  of 
Maryland,  it  could  be  pleaded  in  bar.  not- 
wiilistandiog  the  action  was  ^ven  bv  tbe 
Statute  of  1791.  8o,  In  McOIum  v.  B&liman, 
8S  0.  8.  8        870.  ST7  [7:  67fq.  it  was  held 
that  the  Statute  of  Limitations  of  Ohio  was 
pleadable  to  an  actioo  oo  the  case  brought 
against  a  receiver  of  the  land  office  to  recover 
damages  for  his  retualng  to  enter  tbe  plain- 
tiff's application  In  the  books  of  his  office 
for  certain  lands  In  his  district.   It  was  con- 
tendef)  that  aunb  a  case  could  not  have  been 
contemplated  by  the  Legislature;  but  the  court 
held  that  tbe  action  was  within  tbe  terms  of 
the  statute,  and  that  this  was  sufficient.  Many 
more  cases  might  be  dted  to  the  same  point, 
but  it  is  wholly  unnecessary. 

fhd  judffment  must  be  rtvened,  and  th4 
eauM  rmandtd,  mth  tUrtetipns  to  mter  judg- 
ment for  (h»  d£^indant  on  th$  demvirrtr  to  M« 
flea  tf  UU  SMte  Idmitatima;  and  if 
S9  ordmd. 
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M<yral  duress— eofuntory  payment — traction  of 
iU^feee—pavmeiUtoqffleer  to  avoid penaitjt 
—ajqtraimil,  men  ooneSitive. 

L  vtrtnalormondduresslaiulBolenttoprevent 
a  payment  made  under  tts  Innueooe  from  beioff 

voluntarr* 

2.  When  moral  duress,  not  Justified  by  law.  is  ex- 
erted under  clroumstanoes  sufDcleot  to  infiueDce 
the  apprehenaione  and  conduct  of  a  prudent  busU 
neMtoao.  paymeot of  money  wrongfullyloduced 
thereby  ought  not  to  be  regarded  u  voluntary. 
S.  When  the  duress  haa  been  exerted  by  on* 
clothed  with  offldal  authority,  or  zeroising  a 
pubUe  employtoent,  leas  avMenoeot  compulalon 
or  preaaure  !■  required;  as  where  an  olBoer  ex- 
acts illegal  fees,  or  a  oonunon  carrier  excessive 
charges. 

i.  Tb6  payment  of  money  to  an  official  to  avoid  an 
onerous  penalty,  though  the  Imposition  of  that 
penalty  may  be  Illegal,  IS  sofflolent  to  make  the 
payment  an  tnvoluntiuy  ooe;  as  where  one.  in 
order  to  get  Immediate  poesesalon  of  tals  eoods* 
whioh  are  <tf  a  perishable  nature,  pays  Increased 
dntleB  UlaKallr  exacted. 
K,  AHhongta  tbe  valuation  of  mendiandlse  made 
by  the  apptslser  Is  genanlly  omioluBive,  yet,  if 
tbe  appraiser  proceed  upon  a  wrong  principle, 
contrary  to  law,  his  appratsement  la  Impeuch* 
able  and  open  to  examinatioo. 

pfo.  15.1 

.^f^uMf  Oct.  17,  2SS9.     Ikeided  Oct.  tS,  1889. 

IN  ERROR  to  the  Circuit  Court  of  the 
United  States  for  the  Southern  District  of 
New  York,  to  review  a  judgment  in  favor  of 
the  Frank  Brothers  Compaov,  tbe  plaintiff  be- 
low, for  an  overcharge  of  duUes  on  importa. 
AMrmed. 
The  facta  are  stated  In  the  opinion. 
Mr.  O.  W.  Chapman,  8otteitor-Qen..  for 
plaintiff  in  error: 

Tbe  importers  made  these  "  additlf»i8,"  not 
under  compulaion  or  duress  of  property,  but 
voluntarilv,  for  tbe  purpose  of  bringing  ihia 
suit,  and  ience  were  not  entitled  to  recover. 

Haat  V.  Arthur,  14  Blatcbf.  846;  Baltimore 
T.  Lefferman,  4  CiUl.  Badieh  v.  Hvtchine, 
95  U.  8.  SIO,  S18CM:  409,  410). 

Bnt  if  these  were  not  tbe  importers'  but  the 
appraiser's  additions,  then  they  were  final. 

milon  V.  MerriU,  110  U.  S.  VI  (28:  83); 
laeigi  v.  Whitney,  68  U.  S.  1  WaU.  376  07: 
686):  ^iVsT.  FiaaUe,  M  U.  8.  18  How.  681- 
580  (IS:  474r478);  Obertetit&  t.  IMerieon,  11* 
U.S.  490(28:  IW). 

Tbe  payment  must  not  only  have  beenaccora* 
panied  by  a  protest,  but  it  must  also  have  been 
made  to  obtain  possession  of  tbe  merchandise. 

Farter  r.  Beard,  124  U.  H.  429  (81:  490);  17. 
8.  T.  Sehleeinger.  120  U.  8.  100  (80:  607). 

Metere.  Mmarj  Edwin  Tranaaln,  JfoiMi 
TT.  J)fhr  gndW.B.  OeughM^,  for  defendant 
in  error: 

What  oooatttntfli  fordcB  market  TthM  tor 
dutrpurpoiMt 
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Ohtriexffer  v.  BoUrtton,  116  U.  S.  490  (20: 
TOCi;  D.iJ'jer\.Cu»imauo,  130  U.  S.  39(82:  »31). 

Tlie  appraiscmoDt  of  charges  is  open  to  tudi- 
dal  inquiry.  A,  recovery  may  be  bad  where 
the  appraisers  disregarded  atatutorr  rules. 

Burgett  T.  Conterte,  2  Curt.  C.  'C.  321,  223; 
Conrerte  v.  Burgess,  59  U.  8.  18  How.  416,  418 
(15:  455,  456);  GnnntU  v.  Laurence.  1  Blatchf. 
346;  Qrimold  v.  Lawrence,  1  Blatchf.  599;  Max- 
vetl  V.  Grisieold,  51  U.  S.  10  How.  242  (13: 
405);  Sieift  <£  C.  <fi  5.  Co.  v.  U,  S.  Ill  U.  S.  29 
(28:  348);  Vaccari  v.  Maxicell.  8  Blatchf.  868; 
Gant  V.  Peatlee,  2  Curt.  C.  C.  250;  Belmont  v. 
Latcrenee,  8  Blatchf.  119;  U.  8.  v.  CUment, 
Crabbe,  513. 

1 18 1     Mr.  Jvttiee  Bn-dlmj  delivered  the  opinion 
of  the  court: 

This  ifi  an  action  to  recover  for  an  allefred 
OTcrchnrce  of  duties  on  Imports.  The  goods 
importea  were  baotiDns  brought  from  Aspin- 
walL  The  duty  was  ten  per  cent  ad  valorem. 
The  pluintiffe  oifcred  evidence  lending  to  show 
the  market  value  of  the  bananas  at  the  port  of 
Bhipment,  which  was  claimed  to  be  only  fifty 
cents  apiece  for  the  large  bunches  and  twen^- 
flve  cents  apiece  for  the  small  bunches.  The 
invoices  received  with  the  cargo  exhibited  this 
as  the  true  market  value,  and  added  certain 
charges  for  labor  and  consul  fees.  The  ap- 
praisers required  the  plaintiffs  to  add  fifty 
per  cent  of  these  amounts  as  transportation 
charges  for  bringing  the  bananas  into  Aspio- 
wall,  and  also  certain  shipping  cbarees  and 
commissions.  The  plaintiffs  protestecTagainst 
this  as  an  unjust  addition;  but  whenever  ft  was 
omitted  the  charge  was  added  by  the  appraiser 
and  a  penalty  of  twenty  per  cent  of  the  whole 
duty  was  imposed  and  exacted ;  and  the  officers 
declared  that  this  would  be  done  whenever  the 
addition  should  be  omitted.  To  avoid  this 
penalty,  and  to  get  immediate  possession  of 
their  eoods  (which  are  of  a  fwrishable  nature), 
the  plaintiffs  made  the  addition  required,  and 
paid  the  increased  duties  that  resulted,— but 
always  under  protest  as  before  stated. 
[  19]  The  form  of  the  entries  and  invoices  with  the 
additions  was  as  follows,  the  additions  being  in 
italics: 

"Entty: 

"Merchandise  imported  by  Frank  Brothera 
Company  in  the  steamship  Alsa,  whereof 
Seymour  li  masm-,  from  AaiHnwail  to  New 
Torlc.  Feb.  28.  1882.   Harks,  F.  B. 
"Two  bina  of  bananas,  containiag  4,132  large 
bunches,  at  sixty  ce.^U,  pesos,  2,479.20,  8,468 
small  bunches  at  thirty  cents,  1,088.90  pesos. 

"  Charges,  two  hundred  and  thirty-olne 
pesos. 

"  Shipping  ehargea  added  a*  regvired  bg  th« 
appraiser  to  make  five  emit  Ootombian  eumney 
po"  bunch,  140.38  ;x>t>«. 

"  Tramporlattcn  ehargei  added  aa  remired  bj/ 
appraiter  on  4.18S  tane  btinehet  at  25  antt, 
$1,038,  and  8,463  tmcJl  bunehM  at  Vt^eenU, 
1432.87." 

"Invoice: 

"  Invoice  of  merchandise  shipped  by  the  Frank 
Bros.  C^.  OD  board  the  Alsa,  Sansome  mas- 
ter, bound  for  New  York,  and  consigned  to 
Frank  Bros.  Co.;  Colon,  Feb.  11.  1882,  2 
bins  containiog— 

Iti  U.  8. 


"4,202  bunches  bananas  at  60.2,531.20  peso& 
"8,564  bunches  bananas  at  30.1,069.20  " 

"  Charges  for  labor   239,87  " 

"Consul  fee   8. 


8,882.77  " 
"  The  Fhaxx  Bbob.  Coiifaiit: 
"4,132  large  bunches  at  60.. ..2,479.30  '* 
"8.463  small  bunches  at  80.,. .1,088.90  *' 

"Charges   889JJ7  " 

"  Shipping  ehargei  added  as  re- 
fuired  %  tlieappraiaer  tomake 
6  eenU  Colombian  currency  per 
hunch   140.88  " 


8,897.65 

"Reduced  to  IT.  3,  currencr. $8,207. 98 
"  Transportation  charges  added 
a*  regvired  by  the  appraiter 
on  4,133  large  buneha  at  216 

eentt   1,088. 

"8,468  maU  bunOut  at  l^i 
eent»   433.87 


94.678.80 

"CommlaaloD.'dt  per  cent   116.84 


$4,790.64" 

The  appraiaer'a  return  Indorsed  thereon  waa 
as  follows;  "Value  correct,  with  importer*a 
additions." 

It  waa  contended  by  the  counsel  for  the  gov- 
ernment at  the  trial,  and  is  contended  here,  that 
the  payment  of  the  duties  complained  of  was  a 
voluntary  payment,  inasmuch  as  the  plaintiffs 
tberoselves  made  tiie  additions  to  the  entries 
and  invoices,  and,  that,  therefore,  they  cannot 
recover  back  any  part  of  the  money  so  paid; 
and  they  requested  the  court  below  to  instruct 
the  jury  to  render  a  verdict  for  the  defendant. 
This  the  court  refused  to  do;  and  left  it  to  the 
jury  to  decide  upon  the  evidence  whether  the 
making  of  the  additions  was  a  voluntary  act  on 
the  part  of  the  plaintiffs,  or  done  under  con- 
straint f  n  view  of  the  penalty  sure  to  be  imposed 
in  case  it  was  not  done. 

On  this  point  the  judge,  in  bis  charge  to  the 
jury,  speaking  of  the  entry  and  the  additiou 
made  ay  the  plaintiffs  or  tnelT  agent,  said: 

"  He  says  he  put  them  on  there  because  he 
was  compelled  to.  If  that  is  so  he  ouebt  not  to 
be  estopped  from  recovering;  and  here  is  a 
question  for  you  on  that  subject,  and  you  will 
decide  it  in  this  way:  If  those  statements  and 
figures  were  put  on  there  because  be  thought 
that  was  the  best  way,  on  tbe  whole;  if,  exer- 
cising bis  own  judgment  freely,  he  thought  that 
It  was  the  beat  way  to  get  along  with  this  to  put 
it  on  thei«  and  let  it  go,— he  can't  take  it  back, 
.  .  .  he  can't  recover  anything  back.  The 
verdict  will  have  to  be  for  the  defendant  any- 
way, if  that  is  so,  because  it  was  bis  own  act  in 
putting  it  on  there.  The  collector  assessed  the 
duty  justns  he  made  it,  and  he  can't  complain. 
But,  ...  if  he  was  required  to  do  It.or  given 
to  understand  by  some  oflBcer  in  the  collector's 
department  that  it  would  be  the  worse  for  him, 
seriously,  it  he  didn't;  as,  for  instance,  if  the 
appraiser  told  him  if  he  didn't  put  those  on 
there  the  collector's  ofBce  would,  that  tbe  ap- 
praiser would,  and  that  he  would  be  exposed  to 
a  penalty  tlut  would  be  asscsied  against  him; 
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if  he  was  given  to  imdcrstand  by  the  collector's 
departmeul,  or  some  officer  of  it,  that  if  he 
diao't  put  these  figures  od  there  they  should, 
and  make  it  the  worse  for  him  because  he 
didu't,  ftud  he  would  thereby  be  exposed  to  a 
penalty  of  a  larger  duty  which  he  would  have 
to  pay" for  not  doing  it,  and  he  was  in  that  way. 
for  ilie  sake  of  saving  himself  from  the  penalty 
which  they  would  put  upon  him  beyond  what 
would  otherwise  be  cliargeable,  induced  to  put 
them  OQ, — then  be  is  not  bound  by  it.  .  .  .  If 

Jrou  find  he  did  not  do  it  freely,  then  you  can 
ook  further,  and  see  if  there  was  anything  put 
OD  there  that  ought  not  to  be.  If  he  was  com- 
pelled to  do  it,  it  ought  not  to  go  on,  and  if  he 
was,  the  plaintiffs  are  entitled  to  recover.  &.nd 
if  you  decide  be  is  bound  by  putting  that  on, 
that  will  end  the  case:  you  must  give  a  verdict 
for  the  defendant.  If  not,  you  may  look  and 
see  if  he  was  compelled  to  pay  more  than  be 
ought, — if  he  was  compelled  to  pay  transporta- 
tion charges  more  than  be  ought  to;  and,  if  so, 
find  a  verdict  for  the  right  amount.  If  they 
\vere  compelled  to  pay  labor  charges  more  than 
thev  ought  to  pay,  tiod  the  veniict  for  the 
plaintiffs  for  ibe  right  amouot of  that.  If  they 
didn't  i>ay  any  more  than  they  ought  to,  trans- 
portntion  or  labor  charges,  then  the  verdict  Is 
for  the  defendant" 

Under  this  charge,  of  conne,  the  jury  fn 
finding  for  the  plaintiffs  must  have  found  that 
they  acted  under  constraint,  under  moral 
duress,  in  making  the  additions  for  transporta- 
tion and  labor.  We  do  not  see  how  the  verdict 
can  bi.'  set  aside  for  error  in  tbe  charge  on  this 
point,  uoless  tbe  law  be  that  virtual  or  moral 
duress  is  insufficient  to  prevent  a  payment  made 
under  its  influence  from  being  voluntary. 

This  point  was  discussed  in  Maxwell  v. 
Ortivold,  51  U.  8.10  How.  242,  256  [13:  405], 
and  in  Hvift  Co.  v.  VniUd  Statei,  111  U.  S. 
22, 26  [28:  ^41,  843].  In  Maxwea  v.  Orineold 
I Z2 1  an  appraisement  was  erroneously  made  as  to 
the  pnint  of  time  of  the  valuation,  and  the  im- 
porter paid  the  consequent  excess  of  duties. 
The  government  contended  that  this  was  vol- 
untary.  But  this  court  said: 

"  This  addition  and  consequent  payment  of 
the  higher  duties  were  so  far  from  voluntary 
in  him  that  he  accompanied  tbem  with  remon- 
strances against  being  thus  coerced  to  do  the 
act  in  order  to  escape  a  greater  evil,  and  ac- 
compoaied  the  payment  with  a  protest  against 
the  legality  cf  tbe  course  pursuea  towards  bim. 
Now,  it  can  hardly  be  meant  in  this  class  of 
cases  that  to  make  a  payment  involuntary  it 
should  be  by  actual  violence  or  any  physical 
duress.  It  sufflces  if  the  payment  is  caused  on 
tbe  one  pnrt  by  an  illegal  demand  and  made  on 
the  other  part  reluctantly  and  In  consequence 
of  that  illegality,  and  without  being  able  to  re- 
gain possession  of  bis  property  except  by  sub- 
mitting to  the  payment.  All  these  requisites 
existed  here.  We  have  already  decided  that 
tbe  demand  for  such  an  increased  appraisal 
was  ilk-guL  The  appraisement  itself  as  made 
was  illegal.  The  raisine  of  tbe  invoice  was 
thus  caused  by  these  illegalities  In  order  to  es* 
cape  a  greater  burden  in  tbe  penalty.  "The  pay- 
mentoithe  increased  duties  thus  caused  was 
wrongfully  imposed  on  tbe  importer,  and  was 
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submitted  to  merely  an  a  choice  of  evils.  He 
was  unwilling  to  pay  either  tbe  excess  of  duty 
or  the  penalty,  and  mu^t  be  considered,  there- 
fore, as  forced  into  one  or  the  other  by  the  col- 
lector colore  officii  through  the  Innlld  and  ille- 
gal course  pursued  in  having  the  appraisal 
made  of  the  value  of  tbe  wrong  period.  .  .  . 
Tbe  money  was  thus  obtained  by  amoral  duress 
not  justified  by  law,  and  which  was  cot  sub- 
mitted to  by  the  importer  except  to  regain  pos- 
session of  his  property  already  withheld  from 
bim  on  grounds  manuestly  wrong.  Indeed,  H 
seems  sufficient  to  sustain  tbe  action  under  the 
Act  of  February  26,  1845  (U.  8.  Rev.  Stat. 
§  SOU),  or  under  priQciplea  of  the  common 
law,  if  the  duties  exacted  were  not  legal,  and 
were  demanded  and  were  paM  under  protest." 

In  that  case,  It  Is  true,  the  fact  that  the  im- 
porter was  not  able  to  get  po&session  of  bis  [S3] 
goods  without  making  the  payment  complained 
of,  was  referred  to  by  the  court  as  an  important 
circumstance;  but  it  was  not  stated  to  l>e  an  ia- 
di^peosable  circumstance.  Tbe  ultimate  fact, 
of  which  that  was  an  Ingredient  in  tbe  particu- 
lar case,  was  tbe  moral  duress  not  justified  ty 
law.  When  such  duress  is  exerted  under  cir- 
cumstances sufficient  to  influence  the  appre- 
hensions and  conduct  of  a  prudent  business 
man,  payment  of  money  wroncfully  induced 
thereby  ought  not  to  be  regarded  as  voluntary. 
But  the  circumstancesof  the  case  are  always  to 
be  taken  Into  consideration.  When  tbe  duress 
has  been  exerted  by  one  clothed  with  official 
authority,  or  exercrang  a  public  employment, 
less  evidence  of  compulsion  or  pressure  is  re- 
quired,— as  where  an  officer  exacts  illegal  fees, 
or  a  common  carrier  excessive  charges.  But 
the  principle  is  applicable  ia  all  cases  accord- 
ing to  the  nature  and  exigency  of  each.  In 
Sirift  Co.  V.  United  States,  111  U.  S.  23  [28: 
84l],  the  plaintiffs, who  were  manufacturers  of 
matches,  and  fnmidied  their  own  dies  for  tbe 
stampsused  by  them,  and  were  thereby  entitled 
to  a  commission  of  ten  per  cent  on  the  price  of 
such  stamps,  accepted  for  a  long  period  their 
commissions  in  stamps  (which,  of  course,  were 
worth  to  them  only  ninety  cents  to  the  dollar), 
and  Ihey  did  this  because  the  Treasury  Depart- 
ment would  pay  in  no  other  manner.  We  held 
that  the  apprehension  of  being  stopped  in  thdr 
business  by  noncompliance  with  the  treasniy 
regulation  was  a  sufficient  moral  duress  to 
make  their  payments  involuntary.  Mr,  Juatie* 
Matthews,  delivering  the  opinion  of  the  court, 
said:  "The  question  is  whether  the  retieipts, 
agreements,  accounts  and  settlements  made  in 
pursuance  of  that  dmiand  of  necessity  were 
voluntary  in  such  Sense  as  to  predude  the  ap- 
pellant from  subsequently  insisting  on  its  staU 
utory  right.  We  cannot  hesitate  to  answer 
thut  question  in  the  negative.  Tbe  parties  were 
not  on  equal  terms.  The  appellant  bad  no 
choice.  'The  only  alternative  was  lo  submit  to 
an  illegal  exaction,  or  discontinue  its  busiiiesi. 
It  waaln  the  power  of  tbe  officen  of  the  law, 
and  could  only  do  as  they  required.  Monev 
paid,  or  rather  value  parted  with  under  audi 
pressure,  has  never  been  regarded  as  a  volun- 
tary act  within  the  meaning  of  tbe  maxim  [S4] 
volenti  non  Jit  injuria*'  The  cases  referred  to 
by  JvtHee  Matthews  abundantly  support  the 
position  taken,  and  Deed  not  be  repeMed  bere. 
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la  our  judsment  Ibe  piyment  of  mooer  to  ao 
officinl,  as  ]n  the  prcseot  case,  to  avoid  ao  oa- 
eroiu  peDaltT,  though  tbe  imposUUm  of  that 
penalty  might  haveiieen  illegal,  vas  sufSclent 
to  maKe  the  payment  an  ioroluntory  one.  It 
la  true  that  toe  tbio^  done  under  compulsioo 
lo  this  case  was  the  losertioa  of  the  additional 
charges  upon  the  entries  and  invoices;  but  1  hat 
necessarily  iovoWed  the  paymeat  of  the  in- 
creased  dutieB  caused  thereby,  aod  in  effect 
ammiDis  to  the  same  thing  as  an  involuDtary 
payment. 

But  it  ia  cODteuded  that  the  act  of  the  ap- 
praiwr  in  making,  or  requiring  to  be  made,  the 
additional  charges  for  transportation  and  labor, 
was  tioul  and  coDclusivc,  and  cannot  be  made 
the  subject  of  iaquliy.  It  Is  undoubledly  the 
general  mle  that  the  valuatioo  of  merchandise 
mode  1^  the  appraiser,  unappealed  from  lo  mer- 
chant appraiscra,  is  conclusive.  But  whilst  this 
is  the  general  rule  it  is  subject  to  the  qualifica- 
tion that  If  the  appraiser  proceed  upon  a  wrong 
principle,  contrary  to  law,  and  this  be  made  to 
appear,  his  apprauement  is  not  unimpeachable, 
"nils  qunliflcauon  applies  lo  the  acts  of  many 
other  officials  charger!  with  duties  of  a  oimilar 
character,  such  as  assessori  of  the  value  of  prop- 
erty for  taxation,  commissioners  for  appraising 
lands  tnken  for  improvements,  or  damugcs  sus- 
tained by  owners  of  land  and  the  like.  What 
is  complained  of  in  the  present  case  is,  that  tlie 
plaiotiSs  were  required  to  add  to  the  market 
valtie  of  the  goods  at  the  places  from  which 
they  were  exported  transportation  charges  and 
expenses  for  labor  which  were  never  incurred. 
If  that  complaint  is  well  founded,  such  addi- 
tions cannot  be  maintained;  for  whilst  the  ap- 
praisers are  not  limited  to  the  actual  cost  of 
articles  exported,  but  may  place  upon  them 
their  market  value  at  the  places  from  which 
they  were  imported,  and  tlieir  estimate  of  that 
market  value  Is  conclusive,  tbcv  could  not, 
whilst  the  law  required  the  addition  to  that 
market  value  of  additional  cbnrgt^s  of  trans- 
portation, etc.,  exercise  any  discretion  as  to 
those  charges,  but  were  confined  to  Uie  actual 
coat  therectf  when  such  cost  could  be  shown. 
It  was  "coat,"  not  "value,"  which  was  required 
In  that  part  of  the  estimate  of  dutiable  values. 
The  sectiona  of  the  Revised  Statutes  which  reg- 
ulated tbia  matter  in  1881  and  1882,  when  the 
transactions  involved  in  the  present  suit  tooli 
place,  were  sections  2906  and  2907,  the  latter  of 
which  was  repealed  by  the  Act  of  March  3d, 
\m.   (SS  Stat,  at  L.  638.) 

Section  2906,  which  is  still  in  force,  declares 
that  "when  an  ad  valorem  rate  of  duty  is  im- 
posed on  any  imported  merchandise,  or  when 
the  duty  imposed  shall  be  regulated  by,  or  di- 
rected to  be  estimated  or  based  upon,  the  value 
of  the  square  yard,  turof  any  specified  quantity 
w  parcel  of  auch  merchandise,  the  collector 
within  whose  district  the  same  shall  be  imported 
or  entered  aball  cause  the  actual  market  value, 
or  tthoieaale  price  thereof,  at  the  period  of  the 
czportfltion  to  the  United  States,  in  the  princi- 
pu  markets  of  the  country  from  which  the 
same  has  been  Imported,  to  be  appraised,  aod 
Bucb  appraised  value  shall  be  considered  the 
value  upon  which  duty  shall  be  assessed." 

Section  2907  declared  that,  "in  determfoins 
the  dvtiabte  value  ot  merchaodise,  there  shall 
be  added  to  the  cost,  or  to  the  actual  wholeside 
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price  or  general  market  value  at  the  time  of 
exportation  in  the  principal  markets  of  the 
country  from  whence  the  same  has  been  im- 
ported into  the  United  Siatc?s,  the  cost  of  trans- 
portation, shipment  and  transshipment,  with 
all  the  expenses  included,  from  the  plncc  of 

growth,  production  or  nmnufocture,  whether 
y  land  or  water,  to  the  vessel  in  which  ship- 
ment is  made  to  the  United  States;  the  value 
of  the  sack,  box  or  covering  of  any  kind  in 
which  such  merchandise  Is  contained;  commis- 
sion at  the  usual  rales,  but  In  no  case  less  than 
two  and  one  half  per  cent;  aod  brokerage,  ex- 
port duty,  and  all  otiur  actual  or  vaual  eliarfjea 
for  putling  up,  preparing  ami  packing  for  trans- 
poitatioo  or  shipment.  A.II  charges  of  a  gen- 
eral cbsracter  incurred  in  the  purchase  of  a 
general  invoI<»  ^all  be  distributed  pro  rata 
among  all  parts  of  such  invoice;  and  every 
part  thereof  charged  with  duties,  liosed  on 
value,  shall  be  advnoced  according  to  its  pro- 
portion, and  all  wines  or  other  articles  paving 
specific  duty  by  grades  shall  be  graded  and  pay  [26] 
duty  according  to  the  actual  value  so  deter- 
mined." 

Now,  whilst  under  the  first  of  these  sections 
(2900)  the  estimate  of  the  market  value  of  the 
^oods,  made  by  the  appraiser,  is  iu  general  un- 
impeachable, it  is  plain  that  the  items  to  be  ad- 
ded to  that  value  under  section  2807  did  not  de- 
pend upon  estimation,  but  upon  the  actual 
truth  of  the  case,  namely,  the  coat  of  traoqiorta' 
tioo,  shipment,  etc.,  to  the  vessel  in  which  ship- 
ment is  made.  This  cost  may  be  something;  it 
may  be  nothing.  In  the  present  case  the  ap> 
praiser  required  fifty  per  cent  of  the  market 
value  of  the  goods  lo  be  added  as  cost  of  trans- 

g)rtat{oo.  The  ptatnliCTs  disputed  this  item, 
vidence  was  gone  into  on  the  subject,  and  the 
matter  was  left  fairlv  to  the  jury.  The  only 
question  for  us  to  aetcrmine  is,  whether  the 
mailer  was  open  to  evidence,  and  could  law- 
fully be  left  to  the  considenilion  of  the  jury; 
or  whether  the  determination  of  the  appraiser 
on  this  subject  was  conclusive.  We  think  with 
the  court  below  that  this  was  a  question  open 
for  examination.  In  Oberteitffer  v.  RobertMn, 
116  U.  S.  499  [29:7061.  we  decided  that  since 
the  Act  of  1883,  repealing  section  2007  of  tbo 
Revised  Statutes,  it  is  not  lawful  for  the  a^ 
praiser  to  add  to  the  market  price  of  the  goods 
the  cost  or  value  of  the  cartons  or  iMxes  hi 
which  they  are  packed,  either  by  themselves, 
or  as  part  of  the  market  value.  In  the  princi* 
pie  involved  that  case  is,  similar  to  the  presenL 
If  since  the  repeal  of  section  2U07  the  appraiser 
cannot  lawfully  add  the  cost  of  packing  boxes 
to  the  appraised  value  of  the  gooos,  twfore  such 
repeal  be  could  not  lawfully  odd  more  than 
that  cost;  aod  if  be  did,  it  was  a  matter  for  ex- 
aminatloD  and  correction.  To  the  same  effect 
is  the  case  of  Badger  v.  Cvaimano,  ISO  U.  8. 89 
[83:  861],  where  the  collector  caused  an  ap- 
praisemeot  to  be  made  In  which  a  portion  of  the 
charges  for  packing  and  transportation  of  the 
goods  imported  was  deducted  from  that  cate- 
gory and  added  to  the  invoice  value  of  the 
goods  themselves.  We  held  that,  in  the  ab- 
sence of  fraud  on  the  part  of  the  importer,  this 
could  not  lawfully  be  done,  and  that  nioh  an 
apimiisement  is  not  lawful  or  concliulve. 

We  are  satisfied,  not  only  on  theauthorl^of 
these  cases,  but  from  the  reason  of  the  thing  [ST] 
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and  the  proper  appHcat!on  of  the  principles  of 
the  law,  tbat  the  ccurse  pursued  ia  the  court 
below  wu  free  from  error. 

These  are  all  the  qnestions  which  it  isdeemed 
ImportaDt  to  discus^  aad  the  result  is  that  the 
fu^ment  mutt  b»  ^J^mud;  and  it  it  to  ordered. 


134]  ROBERT  F.  CAMPBELL,  T^.  in  Brr., 

V. 

SAMUEL  H.  WADE,  D^.  in  Err. 
(See  B.  a  Reporter's  ed.  84-88.) 
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or  of  the  county  or  district  In  nhich  the  land 
was  sitaated.  And  it  was  made  the  duty  of 
the  surveyor,  upon  (be  applicatiou  of  a  respon- 
sible party  desigaatiog  the  lands  desired,  to 
make  the  survey  within  three  months  from  its 
date,  and  within  sixty  days  thereafter  to  certify 
to,  record  and  map  Ine  field-notes  of  the  sur- 
vey, and  file  them  in  the  General  Land  Office. 
The  Act  provided  tliat  within  sixty  days  after 
the  filing  of  these  papers  in  Ibe  QeoerHt  Land 
Office  it  should  be  the  ri^hc  of  the  person,  firm 
or  corporation  at  whose  lustance  the  lands  had 
been  surveyed  to  pay  into  the  treasury  of  the 
State  the  purchase  money  therefor,  at  the  rat« 
of  fifty  cents  per  acre,  and  that  apon  preseuta- 
tion  to  the  Oeneral  Land  Office  of  the  receipt 
of  the  stat«  treasurer  for  this  money,  the  com- 
missioner should  issue  to  such  person,  firm  or 
corporation  a  patent  for  the  lands.  And  the 
Act  declared  that  after  the  survey  of  any  of  the 
public  domaio  as  thus  authorized,  it  should 
not  be  lawful  for  any  person  to  file  or  locate 
upon  the  land  thus  surveyed. 

It  was  under  these  provi^ons,  amended  by 
an  Act  passed  March  11. 1381  (Laws  of  1881, 
chap.  88).  which,  however,  did  not  matpritilly 
affect  them  fo  the  particulars  under  considera- 
tion, that  the  petitioner  below,  the  appellant 
here,  who  was  a  responsible  person,  sought  to 
purchase  lands  situated  in  £1  Paso  Couoty  of 
the  ^te,  to  the  extent  of  one  hundred  and 
fifteen  thousand  acres,  fa  tracts  of  six  hundred 
and  forty  acres  each.  Forthat  purpose,  on  tlie 
letb  of  becember,  1882,  be  applied  to  the  sur- 
veyor of  the  county  for  the  lands,  which  were 
fully  described,  and  were  of  the  character  au- 
thorized  to  be  sold  under  llie  Acts  in  question  [36j 
within  the  Pacific  Railway  Reservation.  The 
surveyor  received,  filed  and  recorded  the  ap- 
plication. The  petitioner  paid  the  fees  for  such 
filing  and  recording,  and  demanded  that  the 
land  should  be  surveyed  for  him  as  required 
by  law.  No  such  survey  was,  however,  made 
by  the  surveyor,  and  on  the  22d  of  Jauuary, 
1883,  before  the  time  expired  within  which  he 
was  allowed  to  make  it,  the  Le^ature  of  the 
State  withdrew  from  sale  all  the  public  lands 
mentioned  in  the  AcU  in  question  (Laws  of 
1883,  chap.  8).  After  this  witbdrawai.  the  pe- 
titioner again  applied  to  the  surveyor  for  a  sur- 
vey of  the  lands,  and  tendered  him  the  legal 
fees  for  making  the  survey,  hut  the  surveyor 
refused  to  make  it,  on  the  ground  that  the  Act 
of  July  14, 1879,  authorizing  the  sale,  and  the 
amendatory  Act  of  March  11, 1881,  bad  been 
suspended  V  the  Act  passed  January  22. 1883, 
and  consequently  tbat  he  had  no  authority  to 
make  the  survey.  The  petitioner  thereupon 
presented  to  the  District  Court  of  the  County 
of  El  Paso  a  petition  for  a  mandamus  to  com- 
the  surveyor  or  his  successor  In  office  to 
make  the  survey  and  return  the  field-notes  of  it 
to  tha  QeneTBl  Land  Office  of  Texas.  Tbe 
surveyor  appeared  fn  tbe  suit,  and  filed  both 
an  answer  and  a  demurrer  to  the  petition,  a 
procedure  permitted,  as  we  understand,  under 
the  laws  of  that  State.  The  demurrer  was  on 
tbe  ground  that  tbe  petition  disclosed  no  cause 
of  action.  The  answer  was  a  general  denial  of 
theall«atlonB  of  tbe  petition.  Upon  the  trial 
wMch  followed,  the  conrt  sitting  without  the 
Intervention  of  a  Jury,  judgment  was  eiven  in 
favor  of  the  defendant.   An  appeal  bemg 
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Withdratoal  of  public  landafrom  taU— effect  of— 
neeettarp  $tep$  to  obtain  title  to  public  land»— 
right  of  aiBflieani-'Teiau  Act  to  public 
landt. 

L  ThewlthdrawalfromsalebytheffovemmeDtof 
landa  previously  opened  for  sale  puts  an  end  to 
prooeodings  instituted  for  tbelr  acquisition. 

)L  Occupation  aod  improvemeDt  of  tbe  tnots  de- 
sired, with  a  view  to  pre-emption,  though  atiso- 
lutely  essential  for  that  purpose,  do  not  confer 
upon  tbe  settler  any  right  In  the  land  ocoupied^a 
against  the  United  States,  which  Inpelrs  la  any 
respect  tiie  power  of  Congress  to  withdraw  the 
land  from  sale  for  the  uses  of  Che  government,  or 
to  diapoM  of  tbe  aazne  to  other  parties. 

I,  Until  all  the  preliminary  steps  prescritwd  by  law 
for  tbe  acquisition  of  tbe  property  are  compiled 
with,  tbe  settler  does  not  obtain  any  title  against 
tbe  United  States;  and  among  these  are  entry  of 
the  land  at  the  appropriate  land  offloe  and  pay- 
ment of  its  prioe. 

^  Befoie  an  Aot  withdrawing  lands  from  sale  can 
be  held  to  impair  any  vested  right  of  an  appUoaat 
for  purchase,  be  must  have  done  everything  r^ 
quired  by  law  to  secure  such  dgbt.  Until  then 
DO  contract  right  of  the  applicant  Is  violated  by 
suah  legislatloD. 

lb  The  Itezas  Act  of  18BB,  withdrawing  from  sale 
certain  public  lands,  put  an  end  to  the  proceed- 
ings of  the  petitioner  In  this  case  to  acquire  tbe 
title  thereof;  aud  a  mandamus  will  not  Issue  to 
compel  tbe  surveyor  to  survey  the  land  and  make 
return  to  the  Texas  Land  Offloe. 

[No.  ao.j 

Arsfwd  Oct.  IS,  1889.     Deeidml  Oet.  »8, 1889. 

r\  ERROR  to  the  Supreme  Court  of  the  State 
of  Texas  to  review  a  Judgment  of  that  court 
affirming  a  judnnent  of^  tbe  District  Court  of 
the  County  of  El  Paso  in  favor  of  defendant  in 
proceedings  for  a  mandamus  to  compel  the  sur- 
T^or,  the  defendant,  or  bis  successor  in  offlce, 
to  make  surver  of  land  and  return  tbe  field- 
notes  to  tbe  General  Land  Offlce  of  Texas. 
Affirmed. 

Statement  Mr.  Jvetiee  Field: 
Th^  case  comes  from  the  Supreme  Court  of 
Texas,  and  arisa  upon  the  following  facts: 
By  an  Act  of  that  State,  passed  on  tbe  14th  of 
Joly,  1879,  the  sale  of  a  portion  of  its  vacant 
and  unappropriated  public  lands  within  certain 
counties  and  what  was  known  as  the  Pacific 
Railway  Reservation  was  authorized.  (Laws 
of  1879,  chap.  SfS.)  It  provided  tbat  my  per* 
■on,  firm  or  corporation  dedrous  of  pnrcbasing 
any  ctf  tbose  lands  mli^t  do  so  by  tutving  tbe 
same  snrv^ed  I7  the  authorized  public  sumy- 
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Ufcen,  the  case  was  beard  by  the  commUsionera 
of  appeals.  UpoQ  their  report  the  judgmeot 
waa  attirmed  by  the  supreme  court.  To  review 
that  judgment  the  case  is  brought  here  on  writ 
of  error. 

When  the  petition  was  filed  fa  the  district 
court  of  the  State,  and  its  judgment  rendered, 
Ward  B.  Marchand  was  the  surveyor  of  El 
P&sii  County.  Pcuding  the  appeal  from  the 
lud.smeDt  he  died,  and  bis  saccessor  in  office, 
Samuel  H,  Wade,  was,  by  consent  of  parties, 
substituted  in  his  place  as  defendant. 

Mr.  John  B.  Reotor*  for  plaintiff  in  error: 

Ad  exwutory  contract  is  an  agreement  of 
two  or  more  persons,  upon  sulficlent  considera- 
tion, to  do  or  not  to  do  a  particular  thing. 

2  Eeni.  Com.  12th ed.  450,  and  noUb;  1  Story 
on  Coutiuru,  §  1;  lUanehard  v.  Ru$aeU,  18 
Uass.  1;  !  Whart.  on  CoDtracts,|S  1. 

A  promi&e  is  a  Bufficieot  con'-i<icration  for  a 
promise;  and  when  promises  are  thus  mutually 
deiK-'ncienl.  either  cnn  be  sued  on  by  the  party 
to  whom  the  promise  Is  made,  supposing  him 
10  be  ill  DO  default. 

1  Whart.  on  Contracts,  %  533;  1  Parsons  on 
CoDtracts,  6,  7,  6th  ed.  pp.  448,  449.  450. 

But  acceptance  before  withdrawal  binds  the 
parties,  if  m:i<le  while  the  offer  continues. 

1  Parsons  on  Contracts,  482. 

A  proposal  is  but  au  ofTer  to  contract,  aod 
the  parties  making  the  offer  may  withdraw  it 
at  anv  time  before  acceptance. 

1  Wu.irt.  on  CoQtracte,  g  10;  Montgomery  v. 
Sas»oii,\Q  Cal.  193;  Com.  T.iV«e  Bedjord  Bridge 
Co.  2  Gray.  839;  Chicago  d:  A.  R.  Co.  v.  Derka. 
1  Wcsi.  Rep.  553, 103  Ind.  520;;Z»nTi  v.  McUan, 
80  Ala.  360. 

The  obliKation  of  tbe  contract  protected  by 
the  Ctin^iitutioQof  the  United  States,  and  what 
that  obligation  is. 

2  Storv  (4tbed.)  on  tbe  Constitution  of  the 
V.  S.  Si;  lS79-lil80-l381,  1885;  1  Kent,  Com. 
418.  414,  415,  416,  417,  418,  419,  and  note  1; 
8edgwiclt.  Statutory  and  Const.  Law,  616-6S8; 
<cd.  of  ia57);  Cooley,  Const.  Lim.  (3d  ed.) 
273,  274,  275,  276.  284,  285.  286.  290;  SturgeM 
V.  Crousninthield  17  U.  S.  4  Wheat,  197(4: 529); 
Pascbal's  Ann.  Const,  note  167,  pp.  155-156. 

Tlie  Supreme  Court  of  tbe  United  Sutes  will 
determine  for  itself,  irrespective  of  the  state  de- 
cisions, what  is  the  conlract  of  tbe  State, 

Jefferson  Branch  Bank  v.  SkeOey,  66  U.  fl.  1 
Black,  442  (17:  177);  Butz  v.  Mtueatine,  75 
U.  S.  8  Wall.  575  (IS:  490);  8  Parsons  on  Con- 
tracts. (6th  ed.)  027-688,066,  and  notet  8  and  T. 

Tbere  Is  no  objection  for  want  of  mutuality. 

Pomeroy  on  Contracts,  ^  169,  and  note  1.  p. 
m-.Per&ine  v.Badtell.aO  111.216;  SchraiderT.  Ge- 
meinder.  lONev.350;  SmWi'»Apiyeai.&i  Pa.474. 

Tbe  goTerameni  Is  not  entitled  to  retire  from 
tbe  contract. 

Hamilton  r.  Arerj/,  20  Tex.  686;  Thornton 
T.  Locke.  66  Tex.  888:  Tkrockmorion  v,  Daten- 

fort.  55  Tex.  286;  Fitzpatriek  v.  Duboit,  2 
Kwy.  439;  Ramuys.  Loomis,  6  Or.  878;  Mie- 
touri,  K.  <£  T.  R.  Q>.  v.  Noyet,  25  Kan.  34a 

Wherever  in  Texas  the  riRht  of  a  party  has 
l^illy  attached  to  the  land  by  tbe  performance 
of  duty  in  some  of  the  steps,  by  a  legal  survey, 
pre-emption,  settlement,  etc.,  ibis  la  what  Is 
called  on  equitv. 
Hamilton    Averjf,  20  Tex.  684. 

18-.'  r.  s. 


Tbe  first  step  to  acquire  land  has,  in  Texas, 
with  the  exception  of  tbe  case  at  bar.  been 
recognized  as  creating  aa  equity  that  will  sup- 
port suit  for  the  land. 

DeMontel  v.  Speerf,  58  Tex.  889;  Caltert  v. 
Uamaey,  59  Tex.  490;  Thornton  v.  Locke,  66 
Tex.  883;  Vance  v.  LindteyJO  Tex.  286;  Horm 
V.  Shumblin,  57  Tex.  248;  Buford  t.  &ray,  61 
Tex.  335.  ./ 

Vested  rights — meaning  of  the  term. 

Cooley,  Const.  Llm.  445;  Sedgwick,  Stat 
and  Const.  Law  (ed.  of  1857)  671-676. 

Retroactive  laws,  with  some  examples. 

Sedg.  Stat,  and  Const.  Law,  188,  l8fl;  Story's 
Const.  4th  ed.  §  1398. 

Wbere  a  right  in  tbe  natureof  a  contract  has 
vested  under  the  original  statute,  then  the  re- 
peal does  not  disturb  it. 

Sedg.  Stat,  and  Const.  Law  (ed.I887)  pp.  188, 
138;  Smith  on  Stat,  and  Const.  Construction, 
895,  §  776,  also  881,      760,  761. 

The  Act  of  the  Legislature  of  Texas  of  Janu- 
ary 22. 1883.  properly  construed,  is  not  retroac- 
tive. 

Sedg.  Stat,  and  Const.  Law  (ed.  of  1857) 
198,  194,  196,  197,  198;  Potter's  Dwarris  on 
Stat,  and  Const.  Law,  164;  Pigment  d  A.  L. 
Ini.  Co.  V.  Bap,  50  Tex.  519. 

Mandamus  wilt  lie  to  compel  tbe  surveyor  of 
£1  Paso  County  to  survey. 

De  Montel  v.  Speed,  53  Tex.  341 ;  Thomson 
V.  Locke,  66  Tex;  883;  Winder  v.  WUliama,  23 
Tex.  601. 

(No  counsel  appeared  for  defendant  In  error.) 

Mr.  Justice  Field  delivered  the  opinion  of 
tbe  court:  |37| 

It  was  contended  in  the  state  courts,  and  the 
contention  is  renewed  here,  that  tbe  petiiiont-r, 
by  bis  application  for  a  survey,  had  acquired  a 
vested  interest  in  tbe  lands  be  desired  to  pur- 
chase, which  could  not  be  impaired  by  tbeir  sub- 
sequent withdrawal  from  sale.  This  position  is 
cleDrty  untenable.  The  application  was  only 
one  of  different  steps,  all  of  wbicb  were  neces- 
sary to  be  performed  before  the  applicant  could 
acquire  any  right  against  the  State.  The  ap- 
plication was  to  be  followed  by  a  survey,  and 
the  surveyor  was  allowed  three  months  lo 
which  to  make  it.  By  the  express  terms  of  the 
Act,  it  was  only  after  the  return  and  filing  in 
the  General  Land  Office  of  the  surveyor's  cer- 
tificate, map  and  field-notes  of  the  survey,  that 
the  applicant  acquired  the  right  to  purchase  tbe 
land  by  paving  the  purchase  money  within 
sixty  days  tbereafter.  But  for  this  declaration 
of  the  Act,  we  might  doubt  whether  a  right  to 
purchase  could  be  considered  as  conferred  by 
tbe  mere  survey  so  as  to  bind  the  State. 
Clearly,  tbere  was  no  such  right  in  advance  of 
tbe  survey.  The  State  was  under  no  obliga- 
tion to  continue  the  law  in  force  because  of  the 
application  of  anyone  to  pnrchase.  It  entered 
into  no  such  contract  with  the  public.  The 
application  did  not  bind  tbe  applicaiit  to  pro- 
ceed any  further  in  the  matter;  nor.  In  the  ab- 
sence of  other  proceedings,  could  it  bind  the 
State  to  sell  the  lands. 

The  adjudications  are  numerooa  where  the 
withdrawal  from  sale  br  the  govemmeDt  at 
lauds  previously  opened  to  sale  has  been  ad* 
udgecl  to  put  ail  end  tojmrocecdinn  instituted 
Qt  their  acquisition.   Thns,  under  tbe  pre- 
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emption  laws  of  the  United  States,  large  por- 
tions of  the  public  domain  are  opened  to  settle 
ment  and  sale,  and  parties  havinj^  the  requisite 
qualiflcatioDS  are  allowed  to  acquire  the  title  to 
[38]  tractB  of  a  specific  amount  by  occupation  and 
improTemeot.  and  their  entry  at  the  appropriate 
land  ofiSce  and  payment  of  toe  prescribed  price. 
But  it  has  always  been  held  that  occupation 
and  improvement  of  the  tracts  desired,  with  a 
view  to  pre-emption,  .though  absolutely  essen- 
tial for  that  purpose,  do  not  confer  upon  the 
settler  any  right  in  the  hiod  occupied  as  against 
the  United  States,  which  conld  impidr  in  any 
respect  the  power  of  Congress  to  withdraw  the 
land  from  sale  for  the  uses  of  the  government, 
or  to  disposeof  ihesametoothcr  parties.  This 
subject  was  fully  considered  in  IH^tie  v. 
Whitney,  76  U.  S.  9  Wall.  187  [19:  668],  where 
this  doctrine  was  annonnced.   It  was  subse- 

iuently  affirmed  in  the  Totmite  Valtej/  Gate 
Hutehingt  v.  Lew}.  82  U.  S.  15  Wall.  77 
31 :  82],  where  the  court  said  that  until  all  the 
preliminary  steps  prescribed  by  law  for  the  ac- 
quisition of  the  property  were  complied  with, 
the  settler  did  not  obtain  any  title  against  the 
United  States,  and  that  among  these  were  entry 
of  the  land  at  the  appropriate  land  office  and 
payment  of  its  price.  "  Until  such  payment  and 
entry,"  the  court  said,  "the  Acts  of  Congress 
give  to  the  settler  only  a  privilege  of  pre-emp- 
tion io  case  the  lands  are  offered  for  sale  In  the 
usual  manner;  that  is,  the  privilege  to  purchase 
them  in  that  event  in  preference  to  others. 
The  United  States  by  those  Acts  enter  into  no 
contract  with  the  settler,  and  incur  no  obliga- 
tion to  anyone  that  the  land  occupied  by  him 
thall  ever  be  put  up  forsale.  They  simply  de- 
clare that  in  case  any  of  their  lands  are  thrown 
open  for  sale  the  privilege  to  purchase  them 
In  limited  quantities,  at  fixed  prices,  shall  be 
first  given  to  parties  who  have  settled  upon  and 
Improved  them." 

In  the  present  case,  before  the  Act  withdraw- 
ing the  lands  from  sale,  which  was  equivalent 
to  a  repeal  of  the  Act  authorizing  the  sale, 
could  be  held  to  impair  any  vested  right  of  the 
applicant,  he  must  have  done  everything  re- 
quired by  law  to  secure  such  right.  Until 
then  no  contract  could  arise  in  any  way  bind- 
ing upon  the  State.  No  coutmct  rights  of  the 
petitioner  were  therefore  violated  by  its  legisla- 
tion. 

The  Jaw  in  this  respect  is  very  clearly  stated 
in  the  opinion  of  the  Commissioners  of  Appeals 
of  Texas,  adopted  by  the  Supreme  Court  of 
that  State. 

Judgment  ajfirmed. 


|S0|        OEORGE  O.  DENT  bt  al.,  Appt*.» 

c 

ISAAC  A.  FEROnSON  sr  al. 

<See  S.  a  Reporter's  ed.  5(MIS.} 

Execution  of  eontraet—want  of  capacity— fair- 
not  of  contract — agreement  to  ditcftargt  Utia 
—fraudulent  eonteyanee—^rtiea  Aereto  not 
reUeved—neu  mntraet,  vhen  enforced — agree- 
ment  to  d^raud  cndilon,  not  ei^foretd. 

Note.  See  note  to  AnDfltronji  v.  Toler.  upon  life- 
pal  Contracts,  it  V.  6. 11  \Vbe*t.  2S8  (6:  469). 
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1.  Where  a  party  to  the  contraot  has  subseqnentlj 
reoognised  It  and  carried  out  part  of  it,  ttals  Is 
BUfBdeat  proof  of  Its  ezeoutlOD  and  delivery. 

Z.  The  evidence  in  this  oasc  fails  to  show  any  Im- 
becility, dotava  or  loss  of  mental  capacity  by 
plaintiffs'  ancestor,  when  the  oontnuit  aUegcd 
iraa  mmAo  by  blm. 

a.  The  falmeas  of  tbe  traosaction.  In  making  a 
oontntst,  should  be  determined  by  tbe  condition 
of  things  at  the  time  tbe  contraot  was  made  and 
executed,  and  not  by  what  occurred  afterwards, 
except  so  far  as  subsequent  developments  may 
reflect  light  upon  It. 

4.  Where  a  peison  has  agreed  to  procure  the  dis- 
charge of  liens  upon  property,  the  fact  that  he 
procuree  a  discharge  of  tbe  liens  by  paying  only 
•  percentage  thereof,  does  not  prevent  such  dts- 
obarge  being  a  fulQllment  of  his  agreemenL 

6.  If  a  person  conveys  bis  property  for  tbe  purpose 
of  hindering,  d*slaying  or  defraudmg  his  credi- 
tors, and  for  several  years  aoqulesoea  and  con- 
cun  in  tbe  devices,  ooUuslvesuiUandimpositiona 
upon  tbe  court  in  f  urtberanoe  of  this  purpose, 
without  taking  a  single  legal  step  to  annul  said 
conveyance  or  to  stop  such  proceedings,  a  court 
of  equity  will  not  aid  him  or  bis  heirs  to  recover 
the  property  from  the  grantee  or  his  heirs  aftei 
the  fraud  Is  aocompllstaed. 

(J.  Wherever  two  or  more  persons  are  engaged  In  m 
fraudulent  transaction  to  injure  another,  neither 
law  nor  equity  will  Interfere  to  relieve  either  of 
those  persons,  as  against  tbeother,  from  the  con- 
sequences of  tfaeir  own  misconduct. 

7  A  new  contract,  founded  on  a  new  and  Indfr 
pendent  oonsideratlon.  if  fair  and  lawful,  ai- 
tfaough  In  TdatlOD  to  property  respecUng  wblcb 
there  had  been  unlawful  or  fraudulent  transac- 
tions between  tbe  parties,  will  be  dealt  with  by 
tbe  courts  on  Its  own  merits,  and  IX  tbe  new  con- 
rideratlon  tie  valid  and  adequate,  it  wUl  be  en- 
fon»d. 

8.  An  agreement  between  grantor  and  grantee, 
mode  upon  tbe  conveyance  of  property,  and 
wbl(A  reserves  to  tbe  grantor  the  enjoyment  of 
the  rents  and  proflttof  tbe  property  conveyed, 
to  which  tbe  creditors  of  the  grantor  have  a 
right  of  immediate  appropriation  to  their  debts, 
and  which  involves  a  secret  trust  for  a  return  to 
the  grantor  of  property  of  which  such  creditors 
bave  the  Immediate  right  of  sale,  will  not  be  en- 
forced: but  the  parties  will  be  left  hi  the  position 
where  they  have  placed  themselves,  although  tbe 
grantee  refuses  to  perform  his  part  of  the  ftand- 
olent  agreement  with  the  grantor. 

[No.  33.] 

Araued  AmUtS,  £4,  i889.   Decided  Oct.  t8, 
"  SS89. 

A  PPEAL  from  a  decne  of  the  Circuit  Court 
n.  of  the  United  States  for  the  Western  Dis- 
trict of  Tennessee  In  favor  of  complainants  In 
an  action  to  recover  from  defendants  real 
property  alleged  to  have  belonged  to  plaintiffs' 
ancestor,  and  to  have  been  fraudulently  o^ 
tained  from  him  by  defendanu'  ancestor,  and 
to  set  aside  and  annul  the  agreement,  deeds  and 
judicial  proceedinmby  which  mch  fraudulent 
acquisition  was  effected.  Bneraed. 
Opinion  below  84  Fed.  Itep.  412. 

Statement  by  Mr.  Juetiee  Lamart 
This  is  a  auU  In  equity  orlgtnaUy  brought  in 
the  Chancery  Court  of  feelby  County.  TeniiM. 
see  on  tbe  10th  of  December,  1881.  by  the  [51] 
appellees,  heira  at  law  of  Alexander  M.  Per- 
eiuon,  deceased,  agftlnit  the  appellants,  heirs 
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at  law  and  lenil  representatives  of  Henry  Q. 
Dent,  decensed.  Upon  appttcstioa  of  tbe  com- 
platnants,  the  cnse  was  removed  into  the  United 
States  Circuit  Court  for  the  Western  District 
of  Tennessee  on  the  ground  of  the  diverse  citi- 
zenship of  the  parties. 

Tbe  object  of  the  original  and  the  two 
amended  and  aupplementiu  bills  Is  to  recover 
from  the  defendants  a  large  amount  of  real 

froperty  allejred  lo  have  belonged  to  A.  H. 
erguson,  deceased,  and  to  have  been  fraudu- 
lently obtained  from  him  by  Henr^  G.  Dent, 
deceased;  and  also  to  have  set  aside  and  an- 
nulled the  agreement,  deeds  and  judicial  pro- 
eeedioss  by  which  such  fraudulent  acquisition 
was  effected. 

Tbe  iDstntment  which  tbe  complainants 
most  especially  seek  to  have  delivered  up  and 
canceled  purports  to  he  an  absolute  agreeroeot 
and  cooveyauceof  a  large  amount  of  real  prop- 
erty situated  in  Memphis,  Tennessee,  executed 
by  FergusOD  to  Dent,  and  ia  as  follows: 

"This  agreement,  made  this  14tfa  day  of 
May,  1869,  by  and  between  A.  H.  Ferguson, 
of  the  first  part,  and  H.  G.  Dent,  of  the  second 

?irt,  all  of  tbe  City  of  Memphis  and  Btale  of 
eoDcssee,  witnesseth,  that  the  said  Ferguson, 
for  the  purposes  and  considerations  hereinafter 
aet  forth,  has  this  day  bargained  and  sold  to 
tbe  said  Dent  all  his  light,  title  and  interest  of, 
in  and  to  certain  lotsorparcelsof  laud  situated, 
lying  and  being  in  tbe  City  of  Memphis  and 
State  of  Tennessee,  as  per  schedule  thereof 
hereto  annexed,  and  for  fdentlfl^tion  signed 
1^  tbe  parties  hereto. 

"That  for  said  considerations  he  binds  him- 
self to  make  conveyance  by  quit-claim  to  said 
Dent,  or  to  whomsoever  he  may  direct,  of  safd 
several  pieces  of  property  on  demand,  except- 
ing, however,  one  piece  of  properly  contained 
in  the  schedule  hereto  annexed,  situated  on  the 
southeast  comer  of  Beale  and  Hernando 
Streets,  to  which  be  agrees  to  make  a  warranty 
deed  to  James  E.  Diluird,  to  whom  said  Dent 
bas  bargained  the  same  for  $8,000,  subject  to 
certain  judgment  liens  which  will  be  expressed 
on  the  face  of  said  deed  when  it  shall  be  exe- 
cuted.  The  consideration  of  this  agreement  is 
that  tbe  property  hereby  agreed  to  be  conveyed 
is  much  incumbered  by  judgments,  decrees 
and  deeds  of  trust,  taxes  and  assessments  for 
grsdioe  and  paving  to  nearly,  if  not  quite.  Its 
full  TElue,  as  also  shown  in  said  schedule,  and 
tbe  only  interest  remaining  to  said  Ferguson  in 
the  same  Is  bis  equl^  of  redemption.  For 
this  equity  he  is  willing  to  take  the  sum  of 
$10,000,  and  allow  the  purchaser  to  make  the 
best  use  be  can  of  the  property  in  paying  off 
said  incumbrances  and  making  what  be  can 
out  of  tbe  surplus.  Tbe  further  consideration 
of  this  agreement  Is,  therefore,  that  tbe  said  H. 
G.  Dent  will  pay  the  said  A.  M.  Ferguson  tbe 
•um  of  $4,000  in  cash  In  hand  and  by  tbe  con- 
veyance  to  be  made  to  James  E.  Dillard,  will 
secure  the  payment  of  the  further  sum  of 
$6,000  to  said  Ferguson,  making  an  aggregate 
of  $10,000  as  agreed  upon,  and  will  dupooe  of 
tbe  balance  of  said  property  to  tbe  best  wlvan- 
tue,  to  discbarge  the  liens  thereon,  or  otber- 
wiae  discharge  tbe  same,  and  will  have  no  re- 
course on  said  Ferguson  in  law  or  equity  for 
any  Incumbrance  or  defect  of  title  whatsoever 
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on  any  of  mid  pieces  or  parcels  of  land,  Imt 
take  tlie  same  at  his  own  risk;  and  inn'^rnuch 
as  the  terms,  conditions  and  consid<  rat  inns  of 
this  agreement  cunaot  properly  cxpre-sed  ia 
the  several  conveyances  desired' ami  coutcm- 
plated  by  the  parties,  this  instrument  sod  tbe 
schedule  hereto  annexed  are  made  for  a  more 
thorough  and  complete  explanation  nnd  cxpo< 
sition  of  tbe  same. 

"  In  testimony  whereof  the  said  A.  M.  Fer- 
guson and  H.  G.  Dent  have  hereunto  set  tbeir 
hands  tbe  day  and  date  first  above  wnitL-n. 

"A  M.  Ferguson,  [Seal.) 

"H.  G.  Dent,  [Seal.] 
"Attest:  W.  L.  Van  Dvke. 
"C.  W.  Frazer.* 

The  complainants  aver  In  tbeir  bills  that  this 
instrument  was  drawn  up  and  signed  only  asa 
plan  proposed,  but  never  adopted,  wns  never 
underatCKtd  by  the  parties  to  it  to  be  of  any 
force  as  between  themselves,  and  was  never  in 
fact  delivered  to  Dent,  but  was  retained  by 
Ferguson  as  bis  private  property  and  placed 
with  hla  other  papers  in  the  possession  and  cus-  |  S3 1 
tody  of  his  attorney,  one  W.  L.  Viin  Dyke, 
where  it  remained  until  the  death  of  tbe  latter, 
when  Dent,  by  fraudulent  representntioos  to  a 
woman  In  charge  of  Van  Dyke's  room  and  ef- 
fects, succeeded  in  abstracting  it  from  (ha 
ropers  of  Ferguson;  and  that  Dent  then,  after 
Ferguson  died,  set  up  a  claim  to  the  owner- 
ship of  the  property  under  said  pretended  con- 
tract. They  further  aver  that,  even  if  said  in- 
strument was  really  delivered,  it  was  void 
because  of  the  fraudulent  means  aud  undue  in- 
fluence by  which  Deot  imposed  upon  Fergu- 
son to  make  a  conveyance  of  bis  property  at  a 
grossly  inadequate  price,  which  was  never 
paid.  It  is  further  alleged  that  Dent  was.  nt 
tbe  date  of  said  agrcemcDt,  and  bad  been  for 
many  years  prior  thereto,  tbe  agent  of  Fergu- 
son in  tbe  managemeotof  bis  properly  and  bad 
so  gained  bisconfidence  and  bad  acquired  such 
an  ascendency  over  Ferguson's  mind  and  will, 
especially  during  tbe  latter  part  of  liis  life, 
when  he  was  in  bis  dotage  ana  Inc&[vicltated  to 
attend  to  his  interests,  that  all  his  financial 
transactions  were  subject  to  Dent's  supervision 
and  direction;  that  among  these  transactions 
was  an  indorsement  by  Ferguson  on  tbe  13th 
of  April,  1867,  of  four  notesof  Dent  of  $12,600 
each,  aggregating  in  amount  $50,000,  which 
he  (Dent)  gave  in  part  payment  of  a  purchase 
by  biro  of  a  stock  of  goods  from  Loclcwood  & 
Co.  in  Memphis:  that  this  sale  by  Lnckwoodft 
Co.  to  Dent  was  soon  afterwards  attacked  by 
tbe  credltora  of  the  former  as  fraudulent,  and 
four  succ^ve  attachments  were  sued  out  and 
levied  upon  the  stock  of  goods;  and  that  four 
replevin  bonds  were  given  by  Dent  and  siirned 
by  Ferguson,  one  as  surety  and  tbe  other  three 
as  a  prmclpaJ,  he  having  purchased  from  Dent 
one  half  interest  in  tbe  stock. 

It  Is  alleged  that  the  amount  of  the  Judg- 
ment rendered  on  these  bonds  against  Dent  and 
Ferguson  was  about  $66,000;  and  that  of  tbe 
Lockwood  notes  for  $60,000,  one  was  claimed 
to  hare  been  paid  off  and  taken  up  W  Dent, 
tbe  other  three  having  been  compromised  by 
Dent  and  Ferguson  giving  their  notes  for 
$18,000,  secured  by  a  deed  of  trust  upon  a 
large  part  of  the  Ferguson  {ooperty  in  dlsputa 
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and  oDe  lot  belonging  to  Dent,  executed  to  one 
Carmack.trusteef  or  certain  croditora  into  whoie 
hands  the  notes  had  fallen.  It  is  further  al- 
leged that  FerguBOQ.  harassed  by  this  sudden 
and  largely  increased  indebteitoeaa  (already 
great),  desired  and  proposed  to  make  an  aaslgn- 
ment  for  the  benefit  of  bis  creditors,  but  was 
overruled  in  this  purpose  by  the  controlling  in- 
flueocc  of  Dent,  who.  by  imposition  and  fraud, 
prevailed  upon  him  to  mgn  the  pretended  con- 
tiact  of  May  14,  1869.  which  the  said  Dent  got 
up  to  serve  hiapurpoae  of  fraudulently  poesess- 
ing  himself  of  Ferguson's  estate. 

The  bill  furtberseta  forth  with  great  minute- 
ness of  detail  the  various  subterfuges  and  con- 
trivances to  which,  it  is  alleged,  Dent  resorted 
to  cover  up  and  conceal  from  the  creditors  the 
ownership  of  the  property,  and  the  trust  deeds 
and  judicial  proceedings  by  which  the  baffled 
creditors  were  Inveigled  into  compromises  at 
enormous  sacrifices;  and  that  various  persona, 
mostly  Dent's  attorneys  and  relations,  or  per- 
soas  having  an  understanding  with  him.  pur- 
chased all  of  the  propertT  under  these  trust 
deeds  and  at  said  judicial  sales  (with  money 
furnished  by  Dent,  which  be  raised  from  the 
rents  and  profits  of  Ferguson's  estate),  and 
DOW  hold  their  titles  In  trust  for  said  Dent. 

It  is  then  alleged  that  all  tbe  liabilities  of 
Ferguson  have  teen  settled,  and  all  tbe  incum- 
braoces  upon  his  property  removed,  for  the 
most  part,  out  of  the  rents  and  profits  of  said 
properly. 

The  prayer  of  tbe  bill  Is  that  tbe  contract  of 
May  14, 1869,  be  declared  void;  and  that  the 
defendants  be  declared  tru^ees  of  the  propertv 
for  tbe  complainanta,  and  required  to  turn  it 
over  to  tbeir  possession,  and  account  for  iis 
rents  and  profits. 

The  answer,  after  a  general  denial  of  all  tbe 
allegations  <>f  the  bill,  espedallv  denies  those 
relating  to  the  undue  influence  charged  to  have 
been  exercised  by  Dent  over  Ferguson,  those 
relating  to  Dent's  ageocv,  and  those  relating  to 
Ferguson's  dotage,  weakness  of  mind  and  in- 
capaclly  for  business.  It  admits  that  Dent's 
heirs  have  in  their  possession  a  deed  or  contract 

Sroperlv  executed,  attested  and  delivered, 
Bted  Hay  14. 1848,  but  unregistered,  under 
wblch  they  daim  tiUe  to  the  proper^  referred 
to  in  the  bill,  and  avers  the  fairness  and  Justloe 
of  the  contract,  its  delivery  to  Dent  l^  Fergu- 
son, and  also  the  delivery  into  his  actual  pos- 
session of  all  the  proper^  conveyed  by  it.  It 
also  sets  forth  tbe  hopeless  condition  of  Fergu- 
son's affairs;  that  Dent  bad  extinguished  the 
debts  and  removed  from  tbe  property  all  the 
incumbrances  and  paid  the  $10,00u,  or  its 
equivalent,  which  was  the  consideration  men- 
tioned in  the  deed;  and  that  $10,000  aod  tbe 
discbarge  of  the  debts,  quite  as  great  in  amount 
as  that  of  the  value  of  the  property  conveyed, 
constituted  a  full  and  suffldeot  price  therefor. 
It  sets  up  as  a  defense  the  acqulesceoce  of  Fer- 
guson, as  long  as  he  lived  (a  period  of  eleven 

{'ears),  in  the  contract,  and  m  Dent's  acts  under 
I.  and  also  tbe  fact  that  Ferguson  bad  filed  bis 
petitioD  in  bankruptcy,  stating  under  oath  that 
ne  did  not  own  any  real  estate,  which  proceed- 
ing it  relies  on  as  an  aUtapp^  and  as  proof  of 
an  outstanding  title. 
The  defendants.  Frazer,  Treztfraat  and  the 
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filed  a  separate  answer.  In  wblch  they  each 
stated  that  tbe  titles  held  by  them  respectinly 
to  the  property  with  which  the  bOl  bad  con- 
nected their  names  were  held  by  them  as  trus- 
tees for  Dent,  or  as  a  security  for  fees,  advances 
and  loans  to  him.  Dillard,  In  bis  deposition, 
answered,  alleging  that  the  titles  held  by  him 
to  any  of  the  property  claimed  by  complain- 
ants were  held  for  thcoenefit  of  Dent.  Hooper 
and  wife  answered,  denying  the  averments  of 
the  bill  that  Susar  R.  Hooper  purchased  tbe 
Shelby  claim  which  she  Is  prosecuting  auinat 
the  estate  of  Ferguson,  as  the  agent  of  Dent, 
but  averring  that  such  purchase  by  her  was 
bona  fide  and  for  her  own  use  and  benefit,  and 
that  said  claim  Is  now  her  own  property. 

The  answers  of  the  other  defendants  ave 
that  before  tbe  filingof  the  bill  they  had  pertec 
with  whatever  right  or  title  they  ever  had  to 
any  of  tbe  property  in  controversy. 

Proofs  were  taken  and  a  hearing  was  had  be- 
fore the  circuit  Justice,  tbe  district  judge  sittlns 
with  him,  and  a  decree  was  rendered  in  accord- 
ance with  the  prayerof  the  hOl. 

Metfrt.  D.  H.  Ponton  and  T.  B.  Torlej 

for  appellants. 
Mr.  T.  B.  Edipiixgion.  for  appellees: 
If  a  trustee  or  agent,  or  anyone  holding  simi- 
lar fiduciary  relations,  becomes  the  purchaser 
of  the  principal's  property,  the  transaction  ia 
coDStruciively  fraudulent. 

1  Story's  £q.  807.  810-812.  812  a,  813  A, 
813  e;  C^ley  on  Torts  624,  n«te  8.  aod  iS25, 
ttota  4,  5;  Michoud  v.  Girod,  46  U.  S.  4  How. 
555(11:  1076);  Talbot  v.  iVtwn*.  7  Baxt.  502; 
Fox  V.  MaekretA,  1  Lead.  Cas.  in  Eq.  'US 
(4th  Am.  ed.)  214,  242,  260. 

Delivery  Is  absolutely  essential  to  tbe  taking 
effect  of  every  deed. 

A  seizure  py  Dont  of  the  paper  from  van 
Dyke's  room  Is  not  a  delivery. 

8  Wash,  on  Real  Prop.  264  (577);  Jaekmm  r. 
Leek,  12  Wend,  107;  ^Uy  t.  Biehardrntn,  7 
Pick.  91. 

When  a  solemn  admission  is  made  in  a  bill, 
answer  or  petition,  inconsiderately  or  without 
a  full  knowledge  of  tbe  facta,  a  oourt  of  equl* 
tj  will  relieve. 

Bamilton  v.  Zimmerman,  6  Soeed,  89;  Helm 
V.  Wright,  3  Humph.  72,  and  Cooper's  nota; 
Deehera  v.  Blanton,  8  Sneed.  878;  Smith  T. 
FmoUr,  12  Lea.  168,  174. 

Estoppel  is  only  an  admission.  Estoppels 
proceed  on  the  ground  of  constriicAiTe 
fraud.  . 

1  Story's  Eq.  Jur.  &  881;  JlifsAsTto  t.  J^fl, 
1  Tenn.  Leg.  Rep.  819. 

Tbe  representations  most  be  made  with 
knowledge  of  Uie  facts. 
Bigelow  on  Estoppels,  487. 
The  parties  are  not  in  pari  tUlieto, 
Prewtt  T.  €b0pt0o«^8O  Hiss.  868;  F)redott 
T.  OoU,  41  Barb.  318;  Fbrd  v.  Sarrington.U 
N.  Y.  285;  Smith  v.  EUiott,  1  Pat.  &  H.  (Va.) 
807. 

Tbe  contract  being  executory,  this  action  ii 
in  disaffirmance  of  it,  and  consequently  in  dis- 
affirmance of  any  fraud  contemplated  under  it, 
and  the  court  wfll  resdnd  it. 

WAiU  V.  Pivnktin  Bank,  98  Pick.  181;  Sx 
parte  Bennett.  10  Yes.  Jr.  881;  Miehoud  v. 
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Mr.  Jnttiee  Laa»r  delivered  the  optnlon  of 

tlic  court: 
Tbv  innin  erouDds  of  the  bill  are— 

(1)  Tlmt  tDe  agreement  or  conveyance  of 
May  14.  1869,  was  never  delivered,  but  was 
only  a  pnper  in  coDtcmplatlon  to  be  executed, 
and  that  the  execution  and  oeHvery  of  It  were 
finally  abnndoned;  and 

(2)  That  said  contract  was  pnscured  byfraud 
on  the  part  of  Dent  to  enable  bim  to  posaess 
biuiself  of  the  estate  of  FergtisoD  without  pay 
lug  him  a  valuable  consideratioii  therefor;  and 
tliat  Feriru^u  was  of  weak  mind.  In  bis  dotage, 
and  easily  imposed  upon  by  Drat,  between 
whom  and  himself  the  relation  of  priuclpal  and 
agcut  existed.  * 

We'coticur  fully  In  the  position  assumed  by 
both  the  circuit  justice  ana  the  district  judge, 
tliat  tbo  esecutlon  and  delire^  of  the  ame- 
ment  and  conveyance  of  Hay  14, 1869,  by  Fer- 
guson to  Dent,  were  sufflcicnily  proven.  A 
careful  examination  of  the  evidence,  especially 
that  introduced  in  behalf  of  complainants, 
leaves  uo  doubt  on  this  point.  The  paper  was 
frequently  rucogolzed  and  acted  upon  by  F<t- 
guaun.  He  revived  part,  at  least,  of  the  mon- 
ey to  be  paid  under  It  and  frequently  called  for 
more,  complaining  of  Dent  that  be  had  not 
fully  paid  tlie  amount  acreed  to  Id  the  contract. 
He  received  the  two  Dlllard  notes  for  f3,000 
each,  as  provided  for  in  it,  in  part  payment,  and 
also  aca>ptcd  Dillard's  deea  of  trust. on  the 
property  conveyed  to  htm  as  security  therefor. 
Be  solemnly  reaffirmed  It  over  his  own  signa- 
ture and  seal  on  the  28d  of  August,  1809,  In  a 
deed  introduced  ia  evidence  by  complainants, 
in  which  deed  the  recital  is  as  follows: 
*'  Whereas  on  the  14th  of  May,  1869,  H.  G. 
Dent  and  A.  M.  Frrguson  entered  into  an 
agreement  of  parcbase  and  sale  by  which  said 
Dent  purchased  the  equity  of  said  Ferguson  in 
all  his  real  eatate  in  Shelby  County  for  the  sum 
of  ftlO.OOO,  |4,000  of  which  was  to  be  paid  in 
cash,  and  $6,000  In  notes,"  etc.  He  again 
recognized  and  carried  out  his  part  of  it,  when 
on  the  :25th  of  May,  1869,  be  made  a  deed  to 
Dillard  in  pursuance  of  Its  terms.  His  petition 
In  bankruptcy,  filed  on  April  29, 1878,  in  which 
he  slated  on  oath  that  he  did  not  own  any  real 
estate.  Dor  hold  any  tDterest  in  any  real  prop- 
erty.exccpt  a  leasehold  that  would  expire  in  less 
tbaD  a  month,  though  not  a  technic^  estoppel 
OS  a  defense  In  this  suit,  is  at  least  evidence  of 
the  execution  and  validity  of  tbe  instrument  in 

?[ue8tion.  In  view  of  these  facts,  whtcb  appear 
rom  tbe  proofa  and  pleadings  of  the  complain 
ants,  we  ao  not  deem  it  necessary  to  review  the 
mass  of  testimony  offered  by  the  oomplainants 
to  sustain  their  charge  that  Dent  purloined  tbe 
writing  from  Ferguson's  papers. 

As  to  tbe  second  point  we  cannot  assent  to 
the  conclusions  of  tbe  court  below.  The  erl- 
dence,  we  think,  falls  to  show  any  imbecility, 
dotage  or  loss  of  mental  capacity  on  tbe  part  of 
Ferguson  In  ISW.  when  the  contract  was  made. 
About  fifteen  wttnesaea  produced  by  tbe  com- 
plainants were  Questioned  as  to  the  character 
and  condition  of  his  mind,  three,  aod  perhaps 
four,  of  whom,  speak  of  him  as  being  weak, 
ignorant  and  childish;  but  the  general  tenor  of 
the  testimony  of  the  others,  who  had  any  odn- 
Ions  to  cxpreaa.  was  directly  the  reverse,  llie 
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combined  effect  of  this  testimony,  taltcn  us  a 
whole,  putting  out  of  view  the  evidence  on  be* 
half  of  the  defendants,  leaves  on  the  mind  a 
decided  impresKion  that  Ferguson,  though  to  a 
certain  extent  illiterate,  waa  a  man  of  'gooJ, 
sound  sense,  of  large  experieoce  in  businesi, 
and  capable  of  transacting  bis  own  alfain.  Out- 
side of  the  nature  of  the  transaction  itself  snd 
tbe  relation  of  principal  and  agent  between 
him  and  Dent,  which  will  be  presently  consid- 
ered, there  is  very  little,  if  any,  testimony  that 
he  was  ignorant  of  bia  ri^ls  or  of  the  value 
of  his  pro|>erty,  or  In  the  slightest  degree  in* 
competent  to  comprehend  the  terms  of  tlic  con- 
tract In  question,  or  to  understand  the  obliga- 
tions of  an  oath.  Nor  docs  a  single  witness 
testify  that  Dent  ever  falsely  represented  to 
Ferguson  the  amount  of  his  indebtedness,  ever 
underestimated  to  bim  tbe  valoe  of  bis  inop- 
erty,  or  ever  exaiKerated  to  him  tbe  dannr 
from  creditors.  Even  as  to  who  suggested  the 
contract  of  May  14, 1869,  (be  testimony,  alight 
as  it  is,  is  conflicting  and  uncertain. 

It  is,  however,  insisted  that  the  price  agreed 
to  on  the  face  of  the  instrument  itself  waa  so 
gtnssly  inadequate  as  to  create  tbe  piwumption 
of  fraud  and  undue  influence,  aside  from,  and 
independent  of,  sny  proof  other  than  tbe  single 
fact  that  tbe  parties  thereto  bore  the  relation  to 
each  other  of  principal  and  agent.  Assuming 
for  the  present,  and  for  present  purposes  only, 
that  the  agreement  was  bona  fide  as  respects 
third  persons,  creditors  of  Ferguson  and  Dent, 
aod  considering  it  with  exclusive  reference  to 
the  ledprocal  rights  of  the  two  parties  to  It, 
we  do  not  think  the  evidence  is  such  as  to  raise 
tlie  presumption  of  fraud  and  therefore  to  call 
for  01  justify  the  interposition  of  a  court  of 
equity  for  the  cancellation  of  the  contract. 
'The  fairness  of  the  transaction,  on  this  point, 
should  be  determined  by  the  condition  of  things 
St  the  time  tbe  contract  waa  made  and  execu- 
ted, and  not  by  what  occurred  afterwards,  ex- 
ccpt  so  far  as  subsequent  developments  may 
redect  light  upon  It. 

What  were  the  circumstances  under  which 
this  Instrument  was  executed?  A.  M.  Fergu- 
son was  then  possessed  of  a  large  estate  in 
Mempfab,  consisting  of  Taluable  city  lota  with 
improvements,  all  otimated  by  competent  wit- 
nesses to  be  worth  |100,000,  more  or  less.  At 
that  time  he  was  indebted  to  various  persons 
in  sums  which,  we  believe,  it  is  admitted 
amounted  to  as  much  as  the  value  of  bis  prop- 
erty. Many  of  theae  debts,  perhaps  the  major- 
ity In  amount,  originated  as  joint  promiiuor 
with,  or  as  indorser  or  surety  for,  Henri'  O. 
Dent,  who  had  been  his  agent  for  the  renting 
of  bia  property  and  Intimate  friend  for  many 
years,  and  who  was  himself  wholly  insolveot. 
But  whatever  the  origin  of  his  debts,  they  had 
become,  as  between  Ferguson  and  bis  credi- 
tors, legal  and  binding  upon  btm:  nor  did  the 
fact  that  tbey  were  the  liabilities  of  an  indorser 
lighten  the  burden  of  tbem,  or  lessen  tbe  peril 
of  impending  insolvency,  or  abate  the  eager- 
ness of  pursuing  creditors.  These  creditors 
had  been  for  some  time  actlTe  and  pressing  for 
pavment,  and  bis  real  eatate  waa  heavllv  In- 
cumbered with  judgments,  decrees,  deeds  of 
trust,  sherifTa  deeds,  taxes  and  asaeasmeotsfor 
public  tmprovementi.  8mnl  other  nlu,  ag- 
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rregatiQg  Dearly  $50,000,  were  proceeding  to 
JiidgmeDt.  8*me  idea  of  bia  etooarrasscd  con- 
dition maybe  ft>uDd  from tbe fact tbnttbeSOili 
of  March.  1869,  a  bill  bad  been  filed  to  reach 
[601  his.equitable  rights  acd  interest  in  the  property, 
the  subject  of  this  cootroversy,  in  which  the 
cotnplaiuant  alleged  on  oath  that  an  execution 
issued  on  a  judgmeot  at  law  obtained  by  bim 
against  Ferguson  had  been  duly  returned  "no 
properly  found  whereon  to  lery;"  and  that 
after  diligent  search  and  inquiry  be  could  not 
find  any  property  in  Memphis  to  which  Fergu- 
son had  an  unincumbered  legal  title  subject  to 
■D  execution  at  law. 

Sucb  was  the  condition  of  Fermison's  affairs 
when  he  made  the  agreement  of  May  14,  1869. 
The  consideration  of  this  agreement  was  that 
Ferguson  should  receive  $4,000  in  cash  and 
$6,000  in  notes,  and  that  Dcot  should  "dis- 
cbarge the  liens,"  not  that  he  should  pay  thera 
In  full.  This  discharge  Dent  fully  procured. 
Ferguson  wai  fully  discharged,  and  all  claims 
against  him  were  legally  canceled,  not  only 
those  then  existing,  but  also  those  that  were 
Impending  and  which  afterwards  matured. 
This  fact  Is  thus  stated  in  the  words  of  com- 

Slnlnants' bill;  "The  liabilities  of  the  said  A. 
[.  Ferguson  by  judgments,  trust  deeds,  mort- 

fagCT,  and  mortgagi-s  in  the  form  of  warranty 
eeds,  have  all  been  settled  and  paid  off  except 
as  hereinafter  stated,  and  ihe  said  complain- 
ants, as  hebrs-aMaw  of  the  said  A.  M.  Fergu- 
son, are  entitled  to  have  the  said  real  property 
handed  over  to  them  free  and  discharged  of  all 
liens." 

If  the  promise  to  cancel  the  debts  was  a  fair 
and  valid  transaction  when  it  was  made,  it  did 
not  become  less  so  because  subsequent  occur- 
rences enabled  Dent  to  effect  a  selUement  with 
the  creditors  upon  the  payment  of  a  small  per- 
centage of  their  respective  claims;  and  if  the 
means  be  employed  to  effect  sucb  compromises 
were  not  proper,  it  might  ^ve  the  overreached 
creditors  cause  of  complaint,  but  certainly  not 
Ferguson.  Had  Dent  been  able  to  persuade 
the  creditors  to  give  a  release  of  their  claims 
without  any  consideration  whatever,  that  could 
not  n-troact  and  make  inadequate  what  was  an 
adequate  confkieration  wlieo  the  contract  was 
made.  When  it  was  made  no  one  knew  that 
the  debts  could  be  compromised  for  much  less 
than  their  face  value,  as  wa.s  done  by  Dent;  for 
as  the  district  judire  truly  remarks  :  "The  iis- 
tounding  fact  m  this  record  is  that  the  creditors 
[61]  did  not  appropriate  all  this  property  to  their 
debts."  And  yet  It  ia  an  undeniable  fact  that 
Dent  did  avert  such  an  appropriation;  and  that 
Ferguson  was  fully  discbarged,  and  the  claims 
were  legally  canceled  by  methods  not  fully  de- 
veloped, but  assented  to  and  facilitated  by 
Ferguson.  For  instance,  a  judgment  for  over 
1^,000  in  favor  of  H.  B.  Clailin  &  Co.  of  New 
York  was  settled  for  $1,000;  a  claim  In  favor 
of  Louis  Selby  for  $12,633.11  for  $1,825,  and 
an  assessment  for  $6,998  for  the  NicholsoD  pave- 
ment, stated  in  said  agreement  of  May  14, 1869, 
to  be  a  lien  on  the  property  conveyed,  was  en- 
tirely defeated  on  legal  grounds. 

The  consideralion  as  to  the  extinguishment 
of  the  deltts  waa  fully  performed.  The  $6,000 
of  QOtcs  were  receivral  by  Ferguaon  and  after- 
wards indorsed  to  bis  relatives.  As  to  bow 
24« 


much  of  the  remaining  $4,000  coming  to  him 
under  the  agreement  was  paid  to  bim  in  cash, 
there  is  much  conflict  of  testimony,  which, 
owing  to  the  lapse  of  time  and  the  deatti  or 
both  parties  to  the  contract,  cannot  be  recoa> 
cilcd.  Apparently  $1,400  was  paid  soon  after; 
fortbelastrumentdated  August 33, 1869, which 
the  complainants  introduced  and  rely  on,  states 
that  the  payment  of  that  sum  was  made  on  tliav 
day.  C.  L.  Morrison,  a  witness  for  complain- 
ants, whose  testimony  their  counsel  .ieclares.  Id 
his  brief,  to  be  more  important  than  that  of 
any  and  all  the  other  witnesses  for  complaia- 
ants,  testifies  that  from  1871  to  1876  be  paid  to 
Ferguson  from  $S0  to  $90  a  month  out  of  the 
rents  collected  by  him  from  a  portion  of  the 

firoperty;  and  that  be  saw  Dent  pay  htm  dur- 
□g  that  period  out  of  bis  own  pocket  about 
$300  a  year.  These  sums  aggregate  a  larger 
amount  than  $4,000. 

Our  conclusion,  therefore.  Is  that  the  con- 
tract, considered  apart  from  its  bearing  on  other 
creditors,  does  not  in  the  absence  of  other  proof 
lack  the  essential  qualities  of  adequacy  and 
foimess  as  between  the  parties  thereto  them- 
selves. If  this  be  so.  the  point  as  to  principal 
and  agent,  upon  which  so  much  stress  bus 
been  laid.  Is  of  minor  importance.  The  doc- 
triue  as  to  this  fiduciary  relation,  applied  to  its 
full  extent,  is  simply  a  rule  of  evidence  which, 
under  some  circumstances,  imposes  upon  an 
agent  the  burden  ctf  proving  the  faimesa  and 
justice  of  the  tnnaacnon  with  his  principal 
within  the  scope  of  his  agency.  If  the  con- 
tract was  valid  as  to  the  creditors  of  Ferguson, 
the  consideration  therein  expressed  was  sufD- 
cient  to  satisfy  this  burden. 

The  evidence  shows  that  for  many  yeara 
Dent  was  an  agent  of  Ferguson  for  the  renting 
or  his  property,  with  more  intimate  relations 
than  with  his  other  patrons.  But  the  record 
does  not  show  that  he  was  ever  employed  to 
buy  or  sell  real  estate  for  Ferguson.  On  the 
contrary,  there  is  positive  testimony  that  bis 
(Ferguson's)  traffic  In  that  business  was  carried 
on  by  bimaelf  alone. 

We  have  considered  this  case,  so  far.  upon 
the  assumption  of  the  circuit  justice,  that  the 
agreement  was  executed  and  delivered  by  Fer- 
guson to  Dent  in  good  faith  as  to  Ferguson's 
creditors.  We  do  not  concur  in  this  assump- 
tion. If  the  voluminous  record  before  us  dis- 
closes a  single  fact  tendin"  to  sustain  that  as- 
sumption, except  a  geDeralexpreasioa  of  opin- 
ion by  some  of  the  witnesses  that  he  was  an 
honest  man.  It  has  escaped  our  search.  Tbeio- 
strument  itself  was  executed  under  circum- 
stances which  would  lead  a  court  to  presume 
fraud  upon  creditors.  It  wasa  conveyance  by 
a  person  deeply  indebted,  in  anticipation  of 
decrees  and  judgments,  which,  added  to  the 
existing  incumbraoces.  amounted  to  the  value 
of  bis  property.  We,  therefore,  agree  with  the 
district  judge  on  this  point,  that  the  real  con- 
tract was  one  between  Ferguson  and  Dent  to 
defraud  the  creditors  out  of  the  property  con- 
veyed, and  to  so  conceal  and  cloud  the  title  that 
they  could  be  circumvented,  hindered  and  de- 
layed, and  coerced  Into  settlements  and  com- 
promises. We  think  the  evidence  shows  be- 
vood  doubt  that  Ferguson  willingly  paxdcipated 
'for  ten  years  in  carrying  oat  tus  plot.  Both 
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parties  kocw  that  $10,COO  couM  oot  be  snved 
for  Ferguson,  or  any  resuluum  oiil  of  tlic  prop- 
erty tor  DeDt,uoless  crcditois  could  be  wrougbt 
apon  by  some  roeans  to  accept  less  than  their 
claiiDs.  Neither  party  to  suco  a  contract  could 
have  been  deceived  or  imposed  upon  about  tbat 
result.  Both  knew  the  record  fact,  that'tbe 
incumbrances  perfected,  and  the  incumbran- 
ces rapidly  perfecting,  exceeded  in  amount  tbe 
value  of  ^e  property. 

That  Ferguson  had  that  fraudulent  design 
when  be  dgned  bis  name  totheiustrummtand 
turned  orer  the  property  to  Dent,  aa  its  owner, 
was  directly  sworn  to  by  witnesses  introduced 
bj  tbe  complainants  and  examined  by  tbem — 
of  course  for  a  very  different  purpose.  Mrs.  A. 
O.  Morrison,  a  witness  produced  to  sbow  that 
Dent  bad  fraudulently  abetracted  certain  papers 
from  FereusoD  de«med  by  bim  to  be  important 
and  valuable,  deposes  as  follows  In  reply  to  the 
question  "What  was  it  Mr.  Ferguson  told  you 
about  the  sale  of  tbe  property?"  [referring  to 
tbe  sale  now  under  consideration]:  "He  told 
me  he  went  on  Mr.  Dent's  bond,  as  near  as  I 
can  remember.  Mr.  Dent  went  into  business 
And  broke,  and  tbe  propeity  was  covered  up 
sMoe  way  in  Mr.  Dent's  name  to  keep  it  from 
beinp  sold.  I  couldn't  tell  you  bow  long  Mr. 
FergusoQ  told  me,  but  I  am  positive  he  told  me 
It  was  covered  up  in  Dent's  name,  and  he  says: 
There  is  wherein  Dent  baa  robbed  me;  be 
would  not  give  me  those  papers  back.'"  In 
leply  to  another  question,  wblcb  tbe  witness 
said  did  not  repeat  her  previous  answer  accu- 
atelv,  she  replied:  "He  didn't  say  it  In  those 
woraa.  ...  He  says  he  turned  the  property 
over  to  Dent,  put  It  m  bis  name,"  etc.  Again, 
"He  said  something  about  a  receiver  being  ap- 
pointed, and  he  says:  I  turned  the  property 
over  to  Dent  to  keep  it  from  being  sold;  I  don  t 
want  it  sold,  because  the  rent  of  my  property 
will  pay  the  debt,' "  etc.  Another  witness  for 
tbe  complainants,  Robert  McWtllinms,  teaUflea 
as  follows  conceiving  a  conversation  had  witii 
Ferguson  In  1878:  "If  I  remember  correctly, 
he  said  that  be  had  made  over  bis  property  to 
Dent,  witb  the  tacit  understanding  tbat  be 
should  have  sufficient  to  live  on  until  his  dis- 
cbarge tn  bankruptcy,  and  then  Drat  would 
retuni  or  turn  over  Ibe  property  to  him  again." 
In  rady  to  the  qnestioo  "What,  If  anything,  do 
you  know  concerning  the  arrangement  of  A. 
M.  Ferguson  and  Henry  Q.  Dent  concerning 
the  Ferguson  property  on  Beale,  Hernando 
and  De  ooto  Btreets  and  elsewhere?"  he  said: 
"I  know  of  nothing  except  tbat  Ferguson  told 
me  that  he  had  conveyed  this  property  to  Dent 
with  tbe  tadt  understanding  that  be  (Ferguson) 
should  have  enough  out  of  the  rents  of  the  prop- 
erty to  live  on  until  he  hod  got  through  bank- 
mptcy.  when  the  property  aboiild  be  returned 
to  bim  again." 

The  question  arises, — if  a  person  convevs  bis 

f'ropertV  for  the  purpose  of  hindering,  delay- 
Dg  or  defrauding  bis  creditors,  and  for  eleven 
years  acquiesces  and  concurs  in  the  devices, 
collusive  suits  and  impositions  upon  the  court 
in  furtberance  of  this  purpose,  witbout  taking 
a  single  legal  step  to  anntd  said  conveyance  or 
to  stop  such  proceedings. — Will  a  court  of  eqiii 
ty  aid  him  or  his  heirs  to  recover  the  property 
mm  the  grantea  or  his  heirs  after  tbe  fraud  u 
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accomplisbedT  This  court  has  answered  that 
question  in  the  negative  in  Bandall  v.  Hoieard, 
67  U.  S.  2  Black,  SS-'i  [17:  269].  In  tbat  cose 
tbe  complainants  and  defendant  had  made  an 
agreement  to  defeat  tbe  claims  of  third  persons 
to  certain  lands  which  tbe  complainants  bad 
mortgaged  to  the  defendant  to  secure  a  debt, 
so  as  to  cloak  tbe  ownership  by  means  of  a 
foreclosure  sale  at  which  tbe  defendant  should 
purchase  and  bold  tbe  nominal  title.  After 
obtaining  tbe  title,  he  fraudulently  dispossessed 
tbe  complainants  and  asserted  the  right  of 
ownerdiip  in  himself.  The  prayer  of  the  blU 
was  to  restrain  the  defendant  fromdisposingof 
tbe  land,  and  to  restore  it,  or  so  much  of  it  as 
remained  after  paying  tbe  debt,  to  complain- 
ants. The  court,  Mr.  Jtutiee  Davis  delivering 
tbe  opinlon.beld  that  the  agreement  was  a  fruu(£ 
uleot  one  to  defeat  a  claim  set  up  by  other  par^ 
ties  for  a  portion  of  tbe  mortgaged  lands  by  the 
covering  up,  through  the  aid  of  tbe  court,  the 
real  ownership  of  the  propcrty;and  said  (p.588 
[270]):  "A  fraudulent  agreement  was  entered 
into  to  defeat,  as  ischurged,  'a  fraud  attempted 
against  the  complainants.'  ...  A  court  of 
equity  will  not  intervene  to  give  relief  to  eitb« 
party  from  the  consequences  of  such  an  agree* 
ment.  The  maxim,  'tn  pari  delicto  poiior  at 
conditio  defendentii,'  must  prevail.  It  Is  against 
tbe  policy  of  tbe  law  to  enable  either  party  in 
controversies  between  themselves  to  enforce 
an  agreement  In  fraud  of  the  law,  or  which 
was  made  to  Injure  another,"  citing  8tory*e 
Bqnity,  vol.  1,  §  29b;  BoU  v.  Bogert,  S  Paige, 
166,  and  WiUon  v.  WatU,  9  Md.  860. 

The  same  principle  was  applied  in  fFA«sferv. 
Sagt.  68  U.  S.  1  Wall.  618  [17: 646].  In  tbat 
case  an  agreement  was  entered  inio  between 
complainants  and  defendant  to  secure  the  title 
to  valuable  real  estate  of  an  insolvent  debtor, 
at  tbe  expense  and  sacriflce  of  bis  creditors, 
which  the  defendant  violated,  and,  in  oonjunc- 
tlon  with  another  person,  secured  an  interest 
in  the  property  to  himself.  The  bill  prayed 
tbat  he  be  declared  a  trustee  for  ibe  complain< 
ants,  and  required  to  convey  to  them  that  por- 
tion of  tbe  land  to  which,  under  tbe  agree- 
ment, they  were  entlllea.  Tbe  court,  Mr,  Jus- 
tice Davis  delivering  the  opinion,  aald  (p. 
[640] ):  "Generally,  when  a  party  obtains  an 
advantage  by  fraud,  he  Is  to  be  regarded  as  the 
trustee  of  the  party  defrauded,  and  compelle<^ 
to  account.  But  Vt  a  party  seeks  relief  in  equl 
ty,  he  must  be  able  to  sbow  that  on  his  part 
tnere  has  been  honesty  and  fair  dealing.  If  be 
has  been  engaged  in  an  Illegal  business  and 
been  cheated,  equity  will  not  help  him."  And 
then,  after  a  review  of  the  evidence  in  that  case* 
tbe  opinion  concluded  in  these  words;  "A 
proceeding  like  this  is  against  good  conscience 
and  good  morals,  and  cannot  receive  the  sanc- 
tion of  a  court  of  equity.   Tbe  principle  Is  too 

Slain  to  need  a  citation  of  authorities  to  con- 
rm  it.  It  is  against  tbe  policy  of  the  law  to 
belpdther  party  Insnch  controversies.  The 
maxim,  in  part  ddieto,"  etc. 

We  cannot  assent  to  tbe  opinion  of  the  dis. 
trict  Judge  that  this  maxim  has  no  application 
to  the  case  at  bar.  In  the  views  prepared  by 
him  at  the  request  of  Mr.  Jvstiee  Matthews,  and 
which  were  ado[^  by  the  latter,  be  says,  in 
speaking  of  the  contract  of  H^y  14. 1889,  that 
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it  ie  only  "  In  farm  a  contract  for  the  sale  of 
property;"  and  proceeds:  "  The  real  cootract 
was  one  to  defraud  tbe  creditors  of  Ferguson 
and  Dent  out  of  tills  property,  and  it  was  cal- 
culated that  this  could  be  done  on  a  basis  of 
$10,000  to  Ferguson,  to  be  realize^  out  of  the 
property  Itself,  and  all  Uie  balance  to  Dent, 
whatever  tliat  migbl  be.  But  this  was  an  un- 
equal, unconsdonable  and  unfair  division,  par- 
ticularly in  view  of  actual  results,  in  the  ac- 
complishment of  which  Dent  has  risked  nothing 
but  his  time  and  labor.  Ferguson  has  agreed 
to  give  too  much  for  Dent's  services  in  that  be* 
[66]  naif.  .  .  .  One  of  tlie  <  bk-cts  of  tbe  bill  is 
to  prevent  the  defendants  from  rairfng  the 
lion's  share  of  the  benefits  of  tbls  con»ssed 
fraud,  and  tbe  maxim,  in  pan'  delicto  potior 
tat  conditio  dtfendentii,  ,  .  .  has  no  appli- 
cation whatever  to  a  case  like  this." 

From  thia  view  we  disseut.  We  find  no  au- 
thority for  tbe  idea  that  it  is  the  province  of  a 
court  of  equity  to  make  a  fraudulent  debtor 
the  special  object  of  Its  favor  because  he  has 
not  received  a  large  enough  consideration  for 
bis  "confessed  fraud."  That  court  is  not  a  di- 
vider of  the  inheritance  of  iniquity  between  the 
respective  heirs  of  two  confederates  in  fraud. 
Mr.  Juvtice  Baldwin,  delivering  the  opinion  of 
the  court,  in  Bartie  v.  Coleman  [AV«].29  U. 
8.  4  Pet.  184. 189  [7:  835],  uses  the  following 
language:  "The  law  leaves  the  parties  to  such 
a  contract  as  it  found  them.  If  either  has  sus- 
tained a  loss  by  tbe  bad  faith  of  a  partieevt 
eriminit,  it  is  but  a,just  infliction  for  premeal- 
tated  and  deeply  practiced  fraud,  which,  when 
delected,  deprives  bim  of  anticipated  profits,  or 
subjects  him  to  unexpected  lossea.  He  must 
not  expect  Uut  a  judidal  tribunal  wilt  degrade 
Itself  by  an  exertion  of  its  powers,  by  shifting 
the  loss  from  tbe  one  to  tbe  other,  or  to  equal- 
ize the  benefits  or  burthens  which  may  have 
resulted  by  the  violation  of  every  principle  of 
morals  and  of  laws."  Or,  as  Chancellor  Wal- 
worth states  it:  "  Wherever  two  or  more  per- 
sons are  engaged  in  a  fraudulent  transection  to 
Injure  another,  neither  law  nor  equity  will  in- 
terfere to  relieve  either  of  those  persons,  as 
•gainst  the  other,  from  tbe  consequences  of 
their  own  misconduct."  BoU  v.  Bogert,  8  Paige, 
1S7. 

The  cases  relied  upon  by  the  court  below  to 
lUBtaio  Its  position  do  not  shake  tbe  authorities 
we  have  cited  to  show  that  courts  of  equity  re- 
fuse to  annul  and  also  to  enforce  contracts  in 
fraud  of  the  rights  of  others,  when  called  to 
act  as  between  the  parties.  For  there  is  a  dis- 
tinct class  of  decisions  affecting  subsequent  and 
collateral  contracts  not  partaking  of  the  fraud 
which  infects  the  main  transactwn. 

Tbe  principles  established  1^  those  decisions 
Id  dlversifled  forms,  according  to  the  varying 
cases,  is  that  a  new  contract,  rounded  on  a  new 
and  independent  consideration,  although  in  re- 
Ev«]  lation  to  property  respecting  which  there  had 
been  unlawful  or  fraudulent  transactions  be- 
tween the  parties,  will  be  dealt  with  by  the 
courts  on  its  own  merits.  If  tbe  new  contract 
be  fair  and  lawful,  and  the  new  oonsldentlon 
1»  TaUd  ud  adequate.  It  wiU  be  enforced.  If, 
however,  It  be  unfair  or  fraudulent,  or  the  new 
considerMoo  eo  inadequate  ■■  to  import  fraud* 
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Imposition  or  undue  Influence,  It  will  be  rescind- 
ed and  justice  done  to  the  parties.  Armttrong 
V.  ToUr.  24  U.  S.  11  Wheat.  258  [6:  4881;  Me- 
Blair-^.Gihbei.  58  U.  8.  17  How.  ^2  [16:182]; 
Brooka  v.  Martin,  08  U.  8.  2  Wall.70  [17:732]; 
Plantert  Bank  v.  Union  Bank,  83  U.  S.  18 
Wall.  483  [21:  4781;  Union  Pac.  B.  Go.  v.  Du- 
rant.  90  U.  S.  576  [24:  891]. 

But  In  all  of  those  cases  the  court  was  care- 
ful to  distinguish  and  sever  Uie  new  contract 
from  tbe  original  illegal  contract.  Whether  in 
tl'  '  application  of  this  principle  some  of  them 
do  not  trench  upon  the  line  wblcb  separates 
the  cases  of  contracts  Invalid  in  consequence  of 
their  illegality  from  new  and  subsequent  con- 
tracu  arising  out  of  the  accomplishment  of  the 
illegal  object,  is  not  the  subjectof  inquiry  here. 
The  present  case  does  not  involve  any  question 
of  a  subsequent  and  distinct  contract,  but  seeks 
relief  directly  from  (he  original  fraud,  to  which 
the  person  under  whom  complainants  claim  was 
a  contracting  party,  fully  sharing  {n  the  fraud- 
ulent intent. 

We  do  not  think  that  complainants'  counsel 
gives  an  explanation  of  the  testimony  of  Mc- 
Williams  which  strengthens  their  clnim  to  re- 
lief. That  claim,  staled  in  his  own  la  iguage, 
is:  "That  Ferguson  placed  his  pioperty  in 
Dent's  hands,  to  he  used  in  liquidauijg  his 
debts;  and,  when  this  was  done,  the  property, 
or  so  much  of  it  as  had  not  been  consumed  in 
the  payment  of  debts,  was  to  be  restored  to  Fer- 
guson; and  that  in  tbe  meantime  Ferguson  was 
to  have  enough  of  the  rents  to  hve  on." 

Such  an  arrangement,  so  entirely  inconsistent 
with  tbe  absolute  conveyance  of  tbe  property 
as  executed  between  the  parties,  has  all  the  fea- 
tures of  a  fraud  upon  creditors.  It  reserves  to 
the  grantor  the  enjoyment  of  the  rents  and  prof- 
its of  the  property  conveyed,  to  which  the  cred- 
itors have  a  right  of  immediate  appropriation 
to  their  debts,  and  involves  a  secret  trust  for 
the  return  to  himself  of  property  of  which  such 
creditors bavetheimmediaterigbttrfsale.  Tbe  [68] 
law  does  not  countenance  any  such  transaction, 
but  Iraves  both  partiee  in  Uie  position  where 
they  have  placed  themselves.  Lukint  v.  Aird, 
78  U.,8.  6  Wall.  78  [18: 760]. 

The  district  judge  is  mistaken  when  be  says 
that  "oneof  tbe  objectsof  the  bill  Is  to  prevent 
tbe  defendants  from  reaping  the  lion's  share  of 
tbe  benefits  of  this  confessed  fraud."  Tbe  ob- 
ject of  tbe  suit,  as  clearly  and  explicitly  stated 
ID  Uie  bill,  is  to  secure  to  the  complsinants  the 
entire  boiefit  of  the  confessed  fraud  bj  having 
all  the  property,  with  all  the  Intermediate  rents 
and  profits  added,  free  from  all  liens  and  lia- 
bilities, returned  to  them.  The  real  oomplaiot 
is  that  Dent,  the  fraudulent  vendee,  refused  to 
perform  bis  part  of  the  fraudulent  underataod- 
ing  with  Ferguson,  the  fraudulent  vendor;  uid 
the  avowed  purpose  of  the  suit  Is  to  compel 
tbe  defendants  to  perform  it  Tlie  ]»^er  can- 
not be  granted  without  overturning  eataUlshed 
prhidpTes  of  equity. 

The  decree  of  the  Circuit  Court  should, 
therefore,  be  reversed,  and  the  case  be  re- 
manded to  that  court,  with  a  diraction  to  die* 
miss  the  hill,  with  costs. 
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|87J  WILLIAM  JACKSON,  Muter  of  Uie  Steam- 
ship "Counselor,"  Piff.  in  Sir., 

ALLEN, WEST  &  BUSH,  BROWN  BROTH- 
ERS A:  CO.  RT  AU 


BROWN  BROTHERS  &  CO..  Bfft.  in  Err., 

V. 

ALLEN,  WEST  &  BUSH  vr  al. 
(See  8.  a  Beporter^ad.  fr-8ft.> 

Bmotal  of  eaumfrem  itaUcetai—inmtffletmeif 

record. 

L  Wbere  b  cause  ma  removed  from  r  state  oourt 
into  tlie  dronlt  oourt  of  the  VnUecl  States  upon 
the  inouod  of  ttie  diTans  dtbensUp  of  the  par- 
ties and  was  tried  and  judgment  wm  rendered 
tfaerelD  In  the  latter  oourt,  and  It  it  brought  by 
writ  of  error  to  thto  oourt,  If  It  appear,  from  the 
record,  that  the  cltlzensfalp  of  the  parties  at  the 
eommenoement  of  the  action  and  at  Uie  time  the 
petition  for  removal  was  filed  was  not  sulilolnitly 
shown,  and  tbat  therefore  the  jnrlscUotion  of  the 
state  court  was  never  devested,  tbisdereotoannot 
he  cured  by  amendmeot. 

I.  Id  su<di  ease  the  Judgment  will  be  rerersed  and 
the  cause  remitted  to  the  olroult  court,  with 
directions  to  remand  It  to  the  state  court. 
[Nos.  44,  45.1 

Argued  Oct.  ti,  M,  1889.  Decided  Oct.  t8, 1889. 

IN  ERROR  to  the  Circuit  Court  of  the 
United  States  for  the  Eastern  District  of 
Lfraislana  to  review  a  judgment  of  that  oourt 
Severted. 

The  facts  are  stated  In  the  opiuloD. 

Mestra.  Thoa.  L.  Bayne  and  Geo.  Denegre 
for  Brown  Brothers  &  Co. 

Metart.  Alfred  Ooldthwait«  and  John 
K>  Allan  for  appellees. 

JHettrt.  E.  B.  Famtr  and  E.  B.  Kmtt- 
•chnitt  for  Jackson,  Master,  etc. 

|34]     Mr.  OkiefJuMtiee  Fuller  delivered  tbeoplo- 
kto  of  the  court: 

The  original  action  and  tbat  of  iDterrentlon 
and  third  oppoaltion  tberdn  were  Inoaght  In 
the  avil  District  Court  for  the  Parish  of  Or- 
leaos,  Louisiana,  and  petitions  flled  for  thdr 
removal  into  the  Circuit  Court  of  the  United 
States  for  the  Eastern  Difitrict  of  Louisiana, 
upoD  the  ground  of  the  diverse  citizenship  of 
the  parties.  The  cause  was  thereupon  docketed 
and  tried  in  the  circait  oourt  1^  tiie  judge 
thereof,  on  stipulation  accordlogtothe  statute, 
and  upon  bis  findiags  judgment  was  rendered 
and  writs  ot  error  were  prosecuted  to  Uils 
court. 

It  appears  from  the  record  that  the  dtizen- 
ship  of  the  parties  at  the  commencement  of  the 
actions,  as  well  as  at  the  time  the  petitions  for 
removal  were  filedi  was  not  sufficiently  shown, 
and  that  therefore  the  jurisdictkm  of  the  state 
court  was  never  devested.  8t«Mn»  Nieholt, 
180  V.  S.  2S0  [S8: 914].  This  beingso,  the  de- 
fect cannot  be  cured  hy  amendment.  Orelwrt 
V.  Oftio  ds  M.  R  Oo.  ISl  U.  S.  240  [88:  144]. 
We  are  compelled  to  reverse  the  judgment,  at 
the  costs,  however,  of  the  respective  idaintifls 
lo  error,  ud  remit  the  cause  to  the  drcuit 
court,  wMi  dtnedont  to  remand  to  the  state 
eonrti 

Ordtrtd  amrUng^ 

in  17.8. 


Khox  Cochtt  t.  Habsekah.  87-^  14-17 

KNOX  COUNTY.  AppL, 

GEORGE  W.  HARSHMAN. 

(Bee  8.  C.  Reporter's  ed.  14rir.) 

Appeal  Jivmtbene  granting  or  rating  injunO' 
tion—miwU^  inunction— tri^nit^f  writ  ^ 
mandamv*. 

L  An  appeal  from  a  decree  granting,  refusing  or 
dlasolTiDGT  an  Injunction  does  not  disturb  Its  op- 
erative effect. 

t.  When  an  Injunetlonhasbeen  dlasolTedilteaiK 
not  be  revived  except  by  a  new  ezendse  of  }odl> 
clal  power,  and  no  appeal  by  the  dlasatlsfled  party 
can,  of  itself,  revive  It.  A  fortiori,  the  mere 
prosecution  of  an  appeal  cannotoperate  as  an  In- 
junction where  none  lias  been  granted. 

8.  Wbere  a  bill  lo  equity  has  been  filed  to  enjoin 
the  execution  of  a  writ  of  mandamus  itaued  upon 
a  judgment  at  law,  the  supersedure  of  process  on 
the  decree  dlsmiisiag  the  bill  cannot  supersede 
prooesB  oo  the  Judgment  at  law,  notwltbstending 
a  bill  to  Impeach  a  Judgment  la  regarded  as  an 
auxiliary  or  dependent,  and  not  as  an  orlglnaLbUL 
[No.  1212.] 

Argued  Oct.  IS,  1889.     Decided  Get.  t8, 1889, 

APPEAL  from  a  decree  of  the  Circuit  Court 
of  the  United  States  for  the  Eastern  Judi- 
cial District  of  Missouri,  dismissing  a  bill  la 
equity  to  en^oio  proceedings  on  a  writ  of  man* 
damus  requiring  the  levy  of  a  special  tazto  pay 
a  judgment  and  to  enjoin  the  prosecuting  any 
other  writ  upon  said  judgment  requiring  the 
le^  of  a  special  tax  to  par  It. 

On  motion  for  a  writ  of  miptreedeat,  requli^ 
Ing  the  Circuit  Court  to  quash  the  writ  of 
mandamus  and  restraining  ssid  court  from  ts> 
suing  any  other  or  further  process  in  execution 
of  said  judgment,  and  commanding  appellee  to 
cease  prosecuting  said  writ  of  mandamus  and 
to  cesse  all  further  proceedings  in  execution  of 
said  judgment  until  this  cause  shall  have  been 
heard  and  decided  by  this  court  MoUom 
denied. 

Statement  by  Jfr.  Ohitf  JueiiuTjdiwt 
Qemge  W.  Harshman,  on  the  28th  day  of 
March,  1881,  recovered  a  judgment  by  defaidt 
Id  the  Circuit  Court  of  the  United  States  for 
the  Eastern  Division  of  the  Eastern  Judicial 
District  of  Missouri  ajralast  the  County  of 
Knox,  in  the  State  of  Stusouri,  for  the  sum  of 
$77,874.46  and  costs,  and  on  the  2&th  dav 
of  Januaiy,  1883,  sued  out  an  alternative  writ 
of  mandamus  In  Um  usual  form,  directed  to  the 
County  Court  of  said  County  and  the  judges 
tliereof,  for  the  levy  of  taxes  to  pay  the  same. 
To  this  writ  retnm  was  made  on  the  28d  day 
of  March,  1883,  setting  forth  the  reasons  re- 
Ued  on  respondents  as  justifying  their  re- 
fusal to  make  the  levy  required.  Issue  was 
joined  on  this  return,  and  upon  a  trial  andveiv 
diet  by  a  jory,  October  IJL  1888.  the  ciicult 
court  quashed  the  writ.  Harahman  brought 
the  cause  by  writ  of  error  to  tbls  court,  which 
beld  tbe  return  insufficient,  reversed  tbe  judg- 
ment, and  directed  the  peremptory  writ  to  be 
awarded,  ffarthman  v.  Ktmc  Chunti/,  122  U. 
8.  806  [80:1153].  The  mandate  went  down  (m 
the  8d  di^  of  June,  1867,  and  a  peremptory 
writ  (tf  Bsaiidafflu  wu  lasoed  br  the  cncmt 
court,  commandtDg  the  Couo^onnt  of  Edok 
County  and  the  jodges  thereof  to  tavy  the  tax 
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u  prayed,  and  was  duly  Bervecl  June  28,  3887, 
but  DOtbiag  was  done  fn  execution  thereof. 

On  the  lltb  day  of  July,  1887,  the  County 
of  Edox  filed  a  bill  in  equUv  in  the  circuit 
court  against  Harslinian,  alleging  various 
erounda  upon  which  complainant  prayed  that 
Harahmao  be  enjoined  from  further  proceed- 
ing on  hia  writ  of  mandamus,  or  prosecuting 
■ny  other  writ  or  proceeding  upon  said  Judg- 
ment requiring  the  levy  of  a  special  tax  to  pay 
the  same.  No  preliminary  injunction  was 
granted,  and  the  cause  was  finally  beard  on  bill 
and  answer  at  tbe  September  term,  1888,  when 
the  bill  waa  dismissed  and  a  decree  rendered 
•gainal  the  County  for  costs.  From  this  decree 
tbe  County  prayed  an  appeal,  which  was erant- 
ed;  an  appeal  bond  for  f&OO,  in  the  usual  lorm, 
was  duly  given  and  approved;  and  the  record 
was  thereupon  filed  in  this  court  in  due  time. 
On  the  lOtfa  day  of  April,  1889,  Harsbman 
again  suedoutaperemptory  writof  mandamus, 
to  which  the  County  made  substantially  the 
tame  return  as  to  the'  alternative  writ,  but  set- 
ting up  the  proceedings  in  equity,  and  inslstiog 
that  the  perfecting  of  the  appeal  from  the  de- 
cree dismissing  the  kill  operated  as  anipersedeaa 
of  the  judgment  recovered  March  28,  1881. 
Thereupon  Harsbman  moved  that  said  return 
be  quasned,  which  motion  was  sustained,  and 
the  return  quasfaed  accordingly,  the  district 
judge,  who  oeld  the  circuit  court,  delivering 
an  opinion,  in  which  he  said:  "When  the  bona 
for  $500  was  taken  and  approved  the  court  ad- 
vised counsel  for  respondents  that  it  did  not  re- 
gard the  bond  for  the  sum  of  $500  as  adequate 
to  work  a  tupertedtiu,  and  it  expressly  declined 
to  order  that  It  should  o|)erate  as  such."  The 
county  then  filed  its  motion  for  a  rehearing  of 
the  motion  to  quash,  and  on  the  same  day 
Harsbman  mov^  for  an  attachment  against 
the  judges  of  the  countycourt  forfaillngtoobey 
the  peremptory  writ.  The  motion  for  rehearing 
was  denied  by  the  circuit  judge,  who  also  re- 
fused to  stay  the  collection  of  the  judgment. 

The  County,  appellant  in  this  cause,  which 
b  the  appeal  from  the  decree  dismissingtbe bill 
in  equity  as  before  stated,  now  moves  for  a 
writ  of  tvpeTKdecu.  requiring  the  circuit  court 
to  quaEth  the  peremptory  writ  of  mandamus  of 
April  10,  1889.  and  restraining  said  court  from 
Issuing  any  other  or  further  process  in  execu- 
tion of  said  judgment,  and  commanding  ap- 
pellee to  "oease  prosecuting  said  peremptory 
writ  of  mandamus,  and  to  surcease  all  further 
proceedings  in  execution  of  said  judgment  un- 
der the  General  Statutes  of  Missouri  of  1866 
until  this  cause  shall  have  been  heard  and  de- 
cided by  this  court" 

Mr,  4mmmm  Oarr.for  appellant,  for  motion: 

At  common  law  a  writ  of  error  removed  the 
case  from  the  court  in  which  it  had  been  tried 
Into  a  higher  court  for  review,  and  it  operated 
a  tupei  tmttu  of  any  and  all  proceeding  !□  ex- 
ecution of  the  judgment  renaered  by  the  lower 
court,  so  long  as  tbe  writ  of  error  was  pending. 

Kitehm  v.  Randolph.  98  U.  8.  66  (28:  810). 

An  appeal  in  chancerr  likewise  operated  a 
9uperfedea$  of  any  and  all  proceedings  in  exe- 
cution of  the  decree. 

Omaha  Eotel  Go.  r.  Kouniu,  107  TT.  S.  878, 
884  (27:  609.  612). 

Haodamns  Is  a  writ  lo  Uie  nature  of  an  eze- 


cution  issued  on  a  judgment  at  law  to  enforce 
its  collection. 

Greene  Count!/ V.  7>amW,102  U.S.  195 (26:101): 
Bath  County  v.  Am!/.  80  U.  S.  18  Wall.  244  (20: 
689);  Oraham  v.  Norton.  82  U.  S.  15  Wall.  427 
(21: 177);  Higoa  v.  John$on  County,  78  U.  8.  6 
Wall.  186,  198(18:778,  777);  Datenpori  v. Dodoe 
County,  105  0.  8.  287  {20:  1018). 

The  bill  filed  by  Knox  County  against  Qeorge 
W.  Harsbman,  to  enjoin  tbe  collection  of  the 
judgment  obtained  by  the  latter  against  the  for- 
mer, is  not  an  original  suit  It  is  a  mere  contin- 
uation of  the  original  suit  In  which  the  judg- 
ment was  rendered,  and  is  simply  to  modi^ 
the  Judgment. 

Iknn  V.  aarke,  88  U.  8.  8  Pet.  1  (8;  846); 
Krippendorf  V.  Byde.  110  U.  8.  276  (28: 145); 
Deioey  v.  Weat  Fairmont  Oaa-Coal  Co.  123  U.  8. 
829  (81: 179);  PaHjic  Jt.  Co.  v.  Minouri  Pac.  R. 
Co.  Ill  U.  S.  605  (26:498):  Webb  v.  BarnvaU, 
116  V.  8.  193  (29:  695);  Johnton  v.  ChritHan, 
125  U.  8.  642  (81:  820). 

Everything  was  done  wblcb  tbe  statute  re- 
quires to  be  done  in  order  to  get  a  »rtperteiea$. 
The  order  granting  tbe  appeal  and  approving 
tbe  bond  does  not  say  thai  it  shall  operate  as  a 
tupertedeaa.  But  it  is  not  necessary  that  It 
should  do  so.  When  the  conditions  reouired 
by  the  statute  bare  been  complied  with  the 
statute  itself  makes  tbe  performanra  of  those 
conditions  operate  us  a  tuperndeaa. 

Wettern  A ,  L.  Omttruetum  Co.  v.  McQiUit,  12 
U.  8.  778(82:  324);  SUxkton  v.  Biihop,  48  U.  8. 
a  How.  74  (11: 184);  Hardeman  v.  Anderson,  45 
U.  8.  4  How.  640  (11 : 1138);  Hogan  v.  Sou,  58 
U.S.  11  How.  894  (18:7^;  Frmeh  Y.Shoemaker. 
79  U.  8. 12  Wall:  100  (20: 371);  Ooddard  v.  Onf- 
way,  94  C  S.  672(24  :  237):  Adams  v.  Lau>,  67 
U.  8.  Ifl  How.  144  (14:  8S0);  U.  8.  v.  Addison, 
68  U.  S.  22  How.  174  (16:  304);  Gay  v.  Par- 
part,  101  U.  8.  391  (25:  341);  Bx  parU  French, 
100  U.  8.  1  (25:  529);  Jerome  v.  MeCarter,  88 
U.  S.  21  Wall.  17  (22:  516);  Foster  v.  Kansas 
112  U.  8.  201  (28:  620);  DantilUv.  Brmen,  138 
TJ.  8.  508  (82:  507);  Providence  Rubber  Co.  v. 
Ooot^atr,  78  U.  8.  6  Wall.  168  (18:  762); 
Draper  v.  Davis.  102  U.  S.  870  (26:  131); 
Western  U.  Teleg.  Go.  v,  Eyser,  86  U.  8.  19 
Wall.  419  (22:  43|;  Boise  County  v.  Gorman.  86 
U.  8.  19  Wall.  661  (22:  226). 

Tbe  bond  for  tbe  sum  of  $600  la  sufllcient. 

Bdrshman  t.  Kwxb  County.  133  U.  S.  808 
(80:  1152). 

The  circuit  oourt  by  tbe  appeal  has  lost  juris- 
diction over  tbe  case.  The  supreme  court  now 
isthe  only  court  that  has  jurisdictionof  thecase. 

Jerome  v.  McCarter.  88  U.  8.  21  Wall.  17  (22: 
615);  Draper  v.  Davis.  102  U.  8.  870  (26: 121); 
French  v.  Shoemaker.  79  U.  8. 13  Wall.  66,  88 
(20: 270); Bx parte Milwauket  dM.  R.09.HXJ. 
8.5Wall.  188(18:678);  fitoettewT.  Bishop,4»V. 
8. 2  How.  74(11:  l^iPUvfihr.Datis,  llOU.  3. 
227(28:  127). 

Tbe  supreme  court  acts  on  tbe  presumption 
of  tbe  correctness  of  tbe  action  of  the  circuit 
justice  or  judge  who  fixed  the  amount  and  ap- 
proved the  security  when  the  writ  of  error  was 
sued  out  or  appeal  taken. 

^VvncA  v.  ^emaktr.nV.  B.  18  WalL  88 
(20:  270). 

The  supreme  court  never  adjudges  damwes 
in  a  case  where  tbe  question  In  it  is  one  of  first 
impression  or  seriously  cratroverted. 

183  U.  S. 
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MeKu  T.  BainM.  77  U.  S.  10  Wall  28(19: 
B«0);  Wayne  Omnt^/  t.  Ssnnieoit,  108  U.  S.  S54 
(26:  480). 

TLe  court  itself  poswases  a  power  orer  its 
own  judgments  by  stajiDg  ezecution  thereon; 
and  it  would  be  very  inconvcoieot  if  It  did  DOt 
poaseaa  the  means  of  rendering  such  further  re- 
dress, as  equity  and  good  conscience  required. 

Wei)i>  T.  BarnwtU.  110  U.  8.  193  (2»:  595); 
OMmbel  T.  Pitkin,  124  U.  8.  181  (81:  874). 

Jfeatri.  T.  K.  Skinker  and  J.  B.  Hender- 
■OB.  (or  respondent,  in  opposition: 

UndiT  Iteviaed  Sututes,  §  1007,  the  vuper- 
tedm$  operates  only  on  the  Judgment  appealed 
from  and  not  on  the  questions  InTolTed,  con- 
sidered apart  from  the  particular  suit  in  which 
Ihey  ^rere  decided. 

^atat     lauiiiana,  128  U.  8.  616  (81;  283). 

Where  a  qualified  acceptance  of  an  appeal 
bond  ^ws  that  the  who  took  it  consid- 
ered the  secnrity  onlv  sufficient  for  stav  of  eze- 
cution  of  tiiatiwrtox  the  decree  appealed  from, 
the  appeal  operatea  as  a  tuperttdea*  to  that  ex- 
tent only. 

Cotington  Stoek-Tardt  Co,  StUk,  181  U.  8. 
24»  (80:  014). 

A  motion  to  neate  a  mLpmedtat  made  before 
the  record  is  printed  must  be  accompanied  by 
a  statement  of  the  facts  on  which  It  rests,  agreed 
to  by  the  parties,  or  supported  by  printed  copies 
of  so  mucb  of  the  recurd  as  will  enable  this 
court  to  act  understandingly  without  reference 
to  the  transcript  on  file. 

Poieerv.  Baker,  IIS  U.  S.  710  (98:  825). 

A  writ  of  ernv,  bond  and  citation,  all  in  due 
lime  and  before  ezecuti(Hi  is  Issued,  will  operate 
as  a  stay. 

btockUm  v.ffl:sA«p,48U.8.  aHow.74 (11:184). 

A  judgment  in  a  common-law  proceeding 
cannot  be  brought  to  this  court  by  appeal,  and 
therefore  an  appeal  bond  in  such  case  will  not 
operate  as  a  mtpertedeaa. 

HaUmnrih  T.  TvtkiU,  58  U.  &  13  How.  887 
(18:  1084). 

A  writ  of  error  does  not  reverse  or  nullify 
either  en  injunctlm  or  a  decree  dismisring  an 
tnjunclion. 

eUavgkUr^Bmtm  Oua^HV,  &  10  WaU.  273 
a9^  915). 

The  lodging  of  accqiy  of  the  writ  of  error  In 
the  clerk's  office  within  ten  days  is  absolutely 
necessary  to  make  the  writ  of  tvpertedeaa. 

Baititnorf  A  O.  R.  Co.  v.  Barrit,  74  U.  a  7 
Wall.  574(19:  100). 

For  the  appeal  or  writ  of  error  to  operate  as 
a  luperaedeaa,  security  must  be  given  for  a  sum 
equal  to  the  amount  of  the  recovery. 

mafford  V.  Union  Bank,  87  U.  S.  18  How. 
135(14:  876);  Stafford  r.  ym  Orteaju  Canai  d 
Bkg.  Co.  68  U.  S.  17  How.  268  (16:  103). 

VoT  a  w  rit  of  error  to  operate  as  a  mtpenedeat, 
bond  must  be  given  for  an  amount  ezoeeding 
the  amount  of  the  judgment 

£?.&T.,4(fcWBwi.88U.a  82 How.  174(18:804). 

A  writ  of  error  not  sued  out  oraerved  within 
alzty  days  after  the  judgment  which  is  the  sub- 
ject of  t  he  writ  does  not  operate  as  a  tuperaedean. 

Wutem  A.  L.  ConrtrueHon  Co,  v.  MeOiUU, 
m  U.  8.  776  (88:  884). 

At  the  common  law  an  injunction  In  equity 
doea  not  (Kierate  as  a  tupertedeat.  A  court  of 
Uw  b  UDOer  no  oUigatloos  to  enforce  it  as  a 
uMter  of  ifght 

\U  U.  B. 


Boyle  V.  Zacharie.  81  U.  8.  6  Pet.  648  (8:532). 

Where  a  party  has  failed  to  make  proper  de- 
fensethrougbDCgligcncc.equity  will  not  aid  liim. 

Hungerfoni  v.  Sigerton,  61  C.  8.  20  How,  1 56 
(15:869);  Vreath  v.Sim,ii  U.  S.  5  How.  193  (13; 
110);  Sampte  v.  Bamet,  55  U.  8.  14  How.  TO 
(14:  830). 

Although  a  judgment  may  have  been  fraud- 
nlently  procured,  it  cannot  be  enjoined  In 
equity  unless  the  person  against  whom  it  is 
rendered  can  aver  and  show  that  he  has  a  good 
defense  on  the  merits. 

White  V.  Crow,  110  U.  8.  183  (88:  113). 

Mr.  C%Kfi/u«<te0  Fuller  delivered  the  opio- 
ion  of  tiie  court: 

Appellant's  counsel  contends  that  the  appeal 
taken  and  perfected  from  the  decree  dism^lng 
bis  client's  Dill  of  complaint  operated,  or  should 
be  made  to  operate,  to  supersede  the  judgment, 
in  collection  of  which  the  peremptory  writ  of 
mandamus  was  awarded.  That  judgment  was 
recovered  on  the  S8tb  day  of  March,  1881,  and 
no  proceedings  in  error  nave  ever  been  taken, 
and  no  bond  given,  to  supersede  its  operation. 
An  alternative  writ  of  mandamus  was  sued  out, 
the  cause  shown  by  the  county  court  and  its 
judges  against  granting  the  peremptory  writ 
was  disposed  of  by  this  court  on  writ  of  error, 
and  the  peremptory  writ  was  directed  to  Ik  is- 
sued. The  County  of  Knox  then  file<l  its  bill 
in  equi^  to  restrain  the  collection  of  the  1udg> 
ment  as  commanded.  No  preliminary  injunc- 
tion was  granted,  and  upon  final  hearing  the 
bill  was  dtemlssed,  and  a  decree  passed  against 
the  County  for  costs. 

Thegeneral  rule  is  well  settled  that  an  appeal 
from  adecreegranting.refusingordisBolviogan 
injunction,  does  not  disturb  Its  operative  enccL 

Soteu  v.JfcBonatdAWV.S.  150, 161  [27:888, 
891];  StauglUer-lImtee  Cata,  77  U.  S.  10  WalL 
873,  297  [19:  015.  9221;  Leonard  v.  OiarkLand 
Co.  116  U.  8.  465.  468  [29:  445,  4461. 

When  an  injunction  has  been  dissolved,  it 
cannot  be  revived  except  by  a  aew  exercise  of 
judicial  power,  and  no  appeal  by  the  dissatis- 
fied party  can  of  itself  revive  iC  A  fortiori, 
ibe  mere  prosecutionof  an  appeal  cannot  operate 
as  an  injunction  where  noue  has  beengranted. 

As  stated  by  -¥r.  C/iitf  Justice  Waite,  in 
Spraui  INatat]  v.  Louisiana,  123  U.  8.  516, 
518  [31:  233,  284],  "The  aupereedeae  provided 
for  in  §  1007  of  the  Revieed  Statutes  stays 
process  for  the  execution  of  the  judgment  or 
decree  brought  under  review  b7  the  writ  of 
error  or  appeal  to  which  it  belongs." 

The  supersedure  of  process  on  the  decree  dis- 
missing the  bill  could  not  supersede  process  on 
the  judgment  at  law;  and  tnis  is  so,  notwith- 
standing a  bill  to  impeach  a  judgment  is  re- 
garded  as  an  auxiliary  or  dependent  and  not 
as  an  wiginal  bill. 

The  record  presents  no  ground  for  the  luter- 
ferenoe  aooght,  and  the  modou  must  he  OMr> 
ruled.   

CHARLES  r.  BRUSH  and  THE  BRUSH 
ELECTRIC  COHFANT.  AppU., 

C.  HARRISON  "CONDIT  bt  aL- 

(See  a.  (X  Beporter*B  ed.  SMO.) 

Patent  for  impronmeatineUctrieUmpt  -eecret 
inmniien—anUelpaUi  Uaim. 
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L  The  claim  for  the  iDTeotton  of  the  clamp  tr- 
ranrement  Id  tetten-pateot  fnnted  to  Charles 
F.  Brush,  for  improvement  Id  electric  lamps,  waa 
anticipated  by  that  of  Charlea  H.  Harai,  maor 
dooed  In  the  opinion,  made  lo  June,  JXn. 

%  An  iovenUoD  la  not  concealed  or  nsed  In  aaerec 
oecauM  hidden  from  view  br  Id  poattlon  tai  Uie 
machlnerjr  In  which  it  Is  used. 

t.  ThattherodintheHaroappatatuawaaiquare 
or  rectangular  and  was  surrounded  by  areotan* 
gular  fliamp  dOM  not  ptevrat  Ita  ambodrlnff  tb« 
principle  of  Oie  Invflntlor-  olaimed  In  nld  patent, 
although  the  claim  In  the  patent  la  limited  to  an 
annular  clamp.  The  improvement,  if  any.  In  the 
use  of  tbe  circular  clamp  over  the  reoUngular 
damp  was  only  a  aneatloD  of  degree  In  the  uae  of 
■ubitantlall^  tlw  Hone  meuu. 

[No.  «.] 

Argued  Oct.  15, 16, 1889.  Decided  2fo9.  4*  J889. 

APPEAL  from  a  decree  of  the  Circuit  Coutt 
<A  the  United  States  for  tbe  Southem  Dls- 
tiict  of  New  York  In  a  mit  In  equitr,  dismisa- 
iiitr  the  complaint  with  costs,  for  inmBgemmt 
of  letters  patent.  AJJirmed, 

Opinion  below,  22  Blatchf.  246,  and  20  Fed. 
Hep.  836. 
The  facts  are  stated  In  the  opinion. 
Meura.  W.  H.  Kmi^onand  W.  0.  Witter, 
for  appellants; 

▲  machine,  in  order  to  anticipate  any  lubse- 
qnent  diacomj,  must  be  perfected. 

Putnam  UoUender,  19  Blatchf.  48;  Park- 
\urat  V.  Kintman,  1  Blatchf.  488;  Siekdt  v. 
Borden,  8  Blatchf.  535;  CaAoon  v.  Rina,  1 
Fish.  Pat  Cas.  899;  Jonea  t.  Paaree,  1  Web. 
Pat.  Cas.  122;  Beumour  v.  Otbom$.  78  O.  B.  11 
WaU.  610  (20:  IM;  Awm  T.  GviJd,  M  U.  &  88 
WaU.  181  (28:  181). 

The  machine  must  not  be  a  mere  ezperi- 
Btental  one  abandoned  by  tbe  inventors. 

Qayler  v.  Wilder,  51  U.  S,  10  How.  477  (13: 
604);  Cofln  v.  Offden,  85  V.  8.  18  Wall.  120 
(21:  831);  Ptnnock  v.  Dialogue.  27  D.  S.  2  Pet. 
1  (7:  887);  Baed  r.  (hitter,  1  Btor;,  590;  Pieker- 
inff  T.  MeOvUaugh,  8  Ban.  ft  Ard.  879;  WUeon 
T.  Coon,  6  Fed.  Rep.  626;  Davit  v.  Brown,  9 
Fed.  Kep.  656;  Rieh  t.  lAppineott,  2  Fish.  Pat. 
Cas.  1;  Bullock  Printing  Pren  Co.  t.  Jonea,  8 
Ban.  &  Ard.  197;  HaU  Bird  6  Blatchf.  442; 
Parham  ▼.  Ameriean,  B.  0.  d  8.  Maehine  Co. 
4  Fish.  Pat.  Cai.  488;  Woed-r.  CletOand  Boll- 
inp  MiU  Oo.  4  Fish.  Pat.  Cas.  660:  Saytee  y. 
(^ieago  db  tT.  W.R.Co.<  Fish.  Fat.  Cas.  588; 
Eaviet     Antitdd,  2  Ban.  A  Ard.  10. 

That  proof  of  anticipation  must  be  clear  and 
convinclnx  beyond  a  reasonable  doubt. 

CantreUY.  WaUiek,  117n.  6.  689(29: 1017); 
Coffin  V.  Ogden,  86  U.  6. 18  Wall.  120  (21:  821); 
American  Bell  7W.  Co.  t.  Amerioan  Ouehman 
TU.  Co.  85  Fed.  Rep.  784;  Seibert  Cylinder  Oil 
Oup  Go.  V.  NighUngale,  82  Fed.  Rep.  172. 

Diligence  in  diving  tbe  InTention  to  Uie  pab- 
lie  will  preTail  OTer  even  ■  priw  completed  In* 
vention. 

LoektBood  v.  Cletdand.  18  Fed.  Rep.  87; 
Wathbum  dt  M,  Mfg.  Oo-  BaiA,  4  Fed. 
Rep.  901;  Contotidated  Sitfetg-Vatte  Co,  v. 
Onllm  8.  0.  A  Volte  Co,  118  U.  &  157.  179 
(28:  989,  946);  Ameriean  Bell  7U.  Oo.  v.  Ameri- 
tan  Cuehman  Td.  Oo.  83  Fed.  Rfp.  784;  New 
Tork  Belting  tfi  P.  Co.  v.  JftMouan,  87  Fed. 
Rep.  862:  SheOi  t.  FoaiUuni.  8  Fed.  Hep.  904: 
8(3 


Waahbum  A  M.  Iffg.  Co.  v.  ITaiA,  T  Fed.  Rm. 
906;  lAndaav  v.  Stein,  10  Fed.  Rep.  9OT; 
Zinaaer  v.  Kremer,  48  Pat,  Off.  Gaz.  114. 

Where  certain  elements  are  claimed  In  com- 
binalioo  with  each  other  and  with  or  without 
another  element,  a  disclaimer  which  restricu 
the  claim  by  sulking  out  one  of  tbe  altema- 
tivea  has  repeatedly  been  held  good. 

Myert  v.  Frame.  8  Blatchf  446;  luek  v 
BramJiiU,  8  Fish.  Pat.  Cas.  400;  Taylor  r 
Archer,  4  Fish.  Pat.  Cas.  449;  Ditnbar  v. 
Meyera.  94  U.  S.  187  (24:  34);  Smith  v.  NieK- 
ola.  88  U.  S.  21  Wall.  112  (22:  666);  Aiken  v. 
Data* .  8  Fish.  Pat  Cas.  197;  Vance  v.  Camp- 
heU,  66  U.  8.  1  Black,  427  O-V.  168);  Runtford 
OiemietU  Worke  v.  Laver,  10  Blatchf.  128; 
SehilUnger  v.  Gunther,  17  Blatchf.  66;  Buite* 
V.  Albany  Stove  Oo.  16  Fed.  Rep.  240. 

Tbe  question  Is  not  whether  tbe  machine 
invented  is  the  beat  one  known  to  the  com- 
munity, nor  whether  it  does  its  work  better  or 
faster  than  any  other  machine  in  the  same  de- 
partment of  fabw.  But,  if  U  be  to  a  certaia 
dMTce  useful,  and  be  original  with  the  patentee, 
it  belongs  to  him  alone,  whether  it  does  leas  or 
more  work. 

Wilbur  V.  Beeeher.  2  Blatchf.  132-7;  Many 
V.  Jagger,  I  Blatchf.  381;  Shaw  v.  ColweU  Lead 
Co.  11  Fed.  Rep.  715. 

Tbe  fact  of  a  granting  of  a  ptUent  lo  a  de- 
fendant has  no  tendency  to  show  that  tbe  in- 
vention described  in  it  does  not  infringe  on  a 
prior  patent 

Bolliday  v.  Piekhardt,  12  Fed.  Rep.  147; 
BraiTuird  v.  Gramme,  12  Fed.  Rep.  621. 

Meatri.  8.  A.  Dunatn  and  B.  W«tmar«i» 
for  appellees: 

To  entitle  the  disclaimer  to  be  proved,  it 
must  be  pleaded. 

1  Danicll's  Ch.  (4th  Am.  ed.)  827,  and  cases 
cited;  BaUey  v.  Ryder,  10  N.  T.  363-370; 
Doughty  v.  Weat,  2  Fish.  Pat  Cas.  553.  550; 
F^gueon  v.  Fergueon.  2  N.  T.  360,  362;  Crocket 
V.  Lee,  20  C.  S.  7  Wheat  622,  627  (5: 518);  & 
Onit  Die.  81& 

Tbe  fifth  and  sixth  claims  are  invalid  because 
for  different  inventions  from  the  original. 

Mahn  V.  Harwood.  112  U.  S.  354,  359 
(28:  665,  667);  Batea  v.  Coe,  98  U.  S.  48,  4» 
(25  :  74). 

The  patentee's  invention  has  been  clearly 
proved  to  have  been  antidpated  by  that  of 

Hayes. 

Coffin  V.  Ogden,  85  U.  S.  18  Wall.  120 
(21:  821);  Reed  v.  Cutter,  1  Story,  590;  Picker- 
ing V.  MeOuUough,  104  U.  S.  SIO  (26:  749); 
Curtis  on  Patents,  %%  80-92. 

Mr.  Juatice  Blatehlbrd  dellvoed  the  opin- 
ion of  tbe  court: 

This  is  an  appeal  by  tbe  plaintifEs,  Charlea 
F.  Brush  and  The  Brush  Electric  Company,  in 
a  suit  in  equity  brought  by  them  in  the  Circuit 
Court  of  the  United  Slates  for  the  Southern 
District  of  New  Tork.  against  C.  Harrison 
Condit,  Joseph  Hanson  and  Abraham  Van 
Winkle,  from  a  decree  dismissing  with  costa 
their  bill  of  annplaint,  so  far  as  it  relates  to  re* 
issued  letters-patent  No.  8.718,  granted  May  30, 
1879,  to  Charles  F.  Brush,  one  of  the  plaintiffs, 
for  "Improvements  in  electric  lamoa,"  on  an 
application  for  a  reissue  filed  Apru  14,  1879, 
the  original  letters-patent,  No.  808,411,  having 

U2  v.  8. 


Digitized  by  Google 


Bnuaa  t.  Cororr. 


[401  been  granted  to  said  Brush  AU;  7, 1H78,  od  ao 
■pplicatlon  filed  September  28,  1677. 

Tbe  rigbtsof  theblaiotifft  were  finally  rested 
DpOL  an  aileged  inmngement  of  dalmi  1,  3,  S 
and  8of  the  Teissue.  Aoother  patrat  wassued 
on  in  tbe  case,  but  at  tbe  final  hearing  the  bill 
lo  regard  (o  il  was  dismissed  with  costs,  on 
motion  of  tbe  pHintifls.  Tbe  opinion  of  tbe 
drcult  court,  beld  by  Judge  Shlpman,  on  tbe 
merits,  as  to  reissue  No.  8,718,  u  reported  in 
aSBIatchfonl,  246. 

Tbe  specification  of  tbe  reissue  atates  the 
general  nature  of  the  inrenUon  in  these  words: 
**  Jly  invention  relates  to  electric-liffbt  mechan- 
ism, and  tt  consists  in  Uie  followinz  Bpecified 
deyice,  or  its  equivalent,  whereby  ine  carbon 
sticks  usually  employed  are  automadcally  ad- 
justed and  kept  in  such  position  and  relation 
to  each  other  uiat  a  continuous  and  effective 
light  iball  be  bad  without  the  oeceidty  of  any 
manual  interference. "  In  this  automatic  ar^ 
mngement,  tbe  electric  arc  is  established,  and 
then,  aa  tbe  electrodes  are  consumed,  tbe  arc  Is 
regulated  by  causing  the  strength  of  the  cur- 
rent and  the  length  of  the  arc  mutually  to  con- 
trol each  other.  There  is  no  clock-work  or 
other  extraneous  power,  hat  Uie  aotkm  of  the 
electric  current  alone  effects  the  necessary 
movements.  The  electrodes  tend  to  move  to- 
wards each  other  at  all  times,  and  this  tendency 
is  opposed  by  tbe  electro-magnetic  action, 
which  tends  to  separate  them.  These  opposing 
forces  are  designed  to  be  in  equilibrium  when 
tbe  electrodes  are  at  such  a  dwance  from  each 
other  as  will  produce  the  maximum  develop- 
ment of  light  with  a  given  electric  current.  It 
was  to  an  electric  arc  lamp  of  this  character 
that  tbe  Invention  of  Brush  was  to  be  applied. 
Tbe  construction  of  bis  arrangement,  as  de- 
jcribed  in  tbe  specification  of  tbe  reissue,  is  as 
follows:  A  helix  of  insulated  wire,  such  belix 
being  in  tbe  form  of  a  tube  or  hollow  cylinder, 
resu  upon  an  insulated  plate  upheld  bv  a  me- 
UlUc  post  or  standard.  Within  the  cavity  of 
the  helix  are  contained  an  iron  core  and  a  rod 
'vrbicb  passes  longitudinally  and  loosely 
through  and  within  tbe  core.  This  rod  holds 
a  carbon.  The  core  is  also  made  to  move  venr 
freely  within  the  cavity  of  tbe  helix,  and  b 
partially  sapported  by  means  of  sprlnn  which 
[41  ]  pnefa  upward  against  ears  attached  to  the  core. 
A  ring  of  metal  just  below  the  core  surrounds 
tbe  carboD- bolder,  and  rests  upon  a  floor  or 
support.  One  edge  of  tbe  ring  is  over  a  Ufttnr 
tongue,  which  Is  attached  to  tbe  core,  whi» 
the  o;^ioslte  edge  is  a  short  distance  below  the 
oown  of  on  adjustable  set  screw.  The  design 
Is  that  one  point  of  the  ring  may  be  lifted  In 
such  way  as  to  clamp  the  carbon-bolder,  while 
a  limit  is  placed  to  the  upward  movement  of 
tbe  core.  Tbe  poles  of  tbe  battery  being  so  at- 
tached that  the  circuit  of  an  electric  current  is 
completed,  the  core,  by  the  force  of  the  axial 
manetism,  is  drawn  up  within  tbe  cavity  of 
the  nellx,  and  by  means  of  the  lifting  tongue 
one  edge  of  tbe  ring  is  lifted  nntU,  by  its  ao- 
gvlar  impingement  against  the  rod  or  cnrbon- 
holder.  It  clamps  such  rod,  and  also  lifts  it  up 
to  a  distance  limited  by  an  adjustable  stop. 
While  the  ring  preserves  this  angular  relation 
wltb  and  impingement  against  tbe  rod,  the  rod 
wDI  be  firmly  retained  and  prevented  from 
moving  throng  the  ring.  The  adjustable  stop 
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is  fixed  so  that  it  shall  arrest  the  lifting  of  the 
rod  when  tbe  two  carbons  are  sufficiently  sep- 
arated from  each  other.  While  tbe  ewctrio 
current  is  not  passing,  the  rod  can  slide  readily 
through  the  loose  rineand  tbe  core;  and  In  tbia 
condluon  gravity  will  cause  tbe  upper  carbon 
to  rest  apoD  tbe  lower  carbon,  thus  bringing 
tbe  various  parts  of  tbe  device  into  tbe  position 
of  a  closed  circuit.  If  then  a  current  of  electric- 
ity is  passed  through  tbe  apparatus,  it  will  in- 
stantly operate  to  In  t  tbe  rod,  and  thus  separate 
tbe  two  carbons  and  produce  tbe  electric  light 
As  the  carbons  bum  away,  thus  increasing  tbe 
length  of  tbe  voltaic  arc,  (he  electric  current  di- 
mimsbes  In  strength,  owing  to  tbe  increased  re* 
sistaoce.  This  weakens  tbe  magnetif>m  of  tbe 
helix,  and  accordingly  tbe  core,  rod  and  upper 
carbon  move  downward  by  tbe  force  of  grav- 
ity until  the  consequeot  shortening  of  tbe  vol- 
taic arc  Increases  the  strength  of  tbe  current 
and  stops  such  downward  movement.  After 
a  time,  however,  the  ring  will  reach  its  floor  or 
support,  and  its  downward  movement  will  bo 
arrested.  Any  further  downward  moveroent 
of  the  core,  however  slight,  will  at  once  release 
the  rod,  allowing  it  to  slide  through  the  ring 
until  Brrestad  by  4he  upward  movement  of  the 
core,  due  to  the  increased  magnetism.  Incon* 
tinued  operation,  the  normu  position  of  the 
ring  is  in  contract  with  its  lower  support,  Uie 
office  of  the  core  being  to  reeulste  the  sliding 
of  tbe  rod  through  it.  If,  however,  tbe  rod 
acddentaUy  slides  too  far.  It  will  instantly  and 
automatically  be  raised  agdo  as  at  first,  and 
the  carbon  points  thus  he  continued  in  proper 
relation  to  each  other. 

Claims  1,  8,  B  and  6  of  tbe  reissue,  on  which 
alone  recovery  is  sought,  read  as  follows,  tbere 
being  eight  claims  lii' all  in  the  reissue  as  gran^ 

ed: 

"1.  In  an  electric  lamp,  tbe  combination, 
with  tbe  carbon-holder  and  core,  of  a  clamp 
surrounding  tbe  carbon-holdbr,  s^  clamp  be- 
ing independent  of  the  core,  but  adapted  to  be 
raUed  by  a  lifter  secured  thereto,  nibstanUally 
as  set  forth." 

"8.  In  an  electric  lamp,  the  combination  of 
tbe  core  or  armature  C,  tbe  damp  I)  and  ad- 
justable stop  D',or  their  equivalents,  whereby 
the  points  of  the  carbons  are  separated  from 
each  other  when  an  electrical  cnrrent  is  estab- 
lished—prevented from  separating  so  as  to 
break  the  cunent— and  gradfaally  fed  togetber 
as  tbe  carbons  are  consamed,  sabitaotially  as 
described." 

"6.  In  an  electric  lamp,  tbe  comUnatlon, 
with  a  carbon-holder,  of  an  anntilardamp  sui^ 
rounding  the  carbon-holder,  said  clamp  adapted 
to  he  moved,  and  thereby  to  separate  the  car> 
bon  pcdnts  oy  electrical  or  magnetic  action, 
substantially  as  herein  set  forth." 

"0.  In  an  dectric  lamp,  an  annular  clamp 
adapted  to  grasp  and  move  ft  etrbon-holdor, 
substantially  aa  shown." 

What  is  called  in  these  claims  "the  cl^p 
D"  is  tbe  ring  of  metal  which  surrounds  the 
rod  or  carbon-holder. 

Tbe  spedficatlon  of  the  reissue,  aa  trranted, 
contained  tbe  following  pangrapb:  "I  do  not 
limit  myself  narrowly  to  the  ring  D,  u  other 
devices  m^  be  employed  whL'h  would  accom-- 
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plisb  the  same  result.  Adj  derice  may  be 
used  wbl(.b,  wblle  a  current  of  electricity  is  uot 
passiog  through  the  helix  A,  vitl  permit  the 
rod  B  to  move  freely  up  and  down,  but  which, 
when  a  current  of  electricity  is  passing  throu|4i 
the  helix,  will,  by  the  raising  of  the  core  C, 
[431  operate  botb  to  clamp  and  lo  raise  the  rod  B, 
and  thereby  separate  the  carbon  pointa  F  F', 
■nd  retain  tbem  In  proper  relauon  to  each 
other." 

On  the  14th  of  October,  1881,  the  plaintiffs 
filed  iu  the  Patent  Office  a  disclaimer,  in  which 
they  stated  that  the  patentee  bad  claimed  more 
than  tliat  of  which  he  was  the  first  inventor  or 
discoverer,  by  or  in  consequence  of  the  use  in 
the  specification  of  the  language  contained  in 
the  paragraph  last  above  quoted;  and  that  there 
were  material  and  substantial  partsof  the  thing 
patented,  also  embraced  within  the  terms  of 
the  above  quoted  paragraph,  which  were  truly 
and  justly  the  invention  of  Brush.  The  paper 
went  on  to  enter  a  disclaimer  to  that  part  of  the 
subject  matter  of  the  specification  ana  of  claims 
1,  2,  8,  5  and  6  of  the  reissue,  which,  being  em- 
braced witbin  the  general  language  of  the  above 
quoted  paru:raph,  included  as  within  the  in- 
vention of  Brush  "clamping  devices  substan- 
tially different  in  construction  and  mode  of 
operation  from  the  clamp  D." 

On  the  6th  of  April,  1888,  the  plaintiffs  filed 
in  tbe  Patent  Office  a  disclaimer  of  so  much  or 
such  part  of  tlie  iuTcntion  described  in  the  re- 
issue, and  coming  within  the  general  language 
of  the  third  claim,  as  might  cover  or  include  as 
elements  thereof  "the  core  or  armature  C"  and 
"the  clnmp  D,"  excepting  when  the  core  or  ar- 
mature raiaes  the  clamp  by  a  lifter  secured  to 
such  core  or  armature,  substantially  as  de- 
scribed in  the  patent  The  same  paper  dis- 
claimed the  spedfic  combinations  forming  the 
subject  matter  of  claims  2,  7  and  8. 

Judge  Shipman  held  that  the  first  claim  de- 
scribes a  clamp  independent  of,  that  is,  not 
fixed  to,  the  core,  but  adapted  to  be  raised  by  a 
lifter  secured  to  the  core,  and  does  not  mean 
that  the  clamp  is  independent  of,  and  not  in 
any  way  dependent  for  its  motion  upon,  the 
core,  but  is  adapted  to  he  raised  bv  a  lifter  se- 
cured to  itself.  He  further  held,  that  the  first 
claim  does  not  include  the  adjustable  stop  of 
the  third  claim,  but  includes  only  the  combi- 
nation of  the  clamp  and  core  and  rod,  with  the 
described  elements  which  are  necessary  to 
cause  an  angular  impingement  upon  Uterodaod 
an  iolennittent  downward  feeding  of  the  rod. 
He  also  held  that  the  clamp  of  the  sixth  chdm 
is  not  any  annular  clamp  adapted  to  grasp  and 
T441  <XK>Te  a  carbon<bolder,  but  means  to  describe  in 
general  terms  tbe  clamp  of  the  first  claim, 
which  raises,  clamps  and '  feeds  downwardly 
tbe  rod,  preserving  a  practically  uniform  lengifa 
of  arc  by  the  desmbed  means,  or  an  annular 
damp  suiTouDdiDg  tbe  carbon-holder  Indepen- 
dently of  the  core,  but  adapted  to  be  raised  by 
a  lifter  secured  to  tbe  core  and  some  suitable 
agency  to  allow  the  clamp  to  be  tripped;  and 
that  toe  fifth  claim  includes  the  clamp  of  the 
first  and  sixth  claims,  the  carbon-holder,  the 
motor  and  the  tripping  device. 

Jvdge  Shipman  examined  the  question  of  the 
novelty  of  claims  1,  8.  5  and  6,  and  arrived  at 
the  conclusion  that  tbey  were  invalid  by  reason 
of  thdr  prior  existence  as  perfected  laveDtions, 
854 


in  a  lamp  made  In  June,  1876,  by  one  Hayes, 
at  Ansooia,  Connectlcat.   On  this  subject  he 

says  in  his  opinion: 

"The  clamp,  in  combination  with  the  other 
necessary  elements,  which  was  made  by  Cbarlei 
H.  Hayes,  of  Ansonia,  Connecticut,  and  was  a 
part  01  a  lamp  which  he  conBtmcled  about  the 
end  of  June.  1676,  as  an  improvement  upon 
the  White  lamp.  Is  tbe  combination  of  Uie  first 
and  third  claims  of  the  Brush  patent.  Tbe  car- 
bon rod  was  square  or  rectangular,  and,  there- 
fore, was  surrounded  by  a  rectangular,  clamp 
which  was  independent  of  the  core.  It  is  not 
denied  that  this  clamp  Is  the  equivalent  of  an 
annular  clamp.  It  was  raised  by  a  lifter  se- 
cured to  Qk  core  and  was  tripped  by  coming  in 
contact  with  a  floor,  while  tbe  ascent  of  tbe  rod 
was  checked  by  the  contact  of  the  clamp  with 
an  adjustable  stop. 

"The  plaintiffs'  answer  to  the  anticipatory 
character  of  this  clamp  is  that  it  was  an  aban- 
doned experiment  and  never  was  a  perfected 
invention.  Tbe  facts  in  regard  to  its  character 
and  position  as  an  invention  areas  follows:  Mr. 
Hayes  was,  in  1876.  and  has  been  continuously 
since,  in  the  employ  of  Wallace  &  Sons,  who 
are  large  manufacturers  of  brass  ^oods  in  An- 
sonia. In  1876  this  firm  was  trying  to  find  a 
successful  electric  lamp  to  manufacture.  .Mr. 
White  furnished  them  with  his  device,  which 
tiiey  sent,  as  a  part  of  their  exhibit,  to  tbe  Ccn- 
tennid  Exhibition  at  Philadelphia.  Mr.  Huy«;s 
testifies  as  follows:  'Experiments  with  the 
White  lamp  showed  its  defects  so  strongly  or 
plainly  that  I  designed  this'  (tbe  Hayes)  'lamp 
to  overcome  those  defects.  I  made  rougti 
drawings  in  the  middle  or  latter  part  of  May, 
1876;  commenced  building  the  lamp  at  once, 
and  finished  it  about  the  end  of  June  following; 
tested  it,  tried  It,  and  made  some  minor  attera- 
tions,  and  run  it  from  time  to  time,  when  a 
lamp  was  needed,  until  the  16th  of  September 
following.'  At  this  time  be  was  in  Philadel- 
phia, and  a  fellow  employ^  by  the  name  of 
King,  thinking  that  be  could  improve  upon  tne 
clutch  and  miute  tbe  feeding  of  the  carbonsan- 
swer  more  promptly  to  tbe  changes  of  the  cur- 
rent or  make  the  feeding  less  'jerky,'  obtained 
permission  from  Wallace  &  Sons,  who  owned 
the  clamp,  to  make  an  alteration.  The  'King 
clutch,'  constructed  upon  a  differt^nt  prin<^ple 
from  that  of  the  Hayes  or  the  Brush  damp, 
was  put  into  the  lamp,  which  has  remained  In 
use  in  the  milt,  and,  since  the  end  of  1876,  has 
been  'used  in  the  electrical  room  for  testing 
machines,  carbons,  etc.,  and  has  been  used  for 
that  purpose  more  or  less  eversince.'  Butone 
Hayes  lamp  was  made  until  a  duplicate  speci- 
men was  made  for  use  in  this  case.  Tbe  Hayes 
clamp,  it  will  be  observed,  was  used  in  tbe 
lamp  only  until  September  16tb.  Prior  to  that 
date  the  use  of  the  Untp  with  the  original  clamp 
is  thus  described  by  Mr.  Hayes  upon  cross-ex- 
amination: 'It'  (the  lamp)  'was  moved  about 
and  burned  in  different  places~in  the  mill  and 
outside — and  It  was  also  burned  in  our  other 
shop  occasionally.'  This  shop  was  known  as 
the  skirt  shop,  tbe  third  fioor  of  which  was 
used  for  electrical  work.  The  mill  and  skirt 
shop  were  ordinarily  lighted  by  gas.  'Ques- 
tion. On  what  occasions  did  you  use  the  lamp 
out-of-doorsf  Ans.  The  lamp  was  used  out- 
of-doors  DD  several  occa^oos;  when  gangs  of 
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men  required  light  unloadlag  freight  from 
raflwttT  cars;  digging  for  some  work  connected 
with  the  water  power.  I  am  uoable  to  specify 
positivelv  any  particular  date,  but  have  a  gen- 
eral rpcolIectfoD  of  beiugfrequently  called  upon 
to  make  a  tight  for  some  each  purposes.  Ques* 
tioD.  Did  you  use  It  sometimes  to  test  dyna- 
mos with  in  June-September,  1876?  Ans.  I 
think  not  during  that  time.  Question.  What 
other  use  did  you  put  it  to  during  those  months 
except  the  occasions  out-of-doors  which  you 
[46]  buve  mentioned?  Ans.  It  was  used  about  the 
mill,  more  particularly  around  the  muffles,  oq 
occasions  when  it  was  necessary  to  work  dur- 
ing the  eTeoing.'  The  use  was  a  public  one  in 
the  presence  of  the  employes  of  the  factory. 
The  Hayes  clamp  has  been  preserred  and  was 
an  exhibit  in  the  case.  Wallace  &  Sons  there- 
after, after  much  ezperimentinj;,  went,  lo  a 
limited  extent,  into  the  manufacture  of  what 
were  known  in  the  case  as  'plate  lamps,'  or 
lamps  having  two  carbon  plates  Instead  of  rods, 
but  did  Qot  cootioue  the  busioeas  long.  They 
say  that  the  discontinuance  was  due  to  the  fact 
that  they  did  not  havea  satisfactory  generator. 
The  Hayes  clamp  was  used  upon  the  plate 
lamps,  but,  as  has  been  said,  was  used  upon 
but  one  carboQ-pencil  electric  lamp. 

"The  plaintiffs  vigorously  Insist  that  the 
Hayes  clamp  was  not  a  completed  and  success- 
ful inventioo,  but  that  its  use  was  mcrelyten- 
tative  and  experimental,  aod  w&s  permanently 
abandoned  because  the  device  did  not  promise 
to  be  succesaful. 

"Two  facts  are  manifest:  1st,  that  the  flayes 
clnmp  was  the  clamp  of  the  Brush  patent;  nnd, 
2d,  that  it  became,  after  September  Iflth,  a  dis- 
used piece  of  mechanism  in  connection  with 
carbon  points.  The  question  then  is,  Was  it  a 
perfected  and  publicly  known  invention,  the 
use  of  which  was  abandoned  prior  to  the  date 
of  the  Brush  invention,  or  was  its  use  merely 
operimental,  which  ended  in  an  abandoned 
ezperiment  oa  September  16thf 

"The  plaintiffs,  in  support  of  their  view, 
■ay  that  Wallace  &  Sons  were  searching  for  a 
Micccaiful  lamp,  and  were  exhibitors  of  an 
electric  lamp  at  the  Centennial  Exhibition;  that 
inventors  were  In  their  employ,  who  were  en- 
couraged to  make  exp^meats  and  trials  in  the 
hope  that  something  eood  might  be  produced, 
and,  under  this  stimulus,  one  Hayes  lamp  was 
made:  that  Improvements  In  the  location  of  the 
spring  were  made:  that  ft  gave  a  'Jerky'  light, 
■nd,  when  the  inventor  was  away,  another 
damp  was  put  on,  by  the  permission  of  the 
owners,  to  remedy  this  Irregular  feeding;  that 
afterwards  no  other  lamp  was  ever  constructed , 
and  the  Hayes  clutch  was  left  among  other 
'odds  aod  ends;'  and  that  the  indifference  with 
which  it  was  received.  Its  coofeaaed  faults,  the 
[47]  attempted  improTements,  and  Its  disuse,  show 
that  the  Hayes  clamp  never  was  anything  more 
than  an  attempt  to  Invent  lomeuifng,  which 
proved  to  be  a  failure. 

"The  question  of  fact,  to  this  part  of  the  case, 
must  turn  upon  the  character  of  the  use  of  the 
Ugap  prior  to  September  I6th,  because  It  Is  es- 
tablished that  the  Hayes  clamp  and  the  Brush 
clamp.  In  Its  patented  features,  were  substan- 
tially alike,  and  that  the  point  ia  which  they 
differ,  vis.,  the  length  of  the  arms,  la  not  a 
part  of  the  [vlndple  of  the  derloe.  Wu  the 
W  V,  s. 
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lamp  with  this  clutch  used  merely  to  gratify 
curiosity,  or  for  purposes  of  experiment,  to  see 
whether  the  feediog  device  was  successful,  <n 
whether  anythiog  more  was  to  be  done  to  pet- 
fect  it;  or  was  It  put  to  use  in  the  ordinary 
business  of  the  mill,  as  a  thing  which  was  com* 
pleted.  and  was  for  use,  and  was  neither  upon 
trial  norfor  show? 

"Hayes  made  the  lamp  for  Wallace  ft  Sons 
as  an  improvement  upon  the  White  lamp,  and 
apparently  turned  it  over  to  tbem  to  be  used 
when  they  chose.  An  alteration  was  subse- 
quently made  in  the  location  of  the  spring. 
The  lamp  was  used  at  different  times,  in  the 
work  of  the  mill,  at  night,  In-doors  and  out-of- 
doors.  Its  use  at  these  tiroes  does  not  seem  to 
have  been  for  the  purpose  of  testing  the  ma* 
chine,  or  of  calling  attention  to  Its  qualities,  or 
of  gratifying  curiosity,  but  it  was  used  to  fur- 
nish light  to  the  workmen  at  their  work.  I 
have  queried  whether  this  use  was  not  that  of 
a  thine  which  might  tie  of  help  In  an  emergen- 
cy, and  which  was  thought  to  be  better  tliaa 
nothing,  though  not  of  much  advantage;  but 
it  was,  apparently,  used  to  accomplish  the  or- 
dinary purposes  of  an  electric  light  in  a  mill, 
to  enable  the  workmen  to  see  at  night,  although 
It  was  not  uniformly  used,  because  the  miU 
was  lighted  by  gas. 

"But  the  plaintiffs  press  the  question — Why, 
then,  was  the  further  use  of  toe  Hayes  clamp 
and  lamp  discontinued?  Thlsqnesaou  is  sig- 
nificant, because  the  abandonment  of  a  thing 
which  is  greatly  wanted  is,  ordinarily,  a  very 
surgestive  circumstance  to  show  that  It  was 
defective,  and  that,  before  the  Invention  could 
be  completed,  something  was  lo  be  dona  which 
never  was  done. 

"I  think  that  Wallace  &  Sons  did  not  push  [48] 
the  electric-lamp  business  becatue  they  had  no 
generator,  and  I  also  think  that  the  Hayes 
lamp,  either  with  or  without  the  Hayes  clutch, 
did  not  impress  tbem  &vorably,  for  they  con- 
tented themselves  with  niaking  only  one  speci- 
tiwa,  whei-eas  they  made  six  White  lamps,  and, 
after  much  experimenting,  and  after  the  In- 
vention of  the  Hayes  lamp,  they  made  fifty  or 
sixty  plate  lamps.  For  some  reason  they  did 
not  manufacture  the  Hayes  lamp,  but  turned 
away  to  the  plate  lamps.  But  the  facts  that 
the  anticipetoiy  device  was  the  device  of  the 
patent,  and  did  do  practical  work,  and  was  put 
to  ordin»y  use,  and  that  it  does  not  appear 
that  the  ^yes  clamp  was  the  cause  of  the  neg- 
lect with  which  Wallace  A  Sons  treated  the 
Haves  lamp,  seem  to  me  to  outweigh  the  doubts 
which  arise  from  the  shortoess  oi  its  existence 
and  its  permanent  disappearance  from  a  car- 
bon-pcDcil  lamp. 

"The  case  is  that  of  the  public,  well-known, 
practical  qm.  In  ordlnair  work,  with  as  mucA 
aticcess  as  was  reasonable  to  expect  at  that 
stage  In  the  development  of  the  mechanism  be- 
longing to  electric  arc  lighting,  of  the  exact 
Invennon  which  was  sumequently  made  1^ 
the  patentee;  and,  although  only  one  clamp 
and  one  lamp  were  ever  made,  which  wen 
used  together  two  and  one  half  months  only, 
and  the  invention  was  then  takoi  from  Oe 
lamp  and  was  not  afterwards  used  with  carbon 
pencils,  it  was  an  anticipation  of  the  patented 
device,  under  the  establlsbed  mlea  upon  ttw 
subject.  With  a  strong  disinclination  to  pV' 
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niit  the  remains  of  old  experiments  to  dettroy 
the  pec  joiary  value  of  a  pateot  for  a  useful 
and  successful  ioTeotloD.  aod  rememberiDg 
that  the  defcudants  must  assume  a  weighty 
burden  of  proof,  I  am  of  the  oploloti  that  the 

Sateotee's  inTeatioD  has  beeo  clearlv  proved  to 
ave  been  anticipated  by  that  of  Hayea.  Cof- 
fin V.  Orjdep.  85  IT.  8.  18  Wall.  120  [21:  8811; 
Iteetl  V.  Cutter,  I  Story.  590;  Pickering  v.  Jfc 
Cvllovyh,  104  U.  S.  810  [26:  7491;  Curtis  on 
Patents,  ^  89-0S. 

"The  bill,  so  far  aa  it  relates  to  the  clamp 
patent,  is  dismissed." 

We  have  examined  carefully  the  evidence  in 
this  case,  relied  upon  by  the  plaintiffs  to  show 
that  the  clamp  arrangement  of  Hayes  was  not 
a  perfected  Invention,  but  was  merely  an  aban- 
doned experiment,  and  we  have  arrived  at  the 
conclusion  that  Judge  Sbfpman's  views  on  tbe 
subject  are  correct.  They  are  w^l  and  accu- 
rately expressed,  and  we  could  wA  add  to  Uieir 
force  by  a  prolonged  discussion  of  what  is 
purely  a  question  of  fact. 

The  cases  of  Coffin  v,  Ogden  and  Pickering 
v.  MeCtUtottffh,  cited  bv  Judge  Shipman,  ai« 
enforced  by  the  case  of  Halt  v.  Macneale,  107 
U.  S.  90.  97  [27:  867.  869].  This  latter  caae 
meets,  also,  the  objectioo  made  bv  the  appel- 
lants that  tlie  mechanism  of  the  Hayes  ciutcb 
was  concealed  from  view,  and  the  further  ob- 
jection that  it  would  not  operate  aa  perfectly 
as  that  of  the  Brush  invention.  In  HaU  v. 
Macneale,  s^king  of  the  anticipating  safea. 
this  court  Bud:  "The  Inventtcm  was  complete 
in  those  safes.  It  was  capable  of  produdng 
the  results  sought  to  be  accomplished,  although 
not  as  thoroughlr  as  with  the  use  of  welded 
fteel  and  iron  plates.  The  construction  and 
arrangement  and  purpose  and  mode  of  opera- 
tion and  use  of  the  Imlts  in  the  safes  were  neces- 
aarilj  Icnown  to  the  workmen  who  put  them 
lo.  They  were,  it  ia  true,  bidden  from  view, 
after  the  safes  were  completed,  and  it  required 
ft  destruction  of  the  saxes  to  bring  them  into 
view.  But  this  was  no  concealment  of  them 
or  use  of  them  in  secret.  They  bad  no  mure 
concealment  than  was  Inseparable  from  any 
Ic^timate  use  of  them." 

It  Is  contended  1^  the  appellants  that,  not- 
withstanding the  prior  eziatence  of  the  Hayes 
apparatus  as  a  perfected  Invention,  claims  0 
and  6  of  the  reissue  are  sustainable  because 
each  of  them  is  limited  to  an  "annular  clamp." 
It  is  urged  that  the  clamp  of  the  patent  is  a 
ring  which  surrounds  a  cylindrical  rod,  and 
that  the  rod  in  the  Hayes  apparatus  was  square 
or  rectangular,  and  was  aurrounded  by  a  rec- 
tangular clamp.  But  it  is  quite  apparent  that 
claims  5  and  6  of  the  reissue  would,  if  the  pat- 
ent were  valid,  be  Infringed  by  the  manufac- 
ture and  use  of  the  patented  apparatus  with  a 
rectangular  carbon  rod  surrounded  by  a  rec- 
tangular clamp.  Such  an  apparatus  might  be 
Inferior  In  peifectim  and  ntuity  to  tbe  cylin- 
drical rod  with  the  ring  clamp;  but  it  would 
still  embody  the  principle  of  the  Invention, 
carried  out  by  equivalent  means.  The  im- 
provement, if  any,  in  tbe  use  of  the  dicular 
clamp  over  tbe  rectangular  clamp,  was  only  a 

aueation  of  degree  in  the  tise  of  substanliiuly 
le  same  means. 

We  an  of  ofioUm  that  the  decree  of  tbe  dr- 
catt  court  mnit  be  afflnncd,  omf  M  ii  ao  ffdM. 


THB  VXTTKD  STATUL  OcT.  TEBI^ 

WILUAM  D.  THOMPSON  m  ai.,  AppU. 

B. 

THE  WHITE  WATER  VALLEY  RAIL- 
BOAD  COMPANY  m  al. 

<SMB.O.BepoTter^fld.  WMU 

Lien  on  eamingt  tf  railroad— priority  cf— 
mortgage$  <tf  after-acquirad  property— -lUn  t$ 
contnuiior — raiU—vendor't  lien. 

1.  Holdera  of  obllgatlona  of  a  nllroad  oompaor. 
oonferrlDir  upon  them  a  lien  upontheearniiigBor 
a  section  of  the  road  for  tts  ooostructiOD  by  them, 
have  a  lleo  Inferior  ta  piioritr  to  that  of  bondhold- 
ers secured  br  an  earlier  mortcaare  on  the  road 
and  to  that  of  purchasers  under  a  foreclosure 
sale  on  the  mortva^. 

2.  Hort«fl«e«  of  railroad  property  and  deeds  of 
trust  of  tbe  same,  wblcb  In  tennsooverafter^ao- 
quired  property,  are  vaUd  and  estop  the  company 
and  all  persons  olalmiug  under  them  and  in  priv- 
ity with  tbem  from  assertln?  that  tfaey  do  not 
cover  aU  the  property  and  riffhta  wblch  they  pro* 
tastooover. 

8.  Aoontraotor  to  bnUd  a  seotton  of  a  rafhroad, 
where  the  work  was  not  done  at  tbe  request  of 
the  mortgaseea.  but  upon  a  oontraot  with  the 
lessee  of  the  road,  which  had  stlpalated  sb  one  of 
the  oooslderBtlona  of  tbe  lease  to  ooiwtruot  that 
part  of  tbe  line,  has  not  s  lien  upon  tbe  eamlof* 
of  tbe  section,  on  tbe  ground  that  with  bla  money 
the  road  over  It  was  construoted,  superior  to  tbe 
Uen  of  a  prior  mortg&gee. 

I.  BaSk  put  down  upon  tbe  company's  road  and 
permanent  flzturea  whiob  are  eaaeDtlal  to  Its  sn^ 
oesaf  ul  operation  become  a  part  of  the  propwty 
of  tbe  company— as  much  so  as  If  they  had  ex- 
isted when  tbe  mortgage  was  executed. 

Ik  The  doctrine  that  a  vendor  not  taking  security 
for  tbe  price  of  realty  sold  by  him  holds  In  equity 
a  Uen  upon  tbe  inoperty  for  suob  price,  has  no 
application  to  sucdi  a  oese. 

8.  The  holders  of  the  Uen  upon  the  earnings  onir 
had  In  this  case  a  [right  to  redeem  the  property 
from  the  sale  under  the  mortgage. 

[No.  86.] 

Argued  Oct.  $1,  i889.   Decided  2fot,  4. 1889. 


tScm.—IAmi^a  martgaoe  on  ofUr-aoitHlfirtA  pra^ 
trty,  see  note  to  Peonock  v.  Coe, «  U.  &  28  How. 
117  00: 437):  priortty  Miwen  morU/Ofj^and  methan- 
let'Jlsn,  note  to  Brooks  v.  Burlington  *  6.  W.  A. 
Oo.mU.8.  448(28:  10S7);  and  rtSM  qf  moftpooor  Is 
income  and  products  o/fnort<Mped  premMa,  note  to 
OUman  v.  niinois  tt  lC.Teleg.Oo.  ttU.  aaOScn 
405). 

MOTtooau  of  railroad  property. 

A  mortgage  of  the  property  of  a  railroad  com- 
pany which  Is  speclfloaUy  dealgnated.  whfasb  atoo 
contains  a  dauas  embrmdng  **  all  other  oorpormt* 
property,  real  .and  personal,  of  said  railroad  com- 
pany, belonging  or  appertaining  to  said  railroad, 
whether  then  held  or  owned,  or  thereafter  ao> 
quired,**  does  sot  apply  to  or  embrace  a  tract  of 
fauid  afterwarda  aoqulred  by  the  oompany,  wUcb 
was  not  used  lo  oooneotlon  with  the  road,  but  waa 
laid  out  mto  town  lots.  Oalhoun  v.  Memphis  ft  P. 
IL00,XFUpp.44& 

The  ground  upon  which  thiadootrine  proceeds  la 
that  the  giant  was  Umlted  by  the  word  "appec^ 
talning"to  such  property  as  belongs  to  and  ta  an 
easentlalpartof  thefrancbtae,  sotbat  it  cannot  tw 
establtahod  or  withdrawn  at  the  pleasure  of  tbe 
oompany.  And  the  aama  rale  baa  been  applied  In 
theaaaeotamortiacoota  laliway  **wlth  tta  oor» 

it8  r.  8. 
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APPEAL  from  a  decree  of  tlie  Circuit  Court 
of  the  United  States  for  the  District  of  lo- 
diana,  giving  complaiDaQtB  thirty  days  Id  which 
to  commence  proceedings  for  redemption,  and 
decreeio?  that,  in  default  of  such  pruceedingi, 
tlie  bill  should  be  dismissed.  In  a  suit  to  enforce 
u  alleeed  Hen  upon  earnings  of  a  section  of  a 
raOroud  at  prior  to  the  lien  of  bondholden  w- 
cured  by  an  earlier  mortgage.  Affirmtd. 

1 6ft  I    Statement  by  Mr.  Justice  Field; 

'  '  This  suit  was  brou^t  by  h<^der*  of  obliga- 
tions of  The  Indiana,  ClDciiiDAti  and  Lafayette 
Railroad  Company,  and  on  behalf  of  other 
holders  similarly  situated,  to  enforce  an  alleged 
lien  claimed  by  them  upon  earnings  of  a  sec- 
tion of  the  road  of  The  White  Water  Vallev 
Railroad  Compaay,  agaiost  the  claim  to  priori- 
ty of  bondholders  secured  by  an  earlier  mort- 
gage. The  While  Water  Vall^  Railroad  Com- 
pany was  organized  as  a  corporatton  In  1805, 
under  the  laws  of  Indiana,  with  authority  to 
locute,  construct  and  operate  a  line  of  railway 
from  Hagarstowo,  in  Wayne  County  of  that 
8late,  to  the  Town  of  Harrison,  Dearborn  Coun- 
ty, on  the  boundary  line  between  Indiana  and 
<5bio.  To  raiae  the  necessary  means  to  coa- 
etruct  the  railway,  the  Company  issued  its  cou- 
pon bonds  to  the  amount  of  91,000,000,  in  sums 
of  $1,000  each.  They  were  dated  August  1. 
1665,  and  were  to  mature  August  1,  1890,  and 
draw  ioterest  at  the  rate  of  8  per  c^t  per  an- 
num, payable  semi-aooually.   To  ucure  the 

Kymeot  of  the  principal  and  interest  of  these 
bds.  the  Company  executed  to  trustees  by 
way  of  mtHtgage,  a  deed  bearing  dRte  on  that 
'day.  of  its  railroad  and  all  the  right  of  w«y 
ana  land  occu^ded  thereby,  with  the  super-* 
atmcture  and  m  property,  nuteriata,  rights 


and  priTilegcs,  then  or  thereafter  appertainiog 
to  the  road,  and  the  benefit  of  all  contracts 
with  other  railroad  companies,  thenezUtlogor 
thereafter  to  be  made,  and  all  property,  rights 
and  interests  under  the  same.  The  deed  con- 
tained the  usual  eovenanta  to  execute  suitable 
couT^aooes  for  the  further  assurance  of  prop- 
erty subsequently  acquired  and  intended  to  be 
Included  in  the  instrument.  The  Company 
soon  afterwards  commenced  the  construction 
of  the  road,  and  by  the  fourth  of  November, 
1867,  comoleted  tbst  part  of  it  which  lies  be- 
tween the  Towns  of  Harrison  and  Cambridge 
City,  leaving  the  distance  from  the  latter  place 
to  Hagerstowo— between  7  and  8  miles— un- 
constructed.  It  was  then  without  the  requisite 
means  to  equip  the  part  of  the  road  completed, 
or  to  undertake  the  construction  of  the  semain- 
Ing  portion  of  the  ro^.  Id  this  condition  it  [70] 
entoed  into  a  contnu^  of  perpetual  lease  with 
The  Indianapolis,  CtndnnaU  and  Lafayette 
Railroad  Company,  a  corporation  then  in  ex> 
IstCDce,  in  condderation  of  which  the  latter 
company  agreed  to  furnish  all  the  necessary 
equipments,  material  and  laborers  to  operate  ihe 
line  of  the  road  then  completed,  and  to  con- 
struct and  put  in  good  and  safe  running  order 
for  the  accommodation  of  the  public  that  part  of 
the  Unetben  uncompleted,  that is,tliesecUon  be- 
tween Camlnrldge  City  and  Hageistown.  and  to 
pay  to  the  lessor  annually  the  sum  of  $140,000  in 
four  quarterly  pay  menu  of  $85,000  each.  The 
contract  referred  to  the  mortgage  of  $1,000,000 
before  mentioned,  and  provided  for  the  pay- 
ment of  the  Interest  thereon  out  of  the  rents  re- 
ceived.and  for  the  reaomption  ot  poaaeadon  hj 
the  leMor  if  the  lesaee  faued  to  keep  Its  coven- 
ants. 

The  Cincinnati,  Indian^ioUs  and  Litfayette 


porate  privUesea  and  appurtenanoee.*'  Bhamokln 
VaUejr  R.  Co.  V.  Uvermore,  47  Pa.  46B. 

SuctaamoTtcagedMsnoC  erabraoa  woodland, 
land  purctiaBed  f  or  a  oertain  speoWe  use  of  the  TCMBd, 
«s  for  depots,  shops,  etc.,  but  wbloh  has  not  aotu- 
alty  been  applied  to  that  purpose.  Dtnsniore  v- 
Bactne  *  IL  B.  Oo.  12  Wis.  H9;  Youavman  t.  BI* 
aalra  ft  W.  B.  Ck).  n  Pa.  Sn. 

A  mortgage  of  an  'Undertaking'*  does  not  In- 
olade  the  land  of  a  tallwaj  conpanr.  Doe  v.  BU 
HriensftB.      B.  Co.S  Bng.B.  *CaD.Ou.  768. 

Nor  doe*  a  ouwtfage  eoovertng  "nM  ondertak- 
liw,  and  all  and  singular  the  rates,  tolls,  and  other 
auDS  arWnir,'*  oonver  tbe  land  to  the  mortgagee- 
Doe  T.8t.  HeIena*R.6.  B.0o.SQ.a8St. 

But  where  the  governing  bod/  of  the  oorporattooi 
tn  a  lesolutkNi  auttiorlslog  an  laue  of  bonds  to 
raise  money,  ivoTMe  fc»  the  ezeontlon  of  a  deed  of 
trust  to  seooie  the  same,  on  ttsrlghtof  war,  road- 
tied,  eto.,"sndon  all  the  real  and  personal  property 
DOW  and  hereafter  t)elonglDgtotheoompaar,**thls 
mil  I— iiillj  Inoludas  the  eamtnga  and  profMs,  and 
aatbortaesatniatdaedeaaTerlngaiatoUiiftebthtB, 
ranta,  tocomea.  etoi  Keuj  t.  Alabana  *  a  B.  Oo> 

Where  a  raQwar  oompanr,ezeontlnga  mortgage 
Dpon  tts  road  as  eontemplated,  has  no  legal  Citle  to 
807  of  the  right  of  war.  bat  udreontnols  for  a 
small  podrClOB  thereof,  to  be  oonvejed  upon  condi- 
tions whlota  It  never  performs  or  has  agreed  to  per- 
form, and  a  new  oompany  Is  <nimDlsed,whloh  builds 
Ihe  road  and  aoqutvea  tbe  legal  tttle  to  most  of  tbe 
right  of  way  and  is  •qattably  entttled  to  tbe  bal- 
•nec.  ite  original oompany  haa  noaosh  hitereat  or 
tMainaenMa  aaeanba  aofejaolad  t»  Mle  under 

men. 


tbemortffsge.  Chlaago« D.*T. B. Oo. T.Loe1ral■ 
tbal.fleIlL48& 

Bights  of  actkm,  legal  or  equttAtrie^  may  be  the 
subjeot  of  mortg«re,  but  they  nmstbespeolflcaUr 
named  in  thp  mortgage,  and  do  not  pass  under  a 
general  clause  embraofng  "all  petsonal  property." 
Kllwaukee  *  H.  B.  Co.  v.  Milwaukee  *  W.  B.  Oo. 
lOWla.  in:BraiDerdv.  Peok,84Vt.  4M:  SndOi  t. 
UoCanougb.  MM  v.  8.  S  (M:  «D;  Morgan  r.  Dono- 
van, Be  Ala.  HL 

A  railway  company  may  inolude  In  a  mortgage 
of  Ka  nUlw^  and  appendages  property  to  be 
tbereafm  aoquhnd.  Ooopersv.Wol^  UOUoSt. 
mt  Ludlow  v.Hurd,ll>taier  (OUo)  BIB;  Dunham 
V.  ClnalDnatl,P.ftaB.Co.  M1T.8. 1  WalL  M  an 
6H)!  Cover  V.  Plttsburv.  Ft  W.  ft  a  B.  Oo.  I 
Phila.<Pa.)in. 

A  mortgage  <tf  a  railroad  and  Its  ftaocAtoes  em- 
braoes  and  attaches  to  all  property  sobsequently 
acquired  for  Its  uae.  Dlnsmore  v.  Bodne  ft  M.  B. 
Oo.  U  Wis.  648;  Ludk>w  v.  Hurd,  1  DtSDOy  (Ohio) 
SOI;  Peonook  v.Coe.  |H  U.  &  SB  How.  UT  Ok  43»i 
flhawT.Bm.  nir.  8.  MdfaaBil  VtenersLoan  ft 
nuat  Oo.  T.  Oommerolal  Bank.  11  Via.  M7;  Pletea 
T.Bmety.MX.  H.484. 

The  mortgage  only  follows  and  attaches  to  any 
property  which  la  an  accession  to  tbe  tUng  gnnted. 
whloh  Is  emhraeed  wtthln  the  powen  of  the  eom- 
pany  as  they  existed  when  the  mortgase  was  ex- 
ecuted. Beymonr  v.  Oanandalgua  ft  M.  F.  B.  Oo.  V 
Barb.aU;  8baw  v.  BUI,  aSU.  B.  ID  CH:I88);  Blwellv. 
Grand  Street  ft  N.  B.  Co.  ff  Bark  88;  Meyer  v. 
Johnston,  W  Ala.  m. 

Whne  a  mwtinge  embnuM  **  after -eoqulied** 
property,  tt  tfeatades  a  taM  e(  naothar  foad  takaa 
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Company  went  into  the  poBsessfon  of  the  proper- 
ty thus  leased.aad  proceeded  to  have  the  remaio- 
mg  portioo  of  the  line  of  the  road  between 
Camoridge  City  and  Hagerstown  constructed. 
For  that  purptose  the  lessee,  on  the  aeventh  of 
December,  1U67,  entered  into  a  contract  with 
BcDjamln  E.  Smith  and  Deory  C.  Lord,  by 
which  these  geotlemen  agreed  to  construct  the 
remaiuing  portioo  of  the  line,  and  the  lessee 
agreed,  in  consideratioD  of  such  construction, 
to  issue  to  them,  or  to  such  parties  aa  they 
might  name,  obligations  of  Oie  CMOpany  to  the 
amount  of  $20S,000,  divided  Into  abares  of 
$100  each,  which  obligntioos  were  to  be  trans- 
ferable on  the  books  of  the  company  like  shares 
of  stock,  and  the  principal  thereof  was  to  be 
irredeeifiable,  but  bear  interest  at  the  rate  of  8 
per  cent  per  aon  um ,  payable  semi-aooua tly.  The 
contract  with  these  parties  recited  the  right  of  the 
lessee  company  to  the  perpetual  use  and  posses- 
sion of  therailroad  from  Harrison  to  Hagerstown, 
and  the  right  to  construct  the  uncompleted  por- 
tion of  the  road,  and  have  the  benefit  of  all  do- 
nations made  for  that  purpose;  and  provided  that 
In  payment  for  the  construction  of  the  uncom- 
pleted portion  the  lessee  was  to  issue  Its  otdiga- 
[71]  tions  lo  the  amount  of  (205.000  as  before  men- 
tioned. Under  this  contract  the  lioeof  railway 
between  Cambridge  City  and  Hagentown  was 
completed,  and  the  lessee  company  remained 
In  its  possession  from  July,  1868.  to  May  1, 
1871,  receiving  the  income  thereof,  and  gave 
its  certificates  (or  the  obligatiohs  mentioned  to 
Lord  and  Smith  to  the  amount  of  $205,000. 


br  tlie  company.  Buok  v.  Sesrmour,  46  Conn. 
lES. 

In  Bome  mstances,  a  mortga^  has  been  held  to 
kpply  to  the  net  earniogs  of  the  road,  while  In 
otber  cases  It  haa  been  held  that  the  mortgage  does 
not  apply  to  such  net  eamlnfs  unless  so  applied  lo 
express  terms.  Addison  v.  Lewis,  75  Va.  701;  Tomp- 
Mpa  V.  Little  Rock  ft  It.  B.  R.  Co.  U  Fed.  Bep.  K 
Bmeison  v.  European  *  N.  A.  R.  Go.  07  He.  887:  Da 
Oratr  V.  Thompson.  H  Ulnn.  ISC;  PuUen  Oincin- 
nati  ft  C.  A.  L.  R.  Co.  ft  Bias.  287. 

A  railway  company  may  pledge  Its  net  earnings, 
but  so  lunK  as  they  remain  Id  the  hands  of  the  mort- 
gagor tliey  are  subject  to  trustee  process  In  favor 
of  the  general  credlton  of  the  road.  OUmaa  v. 
llllnofs  ft  H.  Toleg.  Oo.  91  0.  S.  BOB  (28: 405);  Galves- 
ton, H.  ft  H.  K.  Co.  V.  Cowdrey,  78  U.  S.  U  Wall.  4W 
(SO:  19S);  Hlaelsslppl  VaUey  ft  W.  R.  Co.  v.  U.  8.  Ex- 
pt«s  Co.  01  111.  SU:  Smith  v.  Eastern  R.  Co.  134 
Haw.  164:  Bath  v.  HJller,U  Ife.  8U;  Noyes  v.  Rich. 
ta  He.  lift;  Galena  ft  0.  IT.  R.  Co.  v.  Hensles,  88  IlL 
IZl:  Ellis  V.  Boston.  H.  ft  B.  R.  Co.  107  Mam.  1;  Emer- 
■on  V.  European  ft  N.  A.  K.  Co.  07  He.  887:  Dunham 
T.  IsetU  16  Iowa,  S84;  Clay  v.  Bast  TennesBee  ft  V. 
B.  Co.SHelsk.  (TeDa.)42L 

Only  tite  net  earnings,  after  the  payment  of  oper- 
ating t  expenses,  can  t>e  pledged.  Farkbuzit  v. 
N<athem  Cent.  B.  Co.  19  Hd.  473L 

land  grants  to  a  lallway  company  do  nut  pass 
uudwamortgage  of  Ita  nUway  and  after-acquired 
property,  although  expressly  named,  until  the 
company  baa  earned  them;  or.  In  other  words,  un- 
til It  has  performed  the  conditions  which  entitles  It 
to  receive  them.  Nor  does  the  term  embrace  a 
grant  of  land  whloh  tha  oompany  haa  no  powerto 
accept.  CunptiMv.  Texas  ft  N.O.  it.  Oo.f  Woods, 
108:  Meyer  v.  Johnston,  88  Ala.  VI. 

A  mortgage  of  after-acquired  property  only  at- 
taches toBU4di  Intereat  as  the  mortgagor  acquires. 
WlUlamaon  v.  New  Jersey  Southern  R.  Oo.  88  N.  J. 
Bq.  wni  Wiiaamaon  v.  New  Jersey  Boattaero  B.  Co. 

S68 


Whilst  the  work  upon  this  section  of  the  road 
was  in  progress  it  was  agreed  between  the  con- 
tractors and  the  lessee  company  that  the  hold- 
ers of  the  certificates  for  the  obligaUons  should 
have  a  perpetual  lien  upon  iJl  i£e  earnings  of 
the  line  constructed  by  them,  to  secure  the  pay- 
ment of  the  semi-annual  interest,  as  stipulated, 
and  on  the  28d  of  April,  1868,  such  lien  waa 
given  by  resolution  of  the  board  of  directors  of 
the  lessee  company.  On  the  tenth  of  July, 
1869,  the  lessor  Company  and  the  lessee  com- 
pany united  In  ezecnting  and  delivering  a  mort- 
gage to  Smith  and  Lord  upon  the  section  of 
railroad  built  by  them,  in  trust  to  secure  the 
holders  of  the  certificates  mentioned.  On  the 
twelfth  of  July,  1869,  the  board  of  directors  of 
The  White  Water  Valley  Railroad  Company, 
by  a  resolution  enleied  on  its  records,  ratified 
the  contract  of  lease,  and  directed  its  president 
to  execute,  or  join  Id  the  execuUon  of,  any 
writing  necessary  or  proper  to  give  effect  to  the 
agreement  for  too  lien  on  the  earnings  men- 
tioned. On  the  first  of  Hay,  1871,  the  two  cor- 
porations, the  lessor  and  the  lessee  companies, 
agreed  that  the  original  contract  of  lease  should 
be  canceled,  and  that  the  road  of  The  White 
Water  Valley  Railroad  Company  should  bo  re- 
turned to  it.  In  pursuance  of  such  agreemeot 
the  lease  was  canceled,  and  themfter  The 
White  Water  Valley  Railroad  Company  oper- 
ated the  property,  receiving  its  revenue  and 
earnings,  amounting,  as  charged  in  the  bill,  to 
the  sum  of  $100,000,  It  was  agreed  between 
these  two  companies  that  in  pert  consideratioD 


21  N.  J.  Bq.  8U;  Haven  Bmery,  88  N.  H. 
60. 

A  mortgage  of  a  railway  and  its  after-acquired 
property  does  not  extend  to  property  obtained  by 
It  by  fraud,  so  that  the  title  thereto  does  not  veat 
In  It,  or  to  property  acquired  by  It  illegally  and 
without  suttority.  Branch  v,  Atlantic  ft  G.  R.  Oo. 
8  Woods,  481;  Randolph  v.  N^w  Jersey  W.  L.  R.  Co. 
at  N.  J.  Bq.  40;  Ooe  v.  New  Jeney  Midland  R.  Co.  a 
N.  J.  Bq.  10^  M^er  v.  Johnston.  68  Ala.  937;  Wi|. 
Ifamson  v.  New  Jersey  Southern  R.  Co.aupni;  Field 
V.  Post.88N.  J.L.  84S;  Fraslerv.  Frwlertcks.  24  N. 
J.  L.lfl8. 

A  mortgage  of  a  lailroad  and  all  its  proper^, 
real  and  peraooal.  In  eludes  and  ooven  old  iron  rails, 
etc.,  taken  up  from  the  road  aa  useless  and  replaced 
by  new  ones,  and  also  new  rails  purchased  to  be 
laid  upon  the  road,  but  whloh  have  not  been  aotu- 
ally  laid.  First  NaL  Bank.  v.  Anderson,  16  Va.  ttO; 
Weetjeu  v.  St.  Paul  ft  P.  R.  Co.  i  Hun,  688;  Palmar 
V.  Forties,  28  HI.  301;  Fanners  Loan  ft  Trust  Co.  v. 
Commercial  Bank,  11  Wis.  207;  Fanners  Lc«n  ft 
Trust  Co.  V.  Commercial  Bank.  16  WU.  424;  Far- 
men  Loan  ft  Trust  Co.  v,  Cary.  U  Wis.  UO;  dim. 
more  v.  Badne  ft  M.  R.  Oo.  It  Wla.  648:  Bralnerdv. 
Peck.  8iTt.  US. 

But  where  a  track  is  laid  merely  for  temporary 
purposes,  as  to  ol>taln  gravel  from  a  pit,  or  to  take 
stones  from  a  quarry,  or  to  take  fr^ht  to  a  cer- 
tain point,  It  beoomea  no  part  of  the  railway  and 
does  not  pasa  under  a  general  mortgage  of  tha 
railroad.  Van  Keuren  v.  Central  R.  Oo.  88  N.  J.  L. 
106. 

Nor  do  toola  and  other  Implemeota  used  in  re- 
pairing tha  zallwaar  or  Its  appltaneaa,  but  not  at- 
tached to  the  realtv*  pass  under  sueta  a  mortgaga, 
nor  ooal,  wood,  or  other  materials  used  for  fuel, 
nor  an  Iron  safe,  nor  olBoe  furniture.  WlUiamscn 
V.  New  Jeraey  Southern  R.  Co.  mtpra;  Hunt  v. 
BuUook.  28  lU.  8Kk  but  see  Ooev.  MoBrown,  nind. 
S68,eontra;  Titua  v.  Mabee,  M  UL  SST. 

US  r.  & 
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for  the  Buirenderof  the  road  from  Hageratown 
to  Cambridge  City  The  White  Water  Valley 
Railroad  Company  should  recognize  the  prior- 
ity of  the  lien  of  all  the  hoidera  of  the  certif- 
icates, and  should  either  pay  or  discharge  the 
interest  thereon  contiDUOOsly  thereafter,  or 
make  other  satiafacioiy  arrangements  with 
|72)  such  holders;  or,  failing  therein,  should  sur- 
render to  the  lessee  company  the  possession  of 
the  railroad  between  those  maces  and  cease  to 
operate  the  same  or  to  recenve  its  eamiogB. 

The  bill  charges  thai  The  White  Water  Val- 
ley Railroad  Company  bu  taken  and  maiu- 
tuned  possession  of  tbe  section  of  the  railroad 
meDtloDed  sioce  the  first  day  of  May,  1871,  up 
to  the  commeccetnent  of  the  suit,  and  been  in 
tbe  receipt  of  all' its  earnings,  and  has  disre- 
garded its  obligations  to  the  holdera  of  the  cer- 
tificates. The  bill  therefore  prays  that  an  ac- 
count be  taken  of  the  income  and  earnings  of 
the  said  branch,  ud  that  out  of  the  same  tbe 
amount  due  the  complainants  on  their  certif- 
icates be  directed  to  be  paid,  and  that  in  default 
of  payment  tbe  lien  be  foreclosed  and  the  prop- 
erty sold. 

Answers  were  filed  to  this  bill  and  replica- 
tions to  them,  and  proofs  were  taken. 

Peodlns  tbe  progress  of  the  case  The  White 
Water  Railroad  Company,  a  corporation  nnder 
tiielaws  of  Indiana— a  different  corporation 
from  Tbe  White  Water  Valley  Railroad  Com- 
pany— was  permitted  to  intervene  in  the  case. 
It  seems  that  after  the  commencement  of  this 
suit  tbe  trustees  in  tbe  morttage  of  August  1, 
1865,  brought  suit  for  tbe  foreclosure  of  tbe 
mortgage  executed  to  them  and  obtained  a  de- 
cree for  tbe  sale  of  the  entire  rood  mortgaged, 
which  Included  the  whole  of  the  road  from 
Harrison,  Id  Dearborn  County,  to  Hagerslown, 
in  the  County  of  Wayne,  embracing  that  por- 
tion extending  between  Cambridge  City  and 
the  Town  of  Hagerstowo,  and  under  such  de- 
cree said  property  was  sold  and  The  White 
Water  Railroad  Company  became  fta  pur 
chaser.  In  Its  answer  to  the  Mil  of  com- 
plaint, that  Company  set  np  tbe  proceedings 
had  in  the  foreclosure  suit,  the  decree  for 
the  sale  of  the  property  mortgaged,  and  its 
purchase  of  the  same.  Tbe  court  below  de- 
creed in  its  favor,  holdine  that  the  whole  of 
that  ndlroad,  Indudingtfie  portion  lying  and 
extending  between  Cambridge  City  and  Hagera- 
town. was  tbug  acquired  and  owned  by  The 
White  Water  Railroad  Company,  and  that  the 
only  equitable  relief  to  which  thecomplainants 
were  entitled  was  s  possible  right  to  redeem 
[nj  from  said  mortgwe;  and  gave  totfaecomplain- 
ania  thirty  da^  m  which  to  commence  pro- 
ceedings for  such  redenptioo,  and  ordered 
that  in  default  of  mch  proceedings  tiie  bill 
should  be  dismissed.  The  complunanta  de- 
clined to  take  any  proceedinn  for  that  purpose 
and  the  bill  was  accordingly  dismissed;  and 
they  have  appealed  to  this  court. 

Meun.  D.  Thea  Wright  and  O.  B.  Mat- 
thaws,  for  appellants: 

The  contract  which  certain  persons  were 
to  acquire  the  rights  and  build  an  extension  of 
the  road  Is  not  void. 

Twin-Uek  OU  Go,  r.  Marhury,  91  U.  S.  S87 
(28:  828):  German  Nat.  Bank  v.  EimbaU,  103 
U.  a  782  (26:  469);  OmaJta  Hoid  Co.  t.  Wade, 
Its  U.S. 


07  U.  8. 13  (34:  917);  WanMl  t.  Union  Pae. 
R.  Co.  103  U.  S.  651  (36:  509.) 

If  avoided,  h(mest  expenditurea  must  be  i» 

funded. 

ThomoM  T.  BrownviUe,  Fl.  K.  d  P.  B. 
109  U.  S.  522  (27:  1018). 

Vendor's  liens  may  arise  In  favor  of  one  who 
is  not,  technically  speaking,  the  vendor. 

Omy  V.  BoyU,  68  Wis.  674;  Avitin  v.  Under- 
w)od.  87  111.  488;  Rutland  v.  Briiter,  58  MIsbl 
688;  Poe  v.  Paxton,  26  W.  Va.  607;  Johns  v. 
SeweU,  88  Ind.  1;  Fleecd  t.  (/Rear.  88  Ind,  200; 
Iheenffer  v.  Branigan,  95  Ind.  221 ;  Riutell  v. 
Watt,  41  Hiss.  602;  Jftinnf  v.  TtU  of  Wight 
R.  Uo.L.R.6  Ch.  App.  414;  Earl  St.  Germant 
y.  Cryttal  Palaee  R.  Co.  L.  R.  11  Eq.  668; 
BitliopofWineliaterv,  Mid-Hantt  R.  Co.  L.  R. 
6  Eq.  17;  Wing  v.  Tottenham  dbH.  J.  R.  Co.  It. 
R.  8  Ch.  App.  740;  AUgood  v.  Merrj^t  A  D. 
B.Co.h.  R 83Ch.  Dlv. 671:  Koane  v.  Atlienru 
diS.J.  a.  Co.  19  Week.  lUSp.  48:  Walker  t. 
Wart.  K  dB.  S.  €h.li  Jar.  K.  S.  18. 

A  stipulation  in  a  contract  for  a  lien  upon 
land  to  secure  an  obligation,  accomplishes  its 
purpose  even  where  the  particular  land  is  not 
specified. 

Deacon  v.  Smith,  8  Atk.  833;  WeUeOey  v. 
WeUeatey.  4  Myl.  &  Cr.  579;  Metea^e  t.  Arch, 
bialtop  of  York,  1  Myl.  A  Cr.  547;  Watton  v. 
Sadtter.  1  MoUoy,  586;  Bill  v.  ifeLean.  10  Lea 
CTenn.)  107;  Oomptonv.  Wabaah.  St.  L.db  P. 
R.  Co.  14  West.  Rep.  159,  45  Ohio  Bt.  502. 

A  mortgage  of  after-acquired  property  only 
attaches  to  the  property  in  the  condition  in 
which  it  came  Into  the  hands  of  the  mortgagor. 
If  it  comes  into  bis  bands  incumbered  alr^y 
with  a  lien,  the  mortgage  attaches  subject  to 
that  lien. 

Beall  V.  WiiU,  94  U.  S.  382  (24: 173>;  Pennoek 
V.  Gee,  64  U.  8.  28  How.  117  (16:  438);  U.  S.  v. 
yew  Orleans  A  0.  R.  Co.  79  U.  8.  19  Wall. 
863  (20:  484);  Loomit  v.  Davenport  db  St.  P.  R. 
Co.  17  Fed.  Rep.  301;  Florida  v.  Anderaon,  91 
n.  B.  667  (18:  290);  Wright  v.  Kentueky  A  Q, 
RRCo.  117  U,  8.  73  (29:  821.) 

A  lien  upon  rents  Is  a  lien  upon  the  land  it- 
self. 

Smith  V.  Patton,  12W.Va.  541;  Legordy. 
Bodgea,  1  Ves.  Jr.  477;  Legard  v.  Bodgea,  8 
Bro.  Ch.  681,  4Bro.  Ch.  421;  FremottU  v. 
Dedire,  1  P.  Wms.  429;  PinA  T.  Anthony,  9 
Allen,  686. 

Such  a  lien  passes  by  assignment  to  any  pe^ 
BOO  who  becomes  the  owner  Of  the  obligation 
intended  to  be  secured. 

Felton  V.  Smith,  84  Ind.  48B;  Millers.  Mom, 

8  Jones,  Gq.  481. 

Tbe  mortgage  covering  after-acqnired  prop- 
erty did  not  attach  to  tbe  rights  of  way  before 
the  contract,  giving  ttie  certificate  holders  a 
Ileo. 

Carey  v.  Boyle.  58  Wis.  674;  WeOeUey  v.  WOUt- 
ley.  4  Myl.  ft  Cr.  579;  l£ete(^e  v.  Arehbiahopof 
fork,  1  Myl.  *  Cr.  547;  Jonea  t.  Pa/rker,  61 
Wis.  218;  Kaiaer  v.  Lembeek,  65  Iowa,  244; 
Pouder  v.  Bittdnger,  1  West.  Rep.  668, 103  Ind. 
671:  ffewitt  v.  iWm.  84  Ind.  396. 

A  merger  does  not  take  effect  where  a  subse* 
quent  Hen  would  tbereby  be  unjustly  let  in. 

1  Jones,  Uortgages,  chap.  V;  Ohxeago  d  A. 
R.  Co.  V.  Union  ^ing  MiUOo.  100  tJ.  8.  720 
(37: 1088). 

One  who  famishes  purchase  mon^  of  land 
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iQKW  ao  agieement  to  Tecdve  a  lien  as  security 
therefor,  Is  superior  Id  equity  to  former  crea- 
iton,  except  those  who  may  hare  mortgages 
Qiwii  the  specific  laud  at  the  time  of  the  pur- 
«£ase;  and  with  that  exception,  and  vith  the 
exception  of  subsequent  bona  fide  purchasers 
for  Taluable  considention,  such  persons  aie 
superior  in  eqpltj  to  all  other  credltom  and 
lien-holders. 

Kaiter  v.  Lembeek,  55  Iowa,  244;  Clark  r. 
Munroe,  14  Mass.  861;  SiUU  T.  Van  Dyek,  1 
8andf.  Cb.  70;  Adavuy.  Hill,  29  N.  H.  202; 
Jackton  y.Auttin.  15  Johns.  477;  Haywood  t. 
Nooney,  0  Barb.  045;  4  Kent,  Com.  489;  Day- 
ton, X.di  B.  R.  Co.  T.  Leviton,  20  Ohio  Si.  401; 
Coe  T.  IklaiPare,  L.  A  W.  &  Co.  M  N,  J,  £q. 
S66. 

It  is  an  error  to  assume  that  Uie  mortgagee 
itandft  in  a  better  position  than  his  mortragor. 

Bot^ord  T.  New  Bowen,  M.  dW.B.  Co.  41 
Conn.  454. 

It  is  competent  for  the  compaoT  and  the  Ten- 
dor  of  rails  to  agree  that  they  should  remain 
personal  property  and  subject  to  the  lien  of  the 
vendor  for  purchase  mcniey.  although  these 
i^ls  became  part  of  the  realty  covered  by  the 
mortgage. 

Haven  v.  J^ery,  83  N.  H  86. 

Mr.  W.  H.  H.  Miller,  for  appellees: 

The  contract  of  Nov.  L  1867,  which  is  the 
foundatiOD  of  these  aUeged  lims,  being  a  lease 
of  one  Indiana  rdlroad  to  another,  la  raid. 

Penntyltania  It.  Co.  r.  St.  Louit,  A.  4h  T. 
B.  B.  (h.  118  U.  S.  290  (80:88). 

A  mortgage,  or  any  other  express  security  or 
lien,  wheiher  given  In  pursuance  of  the  con- 
tract of  sale  or  oy  subsequent  agreement,  Is  a 
waiver  of  the  vendor's Ueo. 

Fot  Y.  Frater,  92  Ind.  265. 

The  agreonent  for  a  Hen  on  the  earnings  is 
tabiect  to  the  prior  mortgage. 

DiMham  r.  Cincinnati,  P.  S  C.  B.  Co.  iS 
U.  S.  1  Wall.  aS4  (17:  584). 
H  Railroad  mortgages  upon  subsequenUy  ac- 
quired property  are  valid. 

QaiKtton  B.  A  B.  R.  Co.  v.  Coudrey,  78  U. 
&  11  Wall.  409  (SO:  199);  H.  S.  t.  Mu  Orieam 
SO.  S.  Co.  19  V.  S.  19  Wan.  863  (20: 484); 
WiUink  V.  Morrit  Canal  A  Bkg.  Co.  4  N.  J. 
Bq.  879;  Penrwck  v.  Go.  64  U.  8.  28  How.  117 
06:  486);  BuU  BUett.  86  U.  S.  19  Wall  544 
<22: 183);  Porter  t.  Pitttburg  Dmemer  Stttt  Co. 
U2  U.  S.  267  (80;  1210). 

Mr,  Juetke  "SieHA.  dellTered  the  o^Ion  ol 
the  court: 

From  the  above  brief  statement  of  the  case, 
it  Is  clear  that  tbe  decree  of  the  court  below 
must  be  affirmed.  The  claims  of  the  complain- 
ants, whatever  validity  and  force  may  be  given 
to  them  as  liens  upon  the  earnings  of  the  sec- 
tion of  road  from  Cambridge  City  to  Eagers- 
towD,  between  the  parties  agreeing  to  such 
liens,  are  entirely  subordinate  to  the  rights  of 
the  bondholders  under  tbe  mortgage  of  The 
White  Water  Vallev  Railroad  Company,  exe- 
cuted for  their  benefit  to  trustees  on  the  first  of 
August,  1865.  That  mortgage  was  made  before 
the  claims  of  the  complamants  had  any  exltt- 
ence.  It  covered  the  entire  property  of  the 
Company  then  owned  by  It,  Including  Hs  Hoe 
of  railway  from  Hagentown,  In  Wotds  Coun- 
ty, to  HarriKm,  fa  i)eutMm  Ooon^,  aDd  all 
MO 


prmerty  appertaining  to  tbe  road  which  it 
might  afterwards  acquire.  The  validity 
mortgages  of  that  character  by  railroad  com- 
panies upon  property  which  may  be  subse- 
quently acquired  is  not  an  open  question  now. 
It  has  been  affirmed  by  adjudications  of  the 
highest  courts  of  the  States  as  well  as  by  this 
court.  Indeed,  in  a  majority  of  cases,  mort- 
gages by  such  companies  upon  their  roads  and 
appurtenances  have  been  executed  for  the  pur- 
pose of  raising  the  oeceasary  means  to  construct 
the  roads;  and  sometimes,  indeed,  when  the 
lines  of  such  roads  bad  only  bran  surveyed.  [741 
In  Galvetton,  H.  A  11.  R.  Co.  v.  Cotedrey,  78 
U.  8.  U  Wall.  459,  481  [20:  199,  206],  there 
were  several  deeds  of  trust  which  in  terms  cov- 
ered ^ter-acquired  propmy,  each  of  which 
was  similar  In  its  character  to  the  one  In  this 
case,  and  tbe  court  held  that  they  estopped  the 
Company  and  all  personsclaimingiinJerthcm, 
and  in  privity  nilb  them,  from  asserting  that 
they  did  oot  cover  all  the  property  and  rights 
whicb  they  professed  tocover.  Said  the  court: 
'  'Had  there  been  but  one  deed  of  trust,  and  had 
that  been  given  before  a  shovel  had  been  put 
Into  the  ground  towards  constructing  the  rail- 
road, yet  if  it  assumed  to  convey  and  mortgage 
the  nilroad  which  the  Company  was  autlior- 
ized  by  law  to  build,  together  with  its  super- 
structure, appurtenances,  fixtures  and  rolling 
stock,  these  several  Items  of  property,  as  they 
came  Into  existence,  would  become  Instantly 
attached  to  and  covered  by  the  deed,  and  would 
have  fed  the  estoppel  created  thereby.  No 
other  rational  or  equitable  rule  can  be  adopted 
for  such  cases."  See,  also.  Porter  v.  Pittvmrg 
Beaenusr  Steel  Go.  122  U.  8.  267,  288  [80:  1210, 
1211],  and  cases  there  cited. 

Tbe  decision  in  the  esse  of  Oalueton,  H.  dk 
H.  R.  Co.  V.  Ciwdr^also  covers  tbe  only  plau- 
sible posititm  of  the  complainants,  that  they 
have  a  lien  upon  the  earnings  of  tbe  section, 
because  with  their  moneys  the  road  over  it  was 
constructed.  But  tbe  work  was  oot  done  at  the 
request  of  the  mortgagees,  but  upon  a  contract 
with  the  lessee  of  the  road,  which  bad  stipulated 
as  one  of  the  consideratioos  of  the  lease  to  con- 
struct that  part  of  the  line.  With  Ihoee  coo- 
trsctors  the  bondholders,  secured  bv  the  mort- 
gage of  August  1,  1865,  had  no  relations,  and 
incurred  no  obligation  to  them.  In  the  case 
cited  it  was  contended  that  priority  should  be 
given  to  the  last  creditor  for  aiding  to  conserve 
the  road.  But  the  court  answered  that  thia 
rule  hod  never  been  Introduced  Into  our  laws, 
except  in  maritime  cases,  which  stand  on  a  par- 
ticular reason;  that  by  the  common  law  what- 
ever is  affixed  to  the  freehold  becomes  part  of 
the  realty,  except  certain  fixtures  erected  by 
tenants,  which  do  not  affect  the  question;  and 
that  the  rails  put  down  upon  the  company's 
road  become  a  part  of  the  road.  Here  tbe  aame 
rule  applies,  and  not  only  the  rails,  but  those 
permanent  fixtures  whicn  are  essential  to  the  [75] 
successful  operation  of  the  road,  become  a  part 
of  the  property  of  the  Company,  as  much  so  as 
if  they  bad  existed  when  the  mortgage  was  ex- 
ecuted. 

The  doctrine  that  a  vendor  not  taking  secu- 
rity for  the  price  of  realty  sold  by  blm  holds  In 
equity  a  Ueo  upon  the  property  for  such  price 
la  not  coDtrov^ted  Jiut  It  has  no  application  to 
tbe  present  case.  The  only  right  which  the 
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oompl^nantB  poaKSsed  wu  tbat  which  was 
rea^nized  bj  the  decree.— a  right  to  ledeem 
Uie  iwoper^  from  the  saleandeT  the  mortgage, 
-Hi  right  which  they  were  allowed  to  exociae 
within  a  medflc  period;  tmt^  thCT  decUnlng  to 
do  80,  the  bill  wab  pioperiy  diuuaied. 


1107]   THB  OOUim  OF  SCOTLAND,  IN  THB 
STATE  OF  MIBSOORI.  F^.  in  At., 

V. 

WILLIAM  HILL. 

(Bee  8.  a  BbporterM  ad.  lOT-UT J 

(hmolidatifin  tf  railfvad  AMnpsni^*— AWfUf 
Kuhteripion — MisKviH  (kn»Htu^n-~pu.T- 
chaser  of  negotiaiiU  aeeuritieg,  notice  to — date 
Judgment,  xohen  binding— pur^ater,  leitAno- 
tice,  of  eeunty  Ixmdtfiom  innocwU  hoider^ 
tranifw  ^  homi»—nghU  of  punAamrfirom 
ionafid«  AMdtfr— iRfarwf  en  ampoTu—inter- 
ut  on  judgment. 

I.  The  privilege  glTaa  to  Vha  Alezanlrla  and 
Bloomlleld  Kallroad  Company,  by  Its  charter  of 
1837,  of  reoelTlns  oounty  sutaoilptloiu,  was  not 
eztlDffuiahadbythe  aubMqneotooaaeUdaUoD  ot 
that  company  with  oOxtx  oompaoles,  but  passed 
with  lu  other  rfffhtfl  and  prlvllegee  liito  the  new 
oooditiou  of  egWanea.  arisliw  tmm  nieh  em- 
soUdatloD. 

%.  lomakfavthambaorlptlon  InaiMstlODln  this 
aoUon,  the  oounty  oourt  aoted  u  the  reproseota- 
tin  autliori^  o(  the  Oounty  itself,  oOolally  In- 
vested with  the  dlsoretioa  necessary  to  be  ezer- 
otoed  under  the  change  of  circiimstanoee  brought 
about  by  theconsoUdatIoa.andthasat)aaiiiptlon 
ii  trinding  upon  the  Coun^. 

&  TbeproblUtkm.  in  the  HlMOuri  State  OoMtitu- 
UoB  of  IMS,  of  monlolpal  lubeorlptfons  to  the 
stock  of,  or  loans  of  credit  to.  oompantes,  asso- 
oiatlona  or  corporations,  without  the  ivctIous 
aawnt  of  two  thirds  of  the  qualified  voters  at  a 
regular  or  ipeclal  olsotlon,  had  the  effeot  to  limit 
the  future  ezerdse  of  taglslattTe  power,  but  did 
not  take  away  any  authority  granted  hafOie  that 
Conetltutloo  went  Into  operation. 

4  Purchasers  of  oegotlable  securities  are  not 
cbargcable  with  constructive  notice  of  Uie  pen- 
dency of  a  suit  affecting  tbeir  title  or  validity, 
but  those  who  buy  snob  seonxltles  from  litigating 
parfles  with  aetoal  notice  of  ttiesnit  doso  at 
their  peril  and  must  abide  the  result  Uie  same  la 
the  parties  from  whom  tbey  got  their  title. 

<k  An  adjadloatlon  In  a  state  oourt  which  binds  the 
plaintiff,  whether  it  was  right  or  wrong,  con- 
cludes htm  until  tt  has  be«i  reversed  or  set  aside. 
It  cannot  be  disregarded  any  BMne  In  the  oourta 
Id  the  United  States  than  In  thcee  of  the  State. 

C  Tlie  ownetahlp  of  tbe  coupons  of  conoty  bonds 
tiy  any  prior  holder,  under  sucb  drcumstanoes 
at  would  protect  that  holder  against  any  def  enae 
•by  tbe  county,  entitles  a  aubeeq  uent  purchaser  to 
reoover,  even  if  he.  when  afterwards  purchasi  og 
ibem.  had  knowledge  of  the  pendency  of  a  suit 
teTOlvlng  their  validity. 

T.  Wbenevernegotlable  paper  has  passed  Into  the 
bands  of  a  party  unaffected  by  previous  Inflrm- 
ttlBS,  m  etaaraetarasan  available  seoorttr  Is  as* 
labUsbed,  and  Its  bolder  ean  traoafer  U  to  othen 
with  the  Uko  louBunltr. 


A  If  any  intermediate  holder  between  tbe  plain- 
tiff  and  defendant  take  negotiable  paper  under 
such  drcumstanoes  as  would  entitle  bim  to  re- 
cover against  the  defendant,  the  plaintiff  will 
have  Vba  same  right,  even  tbouch  he  may  have 
purchased  with  a  luiowledge  of  Ita  Infirmity,  as 
between  the  original  parties. 

9,  Where  ooupons,  as  well  sa  the  bond*,  are  sUent 
as  to  tbe  rate  of  Intereet  after  maturltf,  and  are 
made  payable  In  Hew  YoA,  the  rate  of  Interest 
established  bylaw  htttiatStatela  to  be  allowed 
on  the  coupons  after  their  matorlty. 

10.  Where  the  judgment  was  rendered  to  lasaoail 
the  law  of  that  State  govenu  as  ra  Interest  oa 
the  Judgment  after  its  rendition. 

[No.  2».] 

Arguad  April  16,  17,  188S.   Decided  Sw.  4, 
1889. 

IN  ERBOR  to  the  Circuit  Court  ot  the 
United  States  for  the  Eastern  District  of 
Missouri,  to  review  a  Judgmeat  against  tbe 
CouDty  of  Bcotland  in  Uie  State  of  Missouri, 
for  tbe  amooDt  of  certain  coupons  or  bonds 
iMued  tiT  that  County  to  The  Missonri,  Iowa 
and  Nebraska  Railway  Company,  a  corpora- 
tion created  by  the  coDaolidation  of  Tbe  Alex* 
andria  and  Nebraska  City  Railroad  Company 
of  Missoari  (formerlv  known  as  The  Alex- 
andria aad  Bloomfleld  Railroad  Company) 
with  tbe  Iowa  Southern  Railway  Company 
of  Iowa.  Affirmed. 
The  facts  are  sttied  la  the  opinion. 
Reported  below,  9S  Fed.  Rep.  80S. 
Mr.  H«Dxy  A.  OanniptfuUM,  for  plaintfll 
in  error: 

A  county  is  a  quaei  oorporatloo  or  political 
divisiOD  of  the  State,  not  a  private  corporation, 
and  80  far  as  it  is  a  corporation  it  must  act 
strictly  within  tbe  limits  of  tbo  powers  con- 
ferred  Dpoo  it  by  the  Act  creating  It. 

Say  County  v.  Bentley,  49  Mo.  286;  StaiU 
v.  8t.  Louie  County  Ot.  84  Ho.  848;  Biuivn 
County  V.  Walter,  47  Mo.  903;  Beardon  v. 
8t.  Louie  Oounty,  86  Mo.  561. 

Every  buyer  was  bound  to  satisfy  himself, 
in  seeking  authority  for  the  execution  of  the 
bonds,  that  tbe  oounty  court  bad  not  delegated 
authority  for  the  insertion  of  false  recitals. 

Anthony  v.  Jatper  Oounty,  101  U.  8.  698 

f:  1009);  Oluunbore  Oounty  r.  OiMoe,  88  U. 
21  Wall  884  (83:  820);  iiorchante  Bxeli. 
Nat.  Bank  T.  Bergen  County,  116  U.  8.  801 
(29  :  482);  Dailae  Oounty  t.  MacEeruie,  84  U. 
8.  668  (24:  188). 

Cues  between  different  partiea  plalotlft 
cannot  be  Inroked  ai  an  eatoppel  in  this  case. 

Oromuea  T.  Bat  Oounty,  94  U.  3.  860  (84: 
200);  Owtld  V.  BeaneoiUe  SO.It.Oo.  81  U.  S. 
526  (28:  416). 

Reports  of  declaions  of  this  court  upon 
facu  herein  stated  are  not  evidence  ot  those 
f  act4  in  other  cams  between  differwt  parties. 

Maekay  T.  Button,  88  U.  &  19  WoU.  619 
(28:  211). 

When  a  rmntUttur  Is  entered  tbe  Judgment 
must  be  set  aalde.  Especially  fs  tbla  requltita 
when  coupons  merged  in  the  judgment  are  to 
be  withdrawn. 

Brcneon  r.  SeKulten,  104  D.  8.  410  (24  :  097l; 
Noonan  v.  Bradtoy,  79  U.  8.  12  Wall.  191 
raO:  279);  Barbor  T.  Paeific  ii.  Ob.  88  Mo.  488. 

Jfesm.  F.  T.  HnchMand/.  H.  OvonU, 
for  daAndant  In  arror: 
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Where  a  mnotcipal  corporation  ban  power 
to  issue  negotiable  securities  tbe  bona  flde 
bolder  has  a  right  to  presume  them  valid,  and 
they  are  not  to  be  impeached  any  more  than 
other  negotiable  instruments.  He  need  not 
look  beyond  the  recitaU  in  tbe  bonds. 

Ltxington  Butler,  81  0.  6.  14  Wall.  282 
(20:  809);  Caloma  r.  Sates,  93  U.  S.  484 
(28;  578);  Macon  Oounty  v.  Shoret,  97  U.  8. 
272  (21;  8o9);  Sall$  County  v.  Douglaat,  105 
U.  S.  728(26  :  957). 

The  defendant  in  error  occupies  tbe  position 
of  a  bona  Ode  bolder  of  the  bonds  and  coupoos 
Id  suit  for  value,  without  notice  of  any  of 
the  defenses  set  up. 

Story.  Prom.  Notes,  |  191;  1  Daniel,  Neg. 
Instr.  7S3;  2  Pars.  Bills  and  Notes,  488;  2 
Randolph,  Com.  Paper,  g  9H7;  Marion  County 
V.  Clark,  94  U.  S.  278  (24:  39);  OromaeU  v. 
Sac  County.  96  U.  8.  59  (24:  fUO);  Scotland 
County  \.  HiU.  112  C.  8.  183  (28  :  632);  Hill 
T.  Scotland  County.  84  Fed.  Rep.  203. 

Neither  the  pendency  of  tbft  injunction  stilt 
of  Wagnery.  Meety.  69  Mo.  150,  nor  the  decree 
in  that  ca?e,  can  defeat  the  ri^ht  of  the  defend- 
ant io  error  to  recover  ou  the  facta  as  proven 
lit  this  case. 

Warren  County  v.  Marey.  97  U.  8.  96  (24: 
977) :  Stewart  v.  Lanaing.  104  U.  8.  609  (24 : 868) ; 
Surges*  v.  Seligman,  107  U.  3.  20  (27:  859); 
Carroll  County  v.  Smith,  111  V.  8. 582(28;  619). 

The  company  at  most  simply  changed  its 
name  and  this  vould  doI  destroy  its  corporate 
entity,  or  disturb  Its  original  fraDChises  and 
privileges. 

Bueic^port  tfi  B.  R.  Co.  t.  fiuofe,  68  He.  81, 
19  Am.  R.  Rep.  10;  Bt^nt  thunty  Bank 
T.  Ayvrt,  12  Wis.  512;  Milwaukee  d  N.  I.  R. 
Co.  V.  FUU.  12  Wis.  840. 

A.  subscriber  is  estopped  by  his  contract 
of  subsoiption. 

Cooley,  Const.  Lim.  264.  and  note;  Wallace 
V.  LoomU,  Vt  O.  8.  146(24:  896);  Roivr.  Rail- 
roads, 97:  Atlantie  A  P.  B.  Co.  v.  St.  Louie, 
66  Mo.  228;  Montpelier  A  W.  R  B.  Co.  v. 
iMngdon.  46  Vt.  284;  Parker  v.  northern  C. 
JU.  R.  Co.  as  Mich.  23;  Smith  t.  Mieeiatimi  dt 
A.  R.  Co.  6  Smedesi&M.  179;  People  w.  May- 
nard,  15  Mich.  470. 

The  corporation  at  leaat  was  a  defado  cor- 
poration. -  - 

DovglM  County  v.  Bailee,  94  U.  8.  104  (24: 
46):  Vhvilb  T.  UpUm,  06  U.  &.  667  (24:  624); 
BalU  County  r.  Douglau,  105  U.  8.  729 
(26:  957). 

Mr.  Juttiee  Hfcrlaw  delirered  tbe  opinion 
of  the  court: 

This  writ  of  error  brings  up  for  review  a 
Judgment  against  the  County  of  Scotland,  in 
tbe  State  of  Missouri,  for  the  amount  of  cer- 
tain coupons  of  bonds,  bearing  date  September 
j,  1370,  and  purporting  to  have  been  issued 
by  that  (Ik)unty  to  Tlie  Missouri,  Iowa  and 
Nebraska  Railway  Company,  a  corporation 
created  by  tbe  consolidation  of  The  Aleiandria 
and  Nebraska  City  Railroad  Company,  of 
Missouri  (formcrlr  known  as  Tbe  Alexandria 
and  Rloomfleld  Railmad  Company),  with  The 
Iowa  Southern  Railway  Company,  of  Iowa. 
The  coupons  are  payable  to  bearer,  at  tbe 
Farmers  Loan  and  Trust  Company,  New  York, 
while  the  bonds  an  payable  to  tbe  abore  con- 
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solidated  company,  or  bearer,  at  the  same 
place,  CD  tbe  8Ut  of  December,  1895,  with  in- 
terest thereon  from  December  81,  1870,  pay- 
able annually  in  that  city,  at  the  rate  of  eight 
per  cent  per  annum.  Each  bond  recitea  that 
it  is  Issued  under  and  pursuant  to  an  order  of 
tbe  county  court,  for  subscription  to  the  slock 
of  Tbe  )lissouri,  Iowa  and  Nebraska  Railway 
Company,  "as  aulhorized  bv  nn  Act  of  tlia 
General  Assembly  of  tbe  State  of  Missouri, 
eofitled  'An  Act  tf>  Incorporate  The  Aleian- 
dria and  BInomfleld  Railroad  Company,'  ai>- 
proved  February  9.  1857." 

It  appeared  in  proof  that  the  county  court, 
in  conformity  with  tbe  petition  of  taxpayers 
and  residents,  made  an  order,  on  the  nintli  of 
August,  1^70,  for  the  subscription  of  (200,000 
to  the  stock  of  The  Missouri,  Iowa  and  Ne- 
braska Railway  Company,  payable  in  coupon 
bonds  of  the  above  kind,  and  at  the  same  lime 
designated  an  agent  with  authority  to  make  tbe 
subscription  upon  the  books  of  the  company, 
to  represent  the  County  at  Uie  meetings  of 
stockholders,  and  to  receive  dividends  on  its 
stock.  The  order  stated  that  the  subscnption 
was  upon  certain  specified  terms  and  condi- 
tions, among  which  was  one  providing  for  the 
delivery  to  tbe  railway  company  of  $100,000 
of  the  bonds  when  the  mad  was  "eraded, 
bridged  and  *ied,  tbe  track  laid,  and  toe  cars 
running  thereon  from  Alexandria,  Missouri,  to 
a  permanent  depot,  located  wltbln  one  half 
mile  of  tbe  court-house  in  Memphis,"  and  for 
the  delivery  of  tbe  remaining  |100,000  of 
bonds  when  tbe  road  was  con.pIeted  from 
Mempbta  to  tbe  west  or  north  line  of  tbe 
County  and  the  rara  wererunningOTer  If,  By 
the  same  order  the  county  attorney  was  di- 
rected to  have  the  bonds  printed,  tbe  presiding 
justice  of  tbe  County  to  sign  them,  and  tbe 
clerk  to  make  proper  attestation  of  Ms  sisoik 
ture.  At  tbe  same  time  Charles  Mety  was  ap- 
pointed trustee  for  the  County,  and  charged  [109] 
In  that  capacity,  with  the  duty  of  receiving 
the  bonds  from  the  county  clerk  as  soon  as 
they  were  issued,  and  of  delivering  them  to 
the  railway  company,  In  exchange  for  stock, 
upon  its  complying  with  tbe  couditions  sped- 
fled  in  the  order  for  the  subscription.  The 
trustee  was  required  to  give  bond  in  tbe  auo: 
of  tbree  bandred  thousand  dollars,  for  the 
faithful  performance  of  bis  trust. 

On  tbe  eleventh  of  September,  1871 — tbe 
road  being  then  nearly  completed  to  Memphis, 
the  county  seal— Levi  Wagner  and  other  tax- 
payers and  citizens  brought  a  suit  in  tbe  Cir- 
cuit Court  of  Scotland  C^un^  to  perpetually 
enjoin  Mety  from  delivering  the  bonds  or  cou- 
pons to  the  railway  company.  It  was  alleged, 
as  a  principal  ground  for  auch  relief,  that  the 
subscription  made  by  the  County,  to  par 
which  the  bonds  bad  be^^n  executed,  was  with- 
out proper  legal  authority,  and,  therefore,  nnH 
and  void.  The  defendants  in  that  suit  were 
Metv.  the  county  trustee  and  custodian  of  the 
bonds;  Fullerton.  county  treasurer;  Dawsou, 
Cooper  and  Margub,  justices  of  tbe  Countr, 
and  slttine  as  the  county  court  at  the  time  the 
subscription  was  made;  and  The  Missouri, 
Iowa  and  Nebraska  Railway  OomjMiny.  A 
few  days  prior  to  September  90,  1871,  Mety 
went  to  Warsaw.  Illfnoia,  taking  with  him 
$100,000  of  the  Ixmds,  to  be  there  delivered 
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to  the  railway  compaoT.  upon  tbe  completioo 
of  tbe  road  to  MemphV  He  and  tbe  juntices 
of  the  county  court  bad  then  heard  of  tbe  in- 
ititution  of  (be  Wagner  suit,  and  he  went  to 
Warsaw,  under  the  direction  of  the  members 
of  that  body,  la  order  to  evade  the  service 
apoi  blm  of  the  proposed  iojunction.  While 
there  he  received  from  Dawson  and  Cooper,  a 
majority  of  tbe  justices  composiag  the  county 
f»urt.  an  official  commualcatioo,  under  date 
of  Srjtcmber  30, 1871,  Id  these  words:  "Tbe 
Iron  id  laid  on  Tiut  Missouri,  Iowa  and  Ne> 
braaka  Hallway  to  the  depot  and  the  building 
is  up.  The  company  havlncr  compiled  with 
all  the  requirements,  you  will  please  deliver 
them  tbe  tlrst  hundred  thousand  dollars  of  the 
County's  subscription  and  receive  stock  for 
tbe  same."  He  complied  wltb  this  order  by 
delivering  the  bonds,  at  Warsaw,  od  the  same 
mm  ''^7'  the  company,  as  suggested 

^""^  by  tbe  justices.  Its  bond  IndemnffyiDg  blm 
against  all  damages,  costs,  eipenses,  etc, 
which  he,  as  trustee  for  the  County,  might 
incur  "by  reason  of  certain  injunction  suits 
now  pending  in  the  Scotland  County  Circuit 
Court."  On  tbe  eleveotb  of  December,  1871, 
the  county  court,  by  an  order  entered  upon 
Its  record,  so  modifled  the  prerious  order  of 
Aonui  9, 1870,  as  to  authorize  Mety  to  deliver 
to  ue  company  tbe  second  iDstallment  of 
$100,000  of  bonds,  upon  the  execution  to  him, 
as  trustee,  and  to  the  County,  of  an  indemni- 
fying bond  containing  certain  apecifled  pro- 
TisioDS.  Such  an  oblCitatioD  was  Immediately 
aiecated  by  the  company,  and  tbe  second  in- 
ilallmeot  of  bonds  was  thereupon  dellTered 
to  it  by  the  court  while  in  session  at  tbe 
county  seat 

Tbe  Wagner  suit  was  taken,  by  change  of 
venue,  to  the  Circuit  Court  of  Shelby  Coiioty, 
Uissourl,  by  which  a  final  decree  was  rendered 
OD  the  second  of  Jane,  1874,  declaring  the 
bonds  void  for  the  want  of  li^t  aothority  in 
the  Scotland  County  Court  to  make  the  sub- 
scription of  stock  In  The  Missouri,  Iowa  and 
Nebraska  Railway  Company,  and  ordering 
them  to  be  surrendered  forcancellation.  This 
decree  was  affirmed  by  tbe  Supreme  Court  of 
Missouri,  at  Its  October  Term,  1878.  That 
judgment  of  affirmance  proceeded,  mainly, 
upon  tbe  ground  that,  as  tbe  privilege  given, 
by  its  charter  of  1867,  to  The  Alexandria  and 
Bloomfleld  Railroad  Company  (af  rerwnrds  The 
Alexandria  and  Nebraska  Oily  Railroad  Com- 
pany, Laws  Mo.  ISe-VM,  p.  223),  of  having 
mnnicipal  nuhscriptions  without  a  previous 
vote  of  the  people,  was  not  exercised  prior  to 
the  formation,  by  consolidation  In  1870,  of 
The  Missouri,  Iowa  and  Nebraska  Railway 
Company,  such  privilege  passed,  if  at  all,  to 
the  consolidated  company,  subject  to  the  pro- 
hibition in  the  SUte  Constitution  of  18S5 
against  municipsl  subscripiioos  to  corporations 
or  companies,  except  upon  the  previous  sanc- 
Uon  of  two  tiiirda  of  toe  qualified  voters  at  a 
resular  or  special  election  for  that  purpose. 
"Wagner  v.  Muty.  80  Mo.  lAO.  That  ruling, 
tbe  court  said,  was  in  harmony  with  its  previ- 
ous decision  in  8taU  v.  Qamuttt.  67  Mo.  445. 

11111    The  inestlon  of  power  to  the  count v  court 
'  to  subscribe  to  tbe  stock  of  The  Misi^ouri, 
Iowa  and  Net«aska  Hallway  Company,  with- 

U2  U.  S. 


out  a  previous  vote  of  tbe  people,  and  to  issue 
bonds  in  payment  of  its  subscription,  was  di> 
recily  presented  and  determined,  upon  full 
consideration.  In  Sco^nd  County  y.  Thomat, 
94  U.  S.  683  124:  210]  decided  in  1876.  The 
coupons  there  in  suit  were  of  tbe  same  issue 
of  bonds  as  thuse  fmm  which  the  coupons  in 
the  present  suit  were  detached.  It  is  true  that 
that  case  was  determined  upon  demurrer  to 
tbe  complaint.  Bu(  that  fact  does  not  weaken 
the  force  or  tbe  dc.idioo,  so  far  as  it  bears 
upon  the  question  of  legal  authority  in  the 
county  court  to  make  tiie  subscription.  The 
record  and  opinion  in  that  cane  show  that  it 
was  stipulated  between  the  parries  that  the 
question  of  subscribing  to  tbe  stock  of  The 
Missouri,  Iowa  and  Nebraska  Railway  Com- 
pany had  never  been  submitted  to  a  vote  of 
the  qualified  voters  of  Scotland  County,  and 
that.  In  determining  tbe  demurrer,  tbe  court 
should  consider  that  fact  as  if  it  had  been 
averred  in  the  complaint.  It  was  also  agreed 
that  the  court  should  consider,  as  facts  ad- 
mitted, the  articles  of  consolidation  between 
Tlie  Iowa  Southern  Rtilway  Company  and 
The  Alexandria  and  Nebraska  City  Railroad 
Companv,  and  the  above  orders  of  the  County 
Court  of  Scotland  County.  It  was  held  that 
the  privilege  given  to  The  Alexandria  and 
Bloomfleld  Railroad  Company,  by  its  charter 
of  1867,  of  receiving  coimly  suhscriptioos, 
was  not  extinguished  by  the  subsequent  con- 
solidation In  1870  of  that  company  with  other 
companies,  but  passed  with  Its  other  righrs 
and  privileges  Into  the  new  condition  of  exist- 
ence arising  from  such  coDsolidatioo;  that.  In 
making  the  subscription  in  that  case,  wUicb  is 
tbe  identical  subecriplion  here  in  question,  the 
county  court  acted  "as  the  representative  au- 
thority of  the  County  itself,  ofBctally  invested 
with  all  the  discretion  necessary  to  be  exercised 
under  tbe  change  of  dreumstanees  brought 
about  by  the  consolidation;"  that  tbe  sub- 
scription was  binding  upon  the  County;  and 
that  the  bonds  Usued  In  payment  were  valid 
obligations.  It  was  also  distinctly  ruled.  In 
accordance  with  Gallatoay  County  v.  Fatter, 
93  U.  8.  667  [28:  811],  and  with  previous  de- 
cisions of  the  Supreme  Court  of  Hissuuri. 
that  tbe  prohibition,  in  the  State  Constitution 
of  1806,  of  monfcipal  lubacriptioos  to  the 
stock  of,  or  loana  of  cnedit  to,  companies,  as- 
sociations or  corporations,  without  tbe  previ- 
ous assent  of  two  thirds  of  the  qualified  voters 
at  a  regular  or  special  election,  had  the  effect 
to  limit,  the  future  (-xerclse  of  legislative 
power,  but  did  not  take  away  any  authority 
granted  before  that  Constitution  went  into 
operation.  The  doctrines  of  that  case  were 
reaffirmed  In  Henry  (hunty  v.  fficotay.  OS  U. 
S.  610,  634  [24:  804]  (1877):  Schuyler  County 
V.  Tlu>mat,  »8  U.  S.  169,  173  |2S:  88,  S&) 
(1878);  Case  County  v.  OiUett.  100  IT.  8.  5^5, 
SOa  [25:  685,  6S6J  (1879);  and  Batta  County  v. 
DtmUam,  lUS  U.  S.  7S8.  781  [26:  957.  C.V.] 
(t881>— all  cases  arising  in  the  State  of  Mis- 
souri, and  relating  to  municipal  bonds  issued 
tinder  legislative  authority  granted  before  tbe 
adoption  of  the  Conslitutiun  of  1665,  See 
also  Menaeha  v.  ffatard,  102  U.  S.  SI  [26:  bZ]\ 
Green  County  v.  Conmaa.  100  U.  S.  104 
127:  872],  and  Livinfftton  County  v.  Firwt 
Jra<.  Aiiufc,  128  U.  &  102  [S8:  869].  IniW 
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Countif  T.  DougUut  attentiuo  was  called  to 
Btate  T.  Oarroutte,  67  Mo.  446,  and  Stat«  v. 
DaUaa  County  Court.  7S  Mo.  829,  holding 
views  different  aa  well  Uom  tliose  aooouDcea 
by  this  court  in  tbe  cases  above  cited,  aa  tbose 
previously  aoDounced  by  the  state  court  in 
ibtot*  V.  Maeon  O^unte  Court,  41  Mo.  453; 
Kanmu  Citg,  0te.  R.  Co,  v.  Alderman,  47  Mo. 
849;  Smith  v.  Clark  County,  54  Mo.  68,  70, 
and  State  v.  SuUitan  County  Court,  51  Mo. 
522.  But  this  court  declioed  to  reconsider  Its 
former  decisious  to  tbe  prejudice  of  bona  fide 
holders  of  bonds  Issued  prior  to  the  change  of 
decision  in  the  state  court.  Tbe  bonds,  the 
coupons  of  which  are  here  In  suit,  were  all  Is- 
sued io  11171.  at  which  time  the  highest  court 
of  Missouri  held  that  the  above  conatitutlonal 

{trovisioD,  as  to  muoicipal  subscriptions  or  the 
oaniog  of  municipal  credit  to  corporations 
without  a  previous  vote  uf  tbe  people,  was 
1*]  Intended  (to  use  the  lansnHRe  of  mBm  County 
V.  Douglau)  "as  a  limitation  on  future  legis- 
lation only,  and  did  not  operate  to  repeal  en- 
ibllng  Acts  in  existence  when  tbeCionstitnuon 
look  effect." 

We  pass  to  tbe  consideration  of  tbe  con- 
trolling question  in  tbe  case,  namely,  whether 
Hill's  rights  as  a  holder  of  these  coupons  for 
himself  and  others,  are  affected  ^xy  tbe  final 
decree  in  tbe  suit  instituted  in  the  stale  court 
by  Wagner  and  others. 

At  the  fitet  trial  of  the  present  action,  the 
Couuty  offered  to  read  in  evidence  the  record 
of  tbe  Wagner  suit  in  support  of  its  plea, 
averring,  among  other  things,  that  Hill,  and 
each  previous  bolder  of  these  coupons,  had 
full,  actual  notice  of  the  institution  and  ob- 
ject  of  that  suit.  It  also  offered  to  read  in 
evidence  the  iudemoifying  bond  of  Septem- 
ber 21,  1871,  and,  also,  to  prove  by  Mety,  the 
trustee  of  the  County,  that  be  bad  actual  no- 
tice of  the  pendency  of  the  Wagner  suit  at 
tbe  time  he  delivereid  tbe  bonds  to  The  Mis- 
souri, Iowa  and  Nebraska  Railway  Com- 
pany. There  was  also  an  offer  to  prove  that 
the  railway  oompany  "and  each  subwquent 
bolder"  received  tbe  bonds  with  actual  notice 
of  the  pendency  of  that  suit.  The  circuit 
court  eicluded  all  of  this  evidence.  This 
court  held  that  such  exclusion  was  improper, 
and  for  that  reason  the  judgment  was  re- 
versed and  tbe  cause  remanded  for  a  new 
trial.  Scotland  County  v.  BiU,  113  U.  B.  188 
128:  692]. 

Chi^  Juttiee  Waite,  delivering  the  opinion 
of  the  court,  said:  "The  suit  was  about  tbe 
bonds,  and  the  liability  of  the  County  thereon. 
The  decree  was  in  accordance  with  the  prayer 
of  the  bill,  and  certainly  concluded  both 
Metr  and  the  railroad  company.  After  the 
rendition  of  this  decree,  the  company  could 
not  sne  and  recover  on  the  bunds,  because,  as 
between  the  company  and  tbe  County,  It  had 
been  directly  adjudicated  that  the  bonds  were 
void  and  of  no  binding  effect  on  (be  County. 
But  it  is  equallv  well  settled  that  the  decree 
binds  not  only  Mety  and  tbe  company,  but  all 
who  bought  tbe  bonds  after  tbe  suit  was  be- 
14]  gun,  and  who  were  chargeable  with  notice  of 
Its  pendency,  or  of  tbe  decree  which  was  ren- 
dered. Tbe  case  of  Warren  Oountyv.  Marey, 
V7  U.  a  M  rM:  977].  decides  that  purchasers 
of  negotiable  securities  are  not  chargeable 
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with  constructive  notice  of  the  pendency  of  % 
suit  affei'ling  tbe  title  or  validity  of  the  se- 
curities; but  it  has  never  bwn  doubted  that 
tbose  who  buy  such  securities  from  litigating 
parties,  with  actual  notice  of  the  suit,  do  so 
at  their  peril,  and  must  abide  the  result  tb« 
same  aa  the  parties  from  whom  they  got  their 
title.  Here  the  offer  was  to  prove  actual  no- 
tice, not  only  to  the  plaintiff  when  he  bought, 
but  to  every  other  buyer  and  holder  of  the 
bonds  from  the  time  they  left  tbe  bands  of 
Mety,  pending  the  suit,  until  they  came  to 
him.  Certainly,  If  these  facts  had  been  es- 
tablished, the  defense  of  tbe  County,  nnder 
its  fourth  pica,  would  have  been  snatained; 
and  this  whether  an  injunction  had  been 

granted  at  the  time  the  bonds  were  delivered 
y  Mety  or  not.  Tbe  defense  does  not  rest 
on  the  preliminary  injunction,  but  on  the  final 
decree  by  which  the  rights  of  tbe  parties  were 
fixed  and  determined." 

The  court  also  said:  "It  is  a  matter  of  no 
Importance  whether  tbe  decision  in  the  Wag- 
ner suit  was  in  conflict  with  thatof  this  court 
io  Seotland  County  v.  Thomat,  tupra,  or  not. 
Tbe  question  here  Is  not  one  of  authority  but 
of  adjudication.  If  there  has  been  an  ad* 
udication  which  binds  the  plaintiff,  that  ad- 
udication,  whether  it  was  right  or  wrong, 
concludes  blm  until  It  has  been  reversed  or 
otherwise  set  aside  In  some  direct  proceedine 
for  that  purpose.  It  cannot  tie  dlaregardea 
any  more  In  the  courts  of  the  United  Siatea 
than  In  tbose  of  the  State." 

It  appears  from  tbe  bill  of  exceptions  taken 
at  the  last  tiia).  resulting  in  the  Judgment  now 
before  us  for  review,  that  tbe  County  sought 
by  evidence  introduced  In  its  behalf  to  sup- 
port tbe  charge  of  actual  notice  of  the  Wag- 
ner suit  as  well  upon  tbe  part  of  Hill  as  of 
each  previous  holder  of  tbe  bonds,  the  coupons 
of  which  are  here  In  suit.  There  was  proof 
by  tbe  plaintiff  tending  to  show  that  the  bonds 
delivered  liy  Mety  to  the  railroad  company 
were  passed  by  that  corporation  to  tbe  com- 
pany that  built  the  road,  in  payment  for  con- 
struction, and  that  ihey  were  sold,  for  value, 
by  tbe  latter  to  various  parties  in  different 
parts  of  tbe  country,  who  had  no  notice 
whatever  of  the  Institution  or  object  of  the 
Wagner  suit.  There  was  also  evidence  tend- 
ing to  show  that  the  parlies  owning  the  cou- 
pons Immediately  before  they  were  delivered 
to  Hill  for  himself,  and  for  others  whom  ha 
represented,  were  all  purchaseis  for  value, 
without  notice  of  the  lojuoction  suit,  or  of 
any  infirmity  in  the  bonds. 

The  County  asked  an  inslructlon  to  tho 
effect  that  "If  at  the  time  or  times  of  making 
purchases  of  either  of  the  coupons  In  thfi 
Muit  declared  upon.  William  BUI,  the  plain- 
tiff, had  actual  knowledge  of  the  pendency  of 
or  judgment  In  the  case  of  Levi  J.  Wagner 
et  al.  V.  CharUt  Mety  »t  at.  [affd.  69  Mo.  150], 
and  If  the  jury  so  find  they  are  Instructed  that 
aa  to  any  such  coupon  purchased  by  plaintiff, 
whether  for  blntself  or  as  agent  for  othv 
persons,  no  recovery  of  judgment  can  bo 
herein  bad."  Tbe  court  refused  to  so  Instruct 
the  jury,  but  instructed  them,  in  subetanoo, 
that  the  ownership  of  the  coupons  by  any 
prior  holder  under  such  circumstances  as 
would  piotect  that  bolder  against  any  defense 
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tj  the  County,  entitled  Hill  to  recover,  even 
If  be,  when  aFtemards  purchasing  for  bim^ 
■elf  or  others,  had  koowledge  of  tbe  peadeocy 
of  the  Wagner  suit.  That  ihia  was  tbe  meao* 
lag  of  the  court  is  quite  clear  from  the  fot- 
lowing  extracts  from  its  chari;e  to  tbe  jury: 
"This  paper  la  Talid  in  tbe  bands  of  a  party 
wbo  received  It  for  value  w^tbout  actual 
notice  of  tbe  pendency  of  tbe  suit  of  Waener 
and  otbera;  but  if  be  and  each  intermediate 
party  frora  tbe  first  delivery  of  these  bonds 
and  coupons  also  bad  notice  of  sucb  suit  or 
other  indrmity.  then  do  recovery  ran  be  bad. 
...  If  the  obligations  Hued  oo  were  duly 
executed,  as  above  mentioned,  and  delivered 
said  Mi^ty,  and  were  thereafter  purcbased 
for  value  bv  the  ptaintilf  from  persons  who 
bad  acquireu  tbe  same  for  value  without  notice 
of  said  suit  or  of  any  fraud  in  the  exeruiion 
and  delivery  of  the  aame.  as  above  stated, 
then  as  to  such  obligations  the  pliUntiff  Is 
entitled  to  recover.  On  the  other  band,  if 
tbe  plaintiff  and  each  of  the  persons  through 
whooi  be  derived  title  had  actual  notine  of  aatd 
Wagner  suit,  or  of  tbe  delivery  of  said  obliga- 
tioos  by  Hety  to  escape  said  suit,  known  to  be 
about  to  be  fnstltaled,  tbeo  as  to  such  of  said 
obligatioDB  there  can  be  no  recovery.  .  .  . 
One  liott  broken  la  the  chain  breaks  the 
chain." 

[116]  ^  there  was  no  evidence  tending  to  show 
that  Hill  was  a  party  to  the  scheme  devised 
by  tbe  county  officers  and  tbe  railway  com- 
pany for  tbe  delivery  of  tbe  bonds  to  the  lat- 
ter before  the  tajunctioo  suit  should  he  ripe 
for  a  decree,  we  are  of  opinion  that  the  court 
did  not  err  in  Its  instructions  to  the  Jury. 

Tbe  bonds  were  delivered  to  tbe  railway 
company  at  tbe  oftice  of  the  bank  in  Warsaw, 
Illinois,  of  which  Hill  was  president.  And 
it  is,  perhaps,  true  that  Hill  had  then  heard 
of  tbe  Wagoer  suit,  and  knew  or  suspected 
that  Mety'a  purpose  in  bringing  the  bonds  to 
Warsaw  was  to  deliver  them  to  tbe  company 
before  the  Injunction  coold  be  served  upon 
him.  But  he  had  no  connection  with  the 
conspirators,  nor  did  be  or  any  of  tbe  parties 
represented  by  him  have,  at  that  time,  any 
interest  in  the  coupons.  It  ts  said  that  tbe 
construction  company  received  tbe  bonds  witb 
actual  notice,  upon  the  part  of  one  of  Its 
chief  offlcen,  of  tbe  Injunction  suit.  But 
there  can  be  no  claim  that  any  of  tbe  holders 
of  tbe  coupons  intermediate  between  the  coo- 
struciion  company  and  Hill  bad  any  sucb  no- 
tice. Be  that  as  it  may,  the  question  as  to 
Bucfa  notice  wm  properly  anbinitted  to  the 
jurv. 

The  principles  of  law  by  which  this  ques- 
tion must  be  determined  are  well  settled.  lo 
Dougleu  Gmntp  v.  BoOetMV.  B.  104  r?4:46], 
whtcb  involved  the  rights  of  parties  ciaimine 
to  be  bona  flde  holders  of  certain  municipal 
bonds,  issued  to  a  railroad  corporation,  and 
by  it  passed  to  the  contractor  wbo  built  its 
track,  tbe  court,  after  observing  that  the 
plaintiffs  coald  call  to  their  aid  the  fact  that 
their  predecessors  tn  ownership  were  bona 
flde  purchasers,  said:  "And  Rtill  more,  the 
contractor  for  building  tbe  railroad  received 
tbe  bonds  from  the  county  in  payment  for  bis 
work,  either  in  whole  or  in  part,  after  his 
Work  had  been  completed.   There  is  no  pre- 


tense  that  he  hud  notice  of  anything  that 
:  should  have  made  him  doubt  their  vjtidity. 
Why  was  he  not  a  bona  flde  purchaser  for 
valiiet  The  law  is  undoubted  that  every  per- 
son succeeding  him  in  the  ownership  of  the 
bonds  is  entitled  to  stand  upon  bis  rights." 
Ii  CromvieU  v.  Sac  County,  M  U.  S.  SI.  59 
[24:  681,  686],  it  was  said  that,  with  some  ex- 
ceptiooa  that  have  no  relevancy  here,  "tbe 
rule  has  been  too  longsettk'd  to  he  questioned  [IIT] 
now,  tliiit  whenever  negotiable  paper  has 
passed  into  tbe  hands  of  a  party  unaffected 
by  previous  inflrmities,  its  character  as  an 
available  security  is  established,  and  its  holder 
caD  transfer  it  to  others  with  the  like  immu- 
nity. His  own  title  and  right  would  be  im- 
paired, if  any  restrictions  were  placed  upon 
bis  power  of  disposition."  So  in  Roberta  v. 
Laiie,  64  He.  XHH.  111.  it  was  said  that  "if 
any  intermediate  holder  between  the  plaintiff 
ana  defendant  took  the  note  ander  soch  cir- 
cumstances as  would  entitle  him  to  recover 
against  tbe  defendant,  the  plaintiff  will  have 
the  same  right,  even  though  he  may  have 
purchased  when  tbe  note  was  overdue,  or 
with  a  knowledge  of  its  infirmity,  as  between 
the  original  partlea."  See  also  Montelairv. 
BamtdeU,  107  U.  8.  147,  159  [27:  481.  485]; 
Pvrter  v.  Pittsburg  Betaejner  Steel  Go.  122  TT. 
8.  367,  288  [80:  1310.  IStlJ;  Momy&r  v. 
Cooper.  85  Iowa,  337,  260;  Ko»t  v.  Bender,  35 
Mich.  S16:  Byles,  Bills,  119,  134. 

It  Is  objected  that  there  was  error  in  allow- 
ing interest  at  the  rate  of  seven  per  cent  upon 
the  coupons  after  their  maturity.  Sucb 
allowance  was  proper  for  tbe  reason  that  the 
coupons  (which,  asi  well  as  tbe  bonds,  wete  si- 
lent as  to  the  rate  of  interestaf  ter  nialurity)were 
made  pavable  in  New  York,  where  the  rate  as 
then  eutahlisbed  by  law  was  seven  per  cent. 
1  Rev.  Stat.  N.  Y.  771.  Part.  2,  chap.  4.  title 
8.11;  Act  of  June  20. 1879,  Laws  of  m79,chap. 
588,  p.  598.  lo  Bank  ^  laviKiiUa  v.  Young, 
87  Mo.  898.  407,  tbe  rule  was  recognized  thai 
"interest  Is  to  be  paid  on  contracts  according 
to  the  place  where  they  arc  to  be  performed ; 
where  Interest  is  expressly  or  implirdiv  to  be 
paid."  Andreum  v.  Pond,  88  U.  8. 18  Pet.  65, 
78.  77,  78  [10:  61];  Story,  Confiict  of  Laws, 
%  291.  In  respect  to  interest  on  the  amount 
for  which  JndsimeDt  was  rendered,  ite  are  of 
opinion  that  the  law  of  Mlsatmri  governs,  and 
the  judgment  must  bear  only  nix  per  cent 
interest  1  Rev.  Stat.  Mo.  1879.  §g  2733, 2725, 
p,  458. 

The  judgment  of  the  court  below  is  affirmed, 
to  bear  interest  from  the  date  of  its  rendition 
at  tbe  rate  of  six  per  cent  per  annum. 

The  objection  that  some  of  the  coupons  In- 
cluded In  the  present  judgment  were,  in  fact, 
included  in  former  judgment!  against  the 
County,  is  without  foundation. 

UtBjudgtaentU  affirmed. 


AUGUSTUS  DAY,  Appt,,  {BSI 
«. 

THE  FAIR  HAVEN  AEn>  WESTVILLB 
RAILWAY  COMPANY. 
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L  Thefuurtb  claim  of  rel8sucfllet(en-pat«nt,No. 
6,388,  dated  Au^Bt  27, 1878,  for  an  improTement 
Id  track  clcarera,  does  not  cover  bluj  patentable 
novelty. 

9,  Tbe  emploj-ment  of  a  diagonal  brace  to  a  track 
■cnper  to  prevent  lateral  dtsplacemeDt  does  not 
Inyolve  patentable  noveltr:  Its  use  In  that  way 
would  naturrilty  Bunreat  Itaelf  to  any  mecbanio 
andlawtiluD  tlie  t«nge  oi  common  knowledge 
and  expcrlciK-e. 

9.  Am  tbe  diatronal  brace  to  enable  tbe  scraper  to 
be  kept  in  iia  place  on  tbe  track.  Is  tbe  only  ele- 
ment of  tbe  combination  wbicb  Is  claimed  to  be 
new,  and  tbat  involves  no  patentable  novelty, 
tbe  decree  of  dumiasal  must  be  affirmed. 
INo.  85.J 

ArffUtd  Oct.  es.  t4,  18S9.    Decided  Nov.  11, 

ISSO, 

APPE  A  L  from  a  decree  of  the  Circuit  Court 
of  tbe  United  stales  for  tbe  District  of 
Connecticut,  diauiissiug  a  suit  in  equity  for 
an  infringemcDt  of  letters- patent.  Affirmed. 
Tbe  facts  are  staled  in  tbe  opinioD. 
Opiniiin  below.  28  Fed.  Rep.  1U9. 
Mr.  Charle*  J.  Hunt  for  appellant. 
Mr.  Wm.  Edpir  Simonds  for  appellee. 

[99]        Mr.  Chief  Justice  Foliar  delivered  tbe 

opinion  of  the  court: 

Auf!ui>tu8  Day  filed  bis  bill  in  equity  against 
Tbe  Fair  Haven  and  Westville  Railwav  Com- 
pany in  tbe  Circuit  Court  of  tbe  United  States 
for  tbe  District  of  CooDcctlout,  allefiine  an 
infringement  of  the  fourth  clttim  of  reissued 
letters-patent  No.  8,3^8,  dated  August  37, 
18TS,  for  BQ  improvenient  iti  track  clearers. 

The  defense  was  tbat  the  claim  lacKed  pat- 
eot'ibie  ooveltv,  unless  construed  to  contaiu 
parts  not  mentluned  in  it,  and  if  so  construed, 
then  tbat  there  bad  been  no  Infringemeut. 
The  Circuit  Court.  Shipmao.  .7.,  decided  {Day 
T.  Fnir  Ifaten  ct  TF.  B.  Co.  23  Fed.  Rep.  189) 
that  the  claim  did  not  cover  patentable  nov- 
elty, and  distnis^f'd  tbe  bill  accordingly,  and 
from  tliis  decree  the  cause  was  brought  to  this 
court  by  appeal. 

So  niucb  of  tbe  specification  as  is  necessary 
to  be  Quoted  here  slates  tbat: — 

"The  nature  of  this  invention  relates  to  an 
Improvement  in  the  construction  of  railway- 
track-cleaniuj;  devices  and  the  means  of  op- 
erating tbt-m,  being  more  especially  designed 
to  be  attached  to  borse-cars  for  tbe  purpose 
of  removing  finow,  ice,  mud  and  other  ob- 
struclious  from  the  rails  and  immediately  at 
tbe  sides  thereof;  and  it  consists  in  the  com' 
hination  of  a  pair  of  independently-activg 
tcraperi,  pivotaUy  teeured  to  tM  floor  ef  a  ear, 
and  retting  upon  thg  track,  when  in  operation, 
wholly  by  their  own  vieight,  vsith  meant  for 
raining  and  lowering  tuch  tcrapert  timvltane- 
outly;  in  the  combination,  teitn  an  independ- 
ently-acting teraper  retting,  when  in  operation, 
wholly  by  its  own  tcetght  upon  the  track,  ef  a 
draw  bar  in  the  direct  line  of  drctft  and  a  tup- 
plementary  and  diagonal  draw  bar,  which  at 
the  inme  time  aett  at  a  brace,  the  forward  endt 
of  both  ef  aaid  draw-bar*  being  teeured  on  the 
tame  anat  tine;  in  tbe  peculUr  construction 
and  anaoRement  of  a  caat-sbank  with  rela- 
tion to  tbe  scraper,  which  is  secured  there- 
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to,  and  tbe  dnft  irot-s,  which  connect  It  to 

the  under  side  of  the  car;  in  the  pendent 

guards,  which  lift  the  scraper  from  the  track 

on  meetinic  with  an  obstruction  on  the  outside 

of  the  rail,  and  deflect  outwardly  from  the  [looi 

track,  and  in  a  peculiar  crank  for  operating 

the  shaft  which  raises  and  lowers  tbe  pair  of 

scrapers  at  each  end  of  the  car.  as  more  fully 

hereinafter  set  forth. 

"In  the  drawing,  A  represents  my  scraper, 
being  a  plate  of  sheet  metal  of  the  form 
shown,  slightly  curved  in  cross  section.  The 
froDt  end  of  this  scraper  is  rounded  off  at  Its 
hmer  edge,  a^  shown  in  the  drawing's,  to  al- 
low it  to  pass,  without  jar  or  danger  of  break- 
ing, over  tbe  ends  of  rails  tbat  may  be  pro- 
jected above  tbe  plane  of  tbe  adjacent  rails. 
The  lower  edge  of  the  rear  part  of  tbe  wing 
of  tbe  scraper  le  cut  away,  as  shown,  to  allow 
it  to  pass  over  pavement  or  earth  at  the  siilo 
of  the  track  which  projects  above  tbe  rail, 
thereby  preventing  such  projecting  matter 
from  lifting  the  scraper  proper  from  the  face 
of  tbe  rail.  B  is  the  shank,  to  which  it  is  se- 
cured by  tbe  bolts  a  a.  This  sbaok  is  a  cast- 
ini^  in  the  form  shown  in  Fig,  2.  It  is  formed 
with  a  pair  of  longitudinal  rib<i,  b,  on  top,  to 
receive  the  end  of  the  draw-bar  C,  whose  oiher 
end  Is  pivoted  to  a  banger,  D,  pendent  from 
the  car;  or  it  may  be  pivot^  directly  to  tbe 
sill  of  tbe  car. 

"The  shank  is 'also  fitted  or  cast  with  diag- 
onal studs  e  on  top  of  sRid  ribs  b  tc  receive 
the  outer  end  of  a  diagonal  brace,  £,  whose 
other  end  is  pivoted  tu  a  hanger,  D'.  parallel 
with  tbe  banger  D.  but  near  the  longitudinal 
center  of  the  car,  both  draw-bar  and  diagonal 
brace  being  thut  pivoUd  M  the  tame  axial 
line,  to  that  when  it  it  desired  to  raite  and 
lower  the  terapert,  the  tame  will  be  done 
wiVuyut  dittuvbing  the  vertical  potition  there- 
of with  relation  to  the  track,  at  would  bt 
done  were  there  but  one  pivotal  point.  While 
the  scraper  and  tbe  parts  to  which  it  is  at- 
tached are  free  to  move  in  a  vertical  plane, 
this  brace  E  effectually  resists  any  lateral 
pressure  to  which  the  Kraper  may  be  sub- 
jected in  moTlng  obstructions  from  tbe  rail, 
its  own  weight  t>eing  sufficient  to  keep  It 
down  on  the  rail.  Tbe  draw-bar  and  brace 
are  securely  bolted  to  the  shank,  and  by  the 
described  arrangement  of  the  ritiii  and  studs 
perfect  accuracy  in  tbo  'set'  of  tbe  scraper  is 
secured— an  essential  feature  of  my  Inven- 
tioD.'* 

The  claims  were  nine  in  namber,  of  which 

the  first  four  are  as  follows: 

"1.  In  a  railway-car,  a  pair  of  independ-  rjoi] 
ently-aciing  scrapers,  pivotally  secured  to  tbe 
door  of  the  same,  and  resting  upon  tbe  track, 
when  in  operation,  wholly  by  their  own 
weight,  in  combination  with  means  for  rais* 
ing  and  loweritig  such  scrapers  simultane- 
ously, substantially  as  and  for  tbe  f>urpos6 
set  forth. 

"2.  In  a  track-rlcaning  device,  the  combl- 
natioQ,  with  ati  iudependently-actlng  scraper, 
resting,  when  in  operation,  wholly  by  its  own 
weittbt  upon  tbe  ttaclt.of  a  draw-Mrin  tbe 
direct  line  of  draft,  and  a  supplementary  and 
diagonal  draw-bar,  which  at  tbe  same  time 
acts'  as  a  brace,  the  forward  ands  of  both  of 
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■aid  dnW'ban  being  secured  oa  the  Bame 
tzlal  line,  xubatanUaUy  as  and  for  the  pur- 
pose net  forth. 

"3.  The  coDStructloo  end  arrangement  of 
the  shank  B,  aa  desciibed,  with  relation  to 
acraper  A,  draw-bar  C,  and  diagonal  brace  E, 
u  and  for  the  purposes  set  forth. 

"4.  The  combination,  with  the  draw-bar  C 
and  scraper  A,  of  the  diagonal  brace  Bi.  as 
and  for  the  purpose  set  fortb." 

But  it  was  stipulated  that  the  comptaiuant 
did  not  seek  to  recover  except  under  tbe  fourth 
claltn. 

Tbe  original  patent,  Xo.  125.M7,  was  granted 
April  0,  1873,  and  tbe  original  apecification 
did  not  contain  the  words  italteiied  above, 
nor  tbe  first  and  second  claims. 

Upon  the  bearing,  tbe  complainaot  adduced 
the  evidence  of  certain  expert  witnesses,  wbo 
testified,  ou  cron-ezamlnatton,  Id  substance, 
that  tbe  draw-bar  C  performed  tbe  office  of 
drawing  the  scraper  along  the  track,  and  was 
assisted  in  bo  doing  by  toe  diagonal  brace  E, 
which  brace  also  performed  the  oflSce  of  pre- 
venting the  scraper  from  being  removed  from 
the  track  hj  the  side  thrust;  that  while  tbe 
diagonal  tirace  assisted  In  the  direct  draft, 
yet  its  moxt  importaot  I'unctloo  was  to  pre- 
vent tbe  lateral  movement  of  tbe  scraper 
from  the  track;  ttrat,  in  considering  tbe  office 
performed  by  tbe  draw,  bar  C  and  brace  E, 
that  office  wan  tbe  same  if  they  were  attached 
to  any  scraper  in  any  way,  provided  an  attacb- 
icent  was  made;  that  so  far  as  tbe  fourth 
claim  of  ibc  reissue  was  concerned,  it  was 
not  material  how  tbe  draw-bar  and  brace 
were  pivoted,  except  tbat  tbe  pivoting  should 
be  on  "the  same  axial  line,"  so  "that  when 
UOS]  tbe  scraper  is  lifted  from  tbe  track  It  shall 
not  be  moved  laterally  in  either  direction." 

As  already  stated,  the  fourth  claim  is:  "1'be 
combination,  with  ibe  draw-bar  C  and  acraper 
A,  of  tbe  diagonal  toaos  E,  u  and  for  the 
purpose  set  fortb." 

Inasmuch  as  the  scraper  and  draw-bar  were 
both  confessedly  old,  and  tbe  primary  func- 
tion of  the  diagonal  brace  is  manifesitly  to 
prevent  lateral  displscement,  the  question, 
assuming  that  it  is  the  diagonal  brace  only 
which  H  claimed  to  be  new.  is  whether  tbe 
mppllcatlon  of  a  diagonal  brace  to  a  track- 
teraper  to  prevent  lateral  displacement  in- 
volves patentable  novelty.  And  this  question 
must  be  answered  In  the  negative,  for  we  con- 
cur with  the  circuit  court  that  the  employ- 
ment of  a  brace  to  effect  that  purpose  would 
naturally  suggest  Itself  to  any  mechanic,  and 
that  iis  use  in  that  way  Is  within  the  range  of 
common  knowledge  and  experience.  Consid- 
ered aside  from  the  method  of  the  combina- 
tion of  the  parts  and  the  manner  of  pivot- 
ing, the  contrivance  is  a  well-known  one  of 
obvious  suggestion,  and  used  here  to  perform 
an  oiBce  exactly  analogous  to  that  In  which  It 
has  been  frequently  formerly  used. 

But  it  Is  cODtended  on  behalf  of  appellant 
that,  as  tbe  combination  would  be  inoperative 
"tta  the  purpose  set  forth,"  namely,  clearing 
the  track  of  a  railway  of  obstructions  such  as 
snow,  ice,  mud,  etc.,  unless  the  bottom  of 
the  car  were  treated  as  part  of  such  cnmblna- 
timi,  tbe  peculiar  msthod  of  j^votlng  tbe 
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draw-bar  and  tbe  diagonal  brace  muf^t  also  he 
included. 

Tbe  mechanism  by  which  tbe  draw-bar  and 
tbe  diagonal  brace  are  pivoted  to  the  car  and 
fasteaea  to  the  Bcraper  Is  not  referred  to  in 
tbiB  claim,  although  it  is  in  other  claims  of  the 
series.  As  the  claim  must  be  held  to  deflce 
what  Ibe  Patent  Office  has  determined  to  be 
tbe  patenfee's  invention,  it  ought  not  to  be 
enlarged  beyond  the  fair  Inlerpreialion  uf  its 
terms.  It  Ib  true  that  e1cmeut<<  of  a  combi- 
nation not  mentioned  In  a  claim  may  some- 
times be  held  Included,  in  tbe  ligbt  of  other 
parts  of  Ibe  specification,  which  may  be  ap> 
pllcable,  but  here  the  claim  Is  so  broad  that 
we  are  not  justified  in  importing  into  it  an 
element  which  would  operate  to  so  enlarge  Its 
scope  as  to  cover  an  invention  In  no  manner 
indicated  upon  its  face. 

As  therefore  the  diagonal  brace  to  enable  [1031 
the  scraper  to  b^  kept  in  Its  place  on  the 
track  Is  the  only  element  of  the  combination 
which  is  claimed  to  be  new.  and  that  involves 
no  T»tentable  novelty,  <A«  decree  mutt  becif- 
firmtd,  and  it  it  to  ordered. 


THE  PENNSYLVANIA  RAILROAD  COM-  (75] 
PANT,  Plff.  in  JSrr., 
«. 

P.  H.  MILLER,  Admr.  of  Gbobob  R  Dm* 
CAN,  Deceased. 

(See  8.  C.  Reporter's  ed.  75-84.) 

Pmntyhania  Conttiiution—wntequenUat  dam- 
Met  for  eonttrueting  railroadr—Ptnntj/lvania 
Railroad  Company— liabilitg  <tf— charter  and 
ttatvtet  relating  thej-eto — exemption, 

L  Seottoo  8  of  art.  XYI  of  tbe  Oonshtution  of 
Penn^lvanla  of  IffiS,  which  provtdeB  that  eovpo- 
ratlooB  taUuK  private  property  toe  publlo  uas 
shall  make  eompensatloo  for  property  taken.  In- 
jured or  destroyed.  Inolades  then  exlaOng  corpo- 
ra tiooe. 

I.  Tbeframenof  theBaidOcmstitotiondldnottai- 
tend  to  repeal  anj  of  the  provMoos  at  the  char- 
ter of  The  PeoDflylvanIa  Railroad  Company;  but 
tber  had  the  power  tosubjeot  said  Uailroad  Com- 
pany to  tbe  provision,  above  mentlonod.  that  tt 
should  make  Just  compeiuatlon.  not  only  for 
property  taken  by  tt,  but  also  fw  such  as  It  should 
Injure  or  destroy. 

t.  There  was  not.  prior  to  the  said  Constltuthm  of 
ISro,  any  such  contraot  between  the  State  of 
Peonaylvanla  and  said  Railroad  Company.  Id  Its 
oharter  or  by  statute,  aa  prevented  its  subjection 
by  that  Constitution  to  liability  for  consequential 
damages  arising  from  the  oonstrucUon  of  the 
elevated  road  mentioned  In  the  <q;>inlon.  even  if 
prior  to  said  CcDctitutlon  it  was  not  Uable  for 
suoh  oooeequeotlal  damage*. 

L  Bald  Railroad  Company  took  its  original  char- 
ter subject  to  the  general  law  of  the  State,  and 
io  each  changes  as  might  tw  made  In  Buch  gener- 
al law.  and  subject  to  future  oonstltutlona]  pro- 
TlsUm  or  tutura  general  legislation,  as  there  was 
DO  prior  oontnct  asemptlng  tt  from  liability 
thereto. 

6.  No  such  exemption  from  future  general  legis- 
lation, either  by  a  constitutional  provision  or  by 
aa  Aet  of  the  Legislature,  azlsls  unless  It  is  ex- 
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pnmlT  given,  or  nnlMi  It  foUowB  Ij  u  unpUca- 
tlon  equally  clear  witli  ezprea  word*. 
I.  Tbe  atatutory  provtaioni  existing  prior  to  the 
•atdCooBtltudonof  lBre,ln  OiTorof  «ld  Ck>mpanr, 
ctDBOt  be  properly  interpreted  so  aa  to  hold  that 
tbe  State  parted  with  Ita  prerogattve  of  Imposing 
the  liability  above  mentioned  Id  regard  to  future 
tranMcdODfl. 

[No.  86J 

Argued  <kt.g4.  U,  1889.  Aeidei  NotM,  1889. 

rj  ERROR  to  the  Court  of  Common  Pleas, 
No.  2,  for  tbe  County  of  Philadelphia,  State 
of  PeiiDsylTsaia,  to  review  a  judgmeot  Id  fa- 
vor of  wotsn  R  Duncan,  tlie  plaintiff's  in- 
testate, against  tbe  Pennsylvania  Railroad  Com- 
pany, for  consequential  damages  to  property, 
caused  by  the  construction  of  tbe  railroad  and 
its  use  and  operation.  Ajfirm^. 
The  facts  are  stated  in  tbe  opinion. 
Reported  below,  111  Pa.  862. 
Jftwrt.  Wa^ne  ZEacVeai-h  and  A.  H. 
Wintenteen,  for  plalotiff  in  error; 

A  provision  in  a  state  constitution  may  be  a 
law  unpaiiiDg  tbe  obligation  of  a  contract. 

Fuk  V.  Jefferton  Poliee  Jury,  116  U.  8.  181 , 
IWS  <29:  687,  588) ;  Padtc  B.  Co.  v.  Maguire, 

87  U.  S.  80  Wall.  86  (83:  282);  Davit  v.  Gray, 

88  U.  8. 16  Wall.  SOS,  S82  (21:  447.  457);  Miu. 
dM.R.  Co.y.  Meaure,  77  U.  8.  10  Wall.  511, 
616  (19;  997,  998).. 

This  court  is  not  concluded  by  (he  view  of 
the  questions  involved  taken  by  the  Supreme 
Court  of  the  Stale, 

Jeferaon  Branch  Bank  T.  BkeUey,  66  U.  8. 1 
Black,  436  (17: 178);  Bridge  Pr<q>rteior»  v.  Ho- 
bokenL.dil.Co.eSV,  8.  1  Wall.  116(17:571), 
and  other  cases  cited  in  New  Orleam  Water- 
works  Co.  V.  Louitiana  Sugar  lUf.  Co.  126  U. 
8.86.  87  (31:614). 

A  contract  existed  exempting  thU  franchise 
ttom  the  new  burden  of  liabuity  for  conse> 
quential  damages. 

Cooley,  OoDst.  Llm.  279;  Flanten  Bank  t. 
8^,  il  U.  8.  6  How.  801  (13:  447). 

It  Is  none  the  leas  a  violation  of  tbe  constitu- 
tiooal  lobibitiou  if  the  value  of  the  ri^ht  is 
leasened,  although  the  right  may  not  directly 
be  taken  away. 

Yon  Eoffman  v.  Quiney,  71  U.  8.  4  Wall. 
685,  558  (18:408,  409);  MeOracken  v.  ffayteard. 
48  U.  8.  2  How.  608,  612  ai:  897);  Broneon  v. 
Kimie,  42  U.  8.  1  How.  811, 819  (11:  148);  Ch. 
Bridge  Co.  v.  Binghamton  Bridge  Co.  70  U. 
8.  3  Wall.  51  (18: 187);  Jefferton  Branch  Bank 
V.  Sketley,  66  t.  8. 1  Black,  436  (17:178):  Prov- 
idence Bank  v.  BiUingt,  29  U.  B.  4  Pet.  614  (7: 
989):  CharUt  River  Bridge  v.  Warren  Bridge, 
86  U.  8.  11  Pet.  420  (9:  773);  VichUmrg,  8.  ds 
P.  B.  Oo.  T.  Dennit,  116  U.  8.  665  (29:  770); 
FUteher  v.  Peek,  10  TJ.  8.  6Cranch,  87  (3: 162); 
PHwlet  V.  Oiark,  18  U.  8.  9  Cranch,  292  (3: 
786);  Fitk  v.  Jefferton  Police  Jury,  116  U.  8. 
182  (29:687);  Oreen  T.  Biddle,  81  U.  8. 8  Wheat. 
1.  84  (6:  647). 

The  charter  of  this  Railroad  Company,  not 
•pecifically  imposing  a  liability  for  consequen. 
tial  damages,  is  a  contract  exempting  it  from 
the  Bubsequent  imposition  of  eucii  liability. 

Shrunk  v.  Schuylkill  Nav.  Oo.  14  Serg.  &  R. 
71;  Monongahda  Ifav.  Oo.v.  Ooont,  6  Watts  & 
6.  UH;  Bmrg  v.  Pitttburg^  A  A.  Brido*  Oo. 
8  Watlg  ^k  8.  86;  Mifflin  v.  EiKrrUimrg,  P.  M. 
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d>L.  R.CO.  16  Pa.  182;  Nea  York  «*  S.  R.Go. 
V.  Toung,  88  Pa.  175;  Wation  v.  Pitttb.A  C.  B. 
Go.  87  Pa.  469;  Buckiealterr.WaekBoekSridg* 
Co.  88  Pa.  281;  Bald  Eagle  Boom  Co.  t.  Sand- 
enon,  81»  Pa.  402;  Bayt  w.  Om.  82  Pa  518: 
Ahl  v.  Bhoadt.  84  Pa.  819,  324;  Leteit  v.  Jtf. 
friet,  86  Pa.  840;  Lon^e  Appeal,  87  Pa.  114; 
Penntylvania  R.Go.  v.  Langdon,  92  Pa.  21;  Ly- 
coming Gat  dbW.  Qj.T.  iftfjwr,  99Pa.  616,  619. 

Where  tbe  decisions  of  a  state  court  establidi 
a  rule  of  property,  they  will  be  followed  by  the 
Supreme  Coart  of  the  United  States. 

^rgett  v.  Seligman,  107  T7.  8.  20,  33  (27: 
859,  8ffiS);  Louitviiled:  N.  R.  Co.  v.  I^lma,  10» 
U.  8.  244,  256  (27:  922,  926);  Connecticut  Mut. 
L.  Int.  Co.  V.  Cuthman,  108  TJ.  S.  61  (27:  648). 

The  contract  of  exemption  exists  and  is  en- 
forceable, notwithstanding  tbe  Act  of  1855  and 
the  Amendment  of  1857. 

Gbm.  T.  Penntylvania  Canal  Co.  66  Pa.  41, 
52,68;  Humphrey -9.  Peguet.mV.  8.  16  WalL 
244  (21:  826);  Central  R.  ABkg.  Oo.v.  Georgia, 
92  U.  8.  666  (28:  757);  Sinking  Fund  Catet,  99 
U.  8.  700,  758,  759  (25:  496,  515);  Hamilton's 
Communication  to  Senate,  Jan.  20,  1795,  8 
Hamilton's  Works,  518,  619. 

When  a  Stale  becomes  a  par^  to  a  contract, 
as  tn  the  case  before  ua,  the  same  rules  of  law 
are  applied  to  her  as  to  private  persons  under 
like  circumstances. 

Davity.Gray,  88  U.  S.  16  Wall.  203,  232(21: 
447,  457);  HtOl  v.  WiteoTmn,  108  U.  8.  6,  U 
(26:  802,  805). 

The  contract  rights  of  the  Railroad  Com  pany 
were  not  lost  by  the  acceptance  of  subsequent 
legislation. 

Monongahela  Nav.  Oo.  v.  Coon,  6  Pa.  879. 

The  rights  of  the  Railroad  Ctompany  are  not 
affected  by  the  new  Constitution,  because  the 
adoption  of  the  new  Constitution  was  not  a  valid 
exercise  of  the  Legislature's  right  to  alter,  re- 
voke or  annul  charters. 

Bouglatt  v.  Ettex  County,  88  N.  J.  L.  214; 
WooeBniry  v.  Berry,  18  Ohio  St.  456;  White  v. 
Bvraeute  &  U.  R.  Co.  14  Barb.  559. 562;  Cooley, 
(ionst.  Lim.  87,  120;  Barto  v.  Himrod,  8  N.Y. 
483,  489;  Locket  Appeal.nPfi. An,  494;Bn«w» 
V.  Fldiehner,  4  Or.  182;  Lammert  v.  UdveU. 
62  Mo.  188;  l^inton  v.  Jeteup,  82  U.  S.  15 
Wall.  454  (81:  204);  Spring  Valley  WaterWork* 
V.  Sehottter.  110  U.  8.  347  (28:  173). 

The  Railroad  Company  has  not  accepted  or 
made  itsplf  otherwise  subject  to  tbe  provisions 
of  tbe  Con  nitution  of  1874. 

McAboy  i  Appeal,  107  Pa.  648;  PiUtburgh  v. 
Penntylwiia  B.0a.4&'Ph.  355. 

The  tmmunity  from  liability  for  consequen- 
tial (lomai^es  was  not  lost  by  delay  in  thcexer^ 
cise  of  the  right  of  building  this  iinprovement. 

Philadelphia,  W.  dk  B.  R.  Oo.  v.  WiUiamt,  54 
Pa.  108;  Blaek  v.  Phila.  dRROo.  68  Pa.  249; 

Pate.  R.  Co.  v.  Saldwin,  14  Phila.  281» 
m.R-chardton  v.  ^Mn,  87.111.  188;  LtntiitiUt 
V.  Wib'e,  84  Ey.  290;  Lm  Angdet  v.  Lot  Angih 
let  VilyWater  Co.  61  Cal.  65;  Cbm.v.  New  Bed- 
ford Bridge  Co.  2  Gray.  839. 

Mettn.  M.  Haidpton  Todd,  David  T. 
Wataon  and  George  W.  Btddle,  for  defend- 
ant in  error: 

There  is  no  contract  fn  the  charter  of  tbe 
plaintiff  in  error  that  it  shall  be  exempt  from 
liability  to  make  Just  compeniationfoT  proper- 
ty injured  and  destroyed  I7  the  eonitructloD 
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or  eDlargemeDt  ei  their  woriu,  higbwayi  or 

ImprovemeDts. 

CoDfititutioD  of  Pb.  art.  XVI,  §  8;  Declara- 
tion of  Rights,  In  tbe  Constitution  of  1776,  art. 
VIII;  Conrtitution  of  1790,  art.  IX.  §  10;  Con- 
ititution  of  1888,  art.  VII.  g  4;  Philadelphia  d 
T.  R.  G<f»  Cau,  6  Wbart.  2.^;  StrutJiert  v.  i>u»- 
kirk,  W.AP.R  Go.  87  Pa.  282;  O'Connor  v. 
Patalmrgh,  18  Pa. 189;  Monongahela  Nav.Co.Y. 
CooTU,  e  Watts  &  S.  114:  PittAurgh,  B.  A  B. 
R.  Co.  T.  AfeOlMkep,  1  Cent.  Rep.  619, 110  Pa. 
436;  CoDstitutioQal  Debates.  Vol.  8,  S87-600; 
Puiey  T.  Allegheny,  98  Pa.  623. 

The  charter  of  the  plaintiff  in  emv  la  sub- 
ject to  the  genera)  laws  and  to  such  cbaDgea  as 
may  be  made  tberete. 

Be  Provident  IniA.  for  Savtngt,  9  Cusb.  604, 
•11;  Neuton  y.  Mahoning  Covnty,  100  U.  S. 
548,657(25:710,  711);  Morawetz.  Priv.  Corp. 

g>d  ed.}^§  1063. 1066, 1067:  Hare,  Am.  Const 
w,  609;  Cooley,  Const.  Llm.  674  (4ih  ed.) 
710;  NeUon  t.  Vermont  AC  R  a>.36Yt  718; 
Branin  v.  Gonneceieut  <Ss  P.  S.  R.  Go.  81  Vt. 
222;  Thorpe  v.  RvtlandAB.  B.  Co.  27  Vt.  140; 
Frankford  &  P.  P.  R.  Go.  t.  Phila,  68  Pa.  119; 
Baltimore  d  S.  R.  Co.  v.  JfeaUt,  61  U.  &  10 
How.  896.  400  <1S:  469). 

Police  power  extends  to  persons  and  prop- 
erty and  cannot  be  abridgeo  eren  by  legi^ 
tiou. 

BotUm  Beer  Co.  t.  Mom.  97  U.  S.  8S  (34:991). 

A  State  may  at  any  time  alter  tbe  laws,  reg- 
ulating procedure  and  provide  new  remedies 
for  tbe  ascertainment  of  justice. 

Cairo  AF,B.Co.  t.  Hecht,  96  17.  8.  170  (24: 
tM);  Pumpeltp  r.  QreenBay  A  M.  OaruU  Co.  80 
U.  S.  18  Wall.  166  (20:657);  Hare.  Am.  Const. 
Law,  847;  TFifitinstm  ?.  Ldand,  27  U.  S.  2  Pet. 
657  (7:  648):  Botton,  G.dM.R.  Co.  v.  State,  83 
N.  H.  216;  S.  W.  R  Go.  7.  Pavlk.  24  Ga.  868; 
Duncan  t.  Pa.  B.  Co.  94  Pa.  435;  Long't  Ap- 
peal. 87  Pa.  117. 

Exemption  from  future  general  legislation 
can  never  be  implied;  there  mtist  be  an  express 
contract. 

Hare,  Am.  Const.  Law,  661,  668  et  teg.; 
Tucker  v.  Fergiteon.  80  U.  S.  23  Wall.  627  (32: 
806);  Promdenu  Bank  v.  Billings,  29  U.  8.  4 
Pet.  514  (7:989);  Gilman  v.Sheboygan,  67U.  8. 
8  Black,  610  (17:805);  Chritt  Church  v.  Phila- 
delphia County,  66C  6.  24  How.  800  (16:  602); 
JT.  W.  y^rtaUing  Co.  v.  Hyde  Park,  97  U.  8. 
659  (24: 1086);  Newton  v.  Mahoning  County,  100 
U.  8.  548,  661  (36:710,  712). 

The  privilege  of  taking  private  property  for 
public  use  is  such  .  a  element  of  sovereignty 
tbat  it  cannot  be  granted  so  as  to  preclude  fu- 
tare  legislative  control  of  its  sobseqnent  exer- 
fnse. 

Cooley,  Const.  Llm.  624;  Hare,  Am.  Const. 
Law.  331,  383, 631;  People  v.  Brooklyn,  4  N.  Y. 
419,  424;  Mott^.  Jb.  A  0>.  SO  Pa.  9;  Breumter 
T.  Hough.  10  N.  H.  188. 

By  reaA>n  of  tbe  plaintiff  in  error  having  ac- 
cepted additional  privileges  and  amendments 
to  its  charier  since  tbe  Act  of  May  b,  1855,  and 
tbe  AmeDdments  of  the  Constitution  of  Penn- 
sylvania of  1857,  it  subjected  its  charter  to  tbe 
power  of  tbe  Legislature  to  alter  tbe  same. 

Pa.  H.  Co.  T.  Langdon,  92  Pa.  21;  i^.  R.  Co. 
y.  Duncan.  3  Cent.  Rep.  661,  111  Pa.  861; 
Monangahela Nav.  Go.  v.  Coon.  6 Pa.  fm-.Union 
Pau.  R.  Co.  T.  PhUa.  101  U.  8.  628,  689,  640 
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(25:912,  914,  916);  Tomtineon  T.  Jeuup,  89  U. 
a  16  Wall.  454  (21:  204). 

By  reason  of  tbe  plaintiff  in  error  having  ac- 
cepted tbe  benefit  oi  a  general  law  passed  smce 
tiie  sdopUoD  of  the  raisUng  Constitution  of 
Pennsylvania,  it  is  within  tbe  provisions  of  sec- 
tion 2,  article  XVI,  of  tbat  instrument,  and 
therefore,  holds  its  charter  subject  to  the  pro- 
visions of  tbe  Constitution. 

Siewart'e  Appeal,  66  Pa.  418;  Cohen  v.  Wil- 
kinaon,  1  Macn.  &  Q.  481:  Logan  v.  Earl  of 
Courtown,  18  Beav.  22:  People  v.  Albany  tt  V. 
R.  Co.  34  N.  T.  267;  Com.  v.  Erie  d  2f.  E.  R. 
Co.  37  Pa.  839;  Black  T.  Canal  Co.  24  N.  J.  Eq. 
476;  Stetene  v.  Paterton  d  N.  R.  Co.  34  N.  J. 
L.  687;  Newton  v.  Mahoning  County.  100  U.  8. 
648,661  (26:710.  H2);  Pitttlmrgh  Junction  R. 
Co'i  Appeal,  4  Cent.  Rep.  263,  132  Pa.  511; 
Dillon,  Mun.  Corp.  660;  Springfield  v.  Connect- 
ieut  River  R  Co.  A  Cusb.  63;  Re  Botton  d  A. 
R  Co.  GSN.Y,  674:  Gakt  v.  Phila.  d  E.  R 
Go.  87  Fa.  807;  Eo^yrem  Ckmetery  Atto.  t. 
NmB  Haven.  48  Conn.  884;  Bridge  Co.  v.  N.  H. 
Bridge  Co.  7  N.  H.  85;  Central  R.  Co.  v.  Penn- 
Mltania  R  Co.  81  N.  J.  Eq.  476,  14  Am.  L. 
Rev.  186. 

Mr.  Jvitiee  Blfttchford  delivered  the  opin- 
ion of  tbe  court: 

This  la  an  action  on  the  case,  brought  in 
Jane,  1881,  by  George  R.  Duncan  against  The 
Pennsylvania  Railitud  Company,  a  Pennsyl- 
vania corporation,  in  the  Clourt  of  Common 
Pleas,  No.  2,  for  the  County  of  Philadelphia, 
Pennsylvania.  Tbe  plaintiff  sued  as  tbe  owner 
in  fee  of  a  piece  of  land,  with  the  buildings, 
wharves  and  improvements  tbereon,  situaled 
at  the  nonhwestcomerof  Twenty-Third  Street 
and  Filbert  Street,  in  tbe  City  of  Philadelphia, 
and  extending  380  feet  and  11  inches  alone  tbe 
west  side  of  Twenty- Third  Street,  and  426  feet 
from  that  corner  along  the  north  side  of  Filbert 
Street,  to  low-water  mark  on  tbe  Schuylkill 
River. 

Tbe  dedarallon  alleged  tbat  the  defendant 
bad  constructed  along  and  upon  Filbert  Street, 
and  in  front  of  tbe  premises  of  tbe  plaintiff,  an 
elevated  railroad,  placed  on  iron  and  stone  pil- 
lars set  at  the  euro-lines  in  Filbert  Street,  at 
intervals  iongitudinally  of  60  feet,  more  or 
leaa,  and  at  an  elevation  of  at  least  30  feet 
above  tbe  established  grade  of  Filbert  Street, 
and  had  constructed  an  abutment  for  tbe  sus- 
taining of  a  bridge  superstructure  across  (he 
Schuylkill  River,  on  the  eastern  aide  of  said 
river  and  in  tbe  middle  of  Filbert  Street,  in 
front  of  tbe  premises  of  the  plaintiff,  and  hod 
constructed,  oppoifte  Filbert  Street,  in  the 
channel  of  the  river,  two  piers  to  further  sup- 
port tbe  bridge  superstructure,  the  bridge  and 
tbe  elevated  railroad  making  a  continuous  line 
of  railway,  operated  by  the  defendant,  to  trans- 
port freight  and  passengers  in  cars  drawn  by 
steam  locomotives;  tbat  Twenty-Third  Street 
and  Filbert  Street,  at  the  place  in  question, 
were  public  highways  of  the  City  of  Fbiludel- 
pbia;  that  tbe  construction  by  the  defendant  of 
tbe  elevated  railroad,  and  of  the  abutment  and 
pier  for  the  support  of  the  bridge  superslruc 
ture,  and  the  operaUon  and  use  of  the  elevated 
railroad  to  transport  freight  and  passengers  in 
cars  drawn  by  steam  locomotives,  and  the 
noise,  burning  cinders,  smoke,  dust  and  dirt, 
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incidrnl  to  the  use  of  such  railroad,  had  ia- 
Jureil  llie  pluiutiff  ia  the  eujoymeot  of  bis 
prcDiisL's,  and  had  rendered  the  same  iocom- 
tnodious,  and  of  little  or  uo  value  to  liim,  and 
Liid  deprived  him  of  the  fice  use  of  Filbert 
Sircct  as  a  highway,  and  of  free  access  to  aod 
liom  llie  vrburves  on  tbe  river  front  of  bis 

EroiK-rty,  by  the  river  as  well  as  hy  Filbert 
irect,  itnd  Iifld  greatly  depreciated  the  value 
of  the  wharves;  and  that  the  iajuries  were  com* 
milted  on  the  IQrst  of  June,  1881.  and  at  all 
times  since. 

The  ek'vnted  railroad  la  question  was  built 
by  ihiMtefeDdant  in  1860  and  1881,  and  was 
oiwiitd  for  freight  ia  April,  1881,  and  for  pas- 
sengers in  December,  1881.  It  is  known  aa 
tbe  Filbert  Street  extension,  and  crosses  the 
Schuylkill  Hiver  a  short  distance  above  Mar- 
ket Street,  and  ends  at  Broad  Street.  From 
Twenty-First  Street  west  to  the  river  the  tracks 
were  laid  upon  a  structure  of  wooden  and  iron 
beams  directly  over  the  cartway  of  the  street, 
and  were  sus'lained  by  iron  pillars  some  18 
Indies  square,  resting  upon  the  footway  inside 
of  the  curb-line.  This  was  tbe  case  along  the 
whole  length  of  tbe  south  dde  of  the  plaintiff's 
pro|)erty ,  the  structure  being  some  40  feet  high, 
and  the  railing  or  guard  along  the  track  com- 
ing wiiliin  one  or  two  feet  of  ihe  wall  of  tbe 
plaiiitiU's  building.  None  of  the  plaintiff's 
property  wns  actually  taken  by  the  defendant, 
but  the  action  was  brought  for  the  coosequen- 
ttal  damages  caused  by  uxe  construction  cn  tbe 
railroad  and  Its  ase  and  operation. 

Tbe  defendant  set  up,  among  other  defenses, 
tb:it  it  bad  tbe  right  to  do  what  it  had  done, 
without  liability  to  the  plaintiff,  by  virtue  of 
its  charter,  contained  in  an  Act  passed  by  the 
Legislature  of  Pennsylvania,  April  13.  1846 
178]  (Uwsof  1846,  No.  p.  813),  and  by  virtue 
of  a  further  Act  of  that  Legislature,  passed 
May  16,  1^57  (Laws  of  1857.  No.  579,  p.  51«). 
'The  case  was  tried  before  tbe  court  and  a 
ury,  and  resulted  in  a  verdict  for  the  plaintiff, 
or  $20,000,  for  which  Tamount,  with  costs,  he 
had  judgment.  On  a  writ  of  error,  tbe  Judg- 
ment was  affirmed  by  the  Supreme  Court  of 
Pennsylvania (/Vnnn/aania  R.  Co.  v.  Duncan, 
111  Pa.  852  [2  Cent.  Rep.  651}),  and  the  defend- 
ant has  brought  the  case  to  this  court  by  a  writ 
of  error  to  the  court  of  first  instance,  to  which 
the  record  bad  been  remitted.  Duncan  having 
died,  hia  administrator  has  been  substituted  as 
-defcndiint  in  error. 

The  federal  question  iavplved  is  whether  tbe 
Acts  of  1846  and  1857  constituted  a  contract 
between  the  Htate  and  the  defendant,  relieving 
tbe  defendant  from  liability  in  this  suit,  and 
whether  such  contract  was  of  such  a  character 
that  its  obligation  could  not  be  Impaired  by 
subsequent  legislation  by  the  State. 

It  is  first  necessary  to  see  whatare  the  provis- 
ions of  the  statutes  on  which  the  defendant 
relies. 

The  11th  section  of  the  Act  of  1846  gave  au- 
thoritv  to  the  defendant  to  construct  a  railroad 
from  tiarrisburg  to  Pittsburg,  with  a  branch  to 
Erie,  and  gave  toil  tbe  right  to  enter  upon  and 
occupy  all  land  necessary  for  the  purpose,  and 
to  "takf"  the  necessary  materials  from  any 
land  adjoining  or  in  tbe  neighborhood  of  the 
raibroad  so  to  be  constructed,  "  Provided,  That 
«uch  compensation  shall  be  made,  wcnnd,  or 

«70 


tendered  to  the  owner  or  owners  of  any  such 
lands  or  materials  aa  shall  be  agreed  upon  be- 
tween the  parties,  or  In  ancb  manner  aa  is  here- 
after mentioned:  Pnmdtd  furVur,  That  the 
timber  used  in  tbe  construction  or  repair  of 
said  railroad  shall  be  obtained  from  tbe  owners 
thereof  only  by  agreement  or  purchase."  The 
12th  section  provided  for  the  fixing  nf  such 
compensation,  when  not  agreed  upon,  through 
a  petition  to  the  coort  of  quarter aesdons  of  the 
proper  county.  Tbe  17tb  section  contained 
this  provision:  "  And  it  shall  be  lawful  tot  the 
said  Company,  la  the  manner  and  subject  to 
the  conditions  and  provisions  hereinbefore  pro- 
vided, in  relation  to  tbe  main  line  of  their  rail- 
road by  this  Act  authorized  to  be  made,  to 
make  such  lateral  railroads  or  branches,  lead-  [79] 
ing  from  the  main  line  of  their  said  railroad,  to 
such  convenient  pUceor  points,  in  either  of  the 
counties  into  or  through  which  the  said  main 
line  of  their  road  may  pass,  as  the  president  and 
directors  may  deem  advantageous,  and  suited 
to  promote  the  convenience  of  tbe  inhabitants 
thereof,  and  the  interests  of  said  Company." 

By  the  fourth  section  of  the  Act  of  March  27, 
1848  (Uws  of  1848.  No.  224.  p.  274),  passed  as 
a  supplement  to  the  Act  of  1846.  provision  was 
mode  for  ascertaining,  through  the  action  of 
the  court  of  common  pleas  of  tbe  proper  coun- 
ty, the  damages  sustained  by  tbe  owner  of  land 
or  materials  "taken"  by  the  defendant,  in  case 
such  compensMion  could  not  be  agreed  upon. 
Section  6  of  that  Act  provided  as  follows: 
"  That  If  said  Saflroad  Company  shall  find 
necessary  to  change  the  site  of  any  portion  of 
any  turnpike  or  public  road,  they  shall  cause 
the  same  to  be  reconstructed  forthwith,  at  their 
own  proper  expense,  on  the  most  favorable  lo- 
cation, and  in  as  perfect  a  manner  as  tbe  origi- 
nal road :  Provided,  That  the  damages  Ineurned 
in  changing  tbe  location  of  any  road  author- 
ized by  this  section  shall  be  ascertained  and 
paid  by  said  Company  in  the  same  maooer  as 
is  provided  for  in  regard  to  the  location  ^and 
construction  of  their  own  road." 

By  section  1  of  an  Act  passed  April  12. 1851 
(Laws  of  1851.  No.  297,  p.  916),  It  was  provided 
that  the  fifth  section  of  tbe  Act  of  1848  should 
be  so  construed  aa  to  iDClnde  the  streeta,  lanes, 
and  all^  In  any  town,  braong^  or  cl^  tbrou^ 
which  the  road  passed. 

By  the.Act  of  May  16,  1857,  before  referred 
to,  provisiou  was  made  for  the  sale  at  public 
auction  of  the  whole  main  line  of  the  public 
works  of  tbe  State  of  Pennsylvania,  which  in- 
cluded Tbe  Philadelphia  and  C<dumbia  Rail- 
road. The  Act  provided,  among  other  things 
(g  3),  that  it  should  be  lawful  for  any  railroad 
company  then  incorporated  by  the  State  to  pur- 
chase such  main  line  for  a  sum  not  less  than 
¥7,600,000;  and  that  if  The  Pennsylvania  Rail- 
rtuid  Company  should  become  the  purchaser  at 
such  public  sale  or  by  assignment  (which  as* 
aignment  the  Act  provided  for),  it  should  pav  ia 
addition  to  tbe  purchase  money  of  not  less  tnan 
$7,500,000  the  further  sum  of  $1,500,000,  and  [80] 
^ould,  in  condderation  thereof,  have  forever 
certain  exemptions  from  taxation.  This  pro- 
vision In  regard  to  taxation  was  held  unconsli- 
tutional  hj  the  Bapreme  Court  of  Fenn^lvanla 
in  Mott  V.  Ftnntgltania  B.  Cb.  80  Pa.  9,  a  de- 
cision made  before  tbe  sale  took  place.  Tba 
third  iBcUon  of  the  Act  ftmber  provided  that  U 
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■hould  be  law  f  ul  for  the  purchaser '  'to  straight- 
en  and  improve  the  said  Philadelphia  and  Co- 
lumbia Railroad,  and  to  extend  the  same  to  the 
Delaware  RiTer,  in  the  City  of  Philadelphia." 
The  lltb  section  of  the  Act  provided  as  fol- 
loWB:  "That  should  any  company  already  in- 
corporated by  this  CommoDwealtfa  become  the 

Eurchaser  of^ said  main  lioe,  they  shall  possess, 
old  and  use  the  same  under  the  provisioos  of 
their  Act  of  incorporation  and  any  supple- 
ments thereto,  modified,  however,  so  as  to  em- 
brace all  the  privileges,  restrictions  and  condi- 
tions granted  by  this  Act  in  addition  thereto; 
and  au  provisions  in  said  ort^nal  Act  and  any 
supplements  inconsistent  with  the  privileges 
herein  granted  shall  be  and  the  same  are  here- 
by repealed." 

At  a  meeting  of  the  Rtockbolders  of  the  de- 
fendant, held  00  the  20th  of  Julv,  1857.  for  the 

Eirpose  of  accepting  or  rejectfoe  the  provis- 
ns  of  the  Act  of  1867,  and  of  considering 
such  action  as  the  directors  of  the  defendant 
had  taken  in  pursuance  of  that  Act,  subject  to 
the  approval  of  the  stockholders,  it  was  re- 
•olved,  that  the  stockholders  of  the  defendant 
accepted  the  provisions  of  the  Act,  ao  far  as 
the  same  In  anv  way  related  to  or  affected  the 
defendant,  and  ratified  and  approved  of  such 
action  as  bad  been  taken  by  the  board  of  di- 
rectors of  the  defendant,  in  purchasing  the 
said  main  line  of  the  public  works,  pursuant 
to  the  provisions  of  that  Act,  for  the  sum  of 
$?.S00,000.  The  safe  at  public  auction  had 
taken  place  on  the  25th  of  June,  1857,  and  the 
property  had  been  purchased  by  the  defend- 
ant for  the  sum  above  meDtioned.  On  the  31st 
of  July,  1857.  the  State  conveyed  by  deed  poll 
to  the  defendant  the  properlysopurchased,  de- 
scribed as  in  the  margin.' 
[81]  By  the  Constitution  of  Pennsylvania  of  1878, 
which  took  effect  January  1,  1874,  it  waspro- 
Tided  as  follows,  by  section  8  of  article  ^VI: 
'*  Municipal  and  other  corporations  and  indi- 
viduals invested  with  the  privilege  of  taking 
piivate  propertv  for  public  use  shall  make  just 
compensation  for  property  taken,  injured  or 
destroyed,  by  the  construction  or  enlargement 
of  their  works,  bighwavs  or  improvements, 
which  compensation  shall  be  paid  or  secured 
before  such  taking,  injury  or  destmction." 

With  these  premises,  we  are  prepared  to  con- 
tfder  the  views  taken  of  this  case  by  the  8n- 


prenie  Court  of  Pennsylvania.  That  court 
gave  its  assent  to  the  principle  that  the  cIjartiT 
of  the  defendant  waa  inviolable.  It  further 
stated  that  the  framers  of  the  Constitution  of 
1873  did  not  intend  to  repeal  any  of  the  provis- 
ions of  that  charter.  It  held  that  section  8  of 
article  XVI  of  that  Constitution  Included  not 
only  then  existing  municipal  corporations,  but  [8S] 
also  then  existing  "  other  corporations.''  It 
further  held,  that  the  defendant  did  not  derive 
its  authority  to  build  the  branch  road  in  ques- 
tion, from  the  western  side  of  the  Schuylkill 
River  through  Filbert  Street,  from  the  Act  of 
1846,  because  that  Act  embraced  only  the  power 
to  build  and  operate  a  road  from  Harrisburg  to 
Pittsburg :  but  that  it  derived  such  auihofily 
from  the  Act  of  May,  1857.  In  the  11th  section 
thereof,  before  quoted ;  and  that  the  conven- 
tion which  made  the  Constitution  of  1873  had 
the  power  to  subject  the  defendant's  exercise 
of  the  right  of  eminent  domain  to  tlie  provision 
that  it  should  make  just  compensation,  not 
only  for  the  property  which  it  might  choose  to 
"take,"  in  the  strict  sense  of  that  word,  but 
also  for  such  as  it  might  injure  or  destroy. 

We  think  these  views  are  sound.  There  was 
no  such  contract  between  the  State  and  the  de- 
fendant, prior  to  the  Constitution  of  1873,  as 
prevented  the  subjection  of  the  defendant  by 
thai  Constitution  to  tJie  liability  forconsrquen- 
tial  damages  arising  from  its  construction  of 
this  elevated  road  in  1880  and  1881.  Prior  to 
the  Constitution  of  1878,  and  under  the  consti- 
tutional provisions  eztoting  in  Pennsylvania 
before  that  time,  the  Supreme  Court  of  that 
State  had  uniformly  held  that  a  corporation 
with  such  provisions  in  its  charter  as  those  con- 
tained in  the  charter  of  the  defendant,  was  lia- 
ble, in  exercising  the  right  of  eminent  domain, 
to  compensate  only  for  property  actually 
taken,  and  not  for  a  depreciation  of  adjacetrt 
property.  The  eighth  section  of  article  XVI 
of  the  CJonstituttoQ  of  1873  wasadopted  in  view 
of  those  decisions,  and  for  the  purpose  of  rem- 
edying the  injurv  to  individual  citizens  caused 
by  the  nonliability  of  corporations  for  such 
consequential  damages.  Although  It  may  have 
been  the  law  In  respect  to  the  defendant,  prior 
to  the  Constitution  of  1878,  (hat  under  its  char- 
ter and  the  statutes  In  regard  to  It,  it  was  not 
liable  for  such  consequential  damages,  yet  there 
was  no  contract  in  that  charter,  or  in  any  stnt- 


I'Tbe  whole  mala  tine  of  the  public  works  be- 
tween the  Mid  CIttes  of  Philadelphia  and  Pittsburg, 
In  the  State  of  Pennaylvaaia,  oonalsUov of  Tlie  Phil- 
adelphia and  OidumUa  Bsilroad,  Tba  AllefftaeDjr 
Portaire  BaUroad,  Including:  the  new  road  to  avoid 
the  iDcUned  planes,  with  the  neoeasary  and  oonven- 
lent  width  for  the  proper  use  of  said  railroads,  tlie 
Bastem  DlTWon  of  the  Peonsylvanla  Okmal,  from 
Ocriambla  to  the  fonotlon,  the  Juniata  Dlvlalon 
«f  the  PennsrlVRnbi  Canal  from  the  Jnnotloii 
to  the  eastern  terminus  of  The  AUe«heiir  Port- 
age RaUroad,  and  the  Western  Division  of  the 
Fennsrlvfuda  Canal,  from  the  Western  termtnus 
of  The  AUegbenr  Portage  Railroad  to  Pittsburg, 
and  including  also  the  right,  title  and  Interest 
of  the  Commonwealth  in  the  bridge  over  the  8u»- 
quebaana,  at  Duncan^  Island,  together  with  the 
Mune  interest  in  the  surplus  water-power  of  aald 
eanala,  Mrltli  tbo  right  to  panAase  and  hold  euoh 
lands  as  may  be  ntetamry  to  make  the  sameavalla- 
•Ue;  and  ^  the  reservolis,  nyahlnery,  looomo- 
Its  U.S. 


tlves,  cars,  trucks.  Btattocuy  englnee,  workshops, 
tools,  water  stations,  toU-faousea,  offices,  stock  and 
materials  whatsoever  and  wheresoever  thereunto 
belonging  or  held  for  the  use  of  the  same,  and  to- 
gether wlib  all  the  right,  tide.  Interest,  claim  and 
demands  of  the  Commonwealth  of  Pennsrlvanla  to 
all  property— real,  persooal  and  mixed— beloaglag 
unto  or  used  to  oonneotloo  with  the  same  br  the 
aald  Commonwealth,  and  together  with  all  and 
singular  other  the  buildings.  Improvements,  pow- 
ers, aothoriUea,  ways,  means  and  remedies,  estates 
and  Intereats,  rights,  memb*rn.  inoldenta,  lltMrtles. 
privileges,  easements,  franchlaes.  emoluments,  re- 
versions, remainders,  reota,  laauea,  profits,  bere- 
dltamentfl  and  appurtenances  of  what  mune,  nat- 
ure, or  kind  aoever  thereto  belonglngor  inanr  wise 
appertaining,  which  hy  foroe  and  virtue  of  the 
laid  recited  Act  of  AasemblT  and  the  provisions 
thereof  were  meant  and  Intended  and  of  right  ought 
tobe  herebr  •asigned  and  tnnsfened  thec^ 
wtth." 
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nte  in  ngard  to  the  defeDdaot,  prior  to  the 
ConatitutioD  of  1873,  that  It  should  always  be 
exempt  from  such  liability,  or  that  tbe  Sute, 
by  a  new  coosiituiioiial  provisioD,  or  the  Legis- 
lature, should  not  bave  power  to  impose  sucli 
[831  UaUlitT  upon  it,  in  cases  which  should  arise 
•Fter  the  exercise  of  such  power.  But  the  de- 
fendant took  its  original  charter  subject  to  the 
general  law  of  tbe  Stale,  and  to  such  changes 
as  misbt  be  made  in  such  jieneral  taw,  and  sub- 
ject to  future  constitutiocat  provisions  or  fu- 
ture frenenil  legislation,  since  there  was  no  prior 
coDtractwith  Uiedefendant,  exemptiogit  ftom 
liability  to  such  future  general  legislation,  in 
respect  of  the  subject  matter  iorolved. 

This  principle  is  well  set  forth  in  the  opinion 
of  the  justices  of  the  Supreme  Judicial  Court 
of  Massachusetts,  given  by  them  in  answer  to 
a  question  submitted  to  them  by  the  Senate  of 
that  Commonwealth,  in  Re  /VMufenf  ItuiitU- 
Uon  for  Savings,  9  Gush .  fi04.  See  also  Nelaon 
T.  Vermont  A  O.  B.  Co.  28  Vt.  717;  T/iorpe  v. 
RuUand  A  B.  R.  Co.  27  Vt.  140;  Branin  v. 
Connecticut  dk  P.  R.R  Co.  81  Vt.  214;  Frank- 
ford  <e  P.  P.  R.  Co.  v.  Philadelpfiia,  58  Pa. 
119-  Baltimore  <ft  8.  R.  Co.  v.  NM,  51  U.  3. 
10  How.  385,  899,  400  [13:  4691;  PUmpelti/  t. 
Green  Bay  dt  M.  Canal  Co.  80  U.  8.  18  Wall 
166  [20:  5571;  Cairo  tt  F.  B.  Co.  T.  Jlee/it,  95 
U.  8.  168,  170  [34:  423,  4241;  Botton  Beer  Co. 
T.  ManachuKtf,  97  U.  8.  25,  82.  83  [24:  989, 
9921:  tt'ewton  v.  Mahoning  County,  100  U.  8. 
648,  557  [25;  710,  711];  Minouri  Pae.  R  Co. 
V.  Huma,  115  U.  B.  512  [29:463];  1  Hare,  Am. 
Const.  Law,  609, 610;  2  Morawetz,  Priv.  Corp. 
(2d  ed.)^^  1062,  1065,  1007;  Cooley,  Coost. 
Lim.  (4th  ed.)  *574,  716. 

The  provirion  contained  In  the  Constitution 
of  1873  was  merely  a  restraint  upon  the  future 
exercise  by  the  defendant  of  the  right  of  emi- 
nent domain  imparted  to  it  by  tbe  State.  By 
its  terms  it  imposes  a  restraint  only  upon  cor- 
porations and  individuals  invested  with  tbe 
privilege  of  taking  priTate  property  for  public 
use,  and  extends  the  right  to  compeDsation, 
previously  existing,  for  property  taken,  to  com- 
penaation  for  property  injured  or  destroyed  by 
tbe  construction  or  eolarf^ment  of  works,  high- 
ways or  improvements,  made  or  constructed 
by  such  corporations  or  individuals.  Sucli  pro- 
vision is  eminently  just,  and  is  intended  for  tbe 
protection  of  the  dtizen,  the  value  of  whose 

firoperty  may  he  as  effectually  destroyed  as  If 
t  were  in  fact  taken  and  occupied.  The  im- 
position of  such  a  liability  is  of  the  same  pur- 
[841  P°^^  ^  imposition  of  a  liability  for  damages 
for  injuries  causing  death,  which  result  from 
negligeDCe,  upon  corporations  which  bad  not 
been  previously  subjected  their  charters  to 
•uch  Uability.  BotUm,  0.  A  M.  R.  Co.  t.  State, 
82  N.  H.  315;  Southtoettern  B.  Co.  v.  Ftnilk,  24 
Oa.  856;  DuHCan  v.  Penneyhania  RCo.HP^ 
435;  Georgia  R.  dk  Bkg.  Co.  v.  Smith.  128U.  8. 
174  [32;  877J;  Cooley,  Const.  Lim.  (4th  ed.) 
•681,  734;  1  Hare,  Am.  Const.  Law.  421. 

Nor  will  the  exemption  claimed  from  future 
general  legislation,  either  by  •  coDstltutional 
provision  or  by  an  Act  of  -the  Legislature,  be 
■dniitted  to  exUt.  unless  It  is  expressly  given, 
or  unlesi  it  follows  by  an  implication  equally 
clear  with  express  words.  In  tbe  present  case 
t^e  statutory  Novisions  existing  prior  to  tbe 
Constitution  of  1878.  in  fiavoi  of  the  defendant, 
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cannot  be  properly  interpreted  so  as  to  hold 
that  the  Stale  parted  with  Its  prerogative  of  im- 
posing tbe  liability  in  qnestion.io  regard  to 
future  transactions.  Proeidenee  Bank  v.  Bii- 
lingt,  29  U.  a  4  Pet  614  17:  9891;  Charle$ 
River  Bridge  v.  Warren  Bridge,  86  U.  S.  11 
Pet.  420  [9:  778];  Christ  Church  v.  Philadel- 
phia County.  66  U.  8.  34  How.  800  [16:  603]; 
Gilman  r.  Sheboygan.  67  U.  8.  3  Black,  610 
[17:  8051;  Tucker  v.  Ferguaon,  89  U.  8.  39 
Wall,  m  [33:  8051;  Northieeatem  FifrtiliHng 
Co.  V.  Ofde  Park.  VI  U.  S.  669 [24: 1086];  Jfiw- 
monv.  Mahoniiu  County,  100  U.  8.  648,  S61 
[36:  710,  712];  2  Hare,  Am.  Const  Law.  661, 
663.  664. 
Jw^ment  afirmed. 


JOSBPH  ARON.  Appt..  |84] 

T, 

THE  MANHATTAN  RAILWAY  COM- 
PANY. 

(See  B.  0.  Bepoiter^  ed.  M-ffL> 

Patent  far  improsement  in  railw^r-oir  galee— 
eld  meehajMrn—patentabte  ntndty—old  in- 
ttrumentalitiei. 

L  The  combinations  referred  to  in  tbe  several 
elalnuin  the  patent  No.  S88.«H,  imnted  to  JoseiA 
Aron,  as  aarivnee  of  William  W,  BcsenOeld.  Hov. 
la,  1688,  for  an  Improvement  In  railway-car  gates, 
are  merelran  application  to  a  oew  situation  ol 
old  devicea  which  had  been  previously  applied  to 
aaalofKius  uses. 
2.  Hecbanism  for  opening  and  elosInK  apertures 
dffltiuit  from  the  operator,  in  which  tbe  devices 
used  for  the  purpose  are  the  mechanical  equiv- 
alents of  those  employed  t>r  the  said  patentee,  is 
old ;  aad  vhat  be  did  was  to  adapt  wel  l-known  de> 
vloea  to  the  speoUt  purpose  mentioned  In  tbe 
patent 

8,  The  patentee  is  entitled  to  the  merit  of  being  tlie 
first  to  ooncelve  of  the  oonvrateooe  and  utllltjr  ol 
a  gate  opening  and  closioff  meohantam  which  eao 
be  operated  efBcieatly  by  an  attendantin  the  new 
Bltuatlon;  tHitbiarighttoapatentmuattestupoD 
tbe  novelty  of  the  means  be  oontrives  to  oarrr 
bis  idea  Into  practical  applIcaUon. 
4.  If  changes  In  old  instrumentallttesto  adapt  them 
to  the  use  contemplated  Involve  onlytbeezerdae 
of  ordinary  mechanical  sldll,  ttiey  do  notsanctlon 
the  patent  „_  , 
[No.  48.] 

Argued  Oct,  98, »,  S889.  DeeSOedSoe.  11, 1389. 

APPEAL  from  a  decree  of  tbe  Cfaeait  Court 
of  the  United  Stales  for  tbe  Soutberu  Dis- 
trict of  New  York,  dismlssiuR  a  suit  in  equity 
to  recover  for  tbe  infringement  of  letters- patent 
No.  288,494,  granted  to  the  plaintiff  as  tbe  as- 
signee of  William  W.  Roseofield.  the  inventor, 
Nov.  18, 1888,  for  an  improvement  in  railway- 
car  gates.  Affirmed. 
The  facts  are  stated  in  the  opinion. 

2 pinion  below,  26  Fed.  Rep.  814. 
r.  H.  B.  PUUpp,  for  appellant. 
A  combination  of  old  devices  in  which  the 
novelty  consists  essentially  in  the  arrangement 
I  or  location  of  one  of  them  with  respect  to  the 
other  has  often  been  of  the  ftreatest  utility  and 
value,  and  patents  therefor  have  been  sustained 
I  both  in  England  and  in  thia  country. 
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fimnow  r.  Otbornt.  78  U.  S.  U  Wall.  616 
(SO:  8B);  Smith  v.  Gooiti/ear  D.  V.  Co.  98  U.  S. 
496(88:  054);  WOitterLoom  Co.y.  JHggina,  105 
U.  S.  S91  (36:  1181). 

Mestn.  Julien  T.  Davies  and  Edwin  H. 
Brown,  for  appellee: 

The  patent  is  bad  upon  its  face.  No  patent- 
able invcatioD  is  defined  by  these  claims. 

MerHa  t.  TetmoM,  94  U.  8.  B68  (24:  886); 
Refirtone  Bridge  Co.  v.  Phmnix  Iron  Go.  95  U. 
a  274(34:  844);  Milter  t.  Bridgeport  Bram  Co. 
104  U.  8.860(26:  788);  Union  Water- Meter  Co. 
T.  Beeper,  101  U.  8.  882(25:  1024);  Gage  v. 
fferring,  107  U.  8.  640  (27:  601);  Fay  v. 
Cordeeman,  109  U.  8.  420  (37:  08^;  WMte  t. 
Bunbar.  119  U.  8.  47  (SO:  808):  Weir  t.  Jfor 
den,  128  U.  8.  96(81:  645). 

The  appellHDt  must  abow  that  the  production 
of  the  aJleged  improTement  ioTolTed  the  exer- 
cise of  the  inveDii»e  faculty. 

Atlantic  Works  v.  Brady,  107  U.  8.  192 
(27:  488);  PhiUipe  t.  Betroit,  111  U.  8.  608 
(28:  638);  HoUittfr  v.  Benedict  A  B.  Mfg.  Co. 
lis  U.  8.  09  (28:  901):  nompeon  v.  Boteedier, 
114  U.  S.  1  (29:  76). 

The  court  vlU  lake  judldal  notice  of  the  prior 
itate  of  the  art. 

Bunbar  t.  Meyere.  94  T7.  8.  198  (24:  S8); 
Terhune  v.  PliilUpi,  99  U.  8.  692,  593(25:  298, 
284);  Slavi$on  7.  Grand  Street.  P.  P.  di  F.  R 
Co.  107  U.  8.  654(27:  578):  Kingv.  Oallun,  109 
U.  S.  99,  101  (87:  870.  871);  PhiBipev.  Betroit, 
111  U.  S.  006(28:  SSS);  Broten  Piper,  91  U. 
S.  87  (23:  200);  i4A  /Toui  t.  iViman.  6  Sawv. 
662;  drier  v.  JTfl*,  180  U.  8.  429  (80:  717). 

Anj  alteration  or  modiflcalloo  which  In- 
Tolves  only  the  exercise  of  ordinaiy  mechanical 
•kill  does  not  sanction  the  patent 

fia.  H.  Co.  V.  Loeomot^  S.  8.  TVueib  Of.  110 
U.  8.  498(88:  986);  Btaker.BanF^neieeo.m 
V.  8.  682  (28:  1071);  Stephtnmn  v.  Brooklyn 
Croee  Toitn  B.  Co.  114  U.  8.  ISS  (29:  69). 

Appellant's  claims  do  not  cover  combina- 
tions. 

Hiateher  Beating  Co.  t.  Burtit,  121  U.  8. 296 
(80:  945):  Ftekaring^.  McCuOough,  104  U.  8. 
817  (86:  781). 

IBS]     Mr.  Jiietiee  Blatebford  deUreied  the  opin- 
ion of  ibe  court: 

This  is  a  suit  in  equity,  brought  by  Joseph 
AroD  against  The  Manhattan  Railway  Com- 
pany, tn  the  Circuit  Court  of  the  United  States 
for  the  Southern  District  of  New  York,  to  re- 
cover for  tbe  infringement  of  IctterB-patent  No. 
288,494.  granted  10  tbe  plaintiff,  as  the  assignee 
of  WilHnro  W.  Rosenfleld,  the  inventor,  Nov- 
ember 13,  1888.  for  an  "improvement  in  rail- 
way-car gates,"  the'appHcaiion  for  the  patent 
having  l>ecn  aied  April  8,  1888.  Tbe  clKuit 
court,  held  by  Jvdoe  Wallace,  dismissed  the 
hill,  and  tbe  pbintlfl  baa  appealed. 

The  specilicaticm  of  the  patent  says:  "  Id 
many  cinsses  of  railway  cars,  and  particularly 
those  used  upon  the  elf  ited  ana  other  city 
railways,  it  has  been  found  uecessary.  In  order 
to  prevent  passengers  from  falling  from  the 
tnfo.  and  also  to  prevent  pencms  from  at- 
tempt! w  to  nt  off  orra  a  ear  while  la  motion, 
to  provide  the  entrances  to  the  car  platforms 
with  gates,  by  which  they  can  be  closed  except 
at  ttkt  proper  times.  These  gates  are  osually  in 
charge  of  a  guard  or  atten^mt,  whoae  du^  It 
ISS  U.  8. 


is  to  close  tbe  gatci  before  the  train  commence 
to  move,  and  to  open  them  only  after  the  train 
has  ccmie  to  a  full  stop.  As  there  Is  usually  bat 
one  guard  or  attendant  stationed  between  each 
two  adjoining  cars,  it  follows  that  to  open  or 
close  both  gates  he  must  pass  around  from  one 
to  tbe  other  of  tbe  adjoining  platforms.  This 

Kssing  from  one  platform  to  tbe  other,  besides 
Ing  a  source  of  annoyance  to  tbe  guard,  oc- 
casions some  delay,  which  la  very  annoying  to 
the  passengerd,  particularly  at  times  when  a  [86] 
large  number  are  required  to  get  off  or  on  a  car 
in  a  very  short  time.  It  la  the  object  of  tbe 
P'^nt  Invention,  among  other  things,  to  pro- 
vide means  by  which  the  guard  or  atteoaant 
can,  without  changing  his  podtlon,  open  or 
close  both  gates  sfmujtaneously  and  with  the 
least  possible  delay.  To  that  end  one  feature 
of  the  invention  consists  In  providing  tbe  gates 
with  connections  so  arranged  that  any  two  ad- 
joining gates  can  be  simultaneously  opened  or 
closed  by  tbe  guard  while  alanding  in  the  pas- 
sageway leading  from  one  of  the  can  to  the 
other." 

Tbe  drawings  annexed  to  tbe  patent  repre- 
sent two  ordinary  railway  cars,  with  platforms 
adjoining  each  other,  and  tbe  usual  entrances 
from  tbe  station  platform,  and  gates  of  the  ordi* 
nary  construction  for  closing  such  entrances. 
The  gates  are  hinged  in  the  usual  manner  to 
posts  which  rise  from  the  comers  of  the  plat- 
forms, and  close  against  the  usual  jambs  which 
project  from  tbe  iddes  of  the  cars.  Tbe  plat- 
forms are  provided  with  the  usual  guard-rail* 
ings,  extending  inward  from  the  above  men- 
tioned posts  to  similar  posts  which  are  located 
a  snflicient  distance  apart  to  leave  a  passage- 
way from  one  car  to  the  other.  Wnen  tht 
gates  are  thua  arranged  it  is  necessary,  in  order 
to  close  or  open  both  gates,  for  the  guard  to 
pass  from  one  platform  around  tbe  Inner  post 
to  the  opposite  platform,  thus  causing  some 
delay  in  opening  and  clonog  one  of  the  gates, 
adding  to  tbe  labor  of  the  guard  and  causine 
annoyance  to  tbe  passen^r*.  In  order  to  avoid 
this,  each  of  tbe  gates  is  provided,  at  a  suitable 
distance  from  Its  hinge,  with  a  curved  lever, 
which  extends  rearward  and  terminates  a  short 
distance  outside  of  tbe  guard-railing.  This 
lever  is  connected  by  a  link,  «,  with  a  rod,/, 
which  slides  in  or  on  a  suitable  bearing  secured 
to  tbe  guard-railing,  and  is  provided  at  Its 
inner  end  with  a  handle  by  which  it  can  be 
operated.  The  guard  or  attendant,  while  atand- 
ing  in  the  passagewi^  can,  by  grasping  the 
two  bandies  and  pushing  or  pulfiog  tbe  rod^ 
/,  open  or  close  both  gates  simultaneously  and 
without  loss  of  time. 

The  specification  states  that  the  rods,  /,  will 
preferably  be  provided  with  some  form  of 
locking  mechanism  by  which  the  gates  can  be  [ST] 
fastenM  tn  their  opened  or  closed  positions; 
and  that  such  locking  may  be  accomplished  by 
having  the  bandies  pivoted  to  the  rods,  /,  as 
shown,  and  provided  witfa  extensions  which 
can  be  turned  so  as  to  extend  In  front  of  the 
inner  posts  and  bold  the  gates  closed,  or  so  as 
to  lie  in  tbe  rear  of  lugs  and  hold  the  gatea 
open.  It  then  describes  an  arrangement  wher^ 
the  rods,  /,  and  links,  e,  mav  be  placed 
upon  the  inside  of  the  guard-railings,  as  well 
as  upon  tbe  outside;  ana  also  an  arrangemect 
by  which  tha  connections  for  operating  the 
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galea  may,  if  desired,  be  placed  beneath  the 
platforms;  and  also  aa  arrangemeat  vberebj 
the  gates  may  be  so  hinged  as  to  lie  agaiost  the 
body  of  the  car  when  opea,  iosiead  of  aninst 
the  guard  railings;  and  also  bd  arrangemeot 
whereby  aliding  gales  may  be  used  lostead  of 
Bwiogiog  gates. 

There  are  six  claims  Id  the  patent,  only  the 
first  five  of  which  ore  iuTolved  in  the  present 
case.    They  are  as  follows: 

"  1.  The  combination,  with  a  gate  arranged 
to  close  the  side  entrance  to  a  car  platform,  of 
BQ  operating  handle  located  at  or  near  lUc  inner 
end  of  tbe  platform  guard-rail,  and  means  con- 
necting said  gate  and  handle,  whereby  tbe 
attendant  may  open  and  close  the  nte  while 
Btaoding  at  tlie  end  of  said  guard-rail,  substan- 
tially as  de^^cribed. 

"2.  Tbe  combination,  with  gates  arranged 
to  close  the  side  entraacea  to  the  adjoining  plat- 
fomis  of  two  cars,  of  operating  handles  located 
at  or  near  tbe  inner  ends  of  the  platform  guard- 
rails, and  means  connecting  said  gates  and 
bandies,  whereby  the  attendant  may  open  or 
close  both  gates  simultaneously  while  standing 
at  ihe  ends  of  said  guard-rails,  substantially  aa 
described. 

"8.  The  combination,  with  a  railway  car' 
and  its  platform,  having  an  end  guard-rail, 
by  which  a  side  entrance  thereto  is  provided, 
of  a  gate  for  closing  said  entrance,  a  rod,  aa/, 
eliding  in  or  on  guides  secured  to  said  guard- 
rail, and  a  link,  as  e,  connected  to  saic  gate 
and  rod,  uU  substantially  as  described. 

''4.  The  combination,  with  a  railway  car 
and  its  platform,  having  an  end  guard-rail,  by 
which  a  side  entrance  thereto  is  provided,  of  a 
swinging  gate  for  closing  said  entrance,  a  rod, 
as/,  sliding  In  or  on  a  guide  secured  to  said 
rail,  a  link,  as  e,  connected  to  said  gate  and 
rod,  and  means  for  locking  said  gate  in  its 
clised  position,  all  substantially  as  described. 

"  5.  Tbe  combination,  witli  gates  arranged 
to  close  the  side  entrances  to  the  adjoining  plat- 
forms of  two  cars,  of  rods,  aa  /,  sliding  in  or 
on  guides  secured  to  tbe  guard-rails  of  said 
platforms,  and  links,  as  «,  connected  to  said 
gates  and  rods,  substantially  as  described." 

The  o^nion  of  Ju^e  Wallace  Is  reported  In 
26  Fed.  Sep.  814  Tbe  only  question  he  con- 
sidered was  that  of  the  patentalde  novelty  of 
the  improvement,  saying: 

"  A  brief  reference  to  the  prior  state  of  the 
art  will  indicate  that  the  combinations  referred 
to  in  the  several  claims  are  merely  an  applica- 
tion to  a  new  situation  of  old  devices  which 
had  been  previously  applied  to  analogous  uses. 
Devices  to  open  and  close  an  aperture  at  a  dis- 
tance from  the  operator,  in  a  great  varietr  of 
forms,  were  old.  As  illustrations  of  those 
things  which  are  matters  of  common  knowl- 
edge, and  of  which  the  court  will  take  judicial 
not  ice,  it  is  sufficient  to  allude  to  the  strap  used 
by  tbe  driver  at  the  front  of  the  omnibus  to 
open  and  close  the  rear  door;  to  Uie  devices  for 
opening  or  closing  valves  at  a  distance^  in 
steam  and  hydraulic  apparatus;  and  to  tbe 
devices  used  at  railway  switches  for  opening 
and  closing  the  rails. 

"  Referring  to  tbe  prior  state  of  the  art,  oi 
S74 
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shown  by  various  prior  patents  which  have  been 
introduced  in  evidence.  It  appears  abo  that 
mechanism  to  open  and  close  the  entrance  to 
passenger  cars  at  a  point  distant  from  the  ope- 
rator was  likewise  old;  as,  where  the  operator 
standing  upon  the  front  platform  employed 
such  mechanism  to  open  or  close  a  door  at  the 
rear  platform.  One  prior  patent  alone,  Ibeone 
granted  to  John  Stephenson  September  15. 1874, 
shows  five  methods  of  closing  and  opening  the 
rear  doon  of  street  cars  from  the  hont  plat- 
form. 

"  Mechanism  for  closing  and  opening  aper- 
tures at  a  distance  from  the  operator,  in  which 
the  same  devices  were  employed  as  are  em* 
ployed  by  tbe  patentee,  was  old,  and  la  dia- 
closed  in  a  number  of  earlier  patents,  which 
have  been  put  in  evidence.  It  will  sufSce  to 
refer  lo  two  only.  The  patent  to  Wooleosak 
of  March  11,  1)378,  for  an  improvement  in  tran- 
Bom  lifters,  describes  the  meana  for  openins 
and  closing  the  transom  as  cooslstlDg  of  a  hid- 
ing rod,  which  Is  coooected  by  a  plroted  link  to 
the  arm  of  the  transom  frame.  The  patent  to 
Corrigan,  granted  April  16, 1878,  for  an  li;n- 
provementin  blind  adjusters,  whereby  outside 
blinds  are  opened  and  closed  without  lifting  tbe 
window-soab,  describes  as  tbe  mechanism  em- 
ployed B  sliding  bar  connected  by  a  pivoted 
link  with  a  hinged  shutter.  In  both  of  these 
patents  the  aperture  to  be  opened  and  closed  at 
a  distance  from  tbe  operator — ^In  the  one  case  a 
shutter  and  in  tbe  other  a  transom — Is  opened 
and  closed,  as  is  the  case  in  tbe  patent  in  suit, 
by  pushing  or  pulling  the  sliding  rod  or  bar. 
In  both  of  these  patents  theiie  is  likewise  de- 
scribed a  locking  device  by  meana  of  wbich 
the  slidlug  rod  or  bar  is  retuned  In  a  fixed  po- 
sition, so  that  the  shutter  or  the  transom  will 
remain  fastened  when  opened  or  closed,  at  tbe 
option  of  the  operator;  thus  showing  opening, 
Closing,  and  locking  apparatus  in  all  essentials 
like  that  of  the  patent  In  suit.  Moreover,  tbe 
patent  to  Corrigan  shows  this  apparatus  ar- 
ranged to  open  and  close  the  two  sbutten  of 
the  window,  at  the  option  of  the  operatOT.  dmul- 
taneoualy,  Ihe  sliding  bars  being  ao  arranged 
as  to  be  pushed  or  pulled  each  one  hanaof 
the  operator. 

"  Mechanism  for  opening  and  closing  aper- 
tures distant  from  tbe  operator,  in  which  the 
devices  used  (or  the  purpose  are  the  mechan- 
ical equivalents  of  tfaoee  employed  by  tbe  pat- 
entee, is  shown  to  be  old  by  a  large  number  of 
patents  which  have  been  put  in  evidence. 

"  This  partial  exhibit  of  tbe  prior  state  of 
tiie  art  demonstrates  that  what  tbe  patentee  did 
was  to  adapt  well-known  devices  to  the  special 
purpose  to  which  he  contemplated  their  appli- 
cation. It  was  necessary  that  the  gate  should 
swing  Inward  to  open  and  ontwara  to  close; 
that  tbe  sliding  rod  should  be  located  where  it 
would  be  out  of  the  way  of  passengers  enter- 
ing or  leaving  the  platform;  and  that  the  end 
orbandte  of  tbe  rod  should  be  located  where 
It  could  be  conveniently  operated  by  the  at- 
tendant, without  Inconveniencing  ou^oing  or 
incoming  passengers.  The  new  situation  oc* 
quired  adequate  modifications  of  existing  de- 
vices for  opening  and  closiog  an  aperture  at  a 
distance  from  the  operator,  appropriate  to  the 
new  occasion.  Accordhigly,  the  patentee  loca- 
ted the  rods  on  bearings  secuxtd  to  the  guard- 
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nils,  with  their  bandies  near  tbe  passageway 
formed  by  the  space  or  opcoing  near  tbe  mid- 
dle of  tbe  guard-rail.  Ii  this  required  iaven- 
tion,  bis  improvement  was  tbe  proper  subject 
of  a  patent  He  did  nothiog  more  and  nothing 
less  than  this.  It  seems  impossible  to  doubt 
that  any  (»mpetent  mechanic  familiar  with  de- 
vices well  known  in  the  state  of  the  art,  could 
have  done  this  readily  and  successfully,  upon 
the  mere  suggestion  of  the  purpose  which  it 
was  desirable  to  effect  When  it  was  done  as 
10  one  car  platform,  it  was  only  requisite  to 
duplicate  it  upon  another  to  make  the  improve- 
meot  of  tbe  patentee  In  all  its  length  and 
bread  th. 

"  Tbe  patentee  Is  entitled  to  tbe  merit  of  be- 
ing the  first  to  conceive  of  tbe  convenience  and 
utuity  of  a  gate  opening  and  closing  mechan- 
ism which  could  be  operated  efficiently  by  an 
attendant  in  the  new  situation.  His  right  to  a 
patent,  however,  must  rest  upon  the  novelty  of 
the  means  be  contrives  to  carry  his  idea  mto 
practical  application.  It  rarely  happens  that 
old  instrumentalities  are  so  perfectly  adapted 
for  a  use  for  which  they  were  not  originally 
inlended  aa  not  to  require  any  alteration  or 
modification.  If  these  changes  involve  only 
the  exercise  of  ordinary  mechanical  skill,  they 
do  not  sanction  the  patent;  and,  in  most  of  the 
adjudged  cases  where  it  has  been  held  that  the 
appIib^Uon  of  old  devices  to  a  new  use  was  not 
patentaUe,  there  were  chan^  of  form,  pro- 
portion or  organization  of  this  character  which 
were  necessary  to  accommodate  them  to  tbe 
Dew  occasion.  The  present  case  falls  within 
this  categoiy." 

We  €oneur  in  IAms  eum.  and  affim  the  de- 
cree    Mtf  Qirmi%  OowFt. 
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Wtnat  Atom,  whaX  it. 

Tbo  decree  la  not  final  and  Is  not  appealable,  irtiere 
the  aoaon  la  for  an  injunctton  restraininff  de- 
fendant from  oommltCiDg  furtlier  treapaam  on 
tbe  mineral  and  ore  In  land  or  removing  the  same 
andlfor  an  aooountof  tlie  QuanUty  and  value  of 
tbe  ore  taken  from  the  land  bj  the  defendant 
and  the  decree  grants  the  Injuoctioo,  and  orders 
an  aooomitiug,  but  the  aooount  remains  to  be 
taken. 

[No.  61.1 

Argued  Nov.  1, 1889.     Decided  Not.  11, 1889. 

APPEAL  from  a  decree  of  tbe  Circnil  Court 
of  the  Uniied  States  for  the  Eastern  Dis- 
trict of  Arkansas,  enjoining  tbe  defendant  from 
entering  upon  or  removing  mineral  from  land 
and  ordering  an  account  taken  of  tbe  quantity 
and  value  <h  tbe  mineral  already  removed  by 
tbe  defendant  from  tbe  land,  and  that  the  de- 
fendant account  to  tbe  plaintiff  for  its  value, 
and  appointing  a  master  to  take  aaid  account 

MoEB.— Aa  to  what  k  a  final  deeree,  sea  not*  to 
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and  to  hear  evidence  and  report  (be  same  to. 
tbe  court.  Dismissed. 

Tbe  facts  aix:  slated  !n  tbe  opinion. 

Meatrt.  U.  M.  St  G.  B.  Rose  for  appellant 

Mt.  O.  N.  Tillman  for  api^ellee. 

Mr,  <7tMft<M  Blatcbford  delivered  the  opin- 
ion of  the  court: 

This  is  a  suit  in  equity,  brought  in  tbe  Cir- 
cult  Court  of  tbe  United  Slates  for  the  Eastern 
District  of  Arkansas,  by  Matt  Martin  against 
Tbe  Keystone  Manganese  and  Iron  Company. 

The  bill  alleges  that  tbe  plaintiff,  owoing  a 
piece  of  land  in  Independence  County,  Arkun- 
saSt  conveyed  It,  in  June,  1853,  with  other 
lands,  to  one  Smith  and  his  heirs  forever,  sub- 
ject to  tbe  condition  that  Martin  retninerl  to  liis 
heirs,  representatives  and  assigns  "  a  periietual 
and  unlimited  right  in  fee  to  all  the  F^touei^  and 
minerals  tiiat  ma^  be  in  or  upon  said  I:ll1d^,  and 
full  and  unquestioned  power  and  right  to  cuter 
said  lands  for  tbe  purpose  of  di^tug,  quairy- 
ing  and  mioing  upon  sold  lands,  with  full 
power  and  right  of  ingress  and  egress  thereto 
and  therefrom,  and  upon  said  lands  to  remain 
and  erect  buildings  tbereoo,  and  to  use  such 
timber  and  other  materials  us  may  be  conven- 
ient and  proper  for  tbe  excavation,  preserva- 
tion, manufacture  and  removal  of  such  stones  [02] 
and  minerals  and  improvements  as  may  be  con- 
nected with  the  working  of  said  stones  and 
minerals,  it  being  well  understood  by  the  par- 
ties hereto  that  tbe  right  of  sale  and  all  else  is 
hereby  conveyed  to  said  Thomas  C  Smith,  ex- 
cept Ibe  right  to  the  stones  and  minerals  on 
said  lands,  which,  with  all  needful  and  proper 
rights  and  privileges  to  obtain,  prepare  for 
market,  and  remove  the  same,  are  expressly  re- 
served from  sale."  Tbe  deed  was  executed  by 
Martin  alone. 

Tbe  bill  further  alleges  that  ever  since  said 
deed  the  plaintiff  has  been  and  now  is  in  the 
possession  of  tbe  mineral  and  ore  in  and  upon 
the  land;  that  there  are  large  and  valuable  de- 
pmlts  of  manganese  therein;  and  (hat  the  de- 
fendant, In  DMember,  1885,  unlawfully  enter- 
ed upon  said  mineral  deposits  and  began  to 
mine  and  remove  therefrom  the  maniranese, 
and  had  carried  it  away,  to  the  value  of  more 
than  $5,000.  It  prays  for  an  Injunction  re- 
straining the  defendant  from  the  commission 
of  further  trespasses  during  tbe  pendency  of 
tbe  suit;  that  an  account  be  bad  of  tbe  quan- 
tity and  value  of  the  ore  taken  by  the  defend- 
ant from  the  land:  and  that  it  be  decreed  to 
account  to  the  plaintiff  therefor,  and  be  perpet- 
ually enjoined  from  further  trespassing  upon 
the  mineral  and  ore  in  tbe  land. 

Tbe  defendant  put  In  an  answer,  setting  up 
Its  right  to  mine  and  remove  the  manganese 
ore  by  virtue  of  Its  having  obtained  such  right, 
for  a  specified  period  of  time,  from  persona 
who  bad  become  the  owners  of  the  land 
tbrougb  a  sale  of  It  for  the  nonpayment  of 
taxes,  and  also  setting  up  a  Statute  of  Limita- 
tions. 

After  a  replication,  proofs  were  taken  on 
both  ddes,  and  the  circuit  court  decided  in 
favor  of  the  plaintiff,  upon  tbe  ground  that, 
under  Uie  laws  of  Arkansas  in  force  at  tbe  time 
tbe  taxes  were  assessed,  for  the  nonpayment 
of  which  the  land  waa  sold,  it  was  necestety 
that  tbe  mine,  having  been  aeparated  from  the 
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lorface  Mil.  should  be  separately  assessed,  and 
It  could  not  be  sold  for  taxes,  except  upon  such 
en  assessment;  and  that  neither  the  ntine,  nor 
the  mineral  In  it,  was,  in  the  present  case,  as- 
sessed or  sold.  The  court  raaae  a  decree  per> 
T93]  petually  eu  joining  the  defendant  from  entering 
upon  or  removing  the  mineral  or  any  part 
thereof  from  the  land,  and  further  ordering 
tbat  an  account  be  taken  of  the  quantity  and 
Talue  of  the  mineral  and  ore  already  removed 
by  the  defendant  from  the  land,  and  that  the 
defendant  account  to  the  plaintiff  for  its  value, 
and  appolDting  a  master  to  take  paid  account 
and  to  bear  evidence  and  report  tbe  same  to 
the  court.  From  tbat  decree  tbe  defendant 
has  appealed  to  tbia  court,  and  the  case  has 
been  argued  by  the  appellee  on  Ita  merits  and 
submit^  on  a  printed  brief  by  the  appellant. 

We  think  that  thedecree  is  not  a  final  decree, 
and  that  this  court  has  no  jurisdiction  of  the 
appeal.  The  decree  is  not  final,  because  it 
does  not  dispoae  of  the  entire  controversy  be- 
tween the  parties.  Tbe  bill  prays  only  for  an 
iDjunction  and  an  account  of  the  quantity  and 
value  of  the  ore  taken  from  the  land  by  the  de- 
feodnnt.  The  injunction  la  {rranted,  but  the 
account  remains  to  be  taken.  The  case  is  not 
one  where  nothing  remains  to  be  done  by  tbe 
court  below  except  to  execute  ministerialty  Its 
decree.  In  all  cases  like  tbe  one  before  as  this 
court  has  uniformly  held  tbat  tbe  decree  was 
not  final  and  was  not  appealable. 

Tbe  principal  cases  in  which  it  has  held  that 
the  decree  was  not  appealable,  because  not 
final,  are  the  following:  The  Paimyra,  28 
U.  S.  10  Wheat.  603  [6:8751;  ftrWJWv.  Four- 
niquet,  47TJ.  S.  6  How.  206T12: 4061;  Pulliam 
T.  Christian.  47  U.  8.  0  How.  209  [13:  4091; 
Barnard  v.  Gibaon.  48  U.  8.  7  How.  660  [12: 
8571;  Craighead  v.  Wihon,  59  U.  8.  18  How. 
199ll5:  332J;aefcv.  ffuMf;i,60U.  8. 19  How. 
283  [15:  668];  Humitton  v.  Staintliorp,  69  U.  S. 
2  Wall.  106 [17:9051;  NoHk  Carolina  R.  Co.  v. 
Steaaey,  00  U.  8.  33  Wall.  405  [23:  136];  Bott- 
wiek  V.  Brinkerhoff,  106  U.  8.  8  [37: 731;  Grant 
T.  Pfianix  In*,  th.  106  TT.  8.  429  [77:  2871; 
DaineMY.KendaU,  119  U.  8.  68  [80:805];  Par- 
tona  V.  Rcbinton,  122  tJ.  8.  112  [80:  1122]; 
while  the  decree  has  been  held  final,  for  the 

Surposes  of  an  appeal,  io  Ray  v.  Lata,  7  U.  8. 8 
Tanch,  179[2:  4041.:  Whiting  Y.Bankqf  11.8. 
88  U.  8  18  Pet.  6  [10:  881;  iWyv.  Otmrad, 
47  n.  8.  6  How.  201  [13:  404];  BronaonY.  La 
CrosteAM.  B.  Go.  ifjJ.  8.  2  Black,  628  [17: 
869]:  St.  Louis.  J.  M.  A  S.  R.  Co.  v.  SouOiem 
Bxpret*  Co.  108  U  8.  24  [27:  636];  Ex  parte 
Jforton.  108  U.  8.  387 [27:709];  Wintkroplron 
Co.  T.  Meeker,  109  U.  8.  180  [27:  898]. 
In  77i!ei\tfniyFa,  a  prize  case,  the  captors  bad 
(94]  filed  a  libel  In  the  district  oourt,  and  tnat  court 
had  dismissed  It,  without  costs  and  damages 
against  the  captors.  The  circuit  court  aflSrmed 
the  decree  of  restitution,  with  costs  and  dam- 
ages. The  libelants  having  appealed  to  this 
court,  the  appeal  was  dismissed,  on  the  ground 
that  Ihe  decree  of  tbecircuit  court  was  not  fioal. 
Chief  .futtiee'iUmltaM  saying:  '*Tbe  damages 
remain  undisposed  of,  and  ui  appeal  may  still 
lie  upon  that  part  of  tbe  decree  awarding  dam- 
ages. The  whole  cause  is  not,  therefore,  final- 
ly determined  in  the  circuit  court;  and  we  are 
of  opinion  tbat  tbe  cause  cannot  be  divided  so 
as  to  bring  up  anoceaiirely  dIstiDct  parti  of  If 
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In  PerMna  t.  FoumUftut  tbe  drcuit  comt 
decreed  tbat  the  plaintiffs  were  entitled  to  two 
sevenths  of  certain  property,  and  referred  tbe 
matter  to  a  master  to  talie  and  report  an  ao- 
count  of  it,  and  reserved  all  other  matters  In 
controversy  until  the  coming  in  of  the  master's 
report.  It  was  held  tbat  that  was  not  an  ap- 
peataUe  decree,  Ohirf  Justice  Taney  saying: 
"Tbe  appellant  la  not  injured  by  denying  htm 
an  appeal  in  this  stage  of  the  proceedings,  be* 
cause  these  loterlocutoiy  orders  and  decrees  re- 
main underthecontrolof  tbe  circuitcourt,  and 
subject  to  their  revision,  until  the  master's  re- 
port comes  in  and  is  finally  acted  upon  1^  tbe 
court,  and  tbe  whole  of  the  matters  in  contro- 
versy between  the  parties  disposed  of  by  a  final 
decree.  And  upon  an  appeal  from  that  decree 
every  matter  in  dispute  will  be  open  to  the  par- 
ties in  this  court,  and  may  all  be  heard  and  de- 
cided at  tbe  same  time." 

In  PuUiam  v.  ChriiAicM  a  decree  of  tbe  cir- 
cuit court  set  adde  a  deed  made  by  a  bankrupt 
before  his  bankruptcy,  and  dtiected  tbe  tni» 
tees  under  that  deed  to  deliver  over  to  the  as- 
signee in  bankruptcy  all  tbe  property  remain- 
ing undispoeed  of  in  their  hands,  but  without 
deciding  how  far  tbe  trustees  might  be  liable 
to  the  assignee  for  the  proceeds  of  sales  pre- 
▼iousiT  mftde  and  paid  away  to  tbe  creditors, 
and  directed  an  account  to  be  taken  of  these 
last-mentioned  sums,  in  order  to  a  final  decree. 
It  was  held  that  tbe  decree  was  not  appealable, 
Mr  Justice  McLean  saying:  "There  is  no  sale 
or  change  of  tbe  property  ordered  which  can 
operate  injuriously  to  the  parties." 

In  Barnard  v.  &»&Mn,  the  suit  was  one  for  [95] 
the  infringement  of  letters-patent.  By  the  de- 
cree of  the  circuit  court  a  perpetual  injunclioa 
was  awarded,  and  it  was  referred  to  a  master 
to  ascertain  and  report  the  damages  which  the 
plaintiff  bad  sustained.  It  was  held  that  the 
decree  was  not  appealable.  Thedetueeiti  tbat 
case  was  In  all  substaottal  particulars  like  the 
decree  in  the  present  case. 

In  Orais^Md  t.  WUmm,  the  decree  of  the 
circuit  court  ascertained  tbe  bdrahlp  of  tbe 
plaintiffs  and  their  relative  rights  In  a  succes- 
sion, butreferred  It  to  a  master  to  state  accouott 
between  the  plaintiffs  and  defendants,  and  as- 
certain how  much  property  remained  in  the 
bands  of  the  latter,  and  how  much  bad  been 
sold,  with  tbe  prkies,  and  to  ascertain  what 
might  be  due  from  either  of  tbe  defendants  to 
the  plaintiffs.  It  was  held  that  the  decree  was 
not  appealable. 

In  Beebe  v.  Buetdl,  tbe  bill  prayed  that  tbe 
defendants  might  be  ordered  to  convey  to  the 
plaintiff  certain  pieces  of  propertr,  which  tt 
was  alleged  they  fraudulently  witnbeld  from 
him,  ana  account  for  tbe  rents  and  inoflts. 
The  circuit  court  decreed  tbat  the  defendants 
should  execute  certain  conveyances  and  lurreD- 
der  possession,  and  then  referred  the  matter  to 
a  master  to  take  an  account  of  the  rents  and 
profits,  jiving  instructions  in  reirard  to  tbe 
manner  of  taking  iL  This  court  slated  that 
the  object  of  the  statute  In  regard  to  appeals 
was  to  prevent  a  case  from  coming  to  this  court 
from  tbe  courts  below  In  which  the  whole  con- 
Uoversy  had  not  been  determined  finally,  and 
that  such  final  determination  might  be  had  In 
this  court;  and  that  whenever  the  whole  oon* 
troversy  Jiad  been  determined      the  drcuit 
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court,  and  miDlxterial  duties  oair  were  to  be 
performed,  altbougb  an  amouDt  due  remnloed 
to  be  ascertained,  the  decree  was  final.  The 
decree  in  that  case  waa  held  not  to  be  appeal- 
able. 

la  Bumiston  t.  Stainthorp,  wbEch  wae  a  pat- 
ent suit,  the  decree  was  like  that  io  Barnard 
T.  Qibtm,  and  the  appeal  was  dismissed . 

In  North  Carolina  R.  Co.  t.  Sicoiey  it  was 
held  that  a  decree  of  foreclosure  and  sale  was 
not  final,  In  the  sense  which  allowed  an  appeal 
from  it,  so  long  as  the  amount  due  upon  the 
:M]  debt  bad  not  been  determined,  and  the  prop- 
ertT  to  be  »ld  had  not  been  ascertMned  and 
defined. 

In  Bottteiek  r.  Brinkerhoff,  Chief  Juttice 
Waiie  stated  the  principle  as  follows:  "The 
rule  is  well  settled  and  oi  loof:  staodlnf;,  that  a 
judgment  or  decrve,  to  be  final,  wiujin  the 
meaning  of  that  term  as  used  in  the  Acts  of 
Congress  giving  this  court  jurisdiction  .on  ap- 
peals and  writs  of  error,  must  termlDate  the 
litigation  between  the  paHies  on  the  merits  of 
the  case,  so  that  If  there  should  be  an  afflnn- 
ance  bert,  the  court  below  would  have  nothing 
to  do  but  to  execute  the  judgment  or  decree  it 
bad  already  rendered." 

This  view  was  repeated  in  Orant  Ftimnix 
Jn$.  Co.,  where  an  appeal  by  the  defendant 
from  a  decree  In  a  foreclosure  suit  was  dis- 
missed,  the  decree  neither  finding  tbc  amount 
due  nor  ordering  a  sale  of  the  mortgaged  prop- 
erty, altbougb  It  overruled  the  defeuae,  de- 
clared the  plaiDtl£r  to  be  the  holder  of  the  mort- 
gage, and,  in  order  to  ascertain  the  amountdue 
to  It  and  other  lien  creditors  and  for  taxes,  re- 
ferred the  case  to  a  master,  and  appointed  a 
receiver  to  take  chaige  of  the  property. 

In  Dainae  v.  Kendall  the  principle  was 
i^ain  asserted  that  "a  decree,  to  be  floal  for 
the  purposes  of  an  appeal,  must  leave  the  case 
In  such  a  condition  that  if  there  be  an  affirm' 
anoe  here  the  court  below  will  have  nothing  to 
do  but  execute  the  decree  it  has  already  en- 
tered." 

The  same  view  was  maintained  in  Panont 
T.  Rabiiuon. 

It  remains  to  see  the  principle  upon  which 
this  court  has  acted  in  holding  decrees  to  be 
appealable  as  final  decrees. 

hi  Bag  Law  It  was  held  that  a  decree  for 
•  tale  under  a  mortgage  was  an  appealable  de- 
cree. Of  course,  this  involves  the  proposition 
that  the  court  below  had  ascertained  and  fixed 
the  amount  due  under  the  mortgage. 

In  WJUting  v.  Bank  of  U.  8.  thjs  court  held 
that  a  decree  of  foreclosure  of  a  mortgage  and 
for  a  sale  was  a  final  decree,  and  that  it  was 
not  necessary  to  the  finality  of  It  that  the  sale 
should  have  taken  place  and  becu  conflnned. 
The  court  said  that  if  the  sale  bad  been  com- 
pleted under  the  decree,  the  title  of  the  pur- 
chaser would  not  have  been  overthrown  or  ia- 
Talidated  even  by  a  reversal  of  the  decree;  that, 
[9T]  consequently,  the  title  of  the  defendants  to  the 
land  would  nave  been  extinguished,  and  their 
redress  upon  a  reversal  would  have  been  of  a 
different  kind  from  that  of  a  restitution  of  the 
land  sold;  and  that,  under  adeciee  of  foreclos- 
tm  and  sale,  the  ulterior  proceedings  wen  but 
a  mode  of  executing  such  decree. 

A  leading  case  where  this  court  held  the  de- 
ow  below  to  be  final  was  that  of  Forgay  v. 
l«t  U.  8.        n.  &.  Book  88. 


Conrad.  The  decree  in  that  case  ordered  that 
certain  deeds  be  set  aside  as  fraudulent  and 
void;  that  certain  lands  and  slaves  be  delivered 
up  to  the  plaintiff;  that  one  of  the  defendiinta 
pay  a  certain  sum  of  money  to  the  plaintifl; 
that  the  plaintiff  have  ezecuUon  for  ttiosc  sev- 
eral matters;  and  that  the  master  take  an  ac- 
countof  the  profits  of  the  lands  and  slaves  and 
an  accotmt  of  certain  money  and  notes;  and 
then  concluded  as  follows:  "And  so  much  of 
the  Bald  bill  as  contains,  or  relates  to,  matters 
hereby  referred  to  the  master  for  a  report,  is 
retained  for  further  decree  in  the  premises;  and 
so  much  of  the  said  bill  as  is  not  now,  nor  has 
been  heretofore,  adjudged  and  decreed  upon, 
and  which  is  not  above  retained  for  the  pur> 
poses  aforesaid,  be  dismissed  without  preju- 
dice, and  that  the  said  defendants  do  pay  the 
costs."  It  was  held  that  that  decree  was  a  final 
decree  and  appealable,  Chi^  Jtutiee  Taney  sav- 
ing: "And  when  the  decree  decides  the  rlgbt 
to  the  property  in  contest,  and  directs  It  to  be 
delivered  up  oy  the  defendant  to  the  oomplain- 
ant,  or  directs  it  to  be  sold,  or  directs  the  de- 
fendant to  pay  a  certain  sura  of  money  to  the 
complainant,  and  the  complainant  is  entitled 
to  have  sncb  decree  carried  immediately  into 
excculioe,  the  decree  must  be  regarded  as  s 
final  one  to  that  extent,  and  authorizes  an  ap- 
peal to  this  court,  although  so  much  of  the  bul 
is  retained  in  the  circuit  court  as  is  necessary 
for  the  purpose  of  adjusting  by  a  further  de- 
cree the  accounts  between  Uie  parties  pursuant 
to  the  decree  passed." 

In  Broruon  v.  La  Oram  A  M.  R.  Co.  it  was 
held  that  a  decree  for  the  sale  of  mortgaged 
premises  was  a  final  decree,  settling  the  merits 
of  the  controversy,  and  that  the  subsequent 
proceedings  were  oimply  s  means  of  executing 
the  decree.  The  same  principle  was  applied 
hi  St.  LouU.  I.  if.  d  8.  R.  Co.  v.  Southern  Ex- 
prem  Co.  and  in  ^  parte  Norton. 

In  Winihrop  Iron  0>.  v.  Meeker,  It  was  held 
that  where  a  decree  decides  the  right  to  the 
properly  in  contest,  and  the  party  u  Immedi- 
ately entitled  to  have  it  carried  into  execution, 
it  is  a  final  decree,  although  the  court  below 
retains  possession  of  so  mudi  of  the  bill  as  may 
be  necessary  for  adjusting  accounts  between 
the  parties,  the  court  remarkiag  that  such  a 
case  was  dlfferrat  trcm  s  suit  by  a  patentee  to 
establish  bis  patent  and  recover  for  Infringe 
ment,  because  there  the  money  recovery  was  a 
part  of  the  subject  matter  of  the  suit 

WitJUn  the  prineipiee  eeiabtiehed  by  tht  fore- 
going eaaea,  tM  decree  now  before  us  toot  not  a 
JInat  decree^  and  t&$  appeal  mu»t  be  dimiued. 


WILLIAM  BOjBUER,  AfpL, 
e. 

DAVID  mSUUAim  JET  AL. 

«Bee  8.  a  Bivortei^  ed.  10B-10(U 

Ptlinff  diedaimer,  in  patent  nit,  after  deeitim 
— rwAsonfn^  in  egui^—praettee  e$  to  <Ns> 

1.  After  an  action  In  eqnl^  for  die  InfrlnceBwnt 
of  letten-patent  ta«l>eeD  heard  sod  deddad  apoo 
Its  merlls,  the  plalotUt  eannot  file  a  dlsdaimar  in 
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court,  or  latKxIuee  new  evldencd  upon  tbitor 
any  otber  subject,  except  at  e  rehearing  granted 
br  tbo  court,  upon  nioh  ternu  na  It  thinks  fit  to 
Impose. 

H  TbegTaiitlDBOrrefusal,abaoliitewoondltlooa1, 
of  a  rebcartnff  In  equity,  aa  of  a  new  trial  at  law, 
rests  In  the  dlacretton  of  the  couit  In  which  the 
case  has  been  heard  or  tried,  and  la  not  a  aobjeot 

of  appeal. 

I.  Where,  ufter  an  opinion  baa  been  rendered  in 
the  court  below  A^mtat/ing  a  ault  for  Infrinee- 
ment  of  letteis-pateat,  plalntlS  filed  a  disclaimer 
and  a  petition  for  reh^trlng  and  a  reboarin^  was 
irraoted  upon  payment  of  the  costa,  and  on  fail- 
ure to  paf  the  costa  a  final  decree  was  enteivd 
dismissing  the  blU  wltb  oosts,  and  the  plalntUF  ap- 
pented  to  tbls  court,— h«td,  tbat.the  terms  Imposed 
80  a  condition  precedent  to  a  rehearing  not  hav- 
ing been  oompUed  with,  the  disclaimer  was  not 
in  the  case. 

4.  The  patent  granted  to  plaintiff  Sept.  1,  1878, 
No.  806,  Ul.  for  Improvementa  Id  locks  for  satiA* 
els,  as  originally  Issued,  is  TOfd  for  want  oS 
novelty. 

[No.  62.1 

Argued  Not.  1.  ISS9.   Jieeided  ybt.  11,  1889. 

APPEAL  from  a  decree  of  the  Circuit  Court 
of  the  United  States  for  the  Southern  Dis- 
trict of  New  York,  diamissing  a  suit  in  equity 
for  the  infringement  of  letters-patent  for  im- 
provements in  locks  for  satchels.  Affirmed, 
Opinion  below,  36  Fed.  Rep.  103. 

Statement  b;  Mr.  Juttiee  Gray: 
Tin's  WHS  a  bill  in  equity  for  the  Infringement 
of  Istters-patcnt  No.  208.541,  granted  to  the 

{>laintifl  September  1,  187S,  for  improTements 
D  locks  for  satchels,  with  the  following  speci- 
flcatlon  and  claims: 

"Be  ft  known  that  I,  William  Roemer,  of 
Newark,  County  of  Essex,  and  State  of  New 
Jersey,  have  invented  a  new  and  improved  lock 
for  satchels,  traveling-bags,  etc,  of^wbich  the 
followinf;  is  a  specification: 

"This  invention  relates  to  certain  improve- 
ments in  the  construction  of  lock-cases  of  the 
kind  described  In  letters-patent  No.  190,907  and 
195,333,  which  were  granted  to  me  May  16, 
1877.  and  Spptember  18,  1877,  respectively. 

"The  principal  object  of  the  invention  Is  to 
reduce  the  expense  of  the  loek-caae,  and  to 
render  the  same  more  practical  In  form  and 
construction. 

"The  invention  consists,  principally,  in  form- 
/104]  tag  the  body  of  the  lock-case  with  open  ends, 
and  in  combining  the  same  with  cast  blocks  or 
end  pieces,  whidi  are  separately  made,  all  as 
hereinafter  more  fully  described' 

*'In  the  accompanying  drawing,  fiaure  1 
represents  a  bottom  view  of  my  improved  lock- 
case;  figure  3  is  a  vertical  longitudinal  section 
of  the  same,  and  figureSia  a  vertical  transverse 
section  of  the  same  on  the  line  c  e,  figure  1. 
Similar  letters  of  reference  indicate  correspond- 
ing  parts  in  all  the  figures. 

*Tbe  letter  *A'  in  the  drawing  represents  the 
body  or  central  porlion  of  the  lock-case.  The 
same  is  made  of  sheet  metal  or  other  suitable 
material,  and  bent  into  a  U  form,  substantially 
as  indicated  in  figure  3,  so  as  to  form  the  top 
a  and  the  sides  d  o  of  the  lock-case.  The  twt- 
torn  of  the  lock-case  is  open,  and  the  ends  of 
Uw portion,   uealso  open. 

S7» 


"B  B  are  pieces  of  cast  metal  or  other  suit- 
able material,  constructed  to  fit  into  the  open 
ends  of  the  body  A,  into  which  these  blocks  or 

Slugs  B  B  are  inserted,  as  clearly  shown  in 
gure  3.  Each  block  B  should  have  a  shoul- 
der, d,  to  limit  the  degree  of  its  insertion  into 
the  shell  A,  or  of  the  msertloD  of  the  ibell  loto 
the  block. 

"In  use  on  a  satchel  or  carpet-bag.  the  endt 
B  B,  after  being  Inserted  into  the  shell  A.  or 
vice  versa,  in  manner  stated,  are  fastened  to  the 
satchel  or  bag  by  a  bolt  or  pin  that  passes 
through  an  aperture,  e,  of  the  shell  A,  and 
through  a  corresponding  ap^ure,  /,  of  tbe 
block  B,  there  being  one  sacn  bolt  or  pin  at  or 
near  each  end  of  the  piece  A;  but  the  plugs  or 
end  pieces  B  B  may  also  be  secured  by  addi- 
tional or  separate  bolls,  if  desiied,  and  so  may 
also  the  shell  A.  The  blocks  B  may  also  serve, 
if  desired,  to  secure  the  ends  of  the  handle  or 
the  catches  which  close  tiie  jawi  of  the  bag» 
and  for  other  suitable  purpoaes. 

"The  lock  portion  proper  is,  of  course,  con- 
tained within  the  shell  A,  the  drawing  Indicat* 
ing  the  bolt  C,  which  is  moved  by  means  of 
the  handle  g.  The  other  [>arts  of  the  lock  are 
not  necessary  to  show.  By  casting  the  pieoet 
B  B  the  same  mold  may  be  used  for  both 
pieces  B  B  of  one  lock-case,  and  the  entire  case 
is  made  very  InezpensiTB  and  yet  practical. 
The  ends  are  adapted  to  shells  A  of  suitable  so 
varying  lengths. 

'''icraim-  11051 

"1.  In  a  lock-case,  the  combination  of  the 
bod^  A,  having  open  ends,  with  the  end  pieces. 
B  B,  that  are  applied  thereto,  substantially  as 
herein  shown  aiia  described. 

"3.  The  end  pieces,  B  B.  of  a  lock-case,  made 
with  shoulders  d,  for  defining  their  positions 
rc'-ative  to  the  body  A.  substantially  as  and  for 
the  purpose  specified." 

After  an  answer  denying  In  doe  form  novelty 
and  infringement,  and  a  general  replication, 
the  case  was  heard  upon  the  plcaniogs  and 
proofs  in  the  circuit  court,  which  rendered  and 
filed  an  opinion  dismissing  the  bill,  and  hold- 
ing that  while  the  defendant's  lock  would  be 
an  infringement  of  the  platnliff's  patent  if  the 
claims  were  good,  yet,  in  view  of  the  prior  state 
of  the  art,  the  claims  were  void  for  want  of 
novelty,  unleas  they  could  be  so  limited  by  con- 
struction as  to  make  end  pieces,  provided  with 
notches  or  recesses  to  hold  handle  rings  or 
catdies,  an  essential  feature  of  the  invention; 
and  that  they  could  not  be  so  limited,  because, 
although  the  drawing  showed  end  pieces  pro- 
vided with  sndi  notches,  the  notches  were  not 
in  terms  referred  to,  either  in  the  spedflcation 
or  in  the  claims,  as  a  partof  the  invention,  nor 
in  any  way  alluded  to,  except  in  the  inddental 
observation  in  the  specificauon  that  the  blocks 
or  end  pieces  "may  also  serve.  If  desired,  to  se- 
cure the  ends  of  the  bandla  or  the  catches 
which  close  the  laws  of  Uie  bsff."  86  FttL 
Rep.  108. 

Immediately  afterwards  the  plaintiff  filed  t& 
the  Patent  Office  a  disrblmer  stating  that  ho 
had  reason  to  believe  (being  so  Informed  by 
that  opinion)  that  through  inadvertence  the 
specification  and  claims  of  the  patent  were  too 
broad,  including  that  of  which  the  plaintiff 
was  not  the  first  inventor,  and,  thmfore,  dls- 
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AOtn,  flClUf.SU:  «fiM  T.  Borden,  8  Blatehf. 

Mr.  Jiutiei  Oray  deUvered  the  oidnlon  of 

the  court: 

After  the  case  had  been  beard  and  decided 
upon  its  merits,  the  plaintiff  could  oot  file  a 
disclaimer  in  court,  or  introduce  new  evidence 
upon  that  or  any  other  subject,  except  at  a  le- 
hearlng  granted  by  the  court,  upon  such  terms 
as  it  tbougbt  fit  to  Impose.  The  granting  or 
refusal,  absolute  or  conditional,  of  a  rebcarlug 
in  equity,  as  of  a  nev  trial  at  law,  resta  in  tbe 
discretion  of  tbe  court  in  which  the  case  has 
been  heard  or  tried,  and  is  not  a  subject  of  ap- 
peal. The  terms  Imposed  as  a  condition  pre- 
cedent to  a  rehearing  not  having  been  complied 
with,  the  disclaimer  was  not  in  tbe  case. 

Tbe  construction  which  tbe  court  gave  to  the 
claims  of  the  patent  as  originally  issued  was 
indisputably  correct.  So  construed,  it  is  hardly 
deniod  by  the  plainUff,  and  is  coDdodvelT 
proved  by  the  evidence,  that  the  patent  ta  vou 
for  want  of  novelty. 

Deer«e  affimed. 


1880.  SUTB  T. 

claiming  in  each  claim  "any  blocks,  B,  that 
liave  not  the  notches  formed  in  them  as  shown 
In  the  drawing  for  holding  the  handle  rings, 
u  described  in  the  speciocatioo;"  and  there- 
upon, in  order  to  enable  him  to  avail  himself 
of  the  disclaimer,  filed  a  motion  for  a  rehear- 
ing, and,  upon  the  court  declining  to  entertain 
the  question  upon  that  moUon,  filed  a  formal 
petition  for  a  rehearing,  which  the  court,  upon 
ar^umentand  consideration,  granted  upon  con- 
|106]  dition  that  the  plaintiff  should  pay  to  the  de- 
fendant all  costs  of  suit  up  to  the  time  of  filing 
that  petition,  to  be  taxed  by  tbe  clerk.  The 
costs  having  been  taxed  accordingly,  and  the 
plaiotift  having  stated  through  hu  counsel  in 
open  court  that  he  was  unable  to  comply  with 
the  condition,  a  final  decree  was  entered,  dis- 
missing the  bill,  with  costs;  ud  the  plaiatifl 
appealed  to  this  courL 

Mr.  Arthur  V.  Briwen.  for  appellant: 
A  disclaimer  la  filed  in  time.  If  filed  after  the 
oidnlon  of  the  court. 

Atieatm"  Mfg.  Oo.  v.  BeetJter  Jt(fff.  Co.  8  Fed. 
Rep.  610;  TVfer  v.  QaJioreay,  20  Blatchf.  447; 
8e»aions  v.  Rmadka,  21  Fed.  Rep.  183;  Smith 
V.  NiehaU,  88  U.  8.  21  WaU.  117  (22:  667). 

The  disclaimer  is  unnecessary,  {Hrovided  the 
court  would  read  tbe  patent  so  that,  two 
readings  are  possible,  It  will  give  that  reading 
which  will  sustain  It. 
Adair  y.  j:ftay»-,  17  Bbitcht.  468-470;  Water- 
Bran  Co.  v.  JVne  York  A  B.  Brau  Co.  8 
.  Pat.  Cssl  48-47;  Fitch  v.  Bragg,  8  Fed. 
Rep.  688:  TurriU  v.  Michigan  Southern  <£  N. 
i.  A  Cb.  88  U.  a  1  Wall.  481-610  (17:  668-872); 
J^n  T.  QoodxDin,  8  Sumn,  S20. 

Meagri.  J.  E.  Hindoo  Hyde  and  Frederic 
H.  Betta,  for  appellees: 

While,  under  tbe  statute,  Rev.  Stat.  §  4923. 
a  patentee  can  recover  upon  a  separable  portion 
of  tbe  invention  claimed  in  his  patent,  even 
without  filing  a  disclaimer,  provided  that  be 
has  not  unreasonably  neglected  or  delayed  to 
file  such  disclaimer,  yet  the  practice  in  equity 
la,  that  it  is  not  proper  to  enter  a  decree  In 
favor  of  a  patentee,  based  on  a  portion  of  the 
invendon  claimed  by  him,  until  he  has  given 
satisfactoTy  proof  that  be  has  fil»i  a  proper 
disclaimer. 

Myen  v.  Vhsme,  8  Blatchf.  446;  Burdett  v. 
Atw,  16  Blatchf.  849;  Christman  v.  Bumaev, 
17  Katchf.  148;  Aiieen  v.  Dolan,  8  Fish.  Pat. 
Caa^  207;  Tale  Lock  Iffg.  Oo.  v.  SeoeiU  Jffa. 
Oo.  18  Blatchf.  848;  Oage  v.  BerHno,  107TJ. 
8.  646  (27:  604). 

Merely  brining  old  devices  into  Juztaposl- 
tloo,  and  then  aUowIog  each  to  work  out  Its 
own  effect  without  the  production  of  some- 
thlog  novel.  Is  not  Invenaon. 

Beehendojfer  v.  Fitber,  92  XT.  S.  854(23;  722); 
Bailea  v.  Van  Wormer,  87  U.  S.  20  Wall.  353 
(28:  241);  Rubber-Coated  H.  T.  Oo.  v.  Wdling, 
97  U.  S.  7  (24:  942);  Double- Pointed  Taek  Co. 
V.  TvDo  Bitert  Mfg.  Co.  109  U.  8. 120  ^7:  878); 
etawaon  v.  Qrand  Street,  P.  P.AF.R  Oo.  107 
V.  8.  654  (97: 878);  Piekerina  t.  MeOuIttmgh, 
ItKU.  8.  810(26:749). 

Roemer's  Invention  was  a  mere  mental  con- 
ception until  1878.  It  had  not  been  reduced 
to  practical  form,  and  did  not  take  rank  is  an 
Invention  until  that  time. 

WOb  T.  Quintard,  9  Blatchf.  863;  Wkite  t. 
188  U.  S. 


LEWIS  W.  SMITH.  Ptff.  in  Srr.,  [ISB] 

V. 

RICHARD  J.  B0LLB3. 
0ee  8.  a  Reporter's  ed.  IS-m) 


Moatare  damagea,  in  action  forfaUe  rtpn- 
aentatiina— lorn  ettatained—moneif  paid  otU— 
e^denm  preximaUremdta. 

1.  In  an  eoUon  for  damages  for  false  and  fraudi^ 
lent  representaUona  In  the  sale  of  stock,  the 
measure  of  damaffea  Isaot  the  difference  between 
(be  oontraot  price  and  the  market  value  If  the 
property  was  as  represented  to  be. 

1  What  tbe  plaintiff  mlffat  have  gained  la  not  tte 
question;  but  what  belOBtbrbBlnKaBoetvcd  Into 
the  purt^iase. 

8.  Defendant  Is  bomid  to  nuke  good  the  loss  me- 
talned,  sucb  as  tbe  mon^  tbat  plalntUI  bas  paM 
out  and  Interest  and  aor  other  oittlar  lasttUnateJy 
■ttTltHitableto  defendant's  fraudulent  eondnot; 
but  this  liabUl^  does  not  Inolnde  the  expeoted 
tellts  (rf  an  unrealised  q>6oulatloa. 

i.  What  the  plalntUt  paid  for  tbe  stoek  Is  proper 
to  be  proved  to  establish  what  loss  plaintiff  has 
sustained.  If  the  stock  had  a  value,  that  wouM 
neoessaiilT  be  applied  In  reduction  of  the  donW 
ages. 

5.  Tbe  damage  to  Im  recovered  must  alwaja  be  tbe 
natural  and  proximate  consequence  of  the  aot 
complained  of.  Those  resulta  are  proximate 
wbloh  tbe  wrong-doer,  from  Us  posltton,  matt 
have  contemplated  as  the  protiaUa  ooneequenoe 
of  bisftaud. 

[No.  47.] 

Argued  Oct  81,  1S89.    JDeeided  Hot.  11, 1889. 

TN  ERROR  to  the  Circuit  Court  of  the 
X  United  SUtes  for  the  Northern  District  of 
Ohio  to  terlew  a  judgment  for  plaintiff  in  an 
action  to  recover  damages  (or  fnodulent  rep- 
resentations In  the  sale  of  shares  of  mining 
stock.  Beteraed. 

BUtemeat  by  Mr.  Qhi^  Jiutiee  FaU«ri 
Richard  J.  Bollee  filed  his  petition  againnt 
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Lewft  W.  Smilb  on  the  twenty-first  day  of 
February,  lSb4,  in  the  Circuit  Court  of  the 
Uoited  States  for  the  Nortbern  District  uf 
Obio,  to  recover  damages  for  alleged  fraudn- 
lent  represeutatloDs  to  the  sale  of  abares  of 
minio);  stuck,  io  place  of  wliicb  an  amcDded 
petition  was  substituted  od  tbe  second  day  of 
March.  mHQ,  by  leave  of  court.  Tbe  amended 
petition  fiet  up  five  causes  of  actiun: 

Firtt.  That  in  tbe  fall  of  lb7f)  defendant 
and  one  Joseph  W.  Uaabins  entered  into  a 
fraudulent  cuoibioatioa  to  rorm  an  iocor^o- 
ratiHi  mining  company  based  upon  alleged  min- 
imi property  in  the  Territory  of  Arizona,  and 
for  tbe  aliened  purpose  of  mining  silver  ore 
therefrom  and  milling  tbe  same  fur  market; 
that  the  title  to  the  property  was  claimed  to 
l>e  in  Haskios;  that  Haskias  and  otbm  organ- 
ized said  corporation  under  the  Laws  of  New 
York,  by  tbe  name  of  "The  Irene  Mill  and 
Mining  Company,"  with  a  capital  of  two  mil- 
[1x6]  lions  of  dollars,  divided  into  one  hundred 
thousand  shares  of  twenty  dollars  each;  that 
Haskins  took  tbe  whole  of  the  stock  and  paid 
for  tbe  same  t)y  transferring  to  tbe  company 
the  alleged  mining  property,  and  apparently 
for  tbe  sum  of  two  milliODS  of  dollars;  that 
Haakins  and  defendant  then  represented  that 
sixty  thousand  shares  of  said  stock  were  is- 
sued to  or  paid  for  by  Haskins,  and  were  de- 
posited with  the'treasurer  of  tbe  company,  to 
be  sold  to  subscribers  and  purcbaserB,  and  the 
proceeds  to  be  applied  to  tbe  construction  of 
a  stamp  mill  to  be  connected  with  the  sup- 
posed mining  property,  and  for  tbe  purpose 
of  further  sinking  the  shaft  and  tunnel  then 
in  progress;  that  tbe  defendant  bad  in  connec- 
tion with  Haskins  wme  interest  in  tho.  stock, 
tbe  extent  of  which  was  then  Rod  is  still  un- 
known  to  plaintiff;  that  plaintiff  was  wholly 
ignorant  of  the  value  of  the  stock  and  of  the 
mining  property  on  which  it  was  supposed  to 
be  based,  never  having  dealt  in  such  stock  or 
property;  that  in  the  month  of  February, 
1880,  tbe  defendaot  applied  to  htm  to  buy  and 
subscribe  for  some  of  tbe  stock,  stating  that 
he  was  interested  in  it,  and  that  before  acquir- 
ing an  iuterest  be  had  learned  from  Haskins 
the  enormous  value  of  the  property,  and  to 
tttisfy  himaelf  bad  gone  to  Arizona  and  thor- 
oughly examined  ft;  that  be  then  represented 
to  plamtiff  a  variety  of  facts  as  existing  Id 
reBt>ect  to  tbe  mine,  making  it  of  great  value, 
which  representations  are  set  forth  in  detail; 
and  that  having  known  the  defendant  for  sev- 
eral years,  and  believing  him  to  he  a  truthful 
and  honest  man,  and  without  knowledge  or 
suspicion  that  said  letH-eeentatloos  were  nn- 
iroe,  but,  believing  and  relying  on  the  same, 
the  plafntlfl  bad,  at  the  request  of  the  defend- 
ant, in  the  month  of  February,  1880.  agreed 
to  buy  of  tbe  defendant  four  thousand  shares 
of  the  stock,  at  $1.60  per  share,  which  con- 
tract was  completed  in  the  moo^  of  March. 
18^,  by  the  payment  In  full  of  the  purchase 

Srioe,  to  wit,  six  thousand  doUan,  to  one  H. 
.  Davis,  who  claimed  to  act  as  treasurer  of 
tbe  company,  and  from  whom  plsintiff  re- 
ceived certificates  for  the  stock.  Pl^tiff  then 
alleged  that  said  representations  were  each  and 
all  false  and  fraudulent,  specifically  denying 
the  truth  of  each  of  tbem,  and  averring  that 
[1ST]  "said  stock  and  mining  propmj  was  then, 
t80 


and  still  is,  wholly  worthless,  and  that  had 
the  same  been  as  represented  by  defendaot  it 
would  have  been  worth  at  least  ten  dollars  per 
share,  and  so  plaintltf  says  that  by  reason  of 
tbe  premises  he  has  snstuned  damages  to  the 
amount  of  forty  thousand  dollam." 

Second.  That  defendant  made  similar  false 
and  fraudulent  representations  to  John  H. 
Bolles.  by  which  the  latter  was  induced  to 
purchase  two  thousand  shares  of  tbe  stock,  at 
tbe  price  of  (1.50  per  share,  and  was,  by  rea- 
son of  tbe  premises,  damaged  to  the  extent  of 
six  thousand  dollars;  and  that  John  H.  Bolles 
bad  transferred  his  claim  to  the  plaintiff,  who 
was  entitled  to  recover  of  defendant  said  sum. 

Third.  That  defendant  made  similar  false 
and  fraudulent  representations  to  L.  W.  Mars- 
teller,  who  was  thereby  Induced  to  purchase 
ei^ht  hundred  shares  of  said  stock,  at  tbe 
price  of  $2.00  per  share,  and  was  damaged 
by  reason  of  the  premises  to  the  extent  of  two 
thousand  dollars,  and  bad  transferred  his 
claim  to  the  plaintiff,  who  was  therefore  en- 
titled to  recover  said  sum  of  the  defendant. 

Fourth.  That  the  defendant  had  made  simi- 
lar false  and  fraudulent  representations  to 
Mrs.  Mary  Manchester,  and  induced  ber,  in 
reliance  thereon,  to  purchase  two  hundred 
and  twenty-five  shares  of  the  stock,  at  a  cost 
(according  to  the  origfaal  petition)  of  four 
hundred  and  fifty  dollars,  and  she  had  in- 
curred damages  thereby  to  tbe  extent  of  fif- 
teen hundred  dollars;  that  this  cisim  had  been 
assigned  to  Oie  plaintiff,  who  was  entitled  to 
recover  said  sum  of  the  defendant. 

Ftfth.  That  defendant  made  similar  false 
and  fraudulent  representstioos  to  one  John 
Van  Oassbeck,  who  was  induced  thereby  to 
purchase  twenty-five  hundred  shares  of  the 
stock,  at  trooper  share,  making  five  thou- 
sand dollars,  which  be  had  paid  to  defendant, 
and  be  was  by  reason  of  tbe  premises  dam> 
aged  to  the  extent  of  ten  thousand  dollars; 
and  that  Van  Qassbeck  had  transferred  iJhis 
claim  to  tbe  plaintiff,  whereby  tbe  latter  was 
entitled  to  recover  said  sum  of  the  defend- 
ant 

Plaintiff  further  averred  that  the  aggregate 
of  said  damages  amounicd  to  sixty  thousand 
five  hundred  dollars,  for  which  be  prajed 
Judgment 

Defendant  answered  plaintiff's  petition,  ad>  [1S8] 
mittlng  the  incorporation  and  organi7.ation  of 
"Tbe  Irene  Mill  and  Mining  Company,"  bat 
denying  alt  and  singular  the  remaining  allega- 
tions of  the  petition,  and  further  set  up  af> 
flrmatively  tbe  Statute  of  Limitations. 

The  second  and  foarth  causes  of  action  aa 
set  forth  in  the  ori^oal  petition,  founded  od 
the  claims  of  John  U.  Bollea  and  Mary  Man- 
cheater,  sought  merely  a  rescission  of  the  con-  ' 
tracts  and  to  recover  back  all  the  money  they  I 
bad  respectively  paid  for  shares  of  stock,  but 
by  the  amended  petition  their  causes  of  action 
were  changed  to  counts  for  the  recovery  of  i 
damages  resulting  to  said  John  H.  and  Maiy  i 
from  tbe  alleged  false  and  fraudulent  repr»- 
sentatiuns.  i 

The  cause  was  tried  by  a  jury  and  resulted  i 
in  a  verdict  for  the  pulntiff.  assessing  bis 
damages  at  the  sum  of  $6,140,  upon  which, 
after  a  molion  for  a  new  trial  had  been  made  i 
by  ibe  defendant,  and  overtnled,  Jadgment  i 
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was  rendered,  aaif  the  canw  was  then  biougbt 
bere  on  writ  of  error. 

Meatn.  W.  W.  Boynton.  /.  O.  Bale  aad 
Edward  H.  Fiteh,  for  plaintiff  in  error: 

It  was  erroneona  to  permit  the  plaintiff  to 
prove  the  pecuaiarf  standing  of  the  defendant. 

Clafiin  Commonwealth  Ini.  Go.  110  U.  3. 
05  83);  8  Oreenl.  £t.  §  269  (Red.  ed.); 
£e(l/twicl[  on  Damagea,  3T7. 

Dumagen  will  Dot  be  allowed  to  be  given 
witb  any  reference  to  the  defendant'!  wealth 
or  poverty. 

Jfyerc  V.  JfolMlm,  6  Hill,  293;  Jemst  r. 
Biddington,  8  Car.  ft  P.  089;  Moodyv.  Oigood. 
60  Barb.  633. 

Kvidpnce  of  like  acts  or  declarations  by  the 
party  charged  with  the  fraud  is  not  admistible 
Bnlesa  at  or  near  the  same  time. 

LiTiMln  V.  aafiiit,  74  U.  8.  7  Wall.  186  (ID: 
109);  CuBtls  V.  BuOanl,  84  U.  S.  28  How.  178 
(16:  424);  Butter  T.  Watktni,90V.  B.  18  Wall. 
456  (CO:  m). 

A  new  trial  will  always  be  granted  where 
the  judge  interferes  with  the  lawful  province 
of  the  jury  to  the  prejudi(%  of  the  party  com- 
plaining. 

HeiVieeker  v.  FiiOmgh  (Kan.)  30  Pac.  Rep. 
46-'}. 

When  counsel  In  argument  makes  a  state- : 
ment  of  a  material  fact  not  in  evidence  against 
the  objection  of  tbe  otber  party,  be  violates 
tbe  rigbt  of  a  fair  trial,  and  his  client  assumes 
the  burden  of  proving  tbat  tbe  decision  was 
not  affected  thereby. 

BuUard  v.  Botton  A  M.  B.  Co.  2  Ifew  Eng. 
Bep.  899.  64  N.  H.  37;  Doughertp  v.  Welch.  3 
Kew  En;;.  Rep.  Ml,  58  Conn.  65&-M0. 

It  is  error  sufficieDt  lo  reverse  a  judgment 
for  counsel,  against  objection,  to  eiate  facts 
pertinent  to  tlie  Issue  and  not  lo  evidence,  or 
to  assume,  arguendo,  audi  facta  to  be  tbe  case, 
when  they  are  not. 

Brvwn  T  Bwintford^  44  Wit.  288. 

If  couoael  persevere  in  arguing  Impertinent 
facts  not  before  the  Jury,  or  tn  appealing  to 
prejudices  foreign  lo  the  evidence,  exception 
may  be  taken  by  tbe  other  side,  which  may 
be  good  ground  for  a  new  trial,  or  for  a  re- 
versal in  this  court. 

Oeteland  Paper  Oo.  v.  Bankt,  16  Neb.  20; 
Qroue  v.  Ao^.  11  Tea.  App.  864;  Oonn  v. 
Aate.  11  Tes.  App.  890;  WiXliU  v.  McXeill 
87  Tex.  485:  l%ompton  State.  48  Tex.  373; 
Berry  r.  State,  10  Oa.  522;  Union  Cent.  L. 
ln$.  Oo.  V.  Cheever.  86  Obio  St.  -201;  State  v. 
Jfoland.  85  N.  C.  076;  Butler  v.  Slam,  60  Pa. 
459:  People  v.  Mitchelt,  62  Cal.  411:  Tucker 
T.  &nniker.  41  N.  H.  833;  JSo^fe  v.  Bun^ford, 
M  Me^  584. 

Whenever,  In  the  ezerciw  of  a  sound  dis- 
cretion, it  appears  to  the  court  tbat  the  Jury 
nay  have  been  Influrnced  as  to  their  verdict 
by  such  extrinsic  matters,  however  thought- 
lessly or  innocently  uttered,  or  that  the  state- 
ments were  made  by  counsel  in  a  conscious 
and  defiant  disregard  of  his  daiy,  Uien  tbe 
verdict  should  be  set  aside. 

Winter  w.  Sou,  19  Kan.  556;  F^v.  B$nnett, 
t  Boaw.  flOV;  Browtdee  v.  Bem'n.  1  Ho.  App. 
880;  State  r.  Lee,  88  Mo.  167;  StaU  v.  Kring, 
64  Mo.  591;  1  Havne,  New  Trial  and  Appeal, 
«59;  1F0<^«  T.  Jffisii^.  74  Ala.  886. 


BoLLES.  185-189 

To  permit  over  objection  prosecuting  coun- 
sel to  comment  upoa  ibe  personal  appearance 
of  tbe  defendant,  notes  a  witoesa  nor  on  ac- 
count of  Ids  otaoner  and  bearing  as  such,  but 
as  indicating  a  probability  of  guilt,  or  to  refer 
to  a  particular  juror  as  having  become  prej* 
udiced  In  the  case,^ls  sucb  error  as  will  re- 
verse the  judgment. 

Beuette  v.  State,  101  Tnd.  86;  Perkint  t. 
Quy,  53  Miss.  153;  Martin,  v.  State,  68  Hlsi. 
505;  People  v.  Dane,  59  Mich.  550. 

Mr.  E.  J.  Eatep*  for  defendant  In  error: 

Any  evidence  having  a  tendency,  tbougb  it 
nay  be  slight,  to  establish  fraud,  is  competent. 

Buibard  v.  Brigga,  81  N.  T.  588. 

Defendant  is  answerable  for  tbe  loss  of  the 
mnneys  which  the  plaintiff,  without  fdult  on 
bis  part,  lost  in  this  speculation. 

Hubbard  v.  Brigge,  81  N.  Y.  518. 

Whenever  counsel  may  infer  any  particular 
result  from  the  evidence,  however  improbable 
auch  result  may  be,  the  court  should  not  re- 
strain him  from  arguing  upon  such  rcsnlt. 

Hateher  v.  State,  18  Ga.  464;  Logan  v.  Mbn- 
rw,-80  Me.  259;  Hayne  on  Kew  Trial,  %  SO, 
p.  156. 

Mr,  Chitf  Juitiee  Fnllsr  delivered  tbe  [129] 

opinion  of  tbe  court: 

The  bill  of  eiceptions  ataies  that  the  court 
charged  the  jury  "as  to  the  law  by  which  tbe 
jury  were  to  be  governed  in  the  assessment  of 
damages  uoder  the  Issues  made  in  tbe  esse." 
tbat  "tbe  measure  of  recovery  is  generally 
the  difference  between  the  contract  price  and 
tbe  reasonable  market  value.  If  the  property 
had  been  as  represented  to  be,  <»  in  case  the 
property  or  stock  is  entirely  worthless,  then 
its  value  is  what  it  would  have  been  worth  if 
it  had  been  as  represented  tbe  defendant, 
and  as  may  be  shown  in  tbe  evidence  before 
you." 

In  this  there  was  error.  The  measure  of 
damages  whs  not  tbe  difference  between  the 
contract  price  and  the  reasonable  market  value 
if  the  property  had  been  as  represented  to  be. 
even  if  tbe  stock  had  been  worth  tbe  price 
paid  for  it;  nor  if  tbe  stock  were  worthless, 
could  tbe  plaintiff  have  recovered  tbe  value  it 
would  bave  had  if  tbe  property  had  been 
equal  to  tbe  representations.  What  tbe  plain- 
tiff might  bave  gained  Is  not  tbe  question,  but 
what  he  had  lost  by  being  deceived  into  the 
purchase.  The  suit  was  not  brought  for 
breach  of  contract  The  gist  of  the  action 
was  that  tbe  plaintiff  was  fraudulently  induced 
by  tbe  defendant  to  purchase  stock  upon  the 
faith  of  certain  false  and  fraudulent  represen- 
tations, and  so  as  to  the  otber  persons  oo  whose 
claims  the  plaintiff  sought  to  recover.  If  the 
jury  believed  from  the  evidence  that  tbe  de- 
fendant was  guilty  of  the  fraudulent  and 
false  repreaentatioos  alleged,  and  that  tbe 
purchase  of  stock  bad  been  made  In  reliance 
thereon,  then  tbe  defendant  was  liable  to  re- 
spond in  sucb  damage?  as  naturally  and  prox- 
imately resulted  from  the  fraud.  He  was 
bound  to  make  good  the  loss  sustained,  aacb 
AS  the  moneys  the  plaintiff  bad  paid  out,  and 
Interest,  and  anv  other  outlay  legltlmatelT  at-  [180] 
tribntable  to  defendant's  fraudulent  conduct; 
but  tbis  liability  did  not  include  tbe  expected 
fruits  of  an  unrealized  speculaUoo.  Tbe 
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reaeoDable  market  value,  if  the  property  bad 
been  os  represented,  afTorded,  therefore,  no 
proper  element  of  recovery. 

iiOT  had  the  contract  price  the  bearfng  given 
to  it  by  the  court.  What  the  plaintuf  paid 
for  the  stock  vas  properly  put  in  evidence, 
not  aa  the  basis  of  the  application  of  the  rule 
in  relation  lo  ibe  diiTereoce  betneeo  the  con- 
tract price  and  the  market  or  actual  value,  bat 
as  establishing  the  loss  be  had  sustained  in  that 
partictilar.  If  the  stock  had  a  value  In  fact, 
that  would  necessarily  be  applied  in  reduction 
of  the  damagea.  "The  dama(;e  to  be  recov- 
ered must  always  be  the  natural  aod  proximate 
consequence  of  the  act  complained  of,"  says 
Mr,  Gre3nleaf.  Vol.  II,  g  256;  and  "The  test 
is,"  adds  OUef  Justice  Beasler  in  Orater  v. 
Sinninffer,  38  N.  J.  L.  518,  "that  those  results 
are  proximate  which  Ibe  wrong-doer  from  bis 
position  must  have  cootemplared  as  the  prob- 
able consequence  of  his  fraud  or  breach  of 
contract."  In  that  case,  the  plaintiff  had 
been  induced  by  the  deceit  of  the  defendant  to 
enter  into  an  oil  speculation,  and  the  defend- 
ant was  held  responsible  for  the  moneys 'put 
Into  the  scheme  by  the  plaintiff  in  the  ordinary 
course  of  the  bttaioesa.  which  moneys  were 
lost,  less  the  value  of  the  interest  which  the 
plaintiff  retained  in  the  property  held  by  (hose 
associated  in  the  speculation.  And  see  Home 
V.  Walton,  117  III.  180, 141  [3  West.  Rep.  571. 
(S73];  mngertand  v.  Bennett,  66  .N.  Y.  611; 
Behwabaeker  v.  BiddUi,  84  III.  517;  litutm- 
moiu  T.  Cfiapman,  87  Mich.  180. 

We  regard  the  instmctioos  of  the  court 
upon  this  subject  as  so  erroneous  and  mislesd- 
Ing  as  to  require  a  reversal  of  the  judgment. 
Tbe  five  csuses  of  action  covered  the  purchase 
of  nine  thousand  five  hundred  and  twenty-five 
shares  of  stock,  for  which  $16,050  in  the  ag- 
gregate had  been  paid.  The  plaintilf  did  not 
withdraw  either  of  his  five  counts,  nor  request 
tbe  court  to  direct  the  Jury  to  distinguish  be- 
tween theiit.  The  veniict  was  a  general  one 
for  $8,140;  and  while  it  may  be  quite  probable 
that  the  jury  did  in  fact,  as  counsel  for  dofend- 
[131]  >b  error  contends,  award  to  the  plaintiff 
under  his  first  cause  of  action  tbe  sum  he  had 
paid  for  tbe  shares  he  had  purchased  himself, 
and  Interest,  we  cannot  hold  this  as  matter  of 
law  to  have  been  so;  nor  can  we  determine 
what  influence  the  errontoiu  advice  of  the 
learned  judge  may  have  had  upon  the  deliber- 
ations of  the  Jury. 

Other  errors  are  assigned,  which  we  think 
It  would  subserve  no  useful -purpose  to  review. 
They  involve  rutlnga,  the  esceptiors  to  which 
were  not  so  clearly  saved  as  might  have  been 
wished,  had  the  disposal  of  this  case  turned 
upon  them,  and  which  will  not  probably,  in 
tbe  care  used  upon  another  trial,  be  repeated 
precisely  as  now  presented. 

For  the  error  indicated,  ths  Judgmmt  i$  r«- 
Dened  and  the  eattte  rvmandad  iaitk  a  direction 
to  grant  a  nea  trial. 


ri41]    THE  Fl  RST  NATIONAL  BANK  OF  OH  AR- 
LOTTB,  KOBTH  CAROLINA.  P^.  in  Srr., 

E.  A.  MORGAN. 
(Bee  a  a  Beportar^  ed.  M-lltJt 
ITatimal  bamka  mitt  in  oA*r  emntim  than 
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those  in  which  they  are  located— personal  pri> 
iUge—waicer  of—Aet  4lf  JlU^  12, 188t-^ 
legal  iiUxreat. 

1.  A  suit  amlnst  a  oatknal  tank,  to  reoovar  baok 
twice  the  amount  of  bitereit  IllesaUr  taken  hr 
It,  la  a  suit  to  recover  a  penaltr  Inoarred  nndei  a 

law  of  the  United  States. 

&  The  exemption  of  natlonai  banks  from  aulta  In 
state  courts  elsewhere  tban  In  the  oonnty  or  cAXj 
in  whlob  such  banka  are  located  was  preacrltMd 
for  the  coDvenfeooe  of  thoee  banks,  and  Is  a 
privilege  wbiob  tber  can  waive. 

8.  Where  a  national  bank,  when  sued  In  a  state 
court  lo  acouatr  other  than  that  in  which  the 
bank  is  located,  appears  in  the  suit  and  makes  ita 
defease,  and  goes  to  trial  upon  tbe  merits,  with- 
out claiming  its  privilege  of  being  sued  onl;  Id 
the  county  in  which  It  is  located.  It  waives  such 
privilege  and  cannot  claim  It  for  the  first  time  la 
an  appellate  oontt 

4.  The  proviso  of  the  fourth  section  of  the  Act  ot 
July  ik.  188S,  refers  onlrto  suite  by  or  against  na- 
tional banks  brought  after  tbe  passatre  of  that 
Act,  and  does  not  apply  to  a  suit  oommeaced  b» 
fore  Ita  paaaase. 

Artnud  Norn,  i,  J88B.     Dteidtd  Nw.  11, 1889. 

ri  ERROR  to  the  Supreme  Court  of  the 
State  of  North  Carolina  to  review  a  judg- 
ment in  favor  of  plaintiff  in  anaction,brougbt 
in  the  Superior  Court  of  Cleveland  County, 
North  Carolina,  to  recover  of  a  National  Baok 
established  at  Charlotte  In  Mecklenburg  Coun- 
ty io  that  State  twice  tbe  amount  of  intereat 
paid  to  it  above  what  the  law  allowed  it  to  re- 
ceive. Aj^rmed. 
Tbe  facts  and  case  are  sUted  in  the  opinioo. 
Mr.  Wm.  £.  E&rle,  for  plaintiff  in  error: 
Tbe  judicial  power  of  the  United  Htates 
must  not  be  eierted  in  a  case  to  which  it  does 
not  eitend,  even  if  both  parties  desire  to  have 
it  exerted. 

V.  8.  T.  Btekabee,  S8  U.  8.  16  Wall.  414, 
485(21:  457,  464):  Piquignot  v.  Ptnntylvania 
R.  Co.  67  C  8.  16  How.  104(14:  863):  Dred 
Seott  V.  San^ford,  60  U.  8.  10  How.  400-403 
(15  :  698,  699). 

Neither  state  legislation  nor  Judicial  con- 
struction can  affect  the  Jurladictlon  as  pointed 
out  in  §  5198  of  tbe  Banking  Law. 

OomTJiereial  Nat.  Bank  v.  Simmona,  1  Flip. 
462;  Union  Nat.  Bank  v.  Ohieago.  8  Bias.  88; 
Main  v.  Second  Nat.  Bank,  6  Bias.  86;  OadU 
V.  Tracy,  II  Blatchf.  Iu6;  Oldham  v.  Firat 
Nat.  Bank.  86  N.  C.  240;  New  Orleane  Nat. 
Bkg.  Amo.  v.  Adams,  8  Woods,  34;  Manvfac- 
turers  Nat.  Bank  v.  Baaek.  8  Blatcbf.  188. 

lo  an  action  to  recover  aforfeiture,  the  dec- 
laration must  set  forth  every  fact  which  fa 
necessary  to  inform  the  court  that  his  case  ie 
within  the  statute. 

Comyn's  Dig.  Pleader  (c.  60)  (c  28);  TFri;^ 
V.  Wheelffr.  8  Ired.  L.  184:  Sftsffam  t.  ZtaPM, 
69  N.  C.  824:  Oatee  v.  Qray,  66  N.  C.  449; 
MeKa^  Woodle,  6  Ired.  L.  8S8;  AUen  v. 
Firguem,  9  Ired.  L.  17;  JfojEQM  t.  LtnAerger, 
69  N.  C.  817. 

Mr.  tarn.  B.  Ba.teli^r.  for  defendant  in 
error: 

It  nowhere  appears  In  the  record  that  any 
right  under  any  statute  of  tbe  United  Statea 
was  claimed  by  the  plaintilf  In  error,  and  that 
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the  decision  of  tbe  Supreme  Court  of  North 
Caroliou  was  adverse  to  such  rif;bL 

Gibson  v.  Chouteau,  75  U.  S.  8  Wall.  814  (19: 
817);  Groti  v.  U.  8.  Mortgage  Co.  108  U.  8.  484 
(27:  79;^:  Commercial  Bank  v.  BocTtetter,  82  U. 
S.  15  Wall.  689  ^21:  117);  PJianix  Int.  Co.  v. 
Gardiner,  78  U.  8.  11  Wall.  204  (20:  U2)i 
Klinger  t.  MitaouH.  80  U.  8.  18  Wall.  257  (20; 

Under  tbe  decisioas  ia  North  Carolina,  tbe 
fact  that  the  court  does  not  have  jurisdiction 
of  tbe  pt-rsoo  must  be  taken  advantafEe  of  by 
plea  in  atatement,  otherwise  the  jurisdictional 
question  is  walTed,  and  tbe  court  can  render 
a  valid  judgment. 

Braneii  t.  Houston,  Busb.  L.  65;  MeMinn 
T.  Eamitton,  77  N.  C.  800;  Cloman  y.  Staton, 
78  N.  C.  2S5;  De  Bobry  r.  Nicholton,  70  U.  8. 
8  WaH.  4S3  (18:  264);  Cartw  T.  Bennett,  66 
V.  8.  15  How.  854  (14:  787). 

The  question  before  the  court  Is  one  of 
practice  and  procedure  only.  In  which  the  state 
•totnte  governa. 

Carter  v.  Bennttt,  66  U.  8. 15  Bow.  857  (14: 
727);  Johm  r.  MeMoMttn,  61  U.  &  80  Bow.  22 
(IS:  810). 

Mr.  Jvttiet  HarlM  delivered  tbe  oploioD 
of  tbe  court: 

This  action  was  brought  in  tbe  Superior 
Court  of  Cleveland  Oiunty,  North  Carolina, 
by  ihc  defendant  in  error,  against  the  plaintiff 
in  error,  a  national  banking  associatton.  estab- 
lished at  Charlotte,  Mecklenburg  Oounty,  in 
that  State.  It  was  based  upon  the  pronsfon 
of  tbe  Kerised  Statutes  of  the  United  Siates 
authorizing  any  person,  pnying  to  any  such 
[Itt]  association  a  greater  rate  of  interest  than  tbe 
law  allows  it  knowingly  to  take,  receive,  re- 
serve or  charge,  to  recover  from  it,  in  ao  ac- 
tion in  the  nature  of  an  action  of  debt,  twice 
tbe  amount  of  tbe  Interest  so  paid.  R  8. 
5187,  5198. 

The  defendant  filed  an  answer  denying  all 
the  material  allegations  of  tbe  complamt,  and. 
in  additioo,  pleaded  In  bar  the  limitation  of 
twu  years  provided  by  Congress  for  actions  of 
this  character.    R.  &  §  fSlitS. 

Tbe  jury,  in  response  to  the  Iraucs  submitted 
to  them,  found  that  the  plaintilf  paid,  on  the 
usurious  cootracu  described  io  certain  counts 
of  .the  complaint,  the  sum  of  $554.28  during 
tbe  two  years  next  preceding  tbe  commence- 
ment of  the  action,  and  returned  a  verdict 
•gaioat  tbe  bank  for  twice  that  sum,  namely, 
|1. 108.56.  Judgment  was  accordingly  ren- 
dered for  the  latter  sum  in  favor  of  Morgan. 
1143]  That  judgment,  having  been  affirmed  by  tbe 
Suprpoae  Court  of  North  Carolina,  is  here  (or 
R-examlaation.  The  principal  error  assigned 
is  that  the  only  state  court  which,  consistently 
with  tbe  laws  of  the  United  Ststes,  could  take 
coKnixance  of  this  action,  was  one  established 
in  the  county  or  city  where  the  bank  was  lo- 
cated, and  which  bad  Jurisdiction  in  similar 
cases. 

Br  tbe  9th  section  of  the  Judiciary  Act  of 
1789,  it  was  provided  that  the  dlMrict  courts 
of  the  United  States  "shall  also  have  exclusive 
original  coi:nizanre  ...  of  all  buIIh  for  pen. 
alties  and  forfeitures  incurred  undor  the  Inns 
of  the  United  dtates."  1  Stat.  76.  77.  This 
provision  waa  in  force  when  the  National 
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Bank  Act  of  June  3.  1864,  was  passed.  19 
Siat.  99.  g§  8,  57.  By  that  Act  it  was  declared 
that  associations  formed  pursuant  to  its  pro* 
visions  "may  make  contracts,  sue  and  be  sued, 
complsln  and  defend,  in  any  court  of  law  and 
equity,  as  fully  as  natural  persons"  8  );  and 
that  "suits,  actions  and  proceedings  ajfainst 
any  association"  formed  under  it  "may  be 
had  in  any  circuit,  district  or  territorial  court 
of  the  United  States  held  witliin  tbe  district 
io  which  such  association  may  be  estab]ii>htd, 
or  in  any  stale,  county  or  municipal  court  in 
the  county  or  city  in  which  said  association  ia 
located,  having  jurisdiction  in  similar  cases: 
Provided,  however.  Tbat  all  proceedings  to 
enjoin  the  comptroller  under  this  Act  sliull  be 
had  in  a  circuit,  district  or  territorial  court  of 
tbe  United  Slates,  held  in  the  district  in  which 
the  association  is  located."  ■'>7.) 

Section  568  of  tlie  Revised  Statuttis  provides 
that  the  district  courts  shall  havL-  jurisdiction 
of  "all  suits  for  penalties  and  forfeitures  in* 
curred  under  any  law  of  the  United  States," 
and  section  629  declares  tbat  the  circuit  courts 
of  the  United  States  shall  have  original  juris- 
diction of  "all  suits  by  or  against  any  banking 
association  establisliecr in  tbe  district  (or  which 
tbe  court  Is  held,  under  any  law  providing  tur 
national  banking  associations."  Section  711 
defines  the  cases  In  wbicb  "tbe  Jurisdiciioa 
vested  in  the  courts  of  the  United  States" 
shall  be  "exclusive  of  the  courts  of  tbe  3<;v< 
eral  States, "  and  among  such  are  "all  suits 
for  penalties  and  forfeitures  incurred  under 
tbclawsof  tbe  United  States."  But  no  sut>-  11441 
divbion  of  that  section,  in  terms,  embraces 
suits  brought  under  the  National  Bank  La^', 
by  or  against  associations  organized  under  it. 

Tbe  revision  omitted  entirely  that  purl  of 
the  Act  of  1864  (%  57)  designating  the  particu- 
lar fitate  courts  in  which  suits,  actions  or  pro- 
ceedings against  a  national  banking  association 
mis;ht  be  brought  That  omissian  was  rem- 
edied by  the  Act  of  February  18, 1875,  entitled 
"An  Act  to  Correct  Errors  and  to  Supply 
Omissions  in  tbe  Revised  Statutes  of  the 
United  States."  (18  Stat.  Slfl,  3311.)  By  that 
Act,  section  5198  of  the  Revised  Statutes  (title 
Ifational  Baiiks),  giving  tbe  right  to  recover 
back  twice  the  amount  of  tbe  interest  illegally 
received  by  a  national  bank,  was  amended  by 
adding  thereto  these  words:  "That  suits,  ac- 
tions and  proceedings  ogaiost  any  associaiioa 
under  this  title  may  be  had  in  any  circuit, 
district  or  territorial  court  of  the  United  States 
held  within  tbe  district  in  which  such  associa- 
tion may  be  established,  or  in  any  state,  county 
or  municipal  court  in  the  county  or  city  in 
which  said  association  is  located  having  juris- 
diction in  similar  cases." 

A  suit  against  a  nationalbank  to  recover  back 
twice  the  amount  of  interest  lllepally  taken  by 
it  h  a  suit  to  recover  a  penalty  incurred  under 
a  law  of  the  United  States;  and  it  may  be  that  if 
tbe  Act  of  1864  bad  been  silent  as  to  the  courts 
which  might  take  cognisance  of  such  a  suit, 
it  must,  at  any  time  before  tbe  revision  took 
effect,  have  been  brought  in  tbe  proper  court 
of  the  United  States.  But  the  Acts  of  tb64 
and  1875,  suihoriziiig  certain  state  courts  to 
take  coenizfince  of  suits,  aciious  and  proceed- 
ings against  nstiooal  Iwoking  aB<<ociation8, 
bad  tbe  effect,  so  far  as  suits  for  penalties 
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bcucred  under  the  laws  of  the  United  States 
wei£  coDcvrned,  to  modify  the  prorisioQ  in 

firioi  eDSCtments  that  expressly  excluded  aoftg 
or  such  peualtieB  from  the  co^Qlzaace  of  state 
courts.  When  the  present  actioa  was  bruugbt, 
the  iuristJictioD  of  the  courts  of  the  United 
States  of  suits  for  penalties  incurred  under 
the  National  Banking  Act  for  taking  usurious 
interest,  was  not  excTusiTe  of,  but  concurrent 
with,  the  Jurisdiction  of  sucb  state,  county 
or  municipal  courts  of  the  county  or  city  in 
which  the  bank  was  located  as  had  jurisdic- 
[145]  tion,  under  the  local  law,  in  similar  cases. 
This  exumption  of  national  banking  associa- 
tion* from  suits  to  state  courts,  esubUsbed 
elsewhere  than  in  tbe  county  or  city  io  which 
sucb  associations  were  located,  was,  we  do 
not  doubt,  prescribed  for  the  convenience  of 
those  institutions,  and  to  prevent  interruption 
in  their  business  that  might  result  from  their 
books  being  sent  to  distant  counties  in  obe- 
dience to  proceBS  from  state  courts.  FtrMt  Sat. 
Bank  of  Bethd  T.  Pahquiogw  Nat.  Bank,  81 
U.  8.  14  Wall.  888.  894  [20:  840.  843];  Crocker 
T.  Marine  Nat.  Bank,  101  Mass.  S40.  But, 
without  indulging  in  conjecture  as  to  the  ob- 
ject of  the  exemption  in  question,  it  Is  suffi- 
cient that  it  was  granted  by  Congress,  and,  if 
it  had  been  claimed  by  tbe  defendant  when 
appearing  in  the  Superior  Court  of  Clereland 
County,  must  have  been  recognized.  The 
defendant  did  not,  bowever,  choose  to  claim 
immunity  from  suit  fn  that  court.  It  made 
defense  upon  tbe  merits,  and,  having  been 
unsuccessful,  prosecuted  a  writ  of  error  to 
the  Supreme  Conrt  of  tbe  State,  and  io  tbe 
latter  tribunal,  for  tbe  first  time,  claimed  the 
hnmuoltr  granted  to  It  by  Congress.  This 
was  ton  late.  Considering  the  object  as  well 
as  the  words  of  the  statute  authorizing  suit 
against  a  national  banking  association  to  be 
brought  in  the  proper  state  court  of  tbe  county 
where  it  is  located,  we  are  of  opinion  that  Its 
esemption  from  suits  io  other  courts  of  the 
same  State  was  a  personal  privilege  that  it 
could  waive,  and  which,  in  tots  case,  the  de- 
fendant did  waive,  by  appearing  and  making 
defense  withoutclaimiog  the  immunity  granted 
by  Congress.  No  reason  can  be  suggested  why 
one  court  of  a  ^tate.  rather  than  another,  both 
being  of  the  fame  dignity,  should  take  cogni- 
zaoce  of  a  suit  against  a  national  bank,  except 
the  convenience  of  tbe  bulk.  And  this  con- 
sideration supports  the  view  that  tbe  exemp- 
tion of  a  national  bank  from  suit  In  any  state 
court  except  one  of  the  county  or  city  fn 
which  it  is  located  Is  a  persooal  privilege, 
which  It  could  claim  or  not.as  It  deemed  nec- 
eB?ary. 

It  is  proper  to  say  that  we'lay  no  stress  upon 
the  proviso  of  tbe  fourth  section  of  the  Act 
of  July  12,  1HK2,  entitled  "An  Act  to  Enable 
National  Banking  Associations  to  Extend 
Their  Corporate  Existence,  and  for  Other 
Purposes."  22  Stat.  16^168,  c.  290,  g  4.  That 
[146]  proviso  refers  only  to  suits  by  or  against 
national  banking  associations,  brought  after 
the  passage  of  that  Act.  The  present  suit 
was  commenced  before  that  date. 

The  objection  that  the  complaint  does  not 
state  facts  sufficient  to  constitute  a  cause  of 
action,  under  the  Act  of  Congress,  Is  not  well 
taken.  It  might  have  been  more  specific,  hnt 
C84 


enough  wasalleged  to  justify  thecDurt  In  flver- 
ruling  tbe  motion  in  arrest  of  judgment.  The 
Bank  filed  its  answer,  and  went  to  trial  upon 
the  merits;  and  as  tbe  verdict  embraces  only 
illegal  interest  taken  within  tbe  two  years  next 
preceding  tbe  commencement  of  the  action, 
there  ia  no  ground  to  cooieod  that  tbe  judg- 
ment exceeded  the  amount  that  Congresi 
authorized  to  be  recovered. 


DAVID  K.  HILL,  Plff.  in  Err., 

MART  J.  SUMNER. 

(SeeB.  a  Reporter^  ed.ll8-UD 

heating  of  property,  when  a  tUapoeat  of  it — 
meaning  ^  the  v>ord  "di^ixm"—unpatdpur- 
e/uue  money,  \ohen  due. 

L  Wbere,lnaoontraotfor  tbesaleof  anlntereat 
In  a  ndoe.  It  is  provided  tliat  if  tbe  pnrcbaaer  as 

aor  time  shall  dispose  of  or  sell  such  Interest, 
tbea  and  In  that  case  tbo  unpaid  purobase  money 
shall  become  Immedlatelr  due  and  pajable.  • 
leasing  of  the  property  Is  a  disposal  of  It  so  as  to 
render  the  pnrohaaer  immediately  liable  tat  th« 
unpaid  puxohase  money,  ahtaou^  by  tbe  terms 
of  the  ooatnut  the  same  bad  ootfaeoomeotheib 
wise  due. 

S.  The  words  'dispose' erf**  are  not  smonymoua 
with  tbe  word  "sell.**  and  ttadeftnltiOD  mustb* 
considered  with  reference  to  tbe  remainder  of 
tbe  coDtraot  to  ascertain  Its  meaning. 

A.  It  betng  agreed  In  the  contnot  that  tbe  pur- 
chaser shall  pay  the  purobase  monej'  out  of  tbe 
first  production  of  the  mine,  and  bnvfog  put  iS 
out  of  hJa  power  to  perform  this  obligation  by  » 
lease  of  tbe  same,  such  lease  was  a  disposal  at 
tbe  property  wltbln  tbe  meaning  of  the  contra ot, 
wlilob  rendered  Urn  immediately  liable  for  tbe 
purchase  money. 

[No.  788.] 

Butmitted\  Oct.  tl,  1889.    Deeiiti  Not.  Jl, 

2SS9. 

ERROR  to  tbe  Circuit  Court  of  th« 
United  States  for  tbe  District  of  Colorado 
to  review  a  Judgment  in  favor  of  plaintiff  to 
recover  nnpaia  purchase  money  of  a  mine. 

The  facts  and  case  are  stated  in  the  opinion. 

Meters.  ThomM  M.  Patterson  and 
Charles  S.  Tbomas.  for  plaintiff  in  error: 

If  a  contract  specifies  no  time  tbe  law  im- 
plies that  it  shall  he  performed  within  a  rea- 
sonable time,  ODil  what  b  a  leasonable  time  ie 
a  question  of  law. 

2  Parsons  on  Contracts.  063;  Attaood  t. 
Clark.  2  Me.  249;  BiU  v.  Bobatt,  1(1  Me.  184; 
S  Chitty  on  Contracts,  1068,  note  U;  1  Sugden 
on  Vendors,  417,  note  T. 

The  court  erred  in  construing  the  making 
of  this  lease  to  be  a  disposition  of  the  ptopert  j 
within  tbe  meaning  of  the  contract. 

Sheffield  v.  Orrery,  8  Atk.  286;  Pheipe 
Barni.  101  U.  S.  880  (35  :  868);  IT.  8.  r.  Orm- 
Hot.  89  U.  H.  14  Pet.  526  (10  :  578);  Livingttom 
V.  Stieklea,  7  Hill,  253. 

The  words  "sale"  and  "dispose"  mean 
alienation  of  title. 
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Jackaon  ▼.  Sitternait,  19  Johns.  978;  Jack- 
ton  V.  Harriton,  17  Johos.  66;  Edaard*  t. 
f\trmert  F.  Int.  A  Loan  Co.  2t  Wend.  494; 
mtUm  V.  SchiUing,  42  N.  Y.  79;  Oruaoe  t. 
£u0iV,8  Wlla.  234.  2W.  B1.  766;  Ooe-^.Eogg, 

«  Dow.  A  By.  see. 

"IMsposed  '  means  a  parting  with  tbe  title 
1b  any  manner, 

Margrave  t.  KiTig.  5  Tied.  Eq.  430:  Ohureh 
T.  Brown,  15  Ves.  Jr.  258;  Bt^erj  v.  Qoodwin, 
9  Mau.  475;  Beard  t.  Knox,  Q  Cal.  252;  Nich- 
oU  T.  £(t«(m,  01  U.  a  716  (28:  254);  HaU  T. 
rum.  18  Pick.  455;  Walker  v.  Vineent,  19 
Fa.  869. 

J/r.  lb  C.  Rockwell  for  defendant  In 
{119)  «"or. 

Jtfr.  Junties  Mlllvr  delivered  the  oidntoo 
of  the  court: 

This  is  a  writ  of  error  to  the  Circuit  Court 
of  tbe  United  tutates  for  the  District  of  Col- 
orado. The  action  was  originally  brought  by 
Mary  J.  Sumner,  tbe  present  aefendaat  Id 
error,  against  David  K.  Hi!l.  plaintiff  in  er- 
ror, in  the  District  Court  of  Arapahoe  County, 
In  tbe  State  of  Colorado,  and  was  afterwards 
removed  by  Eiill,  on  tbe  ground  of  diverse 
citizenship,  into  tbe  Circuit  Court  of  tbe 
Vnited  States. 

It  appears  from  the  record  that  on  and  prior 
to  the  12tb  dav  of  February,  1880,  the  defend- 
ant Hill  and  Edward  R.  Sumner,  and  his  son, 
Edward  H.  Sumner,  were  tbe  owners  of  a 
miue,  called  the  Buckeye  lode,  situated  on 
Fryer  Hill,  in  the  California  mining  dintrict, 
In  the  County  of  Lake  and  Slate  of  Colorado; 
that  tbe  said  Edward  R.  Sumner  was  tbe 
owner  of  one  eighth,  and  his  son,  Edward  H. 
Sumner,  the  owner  of  another  one  eighth, 
undivided,  of  this  mine,  of  which  Hill  was 
tbe  owner  of  the  remainder.  It  also  appean 
that  Hill  was  a  man  of  considerable  means, 
which  was  not  the  case  with  the  others;  thai 
some  work  had  been  done  upon  the  mine,  and 
money  eipeoded  upon  It,  which  bad  been  ad 
vanced  mainly  by  Hill;  that  In  this  condition 
nf  affairs  Edward  R.  Sumner  sold  bis  one 
eighth  in  tb«>  mine  to  Hill,  and  took  from  Hill 
a  written  obligation  to  pay  him  ten  thousand 
dollars  ttjT  It,  in  tbe  raanner  prescribed  by  an 
instrument  In  writing,  of  which  the  following 
is  a  copy: 

"This  Is  to  certify  that  Edward  R.  Sumner, 
of  Leadville,  State  of  Colorado,  has  this  day 
sold  to  me  one  undivided  one  eighth  part  of 
the  Buckeye  lode,  vein,  mine  or  depoait,  situ- 
ated on  Fryer  Hill,  In  tbe  California  mininir 
district.  In  the  County  of  Lake,  iu  the  State' 
of  Colorado,  fur  the  aura  of  tea  thousand 
dollars,  to  be  paid  as  follows,  to  wit  ($1,808.48) 
one  thousand  three  hundred  eight  dollars 
cash  in  band,  the  receipt  of  which  la  hereby 
•ckoowledged. 

"Second.  To  pay  all  expenses  for  and  oo 
[ISO]  behalf  of  Edward  R.  Sumuer  upon  one  un- 
divided one  eighth  part  of  said  mine  owned 
br  Edward  a.  Sumner  whicb  has  accrued 
aince  tb«  flrst  day  of  February,  A.  D.  1880, 
and  which  may  hereafter  accrue  for  dnklng 
tbe  abaft  upon  said  mine,  for  all  machinery 

enrcbased  in  sinking  the  shaft  and  In  operat- 
ig  the  same  until  |»j  mineral  shall  have  been 
reached. 

Its  U.S. 


'Third.  To  pay  on  behalf  of  said  Edward 
R.  Sumner,  for  tbe  benetit  of  Eilward  H. 
Sumner,  owner  of  said  one  eighth  interest  of 
tbe  whole  of  said  mine,  one  eighth  part  of  all 
the  expenses  for  litigation  regardiug  tbe  title 
and  the  possesion  thereof,  or  for  trespasses 
which  may  be  committed  n|)oo  said  property 
from  and  after  tbe  date  above  written. 

"Fourth.  And  to  pay  on  behalf  of  the  said 
Edward  R.  Sumner  one  eighth  part  of  all 
other  assessmeota,  taxes  and  expenses  (mean- 
ing upon  tbe  one  eighth  interest  owned  by 
Edward  H,  Sumner,  being  independent  of 
the  one  eighth  conveyed  to  me  this  day  by 
said  Edward  R.  Sumner)  of  every  name  and 
nature,  which  may  Justly  accrue  against  said 
property,  whicb  sum  or  sums  of  money,  as 
well  as  all  other  sums  of  money  which 'may 
be  advanced  and  paid  out  by  me  In  pursunnce 
of  this  agreement,  shall  be  applied  by  in* 
dorsement  upon  this  contract  by  the  said  Ed* 
ward  R.  Sumner  or  his  assigns  in  payment  of 
the  aforesaid  eum  of  ten  thousand  dollars,  at 
far  as  the  same  shall  go  to  the  payment  thereof. 

"Fifth.  And  after  deducting  all  tbe  afore* 
said  sums  of  money  above  meDtioned.  I  hereby 
agree  to  pay  to  the  said  Edward  R.  Sumner 
or  his  order  the  residue  of  the  said  ten  thousand 
dollars  out  of  tbe  flrst  production  of  my  in* 
tereat  in  said  mine,  so  soon  as  the  same  shall 
be  realized  therefrom;  and  If  at  any  time  I 
shall  dispose  of  or  sell  one  eighth  part  of  aaid 
mining  property,  then  and  in  that  case  tbe 
residue  of  said  ten  thousand  dollars  shall  be- 
come immediately  due  and  psyable  to  the 
said  ]Bdward  R.  Biimuer  or  hia  order.  In  no 
case  am  I  to  pay  out  more  than  ten  thousand 
dollars  on  behalf  of  aald  Edward  R  Sumner 
on  the  one  eighth  interest  of  Edward  H. 
Sumner.  Including  tbe  (1,806.48  mentioned 
as  paid  above. 

"Witnera  my  hand  and  seal  this  twelfth 
day  of  February,  A.  D.  1880,  at  Chicago. 
Illinois. 

"(Bigoed)      David  K.  Hill.  [Seal.]" 

It  seems  from  this  paper  pretty  clear  that  [121] 
Edward  R.  Sumner,  In  conveying  his  one 
eighth,  was  anxious  to  secure  the  other  OM 
eighth,  held  his  son  Edward  H.  Sumner, 
from  being  loM  reason  of  his  inability  to 
pay  SQch  assessments  as  ml^bt  be  made  on  it 
in  tbe  progress  of  developing  tbe  mine  and 
bringing  it  into  profitable  operation.  It  ap- 
pears from  the  record  that  Hill  continued 
work  upon  the  mine  and  received  credit  upon 
this  written  contiset  until  October  }0,  1888, 
and  about  that  time  he  ceasM-  to  work  upoo 
It  or  to  make  any  further  effort  to  develop  ft. 
On  July  29.  1885,  Hill  made  a  lease  of  the 
mine  to  Oeorge  A.  Jenhs,  who  had  been  agent 
of  Hill  in  tbe  previous  efforls  to  develop  U. 
Tbe  following  is  a  cop;  of  this  lease: 

'This  agreement  of  lease,  made  this  29th 
day  of  July,  lu  the  year  of  our  Lord  one 
thousand  elgbt  hundred  and  elghty-flve.  be- 
tween David  K.  Hill,  of  tbe  City  of  Chicago. 
County  of  (Toole,  and  State  of  Illinois,  and 
Robert  Esser.  of  the  City  of  Leadville.  County 
of  Lake,  and  State  of  Colorado,  lessors,  and 
George  A.  Jenks.  of  tbe  City  of  Leadvilla, 
County  of  Lake,  and  State  of  Colorado,  lesses; 
witoeueth: 
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"Tbat  the  said  lesBors,  for  tnd  in  eon^der- 
fttloD  of  tbe  royalties,  coTeoants  sod  agree- 
meoU  bereinafier  reserved  and  by  tbe  said 
lessee  to  be  paid,  kept  and  performed,  bave 
graoled,  demised  aod  Ut,  and  by  the»e  pres- 
ents do  grant,  demise  and  lei  uoto  tbe  said 
lessee  all  tbefolloiving-deftcribed  mine  and  min- 
log  property  situate  in  California  mi  Ding  dis- 
trict. County  of  Lake,  and  Slate  of  Colorado, 
to  wit: 

"All  tbeir  interest  1l  the  Buckeye  lode 
mining  claim,  situate  on  the  north  slope  of 
Fryer  Hill,  io  said  mining  district,  county 
EDd  State,  together  with  the  appurtenances: 

"To  bare  and  to  bold  unto  the  said  lessee 
for  the  terra  of  two  years  from  date  hereof, 
expiring  at  noon  on  the  SOth  day  of  July,  A. 
D.  18H7,  uotess  sooner  forfeited  or  determined, 
through  tbe  violation  of  any  covenant  bero- 
inafter  against  tbe  said  tenant  reserved. 

"And  in  consideration  of  sucb  demise  the 
•aid  lessee  does  coveoant  and  agree  with  the 
■aid  lessors  as  follows,  to  wit: 

"To  enter  upon  said  mine  or  premises,  tod 
[182]  voTk  tbe  same  mine  fashion,  ia  manner  nec- 
essary to  good  end  economical  mining,  so  as 
take  out  tbe  greatest  amount  of  ore  possible, 
with  due  regard  to  tbe  development  and  pres- 
ervation of  tbe  same  as  a  workable  mine, 
and  to  the  special  covenants  hereinafter 
reserved. 

"To  well  and  sufflciently  timber  said  mine 
at  all  points,  where  proper  id  accordance  with 
good  mining,  aod  to  repair  all  old  timbering 
vbcrcver  it  may  become  necessary. 

"To  keep  at  all  times  the  drifts,  shafts, 
tunnels  and  other  workings  thoroughly 
drained  and  clear  of  loose  rock  and  rubbish, 
unk-S'4  prevented  by  extraordinary  mining 
casualty. 

"To  deliver  to  said  lessors  as  royalty  ten 
per  cent  of  tbe  net  smelter  returns  of  ail  ore 
extracted  from  said  premises,  running  to  and 
including  twenty  dollars  (f30)  per  ton',  and  on 
all  ores  running  over  twenty  (920)  per  ton, 
twenty-five  per  cent  of  the  net  smelter  re- 
turns. 

"To  deliver  to  tbe  said  lessors  the  said  prem- 
l^ps,  with  the  appurtenances  and  all  improve- 
m^nts,  in  good  order  and  condition,  with  all 
drifts,  shafts,  tunnels  and  other  passages  thor- 
oughly clear  of  loose  rock  and  rubbish,  and 
drained,  and  the  mine  ready  for  immediate 
continued  work  (accidents  not  arising  from 
negligence  alone,  excluded),  without  demand 
or  further  notice,  on  said  29th  day  of  July, 
A.  D.  1387,  St  noon,  or  at  soy  time  previous, 
upon  demand  for  forfeiture. 

"Aod,  finally,  tbat  upon  the  violation  of 
■ny  covenant  or  covenants  hereinbefore  re- 
served, the  term  of  this  lease  shall,  at  the  op- 
tion of  the  lessors,  expire,  aod  tbe  same,  with 
said  premises,  with  tbe  appurtenances,  shall 
become  forfeited  to  said  lessors,  nod  said  lesnors 
or  their  agent  may  thereupon,  after  demand  of 
possession  in  writing,  enter  upon  raid  prem- 
ises and  dispossess  all  persons  orcupying  tbe 
same,  with  or  without  process  of  law;oratthe 
option  of  said  lessors,  the  said  tenant  and  all 
persons  found  inoccapation  may  be  proceeded 
against  as  guiltv  of  unlawful  detainer. 

"And  the  ssfd  lessors  expressly  reserve  to 
themselves  tbe  property  and  right  of  property 
CM 


in  all  minerals  to  be  extracted  from  said  prem- 
ises during  the  term  of  this  lease 

"Each  and  every  clause  and  covenant  of 
tbis  agreement  of  lease  shall  extend  to  the  [1S8. 
heirs,  executors,  admioistrators  and  lawful  as- 
sigus  of  all  parties  hereto. 

"In  witness  whereof  tbe  said  parties  hava 
hereunto  set  tbcir  bands  aod  seals. 

"Kobbkt  Esbeh.  [Seal. 

"David  K.  Hill.  [Seal. 

"GEonoE  A.  Jbkks.  [Seal.]" 

The  oblifralion  of  Hill  was  assigned  by 
Ednard  R.  Sumner  to  Mary  J.  Sumner,  the 
present  ^aintlff  in  error,  who  brought  tbis 
action.  Two  issues  were  raised  by  tbe  plead- 
ings io  the  case.  The  first  of  these  was  tbat 
there  was  a  failure  on  tbe  part  of  Hilt  to  prose* 
cute  witbduediligencc  bis  obligatioo  to  devel- 
op the  mine,  wberehy  the  sum  of  leo  thoueand 
dollars  less  the  sums  credited  on  the  contract 
became  due.  The  secund  was,  that  by  mak- 
ing tbe  lease  the  Mmplainant  bad,  within  the 
meaning  of  the  fifth  clause  of  the  contract, 
disposed  of  the  mining  property  so  as  to  be- 
come immediatelv  liable  for  tbe  residue  of 
said  ten  thousand  dollars.  The  court  by  iu- 
structing  tbe  jury  tbat  the  execution  of  this 
lease  by  Hill  caused  tbe  remainder  of  the  ten 
thousand  dollara  to  become  due  and  payable, 
rendered  it  unnecessary  for  the  jury  to  con- 
sider the  first  propoflitioo;  aod  if  tne court  nas 
right  io  that  instruction,  the  verdict  of  the 
jury  in  favor  of  the  plaintiff  necesssrily  fol> 
lowed.  Weshall  tLereforecoosiderthesound- 
ness  of  tbis  instruction. 

Tbe  definition  of  the  words  "dispose  of"  or 
"sell,"  in  this  article,  must  be  considered  with 
reference  to  the  remainder  of  tbe  contract  to 
ascertain  its  meaning.  Obviously  the  word 
"dispose"  must  have  some  meaning  in  the 
contract,  and  la  not  synonymous  with  tbe 
word  "sell."  It  would  be  useless,  if  such 
were  its  consiruction.  It  must  mean  some- 
thing more  or  something  less  than  the  word 
"sell."  In  the  circumstances  of  this  case,  it 
would  seem  to  mean  something  more.  Tbe 
references  of  counsel  In  their  briefs  to  decided 
cases  attempting  to  define  tbat  word  are  of 
course  of  very  little  avail,  as  in  each  instsnca 
it  must  be  taken  in  connection  with  the  cir- 
cumstances in  which  It  Is  used.  In  the  lan- 
guage of  this  court  in  the  case  of  Phelpa  ▼. 
Barrit,  101  U.  8.  880  [25:  8581  "the  expi«s. 
sion  'to  dispose  of  is  very  broad,  and  signifies  [124; 
more  than  'to  sell.'  Selling  is  hut  one  mode 
of  disposing  of  property.' 

Looking,  then,  to  the  purposes  which  Ed- 
ward R.  Sumner  had  In  view  in  tbe  use  of 
this  clause,  Xry  which  tbe  sale  or  disposal  of 
one  eighth  of  the  property  rendered  the  ten 
thousand  dollars  due,  less  the  credits  tbat 
should  have  been  entered  upon  It  at  that  time, 
it  is  obvious  that  it  was  expected  that  Hill 
would  continue  to  make  efforts  to  develop  the 
mine  and  put  It  In  profitable  working  con- 
dition, until  all  parties  were  ready  to  abandon 
It  as  a  useless  experiment,  or  until  the  tea 
thousand  dollars  which  Hill  had  agreed  to 
pay  Edward  R.  Sumner  bad  been  exhausted 
by  payments  of  contribution  on  account  of 
the  one  eiehth  Interest  remaining  In  Edward 
H.  Sumner.    Any  conlraa  made  by  Bill 
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vliicb  would  put  it  rut  of  bis  power  to  per- 
form thia  obltgaiioD  was  tbe  tbiofc  to  be 
guarded  agaiust,  and  ibe  only  guard  wbfcb  tbe 
contract  provided  waa  tbnt  be  should  not 
make  aucb  disposal  of  even  ooe  eiftbtb  of  the 
property.  If  be  cbose  to  dispose  of  ooe 
eixbtb  or  of  tbe  wliole  of  it  by  selltog  it  out- 
rl^bt,  or  by  leasiDH  it  for  two  or  Ave  or  ten 
years,  be  bad  tbe  right  to  do  it.  lu  sucb 
event,  however,  he  becanae  liable  to  Sumner 
for  90  much  of  the  ten  thousand  dollars  as 
had  not  beeu  eibausted  payliiir  the  cootri- 
butfoDi  properly  aswssable  against  the  one 
eij;hlh  or  Edward  H.  Sumner.  This  option 
he  exercised  by  making  the  lease  to  Jenks.  Tf 
the  results  of  that  lease  have  been  as  profit- 
able as  Hill  might  have  anpposed  they  would 
be,  he  could  well  afford  to  pay  the  remainder 
of  the  teD  thoosand  dollars.  If  it  did  not,  it 
was  a  losing  reoture,  which  be  votuntarily 
entered  upon. 

We  are  of  opinion  that  in  doinf?  this,  be 
disposed  of  tbe  property  within  the  meaoing 
of  tbe  clau<<e  under  consideration,  and  in- 
stantly became  liable  for  that  part  of  tbe  leu 
thousand  dollars  which  be  had  not  paid  by 
advances  on  account  of  the  interest  of  Ed* 
ward  B.  Sumner. 

At  thi»  view  of  the  eaae  uhm  in  aeeordanee 
mth  itutruetiona  of  the  praiding  judge^  and  U 
eonelurive  of  it.  the  judgmetU  «f  m*  eireuit 
eeurt  i»<^fflrmed. 


lUl]    CHARLES  E.  CROSS  vr  al.,  Plf*.  in 

Err., 

V. 

THE  STATE  OF  NORTH  CAROLINA 
(See  S.  a  Reporter^  ed.  181-140.) 


131-140 

In  Itaelf,  a  diBtlnct.  separate  offeoM  oommlttad 
within  Its  limits  and  asalnst  Its  laws. 
S.  Where  the  Jury  wen  unable  to  agree,  and  r»> 
tamed  Into  court,  aud,  by  polhov  tbem,  it  ap- 
peared that  tbej  were  affieed  upon  a  verdict  of 
irulltjr  under  tbe  flret  and  seoond  oounta  of  tbe 
Indlotment,  but  oould  not  agree  as  to  the  third 
and  fourth  oounta,  and,  tbe  Jury  having  been 
again  sent  out,  tbe  oourt  permitted  a  nolle  pro^ 
equi  to  be  entered  upon  tbe  third  and  fourth 
oouots,  and  the  jury,  upon  twlog  Informed  of 
this,  returned  a  verdict  of  guilty  upon  tbe  re* 
malnlng  oounts,— held,  tbat  this  was  a  mere  error 
in  practice,  that  did  oot  affect  eutiatantlal  rlgbts, 
and  didnotamouDt  to  a  deprivation  of  tbe  liberty 
of  the  defendants  without  due  prooen  of  law. 
[No.  1084.1 

Argued  Oct.  *»,  liS9.    JkeiSed  Km.  U,  1889. 

Pr  ERROR  to  the  Supreme  Court  of  the  State 
of  North  Carolina  to  review  a  Judgment  of 
the  Supreme  Court  of  North  Carolina  atflrming 
a  judgment  of  the  Superior  Court  of  Wake 
County  in  that  State,  sentencing  plaintifla  In 
error  to  hard  labor  for  forgery.  AMrmed. 
Tbe  facts  are  stated  In  tbe  opinion. 
Opinion  below.  101  N.  O.  770. 
Mr.  W.  R.  Henry,  for  plalntilb  In  error; 
Criminal  offensea  agaf nst.tbe  federal  govem- 
meot  are  exclusively  cognizable  In  federal 
courts,  uDleas  by  federal  statutes  it  la  otherwiae 
provided. 
StaU  V.  Tulier,  84  Conn.  280. 
The  federal  court  having  exclusive  jurladlo- 
tlon  to  determine  the  falai^  of  tbe  entries  and 
to  punish  tbe  makers  thereof,  jurisdiction  to  try 
tbe  d^endaots  for  said  forgeriea  cannot  be 
conceded  the  state  court. 

State  V.  Sfiepard,  7  Conn.  64;  State  v.  Smith, 
43  Vl  324;  I>rake  v.  State,  60  Ala.  43;  State  v. 
Cooper,  13  N.  J.  L.  S61;  State  t.  ChnJ/ln.  S 
Swim.  493;  fltate  v.  Shelley,  11  Lea,  684;  State 
V.  IngUs.  2  Hayw.  (N.  C.)  4;  State  v.  LetDit,  S 
Hawks,  98;  State  v.  FayettetiUe,  2  Murpb.  371; 
State  V.  Stanly,  4  Jones,  L.  290;  U.  S.  r. 
JIarmiixm,  8  Sawy.  6M;  1  Wbart.  Cr.  L.  4tb 
pd.  565;  Whart.  Cr.  Ev.  487;  StaU  v.  Pike.  18 
N.  K.  83;  17.  S  v.  Oom^ofd,  2S  Fed.  Rep.  908. 

The  trial  In  the  state  court  was  without  war- 
rant of  law  and  illegal,  and  tie  defendanti 
sbould  be  discharged. 

Sturges  v.  Orowninthield,  17  TJ.  8.  4  Wheat. 
122  (4:  529);  Prigg  v.  Pennsylvania,  41  U.  S.  18 
Pet.  539  {10:  1060);  The  William  King,  16  U.  5. 
2  Wheat.  159  (4:  208);  Lee  y.  Lee,t»  U.  8.  8 
Pet.  44  (8:  860);  JDelafleld  v.  lainoie,  2  Hill,  160; 
IT.  5.  V.  Zathrop,  17  Johns.  4,  22;  Story  on  the 
Conflict  of  Laws,  516;  People  v.  iMneh,  11 
Johns.  549;  Martin  v.  Hunter,  14  U.  8.  1 
Wheat.  846(4:  97);  U.  S.  v.  fiaHey,  84  U.  S.  9 
Pet.  241  (9:  118);  Rouy.  State.  66  Ga.  192. 

When  a  criminal  case  is  put  to  a  juir  it  can- 
not be  withdrawn  except  by  consent  of  tbe  ac- 
cused, or  because  of  some  unavoidable  accident. 

StaU  T.  msSee,  1  Ball^.L.  651.  21  Am.  Dec 
602;  StdCev.  7Wn((m,l8Ired.L.  266;  SlaUY. 
Taylffr,  84  N.  C.  773;  SttOe  v.  HornOfy,  8  Rob. 
(La.)  688,  41  Am.  Dec.  82(h  Wharton  on  Cr.  L. 
g  618;  StaU  V.  MeNeiU,  93  N.  C.  6B2;  StaU  v. 
Bowere,  94  N.  C.  910;  State  v.  Thompaon,  06  N. 
C.696. 

Mr.  Theo-  T,  Dawldaon*  Attorney-Gen- 
eral of  North  Carolina,  for  defendant  in  error: 
Every  citizen  of  tbe  United  States  b  also  a 

8S7 


Forgery,  uA«n  indi^ment  for  triable  in  etnte 
court — connected  with  ertme  againH  United 
Statee— forging  note  paiyeMe  at  naOonalbank 
—falte  enlriei  in  ftoeti— enfuM  Offoifuf  etate 
and  national  gmemmtnte^-praetiee^iie 
proeem  ef  law. 

L  Where  ttie  president  and  cashier  of  a  national 
bank  forged  a  promissory  note,  and  entered  ft 
upon  the  books  of  tbe  bank,  for  tbe  purpose  of 
sostalnlng  false  entries  in  tbe  books,  and  la  order 
to  deoelve  tbe  United  States  bank  examiner,  they 
may  be  tried  and  oonvlcted  of  forger;  of  the  note 
In  tbe  state  oourt,  although  the  offense  of  making 
neb  false  entries  la  one  against  tbe  United  States, 
of  whloh  lis  oourta  have  exotualve  oogolzanoe. 

t.  The  crime  of  forgery  against  the  State  oould  oot 
be  excused  or  obliterated  by  committing  another 
aad  distinct  crime  against  tite  United  States. 

ft  TtefOTVlngof  a  promisaorr  note,  made  payable 
to  or  at  a  national  bank,  doea  not  oooatitute  the 
offense  deecrtbed  In  seodon  UIB.  U.  B.  Bev.  Stat, 
and  is  not,  within  the  meaolnR  of  tbat  aeettoa,  a 
fraud  against  the  United  States. 

t.  Tbesameaotorserteeof  aotsmaroonatltoteaa 
oflenae  equally  against  the  United  States  aod  the 
Stattt,  subjecting  tbe  guUty  party  to  punJahment 
under  tbe  laws  of  each  government. 

I.  Altliough  the  forgery  may  have  been  oommltted 
Id  order  that  tbe  Instrument  forged  might  be- 
oome  tbe  basis  ot  false  entries  upon  the  books 
of  tbe  bank,  tbat  olrcumstanoe  oao  not  defeat  the 
aothorityof  the  State  to  punisb  the  forgery,.as, 
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citizen  of  8  State  or  Territoiy.  He  may  be  said 
to  owe  allegiance  to  two  sovereigns,  and  may 
be  liable  to  puniahment  fortheinfracUon  of  tbe 
laws  of  either.  Tbe  same  act  may  be  an  offense 
or  transgression  of  tbe  laws  of  botb. 

Moon  T.  llHnod,  S6  U.  8.  14  How.  18 
(14:  806);  Ooteman  T.  Tmneuee.  97  TT.  8.  509 
(24:  1118);  Ex  parte  Soughton,  7  Ftd.'Biep.mi 
Com.  T.  Bakeman,  105  Mass.  53;  Foxt.  Ohio,  46 
U.  S.  5  How.  410,  434  (12:  813). 

Tbe  eSect  of  Uie  noUe  prosequi,  under  tbe 
circumstances,  it  an  acquittal  as  to  the  counts 
to  which  It  pertains. 

8taU  V.  John,  8  Ired.  L.  880;  8taU  t.  Bmoen, 
94  N.  C.  010;  State  v.  McNeill,  98  N.  a  B53; 
Slate  T.  Tliompion,  95  N.  C.  606;  State  v. 
Tavlor,  84  N.  C.  778.. 

The  action  of  the  state  court  was  not  erro- 
neous. 

£tateT.  Cbrload.  90N.  O.  668. 

1 13S  ]   ,Mr.  Ju$Uee  Harlan  delivered  the  opinion  of 
the  court: 

The  Supreme  Court  of  North  Carolina  having 
aifirmed  a  judgment  of  the  Superior  Court  of 
"Wake  County,  In  that  State,  wr^ercby,  in  con- 
formity with  the  verdict  of  a  jury,  the  plaintiffs 
Id  error  were  sentenced  to  hard  labor,  tbe 
present  writ  of  error  wu  sued  out  upon  the 
ground  that  tbe  judgment  of  affirmance  sus- 
tains an  authority  exercised  under  the  State 
wbicb  was  drawn  in  question  as  being  repug- 
nant to  tbe  laws  of  the  United  States.  The 
specillc  contention  of  tbe  defendants  is,  that  the 
offense  of  which  Ibey  were  convicted  was  cog- 
nizable oolyin  the  courts  of  the  United  States. 
If  this  pontion  be  well  taken,  the  judgment 
must  be  reversed;  otherwise,  aflSrmed. 

By  the  Code  of  North  Carolina  it  is  made  an 
offense  against  that  State  "if  any  person,  of  his 
own  head  and  Imagination,  or  by  false  conspir- 
acy or  fraud  with  others,  shall  wittingly  and 
falsely  forge  and  make,  or  sbidl  cause  or  wit- 
tingly assent  to  be  forged  or  made,  or  shall 
show  forth  In  evidence  knowing  the  same  to  be 
forged,  .  .  .  any  bond,  writing  obligatory,  bill 
of  exchange,  promissory  note,  indorsement  or 
assignment  thereof.  .  .  .  with  intent  ...  to 
defraud  any  person  or  corporation."  Code  of 
N.  C.  1883,  vol.  I,  g  1020.  It  Is  provided  by 
the  same  Ctode  that  "  In  any  case,  where  an  in- 
tent to  defraud  is  required  to  constitute  the 
offense  of  forgery,  or  any  other  offense  what- 
ever. It  shall  be  sufficient  to  alleee,  in  tbe  in- 
dictment, an  intent  to  defraud,  without  naming 
therein  tbe  particular  person  or  body  corporate 
intended  to  be  defrauded;  and,  on  tbe  trial  of 
such  todictment,  Itshall  be  sufficient,  and  shall 
not  be  deemed  a  variance,  if  there  appear  to  be 
an  intent  to  defraud  the  United  States,  or  any 
[183]  State,  county,  city,  town,  or  parish,  or  body 
corporate,  or  any  public  officer,  in  bis  official 
capacity,  or  any  co-partnership  or  member 
thereof,  or  any  parttcular  person."  lb.  §1101. 

The  first  count  of  tbe  indictment  against  the 
defendants  charged  that  they  "  uotawfully  and 
feloniously,  of  their  own  bead  and  imaginaUon, 
did  wittingly  and  falsely  make,  forge  and 
counterfeit/' and  "did  wittingly  assent  to  tbe 
falsely  making,  forging  and  counterfeiting,  a 
certain  promissory  note  for  the  payment  of 
money;  which  said  forged  promissory  note  Is 
of  the  tenor  following,  that  Is  to  say: 
888 


THE  UsirxD  Statbl  Oct.  Tkbu, 

"  J6,260.00.  March  8tfa,  1888. 

'"Four  months  after  date,  we,  D.  H.  Graves, 
principal,  and  W.  H.  Sanders,  the  other  sub- 
scribers, sureties,  promise  to  pay  tbe  State  Na- 
tional Bank  of  Raleigh,  North  Carolina,  or 
order,  sixty -two  handred  and  flfty  dollars,  ne- 
gotiable and  payaMe  at  the  State  National  Bank 
of  Raleigh,  N.  C,  with  interest  at  the  rate  of 
eight  per  cent  per  annum  after  maturity  until 
paid,  for  value  received,  being  for  money  bor- 
rowed, the  said  sureties  hereby  agreeing  to 
continue  and  remain  bound  for  payment  of  this 
note  and  Interest,  notwltbstanaiag  any  exten- 
don  of  time  granted  from  time  to  time  to  the 
piindpa]  debtor,  waiving  all  notice  of  such  ex- 
tension of  time  from  either  payor  orpayee;  and 
I  do  hereby  appoint  Sam.  C.  White,  cashier,  my 
true  and  lawful  attorney  to  sell  any  or  all  col- 
lateral he  may  have  in  his  hands  to  pay  this 
claim  if  I  should  fail  to  do  so  when  said  claim 
falls  due,  aftcrgiringme  ten  days' notice  of  his 
IntentionOo  sell  the  same,  and  pay  any  surplus 
that  nu^  remain  to  me. 

*"D.  H.  Obateb. 
"•W.  H.  Samdbbs.' 

"  And  upon  the  back  of  which  said  false, 
forged  and  counterfeited  promiSBOry  note  Is 
stamped  and  written  — '  D.  D.  0.  H.  Graves. 
96,250.  July  8,'— with  Intent  to  defrand,  con- 
trary to  the  form  of  the  statute  In  such  case 
made  and  provided,  and  against  the  peace  and 
dignity  of  the  State." 

The  second  count  relates  to  a  note  of  the 
same  description,  and  charges  the  defendants 
with  having  unlawfuUv,  ^lonloosly  and  wit- 
tingly uttered  and  publuhed  it  as  true,  *'  with 
intent  to  defraud,"  knowing  at  the  lime  the 
same  to  be  false,  forged  and  counterfeited. 

Tbe  third  countchargcd  that  tbe  defendants, 
of  tbeirown  head  and  imagination,  falselv,  un- 
lawfully and  feloniously  made,  forged  and 
counterfeited,  and  caused  and  procured  to  be 
made,  forged  and  counterfeited,  and  wittiof^ly 
aided  and  assented  to  the  false  making,  forging 
and  counterfeiting  a  note  of  like  description, 
"  with  intent  to  defraud  .  .  .  the  State  Na- 
tional Bank,  a  corporation  .  .  duly  created 
and  existi  ng  under  tbe  laws  of  the  United  States, 
contrary,"  etc. 

Tbe  loiirth  cotut  charged  that  the  defend- 
ants,  devisiog  and  Intending  to  defraud  the 
State  Nationfi  Bank  of  Raleigh,  North  Caro- 
lina, a  corporation  existing  under  the  laws  of 
the  United  States,  unlawfully  and  falsely  com- 
bined and  conspired  together  to  make,  forge, 
counterfeit,  ana  by  such  conspiracy  and  fraud 
feloniously,  falsely  and  wittingly  did  forge  and 
make,  and  caused  and  assentm  to  be  forged 
and  made,  tbe  above  described  note,  "with  in 
tent  to  defraud,  contrary  to  tbe  form  of  the 
statute,"  etc. 

The  defendants  filed  a  joint  plea  la  abate- 
ment, contesting  the  jurisdiction  of  the  state 
court  upon  the  following  grounds: 

"  That  at  the  time  of  the  allM;ed  conspiracy 
and  conspiracies,  forgery  and  forgeries,  utter^ 
Ing  and  utterings,  in  said  indictment  specified, 
there  was  a  national  banking  association,  duly 
organized  and  acting  under  the  laws  of  the 
t7oited  States,  in  Raleigh,WakeCoun^,  North 
Carolina,  known  as  tbe  State  National  Bank 
of  Raldgh,  North  Carolina,  having  lu  place  of 
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badness  and  doing  its  said  biiaioess  Id  tbe  said 
City  of  Itnlei^h,  in  llic  County  of  Wake  and 
State  of  Kortb  Carolina,  and  witliio  tbe Jaris- 
dictioD  of  tbe  Circuit  Court  of  tbe  United  States 
for  tbe  Eastern  District  of  Monli  Carolina; 

"  Tbat  the  said  Ctatricfi  K  Cross  was  then 
and  there  an  officer  of  said  bank,  to  wit,  its 
presldeat,  and  the  said  Samuel  C.  White  was 
then  and  there  an  officer  of  said  bank,  to  wit, 
its  cashier; 

'*  Tbat  said  alleged  conspiracy  and  coospira- 
des,  forgery  and  forgeries,  uttcringr  and  otter- 
tlSSj  inga,  were  made,  entered  into,  committed  and 
done  by  the  said  Charies  £.  Cross,  and  after- 
wards assented  to  by  tbe  said'Samuel  0.  White, 
for  the  purpose  of  supporting,  sustaining  and 
making  a  certain  false  entry  and  entries,  in  the 
books  of  said  bank,  and  that  the  said  false  en- 
^  and  entries  wefe  by  the  said  Samuel  C. 
White,  cashier  as  aforesaid,  acting  as  cashier, 
actually  made  in  and  upon  the  books  of  the 
said  bulk,  tbe  said  Charles  E.  Cross  being  then 
and  there  aiding  and  abetting,  for  the  purpose 
of  deceiving,  and  with  intent  to  deceive,  tbe 
agent  of  the  United  States,  to  wit,  the  bank  ex- 
aminer of  the  United  States,  duly  appointed  to 
examine  into  the  affairs  of  the  sud  association, 
to  wit,  the  8tat«  Natitnal  Bank  of  Raleigh, 
Korth  Carolina; 

* '  Tbat  the  said  note,  in  said  indictment  spec- 
ified, was  never  uttered  or  published  in  any 
way,  nor  to  any  other  person  or  cor])oration, 
nor  was  there  any  Intent  or  attempt  so  to  do; 

"That  the  said  note,  in  the  said  Indictment 
«pecifled ,  was  entered  upon  and  In  tbe  boolEs  of 
the  State  National  Bank  aforesaid  as  the  prop- 
erty of  the  jBiiid  National  Bank  of  Raleigh, 
North  Carolina,  and  placed  among  the  assets 
by  the  said  Charles  E.  Gross  and  Samuel  C. 
White  as  aforesaid,  fOT  the  purpose  and  with 
tbe  intent  aforesaid. 

"Tlie  above  facts  tbe  said  Charles  E.  Cross 
••nd  Samuel  C.  White  are  ready  to  verify. 

"Wherefore  they  pray  judgment  if  tbe  said 
court  now  here  will  or  ought  to  take  cognizance 
of  this  indictment  here  preferred  against  them, 
and  tbat  by  the  court  here  they  may  be  dis- 
missed and  discharged,"  etc. 

This  plea  baviug  been  disallowed,  tbe  de* 
fendants  severally  pleaded  not  guilty.  After 
the  cause  was  finally  aubmitted  to  tbe  iui7,  the 
attorney  for  the  State,  with  the  pemiission  of 
the  court,  entered  a  nolle  protequi  as  to  the  third 
and  fourth  counts.  The  thereupon  re- 
turned a  verdict  of  gailty  as  charged  in  the  in- 
dictment, and  jtidgment  thereon  waa  aooord- 
iogly  entered. 

Tut  plea  in  abatement  was  erldentlr  drawn 
with  refereaoe  to  section  5209  of  the  Bevlsed 
Statutes,  title  National  Sankt.  Tbat  section 
provides,  among  other  things,  tbat  "  every 
president,  director,  cashier,  teller,  clerk  or  agent 
of  any  association  .  .  .  who  nukes  any  ulae 
entry  In  any  book,  wpatt  or  statement  of  the 
aasodalion,  with  intent,  to  either  cose,  to  In- 
jntre  or  defraud'  the  association  or  any  other 
compaoy/liody  pcrfltic  or  corporate,  or  any  in- 
[XIT]  diTiauaf  person,  or  to  deceive  any  c^cer  of  the 
association,  or  any  agent  appointed  to  examine 
tbe  affairs  of  any  such  association;  and  every 
person  who,  witn  like  Intent,  aids  or  abetsany 
irf&cer,  clerk  or  agent  in  any  violation  of  thu 
Metion,-«baU  be  deemed  guilty  of  a  misdemeao- 
ItS  U.  8. 
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or,  and  shall  be  imprisoned  not  lees  than  five 
years  nor  more  (ban  ten." 

It  is  contended  tbat  the  courts  of  the  United 
States  have  exclusive  Jurisdiction  to  try  the  de- 
fendants for  having  made  the  false  entries  on 
the  books  of  the  bank,  with  the  intent  stated  in 
the  plea;  that  the  foi^gery  in  question  is  an  in- 
tegnl,  essential  element  in  such  entries,  which 
were  false  only  because  based  upon  tbe  forged 
notes;  that  tbe  defendants  cannot  be  tried  for 
the  false  entries,  after  being  tried  for  the  for- 
gery; consequently,  a  recognition  of  the  right  of 
the  state  court  to  toy  them  for  the  latter  offense 
will  defeat  the  jurisdiction  of  the  federal  court 
to  try  them  for  the  former  offense.  In  other 
words,  that  where  exclusive  jurisdiction  is  giv- 
en to  tbe  courts  of  the  United  Suies  to  try  an 
offense,  the  state  court  cannot  exercise  juris- 
diction in  respect  to  any  particular  net  consti- 
tuting an  essential  ingredient  of  tbat  offense, 
although  the  commission  of  such  act  is  made  a 
crime  against  tbe  State. 

Tbe  fallacy  of  this  argument  is  in  assuming 
that  the  offense  described  in  section  5309  of  the 
Revised  Statutes,  namely,  the  making,  by  an 
officer  or  agent  of  a  national  banking  associa- 
tion, of  a  false  entry  In  its  books,  reports  or 
statements,  wiUi  intent  to  injure  or  defraud  the 
association,  or  others,  or  with  the  intent  to  de- 
ceive its  officers  or  any  agent  appointed  to  ex- 
amine its  affairs,  necessarily  involves  the  crime 
of  forgery,  of  which  the  defendants  were  found 
guilty.  If  the  notes  in  question  had  not  been 
forged,  hut,  with  or  without  the  consent  of  the 
obligors,  had  been  temporarily  i^aced  by  the 
defendants  among  the  assets  of  the  bank,  and 
edtered  upon  its  books,  when  they  were  not  its 
property,  with  intent  to  deceive  tbe  agent  ap- 
pointed to  examine  its  affairs,  they  could  have 
been  punished  under  section  5309.  On  tbe  other 
hand,  the  crime  defined  in  section  1029  of  the 
Code  of  North  Carolina  would  have  been  com- 
plete if  the  defendants  simply  made  and  forged, 
or  caused  to  be  made  and  forged,  or  willingly 
assented  to  the  making  or  forgery  of  the  notes  [IW] 
described  in  the  indictment,  with'  intent  to  de- 
fraud, and  did  not  follow  it  up  by  committing 
tbe  crime  against  tbe  United  States  of  making 
false  entries  in  respect  thereto  upon  the  books 
of  the  bank,  with  tbe  intent  to  deceive  the  a^ent 
designated  to  examine  its  aflaiia.  Tbe  crime 
against  the  State  could  not  be  excuset)  or  ob- 
literated by  committing  another  and  distinct 
crime  against  the  United  States. 

It  is  also  contended  that  tbe  crime  of  for- 
gerf,  as  defined  In  the  Code  of  North  Carolina, 
and  described  in  the  indictment,  is  made,  by 
section  5418  of  tbe  Revised  Statutes,  an  offense 
against  the  United  States;  and  that  as  the  oourtv 
of  the  United  States  are  fai vested  wlthexclusive 
jurisdiction  "of  all  criihes  and  offenses  cog- 
nizable under  tbe  authority  of  the  United 
States"  (R.  S.  ^711),  the  Judgment  must  be  re- 
versed. This  position  cannot  be  sustained.  Sec- 
tion 64 18  of  the  Revised  Statutes  makes  it  an 
offense  against  the  United  States  for  Aiv  person 
to  falsely  make,  dter,  fofge  or  counterfeit '  'an  jr 
bid,  proposal,  guarantee,  official  bond,  public 
record,  affidavit  or  other  writing,  for  the  pur- 
pose of  defrauding  the  United  States,*^  or  to  ut- 
ter or  publishes  true  "any  such  false,  fo^ed, 
altered  or  counterfeited  bid,  propoesi,  guaran- 
tee, official  bond,  public  record,  affloavit  oc 
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other  writing  for  lucb  purpose,  knowing  the 
same  to  be  false,  forged,  altered  or  counter- 
feited," or  to  traDsrnit  toor  present  at  the  "of- 
fice of  any  ofQcer  of  the  United  States  any 
such  false,  forged,  altered  or  coaoterfeited  bi(I, 
proposal,  guarantee,  official  bond,  public  rec- 
ord, affidavit  or  other  writing,  knowing  the 
same  to  be  false,  forged,  altered  or  counter- 
feited, for  snch  purpose."   See  also  §  6479. 

We  do  not  thiok  that  the  crime  of  wbicb  the 
defendants  were  found  jruilt;  is  within  dther 
the  words  or  scope  of  g  5418.  The  object  of 
that  section  was  to  protect  the  general  govern- 
ment against  the  consequences  that  might  re- 
sult from  the  forgery,  alteration  or  counter- 
feiting of  documents,  records  or  writings,  that 
had  some  connectltm  with  its  business,  as  con- 
ducted \^  its  own  officers.  The  false  making 
or  fOTgiag  of  promissory  notes  or  ottier  secnn- 
tles,  purporting  to  be  executed  iadlTiduals, 
■nd  made  pajuule  to  or  at  a  national  banking 
association,  cannot  be  said  to  have  been  done 
[139]  "'or  the  purpose  of  defrauding  the  United 
Btates,"  and  to  constitute  the  offense  described 
In  section  5418.  Such  an  act  may  be  In  fraud 
of  the  bank  or  of  Itsgtockboldoi,  botls  not,  in 
Itself,  or  within  the  meaning  of  that  section,  a 
fraud  upon  tbe  United  States, 

■Tbe  argument  in  behalf  of  the  plaintiffs  In 
error  fails  to  give  effect  to  the  established  doc- 
trine that  the  same  act  or  series  of  acts  may 
constitute  an  offense  equally  against  the  United 
States  and  the  State  suojecung  the  guilty  party 
to  punishment  under  the  laws  of  each  govern- 
ment. This  doctrine  is  illustrated  in  Unital 
&ata  V.  Marigold,  00  U.  8.  9  How.  660,  669 
[13:  2671;  Fox  v.  Ohio,  46  U.  8.  6  How.  410, 
483  [18:218]:  Moore  v.  JUinoi;  66  U.  8.  14 
How.  18,  19  [14:806].  and  Etparte  aUMd,  100 
U.  8.  871.  8&0  [89:717.  784];  in  the  flrat  of 
which  cases  It  was  said  that  "the  same  act 
might,  as  to  Its  character  and  tendencies,  and 
the  consequences  it  Involved,  constitute  an  of- 
fense against  both  tbe  state  and  federal  gov- 
ernments, and  might  draw  to  Its  commission 
the  penaltlea  denouoced  by  either,  as  appro- 
priate to  its  character  in  reference  to  each." 
If  H  were  competent  for  Congress  to  give 
exclusive  jurisdietlOD  to  the  courts  of  the 
United  States  of  the  crime  of  falsely  mak- 
ing or  forging  promissory  notes,  purporting  to 
be  executed  by  individuals,  and  made  payable 
to  or  at  a  national  bank,  or  tbe  crime  of  ut- 
tering or  publishing  as  true  any  such  falsely 
made  or  forged  notes,  it  has  not  done  so.  Its 
legUlation  does  not  assume  to  restrict  tbe  au- 
thority, which  the  States  have  always  exer- 
cised, of  punishing  in  their  own  tribunals  the 
crime  of  forging  promissory  notes  and  other 
commercial  securities  executed  by  private  per- 
sons, and  used  for  purpoees  of  private  business. 
Tbe  forgery  of  such  instruments  ts  none  tbe 
lass  Injurious  to  the  welfare  of  the  people  of  a 
State  because  they  happen  to  be  made  payable 
to  or  at  banking  asaociaUons  which  come  Into 
existence  under  the  authority  of  the  United 
States.  If  the  punishment  by  the  State  of  the 
crime  of  forgery,  of  which  the  defendants  were 
found  guilty,  leaves  them  exposed  to  punish- 
ment by  the  United  Btates  for  having  made 
false  entries  upon  the  books  of  the  bank  oi 
which  they  were  officeta,  with  the  intent  to  de- 
caiTe  tha  agent  anralntea .  by  the  genoil  gor- 
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ernment  to  examine  Its  affairs,  it  results  from 
tbe  fact  that  they  are  amenable  to  the  laws  of 
tbe  United  States,  as  well  as  of  the  State  of  [iW] 
North  Carolina,  and  may  be  subjected  to  pua- 
ishmeot  for  violating  tbe  lawa  of  each  govern' 
ment.  The  forgery  may  have  been  committed 
in  order  that  the  instrument  forged  might  there- 
after l)ecome  tbe  basis  of  false  entrira  upon  the 
books  of  the  bank.  But  that  circuma lance 
cannot  defeat  tbe  authority  of  the  State, 
charged  with  the  duty  of  protecting  Its  own 
citizens,  from  punishing  the  forgery  as,  in  it- 
self, a  distinct,  separate  offense  conunltted 
within  its  limits  and  against  its  laws. 

Tbe  remaining  assignment  of  error  relates  to 
what  occurred  when  the  jury  were  brought  in- 
to court,  and  tbe  fact  disclosed  by  polUnc 
them  that  they  were  agreed  upon  a  venllct  m 
jFullty  under  the  first  and  second  counts  of 
the  mdlctmeot.  but  could  not  agree  as  to  the 
third  and  fourth  counts.  Thereupon  the  at- 
torney for  tbe  State,  in  tbe  presence  of  tlie  ju- 
ry, proposed  to  enter  a  noUe  proaegui  as  to  the 
third  and  fourth  counts.  The  jury  having  been 
sent  out,  the  court  permitted  a  noUe  prateoui 
upon  those  counts  to  be  entered.  Of  this  fact 
the  jury  were  informed,  and  being  instructed 
to  pass  only  oo  the  remaining  counts,  they  re- 
tired, and  returned  into  court  a  verdict  of 
guilty.  In  manner  and  form  aa  charged  in  the 
indictment.  The  Supreme  Court  of  tbe  State 
expressed  Ita  disapproval  of  the  mode  adopted 
for  ascertaining  the  individual  oirfnion  of  eaclk 

iuror  before  an  agreement  had  been  reached 
y  tbe  entire  body,  but  held  that  the  entry  of  a 
tictie  pnmgui  as  to  the  third  and  fourth  counta 
was,  in  legal  effect,  a  consent  to  the  acoulttol 
of  the  defendants  In  respect  to  the  offensea 
therein  named,  and,  therefore,  did  not  work 
any  injury  to  Uiem.  It  also  held  that  in  ao- 
cordaoce  with  tbe  prindplea  of  previous  deci»^ 
ions  in  that  court  the  general  verdict  would  tw 
restricted  to  such  of  tbe  counta  as  the  jury  were, 
directed  to  pass  on.  We  are  of  o[>inioD  that 
there  was  nothing  In  all  tliis  amotmting  to  a  de- 
privation of  the  ulierty  of  tbedefendants  with- 
out due  process  of  law.  At  moat  it  wu  a  mers 
error  In  procedure  or  practice  that  did  not  af- 
fect the  substantial  rigbta  of  the  accused. 
What  waa  permitted  to  be  done  was  to^  end 
simply  that  the  jury  might  return  a  verdict  up- 
on uoee  counta  In  the  mdlctment  opon  whloi 
they  were  agreed . 
Judgment  i 


PATRICK  0.  BOYLAN,  Plf.   in  Brr.,  [146] 

9. 

TH£  HOT  SPRINGS  RAILROAD  COM- 
PANY. 

flee  8.  a  Beporterl  ed.  UMM) 

OMtrtut  to  earry  pamoffer  Ay  ra&road,  «Am 
eonditimu  biriainff'-eoidMce—mUwine  e»nd^ 
Uon—rtfusat  to  pay  A>»— «qmMim  >V«m 
train— action  itf  amttn^tU, 

1.  Where  tbe  eontraet  to  oairrlhaplaiirtttraa  a 


Non.— CDndNcCor^  r^tta saqpal  pBWMtfw  fnm 

A  petaon  jVUng  npm  a  pass  lisuad  to  anollMiw 
wtakta  la  not  traDflfanUa,  Is  not  a  pasBBiicer.  uDlBSi 
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pMBenger  1>7  a  Railroad  Compuiy  vu  an  expnn 
one,  slimed  hj  the  plaintiff  and  the  Company's 
asent,  and  wMoontalned  In  a  ticket  for  a  pasBBge 
to  tbe  plaoe  of  desdoatlon  and  baok.the  plaintiff, 
havins  asaented  to  tbe  oontract  aooepttngand 
■isninff  It,  Is  t>oond  by  the  oondltlou  ezpreawd 
In  It,  whether  he  did  or  did  not  read  them  or 
know  what  they  were. 

&  The  question,  when  the  plaintiff  tint  knew  that 
Oie  ticket  required  him  to  have  It  stamped  at  the 
end  of  the  route  In  ordw  to  retoni  upon  It,  was 
therefore  riffbtly  excluded  as  Immaterial. 

L  Where,  by  the  express  oondltlons  of  the  plain- 
tiff's contract,  bebadnortffbtto  a  return  paauge 
under  his  ticket,  onlesi  it  bore  tiie  stonatnie  and 
■ump  of  the  Company^  agent  at  the  end  of  tbe 
route,  no  agent  or  employ^  of  the  Company  was 
authorlted  to  alter  or  walye  any  condition  of  the 
contract,  and.  therefore,  the  action  of  the  bag- 
gnfcemaaterln  punching  the  ticket  and  ohecldng 
the  plalntUTs  baggage  and  that  of  the  gateman 
fai  admitting  him  to  the  return  tialn  could  not 
bind  tbe  Company  to  carry  him,  nor  estop  It  to 
deny  his  right  to  be  carried. 

&  The  plaintiff  not  harlng  hla  ticket  stamped  as 
required  by  the  oontnuit,  and  Instating  on  the 
right  to  make  the  return  trip  under  the  un- 
stamped ticket  and  without  paying  further  fare, 
and  abeolutely  refusing  to  pay  the  usual  fare, 
the  teot  that  the  conductor  did  not  Inform  hfm  of 
m  amount  Is  tmmaterlaL 

L  The  unstamped  ticket  giving  him  no  right  to  a 
return  passage,  and  he  having  refused  to  pay  the 
nsual  fare  upon* a  demand  by  the  oonduotor, 
there  was  no  contract  lo  Joroe  between  blm  and 
the  Company  to  cany  him  bock,  and,  therefore, 
there  could  be  no  breach  of  the  contract,  and  an 
action  of  asaumpsit  cannot  be  maintained  to  re- 
cover damages  for  plalntUTs  expulsl<m  from  tbe 
Company^  train. 


flL  Tbe  plalDtlS,  therefor*,  vm  not  pref  ndloed  by 

tte  exclusion  of  the  erldnioe  oonoemlng  the  et^ 
cumstaacee  attending  his  expulsloa  and  the  coi^ 
sequent  Iniurles  to  him  or  fata  buslnesa 
[Mo.  1140.1 

SuimHted  Oct.  SI,  im  Deeided  So9. 11, 1889. 

F\  ERROR  to  tbe  Circuit  Court  of  the 
United  Sutes  for  the  N'ortbern  District  of 
niinoia  to  review  a  judgment  for  tbe  defend- 
8Dt  in  an  action  of  aasumpslt  against  a  railroad 
corporetiOD  by  a  pentm  wbo,  after  taking 
paraase  In  one  of  its  tralna,  was  fordbly  efr 
pelled  by  the  conductor.  Affirmed. 

Statement  by  Mr.  Juliet  Gray: 
This  was  an  action  of  assumpsit  agaiDSt  a 
railroad  corporatloD  by  a  person  who,  futer  tak- 
ing passage  on  one  of  its  tcaita,  was  forcibly 
expelled  by  the  oooductor. 

At  the  trial  in  the  circuit  court,  the  plftintfft 
testified  that  on  March  18,  I86d,  be  purchased 
at  tbe  office  of  Tbe  Wabash,  St.  Louis  and 
cific  RaUway  dompsny  in  Chicago  a  ticket  for 
a  posBan  to  Hot  Spriogs  and  back  (which  Is 
C(^)led  m  the  margin,*  and  which,  as  was  al- 


•ISBued  by  Wabash,  St.  Loufg  and  Paciao  RaUway. 
Tourist  speolal  contract.  Oood  for  one  flrst-clHM 
paeBagetoUot8prliigs,Ark.,andretum.  wheu  of- 
ficially stamped  on  tbe  back  noreof,  and  preseated 
with  coupooe  attaohdd. 

Id  oonnderatiOD  of  the  reduced  rate  at  which  thta 
ticket  ta  sold.  I,  theundenlgned,  agree  to  and  with 
the  several  oompanlea  over  whoae  lines  thta  ticket 
eotltles  me  to  be  carried,  as  follows,  to  wit: 

1st.  That  in  selliug  thta  ticket  The  Wabash.  U. 
Louta  and  Padflo  Hallway  Company  acta  as  agent, 
and  ta  not  responsible  beyond  its  own  line. 

Sd.  That  this  ticket  ta  wA  transferable,  and  no 


the'Oonduct<ir  knows  that  be  ta  not  the  penon  | 
named  thertln,  and  aseuiti  to  the  substitution. 

Tt^o,  w.  ft  w.  R.  Co.  T.  Begga, » 111.  SO. 

Where  a  pM«on  has  a  pass  which  contains 
certain  conditions  with  whlob  the  passenger  re- 
fusea  to  comply,— as,  where  there  to  an  Indorsement 
upon  the  back  of  It  whlob  be  ta  required  to  sign, 
but  refuse*  when  called  upon  by  Uie  conductor.— 
he  thereupon  omsBB  to  be  a  pawengcr.  if  the  con- 
ductor 80  electa,  and,  refusing  to  pay  bta  fare,  may 
be  ejected  from  the  train.  Elliott  v.  Western  ft  A. 
B.  Co.  58  Ga.  454. 

Tbe  ticket  to  tbe  only  evidence  of  the  paswnger's 
tlitht  to  a  passago,  and  he  murt  produoo  it  when 
Mllad  for.  and  If  he  loeea  the  ticket,  hta  right  to 
travel  upon  it  ceases;  and  if,  after  being  given  a 
reasonable  time  to  find  it,  he  talto  to  pay  bis  tare, 
he  nwy  be  expelled  from  the  train.  Frederick  v. 
Marquette.  H.  ft  O.  R.  Oo.  ST  Hloh.  842;  Duke  t. 
Great  Western  B.  Oo.  U  Up.  Can.  Q.  B.  SIT. 

Where  a  pasMnger  paid  for  three  tickets,  but 
through  mistake  the  ttcket-agent  only  gave  him 
two,  which  be  gave  to  two  persons  with  him,  it  was 
hi^bemuatpay  hta  fare  or  Uieotmductor  would 
ba  Justlfled  In  removing  Urn  from  the  train. 
Wearer  v.  Rome,  W.  ft  O.  R.  Oo.  8  Thomp.  ft  C.  ZTD. 

And  tbe  same  to  true  where  tbe  tioket-agent 
throu^  mistake  gives  the  passengor  a  ticket  for  a 
•hortCT  distanoa,  altbou^  paid  for  a  ticket  to  a 
pt^nt  beyond,  nedarkik  v.  Marquette,  H.  ft  O. 
B.  Oo.  17  Hlch.  8«S. 

As  between  tbe  oonduotor  and  the  paaKoger, 
tbe  ticket  ta  the  only  evldeooe  of  the  passenger^ 
right  to  a  paaage^  HuffOrd  v.  Grand  Bapids  ft  I. 
B.  Gbutt  MlcA.  118!  Frederick  t.  Marquette,  H.  ft 
O.B.Ob.87Mlch.8«e,aBAm.  Rep.  681. 

ftssengerta  entitled  toareasoaable  time  In  which 
to  Ind  the  tteint.  and  cannot  ba  axpelMl  mittt 
US  D.  S. 


such  reasonable  tlmebaabeen  given  him.  Robeon 
V.  New  York  Cent  ft  H.  R.  R.  Oo.  £1  Hun,  887. 

A  passenger  having  presented  hta  ticket  to  the 
conductor.  It  was  punched  and  returned  to  him. 
The  passenger  mislaid  the  ticket,  and  for  a  time 
was  unable  to  find  It.  The  oonduotor  afterwards 
again  called  for  the  ticket,  and  as  the  passeDger  was 
unable  to  find  it,  be  was  ejected  from  tbe  car,  wltii- 
out  any  demand  of  payment  of  fare.  It  was  hdd 
Out  hta  expulsion  was  wrongfuL  Bobson  v.  New 
York  Cent,  ft  H.  R.  R.  Co.  21  Bun,  387. 

But  where  the  passenger  knew  when  he  got  upon 
the  train  that  hta  ticket  was  lost,  he  tanot  entitled 
to  thta  lenl^.  Crawford  t.  dmrinnati.  H.'ft  D.  R. 
Oo.  SB  Ohio  St.  seO;  Downs  r.  New  Toric  ft  N.  H.  B. 
Co.  80  Conn.  SST. 

Where  the  conductor  knew  that  the  plaintiff  was 
a  commuter,  and  that  the  time  covered  by  Us 
ticket  had  not  expired,  bat,  acting  In  acoordanoe 
with  the  instruoUons  of  the  defendants,  he  de- 
manded of  the  plaintiff  hta  fare  tat  tbe  trip,  and  on 
hta  refusal  to  pay  it,  ejected  him  from  the  train,  it 
was  held  that  the  idalntlff  was  not  bound  to  pro- 
duce hta  Ucteit  Immedlatsir  when  requested,  but 
was  entitled  to  a  ressonahie  Hme  to  find  It,  and  was 
entitled  to  ride  as  long  as  there  was  any  reasonable 
expectation  of  finding  It  durug  the  trip.  Hto  &dl- 
ure  to  produce  tbe  ticket  was  not  such  a  breadi  of 
UwcMitraetasto  justify  the  defandants  in  trea^ 
ing  the  plaintiff  as  a  trespSMBr  on  Um  train;  and  If 
tto  defeudanta  had  a  right  to  eject  ttw  plalntUf 
from  the  train,  they  had  no  right  to  do  so  else- 
where  than  at  a  regular  statlMi  on  the  road. 
Maples  T.Hew  York  ft  N.  H.  B.  Oo. 88 Oonn.  567. 

A  railway  company  may  ■Ktaat  to  receive  oer> 
tain  olassea  of  persons  as  paasengen,  and  a  person 
who  has  entered  one  of  Its  trains  as  a  paseenBsr 
may,  under  eertaln  aticumstancas^  be  aapeUed 
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leged  in  the  declaration  and  appeared  upon  the 
face  of  the  ticket,  was  then  aigned  by  him  as 
well  as  by  the  ticket  agent,  and  witnessed  by 
a  third  person),  and  upon  this  ticket  traveled 
on  the  defendaat's  railroad  to  Hot  Springs. 

He  was  asked  by  bit  counsel  when  he  first 
•etaally  knew  that  the  ticket  required  him  to 
have  It  stamped  at  Hot  Springs.  The  question 
was  objected  to  by  the  defendant,  and  ruled 
out  bv  the  court. 

He 'further  testified  that  on  Aprfl  19,  1889, 
when  leaving  Hot  SpriDgs  on  his  return  to  Chi- 
cago, be  went  to  the  baggage  otBce  and  re- 
quested the  baggage-master  to  check  his  bag- 

g^ge,  and,  on  bis  asking  to  see  the  ticket, 
owed  it  to  him,  and  he  thereupon  punched 
the  ticket,  checked  the  baggage,  and  gave  him 
the  checks  for  it;  and  also  that  the  gateman 
asked  to  see  the  ticket,  and  be  showed  it  to 
him.  and  then  passed  through  the  gate,  and 
took  his  seat  in  Uie  cars.  Tbia  testimony  was 
objected  to  by  the  defendant,  on  the  ground 
that  no  statement  or  action  of  the  baggage- 
master,  or  of  the  gateman,  would  constitute  a 
waiver  of  any  of  the  written  conditions  of  the 
contract;  and  it  was  admitted  by  the  court, 
■object  to  the  objection. 


The  plaintiff  then  testified  that  aoon  after  [IM] 
leaving  Hot  Springs  the  conductor,  in  takinr 
the  tickets  of  passengers,  came  to  him,  and, 
upon  being  shown  his  ticket,  said  it  was  not 
good,  because  be  bad  failed  to  have  It  stamped 
at  Hot  Springs;  the  pUIntlfl  replied  that  the 
baggage-master,  when  checkloff  his  baggage, 
had  said  nothing  to  blm  about  It,  and  he  did 
not  know  it  was  oecessarr;  the  conductor  an- 
swered that  he  must  eitner  go  back  to  Hot 
Springs  and  have  the  ticket  stamped,  or  else 
pay  full  fare,  but  did  not  demand  any  specific 
sum  of  fare,  or  tell  him  what  the  fare  was,  and 
upoD  bis  refusing  to  pay  another  fare  or  to 
leave  the  train,  forcibly  put  him  off  at  the  oezt 
station,  notwithstanding  he  resisted  as  much 
as  he  coutd,  and  In  so  ddng  Injured  him  In 
body  and  health. 

On  motion  of  the  defendant,  upon  the  [149] 
grounds,  among  others,  that  this  was  an  action 
of  assumpsit  for  breach  of  contract,  and  Uiat 
the  plaintiff  failed  to  produce  to  the  conductor 
a  ticket  or  voucher  wnich  entitled  blm  to  he 
carried  on  the  train,  and  that  until  the  plaintiff 
identified  himself  at  the  office  at  Hot  Springs 
and  had  the  ticket  stamped  and  signed  by  the 
agent  there,  he  bad  no  subsisting  contract  be- 


■top-over  at  tmj  intennedlate  point  wiU  be  allowed, 
Bnlev  ipedntty  provided  for  oy  the  looal  legula- 
tktiis  of  the  lines  over  wfalob  ft  reads. 

8d.  That  any  altetatloo  wliatever  of  this  tlokflt 
■enden  It  void. 

itb.  That  It  is  sood  for  going  panada  only  five 
A)  days  from  data  of  sale,  as  atamped  on  back  and 
written  below. 

Sth.  Tbaclt  Is  not  good  for  return  paaBaae.unle« 
the  holder  tdeotlflei  himself  as  the  original  pur- 
ehaser,  to  the  satisfaotlon  of  the  auttonzed  agent 
vt  the  Hot  Springs  Ballroad,  at  Hot  Springs,  Ark« 
wltbln  efty-flva  (fiB)  days  from  date  of  sale,  and 
vbeo  ofBouUly  alimed  and  dated  In  Ink.  and  duly 
atamped  bv  said  agent,  this  ticket  shall  then  be 
good  only  five  (B)  days  from  suob  date. 

Sth.  Tbat  I.  tbeonginal  purchaser,  hereby  agree 
to  tfgn  my  name,  and  otherwise  Identify  myaelf  as 
flueta.  wiMnever  called  upon  to  do  so  by  any  con- 
dnctm' or  agent  of  the  line  or  If  nee  over  wUobthIa 
tieket  reads. 


7th.  Tbat  baggage  lUbtUty  Is  Umlted  to  wearing 
apparul  not  exoeedlng  flOO  m  value. 

6th.  That  ttm  coupons  belonglBfr  to  this  ttoket 
will  not  be  teetf  ved  for  passage  if  detaobed. 

tth.  That  my  ilgnature  shall  be  in  manuaoript 
and  In  Ink. 

lOtb.  Tbat  unlea  all  the  oondttlons  on  this  ticket 
are  fully  oomiriled  whli,  it  shall  be  void. 

litfa.  That  I  will  not  hold  any  of  the  lines  named 
fnthlstiaketllable  for  damages  on  aooount  of  any 
statement  not  in  aooordanoe  with  this  contract 
made  by  any  employ^  of  aatd  Unea. 

It.  And  it  la  especially  agreed  and  understood  by 
me  that  do  agent  or  employe  of  any  of  the  Unas 
named  in  this  tloket  has  any  power  to  alter,  modi- 
fy or  waive  In  any  manner  any  of  the  oonditkMis 
named  In  this  contract. 

Signature:  P.  C.  Botlak. 
witness:         B.C.  KantAir. 

Dale  of  sale,  HarcA  IWh,  uas. 

Qma.  H.  Damuu,  Oen'l  TtelM  AotnU 


Owrefrom,  as,  dmnken  and  disorderly  peiaons,  or 
otbeis  whose  conduct  or  appearance  Is  aneh  as  is 
calculated  to  operate  as  a  aerlous  annoyanoe  to 
other  passengers,  or  Is  disgusting.  Railway  Co.  v. 
Talleley,  8!  Ohio  8C  Mt  Lemont  v,  Washington  ft 
O.  EL  Co.  1  Uackay  (D.  C.)  180,  47  Am.  Rep.  288. 

An  tntozicated  paaaenger  who  la  guilty  of  dla- 
fwderly  conduce  may  be  removed  after  teodnrlog 
Um  such  "  proportion  of  the  fare  be  has  paid  as 
the  distance  he  then  Is  from  the  place  to  which  be 
has  paid  his  tere  bears  to  the  whole  distance  for 
whl6b  be  has  paid  his  tare;'*  and,  unlev  unneoessary 
force  Is  used,  the  company  Incurs  no  Uatrillty  on 
acoountttf  such  retnovaL  Baltimore.  P.AC.B.CO. 
T.  McDonald,  68  Ind.  816. 

A  panenger  who  is  guilty  of  gross  misconduct, 
either  by  InsulUog  or  assaulting  other  paasengen 
or  the  conductor,  or  who  uses  vile  or  profane  lan> 
fuage  In  the  car,  or  wbo  tbreateoia  to  avault  other 
passengers  or  the  oonduotor,  may  lawfully  be  ea> 
palled  from  the  traliL  Pittsburgh,  a  ft  St.  L.  B. 
Co.  T.  Tan  Houten.  48  lod.  aa 

A  oarrier  of  paaeoogers  may  rightfully  axolude 
a  passenger  whose  conduct  at  theUme  is  annoy- 
ing, or  whose  reputation  for  misbehavior  Is  so  no- 
toriously iMd  that  it  furnishes  a  reasonable  ground 
to  believe  tbat  the  peiaon  will  be  offensive  to  other 
passengers  Imt  the  social  praaltlfla  of  exclusion  of 
unobaste  women  from  other  pobUo  places  cannot 
1»  fanported  Into  the  law  e(  ooaamon  aaRlen,Dor 
t»2 


can  the  carrier  dasrtfy  bis  passengers  aooordlngto 
their  respective  reputations  for  chastity,  whether 
they  be  men  or  womeiL  Brown  v.  Ifempbis  ft  C. 
K.  Co.  ft  Fed.  Rep.  4I». 

Where  a  woman  was  excluded  from  the  "ladlea* 
oar"  because  she  was  of  notoriously  tMd  charsMer. 
the  defendant  pleaded  a  reasonable  regulation  au- 
thorizing the  extduslon.  and  tbat  the  pliuntlfC  came 
wltbln  it.  It  was  held  that  It  Is  a  mixed  queetiOD 
of  law  and  fact  wbetber  the  regulation  is  reason* 
able  or  not,  to  be  sulnnitted  to  the  Jury,  on  proper 
instructions  by  the  court,  and  that  It  will  not  be 
determined  on  demurrer.  And  a  motion  for  new 
trial  was  overruled,  and  a  verdict  of  93,000  for  the 
expulsion  of  tbe  plaintiff  sustained.  Brown  v. 
Memphis  ft  0.  B.  Ca  i  Fed.  Bep.  87. 7  Fed.  Bep.  n. 

A  person  wbo  refuses  to  pay  his  fare  or  to  show  hla 
tloket  when  demanded  by  the  conductor,  from  that 
time  becomes  a  treepasser,  and  may  be  removed 
from  tbe  train.  Plttaburgb.  a  ft  St.  L.  R.  Co.  r. 
Tan  Honten,  48  lod.  Mh  Stone  v.  Chicago  ft  n.  w. 
R.  Co.  4?  Iowa,  82;  Bennett  T.  New  York  OanL  * 
H.  B,  R.  Co.  B  Hun.  OOQ.  afflrmed  flS  N.  T.  BM: 
Swan  T.  Hanobeeter  ft  L.  R.  Co.  Itt  Haea  116;  Hlb- 
bard  v.  New  York  ft  B.  B.  Co.  U  N.  T.  40ft. 

A  penon  has  no  right  to  a  passage  upon  a  tloket 
which  baa  been  punched  ao  as  to  Indicate  that  It 
has  once  t>een  used,  nor  where  it  has  been  so  muti- 
lated aa  to  render  it  impossible  to  determine 
wheihartt  has  been  need  or  not  ButtheoMBpaor 
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(weea  himself  aod  the  defendant  for  »  retuin 
passage  to  Chicago,  the  court  declined  to  per- 
mit tEs  pIoiDtiff  to  testify  to  the  consequeDt  in- 
jury to  bis  business  aud  to  his  ability  to  earn 
mooey,  excluded  all  evldcDce  otTeredas  to  the 
force  used  !□  removing  bim  from  the  train,  and 
«  to  bia  expulsion  from  the  train  (although 
coneqionding  to  allegations  inserted  in  the 
declarationX  and  directed  a  Terdict  fcff  the  de- 
fendant 

The  plalnUir  excepted  to  the  rulings  of  the 
court,  and,  after  Terdict  and  judgmeat  for  the 
defendant,  sued  out  this  writ  of  error. 

Mr.  Chu-lM  Carroll  Bonn^,  for  plain- 
tiff in  error: 

If  BQT  rule  or  regulatfon  made  by  a  common 
carrier  be  an  unnecessary  Infriogement  of  the 
rights  and  liberty  of  the  passengers,  it  is  on- 
lawful  because  unreasonable. 

State  y.  Oterton,  24  N.  J.  L.  486. 

The  contract  of  the  carrier  was  to  carry  the 
BBSsenger  safely,  and  protect  bIm  from  fnjurr. 

StoketT.  Saltontiall,  S8  U.  B.  18  Pet.  190^0: 
115):  Jenningt  v.  Ureat  Northern  R.  Vo.  L.  R. 
1  Q.  B.  7;  B<M  T.  Chicago  AN.  W.  &  Co.  8« 
W&.  450. 

There  Is  no  Implied  authority  to  expel  a  pas- 
senger for  a  mere  violatlmi  of  the  contract  of 
carriage. 

BuUar  T.  ManektHer,  8.AL.B.C0.L  R. 
SI  Q.  a  DiT.  207;  Stnt  t.  Baltimore  dO.fi, 
O*.  10  West  Rep.  467,  46  Ohio  Bt.  284;  Lam- 
i^rton  y.  Connecticut  F.  Int.  Co.  88  Minn.  129. 

The  circuit  court  erred  in  refusing  to  allow 
the  plainUff  to  testify  to  tbe  damage  to  his 
business. 

Hunter  t.  Skwart,  47  He.  419: 1  Both.  Dam. 
156;  Goddardw.  Grand  Trunk  R.  Co.  67  Me. 
S02,  21S:  S  Suth.  Dam.  257-68,  and  autboritles 
cited;  Baker  v.  Drake,  58  N.  Y.  211;  Brewater 
T.  Van  Liew,  6  West.  Rep.  497.  119  m.  662; 
Chicago  dA.B.<b.T.  PiWlntrg,  11  West.  Rep. 
757,  123  111.  9. 


Mr.  O.  W.  Kr«talBirar.  for  defendant  ia 

error: 

An  ordinary  ticket  is  not  a  contract  betweea 
the  purchaser  and  the  railway  compSDv. 

Logan  v.  Hannibal  ASt.J.R.  Co.  77  Mo.  668. 
12  Am.  A  Eng.  R.  R.  Cas.  142:  Moeher  t.  St. 
Louit.  IM.£8.  B.  Co.  137  U.  8.  894  (88:  SSO) 
Pttrie  T.  Pennnlvania  R.Oo.42N.  J.  L.  450 
AwMav  T.  Sfulk  Batton  B,  Co.  185  Mass.  407 
Wiffordy.  Grand  Bapi^  SI.R<h.Bi  Mich 
118;  FrederiOt-w.  MmiMt,  S.aO.B.O».VI 
Mich.  842. 

The  ticket  must  be  tbe  conclusive  evldeace 
of  tbe  extent  of  the  passenger's  right  to  iravd. 

Bradsfiav  r.8$u&  BotUm  R  Co.  186 Mass. 
409. 

If  the  conductor  w«s  Justified  In  ejecting  the 
plaintiff,  the  Company  cannot  be  liable  tberefor. 

Terton  v.  MUvnukee,  L.  S.AW.B.Ot.hk 
Wis.  284;  Slidton  hake  SJiort  diM.8.B.  Co. 
29  Ohio  BL  214;  PitUimrgh,  C.  ASt.  L.  B.  Co.  v. 
J\ruzum,60Ind.  588;  MeOlure  v.  PhiladdjiJiia, 
W.dbS.R.Oo.^  Ud.  689;  Rawittku  t.  Loui»- 
nUe  d  N.  R.  Co.  40  Ul  Ann.  47;  Hufford  v. 
Grand  Rapid$  dkl.  A  Cb.  68  Mich.  118. 

In  actions  of  contract  the  parties  are  limited 
to  the  mere  evidence  of  tbe  breach  of  contract. 

Henion  v.  Morton,  2  Ashmead,  152;  Zell  t. 
Arnold,  2  Pa.  292;  Dixon  v.  Barday,  22  Ala. 
878;  NationM  t.  Uaiokin*,  11  Ala.  664;  MayoY. 
Madden,  4  CaL  87;  Ovnfair  t.  WUtard,  fl8  H. 
H.  185,  note. 

Counts  for  tort  and  upon  contracts  cannot 
beiolnedatcommon  law,  which  Is  the  law  here. 

WiUon  V.  Manh.  1  Johns.  608;  Sioyd  r. 
Weatcotl,  2  Day,  418;  Coryton  v.  Lithebve.% 
Wms.  Saund.  117(c)fW<«,'  Ckurdi  t.  Mumford, 
11  Johns.  479. 

Tbe  use  of  personal  force  and  tbe  personal 
Injurr  resulting  therefrom  constitute  the  tort 
described  in  the  declaration  in  tbe  case  at  bar. 
If  no  promise,  express  ortmplied,  springs  from 
the  wrong,  then  an  action  in  asstunpdt.wlU  not 
lie  thereon. 


has  DO  light  to  eject  bIm  at  007  other  point  ttwa  a 
rerular  station.  Terre  Haute.  A  48t.  L.  B.  Go.  r. 
Taoatta.  21  111.  188;  Chicago  ft  N.  W.  B.  Oo.  r. 
Feacook.  48  HI.  253. 

Where  the  rules  of  the  company  require  all  pas- 
eeoReia  to  purobase  a  ticket  before  entering  the 
eats,  and  f<Mrbld  tbe  oonductois  from  taking  money 
for  farea,  a  paneoger  who  neglects  to  supply  lilm- 
•alf  with  a  ticket  may  be  removed  from  the  oar 
although  be  tenders  bis  fare  In  money.  HcCartby 
T.  Dublin.  W.  &  W.  B.  Co.  5  Ir.  Bep.  C.  L.  U4;  Lane 
T. East  TenneaBue,  V.AO.  H.  Co.  6 Lea  (Tenn.)  121. 

80  where  a  person  Is  wrongfully  In  poaoeeslon  of 
fats  ticket,  althouiib  Ignorant  of  that  fact.— as, 
where  be  Innocently  purohaMd  It  wltb  counterfeit 
money.— lie  may  be  ejected  from  tbe  train  unlns 
be  rectlfles  tbe  wrong  upon  demand.  Memphis  ft 
C  B.  Co.  V.  Chattlne.  H  Ulas.  fi03. 

Tbe  same  rule  prevails  wbere.  in  paying  his  fare 
to  the  oonductor,  tbe  latter  tbrougfa  mistake  gives 
the  pfesseniter  back  too  much  change;  unless  be 
rectifies  tbe  mistake  when  called  upon  to  do  so,  he 
may  Iw  expelled,  when  be  baa  ridden  as  far  as  tbe 
payment  made  entitles  bim  to  ride.  McCarthy  v. 
Chicago,  R.  I.  ft  P.  R.  Co.  41  lows,  432. 

Where  a  paasenger  offered  a  worthier  piece  of 
^per,  claiming  It  to  be  a  pass,  and  refused  to  pay 
tsre  or  leave  the  train,  tbe  servants  of  tbeoompany 
bad  a  rlgbt  to  remove  btm  from  the  tram  at  a  regu- 
lar sutlon,  and  to  use  tbe  neoesaary  force  for  tbe 


purpose.  Chicago,  B.  L  ft  P.  B,  Co.  v.  Herring,  81 
111.60. 

Wbere  one  bad  bought  and  lost  bis  ticket,  and, 
before  he  was  expelled,  one  of  his  companions  ten. 
dered  the  fare  to  the  oonductor,  who  refused  to  re- 
ceive it,  demanding  a  tloket,  and  tbe  paseenger. 
who  was  very  much  intoxicated,  was  put  off  the 
tram  In  a  out  about  twenty  feet  deep  and  be  pro- 
oeeded  In  tbe  direction  of  ttls  home  some  one  thous- 
and seven  buodred  feet,  when  be  lay  or  fell  down 
and  was  run  over  and  killed,  about  fifteen  minutes 
later,  by  the  train  of  another  company,  which  had 
tbe  right  to  run  Its  oars  over  the  def  endant*B  road. 
It  was  held  that,  as  the  intestate  was  wrongfully 
removed  from  the  train,  the  question  as  to  whether 
bis  death  was  or  was  not  directly  traceable  to  sui:h 
removal  ^ould  have  been  left  to  tbe  Jury,  and  that 
theoourt  erred  In  nonsuiting  tbe  plalntUt.  Ouy  v. 
New  York,  O.  ft  W.  B.  Co.  80  Hun,  W. 

A  passenger  wrongfully  upon  a  train  may  be  re- 
moved, and  the  corporation  will  only  be  liable  for 
unnecesaary  violence.  Lake  Sbcwe  ft  IL  8.  B.  Oo. 
V.  Pierce.  47  Mloh.  217;  BbsttOD  T.  Uk«  Shore  ft  M. 
S.  B.  Oo.  29  Ohio  Bt.  114. 

If  tbe  bolder  of  the  ticket  d^nrta  himself  prop- 
erly, tbe  company  has  no  right  to  refuse  the  ticket, 
or,  so  long  ss  he  deports  bimself  properly,  to  ejeot 
him  from  tbe  train  befere  reaching  the  station 
named  In  tbe  ticket.  ChureUU  t.  CUeafo  ft  A  & 

Co.mnLmtL 
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Carton  River  ZMmbering  Co.  v.  Bamtt,  3  Nev. 
253;  Joim  y.  Boar,  6  Hck.  285;  Hoteland  t. 
Needham.  10  Wit.  496;  BenneU  r.  Phmeit,  2 
Bos.&P.WO;  €^uTelmr.O^»eagadA.B,Co. 
67  lU.  8»4. 

Mr.  Juttiee  Or»y  delivered  the  oplnloo  of 

the  court: 

This  is  ao  action  of  assumpsit,  and  cannot 
be  maintained  without  proof  of  a  breach  of 
contract  bj  the  defendant  to  carry  the  plaintiff. 
The  only  contract  between  the  parties  was  an 
express  one,  signed  hj  the  plaintiff  himself  as 
veil  as  by  the  defendant's  agent  at  CbicaKo, 
and  contained  in  a  ticket  for  a  passaee  to  Hot 
Springs  and  bacli.  The  plaintiff,  having  as- 
senled  to  that  contract  by  accepting  and  aigoing 
it,  was  bound  by  the  conditions  expressed  in  it, 
whether  he  did  or  did  not  read  them  or  know 
what  they  were.  The  question,  when  he  first 
knew  that  the  ticket  required  him  to  have  it 
stamped  at  Hot  Sprinxs,  was  therefore  rightly 
excluded  as  immaterial. 

By  the  express  conditions  of  the  plaintiiTs 
contract,  be  bad  no  right  to  a  return  passage 
under  his  ticket, 'unless  it  bore  the  signature 
and  stamp  of  the  defendant's  a^ent  at  Hot 
Springs;  and  no  agent  or  employe  of  the  de- 
fendant was  authorized  to  altra.  modify  or 
valve  any  conditloD  of  the  contract.  Neither 
the  action  of  the  baggage-master  in  punching 
the  ticket  and  checkmg  the  plaintiff's  baggage, 
nor  that  of  the  gateman  in  admitting  him  to 
the  train,  therefore,  could  bind  the  defendant 
to  carry  him,  or  estop  U  to  deny  his  right  to  be 
carried. 

The  plaintiff  did  not  have  his  ticket  stamped 
at  Hot  Springa,  or  make  any  attempt  to  do  so, 
but  insisted  on  the  right  to  make  the  return 
trip  under  the  unstamped  ticket,  and  without 
paying  further  fare.  As]beab8olute1ydccllDed 
to  pay  any  such  fare,  the  fact  that  the  conduct- 
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or  did  not  Inform  him  of  Ita  amount  Is  immfr 
teriaL 

The  unstamped  ticket  giving  him  no  right  to 
a  return  passage,  and  he  not  having  paid,  but 
absolutely  refusing  to  pay,  the  usual  fare,  there 
wai  no  ocmtract  In  forca  between  him  and  tha 
defendant  to  carry  him  back  from  Hot  Springs. 

There  being  no  such  contract  in  force,  there  [ISl] 
could  be  no  breach  of  it;  and  no  breach  of  con* 
tract  being  shown,  this  action  of  assumpsit, 
sounding  in  contract  only,  and  not  In  tort,  can- 
not he  maintained  to  recover  any  damages,  di> 
rect  or  consequential,  for  the  plalnUlTs  emul- 
sion from  the  defendant's  train. 

The  plaintiff,  therefore,  has  not  been  preju< 
diced  by  the  exclusion  of  the  evidence  concern- 
ing tbe  circumstances  attending  his  expulsion 
and  the  consequent  injuries  to  him  or  his  busi- 
ness. 

The  case  is  substantially  governed  by  the 
judgment  of  this  court  In  MoSier  v.  St.  Louis, 
I.  Jd.  ^  8.  R.  Co.  127  U.  S.  m  [32:  249],  and 
our  conclusion  in  the  case  at  bar  is  in  accord 
with  tbe  general  current  of  decision  in  the 
courts  of  tne  several  States.  See,  besides  the 
cases  cited  at  the  end  of  that  judgment,  tbe 
following:  ChvrchiU  v.  Chicago  A  A.  R.  Co. 
67  HI.  390;  Petrie  v.  Penru^lmnia  B.  Co.  43 
N.  J.  L.  449;  I^ningtffa.  v.  PkHadd^ia,  W. 
A  B.  R.  Co.  62  Md.  ifo;  Rawitikyy.  LouiniUa 
AN.R.CO.  40  La.  Ann.  47. 

Nor  was  anything  inconsistent  with  this  con- 
clusion decided  In  either  of  the  English  cases 
relied  on  by  the  learned  counsel  for  the  plaintiff. 
Ea(;b  of  those  cases  turned  upon  tbe  validity 
and  effect  of  a  by-law  made  by  tbe  railway 
company,  not  of  a  contract  signra  by  the  plain- 
tiff, and  otherwise  essentially  disered  from 
the  case  at  bar. 

In  JenningM  v.  OtmI  Sorthem  R.  Co.  L.  R. 
I  Q.  B.  7,  the  by-law  required  every  passenger 
to  obtain  a  ticket  before  entering  the  train,  and 


And  It  is  tbe  duty  of  the  agenta  to  aeoertaln 
wbetber  a  passeo^rer  baa  purcbaaed  a  tloket,  tietore 
eJectlDff  him  from  the  oan.  Quigler  Central 
Pac.  R.  Co.  11  Nev.  m 

A  passenger  who  preaents  to  the  conductor  a 
"stock  pass"  from  tberaitroad  company,  which  en- 
titles him  to  return  on  Its  road  without  paymentof 
fare,  can  recover  damasee  sustnlned  by  him  when 
SO  returning,  caused  by  his  expulsion  from  the  can 
by  tlie  oonduotor  for  nonpayment  of  the  fare. 
Houston  A  T.C.  R.  Co.  V.  Ford,  SS  Tex.  8G1;  Qrafaam 
V.  Paoiflo  R.  Co.  as  Ho.  SS8. 

Where  the  plaintiff  purchased  an  excursion  tloket 
with  tbe  printed  condition,  "Good  this  day  only  on 
all  trains,  except  tbe  Boston  express  trains,"  and 
was  ezpeUed  from  the  Beaton  express  train  for  noo- 
pajrment  of  fare,  it  was  tbat  be  hod  no  cause 
of  action.  Nolan  v.  Nev  Toric,  N.  H.  &  H.  R.  Co. 
t  Jones  A  8.  Gil;  Terry  v.  Flushing,  N.  8.  ft  C  B.  Co. 
IB  Hun.  860. 

A  person  on  b  train  refusing  to  produce  a  ticket 
or  pay  bis  fare,  subsequently  changing  his  mind, 
end  tendering  full  fare,  would  be  entitled  to  con- 
tinue hia  Journey  on  the  train.  But  if  the  refusal 
be  accompanied  by  violent  and  abusive  conduct, 
whereby  tbe  conductor  Is  compelled  to  stop  tbe 
tralD  for  the  purpose  of  putting  blm  off,  he  may 
forfeit  suoh  right;  and  the  conductor,  using  proper 
discretion,  may  remove  talm  notwithstanding  a 
tender  of  full  fare  Is  tben  made.  Qould  v.  Chicago. 
K.  *  Bt.  P.  B.  Co.  IS  Fed  Rep.  1GB:  Hoffbauerv.  Dav- 
enport  ft  H.  W.&0O.8S  Iowa.  Stt;  LoulsvlUe,  N. 
CM 


ft  O.  S.  R.  Oo.  V.  Harris,  S  Lea  (Tenn.)  180;  Tbomae 
V.  Oeldart,  4  Pugs,  ft  Bur.  (N.  B.J  96: 0'  Brlen  v.  New 
Tork  Cent,  ft  H.  R.  B.  Co.  80  N.  T.  286:  Nelson  v. 
Long  [eland  B.  Co.  7  Hun,  140;  Farewell  v.  Qmnd 
Trunk  R.  Co.  15  0p.  Oan.  C.  P.  W;  Shedd  v.  Troy  ft 
a  B.  Co.  40  Vt.  68;  Wenu  v.  Erie  R.  Co.  3  Hun.  241; 
Brlgfis  V.  Grand  Trunk  R.  Co.  84  Up.  Can.  Q.  a  MO; 
Buston  ft  L.  a  Co.  V.  Proctor,  ]  AUen,  297:  Llllla  v. 
St.  Louis,  K.  a  ft  N.  a  Co.  M  Ho.  464;  Sbermoa  v. 
Chicago  ft  N.  W.  a  Co,  40  Iowa.  4fi:  PoweU  v.  Plttt- 
burg,  a  ft  St.  L.  a  Co.  25  Ohio  St.  70. 

Where  the  refusal  to  pay  is  such  that  the  passen- 
ger becomes  a  trespasser,  be  cannot,  after  the  beU 
is  rung  to  stop  tbe  train,  reinstate  himself  as  a  pa^ 
senger  by  an  offer  to  pay  his  fare.  Uoffbauer  r> 
Davenport  ft  N.  W.  a  Co.  B2  Iowa,  842. 

But  where  tbe  tram  is  stopped  at  a  regular  sta- 
tion, at  wfatob  It  would  have  stopped  anyway.  If 
the  passenger  before  he  la  ejected  offers  to  pay  the 
fare,  it  should  be  accepted.  The  contrary  rule  ap- 
plies only  where  the  train  Is  stopped  expressly  to 
put  blm  Off.  Toledo,  W.  ft  W.  R  Co.  v.  Wright.  89 
lod.  586. 84  Am.  Bep.  277. 

Before  he  is  ejected,  other  persona  Id  bh  behal' 
may  oiler  to  pay  the  fare.  Hoffbauer  v,  Davenport 
ft  N.  W.  a  Co.  62  Iowa,  842:  O'BrlMi  V.  New  York 
CenL  ft  H.  a  a  Co.  80  N.  T.  280. 

That  carrier  of  peraons  is  tmund  to  accept  oQ  pai^ 
eengers,  end  tlie  exceptions  to  tbe  rule,  and  when 
be  may  exclude  a  passenger,  see  noU  to  Pearaon  r. 
Duane.  71  U.  8. 4  WaU.  eOfiOB:  447). 

US  0.8. 
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to  ibow  ud  delfver  np  fail  ticket  wfaeoever  de- 
manded. The  pUintffl  took  a  ticket  for  him- 
mAf,  as  well  as  tickets  toe  three  hoises  aod 
three  bOTS  attending  them,  br  a  particular  train, 
which  was  afterwards  divided  Into  two,  in  the 
first  of  which  the  plalntiir  traveled,  taking  all 
the  ddKta  with  him;  and  when  the  second 
tntn  WIS  aboot  to  start,  the  boys  were  asked 
to  produce  their  tickets,  and.  being  unable  to 
do  so,  were  prevented  In-  the  company*!  serv- 
ants from  proceeding  with  the  horses.  An  ao- 
tloQ  by  the  ^Intiff  against  the  company  for 
BOt  carrying  bis  servants  was  Bustained,  be- 
canse  the  company  ooDtracted  with  him  only, 
•BddeHvcred  all  the  tickets  to  him;  and  Lord 
[IBS]  ChitfJvMict  Cockburn,  with  whom  the  other 
lodges  concurred,  said:  "It  is  onneceBsary  to 
determine  whether,  if  the  company  had  given 
the  tickets  to  the  boys,  and  the  boys  had  not 
produced  their  tickets,  It  would  have  been  com- 
petent for  the  company  to  have  turned  them 
out  of  the  carTiaee." 

In  Batier  v.  Mawihmter,  8.  AL.  R.  Oo.'L. 
R  31  Q.  B.  DIt.  207,  the  ticket  referred  to 
conditions  publlfihed  by  the  company,  contain- 
ing a  rimUar  by-law,  which  further  provided 
that  any  passenger  traveling  without  a  ticket, 
or  not  diowing  or  delivering  It  up  when  re- 
quested, should  pay  tbe  fare  from  the  station 
whence  the  train  oiigioally  started.  Tbe  plain- 
tiff, having  lost  bis  ticket,  was  unable  to  pro- 
duce it  when  demanded,  and,  refusing  to  pay 
Budi  fare,  was  forcibly  removed  from  tbe  train 
by  the  defendant's  Bervants.  Tbe  Court  of 
Appeal,  reversing  a  judgment  of  the  Queen's 
Bench  Division,  held  tbe  company  liable,  be- 
cause the  plaintiff  was  lawfully  on  tbe  train 
under  a  contract  of  tbe  company  to  carry  bim, 
and  no  right  to  expel  him  forcibly  could  be  in- 
ferred from  tbe  provisions  of  tbe  by-law  In 
question,  requiring  him  to  show  his  ticket  or 
pay  tbe  fare,  and  each  of  the  Judges  cautionsly 
■bstained  from  expressing  a  deaded  opinion 
■pon  the  question  wbeiber  a  by-law  could  have 
been  so  framed  as  to  Justify  the  course  taken 
by  tlie  Compaq. 


[lei]         CHAUNCET  B.  WATSON.  Afpt., 

THE  OINGINNA'n.  INDIANAPOLIS,  ST. 
LODIS  &  CHICAGO  RAILWAT 
COMPANY. 

(Bee  8. 0.  Beporter'i  ed.  181-167J 

YalUUlf  «f  patent  for  improved  car  door»— 

L  Tb»  patent  No.  tnjm,  gnatad  to  Ohannoer  B. 
WatscRi,  <or  an  Improvement  In  gtaln-oar  doora, 
April  ao,  1R8,  oannot  be  upheld,  beeauie  It  does 
not  Involve  invention,  bat  oonsisla  In  a  mere  ac- 
vregaUoa  of  parti,  eadt  to  perfonn  Its  separate 
and  Indapendent  funotkm  eubMantiallr  In  the 
lame  u  before  oomblnatlon  irlth  the 

other,  and  without  ooatrlbutliiff  to  a  new  and 
oomblaed  result. 

&  Tliere  was  nothing  neir  to  flexIUe  or  ilstd 
doors,  outalde  and  Inside,  nor  In  the  use  of  out- 
side and  inafde  rigid  doora  In  oombiaatlon.  the 
iDSlde  door  tUJlDg  only  part  of  tbe  opeuutg- 

US  D.S. 


&  The  bobstltutlon  of  tbe  old  flexible  sliding  li^ 
sUe  door,  ledooed  in  slse  to  oonespond  with  tfas 
oM  Inside  rigid  grain  door,  maj  have  required 
some  meofaanlcal  skill,  and  may  have  bean  new 
and  naeful.  but  It  did  not  Involve  the  exertion  of 
tbe  Inventive  f  aoul^,  and  embnwed  nothing  that 
was  patentable. 

[No.  48.] 

Argtud  Oct.  St,  1889.    DeeitUd  Not.  18, 1889, 

APPEAL  from  a  decree  of  the  Ctavuit  Court 
of  tbe  United  States  for  the  District  of  In- 
diana dismissing  a  suit  for  the  inf  rinsement  of 
letters-patent  No.  208, 286,  granted  to  Chauncey 
B.  Watson,  for  an  improvement  In  grain-car 
doors.  beariogdatetbeSOthday  of  April,  1878. 
JfflnMd. 
Opinion  below,  28  Fed.  Rep.  448. 

Statement  by  2fr.  OhitfJvOieeTvJimTt 
This  waa  a  nil  filed  by  appellant  uralnst  The 
Cincinnati,  Indianapolis,  St.  Louis  &  Chicago 
ItoUway  Company,  in  the  Circuit  Court  of  the 
United  States  for  the  District  of  Indiana,  al- 
leging an  infringement  of  letters-patent  No. 
208,S^,  granted  to  him  for  an  Improvement  in 

Sain^sr  doors,  bearing  the  date  the  tbirUeth 
J  of  April.  1678. 

The  complainant  averred  In  his  bill  that  the 
patent  was  intended  to  secure  and  did  secure 
to  bim  "the  sole  and  exclusive  right  to  make, 
use  and  sell  a  car  for  the  transportation  of 
grain  and  other  fretglit,  constructed  siibstan- 
ually  lilEe  an  ordinary  freight  car,  having  an 
outside  door  for  closing  the  car,  and  provided 
with  an  inside  flexible  or  yielding  sliding  grain 
door,  whidi  la  adapted  to  be  carried  up  on 
guide  rods  or  their  equivalent  overhead  and 
out  of  the  way  and  unaer  the  roof  of  tbe  cars; 
that  of  such  a  car  having  an  outside  enclosing 
door  proper,  in  combination  with  an  inside 
sliding  flexible  grain  door,  he  was  tbe  Ant  and 
oririnal  inventor,"  etc.  These  averments  were 
deued  In  tbe  answer,  which  also  alleged  that 
the  thing  patented  in  said  patent,  and  every 
material  or  substantial  part  thereof,  bad  been 
shown  and  described  prior  to  Watson's  sup- 
posed invention  in  various  letters-patent,  fifteen 
in  number,  among  them  being  a  patent  issued 
to  Martin  M.  Crooker,  Hay  26,  1668,  and  a 
patent  issued  to  Horace  L.  C\aA,  August  29, 
1871;  and  further  averred  that  the  grain-car 
doors  referred  to  In^  the  bill  as  being  on  the 
cars  of  Tbe  Chicago,  Rock  Island  ft  Pacific 
Railway  Company,  were  made  under  the 
Crocker  patent,  which  was  afterwards  assigned 
to  Dennis  F.  Van  Llew,  and  it  was  with  his 
license  and  consent  that  the  can  were  so 
equipped  with  said  doori;  that  "the  only  dif- 
ferences between  said  Crocker's  doors  and  the 
complainant's  are,  tliat  Crooker'a  slide  in 
grooves  and  have  Uielr  slats  fastened  together 
by  a  continuous  wire  running  through  them, 
while  complainant's  slide  on  rods  passing 
through  staples,  and  are  fastened  toge^er  bv 
ordioary  binges,  both  being  Inside  dOOTs,  and, 
with  tbe  exception  of  the  above  differences, 
operating  in  sutMtanilally  the  same  way;"  that 
complainant's  door,  as  described  In  his  patent, 
contains  no  patentable  Invention  In  view  of  the 
Crooker  patent,  nor  is  it  any  Improvement 
thereon,  nor  in  view  of  the  state  of  toe  art  was 
there  any  patentable  novelty  or  Invention 
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tberdo.  Tbe  answer  also  dented  any  Infrfoge- 
ment  of  Watson's  patoit.  Proofs  having  been 
taken  the  bill  was,  upon  hearing,  dismissed, 
from  which  decree  appeal  was  prosecuted  to 
this  court.  The  opinion  of  Woods,  will  be 
found  reported  In  SS  Fed.  Bep.  44a. 

Mr.  Charles  P.  Jacobs,  for  appellant: 

This  court  has  repeatedly  sustained  patents 
for  Inventions  where  a  better  result  was  pro- 
duced, although  the  differences  In  the  latter 
inventioDs  and  those  shown  in  tbe  prior  patent 
were  small. 

dough  V.  Oi^ert  A  B.  Mfg.  Co.  WW  U.  S  166, 
170(27: 184, 188);  Con»olid<ited Safety-Valve  Co. 
V.  Crottty  Steam  Gauge  A  Valve  Co.  118  U.  S. 
157J28:  ese):  Sevmrnr  v.  MeOormick,  60  U  S. 
19  How.  96  (16:  o57). 

Important  Inventions  often  simple. 

Oeymour  v.  Osborne,  78  U.  8.  11  Wall.  616 
(80: 83);  amith  v.  NichoU,  89  D.  S.  21  Wall.  119 
(22:567);  Magic  Ruffle  Co.  v.  Douglas,  2  Pish. 
Pat.  Cas.  830;  Clark,  P.  S.dF.E.  Co.  v.  Cope- 
land,  2  Fish.  Pat.  Caa.  221. 

A  happy  thought  often  completes  an  Inven- 
tion. 

Poillon  V.  Schmidt,  6  Blatcbf.  299;  Bvan  v. 
Ooodwin.  S  Sumu.  514;  Crandal  v.  Waltert,  fl 
Fed.  Rep.  659. 

That  nobody  made  it  before  to  evidence  of 
invention  by  Watson.    ■  -  - 

Dederiek  t.  Caueil,  9  Fed.  Rep.  806;  Won- 
Mfg.  Co  V.  Sleiger.  17  Fed.  Rep.  250. 

Tbe  simplicity  of  an  invention  in  utility  and 
effect  over  what  preceded  it  is  proof  tending  to 
establish  the  fact  of  novelty. 

mrdteU  V.  MeDonrf.d.  6  Pat.  Off.  Gaz.  683; 
&amU  dk  B.  Mfg.  Co.  v.  Cincinnati  Gailighi 
dk  Coke  Co.  7  Pat.  Off.  Gaz.  829. 

If  tbe  result  U  obtained  in  a  better  mode 
than  was  before  known,  tbto  to  evidence  of  In- 
vention. 

Detroit  Lubricator  Mfg.  Co.  v.  Benchard,  9 
Fed.  Rep.  298;  Wood  v.  Packer,  17  Fed.  Rep. 
«50. 

The  law  has  no  nice  Etandard  by  which  to 
gauge  tbe  degree  of  mental  power  or  inventive 
genius  brought  Into  play  in  originating  the 
new  device. 

Middtetoum  Toot  Oo.  v.  Judd,  SFtob.  Pat.  Cas. 
141;  Hoe.  V.  Cottrell.  1  Fed.  Rep.  603;  Cottiru 
Co.  V.  Coee,  8  Fed.  Rep.  225. 

Slight  changes  producing  better  result,  pat- 
entable. 

7\trrm  y.  lUinoU  Cent.  R.  Co.  8  Fish.  Pat. 
Caa.  830;  Pearl  v.  Ocean.  MiUe,  11  Pat.  Off. 
Oaz.  2;  Itaae*  v.  Abrame,  14  Pat.  Off.  Gaz. 
661;  Eppinger  v.  Richa/,  14  Blatcbf.  807;  Wal- 
lace  V.  Ifoyee,  18  Fed.  Rep.  173. 

Success  tbe  true  test  of  merit  in  a  device. 

Davie  v.  Frederickt,  19  Fed.  Rep.  99;  Brown 
Mfg.  Co.  V.  Deere,  31  Fed.  Rep.  709. 

Old  devices  in  a  new  comblnt^on  patentable. 

TF«*farn  BUctrvi  Mfg.  Co.  v.  Chicago  Bleetric 
Mfg.  Co.  14  Fed.  Rep.  691. 

Value  of  new  device  recognized,  and  its 
adoption  evidence  of  invention. 

Ward  V,  Grand  Detour  Piaa  Co.  14  Ffed. 
Bep.  696;  MOUr  v.  Pickering,  16  Fed.  Rep.  540; 
Parkhnrtt  r.  Mintman,  1  Blatchf.  4M. 

Abaodoned  devIcM  cannot  anil  to  defeat  ■ 
patent. 

ftoderte  t.  Diehig,  1  Pat  Off .  Gu.  4. 
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Where  several  old  elements  are  taken  from 
several  different  machines,  and  brought  to- 
gether without  Meeting  any  new  at  better  re- 
sult, the  device  thus  made  is  not  a  patentable 

comhitiation. 

Hailea  v.  Van  Warmer,  87  U.  8.  20  Wall.  858 
(22: 241);  Phmipe  v.  DetroU,  111  U.  S.  604 
(28:582);  Heald  v.  Rice,  104  U.  8.787  (26:910l; 
Morrtt  V.  McMitlin,  112  D.  S.  244  (38:702). 

Watson  channd  the  older  devices  and  pro- 
duced a  new  and  better  result. 

Smith  V.  Goodyear  D.  V.  Oo.  U.  8.  488 
(28:  952);  Ifbreyth  V.  Clapp,  6  Fish.  Pat  Cas. 
528;  Union  Paper  Collar  Co.  v.  White,  7  Pat. 
Off.  Gaz.  698;  Tllghman  Mffrm,  9  Blatcbf. 
421. 

Utility  a  test  of  Invention, 

WaeMmm  &  M.  Mfg.  Co.  t.  BaiA,  4  Fed. 
Rep.  900;  Bom  v.  Underu>ood,  1  Pish.  Pat.  Caa. 
175;  Eayden  v.  Suffolk  Mfg.  Co.  4  Fisb.  PaL 
Caa.  103;  Goodyear  v.  Day,  2  Wall.  Jr.  283; 
Smith  V.  Goodyear  D.  V.  Co.  98  U.  8.  486  (23: 
952);  Webster  on  Patents,  80;  Eppinger  v. 
Riches,  14  Blatchf.  807;  leaaa  v.  Abrana,  14 
Pat.  Off.  Gaz.  861. 

Defendant  is  estopped  to  deny  invention. 

Singer  v.  Walmsley,  1  Fish.  Pat.  Cas.  558. 

The  court  should  proceed  In  a  liberal  spirit, 
so  as  to  sustain  tbe  patent. 
•Slein  V.  RutacU,  86  U.  8.  19  Wall.  466  (22: 
124);  TurriU  v.  Michigan  Southern  &  N.  1.  R, 
Co.  68  U.  S.  1  Wall  491  (17;  668);  Blandy  v. 
Griffith.  3  Fish.  Pat  Cas.  609;  Fitch  v.  Bragg, 
8  Fed.  Rep.  688;  Estabrook  v.  Dunbar,  10  Pat. 
Off.  Gaz.  909;  Blanehard  v.  Sprague.2  Story, 
164;  Treadma  v.  Parrott,  8  JFlsh.  Pat.  Cas. 
124;  Winan*  v.  Denmead^M  U.  S.  15  How. 
380  (14:  717);  Coming  v.  Burden.  56  U.  a  15 
How.  253  (14:  683). 

Mr.  Ooorye  Pajson  for  appellee. 

Mr.  Ohirf  Juitiee  Fnller  delivered  the  opin- 
ion of  the  court: 

The  proof  of  the  use  of  grain-car  doors  by 
the  defendant  was  conudned  in  a  stipulation, 
whereby  it  was  afi^reed  "that  the  defendant  bad 
bauled  over  its  line  of  road,  in  said  State  of 
Indiana,  freight  cars  belonging  lo  the  Chicago, 
Rock  Island  &  Pacific  Railway  Company,  bar- 
ing a  solid  outside  door,  like  an  ordinary  freight 
car,  and  an  inner  flexible  sliding  grain  door  of 
leea  height  than  the  opening  in  Uie  side  of  tbe 
car,  the  grain  door  sliding  In  grooves  like  the 
grooves  shown  in  the  patent  of  Martin  H. 
Crocker,  of  May  26,  1868,  and  the  slats  com- 
posing the  door  being  attached  to  each  other  by  [1631 
being  strung  upon  wires  passing  through  tbe 
slats." 

Watson's  application  was  dated  February  18, 
1878,  and  contained  tbe  following  claims: 

"lat  A  graio  door,  constructed  of  longilud* 
Inal  sectional  pieces,  hinged  or  strappM  to- 
gether In  such  manner  as  that  the  door  as  a 
whole  may  yield  to  follow  any  desired  line  of 
movement  when  It  is  not  in  use  na  a  grain  door, 
and  it  is  desired  to  place  it  out  of  the  way.  aub- 
stantially  as  herein  described. 

"2d.  Agrain  door,  D,  constructed  as  above 
described,  and  binned  or  strapped  so  as  to  be 
flexible  or  yielding,  for  the  purpose  set  forth, 
in  combination  with  the  guiding  rods  C,  where- 
bv,  when  not  In  use.  It  may  be  carried  up  and 
piaoed  in  tbe  horizontal  portion  of  said  guld- 
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Ids  rods,  so  as  to  be  out  of  the  way,  substso- 
tiailru  described. 

"3d.  A  grain  door,  D,  coostructed  ss  de- 
Bcritfed,  and  provided  with  staples  e  e,  in  com- 
bioatioD  with  guiding  rods  C  and  devices  for 
affixing  it  to  uie  top  of  the  car,  substantially 
as  described  and  for  the  purposes  set  forth." 

Tbe  application  was  rejected  March  8,  1878, 
the  ezaminera  ststiog:  "This  'grain  door*  dif- 
feia  from  Crocker's  (May  26,  '68,  No.  78,168, 
carpentry  doors)  'railroad  car"  only  la  the  name 
and  in  this,  that  the  upper  portion  of  Crooker'a 
door  is  cut  off  to  make  applicant's.  Tbe  rods 
and  staples  are  substitutes  for  Crocker's  chan- 
nel-irona — obvious  to  any  skilled  workman." 
Wataon  then,  on  the  18th  of  March,  1676, 
amended  his  specification  by  iDsertlng: 

"This  ioveotion  relates  to  improvements  in 
tbe  class  of  grain  doors  for  cars,  and  the  inven- 
tion consists  in  the  combination,  with  a  car,  of 
an  inside  vrrrically-slldlng  flexible  or  yielding 
door  and  guidmg  rods,  whereby  tbe  door,  when 
not  in  use,  may  oe  carried  up  and  placed  on 
the  horizontal  portion  of  said  guiding  roda,  so 
■s  to  be  out  of  tbe  way. 

"I  am  aware  that  a  car  door  of  similar  con- 
struction, sliding  in  grooved  ways,  is  old,  and 
such  I  do  not  desire  to  claim,  broadly,  as  my 
ioTenlion.  Said  door,  however,  constitutes  an 
outside  or  cIosIdc  car  door  ivoper.  and  tbe  car 
[IM]  coold  not  be  loaded  or  used  for  bulk  grain  un- 
less the  grnlo  is  put  in  from  tbe  roof  of  tbe  car, 
as  tbe  door  completely  closes  the  doorway  or 
opening.  Furthermore,  said  door  is  obviously 
obiectiooable  for  other  reasons,  viz. :  The  graio 
will  lodge  or  get  in  the  groov^  ways  in  which 
the  door  slides,  binding  or  locking  it  so  as  to 
prevent  its  beiug  raised,  and  also,  being  an 
outside  door,  the  grain,  pressing  against  It, 
would  force  or  bulge  the  door  outward,  pro- 
ducing a  similar  effect  as  tbe  grain  lodging  in 
tbe  grooved  ways,  whereas  my  door,  being  an 
inside  door  and  not  reaching  tbe  top  of  the 
doOTway  or  openlnj^,  admits  nn  open  space  at 
the  top  for  loading  m  tbe  grain,  with  an  ordi- 
nary outside  door,  to  be  locked  or  otherwise 
secured  after  the  car  is  loaded.  By  also  em- 
ploying guiding  rods  for  the  door  to  slide  upon, 
ana,  being  an  inside  door,  the  defects  incident 
to  the  grooved  ways  and  an  outside  door  before 
referred  to  are  entirely  obviated." 

And  at  the  same  time  he  substituted  for  his 
first  and  second  claims  the  following: 

"Ist^  The  combination,  with  a  car,  of  an  In- 
side flexible  or  yielding  and  vertically-sliding 

Srain  door  and  guiding  rods  C,  whereby  said 
oor,  when  not  in  use,  can  be  carried  up  and 
placed  OD  the  horizontal  portions  of  said  guid- 
ing rods,  out  of  the  way,  substantially  as  and 
for  the  purpose  herein  shown  and  described." 

March  90,  tbe  applica^on  wu  agaio  reject- 
ed, the  examiners  statiog: 

"It  is  not  considered  that  Crocker  in  remov- 
ing the  upper  few  slats  of  his  door  would  be 
making  a  patentable  improvement  on  bla  own 
Invention,  albeit  he  might  change  Its  name  and 
allege  the  result  of  loading  in  over  the  top  of 
bis  door. 

"The  change  la  an  obvious  one  to  any  user 
of  freight  caia;  further,  the  use  of  rooi  and 
Ui  V.  8. 


r I  It  old  In  this  connection.  Bee  patent  of 
L.  Clark,  Aug.  29,  '71,  No.  118,614  (car- 
pentry doors),  which  further  confirms  the 
former  action  in  relation  thereto. 

"In  regard  to  the  clogging  and  binding  re- 
ferred to  in  argument,  no  clear  or  consider- 
able results  are  seen  to  be  accomplished  by 
applicant's  device  over  the  reference,  such  as 
should  argue  any  Inveotion  thereon." 

Watson  then,  on  the  Slst  of  March,  1878,  [165] 
further  amended  by  substituting  for  the  first 
and  second  claims  the  following: 

"The  combination,  with  a  car,  oi  an  Inrfde 
flexible  or  yielding  slidiDg  grain  dow,  bavlDg 
staples  c,  and  tbe  vertical  and  horizontal  bent 
gutding-rods  C,  ext«ndingfrom  the  floor  of  the 
car  upwardly  and  under  the  roof  of  the  car,  as 
herein  shown  and  described,  whereby  said  door, 
wbeo  not  in  use,  can  be  carried  up  on  the  hori- 
zontal portions  of  said  guiding  rods,  out  of  the 
way,  substantially  as  specifiea.** 

Tbe  examiners  again  responded,  March  28, 
1878: 

"The  application  does  not  present  patentable 
novelty  over  Crocker,  cited. 

"In  view  of  the  state  of  the  art  aa shown  by 
the  references  cited,  the  «w  ^  eyes  and  rode 
for  guiding  the  sliding  door  are  the  rimple  me- 
chanical equivalents  of  the  channel  Irons  of 
Crocker.  As  claim  doea  not  differ  fai  a  matter 
of  substance  from  the  preceding.  It  la  a  second 
time  rejected." 

An  appeal  was  prosecuted  to  the  examiner^' 
in-chief,  who  reversed  the  decision,  saying: 

"The  invention  in  this  case  is  small  and  the 
claim  is  correspondingly  limited.  It  consista 
of  a  combination  of  various  instrumentalitiea 
not  found  in  either  of  the  references. 

"Applicant's  car,  as  a  whole,  is  adapted  by 
conTotibility  to  naea  not  comratlblfl  with  tlw 
cases  cited,  without  Ininry.  In  this  case  the 
flexible  door  is  applied  in  addition  to  the  usual 
slide  doors,  and  when  coarse  freight  is  to  be 
carried  the  flexible  shutters  are  secured  in  placa 
at  the  top  under  the  roof  of  tbe  car." 

Tbe  door  In  use  upon  tbe  freight  cars  wblch 
appellee  hauled  over  its  road  was  a  grain  door 
sliding  in  grooves.  The  Watson  door  was  car- 
ried on  roos  with  staples.  Even  If  there  was  no 
mat^lal  difference  between  a  door  sliding  in 

Sooves  and  a  door  sliding  on  rods  and  staples, 
ere  was  no  infringement,  for  Wation  had  in 
effect  disclaimed  a  door  sliding  in  grooves  by 
bis  amendmeniB  and  the  terms  of  bis  speciflca- 
tion  as  they  stood  amended,  and  In  the  narrow 
claim  of  his  patent  the  staples  e  and  tbe  guid- 
ing rods  C  were  part  of  his  combination,  which 
he  could  not,  under  the  circumstances,  say 
were  not  essential  to  it,  not  that  tbe  grooves  rx6S1 
were  an  equivalent  Qag$-v.  Eerring.Wl  U.S. 
640  [37:6011;  Fay  v.  Cardtaman,  109  U.  8.  408 
[27:979].  But  counsel  for  appellant  insists 
that  Watson's  real  invention  "was  not  a  ques- 
tion of  rods  or  grooves,  but  was  the  combina- 
tion in  a  freight  car  having  an  outside  rigid 
door,  of  ao  inner  flexible  sliding  grain  door. 

Tbe  Crooker  door  was  patented  Hay  26, 
1868,  and  made  of  separate  stripe  attached  to 
each  other  by  long  continuous  metal  straps,  so 
as  to  be  flexible  and  capaUe  of  being  slid  up 

297 


Digitized  by  Google 


108-160 


SOPRBia  OOOBT  OP  THB  ITMITBD  STATES. 


Oct.  Tbbm, 


out  of  the  way  under  the  roof  of  the  car,  Id 
grooves  or  cbannel  Iroos  affixed  to  the  Inside 
of  the  door  postfl,  but  iv as  a  full  and  not  a  half 
door.  One  of  the  doors  was  an  inside  door,  as 
•ppears  from  the  drawings,  and  was  described 
in  hia  apeclficaUon  as  follows:  "B  B  aod  B'  B' 
are  metallic  grooved  ways  applied  at  the  mar- 
fflD  of  the  door  spacea  d  d  and  partial^  across 
toe  cnr,  immediately  under  the  roof"^  of  the 
same,  llie  vertical  portions  of  the  ways  B'  B' 
being  on  the  inalde  of  the  car,  just  at  the  edge 
of  the  said  spaces,  and  flrmlv  ooUed  in  place 
upon  the  car  framing;  or,  if  preferred,  these 
vertical  portions  mav  be  lo  tbe  door  space  It- 
self, as  is  tbe  case  with  those  of  the  wars  B  B." 
Tbe  Clark  patent  was  issued  August  39,  1871, 
for  a  rigid  grain  door  flllingonly  half  the  open- 
ing, ana  sliding  on  rods  to  the  top  of  tbe  car, 
where  it  was  tbeo  swung  up  into  a  horizontal 
position,  turning  on  eyes  at  tbe  upper  comers 
of  tbe  rods.  The  evideoce  established  that  in- 
■ide  grain  doors,  fiHlng  only  part  of  tbe  open- 
ing, bad  long  been  used  on  freight  cars  in  con- 
nection  with  the  outside  door.  Watson's  door 
was  made  of  separate  slats,  united  to  each  other 
by  binges,  and  provided  with  staples  at  both 
ends,  that  encircled  the  guiding  rods  on  whlcb 
the  door  might  be  slid  up  under  tbe  roof  of  tbe 
car  BO  as  to  be  out  of  tbe  way.  Making  Crock- 
er's door  smaller  so  as  to  fill  only  half  tbe  open- 
ing, and  usiiig  it  in  connection  with  an  ordi- 
nary outside  door,  in  combination  with  a  car, 
is  the  invention  claimed. 

We  agree  with  the  learned  judge  holding  the 
circuit  court  when  he  says:  "There  is  nothing 
in  either  si>ccification  or  claim  concerning  '  or- 
dinary freight  cars'  nor  solid  sliding  outside 
doors,  and  id  tbe  claim  nothing  about  outside 
[187]  doors  at  all,  unless  inferred  from  the  descrip- 
tion given  of  an  inside  door.  If,  however,  such 
an  inference  is  permissible,  and  the  patent  must 
or  may  be  construed  to  consist  in  sucb  a  com- 
bination of  inside  and  outside  doors  as  Is  assert- 
ed, it  cannot  be  upheld,  because  it  docs  not  in- 
volve invention,  but  consists  in  a  mere  aggre* 
gntion  of  parts,  each  to  perform  its  separate  and 
independent  function  substantially  in  the  same 
manner  as  before  combination  with  the  other 
and  without  contributing  to  a  new  and  com- 
bined result  Tbe  ontslae  door  certainly  re- 
mains unaffected  in  construction  and  In  use; 
and  tbe  inner  door  Is  the  same  as  tbe  Crooker 
door,  with  a  few  slats  left  off  or  taken  off  by 
design  or  by  accident;  and  whether  done  in  one 
way  or  the  other  the  change  cannot  reasonably 
be  called  invention,  unless  tbe  distinction  be- 
tween mere  mechanical  skill  and  inventive 
genius  Is  to  be  disregarded." 

There  was  nothing  new  In  flexible  or  rtrid 
doors,  outside  and  inside.  There  was  nothing 
new  in  the  use  of  outside  and  inside  rigid  doors 
in  combination,  tbe  inside  door  filling  only  part 
of  tbe  opening.  The  substitution  of  tbe  old 
flexible  sliding  inside  door,  reduced  In  size  to 
correspond  with  the  old  inside  rigid  grain  door, 
may  have  required  some  mechanical  skill,  and 
may  have  been  new  and  useful,  but  it  did  not 
involve  the  exertion  of  tbe  Inventive  faculty, 
ind  embraced  nothing  that  was  patentable. 
Tlfmjmn  v.  Boittdier,  114  U.  S.  1,  II,  13  [29: 
76. 79, 801,  and  cases  there  cited;  Stephenmm  v. 
Brooklyn  Vnm-Toum  R.C0.IU U.S.  149  [99.58]. 

Tbe  decree  was  right,  and  U  i»  e^hwd. 


WILUAM  H.  ROBERTSON,  CoUector  of  t^BS] 
tbe  PoBT  or  New  Tobk,  I^.  in  Brr.^ 
«. 

ROBERT  O.  OLENDINKING  n  al. 

(See  B.  a  Beporter^  ed.  U»46(U 

DiUy  on  handkerehief»~~de$ignaiionr~toru^rW' 
Hon  of  »tatute—Act  1883. 

1.  The  dutr  upon  emt)roMetedUiMohandbiR!hiaft 
under  tbe  Act  of  1883  Is  85  per  cent  ad  valonm. 

i.  Wtaeo  an  article  la  desiffoated  by  a  speolflo  nam* 
and  a  du^  Imposed  upon  it  such  name,  gen* 
eral  terms  Inalaterpaitof  the  awne  Act.  although 
suffloientl;  broad  to  oomprefaend  snob  ortlole,  are 
□ot  aopllotble  to  it 

3.  A  certain  rate  of  duty  is  deslmiated  br  the 
eighth  patagrapb  of  notion  8  of  the  Act  of  ISSI 
upon  handkerofatefa  of  Unen  br  name,  and  they 
are  therefore  liable  to  the  duty  prescribed  by  that 
paragraph  and  do  not  come  uoder  tbe  ^venth 
paragraph  of  tbe  nme  schedule,  which  Una  a 
duty  upcm  llneo  embroideries  oC  BO  per  cent  ad 
vetanm.  _ 

[No.  55.] 

Argwd  Not.  U,  2889.    Ikeidtd  Not.  IS,  1889. 

TN  ERROR  to  the  Circuit  Courtof  the  United 
1  Sutes  for  the  Southern  District  of  New 
York  to  review  a  Judgment  In  favor  of  plaintiff 
in  an  action  to  recover  an  alleged  excess  of  du- 
ties exacted  by  tbe  Collector  at  the  Port  of  New 
York  upon  embroidered  linen  handkerchiefa. 

.fiftMTSeO. 

The  facts  are  stated  in  the  opinion. 

Mr.  O.  W.  CluBpnuui«  Sottcitor-Oaneralt 
for  plaintiff  in  error. 

Memrt,  Oharle*  Curia  and  Stophen  O* 
Clarke*  for  defendants  in  error 

Mr.  Ch^f  Juttice  Ft  Uer  delivered  the  opin* 
ion  of  the  court: 

This  is  an  action  brought  to  recover  an  al> 
leged  ezoeas  of  duties  exacted  by  tbe  CoUectw 
at  tbe  Port  of  New  York.  Defendants  in  errw 
had  imported  certain  embroidered  linen  hand* 
kerchiefs,  upon  which  the  Collector,  the  plain- 
tiff in  error,  assessed  a  duty  of  86  per  cent  ad 
valorem,  under  the  eighth  paragraph  of  scbed* 
ule  J  of  g  2503  of  title  88  of  the  Revised  Stat- 
utes, as  enacted  by  6  of  the  Act  of  Harob  8d, 
1883  (22  Statutes,  489,  SOT),  which  reads: 

"Brown  and  bleached  linens,  ducks,  canvas, 
paddings,  cot  bottoms,  diapers,  crash,  huckar 
backs,  iMndkerdiiefs,  lawns,  or  other  manu* 
factures  ot  flax,  jute  or  hemp,  or  of  wbicfe 
flax,  jute  or  hemp  shall  be  tbe  component  ma- 
terial of  chief  value,  not  specially  enumerated 
or  provided  for  in  this  Act,  uirty-flve  per 
centum  ad  valorem.'* 

The  defendants  In  error  paid  this  duty  under 

Erotest,  clsiming  thst  tbe  goods  were  only  lia-  [XWJ 
le  to  30  per  cent  ad  valorem,  under  tbe  eleventh 
paragraph  of  tbe  same  schedule,  ss  follows: 

"Flax  or  linen  laces  and  inseriings,  embrtAi- 
eries,  or  manufactures  of  linen,  if  embroidered 
or  tamboured  in  tbe  loom  ot  otherwise,  by  mar 
ehinery  or  with  tbe  needle  or  other  process,  and 
not  spedslly  enumerated  w  provided  for  in  this 
Act,  thirty  per  centum  ad  taionm," 
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Samplei  of  the  gooda  Id  question  were  pro- 
duced Id  ertdence  aod  It  appeared  that  the  body 
of  the  cloth  wu  Uneo  cambrtc,  that  fs,  made 
of  flax;  that  the  articles  were  known  in  trade 
M.  and  were  in  fact,  embroidered  handker- 
chiefs; and  that  the  embroiderj  was  a  substan- 
tial part  of  the  handkerchief,  and  was  done  with 

CO'lOD. 

All  the  requirements  as  to  protest,  appeal 
aod  timeof  bringingsuithavinKbeen  cl  "^plied 
with,  the  court  directed  a  verdtct  for  the  im- 
portm  for  the  difference  claimed,  upon  which 
judgment  was  rendered,  and  the  cause  is 
brought  here  on  writ  of  error. 

The  articles  in  controversy  were  embroidered 
linen  handkerchiefs;  and  it  iscontended  in  sup- 
port of  the  judgment  that  the  provisions  of  the 
statute  should  be  treated  as  if  they  read:  "On 
linen  handkerchleb  tbirty-flTe  per  cent  ad  valo- 
rem, but  if  embn^ered  thirty  per  cent  ad  va- 
lorem." 

We  cannot  concur  in  this  conslniction.  The 
word  "handkerchiefs"  is  denominative  and  not 
merely  descriptive; and  when  an  article  is  desif;- 
Dated  by  a  specific  name,  and  a  duty  imposod 
upon  it  by  such  name,  general  terms  in  a  later 
port  of  the  same  Act,  although  sufficiently 
oroad  to  comprehend  such  article,  are  not  ap- 
plicable to  it.  Artkvr  ZaA<v,  96  U.  8.  112. 
113  [24:  '^661,  and  cases  cited. 

The  eiglitn  paragraph  covers  handkerchiefs 
and  also  "other  manufactures  of  flax.  Jute  or 
hemp,  or  of  which  flax.  Jute  or  hemp  shall  be 
tbeoumponentmaterial  of  chief  value,"  and  the 
eleventh  paragraph  applies  to  flax  or  linen  laces, 
inscrtin&s.  ^broideries  or  manufactures  of 
linen,  if  embroidered  or  tamboured,  and  not 
^pecially  enumerated  or  provided  for  In  the 

[1601  Where  manufactures  of  linen,  other  than 
those  enumerated  in  the  first  provision,  areem- 
broidered  or  tamboured  they  are  subjected  to 
the  rate  specified  in  the  second  provision.  '  'The 
test  of  the  rate  of  duty  is  that  of  embroidety  or 
not."  Arthur  v.  Homer,  m  U.  S.  137,  140  [24: 
811,  812].  In  that  case,  certain  linen  embroid- 
ered dress-patterns  bad  been  imported  into  the 
Port  of  New  York,  and  were  held  dutiable  at 
the  rate  impoeed  on  embroidered  manufactures 
of  linen.  The  Acts  of  March  2,  1861.  of  July 
14, 1862,  and  of  June  30. 1864.  aod  the  Revised 
Staiutcsof  1874,  bearing  upon  the  subject,  were 
considered.  By  none  of  these  Acts  were  sucb 
dress-patterns  specifically  enumerated  as  sub- 
ject to  a  different  duty.  But  linen  haodker- 
chiefs  were,  as  by  the  Act  of  1888  Uiej  ue. 
meotkmcd  as  among  the  linen  goods  for  vUdi 
•  certain  rate  was  designated. 
In  Solomon  v.  Arthur.  102  U.  8. 208, 211. 212 

g6: 147,  148],  3fr.  Justice  Bradley,  delivering 
e  opinion  of  the  court,  makes  the  distinction 
between  the  use  of  a  description  sppUcable  to 
many  kinds  of  goods  having  different  names, 
and  the  use  of  the  ipeciflc  name  itself,  entirely 
dear,  and  upon  that  distinction  the  disposition 
of  the  case  turned. 

We  consider  that  distinction  applicable  here, 
and  hold  that  tLese  bandketcbiefs.  although 
embroidered,  did  sot  fail  within  the  second  pro- 
vision. 

The  Judgment  musf  be  rmermd  and  the  eavu 
remanded,  with  inttruetione  to  grant  a  ams  trial, 
and  ititao  ordmti. 

in  u.  8. 


EDWIN  A  MERRITT,  Collector  of  the  [1671 
PoaT  OF  New  Yobk,  Plff.  in  Err., 
e. 

CHARLES  L.  TIFFAKT, 

(Sea  B.  a  BeporteriB  ed.  M-lfl.) 

Dutiee  on  tiatuarp — l/ronze  etatwiry  and  itat- 
uettee — inetruotiona  to  jury. 

1,  Professloaal  productions  of  a  statuary  or  % 
sculptor,  BS  those  words  are  used  la  the  statute  In 
relation  to  duties  upon  Imports,  embrace  such 
works  of  art  as  are  the  reault  of  tbe  artist's  own 
creatloQ.  or  are  copies  of  them,  made  under  hla 
direction  and  supervision,  or  copies  or  works  of 
otber  artists,  made  under  the  like  direction  and 
supervision,  as  dlstlnffutobcd  from  tbe  produo- 
tloos  of  the  manufaoturer  or  mechanic. 

2,  Bronse  statues  and  statuettes  are  not  oeoes- 
saniy  statoar;,  subject  onlr  to  a  duty  of  10  per 
oent  ad  oalorem,  but  if  they  are  the  production 
of  a  manufacturer  or  meobanlc  they  come  under 
tbe  deslgoation  of  "  manufaotures  of  copi>er** 
subject  to  adutyof  46  per  cent  od  valorem, 

8.  In  an  action  to  reoover  baok  excessive  duttsa 
paid  upon  broDse  statues  and  statuettes,  wbere 
there  Is  some  evldeiwe  going  to  show  that  the 
prooesB  of  their  manufaoture  was  purely  me- 
obaoloal,  the  defendant  is  entitled  to  tbe  lostruo- 
tton  to  tbe  jury,  that  if  tbey  find  that  tbe  Import- 
ed articles  were  made,  not  by  professional 
sculptors  or  statuaries,  or  by  their  assistants  un- 
der tbeir  directions,  but  were  made  by  skilled 
workmen  or  mechanlos  In  the  employ  of  the 
manufacturer,  then  their  rerdlot  should  be  for 
tbe  defendant. 

tNo.6ai 

Argued  Nov.  i,  1889.   SeOded  Ifyv.  18,  188$. 

IN  ERROR  to  the  Circuit  Court  of  tbe  United 
States  for  the  Southern  District  of  New 
York  to  review  a  judgment  for  friaintifF  to  re- 
cover an  excess  of  duties  paid  under  protest 
upon  brcmze  statues  and  statuettes.  Bepermd. 
The  facts  axe  stated  in  Oie  cq>tnlon. 
Mr.  O.  W.  CluvMaa,  SoUdtor^Oeniral, 
for  plaintiff  in  erttv. 

Meatr$.  Edward  Hartley-  aod  WtUter  K 
Ooteman  tot  d^endant  in  etxor. 

Mr.  AsCuw  Field  delivered  the  opinion  of  (^^^l 
the  coort: 

In  1880  and  1881,  tbeplaintiff  below,  Charles 
L.  Tiffany,  Imported  from  France  and  England 
various  bronze  statues  and  statuettes,  which  he 
claimed  a  right  to  enter  as  statuary,  on  paring 
a  duty  of  ten  per  cent  ad  valorem,  but  on  which 
tbe  Collector  charged  a  duty  of  forty-five  per 
cent,  as  noneoumerated  manufactures  of  cop- 
per. He  was  accordingly  compelled,  in  order 
to  obtain  his  goods,  lo  pay  $420.25  in  excees 
of  tbe  ten  per  cent,  which  payment  he  made 
under  protest,  and  appealed  to  tbe  Secretaiy  of 
the  TreasucT,  who  uarmed  the  decision  of  the 
Collector.  He  then  brought  this  action  in  tbe 
Supreme  Court  of  New  York,  from  which  It 
was  removed  on  certloiari  to  the  Circuit  Court 
of  the  United  States  for  the  Southern  District  of 
New  York. 
The  plaintiff  relied  for  recovery  on  the  para- 
ph u  "  Schedule  M —  Suodriea."  contained 
title  thirty-three  of  the  Revised  Statutes. 
"Dutiea  vpan  .Aiqwrtt."  That  pangraph 
reads  as  foUowt: 
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"  PaiDtfngi  nd  statoary,  not  otherwise  pro- 
vided for:  ten  per  centum  adtntonm.  But  the 
term  '  statuary,'  as  used  in  the  laws  now  in 
force  im posing  duties  on  foreign  importatlona, 
shall  be  uodeiatood  to  Include  professional  pro- 
ductlODSof  a  itatuaiTOrof  a  sculptix  ODly." 
(R.  S.  3d  ed.  478.  479.) 

The  Collector  claimed  that  the  goods  were 
[169]  fubject  to  the  duty  charged  under  the  para- 
graph In  "Schedule  E — Metals,"  contained  in 
the  same  title  of  the  Revised  Stetntes.  That 
paragraph  reads  as  follows: 

"Copper  in  rolled  plates,  called  braziers' 
copper,  sheets,  rods,  pipesand  copper  bottoms, 
and  all  manufactures  of  copper,  or  of  which 
copper  shall  be  a  componont  of  chief  value, 
not  otherwise  provided  for:  forty-flve  per 
centum  ad  valorem."   (R  S.467.) 

The  articles  imported  were  all  made  of 
copper,  and  fell  under  the  general  designa- 
tion of  "manufactures  of  copper,"  orofmao- 
uf act  ores  of  which  copper  is  a  component  of 
chief  value,"  subject  to  a  duty  of  forty-flve  per 
cent  ad  wUorem,  as  changed  by  the  collector, 
unless  provision  for  a  dioerent  duty  nn  articles 
of  that  character  Is  made  In  some  other  clause 
of  the  statute.  There  is  do  other  clause  appli- 
cable to  them,  unless  they  come  under  the 
bead  of  "  statuary,"  as  defined  by  Congress. 
That  definition,  as  seen  above,  includes  the 
"professional  productions  of  a  statuary  or  of  a 
sculptor  only. '  What  productions  are  to  he 
deemed  professional  productions  of  a  statuary 
or  i  sculptor  it  is  difficult  to  slate  in  generst 
tenns,  so  aa  to  embrace  ereiy  article  of  the 
kind.  It  b  sufficiently  accurate,  however,  for 
this  case,  to  say  that  the  definition  embraces 
fuch  works  of  art  as  are  the  result  of  the  artist's 
own  creation,  or  are  copies  of  them,  made  un- 
der his  direction  and  supervision,  or  copies  of 
works  of  other  artists,  made  under  the  like  dl- 
reettoB  utd  superviaion,  as  distinguished  from 
the  productmis  of  the  manufacturer  or  me- 
ebanic.  The  definition  does  not  limit  the  pro- 
fessional productions  to  tboseof  the  sculptor's 
creation.  As  said  in  Tutton  v.  Viti,  108  U.  S. 
813.  618  [27:787,  788]:  "An  artist's  copies  of 
antique  masterpieces  are  works  of  art  of  as 
high  a  grade  as  those  executed  by  the  same 
hand  from  originalmodelsof  modemsculptora. " 

The  articles  in  question  in  this  present  case 
are  reproductions  of  noted  figures,  and  with  the 
txception  of  the  two  Roman  Gladiators  by 
OnillemlD,  were  all  made  by  manufacturers  or 
mechanics.  A  model  of  a  figure  being  pre- 
pared, any  number  of  copies  can  be  cast  from 
it  wlUiout  any  aid  of  the  sculptor.  One  of  the 
{ 170]  wltoesses  in  the  case  testified  that  he  had  been 
employed  In  New  York  City  for  eleveD  years 
In  ue  manufacture  of  bronze  statuettes;  and 
that  the  company  with  which  he  was  connect- 
ed msnufactured  about  forty  thousand  figures  a 
year,  varying  In  size  from  ten  Inches  to  thirty- 
six  and  tfair^-nine  Inches,  some  similar  to,  and 
some  larger  than,  the  sample  prodoced. 

Another  witnen,  who  stated  that  he  bad 
been  familiar  with  the  process  of  manufactur- 
ing statuea  for  twenty  years,  testified  that  the 
men  who  do  the  work  of  cssting  are  skilled 
mechanics;  that  a  model  of  a  figure  can  be 
made  so  as  to  produce  any  number  of  copies; 
and  that  the  process  to  purely  mechanical. 

The  testimony  of  Leon  Barrd.who  pon^and 

too 


the  articles  for  the  plalnttft,  is  instructive.  He 
had  been  salesmen  and  buyer  for  him  for  six* 
teen  years,  and  had  purchased  in  Europe 
bronze  statues  for  bim  since  1880.  He  thu» 
teatified: 

"Tbe  method  of  producUon  of  bronze  stat- 
uary abroul  Is  as  follows:  The  artist  or  stat- 
uary first  conceives  a  design;  he  puts  it  on 
paper;  he  studies  his  subject  historicftHy,  and 
then  makes  a  day  model:  from  that  clay  model 
he  makes  a  plaster  one  which  he  either  sells  to 
a  founder  or  reproducer,  who  is  technically 
called  an  editor,  or  else  he  edits  it  himself  .  .  . 
The  editor  must,  for  the  purpose  of  reproduo- 
tion,  either  use  the  clay  or  plaster  model  of  th* 
statuary.  That  was  so  here.  X  find  next  two 
Roman  Gladiators  on  this  invoice.  The  orig- 
inal model  of  that  was  made  by  Gutllemio  and 
edited  by  bim,  and  manufactured  under  bis  im- 
mediate personal  supervision.  He  is  a  well- 
known  sculptor  and  statuaTT,  and  these  are  hia 
professional  productions.  I  find  next  the  statues 
of  Penelope,  Hadelioe,  and  the  Retour  dea 
Champs,  and  busts  of  Delilah  and  Shakespeare, 
The  busts  are  cast  by  Barbedienne.  He  is  the 
most  noted  founder  of  bronze  statuary.  The 
others  are  cast  by  David,who  is  also  a  superior 
founder.  I  don  t  know  what  artist  made  the 
original  cla^  model  in  these  cases.  I  find  also 
on  the  invoice  a  Venus  de  Milo,  and  Mercury, 
and  David  before  the  Combat,  and  a  Bernard 
Pallissv,  alt  cast  by  Barbedienne.  The  origi- 
nal artist  is  unknown  to  me.  Barbedienne  is  a 
maker  of  statues.  When  a  sculptor  has  pro- 
duced his  clay  model,  unless  he  to  himself  an 
editor,  he  expends  no  further  work  on  the  aul^ 
ject;  but  all  subsequent  processes  of  founding, 
chasing  and  finlahing  are  done  by  the  editor. 
This  is  artistic  work.  There  is  another  way  of 
making  bronze  statuary,  but  the  statues  in  this 
suit  were  made  as  I  have  stated  ...  In  all 
cases  of  editing  it  to  absolutely  necessary  for  the 
edltorto  have  and  use  the  model  of  a  sculptor." 
CpOD  cross-examination  thto  witness  gave  fur* 
ther  evidence  tending  to  show  that,  with  the 
exception  of  Guillemin  referred  to,  the  only 
other  sculptor  is  Basset;  all  the  others  are  edi- 
tors. ThewItnessstates:"IknowBassetlobea 
sctdptor;  I  have  seen  his  modela  He  did  not 
make  the  modeto  for  the  Love  and  Flora.  Any 
number  of  reproductions  tn  bronze  can  be  mnoe 
from  the  artist's  model  without  any  further 
work  of  the  sculptor." 

The  evidence  thus  given  by  diCTereot  wit- 
nesses was  sufficient  to  justify  the  defendant  in 
asking  the  court  to  Instruct  the  jury  that,  "  If 
they  find  from  the  evidence  that  the  imported 
articles  were  made,  not  by  professional  sculp- 
tors or  statuaries,  or  by  their  assistants  under 
their  direction,  but  were  made  by  skilled  work- 
men or  mechanics  In  the  employ  of  the  manu- 
facturer, then  their  verdict  should  be  for  the 
defendant."  This  instruction  the  court  r» 
fused,  to  which  refusal  counsel  excepted,  b 
Its  ruling  In  this  respect  we  think  the  conrt 
erred.  Under  the  Instmction  the  Inry  might 
possibly  have  found  that  some  of  toe  articiea, 
like  the  Roman  Gladiators,  were  the  produo- 
tions  of  a  statuary  or  a  sculptor,  within  the 
meaning  of  the  statute,  white  excluding  othen. 

The  judgnunt  miat  fhatftift  6s  rwssmd  omA 
M««(HfMffwiii«iidMtJI)ranM»frte<;«id  <(<■■» 
ordmsdL 

UID.8. 
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JOHN  GLENN,  Tnutee  of  the  N&noKAL 

BXFBBBB  AND  TrAM  SPORT ATIOH  COM- 

PAHT,  Piff.  in  Err., 

V. 

THOMAS  J.  SUMNER 

(See  8.  C.  Beporter'i  ed.  US-IGT.) 

practice  atatt  eourtt — admimont  in  pUa — 
eonelvnve  verdict — immaterial  exception. 

L  AitothesufQoleaorandKopeof  pleadlDerB.aQd 
the  form  and  effect  of  rerdleta.  In  BOtlons  at  law, 
the  circuit  ooorta  of  the  United  States  are  gov- 
erned by  tbe  practice  of  the  courts  of  the  State  to 
wbit^  they  Kre  beUL 

1  Wberetbe  lawanthortsesadefBOdaattoplead 
several  pleas,  ha  may  oseeaoh  idea  fn  his  defenae, 
and  the  admlBslons  unavoldab^  contained  Id  one 
cannot  be  used  avalost  htm  In  aaoth«. 

I.  In  an  action  for  as  easemment  on  stook.  tbe 
flndlDff  of  tbe  Jury  that  defendant  never  sub- 
serilied  for  the  stook  and  was  not  liable  to  pay  the 
aBBeesment,  conclusive y  determlnea  the  action  In 
bis  favor. 

C  Cooeequeotly tbeniUoffOf theoiraultoourtup- 
on  tbe  effect  of  bis  discharge  Id  bankruptcy  Is  Im- 
material, and  does  not  prejudice  plaintiff. 
[No.  67.] 

^f^ueif  Nov.  8, 1889.     Decided  Nov.  18,  1889. 

IN  ERROR  to  the  Circuit  CouTt  of  the  United 
States  for  the  Western  District  of  North 
Carolioa  to  review  a  judf^meQl  in  favor  of  de- 
fendant In  ao  action  by  tbe  trustee  under  an 
asBignment  from  an  insolvent  corporation  to  re- 
cover an  assessment  upon  its  stock,  ^tftrmetf. 
The  facts  are  slated  in  the  opinion. 
Meurt.  Clwrlfla  Marshall  and  John 
Howard  for  plaintiff  in  error. 

Mr.  SamiMl  F.  PbiUips  for  defeodaDt  in 
error. 

|IS6]    Mr.  JiuUce  Qn^  delivered  the  c^ioion  of 
tbe  court: 

The  suffldeocy  aod  scope  of  pleadings,  and 
tbe  form  and  meet  of  verdicts,  in  actions  at 
law,  are  matters  in  which  tbe  circuit  court 
of  the  United  States  are  governed  by  the  prac- 
tice of  the  courts  of  the  State  in  which  they  are 
beld.  Rev.  Stat  g  914;  Bond  r  Diutin,  113 
U.  S.  604  [28:88S]. 

B7  tbe  Code  of  Civil  Procedure  of  North 
Carolina  tbe  complaint  Is  required  to  contain 
a  plain  and  concise  statement  of  the  facts  con- 
stiluiine  tbe  cause  of  action,  and  to  have  each 
material  allegation  distinctly  numbered.  §  93. 
The  answer  must  contain  "a  general  or  special 
denial  of  each  material  allegation  controverted 
}ff  the  def6DdaDl»  or  of  any  knowledge  or  in- 
formatioa  thereof,  mffldent  to  form  a  belief," 
and  "a  statement  of  any  new  matter  constitut- 
ing a  defense  or  couotertlaim.  In  ordinary  and 
concise  language."  g  100.  In  the  absence  of 
a  couoterclaim,  no  replication  is  necessary,  un- 
less ordered  by  tbe  court.  S  106.  A  general 
verdict  b  defined  to  be  one  "by  which  the  Jury 
granouoce  ^msnHj  upon  all  or  any  of  the 

In  tbe  present  action,  brought  by  the  trustee 
under  an  assignment  from  ao  insolvent  corpo- 
ration to  recover  an  aseessment  upon  Its  stock, 
tbe  allegationa  concerning  tbe  defendant's  sub- 
scription for  ibares,  and  his  liabili^,  by  reason 

US  u.  s. 


of  his  contract  of  subscription  and  of  the  as- 
sessment made  thereon  by  tbe  court  of  chnn- 
ccry,  were  contained  In  tbe  second  aod  seventh 
paragraphs  of  tbe  complaint,  aod  their  tnitb 
was  specifically  denied  in  tbe  first  defense  set 
up  in  tbe  answer.  The  pleadinf^  therefore  dis- 
tinctly presented  tbe  issue, wbeuer  the  defend- 
ant made  tbe  subscriptloa  and  was  liable  for 
the  assessment,  as  well  as  tbe  issues  of  tbe  Stat- 
utes of  Limitations  and  of  a  discharge  in  bank- 
ruptcy. 

In  the  record  sent  up  the  verdict  unequivo- 
cally states  that  the  Jutr  "  find  all  issues  in  fa-  [1ST] 
vor  of  the  defendant,  and  the  judgment  re- 
peats that  "  all  the  iasues  raised  by  the  plead- 
ines"  were  so  found.  This  necessarily  Includes 
a  finding  that  the  defendant  was  never  liable  to 
pay  the  assessmeot.  This  explicit  flndiog  can- 
not lie  controlled  statements  of  fact  In  those 
parts  of  the  answer  which  set  up  as  independ- 
ent defenses  matters  in  avoidance,  or  in  a  bill 
of  exceptions  relating  to  one  of  those  defenses 
only.  Such  statements,  made  for  tbe  purpose 
of  presenting  the  Issue  to  which  they  relate, 
are  not  evidence  upon  any  other  issue  in  tbe 
same  record.  As  beld  by  Ohi^  Justice  Mar- 
shall, sitting  in  tbe  Circuit  Court  for  the  Dia* 
trict  of  North  Carolina,  where  tbe  law  author- 
izes a  defendant  to  pleaid  several  pleas,  be  may 
use  each  plea  In  bis  defense,  and  the  admissions 
unavoidably  oontained  in  one  cannot  be  used 
against  bim  In  another.  Whitaker  v.  Freeman, 
1  Dev.  L.  371,  280.  See  also  Knight  v.McDou- 
all,  13  Ad.  &  El.  488,  442;  Oould  v.  Oliver,  3 
Man.  &  Or.  208,  284;  &  C.  2  Scott,  N.  R  241. 
263. 

The  flndiog  of  the  jury,  that  the  defendant 
never  subecrioed  for  the  snares  or  was  liable  to 
pay  tbe  assessment,  constitutes  of  itself  a  con- 
clusive determination  of  the  case  in  his  favor. 
Consequently,  tbe  ruling  of  the  circuit  court 
upon  toe  question,  stated  in  the  bill  of  excep- 
tions and  prindpally  argued  at  the  bar,  of 
tbe  effect  of  the  dischaige  In  bankruptcy,  is 
wholly  Immaterial,  and  cannot  have  prejuaiced 
the  plaintiff,  for,  however  that  question  should 
be  decided,  the  defendant  would  be  entitled  to 
judgment  upon  tbe  verdict.  Evotu  v.  Pike, 
118  U.  S.  241  [80:2341;  Moore*  v.  Citizent  Nat. 
Bank,  104  U.  S.  62S  [36:8701;  T.  Bunt- 

ing,  1  Dev.  L.  8. 

Jvdgmmt  offirmed. 


JOBH  R  ANTHONY,  P^.  in  Brr., 
e. 

THE   LOUISVILLE  AND  NASHVILLB 
RAILROAD  COMPANY. 

(Bees,  a  Bepmter's ed.  JTt,118J 

IMiual  ^int^etiont  to  Jurjf—general  neop- 

num. 

L  Refusal  to  give  bistniotlons  to  tbe  Jury  as  re- 
quested cannot  avail  tbe  plaiotlfl  in  error,  where 
tbe  substance  of  tbe  iDstrucUons  refused  wa* 
oontained  In  tbs  charge  ■nbsequeotly  given  by 

tbe  court. 

S:  A  general  exception  to  the  whole  cbarge  wID 
not  avail  a  plaintiff  lo  error,  where  tbe  cbarga 
contains  distinct  propositions,  and  any  one  ef 
tbam  Is  tree  from  objection. 

[No.  77.] 

Argved  Nov.  7, 1889.  Leaded  Noo.  18,  1889. 
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IN  ERROR  to  the  Circuit  Court  of  tbe  Uolted 
States  for  the  Eastern  Difitrict  of  Missouri 
to  review  a  judgment  for  defendant  in  an  ac- 
tion to  recover  damajces  for  injuries  to  plaintiff 
by  tbe  derailment  of  a  car  attached  to  a  train 
belonging  to  defeodaut  in  wbfcb  tbe  plaintiff 
was  a  passenger.  Afflrmal. 
Tbe  facts  are  stated  in  tbe  opinion. 
Heporled  below,  27  Fed.  Rep.  724. 
Messrs.  yathan  Ji^ank  and  D.  P.  DyM-  for 
plainlilT  in  error. 

Mr.  Henry  W.  Bond,  for  defeDdont  in 
error: 

WLere  instructions  are  asked  in  the  aggregate, 
and  ibere  is  anything  exceptionable  m  either 
of  them,  the  whole  Diay  be  properly  rejected 
by  the  court. 

W'urthih'jton  v.  Maton,  101  U.  S.  149  (25: 
648);  Moulor  v.  American  L.  Ins.  Co.  Ill  V.  B. 
385  (38:447);  Indianapolis  &  8i.  L.  R.  Co.  t, 
Bont.  93  U.  S.  295  (23:  899):  Harvey  v.  TyUr, 
«9  U.  S.  2  Wall.  828  (17:  871);  Rogert  t.  The 
Marshal,  68  U.  S.  1  Wall.  644  (17:  714);  John- 
tUm  V.  Jones,  66  [J.  8.  1  Black,  209  (17: 117). 

A  general  exception  to  the  charge  is  of  no 
avail,  where  the  charge  embraces  several  dis- 
tioct  propositions  and  any  one  of  them  is  cor- 
rect. 

mrton  y.  Wat  Jersey  Ferry  Co.  114  U.  8. 474 

(29:  215);  Mftbile  A  M  R.Co.v.  Jurey,  111  U. 
8.  5H4-096  (28  :  527-532);  Cooper -v.  SchUtinger, 
III  U.S.  149(28:  383):  Lincoln  v.  Clajlin,  74 
U.  S.  7  Wall.  132  (19:  106). 
No  judgmeDt  should  be  reversed  in  tbe  su- 

{>reme  court  where  It  is  clear  that  the  appel- 
ant is  not  prejudiced  thereby. 

Lancaster  v.  CoUins,  115  U.  S.  227  (29:  875); 
Bornbuddev.  Stafford,  111  XT.  8.  889-894  (28: 
468-470);  Union  C.  S.  Min.  Co.  r.  2'avhr,  100 
U.  S.  37-43  (25:  .541-548):  CannmY.  PraU,  99 
U.  S.  619-623  (25:  446-448). 

Mr.  Jv$iice  Field  delivered  tbe  opinion  of 
tbe  conri; 

This  was  an  action  by  the  plaintiff  to  recover 
danin^os  from  The  Louisville  and  Nashville 
Railroad  Company  for  Injuries  suffered  by  him 
by  roit'-oD  of  the  derailment  of  a  car  attached  to 
«  train  belonging  to  that  Company,  In  which  be 
was  being  carried  as  a  [passcneer  on  its  line 
from  LouisviUe,  Kentucky,  to  St.  Louto,  Hii- 
souri. 

The  answer  of  tbe  defendant  set  up  that  the 
accident  was  caused  by  reason  of  a  latent  or 
hidden  defect  or  flaw  in  tbe  body  of  a  steel  rail 
laid  on  the  track  of  the  road — a  defect  which 
no  outward  inspection  could  delect.  Issue  be- 
ing Joined,  tbe  case  was  brought  to  trial  and 
certain  instructions  to  the  jury  were  requested 
by  tbe  plaintiff,  wliich  set  forth,  with  substan- 
tial accuracy,  the  liability  of  railroad  com- 
panies for  having  defective  roads,  by  wblcb  ac- 
cidents arc  caii^  to  passengers  traveling  in 
their  cars.  These  instructions  were  refused, 
[173]  and  to  tbe  refusal  exceptions  were  taken.  These 
exceptions,  however,  cannot  avail  tbe  plainiiff 
In  error,  because  the  subsinnce  of  tbe  instiuc- 
tlons  refused  was  contained  in  tbe  charge  sub- 
sequently given  by  tbe  court.  The  object  of 
tbe  In^iiructions  was  to  Impart  such  informa- 
tlou  as  would  govern  tbe  jury  io  their  delibera- 
tions and  guide  to  a  right  conclusion  In  their 
verdict.  Such  information  can  generally  be 
Mi 


most  advantageously  given  after  the  oonclu* 
slon  of  the  testimony  and  the  argument  of 
counsel;  and  It  is  not  material  whether  it  be 
then  given  Immediately  in  response  to  tbe  r» 
quest  of  counsel  or  be  contained  In  the  formal 
charge  of  tbe  court 

The  charge  itself,  though  embodying  tbe  sub- 
stance of  the  Instructions  asked,  also  referred 
to  other  matters  presenting  distinct  proposi- 
tions of  law;  but  to  none  of  them  was  any  ex- 
ception taken,  pointing  out  specifically  tlie 
matter  objected  to.  Only  a  general  exception 
to  tbe  whole  charge  waa  made;  and  a  general 
excepiion  of  that  kind  will  not  avail  a  plaintijS 
in  error,  where  the  charge  contains  distinct 
propositions  and  any  one  of  them  is  free  from 
objection.  Tbe  whole  charge  must  be  sub- 
slantially  wrong  before  such  a  general  excep- 
tion will  avail  for  any  purpose.  This  is  the 
settled  law  established  by  numerous  decisions 
of  this  court.  (LtTieoln  r.  Clajlin,  74  IT.  S.  7 
WaU.  183,  139  [19:  106.  1091;  Cooper  t.  SehUM- 
inyer.  111  U.  8.  148,  161  [28:  882,  888];  Mobile 
AM.  R.  Co.  V.  Jureg,  111  U.  S.  584,  596  [23: 
527,  531];  Buri&n  v.  Wat  Jersey  Ferry  Co.  114 
U.  S.  474,  476  [29:  215,  216]).  It  is  aim  re- 
quired  by  tbe  Fourth  Rule  of  this  court,  which 
provides  as  follows:  "  The  judges  of  tbe  cir- 
cuit and  district  courts  shall  not  allow  any  bill 
of  exceptions  which  shall  contain  the  cuari;a 
of  tbe  court  at  large  to  the  jury  in  trials  at  com- 
mon law,  upon  any  general  exception  to  lUe 
whole  of  such  charge.  But  the  party  except- 
ing shall  be  required  to  state  distinctly  the  ser* 
era!  matters  of  law  In  such  diarge  to  wblcli  ha 
excepts;  and  those  matters  of  law,  and  those 
only,  shall  be  inserted  In  the  bill  of  exceptions 
and  allowed  by  tbe  court." 

Whatever,  therefore,  may  be  tbe  actual  mer- 
its of  (be  plaintiff's  claim  to  damages,  nothing 
is  presented  to  us  by  the  record  which  we  can 
examine. 

Judgment  t^fff/rmed. 


THE  YAZOO  &  MISSISSIPPI  VALLEY 
RAILROAD  COMPANY.  Ptff.  •»  St.. 

V. 

SAMUEL  B.  THOMAS.  Sheriff  and  TU 
Collector  of  Hihdb  CotniTT,  n  al 

(Bee  &  a  Bepcwtensed.  ITi-UM 

Jurisdiction  to  review  atate  judgment — exemp 
tion  of  railroad  from  taxation— eonstruetioA 
of  barter— generat  rul»  preamble  to  a  late, 
J^eet^, 

L  Where  It  Is  claimed  that  a  state  law  impaln  e 
oon tract  oontained  In  the  charter  of  a  oorpora- 
tloD,  exempting  the  cMfrporattoa  from  taxation, 
and  an  action  has  been  brought  In  a  state  court 
by  it  to  restrala  the  ooIlecUon  of  taxes  Ulegallr 
Imposed,  and  a  decision  of  the  state  oourt  is 
agnlnat  the  exemption  claimed,  this  eourt  has 
rMlctiOB  to  re-examine  such  deolalon. 

2.  A  provlBlon  In  as  Act  ineorporattng  a  railroad 
sompanf.  that  the  oompanr.  its  atook,  railroad 
and  property  'Viall  be  exempt  from  tazatloQ  for 
a  term  of  twepty  jrears  from  tlie  oompletioD  of 
said  railroad  to  the  HiMisslppl  Blver,  but  aot  to 
extend  beyond  twenty-five  years  from  tbe  data 
of  the  approval  of  this  Act,"  does  not  exempt 
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•uch  companr  or  ttl  property  from  taxation  be- 
fore aald  lallnMtd  ta  oompletod  to  Um  KiMlsitppl 

Blver. 

1.  Exemption*  from  tazatlOD  ar«  regarded  ta  In 
deroBVtloQ  of  the  Mverelffn  authorltr  and  of 
oommoD  Tlffbt.  and,  therefore,  not  to  be  extended 
berood  the  exact  and  express  requirements  of  tbe 
language  used,  construed  itrietiuimt  jtuit. 

4,  The  preamble  la  no  pert  of  an  Aot,  and  cannot 
enlarge  or  confer  powers,  nor  control  the  words 
of  tbe  Act.  unless  they  are  doubtful  or  amMguous. 
[Na  low.] 

Submitted  Oct.  t8, 1889.  Deaded  iVtw.  18. 1889. 

IN  ERROR  to  the  Supreme  Coart  of  tbe  State 
of  Mississippi  to  review  a  judgment  of  the 
Supretne  Court  of  Mississippi,  afTirmiaK  a  judg- 
ment of  Ibe  Chancery  Court  of  Hinds  County, 
Id  that  Btate,  dismi^ng,  on  demurrer  to  tbe 
bill,  an  actioa  against  the  sheriffs  and  tax  col- 
lectors of  the  several  counties  through  which  tbe 
road  extended,  to  enjoin  the  collectioo  of  taxes 
upon  tbe  property  of  a  railroad,  as  unauthorized 
and  illegal.  Affirmed. 
Reported  below,  OS  Miss.  S53. 

Statement  by  Mr.  Chief  Jwtiee  FoUer: 
The  Yhzoo  and  Mississippi  Valey  Railroad 
Company  was  in«>rporaied  by  an  Act  of  the 
Mississippi  Lc^slature,  approved  February  17, 
188S.  tbe  preamble  and  sections  3,  8, 18  and  14 
being  B8  follows: 

"Whereas,  the  construcUdn  of  railroads  to, 
Id,  through  and  along  the  Mississippi  River 
basin,  and  tbe  Tnzoo  and  Sunflower  River 
basins,  penetraiing  these  and  other  alluvial 
lands  in  Ibis  State,  west  of  The  Chicago,  St. 
Louts  and  New  Orleans  Railroad,  and  connect- 
ing them  by  railroads  and  brunches  with  other 
raUronds  west,  east,  north  and  south,  is  deemed 
[ITS]  and  hereby  declared  to  be  a  work  of  great  p::b- 
lic  importance,  and  in  strict  eccoroance  with 
the  true  policy  and  interest  of  this  State,  should 
be  encouraceo  by  legislative  sanction  and  liber- 
ality; and  whereas,  the  physical  difDculties  of 
constructing  and  maintaining  railroads  to, 
across,  atone  or  within  either  the  Mississippi, 
Sunflower,  Deer  Creek  or  Vazoo  bottoms  or 
basins,  or  ^the  other  alluvial  lands  berein  re- 
ferred to,  'are  such  that  no  private  company 
has  so  far  been  nble  to  establish  a  railroad  and 
bmnches  developing  said  basins  and  alluvial 
lands,  and  connecting  them  with  the  railroad 
system  of  the  country;  Now,  therefore,  in 
order  to  Induce  the  investment  of  capital  in  the 
construction,  maintenance  and  operation  of  such 
a  railroad  and  branches,  and  thus  develop  the 
resources  and  wealth  of  this  State:" 

"Sac.  S.  Be  it  further  enacted,  That  the  said 
corporation  shall  also  have,  and  it  Is  hereby 
authorized  and  invested  with  the  right  and 
power  lo  build  and  construct,  and  thereafter  to 
uie,  operate,  own  and  enjoy  a  railroad  or  rail- 
liwdi,  with  one  or  more  tracka,  into,  along  and 
across  tint  part  of  the  State  of  Missterippt lying 
between  the  Mississippi  River  and  The  Chicago, 
Sl  Louis  and  New  Orleans  Railroad,  on  such 
line  or  lines  as  shall  be  deemed  best  by  tbe 
board  of  directors  of  the  Company  hereby  char- 
{ered;  one  of  said  lines  or  a  branch  therefrom, 
to  reach  tbe  Mlarisaippi  River  at  or  near  a  point 
cqipoaite  ArkansM  City  if  practicable,  so  as  to 
connect  such  point  on  tbe  east  bank  of  the  Mis- 
sissippi River  with  some  ptdnt  or  poiota  on  the 
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line  of  Tbe  Chicago,  St  Louis  and  New.  Or- 
leans Railroad;  one  of  said  lines  of  railroad,  or 
a  branch  therefrom,  to  be  extended  to  or  pass 
thniagh  Yizoo  City,  Mississippi;  and  said  Com- 
pany aball  have  the  right  and  power,  and  are 
hereby  authorized,  to  build  one  or  more 
brancnes  or  lines  of  railroads  lieliveen  the  Mis- 
sissippi River  and  Deer  Creek,  and  between 
Deer  Creek  and  the  Sunflower  River,  and  be- 
tween the  Sunflower  and  Yazoo  Rivers,  in  the 
direction  of  or  to  the  north  line  of  this  State, 
and  extend  the  same,  or  any  one  thereof,  in  the 
direction  of  or  to  tbe  south  boundary  line  of 
this  State,  as  shall  from  time  to  time,  in  the 
judgment  of  said  Company,  be  deemed  proper; 
and  shall  also  be  authorized  to  construct  and 
opcnie  such  spurs  or  laterals  from  or  along 
such  main  line  or  branches  not  exceeding  one  £176) 
hundred  miles  in  length,  as  may  from  time  to 
time  be  necessaty  or  proper  to  fully  develop 
said  country  lymg  west  of  The  Chicago,  St. 
Louis  and  New  Orleans  Railroad,  and  east  of 
the  Mississippi  River,  in  this  State;  and  tbe  said 
Company,  as  soon  asand  whenever,  from  time 
to  time,  they  have  located  said  line  or  lines  of 
railroad  or  branches,  spurs  or  laterals  thereto, 
or  any  of  them,  shall  file  In  the  office  of  the 
secretary  of  state  a  statement  showing  tbe  gen- 
eral line  thereof  as  far  as  tbe  same  fiaa  up  to 
that  time  been  located." 

"Sbc.8.  B$itfurthsrenaeM,  ThatinoTder 
to  encourage  Uie  investment  of  capital  in  the 
wofka  which  said  Company  is  hereby  author- 
ized to  construct  and  malnt^n,  and  to  make 
certain  in  advance  of  such  investment,  and  as 
an  inducement  and  consideration  therefor,  tbe 
taxes  and  burdens  which  this  State  will  and 
will  not  impose  thereon,  it  Is  herebr  declared 
that  said  Company,  its  stock,  its  railroads  and 
appurtenances,  and  all  its  property  in  this  Slate, 
necessary  or  incident  to  the  full  exercise  of  all 
tbe  powers  berein  granted — not  to  include 
compresses  and  oil  mills — shall  be  exempt  from 
taxation  for  a  term  of  twenty  years  from  the 
completion  of  said  railroad  to  the  Mississippi 
River,  but  not  to  extend  beyond  twenty-five 
years  from  the  date  of  the  approval  of  this  Act; 
and  when  the  period  of  exemption  herein  pre- 
scribed shall  have  expired,  tbe  property  of  said 
railroad  may  be  taxed  at  the  same  rate  as  other 
property  in  this  State.  All  of  said  taxes  to 
which  the  property  of  said  Company  may  be 
subject  in  this  State,  whether  for  county  at 
State,  shall  be  collected  by  the  treasurer  of  thla 
State  and  i»id  Into  tbe  state  treasury,  to  be 
dealt  with  as  tbe  Legislatuie  may  direct;  bat 
said  Company  shall  be  exempt  £rom  taxation  by 
cities  and  towns." 

"Sec.  18.  Be  H  further  eiuxeted.  That  unless 
said  Company  shall  construct  and  have  in  op- 
eration twenty  miles  of  rdlroad  within  three 
years  from  the  passage  of  this  Act,  the  Legisla- 
ture shall  have  the  right  to  declare  this  charter 
forfeited. 

"  Seo.  14.  Be  it  further  enaeted.  That  all 
Acts  in  conflict  with  this  Act,  or  any  part 
thereof,  be  and  the  same  are  hereby  repealed, 
and  tbat  this  Act  take  effect  and  be  In  force 
from  and  after  Its  passage,  the  public  welfare 
requiring  It"  (Laws  of  Wss.  l8Si,  p.  688.) 

By  section  one  tbe  corporation  Is  authorized  [ITT] 
to  hold,  purcbsse,  reoetve  and  enjoj  real  and 
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penonal  estate  in  Mississippi  and  other  States, 
Dowercr  acquired;  and  lo  sell,  rent,  lease, 
mortgage  or  otherwise  dispose  thereof. 

By  B*-ction  five,  It  is  empowered  to  coosol- 
Mate  with  any  other  company  or  companiee, 
and  acquire  or  lease  other  railroads  in  or  out  of 
the  State  for  a  term  of  years  or  in  perpetuity; 
to  do  an  express  business  over  its  own  and  other 
llnei  of  railroads  and  steamboats  or  other  con- 
veyances in  and  out  of  the  State;  and  to  ac- 
quire, put  up,  use  and  operate  a  line  or  lines  of 
telegraph  in  this  or  other  State  or  States;  by 
section  six,  to  fix  its  own  rate  of  charges,  not  to 
exceed  a  maximum  indicated,  provided,  it  may 
make  special  agreements  with  shippers  as  to 
lumber,  coal,  iron,  etc.,  and  other  freights 
transported  in  carloads,  without  discrimma- 
tioD;  by  section  seven,  to  enter  on  stale  lands 
anywhere  and  take  In  fee  simple  one  hundred 
feet  on  each  side  of  the  center  of  any  of  its 
tracks,  as  right  of  way;  to  use  any  rocks, 
timber,  earth,  sand,  gnvel,  water  orother  ma- 
terldls  anywhere  found  on  such  state  lands;  to 
buitd  bridges  across  any  stream,  whether  nav- 
igable or  not,  with  power  and  authority  "to 
build,  construct,  maintain  and  operate  of  itself 
or  with  others,  in  or  out  of  this  State,  a  ferry 
across,  or  a  tunnel  under,  or  a  bridge  over,  the 
Ulsslssippi  ^Ter  at  any  {wiat  within  this  State, 
where  its  railroads,  branches,  laterals  or  spurs 
mayreach  said  river;"  toacquireall  lands  and 
materials  necessary  for  landings,  wharvea,  lo* 
dines  or  approaches  thereto;  to  establish  such 
landings,  wharves,  etc.,  as  may  be  necessary  or 
convenient  in  transporting  f rdghta,  passengers, 
cars  or  rolling  stock,  loadedor  unloaded,  upon 
and  across  said  Hlssissippi  River,  or  any  other 
river  or  body  of  water  within  this  State;  and  to 
own,  use  and  operate,  and  control  by  itself  or 
others,  "all  such  steamboats,  ferries  orother 
water  craft  as  are  or  may  be  convenient  or 
necessary  in  crossing  such  water,  so  as  to  de- 
velop trade  over  said  Ihies  of  railroad;"  by 
section  nine,  to  insure  persona  and  property,  or 
either,  transported  or  to  be  transported  over  any 

ELTt  of  Its  line,  and  all  other  property  coming 
to  the  possession  or  control  of  said  Company 
for  transportation  ot  storage,  and  to  charge 
reasonable  compensation  for  such  insurance  or 
storage;  to  erect  or  acquire  and  use  such 
depots,  storage  bouses,  wharves,  etc.,  as  shall  be 
necessary  or  convenient;  and  to  construct  and 
operate  compresses  and  oil  mills;  by  section  ten, 
to  run  its  railroad,  branches,  laterals  or  spurs 
into  the  corporate  limits  of  any  incorporated 
town  or  city,  and  to  build  and  operate  its 
tracks,  across  or  along  any  streets  of  such  in- 
corporated municipal!^;  and  by  section  eleven, 
the  board  of  directors,  stockholders,  executive 
committee,  oCScera  and  agents  of  the  Company 
may  hold  their  meetings  and  transact  the  Com- 
panv's  business  to  or  out  of  the  State,  and  es- 
tablish such  offices  as  they  deem  best  in  or  oat 
of  the  Stale,  and  all  acts  done  said  Company, 
its  officers  or  agents,  out  of  the  State  shall  be  of 
tlie  same  force  and  effect  «a  if  done  wlthio  the 
State. 

Bv  the  Code  of  Mississippi  of  1880,  und^  the 
beading  "  Taxation  of  Railroads."  taxation  was 
provided  for  in  certain  sections,  summarized  by 
ooonsel.  In  substance,  as  follows: 

"Section  087  iHToridea  that  each  railroad 
cnmpsny  owning  and  operatiDg  a  nUroad  In 
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this  Slate  shall,  on  or  before  the  third  Monday 
in  August  In  each  year,  file  with  the  auditor  6t 
public  accounts  a  complete  schedule  of  all  Its 

f>roperty,  real  or  personal,  setting  forth  the 
ength  in  miles  or  fractions  of  its  road-bed, 
awitehes  and  aide  tracks,  and  dtowinv  the 
number  of  miles  and  fractions  lying  in  the 
State,  and  in  each  county,  and  In  each  incor- 
porated town,  and  the  value  of  the  whole,  and 
each  part  as  herein  subdivided,  capital  stock, 
bonded  indebtedness,  the  gross  amount  of  r^ 
ceipts,  the  rolling  stock,  depot  buildings, 
workhouses  and  machine  shopa,  car  shops,  and 
stationary  machinery,  and  the  county  uid  town 
In  which  situated,  and  the  land  on  which  th^ 
aro  situated,  together  with  all '4her  real,  mixed 
and  per^ootd  property. 

"Section  509  requires:  The  auditor,  when 
this  schedule  boa  been  filed,  and  also  in  casea 
when  it  has  been  refiised.  Is  directed  to  notifv 
the  governor  of  the  State  of  the  fact,  who  shall 
pToi^ed  to  convene  the  auditor,  treasurer  and 
Secretary  of  State,  who,  thus  convened,  shall 
assess  the  value  of  each  railroad  for  purpoaea  of 
taxation,  and  shall  certify  the  aame  to  the  ai^ 
ditor  of  public  accounts. 

"Section  600  provides  the  means  of  ascer- 
taining the  items  and  value  of  the  property. 
The  board  is  directed  to  value  the  entire  road 
and  property,  that  valne  Is  to  be  divided  into  the 
number  of  miles  in  the  State,  and  the  vatnatlon 
for  each  county  is  to  be  according  to  the 
number  of  miles  of  the  road  In  each.  The 
number  of  miles  for  the  State  sball  be  the  prod* 
uct  for  state  taxes,  and  the  number  of  miles  in 
each  county  the  product  for  conn^  taxes;  and, 
having  thus  ascertained  the  sums  to  be  taxed, 
they  snail  certify  the  same  and  the  facts  to  the 
auditor. 

"Under  section  601  may  be  added  ten  per 
cent  on  the  amount  of  taxes  assessed  against 
rsllroad  compuiiea  failing  or  refusing  to  file 
schedules  as  directed  by  section  697,  or  filing 
unfair  ones. 

"  Section  608  provides  that  when  the  valua- 
tion  so  ascertained  and  certified  has  been  fur- 
nished to  the  auditor,  he  shall  ascertain  the 
taxes  due  the  State  and  counties,  and  notify  the 
companies  of  the  amounts  due  to  the  State,  by 
letter  or  othewise,  and  shall  certify  the  sums  to 
be  taxed  in  the  several  counties  for  county  pur^ 
poses  to  the  clerk  of  tbe  chancery  court  of  the 
county,  and  the  amount  to  be  taxed  by  cttiea 
and  towns  to  the  mayor  thereof,  and  the  sums 
so  certified  shall  be  entered  on  the  collector*! 
books,  to  be  collected  as  other  taxes;  and  by 
section  604  the  auditor  shall  collect  the  taxea 
due  the  State  by  distress  warrants  Issued  to  any 
sheaitf,  authodzing  the  seizure  and  sale  of  pei^ 
aonal  property  in  the  countv;  and,  should  tiie 
personal  propertv  be  insuMdent,  tite  auditor 
may  sell  the  entire  road  and  franchise  to  the 
htgbest  bidder,  and  the  purchaser  shall  be  put 
In  possession. 

"  Section  605.  The  coun^  taxea  are  to  be 
collected  as  all  other  taxes, 

"Section  606.  Railroad  proper^  rituated  la 
any  dty  or  incorporated  town  may  ba  taxed  tot 
dty  or  town  purposes,  upon  a  varaation  there- 
of made  upon  the  same  basis  as  the  property  of 
individuals,  and  this  section  la  to  apply  to  the 
foregoing  aa  well  as  to  the  following  modes  of 
taxmoL  Hieln  provided  for. 
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"Section  607  provides  that  every  milroad  ac- 
I ISOJ  cqrtiQg  tbis  Act,  and  aoDually  paying  to  the 
auditor  of  public  accounts  the  taxes  hereinafter 

r)Tided  (or,  and  signifying  their  acceptance 
writing,  shall  be  exempt  from  all  the  fore- 
going provisions,  except  section  60fl  in  relation 
to  cities  and  towns,  and  such  payment  shall  be 
in  full  of  all  state  and  county  taxes,  fifty  per 
cent  of  the  amount  paid  to  be  placed  to  the 
credit  of  the  oountleB  through  which  the  rail' 
road  may  pass,  to  be  divided  amongst  them  ac- 
cording to  thenumberof  miles  in  each.  Lands 
owned  by  such  railroad  companies,  and  not 
used  in  operating  the  roads,  shall  be  taxed  as 
other  property  and  for  all  purposes. 

"Sec.  608.  Each  railrdad  company  whose 
line  is  in  whole  or  in  part  in  this  State  shall,  if 
ft  accepts  the  provisions  of  this  Act,  pay  to  the 
state  treasurer  on  the  warrant  of  the  auditor, 
on  or  before  the  Slat  dav  of  December,  in  each 
and  every  year,  a  privilege  tax  as  follows,  to 
wit:  [Here  follows  a  list  of  the  existing  rail- 
roads in  the  State,  their  names  being  given  nnd 
the  sums  required  of  each.]  Protiaed,  That 
DO  milroad  company  shall  be  subject  to  taxa- 
tion under  this  chapter  while  the  same  is  in 
process  of  construction;  but  if  any  part  of  any 
road  sball  be  finished  and  used  for  profit,  the 
part  so  used  shall  be  ta.\ed  although  the  whole 
road  may  not  be  finished,"  (Code  Miss.  1880, 
p.  IMet  acq.) 

In  1884,  section  004,  so  far  as  It  provided  for 
putting  a  purchaser  of  a  railroad  under  the  tax 
sulc  therein  mentioned,  in  possession  of  the 
road,  was  repealed,  and  section  607  was  so 
amended  as  to  give  to  the  coanties  two  thirds, 
Instead  of  fifty  per  cent,  of  the  privilege  tax. 

Sectioo  608  was  amended  so  as  to  read: 

"Each  railroad  company  whose  line  is  in 
whole  or  in  part  in  this  State  shall,  if  It  accepts 
the  provisiooB  of  this  Act,  pay  to  the  state  treas- 
urer, on  the  demand  of  the  auditor,  on  or  before 
the  fifteenth  day  of  December  in  each  and  every 
year,  a  privilege  tax  as  follows,  to  wit:  [then 
follow  the  names  of  the  companies,  not  includ- 
ing  appellant.]  All  the  railroads  not  named 
herein,  and  not  exempt  from  taxation  by  their 
charters,  sixty  doUaiaper  mile:  /^vrntef,  That 
.  no  railroad  company  shall  be  subject  to  taxa- 

l^Bi]  tion  under  this  chapter  while  the  same  is  in 
process  of  construction;  but  if  any  part  of  any 
road  sball  be  finished  and  used  for  profit,  the 
part  BO  finished  shall  be  taxed,  although  the 
whole  road  may  not  be  finished,  nor  where 
the  same  is  now  exempt  from  taxation  by  its 
charter."  (Laws  Bliss.  1884,  chap.  XXII,  pp. 
29,  30.) 

In  1886  the  privilege  tax  for  all  railroads  was 
increa»<d  25  per  cent    (Acts  1886,  p.  28.) 

April  8,  1888,  the  LegisUitnre  of  Mississippi 
passed  an  Act  entitled  "An  Act  to  Provide  for 
the  Assessment  of  Past-Due  and  Unpaid  Taxes 
on  Railroads  Which  have  Escaped  the  Pay- 
ment thereof,"  the  first  section  of  wbidb  is  in 
these  words: 

"That  every  railroad  which  has  failed  to  pay 
the  taxes  for  which  the  same  was  liable,  for  any 
7»ar  for  which  it  was  so  liable,  such  railroad 
not  being  exempt  by  law  or  its  charter  from 
taxation  for  suen  yean,  and  so  being  liable  to 
taxation,  shall  be  assewcd  for,  and  sluUl  pay,  an 

m  17.  s. 


ad  valorem  tax,  to  be  assessed  as  hereinafter 
provided,  unless  such  railroad  sball,  within 
sixty  days  after  the  passage  of  this  Act,  par 
the  taxes  for  which  the  same  was  liable  accord- 
ing to  its  charier,  or  shall  paylhe  privilege  taxes 
for  which  the  same  was  liable,  as  follows:  If  a 
standard  or  broad-cauge  road,  for  the  years 
prior  to  1884,  eighty  dollars  per  mile;  for  the 
years  1894  and  1885,  one  hundred  dollars  per 
mile;  and  for  the  yean  1886  and  1887,  one  bun* 
dred  and  tweoty-itve  dollars  per  mile;  and.  if  a 
narrow-gauge,  or  not  standard  or  broad-gauge 
road,  for  the  years  prior  to  1884,  forty  dollars 
per  mile;  for  the  years  1884  and  1885,  fifty  dol- 
lars  per  mile;  ana  for  the  years  1886  and  1887, 
sixty-two  dollars  and  fifty  cents  per  mile.'* 
(Laws  of  Miss.  1888,  chap.  '28,  p.  49.) 

Section  two  provides  that  sixty  days  after  the 
passage  of  the  Act,  the  tax  collectors  of  the  »er- 
eral  counties  through  which  any  railroad  runs, 
which  has  failed  to  pay  the  taxes  for  which  it 
was  liable,  and  failed  to  avail  itself  of  the  pro- 
visions of  the  first  section  and  paid  taxes  ac- 
cording thereto,  shall  assess,  as  additional  assess* 
ment,  every  such  railroad  in  their  respective 
counties  for  the  several  years  for  which  taxes 
have  not  been  paid,  on  lists  duly  prepared  for 
that  purpose  by  the  railroad  commission,  whose 
duty  it  shall  be  to  prepare  such  lists  immedi- 
ately after  the  passage  of  the  Act,  and  then  pro-  [182] 
ceeds  with  other  particulars  in  relation  to  the 
Valuation,  assessment  and  collection,  referring 
to  various  sections  of  the  Code,  so  far  as  ap* 
pUcable. 

Under  this  Act,  taxes  amounting  to  $58,000 
were  assessed  against  appellant  for  the  yean 
1885.  1886  and  1887,  in  respect  to  parts  of  lU 
line  which  were  operated  in  those  yean  for 
business  as  a  carrier,  the  road  not  having  been 
completed  to  the  Mississippi  River. 

On  the  17th  of  July,  1868,  appellant  filed  its 
bill  in  the  ChanceiT  Couri  of  Hinds  County 
against  Thomas  and  othen,  the  appellees  here.  • 
who  were  sheriffs  and  tax  collectors  of  the  sev- 
eral counties  through  or  into  which  the  road 
extended,  to  enjoin  the  collection  of  the  taxes 
so  assessed  upon  its  railroad  property,  as  unau- 
tfaoHzedand  illegal.  The,illegality  complained 
of  was.  that  the  tax  was  in  violation  of  the  Cooif 
pany's  charter,  by  which,  it  was  insisted,  the 
property  of  the  Companyiocident  to  Its  railroad 
operations  was  exempted  from  taxation;  and  It 
was  averred  that  the  charter,  as  respects  the 
exemption  claimed,  was  a  contract  "irrevocable 
and  protected  by  the  contract  clause  of  the  Con- 
stitution of  the  United  Slates;  that  the  unwar- 
ranted  application  of  the  general  laws  subse* 
quently  passed,  as  well  as  the  application  of 
Ute  general  lawa  in  force  at  the  lime,  is  equiva- 
lent to  a  direct  repeal  of  the  charter  exemption; 
that  it  is  an  effectual  abrogation  of  Its  privilege 
of  exemption  by  means  of  authority  exercised 
under  the  State." 

To  this  bill  the  defendants  demurr^l.  The 
detourrer  was  sustained,  and  the  bill  dismissed 
by  the  chancery  court,  and  the  compluinant 
appealed  to  the  Supreme  Court  of  the  State  of 
Mississippi.  The  decree  of  the  court  below 
was  affirmed  by  that  court,  and  to  this  judg- 
ment of  affirmance  the  plaintiff  in  error  sued 
out  the  pending  writ  of  error.  The  opinion  of 
the  Supreme  Court  was  delivered  Arnold, 
Ch.  J.,  and  is  as  follows: 
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"Statutes  eiempting  persons  or  properly 
from  tazatloQ,  betoe  io  deroftatioD  of  the  sov- 
ereisniautliorlty  aodof  commoD  rigbt.  are,  ac- 
ooraiag  to  all  tibe  authorities,  strictly  coDstrued. 
[183]  As  toxatiOD  is  the  rule  and  exemption  the  ex- 
ception, the  intention  to  create  an  exemption 
must  be  expressed  in  clear  and  unambiguous 
terms,  and  it  cannot  be  taken  to  have  been  in- 
tended wben  ibe  language  of  the  statute  on 
which  it  depends  Is  doubtful  or  uncertain. 
L^islatlon  which  relieTea  any  species  of  prop 
erty  from  its  due  proportion  of  the  burdens  of 
Koremmetit  must  he  so  clear  that  there  can  be 
neither  reasonable  doubt  nor  controversy  io 
regard  to  its  meaning.  Cooley  on  Taxatioa, 
2d  ed.  204;  Bailey  v.  Magwire.  m  U.  8. 22  Wall. 
215  [22: 8501;  Viekslnirg.  8.  &  P.  R.  Go,  t.  Den- 
nit,  lie  U.  8.  665  [29:  7701;  Frani*  v.  Ddbton. 
64  Miss.  631. 

"In  tbe  light  of  these  principles  we  are  una- 
ble to  find  anything  in  the  charter  of  appellant 
to  warrant  the  exemption  claimed  in  this  case. 
It  ia  quite  plain  to  us  that  tbe  exemption  created 
by  section  eight  of  appellant's  charter.  Acts  of 
1B82,  p.  847,  was  intended  to  commence  from 
and  after  the  completion  of  a  railroad  to  the 
Mississippi  River  and  was  to  coBtinne  thereafter 
for  twenty  years  if  the  road  was  completed  to 
the  river  In  five  years  from  the  date  of  tbe  ap- 

Eroval  of  tbe  Act,  but  liable  to  be  diminished 
y  whatever  time  beyond  Ave  years  was  con- 
Bumed  in  the  completion  of  the  road  to  Uie 
river. 

"At  the  time  appellant's charterwas enacted, 

railroads  in  process  of  construction  were  not 
taxable  under  the  general  laws  of  tbe  State 
(Code,  g  608),  and  this  may  account  for  tbe 
charter  providing  exemption  from  taxation 
after  tbe  completion  of  the  road,  and  none  dur- 
Ine  the  period  of  Its  construction." 

Together  with  arguments  upon  the  merits  a 
motion  to  dismiss  was  also  submitted. 

Meairt,  Jamea  Fentresa  and  W.  P. 
Hftrria,  for  plaintiff  In  error: 

The  eighth  section  of  the  charter  grants  an 
exemption  from  taxation,  the  period  of  exemp- 
tion to  begin  at  the  date  of  me  grant.  This 
grant  is  binding  on  tbe  State,  and  cannot  be 
repealed  or  destroyed, 

Piqua  Braneh  Bajik  t,  ffnotjp,  67  U.  S.  16 
How.  868  0-4:977);  J^erton  Sranek  Bank  v. 
Skelley,  66  U.  S.  1  Black,  436  (17:178);  North- 
vetiern  Unittrtiiy  v.  lUinoU,  99  U.  S.  800 
^:887);  LouiwiUe  A  N.  R.  Co.  T.  Palma,  109 
U.  8.  244  (27:922):  Furman  t.  Nichol,  76  U.  8. 
B  Wall.  44  (19:870):  VieMmrg,  8.4>P.B,  Co. 

Dennu,  116  U.  S.  666  (29:770). 

When  a  particular  Act  assumes  to  regulate 
tbe  entire  subject  of  it,  it  is  exclusive. 

Steanny.  Buck,  40Miss.  268;  QUibom  v.  Bnt- 
tenum,  66  Miss.  283;  Mitnuimi  MitU  y.  Cook, 
66  Misa.  40;  Cooler  on  Taxation,  877  <(  tea.; 
Bloney.  TuoodM.  V.  R  C^.  82 Hlas.  607; 

Memt.  T.  H.  Miller  and  XaresUna 
Oreea,  for  defendants  in  error: 

Legislation  which  relieves  any  apeciea  of 

Sroperty  from  its  due  proportion  of  the  bur- 
ena  of  government  must  be  so  clear  that  there 
can  be  neither  reasonable  doubt  nor  controversy 
in  regard  to  iis  meaning. 

Cooley  on  Taxation.  2d  ed.  204;  BaiUy  v. 
Jiagvirt,  8B  U.  &  82  Wall.  816(22:860);  rfetf- 


burg,  8.  dP.  R.  Co.  v.  Dennit,  118  U.  8.  665 
(39:770);  Dennia  t,  ViektbaTg,  8.  d  P.  B.  Co. 
84  La.  Ann.  964. 

Mr.  Ohi^Juttiee  Fuller  delivered  tbe  opin-  [184] 
ton  of  the  court: 

The  Supreme  (?ourt  of  Mississippi  did  not  put 
its  decision  upon  the  ground  that  it  was  not 
competent  unaer  tbe  State  Constitution  for  the 
State  to  contract  with  the  Company  that  the 
latter  dioold  not  be  snblected  to  taxation,  hot 
upon  the  erouod  that  the  exemption  claimed 
muld  not  oe  allowed.  Tbe  taxes  in  question 
were  assessed  under  tbe  Act  of  1888.  and  if  the 
charter  of  tbe  Company,  which  became  a  law 
on  the  17tb  of  February,  1882,  inhibited  such 
taxation,  then  this  court  has  jurisdiction  to  re- 
examine the  conclusion  reached.  Although  by 
tbe  terms  of  tbe  Act  of  1888  the  taxes  therein 
referred  to  were  not  to  be  levied  as  against  a 
railroad  exempt  by  law  or  charter,  yet  the  Su- 
preme Court  held  that  this  company  is  not  ex- 
empt, and  is  embraced  within  tiie  Act;  so  that 
if  a  contract  of  exemption  is  contnined  in  tbe 
Compsny's  charter,  then  tbe  obligation  of  that 
contract  is  Impaired  by  the  Act  of  1888.  which 
must  be  considered,  under  the  ruling  of  the 
Supreme  Court,  as  intended  to  apply  to  the 
Company,  Tbe  result  ia  tbe  same,  altboiigb  the 
Act  of  1888  be  regarded  as  simply  putting  in 
force  revenue  laws  existing  at  the  date  of  the 
Company's  charter,  rather  than  itself  imposing 
taxes;  for  if  tbe  contract  existed  those  laws  be- 
came inoperative,  and  would  be  reinstated  by 
tbe  Act  of  1888.  The  motion  to  dismiss  the 
writ  of  error  Is  therefore  overruled. 

By  tbe  eighth  section  of  the  Company's  char- 
ter It  was  declared  "that  said  Company,  its 
stock,  its  railroads  and  appurteDaoc:.-s.  and  all 
its  property  in  this  State  necesaary  or  incident 
to  uie  full  exercise  of  all  the  powers  herein 
granted — not  to  include  compresses  and  oil 
mills— shall  be  exempt  from  lajcation  for  a  term 
of  twenty  years  from  the  completion  of  said 
railroad  to  the  Mississippi  River,  but  not  to  the 
extend  beyond  twenty-five  years  from  the  date  of 
tbe  approval  of  this  Act;  and  when  the  period 
of  exemption  herein  prescribed  shall  have  ex- 
pired, the  property  of  said  railroad  ma^  be  taxed 
at  the  same  rate  as  other  property  in  this  Stale." 
If  tbe  provision  had  terminated  with  the  words 
"Mississippi  River"  it  would  not  be  open  toar-  [185] 

fument  in  this  court  that  the  exemption  claimed 
id  not  commence  until  the  river  was  reached. 
In  VicktlfUTg,  8.  d  P.  R.  Co.  v.  Bejinit.  116 
n.  8.  666  [29: 770],  It  was  held  that  a  provision 
In  a  railroad  charter  by  which  "the  capital 
stock  of  said  company  shall  be  exempt  from 
taxation,  and  its  road,  fixtures,  work  shops 
warehouses,  vehicles  of  transportation  and 
other  appurtenances,  shall  be  exempt  from  tax- 
ation for  ten  years  after  the  completion  of  said 
road  within  tbe  limits  of  this  State,"  did  not 
exempt  the  road,  fixtures  and  appurtenances 
from  taxation  before  such  completion.  It  was 
argued  there,  as  it  is  here,  that  the  Legislature, 
while  exempting  tbe  railroad  from  tnxntion  for 
ten  yeara  after  its  completion,  could  ^t  have 
Intended  to  subject  it  to  taxation  liefore  itt 
completion,  and  when  its  earnings  were  little 
or  notbiog;  on  the  other  hand,  it  was  argued 
there,  as  U  is  here,  that  we  reason  for  defining 
tbeezemptioD  of  (be  raUroed  and  its  appurte- 
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Dances  from  tazatloD,  as  '*for  ten  years  after 
Uie  eoiii{letion  of  said  road,"  without  iDclud- 
Ing  any  time  before  its  completion,  waa  to  se- 
cure a  prompt  execution  of  the  work  and  to 
prevent  the  corporation  from  defeating  the  prin- 
cipal object  of  tbe  grant,  and  prolonging  ita 
OWQ  immuntty  from  taxation  by  postponing  or 
omitting  tbe  completion  of  a  portion  of  tbe 
road;  but  tbta  court  said,  speaking  through 
Mr.  Jiutiee  Oray:  "Each  of  these  aigumeats 
rests  too  much  on  inference  and  oonjecture  to 
afiord  a  safe  ground  of  decision  where  tbe 
words  of  tbe  statute  creating  tbe  exemption  arc 
plain,  definite  and  unambiguous."  It  ap- 
peared there,  aa  it  does  here,  tbat  the  taxing 
officers  of  tbe  State  had  omitted  in  previous 
years  to  assess  the  property,  but  it  waa  held  tbat 
such  omission  could  not  "control  tbe  duty  im- 
posed by  law  upon  their  succe&sora,  or  the 
power  of  tbe  Legislature,  or  tbe  legal  construc- 
tion of  tbe  statute  under  which  ttie  exemption 
is  claimed."  And  tbe  court  took  occasion  to 
reiterate  the  well  settled  rule  that  exemptions 
from  taxation  are  regarded  aa  in  derogation  of 
ttie  BOTcreign  authonty  and  of  common  right, 
and,  therc^re,  not  to  be  extended  beyond  tbe 
exact  and  express  requirements  of  tbe  language 
uaed,  construed  Urieti»»imijuri§. 
[186]  Tested  by  that  rule,  did  tbe  addttton  of  the 
vorda  "but  not  to  extend  beyond  twenty-five 
years  from  the  date  of  tbe  approval  of  this  Act" 
operate  to  create  an  exemption  of  twenty-five 
years  from  the  date  of  the  Act.  subject  to  neing 
reduced  to  leas  than  that  If  tbe  road  were  com- 
pleted to  the  rlTer  before  tbe  lapse  of  five  years, 
tnit  lor  twenty  yean  at  all  eventa;  or  did  it 
operattt  to  reduce  the  term  of  the  twenty  years' 
ezemptioD  by  so  mucb  as  tbe  completion  of  tbe 
road  to  the  river  took  over  five  yearaf  Upon 
the  one  view  there  would  be  a  loss  of  exemp* 
tlon  through  rapidity  of  construction;  in  the 
other  view,  a  gain,  or,  rather,  the  prevention 
of  a  kM.  Does  it  appear  by  clear  and  unam- 
Uguous  languge  tbat  tbe  State  intended  to  sur- 
render the  right  of  taxation  for  twenty-five 
yeaiB?  If  tbe  surrender  admits  of  a  reasonable 
conatruction  consistent  with  tbe  reservation  of 
the  power  for  a  portion  of  tbe  longer  period, 
tbeo  for  tbat  portion  it  cannot  be  held  to  have 
been  surrendered.  Is  not  the  conHtruction  tbat 
tbe  exmption  was  to  be  for  a  term  of  twenty 
years,  subject  to  a  dlminutioo  of  tbat  term  If 
tbe  river  were  not  reached  in  five  years,  as  rea- 
Bonable  as  the  opposite  construction;  and  if  the 
latter  construction  be  adopted,  would  it  not  be 
extending  tbe  exemption  beyond  what  the  lan- 
guage of  the  concession  clearly  requires?  Can 
an  exemption  expressly  limited  to  a  term  of 
twenty  years  after  tbe  accompliabmentof  a  des- 
tgnatm  work,  but  not  to  extend  beyond  twen- 
^-five  years  from  a  certain  date,  be  read  as  an 
exemption  for  twenty-five  years,  but  not  to  ex- 
tend beyond  twenty  years  from  tbe  completion 
of  tbat  work?  It  seems  to  us,  notwithstanding 
tbe  able  and  logenloua  arguments  of  appellant's 
eotmael,  tbat  tbeae  questions  answer  them- 
•elTea,  and  tbat  the  exemptjoo  cldmed  cannot 
be  sustained. 

By  the  general  law  of  the  State  of  Mississip- 
pi in  force  at  tbe  time  the  charter  of  appellant 
was  granted,  it  was  provided  that  no  railroad 
oompaoy  should  be  subject  to  taxation  while 
the  same  was  in  proceas  of  constmctioD,  but  If 
18SU.S. 


any  part  of  any  road  should  be  completed  so  oa 
to  be  used  for  profit,  tbe  part  so  used  should  be 
taxed,  altbougb  the  whole  road  might  not  bo 
finished.  It  is  admitted  that  the  taxes  here 
were  levied  In  respect  to  parts  of  the  road  which 
were  in  operation. 

The  second  section  of  its  charter  empowered  [187] 
the  corporation  to  build  and  construct,  and 
thereafter  use,  operate,  own  and  enjoy  a  rail- 
road or  railroads  into,  along  and  across  that 

ert  of  the  State  lying  between  ihe  Mississippi 
ver  and  The  Chicago,  St.  Louis  and  New 
Orleans  Railroad,  "  one  of  suid  lines,  or  a 
branch  therefrom,  to  reach  the  Mississippi 
River  at  or  near  a  point  opposite  Arkansas 
City  if  practicable,  so  as  to  connect  such  point 
on  tbe  east  bank  of  tbe  Mississippi  Rh'er  with 
some  point  or  points  on  tbe  line  of  The  Chica- 
go, St,  Louis  and  Kew  Orleans  Railroad;" 
and  by  section  seven  it  was  empowered  to 
"build,  construct,  maintain  and  operate  of 
itself,  or  with  others,  in  or  out  of  this  State,  a 
ferry  across,  or  a  tunnel  under,  or  a  bridge 
over,  the  Mississippi  River,  at  any  point  witbtn 
thfai  State  where  its  railroads,  branches,  laterals 
or  spurs  may  reach  said  river;"  and  to  ncquiro 
lands,  etc.,  for  landings,  wharves,  inclini-s,  etc., 
and  to  establish  said  landings,  wbiirvcs,  in- 
clines, etc.,  as  might  be  nece-ssary  or  conven- 
ient in  transporting  freights,  passengers,  etc., 
upon  and  across  said  Mississippi  liiTer.  In 
our  opinion  it  cannot  be  doubted  tbat  a  princi- 
pal object  of  tbe  grant  to  tbe  Company  was 
the  buuding  of  a  line  across  tbe  Stitte  from  tbe 
Chicago  Railroad  to  the  Missi.«8ippi  River,  and 
that  the  point  of  contact  was  10  be  opprisite 
Arkansas  City,  If  tba$  were  practicable.  Five 
years  waa  contemplated  as  sufficient  to  com- 
plete the  road  to  the  river,  so  that  the  twenty 
years'  exemption  should  commence. 

By  tbe  thirteenth  section  it  was  provided 
that  the  Legislature  might  declare  the  charter 
forfeited,  if  twenty  miles  were  not  constructed 
and  in  operation  within  three  years  from  the 
passage  of  tbe  Act.  This  indicates  that  the 
LegiEuiUure  did  not  assume  tbat  the  line  might 
probably  be  extended  to  tbe  river  in  less  than 
five  years,  and  were  not  thereby  induced  to  in- 
sert the  twenty  years  as  a  limitation  on  the 
twenty-five.  No  reason  is  perceived  for  limit* 
ing  tbe  exemption  to  begin  with  tbe  comple- 
tlon  of  tbe  railroad  to  tbe  Miasiasippi  River,  if 
It  were  intended  tbat  the  exemption  should  be 
for  more  than  t*enty  years  at  all  events,  com- 
mencing with  tbe  approval  of  tbe  Act. 

The  question  when  the  property  may  be 
taxed  is  answered  by  ascertaining  when*  the  C1-88I 
period  of  the  specified  exemption  begins;  for 
until  then  tbe  general  law  provided  tbat  while 
the  road  could  not  be  taxed  during  the  process 
of  construction,  such  parts  as  were  fintsbed 
and  in  operation  oould  oe,  though  they  might 
be  for  a  time  exempt  under  tbe  charter  after 
tbe  line  was  completed  to  tbe  Misaissippi  River. 
When  tbe  Miasissippi  River  was  reached  then 
the  period  of  exemption  would  begin;  but  bow 
long  it  would  continue  would  depend  upon  the 
length  of  time  to  elapse  before  tbe  end  of 
twenty-five  years  from  tbe  approval  of  the 
charter.  And  this  disposes  01  tbe  Argument 
that  it  is  immaterial  whether  the  period  of  ex- 
emption is  twenty  or  twenty-five  years,  be- 
cauae  it  la  agreed  that  tbe  property  could  not 
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be  taxed  iiDtH  tbe  period  of  exemptton,  what- 
«ier  that  is,  Ehall  bare  expired,  for  that  iniores 
tbe  real  inquiry,  wbicb  u  as  to  wbeo  tbe  ex- 
emptioD  commeDces. 

Again ,  the  preamble  to  the  Act  is  referred  to 
by  counsel  aa  austaintng  ttieir  construction, 
because  it  is  therein  declared  that  the  work  ii 
one  of  "great  public  importaDce,"  and  *'to  be 
encouraged  by  Icgialative  sanction  and  liberal- 
i^,"  and  that  "tbe  physical  difficulties  of  coo- 
ttractiog  and  maintainiog  railroads  to,  across, 
along  or  within  either  the  Mississippi,  Sud- 
flower,  Deer  Creek  or  Yazoo  bottoms  or  basios, 
or  the  other  alluvial  lands  herein  referred  to, 
are  such  that  no  private  company  has  so  far 
been  able  to  csiabiisb  a  railroaid  and  branches 
developing  said  basin*  and  alluvial  lands,  and 
connecting  them  with  the  railroad  system  of 
the  country."  But  as  the  preamble  is  no  part 
of  the  Act,  and  cannot  enlarge  or  confer 
powers,  nor  control  tbe  words  of  the  Act,  im- 
leas  they  are  doubtful  or  ambiguous,  the  ne- 
cessity of  resorting  to  it  to  assist  tn  ascertain- 
ing the  true  intent  and  meaning  of  the  Legis- 
lature is  in  Itself  fatal  to  the  claim  set  up. 
Indeed,  what  is  therein  stated  appears  to  us  to  be 
quiio  as  referable  to  tbe  remukably  extensive 
powers  granted  as  to  tbe  assignment  of  rea- 
sons for  exemption  from  taxation. 

It  is  true  that  it  is  stated  in  section  eight 
that,  in  order  to  encourage  tbe  investment  of 
capital  in  the  enterprise,  and  "to  make  certidn 
In  advance  of  sucb  investment,  and  as  Induce- 
(189]  ment  and  consideraiion  tberefor,  the  taxes  aod 
burdens  which  this  State  will  and  will  not  im- 
pose thereon,"  the  exemption  is  thereby  de- 
clared. Yet  if,  nothwithstaoding  that  state- 
ment, the  matter  were  left  uncertain,  that 
would  not  allow  the  court  to  make  it  certain 
by  construction,  and  to  remove  ambiguity  up- 
on the  presumption  of  a  le^slative  intent  con- 
trary to  the  fixed  presumption  where  the  rights 
of  the  public  are  iDVoWed.  In  short  there  can 
Iw  no  uncertainty  in  the  result  when  the  lan- 
guage used  is  construed,  as  it  must  l)e,  in  ac- 
cordance with  thoroughly  settled  principles. 
After  stating  the  exemption  tn  a>ntroveri7, 
■ection  eight  concludes  as  foltowa:  "And 
when  tbe  period  of  exemption  herein  pre- 
■cril)ed  shall  have  expired,  tbe  property  of  said 
railroad  may  be  taxed  at  the  same  rate  as  other 
property  in  this  State.  All  of  said  taxes  to 
which  the  property  of  said  Company  may  be 
subject  in  this  State,  whether  for  ooan^  or 
State,  ahall  be  collected  by  tbe  treasurer  of  this 
State  and  paid  into  tbe  state  treasury,  to  be 
dealt  with  as  the  Legistature  may  direct;  but 
■aid  Company  shall  be  exempt  from  taxation 
by  cities  and  towns." 

Since  upon  the  expiration  of  the  period  of 
exemption,  it  would  liave  followed  that  the 
property  of  the  Company  would  be  subject  to 
taxation  at  tbe  same  rate  as  other  property.  It 
may  be  that  the  object  of  tbe  final  clause  was 
to  create  a  scheme  of  taxation  peculiar  to  the 
road.  Upon  the  comprehensiveness  and  va- 
lidity of  such  scheme  we  do  not  undertake  to 
pass.  It  was  not  to  take  effect  until  the  ex- 
emption expired,  and  the  terms  in  which  it  was 
couched  do  not  render  ttie  commencement  of 
the  exemption  otlier  than  the  Supreme  Court 
held  it  to  be. 

The  easels  cleariy  controlled  by  our  dediloD 
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tn  ViekAurg,  8.  A  P.  B.  Co.  v.  Dennia,  tupra, 
and  thejudffiruni  mutt  thar^on  be  aj}irmed. 


THB  YAZOO  &  MISSISSIPPI  VALLEY  [190] 
RAILROAD  COMPANY,  Appt., 
e. 

THE  BOARD  OF  LEVEE  COMMISSION- 
SBS  OF*  THE  YAZOO-MISSISSIPPI 
DELTA  n  al. 

0ee  8.  a  Beporter^  ad.  1>L) 

Former  dedtionfoUoroei. 

lUi  salt  sata  op  the  same  exemption  from  taxes, 
under  the  same  oiroumstances.  lelled  on  in  FosoQ 
and  If  tetalppi  VaUey  Raliroad  Oompm^  v.  Z%o«> 
aa,  No,  loas,  onto,  p.  802,  aod  Is  governed  itf  the 
deolsloo  In  that  oase. 

[No  1087.] 

auhaittedOet.  tS,  1889.  Decided  JVoe.  18,  im. 

APPEAL  from  a  decree  of  the  Circuit  Court 
of  the  United  States  for  the  Southern  Dis- 
trict of  Mississippi  dismissing  a  suit  against  the 
Board  of  Levee  Commissioners  and  certain 
Sheriffs  and  Tax  Collectors  to  enjoin  the  col- 
lection of  taxeslevled  under  an  Act  of  the  Leg- 
islature gainst  property  of  the  Yazoo  aod  Mis- 
sisslppi  V&Uey  Railroaa  Company.  Affirm^ 
The  facts  are  suted  in  tbe  ^nion. 
Meun.  JsuMs  Fentrssa  and  W.  P.  Har- 
rla  for  appellant. 

Menrt,   8.  8.  Oalhami  and  Hareellas 
Or«flB  for  appellees. 

Mr.  Ohi^  Juitice  Fnller  delivered  tbe  opin- 
ion of  the  court: 

This  is  an  appeal  by  plaintiff  in  the  suit  from 
the  decree  of  the  Circuit  Court  for  the  South- 
ern Districtof  Mississippi,  dismissing  its  bill  of 
complaint  filed  In  that  court  against  the  appel> 
lees,  Tbe  Board  of  Levee  Commissioners,  and 
certain  sheriffs  and  tax  collectors,  to  enjoin  the 
collection  of  taxes  levied  under  an  Act  of  the 
Legislature,  creatins  such  Board  of  Commis- 
sionetB.  for  the  purpose  of  providing  for  the 
payment  of  the  principal  aod  interest  of  iModi 
authoiied  to  be  Issued  bj  the  Board,  the  pro- 
ceeds of  which  were  to  be  ai^Ued  to  the  oot^ 
struction  and  repair  of  leveea  on  the  Mississippi 
River. 

Tbe  bill  set  up  the  same  exemption  relied  on 
in  Taaoo  db  M.  V.  R  Co.  v.  Thoma*,  No  1080 
[ants,  p.  803],  aod  it  was  insisted  that  the  taxes 
sought  to  be  collected  were  unauthorized  and 
ill^t  by  reason  of  sucb  exemption;  and  that 
the  law  imposing  the  taxes  impaired  the  obli- 
gation of  the  alleged  contract  of  exemption  and 
thus  violated  the  Constitution  of  the  United 
States,  the  litigation  therefore  making  a  coo-  [191] 
troversy  arising  under  that  Constitution. 
Without  considering  whether  any  other  ground 
for  affirming  tbe  decree  exists,  it  is  suiBcient 
to  say  that  uds  case  to  disposed  of  by  the  dfr 
cision  which  hat  Just  been  announoed  m  that » 
ferred  to. 

Ikeree  t^Prmtd, 

m  U.S. 
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THE  MISSOURI  PACIHC  RAILWAY 
COMPAKT.  Piff,  in  Brr., 

  e. 

THE  CHICAGO  A  ALTON  RAILROAD 
COMPANY. 

(See  flL  a  BeporterVi  «d.  Ul,  H&) 

ihemtUng  motion  for  nm  trial— intention— 
reaiem. 

L  OtothUiicb  motion  fn  ft  saw  Mil  lia  matter 
of  dlscreHon  aod  not  %  ntdect  of  ezesptloii,  mcs- 
oordlng  to  the  practice  of  the  oouita  of  the  Unit- 
ed Sts  tea. 

fl.  Oourta  of  the  Doited  Statea  are  ladependeae  of 
anjr  statute  or  pnetloe  preralllDs  In  ooma  of 
tto  State  wbon  the  Mai  la  had  In  revard  to  mo- 
done  for  a  new  trial  and  bills  of  exceptions. 

[No.  «6.] 

Submitted  Not.  6, 18S9.  Decidtd  Not.  £6, 1889. 


PI  ERROR  to  the  Circuit  Court  of  the  Unit 
ed  States  for  the  Eastem  District  of  Mi^- 
•ouri.  Affirmed. 
Opinion  below,  35  Fed.  Rep.  817. 

Mr.  John  F.  Dillon*  for  plalotiff  in  error: 

There  is  no  discretion  to  overrule  a  motion 
for  a  new  trial  baaed  on  a  plain  and  palpable 
miscoDceptioD  of  a  material  fact,  aa  in  this  case 
a  fact  admitte«l  by  the  pleadings. 

Jfoarr  Alezuider  Martin  and  Robert 
B.  Rem,  for  defendant  in  wror; 

If  there  be  no  exceptloiiB  to  the  nillogs  of 
the  court  in  the  proKress  of  the  trial,  ana  do 
epecial  finding  of  facts,  the  judgment  must  be 
affirmed,  as  this  court  has  no  power  to  re-ex- 
amine any  qaestion  decided  tnr  the  circuit 
court 

Martinton  v.  Faii^ankt,  118  U.  8.  670  (38- 
862);  .^na  Inmranee  Oo.  T.  Rxm,  OS  U.S.  118- 
189  <24:  896-400);  SpHncrfiddF.  &  M.  In*.  Co. 
T.  JSaa,  88  U.  8.  21  WaU.  180  (83:  613):  Th* 
Aibot^ord.  98  U.  S.  441  (85:  168)l 

Mr.  Justice  Gray  delivered  the  opinion  of 
the  court: 

In  this  action,  tried  by  the  circuit  court  with- 
out a  jury,  there  is  no  case  stated  by  the  par- 
tiea,  or  finding  of  facta  by  the  court.  The  bill 
of  exceptions,  after  setting  forth  all  the  evi- 
dence Introduced  at  the  trial,  states  that  "there 
were  no  decluraUons  of  law  asked  for,  or  given 
by  the  court;"  and  the  single  exception  taken 
IS  to  the  overruling  of  a  motion  for  a  new  trial 
which  ia  a  matter  of  discretion,  and  not  a  sub^ 
ject  of  exception,  according  lo  the  practice  of 
the  courts  of  the  United  States.  In  regard  to 
motions  for  a  new  trial  aod  bills  of  exceptions, 
fboae  courts  are  Independent  of  any  statute  or 

Eractice  prevailing  In  the  courts  of  the  State 
.  I  which  the  trial  is  had.   Jndianapolit  Sail- 

road  V.  Hont,  98  D.  S.  291  [28:  898ji  Ifetecomb 
r  WW  97  U.  S.  681  [34:  10851:  thaUaugay 
^  <fe  Iron  Co. .  Petitioner,  128  tf,  8.  644  [83: 

Ju^fmoni  «0nn«d, 

PETER  RAIMOND,  Plff.  in  Err., 

THE  PARISH  OP  TERREBONNE. 
(8a»  a  a  Bepnter^  ed.  US-IM.) 
Pretenting  earn  on  tnit  qf  error— findings. 
Its  U.  S.  U.  S.,  Book  88.  80 


A  statement  of  facts  by  the  parties,  or  a  flndln^ 
of  facts  by  the  circuit  court,  to  strictly  analogous 
to  a  special  verdict,  and  Id  order  to  present  aof 
queatlon  on  writ  of  error  must  atato  the  ultimate 
facte  of  the  ease,  presanttog'  qveatkna  of  law 
only. 

[No.  8a] 

Argued  2fbf>.  It,  1889.    Decided  Nov.  tS,  1889. 

IN  ERROR  to  the  Circuit  Coart  of  the  United 
Statea  fortha  Eastern  DIatriet  of  LouMana. 
A^^ned. 
Reported  below.  88  Fed.  Rep.  778. 


Statement  1^  Mr.  Juttiee  Gray; 
This  was  an  action  by  acltlzen  of  Mississippi 
against  a  Parish  in  LouisiaDa  upon  certain 
bonds  and  coupons,  amounting  with  interest  to 
more  than  |5,000  In  value,  alleged  in  the  peti- 
tion and  denied  in  the  answer  to  have  been 
issued  Id  accordance  with  the  Statute  of  Louia* 
iana  of  March  33.  1874,  c.  74,  aod  to  have  been 
purchased  by  the  piniotifl  in  good  faith  and 
before  maturity. 

After  the  case  had  been  tried  by  the  circuit 
court  pursuant  to  an  agreement  of  counsel  in 
open  court  to  waive  the  intervention  of  a  jury, 
and  judgment  for  the  defendant  had  been  ren* 
derea  but  not  dgoed,  and,  pending  a  motion 
for  ft  new  trial,  the  counsel  of  the  parties  filed 
an  agreement  In  writing,  waiving  a  jury  and 
submiitin)!  the  case  to  the  decision  of  the  court 
upon  what  they  called  a  "statement  of  facts." 
and  stipulating  that  "the  court  shall  find  the 
facts  in  accordance  therewith,  and  change 
[charge?}  the  law  so  that  a  bill  of  ezcepticns 
may  be  made  up  or  error  ba  assigocd  to  the 
Supreme  Court. ' 

That  "atatement  of  facts"  consisted  of  a  de* 
scription  of  the  instruments  sued  on;  a  refer- 
ence to  the  plaintififs  deposition  on  file,  testi- 
fying to  the  drcumstaQces  under  which  he 
purchased  them;  an  abatract  of  the  testimony 
of  another  witness  for  the  plaintiff  to  those  cir- 
cumstances; and  a  statement  of  the  proof  of- 
fered by  the  defendant  as  to  the  circumstancea 
under  which  the  bonds  were  issued. 

The  court,  after  setting  forth  the  statemeot 
so  filed,  added  this  finding:  "  The  court  fur- 
ther finds  that  it  was  admitted  oo  the  trial  herein 
that  as  far  as  the  facta  were  stated  in  the  case 
of  Sabaese  v.  Police  Jury  og  Terrebonne  Parieh, 
in  the  opinion  of  Mr.  Juitiee  UlaauiDg,  reported 
in  30  La.  Ann.  387,  they  were  a  correct  state- 
ment of  the  facts  of  this  caae,  though  each  par- 
ty claimed  that  there  existed  additional  facta 
beyond  those  stated  In  said  opinion," 

The  coilrt  found  as  conclusions  of  law, '  'that 
the  construction  riven  to  the  atatute  authoriz- 
ing the  issue  of  Mods  for  the  debts  of  aald 
Parish  should  In  this  cause,  and  as  to  the  pointa 
determined  In  said  cause  by  the  Supreme  Court 
of  this  State—*',  e.,  Babcuee  v.  the  Parish— 
should  be  deemed  and  held  as  the  construction 
of  a  municipal  law  and  not  as  that  of  a  com- 
mercial law^  and  la  therefore  binding  upon 
this  court:  and  further,  that  if  said  construe- 
tlon  should  be  deemed  aod  held  as  that  of  a 
commercial  law.  then  the  court  adopts  it  as  a 
Just  and  proper  toference  from  the  facta  of  the 
aise,"  ana  "that  the  petition  herein  should  be 
dismissed,  and  that  there  be  judgment  for  the 
defeodaot.** 

80» 
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The  court  thereupon  signed  the  judgment 
previously  rendered,  which  was  as  follows: 

The  parties  in  this  cauae  Laving  iu  open 
court  waived  the  iDterveniioo  of  a  jury,  and 
submitted  the  cause  to  the  court  on  the  facta 
set  forlh  in  the  opinion  by  Mr.  Justice  Manning, 
In  liabaasev.  Pariah  of  Terrebonne,  30 La.  Ann. 
287,  an't  the  court,  having  coosidered  the  said 
agreed  stfltemenl  of  facta  and  being  advised  in 
the  premises,  finds  the  issues  of  law  raised  bv 
the  pleadings  in  favor  of  the  defendant;  and, 
for  the  reasons  assigned  by  the  court  in  the  opin- 
ion this  day  read  and  filed,  It  is  ordered,  ad- 
judged and  decreed.both  the  circuit  and  district 
ludfies  concurring,  that  there  be  judgment  m 
favor  of  the  defendant,  The  Parish  of  Terre- 
bonne, with  costs,  and  against  the  dcmancw  of 
the  plaintiff.  Peter  Raimond."  28  Fed.  Kep. 
773 

The  plaintiff,  trtthout  tendering  a  bOl  of  ex- 
ceptions, sued  out  this  writ  of  error. 

Mr.  Alfred  Ooldthwaite  for  plalntUt  in 

Messrs.  J.  D.  Roa»eaodWm.  Oraattfor 

deftndBDt  in  error: 

This  is  not  a  finding  of  facts,  but  a  statement 
by  the  court  that  such  evidence  was  offered  bv 
the  plaintiff,  nnd  such  proof  made;by  the  defend- 
ant, as  is  set  forth  in  the  statement,  that  other 
facts  were  before  the  court  by  admission  of  the 
parties,  and  that  the  existence  of  other  facts 
than  those  stated  in  said  opinion  was  claimed. 
As  a  finding  of  fact  it  is  insuflBcient,  and 
aoiounts  to  no  more  than  a  general  verdict  upon 
which,  in  the  absence  of  any  wrongful  admta- 
Bion  or  rejection  of  evidence,  the  judgmeot  is 
not  flubjecl  to  review. 

yorris  v.  Jackfm,  76  U.  S.  9  Wall.  125  (19: 
608);  Sprinafuld  F.  A  M.  Ins.  Oo.  v.  Bea.  88  U. 
B  21  Wall.  160  (22:512):  iWr«  T.  Mon-is.  81  U. 
B  14  Wall.  484  (20:722);  Mercantile  Mutual 
Inturanee  Company  v.  Folum,  85  U.  S.  18 
Wall.  237  (31:837). 

Mr.  Justice  Gray  delivered  the  opinion  of 
1*9*1  the  court:  .  ,. 

Assuming  the  aftreement  in  writing,  waiving 
a  jury  and  submiitlng  the  case  to  the  decision 
of  the  circuit  court,  to  have  been  seasonably 
filed,  the  record  is  not  In  such  a  shape  as  to  au- 
thorize this  court  to  review  that  decision. 

By  the  settled  construction  of  the  Acts  of 
Congress  defining  the  appellate  jurisdiction  of 
this  court,  either  a  statement  of  facU  by  the 

Eartics,  or  a  finding  of  facts  by  the  circuit  court, 
;  strictly  analogous  to  a  special  verdict,  and 
must  state  the  ultimate  facts  of  the  case,  pre- 
senting questions  of  law  only,  and  not  be  a 
recital  of  evidence  or  of  circumstances  which 
may  tend  to  prove  the  uUimale  facts,  or  from 
which  (hey  may  be  inferred.  Burr  v.  Des 
Moines  n.  ANav.  Oo.  68  U.  8.  1  Wall.  99  [17: 
6611;  Norns  v.  Jaekton,  76  U.  8.  9  WalL  126 
[19:(J081;  Martinton  Fairbanks,  112  U.  8, 
670  [28:8(J2J. 

In  the  present  case  the  pleadings  present  Is- 
sues of  fact.  There  is  no  bill  of  exceptions. 
The  so-called  statement  of  facts  is  mainly  a  re- 
capitulation of  evidence  introduced  by  the  par- 
ties at  the  trial.  The  case  was  not  submitted 
to  the  decision  of  the  court  upon  that  statement 
only,  but  the  court  made  a  further  finding 


as  to  what  took  place  at  the  trial  That  finding 
merely  states  that  the  parties  admitted  that,  so 
far  as  the  facts  were  stated  in  a  certain  reported 
opinion  of  the  Supreme  Court  of  Louisiana, 
they  were  a  correct  statement  of  the  facts  of 
this  case;  but  that  rach  party  claimed  that  there 
existed  additional  facts,  as  to  which  there  ia  no 
finding.  On  referring  to  that  opinion,  such 
facts  as  are  there  stated  appear  to  he  scattered 
through  it,  iniermingled  with  statements  of 
conflicting  evidence,  and  with  the  court's  con- 
clusions of  fact  upon  that  evidence,  as  well  aa  [IM) 
with  Its  conclusions  of  law.  Babasse  v.  PtAiee 
Jury  of  Terrebonne  Parish,  30  La.  Ann.  287. 

In  uiort  there  is  nothing  In  the  present  case 
which  can  he  called,  in  any  i^al  or  proper 
sense,  either  a  statem«itof  nets  by  the  parties, 
or  a  finding  of  facts  by  the  court;  and  no  ques- 
tion of  law  la  presented  In  such  a  form  as  to 
authori»  this  court  to  consider  It, 
Jvdgmont  affirmed. 


JAMES  E.  VANE.  Appl.,  ISM] 

BICHARD  8.  NEWCOMBE  and  JAMES  G. 
SMITH,  Receivers  of  the  Bankers  abd 
Mbrcoantb'  Tbleobaph  Cohfamt 
OF  New  Tors. 

(See  B.  C.  Reporter's  ed. 

Indiana  Lien  Law — eontraetor  not  an  employi 
—tcork  and  labors-legislative  intent— eom- 
mon-lav)  lien,  toaiver  of— agreement. 

1.  A  contractor  with  a  <orporaUoo  la  not  aa  em- 
pl076  of  tbe  corporation  wttbln  the  meaning  of 
Hectlon  1  of  the  Indiana  Act  of  1877, 1  5886,  Rev. 
Stat^  which  Blvfls  a  Iten  to  employes  for  work  and 
labor  done  and  performed  br  them  f(»  the  cor- 
poration. 

2.  To  be  an  employ^  within  the  meaning  of  the 
Statute  tbe  plaintiff  rouathave  t>eeD  a  servant, 
and  not.  aa  he  waB.amcrecontractor,boundonlr 
to  produce  a  oertoln  result  of  labor,  but  free  to 
dispose  of  his  own  time  and  penonal  effort  ao- 
oordlng  to  bla  pleasure,  without  responsibility  to 
the  other  party. 

8.  The  Statute  gives  a  Uen  to  emi^oyte  of  the  cor- 
poration only  for  work  and  labor,  and  not  for 
tbe  value  of  materlalB  f  umfahed.  nor  for  advanoea 
of  money  made. 

4.  In  oases  of  doubt  or  nooertaln^.  Acts  to  part 
materia  may  be  referred  to.  In  order  to  discern 
tbe  lnt«nt  of  tbe  LesWattue  In  tbe  use  of  partlo- 
ular  terma. 

6.  pisintlfl,  by  perfeothw  Ms  claim  for  a  lien  un- 
der tbe  Statute,  waived  any  riffht  he  had  to  aswrt 

his  common-law  lien  oo  the  personal  property 
and  earnlngB  of  the  corporation,  and.  also,  gave 
up  any  right  he  bad  to  a  oommon-law  lien  aa  to 
tbe  wires,  by  glvmg  up  possession  of  them. 

6.  The  instrument  executed  by  the  receiver  of  the 
corporation,  that  the  use  of  the  wires  by  It  Bh»b 
not  be  construed  as  impairing  or  interfering  with 
the  lien  of  tbe  plaintiff  thereon,  did  not  oonfW 
any  Uea  upon  the  property. 

[No.  «►.]  „ 

Arfffud  JKw.  «,  im.    Deetdtd  JRw.  iff.  1S89, 

APPEAL  from  a  decree  of  the  Circuit  Court 
of  the  United  States  for  the  District  of  In- 
dians  disallowing  plalntUTa  dalm  for  a  Ueo 

1S3  U.  8. 
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npoD  the  properly  of  ft  Telefnidi  Company. 

The  facts  are  stated  Id  the  opinkm. 

Oi^km  below,  27  Fed.  Hep.  580. 

Mr.  AddiaoB  O.  HMrto*  for  appellaot: 

If  Vane  baa  a  Hen  Id  law  or  equity  he  sought 
the  proper  court  In  which  to  secure  bis  rights. 

^tr  V.  St.  Louxi,  H.  <£  K.  R.  Co.  17  Am.  & 
£ne.  R.  R.  Cas.  837,  19  Fed.  Rep.  881. 

Vane  has  a  statutory  Ueo. 

Ind.  Rev.  Stat.  1881,  chap.  75,  65206,  chap. 
79,  §g  5276,  0811,  chap.  86.  g  5171;  Elliott's 
Bap.  (1889)  chap.  28.  1 1696  €t  teg.,  g§  1092, 
1094,  chap.  81,  ^  1688-1712. 

Statutes  for  the  benefit  of  laborers,  aod  the 
Hke,  secure  a  liberal  coostructioo  io  this  court. 

Davit  T.  Aiwrd,  W  TJ.  S.  646  (24:  Flag- 
daff  Silter  Min.  Co.  t.  OutUn*,  104  U.  a  176 
(M:?D4). 

Hie  Act  being  remedial  mnit  be  so  construed 
0f  possible)  as  to  make  It  effect  the  evident  pur- 
pose for  which  It  was  enacted. 

Piatt  T.  Union  Pae.  it  Cb.  99  U.  a  60  (26: 
4S8);  Oonneetieut  Mut.  L.  Tns.  Co.  r.  Talbot,  13 
West.  Rep.  289, 118  Ind.  878;  Stout  t.  Orant 
Cbunty,  S  West  Rep.  685, 107  Ind.  848;  Sdger 
T.  Randolph  Oountp,  70  Ind.  888. 

Courts  in  construing  a  statute  may  recur  to 
the  histoiy  of  the  times  when  it  was  passed. 

K  S.  V.  Union  Pae.  R  Co.  91  U.  S.  79  (23: 
S28);  Maryland  t.  Baltimon  d  0.  R.  Co.SdV. 
a  22  Wall.  118  (82:716):  Kansas  Pae.  R.  Ob.  v. 
Preseott,  68  U.  a  18  Wall.  809  (21 : 874);  Pre»- 
ton  V.  Broader,  14  U.  S.  1  Wheat  121  (4: 60). 

Acts  in  pari  materia  may  be  referred  to. 

Stovt  y.  Orant  Ownte,  6  West.  Rep.  68S,  107 
Ind.  848:  Lehiph  Coal  S Nav.  Co.  t.  Central  R. 
Co.  29  N.  J.  £q.  202;  WiUson  t.  Watson  Mfg. 
Co.  80  N.  J.  Eq,  588:  Warren  t.  Sokn^  11  West. 
861, 119  Ind.  218;  Began  t.  Ouaking,  48 

Vane  wu  an  emi^yi  and  had  a  Iten. 

Graingtr  r.  AftMeg,  L.  R  6  Q.  B.  Dir.  182; 
Flag^ff  saver  Min.  Go.  t.  Outlina,  104  U.  S. 
176  (26:  704);  JTun^  t.  Lenroot,  82  Wis.  041; 
Wotim  T.  Watson  Mfy.  Co.  80  N.  J.  Eq.  588; 
Beg.  ▼.  fViete,  0  SL  *  Bl.  944;  Woodstock  Iron 
Oo.  T.  JBUkmond  A  D.  Extension  Co.  129  U.  6. 
M8  (88:818);  Ourna  t.  AttanUe  AQ.W.R 
a>.5BN.T  858;  &  .<l«Cor,  60  N. T.  868;  ^. 
Paul  Water  Oo.  t.  Ware,  83  U.  8. 18  Wall.  666 
(21: 486):  PhlL  Hec.  Liens,  57;  Stone  t.  U.  S.  8 
CL  CL  280;  Warren  t.  Sohn,  11  West.  Rep.  861. 
112  Ind.  216. 

Yane  bad  a  common-law  lien. 

Hotderman  t.  Manier,  1  West.  Rep.  860,  104 
Ind.  118;  Datrter  t.  Brown,  48  Ind.  89S;  Bad 
T.  Ferguson,  69  Ind.  169;  Hanna  y.  Pltdpt,  7 
Ind.  21 :  Stiam  T.  Bradley,  69  Mich.  204;  Em  t 
Tittabavsatsee  Boom  Co.  01  Mlcb.  877,  1  Jones 
on  Liens,  %  788. 

He  did  not  loae  his  Uen  by  yielding  posses- 
lion. 

Melbrland  t.  Wheeler,  86  Wend.  467. 

Leaseholds  an  personal  property  in  bidiana. 

MoCMkj.  Burnet,  84  Ind.  86;  MeDowtU  t. 
Eendrix,  67  Ind.  018;  jS^Amt.  Witeman,  79  Ind. 
889;  Smith  t.  Dodds,  80  Ind.  452-466;  Meni  t. 
Bathbone,  21  Ind.  466, 487;  Cade  t.  BrovnOee,  16 
Ind.  869;  Buehane  t.  QoodtitU.  1  Blackf.  117. 

The  interest  of  the  New  Twk  company  waa 
personal  property. 

niTMr  T.  iMtowvsM,  B.  AW.  R.O0.& 
111  V.  8b 


Biss.  889;  Botton  Safe  D^it  A  Trvst  Co.  t. 
Bankers  tt  M.  Tdeg.  Co.  8ffFed.  Rep.  288;  Wat- 
ern  U.  Teleg.  Co.  t.  Burlington  d  S.  W.  R  Co. 
11  Fed.  Rep.  6;  Holderman  t.  Manier.  1  West. 
Rep.  860,  104  Ind.  118;  1  Jonesoa  Liens,  g  789; 
Oreen  v.  Farmer,  4  Burr.  2214. 

As  between  debtor  and  creditor  the  doctrine 
of  liens  isso  eqnitaUe  that  Uoaaiiot  be  favwed 
too  much. 

Jaeoin  T.  Lataur.  6  Blag.  130;  Ariant  t. 
Briekleu,  65  Wis.  26;  BaU  t.  Tittabatcastei 
Boom  Co.  51  Hlch.  877;  WOber  v.  Oogsuell,  9 
Canada  S.  C.  10;  William  t.  .^lUsi^.  10  a  B. 
(N.  B^  417;  Bammond  r.  DaniOeon,  186  Mass. 
294:  Towuend  v.  Neioell,  14  Pick.  888. 

Vane  bad  an  equitable  lien. 

Foedick  v.  ^o^,  99  U.  S.  835  (25:  830);  MU- 
tenbergerv.  LoganspoH,  0.  A  8.  W.  R,  Co.  VM 
n.  a  888  <27: 117);  Barton  v.  Barbour.  104  U. 
a  128  (26: 672);  Bale  v.  J>m(.  99  U.  &  889  (25t 
419);  Qibert  v.  Washington  City,  V.  M.dG.S. 
R.  Oo.  88  Gratt.  686;  Turner  t.  Indianapolis,  B. 
AW.R.Go.%  Biss.  815;  Ihuglats  t.  CHne.  19 
Bush.  608;  Atkins  v.  Petersburg  R  Co.  i 
Hughes,  807,  820;  Union  Trust  Co.  T.  Walker, 
107  U.  S.  696  (27: 490);  FarvMra  loan  A  Trust 
Co.  T.  Vicidtun  A  M.  R.  Oo.  88  Fed.  Rep.  778; 
Union  Trust  Co.  r.  Souther,  107  U.  S.  691  (27: 
488):  Bumham  t.  Bvteen,  111  D.  S.  776  (28: 596); 
Union  Trust  Co.  t.  JUinois  Midland  R  Oo.  117 
U.  8.  484  (29: 968):  Blair  t.  St.  Louie,  B.  A  K, 
R.  O).  22  Fed.  Rep.  471. 

Thearraugement  of  November  19, 1684,  fixed 
a  lien  on  the  property. 

2  Btocy.Kq.  Jur.87,3Pom.  Eq.  Jnr  cbap.7, 
g  1288  et  sea.;  Perry  t.  Boaird  of  Missions,  8 
Cent.  Rep.  W,  102  N.  Y.  99;  Payne  v.  Wilson, 
74  N.  T.  848;  Unity  J.  S.  Mut.  Bkg.  Amso.  t. 
King.  25  Beav.  78;  Oarkev.  SoutAteiek.  1  Curt. 
C.  C.  297;  Gregory  v.  Morris.  98  U.  S.  619  (24: 
740):  ^noA  Anthony,  8  Allen,  536;  RePavjfs 
Pat.  F.  Fabric  O0.L.R.I  Ch.  Div.  681. 

Mr.  RolMrt  G.  InMraoU,  for  appellees: 

To  a^  himself  of  the  Act  Vane  must  hava 
been  an  employ^. 

Aldridge  v.  WHliam,  44  U.  8. 8  How.  S  (Ut 
460):  Ohaee  t.  Lord,  'i?  N.  T.  1;  flsopU  t.  Wood, 
71  N.  T.  871. 

The  legislative  Intentln  statutes  must  be  gatli> 
ered  from  the  language  used  In  the  law. 

Re  Rochester  Water  Comrs.  66  T.  418;  Bu^ 
son  Iron  Oo.  v.  Alger.  64  N.  Y.  178;  MuehUtt  v. 
Silverman,  60  N.  Y.  360. 

The  term  "  laborer"  cannot  be  construed  as 
designating  one  wbo  contracts  for  and  fumiibes 
the  labor  and  service  of  others. 

Batch  V.  New  York  i  0.  M.  R.  Ci>.  46  N.  T 
624;  Aikin  v.  Wasson,  24  N.  Y.  482. 

Vane,  a  contractor,  has  no  lien  under  the 
Emplojfis'  Act;  but  if  be  has,  bis  Hen  must  be 
subject  to  the  claims  of  the  holders  of  recelTei^ 
ceruficates. 

Davis  V.  Alvord,  94  U.  S.  646  (24: 283);  Cook 
T.  Cobb  (N.  C.)  7  S.  £.  Rep.  700;  Western  Div. 
«r  Western  N,O.ROo.  v.  Drew,  8  Woods,  801; 
Jones  <m  R  R.  Securities,  687.  chap.  17;  Boo- 
ver  T.  MonMair  AO.L.RCo.26  N.  J.  Eq.  4; 
Beach  on  Receivers.  L  9QQ,%dT9iMeyer'r.Jo/iit^ 
ston,  58  Ala.  849;  Wallace  T.  Loomie.  97  U.  a 
146  (34: 895):  Denniston  t.  Chicago,  A.  A  St.  L. 
ROo,4  Biss.  414;  Tommqf  t.  ^rtanbun  A 
A.  ROo.l  Hughes.  640;  Metrwilitan  TViuC 
Co.  T.  Tonawanda  Valley  A  0.  RCo.i  Cent. 

Ill 
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Bep.  864,  108  N.  T.  349:  RaAt  t.  AttriU,  V 
Cent.  Rep.  388,  106  N.  T.  4S3;  Aet^f  Appeal 
(Pft.)  11  Ceat.  Itep.  186:  Onion  IhM  Go.  t.  Ilti- 
lurit  Midland  S.  Co.  117  U.  S.  487(29:964): 
BamaU  r  imen,  180  U.  a  498-008  (82: 1001- 
1006). 

Mr.  Juttiee  Blatehford  dellTezed  theopbi* 

km  of  the  court: 

On  the  flilor  of  a  Mil  In  equity.  In  October. 
1884,  ia  the  Circuit  Court  of  the  Uoited  States 
for  the  District  of  Indiana,  by  The  Bankersaad 
Hercbauls'  Telegraph  (TompaioTof  Indiana,  an 
Indiana  corporation,  a^inst  The  Bankers  and 
Mercbania'  Telegraph' (Company  of  New  York, 
.a  New  York  corporaliou,  praying  for  an  ao- 
coiiDting  between  the  defendant  and  the  plain- 
tiff as  to  moDeys  due  by  the  former  to  the  la^ 
ter,  and  for  a  determination  of  the  relative 
rights  of  the  parties  to  certain  telegraph  lines 
and  property  in  Indiana,  and  for  the  appoint- 
ment of  receivers  pende/if0  lite,  to  take  posses- 
sioD  of  the  lines  and  property.an  order  was  made 
by  the  court  appoioting  Richard  S.  Newcombe 
and  James  G.  Smith  receivers  of  all  the  lines  and 
proper^  of  the  plaintiff  and  the  defendant,  or 
either  of  them,  situated  within  the  jurisdicuon 
fSSll  of  the  court.  The  same  persons  had  been  ap- 
pointed receivers  of  the  defendant,  Id  a  suit 
brou!;ht  by  one  Day  in  the  Supreme  Court  of 
the  State  of  New  York. 

In  March,  1885,  James  £.  Vane  filed  In 
the  suit  in  the  circuit  court  an  intervening 

Setition.  It  set  forth  that  in  June,  1884,  the 
efendant  had  employed  Vane  to  put  six  ad- 
ditional wires  on  and  along  the  telegraph 
poles  then  owned  by  the  defendant,  from 
Freeport,  Ohio,  to  Hammond,  Indiana,  aod 
to  attach  such  wires  to  the  proper  fixtures 
and  appendages  to  the  poles,  so  that  the  Com- 
pany might  have  six  additional,  independent 
wires  between  those  places,  aod  agreed  with 
Vane  to  pay  him,  as  compensation  for  the 
work,  $45  for  every  mile  of  wire  put  and 
strung  upon  the  poles,  the  defendant  agreeing 
to  furnish  all  of  the  wire  and  other  necessary 
material,  which  were  to  be  delivered  at  the 
nearest  distributive  point  along  the  route  of  the 
line,  and  to  pay  all  freightfor  their  shipment  to 
the  various  points  along  the  route,  and  to  de- 
liver them  to  Vane  free  of  any  charge  at  such 

Joints.  The  petition  further  alleged  that.  In 
une,  1884,  the  defendant  directed  vane  to  con- 
atruet  two  lines  Testwardlv  from  Hammond  io 
the  direction  of  Chicago,  lllioois;  that  he  pro- 
ceeded to  erect  and  construct  such  two  lines  to 
a  point  about  ten  miles  east  of  the  court-house 
In  Chicago;  that  thedefaadanthad  failed  to  pay 
the  frei^ta  on  the  wire  and  materials;  that 
Yane,  at  ita  request,  had  furoisbed  money 
to  pay  such  freights  aod  also  money  to  pur- 
chase necessary  materials  used  in  making 
the  line;  that  the  defendant  bad  committed 
other  breaches  of  Its  agreement  with  Vane,  and 
in  consequence  owed  him  a  large  sum  of  money: 
that  be  bad  executed  the  work  in  all  things  as 
directed  by  the  defendant;  that  when  he  had 
completed  the  six  lines  to  Lake  Station,  in  Lake 
Couo^,  Indiana,  the  defendant  owed  him  about 

J;i6,0(>0;  that  he  then  disconnected  the  six  wires 
rom  their  westerly  connections^  and  held  phys- 
ical poaaesahn  of  them,  tor  hli  own  protection; 
that  while  he  M>  held  tlMiB,  intbdraliocMuiect- 
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ed  condition,  the  receivers,  Newcombe  and 
Smith,  entered  into  the  following  agreement 
with  him,  in  consideration  that  be  would  allow 
the  lines  to  he  connected  with  other  lines  run- 
ning westerly  into  Chicago: 

"Chicago,  HI.,  Nov.  19th.  1884.  t***) 

"It  is  hereby  agreed  and  understood  that  the 
telegraph  wins  on  the  polea  cKf  The  Banker* 
and  Merchants'  Telegrq>h  Company  In  the  State 
of  Indiana,  which  were  strung  by  J.  £.  Vane, 
and  upon  which  be  claims  a  hen,  shall  be  con- 
nected up  with  the  wires  of  the  said  Company 
from  Hammond,  Indiana,  to  Chicago,  Illinois, 
now  oonatructed  and  to  be  constructed,  and 
shall  be  used  for  telegraph  business  by  the  re- 
ceivers of  said  Company;  bnt  it  is  also  expressly 
understood  that  such  use  of  said  wires  shall  not 
be  construed  in  any  way.  or  to  any  extent,  aa 
Impairing  or  interfering  with  the  lien  of  the 
said  Vaue  thereon. 

"Richard  8.  Newcombe, 
"Jas.  G.  Smith,  Heceivert." 

That  in  Septonber,  188^  be  caused  notice 
to  be  given  to  the  defendant  of  his  Intention  to 
hold  a  lien  upon  its  corporate  property  aiul 
eamioes,  for  all  work  and  labor  done  and  per- 
foroied  and  all  mooeys  advanced  by  him  to  and 
for  its  benefit,  at  its  lostance  and  request,  and 
for  that  purpose  filed  notices,  on  the  18th  aod 
19tb  of  September,  1884,  in  the  offices  of  tiie 
recorders  of  seven  counties  in  Indiana  through 
which  the  telegraph  line  runs,  the  notices  being 
dated  September  15th,  1684:  that  the  receivers 
also  owed  him  $1,898.33  for  work  which  he 
did  for  them  after  their  appointment.  In  con- 
necting said  wires  at  Lake  Station  and  Ham- 
mond with  their  westward  connections,  under 
which  employment  he  erected  and  completed 
the  wires  to  a  distance  of  attout  four  miles  from 
the  courthouse  in  Chicago,  auch  indebtedoeai 
including  also  the  purchase  by  him  of  a  large 
amount  of  materials  and  the  payment  of  freight 
bills,  and  the  doine  of  other  work;  and  that  the 
receivers  also  owed  him  other  moneys,  which 
he  had  paid  for  the  wages  aod  expenses  of  men 
who  performed  work  for  the  receivers  in  re- 
spect  of  the  telegraph  line,  between  December, 
1834,  and  February,  1885.  The  petition  prayed 
for  the  payment  of  the  claim  <»  Vane  out  of 
the  first  moneys  coming  bito  the  hands  of  Ifaa 
receivers,  as  a  superior  lien  toall  daimi  except 
those  of  a  like  class. 

The  lien  covered  by  the  notices  purported  to  [SSS] 
be  claimed  under  the  Act  of  the  Legislature  ^ 
Indiana  afiproved  March  18, 1877.  (Laws  of  In- 
diana of  1^7,  Special  Seasion,chap.8,  p.37;  also. 
Rev.  Stats. of  Indiana  of  1881,  gg  5386-6291.) 

Sections  1  and  3  of  the  Act  «f  1877,  being 
sections  5286  and  5387  of  the  Revised  Statutes, 
provide  as  follows: 

"Sso.  \.  Btit  mooted  by  tAo  Oenerai  Ataem- 
blv  of  the  State  of  Indiana,  That  the  employfa 
of  any  corporation  doing  business  In  this  State, 
whetDCT  organized  under  the  laws  of  this  State 
or  otherwlae,  shall  he  and  they  are  hereby  en- 
titled to  have  and  to  hold  a  first  and  prior  Hen 
upon  the  corporate  property  of  such  corpora- 
tion, and  the  earnings  thereof,  for  all  work 
and  labor  done  and  performed  by  such  em- 
ployes for  such  corporation,  from  the  date  of 
thdr  onployment  such  oorporatloB;  whlcb 
lien  shall  lie  prior  to  any  and  all  Ukis  created  or 
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acquired  subsequent  to  the  date  of  tbe  employ- 
meat  of  such  employls  by  such  corporaUoo. 
except  ad  Id  tbis  Act  provided. 

"Sec.  2.  Any  employe  wishing  to  acquire 
inch  lien  upon  tbe  corporate  property  of  aoy 
oorporatioD,  or  the  earoinn  thereof,  whethv 
bis  claim  be  due  or  not,  shall  file  Id  the  record- 
er's office  of  the  couDty  where  sucb  corporation 
is  located  or  doing  btuloess,  notice  of  bis  ioten- 
tion  to  bold  a  lien  upon  such  property  and  earn- 
ings aforesiaid,  for  tiie  amount  of  bis  claim,  set- 
Hog  forth  the  date  of  such  employmeot,  the 
name  of  the  corporatioa  and  the  amount  of 
snch  claim,  and  it  shall  be  the  duty  of  tbe  re- 
corder of  any  county,  wbeo  sucb  DOti<»  is  pre- 
sented for  record.to  record  tbe  same  in  tbe  record 
now  required  by  law  for  notice  of  mechanics' 
liens,  for  wliicL  be  shall  receive  tneoty-flve 
cents;  aod  the  lien  bo  created  shall  relate  to  tbe 
time  when  sucb  employ^  was  employed  brsuch 
corporation,  or  to  any  subsequent  date  auiing 
sucb  employment,  at  the  election  of  sucb  em- 
ployS,  and  shall  have  priority  over  all  liens  suf- 
fered or  created  thereafter,  except  other  em- 
ployes' liens,  over  which  there  shall  be  no  such 
priority;  Protided,  That  where  any  person, 
other  than  an  empIoy€,  shall  acquire  a  lien 
upon  tbe  corporate  property  of  any  corporation 
located  or  doing  business  in  this  State,  and  such 
[tC4]  Hen  remain  a  matter  of  record  for  a  period  of 
sixty  days,  in  any  county  In  this  State  where 
such  corporation  is  located  or  doing  busioess, 
and  no  lien  shall  have  been  acquired  by  any 
employs  of  such  corporation  duriog  that 
pcnod,  then  and  in  tbat  case  sucb  lien  so  cre- 
ated shall  have  i^loriiy  over  tbe  Uen  of  such 
employ^  in  the  county  where  sucb  corporation 
to  located  or  doing  business,  and  not  otherwise: 
Pntvided,  fvrtkar.  That  this  section  shall  not 
apply  to  any  lien  acquired  by  any  person  for 
purdiase  money." 

The  notices  of  lien  filed  liy  Vane  were  all  tn 
the  following  form,  the  name  of  the  county  be- 
ing different  in  each  caae: 

"De  Ealb  Coxmrv. 

"Notice  is  hereby  given  to  The  Bankers  and 
Merchants'  Telegraph  Company,  incorporated 
and  organized  under  tbe  laws  of  the  State  of  New 
York,  doing  business  in  the  County  ofDe  Kalb, 
tn  tbe  Stale  of  Indiana,  and  all  others  interested : 

"You  are  hereby  notified  that  I,  James  E. 
Vane,  hereby  intend  to  hold  a  lien  upon  tbe 
poles  and  wires  strung  thereon,  the  switeh- 
boards,  telegraph  Instruments  and  battery,  and 
all  other  fixtures  and  property  of  said  Com- 

Siny,  together  with  all  the  eaminffs  of  said 
ompany  io  said  County  of  De  Kalb.  I  hold 
this  uen  for  work  and  labor  done  and  performed 
and  materials  furnished  In  construction  of  their 
line  of  telegraph  (hrongb  said  cooDty,  awl  at 
their  special  iDBtance  and  request,  to  the  amount 
of  sixteen  thousand  dollars,  "rbe  labor  was 
performed  and  materials  furnished  on  and  after 
tbe  15lb  day  of  June,  1884.  Tbat  he  intends 
to  hold  this  lien  upon  all  the  poles,  wire  stning 
and  nnstruog,  switch-boards,  telegraph  instru- 
mentfl  and  batteries,  whether  in  use  or  not,  and 
■n  fixtures  and  property  belooging  to  said 
Company  in  sold  Counts  of  De  ^b,  together 
with  earnings  thereof,  nnttl  his  daim  is  paid 
and  satisfied. 
"September  IS.  1884.    Jamu  E.  VAm." 
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The  recovers  put  In  an  answer  to  the  petition, 
setting  up  that,  as  to  so  much  of  it  as  sought 
to  enforce  a  lien  upon  the  telegraph  property 
and  its  rents  and  incomes.  Vane  did  not  occu- 
py. In  his  transactions  with  the  defeoduit,  the  [SStt] 
relation  of  an  emplpyfi,  but  of  a  general  con* 
tractor,  and  was  not  entitled  to  clai  m  or  enforce 
a  lien;  tbat  he  was  not  entlUed  to  a  first  lien, 
because,  before  he  filed  hb  petition,  the  receiv- 
ers had  executed,  under  an  order  of  tbe  Su- 
preme Court  of  New  York  and  under  the  di- 
rection of  the  circuit  court,receivers'  certificates 
to  tbe  amount  of  |180,000,  to  be  used  in  the 
payment  of  tbe  debts  of  the  defendant,  and 
920,000  to  be  used  to  complete  tbe  construction 
of  its  telegraph  lines,  which  certificates  were 
made,  by  an  order  of  said  supreme  court,  dated 
November  8, 18B4,  and  an  order  of  the  circuit 
court,  dated  December  15,  1884,  a  first  charge 
and  lien  upon  all  tbe  property  of  tbe  defendant 
within  tbe  State  of  Indiana;  that,  in  pursuance 
of  those  orders,  the  receivers  bad  executed,  ac- 
knowledged anid  recorded  a  mortgage,  bearing 
date  November  7, 1684,  to  secure  the  payment 
of  the  receivers'  certiScates;  tbat  those  certifi- 
cates, to  tbe  amount  of  8160,000,  were  out- 
standiog  in  the  bands  of  persoos  who  took  tbem 
as  innocent  purchasers  without  notice;  and 
that,  long  before  the  rendering  of  the  advices 
bTVane,  tbe  defendant  had  executed,  acknowl- 
edged and  recorded  a  general  mortgace  upon 
all  its  property  in  Indiana,  as  well  as  the  other 
States  through  which  Its  lines  extended,  cover- 
ing its  francnises,  rents  and  profits,  to  secure 
an  issue  of  bonds  amounting  to  $10,000,000, 
which  were  outstanding,  tmpald  and  in  tbe 
bands  of  persons  who  took  the  same  for  value 
and  without  notice  of  any  equities  n^inat  tbe 
same.  A  replication  was  put  in  to  this  answer, 
and  on  the  l6th  of  May,  188.1,  tbe  petition  of 
Vftoe  was  referred  to  a  master  to  take  evidence 
and  report  the  same  with  bis  findings  thereon. 

On  the  80th  of  January,  1886,  the  master, 
hsTlng  taken  tbe  eridence  produced  hy  tbe 
parties,  filed  hto  report.  contalDiog  the  ftulow- 
Ing  statonents: 

"Mr.  Vane,  the  petitioner,  van  employed  by 
the  Telegraph  Company  to  put  on  arms  and  in- 
sulators and  to  string  additional  wires  on  the 
poles  of  the  Company  from  Freeport  Junction, 
Ohio,  to  Lake  Station,  Indiana,  a  distance  *oi 
248  miles,  for  |4S  per  mile.  The  Company 
agreed  to  furnish  and  deliver  to  Vane,  at  the 
nearest  accessible  railway  stations,  all  the  neces* 
sary  material  for  the  work.  Vaoe  was  to  do  or  [2S6] 
fumiah  the  labor  necessary  to  string  the  wir6s, 
etc.  He  did  tbe  work,  hiring  men  for  tbe  pur- 
pose and  assisting  in  person.  The  amount  ow- 
ing to  him  on  thU  account  Is  eleven  thousand 
one  hundred  and  sixty  dollars  (|11,160). 

"He  alao  pot  in  croes-arms  and  insulators 
and  nrung  lour  wires  tmm  Lake  Station  to 
Hammond,  rizteen  miles,  at  thirty-seven  dollars 
and  fifty  cents  per  mUe,  the  Company  furnish- 
ing material  and  Vane  doing  or  funushing  }he 
labor.  Tbe  amount  owing  to  falm  on  thia  ac- 
count is  six  hundred  dollus  ($600). 

"He  also  struiw  two  wires  from  Hammond 
to  the  Junction  of  the  Chicago  Board  of  Trade 
lines. miles,  at  $S0  per  mile,  for  wbldt  there 
is  due  him  five  hundred  and  sixty  dollars  ($5diD). 

"Duringtbe  progress  of  the  work  the  Compnny 
failed  to  furnish  tbe  material  as  it  was  reqaired, 
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•o  that  the  men  working  for  Vane  were  with- 
out employment  a  portion  of  the  time.  Vane 
asked  for  mstructioDS  and  was  directed  by  tbe 
Company  to  keep  bis  men  together  during  tbe 
d^y  thus  caused,  it  being  the  uDderstandiDg 
that  the  ComDany  would  pay  their  board  while 
they  were  wailing.  The  maater  la  of  the  opinion 
that  It  Is  to  be  fairly  inferred  ttota  tbe  evideDce 
that  the  Company  would  pay  for  tbe  time  thus 
lost,  Vane  being  required  to  pay  his  men  as  If 
Ibey  were  at  work. 

"Vane  also  made  some  advances  for  freight 
OD  material  shipped  to  him,  but  which  lie  could 
not  obtain  possession  of  until  tbe  freight  was 
paid.  He  also  paid  out  various  sums  of  money 
for  livery  hire,  telegrams,  etc.,  made  necessary 
by  tbe  Company's  failure  to  furnish  material 
promptly. 

"He  also  did  extra  work  on  tbe  line,  at  the 
request  of  tbe  Company  .which  was  not  covered 
bv  tbe  orieinal  agreement.  Tbe  amount  due 
him  for  thu  extra  work  and  for  the  time  of  bis 
men  lost  by  delay  is  |1,961.18.  Tbe  amount 
due  bim  for  cash  advanced  to  pay  freight,  llv- 
ery  hire,  telegrams,  etc..  is  f  I,%98.50. 

"August  11, 1884,  he  was  paid  $300;  Septem- 
ber 11,  |200;  total  credits,  $500. 

"Exhibit  No.  I,  which  was  filed  March  7, 
t«S7j  ]8S5,  contains  all  tbe  foregoing  Items  In  detail, 
and  has  been  audited  and  approved  by  the 
Company.  Tliere  Is  no  controversy  as  to  tbe 
amount.  The  only  real  question  Is  as  to  what 
preference  or  lien,  if  any,  baa  tbe  intervener. 

"Tbe  master  is  of  the  opinion  that,  in  doing 
this  work,  Mr.  Ynne  was  an  employ^  of  tbe 
Company,  within  the  meaning  of  section  6386, 
Revised  Statutes  of  Indiana  (1881).  He  has 
filed  bis  notice,  as  required  by  section  5287,  in 
tlie  counties  through  which  the  telegraph  is 
built.   This  Hen  covers  the  following  items: 

Wor  Btringlnv  wires,  240  mllee,  (45  per 

mtle    IIUM  00 

**  puttlnir  In  cr(i8s*Brm8  from  Lake 

Stscfon  to  Hammond   600  00 

**  ■trInKiDBSwireBlromHammondto 

Junction,  etc   580  00 

**  extra  work  and  delajr   JJU^Vl 
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Bal.  due  „  $18,771  U 

"I  find  and  report  that  be  has  no  Ilen  as  to 
tbe  sum  of  11,298.90  for  cash  paid  for  freight, 
livery,  etc 

"vane's  claim  accrued  prior  to  the  order 
made  by  the  Supreme  Court  of  New  York, 
November  3d.  1884,  authoriztog  tbe  issue  of 
$160,000  of  spieclul  receivers*  ceraflcates,  to  se- 
cure which  a  trust  deed  or  mortgage  was  exe- 
cuted, sod  I  report  and  find  that  for  said  sum 
of  $18,771.12  Vane  fs  entitled  to  priority  over 
the  lien  of  tbe  certificates  abore  named. 

"Vane  also  asserts  a  right  to  a  common-law 
lien,  which  lie  bases  on  the  following  facts, 
which  are  not  controverted;  Thecontractwith 
Vane  was  made  in  June,  1884.  November  18, 
1884,  the  work  was  practically  done,  but  tbe 
connections  were  not  made.  Mr.  Vane  kept 
possession  of  (he  wires  by  refusing  to  allow 
connections  to  be  made,  and  turned  the  ends  of 
the  wires  down  into  tbe  ground.  He  retained 
HBj  such  possession  until  November  20, 1884,  when 
he  delivered  possession  to  the  receivers,  with  an 
agreement  that  such  deliveiy  was  not  to  Impdr 
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any  rights  or  Hens  he  might  thus  have  by  virtue 
of  suco  possession.  He  had  such  possession 
when  tbe  order  allowing  the  Issue  of  receivers' 
certificates  was  made,  and  also  when  the  cer- 
tificates were  issued.  November  11,  1884.  I 
report  and  find  that,  by  perfecting  bf s  claim  for 
a  lien  under  the  Statute,  Hr.  Vane  waived  tbe 
right  he  bad,  if  any,  to  assert  hia  common-law 
lien. 

"  In  addition  there  is  due  to  Vane  from  tbe 
receivers,  for  work  done  for  them,  $1,898.88. 
The  work  was  done  after  tbe  certificates  were 
authorized  by  the  order  of  November  8, 1884, 
bnt  before  the  issue  of  the  certificates  Issued  by 
subsequent  orders.  I  report  and  find  that  for 
the  sum  last  named  Vane  should  be  postponed 
&S  to  tbe  Issue  of  $150,000  of  certificates,  but 
tbat  he  should  be  preferred  la  to  those  which 
were  subsequently  Issued." 

In  February,  1886,  the  receivers  filed  excep- 
tions to  the  report  of  the  master,  because  of  his 
allowance  to  vane  of  alien  for  the  $18,771.12, 
on  tbe  ground  that  he  was  an  employ^  of  tbe 
defendant,  within  tbe  meaning  of  section  6386. 
Tbe  exceptions  claimed  that  Vane  was  a  con- 
tractor In  his  agf^ment  with  tbe  defendant, 
and  not  Its  employ^;  tbat  tbe  Item  of  $600  for 
putting  In  cross-arms  was  not  covered  by  his 
notice  of  lien  nor  by  the  contract  under  which 
the  labor  was  performed,  and  that  be  had  no 
lienfortbatservlce:  and  they  made  a  like  claiia 
Id  regard  to  tbe  item  of  $1,951.12. 

Vane  filed  exceptions  to  the  report  because 
the  master  bad  found  tbat  he  was  not  entitled 
to  a  lien  for  tbe  $13,77^1.13,  paramount  to  the 
holders  of  receivers'  certificates  and  alt  other 
morlgai^  Hens;  and  bad  not  found  that  Vane 
was  entitled  to  a  paramount  Hen  over  all  such 
otber  liens  for  the  entire  amount  of  $15,069.62; 
and  had  deducted  tbe  $500  from  the  $14,271.18. 
and  not  from  the  $1,298.60;  snd  had  not 
avrarded  a  lien  for  the  $1,298.60. 

The  case  was  heard  on  these  exceptions  br 
Judge  Woods,  holding  the  circuit  court.  Hu 
opinion,  delivered  in  April,  1886(87  Fed.  Rep. 
636),  recites  tbe  material  findings  of  tbe  master,  rsssi 
and  then  says:  "In  tbe  opinion  of  the  court, 
the  petitioner  had  no  lien  at  common  law  or  is 
equity,  and  was  not  an  em  ploy  6  of  th€  Tel- 
egraph Company  within  tbe  meaning  of  tba 
Statute  referred  to  by  the  master.  That  Statute 
provides  tbat  tbe  employfis  of  any  corporation 
doing  business  In  this  State  .  .  .  shall  be  enti- 
tled to  have  snd  hold  a  first  and  prior  Hen  npoa 
the  corporate  property,  .  .  .  and  the  eaminga 
thereof,  for  all  work  and  labor  done  .  .  .  ^ 
such  employes  for  such  corporation.  To  be 
entitled  to  the  benefits  of  Uils  Statute,  «ad 
others  of  Hke  character  since  enacted.  I  think 
it  clear  tbat  the  employ^  must  have  been  a  serv- 
ant, bound  In  some  degree  at  least  to  the  duties 
of  a  servant,  and  not,  itke  the  petitioner,  a  mere 
contractor,  bound  only  to  produce  or  cause  to 
be  produced  a  certain  result,— a  result  of  lifbor, 
to  be  suro.— but  tne  to  dispose  of  his  own  tima 
and  personal  efforts  according  to  his  pleasure, 
without  responsibility  to  the  other  puty.  In 
respect  to  the  sums  found  due  tbe  petitioner,  the 
report  is  confirmed;  but,  to  the  allowance  6t  ft 
lien,  exceptions  stistidned." 

In  pursuance  of  this  decisioo,  tbe  court  made 
an  wda  overruling  the  exceptions  of  Vane, 
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toA  sustaining  m  much  of  the  ezccptioos  of  the 
receivers  aa  related  to  the  claim  for  a  lico  in 
favor  of  Vaoe,  but  cooflmiDK  the  report  as  to 
amounts  found  to  be  due  to  vane.  The  order 
•djudged  that  Vane  had  no  Uen  upon  the  prop- 
erty of  the  defendant  for  the  |15,069.62;  that 
that  sum  v/aa  a  general  floating  debt  of  the  de- 
fendant, not  entitled  to  any  priority;  but  that 
the  (1,898.88  was  a  valid  debt  of  the  receivers, 
payable  out  of  any  funds  in  their  bands  as  such, 
available  for  payment  of  the  debts  of  the  trust 
Vane  has  appealed  to  this  court  from  so  much 
of  Ibe  decree  as  disallows  his  claim  for  a  lien  for 
the  915,069.62.  and  ^m  the  overruliog  of  bis 
exceptioDs  and  the  sustaining  of  the  exceptions 
of  the  receivers. 

It  is  contended  for  Vane  that  he  has  a  lien 
under  section  1  of  the  Act  of  1877.  (Section 
SS86  of  the  Revised  Statutes.)  That  section 
gives  a  flrat  and  prior  lien  upon  the  corporate 
property  of  any  corporation  doing  business  in 
Indiana,  whether  organized  under  the  laws  of 
that  State  or  otherwise,  and  upon  the  earning*! 
of  such  corporation,  to  its  employes,  for  all 
work  and  labor  done  and  performed  by  tbem 
for  the  corporation,  from  tba  date  of  their  em- 
ployment by  it. 

It  seems  clear  to  us  that  Vane  was  a  contract- 
or with  the  Company,  and  not  an  employ^ 
within  the  meaning  of  the  Statute.  We  think 
12341  the  distinction  pointed  out  by  the  circuit  court 
b  a  sound  one,  namely,  that  to  be  an  employ^ 
within  the  meaning  of  the  Statute  Vane  "  must 
have  been  a  servant,  bound  in  some  degree  at 
least  to  the  duties  of  a  servant,  and  not,"  as  be 
was,  "amereosntractor,  bound  only  to  produce 
or  cause  to  be  produced  a  certain  result,— a  re- 
sult of  labor,  tobe  sure,— but  free  to  dispose  of 
his  own  time  and  personal  efforts  according  to 
bis  pleasure,  without  responsibility  to  the  ouier 
party.- 

It  Is  to  be  noticed  that  the  Statute  gives  alien 
to  employ£8  of  the  corporation  only  for  work 
and  latxir  done  and  performed  by  them  for  the 
corporation.  It  doea  not  give  a  lien  for  the 
value  of  materials  furnished,  nor  for  advances 
of  money  made.  It  is  confined  to  work  and 
labor  done  and  performed,  and  to  work  and 
labor  done  and  performed  by  eroployla  of  the 
corporation,  and  to  work  and  labor  done  and 
penonned  br  amployfis  of  the  corporation  for 
the  fxnporanon. 

Id  thia  respect  tbere  is  a  marked  difference 
between  the  provisions  of  section  5286  and  the 
nrovisions  of  section  IS  of  the  Act  of  March  8, 
1870  <Lawa  of  1879,  p.  32;  section  5471  of  the 
Bevised  Statutes  of  1881).  which  gives  a  Uen,  In 
«oal  mines,  on  the  mine  "  and  all  machinery 
and  llxturea  connected  therevrith.  including 
■Galea,  coal-bank  cars,  and  eveirtbing  used  in 
and  about  the  mine,"  to  "the  miners  and  otber 
persons  employed  and  working  in  and  about  the 
mioea,  ana  ue  owners  of  the  land  or  other 
panODS  InteRBted  in  the  lental  or  royaltv  on  the 
«oal  mined  therein,''  "forworic  and  labor  per- 
fbrmed  within  two  mcmths,  and  the  owner  of 
tbe  land,  for  royal^  on  coal  taken  out  from 
under  hia  land,  for  any  length  of  time  not  ex- 
ceeding two  montha.''^  This  Miners'  Statute 
gives  ft  Hen  to  all  persons  "emplojred  and 
votklBg  In  and  about  the  mines,"  for  woik  and 
labor  pof  ormed  by  tbem,  without  alatlng  that 
thtf  mnat  bs  majiaftt  of  tbe  ownen  a  the 
lU  V.& 


mine,  or  of  the  persons  working  it,  or  of  the 
persons  owning  llie  machinery  and  fixtures, 
and  without  stating  that  tbey  may  not  be 
persona  working  in  and  about  llie  miue  em- 
ployed by  a>utractors  doing  work  under  con- 
tract for  the  owners  of  the  mine  or  for  the 
owners  of  the  machinery  and  fixtures. 

The  general  Mechanics'  Lien  Law  of  Indiana 
(section  5293  of  the  Revised  Statutes  of  1831),  [2361 
subsequently  re-enacted  by  the  Act  of  ttlarcb  0, 
1888  (Lawa  of  1888,  p.  140),  provided  that 
"mechanics,  and  ail  persons  performing  tabor 
or  furnishing  materials  for  tlie  construclion  or 
repair,  or  who  may  have  fumis'ied  any  engine 
or  other  machinery  For  any  mill,  distillery  or 
other  manuCactory,  may  have  a  lien  .separately 
or  jointly  upon  the  building  which  tlicy  may 
have  constructed  or  repaired,  or  upon  any 
buttdings,  mill,  distillery  or  other  manufactory 
for  which  they  may  have  furnished  materials 
of  any  description,  and  on  the  interest  of  the 
owner  in  the  lot  or  land  on  wbich  it  stands,  to 
tlie  extent  of  tbe  value  of  any  labor  dooe  or 
materials  furnished,  or  for  both."  This  Me- 
chanics' Lien  Statute  gives  a  lieu  upon  a  build- 
ing to  all  persons  who  perform  labor  or  furnish 
maieriala  for  the  construction  or  repair  of  the 
building,  even  though  they  do  it  under  a  con- 
tract, and  is  not  confined  to  employes  of  tbe 
owner  of  the  building;  and  it  also  gives  a  lieu 
upon  a  manufactory  to  persons  who  may  bave 
furnished  machinery  or  materials  for  the  man- 
ufactory, even  though  tbey  may  bave  d<jnc  so 
under  contract  with  the  owner  of  the  manufac- 
tory or  under  contract  with  the  contractor  with 
such  owner. 

The  Supreme  Court  of  Indiana,  in  Cblter  v. 
PYeae,  45  Ind.  96,  in  1873,  in  construing  that 
Statute,  which  was  section  647  of  tbe  thi-n  ex- 
isting Bevised  Statutes,  held  that  a  person  who 
furnished  materials,  not  to  tbe  owner,  but  to 
the  coDtra<tor,  for  the  erection  of  a  new  build- 
ing, could  acquire  and  enforce  a  lien  on  the 
building,  and  on  the  interest  of  the  owner  of 
the  land  on  wbich  the  buildinj;  stood,  to  the 
extent  of  the  value  of  tbe  materials  fc'-nished. 

In  view  of  these  provisions  of  other  lien  stat- 
utes of  Indiana,  tbe  limited  language  of  section 
5286  is  very  marked,  and  justifies  tbe  interpre- 
tation that  the  provisions  of  that  section  arc  to 
be  confined  to  a  special  class  of  persons.  It  is 
a  rule  of  Interpretation  recognized  by  tbe  Su- 
preme Court  of  Indiana,  in  Stout  v.  Grant 
Qmnty,  107  Ind.  848.  848  [5  WesL  Rep.  635], 
that  "in  cases  of  doubt  or  uncertainty.  Acts  m 
pari  maieria,  passed  either  before  or  after, 
and  whether  repealed  or  still  in  force,  may  be 
referred  to  in  order  to  discern  tbe  intent  of  the 
Legislature  in  the  use  of  particular  terms,  or  in 
tbe  enactment  of  particular  provisions;  and,  fSS61 
within  the  reason  of  the  same  rule,  contem-  ' 
poraneous  legislation,  not  precisely  in  pari 
materia,  may  be  referred  to  for  the  same  pur- 
pose," 

"nie  view  above  taken  ol  the  Statute  und« 
conaideratlon  is  supported  by  adjudged  caaes. 
In  Aikin  v.  Wamn,  24  K.  Y.  m.  &  1802,  it 
was  held  that  a  contractor  for  the  construction 
of  part  of  a  railroad  waa  not  a  laborer  or  serv- 
ant, within  tbe  provision  of  the  General  Bail- 
Nftd  Act  of  New  York,  making  atockholdeia 
of  a  radroad  owpontion  peraonaUj'liable  "for 
•U  tbe  debts  due  or  owli^  to  any  of  Us  ImUx- 
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en  and  ■ervoms,  for  MrTlces  performed  for 
•uch  corporation."  „  .  -™, 

In  Mvnger  v.  Lenrwf.  83  Wis.  Ml,in  1878, 
tinder  a  statute  -which  gave  a  Hen  on  logs  or 
Umber.for  the  amount  due  for  hte  labor  or  aerv- 
icea  to  any  petaon  who  did  or  performed  any 
work  or  aervicea  In  cutting,  felling,  hauling, 
driving,  running,  rafting,  booming,  cribbing 
or  towing  such  logs  or  timber,  it  wm  held  that 
aucb  person  was  entitled  to  such  lien,  not  only 
when  employed  by  the  owner  of  the  logs  or  of 
the  land  from  which  they  were  cut,  but  also 
when  employed  by  a  contractor  under  auch 
owner.  Tlie  court  waa  of  the  opinion  that  the 
LegislataTe  intended  to  give  the  lien  absolutely 
to  tbe  laborer,  regardlesa  of  the  question 
whether  be  had  rendered  the  aervicea  undev-  a 
contract  with  the  general  owner  or  not.  This 
decision  was  based  upon  the  spedal  language 
of  tbe  statute,  in  not  excluding  a  person  em 
nloved  bv  a  contractor. 

*^  ta  Wakefieid  v.  Fargo,  00  N.  T.  218.  in  1888, 
It  was  held  that  a  person  employed  hy  a  cor 
poration,  at  a  yearly  salary,  as  a  l)ook  keeper 
and  general  manager,  was  not  a  laborer,  serv- 
ant or  apprentice,  within  the  provisions  of  a 
statute  of  New  York  making  the  stockbolders 
of  tbe  corporation  "liable  for  all  debtatbat  may 
be  due  and  owing  to  tbdr  laborer*,  aervants 
and  apprentices  for  services  performed  for  such 
corporation."  Tbe  view  taken  by  the  court 
waa  that  the  services  referred  to  were  menial  or 
manual  aervicea;  that  he  who  performed  them 
must  be  of  a  class  who  usually  looked  to  the 
reward  of  a  day's  labor  or  service  for  Immedi- 
ate or  present  support,f  rom  whom  the  company 
did  not  expect  credit,  and  to  whom  tta  future 
ability  to  pay  wasof  no  consequence,— one  who 
12371  responsible  for  no  independent  action,  but 
who  did  a  day's  work  of  a  stated  job  under  the 
direction  of  asuperior;  that  the  word  "servant" 
must  be  limiteia  by  the  more  specific  words 
"laborer"  and  "apprentice,"  with  which  It  was 
•aaociated,  and  be  held  to  comprehend  only 
penona  petforming  tbe  lame  kind  of  service 
fbat  was  due  from  laborers  and  apprentices; 
and  that  a  general  manager  was  not  Qutdgm 
oenerit  with  an  apprentice  or  laborer. 

In  Ovrtify  v.  Atlantic  eft  O.  W.  R.  Co.  58  N. 
T.  868,  in  1874,  a  case  relied  on  by  the  appel- 
lant, a  receiver  of  a  railroad  company  was  di- 
rected l»r  an  order  of  court  to  pay  out  of 
moneya  m  his  hands  "arrearages  owing  to  tbe 
laborers  and  employes"  of  the  company  "for 
labor  and  aervicea  actually  done  in  connection 
with"  U>e  company's  road.  Claim  waa  made 
by  a  counsellor-a^law  for  profeadonal  services 
as  counsel  for  the  railroad  oompamy,  renoered 
prior  to  the  appdntment  of  the  receiver.  The 
oneaiion  nlaed  waa  whether  the  language  of 
tbe  order  covered  employee  who  had  not  oeen 
In  Uie  stated  and  regular  employment  of  the 
company.  The  court  held  that,  in  view  of  the 
apecul  language  of  the  order,  it  included 
Ibe  claim  for  tbe  profesaional  aervicea.  It  ap- 
peared that  the  order  waa  made  aathe  leaultof 
negotiations  in  regard  to  which  the  counsel  un- 
der whose  advice  the  order  was  obtained  testi- 
fied that  the  word  "employ^"  was  used  in  the 
negotlaUons  "not  in  any  particular  or  atrlct 
sense,  but  according  to  lis  ordinary  and  general 
meaning,  as  Incloding  attorney's  compensation 
•a  well  as  thai  of  other  penona  emi^o^  by  the 


corporation."  The  declsltxi  appears  to  have 
gone  upon  the  ground  that  the  person  who 
made  the  claim  bad  rendered  "aervires"  in 
connection  with  tbe  railroad,  and  was  conse- 
quently an  employ*  within  tbe  meaning  of  the 

We  are  therefore  of  opinion  that  Vane  had 
no  lien  under  the  Act  of  March,  1877  (sectjon 
0380  of  tbe  Revised  Statutes). 

It  la  further  contended  that  Vane  bad  a  two 
by  virtue  of  the  general  Mecbaoica'  Lien  Law, 
before  referred  to,  which  was  re-enacted  by  the 


Act  of  March  6, 1883  (Laws  of  1688,  p.  140; 
EUiotf  B  Supplement  of  1889.  1688  and  1690). 
in  the  following  language: 

'•Qwcjz\ov  1.  BtittnaeUdJiyiheOenma  A9- 
$mbtuofths  State  of  Indiana.  That  mechanic*,  '  ' 
and  all  persons  performing  labor  or  furnishing 
material  or  machinery  for  erecting,  altering, 
repairing  or  removing  any  house,  mill,  manu- 
factory or  other  building,  bridge,  reservoir, 
system  of  water-works  or  other  structure,  may 
have  a  lien,  separately  or  Jointly,  upon  the 
house,  mill,  manufactory  or  other  building, 
bridge,  reservoir,  system  of  water-works  or 
other  structure,  which  they  may  have  erected, 
altered,  repaired  or  removed,  or  for  which  they 
may  have  furnished  material  or  machinery  of 
any  description,  and  on  the  interest  of  the 
owner  of  the  lot  or  land  on  which  it  stands,  or 
with  which  It  is  ooDuecled,  to  the  extent  of  the 
value  of  any  labor  done  ot  materials  or  machin- 
ery furnished,  or  both." 

"8ec.  S.  Any  person  wishing  to  acquire 
such  lien  upon  any  property,  whether  his  claim 
be  due  or  not,  shall  file  in  tbe  recorder's  office 
of  the  county,  at  any  time  within  sixty  daya 
after  tbe  p^orming  Of  auch  labor  or  furnisb- 
Ing  such  materials  or  machinery,  notice  of  hi* 
intention  to  hold  a  lien  upon  such  property  for 
the  amount  of  his  claim,  specifically  setting 
forth  therein  the  amount  claimed,  and  giving  ft 
substantia]  description  o*  such  lot  or  land  on 
which  the  house,  mill,  manufactory  or  other 
building,  bridge,  reservoir,  system  of  waters 
works  or  other  structure  may  stand  or  be  con- 
nected with,  or  to  which  it  may  bo  removed. 
Any  description  of  the  lot  or  land  in  a  notice  of 
lien  will  be  sufficient,  if,  from  such  description 
or  any  reference  therein,  tbe  lot  or  land  can  be 
Ideotified." 

In  regard  to  this  It  is  sufficient  to  say  that 
tbe  notice  of  lien  filed  by  Vane  in  September, 
1884,  did  not  comply  with  section  8  of  the 
Statute,  In  regard  to  a  description  of  the  "lot 
or  land"  on  which  the  structure  stood  upon 
which  be  claimed  a  11«J. 

A  common-law  lien  and  an  equitable  lien  an 
also  claimed.  As  to  tbe  common-law  lien  the 
master  reported  "that,  by  perfecting  his  claim 
for  a  lien  under  the  Statute,  Mr.  Vane  waived 
tbe  right  he  bad,  if  any,  to  assert  bis  common- 
law  Ifen."  We  concur  In  thia  view,  aa  to  Uw 
personal  property  and  earnings  of  the  corpora- 
tion.  As  to  the  poles  and  wirea,  they  werereal 
estate  on  which  there  could  be  no  lien  at  com-  rm9U\ 
mon  law.  In  addition  to  this,  Vane  gave  up  lw»J 
any  right  he  had  to  a  common-law  lien  as  to 
the  wma,  by  giving  up  possession  of  them  on 
November  19, 1884.  The  lira  referred  to  In  tbe 
paoer  of  that  date,  signed  by  tbe  ncetvci^  m 
aUoi  claimed  by  Vane,  ma  tbe  lUtnloiy  UeD 
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which  he  bad  attempted  to  mean  hj  hli  ootlce 
dated  September  16,  1884.  Not  do  we  tee  &ny 
ground  for  saying  ^at  he  had  or  retaioed  ao 
equitable  Hen. 

It  is  aUo  claimed  that  the  iDstniment  of  Nov- 
ember 19, 1884,  fixed  a  lien  upon  the  property. 
We  do  Dot  eo  understand  it.  It  conferred  no 
new  right  upon  Vane.  It  only  refen  to  such 
lien,  if  any,  as  existed, — to  a  uen  claimed  by 
him.  Where  it  Bpe^  of  "the  Hen  of  the  said 
Vaotf,"  ft  refeis  to  wbat  it  bad  before  gpoken 
of  as  the  lien  claimed  by  blm.  The  purport  of 
tbe  paper  is  simiriv  that  the  use  of  tbe  wires  by 
the  receivers  shall  not  be  construed  as  impair- 
ing or  interfering  with  the  lien  clalmea  by 
Vane,  that  is,  with  any  Um  which  exiated  un- 
der the  Statute  under  which  he  had  given  and 
filed  bis  notices,  dated  Septonber  16, 1881 

l«8«J  BZR4.  D.  FBTTTS  bt  al..         in  Brr.. 

«. 

GEORGE  W.  PALMER. 

flee  8.  C  Reporter's  ed.  28^-200.) 

Ovtwef/anee  to  foreign  corporation,  whennetwid 
bff  reaton  o/failure  to  eomply  teith  ttate  faw 
''ipenaUy—forfeituTt  <^  Imida  not  impoted — 
8lat$ on^f  earn  olifeet~~guettion  notraimiicol- 

L  A  aoBvaynoe  of  Ocritnado  teal  propartr  to  a 
Mfrmil  ooyponrtlpD  Ja  not  voM  baouiH  it  aas 
not  oomplted  with  the  requlrementi  of  Uie  Colo- 
■ndo  OoustttuUon  and  laws,  that  a  ooiporatlon 
cannot  do  busbKBS  In  that  State  without  a  place 
of  baiuea  and  an  acent  tn  the  State,  nor  wttbout 
flllns  a  oertlfleatedeelgnatlnK  suah  place  and  sutdi 
venL 

1.  Tbe  oDir  peaeltr  preaorlbed  bj  the  statutes  of 
Oolwado  for  a  foreten  eorpoiatlon,  oarryfog  on 
buslnaM  In  that  State  before  It  hM  the  right  to  do 
■0,  Is  that  Its  offlcers  and  egents  are  peraonalljr 
liable  upOD  Its  ooDtTsota  made  before  suob  right 
has  been  acquired. 

I.  Tbe  addmonal  peoalt?  of  the  forfeiture  to  the 
grantor,  or  those  ohUming  under  him.  of  tbelaoda 
In  such  State  oonvered  to  suob  for^gn  ompora- 
Uon  tMtore  It  has  aottnlrad  the  right  to  do  bnl- 
neai  In  tbeBtat^  le  not  Unpoeed. 

a.  Where  a  oorptwatlon  to  tnoompetent  hr  Its  char> 
ter  to  take  a  title  to  real  estate,  a  oonveyaoce  to 
It  Is  not  voM,  but  only  voidable,  and  the  sover- 
elgn  ahue  ean  object.  It  is  valid  nntU  assailed  la 
a  direct  proceeding  Instituted  for  that  purpose. 

L  The  question  whether  a  oorpo ration  has  taken 
title  to  real  estate  for  purposes  not  suthorlaed  1^ 
law,  <H>  In  excess  of  the  quantity'  pmnltted  hj  tia 
ehniter,  eonoems  oaly  the  State.  It  eannot  be 
talMt  coUater&Ur  by  prirata  peraons  unless  there 
be  loinathinc  ta  tha  Statute  autborlilng  ttem  to 
do  ao. 

ERROR  to  the  Circuit  Court  of  tbe  United 
J.  Sutei  for  the  District  of  Colorado  to  review 
a  Judgment  in  favor  of  the  plaintiff,  George  W. 
Palnwr,  fOT  the  possession  of  real  property  la 
GUpin  OooDty,  Colorado.  RaermL 
The  facu  are  stated  in  the  opinion. 

JKissra  !■.  C  Boekw^  S.  A.  Bqftiotdt 
and  Bertrom  SOU,  for  plaintiffs  in 


The  deed  made  by  Grosbon  to  the  Com$to<A 
Mining  Company,  whereby  the  grantor  assumed 
to  convey  tbe  property  in  dispute,  was  not  void, 
because  tbe  company  had  not,  as  a  foreign  cor- 
poration, observed  the  ConstitutloD  and  statu- 
tory requirements  in  Uiat  behalf  imposed  upon 
such  corporatiODS  before  they  were  authorized 
to  do  buiineM  within  the  8tf.te  of  Colorado. 

HafrU  T.  Xunfub,  68  U.  8.  IS  How.  79  (18: 
eOl);  ttbunotdt  T.  mnt  Nat.  Bank,  tlS  U.  S. 
4US  (28:  78»;  Union  Nat.  Bank  v.  MaWiem,  96 
n.  8.  628  (25: 190);  National  Bank  ef  Qenttu  t. 
Whitney,  103  U.  8.  99(26:44S);5t0^v.  LeMng. 
wett,  106  U.  8.  S  (26: 988);  The  Manittte,  6  VIm. 
881;  Bamet  r.  Buddard,  4  West.  Rep.  184, 117 
ni.887. 

The  conveyance  Is  good  unless  tbe  State  In- 
terferes. 

Croti  V.  DeVaOe,  68  U.  8.  1  Wall.  1,  18  (17: 
616,  618);  Firmuon  v.  NnitU,  61  Cal.  866;  Baira 
V.  Bank  of  Washington,  11  Berg.  &  R.  411;  UO' 
ntre  v.  UUlegaa,  7  Serg.  &  R  818;  Banki  t 
Pintiavt,  3  Rand.  (Va.)  186. 

Mr.  iomvph  Sh^pen,  for  defendant  in  er- 
ror: 

A  State  can  prohibit  foreign  corporationa 
from  purchadngand  holdingteal  estate  within 
its  Hmita. 

Story's  Conflict  of  Laws,  427,  428;  Pavt 
V.  Virginia,  76  U.  8. 8  Wall.  168(19: 857);  Du>- 
Mt  T.  CAAvue,  77  U.  B.  10  Wall.  416  (19: 978); 
U.  8.  T.  Atr,  94  U.  S.  816  (84: 192);  American 
d  F.  Chrittian  Union  v.  Fount,  101  U.  8. 869 
CiS:  888);  Thtmpton  v.  Waters,  26  Mich.  214; 
Carrott  V.  Bast  8t.  Louis,  67  Dl.  668;  Stark- 
weather V.  American  Bible  8oc.  72  111.  50;  Sem- 
pte  V.  Bankqf  British  OolumMa,  5  Sawy.  88, 
894:  Canada  Sottthem  R,  Co.  v.  Odthard,  109 
U.  S.  687  (27;  1024);  ROfe  v.  Bundle.  108  U.  &, 
226^:889);  Baltimore  dO.B.  Co.  v.  Soontt, 
104  U.  S.  11  ra6: 644);  Bankof  Augusta  v.  Sarle, 
88  U.  S.  18  Pet.  619,  688  (10:274);  New  Tork 
Dry  Dock  v.  Hicks,  5  McLean,  111. 

A  State  may  prescribe  the  terms  upon  which 
a  foreign  corporation  shall  be  allowed  to  cany 
on  its  business  in  the  State. 

Cooper  Mfg.  Go.  v.  Ferguson,  118  U.  S.  782  (28: 
1188);  PhiladdjAia  Fire  Asso.  v.  Nete  Tork,  119 
U.  S.  Ill  (30: 844);  Pimbina  0.  S.  Min.  A  Mill- 
ing Co.  V.  Pennsylvania,  126U.  3. 181  (81:«60). 

Colorado,  by  its  Constitution  and  statutes, 

Erobibited  any  foreign  corporation  from  doin^ 
usiness  (which  Included  purchasing  and  hold- 
ing real  estate)  in  that  State,  except  upon  com- 
pliance  with  certain  oonditwna. 

Cooper  Mfg.  Co.  v.  F^rguem.  118  U.  S.  727  (98: 
1187):  Re  Vomstock,  8  Sawy.  218;  Bank <^  Brit- 
OA  OMufflMa  t.  Page,  6  Or.  481 ;  Utley  v.  Otairh- 
Gardner  Lode  Min.  Co.  4  Colo.  869;  Northaest- 
em  Mut.  L.  Ins.  Co.  v.  OverhoU,  4  DUl.  287; 
Franklin  Int.  Co.  v.  Louisville  S  A.  Packet  Co. 
9  Bush  (Ky.)  690;  Otneinnatt  Mut.  BeaUh 
Assur.  Co.  V.  Itosenthat,  66  HI.  85;  Bising  8un 
Ins.  Co.  V.  daughter,  20  lod.  620. 

The  CotnstocK  Hiniag  Company  had  noi  the 
legal  capacity  to  purchase  or  hold  or  oonv^ 
real  atata  in  the  State  of  Colorado. 

Boyee  v.  8t.  louis.  29  Barb.  660 ;  Btarkteeather 
T.  American  BiUe  soe.  73  lU.  60;  Zand  Grant 
R.  d  Trust  Oo.  v.  Oaffej/  Count]/.  6  Ean.  845; 
8  Washburn,  Real  noperty,  688;  Bundy  r. 
BifduU,  89  Barb.  81;  Jaekeen^.  writ,  8  Johns, 
888;  Eofnbedt    We^troek,  9  Johns.  74;  BuMek 
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T.  Seovil,  9  m.  180;  Rusadt  v.  Topping,  5  Mc- 
Lean, 194;  AoKell  &  Ames  on  Corp,  §  152;  Bay- 
ward  V.  Datidton,  41  Ind.  214;  Zami  t.  LamA, 
<  Bias.  420. 

Plaintiff,  as  eraotee  of  Onwhon,  can  assert 
tbe  {nvnlidity  of  said  prior  conveyance  to  said 
<x)r;}oratioa,  and  tbe  deed  of  trust  made  by  said 
corporation,  and  is  eotitled  to  recover  in  this 
action. 

Keen  t.  Coleman,  80  Pa.  801;  LovieU  v.  Dan- 
idt.2  Gray,  168;  TltoTM  v.  TraveUn"  Ira.  Oo. 
80  Pa.  26;  Bigclow  on  Estoppel,  868: 3  Poisons 
on  Contrncts,  799  .  A}^it  r.  Omaha  Smdting  A 
Bff.  Co.  4  Neb.  416. 

The  deed  does  not  stop  the  grantor,  as  estop- 
pel by  deed  must  be  by  a  valid  deed. 

Bigelow  on  Estoppel,  Part  II,  cm;  I^Ut 
T.  WdrnttiA,  129  Mass.  469;  Gaffreji-w,  Dudgeon, 
88  Tnd.  512,  530. 

Tbere  can  be  no  estoppel  In  opposition  to  a 
public  statute. 

Fairtitle  v.  Gilberl.  2  T  R.  168;  Bank  of  U. 
S.  V.  Oieen»,  27  U.  S.  2  PeL  688  (7: 508);  Fouler 
T.  SeuUjf,  73  Pa.  466. 

[283]  Mr,  Juitiee  BmrlMM  delivered  tbe  opInioD 
of  tbe  court: 

This  is  an  action  in  tbe  nature  of  ejectment 
to  recover  tbe  possession  of  certain  real  prop- 
erty in  Gilpin  County,  Colorado,  namely,  the 
North  Comstock,  Grand  View,  Clipper  and 

1284]  Comstock  lodes,  and  a  building  lot  ta  Central 
City,  io  the  same  county,  together  with  tbe 
dwellinff-bouse  thereon,  the  fee  and  possession 
of  all  which  propertv  were  claimed  by  tbe  plain- 
tiff, tbe  present  deiendant  in  error.  The  de- 
fendants admitted  ihelr  possession  of  the  prem- 
ises described  in  the  complaint,  except  tbe 
Clipper  lode,  acd  alleeed  their  ownership  aad 
ricbt  of  possession  of  the  other  property.  They 
dtolinctly  disclaimed  all  interest  in  tbe  Clipper 
lode,  aod  denied  tbat  they  were  or  bad  ever 
been  in  possession  of  it.  A  trial  by  jury  was 
waived  in  writing  by  the  parties,  and  tbe  case 
was  heard  on  an  agreed  statement  of  facts,  upon 
which  the  court  was  asked  to  declare  the  law 
sod  enter  judgment  accordingly.  Judgment 
was  rendered  in  favor  of  tbe  plaintiff  for  tbe 
possession  of  all  tbe  property  described  Id  the 
complaint,  including  the  Clipper  lode.  The 
qnestion  to  be'determined  Is  whether  the  judg- 
ment is  supported  by  the  agreed  facts. 

These  facts  are  in  substance  as  follows:  The 
■common  source  of  title  is  William  Groshon, 
who,  OD  tbe  16tb  of  June,  1877.  at  Central  City, 
in  the  State  of  Colorado,  conveyed,  with  war- 
ranty, all  tbe  property  described  in  the  com- 
plaint, to  tbe  Comstock  Mining  Company,  a 
corporation  organized  under  the  laws  of  Mis- 
Bouri  for  tbe  purpose  of  carrying  on  mining 
business,  and  with  the  object,  expressed  in  its 
arliclcs  of  incorporation,  of  purcbasiDg,  owning 
and  controlling  mining  property,  both  real  ana 

Sersonat,  in  tbe  State  of  Colorado,  and  of  con- 
ucting  a  mining  business  therewith.  This 
deed  was  duly  recorded  in  the  proper  local 
office  on  tbe  2Sth  of  June,  1877.  Before  tbe 
purchase  from  Groshon  tbe  company  was  en- 
gaged in  tbe  prosecution  of  its  mining  business 
at  and  near  Central  City,  where  ft  established 
u  office. 

On  the  day  of  tbe  execution  of  Groshon's 
«18 
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deed,  the  company  made  to  Ezra  D.  Fritts  its 
three  promissory  notes,  aggregating  thirty  thou- 
sand dollars,  woicb  were  intended  to  be  used 
and  were  used  in  part  payment  of  the  price  of 
the  property  conveyed  to  it;  and,  in  order  to 
secure  tbe  payment  of  the  notes,  it  executed  to 
Thatcher,  as  trustee,  a  deed  of  trust  upon  the 
property,  except  the  Clipper  lode,  conditioned 
that  on  default  in  tbe  payment  of  either  of  tbe 
notes,  or  the  interest  thereon,  tbe  trustee  might  [28SJ 
sell  and  dispose  of  tbe  said  mininr  property. 
That  deed  of  trust  was  duly  recoraed  on  the 
26tb  of  June,  1877. 

On  tbe  5tb  of  January,  1878,  default  having 
occurred  in  the  payment  of  the  notes,  the  deed 
of  trust  was  foreclosed  under  the  power  of  sale 
contained  in  it,  and  on  that  day  Thatcher  exe* 
cuted,  acknowledged  aod  dchvered  bis  deed 
for  all  said  real  estate  and  roiningproperty  (ex- 
cept the  Clipper  lode)  to  Fritts.  That  deed  was 
duly  recordea  January  7,  1878. 

The  defendants  claimed  title  and  possession 
by  virtue  of  divers  mesne  conveyances,  in  due 
form,  from  the  company  and  its  assigns  under 
the  above  deed  of  trust,  for  all  of  tbe  property, 
excepting  the  Clipper  lode,  which  has  never 
been  conveyed  by  it. 

On  the  IStb  of  April,  1878.  Gnnhon  executed, 
acknowledged  and  delivered  bis  deed  of  quit- 
claim of  air  tbe  real  estate  and  mining  proi^rty 
in  the  complaint  described  to  Samuel  8.  Porter. 
That  deed  was  delivered  to  Porter  on  the  30Ui 
of  May,  1878,  but  has  never  been  recorded. 
Tbe  latter jby  bis  deed  of  quit-claim,  executed 
May  20, 1876,  conveyed  to  defendant  Palmer. 
The  latter  deed  was  delivered  to  tbe  grantee  on 
the  2Sth  of  May.  1878,  but  it  remains  unrecord- 
ed. Afterwards,  June  28,  1879,  Palmer  filed 
in  the  office  of  the  clerk  and  recorder  of  the 
county  where  the  property  is  situated  notice, 
accordiog  to  law,  of  the  tninging  of  this  suit, 
aod  tbe  object  thereof. 

Tbe  Comstock  Mining  Company  at  tbe  time 
of  its  purchase  from  Groshon  had  not,  nor  has 
it  since  that  time,  complied  or  attempted  to 
comply  with  section  ten  of  article  fifteen  of  the 
ConstitutioD  of  Colorad*^  nor  with  sections 
twen^-tbree  and  twenty-four  of  chapter  nine- 
teen of  tbe  General  Lawa  of  tbat  State,  other- 
wise known  as  sections  280  and  261  of  chapter 
19  of  the  General  Statutes  of  Colorado,  1888. 
prescribing  the  terms  and  conditioDa  npon 
which  foreign  oorporatloDa  may  dobnslnesa  io 
tbat  State. 

A  copy  of  tbe  Incorporation  Laws  of  Missouri, 
under  which  this  company  was  organized,  was, 
at  the  time  of  Its  organization,  on  file  in  the 
office  of  tbe  Secretary  of  State  of  Colorado,  but  [886] 
was  not  filed  by  It.  Iti  articles  of  incorpora- 
tion were  filed  in  tbe  office  of  tbe  clerk  and  re- 
corder for  Gilpin  County,  where  its  huslnesa 
interests  were  located,  on  August  10, 1877.  and 
a  copy  of  the  Incorporatltm  Laws  of  Missouri, 
under  wblcb  tbe  company  was  orfnnind,  was 
also  on  file  in  the  same  office  at  and  after  the 
time  the  company  waa  organized. 

Tbe  defenoants,  during  tbe  time  of  their  pos- 
session of  tbe  property,  have  held  tbe  same  in 
good  faith  under  tbe  above  deeds,  and  have 
paid  taxes  legally  assessed  and  levied  upon  it, 
to  tbe  amount  of  $400;  and  plaintiff  has  paid 
DO  taxes  thereon.  Ttuj  have  put  improre- 
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DWnto  upon  tb«  iwoperty,  ia  the  way  of  build- 
In?  and  repairiog  the  dwelling-house  described 
In  the  complaint,  of  the  value  of  $350. 

it  is  clear,  from  the  facts  agreed,  that  tbe 
object  of  Qrosbon's  conveyance  to  the  Comstock 
Jf  ining  Company  was  to  pass  to  that  corpora- 
UoD  whaiever  ioterest  he  bad  in  the  pA)perty. 
It  ii  equally  clear  that  UDder  the  trust  deed  to 
Tbatcuer,  the  sale  and  conveyance  to  Fritta, 
and  the  subsequent  mesne  conveyances  to  the 
defendants,  tbe  latter  acquired  wnatever  inter- 
est the  Comstock  Mining  Company  got  by 
Groslion's  deed  to  IL 

But  it  contended  that  no  tlUe  or  Interest 
whatever  passed  from  Qroshon,  by  his  deed  of 
June  16,  1877,  even  as  between  nlm  and  tbe 
compuoy,  and,,  consequeotly,  it  was  competent 
for  bim,  at  bis  pleasure,  and  notwitbslauding 
he  received  tbe  consideration  for  which  he  stip- 
ulated, and  even  after  tbe  sale  and  conveyance 
of  the  property  under  the  deed  of  trust,  to  make 
to  other  parties  a  quit-claim  deed  that  would 
override,  not  only  his  conveyance  to  tbe  Com- 
stock Mining  Cfompaoy,  but  all  subsequent 
conveyances  oased  upon  it. 

Tbi's  proposition  is  based  upon  certain  provis- 
ions of  the  Constitution  uod  laws  of  C<uonido 
relating  to  foreiffo  corporations. 

Tbe  Constitution  of  that  State  declares  that 
"no  foreign  con>oratioo  shall  do  any  business 
in  this  State  without  having  one  or  more  known 
places  of  badness,  and  an  authorized  agent  or 
ageou  in  the  same,  uoon  whom  process  may 
be  served."   Art.  XVTglO. 

The  statutory  provisions  for  failing  to  com- 
[187]  ply  with  wbicb  the  Comstock  Mining  Company 
n  alleged  to  have  ta^n  noihiog  by  Groahon  s 
conveyance  to  It,  are  these: 

"Szc.360.  Foreign  cwporationsshall,  before 
they  are  authorized  or  permitted  to  do  &ay  busi- 
nese  in  this  State,  make  and  file  a  certificate 
aigned  b^r  tbe  president  and  secretary  of  such 
corporation,  duly  acknowledged,  with  tbe  Sec- 
retary  of  State,  and  in  the  office  of  the  recorder 
of  deeds  of  the  county  In  which  such  business 
is  carried  on,  designating  tbe  principal  place 
where  the  business  of  such  corporation  sball  '>^c  I 
carried  on  in  this  State,  and  an  authorized  a^ent 
or  agents  in  this  State  residing  at  its  principal 
place  of  business  upon  whom  process  may  be 
aerved;  and  sucb  corporations  shall  be  subject- 
ed to  all  the  liabilities,  restrictions  and  duties 
which  are  or  may  be  Imposed  upon  corpora- 
tions of  like  character  organized  under  tbe  gen- 
eral laws  of  this  State,  and  shall  have  no  other 
or  greater  powers.  And  no  foreign  or  domestic 
corporation  established  or  maintained  in  any  : 
way  for  pecuniary  profit  of  Its  stockholders  or 
memben  shall  purchase  or  hold  real  estate  in 
this  State,  except  as  provided  for  in  this  Act; 
and  no  oorporation  doing  business  in  tbe  State, 
Incorporated  under  tbe  laira  of  any  other  State, 
shall  tie  permitted  to  mortgage,  pledge  or  other- 
wise incumber  its  real  or  personal  property 
situated  in  this  State,  to  the  injuiy  or  exclu- 
don  of  any  dtizen,  dtlzens  or  corporations  of 
this  State  who  are  creditora  of  such  fordgn 
oorporation,  and  no  mortgage  by  any  foreign 
oorporation,  except  railroad  and  teleirraph  com- 
pauies,  given  to  secure  any  debt  created  in  any 
other  State,  shall  take  efFect  a«  against  any  dt- 
izen or  corporation  of  thla  State,  until  all  ita  l^ 

Its  r.  8. 


.  Fauier.  882-298 

j  aUlitiea  due  to  any  person  oi  corporation  In 
thia  State  at  the  time  of  recording  such  mort- 
gage have  been  paid  and  extinguished. 

"Sec.  261.  Every  company  iucoiponited  un- 
der the  laws  of  any  foreign  state  or  kingdom, 
or  of  any  State  or  Territory  of  the  United 
States  beyond  tbe  limits  of  this  State,  and  now 
or  beteaner  doing  budoeas  within  this  State, 
shall  file  in  tbe  omce  uf  the  Secretary  of  State 
a  copy  of  their  cbartra*  of  incorporation,  or,  in 
case  such  company  ia  incorporated  by  certifi- 
cate under  any  ^neral  incorporation  law,  a 
copy  of  sucb  certiScate  and  of  sucb  general  in-  [2881 
corporation  law,  duly  certified  and  authenticat- 
ed by  tbe  proper  authority  of  sucb  foreign  State, 
kingdom  or  Territory."  Gen.  Stat.  Col.  18ti3, 
c  ID. 

Precisely  what  was  meant  by  the  words,  in 
section  360,  "except  as  provided  for  in  this 
Act,"  is  difficult  to  tell,  since  the  Act  does  not 
indicate  any  particular  mode  to  nrhich  a  foreign 
corporation  may  acquire  real  estate  in  Colorado. 
But,  perhaps,  the  reasooable  interpret  ation  of 
tbe  !^tatute  is  that  a  foreign  corporation  shall 
not  purchase  or  hold  real  estate  in  Colonido, 
for  purposes  of  its  business,  until  it  first  ac- 
quires, in  the  mode  prescribed  by  tbe  local  law, 
the  right  to  do  business  in  thai  Hjtate. 

No  question  is  made  in  this  case — indeed, 
there  can  be  no  doubt — as  to  tbe  validity  of 
these  constitutional  and  statutoir  provisions, 
so  far,  at  least,  as  they  do  not  directly  affect 
foreign  or  interstate  commerce.  In  Cooiier 
Mfg.  Co.  V.  Fergu9on.  113  V.  S.  727,  732  (.28; 
1137,  1138],  this  court  said  tbat  "the  risht  of 
the  people  of  a  State  to  prescribe  gcneruTly  bv 
its  Constitution  and  laws  tbe  terms  upon  which 
a  foreign  corporation  shall  be  allowed  to  carry 
on  its  business  in  the  State,  has  been  settled  \^ 
this  court."  It  may  he  assumed,  therefore, 
tbat  tbe  Comstock  Mining  Company,  being  a 
corporation  of  another  State,  hud  no  risbt  to 
do  business  in  the  State  of  Colorado  untu  after 
it  hail  one  or  more  known  places  of  business 
Ti'ithin  its  limits,  and  an  authorized  agent  des- 
ignated upon  whom  process  could  be  served, 
!  Dt.r  uQfil  It  bad  made  and  filed  in  the  proper 
office  the  certificate  prescriljed  by  section  260 
of  tbe  Statute  relating  to  foreign  corporations. 
It  may  also  be  assumed,  for  the  purposes  of 
this  case,  tbat  tbls  company  violated  the  law  of 
that  Stale  when  It  purchased  tbe  premises  here  ' 
in  controversy  without  having,  in  the  mode 
prescribed  by  tbe  statutes  of  Colorado,  pre- 
viously designated  Its  principal  place  of  bud- 
ness  in  that  State,  and  an  agent  upon  whom 
process  might  be  served. 

But  it  does  not  follow  that  the  title  to  the 
property  conveyed  to  tbe  Comstock  Mining 
Company  remained  in  Groshon.  notwitbstand- 
iog  his  conveyance  of  It  to  that  company.  In 
due  form,  and  for  a  valuable  consideration. 

The  Constitution  and  laws  of  Colorado,  It  [280] 
should  be  observed,  do  not  prohibit  foreign 
corporations  altogether  from  purchasing  or 
holding  real  estate  within  its  limits.  Tbey  do 
not  declare  absolutely  or  wholly  void,  as  to  all 
persons,  and  for  every  purpose,  a  conveyance 
of  real  estate  to  a  foreign  corporation  which 
has  not  previously  done  what  Is  required  be- 
fore it  can  rightfully  carry  on  business  In  the 
State.  Nor  do  they  declare  that  the  title  to 
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Buch  property  shall  reDiainfn  the  grantor,  des- 
pite hU  couvcyBDCe.  So  far  as  we  are  aware, 
the  only  penalty  impoeed  by  the  statutes  of 
Colorado  upon  a  foreign  corporation  carrying 
on  business  in  the  State  before  acquiring  the 
right  to  do  so  is  found  in  seclion  26S  of  the 
same  chapter,  which  provides:  "A  falliire  to 
comply  with  the  provisions  of  sections  28  and 
34  [sections  and  261]  of  this  Act  shall  render 
cacn  and  every  officer,  agent  and  stockholder 
of  any  such  corporation,  so  failing  therein, 
jointlv  and  severally  personally  liable  on  any 
and  all  contracts  of  such  company  made  with- 
in this  State  during  the  time  that  such  corpo- 
ration is  so  in  default."  The  fair  implication 
is  that,  in  the  judgment  of  the  Legislature  of 
Colorado,  this  penalty  was  ample  to  effect  the 
object  of  the  statutes  prescribing  the  terms  up- 
on which  foreign  corporations  might  do  busi- 
ness in  that  State.  It  is  not  for  the  judiciary, 
at  the  instance  or  for  the  benefit  of  private  par- 
ties claiming  under  deeds  exccu^^  by  tbeper- 
son  who  bad  previously  cony^ed  to  tbe  cor- 
poration, according  to  the  forms  prescribed  for 
passing  title  to  real  estate,  to  inflict  the  addi- 
tional and  harsh  penalty  of  forfeiting,  for  the 
benefit  of  sucb  parties,  the  estate  thus  con- 
Teyed  to  the  corporation  and  by  it  conveyed  to 
others.  If  Qrosbon,  tbe  grantor  of  the  Corn- 
stock  Mining  Company,  had  himself  brought 
this  action,  the  injustice  of  his  claim  woumbe 
conceded.  But  the  present  plaintiff,  who  as- 
serts title  under  a  qiiit-clalm  deed  from  Grosh- 
on  made  after  the  property  had  passed,  bv  tbe 
sale  under  the  deed  of  trust,  from  the  mming 
company,  cannot,  in  law,  occupy  any  better 
position  than  the  original  grantor  would  have 
done  if  be  had  himself  brought  this  action. 
If  tbe  Legislature  bad  intended  to  declare  that 
no  title  should  pass  under  a  convevance  to  a 
forei^  cor^ration  purchasing  real  estate  be- 
[£90]  fore  it  acquires  the  right  to  engage  in  business 
In  the  State,  and  thatsucha  conveyance  should 
be  an  absolute  nullity  as  between  the  grantor 
and  grantee,  leaving  ibe  grantor  to  deal  with  tbe 
property  as  if  be  had  never  sold  it,  that  inten- 
tion would  have  been  clearly  manifested.  If 
tbe  construction  placed  by  tne  plaintiff  upon 
the  Constitution  and  statutes  of  Colomdo  be 
sound,  there  would  be  some  ground  to  say  that 
a  foreign  corporation,  taking  a  conveyance  of 
real  estate  for  purposes  of  its  business  in  Col- 
orado, before  it  bod  acquired  the  right  to  do 
business  there,  would  have  no  standmg  in  the 
courts  of  that  State  for  tbe  purpose  of  having 
the  estate  so  acquired  protected  against  trei;- 
passea  upon  iL  And  yet  the  contrary  has  been 
held  by  the  Supreme  Court  of  Colorado  in 
mtejfv.  Clark-Oardner  Lode  Min.  Co.  4  Col'>. 
869.  That  was  an  action  of  trespass  brought 
\jy  a  New  York  corporation.  The  declaration 
hi  one  count  charged  tbe  defendants  with 
breaking  and  entering  upon  certain  claims  of 
the  Chuuner  lode  and  breaking  ore,  etc.  Tlie 
other  count  was  de  bonit  atporUttis.  Tbe  de- 
fendants filed  a  special  plea  in  abatement,  al- 
leging that  the  plaintiff  was  a  foreign  corpora- 
tion, and  bad  never  complied  with  the  above 
Btatutory  provisions  as  to  filing  a  certificate 
dedgnating  Its  principal  place  of  bnsineas  In 
tbe  State  and  an  sutborizea  agent  upon  whom 
process  could  be  served.  The  court,  waiving 
any  ezpresdon  of  opinion  u  to  whtt  would  he 


its  decision  If  tbe  plea  bad  been  one  in  harof  the 
action,  held  that  the  prohibitions  in  respect  to 
foreign  corporations,  while  the^  extended  to 
tbe  carrying  on  of  business  before  complying 
with  tbe  laws  of  the  State,  did  not  abridge  tbe 
right  of  a  foreign  corporation  to  sue  Id  the 
courts  of  Colorado. 

Tbe  views  we  hare  expressed  are  supported 
by  several  adjudications  in  this  court  in  cases 
somewhat  analogous  to  tbe  present  one,  among 
which  are  those  arlnng  under  sections  SIM 
and  niST  of  the  Revised  Statutes  of  the  United 
States.  The  first  of  those  seclions  authorizes 
national  banking  associations  to  loan  money 
on  personal  security.  Tbe  other  section  pro- 
rides:  "  A  national  banking  association  may 
purchase,  hold  and  coDvey  real  estate  for  ttw 
following  purposes,  and  for  bo  others:  Fint, 
such  as  shall  be  necessary  for  its  Immediata 
accommodation  in  the  transaction  of  its  buei*  [SSI] 
ness.  Second,  such  as  shall  be  mortgaged  to  it 
in  good  faith  by  way  of  security  for  debts  pr^ 
vioualy  contracted. '  Third,  such  as  shall  ba 
conveyed  to  It  in  satisfaction  of  debts  previous- 
ly contracted  in  tbe  course  of  Its  dealings. 
Fourth,  sucb  as  it  shall  purchase  at  sales  under 
judgments,  decrees  or  mortgages  held  by  tbe 
association,  or  shall  purchase  to  secure  debts 
to  it.  But  no  such  association  shall  hold  the 
possession  of  any  real  estate  under  mortgage, 
or  the  title  and  possession  of  any  real  estate 

{lurchased  to  secure  any  debts  due  to  it,  for  a 
ongerperiod  than  five  years." 

In  Union  Ifnt.  Bank  v.  MaUhevit,  98  U.  S. 
621,  627  [25:  188,  189]  the  question  was  di- 
rectly presented  whether  a  national  bank  was 
entitled  to  the  benefit  of  a  deedt)f  trust  upon 
real  estate,  which,  with  the  note  describea  in 
it,  was  taken,  not  as  security  for,  or  in  satis- 
faction of,  debts  previously  contracted  in  the 
course  of  Its  dealings,  but  for  a  loan  made  bj 
the  bank  at  the  time  the  deed  of  tnist  was  as- 
signed to  it.  The  Supreme  Court  of  Missouri 
held  the  deed  of  trust  to  he  void  in  the  bands 
of  the  bank,  because  Its  loan  was  made  upon 
real-estate  security  in  violation  of  tbe  statute. 
But  this  court,  after  obserrls^  that  the  result 
i:;si8ted  upon  did  not  neoeisanly  follow,  said: 
"  The  statute  does  not  declare  such  a  security 
void.  It  Is  silent  upon  the  subject  If  Con- 
gress so  meant,  it  would  have  been  easv  to  sar 
so:  and  it  is  hardly  to  be  believed  tliat  th» 
would  not  have  been  done,  instead  of  leaving 
the  question  to  be  settled  bv  the  nncert^  re- 
sult of  litigation  and  judtcM  decision.  Where 
ustiriouB  interest  is  contracted  for,  a  forfeiture 
is  prescribed  and  expHctly  defined."  Again: 
"Where  s  corporation  Is  InconipeteDt  by  its 
charter  to  take  a  title  to  real  estate,  a  convey- 
ance to  it  is  not  void,  but  only  voidsble,  snd 
the  sovereign  alone  can  object.  It  Is  valid  un< 
til  assailed  In  a  direct  proceeding  Instituted 
for  Ibat  purpose." 

In  NatioTial  Bank  of  Ometee  v.  WhitrtOf,  108 
U.  S.  99, 108  [26: 448, 444],  which  Involved  the 
validity  of  a  mortgage  to  a  national  bank,  to 
secure  future  advances  made  to  tbe  mortgagor, 
the  right  of  tbe  bank  to  enforce  the  mortgage 
was  sustained  upon  tbe  principles  annouucM 
In  Union  Hat.  Bank  v.  Matthem.  The  court 
ssid:  "  Whatever  objectitm  then  may  be  to  it  [•». 
ss  security  for  sudi  advances  from  the  pn^ 
hlUtoiy  provtsions  of  tbe  statute,  tbe  objectloa 
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can  only  be  urged  by  the  government."  To 
the  same  effect  are  Sioope  v.  Leffingteell,  106 
U.  6.  3  [26:  930],  and  Beynola't  t  First  Nat. 


Bank,  U2  U.  S.  405,  412  [28:  7S3,  7361. 

In  Smith  v.  Shelley.  79  U.  8.  12  Wall.  858. 
861  [20:  430,  431],  which  was  an  action  of 
ejectment,  the  question  was  collaterally  raised 
as  to  the  validity  of  the  title  acquired  by  a 
banking  institutioD,  under  a  deed  of  the  i>rem- 
iiea,  In  connderatiun  of  a  certain  lum  paid  by 
it  to  the  grantor.  The  bank  was  created  by  an 
Act  of  the  territorial  Legislature  of  Nebraska, 
with  power  "to  issue  lulls,  deal  in  exchange, 
and  to  buy  and  possess  property  of  every  kind. " 
But  when  that  Act  passed,  there  was  in  force 
an  Act  of  CoD^ress  which  provided  that  "  No 
Act  of  the  terntorial  Legislature  of  any  of  the 
Territories  of  the  ITnited  States,  incorporating 
any  bank  or  any  Institution  with  banking 
powers  or  privileges,  hereafter  to  be  passed, 
aball  have  any  force  or  effect  whatever,  until 
approved  and  confirmed  by  Congress."  The 
Act  of  the  territorial  Legtslnture  incorporating 
the  bank,  above  refened  to,  never  was  ap- 
proved or  confirmed  by  Congress.  It  was 
urged,  as  an  objection  to  the  deed  made  to  the 
bank— upon  which  deed  one  of  the  parties  re- 
lied— that  it  was  not  a  competent  grantee  to  re- 
ceive title.  This  court  said :  "  It  is  not  denied 
that  the  bank  was  duly  organized  in  pursuance 
of  the  provisions  of  an  Act  of  the  Legislature 
of  the  Territotyof  Nebraska;  but,  it  is  said,  it 
bad  no  right  to  transact  business  until  the 
charter  creatliw  it  was  approved  by  CoDgreas. 
This  is  so,  ancTit  could  not  legally  exercise  its 
powers  until  this  approval  was  obtained;  but 
this  defect  in*  its  constitution  cannot  be  taken 
advantage  of  collaterally.  No  proposition  is 
more  tboroughlv  settled  than  this,  and  it  is  un- 
necessary to  refer  to  authorities  to  support  it. 
Conceding  the  bank  to  be  guilty  of  usurpation, 
ft  was  still  a  body  corporate  de  faelo,  exercising 
at  least  one  of  the  franchises  which  the  Legi^ 
lature  attempted  to  confer  upon  it;  and,  in  such 
a  case,  the  party  who  makes  a  sale  of  real  eatafe 
to  it  is  not  in  a  position  to  question  its  capacity 
to  take  the  title,  after  it  has  paid  the  considera- 
tion for  the  purchase.  If,  prior  to  the  execu- 
tion of  the  deed,  there  had  been  a  Judgment  of 
ouster  against  the  corporation  at  the  instance 
of  tlie  government,  the  aspect  of  the  case  would 
be  different."  See  also  2^f0rt  v.  Oroft,  80  U.  8. 
18  Wail  295  [30:  SSS]:  Joiutv.  Gvarantv  <£  i. 
Cb.  101  U.  8.  6^,  m\25:  1030.  1035];  An-tier 
V.  Jfc'fl  Orleaiu  Nat.  Sank,  112  U.  8.  439.  451 
(28:  764,  768]. 

To  the  above  cases  may  be  added  those  hold- 
ing that  an  alien  may  take  by  deed  or  devise 
and  bold  against  anyone  but  the  sovereign  until 
otflce  found.  Orou  v.  De  Valle,  68  U.  8.  1 
Wall.  1,  18  [17:  515,  518];  Goterneur  v.  Bob 
ertmm,  24  U.  S.  11  Wheat.  332  [6:  488];  Union 
Ifat.  Bank  v.  Mailhaua,  98  U.  8.  (121.  628 
fS5:  188,  1901;  Phillip*  Uoon,  100  U.  8. 208 
[25:  608].  Also,  those  holding  that  the  ques- 
tion whether  a  corporation,  having  capacity  to 
purchase  and  hold  real  estate  for  certain  defmed 
purposes,  or  in  certain  quantities,  has  taken 
title  to  real  estate  for  purposes  not  authorized 
by  law.  or  In  excess  of  the  quantltv  permitted 
fu  charter,  concerns  only  the  State  within 
whose  limits  the  noperty  to  situated.  It  can- 
not be  raised  collaterally  by  private  persons 
IS3  U.S. 


unless  there  be  something  In  the  statute  ex- 
pressly or  by  necessarv  implication  authorizing 
them  to  do  so.  ComU  v.  Colorado  Springg  Co. 
100  n.  8.  55.  60  [25  :  547.  549];  Jon^y.  Haber- 
tkam,  107  U.  S.  174,  188  (27:  401,  406]. 

It  results  from  what  has  been  said  that  the 
court  erred  In  rendering  judgment  for  the 

f)laiDtifl  for  any  part  of  ue  premises  described 
D  the  complaint. 

The  Judgment  it  rewirted,  witik  diru^n*  to 
enter  judgmentupon  the  agreed^taUmenieffaOM 
for  the  defendanU. 

Mr.  Jvitiee  Miller,  dissenting: 
I  earnestly  dissent  from  the  opinion  of  the 
majority  of  the  court   I  do  not  enter  into  the 

?|ue8iion  of  the  clrcumstanceii  under  which  a 
oreign  corporation  can  do  business  within  the 
limits  of  the  State  of  Colorado  under  section  28 
of  the  General  Statutes  of  1883  of  that  State, 
nor  do  I  here  consider  or  attach  importaoce  to 
the  question  of  how  far  a  party  dealing  with  a 
foreign  coiporation  which  has  not  complied 
with  the  rules  prescribed  by  the  State  to  enable 
it  to  do  business  in  the  State  is  estopped  by  the 
presumption  (hat,  in  makine  contracts  with  it,  [284] 
it  has  recognized  its  officii  existence  and  its 
right  to  contract.  I  base  my  dissent  in  the 
present  case  upon  the  following  emphatic  lan- 
guage in  the  laws  of  that  State: 

"No  foreign  or  domestic  corporation  estab- 
lished or  maintained  in  any  way  for  pecuniary 
profit  of  its  stockholdersormembers  shall  pur- 
chase or  hold  real  estate  in  this  State  except  as 
provided  for  in  this  Act." 

It  is  very  clear  that  the  words  "as  provided 
for  in  this  Act"  have  relation'  to  the  acts  pre- 
scribed for  all  corporations,  of  filing  with  Llie 
Secretary  of  State,  and  the  recorder  of  deeds  of 
the  county  in  which  that  business  is  carried  on 
the  necessary  statement  of  their  corporate  ex- 
isleace.  properly  certified,  and  the  appointment 
of  agenbs  In  the  State  residing  in  its  principal 
place  of  business.  The  language  I  have  just 
cited  from  this  Statute  is  unambiguous,  aud  is 
not  a  declaration  of  powers  and  rights  conferred 
upon  these  corporations;  but  it  is  prohibitory, 
and  declares  that  no  corporation  shall  purchase 
or  bold  real  estate  that  has  not  complied  with 
this  requirement.  It  has  been  a  recognized 
doctrine  of  this  court  for  a  great  many  years, 
perhaps  a  century,  that  the  transfer  of  title  to 
real  estate,  whether  by  inheritance,  by  purchase 
and  sale,  or  by  any  other  mode  by  which  title 
to  property  is  acquired,  is  rightfully  governed 
by  the  laws  of  the  State  in  which  the  land  is 
situated.  The  policy  of  permitting  corpora- 
tions to  hold  real  estate  has  always  been  a  re- 
stricted one.  Corporate  bodies,  whether  for 
public  useor  for  private  purposes,  have  always 
Seen  subjects  of  limitation  on  their  right  to  hold 
real  estate.  It  may  be  prohibited  altogether. 
It  m^  be  allowed  with  distinct  limitauons  as 
to  amount  either  in  quantity  or  In  valuft  In 
this  respect  it  is  wholly  within  the  control  of 
legislative  action.  I  can  conceive  of  cases 
where  corporations  bavebcon  authorized  to  ao- 
quire  a  limited  amount  of  real  estate.such  as  the 
Legislature  may  conceive  to  be  useful  and  nec- 
essary to  the  purpose  for  which  they  are  organ- 
ized, or  to  take  property  for  spenflc  uses,  in 
which  the  question  as  to  whether  they  have  ex- 
ceeded that  amount  or  perverted  the  use  may 
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be  one  for  the  State  alone,  and  not  of  any  pri- 
Tate  citizen.  But  the  positive  declamtion  tbat 
a  corporation  sbnll  not  purctiase  or  hold  real 
[295]  estate,  whicb  is  not  a  grant  of  power,  but  an 
express  deoial  of  its  pawcr  to  hold  any  real  es- 
tnle  under  the  circnnistHTices  mentioned,  is  in 
my  opinion  destructive  of  the  rlglittoholdany 
reiil  estate  at  all  under  tboae  ^rcumitancea. 
Whenever  it  ia  shown  that  any  of  these  corpo- 
ntioDs  bavenot  compiled  with  the  requirements 
of  tlie  Statute,  they  are  forbidden  to  purchase 
or  bold  real  L-slnte.  Any  such  purchase  la 
therefore  void.  It  is  the  positive  declaration  of 
ihc  law  of  the  land.  The  title  does  not  pass, 
anil  it  needs  no  Inquest  of  the  State  to  establish 
thnt  fact.  The  title  which  would  have  paased 
if  the  corporation  had  a  right  to  purchase  does 
not  paaa.  It  remains  in  the  party  who  at- 
tempted to  grant  or  convey  it.  The  grantee 
can  neither  purchase  nor  hold  real  estate.  The 
assumption  of  the  opinion  of  the  court  is  that 
It  may  purchase  and  it  may  hold  real  estate.  I 
have  not  time  to  give  the  authorities  on  this 
subject.  Tbey  are  numeroua;  but  they  are 
generally  applicable  to  cases  In  which  the 
BTnnting  power  of  the  corporation  fs  wanting 
In  sufficient  language  to  enable  it  to  purchase 
and  hold,  and  not  to  statutes  which  are  in  their 
terms  prohibitory,  forbidding  and  peremptory. 


[201]  HERMAN  BOTEB.  Appt., 

SOLOMON  BOTH  bt  al. 

(See  S.  C.  Reporter's  ed.  801-306.) 

InrnUd  patent  for  treating  rawhida — no  pat- 
entable eomUnation  nor  intttUlon. 

1.  The  patent.  No.  1TX.8M,  granted  to  Herman 
Royer,  JaDUarjr  18,  1876,  for  an  Improvement  In 
machines  for  treatlDg  rawbldes.  la  Invalid, 

1.  There  la  do  pateotabie  combination  of  the  au- 
tomatic ehlftlDg  device  with  tlieMmm  of  the  full- 
ing machine.   It  la  a  mere  aggravation  of  puts. 

I.  The  sbirtlag  device  being  old.  Its  application  to 
the  fulling  machine  did  not  require  the  azenjlse 
of  invention. 

[No.  88.] 

8ulmitttd  Soa.  7, 188$.  Deddad  JSm.  MS^  1889. 

APPEAL  from  a  decree  of  the  Circuit  Court 
of  the  United  States  for  the  District  of  Cal- 
ifornia dismissing  a  suit  in  equity  for  the  In- 
fringement of  betters-patent  for  an  Improve- 
ment in  machines  for  treating  rawhidea.  Af- 
frmfd. 

The  facts  are  stated  In  the  opinion. 
Mr.  M.  A.  Whaaton  for  appellant, 
Mr.  Manuel  Eyre  for  appellee. 

Mr.  Jvttiee  Blatehford  deHnred  the  opin- 
ion of  the  court: 

This  is  a  suit  In  equity,  brought  in  the  Cir- 
ruit  Court  of  the  Uniled  States  for  the  District 
of  Cnlifornia,  by  Herman  Royer  against  Solo- 
mon Roth  and  L.  P.  Degen,  to  recover  for  the 
infringement  of  letlers-pntent  No.  172,840, 
granted  to  the  nlnlntlff  January  18, 1876,  on  an 
application  61ed  November  16, 187S,  for  an  im- 
provement in  machines  for  treating  rawhidM, 
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The  bin  states  tbat  the  inveotkm  consisted  in 
"  combining  with  the  drum  of  a  rawhide  tuJI- 
ing  machine,  operating  to  twist  the  hide  alter- 
nately in  one  direction  and  then  in  the  other,  a 
shiftmg  device  for  the  purpose  of  making  the 
operation  automatic  and  oootinuoas." 

Each  defendant  put  in  a  separate  answer  [SOS] 
denyinff  that  the  plaintiff  was  the  inventor  of 
such  shifting  device,,and  alleging  want  of  nov- 
elty, with  proper  averments. 

After  a  replication  to  the  answers,  proofs 
were  taken,  the  case  was  brought  to  a  hearing 
and  the  circnit  court  dismissed  the  bill.  The 
decree  states  tbat  the  plaintiff  first  conceived  of 
the  combiDation  of  an  automatic  reverser  at- 
tached to  the  drum  of  a  rawhide  fulling  ma- 
chine, operating  to  twist  tbe  leather  in  one  di- 
rection ano  tbe  other,  for  the  purpose  of  mak- 
ing the  operation  automatic  and  continuous,  aa 
described  and  claimed  in  the  patent;  that,  at 
tbe  request  of  the  plaintiff,  one  Clerc,  a  me- 
chanic, made  the  automatic  reverser  described  In 
the  patent,  and  in  October,  1867,  delivered  tbe 
same  to  the  plaintiff,  who  attached  It  to  his  full- 
ing machine;  that  the  comblnaUon  was  new 
with  the  plaintiff,  and  was  useful,  and  his  use 
thereof  was  secret  until  he  applied  for  the  pat- 
ent; tbat  It  was  not  obvious  and  was  not  known 
whether  the  new  combination  could  be  used 
successfully  for  the  practical  treatment  of  raw- 
hide,  which  was  the  work  for  whleb  tbe  com- 
bined machine  was  Intended,  until  after  It  had 
been  tested  and  tried  by  tbe  plaintiff;  that  it 
was  obvious  to  any  skilled  mechanic  tbat  an 
automatic  reverser  could  be  applied  to  the  drum 
of  a  rawhide  fulling  machine  so  as  to  make  it 
reverse  Its  motion  automatically  at  any  desired 
filed  Intervals;  that  the  patent  does  not  cover 
any  patentable  invention;  and  that,  for  thai 
reason  alone,  tbe  bill  la  dismissed. 

Thespeciflcalion  says:  "  The  object  of  my 
invention  Is  to  provide  an  improvement  in  a 
rawhide  fulliag  macblne,for  which  letters-pat- 
mi  were  granted  to  me,  and  it  consists  in  aa 
automatic  device  by  which  I  am  enabled  to  run 
the  machine  in  one  direction  for  a  sufficient 
length  of  time  and  then  reyerse  it,  this  proceaa 
continuing  automatically  until  the  leather  la 
finished." 

Tbe  drawings  show  the  machine  as  operated 
by  belts,  but  the  specification  states  that  gean 
or  fridtlon  couplings  could  be  used  If  desired, 
and  the  action  of  the  machine  still  be  automat- 
ic. The  machine  emf^oyed  for  fulling  raw- 
hides, or  forming  them  into  leather,  has  a  drum. 
A.  tbe  central  shaft  of  which  has  upon  its  lower  [SOS] 
end  a  bevel  gear.  With  this  gear  two  pinions 
mesh  at  oppmlte  sides,  one  of  uie  pinions  being 
mounted  upon  a  solid  shaft,  which  passes 
through  the  hollow  shaft  of  the  other  pinion, 
and  has  a  driving-pulley  keyed  to  H.  Another 
driving-pulley  Is  Keved  to  the  hollow  shaft,  and 
a  loose  pulley  runs  between  them.  When  tbe 
belt  tunia  one  of  tbe  keyed  pulleys,  the  machine 
will  operate  In  one  direction,  and  when  the  belt 
Is  shifted  to  the  other  keyed  pulley,  It  will  op- 
erate in  the  opposite  direction.  In  order  to 
■  make  such  action  automatic,  there  is  a  belt- 
shifter,  which  Is  a  part  of,  or  attached  to,  a 
sliding  bar.  That  bar  is  operated  by  a  lever, 
which  Is  hinged  or  pivoted,  and  works  In  a  sk* 
or  link  upon  tbe  bar,  so  that  when  turned  ttom 
side  to  side  it  win  slide  tbe  bar  in  one  dlrectfcM 
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or  tbe  otlier.  A  weight  Is  secured  to  the  top 
of  tliG  lever,  so  that  as  soon  as  the  lever  passes 
the  centre  it  will  tall  bj  Its  own  weight  and 
suddenly  shift  the  belt.  In  order  to  tqwrate 
this  lever,  there  is  another  sliding  bar,  which 
moves  below  and  parallel  with  the  sliding  bar 
first  mentioned,  the  second  bar  having  pins 
upon  each  side  of  the  levfer,  so  that  when  the 
second  bar  is  moved  It  will  shift  the  lever.  The 
second  bar  has  a  nut  projectiog  downward 
from  it,  and  there  is  a  screw  formed  upon  a 
horizontal  shaft  so  as  to  fit  the  nut.  A  belt 
from  a  pulley  on  the  solid  shaft  extends  to  a 
pulley  on  tbe  last-named  horizontal  shaft,  and 
m  its  action  tbe  screw  will  be  turned  in  one 
direction  until  the  lever  has  passed  tbe  centre 
and  fallen  over  so  as  to  shilt  the  belt  to  tbe 
other  pulley,  when  the  whole  mechanbm  will 
be  moved  in  an  opposite  direction  until  the 
screw  has  again  moved  the  second  sUding  bar 
and  reversed  the  lever.  The  specification  stales 
that  the  machine  is  thus  made  automatic  in  its 
action  and  can  be  left  until  the  work  is  entire- 
ly finished;  and  that  a  fricttonal  coupling  or 
reverse  gear  might  be  used  in  place  of  a  belt, 
but  wotua^not  work  m  well. 

The  dahn  of  the  patent  Is  as  follows:  "In 
combination  with  the  drum  A  of  •  rawhide 
fulling  machine,  operating  to  twist  the  leather 
alternately  in  one  directioa  and  the  other,  a 
shifting  device  for  the  purpose  of  making  the 
operation  automatic  and  continuous,  sutotan- 
tiallv  as  described." 

Tne  evidence  fa  «mcluslve  that  one  Clerc,  as 
early  as  1804,  In  San  Francisco,  made  an  au- 
tomatic shifting  device  the  same  as  that  de- 
scribed in  the  patent,  and  attached  It  to  a  wash- 
ing machine,  and  continued  from  that  time  to 
make  such  automatic  reversers  and  put  them 
into  use;  and  that,  in  1867,  at  the  request  of  the 

i>laintifr,  be  made  the  shifting  device  described 
n  the  patent,  which  tbe  pldntlff  attached  to 
hta  fulling  machine.  The  only  dfCTerence  be- 
tween tbe  shifting  device  made  by  Clerc  for 
the  frashlng  machines,  and  that  made  by  hilh 
for  the  plamtifF,  was  that  in  the  washing  ma- 
chine reverser  the  screw-shaft  was  driven  by 
two  gears,  one  on  each  end  of  it,  while  the  one 
described  in  the  patoit  is  driven  by  a  belt;  and 
that  the  washing  machine  was  horfzontd,  while 
the  plalottfTs  machine  was  upright,  in  conse- 
quence of  which  tbe  horizontal  machine  re- 
quired a  spur  gear,  while  the  upright  machine 
bad  a  bevel  gear.  But  these  changes  were  such 
as  anv  skillful  mechanic  could  make.  The 
plainUff,  hi  giving  his  order  to  Clerc  to  make 
the  reverser,  gave  him  no  directions  as  to  how 
to  construa  ft,  and  only  gave  him  a  drawing 
of  the  fnUing  machine  to  which  It  was  to  be 
attached. 

Tbe  operation  of  the  automatic  reverser  in 
connection  with  the  fulling  machine  is  piecise- 
Iv  tbe  same  as  its  operation  In  connection  with 
the  washing  machine,  or  with  any  other  ma- 
chine to  which  it  can  be  apfiOed.  There  Is  no 
mo<lificatioQ  of  its  actioo  produced  by  attach- 
ingit  to  the  fulling  machine. 

The  plaintiff  tesUfies  that,  before  he  had  tbe 
automatic  reverser,  his  fulling  machine  would 
mn  In  one  direction  until  the  belt  was  shifted 
by  hand;  that  If  the  hides  got  too  hot  be  bad  to 
stop  the  motion  and  reverse  it;  andttut  he  had 
abo  to  $Utp  the  actioii  oi  tbe  machine  when  the 
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automatic  reverser  was  attached  to  it,  if  the 
hides  got  too  hot.  It  also  eppean,  from  tbe 
plaintura  testimony,  that  from  1867,  when  he 
attached  the  automatic  reverser  to  bis  machine, 
he  was  occupied  for  four  years  in  experiment- 
ing with  the  machine,  before  he  perfected  the 
process  of  fullinglhe  hides  so  that  the  machine 
would  turn  out  satisfactory  work  regularly  and 
smoothly;  that  the  difficulty  was  not  with 
the  automatic  reverser,  because  that  worked 
and  reversed  In  the  same  manner  when  first  at- 
tached, in  1867,  that  it  did  in  1671;  that  the 
difficulty  with  the  machine.whlch  caused  Uiese 
experiments  occupying  four  years,  was  that  the  [805] 
biaes  would  not  double  backward  uniformly; 
that  when  they  were  wedged  or  packed  the  au- 
tomatic reversing  apparatus  would  not  slop  tbe 
machine  or  reverse  it  soon  enough  to  prevent 
Injury;  that  the  hidea  would  double  twice,  and 
would  tear  off  from  the  abaft  before  the  ma- 
chinery could  be  stopped ;  that  the  machine 
would  often  reverse  before  the  unwinding  was 
completed.and  thus  the  enlargements  of  tlK  two 
folds  or  doubles  would  meet,  and  the  hides  be 
torn  from  the  shaft:  that  as  vet  he  had  not  per- 
fected any  process  for  satisfactorily  producing 
tbe  article  now  known  as  fulled  rawhide;  tbM 
to  do  so  he  varied  the  condition  of  the  bides  as 
to  moisture,  until  be  found  that,  at  the  rieht 
degree  of  dampness,  the  hides  would  double 
backward  with  practical  regularity ;  that  lie 
also  several  times  changed  the  means  bv  which 
he  fastened  Uie  hides  to  the  shaft;  that  to  make 
tbe  article  in  question,  the  hides  had  to  be  made 
soft  and  pliable  by  being  subjected  to  a  severe 
and  long  continued  mechanical  operation,  such 
as  twisting  or  doubling  back  and  forth;  that, 
to  do  this,  the  hides  had  to  be  In  a  certain  con- 
dition as  to  moisture,  neither  too  dry  nor  too 
wet;  that  he  had,  therefore,  to  experiment  by 
changing  tbe  degree  of  moisture  by  slight  va- 
riations, until  he  found  the  proper  degree;  that 
he  had  to  discover  some  mechanical  means  by 
which  all  parts  of  every  hide  could  be  subject- 
ed to  an  equal  and  uniform  amount  of  mechan- 
ical action,  so  that  no  hard  spots  would  be  left 
in  the  hide;  that,  some  parts  of  a  hide  being 
three  times  as  thick  as  other  parts  of  tbe  same 
hide,  H  was  difficult  to  discover  whether  there 
was  a  degree  of  moisture  at  which  the  bides 
could  be  successfully  treated  In  tbe  mnchine, 
because  it  took  much  more  soaking  to  moisten 
the  thick  parts  of  the  hide  than  it  did  the  thin; 
that  be  finally  learned  how  to  moisten  the  en- 
tire hide  uniformly  by  peculiar  ways  of  folding 
it  while  being  moistened,  and  banging  it  so  that 
some  parts  of  tbe  hide  would  be  longer  in  wa- 
ter than  other  parts;  that  there  was  also  a  great 
differetkoe  to  the  texture  of  different  parts  of  a 
hide;  that  no  two  hides  are  alike  as  to  thick- 
ness and  texture;  and  that  be  did  not  overcome 
these  difficulties  until  1871. 

It  is  quite  apparent,  from  this  recital  of  th«  [SOS] 
difflculties  encountered  by  the  plaintiff,  none 
of  which  are  alluded  to  In  the  specification  of 
the  palent,tbat  if  be  invented  anything  patent- 
able, It  consisted  in  some  process  of  treating 
the  hides,  so  as  to  produce  tbe  merchantable 
article  of  fulled  rawhide.  But  there  is  no  sug- 
gestion of  any  such  inventloD  In  the  spedflca* 
tion  or  the  claim. 

There  is  no  patentaUe  comtainatloii  of  the 
automatic  shifting  device  with  tbe  drum  of  the 
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fulliDK  macbioe.  It  is  a  mere  aggregation  of 
parta.  The  shifting  device  operates  automatlc- 
allT  to  lererse  the  ocUod  of  the  fulling  ma- 
dime  in  preciselr  the  same  way  that  it  operates 
when  applied  to  aoy  other  machine;  tnd,  the 
ahifting  device  being  old.  Its  application  to  the 
fulling  machine  did  not  require  the  exercise  of 
inventtOQ.  DoubU  Pointed  TaeJe  Co.  v.  Tvm 
Bi^t  m-  Co-  S.  117,  130. 181  p7: 

877,  8781. 

ThA  same  view  was  taken  of  this  patent 

Judge  Drummond  in  the  case  of  ltou0r  v,  CAi- 
€000  Mfg.  Co.  30  Fed.  Rep.  853^  decided  by 
him  in  the  Circuit  Court  of  the  United  States 
for  the  Northern  District  of  Illinois,  In  June, 
18S4.  In  wbich  he  held  that  the  invention  was 
not  patentable,  because  H  was  merely  the  ap- 
plication of  an  old  device  used  in  connection 
with  a  washing  machine  to  an  analogous  use. 

The  princi^  has  been  applied  bv  this  court 
Is  various  cases.  Pomaee  Bolder  Oo.  v.  Fergu- 
mn.  and  cases  there  collected,  119  XT.  S.  835, 
838  130:  406,  407] ;  Thatcher  Heating  Co  v. 
BurUa.  121  U.  S.  286,  295  [30:  942,  9451;  Dref/' 
fut  V.  Searle,  134  U.  S.  60181: 862];  jBwiA/  v. 
G^en.  State  A  Minen  Iron  Wcrin^  1197  U.  S. 
970,  876  [8i:  207,  208]. 

Ikcree  affirmed. 

HSNRT  G.  DAHL,  Ffg.  in  Err., 
ff. 

BALY  RAUNHEDL 

(Bee  8.  C.  Beporter'a  ed.  nO-MD 

tiaeer  mining  patent— equitable  owiuir—aetion 
P>  quiet  ttue—uin  or  Me—evidMM  <tf—aeir\ 
verae  claim. 

L  Where  a  person  has  complied  with  all  tbe  pro- 
oeedinga  essential  for  the  tasue  of  a  patent  for  placer 
mlolDg  grouad,  be  Is  the  equitable  owner  of  the 
mfolnff  STOund.  and  the  ffovemment  holds  tbe 
prenUsee  ia  trust  for  bim  to  be  delivered  upon  the 
liarineota  speclfled. 

2.  BelDB  entitled  to  a  patent,  he  has  a  risht  to 
•aka  determinatloo  of  any  claim  anertad  against 
hto  pcHsesslon  wUoh  mar  throw  doubt  upon  his 
title. 

K  Wbecetheexisteooeof  avelnorlodetoaplBoer 
olalm  Is  not  known  at  tbe  time  of  the  appUoeUou 
for  a  patent,  that  Instrument  will  oonvey  all  valu- 
able mineral  and  other  deposits  within  its  bound- 
aries 

4.  Tte  subsequent  dtooovery  br  tbe  defendant  of 
■  lode,  two  or  three  hundred  feet  outside  of  tbe 
boundarlea  of  the  ground,  does  not  create  an;  pre- 
sumption tbaCaTOloor  lode  existed  wltUn  them. 

6.  That  tt  was  fAaeer  ground  is  conolusivelr  es- 
iabllshed  against  tiM  defendant  by  the  faot  that  no 
adverse  dalm  was  asserted  by  him  to  tbe  plaint  lira 
application  for  a  patent  of  the  premises  aa  such 
grounA.  [NO  SB  3 

Submitted Noo.  7,  m9.'  Decided  Jht.  tS.  1889. 

IN  ERROR  to  tbe  Supreme  Court  of  the  Terri- 
tory of  Montana  to  review  a  Judgment  of 
that  court  ^^rmlns  a  judgment  and  decree  of 
the  Second  Judicial  Dtstnct  Court  of  Montana 
territory  In  favor  of  the  plaintiff.  Saly  Baua- 
heim,  aajudging  and  decreeioe  that  be  li  the 
owner  of  andentltled  to  posaeaslon  of  the  prem- 
IsBi  described  In  tbe  complaint  and  quieting 
9U 


his  title  aa  aoinst  the  defendant  or  ai^  penoa 
claiming  under  him.  Affirmed. 
The  MCts  are  stated  in  the  opinion. 
Ofrfnlcn  bdow,  0  MouL  16^ 

Jfr.Wai.H  DeWltt.  for  plaintiff  in  error: 
la  an  action  of  this  nature,  the  plaintiff  must 
be  In  possession  of  t)ie  premises  at  the  time  of 
the  commencement  of  the  action. 

1 854.  Montana  Code  Civ.  Proc. ;  I^le  v.  Roi- 
tine,  i»  Cal.  487;  Bieo  v.  Spenee,  21  Cal.  604; 
Ferrie  v.  Irving,  28  CaL  845;  Pralue  v.  J^er- 
eon  0.  ita.Min.  <h.  84  Cal.  668;  Weieerton  t. 
mehoU,  6  Mont  89, 119  U.  a  483  (80: 474). 

The  plaintiff  must  prove,  not  only  a  posses- 
sion constructively,  but  one  consvtent  with 
bis  claim;  that  is.  In  this  case,  it  must  be  a 
placer  mining  possession. 

Attwfoa  V.  Frieot,  17  Cal.  88;  Correa  t.  fWs- 
tat,  43  Cal.  889. 

Placer  mlnlnor  ground  Is,  In  law  and  in  fact, 
that  which  is  available  and  valuable  for  placer 
mining  purposes. 

Alford  V.  Bamum,  45  Cal.  483;  Aft  Tew  v. 
ChoaU,  34  Cal.  662;  V.  8.  v.  Iron  Silver  Min. 
Oo.  128  U.  8.  678  (83:  671);  Colorado  Coal  dt 
Iron  Co.Y.V  a.  198  U.  8.  807  (81: 188). 
(No  counsel  for  defendant  in  error.) 

Mr.  JuUifie  Field  delivered  the  opinion  of 
the  court:  . .     ,  . 

This  la  an  action  to  quiet  the  title  of  the 
plaintiff  below  to  certdn  placer  mining  ground, 
forty  acres  In  extent,  situated  in  Silver  Bow 
County,  Montana,  of  which  he  claims  to  be  the 
owner,  and  In  a  portion  of  which  the  defendant 
claims  to  have  some  right  and  interest,  and  for 
whicb  portion  be  has  applied  for  a  patent.  The 
plaintiff  asserts  title  under  a  location  of  the 
ground  as  a  placer  claim  on  the  32d  of  Feb- 
ruary, 1880,  by  parties  from  whom  he  pur- 

The  defendant  asserts  title  to  a  portion  of 
that  ground,  being  three  acres  and  a  fraction  of 
an  acre  in  extent,  as  a  lode  claim  under  a  loca- 
tion by  the  name  of  the  Betsy  Dahl  Lode, 
made  subsequently  to  the  location  of  the  prem- 
ises as  placer  mining  ground,  and  subsequently 
to  the  application  by  the  plaintiff  for  a  patent 
therefor.  That  application  was  made  on  the 
16th  of  July,  1881,  and  tbe  register  of  the  local 
land  office  caused  notice  of  it  to  be  published 
as  required  for  the  period  of  sixty  days.  AM 
tbe  other  provisions  of  tbe  law  oo  tbe  subject 
were  also  complied  with.  See  S(.  I^uie^iiiM- 
ing  <ft  Brf.  Cq.-^-  ^^P-  U.  3.  686.  688  [Sft: 
875,  8811.  To  this  application  no  adverse 
claim  to  any  portion  of  the  ground  was  filed 
by  the  defendant  or  any  other  person,  and  the 
statute  provides  that  In  such  case  it  shall  be 
assumea  that  the  applicant  Is  ehtitled  to  a  patent 
upon  certain  prescnbedpayments,  and  that  no 
adverse  claim  exists.  The  statute  also  declarea 
that  thereafter  no  objection  of  third  parties  to 
the  issue  of  a  pateot  shall  be  beard,  except  it 
be  shown  that  the  applicant  has  failed  to  com- 
ply with  the  requirements  of  the  law.  No 
suoh  failure  was  shown  by  the  defendant.  He 
is  therefore  precluded  from  calling  In  queaUcm 
tbe  location  of  tbe  daiffl,  or  lis  character  ai 
placer  ground.  ,     ,  ,    ,  , 

The  only  position  on  which  the  defendant 
can  resist  the  pretenslona  of  tbe  plaintiff  is  that 
the  placer  ground,  tm  a  patent  of  which  be  ap- 
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plied,  docs  not  embrace  the  lode  claim.  The 
effect  to  be  given  to  tbal  posltioD  depeods  upon 
Ibe  aniwer  to  the  qnestioo  wheitaer  at  the  time 
of  bit  appllcatton  any  vein  or  lode  was  kaowa 
to  exist  within  the  boundaries  of  the  placer 
claim,  which  was  not  included  in  his  applica- 
tion. Siection  3883  nf  the  Revised  Statutes  pro- 
vides that  when  one  applies  for  a  plact-T  patent, 
who  is  at  the  time  in  the  possesnun  of  a  vein 
or  lode  included  within  Its  boundaries,be  must 
Mate  tbat  fact,  and  then  on  payment  of  the  sum 
required  for  a  vein  or  lode  and  tweotj-five 
feet  on  each  side  of  It  at  five  dollars  an  acre, 
(Mvi  and  two  dollars  and  a  half  an  acre  for  the 
placer  claim,  a  patent  will  issue  to  him  covering 
both  the  placer  claim  and  the  lode.  But  it  also 
provides  that,  where  a  vein  or  lode  b  known 
to  exist  at  the  time  within  the  boundaries  of  a 
placer  claim,  the  application  for  a  patent, 
which  does  not  also  Include  an  application  for 
the  vein  or  lode,  will  be  construed  as  a  con- 
clusive dcclsration  tbat  the  claimant  of  the 
placer  ckim  has  no  right  of  possession  to  the 
vein  or  lode;  and  also  that  where  the  existence 
of  a  vein  or  lode  in  a  placer  claim  Is  not  known 
at  the  time  of  the  application  for  a  patent,  tbat 
instrument  will  convey  all  valuable  mineral 
and  other  deposits  withm  its  boundaries. 

It  does  not  appear  in  the  present  case  that  a 
patent  of  the  United  States  has  been  issued  to  the 
plaintiff;  but  it  appears  that  he  has  complied 
with  all  tbe  proceeding  essential  for  the  issue 
of  such  a  patent.  He  is  therefore  tbc  equitable 
owner  of  tbe  mining  ground,  and  tbe  govern- 
ment holds  tbe  premises  in  trust  for  bim  to  be 
delivered  upon  tbe  payments  specified.  We 
accordingly  treat  bim,  in  so  far  as  tbe  qnestioos 
Involved  m  this  case  are  concerned,  as  though 
Uie  patent  had  been  delivered  to  him.  Being 
entitled  to  it,  he  has  a  right  to  ask  a  determina- 
tion of  any  claim  asserted  against  bis  posses- 
tion  which  may  throw  doubt  upon  his  title. 

When  it  can  be  said  tbat  a  lode  or  vein  is 
known  to  exist  In  a  placer  mlningclalm,  witblo 
the  meaning  of  section  3833  of  tbe  Revised 
Statatea,  was  cooaidered  to  some  extent  in 
B^fKotdt  T.  Iron  SUver  Min.  Oo.  116  U.  B. 
087  [39:  T74].  and  Jnn  miwr  Min.  Gb.  t.  Bejf- 
tutdi,  1S4  U.  S.  874  [31 : 466],  and  also  in  Nooa 
r.  ManlU,  137  U.  S.  848.  368  [83:  108,  170], 
and  some  of  the  diificulties  in  giving  an  answer 
tbat  would  be  applicable  to  all  cases  were  there 
stated.  In  the  present  case  no  difficulty  arises, 
for  the  question  was  left  to  the  jury  and  de- 
dded  by  them.  The  court  instructed  them  to 
the  effect  that  if  they  believed  tbat  the  prem- 
ises were  located  by  the  grantors  and  predecea- 
■ors  in  interest  of  tbc  plaintiff  as  a  placer  mln- 
|263]  tog  claim  in  accordance  with  law,  and  they 
coolioued  to  hold  the  premises  until  conveved 
to  the  plaintiff,  and  the  plaintiff  continuea  to 
bold  them  up  to  the  time  of  his  application  for 
a  patent  therefor,  and  at  the  time  of  luch  ap- 
pucatioo  there  was  no  known  lode  or  veto 
within  the  boundaries  of  the  premises  claimed, 
their  verdict  should  be  for  the  plaintiff. 

Tbe  Jury,  baTine  found  a  general  verdict  for 
the  plaintiff,  mast  be  deemed  to  have  found  that 
DO  sucb  lode  aa  claimed  tbe  defendant  ^v- 
Isted  when  the  application  of  the  plaintiff  for 
a  pateot  waa  filed.  We  may  also  add  to  what 
b  thui  conclnded  bfthe  veralot  that  there  waa 
in  U.  8.  U.  a  Book  88.  81 


00  evidence  of  any  lode  existing  within  the 
boundaries  of  his  claim,  either  when  the  plsln* 
tiff  made  his  application  or  at  any  time  before. 
Tbe  discovery  by  tbe  defendant  of  the  Dahl 
lode  two  or  three  hundred  feet  outside  of  thee* 
boundaries  does  not,  as  observed  by  the  court 
below,  create  any  presumption  of  tbe  posses- 
alon  of  a  vein  or  loae  within  those  bounoaries, 
nor,  we  may  add*  that  a  vein  or  lode  exiated 
within  them. 

It  is  earnestly  objected  to  the  title  of  the 
plaintiff  tbat  he  did  not  present  any  proof  that 
the  mininff  ground  claimed  by  bim  was  placer 
ground.  It  appeared  that  the  ground  bad  been 
surveyed  and  returned  by  tbe  snrveyor-general 
of  Montana  to  the  local  land  office  as  mineral 
hmd,  end  the  defendant,  in  anerting  the  poe- 
aesslon  of  a  lode  upon  it,  admits  lb  mineral 
character.  Tbat  it  was  placer  ground  is  con- 
clusively estabHsbed  in  this  controversy,  against 
tbe  defendantiby  the  fact  tbat  no  sdverse  claim 
waa  asserted  by  him  to  tbe  plaintiff's  applica 
tioo  for  apatent  of  tbe  premises  as  such  ground. 
Tbat  question  is  not  now  open  to  litieation  by 
privateparties  seeking  to  avoid  the  effect  d  the 
plaintifrs  proceedings. 

Several  questions  presented  by  tbe  plaintiff 
in  error  in  his  brief  we  do  not  notice,  oecauae 
they  arise  only  upon  tbe  motion  made  by  bim 
for  a  new  trial.  Tbe  rulings  upon  such  a  mo- 
tion are  not  open  to  considrntkn  in  thb  ootut 
/udffmaUaglrtiud. 


HENRY  O.  DAHL,  P(f.  in  Sir.,  t'^l 
THB  MONTANA  COPPBR  COMPANT. 
(Sees,  a  Beforter's  ed.  M-mJ 

Patent  /or  fiacar  ground— t>toppd~-«0Kt  if 
t0<U«rtein,kno»nUexitt-^iumMimitrmMI 
bgpUatUnffi. 

L  Where  plafDtlff  appUeA  for  a  patent  tor  plaosr 
erousd,  and  compiled  wltli  the  law,  and  no  ad> 
vene  claim  was  filed  by  defendant  daring  tbe 
period  of  (be  publloatton  of  ooCloe  ol  the  ap> 
pUoatkm,  the  latter  is  psmtfuaedftomqnestlonhit 
plaintUTs  rigbt  to  tbe  patent  and  from  obJeoUnt 
to  the  looatlon  or  its  ohanoter  as  plaosr 
ground. 

&  Itatode  olalm  Is  sobsequoatlr  iooated  tqrd^ 
fendant  on  the  premises,  the  oidj  question  open 
to  Um  In  an  aotlon  by  idaintlfl  to  quiet  Us  title 
Is  whether  the  lode  or  rain  claimed  defBadaDt 
was  known  to  exist  at  tbe  time  of  plBloUTs  ap> 
pUoatlott,  D(me  havlag  been  moluded  therein. 
S,  The  inoompetenor  of  a  foieliro  oorpoiBtlon  to 
own  proper^  In  a  Territory,  without  iMTlnffoom- 
pbed  with  tbe  provisions  Of  tbe  terrltmlal  law  ta 
that  respect,  cannot  be  oonsldaredtntidBoonrt» 
UP  loss  BSt  mn  ta  Uw  ideadlnia  In  theooortb^ 

[Nasi] 

aiamltttdJle9.7,lM9.   DwMidiPbik  J«,  lAM. 

rr  BRROB  totheSupremaOMiitoftheTR' 
ritoiy  of  KoDten  to  rartew  a  Judgment 
■fBnning  e  Judgment  ud  decree  of  the  Imtilol 
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Ooart  of  the  Second  District  of  Hontaoft  Ter- 
ritory, in  favor  of  plaintiff,  in  an  action  to  quiet 
the  title  to  certain  placer  miniog  grounds  in 
Silver  Bow  Count/,  Montana,  claimed  by  the 
plaintiff , Tbe  Montana  Copper  Company,  under 
a  location  made  in  March,  1879,  against  the  as- 
aertion  of  ownership  by  defendant  to  a  portion 
of  the  premises  as  a  lode  claim,  under  location 
made  In  Slarch.  1881.  Affirmed. 

The  facts  are  stated  in  the  opinion. 

Opinion  below,  6  Mont.  13t. 

Mr.  W.  H.  DeWltt  for  plaintiff  In  error. 

(No  counsel  for  defendant  in  error.) 

Mr.  JuttUe  Field  delivered  the  oi^nion  of 
tbe  court: 

This  is  an  action  to  quiet  the  title  to  certain 

ftlacer  mining  ground,  twenty  acres  in  extent, 
D  Silver  Bow  County,  Montana,  claimed  by 
tbe  plaintiff  below,  Tbe  Montana  Copper  Com- 
pany, under  a  location  made  in  March,  1879, 
aj^ainst  the  assertion  of  ownership  by  the  de- 
fendant to  a  portion  of  tbe  premises  as  a  lode 
daiok  under  a  location  made  in  March,  1881. 

Tbe  plaintiff  applied  for  a  patent  for  its 
placer  ground  in  November,  1880,  and  notice  of 
tbe  application  was  published  by  the  registerof 
the  local  land  office,  and  all  other  provisions 
of  the  statute  required  in  such  cases  were  com- 

Slied  witli.  Mo  adverse  claim  was  filed  by  the 
efendant  or  anvone  else  during  the  period  of 
publication.  Tne  Dabl  lode  claim  was  not 
located  until  after  that  period  had  expired.  The 
defendant  is  therefore  precluded  from  ques- 
tioning the  right  of  the  pJaintiff  to  a  patent  for 
the  premises,  and,  of  course,  from  objecting 
I26S]  either  to  the  location  or  its  character  as  placer 
ground.  The  only  question  open  tn  him  in  this 
controversy  is  whether  the  lode  or  vein  claimed 
bv  him  was  known  to  exist  at  the  date  of  tbe 
plaintiff's  application,  none  having  been  in- 
cluded in  such  application,  and  upon  that  ques- 
tion a  jury  have  passed,  and  found  specially 
that  no  lode  or  vein  was  then  known  to  exist 
within  tlie  boundaries  of  tbe  placer  claim. 
The  case  is  similar  in  this  respect  to  the  one 

gist  dedded,  Dahl  v.  BaunhHm,  ante,  p.  8^ 
ut  the  plaintiff  in  error  endeavors  to  raise  an- 
other question  in  this  court,  namely,  as  to  tbe 
competency  of  The  Montana  Copper  Company, 
the  plaintiff  below,  to  do  business  in  the  Ter- 
ritory, and,  conseqiicntlv,  to  maintain  any  suit 
respecting  its  property,  because  it  does  not  ap- 
pear that  it  has  compiled  with  the  conditions 
imposed  by  tbe  Statute  of  the  Territory  to  Its 
transacting  btufness  there.  That  Statute,  which 
was  passed  tn  July,  1879,  provided  thai  all 
foreign  corporations  organized  undei  the  laws 
of  any  Slate  or  Territory  of  the  United  States, 
or  by  virtue  of  any  special  Acts  of  the  Legisla- 
tive Assembly  of  such  State  or  Territory,  or  of 
any  foreign  government,  should,  before  doing 
btuiness  wltnio  the  Territoiy,  file  in  the  office 
of  its  secretary  and  in  the  office  of  tbe  county 
recorder  of  the  county  wberein  they  Intend  to 
carry  on  biisineae.  an  authenUcated  copy  of 
their  charter  or  certificate  of  incorporation,  and 
also  a  statement  verified  by  their  president  and 
secretary,  and  attested  by  a  majority  of  the 
board  i»  dinctora,  ihowing: 

Tim.  Tbe  name  of  ukA  bionporallon,  and 
the  location  of  Ha  prindpal  oOet  ot  plaoe  of 


THS  United  Statu.  Oct.  Tkiu(, 

business,  without  this  Territory;  and,  if  It  is  to 
have  any  place  of  business  or  principal  office 
within  this  Territory,  the  location  thereof. 

Second,  The  amount  of  its  capital  stock. 

Third.  The  amount  of  Its  capital  stock  act 
ually  paid  in  money. 

Fovrth.  The  amount  of  Its  capital  stock  paid 
in  any  other  way,  and  in  what. 

Fifth.  The  amount  of  the  assets  of  the  In- 
corporation, and  of  what  the  assets  consist, 
with  the  actual  cash  value  thereof. 

Sixth.  The  liabilities  of  such  Incorporation, 
and,  if  any  of  its  indebtedness  Is  secured,  how 
secured,  and  upon  what  property. 

Tbe  Statute  also  provided  that  such  corpora- 
tion or  joint-stock  company  should  file  at  the 
same  time  and  in  tlie  same  offices  a  certifi- 
cate under  tbe  sIgoatuTe  of  Its  president,  or  other 
acting  bead,  and  its  secretary,  stating  that  the 
corporation  hod  consented  to  be  sued  in  the 
courts  of  ^e  Territory  in  all  causes  of  action 
arising  within  it,  and  that  service  of  process 
might  be  made  upon  some  person,  a  citizen  of 
tbe  TeiritoiT,  whose  name  and  place  of  resi- 
dence fibould  be  designated,  and  that  such  serv- 
ice should  be  taken  and  held  to  be  as  valid  to 
^1  intents  and  purposes  as  if  made  upon  the 
company  In  the  State  or  Territory  under  the 
laws  of  which  it  was  organized. 

Tbe  Statute  also  provided  a  forfeiture  of  ten 
dollars  a  day  for  every  day  tn  which  such 
foreign  corporation  should,  after  four  months 
from  the  publication  of  the  Act,  neglect  to  file 
tbe  statements  and  certificates  mentioned,  and 
declared  that  all  acts  and  contracts  made  by 
such  incorporation,  or  any  agent  or  agents,  dur- 
ing the  time  it  should  fail  and  neglect  to  file  the 
statements  and  certiGcates.  should  be  void  and 
invalid  as  to  such  corporation.  In  the  present 
action  the  plaintiff  alleges  in  its  comp'aint  that 
it  is  a  corporation  created  under  the  Laws  of 
New  York,  doing  business  in  Silver  Bow 
County,  in  the  Territory  of  Montana,  and  is 
the  owner  of  the  property  In  controversy.  The 
answer  of  the  defendant  does  not  dieny  ita 
Incorporation,  or  its  right  to  do  business  in  that 
county,  but  only  its  ownership  of  the  property. 
No  question  is  Uierefore  raised  on  the  pleadings 
as  to  Its  competency  to  do  business  within  the 
Territory  for  want  of  compliance  with  the 
provisions  of  the  territorial  law.  Tbe  question 
at  issue  on  the  pleadings  and  on  the  trial  in  the 
court  below  was  confined  to  tbe  ownersbip  of 
tbe  mining  ground.  Without,  therefore,  con- 
sidering the  validity  and  force  of  the  provlsIonB 
of  that  law  (Congress  having  permitted  cor- 
porations, whether  formed  within  or  without 
that  Territory,  to  explore  for  and  hold  mining 
claims  on  the  public  domain,  McKinley  v. 
WJieeUr,  180  U.  8.  680  [82:1048]).  or  whether, 
tr  they  are  valid,  any  parties  except  the  Koren- 
ment  of  the  Territory  can  allege  a  disregard 
of  them,  to  defeat  the  title  of  the  corporation 
to  its  property  {Frittt  v.  Patmgr,  188  U.  8. 282, 
an(«,p.817),  itissufficlentlntbiscasetosay  that 
such  Incompetency  cannot  be  considered  unless 
set  up  In  tbe  pleadings  in  the  court  below,  A 
failure  to  comply  with  the  provisions  of  the 
law  wilt  not  be  presumed  in  the  ahsenceof  any 
allesation  on  the  subject.  The  obteeUMi  can- 
not  be  urged  for  tbe  fliit  time  la  tms  oouit. 

U8U.S 
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MBSD  E.  BEDFIELD,  Plff  in  Srr., 

V. 

WILLIAM  P.  PARKS  n  AL 

<Bm  ao.Bafiorter%aa.nBm) 

fiiiTwrnnMnf  iw<  amenabU  to  the  SteUutt  iff 
Limitaticiu  nor  the  dootrine  laeA»—Siat- 
mte,  wAm  begins  to  nm  in  ^Mtmtni^-legal 
tttU—aetton  bated  on  patent  for  land— void 
tax  dMd— not  n^ffeiont  to  give  eeior  ^  title 
under  Statute. 

L  No  itate  SUtuta  of  Limitations  can  iffeet  Ilia 
rlffhta  of  tlw  Dniied  States;  It  is  not  amensUe 
to  tba  Statuts  ot  Umltaaona  or  the  dootrlne  of 
laches. 

t,  Xa  the  eonrta  of  Uie  United  States,  id  an  action 
of  ejectment  ba«ed  upon  a  title  derived  from  the 
government,  the  Statate  of  LUnltatlons  does  not 
begtn  to  ran  until  the  data  of  the  government 
pateat  for  tba  land. 

&  Plaintiff  In  ejectment  must  recover  on  the  legal 
title,  and  cannot  recover.  In  the  courts  of  the 
Onttad  States,  apoa  the  OQultable  Utle  erlnoed  br 
talB  oerttfloates  of  pmohMamadabythaiaglator 
of  the  land  offloe;  and  be  therefore  cannot  com- 
mence the  action  until  the  making  of  the  patent 
for  the  land. 

4  An  Arkansas  tax  deed  la  void  where  the  laud 
vassoidfor  tJtxeson  a  dar  not  authorized  bylaw. 

Ik  When  a  deed,  founded  on  a  sale  for  taxes,  la 
Introduoed  in  support  of  the  bar  of  a  possession 
under  Statntea  ot  Limltatloiu,  It  Is  of  do  avail  if 
It  appears  upon  Ita  face  and  by  Its  own  terms  to 
be  absolutely  void.  Such  a  deed  cannot  create 
oolor  of  title  which  will  bring  the  case  within 
«ch  Statute.  ^^^^ 

admitted  April  JS.  1889.    Deoided  Not.  18, 
1889. 

IN  ERROR  to  the  Circaft  Court  of  the 
United  States  for  the  Eastern  District  of 
Arkaiisu  to  review  a  lodgment  for  the  de- 
fendant! In  an  acitim  in  the  nature  of  eject- 
ment to  recover  possession  of  real  estate,  upon 
a  trial  by  the  conn  without  a  1ury.  Bmerted. 
and,  %a)on  the  findinge  «f  fact  by  the  court, 
ordered  *luU  the  eireiM  enter  jvdgment  for 
plaintiff. 
The  Tact!  are  stated  lo  the  opinion. 
Mr.  Sol  F.  Clwk.  for  plaintiff  in  error: 
To  constitute  a  color  of  title  under  the 
Statute  of  LimitatioQB  the  adverse  claimant 
inaat  believe  the  deed  or  will  under  which  he 
elainis  givea  him  a  sound  title. 

Ege  V.  Hedlar,  83  Pa.  ft8,  98;  MeCaU  T. 
Neely,  A  Watts.  72;  Attiaood  v.  PHcot,  17  Cal. 
48:  Buckley  v.  TaggaH.  63  lod.  288;  J^^sns- 
e^nri  itT.B.Oo.  Detat%ey,  42  Miss.  565; 
SedfEwIek  ft  Waft's  Trial  of  Titles  to  Land, 
^  775;  LOanon  Min.  Oo.  v.  Bogere,  8  Colo.  84; 
Orimeny,  Eannatan.  60  Mo.  544;  Fugate  v. 
Pieree,  4B  Mo.  447;  Bradley  v.  Wat.  60  Mo. 
41:  Ohapman  v.  Templeton,  58  Mo.  465;  Ban- 
nibat  it  St.  J.  B.  Oo.  CUtrk.  68  Mo.  S71; 
dose  V.  &mn»,  87  Iowa.  610;  Ttxa*  Land  Oo. 
T.  WiOSami,  51  Tei.  89. 
And  to  be  in  good  faith  tiie  party  mast 


NOT>.-~-Sale  of  land  for  taxes;  strlcttoompllanoe 
with  sUtute  necesnry.  See  noU  to  WlUlans  v. 
Peyton.  IT  U.  8. 4  WbeaL  77  (4:  SIV. 
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honestly  believe  he  has  a  good  title,  and  his 
purchase  must  be  because  be  wants  the  land 
to  coltivate,  or  for  some  useful  purpom. 

MeCracken  v.  San  Franeieeo,  Id  CaL  6S6; 
Den  Bunt,  SO  N.  J.  L.  498;  Haker  v.  Steait, 
83  Md.  856;  Ibvlhe  v.  Bond,  41  N.  J.  L.  547. 

If  Harper  was  a  tenant  at  all,  It  was  a  ten- 
ancy at  will,  or  by  sufferauce,  and  was  de- 
termined upon  the  sale  of  the  premittes. 

TiedemanoD  Renl  Property,  318,  714;  Doe 
V.  Thomat,  6  Eng.  L.  &  Eq-  487;  Bill  v.  Jor- 
dan. 80  Me.  867;  Moree  v.  Ooddard.  18  Met. 
177:  Boteard  v.  Merriatn,  5  Cosh.  568;  JXed- 
man.  v.  Oouett,  18  Vt,  846;  BemphiU  v.  Teete, 
4  Watts  AS.  685. 

Under  bare  color  of  title,  oonstmctive  ad- 
verse possession  will  not  exteod  beyond  the 
parts  and  parcel!)  of  land  upon  which  actual 
possc9Bi<in  Is  taken. 

T/tompton  v.  Burhani,  79  N.  T.  100;  Chand- 
ler V.  Spear,  32  Vt.  406;  Ptpper  v.  O'lhwd, 
89  Wis.  583,  550;  Kimball  v.  Btormer.  66  Cal. 
tl6;  Cairo  A  F.  B.  Go.  v.  Parke,  82  Ark.  IBl; 
Badetiffe  v.  Seruggi,  46  Ark.  96,  104. 

The  Statute  of  LImltatious,  by  advenia 
coostrurtivi!  possession,  cannot  commeuce  to 
run  against  the  owner  until  the  patent  issues. 

Smith  V.  Oana,  16  Tex.  150;  JTirity  v. 
Smith.  S»  Ala.  88;  Beach  v.  Qabriel.  29  Cal. 
580;  Be  Miranda  v.  Toomey,  51  Cal.  165;  Bxike 
V.  Thompaon.  16  Ohio,  84;  Thonuu  v.  Hatch, 
3  8uma.  170;  Kennedy  v.  TovsntUy,  16  Ala. 
239. 

A  tsz  deed,  to  be  color  of  title,  must  have 
been  received  In  good  faitb. 

WinetanUy  T.  Jteaeham,  58  III.  97;  Batton 
V.  Lunu.  63  III.  887;  BotlotDay  v.  Clark,  27 
111.  486. 

Where  a  deed  Is  void  because  the  sale  ti 
voiil,  it  gives  neither  leiaore  nor  right  to  enter 
upon  the  premises. 

Brookinge  v.  Woodin,  74  Me.  234;  Walling- 
ford  V.  nOie,  34  Me.  887. 

An  unauthorized  sale  passes  neither  title 
nor  color  of  title. 

MeKee  v.  Lamberton,  2  Watts  &  8.  114; 
Oranmer  v.  BaU,  4  Watts  &  8.  86;  Knox  v. 
CUvOand,  18  Wis.  34S;  Allen  t,  Moree.  72  Me, 
503. 

Where  a  sale  is  void,  a  pretended  tai  deed 
ii  void  upon  its  face. 

Boie  Merriam.  6  Fed.  Rep.  4^;  McGawtk 
V.  PoOaek.  18  Neb.  58S. 

And  a  sale  is  void  where  It  was  not  made 
on  a  day  authorized  by  law. 

Chandler  v,  Keeler.  46  lowa,  88S;  Butler 
V.  Delano,  43  Iowa,  850. 

Mr.  Daniel  W.  Joaoe.  for  defendanu  in 
error: 

PlaintifT  In  ejectment  muat  prove  that  b« 
bns  the  legal  estate  and  the  right  of  entry,  and 
that  defendant  is  in  pmsesnion. 

Miller  v.  Melntyre.  31  U.  8.  6  Pet.  81  (8: 
820);  Daniel  v.  L^ewe.  19  Ark.  203;  Fleming 
V.  Johneon,  96  Arfc.  428;  9  Oreenl.  on  £v. 
§804. 

An  action  of  ejectment  cannot  be  main- 
tained in  a  federal  court  on  an  equitable  title. 

Foeter  v.  Mora,  08  U.  8.  425  (35:  191); 
Sheirbum  v.  DeCordora,  65  TJ.  8.  24  How. 
428  (16:  741);  Fenn  v.  Eolme,  83  U.  8.  21  How. 
481  (16:  108):  MeCo<A  v.  Smithy  06  U.  S.  1 
Black,  459  (17:  818);  IMthifiad  T.  i>if»iifw  4 
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P.  R.  Go.  74  U.  8.  7  Wall.  270,  272 (Ifl:  160, 151); 
rtrtsifvU  T  Piatt,  86  Ark.  436,  465. 

Aoy  infltniinent  having  a  grantor  and  grant- 
ee, and  coDtaiDiDg  a  description  of  the  taad 
intended  to  be  conveyed,  and  apt  woidi  for 
tbeir  conveyance,  givca  color  of  title. 

Hardin  v.  Orate,  60  Dl.  215;  iYatt  County 
T.  QoodM.  07  III.  84;  Thimat  v.  Stidde,  82 
Iowa.  71-77;  ToU  v.  Wright.  87  Mich.  98-98; 
Pilleny.  Roberts,  54  U.  8.  18  How.  472(14: 
238);  Logan  v.  Mk».  34  Ark.  547-549;  Oofer 
V.  Brooka.  20  Ark.  542;  Elliott  v.  Pearce,  30 
Ark.  508;  HaUv.  Law,  102 U- 8.  461  (26;  317); 
(kterman  v.  Baldwin,  78U.  3.  eWall.  124(18: 
782);  Beard  v.  Dantby.  48  Ark.  184;  Eodga  v. 
Eddy,  38  Vt.  845;  Bell  r.  Lor^worth,  6  Ind. 
273-277. 

Good  faith  is  not  necessary  to  Bustalo  color 
of  title  under  the  Statutes  of  Limitation. 

(Mtr  V.  Brooks,  20  Ark.  542;  Ringo  w. 
Woodruff,  48  Ark.  486;  Mooney  OooUt^e,  80 
Ark.  mS;  Logan  v.  JeUa.  34  Ark.  549;  Brookt 
V.  Bruyn.  85  HI.  894;  MeMidlin  v.  Enein,  58 
Ga.  42H;  1  Whart.  Law  of  Ev.  8d  ed.  §  866. 

No  particular  acts  are  necessary  to  consti- 
tute actual  possession.  Control  and  dominion, 
evidenced  by  any  acts,  give  and  constitute 
actual  poaseseloD. 

Corj^U  T.  Cain,  16  Cal.  578;  WMer  <r. 
Garke,  74  Cal.  11;  Lord  Advocate  v.  Blantyre, 
L.  R.  4App.  C'as.  770,' 791;  Jone»y.  Williams, 
2  Mees.  &  W.  381;  ElUeott  v.  Pearl.  85  U.  S. 
10  Pet.  442  (9  :  475);  Scott  v.  Delany^  87  III. 
148;  Barton  v.  Carruth.  1  Dev.  &B.  L.  2; 
Engliahv.  Johnton,  17  Cal.  116;  Den  v.  BurU. 
SO  N.  J.  L.  492;  Beaupland  v.  Jfe^Mfi.  38 
Pa.  134. 

It  Is  not  necessary  that  a  claimant  abould 
occupy  the  land  claimed  hy  him  in  person  In 
order  to  b*;  entitled  to  the  benefit  of  the  Stat- 
ute of  Limitations.  Be  can  occupy  by  a  ten- 
ant or  agent. 

Qregg  v.  m»*yth,  65  U.  8.  24  How.  183  (16: 
988);  MairHn  v.  Jvdd,  61  111.  488,  492. 

The  unintemipted  adverse  pos<tessioD  of 
two  or  more  persons  holding  in  privity,  one 
under  the  other,  following  In  succession,  with- 
out leaving  the  property  occupied  vacant,  for 
the  time  prescribed  by  the  Statute  of  Limita- 
tion?, will  create  the  statutory  bar. 

Ckritty  T.  ^^brd,  08  U.  a  17  How.  601  (10: 
256). 

The  amendment  of  the  complaiot,  setting 
tiT>  the  title,  is  equivalent  to  a  new  action. 
T!ie  Statute  of  Limitations  continued  to  run 
until  the  amendment  was  made. 

Sieard  v.  Davit,  81  T7.  S.  6  Pet.  124(8  :  842); 
WWta  V.  Satat,  e  Cnocb,  0.  a  611;  LagoiB 
T.  NeiUon,  10  lad.  188. 

The  land  sued  for  was  not  exempt  from 
taxation. 

St.  Lovit,  I.  M.  it  8.  R.  Oo.  T.  Mi'n.  80 
Ark.  693;  Union  Ftte.  R.  Co.  v.  MeShane,  SB 
U.  S.  28  Wall.  460(32  :  751). 

Aa  soon  as  The  Mississippi,  Ouachita  and 
Red  River  Railroad  Company  paid  the  price 
for  the  land  and  received  its  certificate,  the 
contract  of  purchase  became  complete;  the 
Unds  were  segregated  from  the  public  domain 
and  became  ^nte  proper^,  and  thereafter 
taxable. 

Wither^toon  v.  Duncan,  SI  Ark.  340,  71  U. 
8.  4  Wall.  310  (18:  889):  Diver  v.  IiHedheim, 
SS6 
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48  Ark.  203;  OirroU  v.  Safford.  44  IT.  S.  3 
How.  441  (11 :  671);  Smith  v.  BaUii.  46  Ark.  24. 

Mr.  Jiutiee  Mlllv  delivered  the  opinion  [241] 
of  the  court: 

This  is  a  MTit  of  error  to  the  Circuit  Court 
of  the  United  States  for  the  Eastern  District 
of  Arkansas.  The  action  In  that  court  was 
in  the  nature  of  ejectment  to  recover  posses- 
sion of  real  estate,  brought  by  Jared  E.  Red- 
eeld,  the  present  plaintiff  In  error,  against 
William  P.  Parks,  Charles  Harper  and  others. 
The  case  was  submitted  to  the  court  without 
a  Jury,  which  made  a  finding  of  facts  on  which 
was  rendered  a  Judgment  for  the  defendants. 

The  principal  issue  In  the  case  before  that 
court  was  on  the  defense  under  the  Statute  of 
Limitations.  The  plaintiff  relied  upon,  and 
introduced  in  evidence,  a  patent  from  the  Unit- 
ed States  dated  April  IS.  1875,  conveying  the 
property  to  The  Mississippi,  Ouachita  and 
Rea  River  Railroad  Company,  reciting  the 
purchase  by  that  company  of  the  land  in  con- 
troversy and  the  payment  of  |594.48  for  it. 

The  plaintilT,  RedUeld,  purchased  this  land 
at  a  Judicial  sale,  on  a  judgment  against  that 
company,  for  the  sum  of  6ve  hundred  dollars, 
and  received  a  deed  under  that  purchase.  It 
further  appears  from  the  flndio)^  of  the  court 
thntthe  railroad  company  made  payment  in 
full  for  the  land  September  10.  1856,  and  re- 
ceived at  that  time  the  certificate  of  the  regis- 
ter of  the  land  office.  The  approval  of  tbis 
entry  for  the  issue  of  a  patent  was  made  at  the 
Genera)  Land  Ofllce  in  Washington,  June  1, 
1674.  The  circumstances  under  which  the 
delay  in  the  issue  of  a  patent  was  had  are  not 
stated. 

The  defendants  relied  upon  a  deed  made  by  [24X] 
the  county  clerk  of  Lafayette  County,  Ar- 
kansas, to  W.  P.  Parks  and  James  M.  Mont- 
gomery, on  the  11th  day  of  August,  1871. 
upon  a  sale  for  taxes  for  the  year  1868,  and 
upon  adverse  possession  under  the  Statute  of 
Arkansas  of  two  yearn  in  regard  to  claims 
under  tax  sales,  and  the  general  Statute  of 
Limitation  of  seven  years. 

This  action  was  commenced  by  the  plaintiff 
on  the  11th  dav  of  April,  1883.  The  court 
announced  the  following  coDclusions  of  law: 

"1st.  That  said  tax  deed  to  Parks  and 
Mont^mery  for  said  land  la  void,  because  the 
land  was  sold  for  the  taxes  of  1808  oo  a  day 
not  authorized  by  law. 

"3d.  That  under  the  taws  of  this  Bute,  not- 
withstanding said  (ax  deed  is  void  upon  its 
face,  for  the  reason  stated,  it  coDsiitutes  a 
claim  and  color  of  title  niffldent  to  pat  In 
motion  the  Statute  of  Limitatiooa  in  favor  of 
any  person  to  possession  under  it. 

"8d.  That  the  possession  taken  by  Parka 
and  Montgomery  of  said  land  under  said  tax 
deed.  In  the  manner  set  out  in  the  finding  of 
facts,  constitutes  in  law  actual.peaceable,opeD. 
notorious  and  adverse  poitsesslon  of  the  whole 
of  said  laud;  and  said  possession  of  said  land 
having  been  taken  bv  Parks  and  Montgomery 
aa  early  as  the  month  of  February,  1874,  and 
maintained  continuously  by  them  and  their 
grantees  down  to  the  trial  of  this  cause,  the 
plaintiff's  right  of  action  to  recover  aaid  land 
is  barred  by  the  two  years'  Statute  of  Limit* 
ation  contained  in  section  4476  of  Mansfield's 
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Vig^t,  and  also  by  the  terra  years'  Statute  ot 
Umiutfnn  coDtaioed  in  sectioii  4471  of  tbe 
■■me  Digest." 

Among  tbe  requests  asked  by  the  plaiottfT 
and  refused  by  the  court  were  tbe  followiog 
declarationa  of  law: 

"6th.  The  plalotiff's  title  to  the  lands  io 
this  case,  and  that  of  those  under  whom  he 
claims,  dates  from  the  issuance  of  ibe  patent 
of  the  United  States  to  The  Mississippi,  Oua- 
chita and  Red  River  Railroad  Company,  on 
tbe  Ifitb  day  of  April,  1675,  and  tbe  Statute 
did  not  commence  running  in  behalf  of  the 
defeDdaDta,  or  any  of  them,  until  such  patent 
was  issued." 

"8th.  That  no  adverse  possession  of  land 
[143]  can  be  acquired  while  tbn  title  is  still  in  the 
United  States  goTerDment.  and  that  tbe  patent 
issued  on  the  15th  day  of  April.  1875.  did  not 
relate  hack,  so  as  to  make  the  possession  of 
tbe  defendaota  adverse  prior  to  the  date  of 
tbe  patent. 

"dth.  That  neither  th(  plaintiff,  nor  the 
railroad  company  under  which  he  claims, 
could  bare  maintained  a  suit  of  ejectment  in 
tbe  couru  of  tbe  United  States  for  the  poases- 
lioD  of  tbe  land  described  in  bis  complaint  on 
an  equitable  title,  nor  until  the  lecal  title  had 
passed  out  of  the  goreroment  on  the  15th 
April,  1875;  and  this  action  did  not  accrue  to 
them  until  tbe  date  of  ibe  patent. 

"lOth.  That,  this  suit  having  been  com- 
menced on  tbe  llth  day  of  April,  1882,  within 
■even  years  from  tbe  date  of  the  patent,  the 
plaintiff's  cause  of  action  was  not  barred  by 
ttie  Statute  of  Limitations. 

"llth.  That  tbe  deed  of  V.  V.  Smith,  clerk, 
not  beinc  a  sheriff 'sdeed  or  an  auditor's  deed, 
or  a  deed  rommonly  called  a  donation  deed. 
Is  not  within  the  terms  of  the  two  years' 
Sututa  pleaded  \xy  defendants  (g  4117. 
Oaott'a  Digest),  and  tbis  action  Is  not  barred 
by  that  Statute." 

Ttiese  rulings  upon  tbe  iaw  of  the  case  by 
the  court  present  two  diatinct  pruposition^,  on 
which  error  is  assigned  here.  One  of  these  Is 
that  which  holds  tbe  seven-year  Statute  of 
Limitations,  which  Is  tbe  general  period  of 
limitation  prescribed  fur  the  beuefit  of  ad- 
verse po!>ses3ioD,  to  be  a  good  defense  in  this 
case.  The  other  is  the  same  holding  in  re- 
gard to  the  two  years*  Limitation  Law. 

It  is  apparent  from  the  tlodiog  of  the  facta 
that  the  action,  which  was  commenced  on  the 
lUb  day  of  April.  1883,  wan  within  the  seven 
years  allowed  by  the  Statute  of  the  time  that 
tbe  cause  of  action  accrurd,  if  that  is  to  be 
computed  from  the  16th  day  of  April,  1875. 
the  date  of  the  patent  introduced  by  plaintiff. 
That  sarh  is  tbe  law  In  regard  to  the  action 
of  ejectmeot  io  the  courts  of  tbe  United 
States  has  been  repeatedly  decided.  The 
foundation  of  this  rule  in  the  propositioo  that 
time  doe^  not  nm  agaio<)t  the  povernmeot; 
that  no  Statute  of  Limitation  affects  tbe  rights 
of  the  government  unless  there  is  an  express 
provision  to  thai  effect  in  tbe  Statute,  and  even 
[>44]  then  it  cannot  be  conceded  that  state  ]p<;is1a- 
tioD  can  io  this  manner  Imperil  the  rights  of 
tbe  United  States  or  overcome  tbe  general 
principle  that  It  fa  not  amenable  to  tbe  Sutute 
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of  Limitations  or  the  doctrine  of  lacbea.  Th« 
facts  found  in  the  picsentcase  leave  it  beyond 
question  that  the  legal  title  to  the  property  ii 
controversy  was  in  the  United  Slates  until  tba 
issuini;  of  the  patent  to  the  railroad  company. 

In  the  courts  of  tbe  United  States,  where 
tbe  distinciion  between  actions  at  law  and 
suite  In  equity  has  always  been  mvnlalned, 
tbe  action  of  ejectmeot  Is  an  action  at  law, 
and  the  plaintiff  must  recover  on  tbe  legal 
title.  If  it  be  shown  that  tbe  plaintiff  hsa 
not  the  legal  title,  ibat  tbe  legal  title  at  the 
time  of  tbe  commencement  of  the  action  or 
at  its  trial  is  in  some  other  party,  the  plaintiff 
rannot  recover.  The  facts  in  the  present  case 
show  thqt  this  title  to  the  land  in  cootrorersy 
was  in  tbe  United  States  until  the  LSth  day  of 
April.  1875.  Up  to  that  time  the  Statute  of 
Limllatioos  could  not  begin  to  run  in  bar  of 
any  action  dependent  on  this  title.  The  plain- 
tiff could  not  sue  or  recover  in  the  courts  of 
the  United  States  upon  the  equitable  title 
evinced  by  his  certiScate  of  purchase  made 
by  tbe  register  of  the  land  oince.  His  title, 
tberefore,  being  derived  from  the  United 
States,  the  right  of  action  at  law  to  oust  the 
defendants  did  not  commence  until  tbe  making 
of  that  patent. 

In  the  case  of  Lindtey  v.  MiUer,  81  U.  8.  6 
Pet.  666  [8:  588],  tbe  defendants  relied  upon  a 
patent  issned  by  tbe  Commonwealtb  of  Vir- 
ginia, dated  March,  1789,  under  the  survey 
and  entry  made  in  January,  1788,  and  duly 
re<torded  in  that  year.  They  then  proved 
possession  for  upwards  of  thirty  years.  Tha 

glaintiff  introduced  a  patent  from  the  United 
tates,  in  which  was  the  legal  title,  dated  De> 
ceuiber  1,  1624.  thirly-flve  years  after  the  pat- 
ent issued  by  theComroonwealth  of  Virginia. 
The  action  was  brought  In  1833. 

This  court,  in  regard  to  the  issue  tbus  made, 
expressed  itself  in  the  foliowinp  terms: 

"That  the  possession  of  the  defendants  does 
not  bar  tbe  plaintiff's  action  Is  a  point  too 
clear  to  admit  of  much  controversy.  It  is  a 
well-settled  principle  that  the  Statute  of  Lim- 
itations does  not  run  against  a  State.  If  a  [M5j 
contrary  rule  were  sanctioned,  It  would  only 
be  necessary  for  Intruders  upon  the  public 
lands  to  maintain  their  possessions  until  the 
Statute  of  Limitations  shall  run,  and  then  they 
would  become  invested  with  tbe  title  against 
the  Eovemment,  and  all  persons  claiming 
under  It.  In  this  way  the  public  domain 
would  Boon-be  appropriated  by  adventurers. 
Indeed,  It  would  be  utterly  impracticable, 
by  tbe  vae  of  any  power  nllbln  the  reach  of 
the  governmem,  to  prevent  this  result.  It  la 
only  necessary,  therefore,  to  state  tbe  case  io 
order  to  show  tbe  wisdom  and  propriety  of 
the  rule  that  the  Statute  never  operates  against 
the  government.  The  title  under  which  the 
plaintiff  claimed  emanated  from  the  govern- 
ment In  1824.  Until  this  time  there  was  no 
title  adverse  to  tbe  claim  of  tbe  defendants. 
There  can  therefore  be  no  bar  to  the  pltfn- 
tiff's  action." 

The  case  of  BaqnM  v.  Broderick,  88  U.  S. 
13  Pet.  436  [10:  336].  which  baa  been  a  leading 
case  in  this  court  for  many  years,  was  an  ac- 
tion of  ejectment  In  wbich  a  patent  from  -the 
United  States  to  John  Robertson,  Jr.,  was  re- 
lied on  by  the  plaintiff  aa  being  the  origin  of 
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his  title.  The  defendants  relied  upon  certain 
proceedings  in  the  United  States  land  office  in 
ilissouri  by  which  the  property  was  deemed 
to  have  been  appropriated  under  the  Act  of 
CODgrem  concerniDg  Ken  Madrid  lands  which 
had  DeeD  lost  by  the  earthquake,  and  bad  been 
certiOed  to  Robertson,  and  a  deed  from  Rob- 
ertsoi  to  the  parties  under  whom  defendants 
clnimed.  But  this  court  held  tbat  the  patent 
of  the  United  States,  issued  long  afterwards 
to  Robertson,  was  the  strictly  legal  title  on 
which  plaintiff  was  bound  to  recover,  and  in 
makiac  the  decision  the  following  language  is 
used: 

"But  suppose  the  plat  and  certiScate  of 
local  ICQ  bad  been  made  and  returned  to  the 
TL-rorder  in  the  name  of  Morgan  Byrne;  and 
tliat  it  had  been  set  up  as  the  better  title  in 
oi>poMti(in  to  the  piiteut  adduced  on  behalf  of 
the  plaintlS  in  ejectment;  still,  we  are  of 
opioioo  the  patent  would  have  beeu  the  better 
legal  title,    we  are  bound  to  presume,  for  the 

Eiirposes  of  this  action,  that  all  previous  steps 
ad  been  taken  by  Jobu  Robertson,  Jr.,  to  en- 
title himself  to  the  patent,  and  that  he  had 
the  superior  right  to  oblaio  it,  notwithslaoding 
[S46]  the  claim  set  up  by  Byroe;  and  havfog  ob- 
tained the  patent,  Robcrtsoo  bad  the  beat  title 
(to  wit,  the  fee)  known  to  a  court  of  law. 

"Congress  has  the  sole  power  to  declare  the 
dignity  'and  effect  of  titles  emanating  from 
the  United  Stales;  and  the  whole  legislation 
of  the  federal  government  in  reference  to  tbe 
public  lands  declares  the  patent  tbe  superior 
and  conclusive  evidence  of  legal  title;  until 
Us  issuunce  the  fee  is  in  tbe  government, 
which,  by  the  patent,  passes  to  the  grantee, 
and  be  is  entitled  to  recover  the  possession  in 
ejertment." 

Perhaps  tbe  case  which  presents  the  whole 
of  this  question  in  the  strongest  liehl  is  that 
of  Oibaon  v.  Chouteau.  80  TJ.  H.  18  Wall.  02 
[20:  584].  Tliat  was  a  writ  of  error  from  Urn 
court  to  the  Supreme  Court  of  Missouri,  and 
that  court  had  held  that,  under  the  statutes  of 
that  State  by  which  an  action  of  ejectmcot 
could  be  sustained  upon  an  equitable  right 
only,  tbe  bar  of  tbe  Statute  of  Limitations 
begao  to  ruu  when  the  right  of  actioD  under 
auch  e<|uliable  title  accrued.  Tbe  case  was 
leveral  tltues  before  tbe  Supreme  Court  of  that 
8tate,  which  finally  decided  in  favor  of  the 
defendanu  on  tbe  plea  of  the  Statute  of  Lim- 
itations, although  the  patent  under  which 
plaintiff  claimed  to  recover  had  been  issued 
withiu  the  ten  years  which  that  Statute  al- 
lowed. In  delivering  lis  opinion  tbat  court 
used  the  following  language: 

"But  there  is  another  priociple  upon  which 
ve  think  the  Statute  may  be  made  to  operate 
here  as  a  bar  to  the  plaiutifT's  actioo,  and  tbat 
is  the  Action  of  relation  whereby  the  legal 
title  is  to  be  considered  as  passing  out  of  the 
United  States  through  the  patent  at  its  date, 
but  as  instantly  dropping  back  io  time  to  the 
date  of  tbe  location  as  tbe  first  act  of  incep- 
tion of  the  conveyance,  to  veat  the  title  in  the 
owner  of  the  equity  as  of  that  date,  and 
make  it  pass  from  him  to  the  patentee  named 
through  all  the  intermediate  conveyances,  and 
so  tbat  the  two  rights  of  entry  and  the  two 
causes  of  action  are  thus  merged  in  one.  and 
tbe  Statute  may  be  held  tu  have  operated  on 


both  at  once.  The  legal  title,  on  making  tbia 
circuit,  necessarily  runs  around  the  period  of 
tbe  statute  bar,  and  the  action  founded  on 
this  new  right  it  met  by  tbe  Statute  on  its  way 
and  cut  off  with  that  which  existed  before. 
8f>  Mo.  088. 

This  is  precisely  the  principle  asserted  In  [8471 
tbe  case  before  us.  Tbe  Mississippi,  Ouachita 
and  Red  River  Railroad  Company,  under 
whose  patent  the  plaintiff  claims,  had  made 
the  entry  and  received  tbe  certificate  of  tbat 
entry  and  of  the  payment  of  tbe  money  for 
this  land,  September  10, 18.16.  Tbe  patent  on 
this  certificate  was  not  issaed  until  April  15. 
187S,  which  was  nineteen  years  after  tbe  en- 
tire equitable  interest  io  tbe  land  In  contro- 
versy had  been  vested  in  the  railroad  company 
by  virtue  of  the  payment  of  the  money  and 
tbe  register's  certificate.  As  the  title  of  Red- 
field  had.its  inception  in  this  proceeding,  it  if 
now  argued,  and  tbe  rircutt  court  must  have 
so  decided,  tbat  the  Statute  of  Limitations, 
instead  of  leaving  It  to  commence  with  the 
issue  of  tbe  patent,  did  run  through  the 
whole  course  of  tbe*  possession  of  tbe  defend- 
ant after  the  dale  of  the  issue  of  the  regis- 
ter's certificate  in  1890.  Wlietbcr  the  stat- 
utes of  Arkansas  would  have  authorized  an 
action  to  recover  tbe  possession  by  virtue  of 
the  register's  certificate  or  not.  it  is  precisely 
tbe  same  principle  as  that  asserted  by  the  Su- 
preme Court  of  Missouri  in  the  case  of  Gt&wn 
V.  Chouteau.  The  opinion  of  this  court,  deliv- 
ered by  Mr.  Juttice  Field  in  tbat  case,  sutes 
with  great  clearness  the  principle  that  a  Stat- 
ute of  Limitation  does  not  run  against  the  State 
unless  it  is  so  expressly  declared,  and  adds  that, 
"As  legislation  of  a  State  can  only  apply  to  per- 
sons and  things  over  which  the  State  has 
jurisdiction,  the  United  Slates  are  also  neces- 
sarily excluded  from  the  operation  of  such 
statutes. "  With  regard  to  the  relation  back 
to  the  inception  of  the  title  Jthe  court  says: 

"The  consummation  of  the  title  Is  not  a 
matter  which  the  grantees  can  control,  but 
one  which  rests  entirely  with  the  government. 
With  the  legal  title,  when  transferred,  goes 
tbe  right  to  possess  and  enjoy  tbe  land,  and  it 
would  amount  to  a  denial  of  tbe  power  of 
disposal  In  Congress  if  these  Jbeneflts,  which 
should  follow  upon  the  acqnlsttion  of  tbat 
title,  could  be  forfeited  because  thev  were 
not  asserted  before  that  title  was  issued." 

In  regard  to  tbe  principle  asserted  by  the 
Supreme  Court  of  Mufourl,  tbe  opinion  says: 

"The  error  of  the  learned  court  consisted 
in  overlooking  the  fact  that  the  doctrine  of 
relatino  is  a  fiction  of  law  adopted  by  the 
courts  soletv  for  tbe  purposes  of  justice,  and 
is  only  applied  for  tbe  security  and  protection 
of  persons  who  stand  in  some  privity  with 
the  party  that  initiated  proceedings  for  the 
land,  and  acquired  the  equitable  claim  or 
right  to  the  title.  The  defendants  in  this  casa 
were  strangers  to  that  party  and  lo  his  equila- 
Ue  claim,  or  equitable  title,  as  it  Is  termed, 
not  eonnecting  themselves  with  It  by  any 
valid  transfer  from  tbe  original  or  any  subse- 
quent holder.  The  Statute  of  Limitations  of 
Missouri  did  not  operate  to  convey  tbat  cliun 
or  equitable  title  to  them.  It  only  eztin* 
guisbed  the  right  to  mainuin  the  action  at 
ejectment  founded  thereon,  under  the  prac- 
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tice  of  the  State.  It  left  the  rlgbi  of  entry 
upon  the  legal  title  subsequf-ntty  acquired  bj 
the  patent  wholly  unaffected. 

"Id  the  f<--deral  couru.  where  the  distlncUoo 
between  legal  and  equitable  proceedings  is 
stiictly  maintained,  and  remedies  at^ordra  by 
law  and  equity  are  separately  pursued,  the 
action  of  ejectment  can  only  be  susiained 
upon  the  possession  by  the  plaintiff  of  the 
legal  title.  For  the  enforcement  of  equitable 
rights,  however  clear,  distinct  equitable  pro- 
c^tngs  must  be  institated.  The  patent  is 
the  instrument  which,  under  the  laws  of  Con- 

fress.  passes  the  title  of  the  United  States. 
L  is  the  government  conveyance.  If  other 
parties  possess  equities  superior  to  those  of 
the  patentee,  upon  which  the  patent  issued,  a 
court  of  equity  will,  upon  proper  proceedings, 
enforce  such  equities  by  compelling  a  tranafcr 
of  the  legal  title,  or  enjoining  its  enforcement, 
or  canceling  the  patent.  But  in  the  action 
of  ejectment  In  the  federal  courts  the  legal 
title  must  prevail,  and  the  patent,  when  regu- 
lar on  its  face,  la  conclusive  evidence  of  that 
title.  .  .  . 

"But  neither  In  a  aeparate  rait  in  a  federal 
court,  nor  in  so  answer  to  an  action  of  eject- 
ment ill  a  Htate  court,  can  the  mereoccupalion 
of  the  demanded  premises  by  pluiutiffa  or 
defetidants,  for  the  period  prescribed  by  the 
Statute  of  Limitations  of  the  State,  be  held  to 
constitute  a  sufflclent  equity  in  their  favor  to 
control  the  legal  title  subsequently  conTeved 
to  others  by  the  patent  of  the  United  States, 
without  trenching  upon  the  power  of  Con- 
ness  in  the  disposition  of  the  public  lands. 
That  power  cannot  be  defeated  or  obstructed 
[149]  by  any  occupation  of  the  premises  before  the 
itoue  of  the  patent,  under  state  legislation,  in 
whatever  form  or  tribunal  such  occupation  be 
Hserted."  80  IT.  &  18  Wall.  101,  104  [20: 
087,  088]. 

These  principles  are  Illustrated  by  other 
«fises  Id  this  court,  such  as  Rector  t.  Aahlev, 
78  U.  8.  6  Walt.  142  [18:  788]:  United  States 
T.  T7iomps<m,  9S  IT.  S.  486  [26:  194]. 

The  question  of  the  two  years'  Statute  of 
Umitaifon  of  Arkansas  presents  other  con- 
siderations. That  Statute  IS  in  the  following 
lanpiage: 

'*No  action  for  the  recovery  of  any  lands, 
or  for  the  possession  thereof,  against  any  per- 
son  or  persons,  their  heirs  or  assigns,  who  may 
hold  such  lands  by  virtue  of  a  purchase 
thereof,  at  a  sale  by  the  collector,  or  commia- 
^ner  of  State  lands,  for  the  nonpayment  of 
taxes,  or  who  may  have  purchssed  the  same 
from  the  State  by  virtue  of  any  Act  providing 
for  the  sale  of  lends  forfeited  to  the  State  for 
the  soopaymcnt  of  taxes,  or  who  may  hold 
such  lands  under  a  donation  deed  from  the 
fitate.  shall  be  maintained,  unless  it  shall  ap- 
pear that  the  plaintiff,  hla  ancestor,  predeces- 
sor or  grantor  was  seised  or  possessed  of  the 
lands  in  question  within  two  years  next  before 
the  commeocemeot  of  such  suit  or  action." 

There  can  be  no  question  but  that  more 
than  two  years  had  elapsed  after  the  issue  of 
the  patent  of  the  United  States,  under  which 
plaintiff  asserts  title,  and  after  his  cause  of 
action  had  accrued,  during  which  the  defend- 
snts  were  in  pouessioD  of  a  part,  if  not  the 
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wliule,  of  the  land  in  controversy.  There- 
fore, If  the  circumstances  of  that  possession 
are  such  as  to  bring  it  within  the  purview  of 
this  Statute,  the  possession  was  a  bar  to  recov- 
ery. On  this  subject  the  court  declared  as 
coDclusioDS  of  law:  Ist.  That  the  tax  deed 
under  which  defendants  claimed  Is  void,  be- 
cause the  land  was  sold  for  taxes  of  1868  on  a 
day  not  authorized  by  law;  2d.  That  under 
the  laws  of  this  State,  nowlthstandlng  the 
said  tax  deed  la  void  upon  its  face,  for  the 
reason  stated.  It  (wastitutes  a  claim  and  color 
of  title  snfllcIeDt  to  put  in  motion  the  Statute 
of  Limitations  in  favor  of  any  person  in  pos- 
session under  it;  8d.  That  the  possession  taken 
by  Parks  and  Montgomery  of  said  land  under 
said  tax  deed,  in  the  manner  set  out  in  the 
Hnding  of  facts,  constitutes  in  law  actual,  [260] 
peaceable,  open,  notorious  and  adverse  pos> 
session  of  the  whole  of  said  land;  and  said 
posses-oion  of  said  land  having  been  taken  by 
Parka  and  Montgomery  as  early  as  the 
month  of  Februrary,  1874,  and  maintained 
coatiniiously  by  them  and  their  eranteea 
down  to  the  trial  of  this  cause,  the  pfatntiff's 
right  of  action  to  recover  said  land  is  barred 
by  the  two  years'  Statute  of  Limitation  con< 
taioed  in  section  4475  of  Mansfield's  Digest, 
and  also  by  the  seven  years'  Statute  of  Lim- 
itatioo  contained  in  section  4471  of  the  same 
Digest. 

We  think  It  very  clear  that  the  judge  was 
correct  in  holding  this  tax  deed  to  be  void. 
It  was  not  merely  void  by  extrlDSlc  facta 
shown  to  defeat  It,  Imt  nas  absolutely  void  on 
its  face.  But  we  think  that  the  court  erred  in 
holding  that  such  an  instrument  could  create 
color  of  title  which  would  bring  the  case 
within  the  foregoing  Statute  of  Limitations. 

The  case  of  Moore  v.  Sroten,  02  U.  B.  11 
How.  414  [18:  7511,  brought  the  question  be- 
fore this  court.   The  court  says: 

"It  is  disclosed  upon  the  face  of  the  deed 
that  the  auditor  sold  the  land  short  of  the 
time  prescribed  by  the  Act.  It  was  not,  then, 
a  sale  according  to  law.  That  must  have  been 
as  well  known  by  the  purchaser  as  It  was  by 
the  auditor. " 

After  a  somewhat  elaborate  opinion  it  was 
certified  to  the  circuit  court,  from  which  the 
case  bad  come  by  division  of  oplnioo,  "that 
the  paper  offered  in  evidence  by  the  defend- 
ant IB  a  void  deed  upon  the  face  of  it.  and 
was  not  admissible  as  evidence  for  the  purpose 
for  which  it  was  offered,"— which  was  lo 
support  the  possession  under  the  Statute  of 
Limitations. 

A  similar  decision  was  made  in  the  case  of 
Walker  v.  Turner,  23  U.  S.  9  Wheat  641 
[6:  155]. 

Many  of  the  States  of  the  Union  have  eo< 
acted  what  are  called  short  Statutes  of  Limita- 
tloD,  the  object  of  which  is  to  protect  rights 
acquired  under  sales  of  real  estate  for  taxes. 
The  general  purpose  of  these  statutes  Is  to  flx 
a  period  of  time  running  in  favor  of  the 
holder  under  such  tax  titles,  after  which  the 
validity  of  that  title  shall  not  be  questioned 
for  any  Irregularity  in  the  proceedings  under 
which  the  land  was  sold.  This  object  was 
eenerally  attained  by  the  enactment  of  short  [Ml] 
Statutes  of  LImilatums,  by  means  of  wUdi 
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tUe  party  in  pouesafon  under  luch  defcctlvA 
tilln  can.  by  pleading  tbla  Statute,  make  bis 
title  good. 

Tbe  brief  of  connsel  in  this  case  produces 
many  instancea  of  cases  decided  in  tbe  courts 
under  statutes  of  tbia  clau;  and  tbe  general 
principle  pervading  tbem  is  well  expired  by 
tbe  Court  of  Appnli  of  Kentoeky  in  tbe  case 
of  TtuvUet  Ky,  8mn,  f.  Pvi/m,  8  T.  B.  Hon. 
161,  in  whteb  the  court  laya: 

"Instead  of  twenty  yean  mentioned  fo  the 
General  Act,  but  seven  years  are  required  by 
tbe  Act  of  1809;  but,  to  form  a  bar  to  an  ac- 
tion, something  more  is  required  by  tbe  latter 
Act  than  an  adverae  poiiession  for  seven 
years." 

In  Watenon  v.  l>ew>e,  18  Kan.  228,  tbe 
court  held  tliat  the  tax  deed,  which  upon  Its 
face  showed  that  it  was  void,  did  not  support 
the  possessioD  as  a  bu  under  tbe  short  Stat- 
ute of  Limltationa  in  that  State  which  applied 
to  sctioDs  for  the  recovery  of  lands  sold  for 
taxes.  Tbe  court,  in  that  case,  said,  quoting 
fmn  the  previous  can  of  SAoat  t.  Walker,  6 
Kan.  66: 

"A  tax  deed  to  be  snffldent.  when  recorded, 
to  set  the  Statute  of  Limitation  in  operation, 
must  of  Itself  be  prima  facie  evidence  of  title. 
...  It  Is  not  necessary  that  It  be  sufficient  to 
withstand  all  evidence  brought  against  it  to 
show  that  it  la  bad;  Irat  it  must  appear  to  l>e 
good  OD  its  face.  .  .  .  When  the  deed  dl^ 
closes  upon  its  face  that  it  ts  illegal,  when  it 
discloses  upon  its  face  that  it  is  executed  in 
violation  of  law,  tbe  law  will  not  asstat  it. 
No  action  under  the  Statute  of  Limitations 
can  then  be  brought  In  to  aid  its  validity," 

Similar  decisions  have  been  made  in  the 
cases  of  Maton  v.  Crvteder,  85  Mo.  626;  Shethjf 
V.  Hindi,  27  Minn.  259;  Outtar  v.  Eurlbut,  29 
Wii.  152;  Oomtr  v.  Olnffee,  6  Colo.  314;  Wof- 
ford  V.  MeKinna.  88  Tex.  86. 

We  do  not  discover  in  the  Statute  of  Ar- 
kansas, nor  in  tbe  decistops  of  its  courts  cited 
by  counsel  for  defendant,  anything  to  contra- 
vene these  views,  and  we  think  that  both  tbe 
weight  of  aulhwlty  and  sound  principle  are 
In  fnvor  of  tbe  proposition  that  when  a  deed 
founded  on  a  sale  for  taxes  is  introduced  in 
support  of  tbe  bar  of  a  possession  under  these 
SUtutes  of  Limitations,  it  is  of  no  avail  if  It 
can  be  seen  upon  its  face  and  by  its  own  terms 
that  it  is  absolutely  void.  We  are  satisfied, 
therefore,  that  in  regaid  to  the  defense  under 
both  Sututes  of  Limitation,  tbe  dectaratlnos 
of  law  by  the  court  were  erroneous,  and  for 
that  reason  its  judgment  ia  rwtrted.  And  as 
tbe  finding  of  facta  by  the  court  Is  before  us, 
and  these  are  tbe  only  matters  worth  atten- 
tion, it  M  ordertd  that  the  dreuit  wuH  mtw 
jtulgiMUfor  tht  plaim^. 


[195]        CHARLES  HARCHAND,  Appt., 

FREDERICK  SMKEN. 
(Seea  C.  Beportar'sed.  IflMOa) 

l^itent  right— manvfaetvretffitfdrofftnpgrottda 
— ifiamtfM  faeuUtf  tiaionarif  pnpotiiton, 

L  The  patent  Mo.  flltW,  vranted  to  Cbarlea  lfar> 
cMnd  Harrh    U8S,  fbr  an  tanproveoMit  fai  the 

CSS 


manufaouiro  nf  hydroRen  peroxtila,  la  faivalMfoa 
want  of  novelty. 
C  OlvJnff  to  oxjtrenated  water  a  well-known  ro- 
tary motion  Is  not  an  anndaaof  tevenUvefai^ 
ultr. 

t.  The  patentee's  diahn  to  be  enrolled  amonv  tbe 
list  of  fnventois  la  based  upon  propositions  too 
tbewattoal  and  vWonary  for  aooeptanoe. 
[Na  87.] 

Argued  Oct.  tS,  1889.    Decided  Nod:  tS,  1S89. 

A  PPEAL  from  a  decree  of  tbe  Circuit  Court 
a.  of  the  United  States  for  tbe  Southern  Dis- 
trict of  New  York  dismissing  a  suit  in  equity 
for  infringement  of  letter».patent  No.  278,569, 
nanted  to  Charles  Marcband  March  6,  It^SS, 
for  an  improvement  in  the  manufacture  of  hy- 
drogen peroxide  Affirmed. 
Toe  facts  are  stated  in  the  opinion. 
Opinion  below,  28  Bhitcbf .  4Sfi,  28  Fed.  Rep. 
629. 

Meura.  B.     Let  and  W.  B.  Ii.  Lm  fot 

a[»p11ant. 
(No  counsel  fw  appellee.) 

Mr.  Jiutice  Blatehford  delivered  tbe  opin- 
ion of  the  court: 

.  This  is  a  suit  in  equity,  brought  in  the  Circuit 
Court  of  the  United  States  for  the  Southern 
District  of  New  York,  by  Charles  Marcband 
against  Frederick  Emken,  to  recover  for  the 
infringement  of  letters-patent  No.  278.569, 
granted  to  the  plaintiff  March  8, 1883,  for  an 
improvement  In  the  manufacture  of  hydrogeo 
peroxide. 

The  apeciflcation  says:  "  This  Invention  baa 
reference  to  tbe  manufacture  of  hydrogen  per- 
oxide, or  oxygenated  water,  by  addition  of 
barium  or  calcium  biooxide  to  an  acid  (sul* 
phuric,  nitric,  acetic,  oxalic,  hydrochloric,  hy- 
drofluoric, bydroSuosilic,  and  the  like),  the  6l- 
noxide  having  been  mixed  with  water.  Here- 
tofore hydrogen  peroxide  has  been  made  by 
adding  the  Imrium  or  calcium  bluoxide,  mixed 
with  water,  to  the  diluted  acid,  tbe  biooxide 
being  added  from  time  to  time  in  small  quanti- 
Uea,  the  vessel  in  wbicb  the  operation  is  con- 
ducted  b^og  set  In  a  refrigerating  medium, 
and  the  liquid  being  adlnted  or  stirred  to  facil- 
itate tbe  reaction.  Tbe  stirring  has  been  per- 
formed by  band.  The  present  invention  la 
based  on  the  fact  or  discovery  that  tbe  reduction 
of  the  barium  or  calcium  bioozide  takes  place 
under  conditions  much  more  favorable  la  point 
of  rapidity  and  yield  when  the  add  to  be  neu- 
tralized ia  given  a  movement  of  rotation,  both 
vertically  and  horizontally,  by  a  screw  or  other 
suitable  means,  wbicb  at  the  same  time  createa 
both  constant  and  ever-changing  eddies,  the 
said  movement  of  rotation  being  imparted  con- 
tinuously during  the  addition  of  tbe  binoxide. 
The  present  invention  condsts,  therefore,  first, 
in  imparting  to  the  acid  a  movement  of  rota- 
tion, toe  time  required  for  the  chemical  reaction 
being  thereby  lessened,  while  tbe  reaction  itself 
Is  more  complete." 

Tbe  spedficallon  gives  a  description  of  tho 
apparatus,  which  It  says  is  preferably  to  be  em- 
ployed and  forms  part  of  the  InventloD,  In  auV 
stance  as  follows:  There  Is  a  receptacle  for  tbt 
acid,  and  a  jacketing  vessel.  In  which  the 
ceptacle  rests,  for  containing  the  refrigerant  or 
cooling  medium.   There  la  a  rotating  screw 
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■Dd  ft  vertical  power-shaft  The  acid  recep- 
tacle need  not  he  of  any  particular  size,  but  a 
good  capacity  Ii  from  five  hundred  to  one 
uousana  gallons  It  is  preferably  hemispher- 
ical, but  may  be  cylindrical,  fnisto  conical,  or 
of  other  miiuble  form;  and  It  la  made  of  or  lined 
with  material  adapted  to  nstatthe action  of  the 
acid.  For  use  with  hydroflnorte  acid,  a  sheet- 
Iron  or,  better,  a  copper  vessel  Hged  with  lead 
may  he  tiaed,  or  one  of  platinum,  gold  or 

(19T]  illTcr,OT  one  otherwise  rendered  non-corrodlble. 
The  screw  is  provided  with  belicoidal  blades, 
ordinarily  two,  three  or  four  in  number,  set 
obliquely  on  the  arbor  or  screw-shaft.  The 
blades  are  preferably  pierced  with  holea.  The 
screw  ia  suspended  in  the  receptacle,  being  d»- 
tachably  connected  with  the  lower  end  of  the 
power-uiaft  by  two  piecea,  one  fixed  to  the 
power-shaft  and  the  other  to  the  screw-shaft, 
and  clamped  together  by  bolts.  On  the  screw- 
shaft,  above  the  top  of  the  receptacle,  is  fixed  a 
disc  of  wood  or  otber  suitable  material,  which 
catches  the  oil  from  the  bearings  of  the  power- 
ihaft,  and  other  foreign  matters  that  otherwtee 
would  be  liable  to  fall  mto  the  receptacle.  The 
power  abaft  is  suspended  in  Its  bearings  by 
suitable  collars,  which  enable  It  to  rapport  the 
screw,  and  is  driven  from  a  horizontal  shaft, 
through  beveled  gearing;,  or  by  other  well- 
known  or  auitable  mechanical  means.  The 
length  of  theacrew-shaftiBsuch  that  Uie  blades 
of  the  screw  do  not  in  operation  touch  or  scrape 
the  interior  of  tbe  receptacle.  The  jacketing 
Teasel  la  of  ordinary  or  suitable  construction. 
The  cooling  medium  commonly  employed 
therein  may  ne  placed  In  it.  Tbe  vessel  being 
filled  with  the  cooling  medium,  Uie  proper 
quantities  of  acid  and  water  (say  twenty  parts, 
by  weight,  of  acid  to  one  hundred  parts  of 
water,  or  other  suitable  proportions)  are  placed 
in  the  receptacle.  The  screw  Is  put  In  motion, 
and  the  binoxide  of  barium  or  calcium,  In  the 
atate  of  a  more  or  less  thick  emulsion  or  milk. 
Is  added  in  small  quantities.  The  revolving 
screw  imparts  a  movement  of  rotation  more  or 
less  rapidlo  tbe  liquid,  producing  eddies  therein 
and  ciHuiantly  cunging  the  material,  and  the 
diemical  reaction  takes  place  very  regularly 
and  completely.  Sufficient  binoxide  Is  added 
to  secure  tbe  complete  neutralization  of  the  acid 
without  rendering  the  hydrogen  peroxide  too 
alkaline.  Alter  a  certain  time,  which  varies 
with  the  quantity  of  the  article  manufactured 
and  the  amount  of  binoxide  employed,  and 
during  which  the  screw  may  be  stopped,  but  is 
[oeferably  kept  In  re-*olution,  theproductiou  of 
the  hydrogen  peroxide  ia  finished.  It  only  re- 
mains to  allow  the  matters  in  suspension  to 
settle  and  to  decant  the  clear  liquor.   If  It  is 

[108]  desired  to  obtain  tbe  hydrogen  peroxide  Id  a 
state  of  greater  purl^  than  results  from  the 
above,  the  clear  liquor  ia  subjected  to  special 
chemical  treatment,  which,  as  it  constitutes  no 
part  of  the  present  Invention,  is  not  described. 

Only  the  first  claim  of  the  patent  Is  involved 
In  this  suit.  That  claim  reads  as  follows:  "  1. 
The  method  of  making  hydrogen  peroxide  by 
oooliog  tbe  acid  solution,  imparting  thereto  a 
oontlnuoaa  movement  of  rotation,  as  well  in 
vertical  as  In  horizontal  planes,— such,  for  ex- 
ample, aa  imparted  by  a  revolving  screw  In  a 
recepiacl^— and  adding  to  said  add  solution  the 
Unoxlde  In  null  qnutitles,  while  mainttb- 
IBS  t*.  S. 
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Ing  the  low  temperature  and  the  rotary  or  eddy< 
ingmovements,  substantially  as  descritwd.'* 

The  answer  sets  up,  among  other  defenses, 
that  the  alleged  invention  and  patent  do  not 
contain  any  patentable  subject  matter.  After 
a  replication,  proofs  were  taken,  and,  on  a 
hearing,  the  court,  held  by  Jtidge  Coxe,  entered 
a  decree  dismissing  the  bill,  with  costs.  From 
this  decree  the  plaintiff  has  appealed.  The 
opinion  of  the  court  is  found  in  8S  Blatchf.  485, 
and  26  Fed.  Rep.  S2V. 

It  appears  from  the  record  that  the  first  claim 
was  three  times  rejected  by  the  Patent  Ofilce, 
and  was  then,  on  appeal,  allowed  by  the  exam- 
iners-in-chief, who  said  in  their  decision:  "In 
the  present  case,  the  essence  of  the  invention 
resides  In  imparting  to  tbe  Uguld,  while  mak* 
ing  hydrogen  peroxide  aa  above,  a  peculiar  mo- 
tion— one  which  cannot  he  given  by  hand— a 
continuous  movement  of  rotation,  horizontally 
In  opposite  directions  from  tbe  centre,  or 
radially  and  vortlc^y,  or  nearly  so,  according 
to  the  shape  of  the  vessel,  a  vortical  motion 
designated  In  German  as  nMMem^nff,  the 
movement  of  a  smoke  ring,  making  what  may 
be  termed  a  ring  vortex."  They  suggested  an 
amendment  to  tbe  specification,  to  make  it 
clear  that  the  Invention  was  "no  more  than  in 
this  particular  art,  all  the  other  steps  beingold. 
Imparting  to  the  liquid  undergoing  chemical 
change  this  old  motion,  this  motion  produced, 
for  example,  by  tbe  egg-beater." 

The  opinion  of  the  circuit  court  says:  "It Is 
not  pretended  that  the  complainant  discovered 
hydrogen  peroxide,  or  the  method  of  adding  [Ivvj 
barium,  mixed  with  water,  from  time  to  time, 
to  the  diluted  acid,  or  the  necessity  for  stirring 
or  agitating  the  Hq\ild.  Neither  did  be  invent 
the  obHauSy-bladed  screw,  tbe  hemispherical 
receptacle,  the  jacketing  vessel,  or  any  part  of 
tfaeapparatusdescrihedrntheBpeciflcatlon.  All 
this  was  old  and  well  known.  The  patent  it- 
self Illustrates  how  extremely  drcumscribed 
was  the  theatre  of  invention.'*  It  then  refers 
to  the  fact  that  tbe  descriptions.  In  the  specifi- 
cation, of  the  prior  process  and  of  tbe  patented 
piocesB  are  substantially  the  same,  except  that 
in  the  former  the  stirring  was  performed  by 
hand,  and  In  the  latter  it  Is  performed  by  ma- 
chinery. The  opinion  then  proceeds:  "The 
question,  then,  seems  to  be  narrowed  down  to 
Uiis:  Does  it  constitute  Invention  to  stir,  by  a 
well-known  and  simple  mechanical  device, 
what  had  before  been  stirred  by  hand?  The 
complainant  desired  to  manufacture  in  largo 
quantities  what  bad  before  been  produced 
dilefly  In  the  laboratory.  He  knew  how  hy- 
drogen peroxide  hod  been  made;  every  step  la 
the  formula  was  familiar.  A  mixture  that 
needed  stirring,  and  a  vessel  provided  with  a 
revolving  stirrer,  were  ready  at  bis  hand.  He 
put  the  former  Into  the  latter.  This  was  alL 
The  objecting  of  agitating  the  liquid,  while 
making  hydrogen  peroxide,  is  to  keep  the 
barium,  which  a  three  times  as  heavy  as  wa- 
ter, suspended  in  the  acid,  so  that  its  particles 
may  come  in  contact  with  the  partides  of  acid. 
Whether  they  come  In  contact  while  going 
round,  rising,  settling  or  remaining  stationaiy, 
can  make  no  difference.  Dlveat  the  case  of  the 
aif  of  mystery  with  which  U  la  environed,  and 
it  seems  ^mple  enough.  The  complainant's 
predecessors  knew  that  to  keep  the  barium  up 
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ID  the  solution  they  must  stir  It.   The  com- 
plainant knew  this.   Unlike  them,  however, 
he  manufactured  on  a  scale  large  enough  to 
make  it  essential  to  employ  a  power-shaft.  The 
oar-sbaped  sticks  which  formerly  went  round 
aod  round  by  hand  now  go  round  and  round 
by  machinery,"   The  court  then  refers  to  the 
contention  of  the  plaintiff  tbat,  by  the  method 
set  out  in  the  patent,  a  movement  waa  given  lo 
the  acid  which  had  never  before  been  imparted 
to  it  in  the  manufacture  of  hydrogen  peroxide, 
because  "  the  liquid  is  thrown  out  towards  the 
'  200J  circumference  of  the  vessel  at  the  bottom,  rises 
at  the  sides,  returns  to  the  center,  and  then 
descends,  lo  be  again  thrown  out  at  the  bottom, 
while  at  the  same'  time  it  is  carried  round  and 
round;"  and  says  that  this,  "being  reduced  to 
still  simpler  language,  means  tbat  the  machine 
will  stir  large  quantities  of  the  liquid  more 
thoroughly  than  the  hand-worked  paddles."  It 
adds:  ''The pretense  that  tbe  complafnaat bad 
discovered  some  occult  and  wonder-working 
power,  in  the  motion  of  a  screw  revolving  in 
the  bottom  of  a  tub,  is  not  sustained  by  the 
proof.    "Whether  the  contents  of  the  tuD  be 
oxygenated  water,  or  soap,  or  lye,  or  tartaric 
acid,  the  action  will  be  the  same.  Thatrolair, 
eddying  mottooa  in  liquid  will  result  from  the 
revolving  screw,  tbat  tbe  liquid  will  rise  high- 
est at  the  periphery  of  the  tub,  and  thus  have 
Ibe  tendency,  at  the  top,  to  fall  towards  the 
center,  were  well  understood  operations  Of  cen- 
trifugal force.  As  every  device,  apparatus,  for- 
mula, law  of  nature,  motion  and  ingredient 
adopted  by  the  complainant  was  old,  tbe  patent 
must  be  held  invalid,  unless  it  can  be  said  that 
giving  tooxygenated  water  a  well-known  rotary 
motion  springs  'from  that  intuitive  faculty  of 
the  mind  put  forth  in  the  search  for  new  re- 
sults or  new  methods,  creating  what  had  not 
before  existed,  or  bringing  to  light  what  lay 
hidden  from  vision.'   {Umlisler  v.  Bewdiet  A 
B.JUfu.  Co.  113U.  8.59,72  [28:901.9051).  No 
such  faculty  has  been  tasked  lo  giving  form  lo 
this  patent.  There  is  here  no  sufficient  founda- 
tion upon  which  to  rest  a  claim  which,  if  con- 
strued as  broadly  as  the  complainant  insists  it 
should  be,  practically  makes  all  pay  tribute 
who  stir  the  mixture  in  question  by  machinery, 
and  by  hand  also,  provided  substantially  the 
same  movement  can  be  produced  by  bana-stir- 
ring,  and  this  seems  to  be  a  disputed  qtiestion 
upon  the  proof.   The  complainant's  claim  to 
be  enrolled  upon  the  list  of  inventors  is  based 
upon  propositions  too  theoretical  and  visionary 
for  acceptance."   See  also  Dreyfut  v,  Searle, 
124  U.  S.  60  [31:  3521;  Crexxnt  Brewing  Co. 
V,  Oot^ied,  128  U.  8. 108  |^:  390]. 

A  careful  consideration  oi  the  evidence  and 
of  the  arguments  on  the  part  of  the  appellant 
<no  brief  baviug  been  submitted  on  the  part  of 
the  appellee)  induces  us  to  concur  in  the  views 
of  the  circuit  court. 

Decree  affirmed. 


L  When  a  duty  to  keep  streets  In  repair  fseajoineil 
on  municipal  oorporatlona  by  a  sututa.  a  right  of 
action  for  damaffcs  caused  br  a  neglect  to  pov 
form  such  duty  arises  by  tbe  common  law, 

S.  Altbougb  a  city  only  allows  areasoDable  patto< 
a  street  to  be  used  for  depotfttoff  bulldlns  mate- 
rials thereon,  and  requires  tbe  buiMer  to  lodl- 
oate  tbe  locallt?  of  suob  materials  by  proper 
Ughla,  tbat  does  nut  relieve  tbe  city  from  the  duty 
to  pieverit  tbe  street  froid  being  so  occupied  aa 
to  endanger  passers-bji  nor  from  the  damages 
arising  from  a  breach  of  sudi  duty. 

rao.  89.] 

Argued  Sin.  8, 1889.      Decided  Soe.  fS,  1889. 

IN  ERRORtothe  Circuit  Court  of  the  TJnlted 
States  for  tbe  Northern  District  of  Ohio  to 
review  a  Judgment  In  favor  of  plaintiff  in  an 
action  for  damagea  for  personal  injuries  sus- 
tained by  blm  in  consequence  of  the  failure  of 
the  City  of  Cleveland  to  keep  its  street^  in 
proper  and  safe  condition  for  use  by  the  public 
Affirmed. 
The  facts  are  stated  In  the  opinion. 
Opinion  below,  28  Fed.  Rep.  835. 
Mr.  Allan  T.  Brinsmade,  for  plaintiff  111 
error: 

The  City  of  Cleveland  cannot  be  made  liable 
In  an  action  of  this  kind  unless  made  so  by 
statute. 

Gooley  on  Torts,  622;  Frazer  v.  Levtitton,  76 
Me.  531;  Setoiton  v.  JVew  Haven,  34  Conn.  136- 
139,  87  Conn.  475;  IhU  T.  Botlon,  122  Mas*. 
844-880. 

Police  offlceia  cannot  be  xegaraedu  serranta 
or  agents  of  the  dty. 
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THE  CITY  OP  CLEVELAND,  P^.  inJBrr., 

HENRY  EINQ. 

(Sees,  a Bepoitsr^ ed.  Z06-8DD 

Putyof  city  to  keep  itreets  in  repair — when  dty 
liable  far  damage*  for  breach  of  that  duty. 

t84 


V(frt^—IAca>aitv  of  municipal  corporations  and  in- 
dtvidualt  for  obttmuttom  in  streds  or  vxint  of 

repair  Uwreof—  NuiearKts  in  ttreeU. 
Cities  and  towns  wblob  voluntarily  accept  their 
charters  from  tiie  State, dotblngthem  with  special 
privileges  to  be  exercised  for  tbe  beneUt  of  their 
dtliens  and  oommitting  to  them  exclusive  oontrol 
over  streets,  alleys  and  blghways  within  their  lim- 
Ita,  are  liable  in  on  action  for  damages  to  any  pec- 
ton  Bpedally  injured  by  their  telliiie  to  keep  sooh 
streets,  alleys  and  highways  in  suitable  repair,  t 
Thomp.  Neg.  7S8, 1 12;  Albrlttln  v.  Hun  teviUe.  SO  Ala. 
486, 81  Am.  Bep.  tf;  O'Neill  r.  New  Orleans.  80  la. 
Aon.  S20, 81  Am.  Hep.  SZl;  NoUb  t.  Blohmond,  81 
QratL  271. 81  Am.  Rep.  728, 

In  aOBie  States  this  rule  ts  denied.  HcCutcheoa  v. 
Homer,  0  Hioh.  4B3, 88  Am.  Bep.  812;  Navasota  r. 
Pearce,  46  Tex.  626,  !6  Am.  Bep.  STB:  Young  v. 
Charleston,  80  8.  C 116. 47  Am.  Bep.  8!7;  Tranter  v. 
Bocramento,  61  CaL  171;  Pray  T.  Jersey  City,  88  N, 
J.L.aBt. 

A  town  la  not  drllly  liable  for  on  tajnry  caused 
by  a  defect  In  a  highway  In  tin  abeeooe  of  •  stnW 
ut«  flxiDg  such  Itabillty.  AUnow  r.Blblv*ll>Mlnn. 
18S,  44  Am.  Kep.  UL 

In  KanaaaatownshlplsnotUablelnaaivll action 
for  damages  for  negleoUnc  to  keep  a  hlgbway  la  m 
safe  condition.  BUcenberry  v.BaaarTwp.8SB:an. 
558. 

Obstnictlooa  neeeesltated  by  erecting  buildings 
may  not  be  a  nuisance.  State  t.  Omaba,  U  Nelk 
ae.  45Am.  Bep.  108;  Clark  r.Fry.8  Obio  9LaiBt 
Wood  T.  Hears,  18  Ind.  616. 

Or  an  exhibition  of  wild  animals  tn  tbe  streets 
under  Uoense.  Little  r.  Madtoon.  #  Wis.  608.  m 
Am.  Rep.  m  Omtn,  Uttle  v.  XaOlKm,  U  Wto. 
643;  Cole  T.NewbnzTPort,  110  81188.884,  IT  Am.  Bepb 
884. 

Or  moving  buiUUngs  In  stneds.  Qmrm  T.  Bhafe. 

taek.a6N.H.88T. 

It!  V.  8. 
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iZioMnioii  T.  Oremu^tf,  42  Ohio  8t  6%  iVb/^ 
rMMm  T.  .?|iftsa(r»dt,  94  Pft.  121;  WetUm 
Bom.  Mtdxcal  Ooaeoe  t.  Clet>dand,  la  Ohio  St. 
875;  ObmDftett  t.  jVoRi;siom«ry,  58  Ala.  627. 

A  muDicipal  oorporation  is  not  liable  for  a 
penonal  Injury  occasloDed  on  its  streets  by 
persons  making  an  unlawful  use  of  its  ttreets, 
M  by  coasting. 

Fiivette  v.  Timberlake,  88  Ind.  880;  Alt- 
voter  V.  BtUtimoTe,  31  Hd.  463. 

Municipal  oorpo rations  are  not  InsureTS  of 
the  safety  of  their  public  ways,  or  the  lives  and 
limbs  of  pedestrians. 

Ohate  V.  ClevOand,  6  West.  Rep.  817, 44  Ohio 
St.  505-618;  3  DlUon,  Mud.  Corp.  8  1010;  Ji)^ 
T.  Seaard,  86  111.  403,  404,  406;  Hunu  v.  Ifev 
York,  47  N.  Y.  (HM. 

A  ci^  Is  not  liable  for  the  acts  of  a  person  it 
licenses  to  nse  its  streets  unless  the  thing  au- 
thorized is  inlrinaically  dangerous,  or  the  mu 
ntcipal  authorities  have  notice  of  the  Degligence 
of  its  licensees.  ' 

Wanaia  t.  Dunlap,  9  West.  Bep.  861,  113 
Ind.  67& 

Mean,  ^ekard  Baeen  and  E.  K.  Wlleoz. 

fordefendant  in  error: 

The  duty  Imposed  by  the  charter  of  a  muni- 
cipal corporatiou  to  keep  lis  streets  and  high- 
ways  in  repair  is  a  perfect  corporate  duty,  lor 
the  breach  of  which  tbe  municipal  corporation 
must  answer  in  dan^ages. 

OampbtUr.  Monigomeni,  58  Ala.  627;  Bamet 
T.  District  ^  CMwnAta,  91  U.  8.  547  (28:442); 
We^  V.  mo&eport,  16  N.  T.  161,  note;  Van- 
Afkg  T.  Oineinnatt,  1  Disney  (O.)  532;  Western 
&m.  Medical  OoUige  t.  CUveland,  13  Ohio  Bt 


87S;  Sobinmin  t.  Grant&te,  42  Ohio  St.  6!5; 

GardiiwUm  r.  AwbrtfieA,  46  Ohio  St.  ;  Mo- 

Oarlhy  t.  agraeum,  46  N.  Y.  104. 

Ignorance  of  the  defect,  which  It  the  result 
of  a  clear  and  unmistakable  omission,  is  itself 
negligence. 

Boveher  v.  JVw  HMtn,  40  Ckinn.  496. 

Notice  to  a  town  of  a  defect  In  a  highway 
may  be  toferred  from  the  notoriety  of  the  de- 
fect and  its  continuance  for  such  a  lengtii  of 
time  as  to  lead  to  tbe  presumption  that  tbe 
proper  officers  of  the  town  knew,  or  with  prop- 
er vigilance  and  care  might  have  known,  of  it. 

Reed  t.  Hmrthfield,  18  Pick.  94-8S;  MancJuater 
T.  Hartford,  80  Conn.  11»;  8tom  t.  Utica,  17 
N.  Y.  104:  Buffalo  f.  BoUoway,  7  N.  Y.  493; 
BaUiim  T.  O'AvMMtt,  68  Md.  110;  Iktrpit  t. 
Conn,  9  Mich.  166;  Ohild  t.  Asfon.  4  AUen.  41. 

Mr.  JusUee  H«.rlM  delivered  the  opiatoo 

of  the  court: 

This  is  an  action  to  recover  damages  for  per- 
sonal Injuries  which  the  defendant  in  error, 
who  WAS  the  plaintiff  below,  allegM  were  roa> 
tained  by  him  In  consequence  of  uie  failure  of 
the  City  of  Cleveland,  by  Its  officers  and  serv- 
ants, to  exercise  due  care  in  keeping  oue  of  ita 
streets  In  proper  and  safe  condition  for  use  by 
the  public.  At  the  trial  the  City  objected  to 
the  fotroduclion  of  any  evidence  in  bebalf  of 
tiie  irialntifl,  on  the  ground  that  tbe  petltloii 
did  not  state  facts  sufflcfent  to  coomtate  a 
cause  of  action.  The  objection  was  overruled 
and  the  defendant  excepted.  When  the  evi- 
dence for  tbe  plaintiff  was  concluded,  the  de> 
feadaot  asked  a  peremptory  iostructloD  In  lU 


A  rope  across  a  sdreet  br  order  of  tbe  muoiclpal 
autborittes  to  allow  aparade  of  the  fliedepftrtmant. 
SImun  V.  Atlanta.  67  Oa.  618,  M  Am.  Bep.  TSB. 

A  stairway  on  the  street  side  of  a  bulldlns  not 
«ocrt»ctolng  upon  the  sidewalk.  FltKeiald  v. 
Ber*lii,nWla.81.8rAm.  B^Ut. 

A  poet  at  the  comer  ot  a  dtrsteoet  to  protect  a 
abade-tree,  thoogh  partly  oonofaled  bj  grass  aod 
weeds.  WelUngtoo  v.  Qtegaoo,  81  Kan. »,  tf  Am. 
Bep.48S. 

Bat  a  hackner-ooach  stand  nay  be  a  nulsanoe, 
ootwitbstandiog  a  citr  ordlnanoe  parmiuiav  It. 
Branahan  v.  dnclnnatl  Hotel  Co.  a  Obio  St.  888, 
48  Am.  Rep.  467;  Dennis  v.  Slpperly,  IT  Hun.  80; 
Turner  v.  Holtsman,  H  Hit.  U8. 

A  water  tank  In  tbs  moier  of  a  street  occupying 
one  half  of  Ha  width,  and  the  erecttoo  andopera- 
-ttoo  of  a  steuD  engloe  In  conoeoUon  therewith, 
MorrtoOD  v.  Hlokson,  87  HI.  687.  SB  Am.  Bep.  77. 

A  mari^et  taoiiseb  Savannah  v.  Wilson,  480a.  iTS; 
«tttB  v.  MobUe,  ftPort  tAla.)  m. 

Bat  a  having  estaldlshed  a  market  Ina  por- 
tkta  of  a  street  condemned  for  that  purpose,  no  ac- 
tion, it  baa  been  beld.  oan  be  maintained  by  an  sd- 
Jointng  owner,  \u  reason  of  the  tatoldental  obetru^ 
t*ono<  tbe  street  by  the  coUaotlng  ofwagonainthe 
nelghbortood  and  the  sale  of  prodoeathen-froni. 
wberethesamelsunderpolloeregiilatloo.  Benkel 
V.  Detroit,  48  Hloh.  MS,  43  Am.  Bep.  464. 

AooUactlonotoanfllD  tbeetreMs  (ortbereoep> 
tlonofalopabBBbeeD  beld  a  nulBBnoe.  People  v. 
■Conalnghani.  1  Denlo,  tM, 

But  a  sletgb  standing  ten  or  fifteen  minutes  in  a 
viilage  road  Is  not  an  obstruction  for  which  the 
town  ts  Uabto.  Sikes  v.  Uanobeetar,  N  Iowa,  6K. 

A  temptnaiT  otaatniotlon  caused  by  the  deliver 
ol  caia  on  aklds  across  a  sidewalk  may  not  bea 
Dutsaooe,  provided  suffleieDt  space  Is  left  on  the 
other  side  of  tbe  roadway.  Matbewa  r.  Kelsey.58 


HcSCi  Welsh  V.  Wilson,  i  Gent  Bep.  7«,  UH  M.  T. 
854. 

Afniltstand.  BarUogv.Weet.nwiaacn'.  Contra, 
Bute  V.  Berdetta,  TSInd.  L8^  88  Am.  Bep.  117. 

A  brick  wall,  the  remains  of  a  burnt  building  on 
tbe  edge  of  a  sidewalk  (KUey  t.  Kamaa  City,  88 
Uo-lW;  tHit  not atadtataaoeftom  a  pubUo  street, 
Cain  V.  Syracuse.  28  Hun,  U»,  S6  N.  T.  88. 

A  municipal  corporation  Is  liable  tor  injuries 
Claused  by  dangerous  excavatlone  left  unguarded 
In  its  Btreeto.  Wilson  t.  Wheeling,  U  W.  Ta.  W* 
48  Am.  Rep.  no;  Irmton  v.  KeUey,  88  Ohio  Bt.  QQ; 
ClrclevUle  v.  Neuding.  41  Obio  St  486;  DreeeeU  v. 
Klogstoo.  Se  Hun.  888;  Brusso  v.  Buffalo,  SO  K.  Y. 
m;  BusseU  v.  Columbia,  74  Ha  480,    An.  Bep.  8iS. 

That  tbe  work  ti  placed  in  tbe  basds  of  a  oon- 
tractor  will  not  relieve  tbe  oorporation  frmu  Ua* 
UUty  (Welflh  v.  St.  Louis,  78  Ho.  71;  Brusso  v.  Buf- 
falo, SO  N.  Y.  6.0:  Jaoksonvllle  v.  Drew,  19  Plo.  108, 
48  Am.  Bep.  5;  Dreawll  v.  Kingston,  88  Hun.  888); 
though  It  has  no  control  over  the  work  and  the 
contractor  stipulates  that  be  shall  be  liable  for  ao- 
oideats.  Wilson  v.  Wheellug,  IS  W,  Va.  883. 

Obetruotions  in  tbe  hivhway  frightening  horeesi 
Bennett  v.  Lovell,  12  B.  L  166,  84  Am.  M9fi.  6S8 
(tablngand  machinery  left  In  bl^wayh  MUartey  v. 
FoMr.  6  Or.  878, 85  Am.  Bep.  581:  Clinton  v.  How- 
ard, 48  Conn.  284  (pUe  of  stones):  lAke  v.  HUUken, 
68  He.  SIO:  Jones  v.  Bousatonlc  B.  Co.  107  Hass.  881 
(barrel  of  wbltewash  left  lo  highway);  PloUet  v. 
Blmmeia.  106  Pa.  06. 

A  municipal  oorporation  may  be  liable  for  suf- 
ferlDg  objects  to  remalo  in  tbe  road  calculated  to 
friKhteo  botees.  Bennett  v.  Flfleld,  18  B.  1. 130, 48 
Am.  Bep.  17:  Criasey  v.  HestonvlUe,  H.  *  F.  Paa. 
B.  Co.  35  Pa.  8B;  Staidey  v.  Dav«nport,M  Iowa,  40) 
87  Am.  Bep.  816  (steam  motor).  Cmtn,  8parr  v.  8L 
Louis.  4Ho.  App.  SIS  (In  the  latter  eaae  the  use  was 
lawfub;  Young  v.  New  Haven.  88  Conn.  4S5  tftaam 
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behalf.  This  motion  was  denied,  and  to  that 
ruling  of  the  court  an  exception  waa  taken. 
After  the  whole  evidence  waa  closed,  and  the 
court  had  charged  the  jury,  the  defendant  asked 
an  instruction  to  the  effect  that  there  waa  not 
Buflicient  legal  proof  of  negligence  on  the  part 
of  the  City,  its  officers  or  agents,  to  entitle  the 

Slainlifr  to  recover.  This  request  having  been 
enled,  an  exception  was  taken  to  the  ruIinE  of 
the  court.  The  case  having  been  submitted  to 
the  jury,  a  verdict  was  returned  for  tea  thou* 
Band  dollnrs  against  the  City.  Upon  that  ver- 
dict a  Judgment  was  rendend  for  the  plaintifT. 

The  petition,  after  referring  to  Bank  Street 
as  ft  common  public  itreet  and  highway  in  the 
City  of  Cleveland  for  the  free  passage  and 
travel,  at  all  times,  of  persons  on  foot  and  with 
horses  and  vehicles,  and  averring  that,  under 
the  statutes  of  Ohio,  the  duty  rested  upon  the 
City  to  cause  the  street  to  be  kept  open,  in  re- 
pair, and  free  from  oiiisances,  tuleged  that  the 
defendant,  on  the  12th  day  of  November,  1879, 
wrongfully  placed,  and  permitted  to  be  placed, 
large  qnaDtfUes  of  dirt,  sand,  rubbish,  stones, 
boxes  and  other  materials  for  building  purposes. 
In  and  across  said  street  at  or  near  and  before  a 
building  owned  by  one  Rosenfetd,  and  negli- 

Sntly  and  wrongfully  suffered  and  permitted 
e  same  to  extend  across  and  occupy  more  of 
[297]    the  street  than  was  reasonable  or  necessary, 
namely,  mora  Uum  one  half  of  its  width,  and 
to  remain  and  continue  on  Ae  above  day  and 

roller);  (SUcago  v.  Boy,  7S  TIL  530  (dead  animal): 
Frltacfa  V.  Allegbenr,  91  Pa.  286;  Ay er  v.  Norwloh, 
89  Conn.  876, 12  Am.  Bep.  ¥30. 

It  the  town,  city  or  other  publlo  oorporatlon, 
(duuved  by  law  with  the  care  of  hlghwaya,  per- 
mits objecta  to  remain  thereon,  wfalob  from  tbelr 
nature  have  a  tendenoy  to  frighten  horses  of  ordt- 
nary  gcnUeneas  and  docility,  and  the  horse  of  the 
traveler,  himself  tn  the  ezeroise  of  due  care,  takes 
frlytrt  at  such  an  object  and  runs,  and,  notwtth- 
itudlDff  due  efforts  to  restrain  bim  on  tlw  part 
of  his  driver,  damages  ensue,  the  oorporathm  must 
pay  Buob  damages.  A^rnew  v.  Corunna.  20  Cent. 
Law  Jour.  108,  note;  Dlmoaltv.8uflleld,aDConn.  120; 
Horse  v.  Richmond,  Vt.  4SB;  Fosbar  v.  Olen  Ha- 
ven, n  Wib  IBS;  Keller  v.  Tond  dn  hma,  SI  Wis.  170; 
Osrd  v.Eliswortb, «  He.  W;  Winsfalp  v.  Bnfleld,  tf 
H.  H.  1ST.  But  see  Cook  v.  Uontague,  115  Haas.  B71; 
Agoew  V.  Conmna.  60  Hlob.  428. 

The  statutory  liability  of  a  dty  for  pertraal  In* 
jDrfea  is  cooflned  to  defecta  In  the  streets  artsbig 
from  their  being  out  of  repair,  and  does  not  cover 
objects  on  the  street  but  forming  no  put  thereof, 
as.e.0.,  a  pile  of  lumber enoroaohtng thereon.  Ho- 
Arthiir  V.  Saginaw,  68  Uloh.  807. 

It  la  the  dnlj  of  a  dtr,  oharged  with  oonstruotlng 
sewen  and  with  keeping  them  In  repair,  to  exercise 
needful  dUigenoe,  prudence  and  care  to  ascertain 
whether  tbey  become  obstructed;  and  for  a  failure 
to  do  so  it  la  liable.  Barton  v.  Syracuse,  80  N.T.  64, 
•r  Barb.  IBS;  HeOartby  v.  Syraouse,  40  N.  Y.  104; 
Hudson  V.  Tabor,  U  B.  1 Q.  B.  DIv.  226,  U  Eng.  Rep. 
(Hoak)  806,  note. 

Though  If  a  dtlzen  obstmot  the  street  of  a  dty, 
tt  IB  not  UaUe  to  one  Injured  thereby  untU  It  hm 
Dottoe,  actual  or  ooostrootlve,  from  the  length  of 
lime  Hie  obstmedon  remains,  thereof.  Orifflu  v. 
NewTork.ON.  T.4M. 

A  corpotatioo  will  not  be  answerable  for  damases 
caused  by  a  defective  eondlUon  of  Its  Ufhways 
produoed  by  some  ant  not  Ha  own,— as,  the  ant  of  a 
wrong-doer,  a  sodden  flood,  or  other  casualty,— 
noleai  actual  oottoe  bad  come  to  It  of  such  defect, 
and  a  reasonable  time  had  elapsed  to  repair  the 

ssc 


during  the  night  time  of  that  day.  unprotected 
and  unguarded,  without  a  sufficient  number  ot 
lights,  or  in  such  a  manner  as  to  be  distinctly 
seen  by  those  using  the  streeL  It  was  further 
alleged  that,  in  consequence  of  such  careless- 
ness, negligence  and  improper  conduct  on  ihe 
part  of  the  City,  the  plaintiff,  while  lawfully 
pas^ng  in  a  buggy  along  Bank  Street  In  the 
night  time,  was,  by  reason  of  said  dirt,  sand, 
rubbish,  stones,  boxes  and  oUier  materials  in 
the  street,  overturned  with  great  force  and  vio- 
lently thrown  upon  the  street,  whereby,  and 
without  fault  or  negligence  upon  hia  part,  one 
of  his  legs  was  brolien,  and  be  was  otherwise 
permanently  Injured  and  disabled. 

The  answer  of  the  City  put  In  issue  all  the 
material  averments  of  the  petition,  and,  in  ad- 
dition, alleged  that  if  the  plaiatiff  was  injured 
it  was  due  to  his  own  negligence,  and  not  be- 
cause of  any  want  of  care  on  Uw  part  of  Uie 
defendant. 

At  the  trial  the  plaintiff  was  permitted, 
against  the  defendant's  objection,  to  read  lu  evi- 
dence two  sections  of  certain  ordinances  of  the 
City  relating  to  the  placing  in  the  sfereeu  of 
material  for  building  purpoaeai  Tbey  are  aa 
follows: 

"8kc.  4.  No  person  shall  place  or  cause  to 
be  placed  on  any  street,  lane,  alley  or  public 
ground  any  material  for  building  pnrposea 
without  the  written  permission  of  the  Boiuil  ot 


same,  or  unlen  sufficient  time  had  elapsed  to  which 
the  oorporatlon  might  have  discovered  the  delect 
and  repaired  It  In  the  latter  case  the  courts  will 
presume  that  the  city  bad  notice,  or  charge  It  with 
llaUllty  because  of  lta.neaIlgenoe  In  not  knowing. 
Bassett  V.  St.  Joseph,  08  Ho.  200;  Scbweickbnrdt  v. 
St  Louts.  8  Ho.  App.  OH;  Ooherty  v.  Waltbam.  4 
Gray,  600;  Harper  v.  UUwaukee,  80  Wis.  805;  Prl- 
deauz  V.  Mineral  Point.  48  Wla.  518:  Hack  v.  Ijialem, 
eOr.  RS;  Dorlon  v.  Brooklsro,' 40  Barb.  004;  Sweet 
V.  OloversvlUe,  IS  Hun,  3IS;  Kloner  v.  Troy,  11 
Cent.  Bep.  4H,  108  N.  T.  607:  Wilson  v.  Watertown, 
8  Hun,  BOH;  Todd  v.  Troy,  SI  N.T.  600:  Kunz  v.  Troy, 
fl  Cent.  Rep.  m,  lOi  N.  Y.  SU;  Pomfrey  v.  Baraton 
Springs,  7  Cent  Rep.  44,  lOt  N.  T.  4S0;  HcOlnlty  v. 
New  York,  0  Duer,  674;  Hart  v.  Brooklyn.  80  Barb. 
220;  Seaman  v.  New  York,  8  Daly.  147:  Kaveny  v. 
Troy.  II  Cent  Hep.  342. 108  M.  Y.  Ml;  Dush  v.  Gene- 
va, 8  Thomp.  ft  C.40O:  Chicago  v.  lAnglass,ee  lU. 
SOI:  Peru  v.  French,  56  lU.  811:  Reed  v.  NorthQeld, 
18  Pick.  H;  Douhm  v.  Clintoo.  81  Iowa,  887;  Bowell 
V.  Winianis,  28  Iowa,  aO;  Boueher  v.  New  Haven, 
40  Coon.  460;  BUI  v.  Norwloh.  80  Oono.  222:  Rice  v. 
Dea  Uoinee,  40  Iowa,  041;  Clark  v.  Oorlntb,  41  Vt. 
440;  Ozler  v.  HIneeburgb,  44  Vt.  BO:  Hume  v.  New 
York,  47  N.  Y.  030;  Jansen  V.  Atohlson.  10  Kan.  886; 
Chicago  V.  Hurptty,  81  III.  284:  Fah^  v.  Harvard, 
02 IlL  28;  Lobdell  v.  New  Bedford.  1  Hasa.  188:  Harrl- 
man  v.  Boston,  114  Han.  841;  Howe  v.  Plainfleld,  41 
N.  H.  180;  Hubbard  v.  Oonoord,  86  N.  H.  68;  Ward 
T.  Jeffeieon.  U  Wis.  848;  Colby  v.  Beaver  Dam.  S4 
Wis.  286;  Ooodnough  v.  Ostakoeh,  84  Wis.  540, 28  Wis. 
aOO;  Hall  v.  Fond  du  Iao,  48  Wis.  874;  Hosey  v.  Troy, 
01  Barb.  681;  Relnhard  v.  New  York,  8  Daly,  248; 
aboebeater  v.  Hartford,  80  Cono.  118;  Townsend  v. 
I>eaHolDeB,«IIowa,6Br;  Botamldt  T.Ghkago  *  N. 
W.  B.  Co.  88  lU.  406;  Oiloago  V.  MeOarOy.TS  IU.8ait 
Cusiok  V.  Norwich.  40  Conn.  876;  Chicago  v.  Fowler, 
00  III.  822:  Chicago  ▼.  Crocker,  8  Ul.  App.  m-, 
Welghtmao  V.  Wasblngton,  00  U.  B.  1  Black.  80  aft 
SB);  Noble  v.  Ulotamond,  SI  GtatL  Hit  AUanta  v. 
Perdue^  fiB  On.  608:  Fort  Wa|«  v.  De  Witt,  47  bd. 
80L 
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Ohj  ImprOTements.  Such  pcrmtssion  Bb&ll 
specify  the  portioa  or  tlic  sidewalk  and  street 
to  be  used  and  the  period  of  said  use,  which 
shall  not  exceed  two  montba.  and  in  no  case 
shall  any  person  use  more  than  one  half  of  the 
sidewalk  and  half  of  the  street.  The  council 
may  at  aoy  time  revoke  such  license.  At  the 
expiration  of  ibe  iiermission  or  on  the  revoca- 
cation  of  it  said  person  shall  remove  said  ma- 
terinl  from  the  street." 

"Sec.  14.  Whenever  any  person  or  persons, 
whether  cootracioror  proprietor,  shall  be  en- 
gaged in  theerectionor  repairingof  any  build- 
ing or  other  structure  whatever  within  the 
City,  and  shall  cause  or  permit  any  building 
materials,  rubbish  or  other  thing  to  be  placed 
on  aoy  public  street,  lane,  alley  or  sidewalk  or 
other  place  in  the  City  where  persons  pass  and 
repass;  and  whenever  any  person  or  persons 
[t98]  wbo  shall  be  engaged  in  constructing  aoy  sewer 
or  laying  any  gas,  water  or  <Aher  pipes  or  con- 
ductors In  or  toroucb  any  of  the  streets,  lanes, 
alleys,  highways,  sidewalks  or  other  places  in 
the  City  where  persons  pass  and  repass,  whether 
by  appointment  of  the  City  or  its  agents,  or  as 
coDtnictor,  it  shall  be  the  duty  of  all  such  per- 
soos to  protect,  with  a  sufficient  number  of 
lights,  the  materials,  rubbish,  goods,  wares  and 
merchandise,  heaps,  piles,  excavation  or  other 
things  so  caused  or  permitted  by  them  to  be  or 
remain  in  or  at  any  of  the  places  above  men- 
tioned, and  in  such  manner  as  to  be  distinctly 
seen  by  aU  passers-by,  and  to  continue  such 
lights  from  dusk  until  daylight  during  every 
night  while  any  obstructions  of  the  above-men- 
tioned descripitOD  are  allowed  to  remain  tn  or 
at  such  places;  and  every  person  who  shall  neg- 
lect (be  duty  imposed  By  this  section  shall,  m 
addilion  to  the  penalty  imposed  by  this  chap- 
ter, be  liable  for  all  dnmages  to  penoos  and 
property  growing  out  of  such  neglect." 

He  was  also  permitted,  against  the  defend 
ant's  objection,  to  read  in  evidence  two  permits 
given  by  tbe  City,  through  its  Board  of  Im- 
provements, one  to  £.  Rosenfeld,  dated  July 
16,  ]K79,.and  the  other  to  Frank  Kostering, 
dated  September  19. 1879;  each  permit  author- 
izing the  person  named  tliereln  to  occuj^  one 
halt  of  the  sidewalk  and  one  third  in  width  of 
the  street  in  front  of  the  premises  owned  by 
Rosenfeld,  during  a  period  of  sixty  days  from 
the  date  of  tbe  permit,  for  the  purpose  of 
placing  building  mater^  thereon,  subject, 
however,  to  tbe  provisions  of  the  ordinance  re- 
quiring that  such  materials  be  protected  "with 
a  suflirieDt  number  of  iighta,  from  dusk  until 
da,vli:;lit,  during  every  day  that  the  same  shall 
remain,"  and  to  the  condition  that  the  person 
neglecting  (hat  duty  slioukl  be  liable  to  the 
penalty  imposed  by  the  ordiuance,  and  for  all 
dnmages  to  person  or  property  growing  out  of 
such  ntglcct. 

There  was  evidence  before  the  Jury  tending 
to  show  that  when  (be  plaintiff  was  passingon 
Bank  Street  aliout  seven  o'clock  in  tbe  evening 
of  Kovembcr  12, 1879,  tbe  buggy  in  which  be 
was  riding  ran  against  a  mortar-box  placed  by 
Kostering  In  tbe  street,  and  used  by  bim  for 
purpa>es  of  building  on  Rosenfeld's  premises, 
IS991  and  was  overturned,  whereby  he  was  Uirown 
violently  to  tbe  street,  and  seriously  and  per- 
maueutly  injured  in  his  body.   There  was  al- 
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so  evidence  tending  to  show  that  the  obstruc- 
tions placed  in  the  street  by  Kostering  were  not 
indicated  by  lights  or  signals,  so  as  to  give 
warning  to  persons  passing  in  vehicles;  that  a 
greater  widui  of  street  was  occupied  by  these 
building  materiala  than  was  Justified  by  tbe 
permits  granted  by  tbe  Board  of  Improvements; 
and  that  the  failure  of  tbe  plaintiff,  and  of  the 
person  drivingthe  buggy  In  which  he  was  rid- 
ing, to  see  tbe  mortar-box  in  time  to  avoid  run- 
ning against  it  was  not  due  to  any  want  of 
care  upon  tbe  part  of  either,  but  to  the  abienoe 
of  signals  or  lights  upon  the  box. 

There  was  evidence  on  behalf  of  the  City 
tending  to  show  that  tbe  plaintiff,  and  tbe  per- 
son with  whom  he  was  riding,  might,  with 
reasonable  diligence,  have  seen  the  mortar-box 
before  the  buegy  came  in  contact  with  It;  also, 
that  a  proper  light  was  placed  on  the  mortar- 
box  about  dark  of  the  evening  when  the  acci- 
dent in  question  occurred. 

The  charge  to  the  Jury  was  very  full,  cover- 
ing every  possible  aspect  of  the  evidence,  and 
sufflcleotly  indicating  the  legal  propositions 
which,  in  the  judgment  of  Che  court  below, 
were  applicable  to  tbe  case. 

Among  other  things,  the  court  said:  "Tbe 

filaintiff  had  tbe  right  to  the  use  of  the  street, 
□  going  from  the  hotel  to  tbe  depot,  unob- 
structed and  free  from  danger,  but  subject, 
however,  to  such  incidental,  temporary  or  par- 
tial obstructions  as  are  necessarily  occasioned 
in  the  building  or  repair  of  bouses  fronting  up- 
on the  streets  over  which  he  passed;  but  in  us- 
ing the  street  be  must  exercise  reasonable  and 
orainary  care  to  avoid  obstructions,  if  any  be 
found  thereon.  In  the  night  time  he  had  tbe 
right  to  suppose,  in  tbe  absence  of  signals  of 
danger,  that  the  street  was  not  dangerously 
obstructed  or  dangerous  to  pass  over;  but  in 
passing  over  it  he  must  exercise  ordinary  care 
and  prudence  to  avoid  any  dangerous  obstruc- 
tions, both  in  tbe  observation  of  obstructions, 
their  locality  and  character,  and  tbe  speed 
used  in  passing  along  (he  street.  If  anv  ob- 
structions attracted  h&  attention,  he  should  be 
morccareful  toavoid  any  others  that  might  be 
in  the  street  and  near  the  same;  or  If  be  knew  [300] 
that  (here  were  building  materials  located  in 
the  street  In  frontof  a  new  building.  In  driving 
along  be  must  exercise  reasonable  care  to  avoid 
running  upon  aoy  such  ohatructloDS.  The 
City  bad  a  right  to  allow  Rosenfeld  to  use  a 
reasonable  part  of  the  street  for  the  purpose  of 
depositing  therein  building  materiala  with 
which  to  erect  his  building,  and  the  same  could 
rightfully  be  used  by  Mr.  Kostering,  the  build- 
er or  contractor,  for  that  purpose." 

Again:  "The  principal  negligence  com- 
plained of  by  the  plaintiff  is'that,  being  In  tbe 
night  time,  no  lights  were  placed  at  or  near  the 
materials,  sufficient  to  warn  him  of  danger  as 
be  passed  along  tbe  street.  Having  provided 
in  the  permits  to  Rosenfeld  and  Eosteri^,  the 
contractor,  that  in  the  night  time  sumctent 
lights  should  be  placed  by  them  at  or  near  ma- 
terials placed  and  remaining  in  the  street  to 
warn  persons  passing  along  there  of  dangerous 
obstructions,  the  City  had  a  right  to  suppose 
such  lights  were  so  placed  in  the  night  time. 
Whilst  it  was  tbe  general  duty  of  the  City  to 
keep  its  streets  in  safe  condition  for  the  use  of 
persoos  passing  over  the  same,  and  liable  for 
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injuries  caused  by  Its  neglect  or  omission  to 
keep  tliem  in  repair  and  reasonably  safe,  yet. 
Id  sucb  a  case,  the  basis  of  the  action  being 
negligence,  it  is  not  liable  for  an  injury  result- 
ing from  such  negligence  unless  it  bad  notice 
or  knowledire  of  the  defect  that  caused  the  in- 
Jury  before  it  was  sustained;  or,  in  the  absence 
of  express  or  direct  notice,  such  notice  or  Icnowl- 
edge  may  be  inferred  from  facts  and  circum- 
stances showing  that  such  ^ant  of  proper  lights 
to  denote  dangerous  obstructions  existed  for  a 
Bufflctent  |>eriod  of  time  and  Id  such  a  public 
and  notonous  manner  as  that  the  officers  rep- 
resenting the  City,  or  those  in  the  employment 
of  the  City  for  the  purpose  of  removing  ob- 
structions in  the  City,  in  the  exercise  of  ordi- 
nary care  and  diligence,  ought  to  have  known 
of  sucb  want  of  proper  guards  in  the  night 
time. 

"The  Ci^  is  not  an  Insurer  of  the  absolute 
safety  of  persons  passing  along  Its  streets  in  the 
night  time.  It  is  only  required  to  exercise  or- 
dinary care  for  such  safety,  and  in  judging  of 
what  would  be  ordinary  care  you  are  to  take 
into  account  the  great  number  of  streets  and 

[301  ]  their  milage  eootalued  in  the  City.  If  the  City 
or  the  officers  or  employes  representing  it,  had 
such  notice  or  knowledge,  direct  or  implied,  as 
I  have  stated,  then  ft  was  its  duty  to  see  that 
proper  lights  in  the  night  time  were  placed  at 
or  Dear  the  obstructicias,  such  as  would  be  suf- 
ficient to  warn  persons  of  reasonable  and  ordi- 
nary prudence  of  the  presence  of  sucb  obstruc- 
tions, and,  failing  to  do  so,  it  would  he  liable 
for  injuries  resultmg  from  such  failure." 

1 308 1  By  section  2040  of  the  Revised  Statutes  of 
Ohio,  title  Municipal  CorpnraHona,  it  is  pro- 
vided that  "the  council  shall  have  the  care,  su- 
pervision and  control  of  all  public  highways, 
streets,  avenues,  alleys,  sidewalks,  public 
grounds  and  bridges  within  the  corporation, 
and  shall  cause  the  same  to  be  kept  open  and 
in  repair,  and  free  from  nuisance."  1  R.  3. 
Ohio,  Title  XII,  Dir.  8,  ch.  18,  Glauque's  ed. 
p.  fiOO. 

The  Citv  concedes  that,  if  there  was  any  lia- 
bility at  all  on  its  part,  the  charge  of  the  court 
correctly  announced  the  principles  of  law  ap- 
plicable to  ttaecase.  If  theobstraction  in  ques- 
tion was  on  Bank  Street  unnecessarily,  or  for 
an  unreasonable  length  of  time  or  was  there 
without  proper  lights  or  other  guards  to  indi- 
cate its  locality,  and  such  condition  of  the 
street  at  the  time  the  plaintiff  was  injured  ex- 
isted with  the  knowledge  of  the  City,  either 
actual  or  constructive,  for  a  suffident  length  of 
time  to  remedy  tl  by  the  exercise  of  proper  dil- 
igence, the  liability  of  the  City  cannot  be 
doubted,  In  view  of  the  decisions  of  the  Su- 
preme Court  of  Ohio  and  of  this  court,  unless, 
as  contended  by  the  defendant,  the  plaintiff, 
notwithstanding  the  negligence  of  the  City  in 
sot  keeping  the  street  open  and  free  from  nui- 
sance, could,  by  due  care,  have  avoided  the  lo* 
juries  he  received. 

In  the  case  of  (keriHitgUm  v.  PVedetidt,  which 
will  appear  in  46  Ohio  St.,  the  Supreme  Court 
of  Obio  construed  the  above  section  in  connec- 
tion with  section  5144,  which,  among  other 
things,  provides  that  an  action  for  a  nuisance 
shall  abate  the  death  of  either  party.  That 
was  an  action  i^^nst  an  incorporated  village, 
founded  upon  a  petition  alleging  that  a  street ; 


used  by  the  public  was  so  unskillfully  and  neg- 
ligently constructed  and  left  by  the  defendant 
as  to  be  In  an  unrafe  condition,  and  allowed  to 
become  out  of  repair  and  olw^cted  by  the 
rubbish  and  refuse  of  the  village,  so  that  it  was 
highly  dangerous;  and  that  the  plaintiff,  while 
lawfully  passing  along  the  street,  accidentally, 
and  wilJiout  fault  on  her  part,  was  precipitnted 
down  an  embankment,  whereby  she  was  greatly 
bruised  and  injured. 

The  court  held  the  action  to  be  one  for  a 
nuisance,  and  in  harmony  with  the  principles 
announced  upon  this  general  subject  m  BameM  1303] 
v.  Diatriet  ofCdtumbui,  91  D.  8.  MO,  547_r23' 
440,  442],  said:  "The  statute  (sec.  2640,  Kev. 
Stats.)  gives  to  municipal  corporations  the  care, 
supervision  and  control  of  all  public  highways, 
etc.,  and  requires  that  the  same  shall  oe  kept 
open,  and  in  repair,  and  free  tnm  nuisance. 
In  effect  it  is  a  requirement  that  the  corpora- 
tion shall  prevent  all  nuisances  therein;  and 
when  by  allowing  a  street  to  become  so  out  of 
repair  as  to  be  dangerous,  the  corporation  Itself 
maintains  a  nuisance,  a  suit  to  recover  for 
Injuries  thereby  occasioned  is  for  damage  aris- 
ing from  a  nuisance,  or  'for  a  nuisance.  The 
statute  does  not  give  a  remedy,  it  but  enjoins 
the  duly.  And  when  a  duty  to  keep  streets  in 
repair  is  enjoined  on  municipRi  corporationa. 
either  by  a  statute  In  the  form  now  in  force  or 
by  a  provision  which  authorizes  tbem  to  pss» 
ordinances  for  regulating  streets  and  keeping 
them  In  repair,  and  gives  power  to  levy  taxes 
for  that  purpose,  and  presumably  to  obtain  a 
fund  for  satisfying  claims  for  damages,  a  right 
of  action  for  damages  caused  by  such  neglect 
arises  by  the  common  law." 

This  language  leaves  no  room  to  doubt  the 
liability  of  the  City  of  Cleveland  for  the  dam- 
ages sustained  by  the  plaintiff  if  it  was  guilty 
of  the  negligence  charged  in  the  petition,  and 
if  the  pWnuff  was  not  nimself  guilty  of  negli- 
gence that  materially  contributed  to  bis  injury. 
The  fact  that  the  permita  to  Rosenfeld  and 
Eostering  only  authorized  them  to  occupy  one 
half  of  the  street  for  the  purpose  of  depositing 
building  materials  thereon,  and  required  them 
to  indicate  the  locality  of  such  matarials  by 
proper  lights,  during  the  whole  of  evray  night 
that  they  were  left  m  the  street,  did  not  relieve 
the  City  of  the  duty  of  exercising  such  reason- 
able diligence  as  the  circumstances  required,  to 
prevent  the  street  from  being  occupied  by 
those  parties  in  such  a  way  as  to  endanger  paa- 
sers-by  in  their  use  of  it  in  all  [ooper  ways. 
Whether  that  degree  of  diligence  was  exercised 
by  the  City,  through  its  agents;  whetlier  ita 
officers  hao  sucb  notice  or  Knowledge  of  the 
use  of  Bank  Street,  in  the  locality  mentioned, 
by  the  parties  to  whom  the  tfbove  permita  were 
granted,  as  was  inconsistant  with  the  safety  of 
passers-by  using  it  with  due  diligence;  wheth- 
er, in  fact,  the  materials  ana.  obstructions 
pbtced  by  Eostering  on  the  street  were  suffi-  [304] 
dently  indicated  by  signal  lighta  or  otherwise, 
during  the  night  tune;  and  whether  the  plain- 
tiff wiks  himself  guilty  of  such  negligence  aa 
contributed  to  bis  in  jury,— were  questions  fairly 
submitted  to  the  jury,  and  are  not  open  for 
consideration  in  this  court. 

The  objection  that  the  petition  did  not  state 
facts  constituting  a  good  cause  of  action.  Is  not 
well  taken.  The  allegations  were  broad 
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CDongh  to  admit  proof  of  such  koowkdge  or 
notice  upon  tbe  part  of  tbe  City  of  tb«  condi- 
tioa  of  Bank  Street  as  would  fix  tu  llaUlltj  to 
tbe  plaintiff.  If  the  defendant  desired  a  fuller 
statement  of  the  cause  of  action,  tbe  proper 
course  was  to  indicate  its  wisbes  by  a  motioD  to 
require  tbe  plaintiff  to  make  more  specific  bis 
allejEations  as  to  negligence. 

The  motion  to  exclude  all  evidence  upon  the 
part  of  tbe  plaintiff  and  the  motion  for  a  ver- 
dict fn  b^lf  of  Uie  defendant  were  properly 
denied.  Tbe  question  of  neglieeoce,  fn  all  of 
tbB  aspects,  was  pecvdfarly  for  tbe  Jury. 

Am  no  0rTor  eftaw  was  eommiU^  at  Outriat, 
tkijudgaunt  i»  afflrmed. 


[WT]     JOHN  &  WINTERS  n  al.,  Appti., 
«, 

DAVID  B.  BTHELL,  Executor  of  Oxobob 
F.  Sett  LB,  bt  al. 

(See  8.  GL  Bep<Hrter*s  ad.  IDJ-aOD 

What  i»  not  a  final  dtene~erom-€emptaint— 
time  for  appnu. 

1.  In  an  action  for  an  Injuootloa  and  an  aoooaot- 
tag,  and  for  the  paymeot  to  plaintiff  of  what 
Bball  be  fbund  doe  to  htm  on  soeta  aooountfoff,  a 
decree  whiob  meieir  mjolns  the  defendant  and 
orders  ao  aocountlns  before  a  referee  is  not  a 
flnal  one,  aod  Is  not  appealable. 

L  Nor  does  It  make  any  difference  that  the  decree 
dismisses  the  cross-complaint  of  defendant ;  that 
was  not  a  separate  suit.  There  was  but  a  single 
decree,  entitled  in  the  original  suit. 

9,  TbfS  rlgbt  of  defendant  to  appeal  from  the  de- 
cree, so  far  as  bis  cross-complaint  Is  oonoeroed, 
will  be  preserved ;  and  time  will  run  against  h  Im. 
as  to  tbe  present  decree  of  the  court  betow,  oaij 
from  tee  entry  of  a  flnal  decree,  after  the  ao- 
oountlng. 

[Na  06.] 

Argued  JR».  It,  1889.   Deeided  JVoo.  M.  1889. 

APPEAL  from  a  judgment  of  tbe  Supreme 
Court  of  the  Territoiy  of  Idaho  afQrming  a 
decree  of  tbe  District  Court  of  tbe  Second  Ju- 
dicial District  of  Idaho  Territory,  enjoining 
defendants  and  ordering  an  accounting.  Dit- 
miited. 

Tbe  facts  are  stated  In  the  opinion. 
Mr.  n.  Kirkpatrlek  for  appellants. 
ilewra.  Samael  Shellabarger  aud  Jer- 
emiah  M.  Wilton  for  appellees. 

Mr.  Juttiee  Blatehford  delivered  tbe  opin- 
ion of  tbe  court: 

This  is  a  suit  brought  in  the  District  Court  of 
the  Second  Judicial  District  of  Idaho  Territorr, 
in  and  for  tbe  County  of  Alturas,  by  George  F. 
Settle  and  Jacob  Reeeer  against  Jdhn  B.  win- 
ters. Frank  Oanabl  and  Jobo  Winkelbacb. 
[t06]  llie  fx>mplaint  alleges,  that  the  plaintifb, 
being  tbe  ownersof  a  mining  property,  licenaed 
the  defendants  to  work  it  on  the  terms  and 
conditions  expressed  in  a  written  agreement 
and  a  supplemental  agreement,  for  a  definite 
period;  that,  underthe  agreement,  tbe  defend- 
ODts  were  to  work  the  mine  daring  that  period 
at  their  own  expense,  keq)  the  property  free 
from  liens,  and  pay  to  the  plalntuls,  as  a  con- 
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sideratioQ,  ooe  half  of  tbe  gross  proceeds  from 
the  mine;  that,  if  thedefeodnntsiiliould  pay  to 
tbe  plaintiffs,  on  or  before  November  27,  1SS3, 
the  termination  of  tbe  said  period,  out  of  the 
proceeds  of  tbe  mine,  or  otherwise,  $40,000,  tbe 
plaintiffs  should  convey  the  property  to  the  de- 
fendants; that,  in  the  event  of  such  payment  by 
the  defendants  to  the  ptaintiffs  witliio  tbe  time 
specified  any  and  all  sums  theretofore  received 
the  plaintiffs  from  the  defendants  as  consid- 
eration for  tbe  use  and  working  of  the  mine 
should  be  credited  upon  and  deducted  from  the 
$40,000;  that,  if  tbe  defendants  should  fail  to 
comply  with  any  of  their  agreements,  or  should 
not,  on  or  before  the  dav  named,  pay  tbe 
$40,000  to  the  plaintiffs,  they  should  forfeit  all 
rigbt3  under  tbe  agreement,  and  no  longer  work 
tbe  property;  that  tbe  defendants  proceeded  to 
work  the  mine,  and  continued,  durini;  the 
period  mentioned,  to  extract  large  quantitic  a  of 
gold  and  silverorc  from  it;  that,  on  tbe24tli  of 
November,  1888,  the  apreement  was  extended, 
in  writing,  to  December  27, 1883;  that  the  de- 
fendants had  paid  to  tbe  plaintiffs  only  $21,000 
out  of  tbe  $40,000,  which  sum  was  realized  out 
of  tbe  workuig  9t  the  mine,  and  was  not  in  ex- 
cess of  tiie  one  half  of  its  cross  proceeds;  that 
the  defendants  were  continuing  to  work  the 
mine,  and  were  insolvent,  and,  during  the 
thirty  days' extension  of  time.had  extracted  and 
removed'large  quantities  of  ore,  for  which  ihey 
bad  failed  toaccount  to  the  plaintifEs;  and  that 
tbedefendants  threatened  to  continue  to  extract 
tbe  ore. 

The  prayer  of  the  complaint  is  for  an  in- 
junction restraining  the  defendants  during  the 
pendency  of  the  suit,  and  also  by  a  final  order 
on  the  hearing,  from  entering  upon  or  interfer- 
ine  with  tbe  possession  of  the  property,  or  from 
extractingor  removing  from  the  mine  any  rock 
or  ore,  and  for  an  accounting  by  tbe  defendants 
with  the  plaintiffs  concerning  all  rock  or  ore 
taken  from  the  mine  by  the  defendants,  and  for 
tbe  payment  by  them  to  the  plaintiffs  of  a 
moiety  thereof;  and  that  the  amount  found  to 
be  due  to  tbe  plaintiffs  upon  such  account  ba 
decreed  to  be  a  lien  upon  all  rock  or  ore  re- 
maining in  tbe  hands  of  tbe  defendants. 

After  a  demurrer  to  the  complaint  bad  been 
overruled,  the  defendants  put  in  an  answer  to 
it.  They  also  filed  a  cross-complaint,  praying 
that  the  plaintiffs  might  be  decreed  specifically 
to  execute  and  perform  their  contract  to  convey 
the  property  to  the  defpndants,  on  receiving 
from  them  the  remainder  of  the  purchase 
money  which  might  be  equitably  due  therefor, 
and  for  an  injunction,  to  be  made  perpetual  on 
tbe  hearing,  restraining  the  ptaintiffs  from  lo- 
terfeilne  with  the  possession  by  the  defendants 
of  the  minin<;  claim  and  the  works  and  openings 
leading  thereto. 

This  cross-complaint  was  answered  by  tbe 
plaintiffi,  and  tbe  case  waa  tried  by  tbe  court 
on  evidence,  oral  or  documentary,  adduced  by 
the  respective  parties.  It  made  certain  findings 
of  fact  and  conclusions  of  law,  and-entered  a 
decree  adjudging  that  the  defendants  be  en^ 
joined  perpetually  from  entering  upon  or  inter- 
fering with  tbe  possession  of  the  mining  claim 
mentioned  in  the  complaint;  and  that  the  plain- 
tiffs were  entitled  to  an  accounting-  with  the 
defendants  of  and  coDceming  all  rock  and  era 
ti^en  from  the  mine  by  tbe  defendants  during 
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lUe  term  mentioned,  and  not  already  accouDted 
for;  and  referring  it  to  a  referee  to  take  and 
itate  aucb  account.  The  decree  further  ad- 
judged that  Uie  dcfendoDlfl  take  nothing  by 
tbOTcrosscomplaint;  thatitbediamissed;  that 
tixey  were  not  entitled  to  any  order  restraining 
the  plaintiffs  from  the  enjoyment  of  the  prem- 
ises, prior  to  or  pending  anv  appeal  that  might 
be  taken;  and  that  the  plaintiffs  recover  from 
the  defendants  their  costs. 

On  an  appeal  by  the  defendants  to  the  Su- 
preme Court  of  the  Territory  from  that  Judg- 
ment, it  was  aiBrmed.  The  defendants  have 
brought  the  case  here  by  appeal,  and  briefs  hare 
been  filed  by  both  paruea,  on  the  merits.  But 
we  are  of  opinion  that  the  decree  was  not  a  final 
one,  and  is  not  appealable. 
[210]  The  judgment  of  the  supreme  court  simply 
affirmed  the  Judgment  of  the  district  court. 
As  regards  the  relief  sought  by  the  plaintiffs, 
the  latter  judgment  merely  enjoined  the  de- 
fendants, and  ordered  an  accounting  by  them 
before  a  referee  concerning  the  rock  and  ore 
taken  by  them  from  the  mine.  The  bill  prays 
for  such  injunction,  and  for  such  accounting, 
and  for  the  payment  to  the  plaintiffs  of  what 
f>ball  be  found  due  to  them  upon  such  account- 
ing. In  this  respect  the  decne  it  of  the  same 
character  with  that  considered  by  ui  in  Eeytlone 
Manganeae  d  Iron  Co.  t.  MarUn  [ante,  p.  27S], 
decided  November  11,  1889,  where  the  decree 
was  held  not  to  be  flnaJ  or  appealable. 

Nor  does  it  make  any  difference  that  the  de- 
cree in  the  present  case  dismisses  the  cross- 
complaint  of  (he  defendants.  Thefilingof  the 
cross-complaint  waa  not  the  institution  of  a 
aeparate  suit,  but  grew  out  of  the  original  com 
plaint.  There  was  but  a  single  decree,  and  that 
was  entitled  in  the  original  suit.  The  right  of 
the  defendants  to  appeal  from  the  decree,  so  far 
as  their  croBS-complaint  is  concerned,  will  be 
preserved;  and  time  will  run  against  tbem,  as 
to  all  parts  of  the  present  Judgment  of  the  dis- 
trict court,  only  from  the  time  of  the  entry  of 
ft  final  decree  after  a  hearing  under  the  ac- 
counting which  is  to  be  bad.  Ayen  r.  Oki- 
cago.  101  U.  S.  ItA.  187  [2S:  888, 840]. 

Appeal  dmni$$ed. 
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L.  D.  BROWN  m  al.,  Apptt., 

WILLIAM  RA17E, 
CSee  8.  C.  Beporter's  ed.  Slft4UU 

Pre^t^  in  "WaAington  Terriiory— action  at 
low. 

L  Brthepractloe  In  Waahlnffton  Terrltorr,  law 
oausee  cannot  be  nrlewad  on  appeal  without  an 
aaaigniiieDt  of  enoia,  but  equUr  oaoMs  mar  t^. 

Sl  An  aottOD  at  law  Is  not  transformed  into  an 
equity  cause  because  one  of  the  defeiuee  to  an 
equitable  one,  on  wlilch  Judgmeut  to  rendered  for 
defendant,  on  demurrer  thereto,  the  judsmeat 
ttetng  one  dlsmlsslnff  the  aotloa,  and  batnc  e^so 
rendered  on  the  other  legal  defensm, 
[No.  00.] 

eubmitted  Not.  IS,  2889.  DeeidedSav.  U,  2889. 

APPEAL  from  a  judgment  of  the  Hupreme 
Court  of  the  Territory  of  Washington  dls- 

t40 


missing  an  appeal  from  a  Judgment  of  the 
District  Court  of  the  Second  District  of  Wash- 
ington Terr!  lory^or  a  non-compliance  with  tlie 
practice  Id  that  Territory.  Affirmed. 

The  facta  are  slated  in  the  opinion. 

Mr.  LeMidar  HolmM  for  appellants. 

Mea$r$.  A.  H.  O  vlMd  and  W.  W.  Up- 
too  for  appellee. 

Mr.  C%i>/Juafi'e»Fall«rdeUTeredtbeopta-  [217] 

ion  of  tbe  court: 

Appellants  commenced  a  possessory  action, 
in  the  nature  of  ejectment,  against  appellee,  in 
the  District  Court  of  the  Second  Judicial  Dis- 
trict of  Washington  Territory,  by  complatotla 
the  ordinary  form.  To  this  the  defendant 
filed  an  answer,  denying  title  in  plaintiffs,  and 
otherwise  equivalent  to  tbe  plea  of  not  guilty; 
and  in  addition  pleade<l  affirmatively  four 
defenses,  setting  up,  among  other  things,  tbe 
ten  years'  Statute  of  Limitations  upon  actlona 
for  the  recovery  of  real  property.  (§g  25,  26, 
Code  Wash.  Ter.  1881,  89.)  The  fourth  af- 
firmative defense  was  addressed  to  the  judge 
of  tbe  district  court,  and  alleged  a  variety  of 
facts  constituting,  appellants  contended,  an 
equitable  defense,  if  any  at  all,  which  they  de- 
nied. 

The  plaintUb  filed  a  demurter  in  these 

words: 

"  And  now  come  the  plaintiffs  and  demur  to 
the  second,  third  and  fourth  separate  aostrcrs 
and  defenses  of  defendant  herein.  Tor  tlie  rea- 
son that  they  do  not  slate  facts  sufficient  to  con- 
stitute a  defense  to  this  action." 

Thisdemuner  was  disposed  of,and  judgment 
rendered  as  follows: 

"This  case  coming  on  for  hearing  upon  de- 
murrer to  the  answer,  and  having  been  sub- 
mitted to  the  court  on  briefs  of  counsel  of 
plaintiffs  and  defendant,  and  the  court,  having 
fully  considered  the  questions  presented  by 
the  pleadings  on  file  in  this  case,  overrules  the 
demurrer  to  the  answer;  to  which  ruling  or  de- 
cision the  counsel  for  plaintiffs  then  excepted 
and  gave  notice  of  his  inteniioo  to  apoeal;  and 
tbe  counsel  for  plaintiffs  having  elected  to  stand 
upon  the  ruling  of  tbe  court  upoo  said  demur- 
rer, and  not  to  reply  or  further  plead  to  tbe 
answer,  the  case  is  nowhere  dismissed  with  [218] 
costa  against  the  plaintiffs,  to  lie  lazed,  and 
that  execution  Issue  therefor.  .  Whereupon 
counsel  for  plaintiffs  excepted  and  gave  notice 
of  appeal  to  tbe  supreme  court" 

Appeal  was  accordingly  prosecuted  to  tbe 
territorisl  Supreme  Court,'under  the  Act  of  the 
Territory  "  in  relation  to  the  removal  of  causes 
to  the  Supreme  Court,"  approved  November  2^ 
1888.  <6tw8  Waah.  Ter.  1888.  SO.i  It  was 
held  in  Breeiner  v.  Burgeu,  2  Wash.  Ter.  590, 
that  this  Act  was  cumulative  and  complete 
within  itself,  and  did  not  repeal  sections  458, 
459  and  460  of  the  Code  of  1881,  relating  to 
appeals  and  writs  of  error  (Code  Wash.  Ter. 
1881,  114),  and  that  cases  might  \fe  broughtup 
to  the  Supreme  Court  of  tbe  Territory,  either 
by  the  procedure  prescribed  in  the  Code  or 
that  in  the  Statute  of  18U8.  The  Code  pro- 
vided for  service  of  a  notice  of  appeal  or  writ 
of  error,  which  should  contain,  a^onc  other 
things,  in  case  of  appeal,  "a  particular  descrip- 
tioD  of  every  decision,  ruling,  order  or  decree."- 
by  which  appellant  clatmea  to  have  been  ag- 
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grieved,  and  which  he  relied  upon  as  ground 
for  reversal  or  modlflcation;  and  "  in  case  of  a 
writ  of  error,  a  particular  description  of  tbe 
errors  a^^sicned.'*  Tbese  requisitions  were 
omitted  in  the  Act  of  1983,  but  at  its  July  Term 
of  that  year  the  Supreme  Court  adopted  a  rule 
wbicli  required,  in  all  law  causes  brought  up 
under  that  Act,  an  assignment  of  errors  to  be 
made  in  writing,  filed  and  served,  substantially 
as  provided  for  in  section  458  of  the  Code. 

Pio  assi^omcnt  having  been  made,  the  ap- 
peal was  dismissed  for  Doo-compliance  with  the 
rule  in  that  particular  {Brown  v.  Uazard,  2 
Wash.  Ter.  464J,  and  tbe  case  comes  before  us 
on  appeal  from  the  judgment  of  dismissal. 

As  tiie  rule  dfd  not  require  such  assignment 
in  an  equity  cause,  tbe  question  passed  upon 
waswbftlicr  this  cause  should  be  held  as  one  in 
equity  or  at  law,  and  the  court  decided  that  It 
was  the  latter. 

Tbe  Act  of  Congress  of  April  7,  1874(18 
Slat.  27),  "conceming  the  practice  in  terri- 
torial courts  and  appeals  therefrom,"  provided 
that  it  should  not  be  necessary  "  In  any  of  the 
1819]  courts  of  the  several  Territories  of  the  United 
States  to  exercise  separately  the  common-law 
and  chancery  Jurisdictions  vested  in  said 
courts;  and  that  the  several  codes  and  rules  of 
practice  adopted  in  said  Territoriei  respec- 
tively, in  so  far  as  they  authorize  a  minglingof 
said  jurisdictions  or  a  uniform  course  of  pro- 
ceeding in  all  cases,  whelher.Iegal  or  equitable, 
be  confirmed;  .  .  .  Provided,  that  no  party 
has  been  or  shall  be  deprived  of  the  right  of 
trial  by  jury  in  cases  cognizable  at  common 
law." 

By  subdivision  4  of  section  78  of  the  Code  of 
the  Territory  it  was  provided  that  "  when  the 
relief  sought  is  of  an  equitable  nature,  the  com- 

Slaint  sbaJl  be  addressed  to  the  Judge  of  the 
istrict  in  which  the  action  Is  brought; "  by 
subdivision  3  of  section  88,  that  "  the  defend- 
ant may  set  forth  by  answer  as  many  defeases 
and  counterclaims  as  he  may  have,  whether 
they  be  such  as  hava  been  bnetofore  denomi- 
nated legal  or  equitable,  or  both; "  and  by  sec- 
tion 445,  that  "every  final  judgment,  order  or 
decision  of  a  district  court,  or  judge  thereof, 
in  actions  of  an  equitable  nature,  where  equi- 
table relief  Is  sought,  or  where  chancery  1uris- 
diction  has  been  exercised,  shall  be  reviewed 
In  the  supreme  oourt  l^  appeal." 

Referring  to  these  provisions,  appellants* 
«uuo8el  contends  that  the  fourth  afl3nnalive  de- 
fense (and  be  insists  that  the  first  should  be 
taken  with  it),  being  an  equitable  defense,  tbe 
cause,  by  the  action  taken  thereon,  became 
"  transformed  into  a  cause  In  chancery." 

But  the  demurrer  was  to  the  second,  third 
and  fourth  affirmative  defenses,  and  the  de- 
fradaot  had  also  pleaded  tbe  general  issue. 
Tne  judgment  upon  demurrer  held  the  three 
«Prmative  defenses  eood.  The  final  judgment 
was  one  dismissing  the  action  at  law.  and,  up- 
on the  pleadings  as  they  stood,  was  not  a  judg- 
ment in  tbe  exercise  of  chancery  Jurisdiction. 
The  aupreme  court  correctly  held  that  the 
cause  was  at  law  and  not  In  equity,  and  this 
being  so,  it  is  not  denied  that  the  dismissal  for 
non-compliance  with  tbe  mle  necessarily  fol- 
lowed. ^ 

Thtfttdgntnt  i»  i^llrmed. 
m  U.  S.        U.  S..  Book  88 


THE  CONTINENTAL  UFE IKSU RANCH 
COMPANY,  of  Hartford.  Conneciicut, 
Plff.  in  Etr.. 

W.  J.  CHAAIBERLAIN,  Admr.  of  Richabd 
Stbveks. 

<See  S.  C.  Reporter's  ed.  8(K-812.} 

Iniurance  offent,  when  act  of  bindt  the  com- 
panj^— application  for  insurance— falee  an- 
twere — estoppel — effect  of  tigning  appUca- 
tion — when  applicant  not  bound,  but  eouipang 
bound,  by  ^atement  in  application. 

L  When  the  law  of  the  State  provldeH  that  a  per^ 
eon  who  solicits  or  procures  applications  for 
insuraace  Bball  be  held  to  be  the  ugeot  of  the 
Insuraoco  eompanr.  aod  suob  agaat  flUa  up  the 
appiioation,  bis  act  in  doing  so  Is  tbe  act  of  th* 
oompany. 

2.  If  tfae  applicant  for  Insurance,  under  such  cir- 
cumstancL-s,  f uUr  states  tbo  facts  to  tbe  agent  at 
the  time  the  Application  la  being  prepared  b7 
him,  and  the  agent  writes  tbe  answets  to  the 
questions  In  the  application  erroneoudr.  and 
oontnuT  to  tbe  facts  stated  by  the  applicant,  tbe 
iDBurance  oompanr  Is  estopped  from  making:  a 
defense  In  an  action  on  tbe  policr,  by  reason  of 
the  telsity  of  such  onawen. 

8l  The  applicant,  by  signing  tbe  applicatloo  tboi 
prepared,  does  not  agree  that  the  writing  of  the 
answers  to  the  questlona  contained  In  the  appli- 
cation la  bis  act.  and  not  tbe  act  of  the  company. 

L  Whflre  the  agent  writes  in  the  application  that 
the  applicant  has  oo  other  Ineunince,  although 
tbe  applicant  told  bim  that  he  had  certificates  of 
memborshlp  in  co-nperatlve  companies,  which 
tbe  agent  said  were  not  considered  insurance  t>y 
him,  Che  company  Is  bound  by  the  agent's  lnter> 
pretotlon,  and  estopped  from  asserting  tbe  con* 
traiy. 

[No.  100.] 

SvJmittei  Nov.  IS,  2S89.  Decided  Nov.  tS,  1889. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  Iowa  to 
review  a  Judgment  against  an  Insurance  Com- 
pany upon  a  policy  of  Insurance.  Affirmed. 
The  facts  are  slated  In  the  opinion. 
Mr.  J.  L,  Cmrney.  for  phlntiCf  in  error: 
If  the  warranty  be  a  Statement  of  facts,  it 
must  be  literally  true. 

Jeffriee  v.  Eeonomieal  Mut.  L.  Int.  Co.  89 
U.  8.  22  Wall.  48  (23:  888);  Andertoa  v.  FitM- 
geraid,  4  H.  L.  Cas.  484;  Caamove  v.  Britith 
BquitaNe  Ataur.  Co.  6  C.  B.  N.  B.  487. 
Stevens  was  bound  to  make  truthful  answers. 
jStna  L.  Int.  Go.  v.  Pranee,  91  U.  S.  511 
(23:  401);  Priu  v.  Phamix  Mut.  L.  Int.  Co.  17 
Minn.  614;  Day  v.  Mutual  Ben.  L.In*.  Co.  I 
McArth.  41,  29  Am.  Rep.  560;  Eelteyv.  Uni- 
vertal  L.  In$.  Cb.  80  Conn.  SSSSi;  Milet  v.  Con- 
neetiaa  Mut.  L.  ifW.  €h.  8  Gray,  580;  Oamp- 
bell  V.  New  Bngtand  Mut.  L.  Int.  Oo.  98  Mass. 
381;  Mili0r  T.  Mutual  Bm.  L.  Ine,  Co.  81 
Iowa,  232. 

That  tbe  knowledge  of  the  agent  was  notice 
to  or  knowledge  by  the  Insurance  Company  Is 
a  familiar  rule,  but  not  apidicable  to  the  facti 
of  this  case. 

Union  Mut.  L.  Int.  Co.  v.  WUMriMm,  80  tJ. 
S.  18  Wall.  228  (20:  617);  Amencan  L.  Int. 
Co.  V.  Mahone,  88  U.  8. 81  Wall.  108  (88:  098). 
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The  applicant  ia  presumed  to  have  read  the 
application,  and  is  bound  br  its  statemcDts. 

^'^nJ^  York  L.  Iiu.  Co.  t.  Fleteher,  117  U.  S. 
681  (29:  934);  May  on  Ins.  124;  Chaae  v.  Bam- 
itton  Im.  Co.  20  N.  Y.  53. 

The  plaintiff  was  bound  by  the  statements 
made  in  the  application,  whetUer  he  knew 
tbem  or  not. 

Jenninga  v.  Chenango  County  Mut.  Jm.  Co. 
2  Denio,  75;  Broun  r.  Cattarai^uf  Cffunty 
Mut.  Ini.  Co.  18  N.  T.  887;  Shavimut  Mut.  F. 
2na.  Co.  t.  ^etena,  9  Allen.  332;  Bleakley  v. 
Jfiui/ara  Diit.  Mut.  Int.  Co.  16  Grant,  Ch. 
108;  Loehner  v.  llome  Mut.  Jiu.  Co.  17  Mo. 
247;  yew  York  L.  In*,  Go.  v.  FUtclwr,  117  U. 
B.  -519  (29:  U34). 

The  rcientfon  of  the  policy,  with  coot  of 
application  annexed,  was  an  approval  of  tbe 
application  and  of  Us  statements. 

Amierimn  Ins.  Co.  v.  Neiberger,  74  Mo.  167; 
Jtichards'm  v.  Maine  Ins.  Co.  46  Me.  394; 
Moore  v.  State  Ins.  Co.  72  Iowa,  414;  Loehner 
•9.  Home  Mut.  InB.  Co.  17  Mo.  247;  Rpany. 
WorUI  Mut.  L.  Int.  Oo.  41  Conn.  168;  Union 
Mut.  L.  Int.  Co.  V.  Momry,  96  U.  S.  547,(24: 
6751. 

The  applicant  is  not  estopped  from  insisting 
that  tbe  policy  was  void. 

Wnyneilx/r/  Mut.  F.  Ini.  Co.  v.  Gonover,  98 
Fa.  384,  42  Am.  Rep.  618;  Ouemtey  v.  Amen- 
can  Ins.  Co.  17  Minb.  104;  Catoir  v.  Am«riean 
L.  Ins.  <e  Trust  Co.  83  N.  J.  L.  487;  Walth  v. 
Hartford  F.  Int.  Co.  73  N.  Y.  5;  Van  Allen 
V.  Fhrmert  Joint  Stock  Int.  Oo.  64  N.  Y.  469. 

The  powers  of  the  afjent,  Boak,  were  ex- 
pressly limited  in  preparing  the  applicatioD  to 
mirely  writiug  down  the  answers  of  the  appli- 
cant. 

Armttrong  r.  State  In*.  Co.  61  Iowa,  213; 
Critehett  v.  American  Im.  Co.  5S  Iowa,  404; 
May  on  Ina.  156;  Bacon  on  Benefit  Societies 
and  Life  Ins.  par.  158;  Cleaver  v.  Traders  Int. 
Co.  8  Wcat.  Itep.  815.  65  Mich.  527. 

Mr.  D.  D.  Chaae*  for  defendant  Id  error: 

Tlie  law  in  Iowa  ia  that  an  agent  with  Bouk's 
powers,  iu  taking  au  application,  binds  tbe 
ctiDiiiaDy  by  the  knowledge  communicated  to 
him  when  the  application  was  made,  and  the 
company  cimnol  restrict  its  liability. 

B'ftcher  V.  Hmcfune  Ina.  Co.  47  Iowa,  253; 
Miller  V.  Mutuai  Ben.  L.  Int.  Co.  81  Iowa, 
216;  Williama  t.  Ifiagara.^.  Int.  Oo.  60  Iowa, 
668. 

A  stipulation  in  tbe  poUqy  tuat  the  soliciting 
agent  was  tbe  agent  of  tbe  assured  does  not  al- 
ter ibe  rule,  and  is  a  fraud  on  the  assured. 

liowlty  V.  Empire  Ina.  Co.  86  N.  Y.  550; 
Walah  V.  jStna  L.  Int.  Co.  SO  Iowa,  133;  Mc- 
Arthur  v.  Home  Life  Arto.  73  Iowa,  336;  £au- 
tal  V,  Minnesota  Faimera  Mat.  F.  Ina.  Atao, 
81  Minn.  17;  Stone  v.  Bawkeye  Int.  Co.  68 
Iowa,  737;  Rnickerboeker.L.  Int.  Co.  ^.Norton, 
«  U.  S.  240  (24:  691). 

1 305 1  •^"''''^  Harlan  delivered  the  opinion 

'        '  of  the  court: 

This  action  Is  upon  a  policy  of  insurance  on 
the  life  of  Uicburd  Stevens,  tbe  intestate  of 
tbe  dufendaat  in  error.   There  was  a  verdict 
■Dd  judgment  agatnBt  tbe  Insurance  Company. 
The  policy  recites  (hat  "it  Is  issued  awl  ao- 

I  n06j  cepltd  upon  the  condition  that  the  proviaions 
and  nquiremcots  printed  or  written  by  tbe 
842 


Company  upon  tbe  back  of  this  policy  are 
accepted  by  tbe  assured  as  part  of  this  coutracl 
as  fully  as  if  they  were  recited  at  length  ovn 
tbe  signatures  hereto  affixed."  The  signatures 
here  referred  to  are  those  of  the  presiileut  and 
secretary  of  the  Company. 

Tbe  application  for  insurance  was  tibcn  in 
Iowa  by  one  Boak,  a  district  a^ent^of  the  Com- 

fiany  in  certain  named  counties  of  the  Slate, 
ourteen  in  numtier,  having  written  authority 
'*to  prosecute  the  business  of  soliciting  and 
procuring  applications  for  life  insurance  pol- 
icies within  and  throughout  said  territory. 

Among  the  numerous  questions  propounded 
in  the  ajiplicatioa  was  tne  following:  "llus 
the  said  party  [tbe  applicant]  any  other  Insur- 
ance on  hia  life;  if  so,  where  and  for  what 
amounts!"  The  answer,  as  it  appears  in  tbe 
application,  is:  "Noother."  That  answer,  as 
were  all  tbe  answers  to  questions  propounded 
to  tbe  ^plicant,  was  written  by  tbe  Company's 
agent,  Boak.  In  reference  to  the  above  qui^s- 
tion  and  answer,  tbe  latter  testified:  "I  a^'v.ti\ 
him  [Stevens]  the  question  If  he  had  any  oiber 
insurance,  as  printed  in  the  application  and  as 
we  ask  every  applicant,  and  be  told  me  be  bad 
certain  certificates  of  membership  with  certain 
co-oi>erative  societies,  and  be  enumerated  dif- 
ferent ones,  and  said  he  did  not  know  whcilier 
I  would  consider  that  insurancenjr  not,  I  told 
him  emphatically  that  I  did  not' consider  them 
insurance,  and  we  had  considerable  coovenia' 
tion  about  it.  He  wanted  to  know  my  author* 
ity  for  saying  I  did  not  consider  them  insur- 
ance. I  gave  blm  my  authority— gave  him 
my  reasons — and  be  agreed  with  me  that  these 
co-operative  societieswere  in  no  sense  insumiuc 
companies,  and  in  that  light  I  answered  tbe 
question  'No.'  "  Q.  "Did  you  tell  him  at  tbe 
t;me  that  tbe  proper  answer  was  *No,'  after  be 
had  stated  tbe  facu?"  A.  "I  did."  Q.  "Who 
wrote  the  answer  fn  tliere?"  A,  '  'I  did." 

The  application  also  contained  these  clauses: 
"And  it  is  hereby  covenanted  and  agreed  that 
tbe  statements  and  representations  contained 
in  this  application  and  declaration  shall  be  tbe 
basis  of  and  form  part  of  tbe  contract  or  pol- 
icy of  insurance  between  tbe  said  party  or  [307] 
parties  signing  this  application  and  tbe  said 
CoDtiDentat  Life  Insurance  Company,  which 
statements  and  representations  are  hereby 
warranted  to  be  true,  and  any  policy  which 
may  be  issued  upon  this  application  by  tbe 
Continental  Life  Insurance  Company  and  ac- 
cepted by  the  applicant,  shall  be  so  issued  and 
accepted  upon  tbe  express  condition  that  if  any 
of  tbe  statements  or  representations  in  tbu 
application  are  in  any  respect  untrue,  or  if  any 
violation  of  any  covenant,  condition  or  restric- 
tion of  tbe  said  policy  shall  occur  on  the  part 
of  tbe  party  or  parties  signing  this  application, 
then  the  said  policy  sbalibe  null  ana  void,  and 
all  moneys  which  may  have  been  paid  on  ac- 
count of  said  policy  shall  be  forfeited  to  the 
said  Company. 

"And  it  is  hereby  further  covenanted  and 
agreed  that  tbe  officers  of  the  said  Company 
at  tbe  home  office  of  tbe  said  Company,  in  Hart- 
ford, Conn.,  alone  shall  have  authoii^  to  deter- 
mine wheUier  or  not  tbe  policy  of  insuranca 
shall  be  issued  on  this  or  any  application,  or 
whether  or  not  any  insurance  shall  take  effect 
under  this  or  any  appUcation. 
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"And  it  is  hereby  further  oorenaDtcd  and 
agreed  that  no  staiements  or  representations 
made  or  given  to  tbe  person  aolicitiog  this  ap- 
plication for  a  policy  of  fosurance.  or  to  any 
otber  person,  shall  be  binding  on  the  said  Com- 
pany, unless  sucb  statements  or  representations 
De  in  writing  in  this  application  when  tbe  said 
appUcatiOD  is  reoeived  by  tbe  officers  of  the 
•aid  Company  at  the  home  office  of  the  said 
Company,  in  Hartford,  Conn." 

Among  tbe  "Provisions  and  Requirements^ 

Srinted  on  tbe  back  of  tbe  policy  are  the  fot- 
>wing: 

"11.  The  contract  between  the  parties  hereto 
it  completely  set  forth  in  this  policy  and  tbe 
application  thereof,  taken  together,  and  none 
of  its  terms  can  be  modified  nor  any  forfdture 
under  it  waived  except  by  an  agreement  in 
writing  signed  by  the  president  or  secretary  of 
the  Company,  whose  authority  for  this  purpose 
will  not  be  delegated. 

"12.  If  any  statement  made  in  tbe  applica- 
tion for  this  policy  be  in  any  respect  untrue 
this  Dolicv  shall  be  void,  and  all  mymenta 
which  shall  have  been  made  to  tbe  Company 
on  amount  of  this  contract  shall  belong  to  and 
[SOS]  be  retained  by  tbe  Companv:  Provi^d,  hotc- 
«Mr,  Tbat  discovery  of  tbe  same  must  In 
made  by  the  Company  and  notice  thereof  given 
to  the  assured  witbin  three  years  from  the  date 
hereof." 

It  was  admitted  on  the  trial  tbat  at  the  date 
of  Stevens'  application  he  had  insurance  in 
co-operative  companies  to  tbe  amount  of 
$13,000. 

liie  Company  contended  in  tbe  court  below 
that  by  tbe  terms  of  tbe  policy  It  waa  dis- 
charged from  liability  by  reason  of  the  an- 
swer,  "No  other,"  to  tbe  question  as  to  other 
Insurance  on  the  life  of  tbe  applicant.  Its  con- 
tention being  that  tbe  certificates  of  member- 
ship in  co-operative  societies  constituted  insur- 
ance, which  should  have  been  disclosed  In  the 
vritten  answer  to  tbat  question. 

The  court  below  diwged  the  Jury,  In  sub- 
itance,  tbat  if  at  tiie  time  tbe  application  was 
being  prepared,  Stevens  fully  stated  the  facts 
to  the  a^nt,  Boak,  and  the  latter  came  to  the 
conclusion  tbat  certificates  in  co-operative  com- 
panies did  not  mean  Insurance  within  tbe  view 
the  defendant  took  of  insurance,  and  in  tbat 
Tlew  wrote  the  answer  that  there  was  no  other 
Ittsorance,  then  it  was  the  Company,  by  its 
amt,  that  made  the  mistake,  and  for  such 
mistake  tbe  responsibility  cannot  be  placed 
npon  tbe  assured.  Again:  "If,  therefore,  you 
And  nnder  tbe  evidence  that  Stevens  did  state 
fully  and  fairly  the  facts  in  regard  to  those 
different  insurances  In  co-operative  companies 
to  tbe  agent,  and  the  agent,  knowing  all  these 
facts,  wrote  tbe  answer  in  the  app]icati<m  as  It 
Is  contained  therein,  the  defendant  is  now 
estopped  from  making  defense  by  reason  of 
the  fact  tbat  Stevens  did  have  insorance  In 
these  co-operative  companies." 

It  must  be  assumed  upon  tbe  record  before 
OS  Uiat  Boak  had  authority  from  the  defend- 
ant to  prosecute  the  business  of  soliciting  and 
prosecuting  applications  for  pdicies;  tbat  Ste- 
vens acted  in  good  faith,  and  made  to  the 
Company's  agent  a  foil  disdosuie  of  every 
fact  involved  In  tbe  question  as  to  whether  he 
had  other  insurance  upon  bis  life;  that  he  was 
188  V.& 


infcvmed  by  tbe  agent  that  Insurance  In  co-<^ 
erative  sodeties  was  not  deemed  such  insm^ 
aoce  as  the  Compaoy  required  to  be  stated; 
and  that  Boak  upon  bis  Otvn  responslbilily,  as 
agent  of  the  defendant,  though  with  the 
knowledge  and  assent  of  Steveos,  wrote  the 
answer  '*Ko  other,"  assuring  the  applicant  at 
the  time  that  such  wu  the  proper  answa  to  bt 
made. 

Is  the  Insurance  Company  estopped,  under 
these  circumstances,  to  dispute  f  ts  liability  upon 
tbe  policy?  This  question,  the  plaintiff  insists, 
must  receive  an  affirmative  answer  upon  the 
authority  of  Union  Mttt.  L.  Int.  Co.  v.  Wilkini- 
Mn,  80  tJ.  8. 18  Wall,  m  [30:  0171;  Ameriam 
L.  Int.  Co.  T.  JfoAons,  88  U.  B.  Si  Wall.  ISS 
[22;  68S1,  and  Neio  Jeney  Mut.  L.  Int.  Oo.  t. 
Baker,  U  U.  8. 610  [24:  268];  while  the  defend- 
ant contends  that  the  case  of  Neva  York  L.  Im. 
Co.  V.  Fletcher,  117  D.  8.  619  [29:  984],  requires 
it  to  be  answered  in  the  negative.  An  extended 
statement  of  those  cues  n  not  necessary,  and 
Uwrefore  will  not  serve  any  useful  purpose; 
for  the  present  case  can  be  dotenniiwd  upon 
its  special  facts  and  upon  gronnds  tbat  did  not 
exist  in  any  of  the  others. 
By  tbe  first  section  of  an  Act  of  the  Legislature 
of  Iowa,  approved  March  81,  1880,  entitled 
"An  Act  Relating  to  Insurance  and  Fire  Insur- 
ance Companies"  (Laws  of  Iowa,  1880,  ch.  211, 
p.  209),  it  is  provided  tbat  "any  person  who 
shall  hereafter  solicit  insurance,  or  procure  ai^ 
plications  therefor,  shall  be  held  to  be  tbe  so- 
lidting  agent  of  the  insurance  compaoy  or 
association  issuioe  a  policy  on  such  application, 
or  on  a  renewal  thereof,  anything  in  tbe  appli- 
cation or  policy  to  the  contrary  notwitbstand* 


[309] 


The 


e  second  sectkm,  among  otber  things,  re> 
quires  all  insurance  companies  or  associations, 
upon  the  issue  or  renewal  of  any  policy,  to  at- 
tach to  the  policy,  or  indorse  tbereon,  a  true 
copy  of  any  application  or  represedtationr  of 
tbe  assured,  which,  by  the  terms  of  tbe  policy, 
are  made  a  part  (hereof,  or  of  the  contract  of 
Insttxance,  or  are  referred  to  therein,  or  which 
may  in  any  manner  affect  the  validity  of  tbe 
policy.  The  third  section  relates  only  to  pol- 
icies of  fire  injurance.  Tbe  last  clause  In  tbe 
Act  is  in  these  words:  "All  the  provisions  of 
this  chapter  shall  apply  to  and  govern  all  con- 
tracts and  polides  of  Insurance  contemplated 
In  this  chapter,  anything  in  the  'policy  or  con- 
tract to  the  contrary  notwithstanding." 

In  Cook  V.  Federal  Ufe  JMo.  74  u>wa,  74<^ 
748,  where  tbe  question  arose  as  to  the  scope  of 
tbe  above  Statute,  the  Supreme  Court  of  Iowa 
said:  "Considering  the  title  of  the  Act  and  all 
of  Its  proTisions,  it  seems  to  us  to  be  very  clear 
tbat  it  applies  in  Its  first  and  second  sections  to 
all  kinds  of  insurance.  Therecan  be  no  doubt 
that  section  one  applies  to  any  and  all  classes 
of  insurance,  whether  life,  fire,  marine,  Insui^ 
ance  of  live  stock,  or  any  otber  kind  of  insur- 
ance; and  the  same  maybe  said  of  the  second 
section.  To  hold  otherwise  would,  it  seems  to 
us,  be  inconsistent  with  and  repugnant  to  tbe 
title  of  the  Act.  If  all  insurance  was  not  con- 
templated, the  titie  would  have  been,  sim^dy, 
'An  Act  Relating  to  Urn  Insurance  Compan- 
ies.' "  "Die  objwrt  of  this  legislation  Is  man- 
lfea>.  But  if  any  doubt  on  tbe  subject  existed, 
it  Is  removed  1^  the  case  of  ^  AulK  d;  M. 
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Im.  Ch.  T.  SftaMT,  76  Iowa,  886,  lo  which  ; 
it  was  said:  "The  purjHise  of  the  Statute  wns  : 
to  settle,  as  between  the  parties  to  tlie  contract 
of  insurance,  the  relation  of  the  agents  Ihrouj^b 
whom  the  nef^tiations  were  conducted.  Many 
Insurance  companies  provided  in  their  applica- 
tions and  policies  that  the  apeni  bv  whom  the 
applicatioo  was  procured  should  be  regarded 
as  the  agent  of  the  assured.  Under  that  pro- 
vision they  were  able  to  avail  themselves,  in 
many  eases  of  loss,  of  defenses  which  would 
not  iiave  been  available  if  the  solicitor  had  been 
regnnlcd  as  their  a^ent,  and  many  cases  of  ap- 
piii  ent  hnrdship  and  injustioe  arose  under  its 
enforcemuDt,  and  that  Is  the  evil  which  was  in- 
tended to  be  remedied  by  tbe  Statute,  and  it 
ought  to  be  so  interpreted  as  to  accomplish  that 
rfsuli." 

This  Statute  was  in  force  at  tbe  time  the  ap- 
plicatiou  for  the  policy  in  suit  was  taken,  and 
therefore  governs  the  present  case.  It  dispen- 
aes  with  any  inquiry  as  to  whetlier  the  applica- 
tioo or  tlie  policy,  eitlier  expressly  or  by  neces- 
sary implication,  made  Boak  the  agent  of  the 
assured  io  taking  such  application.  By  force 
of  the  Statute,  he  was  the  agent  of  the  Com- 
pany in  soliciting  and  procuring  the  applica- 
tion. He  could  not,  by  any  act  of  bis,  shake 
off  the  character  of  agent  for  tbe  Company. 
Kor  could  tbe  Company  by  aay  provtsioo  tn 
the  applicatioo  or  policy  convert  bim  into  an 
agent  of  the  assured.  If  it  could,  then  tbe 
£811]  object  of  the  Statute  would  be  defeated.  In 
his  capacity  as  agent  of  the  Insurance  Com- 
pany, he  filled  up  the  application — something 
that  be  was  not  bound  to  do,  but  which  service, 
if  lie  chose  to  render  it,  was  witliin  the  scope 
of  his  authority  as  agent.  If  it  be  said  that, 
by  reason  of  his  signing  the  application,  after 
it  bad  becD  prepared,  Stevens  is  to  be  held  as 
having  stipulated  that  the  Company  should  not 
be  bound  by  bis  verbal  statements  and  repre- 
sentations to  its  agent,  he  did  not  agree  that 
the  writing  of  the  answers  to  questions  con- 
tained in  tbe  application  should  be  deemed 
wholly  bis  act,  and  not,  in  any  sense,  the  act 
of  tbe  Compuiy,  by  its  authorized  agent.  His 
act  in  writing  Uie  answer,  which  Is  alleged  to 
be  untrue,  was,  under  the  circumstances,  the 
act  of  tbe  Company.  If  he  bad  applied  in 
person,  at  tbe  home  office,  for  insurance,  stat- 
ing in  response  to  the  question  as  to  other  in- 
surance the  same  facta  communicated  by  him 
to  Boak,  end  tbe  Company,  by  its  prindpal 
&BUxt,  having  authority  in  the  premises,  bad 
then  written  the  answer  -"No  otber,"  telling 
tbe  applicant  that  such  was  tbe  proper  answer 
to  be  made,  it  could  not  be  doubted  that  tbe 
Company  would  be  estopped  to  say  that  insur- 
ance in  coKtperalive  societies  was  insurance  of 
the  kind  to  whicb  the  question  referred,  and 
about  wbidi  it  desired  information  before 
consumniating  the  contract.  The  same  result 
must  follow  where  negotiations  for  insurance 
are  bad,  under  like  circumstances,  between  the 
assured  and  one  who  in  fact,  and  by  force  of 
tbe  law  of  the  State  where  such  negotiations 
take  place,  is  tbe  agent  of  the  Company,  and 
not  In  any  sense  an  agent  of  the  applicant. 

It  is  true  that  among  tbe  "Provisions  and  Re- 
quirements," printed  on  the  back  of  the  policy, 
is  one  to  tbe  effect  that  the  contract  between 
tbe  parties  is  complete^  set  forth  in  the  policy 


and  in  tbe  anplicatioD,  and  "none  of  Its  terms 
can  be  modified  nor  any  forfeiture  under  It 

waived  escept  by  an  agreement  in  writing 
signed  by  tlie  president  or  secretary  of  the 
Company,  whose  authority  for  this  purpose 
will  not  be  delegated."  But  this  condition  per- 
mits—indeed, requires— the  court  to  deter- 
mine the  meaning  of  the  terms  embodied  in  tbe 
contract  between  tbe  parties.  Tbe  purport  of 
the  word  "insurance"  in  the  question,  "Has  tbe 
said  psrty  sny  other  insurance  on  bis  lifef*  is  [31S] 
not  so  ateolutely  certain  as.  in  an  action  upon 
the  policy,  to  preclude  proof  as  to  what  kind 
of  life  insurance  the  contracting  parties  bad  in 
mind  when  that  quistion  was  answereil.  Such 
proof  does  not  necessarily  contradict  the  writ- 
ten contract  Consequently,  tbe  above  clause, 
printed  on  the  back  of  the  policy,  is  to  be  in- 
terpreted in  tbe  light  of  the  Statute  and  of  tbe 
understanding  reached  between  the  at^surcd  and 
the  Company  by  its  agent  when  tbe  application 
was  completed,  namely,  that  the  particubir 
kind  of  insurance  inquired  about  did  not  in- 
clude insurance  in  co-operative  societies.  In 
view  of  the  Statute  and  of  that  understanding, 
upon  the  faitb  of  whicb  the  assured  made  his 
application,  paid  the  first  premium  and  ac- 
cepted the  policy,  the  Company  is  estopped,  by 
every  principle  of  justice,  from  saying  that  its 
question  embraced  insurance  in  co-operative 
associations.  The  answer  of  "Ko  other"  hav- 
ing been  written  by  its  own  agent.  Invested 
with  authority  to  solicit  and  procure  applica- 
tions, to  deliver  policies,  and,  under  certain 
limitations,  to  receive  premiums,  should  be 
held  OS  properly  Interpreting  both  the  question 
and  the  answer  as  to  other  Insurance. 
Thejudgmmt  it  afimud. 


THE  OREGON  IMPROVEMENT  COM-  [£16] 
PANY.  J^.  in  At., 

V. 

THE  EXCELSIOR  COAL  COMPANY 
0se&aaepoitar*s  sd.lU,.a6J 

In  an  action  for  the  inMngement  of  a  retaaued 
patent,  tn  which  the  oomploint  alleges  that  tba 
reissued  patent  Is  for  tbe  same  Invention  as  the 
original  patent,  and  tbe  answer  denies  such  alle- 
gation, it  is  error  for  the  court,  on  the  trial,  to 
exclude  the  original  patent  as  evldeooe. 
[No.  1198.] 
aabmittti  Ifot.  11,  1889.   Deeidtd  .AVv.  tS, 
1S89. 


IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Northern  EHstrict  of  Califor* 
nia  to  review  a  judgment  for  plaintiff  in  an 
action  for  the  iniriogemant  of  a  reissued  pat- 
ent. Bm$ned. 
ThefacU  are  stated  In  the  opinion. 
MM»r$.  Bldner  V.  Smitb  and  John  A. 
Wright,  for  plaintiff  io  error: 

The  court  cannot  see  afBrmattvely  and  b» 
yond  douU  thai  tfaa  error  oom^alned  of  worked 
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DO  injury,  and  therefore  it  will  reverse  the 

judcmeDt. 

Gtlmtr  T.  J7wfey.  110  U.  S.  47  (28:  62); 
Maryland  T.  Baldtoin.  112  U.  493  (28:  628); 
Vielalmrg  AM.  B.  Oo,  T.  O'Brien,  119  U.  S. 
103  (80:  800). 
Mr.  J.  J.  Serlvner*  for  defendant  in  error: 
Tbe  reissued  patent  is  prima  facie  evidence 
that  it  is  for  the  same  invenllon  as  that  of  the 
original  pnient,  and  any  subsequent  inquiry 
beutre  a  court  and  ft  Juzy  is  iimlted  to  the 
question  of  fraud. 
ButMff  v.  0nuO«y.  0  Blstctaf.  184;  PhUadM- 
ia  &  T.  R.  Co.  V.  Stimpton,  89  U.  S.  14 
t.  448  (10:  585);  &impson  v.  Wett  CheiUr 
B.  Go.  45  U.  8.  4  How.  880(11:  1020);  (yReilly 
T.  Morae,  56  U.  S.  15  How.  63  (14:  601);  Bat- 
tin  V.  TaggeH.  68  U.  8.  17  How.  74  (16:  87); 
Woodtrorth  v.  Stone,  8  Story.  749;  Doughty  v. 
Wett,  2  Fish.  Pat.  Cas.  B5S;  Seymour  v.  0»- 
borru,  78  U.  8.  11  Wall.  516  (20:  38). 

Mr.  Juttiee  Blaichford  delivered  the  opin- 
ion of  the  court: 

This  is  an  action  at  law  brought  by  The  Ex- 
celsior Coal  Comittny,  a  corporation,  against 
liie  Ore^D  Improvement  Company,  another 
rorporntion,  in  the  Circuit  Court  of  the  United 
Btates  for  the  Northern  District  of  California, 
for  the  tnrringement  of  a  reissued  patent. 

The  complaint  avers  rhat,  on  the  surrender 
of  tbe  originnl  pateul,  a  new  patent  was  issued 
to  the  patentee  "for  the  same  inventioo,  for 
the  residue  of  the  term  then  unexpired  for 
which  the  snfd  originftl  letters-patent  were 
prantod.**  The  answer  of  the  defendant  de- 
nies "each  and  every,  all  and  singular,  the  al- 
legations" contained  in  tbe  complaint.  The 
case  was  tried  before  a  jury,  and  resulted  in  a 
verdict  of  |7,000  for  the  plaintiff,  for  which, 
with  costs,  judgment  was  entered.  To  review 
this  judcmeot  the  defendant  has  brought  a 
writ  of  error. 
[S16]  Tliere  is  a  bill  of  exceptions,  which  states 
that  the  plaintiff  read  in  evidence,  without  ob- 
jection, the  reissued  patent,  a  copy  of  the 
specification  of  which,  with  the  drawings.  Is 
set  forth,  and  put  in  other  evidence  tending  to 
■bow  its  right  to  recover  damages;  that  tbe  de- 
fendant, "to  snstaln  tbe  issues  on  Its  part,"  of- 
fered in  evidence  a  duly  certified  copy  of  the 
original  patent,  a  copy  of  which,  with  the 
drawings,  is  set  forth ;  that  the  plaintiff  objected 
to  tbe  introduction  of  the  oridnal  patent,  on 
the  ground  that  the  same  was  Immaterial  and 
Irrelevant  to  any  defense  rained  by  the  answer: 
that  the  court  sustained  the  objection;  and 
that  the  defendant  excepted  to  Ruch  ruling. 

We  are  of  opinion  that  tbe  circuit  court 
committed  an  error  In  excluding  the  original 
patent.  It  was  relevant  evidence  upon  the 
question  whether  the  reissue  was  "for  the  same 
invention"  as  the  original,  and  the  issue  on 
that  subject  was  suinciently  raised  by  the 
averment  of  the  complaint  and  the  denial  in 
tbe  answer.  Tbe  defendant  was  entitled  to 
try  that  question  in  a  formal  manner,  and  It 
could  not  do  so  unless  tbe  original  patent  wu 
Introduced  in  evidence. 

The  judgment  it  rcterted.  and  the  eaee  ia  re- 
manded to  the  dreuit  court,  leitk  a  lUreetion  to 
mKard  a  nevt  trial. 

188  r.  8. 


THE  CITT  OF  CHANUTE,  Plff.  in  Brr.,  1*101 
e. 

WILBUR  P,  TRADER 

(See  S.  a  Keporter^  ed.  SUNQiJ 

Mandamm  to  compel  tax  to  pay  Judgment — terit* 
of  error  to  execution  of  process — affirming 
judgment  on  motion— tubditieion  6  ^Rule  6— 
motion  to  diemiu  or  affirm. 

1.  A  prooeedlnff  by  mandamus  to  compel  the  levy 
of  a  tax  to  pay  a  JudKment  la  in  tbe  nature  of 
execution.  The  rtfrht«  of  the  parties  to  the  Judg> 
ment,  In  respect  of  Ita  subject  matter,  were  fixed 
by  ita  being  rendered. 

1.  Prosecution  of  writs  of  error  to  tbe  executlaa 
of  process  to  enforce  Judgmenuwfllnotbe  per^ 
milled  when  no  real  ground  exists  therefor. 

a.  On  mutioo  to  dismiss  a  writot  error  brought  to 
rerlQw  a  Judfrment  granting  a  peremptory  writ 
of  mandamus  oommandiag  tbe  officers  of  a  cltj 
to  levy  a  tax  to  pay  a  Judgment  aftainst  it.  with 
which  motion  la  united  a  motion  to  affirm  tha 
Judgment,  this  court  will  affirm  tbe  Judgment  tf 
tbo  reasons  for  taking  the  vrlt  of  error  at* 
frivolous  and  if  it  waa  taken  for  delay  only,  not- 
withstanding  this  court  ban  Jurisdiction. 

L  This  court,  la  such  a  case,  will,  in  the  exercise 
of  lu  Inherent  power  and  duty  to  administer 
Justice,  and  Indapendeotly  of  lubdivlslon  8  of 
Rule  e,  reach  the  mlsohiet  t^afilrminff  tbeacUon 
t>ctow. 

nSo.  1600.1 

Argued  Ifot.  It,  1889.  Deeded  JTov.  <!5, 1889. 

IN  ERROR  to  the  Circuit  Court  of  the  UnitM 
States  for  tbe  District  of  Kansas  to  review 
a  Judcrmeot  granting  a  peremptory  writ  of 
mandamus  compelling  the  ofBcers  of  the  City 
of  Cbanute  to  levy  a  tax  tosatlify  a  judgment. 
On  motion  to  dismiss  and  affirm.  Jwigment 
affirmed. 

The  facts  are  stated  in  tbe  opinion. 

Mettrs.  John  HateUnjn,  Samael  Sh«l- 
labars«r  and  J.  H,  Wilson  in  support  of 
motioD. 

Mr.  A.  O.  SmMord  ia  opposition. 

Jfr.  Ait^BUtehforddeliTendttaeopIii-  |811] 

ion  of  the  court; 

Wilhur  T.  Trader  recovered  a  Judgment  in 
the  Circuit  Court  of  the  United  States  for 
the  District  of  Kansas  against  the  C^ty  of 
Chanute,  on  the  4th  of  December,  1^,  for 
$7,702.12.  damages  and  coats,  on  certain  bonds 
and  coupons  issued  July  1,  1873,  by  tbe  City  fZlSI 
of  Tioga.  Each  bond  stated  that  the  City  of 
Tioga  was  "indebted  to  the  Tioga  Flouring 
Mill  Company  In  the  sum  of  five  hundred  dof 
lars,  lawful  money  of  the  United  States,  with 
Interest  from  tbe  date  hereof,  at  the  rate  of  ten 
per  cent  per  annum,  as  provided  by  law,  and 
payable  semi-annually,  as  per  interest  coupons 
hereto  attached,  the  principal  being  due  in  tea 
years  from  date  hereof  and  with  the  interest 
thereon  payable  at  the  office  of  the  Farmers' 
Loan  and  Trust  Company  in  the  City  of  New 
York,  to  the  bearer." 

On  the  27th  of  July,  1888,  Trader  served  a 
notice  on  the  City  of  Chanute,  addressed  to 
tbe  mayor  and  coimcilmen  of  the  City,  re- 
questing them  to  levy  a  tax  on  tbe  taxable 
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property  vltliln  the  City  to  pay  and  satisfy  the 
judgmeot.  It  does  not  appear  thai  any  ezecu- 
tioD  has  been  issued  on  the  judgment. 

On  the  9tb  of  July,  1889,  Trader  applied  to 
the  circuit  court  for  a  writ  of  maodamua  re- 
quiring the  officers  of  the  City  to  levy  a  tax  to 
satisfy  the  ludgment.  An  alteraative  writ  was 
issued  OD  that  day.  Id  answer  to  the  writ  the 
City  set  up,  by  way  of  plea  In  bar,  that  the 
original  Judgment  was  Toid  because  the  circuit 
court  had  no  jurisdiction  of  the  subject  matter 
of  the  action,  as  appeared  from  the  petition  iu 
it,  which  set  forth  a  copy  of  one  of  the  bouds 
sued  on.  The  point  urged  was  that  the  bond 
was  not  payable  to  the  Ttogs  Flooring  Mill 
Company  or  order,  nor  to  bearer,  and  tbat  only 
the  interest  was  payable  to  the  bearer. 

On  a  bearing  on  the  writ  and  return,  the 
circuit  court,  on  October  14,  1889,  rendered  a 
Judgment  CTanting  a  peremptory  writ  com- 
maodiDg  toe  officers  of  the  City  to  levy  the 
tax,  A  bill  of  exceptions  was  allowed,  and 
tbe  city  has  brought  a  writ  of  error.  The 
defendant  in  error  now  moves  to  dismiss  the 
writ  of  error  and  unites  with  It  a  motion  to 
affirm  tbe  judgment. 

Subdivision  5  of  Rule  6  of  this  court  was 
first  promulgated  November  4,  1878  (97  U.  S. 
Tii).  It  reads  as  follows:  "There  may  be 
united,  with  a  motion  to  dismiss  a  writ  of  error 
or  an  appeal,  a  motion  to  affirm  on  tbe  ground 
[218]  tbat,  although  the  record  may  show  that  this 
court  has  jurisdiction,  it  is  manifest  tbe  writ 
or  appeal  was  taken  for  delay  only,  or  tbat  tbe 
question  on  which  the  jurisuictiun  depends  is 
so  frivolous  as  not  to  need  further  nr^ment." 

At  the  same  term,  in  Whitney  v.  Cook,  99 
U.  S.  607  [25:  446],  tbls  court,  speaking  by 
Chi^  JiiBtiee  Waite,  said  that  the  rule  implied 
Uiat  there  should  appear  on  the  record  "at 
least  some  color  of  light  to  a  dismissal."  He 
added:  "Our  experience  teaches  tbat  the  only 
way  to  discourage  frivolous  appeals  and  writs 
of  error  is  by  the  use  of  Qur  power  to  award 
damnges,  and  we  think  this  a  proper  case  in 
which  to  say  tbat  hereafter  more  attention  will 
be  given  to  that  subject,  and  the  Rule  enforced 
both  according  to  its  letter  and  spirit  Parties 
should  not  be  subject  to  tbe  delay  of  proceed' 
ings  for  review  In  this  court  without  reasonable 
cause,  and  our  power  to  make  compensatioQ 
to  some  extent  tor  tbe  loss  occasioned  by  an 
on  warranted  delay  ought  not  to  be  overlooked." 

The  practice  oi  not  entertaining  a  motion  to 
affirm  unless  there  Is  some  color  of  right  to  a 
dismissal  has  since  been  frequently  austaioed 
by  this  court.  Uinekley  v.  Morton,  103  U.  S. 
764  [26:  4581;  Independent  School  District  of 
AMey  v.  BaU.  106  U.  8.  428  [27:  287];  Jiaviet 
r.  Gorbin,  118  U.  S.  687  [28:  11491;  WaMon 

NoBin,  128  U.  S.  578  [82:  644];  Nmo  OrUant 
T.  LouUkaTia  Oonetrveiion  Co.  129  IT.  8.  45 
[82:  6071;  The  AUuka.  180  U.  8.  201  [82:  9231. 

InMicat  t.  Wittiama.  104  U.  8. 556  [26: 842], 
there  was  a  motion  to  affirm  united  with  a  mo- 
tion to  dismiss  a  writ  of  error.  The  affidavits 
in  opposition  to  the  latter  motion  showed  juris- 
diction as  to  tbe  amount  involved,  thougb  on 
the  record  as  it  stood  when  the  motion  was 
made  there  was  color  of  right  to  a  dismissal. 
But  the  court  affirmed  the  judgment  on  the 
ground  that  the  writ  was  taken  for  delay  only. 

In  TheS.  a,  106 U.  8.  867  [ft^t03S\, 

9M 


there  was  a  motion  to  affirm  a  decree  united 
with  a  motion  to  dismiss  the  appeal  in  an  ad- 
miralty suit.  The  ground  for  making  the  mo- 
tion to  dismiss  was  ihat  there  was  no  bill  of 
exceptions  but  only  a  finding  of  facta  and  con- 
clusions of  law.    The  court  overruled  that 

Sound,  but  it  is  difficult,  from  tbe  report  of 
e  case,  to  see  what  color  of  right  there  was 
to  a  dismissal.   Yet  it  affirmed  the  decree  on  a  [Sli] 
consideration  of  the  fiodinN  of  fact. 

In  Stoope  V.  Leffingwtll,  lOb  U.  S.  8  [26:  939], 
there  was  a  motion  to  affirm  united  with  a  mo- 
tion to  dismiss  a  writ  of  error  to  a  slate  court. 
Tbe  motion  to  dismiss  was  made  on  tbe  ground 
that  there  was  no  federal  -question  Involved. 
Tbe  court  held  that  it  had  Jarisdiction.  but  af- 
firmed the  Judgment  on  the  ground  that  tba 
case  on  the  merits  was  govenied  by  previoua 
decisions. 

In  the  present  case  there  does  not  appear  to 
he  any  ground  for  couteodiog  tbat  tbis  court 
has  no  jurisdiction,  yet  we  are  entirely  satisfied 
that  the  reasons  assigned  for  taking  die  writ  of 
error  are  frivolous,  and  that  it  was  taken  for 
delay  only.  The  principal  of  the  bonds  is 
payable  to  bearer  as  well  as  the  interest.  The 
principal  is  stated  to  be  due  in  ten  years,  and, 
with  the  ioteiest,  to  be  payable  to  the  bearer. 
This  is  too  plain  for  discusslou,  and  disposes 
of  the  point  -that  tbe  origiual  payee  in  tbe 
bonds  was  a  citizen  of  Kansas,  and  thus  of  tbe 
same  State  with  the  debtor,  and  could  not  tiava 
sued  on  the  bonds  in  tbe  circuit  court,  and  so 
tbe  plaintiff  could  not 

But  without  putting  a  different  Interpretation 
on  subdivision  6  of  Rule  6  from  tbat  which 
has  hitherto  prevailed,  we  ^ure  Af  opinion  tbat 
tiie  judgment  in  tbe  present  case  must  be  af- 
firmed. A  proceeding  by  mandamus  to  com- 
pel the  levy  of  a  tax  to  P«y  a  Judgment  is  in 
tbe  nature  of  execution.  The  rights  of  the 
parties  to  the  Judgment,  iu  respect  of  Its  sub- 
ject matter,  were  fixed  by  its  being  rendered. 
If  tbe  prosecution  of  writs  of  error  to  tbe  exe- 
cuUm  of  process  to  enf(»ce  Judgments  is  per- 
mitted when  no  real  ground  exlsta  therefor, 
such  Interferencx  might  become  intolerable. 
This  court,  in  the  exercise  of  its  inherent  power 
and  duty  to  administer  Justice,  ought.  Inde- 
pendently of  subdivision  6  of  Rule  6,  to  reach 
tbe  mischief  by  affirming  the  action  below. 
This  Is  a  proper  case  for  tfoing  sa 

Judgment  q^lnMif. 


ONTTED  STATES,  Pff^  *»  Brr.,  E*'*! 
e. 

BRADLET  BARLOW  BT  iX. 

(See  B.  CL  Beporter^  ed.  271-282J 

Jnereaee  ofmttUaeniee—aUouianeefor.cbtai^ 
by  fraud— aUoteanee  for  expedited  mvie$, 

Koxm.— Money  paid  bv  mUtake,  vhen  reeovertd; 
miOake  0$  fact  or  law. 

la  an  action  for  money  paid  under  a  mutual  mis- 
take of  facts,  it  la  DO  defense  that  the  mistake  aroM 
from  a  want  of  oare  on  tbe  part  of  tbe  plainUl^ 
unless  'be  other  partr  has  soSered  Iom  Id  oonse- 
quenoe  of  the  mistake;  tnit  wbeo  statAmeota  were 
made  by  tbs  defendant  irtilob  Indvoed  the  idalatW 
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Umited  State!  r.  Bablow. 


made  upon  miatake  ef  fact,  matf  be  neoterai 
back — eonditioJiM  impoied  by  atatuU — monev 
paid  on  miOaii  ef /aet~-eanberteoMredbaek 
—mittake  in  taiue. 

L  The  PostmasteT'OeDeral  may  order  ta  Increase 
of  serrloe  In  cmrrTing  the  mall,  hf  enlarying  the 
dlstaoce,  hj  a.  new  route,  or  by  requiring  a  greater 
Dumber  of  trips  between  the  terminal  iMlatB.  aod 
br  allowing  therefor  a  pro  rata  Increate  on  the 
contract  pay. 

%,  Where  the  ailowaooe  ftn- expediting  the  service 
OTvr  A  new  mute  was  made  upon  fraudulent  rep- 
Teeentations,  tbe  money  paid  therefor  may  be  re- 
covered, although  tbe  fraud  was  not  participated 
Id  or  countenanoed  by  the  offlcen  <tf  tbe  D^ut- 
nent  who  acted  In  tbe  matter. 

9.  Wliere  the  allowance  wm  made  to  the  contract- 
on  for  the  expedited  service  upon  a  clear  mtotake 
of  fact  as  to  what  additional  men  and  animals 
were  required  for  such  service,  and  the  money 
was  paU  Id  ignorance  of  tbe  fact  that  no  addi- 
tional number  had  been  employed  in  that  aervloe. 
tbe  United  States  may  recover  the  moneys  paid 
on  such  Rllowanoe.  H  8801, 40S7,  Rev.  Stat. 

<  The  determination  of  the  Fostofflcc  Depart- 
ment of  the  amount  of  compensation  for  the  ex- 
pedited service  cannot  defeat  the  ex  press  declara- 
tion of  the  statute  prescribing  the  conditions  up- 
on which  contracts  with  tbe  Department  shall  be 
made. 

4,  Where  money  Is  paid  to  another  under  the  in- 
fluence of  a  mistake,  that  is,  upon  the  supposition 
that  a  ewciflo  fact  Is  true  which  Would  entitle 
tbe  other  to  the  money,  butwblch  fact  Is  untrue, 
and  the  money  would  not  have  been  paid  If  It  had 
been  known  to  the  payer  that  tbe  fact  was  un- 
true, an  action  will  llo  to  recover  it  back. 

C  A  mere  mistake  Id  the  estimate  of  the  value  of 
•a  nncertaln  and  speoulotlve  mbjeot  is  not  snffl- 


tient  to  authorize  the  rei-overy  of  moneys  paid 
upon  the  erroneous  estimate. 

[No.  81J 

Argued  Oct.  f9.  SO,  1889.  Decided  Dee.  t,  18S9, 

Er  ERROR  to  the  Circuit  Court  of  the  United 
States  for  tbe  District  of  Colorado  to  re- 
view a  judgment  for  the  defeodanta  in  an  ac- 
tion hv  tbe  United  States  to  recover  from  the 
dcfeDdanta,  sub-cootructors  for  carrriDfr  the 
mails,  moneys  paid  to  them  under  a  mistalie  of 
fact  caused  by  their  false  representations  as  to 
the  services.  Reverted. 
Tbe  facts  are  stated  In  the  opinion. 
Reported  below,  26  Fed.  Rep.  903. 
Jfr.  Wm.  A.  Maury,  Ataittant  Attorney' 
Generic,  for  plaintiff  iti  error: 

In  tbe  cose  of  contracts,  tbe  ofQcer  making 
them  must  have  had  aulhority  to  bind  the  gov- 
ernmcQt, 

TIte  Floyd  Aeeepfancet,  74  U.  B.  7  'Wan.  67fl 
(1&:  178);  Cooke  v.  U.  S.  91  U.  S.  389  (23:  237); 
Moffat  T.  U.  S.  112  U.  8.  24,  31  {2S:  623.  6  >5j. 

Action  for  money  had  and  received  may 
be  maiataioed  whenever  tbe  defendiint  bas  re- 
ceived money  belonging  to  the  plalntifT,  which 
in  equity  and  good  conscience  he  ought  to  re- 
fund to  him. 

Loekieood  v.  Eelaea,  41  N.  H.  187;  Wiseman 
V.  Lyman.  7  Mass.  888,  289;  Moore  v.  Mandte- 
Aaum,  8  Mich.  448:  1  Stepb.  N.  P.  346;  Iliis 
V.  Diekaaon,  1.  T.  R  285;  U.  A  v,  Coagrote.  26 
Fed.  Rep.  908;  Qriffltk  v.  U.  8.  22  Ct,  CI.  165. 

Meaart.  Nat'l  Wilaon  aod  SheUabarger  A 
Wilaon.  for  defendants  in  error: 

The  action  of  an  executive  officer  in  exercis- 
Ing  a  discretionary  power  vested  in  bim  bv  law 
in  determining  mixed  qtiestions  of  law  aud  faa 


<o  BCt,Rnd  the  plaintiff  relied  upon  those  etatemeats. 
If  they  were  untrue,  though  no  fraud  be  charged 
or  proved,  he  can  recover.  BIj  v.  Padden.  18  N. 
T.S.K.53. 

It  Is  well  settled  In  New  Tork  that  Id  general.  In 
an  action  for  money  paid  under  a  mutual  mistake 
of  facts.  It  is  DO  defense  that  the  mistake  arose  from 
a  want  of  care  on  tbe  part  of  tbe  pialDtlff,  UDless  tbe 
other  party  bas  suffered  loss  in  consequence  of  the 
mistake.  Kingston  Bank  v.  Elttnge.  40  N.  T.  8S1; 
Union  Nat.  Dank  v.  Sixth  Kat.  Bank,  43  N.  T.  152; 
Duncan  v.  Berlin,  00  Y.  151;  Lawrence  v.  Amer- 
ican Nat.  Bank,  H  N.  T.  133;  National  Bank  of  Com- 
merce V.  National  Mechanics  Bkg.  Aaso.  56  N.  Y, 
ai:  Mayer  v.  New  York, «  N.  Y.  465. 

A  court  of  equity  will  relieve  parties  from  a  mu- 
tual mistake  of  fact,  but  not  when  ignorance  or 
mistake  is  confined  to  one  party,  and  no  udcod- 
■eleatloiu  advantage  Is  taken  19*  fraud  or  conceal- 
ment by  tbe  otiier.  Horan  v.  HcLarty,  75  N.  Y. 
£:  Paloe  V.  Jones,  75  N.  Y.  600;  Jackson  v.  An- 
drews, 56  N.  Y.  244. 

So  held,  upon  the  trial  of  a  disputed  claim  under 
a  generul  asslaamentlbrbeneflt  of  creditors,  where 
tbe  cInimuDt  bad  received  a  percentage  of  his 
claim,  and  executed  an  sssignment  of  the  balance 
to  the  assignee  for  the  debtor's  t>cneflt,  supposing 
ft  to  be  a  mere  receipt  on  account,  and  not  being 
abletoreadltbecauaoofdefeotlvevlBlon.  ilePot- 
ter,  10  Daly,  188. 

The  principle  that  money  voluntarily  paid  can- 
not be  recovered  back,  held.  DOtappHciiUetoacase  ' 
when  the  commissionen  of  highways  of  several ' 
towns  tieing  engaged  In  the  common  enterprise  of  1 
building  a  bridge,  the  commiMloners  of  one  of  the ' 
towns  paid  more  than  their  share  to  laborer*  and 
for  materials,  It  being  held  that  they  might  recover  I 
182  C.  & 


'  such  excess  of  payment  from  the  oVbet  commls> 
goners.  Surdam  v.  Fuller,  81  Hun,  600,  K  Alb,  U 
J.  406. 

Whether  the  principle  that  money  voluntarily 
paid  cannot  be  recovered  back  applies  to  tbe  case 
of  a  public  officer  who  pays  out  puUlc  mnneys,— 
tjucgn.  People  v.  Lawrence.  6  HUI,  Onondaga 
County  V.  Briggs.  2  Denio,  26. 

Ad  owDCr  of  lands  who,  with  kaowle<lge  of  tbe 
facts,  pays  a  sum  epcclllcalty  as  one  year's  interest 
on  the  sum  claimed  to  be  due  upon  a  mortgage  af- 
fecting the  premises,  cannot,  upon  showing  that  a 
leaser  amount  was  in  fact  due,  recover  back  or 
claim  a  credit  for  tbe  ezcesstve  payment.  Al- 
though not  estopped  by  the  payment  from  quo*- 
tloning  tbe  validity  of  the  mortgage  debt,  the  i>:iy- 
ment  being  voluntary,  upon  a  disputed  claim, 
cannot  be  recovered  back.  BeuDett  v.  Bates,  91 
N.  Y.  854;  Waring  v.  Sombom,  82  N.  Y.  tM;  Yitm 
York  ft  H.)  R.  Oo.  V.  Marsh,  12  N.  Y.  308;  Hitler  v. 
Phillips,  63  N.  Y.  587:  Flower  t.  Lance,  60  N.  Y.  603. 

In  cases  ot  mutual  mistttke  going  to  the  essence 
of  the  contract  it  is  not  necessary  that  there  should 
be  any  pretumptlon  of  fraud.  Buasell  v.  Brown- 
ell.  20  N.  Y.  Week,  Dig.  604. 

The  husband  of  a  tenant  In  a  bouse  l)clonging  to 
plaintiff  aaoumed  to  t>e  plaintitTs  agent,  and  con. 
tiscted  to  sell  the  tame  to  defendant,  receiving  on 
account  of  the  purchase  price  a  sum  of  money 
which  be  forwarded  to  plaintiff,  telling  him.  how- 
ever, that  it  was  od  account  of  rent  due  frnm  the 
sender's  wile.  In  ejectment  to  recover  the  prop- 
erty, held,  that  as  defendant  parted  with  the  money 
under  mi  ^iipprehenslon  and  mistake  of  Aict.  sod 
plalntlll  neither  relintiuished  nor  advanced  any- 
thing upon  Its  receipt,  dc-feodaDt  was  entitled  to 
recover  back  the  amount.  Evans  v.  Oarlock,  8f 
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committed  to  bis  Judgment  and  discretion  for 
decisioD  ts  final  and  cannot  be  inquired  into  or 
roTiewed  by  any  other  tribunal,  in  the  absence 
of  any  law  BUtboriziog  such  review. 

.Varton  v.  ilott. 25  U.  S.  12  Wheal.  19(6:537); 
Sekltery.  £i'n»,  65  U.  8. 21  How.  522(16:767); 
BartUH  v.  Kane,  67  17.  S.  16  How.  272  (14: 
881);  U.  8.  y.  Arredortdo,  81  U.  8.  6  Pet.  691 
(8:  547);  RanHnY.  Hoyi,  45  U.  S.  4  How.  327 
(11:  996);  Slair*  v.  Peaalee,  59  U.  8.  1«  How. 
634  (15:  475);  U.  S.  v.  Speed,  75  U.  S.  8  Wall. 
77  (19:  449);  17.  8.  v.  ScAurz,  mi  U.  8.  401  (26: 
173);  Johnton  v.  Tomtat,  80  U.  8. 13  Wall.  72 
(20:  485);  Warren  v.  Van  Brunt,  86  U.  S.  19 
Wall.  653  (22:  222);  Frtnch  v.  Fyan.  93  U.  8. 
169  (23:  812);  Marques  v.  ^VtVjie,  101  U.  S. 
475  (25:  801);  Varuxv.  Burbank,  101  U.  S.  514 
(25:  939);  Quinhy  v.  Conlan,  104  U.  S.  426  (36: 
602);  St.  l^uit  Smdtino  &  lief.  Co.  v.  Kemp, 
104  D.  8.  645  (26:ST8);Sfc«i  v.  Si.  Lovu  Smdt- 
ing  &  B^.  Co.  106  U.  8.  450,  451  (27: 228);  Bald- 
win T.  Stark,  107  U.  8.  464  (37:  536);  Ehrhardt 
T.  Hogaboom,  115  U.  8.  67  (29;  846). 

The  action  of  the  Poatmasler- General  in  al- 
lowing and  payini;  the  additional  compensation 
cannot  be  reviewed  or  impeached  except  for 
mistake  or  fraud. 

Story,  Eq.  Jur.  146,  148;  GriffUh  v.  U. 
B.  23  Ci.  CI.  165.  and  eases  cited;  Pcuey.  Bent, 
2  Met.  (3Ia8s.)  374;  Mart/taU  t.  3i5>bard.  117 
U.  S.  415  (29:  919);  Smith  y.  Biehardi.  88U.  8. 
13  Pet.  37  (10:  42);  Bleatey.  GarUngton,  92  JJ. 
B.  1  (23:  521). 

When  the  case  shows  that  it  is  the  duty  of 
the  defendant  to  pay,  the  law  imputes  to  nim 
a  promise.  This  promise  Is  alwavs  charged  Id 
the  declaration,  and  must  be  so  charged  Id  or- 
der to  maiDtaio  the  action. 


Cartf  V.  Ourtit,  44  U.  8.  8  How.  247  ai: 
576);  Curiis  v.  Fiedler,  07  U.  S.  2  Black,  474 
(17  :  274);  Liverpool,  N.  T.  &  P.  Steamship  Co. 
y.  Emigration  Comrt.  113  U.  8.  33  (2S:  899);  1 
Wait's  Act.  and  Dcf.  804,  and  cases  cited. 

Mr.  Juitiee  Ti^ld  delivered  the  opisloD  of  [272] 

the  court : 

This  action  is  brought  by  the  United  State* 
to  recover  from  the  defendants,  sub-contractors 
for  carrying  the  mail,  moneys  paid  to  them 
under  a  mistake  of  fact  caused  by  their  false 
representations  as  to  the  services.  It  appears 
that  on  the  I5th  [of  March,  1878,  one  Luke 
Voorhees  entered  into  a  contract  with  the 
United  States,  represented  by  the  Postmaster- 
General,  to  carry  tbe  mail  over  a  route  desig- 
nated as  No.  38,146,  from  Garland  to  Ouray. 
Id  the  Stale  of  Colorado,  passing  by  Lake  City 
and  several  other  places  mentioned,  and  back, 
seven  times  a  week,  for  $19,000  a  year,  for  a 
term  beginoing July  1st,  187^  andendiogJuoe 
80th,  1882. 

On  the  28th  of  September,  1878,  Voorhees  [Zt9\ 
made  a  sub-contract  with  tbe  defendants.  Bar- 
low and  Sanderson,  by  which  they  agreed  to 
transport  the  mnils  over  the  route  montiooed, 
for  the  period  desigoated,  and  to  perform  tbe 
service  required  by  his  coDtract  with  the  United 
States,  in  conaideratioa  whereof  they  were  to 
receive  the  pay  which  was  or  might  twcome 
due  to  him.  They  were  recognized  and  ac- 
cepted by  tbe  PostotQce  Department  as  sub-con- 
tractors for  the  service. 

Tbe  dietance  between  Garland  and  Lake  City 
was  one  bundred  and  flf^  miles,  and  the  time 
prescribed  for  the  service  over  It  was  tweiity- 
seven  hours,  or  five  miles  and  fifty-five  faun- 


Bua,  BBS.  See  Tao  Alen  v.  American  N&t.  Tlank,  fiS 
N.  T.  1:  Justh  V.  National  Bank  of  Com.  50  N.  Y. 
48%  Newton  v.  Porter,  W  N.  T.  188;  PenDell  v. 
DeSeil,  4  De  O.  H.  ft  a.  8R,  888:  C^weU  v.  Hicks, 
87  Iterb.  4!»;  Weaver  v.  Harden, «  N.  T.  £92;  ITtica 
Bank  v.  Tan  Gleson.  18  Johns.  485;  Eioffston  Bank 
T.  Eltlnare,  40  N.  T.8»lt  Union  NaL  Bank  v.  Sixth 
Nat.  Bonk,  43  N.  T.  4C2,  aff'g  1  Lans.  IS.  and  distln- 
KutstalDff  Stephens  v.  Brooklyn  Board  of  Educa- 
tion. 19  N.  Y.  183;  Southwiek  v.  First  Nat.  Bank.  84 
H.  T.  48). 

Ad  iQdoraer  cannot  recover  back  the  amount  of  a 
note  wblcb  tie  paid  In  Iftooranca  ot  tbe  rule  of  law 
that  be  was  not  liable  becanae  he  had  not  received 
notice  of  prcsentmeDt  and  dishonor.  Baldwin  v. 
Bood,  Zi  N.  Y.  Week.  Dlff.  888. 
•  Tbe  complaint  Id  an  action  oeainst  the  City  of 
New  York  nlleped  that  the  plalntlll  bad  been  a  po- 
Uoa  Justice  during  a  Bpecifled  period,  and  bad  been 
entitled  durlnir  such  period  to  a  satatry  of  110,000 
per  annum,  and  that  for  a  portion  of  that  time  be 
wns  paid  but  $5,000.  Defendant  put  in  issue  the 
olaim,  and  Eet  up  by  way  of  counterclaim  that  while 
the  salary  was  but  ts>000  the  city  paid  plaintiff 
$10,000  per  aooutn  for  a  portion  of  the  time  by  mis- 
take, and  claimed  to  recover  the  alleged  ezceaa  so 
paid.  Held,  that  plaintltl  could  not  recover  upon 
hie  claim,  nor  def  endnot  upon  its  counterclaim,  be- 
cause the  payment  wns  voluntary.  Cox  v.  New 
York,  28  N.  Y.  Week.  Dig.  885,  alTd.  Ct.  of  Appeals, 
C  rent.  Rep.  886, 108  N.  Y.  619. 

Payment  of  an  asseivmpnt  by  a  referee  In  fore- 
closure  pursuant  to  the  decree  is  made  by  coercion 
of  law,  and  will  not  prevent  a  recovoy  back  of  the 
amount  so  paid  by  the  owner  ot  tbe  equity  of  te- 
tlempttoo  after  the  OMesameot  baa  been  vacated. 
t48 


Peyser  v.  New  York,  70  N.  Y.  407;  Brobm  v.  New 
York.  89  Hun.  633. 

A  sale  of  land  by  an  assignee  in  bankruptcy,  and 
his  deed  pursuant  thereto  without  oovenant  for 
title,  may  be  avoided  and  tbe  purchase  money  re- 
covered back,  uponthegroundof  atmiiiml  iT)i<^ko 
as  to  the  existence  of  the  subject  of  the  contnict. 
where  the  assignee,  though  bo  acted  In  good  fniOi, 
and  both  parties  assumed  that  be  had  title  as  such, 
hadlafttctootitleatnll.  Clark    Post, 4.'i Hun.  S65. 

Mistake  by  tbe  owner  of  mortgaged  pi'operty  as 
to  the  amount  which  he  bad  paid  on  such  mortintge 
by  reason  of  wblcb  he  reconvcyed  tbe  property  and 
settled  bis  liability  with  tbe  mortgagee  on  ceriafn 
terms,  held  IneufBolent.  In  tbe  absence  ot  an  agree- 
ment, to  sustain  an  nctlon  at  law  to  recover  tb« 
amount  of  such  overlooked  payment.  Roberta  v. 
BUwood.  S4  N.  Y.  Week.  Dig.  135. 

An  action  to  recover  back  an  amount  paid  for  an 
assignment  of  a  bond  and  mortgage  upon  a  mutual 
mistake  as  to  the  amount  due  tbereon  was  sus- 
tained as  to  such  excess.  In  First  Presbyterian  So- 
ciety V.  Ayer,  4  N.  Y.  S.  B.  383. 

Wbere  a  depositary  pays  over  monayi  in  bla 
bands  to  a  receiver  In  supplementary  proceedings, 
under  an  order  permitting  such  payment,  under 
the  mistaken  Idea  that  the  order  absolutely  direct* 
such  payment.  It  may  recover  back  such  money  a» 
having  been  paid  under  mlsmke.  Bytacusa  Sav. 
Bank  v.  Hess,  S)  N.  7.  Week.  Dig.  880. 

As  to  payment  by  mistake,  see  note  to  HcFertaa 
V.  Taylor,  7  U.  8. 3  Crancb.  S70  It:  48AI.  and  not*  to 
Hunt  V.  Khodee,  88  U.  8. 1 1  <T:  ST). 

Asto  voluntary  paymenu  and  money  Illegally  es^ 
acted,  see  note  to  Bank  of  U.  B.  T.  Bank  of  Waeb> 
mgton,  81 U.  8. 6  Pet.  8  (8:  899). 
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(!redthB  of  a  mile  per  hour.  The  distnoce  be- 
twcen  Lake  City  and  Ouray  by  the  route  des- 
ignated was  forty-six  miles,  and  the  time  pre- 
Gc  ribed  by  the  contract  for  the  transportation 
of  the  mails  orer  It  was  thirty  hours,  that  is, 
one  mile  and  fifty-three  hoDoredthB  of  a  mile 
per  hour.  The  portion  of  this  latter  Hoe  which 
uy  between  a  place  known  as  Mineral  Point 
and  Ouray,  a  distance  of  only  ten  miles,  passed 
over  mountains  upon  which  the  mails  could  be 
carried  only  a  part  of  the  year — in  the  winter 
only  by  men  on  snowshoes,  and  at  other  times 
ooly  by  pack  horses.  There  was,  in  conse- 
quence, great  irregularity  lo  the  delivery  of  the 
mails  upon  this  portion  of  the  route,  ana  much 
complaint  followed,  leading,  in  October,  1878, 
to  its  abandonment  and  tlie  substitution  In  its 
place  of  a  Hne  making  a  detour  around  the 
mountains  of  one  hundred  and  ten  miles,  pass- 
ing by  way  of  Bamum,  wblch  afforded  a  good, 
practicable  road  easilv  traveled  with  wagons. 

The  present  Qclton  naa  grown  out  of  the  or- 
ders of  the  Postoffice  Department  in  making 
this  change  of  Hne,  and  expediting  the  service 
over  it,  and  providing  iocrcaaed  compensation 
for  the  additiooat  service.  The  compensation 
allowed  by  the  original  contract,  as  mentioned 
above,  wa.^  919,00Oa  year,  which,  the  distance 
being  one  hundred  ana  nincty-siz  miles,  was  at 
the  rate  of  about  |9C.03  a  mile.  At  that  rate 
tbe  compensation  for  the  additional  service  was 
allowed,  amounting  to  $10,6(13.26  a  year. 

Tbe  time  prescribed  by  tbe  original  contract 
for  the  service  between  Lake  City  and  Ouray 
[274]  by  way  of  Mineral  Point  across  the  mountains 
— thirty  boura,  that  Is,  at  the  rate  of  one  mile 
and  fifty-three  hundredths  of  a  mile  an  hour 
— was  owing  to  the  great  difficulties  attending 
the  crossiog  of  the  mountains,  as  alrcndy  mt-n- 
tioned.  When  tbe  Hne  was  changed  to  one 
making  a  detour  of  the  mountains  by  way  of 
Barnum,  over  a  road  easily  traversable  by  wag- 
ons, it  was  an  obvious  duty  to  the  public  that 
the  service  at  the  rate  of  one  mile  and  fifty- 
three  hundredths  of  a  mile  per  hour  should  be 
expedited. 

Petitions  for  a  chance  of  that  portion  of  the 
route  wliich  led  over  the  mountains  came  from 
officers  of  the  Counties  of  Ouray  and  Hillsdale, 
In  which  the  proposed  new  hne  was  to  run, 
and  tbey  represented  that  over  its  whole  dis- 
tance there  was  a  wagon  road  by  which  llie 
mail  could  be  carried  the  year  round.  On  the 
30th  of  September.  1878,  whilst  the  Postofflce 
Department  had  before  it  the  question  of  open- 
ing a  new  line  between  Lake  City  and  Ouray, 
the  defendnnt  Sanderson  addressed  a  letter  to 
the  second  assistant  postmaster-general,  sug- 
gesUng  that.  In  lieu  en  tbe  tempcmiry  service 
ordered  between  Bnrnum  and  Ouray,  such  serv- 
ice should  be  made  bv  embracing  Bamum  fn 
the  route  No.  88,146  between  Gariaod  and  Ou- 
ray, increasing  tbe  distance  one  hundred  and 
ten  miles,  "and  expediting  the  schedule  from 
the  present,  at  the  prorata  rate  of  seventy  two 
lioun,  to  ihirty-siz  hours  between  Lake  City 
and  Ouray."  On  the  same  day  Sanderson  was 
consulted  by  the  Postoflice  Department,  or  at 
least  was  requested  to  give  on  estimate,  as  to 
theaddiiiooal  numbcrof  horsesand  men  which 
would  be  required  for  the  increased  expedition 
proposed,  and  in  response  to  the  request  he 
IZi  L*.  K. 
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wrote  to  tbe  Department  the  following  letter, 
verified  by  his  oath: 

"Washihgtojt,  Sept.  SO,  1878. 
"Hon.  Thos.  J.  Braot,  Second  Ass't  Poit- 
master- General: 
"Sir:  To  perform  the  service  on  route  No. 
88.146,  between  Lake  City  and  Ouray,  on  the 
present  schedule  of  sevens-two  hours,  requirei 
twenty-two  horses  and  eleven  men,  and  to  per- 
form the  same  service  on  a  schedule  of  thirty- 
six  hours  it  win  require  (66)  sixty-six  hotsea 
and  twenty-two  men. 

"(Signed)      J.  L.  Sanderson. 

"Subscribed  and  sworn  to  before  me  Chis  LS751 
SOth  day  of  September,  1»78. 

"(Signed)      J.  H.  Herron. 

"Notaiy  Public." 

There  was  no  existing  schedule  prescribing 
seventy-two  hours  for  carrying  the  mail  be- 
tween Lake  City  and  Ouray,  as  assumed  by 
Sanderson.  As  the  schedule  of  lime  prescribed 
in  tbe  original  contract  between  those  places 
over  the  mountains  was  at  the  rate  of  one  mile 
and  fifty  three  hundredtbsof  a  mile  an  hour,  be 
assumed  that  rate  as  tbe  existing  schedule  for 
the  new  and  easily  traversable  line  of  one  hun- 
dred and  ten  miles,  which  would  require  at  the 
same  slow  pace  sevens-two  hours.  Notwith- 
standing tbe  obvious  error  of  this  assumption, 
the  evidence  tended  to  show  that  tbe  Postoffice 
Department  acted  upon  bis  representations  and 
estimates.  Having  extended  the  route  one  hun- 
dred and  ten  miles,  and  allowed  tbe  additional 
compensation  provided  by  the  statute  upon 
such  extension,  it  also  allowed  compensation 
for  expediting  the  service  on  the  new  line,  upon 
this  extravagant  estimate,  at  the  rate  of 
$15,994.77  a  year.  That  sum  for  tbe  increased 
expedition  was  regulaily  paid  during  the  term 
of  the  original  contract. 

It  is  admitted  that  do  additional  horses  and 
men  for  which  this  allowance  was  made  were 
ever  employed.  Neither  the  horses  nor  the 
men  exceeded  the  number  originally  employed 
to  perform  tbe  service,  and  tbe  defendant  San- 
derson testified  that  no  greater  number  was 
necessary  to  perform  it  within  the  (hirty  sii 
hours  mentioned,  and  that  he  never  afterwards 
corrected  his  estimate,  but  continued  to  draw 
pay  from  tbe  government  as  though  the  addi- 
tional horsea  and  men  were  employed. 

It  appeara  that  tbe  sums  thus  allowed  and 
paid  to  tlie  sub- contractors,  for  stock  and  car- 
riers which  were  never  required  and  never 
employed,  aggregated  $59,993.08,  constituting 
the  prfndpafitem  io  tiie  amount  claimed  In  this 
action. 

On  the  trial,  tbe  plaintiffs  requested  tbe  court 
to  Instruct  tbe  junr,  among  othc»  things,  to  tbe 
effect,  jSr#(,  that  if  they  believed  that  service  on 
a  portion  of  the  route  between  Lake  Citvand  [2T6] 
Ouray  by  way  of  Barnum  was  expedited  and 
extra  compeosation  allowed  for  such  expedi- 
tion upon  the  supposition  that  slxty-slx  horsea 
and  twenty-two  men  would  be  necnsary  to 
carry  the  mail  on  that  portion  upon  a  scheanlc 
of  Uiirty-six  houra,  and  there  was  in  fact  no  In- 
crease in  tbe  number  of  horses  and  men  required 
above  the  cumber  which  the  defendants  swore 
were  necessary  to  perform  the  service  upon  a 
schedule  of  seventy-two  hoiuB,  theo  the  plain- 
Si* 
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tiffs  were  entitled  to  recover  the  sums  paid  upon 
Buch  allowance,  for  in  that  event  they  were  paid 
In  violation  of  law;  and,  teoond,  that  in  deter- 
mining the  questions  in  Issue  the  jury  could 
only  consider  the  number  of  horses  and  men 
actually  necessary  to  carry  the  mail^irrcspecUve 
of  the  number  of  men  and  horses  required  by  the 
defeudants  as  carriers  of  jjassengers  and  freight 
The  court  refused  to  give  these  instructions, 
and  charj^d  the  Jury  suljstaatially  as  follows: 
That  if  ihe  agreement  for  compensntlon  for  the 
■d(lition:il  service  was  made  without  authority 
of  luw  and  in  excess  of  all  provisions  of  the 
statute,  Ibe  government  coala  not  recover  any 
part  of  the  consideration  paid  the  defendants 
for  carrying  the  mail,  unless  in  the  making  of 
the  contract  there  was  fraud,  participated  in 
and  countecaoced  by  tlic  ofQcers  of  the  Depart- 
ment who  acted  in  the  matter;  that  if  tbey  were 
of  opinion  that  the  parlies  combined  and  asreed 
to  raise  tbe  compeosation  to  an  extraordinary 
figure,  with  a  view  to  beueflt  the  defendants, 
knowing  that  the  compensatioQ  was  excessive, 
the  government  could  recover  It  back;  but  if 
they  were  of  opinion  that  those  parties  acted 
honestly  nnd  fairly,  and  in  the  belief  that  they 
were  dealing  fairly  with  each  other,  and  that 
the  compensation  for  Ibe  services  to  be  per- 
formed was  reasonable,  there  could  be  no  re- 
covery, without  reference  to  what  the  service 
actually  cost,  and  without  reference  to  what 
turned  out  afterwards  with  respect  to  the  force 
required.  To  the  refusal  of  the  court  to  give 
the  instructions  rcauested,  and  to  the  instruc- 
tions given,  the  plaintiffs  excepted.  The  iuir 
found  a  venlict  for  the  defendants,  upon  which 
judirment  was  rendered  in  tbcir  favor,  to  review 
which  the  case  is  brought  to  this  court. 
[277]  The  Statutes  upon  which  the  government  re- 
lics to  recover  in  this  case,  upon  the  facts  pre- 
sented, ni-e  contained  in  sections  3960,  3'J61  and 
4057  of  the  Revised  Statutes.  Those  sections 
are  as  follows: 

"Sec.  SMO.  Compensation  for  additional 

servire  in  carrying  the  mail  shall  not  be  in  ex- 
cess of  the  exact  proportion  which  the  original 
compensation  bears  to  the  original  service;  and 
when  any  such  additional  service  is  ordered,  the 
sum  to  be  allowed  therefor  shall  be  expressed  in 
the  order,  and  entered  upon  the  books  of  the 
Department;  and  no  compensation  shall  be  paid 
for  any  additional  regular  service  rendered 
before  the  issuing  of  such  order. 

"Sec.  8901.  No  extra  allowance  shall  be 
made  for  any  increase  of  expedition  in  carryins 
the  mail  unless  thereby  the  employment  of  ad- 
ditional stock  and  carriers  is  made  necessary, 
and  Id  such  case  the  additional  compensation 
shall  bear  no  greater  proportion  to  the  addi- 
tional stock  ana  carriers  neces-sarily  employed 
than  the  compensation  in  the  original  contract 
Iiears  to  the  stock  and  carriers  necessarily  em- 
ployed in  its  execution." 

"Sec.  4057.  In  all  cases  where  money  has 
been  paid  out  of  the  fundsof  the  Postofflce  De- 
partment under  the  pretense  ttiat  service  has 
been  perfoi-med  therefor,  when,  in  fact,  such 
service haanot been  performed,  orasadditional 
allowance  for  increased  service  actually  ren- 
dered, when  the  additional  allowance  exceeds 
the  sum  which,  according  to  law,  might  right- 
fully have  been  allowed  therefor,  and  in  all 
S50 


other  cases  where  money  of  the  Department  hai 

been  paid  to  any  person  io  consequence  of 
fraudulent  representations,  or  by  the  mistake, 
collusion  or  misconduct  of  any  officer  or  other 
employ^  in  the  postal  service,  the  Postmaster- 
General  shall  cause  suit  to  be  brought  to  recover 
sucb  wrong  or  fraudulent  payment  or  excess, 
with  interest  thereon." 

In  their  amended  complaint  the  plaintiffs' 
claim  not  only  the  amount  allowed  and  paid 
each  year  for  the  expedited  service,  but  also  the 
amount  allowed  and  paid  each  year,  namely, 
$10,663.26,  for  the  additional  service  by  the 
new  line  from  Lake  City  to  Ouray.  It  would 
seem  from  what  took  place  on  the  trial  that  the  [ITS] 
latter  amount  was  claimed  on  the  ground  that 
that  route  was  a  distinct  one  from  that  pre- 
scribed in  No.  38,146,  and  that  the  contract  for 
its  service  could  only  be  made  after  advertise- 
ment for  bids.  The  judge  who  tried  the  cnae 
below  was  of  that  opinion,  and  so  instructed  the 
jury;  but  we  are  unable  to  agree  In  that  view. 
The  new  line  became  necessary  to  avoid  an 
almost  impassable  portion  of  the  original  route, 
atid  changes  of  that  kind  can  be  authorized  by 
the  Postmaster-General  within  the  estublished 
r^ulatiODB  the  Postofflce  Depanment. 
Those  of  1873  provide  in  terms,  that  "the 
Postmaster-General  may  order  an  increase  or 
extension  of  service  on  a  route  by  allowing 
therefor  a  pro  rata  increase  on  the  contract 
pay."  Such  increase  of  service  may  be  ui:ide 
by  enlarging  the  distance  to  be  traveled  when 
that  will  better  accomplish  the  object  of  ihe 
original  contract,  as  well  as  by  requiring  a 
greater  number  of  trips  between  speci'lied 
points.  That  object  was  accomplished  in  this 
case  by  the  increase  of  distance  from  the  detour 
around  the  mountains.  The  caririn.^  of  the 
mails  between  the  original  terminal  points  was 
thereby  greatly  facilitated.  The  compeusalion 
alk>we<a  for  Uiis  additional  service  over  the 
hundred  and  ten  miles  of  increased  route  was 
in  accordance  with  section  3960  of  the  Revised 
Statutes  in  the  exact  proportion  which  the 
orif^.nal  compensation  bore  to  the  original  serv- 
icer There  was  no  excess  in  the  allowance. 

But  the  amount  allowed  for  the  expedited 
service  over  the  new  line  stands  upon  a  different 
fooling.  The  evidence  produced  on  the  trial 
tendedto  show  that  the  allowance  of  |1S,994.77 
each  year  for  that  service  was  made  upon  a 
false  estimate  of  the  additional  expenses  which 
would  be  required;  that  a  slight  consideration 
of  the  subject  would  have  exposed  its  error;  and 
that  officers  of  the  Deparimcnt  and  the  sub- 
contractors were  well  acquainted  with  the  fact 
that  the  new  tine  was  one  that  could  be  more 
easily  traveled.  It  appeared  by  the  petitions 
presented  to  ihe  Dcpnrtment  that  the  chiin^  of 
route  was  asked  beciuise  such  was  the  coudition 
of  the  new  line  desired,  while  the  line  of  Ihe 
original  route  between  Mineral  Point  and 
Ouray  was  impassabl*?  for  the  greater  part  of  [270] 
the  year,  and  then  only  by  pack  horses  or  on 
snowsboea.  To  apply  the  same  schedule  time 
to  both  lines  between  the  same  points — the 
original  and  the  new  one — was  to  ignore  the 
known  differences  in  the  character  of  the  mads 
over  them,  as  disclosed  by  the  evidence  on  tile 
in  the  Department.  It  is  true  the  head  of  the 
Deparlmeul  and  those  who  stand  immediately 
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under  bim  as  assistants  or  deputies  are  unable 
In  penon  to  supervise  aU  Ibe  estimates  made  In 
ao  extensive  a  Department  as  that  of  the  PosU 
office,  and,  tfaereiore,  great  reliance  is  placed 
upon  the  judgment  In  tiiose  matters  of  clerks 
and  subordinate  oflBcers.  Irregularities  and  fa- 
voritism and  corrupt  practices  nie  therefore 
Bonietlmes  found  to  exist  wbicU  escape  obser- 
vattcQ  and  detection.  It  was  to  avoid  fraud 
and  mistakes  from  tbls  as  well  as  from  other 
cause; 'tbal  sections  8961  and  4057  were  adopted. 

Section  3901  declares  that  "no  extra  aJlow- 
aoce  shall  be  made  for  any  Increase  of  expedi- 
tion In  carrying  the  mail  unless  thereby  the 
employment  of  additional  stock  and  carriers  is 
made  necessary. "  Aud  section  4007,  ofter  pro- 
viriing  thai  "in  all  cases  where  nosey  has  been 
paid  out  of  the  Postofflce  Department  under 
the  pretense  that  service  has  been  performed 
therefor,  when,  in  fact,  such  service  has  not 
been  performed,  or  aft  additional  allowance  for 
increased  service  actually  rendered,  when  the 
addilional  allowance  exceeds  the  sum  which, 
according  to  law,  might  riglilfulljr  have  been 
allowed  therefor,"  declares  tiiat  "in  all  other 
cases  when  money  of  the  Deportment  has 
been  paid  to  any  person  in  cousequcnce  of 
fraudulent  representations,  or  by  the  mistake, 
collusion  or  misconduct  of  any  officer  or  other 
employfi  in  the  postal  service,  the  Postmaster- 
General  shall  cau:>e  suit  to  be  brought  to  re- 
cover such  wrong  or  fraudulent  payment  or 
excess,  witb  interest  thereon." 

These  sections  would  seem  to  cover  the  pres- 
ent case.  It  cannot  be  pretended  thai  the  al- 
lowance for  expediting  the  service  over  the 
new  route  was  not  made  upon  erroneous  rep- 
resentations. It  is  admitted  that  such  was 
their  character.  Whether  they  were  fraudulent 
M  well  as  erroneous  was  a  matter  to  be  left  to 
the  Jury,  and,  if  fraudulent,  their  Influence  In 
Titiatiog  the  payment  and  authorizing  the  re- 
ftSO]  covcry  of  the  moneys  cannot  be  affected  by 
knowledge  of  their  character  and  participniio'i 
in  the  result  sought  to  be  obtained  by  aoy  sub- 
ordinate otBcers  of  the  Department.  Whether 
they  participated  in  the  fraud  or  were  sinjpl; 
Imposed  upon  by  the  defendants,  cannot  cLung'c 
the  legal  liability  of  the  latter.  The  court 
therefore  erred  in  instructing  the  jury  that  in 
mch  cases  there  could  be  no  recovery  of  the 
money  unless  the  f  rsud  was  participated  in  and 
countenanced  by  such  officers. 

But,  aside  from  any  consideration  of  the 
question  of  fraud,  the  evidence  produced  at 
ibe  trial  tended  to  show  that  the  allowance  was 
mnde  to  the  subK^otractora.  for  the  expedited 
service,  upon  a  clear  mistake  as  to  what  addi- 
tional number  of  men  and  of  animals  were  re- 
quired for  such  service,  and  that  the  money  was 
p.iid  iu  ignorance  of  the  fact  that  no  additional 
number  had  been  employed  in  the  performance 
of  that  service.  Such  being  the  evidence,  Ibe 
plnioiilTs  were  entitled  to  Ibe  instnictlons  asked 
which  are  mcniioned  above.  It  is  no  answer 
to  say  that  the  amount  of  compensation  for  the 
exiwdiicd  st-rvice  was  a  mnttcr  for  the  dcter- 
minn:ion  of  the  Postotflcc  Depnrtmcnt.  Its 
determination  cannot  operate  to  defeat  the  ex- 
press declaration  of  the  Statute  prescribing  the 
condilioDS  upon  which  contracts  witti  the  De- 
partment ihall  be  made.  If  an  allowance  Is 
founded  upon  a  dear  mistake  of  fact,  not  a 
Si  C.S. 


mere  error  of  judgment,  and  payments  are  In 
consequence  made,  the  Statute  provides  that 
"  the  PostmaiterGeoeral  shall  cause  suit  to  be 
brought  to  recover  such  wrong  or  fraudulent 
payment  or  excess,  with  interest,"  which  means 
that  If  such  mistake  be  established  in  the  actioa 
of  the  Deportment  a  recovery  must  follow. 

We  admit  that  where  matters  api>ertalning 
to  the  postal  service  are  left  to  the  discretion 
and  judgment  of  the  Postmnster-Gcneral,  the 
exercise  of  that  Judgment  and  discretion  cannot 
in  general  be  Interfered  with,  and  the  results 
following  defeated.  But  the  very  rule  sap- 
poses  that  information  upon  the  matters  upon 
which  the  judgment  and  discretion  are  invoked 
is  presented  to  the  officer  for  consideration,  or 
knowled^  respecting  tbem  is  possessed  by 
bim.  He  is  not  at  liberty,  any  more  than  a 
private  agent,  to  act  upon  mere  guesses  and  [S81] 
surmises,  without  informatiou  or  knowledge  on 
the  subject.  If  tlie  defendant  Sanderson  in- 
tended no  fraud  by  his  letter  of  September  80, 
1878,  to  the  assistant  postmaster -general,  which 
be  verified  by  bUoath;  if,  in  contradiction  to 
his  positive  assertions,  bis  testimony  can  be 
taken,  that  he  did  not  know  at  the  time  any- 
thing  about  the  matter  in  relation  to  which  na 
was  writing,  and  that  the  officers  of  the  De- 
partment were  well  aware  that  he  had  no  knowl- 
edge or  Information  or  the  subject, — then  they 
acted  upon  his  guesses  only,  and  not  upon  evi- 
dence upon  the  subject,  and  their  deci^iion  can- 
not be  received  as  conclusive.  It  would  be.  in* 
deed,  a  mischievous  doctrine  !n  Its  consequences 
if  a  decision  thus  made  could  conclude  the 
government  from  recovering  its  money  paid 
for  additional  stock  and  carriers  which  were 
never  required  and  never  employed  in  its 
service. 

It  is  also  true  that  where  the  subjects  in  rela- 
tion to  which  the  contract  of  parties  .is  mode 
are  necessarily  of  an  uncertain  and  speculative 
character  or  value,  and  that  is  known  to  the 
parties,  a  mere  mistake  by  them  in  theiresii- 
nv.'.te  of  the  value  is  not  deemed  sufficient  to 
niiihorize  a  recovery  of  the  moneys  paid  upon 
tiK!  erroneous  estimate.  If  this  were  a  case  of 
tlifit  description  no  recovery  could  be  bad. 
But  witcther  it  was  soornot  was  the  very  issue 
in  the  ciiuse  to  be  determined  by  the  jury  upon 
the  pvidoncp. 

It  is  familiar  law  that  an  action  may  Ve  malti- 
tnined  to  recover  back  mooev  paid  as  the  price 
of  articles  sold,  or  of  work  done,  when  the  ar- 
ticles are  not  delivered  or  the  work  net  done; 
The  reason  Is  that  the  consideration  for  the  pay* 
meot  has  failed.  It  fa  not  perceived  that  the 
principle  of  law  sought  to  be  applied  in  this 
■?ase  is  in  any  essential  [Mrticular  different.  If 
the  contract  for  extra  allowance  was  void  by 
reason  of  fraud  or  clear  mistake,  the  action  be- 
comes simply  one  for  the  return  of  moneys  paid 
for  services  of  stock  and  carriers  never  no* 
dered.  but  which  when  payment  was  made 
were  believed  to  have  been  rendered.  As  in  the 
case  of  goods  not  delivered,  or  work  ordered 
not  done,  the  consideration  to  the  party  paving 
has  failed.  As  said  by  5arti«  Parka  in  Kettg 
V.  Solari,  9  Mees.  &  W.  64,  B8,  "Where  money 
Is  paid  to  another  tmder  the  Influence  of  a  mis-  [282] 
tnke,  that  is,  upon  the  supposition  that  a  spe- 
cific fact  is  true  which  would  entllle  the  other  to 
the  money,  but  which  fact  Is  untnu^  and  tb« 
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money  would  not  have  been  paid  It  it  had  been 
known  to  the  payer  that  the  fact  was  untrue,  an 
action  will  lietorecoveritback,  and  it  isagaioat 
conscience  to  retain  It."  See  also  Townsend  t. 
Crowdy,  8  C.  B.  N.  S.  477;  Stnekland  v.  Turner, 
7  Exch.  208.  Reasons  for  the  application  of  the 
rule  are  much  more  potent  in  the  case  of  con- 
tracts of  the  government  than  of  contracts  of 
Individuals:  the  government  must  neces- 
sarily rely  upon  the  acts  of  agents,  whose  igno- 
rance, carelessness  or  unfaittifulness  would 
otherwise  often  hind  it,  tc  the  serious  injury  of 
its  opcralions. 

T/tejvdffJuent  mv»t  be  rereraed,  and  th»  caute 
rmandedfor  a  new  trial,  and  it  u  to  ordered. 


(267J  YOUNG  KT  AL..  Appte., 

t. 

L.  H.  EWART,  Admioistrator. 

(See  S.  C.  Reporter's  ed.  287-^1.) 

Jtemotat  of  eauae  from  atate  eourt  to  United 
8tate$  court— diveroe  dtitetukip  at  tinu  (if  n- 
mnalartdateomrMntmentof  mit. 

1.  Under  the  Act  ot  March  S.  1S67,  it  Is  essential,  in 
order  to  a  removal  of  a  cause  Irom  a  state  court 
to  a  United  States  court,  where  there  arc  several 
plaintiffs  or  several  defendants,  that  all  the  neo- 
essary  parties  on  one  side  must  tje  citizens  of  the 
Btate  where  the  suit  is  brought,  and  all  on  the 
other  Bide  must  bo  citizeas  of  another  State  or 
Btates.  and  the  proper  citizenship  must  exist 
wheD  the  action  is  commenced  as  well  as  when 
the  petition  for  removal  la  filed. 

J.  As  It  does  not  appear  in  this  case  from  the  peti- 
tion and  affldavltti,  or  Id  the  record,  that  diverse 
citiiensbip  as  to  the  parties  therein  named  ex- 
isted at  the  commencement  of  the  suit,  nor  that 
diverse  citizenship  existed  t>etweeD  the  com- 
plainant and  all  the  necessary  defendants  at  the 
time  the  petition  and  amdavits  were  severally 
filed,  the  cause  waa  not  properly  removed,  and 
the  state  court  baa  never  lost  Jurisdiction, 
[No.  75.] 

BaJmittedSon.  $,  1S89.  Decided  Dee.  $,  1SS9- 

APPEAL  from  a  decree  of  the  DiBtrict  Court 
of  the  United  States  for  the  District  of 
West  Vir^nia,  determining  the  amounts  due  to 
and  priorities  of  creditors  of  John  N.  Clarkson, 
ud  directing  the  sale  of  certain  real,  estate,  in 
an  action  commenced  in  the  Circuit  Court  of 
Kanawha,  West  Virginia,  and  removed  there- 
from into  the  first  above-named  court.  Re- 
vereed  and  remitt^,  leith  a  direction  to  remand 
tfte  eauae  to  the  itate  eourt. 
The  facts  are  staled  in  the  opinion. 
Mr.  T.  B.  SwauD  for  appellants. 
l^eeen.  8.  A.  Miller  and  J.  F.  Brown  for 
appellee. 

Jtfr.  Clii^  Juitiee  Fuller  delivered  the  opin- 
ion of  the  court: 

In  December,  1865,  Hilton  Parker  filed  bis 
bill  in  the  Circuit  Court  of  Kanawha  County, 
West  Virginia,  against  John  N.  Clarkson  and 
some  seventy  other  defendants,  seeking  the 
marshaling  of  assets  and  the  subjection  of 
raosi  Clarksou'a  property  to  the  satisfaction  of  cer- 
*'  tain   judgmenta  held  Iqr  the  comj^nant 

Ut 


against  blm,  which  appears  to  have  been 
treated,  and  may  be  considered,  as  having  been 
intended  to  bring  all  Clarkson's  creditors  into 
concourse,  and  after  the  adjustment  of  the 
liens  of  those  having  security,  to  devote  any 
remaining  property,  or  any  surplus  arising  up- 
on the  securities,  to  the  dlsrharge  of  his  liabiil- 
lies.  The  cause  was  referred  to  a  commissioner 
to  take,  state  and  report  an  account  of  tbe  prop- 
erty owned  by  Clarkson,  and  tbe  liens  tbeiwn 
and  their  priorities,  and  various  reports  were 
made  in  the  premises. 

On  tlie  8th  day  of  July,  1871,  C.  G.  HunFcy 
&  Company  and  John  Johns,  aasignee  of  John 
N.  Clarkson  in  bankruptcy,  described  in  an 
order  of  the  circuit  court  of  that  date  as  de- 
fendants, filed  tbeir  petition  and  affidavit, 
sworn  to  by  "J.  N.  Clarkson,  a  parly  to  tbe 
above-meDtioaed  suit,"  for  the  removal  of  the 
cause  into  tbe  United  States  Court  for  the  Dife>- 
triet  ot  West  Virginia,  in  these  words: 

"Your  petitioners,  John  Johns,  assignee  of 
J.  N.  ClaritBOn  in  bankruptcy,  and  a  citizi-D 
and  inhabitant  of  tbe  State  of  Vii:ginia,  and  C. 
G.  Hussey  and  Cbarles  Avery,  partners  in  busi- 
ness, using  the  name  of  0.  G.  Hussey  &  Com- 
panv,  and  citizens  and  inhabitants  of  the  Slate 
of  Pennsvlvania,  respectfully  represent  unlo 
your  Honor  that  they  ore  parties  defendants 
and  also  plaintiEFs  on  a  bill  of  review  and  peti- 
tion in  a  suit  pending  in  chancery  in  your  Hon  ■ 
or's  court,  in  Kanawha  County,  in  which  Mil- 
ton Parker  is  complainant  and  Jobn  N.  Clnrk- 
Bon  and  others  are  defendants. 

"That  aroone:  the  defendants  are  E;  Hem- 
mings,  9.  Tbornburg,  A.  H.  Beach,  Ucuzy 
Chappell.  J.  H.  Brown,  Ann  Thoma':,  .1.  Sf. 
Laidlpy  and  J.  D.  Lewis  and  J.  C.  Huby,  all 
of  whom  are  citizens  and  inliabitants  of  the 
State  of  West  Virginia:  that  said  suit  is  now 
pending  in  said  Circuit  Court  of  Kanawha 
County,  and  in  said  suit  there  is  a  controversy 
I>etween  your  petitioners  In  different  rights, 
and  the  aforesaid  parties,  citizens  and  inhabi- 
tants of  the  Stflte  of  West  Virginia,  in  which 
said  suit  is  pending;  that  the  matter  in  dispute 
exceeds  the  sum  of  |600,  exclusive  of  costs. 
Your  petitioners  have  reason  to  and  do  believe, 
that  from  prejudice  or  local  InQoenoe  they, 
Dor  either  of  them,  will  not  be  able  to  obtain 
justice  in  such  state  court;  they  file  this  peti- 
tion for  the  removal  of  said  cause  of  Parker  o. 
Clarkson  and  others,  now  pending  in  the  Cir- 
cuit Court  for  Kanawha  County,  West  Vir- 
ginia, unto  the  District  Court  of  the  United 
States,  held  at  Charleston,  West  Virginia,  the 
same  b«ng  in  the  district  where  this  salt  ia 
pending,"  etc 

The  cause  was  thereupon  ordered  to  be  re- 
moved as  prayed. 

On  tbe  lOth  day  of  April,  1872,  another  or- 
der was  entfred  in  the  case  by  the  stale  circuit 
court,  reciting  that  a  mistake  had  been  made 
in  respect  to  the  filing  of  a  bond  upon  removal, 
and,  the  bond  beingnow  filed,  the  court  directs 
such  removal  on  the  petitioo  of  July  8th,  i871, 
and  "  on  the  affidavit  of  the  said  C.  G.  Hussey 
this  day  filed,  the  sufficiency  of  which  affidavit 
and  bond  is  hereby  approved  by  this  court." 
The  affidavit  referred  to  is  as  follows: 
Your  petitioners,  C.  G.  Hussey  and  Charles 
Avery,  parUien  in  trade,  aalng  the  name,  firm 

m  I'.  8. 
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•ort  »tylc  of  C.  G.  nuasey  &  Co.,  and  citizens 
and  in'liabiluats  of  tbe  State  of  PenDSjlvania, 
respect  fully  represent  unto  your  Honor  that 
Uiey  nre  parties  defendants,  and  also  parties 
plaiDtiffs  on  petition  and  bill  of  review  in  a 
cause  pending,  on  the  cbancery  ride  of  your 
Honor  s  court,  in  Kanawha  County,  West  Vir- 
ginia, in  which  Miltoo  P&rher  ia  complainant 
and  John  N.  Clarkson  et  al.  are  defendants. 

"That  among  the  defendants  are  E.  Hem- 
miugs,  A.  H.  Beach,  H.  Chappell,  J.  A.  Brown, 
J.  D.  Lewis,  J.  M.  Laldley,  all  of  whom  are 
cilizens  and  Inhabitants  <a  the  State  of  WeA 
Virginia;  that  said  suit  and  bUt  of  reriew  there- 
in arc  now  pending  in  said  court  for  Kanawha 
County,  W.  Va. 

"  That  in  said  suit  and  bill  of  review  there 
is  a  controversy  between  your  petitioners,  in 
different  riehts,  and  the  aforesaid  parties,  citi- 
zens and  inuabitants  of  the  State  of  West  Vir- 
ginia, in  which  State  said  suit  is  pending;  that 
the  matter  so  in  cnniroversy  and  dispute  ex- 
ceeds the  sum  of  1^500,  exclusive  of  costs. 

"Your  petitioners  have  reason  to  and  do  be- 
lieve that  from  prejudice  or  local  influences 
they  will  not  be  able  to  obtain  juslice  in  said 
state  court. 

**  Thoy  Ale  this  petition  for  the  removal  of 
Hdd  cause  of  Parker  s.  Clarkson  et  al.  now 
pending  in  the  Circuit  Court  for  Kanawha 
County,  West  Vipginia,  unto  the  District  Court 
of  the  United  Stales  for,  the  District  of  West 
Virginia  (having  circuit  court  powerA),  held  at 
Charleston,  West  Virginia,  same  being  in  tbe 
district  where  tbia  suit  is  now  pending. 

January  1878,  the  record  was  filed  and 
cause  docketed  in  the  United  States  court. 
Various  proceedings  were  afterwards  taken 
therein,  and  a  decree  was  rendered  on  the  13th 
day  of  December,  1885,  determluing  the 
■mounts  due  to,  and  priorities  of,  some  of  the 
creditors,  and  directing  the  sale  of  certain  real 
estate.  From  thia  decree  the  pending  appeal 
was  prosecuted. 

Tbe  record  is  in  a  confused  and  imperfect 
condition,  but  it  shows,  among  other  things, 
that  C.  O.  Hussey  &  Company  were  judgment 
creditors  of  Clarkson,  and  Hussey  and  bis  part- 
ner are  described  In  both  petitions  as  citizens 
and  inhabitanta  of  the  State  of  Pennsylvania. 
In  the  first  petition,  nine  persons,  and,  in  Uie 
second,  six,  are  designated  from  among  the  de- 
fendants as  citizens  and  inhabitants  of  the 
State  of  West  Virghila.  It  Is  stated  in  the  first 
petition  that  Clarkson's  assignee  In  bankruptcy 
was,  at  the  time  of  filing  it.  a  citizen  and  in- 
faahitant  of  the  State  of  Vfrginla.  Tbe  assignee 
dk)  not  loin  In  the  second,  although  bia  name 
is  signed  by  attorney  to  the  bond  given  on  re- 
moval. 

There  was  no  scmrable  controversy  here 
{Fidelity  Int.  T.  (tS.  I).  Co.  v.  Huntington,  117 
U.  S.  2H0  m-.  8081:  Aytrt  v.  Chicago,  101  U. 
&  184.  187  [aS:  888.  840]);  but  if  there  were, 
tbe  Toovlaion  «•  to  the  removal  of  stich  a  con* 
troversy  has  no  application  to  a  removal  on  the 

S round  of  local  prejudice,  under  the  Act  of 
larch  2,  1807  (chap.  190,  14  Stat  658),  upon 
which  these  petltioDs  were  based.  Jtffenon  t. 
Driter,  117  U.  8.  878  [29:  897]. 

The  provisions  of  that  Act  are  reproduced  in 
fbelbird  aubdlvUoo  of  section  689  of  the  Re- 


vised  Statutes,  and  it  was  and  Is  essential.  In 
order  to  such  removal,  where  there  are  several 
plaintiffs  or  several  defendants,  that  nil  the 
necessary  parties  on  one  side  must  be  citizens 
of  the  State  where  tbe  suit  Is  brought,  and  all 
on  the  other  ^de  must  be  dtlzeos  of  another 
State  or  States,  and  the  proper  citizenship  must  [271] 
exist  when  the  action  is  commenced  as  well  as 
when  the  petition  for  removal  is  filed.  Stieing 
Machine  Go's  Case,  85  U.  S.  18  Wall.  553  [21: 
9141:  Vannecar  v.  Bryant,  88  U.  8.  21  AValL 
41  [23:  476]:  American.  BiMe  Soe.  t.  Grooe,  101 
n.  S.  610  [25  :  847]:  Cambria  Irtm  Co.  t.  Ath- 
hum.  118  U.  S.  54  [80  :  60];  Bancoek  v.  Hot- 
brook,  119  U.  8.  6S«  [30:  5381;  Fletcher  v. 
Hamlet,  116  Q.  8.  408]^:  670].  It  does  not 
appear  from  either  of  these  petitions  and  affi- 
davits, or  elsewhere  in  the  record,  that  diverse 
citizenship  as  to  Uie  parties  therein  named  ex- 
isted at  the  commencement  of  tbe  suit,  nor  that 
diverse  citizenship  existed  between  the  com- 
plainant and  all  the  necessary  defendants  at  the 
time  the  petitions  and  aflSdavits  were  severally 
filed.  The  cause  was  not  properly  removea, 
and  the  state  court  has  never  lost  jurisdiction. 
Stetent  v.  NickoU,  180  U.  S.  230  [32:  914]; 
Crehare  v.  Ohio  dt  M.  R.  Co.  181  U.  8.  240  [33: 
144],  and  cases  cited. 

Thed«ree  it  reversed  and  the  record  remitted 
to  the  diitriet  court,  with  a  direction  Iff  remand 
the  eaute  to  the  tfate  court. 


WILHELM  PICEHARDT  et  al.,  Ffffi.  in  |2S2| 

2Krr., 

  c. 

EDWIN  A.  MERRITT,  late  Collector  of  the. 
Port  op  New  Yobe. 

(See  8.  C  Reporter's  ed.  252-28*.) 

Oustofot  ttatutet,  interpretation  tf—gooA  man- 
ufactured after  pattage  of  impoiing 
dutiet — tpordi  at  eommereialfy  underttooA— 
timilitude — amline  dyet. 

L  In  Interpreting  customs  statu  tw,  oommerolal 
terms  are  to  l>e  o<»istrued  aocordlag  to  the  00BS> 
merclal  understandloff  in  regard  to  them. 

•L  Tbis  rule  la  applicable  In  this  case,  althouffk 
the  artloles  In  question  were  unknown  when  thr 
Statute  was  enacted  which  Imposed  the  duties 
exacted. 

a.  l%e  fact  that,  at  the  date  an  Act  Impoelnx 
duties,  groods  of  a  certain  kind  bad  not  been 
manufactured,  does  not  withdraw  tbem  from  the 
class  to  which  tboj  belong,  when  the  language 
of  tbe  Statute  dearly  and  (airij  includes  them. 
It  Is  suOclent  U  it  so  Ineludes  them  aooordlug  to 
commercial  underataadlng. 

4.  In  an  action  to  recover  tack  an  excess  of  duties 
lUegatlr  exacted  upon  djee,  the  rate  of  duty  paid 
on  them  Iwlng  that  ImpOMd  by  the  Statute  oa 
"aniline  dyes."  It  Is  not  error  for  the  oourt  to 
charge  the  Jury  that  the  question  was  whether 
the  articles  fell  within  the  description  of  BofUne 
dyes,af<oommerclally  known,  or  t>oreaslmUitude 
to  articles  wUeb  fell  wltUn  ttiat  daserlptton  as 
tbey  wvn  known  when  the  Statute  was  enacted; 
and  that  the  Jury  were  to  look  at  the  term  "•ani- 
line dyes"  according  to  its  then  commercial  usage. 

5.  It  was  not  error  to  charge  the  Jury  that  if  the 
dyea.  according  to  the  underatandlDg  of  com* 
merclal  men,  wouM,  when  Imported,  be  Included 
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In  the  clan  knowa  bb  aniline  dyei,  tlwj'  were 
■ntdect  to  duty  m  aulUne  drfl«, 
[No.  »7.i 

Argued  Not.  It,  IS,  1889.  Decided  Dee.  t,  1889. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
Slates  for  the  Southern  District  of  New 
York  to  review  a  judgment  for  the  defendant 
in  an  action  brought  against  the  Collector  of 
the  Port  of  New  York  to  recover  duties  paid 
under  protest  on  importatiooB.  Afflmud. 
The  facta  are  stated  in  tlie  opinfon, 
Meiars.  Benj.  F.  Tharaiton  and  IdiriTtgtlon 
Oiffard,  for  plaimifTa  in  error: 

ft  is  a  general  rule  of  interpretation  of  cus- 
toms statutes  to  construe  commercial  names 
of  aitlcles  according  to  the  oommercial  under- 
standing at  the  time. 

Two  Hundred  OkeeU  of  Tea,  23  U.  S.  9 
Wheat  480  (6:  138):  EUioH  t.  Swartvout,  85 
U.  8.  10  Pet.  187  (fl:  878);  J7.  &  v.  One  Bun 
dred  and  Tteettv  Casks  of  Sugar,  88  U.  8.  8  Pet. 
277  (8:  944);  Cfurtit  v.  Martin,  44  U.  8.  8 
How.  lOe  (11:  616);  Mailtard  v.  Lawrmee,  67 
U.  8.  16  How.  261  {14:  925);  Arthur  t.  Morri 
ton.  96  U.  8.  108  (24:  764);  Arthur  t.  Lahta/, 
96  U.  8.  113  (24:  766);  Arthur  v.  Davies,  96  U. 
8.  135  (24:  810);  Oreenteafv.  Ooodrieh,  101  U. 
S.  278  (20:  845);  Boiertton  v.  Baionu>n,  130 
n.  S.  413  (82:  995);  Barber  t.  SeheU,  107  U. 
8.  617  (27:  400);  ArthtiT  T.  ButterjUtd,  125 
U.  8.  70(81:  648). 

That  general  rule  Is  JnappllcKble.  In  sH 
cases  where  it  has  been  applied  the  article  In 

Sueetion  had  a  commercial  came  at  the  time 
le  law  was  enacted,  and  the  commercial  evi- 
dc'iict!  relied  upon  related  to  that  period. 

The  admission  of  evidence  and  the  charge 
touching  upon  what  these  articles  were  called 
in  commerce  about  the  time  of  the  trial  were 
error. 

Jieuman  v.  Arthur,  109  U.  8.  182,  188  (37: 
883,  885). 

It  was  an  error  to  admit  evidence  of  what 
these  colors  were  called  at  a  date  subsequent 
to  their  dale  of  entry  and  tbe  exaction  of  doty, 
which  constitutes  this  cause  of  action. 

Jlomtr  V.  Auttin,  68  U.  8.  1  Wall.  486  07: 
688);  Beiehe  v.  Smythe,  80  U.  S.  18  Wall.  162 
(20:  666);  OreenUaf  r,  Qcodrieh,  101  U.  8. 
878,  284  (25:  846,  847). 

Mr.  O.  W.  Chapmaa*  BoUeUor-Otneral, 
for  defendant  in  error. 

Mr.  Juetiee  BUtcUbrd  deliroed  th«(^- 

lon  of  the  court: 

This  is  an  action  at  law,  brought  In  the  Cir- 
cuit Court  of  the  United  States  for  the  8outb- 
[2S81  em  District  of  New  Tork,  by  Wilfaelm  Pick- 
hardt  and  Adolpb  Euttroff  against  Edwin  A. 
Merritt,  Collector  of  the  Port  of  New  York, 
to  recover  duties  paid  under  protest  on  im- 
portations into  that  Port  from  Hamburg,  the 
entries  having  been  made  at  the  custom-house 
in  January  and  February,  1879.  There  were 
proper  protests  sod  appeaLs  to  the  Secretary  of 
the  Treasury,  and  decisions  by  that  ofBcer. 
The  goods  were  dyes  or  colors  called  naphtliyl- 
■mtne  red,  orange  tl,  orange  IV  ana  resor- 
cine  red  J.  At  the  trial,  before  Judge  Wheeler 
and  a  jury,  there  was  a  verdict  for  the  defend- 
ant, and  a  ludgmeut  in  his  favor  for  costs,  to 
review  which  the  plaintiffs  have  brought  a 
writ  of  error 
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Tbe  Collector  assessed  a  duty  upon  the  artl 
cles  in  question  of  50  cents  per  pound  and  85 
per  cent  ad  vatorem,  under  that  provision  of 
schedule  M  of  section  2504  of  the  Revised 
Statutes,  2d  ed.  p.  479,  which  reads  as  follows: 
"Paints  and  dyes — aniline  dyes  and  colors,  by 
whatever  name  known:  fifty  cents  per  pound, 
and  thirty-five  per  centum  ad  valorem.  Tbo 
plaintiffs  claimed,  In  their  protest,  that  the  ar- 
ticles were  not  aniline  dyes,  and  were  liable  to 
a  duty  of  only  20  per  cent  ad  valorem,  under 
section  3616  of  tbe  Revised  Statutes,  which 
provides  that  "there  shall  t>e  levied,  collected 
and  paid  on  the  importation  of  aU  raw  or  un- 
manufactured articles,  not  herein  enumerated 
or  provided  for,  a  duly  of  ten  per  centum  ad 
valorem;  and  on  all  articles  manufactured  in 
whole  or  in  part,  not  herein  enumerated  or 
provided  for,  a  duty  of  twenty  per  centum  ad 
valorem. " 

The  courw  of  legislation  on  the  subject  of 
duties  on  aniline  dyes  has  been  as  follows:  By 
section  II  of  the  Act  of  June  80,  1864,  chap. 
171  (18  Stat.  212),  the  following  duty  was  im- 
posed: "On  aniline  dyes,  one  dollar  per  pound 
and  thirty-five  per  centum  ad  valorem.  By 
section  21  of  the  Act  of  July  14,  1870.  chap. 
256  (16  Stat  264),  the  following  duty  was  im- 
posed: "On  aniline  dyes  and  colors,  by  what- 
ever name  known,  fifty  cents  per  pound,  and 
thirty-five  per  centum  ad  valorem;"  and  by 
section  22  of  the  same  Act,  p.  266,  picric  acid, 
which  appears  to  be  not  chemically  an  aniline 
dye,  but  a  phenol  dye,  though  obtained  from 
coal-tar,  was  made  free  of  duty.  Tbe  provis* 
ion  of  the  Act  of  1870  in  regard  to  aniline 
dyes  and  colors  was  carried  into  the  Revised  [Wj 
Statutes,  enacted  in  1874,  as  was  also  the 
provision  in  regard  to  picric  acid. 

Tbe  question  sought  to  be  raised  by  the 
plaintiffs  in  the  present  case  could  not  arise 
under  tbe  Revisen  Statutes  as  amended  by  the 
Act  of  March  8,  1683,  cbip.  121,  because, 
under  title  88,  section  8909,  scbcdule  A,  as 
enacted  by  the  Act  of  March  8.  1868  (88  Stat. 
498),  the  following  duty  is  imposed:  "All 
coal-tar  colors  or  dres,  by  whatever  name 
known,  and  not  specially  enumerated  or  pro- 
vided for  in  this  Act,  thirtv-flve  per  centum 
ad  valorem  f  and  (4cric  add  was  not  Included 
1^  name  is  the  list  of  articles  made  free  of 
duty  bv  section  SSOe  as  enacted  by  the  Act  vt 
March8,1888.  The  articlee  in  question,  which, 
it  is  claimed,  were  not  aniline  dyes  or  colors,  are 
admitted  to  be  "coal-tar  colors  or  dyes." 

The  plaintiffs  claimed  on  the  trial,  and  claim 
here,  that  the  words  "aniline  dyes  and  colors, 
by  whatever  name  known,"  are  words  of  de- 
scriptioo,  and  not  words  used  in  a  general 
commercial  sense.  They  therefore  Introduced 
a  good  deal  of  evidence  for  the  purpose  of 
showing  that  the  articles  In  question  were, 
physicfuly  and  chemically,  not  aniline  dyes 
or  colors,  though  derived  from  coal-tar.  It 
was  shown  that  none  of  those  articles  were 
known  In  commerce  at  the  time  the  Revised 
Statutes  were  enacted,  resorcinered  J  haTlu 
been  known  first  In  1876,  orange  11  and  Iv 
inl677,Bndnaphthylamineredinl878.  Ontbe 
other  band,  the  defendant  introduced  testimony 
for  the  purpose  of  showing  that  the  articles  in 
question  were  known  In  trade,  when  Imported, 
as  "aniline  dyes,"  and  that  in  1874  tbe  term 
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"toillne  dyes"  had  been  applied  Id  trade  to  alt 
dyes  derived  from  coal-tar,  or  artificial  dyes. 

The  testimony  on  the  part  of  the  plalotiffs 
tended  to  show  that  the  articles  in  question 
were  not  chemically  aoiline  colors;  that  naph- 
thylamioe  red  and  orange  II  and  IV  were  azo 
colors;  that  resorcioe  red  J  was  as  eosine  cblor; 
that  picric  acid  was  a  phenol  color;  that  aniline 
colors  bad  high  tinctorial  power,  as  compared 
with  natural  colors,  while  the  tinctorial  power 
of  azo  colors  was  no  higher  than  that  of  natural 
colors;  that  aniline  colors  attached  themselves 
to  fabrics  without  manipulation,  easily  and  di- 

[WO]  rectly,  while  azo  colors  attached  themselTes 
with  more  difflculty,  being  assisted  by  mor- 
dants; that  aniline  colors  were  wanting  in 
fastness,  while  azo  colon  were  relatively  fast; 
tliat  aniline  colors  were  generally  on  the  blue 
ibadea,  either  blues,  or  violets,  or  reds  which 
coQtaioed  blue  or  green,  while  azo  colors  had 
exactly  the  shades  that  aniline  colors  locked, — 
yellows,  orange,  and  yellowish  reds;  that 
aniline  colors  were  not  fast  to  adds  or  alkalis, 
while  azo  colors  were  relatively  fast  to  both 
acids  and  alkalia,  and  were  sometimes  even 
brightened  or  cleared  by  acids  and  aDulis; 
that  aniline  colors  combined  readily  with  al- 
bumen, which  was  largely  used  as  a  mordant 
and  in  photography,  while  azo  colors  did  dot 
combine  vrith  albumen;  and  that  aniline  colors 
were  not  add,  unless  sulphonated,  while  azo 
colors  were  always  amd.  In  regard  to  resorcine 
red  J  the  pliUntlffs  gave  evidence  tending  to 
show  that  BD  aniline  color  could  be  used  as  a 
dye,  while  resorcine  red  could  not  be  used 
generally  as  a  dye;  that  an  aniline  color  could 
not  be  lued  generally  or  efficiently  for  paints, 
vhile  resorcine  red  was  generally  used  as  a 
pigment  for  paints;  and  that  tbe  color  of  an 
aniline  dye  was  a  crimiion,  running  up  to  voilet 
or  bluish  red,  while  the  color  of  resorcine  red 
was  scarlet  or  yellowish  red. 

The  plaintins  insist  that  the  court  erred  at 
the  trial  in  admitting  evidence  to  show  what 
the  importations  in  question  were  called  in 
trade  at  the  time  of  the  trial  in  1884,  which 
was  ten  years  after  the  Revised  Statutes  were 
enacted,  and  five  years  after  the  entries  took 
place;  that  it  also  erred  in  admitting  evidence 
to  show  the  signification  of  the  words  "aniline 
dyes  and  colors,"  as  a  commercial  term,  in 
contradistinction  to  a  descriptive  term;  and 
that  it  erred  in  refusing  to  charge  the  jury,  as 
requested  by  the  plaintiffs,  as  follows:  "That 
the  term  'aniline  dyes  and  coU)rs,  by  whatever 
name  known/  la  not  used  in  a  general  com- 
mercial sense,  but  as  a  descriptive  term,  and 
primarily  includesonly  such  dyes  as  are  In  fact 
aniline  by  their  constitution;"  and  also:  "That, 
in  determining  the  question  at  issue,  to  instruct 
the  jury  to  disregard  all  the  testimony  of  the 
d^endant  as  to  the  general  name  under  which 
tbe  articles  In  question  were  bought  and  sold." 

[S66]  They  complam  that  the  court  erred  in  charg- 
ing the  jury  that,  if  any  of  the  articles  in 
question  would  be,  according  to  tbe  under- 
standing of  commercial  men,  dealers  in  the 
articles  and  importers  of  them,  included  in  the 
class  of  articles  known  as  aniline  dyes,  by  what- 
ever name  they  had  come  to  be  known  at  the 
time  in  question,  they  were  subject  to  the  duty 
Imposed  on  aniline  dyes;  that  Congress  used 
the  term  "aniline  dyaf  as  applied  to  a  doss  of 
1S3  U.  S. 


articles  which.  In  June,  1874,  had  acquired 
that  name  by  reputation  and  use  among  dealers 
in  and  Importers  of  such  artldes;  and  that  the 
Statute  was  made  for  the  future. 

They  also  complain  that  the  court  refused  to 
charge  the  jury,  as  requested  by  tbe  plaintiffs, 
aa  foTlowB:  "That  it  is  immatenal  how  the  ar- 
ticles in  question  were  regarded  In  trade,  and 
that  the  plaintiffs  are  entitled  to  a  verdict  If 
thev  are  satisfied,  upon  a  fair  preponderance  of 
testimony,  that  the  dyes  in  question  are  a  new 
and  different  dye  from  the  aniline  dyes  knows 
in  1874,  and  are  not  in  fact  aniline  dyes,  unless 
the  Jury  should  find  similitude  under  the  Stat- 
ute. They  also  complain  that  the  court  re- 
fused to  Cham  the  Juiy.  as  requested  by  the 
plaintiffs,  as  lollows:  "If  the  jury  find  that 
the  plaintifb*  goods  were  not  known  in  com- 
merce until  rince  June,  1874,  the  plaintiffs  are 
entitled  to  recover,  unless  tbe  Jury  find  they 
bear  the  statutoiy  aim'litude  totoe  aniline  dyes 
and  colors  known  in  1874."  In  regard  to  each 
of  these  last  two  requests,  the  court  declined 
to  charge  otherwise  than  as  it  had  already 
diarged. 

Tbey  farther  complain  that  the  court  erred 
in  refusing  to  charge,  as  requested  by  tbe 
plaintiffs,  that,  if  tbe  jury  should  find,  upon  a 
fair  preponderance  of  testimony,  that  the  ar- 
ticles in  question  "were  used  as  a  substitute 
and  in  place  of  cochineal,  and  not  as  a  substi- 
tute for  any  aniline  dye  known  at  the  time 
of  their  introduction,  the  plaintiffs,  on  that 
branch  of  the  case,  are  entitled  to  a  verdict." 
In  regard  to  that  request,  the  court  said  that 
the  general  instruction  to  the  jury  on  tbe  sub- 
ject was  sufficient. 

We  think  that  the  objections  to  evidence  be- 
fore recited,  and  the  objections  before  men- 
tioned  to  particular  parts  of  the  cbsri^e  of  tbe  1267] 
court,  and  to  the  refusals  of  the  court  to  charge, 
and  to  its  refusal  to  charge  otherwise  than  as  it 
had  charged,  are  untenable. 

The  court  instructed  the  iury  that  if  the  four 
articles  in  question,  accoraing  to  the  under- 
standing of  commercial  men,  dealers  in  and 
importers  of  them,  would,  when  imported,  "be 
included  in  the  class  of  articles  known  as  ani- 
line dyes,  by  whatever  name  they  had^»me  to 
be  known.'^^thev  were  subject  to  duty  as  aniline 
dyes,  and  tbe  defendant  was  entitled  to  a  ver- 
dict. We  see  no  objection  to  this  instruction. 
It  was  in  accordance  with  the  established  rule 
that,  in  interpreting  customs  statutes,  commei^ 
dal  terms  are  to  oe  construed  according  to 
tbe  commercial  undcrstandine  in  regard  to 
them.  Nor  is  this  rule  Inapplicable  to  this 
case  because  the  articles  in  question  were  un- 
known in  1874.  when  the  Statute  was  enacted. 
Aa  tbe  court  said  to  the  jury,  the  law  was  made 
for  the  future;  and  tbe  term  "aniline  dyes  and 
colors,  by  whatever  nune  known,"  included 
articles  which  should  be  commercially  known, 
whenever  afterwards  Imported,  as  "aniline 
dyes  and  colors."  In  Ifewman  v.  Arthur,  109 
U.  8.  182  [27:  888],  it  was  held  that  the  fact 
that,  at  the  date  of  an  Act  imposing  duties, 
good*  of  a  certain  kind  had  not  been  manufac- 
tured, does  cot  withdraw  them  from  the  class 
to  which  they  belong,  when  the  language  oi 
the  Sutute  clearly  and  fairly  includes  them. 
But  it  is  sufficient  if  it  so  includes  tbem  accord- 
ing to  commerci^  understanding. 
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Tbe  bill  of  exceptions  states  ai  follow:  "Id 
the  course  of  tbe  trial  a  large  amount  of  test!- 
moDj  was  lotToduced,  od  behalf  of  both  par- 
ties, as  to  the  similitude  or  resemblance,  under 
Raised  Ptatatet,  section  2499,  of  the  dyes  and 
colors  of  tbe  plaiotifb'  importations  and  Tari- 
oua  dyes  and  colora  known  in  trade  of  this 
countiy,  and  by  chemists  from  1869  to  time  of 
trial,  as  anilioe  dyes  and  colors,  it  being  con- 
tended upon  the  part  of  the  defendant  that  tbe 
importations  of  tbe  plaintiffs,  if  not  specified 
under  and  covered  by  tbe  term  'aniline  dyes,' 
yet  tliat  they  were  chargeable  as  aniline  dyea 
Dy  similitude." 

Section  2499,  thus  referred  to,  reads  as  fol- 
lows: "There  shall  be  levied,  collected  and 
fSSS]  paid,  on  each  and  everr  non-enumerated  ar- 
ticle which  bears  a  similitude,  either  in  mate- 
rial,  quality,  texture  or  tbe  use  to  which  it  may 
be  applied,  to  any  article  enumerated  in  tbfs 
title,  as  chargeable  with  duty,  tbe  same  rate  of 
duty  which  u  leried  and  charged  on  the  enu- 
merated article  which  it  most  resembles  inan^ 
of  the  particulars  before  mentioned;  and  if 
any  non-eDumerated  article  equally  resemblrs 
two  or  more  enumerated  articles,  on  which  dif- 
ferent rates  of  duty  are  chargeable,  there  shall 
be  levied,  collected  and  para,  on  such  non- 
enumerated  article,  the  same  rate  of  duty  as  is 
chargeable  on  the  article  which  it  resembles 
paying  the  highest  duty;  and  on  all  articles 
manufactured  from  two  or  more  materials,  the 
duty  bhall  be  assessed  at  tbe  highest  rates  at 
wbfccb  any  of  its  component  parts  may  be 
chargeable." 

On  the  question  of  limilltude  the  court  In- 
atnicted  the  Jaiy  that  if  the  articles  in  question 
did  not  fall  within  the  class  of  articles  known 
as  "aniline  dyes,"  or  either  of  them  did  not, 
tbe  jury  were  then  to  proceed  to  the  consider- 
ation of  tbe  question  arising  under  section 
2499  of  the  Revised  Stotutes,  as  to  similitude; 
that,  if  the  four  arUdes  did  not  fall  within  the 
class  of  "aniline  dyes,"  then  the  question 
would  be  whether  any  one  of  them  bore  a 
•imiiitude,  either  in  '  'material,  qunlity,  texture 
or  the  use  to  which  it  may  be  applied,"  to  what 
were  known  as  aniline  dyes  at  the  time  the  Re- 
vised Statutes  were  enacted;  that,  if  it  did,  it 
was  dutiable  at  the  same  rate  as  aniline  dyes 
were;  that  the  word  "texture"  did  not  apply  to 
the  subject;  that,  if  any  one  of  the  articles  bore 
a  ^ilitudc  or  resemblance,  in  material  or  qual- 
ity, to  what  were  known  as  aniline  dyes  Id 
1874,  it  was  dutiable  at  the  same  rate  as  an 
aniline  dye;  that  if  either  of  them  bore  a 
similitude  lo  the  use  to  which  it  might  be  ap- 
plied, to  aniline  dyes  known  and  in  use  m 
1874,  It  was  dutiable  at  the  same  rate  aa  an 
aniline  dye;  that  the  mere  application  to  the 
dyeing  of  fabrics  would  not  create  the  simili- 
tude, hut  that,  if  there  was  a  similitude  In  the 
mode  of  use,  a  similitude  In  the  same  kind  of 
dyeing,  produciog  the  same  colors  in  substan- 
tially the  same  way,  so  as  to  take  the  place  of 
aniline  dyes  in  use,  there  would  be  a  similitude 
in  uae;  that,  if  all  the  articles  were  neither 
{S69]  anilbM  dyes  nor  bore  such  similitude,  the  plain- 
tiffs were  entitled  to  a  verdict  for  the  full 
amount  they  claimed;  that,  if  any  less  than 
all  of  them  were  neither  aniline  dyes  0?r  bore 
such  similitude,  tbe  plalntiCTs  were  entitled  to 
ft  verdict,  as  to  those,  for  tbe  amount  of  duties 
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charged  which  ought  not  to  have  been  charged; 
that  the  Question  was  whether  the  articles  fell 
within  the  description  of  "aQilioe  dyes  or 
colors,  by  whatever  name  known,"  as  com- 
merciaUy  known,  or  bore  a  rimilltude  to  ar- 
ticles which  fell  within  that  description,  as 
they  were  known  in  1874;  that  tbe  Jury  were 
not  to  consider  "aniline  dyes"  as  a  lerra  syn- 
onymous with  "coal-tar  dyes;"  and  that  tfiey 
were  to  look  at  tbe  term  "aniline  dyes"  ac- 
cording to  its  commercial  usage  In  1874. 

The  plaintiffs  excepted  to  that  psrt  of  tlw 
charge  in  regard  to  similitude  which  had  ref- 
erence to  the  expression  "similitude  in  ma* 
terial,"  and  to  that  part  which  related  to  "sim- 
ilitude In  the  same  kind  of  dyeing,"  and  also 
requested  the  court  to  charge  the  jury,  "in 
respect  to  similitude  of  quality,"  that  tbe  mere 
quality  of  producing  color,  or  dyeing,  was 
not  a  sufficient  similitude  to  warrant  tbe  jury 
In  finding  a  verdict  for  the  defendaut  by  reason 
of  similitude.  In  response  to  this  request, 
the  court  said  that  it  had  already  instructed 
the  jury  that  the  mere  fact  that  the  articles 
would  color  was  not  a  similitude.  The  plain- 
tiffs also  excepted  lo  tbe  charge  of  the  court  as 
to  similitude  io  use. 

We  are  of  opinion  that  the  charge  on  the 
subject  of  Bimiiitude  submitted  the  question 
properly  to  the  jury;  and  that  It  was  not  error 
to  refuse  the  request  to  charge,  that,  If  the 
jury  should  find  that  any  one  of  tbe  artirlea 
was  used  as  a  substitute  and  In  place  of  cochi- 
neal, and  not  aa  a-substitute  for  any  aniline 
dve  kiwwD  at  tbe  time  ot  its  introduction,  the 
piaintifts,  aa  to  that  branch  of  tbe  case,  were 
entitled  to  a  verdict 

Other  questions  are  raised  io  the  bill  of  ex- 
ceptions wbidi  we  do  not  deem  it  necessary  to 
notice  particularly.  We  see  no  error  in'the 
record. 

Ju^fment  mfflrmed. 


JOSEPH  E.  TOUNa.  AppL.  |340] 

THE  TOWNSHIP  OF  CLARENDON 
and  THE  MICHIGAN  AIR  LIKE 
RAILROAD  COBIPANY. 

(Sees. a  Beporterised.  8SMS6.) 

Pffuer  ^  munieipalitjf  to  itnu  tondt—Miehtsan 
town  bonds— titie,  tohtn  did  not  tnt  in  rait- 
road  company— laeAei — tnut  property — tub- 
atantial  egui^. 

L  A  mnaldpall^  has  no  power  to  Issue  Its  negoti- 
able bonds  In  aid  of  a  railroad,  except  by  lerlsla- 
Uve  permission. 

2.  Bonds  of  a  Town  Is  Mohlfan,  delivered  to  tbe 
state  treasurer,  under  the  Mtchlsan  Act  of  Hareh 
S,  isn,  as  trustee  for  tbe  Town  and  for  tbe  Rail- 
road Oompany  for  which  they  were  tesued,  which 
were  never  Indorsed  and  delivered  by  blm  to  tbe 
Companr  at  required  br  said  Act,  never  became 
opoatlve. 

8.  Title  to  suob  bonds  did  not  Test  In  tlieOompaay 
br  tbe  deUverr  of  ttaem  to  Uie  treasurer  and  the 
oompllanoe  br  the  Companr  with  the  provlafons 
of  Bucb  Act;  ther  could  onlr  be  delivered  to  the 
Companr  so  as  to  paas  tbe  title,  on  the  oertlfloate 
of  tbe  BOTerDor.  Such  oertUlcate,  under  such 
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the  treasurer  to  deliver. 

<.  AcretUtorof tbeRallroadOompaoj'WfaoendeaT- 
on.  I17  suit  In  equity,  to  reach  and  subject  to  the 
parment  of  hia  debt  the  aUeged  equitable  debt  of 
the  Town  to  tiie  Coinpanr  br  roaaon  of  the  dod- 
delivery  of  the  Ixmda  to  the  Compaoy  and  their 
return  to  the  Town,  may  be  defeated  by  the  laohea 
ol  the  Company  In  the  puiault  of  Ui  vlghta 
agalnat  the  Town. 

ib  Such  bonds  were  not  perfected  InatrumentB. 
and  did  not  become  trust  property  tn  the  hands 
of  the  treuaurer,  and  cannot  be  followed  as  such 
into  anr  hands  to  which  they  may  be  traceable. 

<.  On  a  bOl  In  the  nature  of  a  bill  for  specific  per- 
formance or  for  an  equitable  samUiment.  the 
court  may  Inquire  where  Is  the  substantial  equity 
In  the  case. 

[No.  84J 

Argved  Oct,  tS,  18S9.      Decided  Deo.  9,  1889. 

APPEAL  from  a  decree  of  the  Circuit  Court 
of  the  United  States  for  the  Eastern  District 
of  Micliigan,  dismfssioe  a  suit  in  equity  for  an 
account  between  The  Michigan  Air  Line  Rail- 
road Company  and  the  Township  of  Clarendon 
brought  by  a  creditor  of  such  Company  in  ref- 
ereoce  to  certain  alleged  town  bonds,  and  ask- 
ing for  a  decree  against  said  Town  in  favor  of 
auch  creditor  for  the  sum  shown  to  be  due 
from  said  Town  to  said  Company,  to  be  ap- 
plied to  the  satisfaction  of  a  judgment  against 
the  Company.  Affirmed. 
Reported  below.  26  Fed.  Bep.  BOS. 

isaei    Statement  by  Mr.  JvMiee  Lamari 

'"^  On  the  24th  of  Febniaiy.  1885.  the  appellant 
exhibited  in  the  Circuit  Court  of  the  United 
Sutes  for  the  Eastern  District  of  Michigan  bis 
bill,  in  the  nature  of  a  creditor's  bill,  against 
the  appellees. 

The  bill  avers  that,  on  the  13tb  of  November, 
1884,  the  appellant  obtained  a  Judgment  a/ralnst 
the  Railroad  Company  for  the  sum  of  $355,- 
8G5.24;  that  an  execution  upon  tbe  judgment 
was  issued,  and  was  returned  nulla  wna;  that 
the  ludgmeot  is  still  unpaid ;  and  thai  the  Rail- 
TOKa  Company  is  a  corporation,  orgsDized  on 
the  28th  of  August,  1868,  by  a  consolidation  of 
two  companies — one  organized  under  the  laws 
of  Michigan,  and  the  other  uoder  those  of  In- 
diana, which  consolidated  Company  was  itself, 
on  October  8,  1880,  again  consolidated  with 
the  St.  Joseph  Valley  Railroad  Company,  re- 
taining, however,  its  name  of  The  HIchigao  Ait 
Line  Bailroad  Company. 

The  bill  also  alleges  that  after  the  first  con- 
solidation as  aforesud.  and  on  the  22d  of  March, 
1869,  tbe  Legislature  of  Michigan  passed  "  An 
Act  to  Enable  any  Township,  City  or  Village 
to  Pledge  its  Aid,  by  Loan  or  Donation,  to  any 
Railroad  Company  now  Chartered  or  Organ- 
ized, or  That  May  Hereafter  be  Organized, 
Under  and  by  Virtue  of  the  Laws  of  tbe  State 
of  Uicliigait,  in  tbe  Construction  of  lu  Road." 
Said  Act  authcalBed  tbe  issue  of  aid  bonds. 
In  Its  fifth  and  dzth  sections  it  provided  as 
follows: 

"Sec.  6.  Whenever  any  such  bonds  as  pro- 
vided by  provisions  of  this  Act  shall  have  been 
lasoed  as  therein  specified,  the  same  sball  be 
delivered  by  tbe  person,  persona  or  otncers 
having  charge  of  the  same  to  the  treasurer  of 


ttiia  State,  who  sball  give  a  receipt  therefor  and  [343] 
hold  the  same  as  trustee  for  the  municipality 
issuing  the  same  and  for  tbe  railroad  compa* 
ny  for  which  tbey  were  Issued,  and  to  be  ai» 
posed  of  by  said  treasurer,  in  discharge  of  bis 
trust,  as  hereinafter  provided. 

"Sec.  6.  .  .  .  Such  bonds  shall  be  safely 
kept  by  such  treasurer  for  tbe  benefit  of  the 
pttfties  interested,  and  be  disposed  of  by  him 
in  the  following  manner:— that  is  to  say,  when- 
ever any  railroad  company  in  aid  of  wnlcb  any 
of  such  bonds  may  have  Issued,  shall  present  to 
said  treasurer  a  certificate  from  the  governor 
of  this  State  that  such  railroad  company  basin 
all  respects  complied  with  the  provisions  of 
this  Act,  and  is  thereby  entitled  to  any  of  such 
bonds,  the  same  or  such  of  said  bonas'as  said 
company  sball  be  entitled  to  receive,  shall  be 
delivered  to  said  company,  the  treasurer  first 
cutting  therefrom,  canceling  and  returning  to 
the  municipalitv  the  past-due  coupons.  The 
treasurer  shall  indorse  upon  each  of  said  bonds 
the  date  of  such  delivery  and  to  whom  tbe 
same  were  delivered,  uad  the  same  shall  draw 
interest  only  from  the  time  when  so  ddtvered; 
and  the  treasurer  shall  notlfy^the  clerk'of  the 
township  or  recorder  or  clerk  of  tbe  city  issu- 
ing  the  same  of  the  date  of  the  delivery  of  Its 
bonds  to  such  railroad  company.  .  .  .  And  In 
case  any  bonds  so  delivered  to  said  treasurer 
by  any  such  township  or  dbr  shall  not,  witbla 
three  years  from  the  time  when  tbe  same  were 
received  by  him,  be  demanded  In  compliance 
with  the  terms  of  tbis  Act,  the  same  snail  be 
canceled  by  said  treasurer  and  returned  to  the 
proper  ofllcers  of  the  towndilp  or  issuing 
the  same." 

The  bill  further  avers  that,  In  conformity 
with  the  provisions  of  this  Act,  tbe  electors  of 
the  TowDship,  on  the  31st  day  of  June,  1869, 
voted  to  pledge  the  aid  of  the  Township  by  tbe 
loan  of  flO.wO.  to  be  paid  by  its  10  per  cent 
bonds  at  par,  upon  certain  terms  and  conditions 
in  Raid  vote  stated,  among  which  were,  that  tbe 
road;'sbould  be  located  and  constructed  through 
said  Township;  that  the  time  of  payment  of 
each  of  those  bonds  was  to  be  poetponed  a  year 
In  the  event  of  the  non-completion  of  tbe  road- 
bed and  the  Ironing  before  tbe  1st  of  Nov^< 
her,  1869;  and  that  the  Company  would  pay 
yearly  to  the  Township  a  sum  equal  pro  rata  . -  , 
to  the  dividends  paid  stockholders;  and  said  I****! 
sums  were  to  be  in  extinguishment  of  tbe  in- 
terest on  tiie  bonds,  snd  the  excess  over  10  per 
oen^  if  aoy,  to  be  applied  on  tbe  prIodpaL 
Tlie  bonda  thus  voted  were  issued  In  pursu- 
ance of  ssid  Act,  and  were  delivered  to  the 
state  treasurer,  to  be  by  him  held  as  trustee  for 
both  the  Township  and  the  Company  on  the 
terms  and  conditions  of  tbe  Act,  as  aforesaid. 

The  bill  then  avers  that  the  Railroad  Com* 
pany,  In  consideration  of  the  Township's  ao- 
tion,  and  relying  thereon,  entered  upon  tbe 
construction  of  said  railrtuid,  and,  previous  to 
tlie  1st  of  February,  1871,  bad  fully  constructed 
and  ironed  said  road  through  tbe  Township; 
and,  at  the  time  of  the  delivery  of  the  bonds  to 
the  state  treasurer,  as  aforesaid,  had  duly  exe- 
cuted and  delivered  to  the  Township  the  agree* 
ment  spedfled  In  the  terms  on  which  tbe  aid 
was  voted,  and  had  performed  every  condition 
precedent  to  tbe  earning  of  said  bonds,  and 
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had  become  fully  entitled  to  have  tbe  same  de- 
UvereU  by  tbe  treasurer,  except  that  it  bad  not 
secured  the  certificate  of  the  governor  as  re- 
quired by  said  Act.  While  the  road,  however, 
was  ID  Ihe  process  of  construction,  tbe  Supreme 
Court  of  the  State  of  Michigan,  on  tbe  36th  of 
May,  1870.  declared  tbe  Act  io  questioo  to  be 
unconstitutionnl:  but  as  tbe  Railroad  Compaoy 
had  already  expended  the  sum  of  a  million  of 
dollars  and  upwards  in  construction,  it  coulil 
not  stop,  but  went  on  and  completed  the  road 
in  full  compliance  with  all  Ihe  conditions  of 
tbe  vote.  Tbe  Company  then  applied  to  the 
governor  for  his  certificate  under  tbe  Statute, 
ezhibiUog  to  him  proofs  of  its  title  to  receive 
the  bonds;  but  he  refused  to  give  tlie  same, 
giving  as  bis  sole  reason  for  such  refusal  ibe 
judgmeDt  of  tbe  Supreme  Court  aforesaid. 

The  bill  then  avers  that  on  May  28tb.  1873. 
tbe  Towuship,  knowing  the  premises,  and  with- 
out the  knowledge  or  consent  of  tbe  Company, 
and  in  violation  of  tbe  law  and  of  the  trust 
aforesaid,  and  in  fraud  of  tbe  Company's 
riebts,  induced  the  state  treasurer,  who  had 
full  knowledcc  or  the  foregoing  facts,  to  sur- 
render to  tbe  Township  tbe  said  bonds  and  the , 
coupons  thereunto  attached;  that  the  Township 
(345 J  has  since  retained  the  same,  and  withheld  tbem 
from  the  Company;  that  said  bouds  and  cou- 
pons, by  reason  of  all  (he  premises,  became  In 
justice  and  equity  theproperty  of  said  Railroad 
Compauy  and  the  Township  became  bound 
thereon  according  to  their  tenor  and  eflect; 
that  the  said  Township  is  therefore  equitably 
Indebted  to  said  Company  to  the  whole  amount 
of  said  bonds  and  coupons,  with  the  interest 
thereon  to  the  present  time;  and  that  the  ap- 
pellant Is  entitled  to  the  said  omount,  tomrdi 
the  satisfaction  of  his  judgment  aj^nat  the 
Cnmpimy. 

Tu  this  end  an  account  is  prayed  to  be  stated 
bouvecn  the  Company  and  tbe  Township,  tbe 
appellees,  and  a  final  decree  against  the  Town- 
•bip  for  the  sum  shown  to  be  doe,  in  favor  of 
tbe  appellant.  Is  asked. 

The  bill  was  dismissed  by  the  circuit  court 
on  demurrer,  86  Fed.  Rep.  805;  and  tbe  cause 
ouioes  here  on  appeal  by  the  complalnanL 

Mmrt.  John  D.  Conel^  and  .Alfred  Ludt- 
ing,  for  appellant: 

The  Railroad-Aid  Act  Is  uncoostitutlonal. 

People  V.  Salem,  20  Mich.  452. 

Tbe  subscription  passed  to  the  new  Company 
by  the  consolidation. 

New  Buffalo  Ttop.  v.  Oambria  Iron  Co.  105  U. 
8.  73  (26: 1024);  JVugent  v.  Putnam  Cmtnty,  86 
U.  S.  19  Wall.  241  (22: 88);  Ohio  &  M.  R.  Co.  v. 
Wfiuler,  66  U.  S.  1  Black,  286-297  (17:  ISO- 
IBS);  Clark  V.  Barnard,  106  U.  S.  436  m:  780); 
Qraham  v.  Boston,  H.  db  B.  R.  Co.  118  D.  8. 161 
(80: 196). 

The  first  consolidated  Company  existed  when 
tbe  aid  was  voted,  and  as  tbe  Town  dealt  with 
that  Compauy  and  voted  tbe  old  to  It,  the 
legHlity  of  Its  consolidation  cannot  he  attacked. 

ToUdoAA.A.  B  CV>.T./oARwn.65Hlch.  456. 

It  is  never  necessary  to  set  out  the  evidence 
of  facts,  but  only  facts  themselves. 

Wii»on  V.  ^gUtton.  27  Mich.  257-261 ;  Palm- 
iter  V.  Pert  Marguetle  Lumber  Co.  81  Mich. 
183,  184:  WiUiami  v.  Bubbard,  1  Mich.  446- 
461;8tory'a£q.  PI.  §24a 
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Tbe  aid  voted  was  by  a  loan  of  the  bonds  of 
tbe  Township. 

Statiiey  v.  Nye.bl  Mich.  232;  New  Buffalo 
Twp.  V.  Cambria  Iron  Co.  105  U.  S.  73  (26;  1024). 

A  court  of  equity  will  treat  as  having  been 
done  what  ought  to  have  been  done. 

Knight  v.  Ugh,  4  Blng.  569;  Outhoute  t.  Out- 
houu,  13  Hun,  130. 

By  the  delivery  to  tbe  treasurer  and  by  tbe 
performance  of  the  conditions,  tbe  title  to  the 
bonds  vested  in  tbe  Company. 

Couch  V.  Meektr,  2  Conn.  303;  Taylor  T. 
Thomaa,  13  Kan.  317;  Jadaon  v.  CaUin,  3 
Johns.  248;  PeopU  v.  Salem,  30  Mich.  453; 
Taylor  v.  Fpnlanti,  105  U.  8.  60  (^0:  lO  tS); 
Oleott  v.  Fbnd  du  Lac  County,  83  U.  S.  16  Wall. 
678(21:382);  Douglass  v.  Pike  County,  101  U. 
S.  677  (25:968). 

A  court  cannot,  by  judicial  decision,  destroy 
acquired  contract  rlgbts. 

Ooneord  v.  Robinaon,  131  U.  8.  1(15-171  (90: 
885-888):  Moultrie  County  v.  Rockingham  Sav, 
Bank,  92  U.  S.  631, 685 133: 681 , 633). 

Tbe  Railroad  Company  could  not  have  pro- 
cured a  mandamus. 

P^e  V.  Governor,  29  Mich.  820;  Smith  v. 
Bourbon  County,  127  IT.  8.  105  (32: 78). 

Where  tbe  trustee  bas  violated  bis  trust  by 
an  illegal  conversion  of  the  trust  property, 
tbe  cestui  que  trust  has  a  right  to  follow  th« 
trust  property. 

Olitier  V.  Piatt.  44  U.  S.  8  How.  833-401  (11: 
622);  Seymour  v.  Freer,  75  U.  8.  8  Wall.  202- 
214  (19:  306-310);  May  v.  LeClaire,  78  U.  S.  11 
WalL  217-231  (20:  50-53):  Duncan  v.  Jaudoa, 
83  U.  8. 15  Wall.  166  (31:143);  Central  Ifat, 
Bank  v.  OmneeUeut  Mvt.  L.  Int.  Co.  104  U.  S. 
(Ml(26:698). 

Mmrs.  Isaac  narston  and  W.  K.  Gib- 
son, for  appellees: 

Tbe  ladiaoa  corporation  had  no  power  or 
autborltv  to  consolidate. 

C*.een^s  Brice  on  Ultra  Tires,  689  n.  and 
cases  cited;  Clearwater  Mmdith,  68  U.  8. 1 
Wan.  26  (17: 604);  Pontntutor  B.  Co.  v.  Tharp. 
28  Mich.  500;  Mansfield.  O.  A  L.  M.  R.  Co.  t. 
Drinker,  30  Mich.  124. 

No  matter  what  power  tbe  Michigan  Com- 
pany possessed,  there  would  be  no  legal  con- 
aolidatlon. 

&ate  V.  Contotidation  Goal  Co.  46  Md.  1; 
Famum  v.  ^aekstone  Canal  Corp.  1  Sumn.  46, 
62;  State  Treasurer  v.  AuAtor-Oen.  46  Mich. 
234;  Ohio  A  M.  R  Oo.  v.  WlueUr.  66  U.  8.  I 
Black,  286  (17: 130). 

Every  requirement  of  tbe  Statute  must  be 
complied  with. 

Peninsular  R  Co.  v.  Tharp,  28  Mich.  50^ 
Marquette.H.  <tO.ROa.  T.  LanffUm,  83  Mich. 
851. 

It  Is  not  enough  that  tbe  new  Company  Is  a 
corporation  (£s  facto,  unless  there  have  been 
dealings  with  it  of  such  a  character  as  to  raise 
an  estoppel. 

Rodgert  v.  Welti,  44  Mich.  411:  TVAIl  V.  Jfidk 
iffan  i.  L.R.Oa.96  Mich.  247,  358. 

It  must  appear  that  the  creditor  has  com- 
pletely exhausted  his  remedy  at  law. 

JfVwman  v.  Michigan  State  Bank,  Walk. 
Cb.  63;  Wharton  v.  Pitch,  Walk.  Ch.  148; 
Albany  City  Bank  v.  Dorr,  Walk.  Ch.  817; 
Adsit  V.  Butler,  87  N.  Y.  585;  Wat»er  v.  8Bb> 
fliaR,18Fed.  Rep.415;BiiMe»  t.  OiT.7Bi8S.3ML 
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Tbe  corporatfoo  Is  gtilltT  of  laches,  and 
ffaoold  set  forth  ita  excuse  clearly  in  Its  bill. 

Richard  T.  MaekaU,  134  U.  8.  168  (81: 896). 

Ao  escrow  takes  effect  undoubtedlj  upon 
the  performance  of  the  condition  npon  which 
it  is  deposited,  without  any  formal  aellTeiy  by 
Oie  depositary.  Suit  can  then  be  brought. 

Qmeh  T.  Meektr,  S  Codd.  802;  ^ytor  t. 
T^omat,  18  Ean.  217;  Jaekmm  t.  OatUn,  2 
Johns.  248. 

Tbe  corporation  must  point  oat  why  It  could 
not  or  did  not  obt^  the  tnfonnation,  where  it 
seeks  to  excuse  its  delay. 

New  Albany  t.  Burke,  78  U.  8.  11  Wall.  Ofl 
(20: 155);  Marek  v.  Whitmore.  88  U.  B.  21  Wall. 
185(22:485):  Richard  t.  MaekaU.  124  U.  8. 
168181:896). 

For  a  creditor's  WU  to  be  malntainaUe,  all 
legal  remedies  most  have  been  exbaosted. 

Adeit  T.  Butter.  87  N.  T.  S85;  Taj/loT  t.  Bov>- 
tor.  Ill  U.  8.  110(28:868). 

The  bonds  are  not  eonitable  assets,  snbject  to 
be  reached  by  a  bill  in  tbe  nature  of  a  credi- 
tor's bill. 

Bayteard  t.  Andrewe,  106  U.  B.  678-676  (27: 
S71.  272):  Smith  T.  Bourbon  Oeuntu,  IflT  XJ.  8. 
106  (82:  78). 

The  plaiotiff  has  no  rights  superior  to  those 
of  tbe  Railroad  Company. 

Smith  T.  Bourbon  County,  If^  U.  8.  106,  110 
(82: 78,  78). 

If  a  claim  sued  at  law  would  hare  been 
barred,  U  is  barred  in  equi^. 

Carrol  v.  Gretn,  92  U.  B.  609-516  (28:788- 
740)1  Oodden  v.  KimmeU,  09  U.  8.  201-210  (25: 
481-484);  Uarvending  t.  Befermed  Prot.  Dutch 
Church.  41  U.  8.  16  Pet.  466  (10:1029);  Ger- 
man-American Seminary  r.  Eiefer,  48  Micb. 
112;  Wtbiter  v.  Gray,  87  Mich.  87;  Dubois  v. 
Campau,  87  Mich.  248. 

A  court  will  not  construe  exceptions  into  a 
Statute  of  Limitations. 

Saeta  t.  De  Gmqf,  1  Cow.  866;  Buckingham- 
§hire  V.  Drury,  Wilm.  177.  cited  in  Bechford  v. 
WadeM  Ves.  Jr.  87;  Edwarde  t.  Rote,  58  Ga. 
147;  medtoe  t.  Mm,1  Bait.  (Tenn.)  812;  Dema- 
re«(T.  TFyRAMop,8JohnB.  Ch.  129;  Bank  of  Ala- 
bama T.  Dalton.  60  U.  3.  9  How.  622  (18: 342). 

Hie  laches  of  tbe  plaintiff  forms  an  insuper- 
able obstacle  to  hta  recorery.  He  Is  merely  a 
creditor,  and  can  have  no  greater  rights  than 
the  Hailroad  Company. 

Smith  y.  Bourbon  County,  127  U.  8.  105  (82: 
78);  Badfjer  v.  Badger,  69  U.  S.  2  Wall.  87, 94, 95 
(17:886,  888);  Bowman  v.  Waihen,  42  IT.  8.  1 
How.  189,  198  (11:97);  flotneard  v.  Eliot  Nat. 
Bank,mV.  S.  611,  618(24:855,  858);  Preeton 
T.  Pre$ton.  95  D.  8.  200  (24:404);  Godden  r. 
Eimmell.  99  U.  8.  301  (25:481). 

Bill  should  set  forth  tbe  impediments  to  an 
earlier  prosecution. 

Richard*  v.  ilaekall,  124  U.  S.  188  (81: 896); 
Mareh  v,  Whitmore,  M  U.  S.  81  Wall.  185  (22: 
486). 

No  general  rule  ean  be  laid  down  as  to  what 
lapee  of  time  will  constitute  laches. 

Graham  v.  Boeton.  H.  A  E.  R.  Co.  118  U.  8. 
161  (80: 196):  SuUivon  v.  Portland  <*  R.  H.  Co. 
94  U.  8.  806  (24:  824);  Burke  v.  Smith,  83  U.  8. 
16  Wall.  890(21:861);  Barvood  v.  dneinnati 
A  C.  A.  L.  R.  Co.  84  U.  8.  17  Wall.  79  (21: 
658)  Varimm  t.  Davit,  125  IT.  B.  90  (81:686); 
Uayward  t.  B^  Nat.  Bank.  M  U.  a  611  (24: 
U2  U.  & 


885);  Brown  v.  Buena  Vi$ta  County,  95  U.  8. 
167.  160(24:422,  423);  New  Albany  v.  Burke, 
78  U.  8.  11  Wall.  96  (20: 155). 

Question  of  tacbes  is  properly  raised  by  de> 
morrer. 

Mercantile  Nat.  Bank  t.  Carpenter,  101  V, 
a.  567  (25: 815);  Lanedate  T.  Smith,  106  U.  8. 
891  (27: 219);  Speidel     Eenriei,  120  V.  8.  877 

(80: 718). 

The  Township  is  not  owing  the  railroad  any 
liquidated  sum  whatever. 

Stanley  t.  Nye,  51  Mich.  285. 

A  person  has  tbe  right  to  determine  the  party 
to  woom  he  will  make  a  loan,  and  no  one, 
either  by  legislative  authority  or  otherwise, 
can  give  a  third  party  the  right  to  call  for  the 
loan  or  take  the  place  of  tbe  debtor. 

Scotland  County  v.  Thomas.  94  U.  8.  682  (24: 
219);  Henry  County  v.  yieotay,  95  U.  B.  619 
m:S94):  }fanh  v.  Fulton  County,  77  U.  B.  10 
Wall.  676  (19: 1040);  Empire  Twp.  r.  Darling- 
ton, 101  U.  a.  87  (25: 878);  ffar^man  t.  BaUs 
County,  92  U.  8. 669  (28: 747);  Menaaha  v.  Ba»- 
ard,  103  U.  8. 81  (26: 88);  Groan  Cownly  t.  CSm> 
R«M,  109  U.  a  104(27:672). 
'  Before  the  road  is  completed  Arough  tha 
Town,  the  bonito  are  declared  unconstitutional, 
and  the  offer  may  be  said  thereby  to  be  with* 
drawn  and  terminated. 

Concord  t.  PorUmouth  Sob.  Bank,  93  UJB. 
635  (28:638);  Fairfield  r.  Gallatin  County,  100 
U.  8.  47  (M:  544);  1  Parsons  on  Contracts,  483; 
Shuey  V.  U.  S.  93  D.  8.  78  (28: 697);  Eliason  t. 
Benehau,  17  U.  S.  4  Wheat  825  (4: 666);  Puyn$ 
Gave,  8  T.  a  148. 

One  party  cannot  be  bound  wltbout  tbo 

other. 

RoutUdge  v.  Grant,  4  Bing.  665;  Quick  v. 
Wheeler,  78  N.  T.  300;  McDonald  t.  Bewick.  51 
Micb.  79;  Mnley  Sltoe  L.  Co,  v.  Kurtz,  34 
Mich.  80;  Steeene  Oorbitt.  88  Mich.  458.  461; 
MieJiigan  MiOand  ^  0.  B.  Oo.  t.  Baeon.  88 
Mich.  466;  Witkinaoit  t.  Beavenrieh,  68  Mich. 
577. 

The  rights  of  the  holders  of  rallro^-aid  bonds 
are  to  be  determined  by  tbe  law  as  it  was  ju- 
dicially construed  when  the  bonds  were  put  on 
tbe  market  as  rommerdal  paper. 

Green  County -v.  Omneta,  109  U.  S.  104  (27: 
872);  DougUua  T.  Ftie  County.  101  IT.  S.  677. 
e87(25:9W,  971). 

Mr.  Justice  Lajuir  delivered  the  opinion  of 
tbe  court: 

We  consider  the  decisive  question  in  this  case 
to  be  that  of  the  laches  in  pursuit  of  the  Rail- 
road Company's  right  against  tbe  Towaship. 
In  this  view  toe  controversy  must  be  narrowed 
to  a  single  issue.  Tbe  Township,  which  is  the 
defendant  below,  and  which  defends  separately, 
claims  that  the  cause  of  action  accrued  either 
18  or  14  years  before  this  Mil  was  filed— 18 
years  if  the  conversion  of  the  bonds  by  tbe 
Township  and  the  treasurer  be  considered  the 
gravamen,  and  14  years  if  it  be  the  governor's 
refusal  to  issae  his  official  certificate:  that  since 
the  Statutes  of  Limitation  in  Michigan,  touch- 
ing these  questions,  vary  from  6  to  10  years, 
the  cause  of  action  la  long  since  barred  at  law 
fls  to  the  Railroad  Company;  that  it  is,  there- 
fore, barred  also  in  equity  and  lost  by  laches 
fn  Its  assertion;  and  that  nnce  the  appellant  by 
this  bill  is  proaecutiog  a  demand  In  the  nature 

•S9 


[346J 


Digitized  by 


Google 


MMUM 


SOPHKMS  COUBT  OT  THK  UNITED  StATBI. 


Oct.  Tnuf. 


of  a  garnlahmeot,  and  the  Railroad  CoinpaDj's 
Tight  is  barred  both  at  law  and  in  equity,  there- 
fore ibat  of  the  appellant  is  also  barred.  The 
appellant  seeks  to  avoid  the  force  of  this  posi- 
tion by  claiming  that  the  fbonds  bad  been  so 
far  perfected  by  the  dealings  between  tbe  par- 
ties that  the  R^lroad  Company  was  entitled  to 
have  tbem  from  tbe  state  treasurer;  that  such 
being  tlie  case,  the  tort  of  the  Township  and  of 
the  treasurer  in  converling  ibeni  could  not  Im- 
pair the  rights  of  the  Companv;  that,  therefore, 
tbe  Company  was  and  Is  entitled  to  waive  tbe 
tort  and  sue  directly  on  tbe  bonds,  as  in  the 
case  of  lost  or  stolen  bonds;  that  only  a  few  of 
sucb  bonds.  If  delivered,  would  have  been 
barred  at  the  time  of  the  filing  of  the  bill,  since 
most  of  them  were  bo  drawn  as  to  mature  with- 
in 10  years  of  that  time;  and.  finally,  that  as 
tbe  Company  was  thus  still  In  possession  of  an 
ent'orcible  demand,  tbe  appellant  could  avail 
himself  of  it  by  this  bill. 

The  com  rolling  question  presented,  therefore, 
is  this:  Were  the  bonds  in  question  so  dealt 
with  by  the  parties  as  at  any  time  To  vest  in  the 
Bailroad  Company  a  right  to  sue  directly  on 
tbe  tx}nds  themselves,  as  distinguished  from  a 
right  to  sue  for  their  nondelivery  or  because 
of  (heir  cancellation?  That  question  cannot 
be  satisfactorily  or  properly  answered  without 
constant  reference  to  tbe  exceptional  character 
of  the  circumstances  by  which  these  trands 
were  deprived  of  their  value.  It  is  not  tbe  case 
of  a  common  negotiable  Instrument  put  forth 
a  natural  penon  as  obligor;  but  it  Is  that  of 
a  railrofld-aid  bond  sought  to  t>e  put  forth  by 
the  municipally.  la  such  case  the  nature  of 
the  bonds,  their  force  and  effect,  their  value 
and  character  while  in  the  hands  of  the  state 
treasurer,  tbe  rightfulness  and  sufficiency  of 
their  issue,  and  all  kindred  questions,  must  be 
refemd  to  the  Statute  authorizing  them.  In 
Ibis  case  the  Statute  Is  tbe  Act  of  1869.  It  is 
tbe  tonclistone.  Whatever  might  be  the  rule 
in  ordinary  cases,  so  far  as  tbe  Act  goes,  it  con- 
trols here,  being  the  enabling  Act;  outside  of 
it  there  was  no  power  whatever  to  Issue  these 
bonds.  By  an  unbroken  current  of  decisions 
by  this  court,  and  by  ail  other  courts,  too  nu- 
merous to  meotion,  ft  is  settled  law  that  a  mu 
nicipnlity  has  no  power  to  make  a  contract  of 
tills  character,  except  by  legislative  permission. 
It  is  manifest  that,  sucb  being  the  case,  the 
Legislature  In  granting  such  permission  can 
impose  sucb  conditions  as  it  may  choose:  and 
even  where  there  is  authority  to  aid  a  railroad 
•nd  incur  a  debt  in  extending  such  aid,  it  Is 
also  settled  that  sucb  power  does  not  carry  with 
it  any  authority  to  execute  negotiable  Donds 
except  subject  to  tbe  restrictions  and  directions 
of  the  enabling  Act.  WelU  v,  Pontotoc  Covnty, 
102  U.  B.  626  [36:  1221;  Claiborne  Count)/  v. 
Brooka,  111  U.  S.  400  [28:  4701;  KeUev  v.  Mi- 
fan,127U.  8. 1S8[82:  77]. 

Tlie  analogy 'offered  between  the  eaae  at  bar 
and  a  lost  bond  li  misleading.  Ttiere  is,  in 
fact,  no  analogy.  There  Is  uodoubtabout  the 
right  of  the  owner  of  a  bond  lost  or  stolen  to 
sue  on  it.  and  in  the  absence  of  It  to  give  secon- 
dary evidence  of  its  contents;  but  the  very 
itatement  of  tbe  principle  asmimea  the  exitt- 
ence  of  the  Instrument.  A  bond  loot  or  a  bond 
stolen  i>  out  of  the  personal  possessIOD  and  con- 
trol of  Xtm  vwiku,  it  la  true;  but  It  ii  also  an 
8ft0 


instrument  that  has  become  executed,  lo  which 
those  thtogs  have  been  done  that  were  needed 
to  give  it  leiEal  existence  as  an  actionable  oUi* 
gatlon. 

But  here  foe  very  question  to  be  determlDed 
is,  whether  there  ever  were  any  bonds.   It  ia  a 

auestion,  in  substance,  of  the  very  existence  of 
le  instrumiints  themselves.  As  before  re- 
marked, tbe  Act  of  1800  fixes  the  rights  of  par- 
ties in  this  case.  All  the  qnestiona  concerning 
tbe  execution  of  the  bonds  In  controversy  must 
be  referred  to  that  Statute,  tested  by  it.  and 
decided  in  strict  conformity  with  its  terms.  It 
is  an  enabling  Act,  conferring  a  power  not  be* 
fore  existent,  and  any  departure  from  its  re- 
quirements cannot  be  allowed.  Bari/tman  v. 
&ite$  Omnty,  02  U.  S.  669  [23:  747]. 

In  tbe  case  of  8h^>oygan  County  v.  Parker, 
70  U.  8.  8  Wall.  98,  96  [18:  88,  84].  this  court 
said:  "Tbe  commi8.sioner3  or  board  of  super- 
visors of  a  county,  in  the  exercise  of  tlieir  gen- 
eral powers  as  such,  have  no  authority  to  sub- 
scribe stock  to  railroads,  and  bind  tbe  people 
of  the  county  to  pay  bonds  issued  for  that  pur- 
pose, without  special  authority  conferred  upon 
tbem  by  the  Legislature.  But  when  special 
authority  is  gifen  to  tbe  people  of  a  county  to 
do  these  acti,  and  bind  themselves  by  the  issue  [3^1 
of  such  Ixinds,  the  Ijcgislatureraay  properlydl- 
rect  the  mode  in  which  it  shall  be  effected.  Tlio 
persons  specially  appointed  to  act  as  agents  for 
the  people  have  a  ministerial  duty  to  perform 
in  issuing  the  bonds,  after  tbe  people,  at  an 
election  held  for  tbe  purpose,  Iwve  aasented 
that  they  shall  be  bound." 

In  the  case  of  AnViony  v.  Jawper  Co^iv,  101 
U.  8.  693  [25:  10051,  the  Township  of  Marion 
had,  by  authority,  subscribed  In  aid  of  the  rail* 
road.  Afterwards  the  Legislature  pasKd  an 
Act  requiring  such  bonds  to  be  reglsteted  and 
certified  by  tbe  auditor  of  the  Bute.  The 
court  said  (p.  696  [1006]):  "There  can  be  no 
doubt  that  it  Is  within  tbe  power  of  a  State  to 
prescrilie  tbe  form  in  which  municipal  bonds 
shall  be  executed  in  order  lo  bind  the  public 
for  their  paymenL  If  not  so  executed  tbej 
create  no  legal  liatn'llty.  Other  drcumstanccs 
may  exist  which  will  give  tbe  holder  of  them 
an  equitable  right  lo  recover  from  the  munici- 
pality the  money  which  they  represent,  but  he 
cannot  enforce  tbe  parent,  or  put  tbem  on 
the  market  as  commercial  paper.  The  Act  now 
in  question  Is,  we  think,  of  this  character.  It 
in  effect  provides  that  no  bond  issued  by  coun- 
ties, cities  or  incorporated  towns  shall  be  valid, 
that  is  to  say,  completely  executed,  until  it  has 
been  countersigned  or  certified  In  a  particular 
way  by  the  state  auditor.  For  this  purpose, 
after  being  executed  by  the  corporate  authori- 
ties, it  must  be  presented  to  that  othcer,  and  be 
must  inquire  and  determine  whether  all  tbe  re- 
quirements of  tbe  law  authorizing  its  issue 
have  been  observed,  and  whether  all  tbe  condi- 
tions of  tlie  contract  In  consideration  of  wblch 
It  was  to  be  put  out  have  been  complied  witli. 
To  enable  him  (o  do  thia,  evidence  must  be  sub- 
mitted which  he  is  required  to  file  and  pre- 
serve. If  be  is  satisfiea,  the  registry  is  made, 
and  the  requisite  certificate  indorsed  on  tbe 
bonds.  Tbis  being  done,  the  execution  of  the 
bond  is  complete,  and,  under  the  law,  it  may 
then  be  negotiated,  that  is  to  say,  put  on  tbe 
market  aa  valid  commncial  paper.   .   .  . 
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Wben  tbe  bonda  now  In  question  wen  put  oat, 
the  law  reqaired  tbai  to  be  valid  tb^  must  be 
eertiflod  to  1^  tbe  auditor  of  State.  In  other 
words,  tbftt  officer  was  to  certify  tbem  before 
tbcir  execution  wat  complete,  so  as  to  bind  the 
public  for  their  pavment.  We  had  occasion  to 
consider  in  MeOarrahan  y.  I^eio  Idria  Mia.  Co. 
96  U.  B.  816  [24:  6S0J,  the  effect  of  statutory 
requirements  as  to  tbe  form  of  tbe  execution  of 
patents  to  pass  the  title  of  lands  out  of  the 
united  States,  and  there  say:  'Each  and  every 
one  of  the  integral  parts  of  tbe  execution  is  es- 
sential to  the  validity  of  a  patent.  They  are 
of  equal  Importnnce  under  tbe  law,  and  one 
cannot  be  diKpcascd  with  more  th&n  another. 
Keitber  is  directory,  but  all  are  mandatory. 
Tbe  question  is  not  what,  in  the  absence  of 
statutory  regulations,  would  constitute  a  valid 
grant,  but  what  tbe  statute  rt-quires.'  The 
same  rule  applies  here.  The  object  to  be  ac- 
coniplished  is  the  complete  execution  of  avalid 
instrument,  such  as  the  law  authorizes  public 
offictTs  to  put  out  and  bind  for  the  payment  of 
money  the  public  organlcatioD  they  represent. 
For  this  purpose  tbe  Taw  bas  i>roviaecl  that  tbe 
inslrumeot  must  not  only  be  signed  and  sealed 
on  behalf  of  the  county  court  of  th^  county, 
but  it  must  be  certified  to  or  countersigned  by 
tbe  auditor  of  state.  ...  In  order  to  re- 
Mver  ia  this  case  it  became  necessary  for  the 
plaiuiiff  to  prove  that  the  bonds  from  which 
tbe  coupons  sued  on  were  cut  had  been  executed 
according  to  law.  He  did  prove  that  they 
were  signed  by  the  presiding  justice  and  clerk 
of  the  court,  and  were  sealed  with  tbe  seal  of 
the  court.  This,  before  the  Act  of  March  30, 
1HT2,  would  have  been  enough,  but  after  that 
more  was  necessary.  The  public  can  act  only 
through  its  authorized  agents,  and  it  is  uo't 
bound  until  all  who  are  to  participate  in  what 
is  (o  be  done  have  performed  their  respective 
duties."  The  bonds  In  that  cuse  were  declared 
void.  See  also  to  tbe  same  effect  Oolery.  CU- 
burru,  131  U.  8.  163  [33:  146], 

Turning  now  to  the  Statute  Involved  in  the 
ease  at  bur,  we  find  its  directions,  among  oth- 
ers, to  be  ■«  followat 

"Such  bonds  shall  bear  interest  at  the  rate 
of  not  exceeding  10  per  cent  per  annum,  and 
shall  have  attached  ,thereto  the  necessary  and 
usual  interest  coupons,  correspoDilinfr  in  dates 
and  numbers  with  the  bonds  to  which  they  are 
attached,  which  shall  be  signeil  by  written 
rignalurea  br  the  same  person  or  persons  exe- 
cuting such  tMnds.  Such  bonds  shall.  If  Issued 
by  a  Sty,  be  executed  by  tbe  mayor  and  clerk 
or  Kcnrder  thereof,  as  the  case  may  be,  under 
the  seal  of  tbe  said  city;  and  if  issued  by  a 
township,  they  shall  be  executed  by  the  super- 
visor and  clerk  thereof;  and  if  any  city  or 
township  issuing  such  bonds  shall  have  a  seal, 
tbe  same  shall  be  impressed  upon  eiicb  of  such 
bonds.  The  bondsand  coupons  attached  there- 
to shall  be  payable  at  the  orace  of  the  treasurer 
of  tbe  county  In  which  such  town$;hip  or  city 
may  be  situate.  Whenever  any  such  bonds  as 
provided  by  provisions  ')f  this* Act  shall  have 
been  issued  as  therein  specified,  the  same  shall 
be  delivered  by  tbe  person,  persons  or  officers 
having  rburge  of  the  same  to  tlic  treasurer  of 
ihf"  State,  who  shall  give  a  receipt  therefor  and 
hold  the  same  as  trustee  for  the  municipality 
U3  D.  8. 


Issuing  the  aune  and  for  the  railroad  company 
for  which  tbey  were  teued,  and  to  be  disposed 
of  by  said  treasurer  in  discharge  of  his  trust  aa 
hereinafter  provided.  Upon  receipt  of  any 
such  bonds  from  any  township  or  city  in  aid 
of  any  such  railroad  company,  the  treasurer  of 
this  State  shall  immediately  register  or  record 
the  same  in  a  book  or  books  to  be  kept  by  him 
for  that  purpose  In  his  office,  which  record 
shall  show  the  amount,  date  and  number  of 
each  bond,  tbe  rate  of  interest  which  It  bears, 
by  what  township  or  city  issued,  to  the  benefit 
of  what  railroad  company  the  same  are  issued, 
and  tbe  time  when  payable,  which  record  shall 
be  always  open  for  the  inspection  of  any  citizen 
of  this  bLate  or  other  interested  persoo.  Such 
bonds  shall  be  safelv  kept  by  such  treasurer  for 
the  benefit  of  the  ixirties  interested,  and  be  dis- 
posed of  by  him  In  the  following  manner — that 
is  to  say,  whenever  any  railroad  company,  in 
aid  of  which  any  of  such  bonds  may  have  is- 
sued, shall  present  to  said  treasurer  a  certificate 
from  the  governor  of  this  State  that  such  rail* 
road  company  has  in  all  respects  complied  with 
tbe  proviaions  of  this  Act,  and  is  therein  en- 
titled to  any  of  such  bonds,  the  same,  or  such 
of  said  bonds  as  said  company  shall  be  entitled 
to  receive,  shall  be  delivered  to  said  company, 
the  treasurer  first  cutting  therefrom,  canceling 
and  returning  to  the  municipality  the  pa^-due 
coupons.  The  treasurer  shall  indorse  upon 
each  of  said  bonds  the  date  of  such  delivery 
and  to  whom  the  same  were  delivered,  and  the 
same  shall  draw  interest  only  from  the  time 
wben  so  delivered;  and  tbe  treasurer  shall  no-  [361] 
tify  the  clerk  of  the  township  or  recorder  or 
clerk  of  the  city  issuing  tbe  same  of  the  date  of 
the  delivery  of  its  bonds  to  such  railroatl  com- 
pany. .  .  .  And  in  case  any  bond  so  delivered 
to  said  treasurer  by  any  such  township  or  city 
shall  not,  within  three  years  from  the  time 
when  the  same  were  received  by  him,  be  de- 
manded in  compliance  with  the  terms  of  this 
Act,  the  same  shall  be  canceled  br  s^d  treas> 
urer  and  returned  to  the  proper  offlceta  of  the 
township  or  city  Issuing  tbe  same." 

A  critical  analysis  of  this  Statute  indicatea 
this  to  have  been  tbe  plan:  In  the  preparatlba 
and  perfecting  of  the  plan  persons  described  by 
certain  official  titles,  and  probably  selected  be- 
cause of  their  titles,  were  to  participate. 

(1.)  The  bonds  were  to  be  "executed;"  that 
is  to  say.  written  or  printed,  signed  and  sealed, 
br  tbe  supervisor  and  clerk  of  the  township. 
Herethe  power*  of  those  persons  ceased.  They 
could  not  perfect  the  instruments  by  delivery. 
The  word  "executed,"  used  in  the  Statute  m 
connection  with  the  acts  mentioned,  mauifestl^ 
docs  not  Import  thejfna^  delivery;  for  that  if 
expressly  directed  to  be  done  by'  tbe  treasurer. 
Such  delivery  as  thev  could  make  was  clearlj 
not  the  technical  delivery  needed  to  complcts 
the  bonda  aa  negotiable  instrumenta.  because 
tbe  power  to  hand  over  to  tbe  payee  was  not 
conceded  to  them  in  any  event.  The  delivery 
which  they  were  directed  to  make  to  tbe  treas- 
urer in  his  capacity  of  statutonr  trustee  was 
only  such  aa  amounted  to  a  "giving  up"  or  the 
"committing"  of  tbem  to  the  treasurer  for  bis 
safe-keeping.  Tbe  word  waa  used  In  Its  ordi- 
nary and  popubir  senae,  not  in  the  technical 
one. 
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(3.)  To  the  governor,  aod  tlie  KOTcrnor  alone, 
WAS  given  the  power  to  determme  whether  the 
bonds  should  ever  in  fact  Issue,  and  if  Issued, 
■wbtn  they  should  issue.  For  lo  him  was  com- 
mitted the  decision  of  the  important  question 
whether  the  railroad  bad  performed  ita  part  of 
the  common  undertaking.  His  certificate  was 
to  be  the  evideuce  of  that  fact,  and  the  only 
admissible  authentication  of  it  to  the  trustoc, 
the  dei>ositnry.  So  far  as  the  investigation  and 
determination  of  that  qucstioD  were  concerned, 
and  the  certifying  of  il,  the  governor  was  to 
[352]  discharge  that  function  In  the  process  of  issii 
tog  the  boods  which  wns  imiKiscd  on  the  audi- 
tor in  the  case  of  Ant/tony  v.  Jasper  County, 
%uj>Ta,  the  difference  beinjr  that  in  that  case  the 
X'rtificate  was  to  be  indorsed  on  the  bonds 
tht^mselves,  but  uot  so  in  this  case. 

The  statu  treasurer  was  appuinted  lo  !«  a 
trustee  for  both  the  township  and  company;  to 
receive  the  Iwnds,  to  rei:isler  tlicm,  and  to 
finish  their  clerical  execution,  uMng  the  word 
io  its  popular  sense,  by  his  indorsements  on 
them  of  Die  date  of  delivery,  and  of  the  person 
to  whom  delivered.  Such  indorsements  are 
clearly  a  part  of  the  very  form  of  the  completed 
bond,  as  laid  dowu  in  Anthony  v.  Jatper  Coun- 
ty, supra.  He  was  also  to  cancel  them,  and  to 
return  tliem  ao  canceled  to  the  township  au- 
thorities if  not  demanded  in  three  years;  and, 
finslly,  if  demanded  in  compliance  with  the 
Icrms  of  the  Act  within  the  three  years,  to  com- 
plete their  execution  (using  the  word  In  its 
leciiniral  sense)  by  delivering  them.  Such,  as 
we  understand  it,  was  the  intention  of  the  Leg- 
ishiture.  If  it  be  said  that  such  details  are  use- 
less and  technical,  n  sufficient  answer  is,  so  tlie 
Statute  is  written,  and  the  courts  cannot  un- 
make or  modify  it. 

M  already  shown,  the  Legislature  io  this 
class  of  cases  lias  Die  rii;ht  to  provide  the  pro- 
cesses by  which  the  contract  is  to  be  perfected. 
Moreover,  we  do  noi  tliink  these  details  are 
either  useless  or  technical.  When  it  is  remem- 
bered that  the  wliole  policy  of  allowinc  con- 
tracts of  t  his  class  has  Ix-'en  doprecutcil  by  some 
of  the  oldest  publicists  and  juriKta,  and  that  the 
ne;!Otiable  form  of  sucli  bouds  has  often  led  to 
the  imposing  of  great  burdens  on  municipali- 
ties for  which  there  has  been  no  return,  we  nre 
not  disposed  to  criticise  the  care  of  a  Legisla- 
ture to  establfflh  a  system  of  even  rather  severe 
cheeks  as  a  condition  to  Its  concession  of  such 
e^traordinatT  powers. 

The  appellant  claims  that  the  bonds  w<!re 
perfeclcd  instruments  when  delivered  to  the 
state  treasurer— that  the  ministerial  duties  had 
been  performed  in  full.  The  argument  pro- 
ceeds largely  upon  the  idea  that,  as  to  this 
transaction,  the  township  and  Its  agents,  the 
supervisor  and  clerk,  were  a  complete  and 
rounded  organism,  distinct  from  the  state  trcas- 
3S3]  urer,  and  capable  of  dealing  with  the  treasurer 
as  if  he  were  a  third  parW — in  makinir  delivery 
to  him,  for  instance.  We  do  not  ao  regard  it. 
All  the  steps  directed  by  the  Statute  to  be  taken 
leading  up  to  the  final  act  of  delivery  to  the 
railroad  company  constitute  one  progrraslve 
process.  To  adopt  the  language  of  the  court  in 
McOarraJtan  v,  JVrtc  Idna  Min.  Co.  supra. 
"Each  and  every  one  of  the  integral  parts  of 
the  execution  Is  essential  to  the  validity  of  the 
bond." 

SftS 


We  hold,  therefore,  that  since  the  bonds 
were  never  Indorsed  and  delivered  by  the 
treasuter,  as  required  by  the  Statute,  they 
never  became  operative.  The  act  of  delivery 
is  essential  to  the  existence  of  any  deed,  bona 
or  note.  Although  drawn  and  signed,  so  long 
as  it  is  undelivered  ft  Is  a  oullity ;  not  only  doea 
it  take  effect  only  by  delivery,  but  also  only  on 
delivery.  Bayt^  v.  TtUier,  ?>  Mass.  286;  Mat-- 
via  V.  MeCuilum,  20  Johns.  268;  Ward  r. 
Chum,  18  Gratt  801;  Lob^  t.  WhippU,  18 
Vt.  379. 

The  appellant,  however,  contends  that  these 
bouils  were,  in  effect,  delivered— that  "bv  the 
delivery  to  the  treasurer  aod  tbe  perform- 
auce  of  the  conditions  the  title  to  tbe  bonds 
vested  in  the  Company,  the  state  treasurer 
holding  them  as  trustee  for  the  Township  and 
for  the  Railroad  Compuuy."  We  cannot  con- 
cur In  this  view.  The  law  In  reference  to  es> 
crows  seems  to  be  involved  in  some  uncertain- 
ty. What  the  effect  is  of  a  performance  of  the 
conditions  by  the  grantee,  the  instrument  re- 
maining in  the  hands  of  the  depositary— 
whether,  in  such  case,  the  second  delivery  bv 
tbe  depositary  is  or  is  not  necessary  to  give  ef- 
fect lo  the  dee<l — are  questions  about  which 
tbe  courts  yet  differ.  But  concede  the  appel- 
lant's position  to  tie  correct,  as  a  general  rule, 
yet  that  general  rule  doea  not  neoe^arilT  con- 
trol this  case.  These  are  extraordinary  instru- 
ments, and  certain  fundamental  questions  of 
power  to  contract  and  of  details  of  execution 
underlie  any  action  brought  upon  them,  which 
render  the  usual  rules  in  regard  to  escrows 
very  tmsafe  guides.  Too  much  stress  cannot 
be  laid  on  tbe  necessity  for  consulting  the 
Statute. 

Even  in  the  caso  of  an  ordinary  escrow, 
nothing  passes  by  the  deed  until  the  condition 
is  performed.  Calhoun  County  v.  American  [3641 
Emigrant  Co.  93  U.  S.  134  [p-.  826].  Here  the 
condition  prescribed  1^  the  statute  as  that  upon 
which  the  delivery  was  lo  be  made  to  the  Etail- 
road  Company,  and  on  whicli  the  bonds  were 
to  be  perfected  instruments  In  its  bauds,  was 
never  performed.  On  this  point  the  Statute 
seems  to  be  very  simple  and  clear.  Indeed,  it 
would  be  difficult  to  make  it  more  clear.  By 
its  very  terms,  the  bonds  received  by  him  In 
their  uncompleted  condition  were  to  be  by  the 
state  treasurer  "safely  kept:"  and  for  three 
years  after  their  reception  could  only  be  parted 
with  by  him  in  one  way— that  is,  to  the  Railroad 
Company  interested,  on  its  production  of  the 
govemor'scertificate.  On  that  condition  could 
they  be  delivered,  not  on  any  other.  The  cer- 
tificate wns  not  a  mere  formal  act  on  the  Dart 
of  the  governor,  but  was  a  condition  preceoent 
to  the  power  of  the  treasurer  to  deliver.  The 
Statute  is  not  only  emphatic  on  this  point,  but 
also  repetitious  in  its  empbaas.  Section  5  says, 
the  bonds  are  "to  he  disposed  of  by  said  treas- 
urer in  discharge  of  histrust  as  hereinafter  pro- 
vided;" and  section  6  provides  that  "such  bonds 
shall  be  safely  kept  1^  such  treasurer  for  the 
ben^t  of  the  parties  interested,  and  be  disposed 
of  by  him  in  the  following  manner: — that  is  to 
say,  whenever  any  railroad  company  .  .  .  shall 
present  to  said  treasurer  a  certificate  from  tbe 
governor,"  etc.;  also,  that  "in  case  any  bond 
so  delivered  to  said  treasurer  .  .  .  shall  not 
within  three  yean  ...  he  demanded  in  com- 

U8  U.& 


Digitized  by  Google 


Hastikos  and  Dakota  R.  Co.  t.  Wditnet. 


857-366 


|)llatice  witb  tbe  teitns  of  this  Act,  the  same 
iliaU  be  canceled  by  said  treasurer,"  etc.  Tfac 
certificate  was  designed  to  be  the  treasurer's 
cole  autliority  to  deliver.  The  question 
whether  the  railroad  company  had  "in  all  re- 
tpects  complied  with  the  provisions  of  this 
Act"  wai  one  that  he  could  not  inquire  latoez 
cept  by  coDsultiDg  the  governor's  certificate. 
This  was  his  odIv  and  conclusive  evidence,  by 
the  very  terms  of  the  Stattite,  The  company's 
compitance  with  the  provisions  of  the  Act  gave 
it  tbe  ri^bt  to  receive  the  governor's  certificate; 
bat  it  did  not  confer  tbe  right  to  receive  the 
bonds.  That  was  given  by  the  governor's  cer- 
tificate alone.  Hadtbe treasurer  made  delivery 
without  tbe  certificate,  he  would  have  acted 
without  ttuthoritv  of  law,  and  tbe  bonds  wout'I 
have  been  voidable  in  the  bands  of  the  com- 
13551  ^fiiff^lf        Jaipur   County,  *u;>m. 

These  requirements  are  not  novel.  They  are 
matters  or  administrative  detail  fixed  by  the 
Statute.  We  cannot  declare  them  to  be  merely 
directory,  ot  annul  them  bv  oonstructioo.  It 
does  not  matter,  so  far  as  the  question  of  the 
statutory  power  of  the  trcasurt-r  is  concerned, 
that  the  failure  of  tbe  compnny  to  produce  tbe 
certificate  might  not  be  because  of  any  fault  in 
tbe  compnny.  The  failure  mlebt  be  due  to  the 
governor's  mistaken  vi^w  of  toe  law,  or  to  his 
misconception  of  tbe  facts,  or  even  to  bis  will- 
ful refusal  to  discharge  bis  official  duty — all  is 
Immaterial  to  this  aspect  of  tfac  statutory 
flcbeme.  A  miscarriage  in  this  particular  was 
one  of  tbe  risks  taken  by  the  company.  Tbe 
company  knew  the  Statute — was  held  by  tbe 
law  to  k'now  and  understand  it.  It  contracted 
wItb  the  towmhlp  through  the  Statute,  and 
could  BO  contract  with  it  In  no  other  way. 
Availing  Itself  of  the  Slatnte.  It  must  take  it 
mm  ojiere.  If  the  governor  failed  to  give  the 
certificate  wben  be  should,  and  could  not  be 
reached  by  a  mandamus,  those  were  but  feat- 
ures of  tbe  comp.my's  risk. 

There  is  another  provision  of  tbe  Statute  In 
question  which  supports  the  foregoing  views. 
It  is  the  direction  that  when  the  treasurer 
should  make  tbe  delivery  to  the  company  he 
should  cut  tbe  over-due  coupons  from  the 
bonds  and  cancel  them;  and  that  he  should  at 
the  same  time  indorse  tbe  bonds  with  the  date 
of  that  delivery,  from  wblcb  date  the  bonds 
•hould  bear  Interest.  Had  tbe  Legislature  in- 
•erted  in  the  Statute  a  declaration,  in  set  and 
formal  phrase,  that  It  should  be  the  Issue  of 
the  bonds  on  the  governor's  certificate  and  not 
tbe  completion  by  the  railroad  company  of  the 
portion  of  its  contract  that  should  perfect  tbe 
bonds  and  give  tfaem  e£Fect,  such  declaration 
would  not,  in  any  degree,  be  clearer  than  this 

Srovision.  Lor^  v.  Whipple,  tvpra.  It  is  to 
e  observed  that  no  question  arises  In  this  case 
of  a  bona  fide  purchaser  of  bonds  improperly 
issued.  The  appellant  stands  exactly  In  the 
shoes  of  *bc-  Railroad  Ciompany,  and  his  rights 
are  no  greater.  3m<A  r.  Bewbon  Couw^,  127 
U.  8.  105  [83:  78]. 

Elding  these  views,  ft  Is  unnecessary  to 
pursue  ton  discussion  further.  Whether  the 
railroad  acquired  a  cause  of  action  against  the 
Township  by  tbe  failure  to  deliver  toe  bonds, 
(356]  01"  by  their  cancellation  prior  to  tbe  lapse  of  tbe 
three  years  fixed  by  tbe  Statute,  on  the  one 
hand,  or  the  whole  project  was  a  mere  fiasco, 
US  V.  s. 


on  the  other,  and.  If  such  cause  of  action  arose, 
what  was  irs  precise  nature  and  form, — are  mat- 
ters rather  of  curious  speculation  than  of  prac- 
tical consequence.  If  no  real  cause  of  action 
arose,  that  is  the  end  of  the  matter.  If  it  did 
arise,  then  its  form  and  nature  are  immaterial, 
since  all  forms  are  barred  alike,  being  action- 
able as  of  the  then  date.  It  la  not  even  sug- 
gested that  anv  other  method  exists  by  which 
to  escape  the  oar  save  the  one  considered  and 
hereinbefore  reiected.  We  consider  tbe  ques- 
tion of  the  constitutionality  of  the  Act  of  1869, 
herein  mooted  again,  to  be  fully  settled  by  the 
case  of  TaytoT  v.  Tpsilanti.  105  V.  8.  60  [36: 
1008];  but  this  case  la  decided  on  other 
grounds,  and  It  Is  unnecessary  to  dwell  on  that 
question. 

It  is  further  claimed  by  the  appellant  that 
the  bonds  in  question  were  Invested  by  the 
Statute  with  the  character  of  trust  property, 
and  that,  therefore,  they  can  be  followed  into 
any  bands  to  which  tbey  may  be  traceable;  and 
that  that  right  is  not  subject  to  the  limitation 
prescribed  for  a  conversion.  To  this  view 
there  are  two  answers:  first,  tbe  fact  that  the 
Itonds  were  never  perfected  instruments,  as  al- 
ready decided;  and,  while  the  treasurer  re- 
turned them  canceled  a  few  weeks  prior  to  the 
lapse  of  the  three  years  fixed  by  the  Statute, 
that  error  became  immaterial  from  this  point 
of  view  80  soon  as  the  three  years  did  expire; 
secondly,  the  laches  of  tbe  Railroad  Company 
in  pressing  what  claim  It  may  have  had.  ICeia 
Albany  v.  Burke.  78  U.  S.  11  Wall  96  [20: 
1551. 

We  apply  the  dactrine  of  laches  to  this  case 
witb  tbe  less  reluctance,  because  after  all  we 
see  but  little  of  substantial  merit  in  the  MIL 
The  scheme  contemplated  was  a  loan,  not  a 
donation.  A  loan  on  rather  indifferent  secur- 
ity, perhaps,  but  a  loan  nevertheless.  While 
therefore  it  is  possible  that  a  loan  may  be  so 
proposed  and  accepted  as  to  give  to  the  intend- 
ed borrower  a  cause  of  action  for  any  failure  to 
perform  tbe  agreement,  and  a  right  to  recover 
damages  at  law,  yet  on  a  bill  in  the  nature 
either  of  a  bill  for  specific  performance  or  for 
an  equitable  garnishment  the  court  may  well 
inquire  where  la  the  substantial  equity  In  the 
case. 

The  decrw  ^  the  dreuit  eourt  it  ^rmei. 


THE  HASTINGS  AND  DAKOTA  RAIL-  [357] 
ROAD  COMPAliT,  Ptff.  in  Eir„ 
ff. 

JULIA  D.  WHITNBT  n  al. 

(See  S.  CL  R6portenBed.8Sr-8SB.> 

Entry  ef  puMie  kmdt,  effect  €f—himettead  mtry 
—grant  to  railroad  eompat^/— effect  t^feaneel- 
UUion  hameUead  mfry— ri^to  untur  tuiM- 
gumt  mirjf—ebeitloM  ^  Land  Separtnunt. 

L  Lands,  ortffliially  publlo,  oease  to  be  public  after 
ttaer  have  been  entered  at  tbe  Land  Offloe  and  a 
certificate  of  entry  haa  been  obtained. 

1  AhoDesteadentiroflaodMnbfaaedwltbinthe 
limits  of  a  land  ffrant  afterwards  made  by  Act  of 
Congress  to  a  Railroad  Company,  excepted  the 
land  from  ttaaoperatlOB  of  tbe  railroad  grant. 
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t.  Tbe  caDcellAtlOD  ot  tlie  homestead  entry  after 
tbe  ffraot  to  tbe  railroad  and  the  definite  location 
of  Ita  line  of  rood,  did  not  Inure  to  the  benefit  of 
the  Railroad  Company,  but  tbe  land  reverted  to 
tbe  KOTeroment  and  became  a  part  of  the  public 
domain,  subject  to  appropriation  by  the  Snt  legal 
applicant. 

4k  A  pawHi  who  made  a  homeatead  entry  of  the 
tfma  land  and  reoelTed  a  govemment  patent 
therefor,  after  euch  cancellation  of  the  tint  en- 
try, la  entlUed  to  hoM  the  tame  n  ualnat  tbo 
BaUroad  Company. 

§,  Althouffhthedeoldongof thelandDepartoient 
on  matter!  of  lav  are  not  binding  on  this  court, 
yet  on  questions  similar  to  the  one  Involved  In 
thta  case,  they  are  entitled  to  great  respect 
INo.  49.  J 

Arawd  Oct.  SI  and  Nov.  1,  28S9.  Decided 
Dee.  9, 1889. 


r\  ERROR  to  the  Supreme  Court  of  the 
State  of  MiDoesotalorevfewadecreeof  that 
oourt,  reversing  a  decree  of  tbe  District  Court 
Ramsey  County,  Minnesota,  decreeing  a 
homestead  entry  of  land  void  and  that  the  litle 
was  vested  in  the  plaintifl,  Tbe  Hastings  and 
Dakota  Railroad  Company^nd  that  the  entry 
of  the  defendant,  Julta  J>.  Whitney,  was  unau- 
thorized.  Decree  of  (he  Minjieaota  Supreme 
Court  affirmed. 
The  lacts  are  stated  in  the  opfnlon. 
Mr.  Gordon  E.Cole.  for  plaioliS  in  error; 
The  Turner  homestead  entiy  was  void  on  its 
face. 

Orignon  v.  Aetor,  48  U.  8.9  How.  819-841 
01:283):  Oomttoek  v.  Crawford,  70  U.  S.  3 
Wall.  896-408  (18:  84-87^;  Jfo/ir  v.  Manierre, 
101  U.  S.  417-425  (25: 1052-1055). 

If  not  void  on  its  face,  it  was  void  in  fact, 
for  want  of  jurisdiction  of  tbe  officers  to  allow 
the  entry. 

Union  Pac.  R.  Co.  v.  WatU,  2  Dill.  810;  Min- 
netota  t.  Bachelder,  68  U.  S.  1  Wall.  109  (17: 
661);  Lindtey  v.  Bawei.  87  U.  S.  2  Black.  554- 
668  Il7:  265-267)!  Cunningham -v.  AthUy,  55U. 
S.  14  How.  377  (14: 462);  Comegyt  v.  Yaaae,  26 
U.  8.  1  Pet  212(7:108);  Garland  v.  Wynn,fSi 
U.  8.  20  How.  8  (15: 802);  Barnard  v.  AthUy, 
69  U.  S.  18  How.  48  (16: 286);  Lytle  v.  Arkan- 
mu,  68  U.  S.  22  How.  198  (16:  806);  Sitter  v. 
Ladd,  74  U.  8.  7  Wall.  219  (19: 188). 
The  prior  title  must  prevail. 
Byan  v.  Central  Pae.  R.  Co.  99  U.  8. 382  (25: 
805);  WHght  v.  Boteberry,  iSl  U.  8.  488  (30: 
1039);  Sehulenberg  v.  Barriman,  88  U.  S.  21 
Wall.  44-60  (22:  661-554). 

Tbe  right  ot  homestead  settlement  had  not  at- 
tached to  the  lands  at  tbe  time  of  the  location 
of  the  road. 

Wiiccts  v.  Jaekeon.  88  U.  8.  18  Pet.  498  (10: 
264);  WoUott  v.  Dee  MoimeNat.  <*  R  Co.  72  U. 
B.  5  Wall.  681  (18: 689);  Leavenworth,  LdsO  R. 
Co.  V.  U.  92  U.  8.  788  (23:  684);  yeiehaU  v. 
Sanger,  92  U.  8.  761  (28:  769);  Kaneas  Pae.  R. 
Oo.  T.  Dunrntyer,  118  U.  8.  629  {28: 1122). 

Tbe  construction  of  the  Land  Department  is 
Immaterial. 

Knieken  r.  Baetinge  A  D  R.  Co.  9  Copp's 
Pub.  Land  Laws,  858;  Larnon  v.  81.  Paul  R. 
Co.  8  Copp's  Pub.  Land  Laws,  69;  Graham  v. 
Eatting*  dt  D.  R.  Co.  9  Copp's  Land  Owner, 
286;  Sioux  City  A  St.  P.  R.  Co.  v.  Chicago, 
M.ASLP.  B.  Co.  117  n.  S.  406  (29:r*" 
(No  counsel  for  defendanti  In  error.) 
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Oct.  Tom, 

Mr.  Juttiee  Lamar  delinrud  the  opinion  of 

the  court: 

This  is  an  action,  somewhat  In  tbe  nature  of 
a  suit  in  equity,  originally  brouc^t  in  the  Dis* 
trict  Court  of  Ramsey  County,  Minnesota,  by 
The  Hastings  and  Dakota  luilroad  Compaay 
(a  corporation  orranized  under  tbe  laws  of  that 
State),  against  Julia  D.  and  John  Whitner,  to 
recover  a  tract  of  about  eighty  acres  of  land 
situated  in  tbat  county,  for  which  the  defend- 
anls  have  a  United  States  patent. 

The  material  facts  in  the  case  are  uodispute<l. 
and  are  substantially  us  follows:   By  the  Act 
of  July  4,  1866,  Congress  granted  (o  the  State 
of  MinnesoU,  for  the  purpose  of  aiding  in  the 
construction  of  a  railroad  from  Hastings, 
through  tbe  Counties  of  Dakota,  Scott,  (Jarver 
and  McLeod.  to  such  point  on  the  western 
boundary  of  the  State  as  the  Legislature  of  the 
State  might  determine,  every  nltemate  section  [358] 
of  land  designated  by  odd  numbers,  to  tbe 
amount  of  five  alternate  sections  per  mile  on 
each  side  of  the  road.   Tbe  Act  furtlwr  pro- 
vided tbat  "In  case  it  shall  appear  that  the 
United  Slates  have,  when  the  Ifoes  or  route  of 
said  roads  are  definitely  located,  sold  any  sec- 
tion, or  part  tbereof,  granted  as  aforesaid,  or 
that  tbe  right  ot  preemption  or  homesU.ul  set- 
tlement has  attached  to  tbe  same,  or  that  the 
same  has  been  reserved  by  tbe  United  States 
for  any  purpose  whatever,  then  It  shall  be  the 
duty  of  the  Secretary  of  the  Interior  to  cause  to 
be  selected,  for  the  ^rposes  aforesaid,  from  the 
public  lands  of  the  United  States  nearest  to  tbe 
tiers  of  sections  above  specified,  so  much  land 
in  alternate  sections  or  parU  of  sections,  desig- 
nated by  odd  numbers,  as  shall  be  equal  to  such 
lands  as  the  United  States  have  sold,  reserved 
or  otherwise  appropriated,  or  to  which  the  right 
of  homeatead  settlement  or  preGmpUon  has  at- 
tached as  aforesaid,  which  lauds,  thus  indicated 
by  odd  numbers  and  sections,  by  the  direction 
of  the  Secrelary  of  the  Interior,  shall  be  held 
by  said  State  of  Minnesota  for  tlie  purposes,  and 
uses  aforesaid. "   l4  Stat,  87. 

On  tbe  7tb  of  March,  1867,  the  Legislature  of 
Minnesota  accepted  this  grant,  and  transferred 
It  over  to  the  plaint  iff.  The  Railroad  Company 
complied  with  all  the  terms  and  conditions  of 
the  Acts  of  Congress  and  of  the  Legislature  of 
tbe  State  of  Minnesota,  and.  on  or  ab6ut  the 
7th  of  March.  1867.  definitely  located  iU  line 
of  road  by  filing  lU  map  in  the  ofBce  of  the 
commissioner  of  the  General  Land  Office. 

Tbe  land  which  is  the  subject  ot  this  contro- 
versy fell  within  what  are  known  as  the  ten- 
mile  limits  of  the  aforesaid  grant,  when  the  lio* 
of  road  was  deQnilely  located. 

The  case  being  brought  on  for  trial  on  evi- 
dence produced  by  the  respecUve  parties,  the 
court  made  and  filed  ita  findings  of  fact  and 
coDclusions  of  law,  the  essential  parts  of  wbidi 
are  as  follows: 


"C^aimine  to  act  under  the  provisionsof  seo- 
tion  2293  of  the  Revised  Statutes  of  IheTJnitea 
Slate8.one  Bentley  S.  Tumer.on  tbe  8th  of  May, 
1865,  then  being  a  soldier  in  tbe  army  of  the 
United  States,  and  actually  with  his  regiment 
in  the  State  of  Virginia,  made  att  affidavit  and  [SWJ 
raused  the  same  to  be  filed  in  the  local  land  of- 
fice of  the  district  wherein  said  land  was  situate. 
Said  atfidavit  was  made  before  bis  commands 
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Ing  officer  Id  the  State  of  Virciain,  and  itated 
tbat  said  Turner  \ras  tbe  head  of  a  family,  a 
citizen  of  tbe  United  States,  aod  a  resident  of 
Franklin  County,  New  York.  Application 
was  made  through  one  Conwell,  whom  said 
Turner  constituted  his  attorney  for  that  pur- 
pose, upon  said  atBdavit,  to  enter  saitt  land  as  a 
homestead.  8dd  affidavit  did  not  state  that 
Turner's  family  or  any  member  thereof  was  re- 
siding on  tbe  land,  or  that  there  was  any  im- 
provement thereon;  and,  as  a  matter  of  fact, 
DO  member  of  his  family  was  then  residing,  or 
over  did  reside,  on  said  land,  and  no  improve- 
ment whatever  had  ever  been  mode  thereon  by 
anyone.  Thereupon,  upon  being  paid  their 
fees  by  said  Conwell,  the  register  and  receiver 
of  said  land  ofHce  allowed  said  entry,  and  the 
»ime  stood  upon  the  records  of  said  local  land 
olHce  and  upon  the  records  of  the  General  Land 
OtQce  uncanceled  until  September  80th,  1U72, 
when  iaid  entry  was  canceled  by  the  proper  of- 
ficers of  tbe  United  States.  It  does  not  appear 
ihnt  any  specific  reason  was  assigned  for  said 
cniicellatioD,  nor  does  the  reason  (or  said  cao- 
cellation  appear,  save  as  it  may  be  furnished 
liv  the  facts  aforesaid.  On  the  7th  day  of  May, 
1^77,  without  notice  to  the  phiiniift,  the  defend- 
ant Julia  D.  Whitney,  then  a  single  woman,  by 
name  Julia  D.  Granam,  who  has  since  inter- 
married wilb  said  defendant  John  Whitney, 
did  enter  said  land  at  tbe  local  land  office  as  a 
homestead,  and  tbereafter,  in  the  usual  course 
of  business,  the  officers  in'  charge  of  the 
General  Land  Office  of  the  United  StAtes  caused 
a  patent  of  the  United  States  for  said  land  to  be 
issued  indue form,aod delivered toiaid defend- 
ant Julia,  who  ever  since  Hay  7th,  1877,  has 
been  and  now  is  In  the  actual  occupuic?  of 
said  premises,  holding  the  same  under  said 
patent.  Said  land  is  m  tbe  value  of  six  hun- 
dred dollars  (|600)." 

After  making  these  findings  of  fact,  and 
holding  as  a  conclusion  of  law  that  the  alleged 
entry  of  Turner  was  absolutely  void,  that  the 
title  to  the  land  in  dispute  was,  under  the  land 
grant  to  the  State,  vested  in  tbe  plaintiff,  and 
[360]  Ibat  the  entr^  of  Julia  D.  Whitney  thereon 
WHS  uoautbonzed  and  of  noeffect,  the  court  en- 
tered a  decree  in  favor  of  the  plaintiff  in  error. 

On  an  appeal  bv  the  defendant  to  the  Su- 
preme Court  of  the  State  that  decree  was  re- 
versed, without  any  order  for  a  new  trial.  Such 
reversal,  under  tbe  laws  of  Minnesota,  is.  In  ef- 
fect, the  final  judgment  of  the  highest  court  of 
that  State  inwhicb  a  decision  of  the  causecould 
he  bad,  and  tbe  case  has  been  brought  here  by 
a  writ  of  error. 

Section  1  of  tbe  Act  of  March  Si,  1864,  18 
Stat.  35  (now  section  2293  of  tbe  Revised  Stat- 
utes), under  which  Turner's  homestead  entry 
was  made,  provides  as  follows: 

"  In  case  of  any  person  desirous  of  availing 
himself  of  the  benefits  of  this  chapter,  but  who, 
by  reason  of  actual  service  in  tbe  military  or 
naval  service  of  the  United  States,  Is  unable  to 
do  tbe  personal  preliminary  acts  at  tbe  district 
land  ofBce  which  the  preceding  sections  re- 
ouire,  and  whose  family,  or  some  member 
tnereof,  is  residing  on  the  land  which  be  desires 
to  enter,aDd  upon  which  a  bona  fide  improve- 
ment and  settlement  have  been  made,  such  per- 
son may  make  the  affidavit  required  by  law 
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before  the  officer  commanding  in  the  branch  ot 
the  service  in  which  the  T»rtf  is  engaged, 
wliicb  affidavit  shall  be  as  binding  in  law,  and 
with  like  penalties,  as  if  taken  before  tfae  regis- 
ter or  receiver;  and  upon  such  affidavit  being 
filed  with  tbe  register  by  tbe  wife  or  other  rep- 
resentative of  the  party,  the  same  shall  become 
effective  from  the  date  of  such  filing,  provided 
the  application  and  affidavit  are  accompanied 
by  the  fee  and  comroisrions  as  required  17 
law." 

Tbe  qnesUoD  presented  tor  our  considers 
tioo  is,  whether,  upon  the  tacts  found  and  ad- 
mitted, tbe  homestead  entry  of  Turner  upon 
tbe  land  in  controversv  excepted  it  from  the 
operation  of  tbe  land  grant  under  which 
plaintiff  in  error  claims  title. 

Tbe  doctrine  first  aouounced  in  Wilcox  v. 
Jackaon,^  U,  8.  13  Pet  498  [10:  264],  that  a 
tract  lawfully  appropriated  to  any  purpose  be- 
comes thereafter  severed  from  Uie  mass  of 
public  lands,  and  that  no  subsequent  law  or 
proclamation  will  be  construed  to  embrace  it, 
or  to  operate  upon  it,  although  no  exception 
be  made  of  it,  has  been  reaffirmed  and  applied 
by  this  court  in  such  a  great  number  and  variety  1361] 
of  cases  that  it  may  now  be  reearded  as  one  m 
tbe  fundamental  pnnciplea  underlying  tbe  land 
system  of  this  country. 

In  Wit/ifnpoon  v.  Dunean.  71  U.  3.  4  Widt 
210  [18:  S39],  this  court  decided,  in  accordance 
with  the  decision  in  GarroU  v.  Safford,  44  U.  8. 
3  How,  441  [11:  6711,  that  "lands  originally 
public  cease  to  be  public  after  they  bave  been 
entered  at  tbe  land  office,  and  a  certificate  of 
entry  has  becD  obtained."  And  the  court  fur- 
ther held  that  tbla  applies  as  well  to  homestead 
and  preemption  as  to  cash  entries.  In  either 
case,  the  entry  being  made,  and  the  certificate 
being  executed  and  delivered,  the  particular 
land  entered  thereby  becomes  segregated  from 
tbe  mass  of  public  lands,  and  takes  the  cbarao* 
ter  of  private  property.  The  fact  that  such 
an  ent^  may  not  be  confirmed  by  tbe  land 
office  on  account  of  any  alleged  defect  therein, 
or  may  be  canceled  or  declared  forfeited  on 
account  of  non-compliance  with  the  law,  nr 
even  declared  void,  after  a  patent  has  issued, 
on  account  of  fraud.  In  a  direct  proceeding  for 
that  purpose  in  the  couris,  is  an  incident  in- 
herent in  all  entries  of  tbe  public  lands. 

In  the  light  of  these  decisions  the  almost 
uniform  practice  of  tbe  Department  has  been 
to  regard  land  upon  which  an  entry  of  record 
valia  upon  its  face  has  been  made,  as  appro- 
priated and  withdrawn  from  subsequent  home- 
stead entry,  preemption  settlement,  sale  or  nant 
uotil  tl  e  original  entry  be  canceled  ordecbred 
forfeited;  in  wbicb  case  the  land  reverts  to  tbe 
government  as  part  of  tbe  public  domain,  and 
becomes  again  subject  to  entry  under  the  land 
law&  The  correctness  of  this  holding  bas 
been  sustained  by  this  court  in  tbe  case  of  Kan- 
tan  Puc.  R.  Co.  v.  Dunmeytr,  118  U.  S.  629  [28: 
1122],  and  tbe  principle  applied  to  a  Railroad 
Grant  Act.  which  contained  the  same  excep- 
tions as  those  emtKMlied  in  the  Act  under  which 
the  plaintiff  In  error  claims  title  to  tbe  tract  in 
controversy.  In  that  cose  a  homestead  claim 
had  been  made  and  filed  In  tbe  land  office  by 
one  Miller,  and  there  recognized  by  a  certificate 
of  entiy,  ijefore  the  line  of  tbe  company's  road 
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was  located.  Subsequently  to  tbe  locatfoD  he 
abaodoDed  his  entry  and  took  a  title  under  the 
railroad  compaoy,  aDdhi<;  homestead  entry  waa 
canceled.  One  O.  B.  Dunmeycr  then  entered  the 
|362')  land  un(i<;r  the  fiomeslead  Law,  claimiDCtbat, 
by  the  cancollalion  for  abandonment,  it  had 
passed  back  into  tiie  mass  of  public  tanda  and 
yras  not  brought  within  the  grant;  and  upon 
that  claim  ousicd  the  defendant  in  error,  who 
afterwards  brought  his  action  against  the  rail- 
road company  for  a  breach  of  covenant,  obtain- 
ing a  ju{ij;ment  iu  tbe  court  below,  which  was 
Bft«rwni(i«  affirmed  by  this  court. 

Thecuurt  .<taid,  Mr.  Justice  Miller  delivering 
its  opinion:  "  The  record  shows  that,  on  July 
35,  Miller  made  a  homestead  entry  on  this 
land  which  was  in  every  respect  valid.  . 
It  also  shows  that  the  line  of  defioite  location 
of  the  cumpanv's  road  wu  first  filed  .  . 
September  21. 1860. 

*»»*••«« 

"  In  the  language  of  the  Act  of  Congress,  this 
homestead  clnim  bad  attached  to  tbe  land,  and 
it  therefore  did  not  pass  by  the  grant.  Of  all 
tbe  words  (n  the  English  language,  this  word 
'attached'  was  probably  tbe  best  that  could  have 
beeu  used.  It  did  not  mean  mere  seltlemeot, 
residi'Dce,  or  cultivation  of  the  land,  but  it 
meant  a  proceeding  in  the  proper  land  olflce, 
by  which  the  inchoate  right  to  tbe  land  waB 
initiated.  It  mhant  that  by  such  a  proceediog 
a  rii;ht  of  homestead  bad  fastened  to  that  land, 
which  could  ripen  into  a  perfect  title  by  future 
residence  and  cultivation.  With  the  perform- 
ance of  these  conditions  tbe  company  bad 
nothinu;  to  do. 


* '  It  is  argued  by  the  company  tbat,  although 
Miller's  homestead  entr^  had  attached  to  toe 
land.  wiiLin  the  meaomg  of  tbe  excepting 
clause  of  the  grant,  before  the  line  of  definite 
location  was  Died  by  it,  yet  when  Miller  aban- 
doned his  claim,  so  that  it  no  longer  existed, 
the  cxcfptioa  no  longer  operated,  and  the  Itind 
reverted  to  the  company — that  the  grant  by  its 
inherent  force  reasserted  itself  and  extended  to 
or  covered  the  land  as  though  it  bad  never 
been  within  the  exception. 

"  We  are  unable  to  perceive  the  force  of  this 
proposition. 


1 363 1  "  No  attempt  has  ever  been  made  to  include 
lands  reserved  to  the  United  States,  which 
reservation  afterwards  ceased  to  exist  wHhtn 
tbe  grant,  though  this  road,  and  otben  with 
grants  in  simiTar  language,  have  more  than 
once  pnssed  through  military  reservations  for 
forts  and  other  purposes,  which  have  been 
given  up  or  abandoned  as  audi  resemtioQs, 
and  were  of  great  value. 

"Nor  is  it  understood  that.  In  any  case  where 
lands  had  been  otherwtee  disposed  of,  their  re- 
version to  tbe  government  brought  them  within 
the  grant. 

"Why  should  a  different  construction  apply 
to  lands  to  wbicb  a  homestead  or  preemption 
right  htid  attached?  Did  Congress  Intend  to 
iay  that  the  right  of  tbe  company  also  attaches, 
and  whichever  proved  to  be  the  better  right 
afaould  obtain  tbe  land  ?" 

Counsel  for  plaintiff  in  error  contends  that 
the  i»se  just  dted  bas  no  application  to  the 
one  we  are  now  ccmridering,  tbe  difference 


being  tbat  In  that  case  the  ontrr  existing  at  tbe 
time  of  the  location  of  tbe  road  was  an  entry 
valid  in  all  respects,  while  the  entry  in  this  case 
was  invalid  on  its  face,  and  In  its  inception; 
and  tbat  this  entry  having  been  nade  by  an 
agent  of  the  applicant,  ana  based  upon  an  afl3- 
davit  wbicb  failed  to  show  the  settlement  and 
improvement  required  by  law,  was,  on  itaface, 
not  such  a  proceeding,  intheproper  land  office, 
as  could  attach  even  an  inchoate  right  to  the 
land. 

We  do  not  think  this  contention  can  be  main- 
tained. Under  tbe  Homestead  Law  three  things 
are  needed  to  be  done  in  order  to  constitute  an 
entry  on  public  lands:  first,  the  applicant  must 
make  an  affidavit  setting  forth  the  facta  which 
entitle  bim  to  make  aucn  an  entry;  second,  he 
must  make  a  formal  application;  and,  third, 
he  must  make  payment  of  the  money  required. 
When  these  three  requisites  are  complied  with, 
and  the  certificate  of  entry  Is  executed  and  de- 
livered to  him,  the  entry  Is  made — the  land  is 
entered.  If  either  one  of  these  Integral  parts 
of  an  entry  Is  defective,  that  Ii^  If  tbe  affidavit 
be  Insufficient  In  Its  showing,  or  it  tbe  applica 
tion  itself  Is  informal,  or  If  the  payment  ia 
not  made  in  actual  cash,  tbe  register  and  re- 
ceiver are  justified  in  rejecting  the  application. 
But  if,  notwithstanding  these  defects,  tbe  ap- 
plication is  allowed  by  the  land  officers,  and  a  ■ 
certificate  of  entry  is  delivered  to  tbe  applicant, 
and  tbe  eutrv  la  made  of  record,  such  entry  may 
be  afterwards  canceled  on  account  of  these  de 
fects  by  tbe  commissioner,  or  on  appeal  by  the 
Secretary  of  tbe  Interior;  or,  as  la  often  the  prac- 
tice, the  entry  may  be  suspended,  a  bearing 
ordered,  and  the  party  notified  to  show  by  sup 
plemental  proof  a  full  compliance  with  the  re- 

3uirement8  of  the  Department;  and  on  failure  to 
0  so  the  entry  mav  then  be  canceled.  Buttheae 
defects,  whether  they  be  of  form  or  substance, 
by  no  means  render  tbe  entry  absolutely  a  nul- 
lity. 8o  long  as  it  remains  a  subsisting  entry  of 
record,  whose  legality  bas  been  passedupon  by 
the  land  authorities  and  their  action  remains 
unreversed,  it  is  sucb  an  appropriation  of  the 
tract  as  SMtregatea  it  from  tbe  public  domain, 
and  therefore  precludes  It  from  subsequent 
grants.  In  the  case  before  us,  at  tbe  time  of 
the  location  of  tbe  Company's  road,  an  exami- 
nation of  the  tract  books  and  the  plat  filed  in 
the  office  of  tbe  register  and  receiver,  or  in  tbe 
land  office,  would  have  disclosed  Turner's  entrj 
aa  an  entry  of  record,  accepted  by  the  pn^r 
officers  In  the  proper  office,  together  with  tbe 
application  and  oecesaary  money— an  entry  the 
imperfections  and  defects  of  which  could  have 
been  cured  bv  a  supplemental  affidavit  or  by 
other  proof  ot  the  requisite  qualifications  of  the 
applicant.  Such  an  entry  attached  to  tbe  land 
a  right  which  tiic  road  cannot  dispute  for  any 
supposed  failure  of  tbe  entry-mau  to  comply 
with  all  the  provisions  of  tbe  law  under  which 
he  made  his  claim.  A  practice  of  allowing 
such  contests  would  be  fraught  with  tbe  grav* 
est  dan^rs  to  actual  settlera,  and  would  be 
subversive  of  tbe  principles  upon  which  the 
munificent  railroad  grants  are  based. 

As  was  said  In  the  Dunjiteyer  Cam,  wpra: 
"  It  is  not  conceivable  tbat  Congress  intended 
to  place  these  parties  [homestead  and  preemp- 
tion claimants  on  the  one  band  and  tbe  railway 
company  on  the  other]  aa  conteatants  for  the 
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tioDs  rimtlar  to  the  oae  InTolved  in  this  caw 
tbey  we  entitled  to  great  respect  at  tbe  bnnd* 
of  aoT  court.  Id  Cnited  Staia  y.  Moore,  05  U. 
B.  760,  763124:688,  589],  tbls court  ga]d:  "Tbe 
cODStnictloD  giveo  toastatutebytbose  cbarjied 
wltb  tbe  duty  of  executing  It  is  always  entitled 
to  the  most  respectful  consideratioo,  sod  oufcbt 
not  to  be  orerraled  without  cogent  reasons. 
.  .  .  The  ofBcers  concened  are  usually  aMa 
men,  and  masters  of  tbe  subfect.  Not  nofre- 
quently  tliey  are  the  draftsmen  of  the  laws  thej 
are  afterwards  called  upon  to  lotorpret."  See 
also  Brow/t  v.  United  StaUt,  118  U.  S.  S68. 971 
[28:1079, 10801,  and  cases  there  dted;  United 
Statet  Y.  Burlington  <£  M.  R.  R.  Co.  08  U.  S. 
834.  841  [23:198,  2001;  Kanw$  Pae.  R.  Co.  t. 
Atchison.  T.  AS.  F.  R.  Co.  Ufl  U.  S.  414,  418 
[38:794,  796], 

Other  sul^idiary  qucstioos  have  been  argued 
bv  counsel  for  pluutiif  in  error,  but  they  an 
all  Tirtually  disposed  of  in  tbe  foregolnfr. 

For  tbe  foregoinr  reasons  we  concur  with  the 
court  below  that  Turner's  hooiMtead  entry  ex- 
cepted the  land  from  Iha  operatioQ  of  the  rail- 
road grant;  and  that  upon  tbe  caocellatlOD  of 
that  entiT  Uie  tract  in  question  did  not  inure  to 
the  benefit  of  ibe  Compaoy.  but  reverted  to  the 

fovemment  and  became  a  part  of  the  publle 
omain  subject  to  appropriation  by  the  first 
legal  applicant,  who,  as  the  record  shows,  was 
the  defendant  iu  error,  Julia  D.  Whito^,  »k 
Graham. 

Titdeerm  Hit a^prmn*  Garni  ^UinnmtA 
ii  a  firmed. 


land,  with  the  right  to  each  to  require  proof 
from  the  other  oicomplete  perfonnanoe  of  its 
obligation.  Least  of  all  is  it  lo  be  supposed  that 
it  was  intended  to  raise  up,  in  antagonism  to 

all  the  actual  settlers  on  the  soil,  whom  It  bad 
|S65J  mvited  to  its  occu|>ation,  this  great  corpora- 
tion, with  an  interest  lodf^eat  their  claims,  and 
to  oome  between  them  and  tbe  jroTemmeat  as 
to  tbe  performance  of  their  obUgatlons." 

A  question  somewhat  analogous  in  principle 
to  tbe  one  in  this  case  arose  in  NewhaU  t. 
Banker,  93  U.  S.  761  [23:700].  In  that  case, 
Ncwliall  claimed  under  a  pateot  issued  to  tbe 
Western  Pacific  Railroad  Company  for  land 
supposed  to  be  within  tbe  grant  made  by  tbe 
Act  of  July  1,  1869  (12  8tat.  469),  and  that  of 
July  2,  1864  (18  Stat.  356),  and  Sanger  claimed 
unoier  a  subsequent  patent  which  recited, 
among  other  things,  thot  tbe  former  patent 
bad  been  erroneously  issued.  Tbe  laod  in 
controversy  had  been  wilbio  tbe  boundaries  of 
a  claim  made  under  a  Mexican  grant,  which 
was  pending  in  tbe  Land  Department  of  the 
United  Slateaattbetknetbeorder  withdrawing 
the  nUlrond  lands  from  entry  was  made.  Tbe 
Mexican  claim  was  rejected  a  few  days  there- 
after because  of  its  fraudulent  character.  Un- 
der that  state  of  facts,  the  contention  of  tbe 
railroad  company  was,  tbnt.  tbe  Mexican  claim 
having  been  declared  invalid,  the  land  in  con- 
troversy  became  subject  to  the  operation  of  tbe 
granting  Acts.  and.  therefore,  passed  to  tbe 
compaay.  But  this  court  declared  otherwise, 
and  held  that  the  land  never  became  subject  to 
the  grant,  and  that  the  claimant  under  the 
second  pateot  had  the  better  title. 

lo  addition  to  this,  section  2308  of  the  Re- 
vised Statutes  provides; 

"  Where  a  party  at  the  date  of  bis  entry  of  a 
tract  of  Inod  under  the  Homestead  Laws,  or  sub- 
sequently thereto,  was  actually  enlisted  and 
employed  in  Uie  army  or  navy  of  tbe  United 
States,  his  services  therein  shall,  In  tbe  admfn- 
birntion  of  such  Homestead  Laws,  be  construed 
to  be  equivalent,  to  all  intents  and  purposes,  to 
a  residence  for  the  same  length  of  time  upon 
the  tract  so  entered,"  etc. 

That  Act  is  a  curative  Act.  or,  ratber,  one 
puttiog  a  construction  .upon  tbe  prior  Act  of 
1864,  under  which  tbe  Tumerentry  was  made. 
Tbe  effect  of  It  is  to  declare  service  in  the  army 
or  navy  of  the  United  States  by  the  applicant, 
at  tbe  date  of  an  entry  made  under  tbe  L(X  of 
1864,  equivalent  to  actual  residence  upon  tbe 
land  by  him.  In  that  view  of  the  cane  tbe  afB- 
1366]  davit  in  the  Turner  entry  was  sufficient;  for  in 
contemplation  of  law,  *be  was  then  residing 
upon  tbe  tract  embraced  in  bis  entry. 

The  conclusion  at  which  we  have  arrived  is 
in  harmony  with  the  later  rulings  of  tbe  Land 
Department.  See  iBraham  Hastinfit  d  D. 
R.  Co.  (this  case)  1  Land  Dec.  862;  St.  Paul, 
M.  A  JI.  R.  Co.  V.  Forteth,  8  Land  Dec.  446; 
So.  Minn.  R,  Ex.  Co.  v.  Galtipean,  8  Land 
Dec.  166;  Jlastingi  A  D.  R.  Co.  v.  United  Statet, 
S  Land  Dec  479;  St.  Ptiul,  M.  AM.  R.  Co.  v. 
Lueh^  S  Land  Dec  .506;  ffaatinga  A  D.  R.  Co. 
V.  Whiinall,  4  Land  Dec.  240,  and  many  others 
of  like  tenor  and  effect. 

It  is  true  that  tbe  decisions  of  the  Laod  De- 
partment on  matters  of  law  are  not  binding 
upon  this  court,  In  any  sense.   But  oo  ques- 

»s  r.  s. 


NANCY  A.  BRADLEY,  Wife  of  J.  H. 

SCHEBlf,  ET  AL.,  Appti., 

HORACE  B.  CLAPLIN  et  al. 

(See  S.  a  Reporter's  ed.  Sl^-m.) 

Suit  to  ttrengihen  title  to  tantt—mortgaffe, 
u}Jien  not  merged  in  Utle— mortgage  to  wife, 
telten  prior  lien — omistion  to  record  mortgage 
— convince,  wAm  doe*  not  defeat  mortgage. 

1.  A  person  who  has  recelTed  a  convaranoaof  tha 

l^al  title  to  real  estate  from  hts  del>tor  may  In- 
stitute otber  proceedlDgs  against  that  det)tor,  in 
relation  to  the  same  property,  to  strengthen  hit 
title  or  eatabUsb  his  lien. 
X.  A  mortgage,  which.  In  Louistaoa,  a  wire  has  by 
statute  on  her  husband's  real  estate  for  her  mon- 
ey which  came  to  his  hands,  though  not  reirla> 
tered.  Is  not  merged  In  a  simulated  and  fraudu- 
lent Utle  eonvayed  by  her  buaband  as  dottoa  en 
palement. 

a.  In  that  State,  where  a  wife  has  a  right  of  mort- 
gage for  such  money,  and  has  received  a  convey- 
ance from  her  husliand  of  propoty  which  did  not 
transfer  to  her  a  clear  title,  and  has  resorted  to 
her  origioal  right  of  mortirage  by  recording  it 
against  the  property  bef<..o  any  Other  lira 
seorued  on  the  property.audi  SBortcage  eonst^ 
tutea  a  prior  and  superior  Ilea. 

i.  The  omlssloa  of  tbe  wife  to  reoord  ber  mort- 
gage only  deprives  It  of  force  as  to  third  pmons 
who,  at  the  time  of  ita  reaording.  have  peitsetod 
Uenaon  the  property  of  the  husband. 

K.  A  oonreyenoe  by  the  buaband  to  bis  wife  of 
property,  as  doHon  <n  paUHwnC  wUofa  Is  subs»- 
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quentlr  set  utde.  does  not  defeat  her  right  to  a 
mortgage  for  her  dotal  or  parapbernal  property. 
[No.  110.] 

Argutd  N<n.  U,  2889.   Decided  Dee  $,  1889. 

APPEAL  from  a  decree  of  the  Circuit  Court 
of  the  UDited  Stotea  for  the  Eastern  Dis- 
trict of  Louisiana,  dismissing  a  cross-bill  on  de 
murrer,  and  decreeing  that  the  lien  of  the 
coniplninants  on  tbe  property  otnTejed  by 
Jolin  U.  Scbeen  to  Nancy  A.  Bradley,  bis  vife, 
is  superior  and  paramount  to  tbe  mortgage 
claim  of  said  wife  on  said  property.  Jieverted. 
Tbe  fads  are  stated  in  tbe  opinion. 
Opinion  below.  27  Fed.  Rep.  420. 
Mtsira.  Walter  H.  Bogeit  and  B.  B.  For- 
Ban*  for  appellants: 
There  is  no  common  law  of  the  United  States. 
£endfiU  v.  U.  H.  Zl  U.  8. 13  Pet.  621  (9:1181). 
Questions  OS  to  title  to  real  estate  and  mort- 
gages and  liens  thereon  and  their  rank  and 
priority  must  be  determined  by  the  law  of 
the  State  where  tbe  properU'  is  situated. 

Suydam  v.  WiUiamaon,  66  U.  8.  24  How.  427 
(16:  742);  MeCormick  SuUitant.  23  U.  S.  10 
Wheat.  202  (6:  800);  Orten  v.  Seal,  81 U.  S.  6 
Pet.  297  (8:  402);  Ewing  t.  Bt.  Limit,  72  U.  8. 
B  Wall.  418(18:  657). 

The  word  "privilege"  b  equWalent,  In  Lou- 
Isiaoa,  to  a  statutory  lien. 

Stftxm  V.  Gurney,  17  lia.  Ann.  168:  Firtt  Mu- 
nicipoliiy  y.  Hall,  2  La.  Ann.  549;  Fontenot  t. 
Boileau,  8  Ia.  Ann.  774;  Shropthire  v.  SvmU, 
8  La.  Ann.  961;  Shav  t.  Grant,  18  La.  Ann. 
62. 

When  creditors  make  a  cettiohonorum  (sur 
render  in  insolvcocy  under  tbe  state  law),  all 
of  their  property  passes  under  the  ezdiislTe 
control  of  tbe  Insolveot  court. 

Dwigkt  T.  Smith,  9  Bob.  (La.)  82;  Daight  t. 
Bimm,  4  La.  Ann,  490. 

Tbe  equitable  Hen  given  by  a  creditor's  Mil 
In  a  State  where  tbe  common  law  prevails,  can 
have  no  ezislcDce  In  a  State  where  the  common 
law  and  its  complement,  the  chancery  law,  does 
not  prevail,  and  when  all  liens  or  their  equiva- 
lent privileges  are  expressly  prohibited,  unless 
established  by  express  statute 

Squire  v.  Lincoln.  187  Mass.  403;  Trov>  v. 
Lovett,  122  Mass.  671;  Poteert  v.  Rayvwnd,  137 
Mass.  488;  Jonet  v.  Qreen,  68  U.  S.  1  Wall.  831 
{17:  653);  Day  v.  Waihbum,  66  D.  8.  24  How. 
862  (16:  712):  Sloane  t.  Ohiniquy^  23  Fed. 
Bep.  218. 

If  tbe  conveyance  de^ion  en  paiement  was  set 
■side,  the  previously  recorded  mortgage  would 
revive  and  attach  to  the  property. 

Bowman  v.  MeKleroj/,  14  La.  Ann.  694; 
CTojp!  V.  Morgan,  80  La.  Ann.  1807;  Ifew  Or- 
leans Int.  A»»o.  V.  Lahranehe,  81  La.  Ann.  ST' 
Spencer  Y.  Ooodman,  S'SLa.  Ann.  909;  Johnion 
T.  Watert,  111  U.  S,  040  (28:  547);  AdatM  v. 
Pretton,  88  U.  S.  82  How.  488  (16:  277). 

Partners  areioint  owners. 

Skillman  v.  Purnett,  8  La.  Ann.  404;  Baea  t. 
Samot,  10  La.  Ann.  417;  McBm  v.GrifiH,n  La. 
Ann.  419. 

The  court  erred  In  decreeing  a  partnership 
creditor  to  have  a  preference  on  Individual 
property  to  an  individual  creditor. 

BemardY.  Dufour.  17La.  Ann.  606;  Poydrat 
T.  Zntfraiu,  6  Ia  Ann  771. 

Mr.  W.  w.  How*  for  appelleaiL 
•6fl 


J£t.  Justice  JUUmr  delivered  Uie  (q^km  of 
the  court:  i»ain 

This  Is  an  appeal  from  the  ClTCuIt  Court  of  ^'^1 
tbe  United  Slates  for  tbe  Eastern  District  of 

Louisiana. 

Julius  LisBO  and  John  H.  Scbeen  constituted 
a  mercantile  partnership  engaged  in  business 
in  tbe  Town  of  Cousbatta,  Louisiana.  Horace 
B.  Claflio,  Edward  E.  Eames  and  others,  con- 
stituting tbe  firm  of  U.  B.  ClafllnACo.,of  ibe 
City  of  New  York,  were  creditors  of  Liiso  and 
Scbeen,  and  on  the  4th  day  of  December,  1378, 
they  commenced.  In  tbe  proper  state  court  of 
Louisiana,  a  suit  with  an  attachment  against 
hmo  and  Scheen  and  their  wives,  Clara  For- 
cheimer  aod  Kaocy  A.  Bradley,  and  others,  in 
accordance  with  the  law  and  practice  of  J.^uisi- 
ana.  The  attachment  was  levied  upon  pruperty, 
Tcti  estate  mainly,  which  Is  tbe  subject  of  con- 
troversy in  this  case.  Tbe  suit  was  afterwards 
removed  into  the  circuit  court  of  the  United 
Stales.  The  record  of  the  case  in  the  circuit 
court  commences  with  a  bill  in  chancery  filed 
OD  the  18th  day  of  November,  1879.  in  that 
court  by  H.  B.  Clntlin^f  apiinst  Julius  Lisso 
et  al.  To  this  suit  Lisso  and  Clara  Forchcimer, 
bis  wife,  and  John  H.  Scheen  and  Nancy  A. 
Bradler,  his  wife,  arc  made  defendants.  This 
bill,  after  giving  the  names  of  the  persons  com-  [381] 
posiDg  the  partnership  of  plaintifTs,  who  are 
citizens  of  New  York,  and  of  the  defend.tnts, 
who  are  citizens  of  Louisiana,  alleges  that  tbe 
defendants  lisso  and  Scbeen  are  indebted  to 
the  plaintiffs  In  the  sum  of  $9,680.14  on  prom- 
issory notes,  which  are  described  in  tbe  bill, 
and  on  an  open  account.  It  then  sets  out  tbe 
commencement  of  tbe  suit  and  attachnieDt  of 
DecembiT  4, 1U78,  and  that  certain  property  was 
seized  under  that  attachment  as  tbe  partnership 
and  individual  property  of  Llsao  and  Scheen,  a 
schedule  of  whfcb  is  said  to  be  annexed  to  the 
bill.  The  plaintiffs  further  allege  that  by  said 
seizure  they  have  acquired  a  just  sod  valid  lico 
upon  the  property  seized  under  the  laws  of 
Louisiana.  They  allege  that  said  Lisso  and 
Scheen  obtained  tbe  goods  sold  by  complain- 
ants to  them  by  fulse  representatloosastoibetr 
solvency  made  to  plalntlffa  in  New  York,  and 
in  contemplation  of  the  fraud  and  insolvency 
herelnaftw  set  forth; 

"AmoDg  other  assets  they  reported  the  real 
estate  herein  mentioned,  which  tbey  declared 
to  be  and  which  is  justly  worth  upwards  of 
920,000.  That  tbereofter,  aod  on  or  about  the 
28d  November.  1878,  being  entirely  Insolvent, 
and  largely  indebted  not  only  to  your  oratois, 
but  to  others,  the  said  Julius  Lisso  and  John 
H.  Scbeen  did  conspire  aod  collude  with  their 
said  wives  and  their  said  wives  with  them,  to 
cheat,  hinder,  delav  and  defraud  vour  orators, 
by  making  a  pretended,  simulated  and  fraudu- 
lent trausfer  of  all  the  real  eatate  of  the  said 
Ubso  aod  Scbeen  unto  tbdr  said  wives,  r«- 
spectively,  hicludtng  alike  tbe  partnership  and 
Individual  real  property  of  said  Lisso  and 
Scbeen  In  the  Town  of  Coushatta  and  Parish 
of  Bed  Biver,  and  also  the  interest  In  the  tel«- 
gra^  line  described  in  the  deeds. 

"That  said  iwetended,  dmulated  end  fnudn> 
lent  tranafeiB  were  made  on  the  S8d  d«y  of 
November,  167&  and  recorded  in  Uie  offire  of 
the  pulah  lecoider  at  Coushatta,  and  were  by 
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acts  before  D.  H.  H&jcs,  Dolary  public,  and  for 
greater  certainly  your  oratorsunnex  bcrctoand 
refer  to  said  acts  as  a  part  of  tbis  bill. 

"Now  your  omiors  aver  tliiU  said  acts  pur- 
ported to  be  dationx  en  paiemeut,  but  ibey  al- 
lege and  charge  tliattbcy  and  eacbof  tbcin  was 
ami  is  illegal,  fraudulent,  simulated  and  void, 
[88t]  and  work«l  and  slill  work  ereat  inlury  to  your 
orators:  ibnt  tbey  were  ana  each  oi  them  was 
made  when  the  transferors  were  solvent;  tbat 
after  sucb  transfers  the  transferors  bad  not 
property  enough  left  to  pay  orators'  claims; 
tbat  tlie  said  traosfereea  and  each  of  tbem  knew 
of  ibe  insolvency  of  the  said  Lissu  and  ischeen, 
and  was  a  party  to  and  colluded  io  said  fraud. 
Tbey  further  show  tbat  the  price  named  io  said 
pretended  dationt  6n  paiement  or  transfers  was 
wholly  inadequate  aod  fraudulent;  and  tliey 
show  tbat  even  if  the  said  acts  or  transfers  bad 
aod  have  any  reality  in  lav,  they  gave  and  give 
an  unjn!<t  and  unlawful  preference  and  are  null 
ard  void;  but  tbey  expressly  aver  and  charge 
tbat  the  said  Lisso  and  the  said  Scbeen  owed 
tbeir  faid  wives  nothing  whatever  at  the  time 
of  said  pretended  traDsfcrs,  whether  on  para- 
phiTual  account  or  otherwise. 

"And  your  orators  e.\bibit  tbis  their  bill,  as 
well  in  aid  of  the  proceedings  tn  said  suit  No. 
8t<83,  ns  for  such  discovery  and  relief  as  they 
may  be  entitled  to  in  the  pri'miscs." 

The  prayer  of  the  bill  is,  that  defendants  may 
be  re<iuired  lonusncr,  "and  that  the  s-'iid  trans- 
fers, or  diitions  en  paiement,  pnssed  before  D. 
H.  Ha\-cs,  notary  public,  on  the  23d  Novem- 
ber, ISTtt,  may  be  declared  to  be  simulated, 
framhiieut,  injurious,  illegal,  null  and  void, 
and  ihclpropcrty  therein dcscrilied  subjected 
tti  ti..'  just  claimsof  and  debts  due  yuur  orators 
BButoix-'iitid,  and  sold  to  pay  the  same;  and  tbat 
the  debf)  due  and  owing  to  your  orators  may 
be  duly  liquidated  by  proi>cr  decree  as  to  the 
Baid  defendants,  Lisso  and  Scheen,  aa  well 
as  to  the  other  defendants." 

Ot  ht-r  pniceedincs  of  a  similar  character  were 
instituted  ii gainst  the  same  defendants  at  about 
the  siimL*  lime  by  Henry  Bernlieim  et  al.,  Si- 
mon August  et  at.  and  i'harles  F.  Clafiin  et  al. 
Bills  identical  in  their  InngiuMre  with  those  of 
Cliiflin  &  Co.  were  filed  agaioat  defendants. 
They  were  afterwards,  by  an  agreement  of 
cniuisd  aud  tbeordcrof  the  court.  consolidated 
and  tried  lo^etbcr  as  one  cause.  In  these  cases 
thus  ('oii<«li(lated  there  was,  by  consent  of  all 
tbe  parties  in  open  court,  as  shown  by  the  rec- 
ord, entered  a  decree  on  January  1883. 
Tiiis  decree  declared — 

"Tbat  as  to  the  act  of  conveyance,  or  dation 
[383]  en  paiement,  recited  in  the  bills  of  complaint 
bfrciii  made  bv  the  df fendant,  John  H.  Scbeen, 
uniu  the  defendant,  Niincy  A.  Bradley,  his  wife, 
hv  act  pits-^ed  l^'fure  D.  H.  Hayes,  notary. 
Parish  of  Kcd  Itiver.  November 23(i,  1878.  and 
filed  for  record  and  rcconlcd  in  said  parish  in 
roiiveyancc  and  mortgage  Itooks  the  samcday, 
and  wlicn'of  a  ecrtilieil  copy  has  been  filed  as 
an  exhibit  licnin  November  26th.  1870,  and  is 
DOW  annexed  hireto  as  part  hereof,  be,  and  the 
eaiite  hereby  is,  in  all  things  revoked,  annulled 
aud  set  nf^ido,  and  the  property  therein  de- 
•cribed  and  pur|)orting  tbercoy  to  be  conveyed 
tn  said  Mrs,  Nancy  A  Bmdiey.  wife  of  John 
II  Scheen,  di-clarnl  to  have  ijeen  the  property 
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of  said  John  H.  Scbeen,  at  the  time  tbe  billsof 
complaint  herein  were  filed,  to  wit,  November 
18th,  1879,  and  la  hereby  subjected  to  the  just 
claims,  demands  and  judgments  of  tbe  com- 
plainants herein,  subject  to  provisions  herein- 
after made,  which  judgments  of  complaionnta 
herein  against  said  Julius  Lisso  and  John  H. 
Srhecn  in  Mlido  are  as  followB: 

"H.  B,  Clafiin  &  Co.  v.  Lisso  &  Scheen.  No. 
8883.  of  tbe  docket  of  tbis  court,  $9,580.14. 
wit))  interest  as  therein  set  forth. 

"H.  Bernheim  A  August  v.  Lisso  A  Scheen, 
No.  8880,  •665.88,  with  Interest  as  therein  set 
forth. 

"August,  Bernheim  &  Bauer  v.  Li.sso  & 
Scheen,  No.  8881,  $3,326.36,  with  interest  as 
therein  set  forth. 

"Ci^Io  &  Thayer  v.  Lisso  &  Scheen.  No. 
8822,  $2,298.67,  with  interest  as  therein  set 
forth. 

"And  it  la  further  ordered  that  any  mortgage 
claims  which  said  Hrs.  Scheen  may  have 
against  said  property  described  in  said  deed  of 
November  28,  1U78,  be,  and  the  same  are  herft* 
by.  reserved  for  further  decision." 

This  reservation  had  reference  to  a  claim  by 
Hrs.  Bradley,  the  wife  of  Scbeen,  under  a 
mortgage  which  she  asserted  on  the  property 
in  controversy,  filed  in  tbe  pro|)er  parishes 
where  the  land  in  question  lay,  where  tbey 
were  dulv  recorded,  namely,  in  the  proper  of- 
fice at  Bienville,  April  30, 1870,  and  that  of  the 
Parish  of  Red  River,  June  6,  1679.  After  the 
consent  decree  had  been  rendered,  Mrs.  Brad* 
ley  was  permitted  to  file  an  answer  and  cross-  [384] 
bill  against  complainants  in  the  original  suit, 
setting  up  her  claim  under  this  mortgage,  to 
which  there  were  a  demurrer  and  answer,  also 
replications.  On  the  19th  of  December,  1883, 
the  following  agreement  was  filed,  by  which 
the  case  came  on  to  be  heard  on  the  bills,  an- 
swers and  demurrers: 
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"CTaflin  et  al. 

V. 

Lisso  et  al. 

"To  save  tinie  and  expense  to  both  sides.  It 
is  agreed  that  tbe  complainants  may  withdraw 
their  replication  to  answer  of  Mrs.  Nancy  A. 
Bradley,  wife,  etc.,  filed  April  26tb,  1884.  and 
their  answer  to  said  Mrs.  Bradley's  cross  bill 
filed,  and  tbe  said  Mrs.  Bradley  may  withdraw 
her  replication  to  said  answer  (with  rights, 
however,  reserved  to  both^Mirties  to  renew  said 
pleadings  and  reinstate  tbe  Issues  as  hereinafter 
reserved),  and  tbat  complainants  may  flic  their 
annexed  demurrers  and  tbe  cause  may  be  aet 
down  on  the  bills,  answers  and  demurrers. 

"In  case  said  demurrers  are  overruled,  the 
answers  Hod  replications  above  mentioned  mav 
be  renewed  and  stand  restored  to  tbe  record, 
and  cause  proceed  on  traverse  and  issues  there- 
by made  as  If  they  had  not  been  withdrawn, 
the  object  of  tbis  at^reement  being  to  present  in 
the  simplest  and  least  expensive  manner  tha 
quesitons  ralscl  bysaid  demurrers. 

"Uec.  19tb,  '85. 

"  Kenoard,  Howe  &  Prentiss,  for  complain- 
ants. 

"W.  H.  Rogers,  for  defendants." 

The  decree  of  tbe  court,  rendered  on  Febru- 
aiy  6, 1886,  declared: 
"That  the  demurrers  of  the  complainants 
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herein  to  tbe  said  cross-bill  of  the  said  Mrs. 
Kaocy  A.  Bradley,  wife  of  Jobs  H.  Scbeeo,  be, 
aad  the  same  bereby  are,  sustained,  and  tbe 
aaid  cross  bill  dismissed. 

"It  Is  further  ordered  and  decreed  tbat  the 
lien,  privilege  and  preference  of  tbe  complain- 
ants  herein  on  the  property  or  its  proceeds  de- 
scribed in  the  conTeyance  thereof,  made  Nov- 
emt-er  8,  1878,  from  said  John  H.  Scbeen  to 
Baid  Nancy  A.  Bradley,  bis  vife,  by  act  before 
D.  H.  Hayes,  notary  public  for  the  Pariab  of 
Red  Kiver(which  conveyance  hafi  been  revoked 
as  to  the  complainants  by  tlic  decree  lierein  of 
January  22,  1883,  and  wbicb  property  has  been 
subjected  to  tbejudgmeDtsottbecompIainaDts 
in  said  decree  specially  detailed),  be,  and  are 
hereby,  recognized,  declared  and  made  execu- 
tory, and  are  adjudged  to  be  in  all  respects  su- 
perior and  paramount  to  all  and  any  mortgage 
claim  or  other  debt  or  demand  of  the  said  Mrs. 
Kancy  A.  Bradley,  wifeofs;iid  John  H.  Scbeen, 
set  up  in  this  cause,  and  are  declared  to  be  a 
first  lien,  privilege  and  preference  on  the  said 
property,  its  proceeds,  fruits,  revenues,  rents 
and  profits." 

It  is  from  this  decree  that  the  present  appeal 
br  l^irs.  Bradley,  wife  of  Scbeen,  is  taken,  and 
all  other  Questions  are  by  tbe  original  consent 
decree  ana  by  tbe  state  of  tbe  record  eliminated 
from  the  case,  except  tbat  which  concerns  the 
validity  of  tbe  mortgage  of  Mrs.  Bradley  on 
account  of  the  parnpbemal  property  which 
passed  to  her  husband,  for  which  tois  mortgage 
was  inscribed.  It  isnecessarv  to  add  tbat  in  the 
progresii  of  this  case  the  attacnments  which  bad 
been  issued  and  levied  on  tbe  property  in  ron* 
troversy  were  dissolved,  and  that  an  ordinary 
judgment  waarcndered  personally  ^gainst  Lisso 
and  Schcen  for  their  indebtedness  to  tbe  parties 

Slaintifl  to  this  suit.  It  is  therefore  clear  tliat 
leplaintiffo  derived  no  aid  In  establishing  their 
lies  upon  the  property  by  reason  of  these  a^ 
tachaicDts.  and  it  seems  to  l>e  conceded  in  the 
argument  of  counsel  that  txicb  lien  as  they  may 
have  commenced  with  the  filing  of  their  bills 
on  the  18th  of  November,  1879.  The  object  of 
those  bills,  it  will  be  observed,  was  to  set  aside 
the  conveyance  mode  by  Lisso  and  Scbeee  to 
their  wives,  of  November  23. 1878,  which  is  said 
to  be  a  dation  m  paiement  under  tbe  Louisiana 
law,  tbat  is,  a  proceeding  by  which  tbe  bus- 
band,  in  this  case,  conveyed  to  bis  wife  certain 
real  estate,  which  she  accepted  as  payment  pro 
tanto,  to  wit,  at  $10,000,  on  her  debt  against 
him  arisine  out  of  her  paraphernal  property 
(3861  came  Into  his  control;  aed  although  the 

subsequent  mortgage  iostituted  by  Mrs. 
Bcheen,  which  it  was  supposed  would  cover  the 
property  now  in  controversy,  had  been  re- 
corded 10  the  proper  parishes  April  30,  1879, 
and  June  6,  loTO,  which  was  in  one  Instance 
seven  months  and  the  other  nearly  six  montha 
before  tbe  bill  of  complaint  was  fifed,  no  refer- 
ence is  made  in  that  bill  to  this  mortgage  and 
no  attempt  made  to  have  it  declared  void  or  set 
floide.  hut  the  plaintiffs  were  content  to  take  a 
decree  setting  aside  the  first  conveyance  of  Nov- 
ember 28,  ifffi;  and  It  is  only  by  reference  to 
the  reservation  in  the  decree  tbat  any  notice  Is 
taken  of  the  mortgage  of  Mrs.  Bradley. 

As  there  is  no  answer  to  Mrs.  Bradley's  cross- 
bill, and  as  tbe  case  before  us  rests  altogether 
upon  the  sufficiency  of  tlic  allegations  of  that 
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bill  to  establish  her  right  under  Oiat  mortgage, 
we  moat  look  to  that  alone  to  determine  the 
question.  Mrs.  Bradley  sets  out  in  very  clia- 
tinct  terms  that  her  husband  at  various  times 
received  from  her  father  advancements  made  to 
her  and  from  her  estate,  which  are  specifically 
set  out  and  amount  to  the  sum  of  $39,331.38. 
for  which  she  claims  interest  at  the  rate  cj  five 
per  cent  per  annum.  By  the  law  of  Louisiana 
the  assertion  of  this  claim  of  a  wife  against  a 
busliaod  and  against  bla  property  is  an  ez  partt 
proceeding,  by  which  the  wife,  with  certain 
formalities,  makes  out  an  account  of  the  foun- 
dation of  her  claims  against  her  husband,  and 
has  it  recorded  in  tbe  proper  book  of  records  of 
the  palish  or  mrishes  n  here  the  lands  of  her 
hustend  lie.  iTniil  this  is  done  her  claim 
affecu  no  other  person,  and  this  act  of  recording 
what  is  called  a  monjiage  is  tbe  initial  proceed- 
ing by  which  tbe  claim  against  her  husband's 
property  is  made  effective.  But  after  it  is  so 
recorded  all  persons  are  bound  to  take  notice  of 
tbe  existence  of  the  claim,  as  though  tbe  bus- 
band  had  himself  executed  a  mortgage  to  his 
wife  to  secure  the  paymentof  thedeut.  What 
may  be  set  up  by  creditors  of  the  busl>and  or 
by  purchasers  of  his  real  estate  lo  defeat  the 
claim  thus  instituted,  it  is  not  necessary  to  in- 
quire in  this  case,  because  do  attack  is  made 
upon  the  justice  of  the  claims  of  Mrs.  Bradley 
against  her  husband  norupon  tbe  regularity  of 
tbe  pn)ccediQgs  by  which  this  mortgage  was 
instituted.  Ko  answer  being  filed  to  the  cross-  [387] 
bill,  the  statements  in  it  are  to  be  taken  as  true 
so  far  as  they  are  pertinent  to  the  auestion 
before  the  court  It  is  thus  admitted  b^'  tbe 
demurrer  to  tbe  bill  that  Scdeen  had,  pnor  to 
the  30th  day  of  April,  1879,  received  of  tbe 
paraphernal  and  dotal  property  of  Mrs.  Bradley 
cominc  through  her  father  the  sum  alleged  iu 
her  bill.  $29,^1.23,  forwhichbe  was  indebted 
to  her,  and  that  she  followed  the  course  pointed 
out  by  the  law  in  establishing  what  the  statute 
of  Louisiana  calls  a  mortgage  on  his  real  estat« 
to  secure  the  payment  of  tbat  indebic(lnes& 
No  fraud  is  alleged  by  appellees  In  regard  to 
this  transaction.  Nodenial  of  Its  truth  is  made 
in  tbe  record.  Some  attempt  hi  made  in  the 
way  of  argument  to  assert  the  priority  of  tbe 
appellees  because  their  attachment  was  levied 
upon  tbe  property  before  a  record  was  made  of 
appellant's  mortgage,  but  with  tbe  dissolution 
of  that  attachment  any  lien  which  could  depend 
upon  it  fell.  In  the  language  of  counsel  for  the 
appellees  in  this  case,  the  attachments  having 
been  dissolved  on  technical  grounds  only  judg- 
ment for  the  money  demand  was  rendered  in 
each  case  in  June,  18S0.  As  these  judgments 
were  rendered  long  after  the  recording  of  Mrs. 
Bradley's  mortgage,  they  could  out  effect  alien 
prior  to  hen,  ana  hy  the  dissolution  of  the  at- 
tachments no  lien  acquired  by  them  could  affect 
her  interest  at  all. 

Tbe  ground  on  which  tbe  iovalidity  of  this 
mortgage  is  asspited  by  apisellees  is  tbat  at  tbe 
time  Airs.  Bradley  had  it  inscribed  in  tbe  proper 
book  tbe  property  whs  her  own,  and  the  title  to 
it  was  in  her  by  reason  of  the  conveyance  made 
by  Scbeen  to  her  in  payment  of  his  debt  to  her. 
which  was  tbe  subject  of  the  controversy  be- 
tween tbe  parties,  and  which  was  set  aside  in 
the  consent  decree  rendered  January  22.  1888. 
It  is  asserted  in  argument  that,  because  tbe  title 
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Htd  ownership  of  tbat  property  was  la  her  at 
the  time  she  inscribed  the  morigiige  dow  in 
controversy,  sbecouldootiQ  such  a  proceediog 
create  a  valid  mortsage  on  ber  own  property; 
that  at  that  time  Scheen,  her  buabaDd,  against 
vbom  the  mortgage  lien  was  asserted,  bad  no 
title  or  interest  in  the  property,  and  tbat  there- 
fore the  proceeding  was  of  no  effect  Tbia 
proposition  la  earnestly  insisted  upon  by  coud- 

|3SS]  Bel,  and  seems  to  have  been  tbe  one  on  wbicb 
the  circuit  court  rested  its  decision  dismissing 
Mrs.  Bradley's  bilL  (27  Fed.  Rep.  420.)  We 
are  not  referred  to  any  clause  of  the  Code  of 
Louisiana  which  asserts  this  principle,  nor  have 
we  been  able  to  find  it  in  any  article  or  section 
of tbatcode.  Itseemstobecouns^'sinference 
from  tbe  general  state  of  the  law  coDcerning 
mortgages  and  tbe  title  to  real  estate.  Refer- 
ence IS  made  in  tbe  brief  of  coiinsel  tn  tbe  case 
of  Toaniend  v.  Miiler,  7  La.  Ann.  633,  and  to 
tbe  cases  of  Milter  v.  Sherry,  69  U  S.  2  Wall. 
248  [17:  8801,  and  Lvon  v.  Rohbini,  46  111.  879, 
which  are  also  mentioned  in  tbe  oinnlon  of  the 
Judge  who  decided  tbe  case  below:  but  these 
cases  only  concern  the  effect  to  be  given  to  a 
decree  rendered  in  favor  of  a  judgment  creditor 
setting  aside  a  prior  conveyance  of  tbe  debtor 
as  a  fraudulent  obstruction  in  tbe  way  of  tbe 
Judgment  creditor.  None  of  them  establish 
the  doctrine  contended  for  in  tbfs  case,  that  a 
person  who  has  received  a  conveyance  of  tbe 
legal  title  to  real  estate  from  bis  debtor  may  not 
institute  other  proceedings  against  tbat  debtor 
in  relation  to  the  same  property  to  strengthen 
hit  title  or  eslnbliah  bis  lien.  If  ft  is  bis  interest 
to  do  BO.  Tbat  this  may  be  done  under  the 
EngUsfa  svstem  of  equitable  Jurisprudence  is 
well  establisbed,  and  no  reason  can  be  seen, 
either  In  law  ortn  equity,  wby  a  party  who  has 
received  such  conveyance,  coming  to  see  that 
his  title  tbrougb  it  is  not  perfect,  tbat  tbe  con- 
veyance itself  may  be  void  or  voidable,  and  tbat 
thereby  he  may  lose  tbe  debt  or  consideration 
of  tbe  conveyance,  may  not  institute  any  pro- 
ceeding Icnown  to  the  law,  and  not  unjust  or 
inequitable,  I7  which  his  defective  title  mav  be 
strengthened  or  his  original  Hen  made  effect  ual 
and  establisbed  in  regard  to  the  property.  One 
of  tbe  most  common  instances  of  this  character, 
ve^  similar  In  its  nature  to  tbe  transaction  now 
under  consideration,  is  that  of  a  mortgagee 
who,  by  the  English  common  law,  was  treated 
as  hoMmg  tbe  legal  title  wiUi  an  equity  of  re- 
demption in  the  mortgagor,  but  who  accepts  a 
conveyance  of  that  equity  of  redemption  to 
himself  by  tbe  mortgagor  as  pavment  of  the 
debt  secured  by  tbe  mortgage.  In  such  case  it 
may  happen  that  the  mortgagor  has  created 
other  lieni  or  incumbrances  upon  the  property 

13091  tbeezecuUonof  tbemortgaireanrlfbat 

'  of  tbe  deed  conveying  to  tbe  mortgagee  tbe 
equity  of  redemption.  If  this  conveyance  of 
tbe  equity  of  redemption  is  to  be  treated  as  ab- 
solute payment  of  tbe  debt  secured  by  tbe 
mortgage,  which,  as  between  the  mortgagor 
and  mortgagee,  it  Is  intended  to  be,  then,  ibe 
mortgage  being  paid  off  and  discharged,  and 
of  no  further  effect,  the  parties  who  nave  ob- 
tained a  lien  sul»cquent  to  that  mortgage,  but 
prior  to  the  sale  to  tbe  mortgagee,  wotild  find 
their  lien  to  be  a  prior  incumbrance  upon  tbe 
property,  and  superior  to  the  title  conveyed  hy 
tbe  mortgagor  to  the  mortgagee.  To  prevent 
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this  injustice,  equity  has  established  the  prin- 
ciple tnat  by  holding  tbe  possession  of  bis 
mortgage,  and  not  malcing  any  release  or  siuis- 
faction,  be  may  continue  to  have  tbe  bcaetit  of 
that  mortgage  as  a  lien  prior  to  that  of  the 
parties  whoae  rights  have  intervened,  and  thus 
be  takes  tbe  title,  which  is  intended  to  be  a  dis- 
cbarge of  that  debt  as  between  bira  and  his 
debtor,  while  he  holds  tbe  mortgage  itself  to  be 
so  far  alive  as  to  protect  him  against  tbe  subse- 
quent incumbrances  on  bis  own  huid.  The 
analogy  of  tbat  principle  of  equitable  jurispru- 
dence to  the  case  before  us  is  obvious.  In  Ijotb 
cases,  because  equity  requires  it,  tbe  common- 
law  doctrine  of  merger  of  the  two  titles  docs  not 
occur.  In  favor  01  tbe  party  whose  interest 
would  otherwise  suffer,  they  are  both  kept 
alive.  In  this  case  tbe  mortgage  wbicb  the  law 
gave  Mrs,  Bradley  on  ber  husband's  real  estate 
for  her  money  w  hicb  came  to  bis  bands,  though 
not  registered,  was  not  merged  in  the  simulated 
and  fraudulent  title  conveyed  by  her  bii^'hand 
as  dation  en  paiement.  Forbe*  v.  MoJ'att,  18 
Ves.  Jr.  884;  Mutf&rd  v.  PeUrton,  35  X.  J.  L. 
127:  Matlffry  v.  Hxtdieock,  29  Conn.  127;  Sl-^nm 
V.  OaUin,  23  Vt.  137;  Wickeraliam  v.  R  cte4,  1 
Iowa,  413. 

By  tbe  Code  of  Louisiana,  article  3319  (3387): 

"Tbe  wife  ba.'i  a  legal  mortgage  on  the  prop- 
erty of  ber  husband  in  tbe  following  cases: 

"1.  For  the  restitution  of  her  dowry,  and  for 
tbe  reinvestment  of  tbe  dotal  property  sold  by 
ber  husband,  and  wbicb  she  brought  in  mar- 
riage, reckoning  from  the  celebration  of  the 
marriage. 

"2.  For  tbe  restitution  or  reinvestment  of  1 
dotal  property,  which  came  to  ber  after  the 
marriage,  either  by  succession  or  donation, 
from  tbe  day  the  succession  was  opened  or  tbe 
donation  perfected. 

"8.  For  the  restitution  or  relmbuniement  of 
her  paraphernal  property." 

We  understand  this  article  as  declaring  tbe 
existence  of  such  mortgage  or  lien  from  the 
time  when  tbe  dotal  or  paraphernal  proi^crty 
of  tbe  wife  was  received  by  the  hiis>i:iiid. 
Scheen  v.  Ckuffe,  86  La.  Ann.  220.  Certainly 
such  is  the  meaning  of  the  article  as  between 
tbe  husband  and  wife.  But  as  to  other  parties, 
it  is  declared  by  section  3347  tbat  "no  mort- 
gage or  privilege  shall  hereafter  affect  third 
parties,  unless  recorded  in  the  parish  where  the 
property  to  be  affected  is  situated;"  and  by  sec- 
tion 3349,  tbat  when  the  evidence  of  such'  legal 
mortgage  eziftting  in  favor  of  a  married  woman 
shall  not  exist  in  writing,  then  "a  written  state- 
ment, under  oath,  made  by  tbe  married  woman, 
her  husband,  or  any  other  person  having 
knowledge  of  all  the  facts,  setting  forth  tbe 
amount  due  to  tbe  wife,  and  detailing  all  the 
facts  and  circumstances  on  which  her  claim  is 
based,  shall  be  recorded." 

Tbe  appellant  in  this  case  having  this  undis- 
puted right  of  mortgage  for  the  |39.321.2iJ  set 
out  in  her  bill,  and  perceiving  that  it  might  Iw 
lost  either  by  the  fraud  of  ber  husband  in  mak- 
ing tbe  conveyance  to  ber  or  by  some  other  im- 
perfection, by  which  it  did  not  transfer  to  her 
a  clear  title  to  the  property  mentioned  in  the 
conveyance,  resorted  to  ber  original  right  of 
mortgage  against  tbe  property,  which  she  un- 
dertook to  make  effectual  hy  recording  it,  as 
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the  Uw  required.  Id  tbe  parishes  wberetbe  reil 
estate  lay.  She  thus,  as  in  ibe  case  of  tbe 
mortgage  meutloned  in  the  English  equft;^  ju- 
risprudence, reverted  to  her  origioal  ngbt, 
which  was  prior  to  all  the  convejaoces  and  all 
tbe  suits  about  this  property  set  out  Id  this  rec- 
ord; and  as  it  was  iDscrflied  before  any  Hen 
accrued  to  the  appellees  on  that  property,  or 
any  right  to  appropriate  it  to  the  payment  of 
that  debt,  it  Is  not  perceived  why  her  mortgage 
does  not  constitute  a  prior  and  superior  dum 
to  theirs. 

There  is  found  running  through  the  whole 
391]  of  this  record  an  attempt  to  control  the  action 
of  the  circuit  court  of  the  United  States  In  the 
case  by  the  iatroduction  of  proceedings  had 
in  tbe  local  court  of  Louisiana,  which  would 
have  undoubted  Jurisdiction  if  It  were  not  for 
the  prior  commencement  of  proceedings. in  the 
circuit  court  in  the  present  case.  These  state 
court  proceedings  orifrlnated  in  a  surrender  by 
Lisso  and  Scheen  of  all  their  property  of  what- 
ever description  for  the  beneflt  of  all  their  cred- 
itors, after  tbe  proceedings  io  this  case  had 
been  commencea  and  the  appointment  by  the 
Tenth  District  Court  of  the  Parish  of  Red  River 
of  a  syndic,  namely,  Christopher  ChaCfe,  Jr., 
to  take  charge  of  all  their  assets,  convert  them 
Into  money,  and  pay  it  out  on  the  debts  of  the 
firm  of  Lisso  &  Scheeo.  In  that  proceeding, 
which  of  course  could  not  oust  the  circuit  court 
of  tbe  United  States  of  its  jurisdiction  to  pro- 
ceed in  the  present  case  already  before  it,  Mrs. 
Bradley  filed  her  claim  under' the  orii^oal  da- 
tion  en  pairment  made  by  Scheen  to  her,  and 
her  moilgage,  the  some  that  is  in  controversy 
here,  asserting  the  superiority  of  her  claim  on 
the  real  estate  in  controversy  iii  this  suit  against 
tbe  svndic  and  the  creditors  whom  he  repre- 
sented. That  case,  so  far  as  Mrs.  Bradley  was 
concerned,  followed  very  much  the  same  course 
as  tbe  present  case,  and  it  came  twice  before 
the  Supreme  Court  of  Louisiana.  Tbe  first  of 
these  cases,  that  of  Chqffe  v.  Scheen,  is  reported 
In  34  La.  Ann.  884.  TTie  question  there  had 
relation  to  the  validity  of  the  same  conveyance 
by  Scljcen  to  bis  wife  as  a  dation  en  paiement, 
iu  which  the  court  declnred  that  conveyance  to 
be  void  in  the  following  InnguaEre: 

"For  these  reasons,  and  after  thorough  and 
proloneed  study  of  the  question,  and  of  all  the 
law  and  the  facts  bearing  on  it,  we  are  forced 
to  the  conclusion  that  this  act  of  Riving  in  pay- 
ment was  null  Bud  void  and  without  effect  as 
to  tbe  creditors  of  J.  H.  Scheen." 

But  the  court  in  that  case  declared  that  what- 
ever other  clnims  Mrs.  Scheen  may  have  airainst 
ber  husband.  J.  H.  Scheen,  are  reserved  to  her 
with  the  right  to  prosecute  them  in  sacb  mode 
and  manner  as  tbe  law  may  provide.  Subse- 
r39X]  quently  Mrs.  Scheen  did  prosecute  In  the  Dis- 
trict Court  of  the  Parish  of  Red  River  her 
claim  under  the  mortgage,  which  is  now  the 
subject  of  controversy,  and  that  case,  which 
also  went  to  the  Supreme  Court  of  Louistnna, 
and  is  reported  in  86  La.  Ann.  217,  was  decided 
in  her  favor  as  to  tbe  validity  of  tbe  mortgage. 
Tbe  court  says:  "The  greater  part  of  the  lo- 
debtednesfl  claimed  grows  out  of  the  husband 
collecting  and  using  the  moneys  realized  on 
promissory  notes  taken  on  the  sales  of  lands, 
and  alleged  as  stated,  to  have  been  donated  to 
tbe  plaintiff.  *  Tbe  court  snvs  further:  "Tbe 
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TBlidity  of  these  donations  b  not  questioned  br 
tbe  donor  nor  his  heirs,  nor  his  creditors,  and 
we  cannot  perceive  any  right  in  tbe  creditors 
of  Scheen  to  raise  such  objection.  It  Is  sufH- 
cient  that  tbe  husband  received  or  collected  ttie 
funds  in  question  as  agent  of  his  wfj^  and  un- 
der color  of  Uie  right  claimed  by  ber  and  rec- 
ognized by  him."  "The  most  serious  contest," 
says  tbe  court,  "Is  in  regard  to  the  legal  mort- 
gage claimed.  One  of  the  grounds  was  that  it 
was  not  inscribed  prior  to  the  Ist  of  January, 
ia?0."  To  this  the  court  replies  "that  the 
omission  10  register  at  that  time  only  deprived 
the  mortgage  of  force  with  respect  to  third 
persons,  who  at  that  date  had  mortgages  or 
pledges  upon  the  property  of  the  husband  that 
are  so  far  superior  to  the  claims  of  the  wife. 
So  far  as  relates  to  the  husband  and  his  prop- 
erty, the  mortgage  In  favor  of  the  wife,  if  there 
existed  one,  continued  to  exist  without  regis- 
try, and  if  recorded  sDbsequently  took  effect  as 
to  third  persons  from  tbe  date  of  its  registry. 
Tbe  evidence  of  plaintiffs  legal  mortgage 
against  her  husband  was  recorded  in  the  Parish 
of  Red  River  In  1879,  and  Its  effect  upon  the 
immovables  in  that  parish  surrendered  by  tbe 
insolvent  was  properly  recognized  by  the  judg- 
ment." There  was  then  considered  a  question 
as  to  tbe  registry  in  tbe  ParisU  of  Bfeuvillo, 
which  seems  not  to  have  been  proved,  and 
which  WAS  left  open  for  further  consideration. 
Although  the  direct  question  of  the  effect  of 
the  prior  conveyance  of  Scheen  as  dation  en 
paiement  is  not  referred  to  In  (his  last  report, 
it  is  obvious  that  the  whole  case  was  a  proceed- 
li^in  tbe  Tenth  District  Oourt  of  the  Parish 
ofTled  River  in  regard  to  the  rights  of  the  syn- 
dic Chaffe  In  this  property;  and,  in  the  one  [803] 
case,  that  part  of  it  which  related  to  the  dation 
en  paiement,  the  court  in  the  first  of  theso  re- 
ports declared  that  conveyance  void,  but  remit- 
ted Mrs.  Bradley  to  her  rights,  if  sbie  had  nnv, 
under  the  mortgage  inscribed  April  80th,  1879; 
and  that,  when  tbe  proceedings  to  enforce  that 
right  came  before  the  same  court,  it  declared 
the  mortirnge  to  be  valid  for  all  property  within 
the  parish  where  It  was  recorded.  It  must 
necessarily  have  considered  the  effect  of  the 
previous  convcvftnce  in  payment  which  it  had 
set  aside,  upon  the  mortgage  it  now  declared 
to  be  valid.  It  can  hardly  l>e  believed  that  if 
that  prior  conveyance  constituted  any  lawful 
obstruction  to  the  right  of  Mrs.  Bradley  to  re- 
cord and  assert  her  mortgage,  which  the  court 
said  had  existed  long  prior  to  any  of  these  pro- 
ceedings as  tietwecn  her  and  ber  husband,  and 
which  was  made  effectual  when  it  was  record- 
ed, it  would  not  have  been  considered  and  re- 
ferred to.  It  is  a  fair.  If  not  a  necessary,  infer- 
ence from  these  two  cases,  that  the  counsel  en- 
gaged in  them  and  the  court  which  decided 
them  did.  not  perceive  In  the  conveyance  of 
Scheen  to  his  wife  anything  which  defeated 
her  right  to  the  mortgage  for  her  dotal  or  para- 
phernal property.  Tbe  questioa  as  to  the  va- 
lidity of  that  mortgage,  after  tbe  court  had  aet 
aside  the  conveyance  as  dation  m  paiement, 
was  precisely  the  same  as  the  one  in  the  circuit 
court  of  the  United  States,  whose  decree  we 
are  called  to  revise,  and  we  think  we  an  safe 
in  following  the  decision  of  the  Supreme  Court 
of  Louisianaon  the  same  facts  under  r.ouisiana 
law.   Tbe  result  of  these  coutidenitions  is, 
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SAM  KLEIN  ETAL.,  as  Friebbro,  Ei.Eni 
&  CoitPAHT,  Pigs,  in  Err,, 
«. 

SOLOMON  HOFFHEIMER  n  al..  ab 
HorFHEucER  Bbos. 

iSee  8.  C.  Beporter's  «d.  SBT-flni) 

StattmenU  of  vei^or,  when  evidence — aete  and 
deelarattons,  when  ree  ffeatcs ^burden  of  proof 
— immttteriat  teetimon)/~frttud  vpoH  ored- 
Uors — damages  for  eonvertion. 

I.  OnewbohaasoMhltlDtarOBt  in  property  Ofto- 
not  b7  hie  own  Bubsequenc  ataUmeota  of  the 
nature  of  the  trannctloa  defeat  the  title  he  bos 
tranflferred;  yet  If  bla  Htatementa  are  madelD  tbe 
presence  of  one  of  tbe  defCDdanta,  wbo.aapart- 
nen.  were  the  purchasers  of  the  property,  who 
concurs  In  auch  statemcDtB,  they  are  admisHlble 
ainiinst  bim  and  bis  partners.  In  an  action  to  sub- 
ject tbe  property  or  Its  avallfl  to  the  debt  of  a 
creditor  of  the  seller,  on  tbe  grouod  that  tbe 
bhIc  was  f  raudulrat  as  to  creditors. 

t.  Where  nn  assignment  of  notes  and  nccounta 
belongtnfr  to  an  InaolTeDt  debtor  wns  a  part  of  a 
transaction  by  wblch  bis  whole  property  was 
dtetrtbuted  to  oertain  of  his  oredltors  in  fraud  of 
the  othen,  whatever  was  said  or  done  by  any  of 
tbe  parties.  In  the  traosaetlon.  or  by  one  of  tbe 
aseifrnees,  in  furtberanoe  of  the  tvUHOtiont  ia 
part  of  the  r«s  geiCad  and  is  erldanoe  against  all 
of  kuoh  parties. 

t.  Where  one  of  tbe  Ann  to  whlidt  mA  choees  in 
action  were  assigned  testified  that  be  knew  at 
the  time  ot  tbe  traoaaotlon  that  the  assignor  was 
iDflolvoot,  and  that  be  received  all  or  nearly  all 
of  tbe  notes  and  accounts  due  the  assignor  In 
paymmt  of  tbe  debt  of  bis  firm,  it  was  not  error 
tor  tbe  court  to  cbsrge  that  tbe  burden  of  proof 
was  upon  the  Orm  to  show  tbe  fairness  of  the 
transaction,  although  In  thoir  answer  as  defend- 
ants tbey  denied  having  any  property  of  tbe 
debtor. 

C  Teatimony  wbloh  is  Immaterial,  and  wblcb 
oould  have  done  tM  barm,  is  not  grouod  of  re- 
versal. 

t.  It  was  not  error  for  tbe  ooort  to  charge  :Uie 
Jury  that,  under  the  clreunistanees,  if  defendants 
took  more  of  tbe  debtor's  property  than  what 
appeotsd  to  be  veuonablr  wortb  tbe  amount  of 
ttaelr  debt,  It  was  a  fraud  upon  the  other  ored. 
Itors. 

A,  Where  defendants  fraudulently  converted 
notes  and  accounts,  tbe  property  of  an  Insolvent 
debtor,  tbey  are  liable  to  a  creditor  of  the  latter 
not  only  for  tbe  money  oollected  on  suob  notea 
and  accounts,  but  for  the  value  of  tboae  which 
remain  lo  their  hands,  not  enaedlng  tbe  amount 
of  the  creditor's  debt. 
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rr  ERROR  to  fbe  Orcnit  Court  of  the  UnKed 
Butet  for  tbe  Northern  District  of  Texas  to 
feview  %  Judgment  in  favor  of  plaintiffs  against 
nniisbees  for  property  and  inoDeT  in  their 
Sands  of  plaintiffs'  debtor.  Affirmed. 

Tbe  facta  are  stated  in  the  opinion. 
US  C.  8.  17.  B..  Book  88. 


Meurt.  BL  F.  Morrla  and  Leo  N.  Leti 
for  plaintiff!!  in  rrror. 
Mr.  Ooor^e  Hoa^ly  for  defendants  in  error. 


Mr.  Juetiee  Miller  delivered  the  opinion  of 
tbe  court:  ia«Ri 
This  Is  a  writ  of  error  to  the  CiTCuit  Court  l*'<"»J 
for  the  Northern  District  of  T«.n. 

Hoffbeimer  Brothers  brought  suit  In  tbe 
District  Court  of  Dallas  County,  Texas,  for  a 
debt  of  $11,320.79,  agaiDSt  Strauss  &  Levy,  of 
that  place,  a  firm  composed  of  A.  Strauss  and 
J.  J.  Levy,  in  which  suit  they  applied  for  and 
Obtained  a  writ  of  jramlabment  against  Frie- 
bcrp.  Klein  &Co..  who  were  residents  of  the 
same  couDty  and  doing  business  in  Dallas. 
This  writ  was  servpd  upon  Frieberg,  Klein  A 
Co.  through  Joseph  Seiosheimer,  a  member  of 
the  firm,  in  the  County  of  Galveston,  on  the 
IStli  day  of  August,  1885.  The  writ  required 
the  garnishees  to  answer  upon  oath  "  what.  If 
any ,  they  were  indebted  to  said  Strauss  &  Levy, 
ana  were  when  this  writ  was  served  upon 
them,  and  what.  If  aoy,  effects  of  said  Stratisa 
they  have  In  tlieir  possession,  and  what  when 
the  writ  was  served."  To  this  they  made  tbe 
following  answer  on  nath : 

" Now  come  Frieberg,  Klein  &  Co.,  gar- 
nishees herein,  and,  answering  the  writ  of  gur- 
nishment  heretofore  served  anon  them,  say 
that  they  are  not  now  indebted  to  Strauss  ft 
r^evy,  or  either  of  them,  snd  were  not  when 
thi.s  writ  wns  served;  that  they  have  no  effects 
of  Strauss  &  Levy,  or  either  of  them.  In  iheir 
possession,  and  bad  none  when  this  writ  was 
served;  that  they  know  of  no  porsoo  Indebted 
to  Strauss  &  Tjcvy,  or  either  of  them,  or  who 
have  in  their  possession  effects  belonging  to 
Strauss  &  Tjcvy,  or  either  of  them." 

This  answer  was  controverted  by  Hoffheinier 
Brothers,  who  took  issue  upon  it  by  a  plea  |369] 
which  alleged  that  said  garnishees  "combined, 
colluded  and  confederated  together  with  said 
Strauss  &  Levy  for  the  purpose  and  with  tbe 
intent  to  hinder,  delay  and  defeat  the  creditors 
of  said  Strauss  &  Levy  In  the  col  lection  of  their 
debts,  and  that  In  furtherance  of  said  combina- 
tion, at  said  time  and  with  the  intent  aforesaid, 
said  garnishees  secretly  and  covinously  pro- 
cured and  received  from  said  Straus.^  &  Ixvj 
all  the  books,  acronnts,  notes,  choses  In  action 
and  other  evidences  of  indebtedness  then  owing 
to  said  Strauss  &  Levy  by  divers  and  sundry 
persons  to  these  plaintiffs  unknown,  but 
amounting  In  the  aggregate  to  about  the  sum 
of  thirty-two  thousand  dollars,  and  that  said 
garnishees  thereafter  immediately  commenced 
Xo  collect  said  claims,  pretending  to  be  owaiera 
thereof.  These  plaintiffs  are  not  informed  as 
to  the  amount  of  such  claims  which  had  been 
collected  by  said  garnishees  at  the  time  said 
writs  of  garnishment  were  filed  herein,  but 
they  are  Informed  and  believe  that  at  the  time 
the  writs  of  garnishment  were  served,  as  well 
as  at  the  time  the  said  answers  were  filed,  said 
garnishees  had  then  collected  a  very  large 
amoont  upon  said  clalm»— It  Is  believed  more 
than  sufficient  to  pay  off  and  discharge  the 
claims  of  them  plaintiffs  against  said  Strauss 
A  Levy— and  that  the  said  garnishees  then  had 
and  still  have  the  money  so  collected,  and  that 
said  garnishees  then  had  In  their  possession 
Mid  chims  not  so  collected  by  them.*' 
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The  case  was  afterwards  transferred  to  the 
circuit  court  of  the  United  States,  and  the  plain- 
tiffs liaviDg  obtained  judgment  against  Slrausa 
&  Levy  for  the  sum  of  $11,767.15,  a  trial  was 
bad  in  that  court  before  a  jury  on  the  is-suca 
made  lietwcen  Hoffheimer  Brothers  and  Fric- 
berg,  Klein  &  Co.,  garnishees.  In  that  trial 
the  jury  returned  a  verdict  in  favor  of  the 
plaiotiffs  for  the  sum  of  $11,339.79,  and  the 
court  rendered  judgment  u|ioq  thai  verdict, 
and  declared  that  when  it  should  be  paid  or 
collected  it  should  constitute  a  credit  for  that 
iimount  on  the  judgment  in  favor  of  plaintiffs 
figiiiiist  SIrauss  &  Levy.  It  is  to  reverse  this 
judgment  that  the  garnishees,  Fricberg,  Klein 
&  Co.,  have  brought  the  prfscnt  writ  of  error. 
The  errors  assigned  relate  to  the  admission 
1 370)  of  evidence  against  objeclioosof  plafntifTs  in 
error,  and  to  the  charge  of  the  court  to  the 

i"ury,  and  to  the  refusal  to  charge  as  requested 
ly  them.  A  bill  of  exceptions  was  tiiken  which 
purports  to  give  the  proceedings  on  the  (rial, 
and  which,  while  it  does  not  expressly  state 
that  it  inchides  all  ll>o  lestimooy  given  in  the 
case,  is  prol>ablya  correct  statement  of  all  tliat 
was  snifi  and  done  perliaeut  to  the  issues  now 
presented. 

It  appears  from  thia  bill  of  exceptionv  that 
Strauss  &  Levy  were  engaged  in  Dallas  as 
wholesale  dealers  in  liquors  and  cigars  on  the 
lOlh  day  of  August,  1886,  and  were  at  tliat  time 
seriously  embarrn^ed  !□  their  business;  that 
Frielwrg,  Klein  &  Co.  were  also  wholcs.nle  deal- 
ers, in  Oulvestnn,  Texas,  with  a  house  in  D»t< 
las:  that  Strauss  &  l^e\y  were  indebted  to 
Frielwrg,  Klein  &  Co.  by  notes  and  accounts 
in  the  prnbablesiim  of  about  $15,000;  and  that 
on  the  lOtb  day  of  August  aforesaid,  just  aflpr 
dinner,  Klein  was  in  the  ofQce  of  Strauss  & 
Levy,  when  Mr.  Bradford,  a  lawyer,  came  in. 
He  had  a  paper  in  his  hand,  and  demanded  pjiy- 
roent  of  them  of  a  claim  not  then  due.  They 
.said  they  would  pay  it  when  due,  and  Bradforii 
?alk(Hl  aliout  suiug  ihem.    Klein  savs  he  knew 
that  IJniilford  was  the  attorney  for  the  Brad- 
street  Commercial  Agency,  and  he  liecame 
alarmed,  and  demandeil  payment  for  the  debt 
due  his  linn.    They  told  bira  they  had  no  mon- 
ey, hut  fliey  bad  notes  and  accounts  which  they 
ns'^iiriicd  lo'Frietierg,  Klein  &  Co.  in  payment 
of  llieir  (k- lit  on  bis  demand.    The  notes  and 
accounts  were  assigned  to  Fric-bcrg.  Kk-in  & 
Co.  by  a  written  instrument  in  wliirli  St]  ;mss 
&  I<i:vy  ii:^signed  and  iran-sferred  to  FiiclKirg, 
Klein  I.V:  Co.,  in  full  payment  and  satisfaction 
of  tbeir  Indebtedness  to  that  firm  of  the  sum  of  > 
$1-1,789,  "all  of  our  aerounis  mentioned  on  a  ; 
sheet  ai  tarhcd  marked  A,  and  the  notes  now 
held  by  Fi  ieberg.  Klein  &  Co,  as  collateral  se-  ; 
curity.  besides  the  notes  this  day  handed  Mr. 
Klein  in  person,  which  notes,  with  aforumen-  ; 
tioncfl  iiceouuts,  amount  in  the  aggregate  to  the  ' 
estimated  value  of  $15,000."  This  instrument  i 
ift  d;tled  the  Siirne  day,  August  the  10th.  Mr. 
Klein  stales  that  lale  on  the  night  of  the  IQIh  a  i 
Mr.  lihinehart  came  to  his  house  and  showed  i 
bim  a  telegrani,  and  stated  that  Straussand  Le-  i 
TV  were  outside  and  wanted  to  know  what  to  do  i 
1 371 1  about  tlieir  business  matters.   At  their  solid-  1 
taiion  be  went  with  Ihem  to  tlie  residence  of  i 
Mr.  Ij.  M.  Crawford,alnw\er,aftproneo'clock  I 
In  the  morning  of  the  lltb.    Mr.  Crawford  i 
■aid  that  his  papers  were  ready,  and  he  was  go-  i 


ing  to  attach.  It  appears  tbat  during  that 
night  papers  were  prepared  for  attachment  fa 

fav-or  of  several  creditors  living  in  tbe  Town  of 
Dallas.    Among  these  nttacbtug  creditors  were 
Marx  &  Kempncr,  Addie  Loweostein,  Oliver  & 
Grictrs,  and  perhaps  others.    The  order  in 
which  these  attachments  should  be  levied  or 
issued  so  as  to  give  priority  among  themselves 
was  deiermined  durini;  these  Interviews,  in  all 
of  which  Mr,  Klein  took  an  active  part,  direct- 
ing himself  tbe  displacement  of  this  order  of 
priority  in  one  case  to  the  dissatisfaction  of 
Strauss  and  Levy  when  they  found  it  out,  who 
thus  found  some  of  their  own  friends,  whom 
they  intended  to  make  sate  by  these  attach- 
ments,  postponed  to  some  others;  and  it  is  ob- 
vious from  the  testimony,  that  Klein,  and 
Strauss  and  Levy,  and  Crawford,  tbe  lawyer, 
and  some  of  the  other  parties  to  those  suits  sat 
down  during  that  tiight  and  morning  and  ar- 
ranged for  the  issuing  of  attachments  sufficient 
in  amount  to  absorb  all  the  property  owned  by 
Stniuss  &  Levy,  and  that  Hoftheimer,  and  per- 
haps many  other  creditors,  were  left  without 
protection  and  without  any  means  of  making 
their  debts,  so  tbat  between  the  time  when 
Bradford,  tbe  lawyer,  made  his  demand  that 
evening,  after  dinner,  and  daylight  next  moro> 
ing,  all  the  as.sots  of  the  partnership  of  Strauss 
&  Levy  had  been  divided  between  the  parties 
who  met  that  night,  and  that  not  by  any  assign- 
ment, but  by  a  contrivance  by  which  Frleberg, 
Klein  &  Co.  got  tbe  choses  in  action,  whether 
notes  or  accounts,  due  to  Strauss  &  Levy,  and 
tbe  risible  property  was  secured  to  the  other 
persons  engaged  in  the  transaction  bv  attach- 
ments issued  with  the  couseoiand  active  assist- 
ance of  Strauss  &  Levy,  and  apportioued 
among  these  different  parties  in  accordance 
w  itb  an  arrangement  which  met  tbe  assent  of 
all  of  them.    It  will  be  observed  that  in  the  re- 
ply of  Hnffheimer  &  Co.,  by  which  they  took 
issue  on  the  answers  of  the  garnishees,  tbsy 
state  that  prior  to  the  service  of  the  writof  gar- 
nishment -said  gnrnisbees  combined,  colluded 
and  confeilerated  together  with  sjdd  Strauss  &  |3781 
Levy  for  tbe  purpose  and  with  tlie  intent  to 
delay,  defeat  and  binder  tbe  creditors  of  said 
Strauss  A  Levy  in  the  collection  of  their  debts; 
and  the  (piostion  which  came  before  the  jury 
for  trial  turned  upon  the  truth  of  this  allega- 
tion.   TheR'  is  much  other  testimony  in  the 
l)ill  of  exceptions  showing  the  interference  of 
Klein,  and  occasionally  olone  of  his  partners, 
In  the  proceedings,  by  which  this  comblnatioD 
or  conspiracy  was  carried  out.   Whether  it  Is 
sufficient  to  establish  it  or  not.  it  was  for  the 
jury  to  say,  if  tiiey  were  properly  instructed, 
and  if  no  improper  testimony  was  admitted.  It 
is  ohviouf:  that  there  is  sufficient  testimony  to 
justifv  a  jury  In  the  inference  that  Mr.  Klein 
was  tbe  presiding  genius  in  tbe  appropriation 
and  distribution  of  the  assets  of  Strauss  ft  Lery. 

Before  we  come  to  the  matters  on  which  the 
a-ssignmcnts  of  error  are  made,  it  is  proper  to 
moke  one  or  two  things  a  little  more  clear  tban 
tbey  seem  at  first  sight.  The  transfer  of  the 
notes  and  accounts  of  Strauss  &  Levy  to  Frie- 
bi-rg,  Klein  &  Co.  was  not  an  asrignment  to 
secure  payment  of  the  debt  of  tbe  former  to 
tlie  latter,  but  it  purports  upon  its  face  to  be, 
and  was  treated  by  the  parties  throughout  as, 
an  absolute  sale  of  tbose  notes  and  accounts  in 
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fall  satisfaciloD  of  the  debt  due  by  the  IdsoIt- 
ent  firm.  The  cue  ia  Dot  to  be  treated,  there- 
fore, in  its  snbseoueDt  coosideratioa,  aa  one  In 
wbicb  Frieberg,  Kleio  &  Co.  held  these  notes 
•ltd  McouDta  security  for  their  debt,  but  as 
MM  In  whtcb  they  became  the  ownen  of  them 
aheolutely.  If  the  tnuisBCtlon  was  fair  aod  hon- 
m. 

Another  point  to  be  considered  U,  bow  far 
this  transfer  or  assinimeat  of  the  notes  and  ac- 
counts was  a  pan  of  tbe  traosactioa  by  which 
the  whole  property  of  tbe  insolTent  firm  of 
Strauss  &  Levy  was  appiopriatcd  during  the 
twelve  or  fifteen  hours  within  which  tbe  mat- 
ter was  completed.  It  is  earnestly  iosisted  by 
counsel  for  ptaiotiffa  in  error  that  the  transac- 
tion between  Klein  and  Strauss  &  Levy  in  the 
afternoon  of  the  10th  was  totally  distinct  from 
those  which  took  place  that  nl^t  in  rQgard  to 
the  attachments,  aod  that  therefore  nothing 
said  or  done  by  Strauss  or  Iievy,  or  by  any  oi 
the  parties,  or  their  agenta,  whose  attachments 
were  levied  after  the  execution  of  the  paper 
transferring  the  notes  and  accounts  toFriebprg, 
(373]  Klein  &  Co.,  can  be  used  as  evidence  against 
the  validly  of  that  transfer.  If  the  entire  pro- 
ceedings of  that  afternoon  and  night  are  to  be 
considered  as  one  transaction,  intended  to  dis- 
tribute tbe  assets  of  Strauss  A  Levy  to  certain 
creditors  to  the  exclusion  of  others,  then  what- 
ever was  aaid  or  done  by  any  of  those  parties 
in  r^rd  to  that  transaction  is  evidence  against 
all  of  them,  and  the  acts  of  Mr.  Klein  in  fur- 
therance of  this  combination,  thoueh  some  of 
them  may  have  occurred  after  he  had  obtained 
tbe  transfer  of  a  part  of  the  assets  of  Straussft 
Levy  to  himself  and  partners,  must  be  consid- 
eredas  part  of  the  radiate.  We  are  of  opinion 
thatthe  short  time  consumed  in  the  whole  trans- 
action.the  active  interference  of  Mr.  KIclu  in  all 
its  stages  sod  in  securing  priority  for  certain 
friends  of  lils,  aod  of  Strausa  &  Levy  in  the  at- 
tachments, and  tbe  fact  that  the  whole  prop- 
erty of  the  insolvent  debtors  was  intended  to  go 
to  certain  individuals  to  tbe  exclusion  of  others 
by  consent  of  tbe  parties  engaged,  constituted 
one  transaction,  in  which  Mr.  Klein's  acts  and 
doinin  were  part  of  the  ret  geata,  and  as  such 
axe  admissible  evidence. 

With  these  principles  in  view  we  approach 
tbe  assigDmcnts  of  error,  the  first  of  which  re- 
lates to  tbe  Introduction  of  testimony  objected 
to  by  defendants  below.  The  testimony  of 
John  W.  Edmondaon,  who  was  in  tbe  employ 
of  Harx  &  Kempner,  one  of  the  firms  whose  at- 
tachments were  included  in  tbe  proceediogs 
we  have  mentioned,  stated  that  the  suit  and 
attachments  of  Marx  &  Kempner  were  filed  by 
the  authority  of  Klein,  and  that  Klefn,  Btrauss 
and  Levy,  and  Crawford,  the  attorney,  bad 
told  him  so.  He  also  said  that  in  September, 
1885,  be  bad  a  conversation  with  Strauss  and 
Levv,  at  which  Klein  and  Harx  were  present. 
In  that  conversation  Stmuss  and  Levy  said  they 
had  received  from  Hoflfaeimer  Brothers  on  the 
lOtb  of  August,  about  nine  or  ten  o'clock  at 
night,  a  telegram  which  referred  to  their  mat- 
ters in  such  a  way  as  to  alarm  them.  That 
they  then  went  with  the  telegram  to  Klein, 
about  one  o'clock  that  night,  aod  with  Klein 
to  the  bouse  of  Crawford,  the  lawyer,  and  there 
ooDf erred  lomtber.  It  was  then  agreed  "be- 
tween all  of  uem  that  confidential  debts  ahonld 
T32  C.  8. 
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be  attached  for  as  follows:  Crawford  &  Craw- 
ford, Marx  &  Kempner,  Wertbeim  &  Schiffer,  [874] 
Oliver  A  Oriffgs  and  Addle  Lowenstein. 
Crawford  &  Cnwford  were  to  come  first  and 
Marx  A  Kempner  next;  but  Sam  Klein  bad 
tt  find  so  that  next  day  when  tbe  attach- 
ments were  levied  that  of  Oliver  &  Qriggs  was 
levied  ahead  of  Marx&  Kempner."  "Soma 
statements  were  made  by  Levy  that  the  attach- 
ment was  agreed  on.  In  which  August  Cohn, 
brother-in-law  of  Levy,  was  indorscr  on  one  of 
the  notes.  Levy  said  that  be  had  taken  legal 
advice,  and  would  knock  all  the  attachmeota 
out  of  court  and  give  away  how  the  whole 
thing  was  done,  and  let  none  of  the  confiden- 
tial aebu  be  paid  a  dollar  rather  than  Coha 
should  suffer.'' 

There  is  much  more  of  this  showing  tbe 
secret  amngements  by  which  the  properly  of 
the  insolvents  was  to  be  disposed  of  as  the  par- 
ties present  had  determined.  Edmondson  said 
that  Klein,  who  was  present,  concurred  in  all 
that  Strauss  and  Levy  said.  He  further  testi- 
fied that  Klein  had  saiA  in  that  conversation 
that  in  consideration  of  the  agreement  of  Slarx 
&  Kempner  to  hold  August  Cohn  harmless* 
they  gave  Marx  &  Kempneif  a  note  of  Cobs  in- 
dorsed by  Strauss  &  Levy,  and  1^  Frieberg^ 
Klein  &Co. 

The  objection  to  this  testimiHiy  seems  to  be 
upon  the  ground  that  Strauss  and  Levy,  after 
they  bad  parted  with  their  interests  in  the 
property,  could  not,  by  their  own  confessions, 
or  statements  of  the  nature  of  the  transaction, 
defeat  the  title  tbey  bad  transferred  to  Frieberg* 
Klein  &  Co.  But  it  will  be  remembered  that 
this  conversation  was  in  the  presence  of  Klein, 
one  of  the  defendants,  aod  that  the  bill  of  ex- 
ceptions states  that  he  concurred  in  all  that  was 
saul.  It  was  therefore  admissible  against  him 
and  his  partners  aa  a  statement  which  he 
agreed  to  at  the  time  of  the  couversation,  and 
wbicb  he  should  have  rostradicted  if  it  were 
untrue. 

With  regard  to  tbe  letter  attached  to  Ed- 
mondson's  deposition  as  an  exhibit,  from  J.  J. 
Levy  to  M.  Marx,  of  the  firm  of  Marx  A 
Kempner,  it  might  possibly  be  admissible^ 
though  written  August  yist,  twenty  days  after 
the  attachment  proceedings,  as  showing  that 
Levy  understooa  that  in  those  proceedings  bis 
friend  Cohn  was  to  be  taken  care  of,  Othe^ 
wise  it  Is  entirely  immaterial,  and  could  not 
have  worked  the  defendants  any  harm.  » •wm 

After  the  testimony  of  Edmondson,  the 
dep<i8iiion  of  H.  Kempner,  of  the  firm  of  Marx 
&  Kempner,  was  introduced.  He  testified  to 
a  conversation  with  Mr.  Klein  In  Galveston  on 
the  Sunday  morning  after  tbe  attachment  suits 
bad  been  instiiuted,  in  which  he  said:  "  Now, 
Mr.  Klein,  being  that  you  were  the  leader  and 
manager  for  the  attachment  suits,  why  is  it 
that  you  did  not  carry  out  the  instructions  of 
Strauss  &  Levy,  and  put  Marx  &  Kempner  sec- 
ond in  tiie  order  of.aUachnentt"  He  replied 
that  he  felt  In  honor  bound  to  put  Oliver  A 
Oricgs  ahead  of  Marx  &  Kempner,  bieeause  he 
had  recommended  them  for  accommodation. 
He  said  that  he  bad  done  all  that  he  could  for 
Marx  &  Kempner;  that  Strauss  had  insisted 
that  Addie  Lowenstein  sbonld  be  put  in  as  a 
creditor  In  attachment  for  three  thousand,  but 
be,  Kldtt,  bad  objected,  and  tt  was  ocunpro- 
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mised  on  the  one  thousand  named  in  her  suit. 
She  is  the  sister-in-law  of  Strauss. 

As  tbis  testimonr  relates  to  what  Kleta  bim- 
•elf,  one  of  the  defcLdants,  satd,  and  as  it  tends 
to  show  b*sown  recognition  of  the  fact  that  he 
had  been  a  controlling  spirit  in  the  attachment 
proceedings,  we  do  not  see  what  objection  can 
be  urged  to  It 

ObKctioD  is  made  to  the  testimony  of  Cbap- 
man  Bradford,  offered  in  rpbuttnl,  to  the  effect 
tliiit  he  had  seen  in  tbe  store  of  Pascal  Tucker, 
in  Brownwood,  several  I>arrd3  of  whlslcGj 
mark<^  "S.  &  L.,  Dnllas."  Tbia  testimony 
seems  to  Imvc  been  offered  iu  rebuttnl  of  tbe  tes- 
timony of  Klein,  wbo  liad  declared  that  Tucker 
had  been  book-kcejier  for  Strauss  &  Levy,  and 
bnd  afterwards  moved  to  Brownwood,  and  was 
keeping  a  store  there;  that  "none  of  Strauss 
&  levy's  goods  were  shipped  to  Tucker;  he 
received  none  of  them.  I  shipped  all  of  tbera 
to  Frieberg,  Klein  &  Co.,  at  Galveston."  This 
wait  his  own  firm.  So  far  as  the  testimony  of 
Bradford  tended  to  contradict  this  statement  of 
Klein,  do  objection  can  be  seen  to  its  admissi- 
bility; and  if  neither  Klein's  testimony  nor 
Brown's  testimony  is  material  to  the  Issue,  it 
seems  to  be  so  utterly  uselesa  that  dit'endants 
could  not  be  hurt  bv  it. 

Two  principal  objections  are  made  to  the 
charge  of  tlie  court.  Tbe  first  of  these,  and 
{STtt]  perbap  the  more  important,  is  that  tbe  court 
placed  the  burden  of  proof  upon  the  gnmisbees 
to  establish  the  fairness  of  the  transaction  by 
which  they  obtaioed  possession  of  tbe  notes 
and  accounts  of  the  insolvent  debtors.  The 
argument  is  that  tbe  defendants,  by  virtue  of 
tbe  statute,  answered  certain  inten-'  gatnries 
which  had  been  propounded  to  them  in  the 
garnishee  process;  that  that  answer  is  to  be 
taken  as  evidence  in  their  favor;  and  that,  as 
they  positively  denied  having  any  properfv  or 
credits  of  the  insolvent  debtors  in  their  hands, 
or  beiug  in  any  way  indebted  to  them,  this 
answer  should  stand  as  a  prima  facie  rnse  in 
their  favor  to  be  overcome  by  proof  on  the  part 
of  tbe  plalntiff&  It  Is  also  true  that  in  the 
traverse  of  this  answer  made  by  plaintiffs  they 
set  out  the  affirmative  allegation  that "  prior  to 
tbeserviceof  the  writ  of  atwchmentand  writ  of 
garnishment  the  garnishees  combined,  colluded 
and  confederated  together  with  said  Strauss 
&  Levy  for  tbe  purpose  and  with  the  Intent  to 
hinder,  delay  and  defeat  the  creditors  of  said 
Strauss  &  Levy  In  tbe  collection  of  their  debts, 
andUiat  in  furtherance  of  said  combination, 
at  B^d  time  and  with  the  intent  aforesaid,  said 
garnishees  secretly  and  covinously  procured  and 
received  from  said  Strauss  &  Levy  all  the 
books,  accounts,  notes,  choses  in  action,  and 
other  evidences  of  indebtedness  then  owing  lo 
said  Strauss  A  Levy  by  divers  and  sundry  per- 
sons to  these  plaintiffs  unknown,  hut  amount- 
ing in  the  aggregate  to  about  the  sum  of  thirty- 
two  thousand  dollars,  and  that  said  garnishees 
thereafter  immediately  commenced  to  collect 
said  claims,  pretending  to  be  owners  thereof." 
If  this  allegation  is  not  true  in  substance,  tbe 

Sldntifls  had  no  case  against  Friebenr.  Klein 
;  Co.,  and  tbe  burden  of  the  issue  was,  there- 
fore, primarily  npon  them.  But  Klein  and  an- 
other member  of  that  partnership  were  sworn 
u  witnesses,  and  what  thej  said  ss  witnesses, 
being  minutely  deacrtptive  of  what  was  done, 
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is  much  more  important  In  ascertaining  the 

truth  than  their  general  denial  that  they  held 
the  property  of  tie  insolvent  debtors  or  owed 
them  anything.  In  the  testimony  of  Klein 
himself  it  was  made  very  clear  that  be  was 
aware,  at  the  time  of  the  transflction  hy  which 
he  obtained  their  chcoes  in  action,  that  Strauss 
&  Levy  were  insolvent,  or  at  least  were  in  fail- 
ing circumstances  and  unable  to  pay  their  debts;  [377] 
and  that  be  received  from  them  all  or  nearly 
all  of  the  notes  and  accounts  due  them,  and 
professed  to  take  them  in  payment  of  the  debt  - 
of  his  firm.  It  was  not  ucreasonnble,  there- 
fore, that  the  court  should  charge  that,  under 
these  circumstances,  Klein  and  his  partners 
should  establish  tbe  fairness  of  the  proceeding 
by  which  they  came  into  the  possession  of 
these  notes  and  accounts. 

The  substance  of  tbe  charge  of  the  court,  of 
which  complaint  is  made,  is  that,  "if  the 
jury  l)elieve  from  proof  Id  the  case  thnt  plain- 
tiffs had  a  valid.  existiDC,  unsatisfied  claim 
against  Strauss  &  Ixvy  for  something  over 
eleven  thousand  dollars,  and  that  Hrauss  A 
Levy  were  insolvent  on  the  10th  day  of  Ausust, 
1885,  and  that  Klein  knew,  or  might  nave 
known,  that  fact,  and  that  under  the  circum- 
staoces  he  on  behalf  of  garnishees  took  the  bills 
receivable,  and  that  garnishees  had  received 
and  collected  the  sum  of  nearly  ten  thousand 
dollars,  and  have  still  uncollected  bills  of  value, 

Sou  will  find  the  garnishees  liable,  unless  you 
elieve  also  from  the  proof  that  the  garnishees 
were,  in  fact  and  in  good  faith,  creditors  of 
Strauss  &  Levy  in  the  full  sum  claimed  by  said 
garnishees,  and  that  the  dealiu!^  of  Klem  on 
behalf  of  tbe  garnishees,  with  Strauss  &  Levy. 
on  the  10th  day  of  August,  were,  in  fact,  fair 
and  honest,  atid  had  with  a  ^ngle  purpoiiG  of 
obtaining  satisfaction  of  their  debt,  and  that  be 
received  no  more  therefor  than  was  reasonably 
worth  the  amount  of  said  garnishees'  said  debt, ' 
We  think  thnt  this  was  a  fair  statement  of  the 
law  on  the  subject.  Tbe  whole  case  was  before 
tbe  jury.  The  insolvency  of  Strauss  A  Levy 
was  known,  or  might  have  been  known,  to 
Klein,  and,  therefore,  when  be  undertook  to 
deal  with  the  assets  of  this  Insolvent  firm  by 
taking  a  very  large  part  of  it  in  payment  of  his 
own  debt,  a  circumstsnce  which  he  koew  must 
leave  many  other  credilocs  either  wholly  or 
partly  unprotected  and  without  means  for  pay- 
ment, it  was  proper  that  all  his  dealinn  In  that 
matter  should  be  fair  and  honest;  that  bis  claim 
should  be  a  just  one;  that  be  should  receive  no 
more  than  what  was  reasonably  necessary  to 
pay  bis  debt;  and  that  If  tbe  transaction  Vas 
tainted  with  any  fraud  or  unjust  interference  [378] 
with  the  rights  of  creditors  it  should  not  stand. 
In  other  words,  the  preliminary  statement  of 
those  facts  made  a  case  which  required  of  the 
garnisheesa  fair  and  satisfactory  explanation  of 
the  remarkable  proceedings  of  Hr.  Klein  and 
his  partners  in  tbe  whole  transaction. 

The  language  we  have  cited  also  shows  that 
there  Is  no  ground  for  tbe  ar^mentof  counsel 
that  the  lury  were  Instructed  that  If  the  gar- 
nishees received  aoytbtng  more,  even  a  dollar, 
than  was  due  to  them  of  tbe  assets  of  tbe  In- 
solvent debtors,  the  transaction  was  therefore 
void.  Fair  plav  and  honest  dealing  did  require 
that  while  tbey'bad  the  right,  asta  admitted  by 
the  court,  to  secure  thdr  debt  tx  to  take  pay 
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ment  for  it,  prorlded  it  wu  done  fairly  and 
honestly,  and  that  Stratus  Levy  had  a  right 
to  pay  tbem  out  of  their  assets  in  preference  to 
other  creditors,  yet  ft  was  right  &Dd  proper  t:iat 
they  should  take  do  more  of  these  assets  in 
which  other  creditors  were  Interested  than  was. 
Id  the  language  of  the  court,  "reasonably  worth 
the  amount  of tiie  gBmiaheea*  debt. "  Of  course 
this  reasonable  amouot  did  not  mean  that  it 
should  be  measured  to  a  dollar  or  toa  ceoL  It 
di(l  not  mean  if  what  they  took  turned  out  to 
be  worth  a  IHtle  more  than  their  debt,  if  the 
notes  and  accounts  yielded  a  little  more  than 
the  debt  in  the  end.  that  thereby  the  whole 
transaction  was  to  be  Toid.  but  it  meant,  and 
that  we  tbiok  was  sound  law,  that  in  presence 
of  the  circumstances  under  which  the  transfer 
was  made,  If  defendants  took  more  than  what 
epF^earetl  to  be  reasonably  worth  the  amount  of 
their  debt,  it  was  a  fraud  upon  the  other  credi- 
tors; and  the  court,  in  giving  the  cooTerse  of  this 
proposition,  said  that  if  the  garnishees  on  that 
day  received  no  more  from  the  insolvent  debt- 
or8  than  was  reasonably  sufficient  to  satisfy  their 
claim,  the  jurr  were  to  find  for  the  garnishees. 

The  court  tuso  instructed  the  Jury  tliat  if  they 
found  for  the  plaintiffs,  they  were  to  return 
B  verdict  for  the  amount  of  Jnoney  shown  by 
proor  to  have  been  received  oy  the  garnishees, 
and  the  value  of  the  uncollected  bills,  if  the 
Bum  of  th«e  did  not  exceed  plaintiff's  debt.  It 
is  said  that  the  garnishees  could  only  he  liable 
for  the  sum  which  they  had  actually  collected 
[379]  out  of  these  notes  and  accounts,  and  that,  as  to 
any  of  tbcm  rpmalning  in  their  hands,  they 
codid  not  be  held  accountable  in  this  proceeding. 
If  the  transfer  of  these  choses  in  action  to  the 
garuisheea  had  been  a  fair  assignment  by  way 
of  security  out  of  which  they  were  to  pay  their 
debt,  if  so  much  of  it  coiildoe  collectedf,  then 
the  remainder  of  the  choses  in  action,  whether 
valuable  or*  not,  could  be  returned  by  thera, 
without  liability;  but,  as  we  have  seen,  the 
case  goes  upon  the  idea  of  a  fraudulent  con- 
version by  Frieberg,  Klein  &  Co.  of  assets  of 
the  insolvent  debtors.  By  this  fraud  the  cod- 
trol  of  the  assets  passed  to  them,  and  we  are 
of  optnioiv-that,  if  nable  at  all,  they  were  liable 
not  only  for  the  money  collected  on  such  notes 
and  accounts,  but  for  the  value  of  those  which 
remained  in  their  hands  to  nt  least,  as  the  court 
instructed,  an  amount  sufficient  to  pay  the 
debt  of  Moffheimer  Brothers  against  Strauss  & 
Levy.  Whetberthere  was,  or  not,  iuch  amount 
was  a  question  left  to  a  jury,  and  the  Jury 
found  that  there  was.  They  must  have  founci, 
under  the  instructions  of  the  court,  that  enough 
of  the  assets  collected  remained  in  their  hands, 
either  in  the  shape  of  monev  collected  or  of 
notes  and  accounta  yet  uncollected  but  valua- 
ble, to  pay  the  debt  of  Hoffheimer  Brothers 
against  Strauss  A  Levy.  la  tbte  we  see  no  er- 
ror to  the  prejudice  of  the  plaintiffa  In  error, 
and  thejvdffmmt  i*  ther^re  c0rmti. 
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e. 

ANTHONY  B.  NORTON  rr  al. 

(See  B.  C.  Reporter's  ed.  887-810), 

Action  on  marthaFsbond—ncnrt^dmt  majfbe 
oMi^ee—tatci  Teu$. 

Its  U.  S. 


1.  An  action  on  a  marsbal'a  bond,  Agaimt  hfm 
and  his  sureties,  for  wron^ul  tatdnfr  of  goods  of 
plolntltr  under  an  attachment  Issued  out  of  the 
oircult  court  of  the  United  States,  arises  under  the 
laws  of  the  United  States,  and  is  therefore  within 
tlie  jurisdiction  of  the  circuit  court,  without  anj 
averment  of  cltiMnshlp  of  the  parties. 

&  An  assignment  of  a  debtot-'s  property  for  the 
benefit  of  his  oredlton  Is  not  void  because  the  a»- 
slgoee  la  not  a  resident  or  citizen  of  tbe  State 
where  the  assignment  Is  made  and  thadabtorr^ 
■Idtn,  provided  ha  compiles  with  the  oonditloiis 
prescribed  by  the  lew. 

8.  A  resident  ua.l  citizen  of  Hissoarl  oaa  lawfuilr 
bean  asrigoee,  under  tlie  laws  of  Texas  In  regard 
to  asstgnmenta  br  insolvents  for  the  benefit  of 
their  oredlton. 

[Na  120.1 

Argtud  Not.  IS,  m9.    Ikeided  Vu,  9,1889, 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  Texas, 
to  review  a  judgment  dismissing  a  mit  on  s 
marshal's  bond  t^^nst  him  and  hla  sureties  to 
recover  for  bis  wrongful  taking  of  plaintifl'i 
goods  under  an  attachment.  Rfvfrtai. 
The  facts  are  stated  in  the  opinion. 
Jfeatrs.  H.  0.  Jtoberiton  and  Sawnie  Bob- 
ertson  for  plaintiff  in  error. 

Meanri.  John  Johna  and  D.  A.  HaKBli>hta 
for  defendants  in  error: 

It  is  a  well-settled  rule  that  a  deed  of  assign- 
ment against  the  policy  or  terms  of  a  statute  ia 
void  against  non-consenting  creditors. 

Burrill  on  Assignments,  g  353;  Jaffray  v, 
MeGefiee,  107  U.  8.  365  (27;  4SW);  Schooler. 
Johnson,  11  Fed.  Rep.  207;  Heelan  v.  Hoagland, 
10  Neb.  611;  Bonnt  v.  Carter,  20  Neb.  566; 
EklKardtr.  mtcKeU,  1  Gray, 289;  i^fcev.  Akm, 
21  Me.  260;  Baleigh  v.  Ormtk,  87  Ark.  158; 
ChurckiU  V.  WhippU,  41  Wis.  611;  KaetU  v. 
Donaldaon,  20  Kan.  168;  Henderton  V.  Pierce,  7 
West.  Rep.  261,  108  Ind.  463. 

Mr.  Jtittiee  Br»dlex  delivered  the  opinion  [338] 
of  the  court: 

This  is  an  action  on  a  marshal's  bond,  against 
him  and  his  sureties,  lo  recover  damages  for 
his  wrongful  taking  of  the  goods  of  the  plain* 
tiff  under  an  attachment  Issued  out  of  the  Cir- 
cuit Courtof  the  United  States  for  the  Northern 
District  of  Texas,  against  one  Myerson.  Ac* 
cording  to  the  decision  in  Feibelmanv.  Paekard, 
109  U.  8.  421  [37:984],  it  is  a  case  arising  under 
the  laws  of  the  United  States,  and  is  therefore 
within  the  Jurisdiction  of  the  drcuit  court 
without  any  averment  of  citizenship  of  the 
parties. 

The  plaintiff  avers  that  Myerson  had  pre> 
viously  assigned  the  goods  to  him  for  the  ben- 
efit of  his  creditors,  and  sets  out  a  (»py  of  the 
assignment.  The  defendants  demurted  to  the 
petition,  or,  in  the  language  of  the  Texas  prac- 
tice, filed  a  special  exception,  the  principal 
ground  of  which  was  that  it  appears  by  the 
petition  that  the  plaintiff  was  a  resident  and 
citizen  of  Missouri,  and  therefore  could  not 
lawfully  he  an  assignee  under  the  lawsof  Texas. 
The  court  below  eotertahied  this  view  and  snfr 
tained  the  exception,  and  the  plaintiff  having 
declined  to  amend,  the  cause  was  dismismr 
The  question  therefore  Is,  whether  the  view 
taken  by  the  court  below  was.  or  was  not,  erro- 
neoui. 
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Tlie  assifrnment  was  made  on  tbe  32d  day  of 
October,  1880,  under  the  Act  of  the  Legislature 
of  Texas,  approved  March  24th,  1879,which  was 
Lefnre  this  court  in  the  case  of  Cvnninsham 
T.  Norton.  135  U.  S.  77  [31:  624].  In  that  case 
the  provisions  of  the  Act  were  ezamlDcd  in 
extenw,  and  we  h<!ld  that  tt  was  intended  to 
favor  ^ueral  assignments  by  insolvents  for  the 
benefit  of  their  creditors,  and  to  sustain  them, 
notwithstanding  technical  defects,  provided 
they  assigned  all  the  property  of  the  debtor. 
The  assignment  in  the  present  case  is  substaa- 
lially  the  same  in  form  as  in  the  case  of  Cun- 
ningham T.  Norton.  The  only  material  dif- 
ference.(if  It  is  material)  is  the  fact  that  the 
assignee  wasa  rcsidentof  the  Stateof  Missouri, 
and  not  of  Texas.  As  to  this,  the  allegation  of 
tbe  [>etition  is,  "that  at  tbe  time  of  making 
of  said  assignment  he  (tbe  plaint!^  was  a  resi- 
dent of  the  City  of  St.  Louis  and  Stale  of  Mis- 
[330]  Bouri;  but  tbat,  while  holding  bia  domldl  in 
aaid  State  last  named,  bis  business  lay  In  the 
State  of  Texas,  and  for  the  greater  part  of  tbe 
year,  before  aud  since  said  time  of  tlie  malciog 
of  said  assignment,  he  was  in  said  8tale  of 
Texas  in  pursuance  of  his  calling  in  said  State; 
that  at,  t«roTe  and  since  the  time  of  said  as- 
signment he  was,  in  pursuance  of  his  calling, 
Irequently  in  said  County  of  Grayson,  in  which 
couDly  be  bad  business  inter^ts.  That  at  the 
time  of  making  said  assignment  said  Myerson 
was  a  resident  of  Qrayson  County,  Texas, 
where  he  was  conducting  his  business,  and 
where  said  goods,  wares  and  properly,  before 
and  at  tbe  time  of  making  said  assignment, 
were  situated,  and  where  said  assignment 
was  made."  Some  two  or  three  years  after 
this  assignment  was  made,  viz.,  April  7th, 
1888.  an  amending  Act  was  passed  which, 
amount  other  things,  required  that  tlie  assignee 
of  an  msolvent  debtor  under  tbe  Act  should  be 
a  resident  of  Texas;  but  the  Act  of  1879  had 
no  sucli  requirement.  The  only  word  In  the 
whole  Act  which  could  be  construed  to  imply 
it  was  in  tbe  6tb  section,  which  required  the 
assignee  to  execute  a  bond  with  sureties,  and 
directed  that  the  bond  should  be  filed  with  tbe 
couniy'clerk  of  his  county.  We  think  that 
this  expression  was  insulBcient  to  raise  the  im- 
plication contended  for.  It  probubly  only 
meant  that  the  bond  should  be  filed  with  tbe 
c-lerk  of  the  county  where  the  debtor  resided 
and  carried  on  business. 

Independently  of  a  statute  on  tbe  subject, 
we  do  not  see  why,  as  a  mere  matter  of  law,  an 
assignment  should  be  held  void  because  tbe  as- 
signee is  not  a  citizen  or  resident  of  the  State 
where  tbe  assignment  Is  made  and  tlie  debtor 
resides,  provided  be  complies  with  the  condi- 
tions prescribed  by  tbe  law.  A  citizen  or  resi- 
dent of  another  State  may,  in  a  particular  cose, 
he  a  very  proper  assignee.  A  large  part  of  a 
debtor's  assets  may  be  located  in  a  State  other 
Ibao  that  in  which  be  resides.  If  a  nonresident 
assignee  should  for  any  reason  be  deemed  an 
improper  penon  to  act  as  such,  the  court  hav- 
ing jurisdiction  of  tbe  matter  could,  according 
to  the  laws  of  Texas,  remove  him  and  appoint 
another  In  bis  place.  It  was  tbe  object  of  Ibe 
Act  of  1870  to  uphold,  rather  than  to  set  aside, 
assignments;  to  aid  defects,  rather  than  to  allow 
340]  them  to  defeat  the  purpoee  of  the  debtor  and 
the  rights  of  bis  creditors.   In  WinHkam  r. 


Patty,  02  Tex.  490,  the  court  held  that  tbe 
failure  of  tbe  assignee  to  give  a  bond  ought  not 
to  defeat  the  assignment,  but  that  the  creditors 
mlc;ht  apply  for  the  appointment  of  another 
assignee  to  fulfill  the  trust.  Tbe  14tb  section 
of  the  Actof  1879dGclares  that  "if  any  assignee 
becomes  unsuitable  to  perform  the  trust,  refuses 
or  neglects  so  to  do,  or  mismanages  tbe  proper- 
ty, the  county  judge  or  judge  of  tbe  district 
court  may.  upon  the  applicution  of  the  as- 
signor, or  one  or  more  oi  the  creditors,  upon 
reasonable  notice  to  all  parties  interested,  by 

Sublication  or  othnviae,  as  such  judge  may 
Irect,  remove  such  assignee,  and,  in  caie  of 
vacancy  by  death  or  otherwise,  shall  appoint 
another  in  bis  place,  who  shall  have  the  same 
powers  and  be  subject  to  the  same  liabilities  as 
tbe  original  a-iisignee," 

One  or  two  other  objections  to  the  aasiea- 
ment  an  made  under  tbe  special  exception,  but 
we  do  not  deem  it  necessary  to  discuss  them. 
They  are  clearly  untenable.  In  our  Judgment 
it  was  error  in  tbe  court  below  to  allow  the  ex* 
ception  and  dismiss  tbe  action. 

T/iejvdffment  must  be  reverted,  and  the  eautt 
remanded,  teith  itutructiont  to  overrule  the  ex- 
emtiont,  and  take  tueh  furt/ier  proceeding  in 
toe  earn  tu  to  lato  andjuttiee  may  apjpertain. 


V.  H.  AYERS  ffi  AL.,  HA  ir.  Srr.,  [3M] 

A.  E.  WATSON. 

(See  8.  C.  Beporter^  ed.  801-401) 

Impea^ing  teitneu  by  former  dedaraiione — ef- 
fect nf  death  of  tcitrteaa. 

h  Before  former  declarationa  of  a  witness  can  tie 
used  to  Impeach  or  ooatradict  him,  hla  attentiOB 
must  be  called  to  ttaOBe  declarations,  with  partio> 
ularitj  as  to  time,  place  and  ciroumstanoet,  n 
tbat  he  can  denjr  or  explain  tbem. 

t.  Where  three  trials  of  ibo  same  case  have  been 
had,  in  each  M  wlilcb  tbe  same  deposlUon  of  the 
same  witness  has  been  given  In  evldeooe,aod  In  ttM 
taldnff  of  such  deposition  he  was  oroas-ezamlned. 
and  on  those  trials  no  reference  was  made  to  a 
former  depoottloa  of  bis  in  another  suit,  nor  any 
attempt  to  call  his  attention  to  it,  and  by  bis  death 
subsequently  he  Is  placed  beyond  tbe  power  of 
explanation,  then,  on  a  fourth  trial  of  the  case, 
coDtradlctorr  declarations  of  his  In  such  former 
depostUoa  cannot  be  used  to  impeaob  hla  tcett 
mooy. 

[No.  119.] 

Ji^ed  Nov.  19, 1S89.      Decided  Dee.  9. 1889. 

ITS  ERROR  to  the  Circuit  Court  of  tbe  United 
Sutes  for  tbe  Northern  District  of  Texas  to 
review  a  judgment  in  an  action  of  ejectment  Id 
favor  of  uie  plaintiff  behm.  Reverted. 
The  facts  are  stated  In  the  opinion. 
Mr.  Wm.  E.  Earle.  for  plalntlfFs  In  error: 
To  impeach  a  witness  by  showing  that  he  has 
made  a  statement  materially  different  from  the 
facts  sworn  to  by  him,  a  foundation  must  be 
laid  by  questioning  the  witness  as  to  such  stato- 
ment. 

U.  S.  T.  Dickinson.  2  McLean,  &3S;  Chapin 
T.  Siger,  4  McLean,  876. 
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JTr.  W.  HaUett  PhilUps.  for  defeDdant 
lo  error: 

Tbe  deposition  of  Johnaon  was  admissi- 
ble. 

Gwrge  T.  Stomas,  16  Tez.  98;  Stroud  v. 
Otrin^m,  28  Tex.  666;  Wfiderr,  Carroll,  39 
Tcz.  SaS;  Evan*  v.  Hurt,  84  Tci.  113;  BnUth 
T.  ItvueU.Sl  Tex.  355. 

DeclaratioQS  of  deceased  wftoesses  maj  be 

E roved  to  fix  tbe  location  of  corners  and 
□es. 

J/urt  Y.'  Emm,  49  Tez.  814;  Coleman  v. 
Smith,  65  Tex.  254;  Tucker  t.  Smith,  68  Tex, 
4T8;  Munnieutt  T.  I^ton,  102  U.  S.  888  (26: 
113);  Clement  v.  Packer,  125  U.  S.  310  (81:  721). 

Mr.  Juiiiae  Millar  delivered  tbe  opioloD  of 
the  court: 

TbLs  is  an  action  of  ejectment  brouebt  by 
'Watson,  tbe  origioal  plaintiff,  in  the  iSistrict 
Court  for  the  County  of  Bell,  in  the  State  of 
Texas,  and  afterwards  removed  into  the  Cir- 
cuit Court  of  the  United  States  for  tbe  North- 
em  District  of  that  Stale.  It  was  twice  tried 
bcfi>re  a  jury,  which  failed  In  each  of  these 
trials  to  come  to  an  asreement.  It  was  tried  a 
third  time,  which  resulted  in  a  verdict  and 
judgment  for  tbe  plaintiff.  A  writ  of  error  was 
talcen  to  tbat  JodgmeDt,  1^  which  It  was 
brought  to  this  court  and  reversed.  The  case 
is  reported  as  Ayen  v.  Wataon,  113  U,  S.  594 
1003].  It  was  thereupon  remanded  to  the 
circuit  court  for  a  new  trial,  where  a  verdict 
«'as  Mgain  bad  for  the  plaintiff,  and  the  judg- 
ment rendered  on  thai  verdict  is  before  us  for 
review. 

Tbe  details  of  tbe  controversy  may  be  found 
to  the  report  of  tbe  case  above  mentioned. 
While  it  was  pending  in  the  District  Court  of 
Bel)  County  tbe  foIlowiDg  agreement  between 
the  parties  was  made^  wbTchdmpUfleatbe  case 
very  much: 

,396] 

Frank  Ayers  et  al.  ) 

"It  is  agreed  and  admitted  by  the  defend- 
ants, for  the  purpose  of  this  trial  at  this  term  of 
tbe  court,  that  A.  E.  Watson,  plaintiff  in  this 
cause,  is  entitled  to  all  tbe  right,  title  and 
Interest  granted  by  the  State  of  Texas  to  the 
beirs  of  Walter  W.  Daws  on  September  16,  A. 
D.  1850,  said  land  patented  being  one  third  of 
«  league,  described  in  said  patent  No.  543,  vol. 
8,  and  which  said  land  is  described  in  plaintiff's 
petition:  but  defendants  say  tbat  said  one  third 
3f  a  league  of  land  so  patented  as  aforesaid  to 
tbe  beirs  of  Walter  W.  Dfawa  is  covered  by  the 
grant  of  the  govemmentof  Coahuila  and  Texas 
to  Maximo  Moreno  of  eleven  leagues  of  land, 
aa  set  forth  more  fully  in  defendants'  petition; 
which  said  eleven-league  grant  is  an  older  and 
•uperior  title  to  tliat  of  plaintiff's  and  tbe  title 
lo  which  ii  in  tbe  defendanls  in  this  cause. 

"X.  B.  Saunders, 
"W.  T.  lluckcr, 
"P.  H.  Sleeper  and 
"A.  M.  Montcith, 
"Attyfor  Dtfendantt." 

By  this  agreement  it  will  be  seen  that  the 
•ole  question  at  issue  was  whether  tbe  land 
in  oontrovei^  was  covered  by  tbe  deven- ' 
Ut  II.  8. 


league  grant  to  Maximo  Moreno.  A  pbt  of 
thuL  survey  is  found  iu  the  bill  of  exceplioas. 
On  the  trial  which  resulted  in  the  juilgineat 
which  we  are  now  called  to  reconsider,  and 
which,  as  we  understiind  it,  was  the  fourth  time 
the  case  has  been  tried  by  a  jury,  the  defend- 
ant introduced  the  deposition  of  F.  W.  John- 
ton,  tbe  sarveyor  who  had  made  the  surv^ 
under  tbe  Moreno  grant.  It  seems  tbat  hu 
deposition  had  been  tahen  twice  in  this  action, 
and,  thougb  the  details  of  those  trials  arc  not 
before  us,  it  bad  no  doubt  bccu  used  in  them. 
But  prior  to  tbe  trial  which  we  are  now  review* 
Ing,  he  bad  died.  It  appears  from  tbe  bill  of 
exceptions  that  in  these  depositions  be  had 
been  cross^xamined  by  plaintifl's  counsel. 
Plaintiff  in  rebuttal  to  this  testimony  of  John- 
son offered  in  evidence  a  deposition  of  the  said  <  . 
Johnson  taken  in  1800,  in  a  suit  bet  ween  other  '  ' 
parties,  in  which  bis  testimony  with  regard  to 
tbe  matters  to  which  he  testified  io  the  deposi- 
tions offered  by  defendant  varied  materially 
from  these  latter  depositioos.  To  tbe  intro- 
duction of  this  deposition  of  186U  the  defend- 
ants objected,  and,  their  objection  being  over- 
rule^, took  this  exception.  As  we  think  the 
judgment  of  tbe  court  below  must  be  reversed 
on  account  of  this  ruliog,  all  that  relates  to  it 
In  tbe  bill  of  exceptions  »  here  reproduced: 

"It  was  admitted  by  both  parties  that  the 
upper  and  lower  corners  on  the  river  of  the 
Maximo  Moreno  11-Ieague  grant  are  extant  as 
called  for  in  the  original  grant  to  Maximo 
Moreno,  and  their  corners  are  not  in  dispute. 

"The  defendant  read  in  evidence  the  deposi- 
tions of  F.  W.  Johnson,  taken  in  lB7r^  and 
1880,  in  which  he  testified  that  he  was  principal 
surveyor  for  Austin's  colony.  .  .  ,  Tlir  first 
survey  made  was  tlie  Maximo  Morrno  1 1  -league 
survey  This  survey  was  commenced  at  "the 
point  opposite  the  mouth  of  tbe  Lampasas 
River,  as  called  for  in  the  field  notes  of  the 
grant,  and  a  line  was  run  thence  on  tbe  course 
called  for  in  the  grant  tbe  distance  called  for. 
tbe  chain  being  used  to  measure  tbe  d)>tnnce. 
The  nothwest  or  second  comer  called  for  iu  the 
grant  was  thus  established  by  him.  the  distance 
giving  out  in  the  pniirie.  In  running  the  west 
line  I  made  an  offset  to  avoid  crossing  tbe  Leon 
River,  which  was  about  50  or  SO  vrs.  wide. 
This  offset  was  made  soon  after  lcavin»  the 
beginning  corner,  tiiere  being  a  peculiar  oend 
in  the  river  at  that  point.  From  the  northwest 
corner  thus  established  the  second  line  was  run 
the  course  and  distance  called  for  in  the  grant. 
Several  streams*  were  crossed  on  this  line  at 
distances  not  now  recollected,  and  the  northeast 
corner  established  oo  two  small  backberrica  in 
Cow  Creek  bottom.  From  tbe  northeast  or 
third  corner  so  established  a  lioe  was  run  in 
tbe  course  called  for  in  the  grant  to  8nn  An- 
dres River.  This  last  line  waamarked  butnot 
measured,  because  it  was  not  usual  or  necessary 
to  measure  tbe  closing  line. 

"It  was  admitted  by  tbe  defendant  tbat  tbe 
distance  as  measured  on  tbe  giY>und  from  tbe 
northeast  comer  to  a  creek  called  for  in  the  1 397  j 
grant  was  some  four  thousand  varas  more  than 
the  distance  called  for;  that  is,  tbe  distance  ia 
7,500  Instead  of  3.500  vra;  and  on  cross-exnm- 
inaiiou.  being  asked  to  account  for  the  dls- 
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crepaac;,  satd  tbe  dUtaacea  called  oo  that  line 
were  not  measured  but  gueaaed  at  No  part  of 
tbe  east  line  vaa  measured.  Tbeezteiior  lines 
were  marked  with  blazes.  The  comer  trees 
and  bearing  trees,  where  there  were  such,  were 
marked  with  blazes,  with  two  backs  atrave  and 
two  below.  In  answer  to  question,  on  cross- 
examlnatlon,  be  said  that  be  did  not  begin  the 
survey  at  tbe  louttaeaat  comer,  but  be  began  at 
the  southwest  corner,  at  tbe  three  forks  at  the 
mouth  of  the  Lampftsaa,  and  actuallv  traced 
the  lines  in  the  order  set  forth  in  the  flcld  notes. 
The  field  book  containing  tbe  same,  which  I 
kept,  I  examined,  which  1  don't  remember  to 
examine  until  a  month  ago,  and  as  hereinbe- 
fore stated. 

"Tbe  plolnUff  in  rebuttal  to  Johnson's  testl- 
monj,  as  above  set  forth.  It  appearing  that 
said  Johnson  died  in  1884,  offered  to  read  in 
evidence  a  deposition  of  said  Johnson,  taken  in 
1860,  in  a  certain  suit  then  pending  in  Bell 
County,  Texas,  wherein  David  Ayers  was  plain- 
tiff an(l  Lancaster  was  defendant,  in  which  be 
stated  in  answer  to  nucstion  therein  propounded 
that  he  liegan  the  Moreno  survey  at  the  south- 
east comer  and  ran  thence  northerly.  Tbe 
north  tine  was  then  run  westwardly,  nnd  the 
third,  if  run  at  all,  was  run  southwardly  to  tbe 
river.  I  am  of  the  opinion  that  no  western 
line  was  run,  but  was  left  open;  but  the  east- 
em  and  northern  lines  were  ruoand  measured; 
It  was  not  usual  to  measure  tbe  cloaing  line. 
To  tbe  reading  of  which  last-meotiooed  depo- 
sition, proven  to  be  in  tbe  handwriting  of  John- 
son, taken  in  I860,  the  defendants  objected 
upon  the  ground  that  tbe  deposition  bad  been 
taken  in  another  and  different  cause,  between 
other  parties,  before  the  institution  of  this  suit; 
and  tbe  same 'witness  having  testified  in  answer 
to  interrogatories  and  crosft-iuterrogatories  pro- 
pounded herein  In  1877  and  t880,  respectively, 
It  was  not  competent  aa  original  evidence  nor 
admissible  to  contradict  or  impeach  the  testi- 
mony of  the  witness  Johnson,  aa  given  in  his 
depcmtioo  read  by  tbe  defendants,  notwitb- 
itaodiog  tbe  death  of  Johnson;  wblcb  objec- 
[898]  tlon  the  court  overruled  and  admitted  tbe  tes- 
timony 80  objected  to;  to  which  ruling  of  the 
court  the  defendants  then  and  there  excepted 
and  still  except,  and  the  same  is  allowed  as 
exception  No.  1." 

A  Ter7  earnest  and  able  argument  is  pre- 
sented to  us  to  sustain  this  ruling,  upon  tbe 
general  ground  of  the  liberality  of  courts  in 
admitting  what  would  be  otherwise  called  hear- 
say evidence  in  regard  to  boundaries,  such  as 
tradition,  general  understanding  in  the  neigh- 
borhood, declarations  of  persons  familiar  witb 
tbe  boundaries  and  with  tbe  objects  oo  the 
lines  of  the  survey,  and  others  of  similar  char- 
acter. An  opinion  of  Afr.  Justice  Field,  de- 
livered in  tbe  Supreme  Court  of  Califomia  fn 
1860.  Id  the  case  of  MorUm  v.  Folger,  IB  Cal. 
277,  is  much  relied  on  in  this  case,  and  it  is  also 
said  that  the  courts  of  the  State  of  Texas  have 
established  the  same  principle,  which  has  thus 
become  a  mle  of  property  in  that  State,  which 
ibould  be  followed  in  thu  case.  If  tbe  princi- 
ple stated  In  the  declafou  of  the  California 
court,  and  in  tbededslooBor  the  Supreme  Court 
of  the  State  of  Texas,  were  indeed  applicable 
to  the  case  before  us,  we  would  hedtate  very 

tso 


much  in  reversing  the  judgment  on  this  ground, 
and.  Indeed,  should  be  inclined,  on  tlie  weight 
of  those  authorities,  and  in  the  belief  titat  in 
the  main  they  are  sound,  to  overrule  the  ex-  ,^--| 
ceptlon.  But  tbe  objection  io  the  present  case  I 
to  tbe  deposition  of  Johnson,  tivkc-n  in  lb60,  does 
not  rest  upon  the  ground  that  it  is  bearaav  tes- 
timony, or  that  it  does  not  come  wlthm  tbe 
general  principle  which  admits  declarations  at 
persons  made  during  tbeir  lifetime  of  matten 
important  to  the  location  of  surveys  and  objects 
showing  the  line  of  those  surveys.  .Tobnson's 
deposition  of  1860,  if  it  stood  alone  nnd  was  In- 
troduced upon  tbe  trial  of  this  case  for  the  first 
time  as  independent  testimony  in  favor  of 
plaintiffs,  might  be  admissible.  It  is  not  nec- 
essary 10  decide  that  question,  because  such 
is  not  the  character  of  the  circumstances  under 
which  the  testimony  was  admitted.  As  we 
have  already  said,  there  had  bneii  three  trials 
of  this  action,  during  which  Johnson  was  alive 
and  was  a  competent  witness  for  either  party. 
All  bis  testimony  was  given  by  way  of  dcpost- 
tioD.  This  only  renders  tbe  mnnner  of  taking 
it  more  deliberate,  and  if  it  was  to  be  contra- 
dicted by  anything  be  had  said  oo  former  oc- 
casions, made  it  tbe  more  easy  and  reasnoable 
that  plaintiff  should  have  called  bis  attention 
to  the  former  statements  which  they  proposed 
to  use.  It  will  be  observed  that  the  plaintiffs 
did  not  introduce,  or  offer  to  introduce,  this  dep- 
osition of  Johnson  of  1660  as  a  part  of  then 
case,  when  It  was  their  duty  to  introduce  tbeir 
testimony.  They,  therefore,  did  not  rely  od 
it  as  inaependent  testimony  in  (heir  favor. 
But  after  Johnson's  deposition  had  been  given 
in  the  case  itself,  and  be  bad  been  cross-ex- 
amined by  the  plaintiffs  in  that  deposition  in 
regard  to  bis  testimony,  and  after  he  was  dead 
and  could  give  no  explatiation  of  his  previous 
testimony  of  1860,  which  might  show  a  mis- 
take in  that  deposition,  or  give  some  satisfac- 
tory accountof  it  consistent  witb  bis  testimony 
in  the  principal  case,  this  old  deposition  Is  for 
the  first  time  brought  forward  to  contradict  the 
most  important  put  of  bis  testimony  given  on 
tbe  present  trial.  The  Importance  of  this  mat- 
ter aa  it  was  presented  to  Uie  jury  will  be  readt- 
ly  nnderstooa  when  we  revert  to  the  fact  that 
the  two  southern  comers  of  the  survey  are  es- 
tablished without  question  and  are  found  on 
the  San  Andres  River,  nnd  the  rontroverw 
concern!!  the  question  whether  the  east  line  and 
tbe  west  line  of  that  survey,  which  are  straight 
Hues  alraostdue  north,  extend  so  far  north  that 
tbe  northern  Hoe  between  these  lines  is  so  far  l*03J 
north  as  to  include  the  survey  of  Daws  under 
which  plaintiff  claims.  In  the  principal  dep- 
osition of  Johnson,  as  we  have  seen  by  the 
bill  of  exceptions,  he  states  that  this  survey 
commenced  at  the  southwestem  corner  on  tbe 
San  Andres  River  and  was  run  northward  the 
distance  called  for  in  tbegrant,  and  actually 
measured  by  the  chain.  The  northwest  or  sec- 
ond corner  called  for  In  the  grnot  was  estab- 
lished by  him,  tbe  distance  giving  out  In  the 
prairie.  From  the  northwest  corner  thus  es- 
tablished, the  second,  tlie  line  was  run  for  tbe 
course  and  distance  called  for  in  the  grant, 
and  the  northeast  comer  eBtal^shed  oo  two 
smnll  hackberries  ra  Cow  Creek  bottom. 
From  the  northeast  or  third  ooraer  thus  es* 
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tabllshed,  the  course  was  run  to  the  San  Aodrn 
River.  This  lut  line  was  nurited  but  not 
measured,  because  it  was  not  necessary  to  meas- 
ure the  closing  line.  In  answer  to  gaestions 
on  cross-examinatioD,  he  said  he  did  not  begin 
at  the  southeast  comer  but  be  began  at  the 
southwest  comer,  and  actually  trac^  the  lines 
in  the  order  set  forth  In  the  field  notes.  He 
said  the  field  book  containing  these  notes  "  X 
kept  and  examined,  whicb  I  do  not  remember 
to  hare  examined  till  a  month  ago,  as  herein- 
before slated."  The  deposiiion  offered  by 
plaintiff  states  distinctly  that  he  began  the 
Moreno  survey  at  the  southeast  comer,  and  ran 
thence  northerly.  The  north  line  was  then 
run  westwardly,  and  the  third.  If  run  at  all. 
was  run  southward  to  the  river.  And  he  fur- 
ther says:  "  I  am  of  the  opinion  that  no  west- 
ern Hoe  was  mn  but  was  left  open,  but  the 
eastern  and  northern  lines  were  run  and  meas- 
ured. It  was  not  usual  to  measure  the  closing 
line."  It  was  admitted  that  the  distauce  as 
measured  on  the  ground  from  the  northeast 
corner  to  a  creek  called  for  Id  the  grant  was 
some  four  thousand  varas  more  than  the  dis- 
tance called  for,  and  the  witness  on  cross-ex- . 
aminations  In  the  principal  depositions  read  by 
the  defendant  io  this  case,  being  asked  to  ac- 
count for  this  discrepancy,  said:  "The  dis- 
tances called  on  that  line  were  not  measured 
but  guessed  at  No  port  of  the  east  line  was 
measured."  The  discrepancy  between  these 
two  depositions  is  manifest,  and  that  discrep- 
ancy is  in  a  matter  which  relates  directly  to 
the  question  whether  the  Moreno  grant  as  it 
[404]  fras  surveyed  included  the  land  embraced  with- 
in the  Daws  grant,  under  which  plaintiff  as- 
serts claim.  If  the  ju^  believed  in  the  truth 
of  the  depositions  of  JonnsoD  taken  by  the  de- 
fendant In  this  case,  at  which  he  was  cross-ex- 
amined by  ibe  plaintiff,  it  affords  the  Dtrongest 
evidence  that  the  Daws  claim  was  included  in 
the  ]inc3  of  the  Moreno  survey.  This  deposi- 
tion is  supported  by  the  field  notes  and  by  the 
reference  of  Johnson  himself  to  those  field 
notes  a  very  little  white  before  he  gave  bts  dep- 
osition. If,  on  the  contrary,  the  eastern  line 
was  the  one  which  was  actually  run  and  meas- 
ured, beginnine  at  the  southeast  comer  of  the 
survey  on  the  San  Andres  River,  then  the  fact 
that  that  line  was  actually  run  and  measured 
would  probably  have  a  very  great  influence  in 
the  mind  of  the  lury  on  tbe  question  in  Issue. 
And  whether  this  was  so  or  not.  the  contra- 
dictory statements  of  Johnson  under  oath 
might  destroy  the  value  of  his  testimony  before 
the  Jury. 

Tbe  circumstances  under  which  tbe  former 
statements  of  a  witness  In  regard  to  tbe  subject 
matter  of  bis  testimony  when  examined  In  tbe 
prfDcipa)  ease  can  be  inbrnluced  to  contradict 
or  iffipeacb  his  testimony,  are  well  settled,  and 
are  the  same  whether  his  testimony  In  the  prin- 
cipal case  is  given  orally  in  court  before  tbe 
jury  or  is  taken  by  deposition  afterwards  read 
to  them.  In  all  such  cases,  even  where  tbe 
matter  occurs  on  the  spur  of  tbe  moment  In  a 
trial  before  a  ju^,  and  where  the  objectionable 
testimooy  may  then  come  for  the  first  time  to 
the  knowledge  of  the  opposite  party^  It  is  the 
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rule  that  before  those  former  declaratloBS  can 
be  used  to  impeach  or  contradict  the  witness, 
his  attention  must  be  called  to  what  may  be 
brought  forward  for  that  purpose,  and  this 
must  be  done  with  great  particularity  as  to 
time  and  place  and  circumstances,  so  that  he  can 
deny  it,  or  make  any  explanation  intending  to 
reconcile  what  be  formerly  ttid  with  what  he 
is  DOW  testifvlng.  Wblle  the  courts  have  been 
somewhat  liberal  Id  giviog  the  opposing  party 
an  opportunity  to  present  to  the  witness  tbe 
matter  in  which  they  propose  to  (.-ontrndict  him. 
even  going  so  far  as  to'permit  him  to  be  recalled 
and  cross-examined  on  that  subject  after  he 
bas  left  tbe  stand,  it  Is  believed  that  in  no  case 
has  any  court  deliberately  held  that  after  tbe 
witness's  testimony  has  been  taken,  committed  [MS} 
to  writing  and  used  in  the  court,  and  by  his 
death  be  is  placed  beyond  the  reach  oi  anv 
power  of  explanation,  then  In  another  trial 
such  contradictory  declarations,  whether  by 
deposition  or  otherwise,  can  be  used  to  Im- 
peach his  testimony.  Least  of  all  would  thia 
seem  to  be  admissible  in  the  present  case, 
where  Uiree  trials  had  been  bad  before  a  jury, 
in  each  of  wliich  tbe  same  testimonv  of  the 
witness  Jobnson  bad  been  Introducea  and  re- 
lied on,  and  in  each  of  which  he  had  been 
cross-examined,  and  no  reference  made  to  bis 
former  deposition  nor  any  attempt  to  call  his 
attention  to  it  This  principle  oi  the  rule  of 
evidence  is  so  well  uoderslood  that  autborltiea 
are  not  necessary  to  be  cited.  It  is  so  well 
staled,  with  its  qualiflcations  and  the  reasons 
for  it,  by  Mr,  Greenleaf  in  his  work  on  Evi- 
dence, vol.  I,  in  gi:  4Q3  and  464  Inclusive,  that 
nothing  need  be  added  to  it  here  except  a  ref- 
erence to  tbe  decisions  dted  in  his  notes  to 
those  sections.  See  also  Weir  t.  McOee,  25 
Tex.  Supp.  82. 

It  will  thus  be  seen  that  the  principle  on 
which  counsel  for  plaintiff  In  error  objected  to 
this  deposition  of  Johnson  Is  not  in  conflict  « 
with  tbe  case  of  Morton  v.  Fblger,  16  Cal.  877, 
nor  with  any  case  to  which  we  are  cited,  de- 
cided by  the  Supreme  Court  of  Texas.  That 
ground,  as  stated  in  the  bill  of  exceptions,  ia 
"  that  the  deposition  bad  been  taken  io  another 
and  different  cause,  between  other  parties,  be- 
fore tbe  institution  of  this  suit;  and  the  same 
witness  having  testified  in  answer  to  interroga- 
tories and  cross-In  terrogatoriA  propounded 
herein  In  1877  and  1880,  respectively,  it  was 
not  competent  as  original  evidence,  nor  admis- 
sible to  contradict  or  Impeach  tbe  testimony  of 
the  witness  Johnson  as  given  in  his  deposition 
read  by  the  defendant,  notwithstanding  the 
death  of  Johnson." 

We  are  very  clear  that  the  deposition  of  1860 
was  Improperly  admitted,  and  its  important  re- 
lation to  the  issue  tried  by  the  jury  was  such 
that  the  jvdffTMnt  rendered  on  it  muat  be  re- 
versed, and  the  verdict  tet  aHde  and  a  new  trial 
granted. 

There  are  other  assignments  of  error,  the 
consideration  of  which  Is  not  necessary  In  the 
decision  of  the  case  beforeus,  which,  with  due  1 406J 
attenUon  to  what  we  decided  when  tbe  case 
was  here  before,  to  which  we  stfll  adhere,  may 
not  arise  in  another  trial. 
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[3131  WILLIAM  ROEMEB.  Appt., 

9. 

THOMAS  B,  PEDDIE  ht  Aik 
SAME,  Appt., 

V. 

ALBERT  O.  HEADLBT. 

SAME,  Appt., 

V. 

CHARLES  KUPPBR 


SAME,  Appt., 

V. 

RICHABD  C.  JENEINSON. 

(See  S.  C.  Beporter^  ed.  8I8-817J 

Canttruetion  0/  lettfn-patent—iimitatiant  and 
MtrieUoTU  in  patmt. 

I.  When  a  patentee,  oo  the  rejection  of  his  »P- 
pUcatloa,  Inserts  In  his  epecdflcatlon.  In  oonse- 
queoce,  limlttitlons  aad  restrlctlODi  for  the  pur- 
pose of  obtainlnff  bis  patent,  he  oaoDot,  after  he 
taas  obuiiued  It.  claim  that  It  shaU  be  construed  as 
It  would  have  been  construed  If  such  Umltatioas 
and  restrictions  were  not  oontaioed  in  iU 

t.  Where  the  patentee,  after  the  rejeetkm  of  hta 
sppUcatloo,  inserted  in  bis  speclfloatioa  a  etate- 
ment  that  his  Inventloa  related  to  a  new  con- 
stniotion  of  loch-cose,  whereby  it  was  made  "to 
dispense  with  an  extended  bottom  plate,"be  can- 
not contend  that  his  speclflcaUoD  and  claims  are 
to  be  Interpreted  so  aa  to  oover  a  construction 
which  has  an  extended  bottom  plate. 

[Nos.  180,  121,  132,  133.1 

Argued  Nov.  18. 19, 1889.    Decided  Dee.  9,  ISS-j. 


APPEALS  from  decrees  In  the  two  first 
above  named  cases  of  Ibe  Circuit  Court  of 
the  United  States  for  the  Southern  Dislrict 
of  New  York,  and  appeals  from  decrees  in 
the  two  last  above-nnmed  cases  of  the  Cir- 
cuit Court  of  the  United  States  for  the  Dis- 
trict of  New  Jersey,  dismissing  suits  in  eqiiily 
for  the  infringement  of  letters-patent  No.  195,- 
233,  granted  lo  William  Rocmcr  Sept.  18, 1887, 
for  RD  improvemeol  in  a  comWnai  lock  and 
bandle  for  traveling  bags.  Affirmed, 
The  facts  are  stated  in  the  opinion. 
Opinion  below,  27  Fed.  Rep.  703. 
Mr.  Arthar  V.  Briesen  for  appellant. 
Mewrt.   Frederic  H.  Betta  and  /.  E. 
Sindon  Hyde,  tor  appellees: 

There  is  no  invention  in  what  Roemer  has 
ihowD  in  his  patent  in  suit,  in  view  of  what  be 
himself  had  sbowa  in  his  prior  patent,  and  in 
consideration  of  other  prior  structures  of  this 
cUss. 

'Wiriant  v.  Denmead,  56  U.  S.  15  How.  830 
(14-717);  Etam  v.  Eaton,  16  U.  S.  8  Wheat. 
464  (4-433):  Sm<(Av.  Nidtolt.  3  PaL  Off.  Gaz. 
649-  Tucker  v.  Spalding,  80  U.  S.  13  Wall.  463 
<20:515):  PhUlip*  v.  Page,  66  U.  8.  34  How. 
164  (16:639);  Hiekt  T.  KsiK*.  85  U.  S.  18  Wall. 
670  (21:832);  livbffgr- Coated  Sarneta  TWnimtR^ 
Co.  V.  Wetting,  97  U.  S.  7  (24:942);  Ter/iwu  v. 
F/iiUip$,9iV.S.  692(25:398);  Crouch  v.  Roemer, 
103  U.  S.  797  (26:426);  Atlantic  Works  v. 
Brady,  107  U.  S.  193  (27:438);  Tale  Lock  MfS- 
Co.  V.  Greenleaf,  117  U.  S.  554  (29:953). 

TTc  has  simply  taken  the  Havcll  lodb-box  or 
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his  own  lock-box  of  his  patent  of  May,  1887, 
and  substituted  for  the  forms  of  notch  or  ring- 
loop  in  those  structures  the  old  and  well-known 
form  of  ring-loop.  This  does  not  amount  to 
invention. 

Stimpton  T.  Woodman,  77  U.  S.  10  Wall.  117 
(lfl:8(J6);  Dunbar  v.  Mcyert.  94  U.  8.  187 
(24:34);  Hall  v.  Uaeneale.  107  U.  S.  90(27:367); 
Rlairmn  V.  Grand  Street,  P.  P.  A  F.  R.  Co., 
107  U.S.  649  (27:576);  Double  Pointed  Tnrk 
Co.y.  Txoo  River*  Ufg-  Oo.  109  U.  8.  Il7iaj:877); 
BuMcj  V.  Excdsior  Mfg.  Co.  110  IT.  8.  181 
(28:95):  Stepheruonv.  Brooklyn  Ctvat-Town  R. 
Co  81  Pat  Off.  Gaz.  263, 1140. 6. 14»(29:5Si. 

Mr.   Juttiee  Blatehford  deliwred  the 

opinion  of  the  court: 

These  are  two  suits  Id  equitv.  brought  by 
William  Roemer  in  the  Circuit  Court  of  the 
United  States  for  the  Southern  District  of  New 
York,  one  against  Thomas  B,  Peddie  and 
George  B.  Jenkinson,  and  the  other  against 
Albert  O.  Headley;  and  two  suits  in  equity 
brought  by  the  same  plaintiff  in  the  CSrcuil 
Court  of  the  United  States  for  the  District  of 
New  Jersey,  one  against  Charles  Kupper,  and 
the  other  against  Richard  C.  Jenkinson  All 
four  of  the  suits  are  brought  for  the  mf  rin^e- 
ment  of  letters-patent  No.  195,2-?3,  granted  to 
the  plaintiff  September  18,  1877,  for  an  im 
^rovement  in  a  combined  lock  and  handle 

°The  spec^caSn  says  :  "Be  it  known  thai 

1  William  Roemer,  of  Newark,  in  the  County 
of  Essex  and  State  of  New  Jersey,  have  10- 

I  vented  a  combined  lock  and  handle-holder  for 
traveling  bags,  etc.,  of  which  the  followmg  is 
a  specification  ;  Figure  1  is  a  top  view  of  my 
improved  combined  lock  and  handle-holder, 
figure  3  is  a  vertical  longitudinal  section  of  the 
same;  figure  3  is  a  cross-aection  on  the  line  e  e, 
figure  2.  SimiUr  letters  of  reference  toaiwite 
corresponding  parts,  in  all  the  figures.  This 
iuveotion  relates  to  a  new  construction  of  lock- 
case  for  traveling  bags,  satchels,  and  the  like, 
whereby  the  same  is  made  to  retam  Uie  rings 
which  connect  with  the  handle  [to  dispense 
with  an  extended  bottom  platel,  and  yet  to 
leave  said  rings  movable  in  their  bearings. 
The  invention  consists  in  forming  notches  m 
theddes,  near  the  ends  of  the  lock-case,  which 
notches  engage  over  the  lower  parts  of  the 
handle-rings,  all  as  hereinafter  more  fully  de- 
scribed. In  the  accompanying  drawing,  the 
letter  A  represents  the  lock-case,  the  same 
I  being  of  suitable  construction,  shape  and  size, 
and  adapted  to  be  fastened  to  the  frame  of  the 
satchel  or  bag  by  riveia  or  other  suitable  mcaos. 
The  ends  of  the  lock-case  are,  by  notches  a, 
which  are  cut  into  or  formed  In  its  sides, 
made  hook-shaped,  as  clearly  shown  in  figure 

2  and  these  hooks  b,  thus  produced,  serve  to 
retain  the  handle-rings  B  B  in  place,  "how 
handle-rings  are,  as  mdicated  in  figure  8,  pref- 
erably flattened  at  their  lower  parts,  and  are. 
with  these  flattened  portions,  placed  under  the 
hooksftof  the  lock-case,  and  thereby  secured 
to  the  satchel-frame,  to  which  the  lock-case 
is  liveted.  as  already  described.  In  these 
hooka,  however,  the  rings  are  free  to  vibrate, 
and  free,  therefore,  to  move  with  the  handles, 
and  the  rings  constitute,  in  ponyquence,  a 
flexible  connection  between  the  handle  and 
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tbe  bag  ot  satchel.  rDy  maklDg  tbe  notches 
In  the  Bides,  the  top  of  uie  loch-case  remains 
smooth  and  offers  uo  obstruclion  to  the  free 
movement  of  liandle  and  rings.  ^  The 
clafm  of  the  patent  is  as  follows;  "  The  lock- 
case  made  with  the  notdied  sides  a  a  near  Us 
ends  to  receive  and  hold  the  handle-rings  B, 
suli«itantia11y  as  hcreio  shown  and  descriln-d." 

In  tbe  application  for  the  patent  as  filed.  Die 
parts  above  put  in  brackets  were  not  contained 
ui  tbe  specification,  and  tbe  proposed  claim  was 
as  follows:  "The  comblDation  of  the  lock-case, 
A,  having  the  hooks,  b,  at  its  ends,  with  the 
Tiuss,  B  B,  which  are  held  in  place  by  said 
hooks,  sulistnmially  as  herein  shown  and  de- 
.scribed."  The  application  as  thus  made  was 
rejected,  by  a  reference  to  patent  No.  177,020, 

f granted  May  3,  1876.  to  William  Simon,  for 
mprovemont?  in  a  traveling  bag.    The  pro- 

G'sed  claim  was  then  stricken  out,  and  tbe  fol- 
wingclaim  wassubslirutcd:  "Tbclock-cn«e, 
A,  having  the  notches,  a  a,  at  its  under  side, 
and  combined  with  the  rings,  B  B,  whicli  are 
beld  in  said  notches,  substantially  as  and  for 
the  purpose  specified."  The  application  was 
again  rejected,  bv  a  reference  to  the  patent  to 
SUnoD,  the  Patent  Office  saying:  "The  differ- 
ence between  the  two  devices  appears  to  be, 
that  in  applicant's  device  tbe  notches  arc  cut 
in  the  verlical  sides  of  tbe  lock-case,  and  in  the 
reference  they  are  struck  up  from  the  bottom 

ftlate."  Tbe  spplicai  ion  was  then  amended  by 
nserting  in  the  specification  the  words  above 
put  in  brackets.  ;ind  by  altering  the  claim  so 
aa  to  read  as  it<lors  tn  the  piitent  as  issued. 

After  an  answer  and  a  replication  in  the  suit 
against  Peddie  and  Jenkiusr^n,  proofs  wore 
taken  on  both  rides,  and  tbe  court,  beld  by 
Judge  AVliecler,  made  a  decree  dismissing  the 
liill,  with  costs.  In  the  opinion  of  the  court  (27 
Fed.  Ri*p.  702)  it  wa«i  said:  "The  improvement 
pn'enLcd  consists  essentially  In  extending  tbe 
sides  of  the  lock  case  to  bold  the  handle  rin^s 
of  traveling  bags,  Tbe  bottom  plate  of  tbr 
lock  had  before  been  extended  for  that  purrio^^c 
the  improvement  tbe  bottom  pblecou'tl  be 
dispensed  with,  and  the  side  walls  of  the  i.)oU  - 
3161  "'^'^'^        to  inclose  tbe  lock  and  hold 

the  li;indle-rings.  The  defendants  use  the  same 
thing  to  hold  the  handle-rings,  hut  place  the 
lock  above  it,  and  do  not  use  It  for  tbe  side 
walls  of  the  lock-case.  It  becomes,  hy  the  use 
which  they  make  of  it.  an  extendeti  bottom 
plate  to  the  lock,  of  an  improved  form.  If 
this  piece  was  patented  and  the  patent  is  valid 
to  cover  it,  the  defendants  do  Infringe.  The 
file-wrapper  and  contents  are  made  a  part  of 
the  case.  From  them  it  appears  that  Ibc  otii 
tor,  in  bis  application  for  this  patent,  at  lir^t 
applied  for  a  patent  covering  the  combination 
of  tbe  lock-case  with  tbe  bandle-rings.  His 
claim  was  rejected  oo  a  reference  to  patent  No. 
177,020,  granted  to  William  Simon,  which  cov- 
ered an  extended  bottom  plate  to  tbe  lock  to 
hold  tbe  handles.  The  claim  was  amended 
and  again  rejected  on  the  same  reference,  and 
was  not  granted  until  the  specification  was 
amended  to  dispense  with  an  extended  bottom 
plate  to  tbe  lock,  and  the  claim  was  confined 
to  a  lock-case  with  notched  ^des  near  Its  ends, 
to  receive  and  hold  the  handle-rings.  This 

Eiece,  which  the  defendants  use,  was  the  same 
efore  as  after  these  ameadmeota.   The  Intent 
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Office  would  not  grant  a  patent  for  it  generally 
in  combinalion  with  tbe  handle- rings,  out  only 
spccificallv  when  used  for  the  sides  of  the  lock- 
case  and  for  the  handle-rings.   The  orator  ao- 

ccpted  tbe  patent  narrowed  in  that  manner, 
and  cannot  now  be  heard  toclaimthat  It  is  any 
more  broad  than  that  in  its  scope.  He  Invent- 
ed this  particular  form  of  lock-case,  and  his 
patent  is  for  that  only,  and  it  cannot  be  con- 
strued to  cover  anythmg  else.  Chicam  A  If. 
W.  R  Co.  V.  Sai/le»,  97  U.  8.  654  [24:  1053]. 
The  defendants  do  not  use  his  lock-case,  but 
use  an  extended  bottom  plate  like  his  lock-ca^e. 
It  has  been  argued  ingeniously  and  witli  plausi- 
bility that  the  same  thing  is  used  under  a  mero- 
ly  different  name;  but  this  argument  is  not  in 
reality  well  founded.  The  patent  was  for  a 
lockH^se  not  only  in  name  but  in  substance. 
The  defendants  do  not  use  this  lock-case.  They 
evade  the  patent  not  by  a  mere  colorable,  but 
by  a  substantial,  evaxioo." 

As  tbe  patentee,  after  the  rejection  of  his  ap- 
plication, inserted  in  bis  specification  a  state- 
ment that  bis  invention  related  to  a  new  con- 
struction  of  lock-cose,  whereby  it  was  made 
"to  dispense  with  an  extended  bottom  plate," 
he  cannot  now  contend  that  his  specification 
and  claims  are  to  be  interpreted  so  !is  to  cover 
a  constnicttoQ  which  has  an  extended  bottom 
plate.   By  bis  patent,  as  issued,  he  di<<peosea 
with  the  extended  bottom  plate,  and  confines 
his  claim  to  a  lock-case  with  sides  notched  near 
its  ends  to  receive  and  hold  tbe  haudle-rings — 
an  amingement  not  found  in  tbe  di-fcndiints' 
structure.    In  that,  the  lock  and  tbe  baudle 
fastenings  are  combined  with  tbe  extended  bot- 
tom plate,  as  In  the  Simon  patent  of  .Mar  3, 
1876.    The  loek-case  of  the  defendants  does 
not  have  notches  in 'its  sides,  but  tbe  notches 
are  in  the  sides  of  an  extended,  struck-up  bot- 
tom plate,  such  extended  bottom  plate  being 
expres.'sly  exfludcd  from  the  construction  by 
the  ^specification  of  the  plaintiff's  patent, 
i    This  court  has  often  held  that  when  a  pat- 
'  riTtee,  on  the  rejection  of  bis  appliculion,  in- 
j  ■eris  ill  his  sjiccification,  in  consequence,  lim- 
I  iintions  and  restrictions  for  the  purpose  of  ob- 
,  tniiting  bis  patent,  be  cannot,  after  be  has 
:  o!il:,im!d  it.  claim  .that  it  sbiUI  be  construed  as 
I  it  would  have  liecn  construed  if  such  limita- 
tions and  restrictions  were  not  contained  in  it 
I  /^n'/ftt  V.  Aeeri/,  101  U.  8.  256  [25:  8651;  Good- 
yei'r  Denial  Vvlennite  Co.  v.  Daeii.  1(K  U.  8. 
1225,  228  [3B:  149,  1611;  Wiy  v.  Oordcnman,  109 
:  U.  S.  408  F37:  9791;  MaJin  t.  IFarwood,  113  U. 
■  P  ZrA,  SriS  [28  :  665,  667];  Union  Met.  CarU 
\  rhl'je.  Cv.  v.U.  S.  Cartridge  Co.  112  U.  8.  624, 
(iU  [2S:S28,  834];  f^rgent  v.  Hall  Safe  A  Lock 
Co.  IHU.  S.  Ca[29;  671;  Shepardv.  Carrigan, 
116  U.  S.  503,  597  [29:  723,  724];  TlVuf*,'  v. 
Dunbar.  119  U.  8.  47  [80:  303];  S'Hter  v.  liolh 
inwn,  119  U.  8.  530  fSO:  402];  Bmgg  v.  /-VteA, 
121  U.  8.  478  [80:  1008] ;  Snow  v.  Lake  Shore  A 
M.  8.  R.  Co.  121  U.  8.  617  [30:  1004];  Craw- 
ford  V.  Hfigsinger.  138  U.  8.  589,  606,  607  [81: 
269,  274]. 

It  is  contended  by  the  defendants  that,  in 
view  of  the  prior  state  of  the  art,  the  patent  is 
invalid.  We  do  not  consider  it  necessary  to 
examine  that  ouestion,  because,  for  the  reasons 
before  assignea.  we  are  of  opinion  that  the  de- 
cree must  he  affirmed;  and  as.  Id  each  of  the 
other  three  cases,  tliere  is  a  stipulation  that  tbe 
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■nit  mav  be  argued  here,  on  nptpeal,  on  the  rec- 
ord fn  me  Peddie  suit,  and  abide  the  result  of 
that  suit,  and  as  the  decree  in  eacb  of  tbose 
other  three  cases  was  a  decree  dlsmiasing  the 
bill  with  oosts,  each  t(f  tuck  dtcrut  it  (^fflrm«L 


[318]    JAMES  O.  CLEATELAIIP  XT  al., 
in  ErTmt 
«. 

CHARLES  B.  8HITH  bt  ai^.  SnrviTon  of 
Thuvseltbs  and  Geo.  C.  Richardson. 

(See  S.  C.  M  Cleveland  v.  liiehartSton,  Reporter's  ed. 
818-838.) 

F^aufluUnt  mimvpreientation»,  lehat  are — duty 
to  di»elM$faet»— ignorance  effaet,  ^ect  €f— 
omiuioa  to  diaeltm  fiitaneial  i^Utp,  on  corn- 
promite—^untarjf  pajftnent — eoerdon  or  du- 
fVM,  what  ia. 

1.  A  iwrty  can  oommlt  a  leval  fraud.  In  a  bnsiiMai 

traiuactlon  with  another,  onlf  by  fraudulent  mis- 
representatlons  of  fact,  or  by  such  conduct  or  ar- 
tifice, for  a  fraudulent  purpose,  as  will  mislead 
tbe  otber  party,  or  throw  talm  off  his  guard,  and 
cause  him  to  omit  Inquiry  oe  examination  wblcb 
he  would  otherwise  make. 
t.  Where  there  la  no  such  relation  of  trust  or  con- 
fldenoe  between  the  parties  as  imposes  upon  one 
an  obligraUon  to  grire  fuU  information  to  the  other, 
the  latter  cannot  proceed  blindly,  omitting  all  In- 
quiry and  examination,  and  then  complain  that 
the  other  did  aot  volunteer  to  give  the  infonna- 
tioD  he  bad. 

B.  Ignorance  of  a  fact  extrlnaic  and  not  essential 
to  a  contract,  but  which.  If  knowa.  might  have 
Influenced  tbeactionof  aparty  to  tbecontraot.  Is 


not  such  a  mistake  as  will  authorise  equitable  r»- 
Uef. 

4.  A  oompromlae  made  by  a  debtor  wit&  a  Onn.  his 
creditor,  cannot  be  assailed  on  the  ground  that 
the  agent  of  the  firm  In  the  compromise  omItt«d 
to  disclose  tbe  flnaootal  ability  of  a  partner  of  the 
firm  to  pay  the  debts  of  tbe  firm. 

Ob  Where  an  InsolTent  firm.  In  consideration  of  a 
compromise  with  some  of  their  orediton  at  sixty 
cents  on  a  dollar,  executed  to  them  an  agreement 
not  to  pay  Toluctarily  to  any  creditor  to  exceed 
■txty  oenta  on  a  dollar  In  settlement,  a  payment 
of  more  than  sixty  per  cent,  to  wit,  eighty  per 
cent,  to  a  creditor  to  settle  a  suit  brought  by  him 
on  a  debt  against  the  firm  In  which  there  was  no 
defense,  which  was  about  to  be  tried,  and  In  which 
a  Judgment  for  tbe  full  amount  would  be  recov- 
ered, and  where  the  debt  was  secured  by  attach- 
ment, was  not  a  voluntary  payment. 

0.  Where  there  Is  actual  or  threatened  exerolse  of 
power  possessed  over  the  property  of  another  by 
the  party  exacting  or  reoelTlng  payment,  tben  la 
ooetdon  or  duress  which  will  tender  a  payment 
iDTolnntary. 

[No.  185.] 

Argued  JTov.  91, 1S89.      Decided  Dee.  9, 1889. 


IN  ERROR  to  tbe  Circuit  Court  of  the  Unit- 
ed SUtea  for  tbe  Norlhero  District  of  Illinoi* 
to  review  a  judgment  for  the  plainti£Fa  in  so 
action  to  recorer  for  breach  of  an  agreement 
made  upon  a  compromise  of  debts  not  to  paj 
voluntarily  to  an;  creditor  more  than  siztT  per 
cent  on  the  dollar  in  settlement  Reveraea. 
The  facts  are  stated  in  tbe  opioloo. 
Mr.  Jas.  S.  Harlan,  for  plaintiffs  In  error: 
The  acceptance  of  a  smallersum  in  payment 
of  a  larger,  when  evidenced  by  an  insirumetit 


NoxB.— fVatuI— luppreisfo  veri—Outu  to  dficlose. 

Silence  ts  by  no  means  necessarily  equivalent  to 
direct  ftfflrmation:  for  In  very  many  cases  no  duty 
of  disclosure  exMa.  Ordinarily.  Indeed.  It  Is  only 
whm,  from  what  has  passed  in  the  transaction  or 
fromsome  rtfatlonehlp  between  the  parties,  dis- 
closure beoomea  a  duty,  that  sUenoe  Is  a  fraud. 
People's  Beck's  Appeal.  08  Pa.  107. 

Fraud  may  consist  In  sllenoe  as  well  as  In  actual, 
tmispoken  misrepreaentatlon;  hut  a  vendor  Is  not 
obliged  at  law  or  In  equity,  no  matter  what  tbe  rule 
of  morality  may  be,  to  disclose  latent  defects  In  the 
subject  matter  of  the  sale;  nor  is  the  purchaser 
bound  to  Inform  the  seller  of  advantages  known 
only  to  himself.  Laldbiw  r.  Organ,  15  U.  B.  S 
Wheat.  178  2U>:  Klntslng  HoBlratfa,  5  Fa.  467; 
Hanson  v.  Bdgerly.  SON.  H.  818;  Smith  v.  Country- 
man, 30  N.  Y.  SU;  Fisher  v.  Budlong,  10  R.  I.  S2S; 
Badley  v.  Clinton  County  Importing  Oo.  18  Ohio  St. 
KB;  WUllams  v.  Spurr,  24  Hioh.  S86;  Law  v.  Orant, 
r  wis.  H8;  Mitchell  v.  HoDougall.  B2  III.  498:  Fren- 
sel  V.  HlUer.  87  Ind.  1.  But  see  Cecil  v.  Spurger,  8Z 
Mo.  462:  UoAdanu  v.  Catea,  24  Mo.  2S3:  Barron  v. 
Alexander,  S7  Ho.  680:  Patterson  v.  Klrkhind,  84 
Hlss.4S3,48L 

Lord  Tbuitow,  as  an  Illustration  of  this  doctrine, 
put  the  case  of  a  man  buying  land  under  which 
there  .was  a  mine,  known  only  to  tbe  purchaser, 
and  said  that  the  latter  was  not  bound  to  dlscloae 
bis  knowledge.  Turner  v,  Harvey.  Jac.  189, 178. 

Such  cases  have  arisen  In  this  country,  and  the 
dictum  of  Lord  Tfaurlow  has  been  followed.  Har- 
ris V.  Tyson.  24  Fa.  847;  WUliams  v.  Spurr,  24  Hlob. 
835.  But  see  Williams  v.  Beaaley,  8  J.  J.  Hanh. 
ITS;  Law  V.  Grant,  87  Wis.  MS;  Blgelow  on  Fraud.  SB. 

If.  however,  a  man  professes  to  deeoilbe  the  arti- 
cle which  be  Is  selling,  he  muat  describe  erenrthlng 
that  is  materlaL  If  heundntakeatottfltiietmtli, 

m 


It  will  not  do  for  him  to  tell  only  part  of  the  truth. 
Kerr  on  Fr.  and  His.  91, 92. 

Nor  oan  a  man  remain  silent  If  It  Is  his  duty  to 
speak.  Suppression  of  tbe  truth  In  such  a  case  Is  a 
baud.  Tonngv.  Bnmpasa,  lFreem.Cb.(HlBB.}Z41; 
Paddock  V.  Btrobrldge,  fl>  Vt  ITQ,  477;  Kerr  on  Fr. 
and  His.  9ft;  Leake  on  Contracta,  184. 

Aa  in  contracts  of  insunnoo  and  suretyship, 
where  from  the  situation  of  tbe  parties  tbe  duty  of 
disclosure  Is  greater  than  In  ordinary  casea.  Ckirter 
V.  Boehm,  8  Butt.  IffA;!  Smith.  Lead.  Ctaa.  pt  SlTtti 
Am.  ed.)  ES4,  notes;  notes  to  Locke  v.  North  Am^ 
lean  Ins.  Co.  2  Am.  Lead.  Caa.  S0S,  18  Hasa.  81;  Leake 
on  Contracts.  199;  Perry  on  Trusts,  •  179. 

It  la.  In  law,  wUlful  falsehood  for  a  man  to  a^ 
aert  of  bis  own  knowledge  a  matter  of  wht«di  he 
lu»  no  knowledge.  Hasard  v.  Irwin,  18  Pick.  9S; 
Stone  V.  Denny,  4  Het.  ISl;  Kerr  on  Fr.  and  HIa.  54; 
JoUffe  V.  Baker,  L.  R.  11 Q.  B.  Dlv.  STL 

No  man  can  beheld  responsible  for  a  mis  repre- 
sentation made  through  an  honeat  mistake.  No 
fraudulent  Intention  can  be  imputed  In  such  a  case. 
Fisher  v.HelleclOBHass.  SOS;  Cabot  v.  Christie,  4M 
Tt.  U8;  Kerr  on  Fr.  and  Uls.  K;  Leake  on  Contracts, 
187.  Bee,  however,  Bankhead  v.  Alloway,  8  Coldw. 
75. 

If,  however,  be  afterwards  dlsouvers  the  untrutli, 
he  must  not  allow  the  otber  party  to  aot  on  the  be- 
lief that  no  mistake  has  been  made.  To  do  so 
would  be  fraud.  BeyneU  v.  Sprye,  1  De  Oex.  M.  * 
0. 060;  Kerr  on  Fr.  and  His.  07. 

But  a  party  niay  be  held  responsible,  even  for  an 
honest  mistake.  If  tbe  duty  of  knowing  the  truth 
is  for  any  reason  cast  upon  him.  In  such  a  case^ 
mistake.  Ignorance  or  forgetfulneas  li  no  excoas. 
Burrowes  t.  Lock,  10  Tes.  Jr.  470;  Baboock  v.  One, 
nPa.480:  Kerr  on  Fr.  and  His.  «. 

It  la  not  every  ooncealmwt,  even  of  tacts  nta^ 
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noder  seal,  may  always  be  pleaded  lo  bar  of  a 
lait  to  recover  the  balance. 

Kingsley  v.  KingaUy,  20  ID.  205;  Co.  Litt 
Sia  b;  Potter  v.  Oremt,  6  Allen,  443. 

Tbie  payment  of  a  lesssum  and  its  acceptance 
lo  full  dlscbarge,  vben  it  is  not  yet  due,  la  a 
good  discharge  of  the  whole. 

2  Parsons  on  Contracts,  G19;  BrooktY. White, 
S  Met  283;  Goodnote  v.  Smith,  18  Pick.  414; 
Sibm  T.  Trim,  15  Mees.  &  W.  28. 

If  Libber,  oy  signing  the  paper,  badezprem- 
ly  uTced  that  he  would  individually  become 
luime  for  tbe  debts  of  the  old  firm,  such  an 
agreement  would  not  avail  rreditors.  It  could 
ooly  be  enforced  by  the  old  firm.  As  to  cred- 
itors, it  would  be  re$  inter  alio»  atta. 

Sertifs  v.  MelhnnOl,  9  Gent.  Repi  841, 107 
N.  T.  260. 

A  compromise  made  by  a  debtor  may  not  be 
assailed  ou  tbe  ground  that  be  failed  to  make 
disclosures  as  to  his  fluandal  condition,  when 
he  is  not  questioned  in  regard  thereto,  and  does 
nothing  lo  mislead. 

Graham  v.  Meyer.  99  N.  Y.  611. 

The  ruling  that  any  payment  over  sixty  per 
cent  to  any  creditor  was  voluntarily  made  un- 
less the  claim  had  gone  to  judgment  was  erro- 
neous. 

Carey  Barrett,  L.  R.  4  C.  P.  Div.  879; 
Chieaf/o  A  A.  B.  Co.  t.  Ohieago,  V.  A  W.  Coal 
Co.  79  III.  131;  JZodicA  t.  Butehint,  05  U.  8. 
213(34:  410). 

A  payment  in  excess  made  afterwards  will 
not  avoid  the  composition  unless  made  in  pur- 
cuance  of  a  previous  uoderstanding. 

Be  Sturgei.  8  Bias.  79. 

When  an  inatTument  under  seol  is  set  up,  the 
defendants  in  error  cannot  set  up  any  excep- 


tion to  it  by  parol.  The  remedy.  If  any,  can 
only  be  by  suit  upon  the  ai:rceiin*ut. 

KingiUy-v.  Kingatey,  20  111.  20o. 

Mr.  Jmanem  R.  DooUttle.  for  defendaata 
in  error: 

The  assignment  to  Knickerbocker  was  not 
binding  upon  the  defendants  in  error,  because 
tbe  plaintiffs  in  error  did  not  disclose  the  fioau- 
cial  standing  of  Libbey,and  tbe  express  liabililT 
which  he  assumed  in  the  af^reement  with 
Cleaveland,  and  that  all  tbe  debts  of  the  firm 
should  be  paid. 

Nothing  less  than  an  act  of  God  making  it 
Impossible  would  be  a  good  defense  to  an  ac- 
tion upon  tbe  amement  for  its  breach. 

2  Parsons  on  Contrncts,  6th  ed.  671, 673. 

In  effecting  acorn  position  agreement  tbe  pol- 
icy of  the  law  demnnds  the  utmost  good  faith 
on  the  part  of  the  debtor. 

Hefter  Oihn,  78  III.  296;  Seving  v.  Gale, 
28  Ind.  486;  Bump  on  Composition,  23;  Eifelt 
T.  Snoie,  2  Sawy.  94. 

Dormant  partners  are  liable  when  dl> 
closed. 

Hoare  T.  DavxM,  1  Doug.  871;  Bobinton 
Wilki-Mon,  8  Price,  688;  Bump  on  Compod- 

tion.  20. 

Where  parties  reduce  their  agreement  to  wril> 
Ing  tber  cannot  be  allowed  to  vary  its  terms  Iqr 
parol;  but  where  it  Ls  evident  that  the  agree- 
ment is  not  reduced  to  writing,  but  only 
a  part  of  It,  the  whole  agreement  may  M 
pmven. 

Greenleaf  on  £v.  13th  ed.  821  chap.  18, 
g  284  a/  BradAaw  t.  Qmlm,  108  HI.  428;  Mor- 
gan T.  Grifflth.  L.  R.  6 Exch.  70;  LewiBV.Seth 
htry,  74  N.  T.  409;  Ckapin  t.  Bobton,  78  N. 
T.  74. 


tertal  to  the  Interest  of  a  partr.  which  will  entitle 
blm  to  tbe  intarposlttoQ  ot  a  court  of  cqultr.  Tbe 
cnse  must  amount  to  tbe  suppression  of  teeta 
wblch  one  parrr.under  the  clrcumatanoes.  Is  bound 
In  consi-lenoe  antl  duty  to  disclose  to  the  Other  par- 
ty, iiDci  in  reepeot  to  which  he  oanuot  Innooeotlr 
be  aUeot.  1  Story,  Eq.  Jur.  1 304. 

It'  ts  essentially  neoenary.  In  order  to  set  asUe 
tt«  trannctlon,  not  only  that  a  great  advantage 
should  be  ta,keii,  l}ut  lUao  that  there  shoulU  be 
•ome  obligation  on  the  port;  to  make  the  disoov* 
cr}-.  Foz  T.  Mackreth,  2  Bro.  Cb.  480;  Turner  v. 
Burvey,  1  Jac.  ITS;  Pothier,  De  Tente.  n.  sa*- 
Stt;  Id.  n.  m4a». 

A  f  tttud  la  the  senselof  a  court  of  equity,  and  for 
which  It  will  grant  relief.  Is  the  non-dlscloaure  of 
thoM  facta  and  dnmmetaDcee.  which  one  ptuty  k 
under  lonw  legal  or  equitable  obligation  to  commu- 
nicate to  tbe  other;  and  which  the  lattv  has  a 
right,  not  merely  <n /ore  eonedentta,  butiurti«t  ds 
iKTc,  to  know.  1  Btory,  Eq.  Jur.  •  ia07i  X  Kent,  Com. 
4B0. 4B1;  Parker  v.  Grant,  1  Johns.  Ch.  680;  EUard  t. 
Uudaff.  1  Boll  ft  a  iSO,  au:  1  FoDbl.  Bq.mL  Lchap. 
1. 14,  nnU  n. 

Many  most  material  facts  may  be  unknown  to 
one  party,  and  Iedowq  to  tbe  other,  and  not  equal- 
ly accessible,  or  at  tbe  moment  wKbin  tbe  reach  ot 
botb;  and  yet  contracts,  founded  upon  suoh  Igao- 
raaoe  on  one  slde,and  knowledge  on  tbe  other,  may 
he  completely  obligatory.  Turner  v.  Harvey,  Jaa 
ITS;  1  Story.  Eq.  Jur.  1 307. 

If  a  Toodor  ahculd  sell  aneetate,  knowing  that  he 
had  00  title  to  ft,  or  knowing  that  there  wen  In- 
cumtoanoea  oo  it,  ot  which  the  vendee  was  Igno- 
rant, tbe  sbppreaalon  of  such  a  naaterlal  fact,  In  re- 
epect  to  which  the  vendor  must  know  that  the  vtrj 
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purchase  Implied  a  trust  and  ooafldenoe  on  the  part 
of  the  \-endee  that  no  such  defect  existed,  would 
<dearlya%'old  the  sale  on  the  ground  of  fraud.  Ar- 
not  V.  Kseoe,  1  Tes.  Br.  SB,  M;  PotUer,  De  Vente,  n. 
240;  Filling  v.  Armltage,  12  Tee.  Jr.  78;  Story.  Eq. 
Jur.  H 143, 14S. 

Oliere  Is  often  a  material  dMlnctloo  between 
(riioumstanoes  wUeh  are  Intrinsic,  and  form  tho 
very  Ingredients  of  the  contract,  and  droumstaiw 
oea,  which  are  extrinsic,  and  form  no  part  of  It,  al- 
though they  may  create  Inducements  to  enter  into 
It,  or  atlectthe  value  or  price  of  the  thing  acid.  I 
Kent,  Com.  4BS  («th  ed.);  Pothier  de  Vente.  n.  am,*. 
HZ.  MS:  Id.  n.  SB-SIO;  1  Domat,  Bk.  1,  tit  2.  f  ^ 
art.  11;  Id.  •  U,  arts.  2. 8,  S,  15. 

The  case  of  Hartln  v.  Morgan,  1  Brod.  ft  Blng. 
280,  is  a  strong  applloation  of  the  doctrine  of  con* 
oealmrat  arofdhig  a  payment.  In  that  case  there 
was  no  special  confldenoe  between  the  parties;  but 
a  post-dated  check  being  paid  to  the  bolder  by  a 
banker,  at  a  time  when  the  latter  had  no  funds  of 
the  drawer,  and  the  holder  knew  that  tbe  drawer 
bad  become  Insolvent,  of  wfalob  the  banker  waa 
Ignorant,  the  amount  was  allowed  to  Iw  recovered 
back  on  account  of  theconoealment.  Butthereare 
cases  of  intrinalo  circumstances  in  which  oouna  of 
law  and  equity  treat  the  concealment  of  ttiem  as 
a  breach  of  trust  and  oonBdence  Justly  rapoaed.  In 
cases  of  this  sort,  silence  of  tbe  party  must  Import 
as  much  as  a  direct  afBrmatlon,  and  be  deemed 
equivalent  to  it.  Hartln  v.  Uorgan.  1  Brod.  ft 
Blng.  280;  Pldcook  T.  Blsbop,  8  Bam.  ft  a  606;  t 
Kent,  Com.  488. 488,  tiot<  (4th  ed.);  Smltb  v.  Bank  of 
Bcotlacd,  1  Dow,  Par).  Oas.  282, 2B4:  Sttlng  v.  Bank 
of  U.  8. 24  U.  8. 11  Wheat.  BO,  08  (8: 410);  Fishmon- 
gers On.  V.  Haltby,  dtsd  In  1  Dow,  Pta*.  Osa.  104. 
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Mt.  Jmlice  Bla,tehford  delivered  the  oplo- 
ion  of  (be  court: 

Tbis  is  an  action  ol  assumpsit,  broiii;;ht  ia 
the  Circuit  Court  of  tbe  Uoiled  btntes  for  the 
Korthem  District  of  Illinois,  Id  September, 
1884,  by  George  C.  Richanlsoa,  Charles  S. 
Smith,  George  K.  Guild,  Ralph  L.  Cutler  and 
llarriFOQ  Ganlner,  pnrtuei-s  composing  the  firm 
of  George  C.  RicbnrdsoQ  &  Co.,  against  Jiimcs 
O.  Cleaveland,  Coruelius  B.  Cumniings, 
Charles  W.  Woodruff  aad  WnsbiDgioa  Libbey, 
mriners  composiag  the  firm  of  Cleavelaod, 
Cummings  &,  Woodruff. 

The  decliirutioD  contatna  tbe  money  counts, 
and  aniicxed  to  it  is  a  copy  of  an  account  sbow- 
ing  various  items  of  merchandise  sold  by  tbe 
pluintifTs  to  the  defendaots,  in  August,  Septem- 
ber and  October,  188S,  amotrnting  in  debit  items 
to  $13,125.20.  with  a  credit  iteoi  of  cash,  De- 
cember 31.  1883,  amounting  to  $7,275.15.  leav- 
ing a  tmlaoce  due  to  the  plaintiff*,  on  the 
last-named  day.  of  $4,850.10. 

The  defendants  were  served  with  process  and 
put  in  various  pleas,  and  there  ncre  replica- 
tions and  rejoinders,  raising  issues  covered  by 
the  findings  of  tbe  court  on  tbe  trial.  The  de- 
fendant Woodruff  having  died,  it  was  ordered 
1191  ^^^^  proceed  against  the  surviving  de- 

fendants. A  trial  before  a  jury  was  com- 
menced, but  a  juror  was  withdrawn,  and  the 
parties  duly  waived  a  trial  by  jury  and  con- 
sented that  the  ctise  be  tried  by  the  court. 

The  court  filed  spedal  flndiogs,  as  follows: 

"1.  James  O.  Cleaveland,  Coraetiua  B.  Cum- 
niings and  Washington  Libtiey,  three  of  tbe 
defendants,  with  one  William  F.  Shelley,  on 
the  31st  of  December,  1881,  formed  a  limited 
ct)-partocr:>bip  under  tbe  Statute  of  the  Stale 
of  Illinuis  in  that  behalf,  under  the  name  of 
'Cleavelnnd,  Cummings  &  Shelley,'  to  do  a 
wholesale  bu^ness  in  merchandise  in  Chicago, 
in  which  the  said  Washington  Libbey  was  a 
limited  partner,  having  put  in  $50,000  of  cap- 
ital. 

"2.  About  the  1st  of  May,  1883,  t!ie  said 
Shelley  went  out  of  the  firm,  and  Charles  W. 
Woo<lrufF,  the  other  defendant  in  this  cause, 
came  into  the  firm,  which  assumed  the  name 
of  'Cleaveland,  Cummings  &  Woodruff,'  and 
continued  to  do  business  until  as  hereinafter 
stated. 

"3.  Said  firm  of  'Cleaveland,  Cummings  & 
Woodruff'  intended,  as  between  themselves,  to 
do  business  as  a  limited  partnership,  but  tliey 
did  not  take  the  steps  required  by  law  to  make 
said  liim  a  limited  piirtnership  under  the  Stat- 
ute of  Illinois  in  tlint  In-half.  I 

"4.  Tlie  plnintifTs  sold  to  the  firm  of  Cleave- 
hind,  Cunuiiin;;s  &  Woodruff,  upon  the  28th. 
29th  and  30lli  of  August,  1883,  and  upon  the! 
14th  and  lolh  of  SeptemlH-T,  188-1,  merchandise  j 
to  tbe  itnitfUDtof  $8,064.03,  payable  by  the  said 
firm  in  sixty  days  from  Sept.  15tb;  and  on  tbe 
S4th  of  October  sold  to  Cleaveland,  Cummings 
&  Woodruff  merchandise  to  tbe  amount  of ' 
$1,391.83,  payable  in  sixty  days  from  Novem- 
ber Ist;  and  tbe  phintiffs  were  also  the  holders 
of  two  notes  of  said  Cleaveland,  Cummings  & 
Woodruff,  dated  Chicnijo,  September  15.  1883, 
due  in  four  monllis  from  tbe  date  thereof,  pay- 
able to  ibeordcrof  the  dereiuhints  and  indorsed 
by  tlicm.  one  for  $1,347.00  and  one  for 
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$1,42], 40,  which  two  notes  matured  January 
IS,  18b'4;  said  several  amounts  aggregating 
$12,125.25. 

*'  5.  On  the  80th  of  October,  1883,  Washing- 
ton Libbey  paid  to  James  O.  Cleaveland  $1,000  [320] 
for  his  interest  in  tbe  firm  of  Cleavelaod,  Cum* 
mings  &  Woodruff,  and  said  James  O.  Cleave- 
land, Coroelius  B.  Cummings,  Charles  W. 
Woodruff  and  Washington  Libbey  signed  and 
delivered  to  James  O.  Cleaveland  an  Instra- 
ment  in  writing  as  follows,  viz: 

*'  'The  co-partnership  heretofore  existing  be- 
tween James  O.  Cleaveland,  Cornelius  B.  Cum- 
mings, Charles  W,  Woodruff  and  Wasbingtoa 
Libbey,  under  the  firm  name  of  Cleaveland. 
Cummings  &  Woodruff,  has  this  day  been  dis- 
solved by  mutual  consent,  and  such  dissolution 
to  take  effect  Nov.  1,  1883.  All  acconnis  and 
in<iebtedness  due  the  late  firm  of  Cleaveland, 
CumminasA  Woodruff  must  be  paid  to  Cum- 
mings, Woodruff  &  Brown,  sucres-sors  to 
Cleaveland,  Cummings  &  Woodruff,  by  whom 
all  liabilities  of  the  late  firm  must  be  paid  and 
said  Cleaveland  held  harmless  therefrom. 

"  'Dated  Chicago,  Illinois,  Oct  89.  A.  D. 
186S. 

'"James  O.  Cleavelnnd, 
"  '  C.  B.  Cummini^. 
"•Charles  W.Woodruff. 
'* '  Wasbiogton  Libbey." 

"6.  It  was  coulemplaled,  October  30,  1883, 
that  a  new  firm  would  be  formed,  composed  of 
Cornelius  B.  Cummings,  Charles  W.  Woodruff 
and  Swan  Brown,  as  general  partners,  and 
Washington  Libbey.  as  spechll  partner,  but 
said  firm  was  never  formed,  but  the  said  Cleave- 
land supposed  it  was  so  formed  wlien  he  sold 
out  his  interest  to  tbe  said  Libbey. 

"7.  The  firm  of  Cleaveland,  Cummin^  & 
Woodruff  stopped  business  on  or  before  Nov- 
ember 14, 1883.  Said  firm  owed  for  borrowed 
money  about  $170,000,  which  was  unsecured, 
and  for  merclmndise  about  $411,000;  and  the 
assets  of  said  firm  were  sufflrienl  to  pay  the 
borrowed  money  in  full  and  not  quite  sixty  per 
cent  on  the  dollar  upon  the  mercantile  drt)ts. 
The  said  Washington  Libbey  was  reputed  to 
be  a  man  of  targe  wealth. 

"8.  On  the  14lh  of  November,  1883,  all  tbe 
bills  receivable,  notes  uid  accounts  of  Cleave- 
lnnd, Cummings  &  Woodruff  were  sold  to  [321] 
Columbus  R.  Cummings  for  his  two  notes  for 
$201,110.48;  one  for  $110,000.  which  was  de- 
livered to  the  Union  National  Bank  in  full 
payment  of  borrowed  monev  due  by  said  firm 
to  said  bank.  The  other,  for  $91,110.43.  was 
delivered  to  a  memlwr  of  said  firm  of  •Cleave- 
land, Cummings  &  Woodruff  Columbus  R 
Cummings  wm  a  brother  of  Cornelius  B.  Cum- 
mings, and  a  director  in  the  Union  National 
Bnnk.  to  whidi  he  had  introduced  said  firm, 
and  felt  in  honor  bound  to  see  that  the  bank 
suffered  no  loss. 

"  9.  Immediately  thereafter,  Cleaveland, 
Cummings  8b  Woodruff  sent  J.  J.  KniclKr- 
bocker,  as  their  attorney,  to  New  York ,  and  pro- 
posed to  the  mercantile  creditortof  that  firm  to 
pay  them  sixty  rents  on  the  dollar  of  their  respec- 
tive claims.  When  application  to  the  plaintiffs 
was  made  to  accept  sixty  cents  on  the  dollar  of 
their  claims,  some  bad  settled  at  that  rate  and 
some  had  not.   The  attorney  of  Cleaveland, 
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CimiinfDKs  &  Woodruff  explalaed  the  sltuattoD 
of  the  assets  of  Cleaveland,  Cummings  &  Wood- 
raff,  saying  that  the  borrowed  money  was  to 
be  paid  in  full,  which  would  not  leav^  enoueb 
to  p&y  quite  idx^  p«  cent  of  the  lemalDtDg  ui- 
debteancss.  LlDbey*s  liability  os  a  member  of 
the  firm  was  s^ken  of,  when  said  attorney 
stated  to  the  plaintiffs  that  be  had  not  had  op- 
portunity to  examine  Into  the  question  and  was 
not  in  possession  of  information  to  know 
whether  Libbey  could  make  a  successful  de- 
fense or  not,  but  that  It  was  a  question  they 
coidd  iovcstirate  for  tbemselTea.  One  of  said 
plaintilfo  saldto  said  attorney  they  had  sold  no 
goods  to  the  defendants  on  the  strength  tfaat 
Libbey  was  more  than  a  special  partner;  that 
no  credit  bed  been  given  to  the  Arm  on  the  faith 
that  Libbey  sustained  any  other  relation  to  it; 
that  Libbey  had  lost  hu  special  capital;  and 
that  they  bad  no  desire  to  make  him  pay  more. 
It  does  not  appear,  however,  from  the  evidence, 
that  the  defendants,  or  their  attomtiy,  com- 
municated to  the  plaintiffs  tbe  fact  that  Libbey 
had  signed  the  instrument  in  writing  referred  to 
In  the  fifth  finding,  or  that  he  made  any  state- 
ment as  to  Libbey's  financial  aUIHy  to  pay  the 
debts  of  said  firm.  The  plaintiffis  at  first  re- 
fused, but  altout  .tbe  2&th  of  December,  1868, 
rStSI  receipt  of  thesumof  $7,275.16,  which 

''  was  sixty  per  cent  of  their  entire  claim,  they, 
by  their  agent,  Waltor  M.  Smith,  executed  and 
delivered  to  tbe  said  John  J.  Enickerbocker. 
the  atiomey  for  the  derendants,  at  Chicago,  an 
instnuzient  in  writing,  as  follows: 

"  *  For  and  in  consideration  of  tbe  sum  of 
■eren  thousand  two  hundred  and  seventy-five 
■nd  -M^  ($7,275.  IS)  dollars,  to  us  in  hand  paid 
I^JonnJ.  Knickerbocker. of  Cbicaeo,  III., the 
receipt  whereof  is  hereby  acknowledged  and 
cocferaed,  we  have  sold,  assigned,  transferred 
and  delivered,  anddo  hereby  sell,  assign,  trans- 
fer, set  overaod  deliver,  to  said  Enickerbocker, 
bis  heirs,  executors,  administrators  and  assigns, 
the  above  and  foregoing  claim  in  our  favor  and 
■gainst  the  late  firm  of  Cleaveland,  Cummings 
ft  Woo^nfl.  and  all  other  claims  and  demands 
which  we  DOW  have  or  might  or  could  have 
uninst  the  said  Cleaveland,  Cummings  & 
Woodnifl,  bv  reason  of  tbe  happening  of  any 
matter  or  thing  from  the  beginning  of  the 
world  to  the  day  of  the  data  hereof,  without 
recourse  to  us,  and  authorize  and  empower  said 
Knfckerbocker  to  sue  for,  collect,  settle,  com- 
pound and  give  acquittance  therefor  as  fully  as 
we  could  do  in  person. 

" '  In  witness  whereof  we  haive  hereunto  set 
our  hand  and  seal  Uib  29th  day  of  December, 
1888. 

"'OeorgeC.  Richardson&  Co.,  [Seal.] 
"  'Per  Walter  M.  Smith.  [Seal.r 

"Attached  lo.said  Instrument  are  the  follow* 

"  •  Chicago,  Sept.  16, 1888. 
" '  Four  months  after  date  we  promise  to  pay 
to  tbe  order  of  ourselves  one  thousand  three  hun- 
dred and  forty-seven  -M,  dollars  at  the  Me- 
chanics' National  Bank.  N.  T.,  value  received. 
"  '  Due  Jan'y  18,  1884. 
"  *  $1,847.99. 

"  '  Cleaveland,  Cummings  &  Woodruff.' 
•indorsed:) 

"  'Cleaveland.  Cummings  ft  Woodruff.* 

itsc.  s. 


'"Chicngo.  Sept.  16,  1888. 
" '  Four  months  after  date  we  promise  to  pay 
to  the  order  of  ourselves  one  thousand  four 
hundred  and  tweniy-ooe  dollars  and  ^  at  the  [3S3] 
Sfocbanica*  Kational  Bank,  S.  T..  value  re- 
ceived. 
"  ■  Due  Jan'y  18, 1884. 
" '  $1,421.41. 

"  '  Cleaveland,  Cummings  ft  Woodruff.' 
"(Indorsed:) 

"  '  Cleaveland,  Cummings  ft  Woodruff.' 

"'Messrs.  Cleaveland,  Cummings  and  Wood- 
ruff to  George  0.  Richardson  &  Co.,  debtors: 

•"1688. 

"'Auff.SS.  TomdBe»a>4im  SeptU.  $338  U 

»•••■>          ••  M  UB  Ob 
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"•*•"'*  •*    4,788  « 

>**Bept.ll        -          »  -    ,824  74 

"*        Ifc        "          •*  "  ....    S«T  17 
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"And  Charles  W.  Woodruff,  one  of  tbe  said 
defendants,  at  the  same  time,  and  as  part  of 
the  same  arrangement,  delivered  to  the  said 
agent  of  the  plaintiffs  an  instrument  in  writing 
as  follows,  viz: 

'•  •  John  J.  Knickerbocker.   Jesse  Holdom, 

**  *  Knlckerboker  &  Holdom, 

"  'Attorneys  at  Law, 

"' 164  U  Salle  St. 
"  •Chicago.  ,  188-. 

"  *  In  consideration  of  a  compromise  this  day 
made  by  Messrs.  Oeo.  C.  Hichardson  ft  Co.  and 
Messrs.  Jay,  Laogdon  ft  Co..  of  New  York 
City,  of  their  respective  claims  against  tbe  late 
firm  of  Cleaveland,  Cummings  ft  Woodruff,  of 
Chicago.  III.,  the  satd  Cleaveland,  Cummings 
ft  Woodruff  stipulate  and  agree  not  to  pay  vol- 
untarily to  any  of  tbeir  creditors  holding  claims 
in  excess  of  one  thousand  dollars,  to  exceed 
sixty  per  cent  on  the  dollar  in  settlement: 
Providing,  however,  that  the  payment  of  attor- 
neys' fees  and  court  costs  In  ail  cases  where  [324] 
suits  have  been  heretofore  or  may  hereafter  be 
commenced  shall  not  be  consideroa  as  an  evasion 
or  violation  of  this  agreement. 

"  'Cleaveland,  Cummings  ft  Woodruff. 

"'Dec.  29th,  1888.' 

"10.  In  April,  1884,  all  the  mercantile  debts 
of  Cleaveland,  Cummings  &  Woodruff  had  been 
settled  at  sixty  cents  and  released'  except  about 
$88,000.  The  firm  of  Yietor  ft  Achelis  had 
not  released  their  claim,  but  had  brought  a  suit 
by  attachment  thereon  against  James  O.  Cleave- 
land,ComeliuaB.CummingB, Charles  W.Wood- 
ruff and  Washington  Libbey,  which  was  about 
to  be  tried.  The  attorney  of  Cleaveland,  Cum- 
mings ft  Woodruff  paid  to  Vietor  ft  Achelis 
sixty  cents  on  tbe  dollar  of  their  claim,  who 
thereupon  released  their  said  claim;  hut  at  the 
same  time  said  attorney  of  CHeaveland,  Cum- 
mings ft  Woodniff  gave  his  check  (which  was 
afterwards  paid)  to  the  attorneys  of  Vietor  ft 
Achelis,  for  twenty-five  per  cent*  on  the  dollar 
of  said  claim,  and  said  attorneys  remitted  twen- 
ty of  said  twenty-five  per  cent  to  Vietor  ft 
Achelis.  This  payment  to  the  attorneys  of 
Vietor  ft  Achelis  was  a  cover  under  which 
Victor  ft  Achelis  were  to  and  did  ncdn  on 
their  claim  more  than  dxt?  per  cent,  nnd  sncli. 
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pavment  was  made,  after  Vietor  &  Achclis  liad 
refuBed  to  take  sixty  per  coot,  hy  agrecmeot  be- 
iweeD  tlie  attorneys  of  Cleaveland.  CummiDgs 
4i  Woodruff  and  victor  ft  Achelis  that  Vietor 
A  Achelis  should  receive  eighty  per  cent. 

"  11.  Tbe  amouDt  doe  on  the  original  claim 
is  14,850.10,  and  tbe  interest  thereon  from  De- 
cember 29tb,  1888,  to  April  14tb,  1886,  is 
$679.85,  making  $5,528.45  In  all." 

Thereupon  a  JudrmeDt  was  entered,  urbich 
states  that  tbe  court  nods  the  issues  for  the  plaia- 
tiffs,  and  assesses  their  damages  at  $5,529.45, 
and  overrules  a  motion  by  tbe  defendants  fora 
new  trial,  and  orders  that  tbe  plaintiffs  recover 
from  tbe  defendants  Cleave]ana,Cumminjs  and 
Llbbey,  survivors  of  Woodruff,  $5,539.45  dam- 
ages and  $147.80  costs.  To  review  this  judg- 
ment  tbe  defendants  have  brought  a  writ  of 
error. 

There  is  a  bill  of  exceptions,  which  states 
,251  that  both  parties  adduced  evidence  tending  to 
^  prove  tbe  issues  on  their  respective  sides;  Uiat, 
when  tbe  written  paper  dat^  October  30, 1883, 
set  forth  in  tbe  fifth  special  flndiog,  was  of- 
fered in  evidence,  the  defendants  objected  to 
its  introduction,  on  tbe  ground  that  It  was  in- 
competent aud  irrelevant,  but  the  court  over- 
ruled the  objection  and  admitted  tbe  paper  in 
evidence,  and  the  defendants  excepted;  that  tlie 
plaintiffs  also  offered  in  evidence  tbe  paper 
dated  December  29,  1883.  signed  "Cleaveland, 
Cummings  &  Woodruff,"  set  forth  at  the  close 
of  the  ninth  special  finding;  that  the  defendants 
objected  to  its  introduction,  on  the  grounds  of 
variance  and  incompetency,  but  tbe  court  over- 
ruled the  objection  and  a(lmitted  tbe  paper  in 
evidence,  and  tbe  defendants  excepted;  that 
evidence  was  introduced  touching  the  matters 
named  in  the  tenth  special  finding,  and  tbe  de- 
fendants adduced  evidence  tending  to  show  that 
no  payment  was  made  to  either  of  uie  mercantile 
creditors  by  preference,  or  wilb  a  view  to  dis- 
criminate between  one  of  tbe  said  creditors  and 
another;  that  Ibe  defendants  objected  to  tbe 
evidence  tending  to  show  that  Vietor  &  Achelis 
were  paid  more  than  60  per  cent  on  the  ground 
that  sucb  payment,  if  made  as  ciniined  by  the 
plaintiffs,  was  not  made  voluntarily;  that  the 
court  overruled  tbe  objection,  and  held  that, 
under  tbe  contract  of  December  d9, 1883,  signed 
"Cleaveland ,  Cummings&  Woodruff,  "any  pay- 
ment over  60  per  cent  was  made  voluntarily,  un- 
less  sucb  claim  had  gone  to  judgment;  that  tbe 
defendants  excepted  tosucb  ruling;  and  that  it 
appeared  from  the  evidence  tliat  Uie  borrowed 
money  was  paid  in  fall  during  November, 1883. 
and  each  of  the  mercantile  creditors  received 
60  per  cent  on  their  claims  from  Cleaveland, 
Cummings  &  Woodruff. 

It  Is  contended  for  the  plaintiffs  that  their 
assignment  to  Knickerbocker  was  not  binding 
upon  tbem,  because  tbe  defendants  did  not  dis- 
close to  them  the  financial  standing  of  Libbey, 
nor  the  fact  of  his  liability  as  a  general  partner 
in  the  firm  of  Cleaveland,  Cummings  &  Wood- 
ruff, nor  tbe  liability  in  regard  to  uie  debts  of 
that  firm  assumed  by  liim^  the  paper  set  forth 
In  the  fifth  findioe. 

But  the  ninth  findlne  sets  forth  fully  what 
took  place  between  Knickerbocker  and  the 
plaintiffs,  on  the  visit  of  the  former  to  the  lat- 
tet,  at  Hew  York,  to  propoaa  to  them  to  accept 
«8S 


from  tlie  defendants  sixty  cents  on  tbe  dollar. 
That  finding  states  that  Knickerbocker  ex- 
plained tbe  situation  of  the  assets  of  Cleave- 
land, Cummings  &  Woodruff,  saying  that  the 
borrowed  money  was  to  be  paid  in  full,  which 
would  not  leave  enough  to  pay  quite  60  per 
cent  of  tbe  remaining iodebtedness(a  fact  which 
was  true,  according  to  tbe  seventh  finding;; 
that  Libbey's  liability  as  a  member  of  the  firm 
was  spoken  of,  when  Knickerbocker  staled 
to  the  plaintiffs  that  he  had  not  had  oppor-  [3S7J 
tunfly  to  examine  into  the  question  and  was  not 
in  possfssion  of  Information  to  know  whether 
Libbey  could  make  a  successful  defense  or  not, 
but  that  it  was  a  question  they  could  investi- 
^te  for  themselves;  and  that  one  of  the  plain- 
tiffs said  to  Knickerbocker  that  they  bad  sold 
no  goods  to  tbe  defendants  "  on  the  strength 
that  Libbey  was  more  than  a  special  partner;" 
that  no  credit  bad  been  given  to  the  firm  on 
the  faith  that  Libbey  sustained  any  other  rela- 
tion to  it;  that  Libljcy  bad  lost  his  special 
capital,  and  that  they  bad  no  desire  lo  make 
bim  pay  more.  Tbe  ninth  finding  does  not 
state  that  Knickerbocker  was  in  possession  of 
any  Information  such  as  that  which  be  stated 
to  the  ptaintiffn  he  was  not  in  possesion  of. 

Tbe  ninth  finding  further  says  that  It  does 
not  appear  from  the  eWdence  that  the  defend- 
ants or  Knickerbocker  communicated  to  the 
plaintiffs  the  fact  that  Libbey  had  signcU  the 

Sa[>er  set  forth  In  the  fifth  finding,  or  that 
[nickerbocker  made  any  statement  as  to  Llb- 
bev's  financial  ability  in  pay  the  debts  of  tbe 
defendants'  firm.  It  is  not  shown  that  Knick- 
erbocker made  a  false  answer  lo  any  inquiry 
put  to  him  by  tbe  plaintiffs. 

It  thus  appears  that  Libbey's  llabilitv  as  a 
member  of  the  defendants'  firm  was  spoken  of 
between  Knickerbocker  and  tbei^aintiffs;  that 
Knickerbocker  made  to  tbero  aorcpreseniaiion 
that  Libbey  was  not  liable,  but  substantially 
stated  to  them  that  the  question  of  Libbey  s 
liability  was  a  matter  lobe  examined  into,  and 
one  which  tbey  could  investigate  for  tbem- 
selves;  tbat  tbe  plaintiffs  communicated  to 
Knickerbocker  at  tbe  time  tbe  idea  that.  In 
their  dealings  with  the  defendants,  tbey  had 
always  acteaon  the  view  that  Libbey  was  only 
a  special  partner;  and  that  Knickerbocker  did 
not  state  to  the  plaintiffs  that  Libbey  was  not 
financially  able  to  pay  the  debts  of  the  defend- 
ants' firm. 

The  exact  of  this  Interview  in  New 
York,  between  Knickerbocker  and  the  plain- 
tiffs, does  not  appear,  hut  it  would  seem,  from 
the  eighth  and  ninth  findings,  that  an  interval 
of  between  five  and  six  weeks  must  have  elapsed 
between  tbe  time  of  tbat  interview  and  the  29th 
of  Deceml)er,  1S88,  when  tbe  assignment  to 
Knickerbocker  was  executed. 

It  is  not  found  by  tbe  court  tbat  It  was  (328) 
known  to  the  defendants'  firm  or  to  Libbey 
that  the  latter  was  not  merely  a  special  partner: 
nor  Is  it  found  tbat  the  defendants  were  guilty 
of  any  fraudulent  concealment.  ,Tbe  sugges- 
tion oy  Knickerbocker  lo  the  plaintiffs,  that 
there  was  a  question  as  to  the  liability  of  Lib- 
bey as  a  general  partner,  was  full  enough  to 

{tut  them  on  inquiry,  and  to  call  upon  them  to 
nvestigate  the  question  for  themselves,  daring 
the  five  or  six  weeks  tbat  elapsed  before  th^ 
made  the  assignment  to  Knickerbocker. 
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As  to  the  statement  In  the  ninth  finding,  that 
It  docs  not  appear  that  the  defendants  or 
Enickerhockcr  communicated  to  the  plaintiffs 
the  fact  that  Libbey  bad  signed  the  paper  set 
forth  Id  the  fifth  finding,  it  Is  to  be  remarked 
that  that  paper  Beta  forui  that  the  liabilities  of 
the  defeDdants'  firm  were  to  be  paid  by  the 
proposed  Dew  firm  of  Cumminn,  Woodniff  & 
Brown;  and  that  the  sixth  flodiiig  states  that 
It  waa  contemplated,  on  the  day  that  paper 
bears  date,  that  a  new  firm  would  be  formed, 
composed  of  Cornelius  B.  Cummingi,  Charles 
W.  Woodruff  aDd  Swan  Brown,  as  general 
partners,  and  Washington  Libbey  as  special 
partner,  but  that  such  Dew  firm  was  never 
formed,  altbough  Clcaveland  supposed  it  was 
Bo  formed  when  be  sold  out  to  Liblrey  his  In- 
terest in  tbe  firm  of  Cleavcland,  Cummings  & 
WoodrufT,  on  the  day  that  paper  was  signed. 
As  the  oew  firm  was  never  farmed,  that  paper 
bad  DO  effective  force  at  tbe  time  of  the  inter- 
view between  Knickerbocker  and  the  plaintiffs, 
or  at  tbe  lime  ibe  assignmeut  to  Knickerbocker 
was  made.  Besides,  Libbey  was  to  be  only  a 
special  partner  in  the  new  nrm. 

We  are  unable  to  see,  in  this  case,  any  breach 
of  good  faith  on  tbe  part  of  tbe  defendants,  or 
any  misrepresentation  as  to  the  assets  of  their 
firm,  or  any  false  answer  by  Knickerbocker  to 
any  quesUoo  put  lo  him  by  tbe  plaintiffs. 

It  IS  found  as  a  fact,  by  the  court  below,  that 
Cleaveland,  Cummings  and  Libbey,  with  one 
Shellcr,  in  December,  1881,  formed  a  limited 
co-pnrtDersbip  under  the  Statute  of  Ulinois, 
under  tbe  name  of  "Cleaveland,  CummiDgs  & 
Sbcllcy,"  in  which  Libl)ey  was  a  limited  pait- 
ner,  haviDg  put  in  |50,000  of  capital;  that, 
atKtut  the  1st  of  May,  1883,  Shelley  went  out 
|329|  of  tbe  firm,  and  Woodruff  came  into  it,  tbe 
flrtn  being  tben  called  "Cleaveland,  Cummings 
ft  Woodruff;"  and  that  that  firm  intended,  as 
between  its  mem'jcrs,  to  do  business  as  a  limit- 
ed partnership,  but  did  Dot  take  tbe  steps  re- 
quired by  law  to  make  itself  a  limited  partner- 
ship uDder  tbe  Statute  of  Illinois.  It  is  uot 
found  that  either  Cleavcland,  or  Cummings, 
or  Wootlruff.  or  Liblwy.  supposed  at  any  time 
tbal'tbe  co-partnership  was  other  than  a  lim- 
ited one;  and  it  distinctly  appears,  by  thenlDlb 
finding,  that  the  plaintiffs.  In  selliog  their 

foods  to  tbe  dcfenclaQts,  all  the  time  regarded 
ibbey  as  only  a  special  partner. 
In  a  case  very  like  tbe  one  before  us,  Damb- 
mnnn  v.  SchuUing,  75  N.  Y.  55.  it  was  held 
that  a  party  cau  commit  a  legal  fraud,  in  a 
business  transaction  with  another,  only  by 
fraudulent  misrepresentaiions  of  fact,  or  by 
such  conduct  or  arliflce,  for  a  fraudulent  pur- 
pose, as  will  mislead  tbe  other  party,  or  throw 
Dim  off  bis  guard,  and  cause  him  to  omit  in- 
quiry or  examination  which  be  would  other- 
wise make;  that  where  there  la  nosuch  relation 
of  trust  or  confidence  between  the  parties  as 
imposes  upon  one  an  obligation  to  give  full  in- 
formation to  the  other,  the  latter  cauDOt  pro- 
ceed blindly,  omittlDg  all  iDquiry  aDd  examina- 
tion, and  then  complain  that  the  other  did  not 
ToIuDleer  to  give  tbe  information  be  bad ;  that 
Ignorance  of  a  fact  extrinsic  and  not  exscntial 
to  a  contract,  but  which,  if  known,  might  have 
InQuenced  tbe  action  of  a  party  to  Ibe  contract, 
is  not  such  a  mistake  as  will  authorize  equita- 
ble rdlef;  and  that,  a*  to  sucb  facta,  the  party 
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must  rely  upon  his  own  vigilaDce,  and,  if  not 
Imposed  upon  or  defrauded,  will  be  held  to  hia 
contract.  That  was  an  action  brought  to  set 
aside  a  release  under  seat,  od  tbe  ground  that 
it  was  inoperative  because  obtained  by  misrep- 
resentation and  a  concealment  of  material  facts. 
It  was  not  found  that  there  was  any  fraudulent 
misrepresentation,  and  there  was  none  In  fact, 
and  there  was  no  misrepresentation  of  any 
kind,  nor  was  there  any  fraudulent  conceal- 
ment of  any  facta;  nor  was  any  statement  or 
artifice  used  to  throw  off  from  bis  £[uard  or  to 
entrap  or  mislead  tbe  party  executing  the  re- 
lease. The  court  says  in  its  opinion:  "A  par- 
ty buying  or  selling  property,  or  executing  in- 
struments, must,  by  inquiry  or  examination, 
gain  all  the  koowledge  he  desires.  He  cannot  [830] 
proceed  blindly,  omitting  all  inquiry  and  ex- 
amination, and  then  complain  that  the  other 
party  did  not  volunteer  all  the  Information  he 
had."  These  views  were  reaffirmed  when  the 
case  waa  again  before  ibe  court,  in  85  N.  Y.  622. 

In  OraAam  v.  Mejfer,  99  N.  Y.  611,  it  was 
held  that  a  compromise  made  by  a  debtor  with 
his  creditor  cannot  be  aasiii^ed  on  tbe  ground 
tbat  the  debtor  omitted  to  disclose  bis  financial 
condition;  and  tbat  where  be  is  not  questioned 
in  regard  thereto,  aud  does  nothing  to  mislead, 
he  is  not  bound  to  make  any  such  disclosure. 
It  was  claimed  in  tbat  case  that,  altbough  there 
was  a  failure  to  show  that  any  fraudulent  rep- 
resentations were  made  on  tbe  part  of  tbe  debt- 
or to  induce  tbe  compromise,  jet  It  ought  to  be 
set  aside  on  the  ground  of  tlie  undue  conceal- 
ment by  the  debtor  and  hie  attorney  of  tbe  true 
condition  of  tbe  estate  of  tbe  debtor,  which  be 
had  as.s)gned  under  a  general  assignment  for  tbe 
benefltof  hia creditors.  Tbecourtsald:  "But 
tbe  defendant  was  not  bound  to  make  any  dis- 
closure of  bis  financial  craidition.  He  was  not 
asked  to  make  any.  He  made  no  misrepresen- 
tations, and  did  nothing  to  mislead  Graham, 
or  prevent  bim  from  Inquiring,  or  to  throw 
him  off  from  his  guard.  They  negotiated  at 
arms' length.  Tbe  defendant  waa  ui  no  trust 
or  confidential  relation  with  bim.  It  Is  true 
tbat  he  bad  madean  assignment,  and  had  there- 
by created  a  trust  for  Graham's  benefit.  But 
he  was  not  the  trustee.  He  bore  tbe  simple  re- 
lation to  him  of  debtor,  and  he  had  the  right  to 
make  the  best  compromise  with  him  he  could, 
using  no  fraud  or  culpable  artifice  to  accom- 
plish tbe  result.   Each  party  lo  such  a  com- 

Eromise  has  tbe  right  to  the  advantage  which 
is  superior  skill,  foresight  and  knowledge  may 
give  him.  The  business  of  tbe  world  can  be 
condnrted  upon  no  other  basis.  If  eitbis'  par- 
ty desires  Infonnation  from  the  other,  be  must 
ask  for  it;  and  then  be  must  not  be  misled  or 
deceived  by  answers  given.  These  views  are 
fully  sustained  by  the  caae  of  Dambmann  v. 
isehvltirtg.  75  N.  T.  62,  and  tbe  court  below 
was  not  mistaken  in  holding  tbat  that  case  war 
a  controlling  authority  for  the  dedsioo  It  made. 
Tbe  principles  of  law  laid  down  in  that  case 
were  in  no  way  impugned  or  questioned  when  1331-1 
tbe  case  again  came  before  this  court,  in  85 
N.  Y.  628.  but  they  were  reaffirmed." 

As  to  Libbey's  financial  ability,  the  seventh 
finding  states  that  he  "was  reputed  to  be  a  mtn 
of  large  wealth/'  not  that  he  was  a  man  of 
large  wealtb.  Tbe  failure  of  Knickerbocker 
to  make  any  statement  u  to  Libbey's  flnandsl 
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■Ulity  to  pay  the  debts  of  tbe  defendant'  firm 
cannot  give  rise  to  any  inference  of  conceal- 
meot  or  fraud,  because  tbe  importance  of  Lib- 
bey's  financial  ability  depended  entirely  upon 
vbetber  be  was  a  special  or  a  general  partner; 
sndtheitatement  made  by  one  of  ttie  plaiQUfls 
to  Knickerbocker,  that  they  had  acted,  in  their 
dealing  with  the  defendants'  firm,  on  tbe  view 
tbat  Libbey  was  only  a  special  partner,  joined 
Tvitb  the  fact  tbat  Knickerbocker  distinctly 
suggested  to  them  an  InvestigatioQ  of  (be  ques- 
tion as  to  the  character  of  Libbey's  liability  as 
a  member  of  the  Ann,  shows  that  there  was  no 
duty  OQ  tbe  part  of  Knickerbocker,  aa  repre- 
■entine  the  defendants,  to  make  any  statement 
as  to  Libbey's  actual  or  reputed  financial  ability. 

Tbe  only  remaining  question  is  as  to  whether 
tbe  defendants  violated  the  agreement  made  by 
them  in  tbe  paper  signed  in  their  firm  name, 
dated  December  20, 1888,  set  fortb  in  the  ninth 
finding,  "not  to  pavToluntarily,  to  any  of  their 
creditors  holding  claims  in  excess  of  one  thou- 
sand dollars,  to  exceed  sixty  per  cent  on  the 
dollar  in  settlement." 

It  appears  by  tbe  tenth  finding  that,  in  April, 
1884,  all  tbe  mercantile  debtaof  the  defendants' 
firm  had  been  settled  at  60  cents  and  released, 
except  about  $88,000;  that  the  firm  of  Tietor 
&  Achelis  bad  not  released  their  claim,  bat  bad 
brought  a  suit  by  attachment  tbereon,  against 
Cleavcland,  Cummlngs,  Woodruff  and  Libbey, 
which  was  about  to  be  tried;  that  tbe  attornev 
of  the  defendants'  firm  paid  to  Victor  &  Achehs 
60  cents  on  tbe  dollar  of  their  claim,  which 
they  thereupon  released,  and  tbat  at  the  same 
time  said  attorney  gave  his  check,  which  was 
afterwards  paid,  to  the  attorneys  of  Vietor  & 
Achelis,  for  26  per  cent  on  the  dollar  of  said 
claim,  and  the  latter  attorneys  remitted  20  of 
said  25  per  cent  to  Vietor  &  Achelis;  that  this 
payment  was  a  cover  under  which  Vietor  & 
Achelis  were  to  and  did  receive  on  their  claim 
[332]  norethan  60  per  cent,  and  lucb  payment  was 
made,  after  Vietor  &  Adiells  had  refused  to 
take  60  per  cent,  by  agreement  between  the  at- 
torneys of  Cleaveland,  CumminKsft  Woodruff, 
and  of  Vietor  &  Acbelis,  that  tbe  latter  should 
receive  80  per  cent. 

We  are  of  opinion  that  the  facts  set  forth  in 
tbe  tenth  finding  fail  to  show  that  the  payment 
of  the  80  per  cent  to  Vietor  ft  Achelis  was  a 
voluntary  payment.  They  had  brought  a  suit 
by  attachment  on  their  claim,  against  their 
debtors,  and  the  suit  was  about  to  be  tried. 
There  was  evidently  no  defense  to  It,  and  a 
Judgment  for  the  full  amount  of  it  would  be  re- 
covered, and  it  was  secured  by  attachment.  A 
settlement  of  tbe  entire  claim  for  80  percent 
would  be  a  savinfcof  20  per  cent  and  would,  to 
tbat  extent,  increase  tbe  assets  of  the  firm, 
Avbicb  were  not  quite  sufficient  to  pay  tbe  60 
cents  on  the  dollar  which  the  firm  proposed  to 
pay  on  the  mercantile  debts,  and  which  they  had 
paid,  by  April,  1884,and  prior  to  tbe  transaction 
with  Vietor  &  Acbelis.  on  debts  amounting  to 
$373,000.  Under  these  circumstances,  the 
payment  of  the  SO  per  cent  to  Vietor  ft  Achelis 
was  not  voluntary. 

It  appears  b^  tbe  bill  of  exceptions  tbat  the 
defendants  objected  to  the  evidence  tentiing  to 
show  tbat  Vietor  ft  Achelis  were  pnid  more 
than  60  per  cent  on  (be  ground  tbat  such  pay- 
ment was  not  made  voluntarily,  but  tbat  the 
tllO 
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court  held  that,  under  the  paper  of  December 
29,  1888,  signed  by  Cleaveland,  Cummings  ft 
Woodruff,  any  payment  over  60  per  cent  was 
made  voluntarily,  unless  tbe  claim  had  gone  to 
judgment.  If  the  claim  had  gone  to  judgment, 
the  payment.over  60  per  cent  would  have  been 
40  per  cent;  and  we  do  not  see  tliat  the  pay- 
ment of  tbe  20  per  cent,  at  the  time  it  was  made, 
was  any  tbe  less  involuntary  than  would  have 
been  the  payment  of  the  40  per  cent  after  judg- 
ment bad  been  obtained. 

In  Oarey  v.  Barrett,  LR.  4  C.  P.  Div.  878, 
certain  creditors  of  the  defendfmt  signed  an 
agreement,  to  which  the  plaintiff  assented,  seU 
ting  fortb  that  they,  in  consideration  of  ten 
shillings  In  tbe  pound  on  their  respective  debts, 
agreed  to  accept  the  some  in  discharge  of  those 
debts,  "tbe  whole  of  the  creditors  receiving  not 
exceeding  a  like  sum  in  discharge  of  thdr 
debts."  At  the  time  theagreement  wasentered  [3S3] 
Into,  it  was  known  tbat  Ue  debuv  was  being 
stud  by  ft  creditor  for  a  sum  irf  money  vhicn 
was  afterwards  paid  in  full  the  day  before  tbe 
cause  was  ripe  for  trial.  In  consequence  of 
this,  the  plaintiff  sued  tbe  defendant  to  recover 
a  part  oi  bis  unpaid  debt.  The  court  (Lord 
Coleridge,  Oh.  J.,  and  Lindlcy,  J.)  held  that 
the  agreement  of  compromise  was  limited  to 
the  creditors  who  signed  it,  and  that,  even  If 
that  were  not  so,  the  payment  to  the  creditor 
who  was  paid  in  full,  bemg  made  under  pres- 
sure, and  not  in  pursuance  of  a  prior  arrange- 
ment to  give  bim  a  preference,  did  not  render 
the  transaction  void.  lard  Coleridge  said  that 
tbe  payment  in  full  "was  not  tbe  less  a  pay' 
ment  under  process  of  law  because  the  debtor 
did  not  wait  to  incur  the  expense  of  a  judg- 
ment and  execution." 

In  Sadieh  v.  HutcHna,  95  U.  S.  210,  218  [24: 
409,  410],  it  is  laid  down  that  where  there  is  an 
actual  or  threatened  exercise  of  power  possessed 
over  the  property  of  another  by  tbe  party  ex- 
acting or  receiving  a  payment,  there  is  coercion 
or  duress  wbldi  will  render  a  payment  invol- 
iiDtai7;andtbecaseofBEiKiniorev.  Lefferman, 
4  OilT.  4SI5,  ia  cited,  which  holds,  tbat  when  a 
payment  is  made  to  emancipate  property  from 
an  actual  and  existing  duress  imposed  upon  it 
by  tbe  party  to  whom  the  money  is  paid,  the 
payment  is  to  be  regarded  as  compulsory. 

l%e  judgment  U  reteraed,  and  mm  it  rw- 
manded  to  the  Circuit  Oaurt,  tBith  a  direction  to 
enter  judgment  far  the  dtfmdantt  on  thejlndingt 
<!ffaet. 

Mr.  JucUcc  Miller  dissents. 

Mr.  Chief  JvtUec  Fnllwt  liaving  been  of 
counsel  In  this  case,  did  not  In  It  or  take  ai^ 
part  in  itadedsion. 


UNITED  STATES,  Appt.,  J*'*^ 
«. 

TYLER  DAVia 
<8ee  8.  CL  Reporter^  ed.  SU-MJ 

^bn  cf  deputg  marAal  ■  regulatione  ly  A« 
Preeident. 

1.  AlthouKb  tbe  President  has  autboritr  to  regu- 
late tbe  lengUi  of  service  and  oompenaaUon  of  a 
special  deputy  manbal  or  a  supervisor  of  eleo* 
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tkm.  ytt,  whm  the  awrtoei  for  wbleh  oompen- 
Mtlon  to  demanded  were  performed  before  tbe 
President  made  sucb  reffiilatloiu  and  were  per- 
formed Id  pursuanoe  of  the  Statute,  oompensa- 
tion  muBt  be  made  therefor  aooordlnsly. 
%  Tbe  reffulationa  cannot  ban  a  letroaetlTe  ef- 
fect te  as  to  Invalidate  a  claim  for  service*  per- 
formed before  the;  wore  in  exlBtenoe. 
(No.  1033.] 

Bubmitted  Not.  4. 1889.   Decided  Dec.  9, 1889. 

APPEAL  from  a  judepuDt  of  the  District 
Court  of  the  Uoited  Stales  for  Uie  District 
of  Maryland  in  favor  of  plaintiff  for  a  balance 
due  bim  for  services  as  a  special  deputf  mar- 
b]):iI  at  tbe  congressional  election  of  1880  in  the 
City  of  Baltimore.  A^rm^. 
The  facts  are  stated  in  the  opinion. 
Mr.  John  B.  Cotton,  Ataiattint  Attorney- 
General,  for  appellant. 
Mr.  Charles  C,  Laneaster.  for  appellee: 
Tbia  same  question  was  fully  reviewed  by 
Hupben  of  the  United  States  District 
Court  for  ibe  Eastern  District  of  Virginia,  and 
decided  in  favor  of  tbe  claimant. 

Berrv  v.  U.  S.  35  Fed.  Rep.  S69:  StocktdaU 
T.  Cr.&lt9Fed.  Rep.  62. 

Mr.  Justire  Itaaaar  delivered  the  opinion 
of  the  court: 

On  the  2d  day  of  December,  i887,  tbe  ap- 
pellee, Tyler  I^vfs,  brought  suit  against  the 
United  States  in  the  District  (.'ourt  of  tbe 
United  States  for  the  District  of  Maryland,  un- 
der the  Act  of  March  3.  1887,  giving  to  the 
District  Courts  of  the  United  States  concurrent 
jurisdiction  with  the-Court  of  Claims  in  suits 
ajjraiDst  tbe  United  Slates  where  the  amount  in 
dispute  doe»  not  exceed  |1,000.  with  a  few  ex- 
ceptions not  necffisary  lo  be  considered  in  this 
case  (24  Stat.  505),  to  recover  the  sum  of  |25, 
alleged  to  be  a  balance  due  bim  for  sendees 
performed  as  a  special  deputy  marsh»]  at  the 
consressiooal  election  of  1886,  in  the  City  of 
Baltimore,  in  that  State. 

Issue  having  been  joined  upon  a  demurrer 
filed  by  tbe  plaintiff  to  tbe  answer  of  the  United 
Slates,  tbe  court  found  tbe  facts  and  tbe  law  in 
favorof  tbe  plaintiff,  and  rendered  Judgment 
in  bis  favor  for  the  amount  demanaed.  The 
United  States  appealed. 

At  tbe  last  term  of  Ifais  court  the  case  was 
before  us  on  a  motion  to  dismiss  the  appeal  up- 
on the  ground  that  tbe  United  States  were  not 
entitled  to  appeal  from  a  judgmeut  of  tbe  dis- 
trict court  against  them  where  the  amount  in 
dispute  was  less  than  |5,000.  The  motion  wsh 
[33S]  denied,  tbe  court  holding  that,  under  the  Act 
of  March  3,  1887,  rupra,  appeals  from  the  dis- 
trict court  were  governed  by  tbe  same  law  as 
applied  io  the  case  of  appeals  from  the  Court 
of  Claims  in  like  cases.  181  U.  8.  87  [S3: 98]. 
The  case  is  now  here  on  its  merits. 

There  is  no  dispute  as  to  the  facts.  As 
found  by  the  90urt  below  they  are  as  foUowB: 

"  (1.)  The  plaintiff  was  duly  appointed  and 
comniissioneo  special  deputy  marshal  of  elec- 
tion for  the  Eighteenth  Ward  of  Baltimore 
City,  in  the  State  of  Maryland,  by  George  H. 
Cairnes,  Esq.,  United  States  marshal  for  the 
District  of  Maryland,  on  tbe  8d  day  of  Septem- 
ber, A.  D.  1886,  in  pumiance  of  section  2021 
Of  tbe  United  States  Bevised  Sututes,  and  the 
IBS  V.ij. 


supplements  and  amendments  thereto,  and  ha 
duly  qualified  and  entered  upon  bis  duties. 

"  (2.)  The  laws  of  Maryland  gmvemins  regit 
tration  for  congressional  and  other  elecUons  in 
tbe  City  of  Baltimore  require  that  tbe  officers 
of  registration,  for  tbe  purpose  of  correcting 
the  lists  of  qualified  voters,  shall  sit  with  open 
doors  in  the  several  wards  of  the  city  from  9  a. 
m.  to  9  p.  m.,  for  fifteen  successive  days,  com- 
mencing on  the  first  Monday  of  Scpt<:inbcr; 
and  afterwards,  for  the  purpose  of  revising  the 
lists,  for  three  (3)  successive  days,  commencing 
on  the  —  Monday  of  October. 

"(3.)  Tbe  plaintiff,  in  pursuance  of  his  said 
appointment,  and  of  the  provisions  of  section 
2016  of  the  Kevlsed  Statutes,  which  authorized 
and  required  the  supervisors  of  elections  to  at- 
tend at  all  times  and  places  fixed  for  the  regis- 
tration of  voters,  who,  being  registered,  would 
be  entitled  to  vote  for  a  representative  or  dele- 
gate in  Congress,  and  to  pen>onally  inspect  and 
scrutinize  such  registration,  and  in  pursuance 
of  section  2021,  wbicb  made  it  his  duty,  when 
required  thereto,  to  aid  and  assist  the  super- 
visors of  election  in  the  verification  of  any  fists 
of  persons  who  may  have  registered,  did  attend 
to  said  registration  in  tbe  said  ward  for  which 
he  was  appointed  for  tbe  purpose  of  aiding  and 
assisting  the  supervisors  of  elcclion,  for  fifteen 
days  in  September,  A.  D.  1886.  and  for  three 
days  in  Ociolier.  1886,  being  October  4th,  5th 
and  6th  in  said  year. 

"(4.)  The  United  States  marshal  for  this 
district,  on  the  lOtfa  of  October,  1886,  re- 
ceived from  tbe  Attorney-General  of  the  United 
States  a  circular  letter,  in  which  he  notified  the 
marshal  that  'it  is  not  expected  that  super- 
visors and  deputy  marshals  will  receive  com- 
pensation for  more  than  five  days'  services,  and 
they  should  be  so  informed.  Within  this  time 
all  can  he  done,  it  Is  thought,  that  ought  to  be 
done.' 

"  (6.)  The  plaintiff  was  on  duty  and  had  per- 
formed eighteen  days  of  proper  and  ncwssary 
service  as  special  marshal  before  the  circular 
letter  of  tbe  Attorney-General,  relied  upon  Id 
the  answer  of  the  United  States,  had  been  re- 
ceived.*^ 

Section  of  tbe  Revised  Statutes  pro* 
vides,  among  other  things,  that  "  there  sbull 
be  allowed  and  paid  to  .  .  .  each  special  deputy 
marshal,  who  is  appointed  and  performs  his 
doty  under  the  preoeding  provirfons,  compen- 
sation at  tiie  rate  of  five  dollars  per  day  for  each 
day  he  is  actually  on  duty,  not  exceeding  ten 
days." 

Tbe  defense  relied  upon  by  the  United  States 
is,  Ibat  the  President  had  authority  to  regulate 
tbe  length  of  service  and  compensation  of  a 
special  deputy  marshal  or  a  supervisor  of  elec- 
tion; and  that,  having  such  authority,  and  hav- 
ing undertaken,  through  the  Attorney-General, 
lo  make  such  regulations,  by  tbe  droular  let* 
ter  nforcsnid,  those  regulations  are  binding 
upon  inferior  officers.  Upon  the  facts  io  thu 
case  it  is  to  be  observed,  that  tbe  question  of 
llie  nulhority  of  the  President  to  make  Ihe  reg- 
ulations mentioned  does  not  arise  here;  for,  as 
shown  by  the  findings  of  fact,  the  services  for 
which  compensation  is  demanded  were  per- 
formed iMlor  to  the  date  when  tbe  drcular  let- 
ter was  ittued  from  the  Attoro^-General'a  of- 
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floe.  They  were  performed  under  tbe  Statutes 
mentioned,  and  compensation  must  be  made 
accordingly.  Whether  the  President  had  the 
power  to  make  the  reftulaiioos  prescribed 
the  abore-mentiooeddrcular  or  not,  they  man- 
ifestly cannot  have  a  retroacliTe  effect,  bo  as  to 
invalidate  a  claim  for  services  performed  be- 
fore they  were  in  exisieoce. 
The  judgment  of  tlta  wurt  bdlMO  U  (kprmad. 


UNITED  STATES.  Appt., 

«. 

HENRY  8CH0FIELD. 

<aee  8.  CL  Beporter^  ed.  831.  noteJ 

niOMi  Sbaiu  v.  JOatta,  ante.  p.  880^  followed. 
[No.  1084.] 

Bubmitted  Nob.  4. 1889.   Decided  Dec  9. 1889. 

APPEAL  from  a  judgment  of  the  District 
Court  of  the  United  States  for  the  District 
of  Maryland  in  favor  of  plaintiff  for  wages  as 
supervisor  of  registration  during  a  congres- 
rionnl  election.  Affirmed. 
Reported  below.  83  Fed.  Rea  S78. 
Mr.  John  B.  Cottim.  Autetaitit  AUcmeu- 
emerald  for  appellant. 
Mr.  Charle*  C.  LaneMter  for  q^pellee. 

Mr.  Juitiee  Luaw  deliTeiedtlM  opinion  of 
the  court: 

Thiscaseissimilarfnall  its  essential  features 
to  the  p*eceding  one  of  United  State*  t.  Davie, 
ante,  p.  890,  and  the  decision  In  it  should  be 
the  same.  For  the  reasons  given  in  the  opinion 
In  that  case  1h«  judgmeni  the  eouH  hOow  in 
ihi*  COM  U  affirmed. 

I4801  WILLIAM  H.  ROBERTSON,  Collector  of 
^  the  POBT  OF  Hbw  Yobk,  Ptff.  in  Err.. 

fi. 

JESSE  ROSENTHAL  bt  aIi, 
(See  8.  C.  Beporter'a  ed.  400-M.) 
Duty  an  Itairpin»~-Aei  of  laiO—conetruetion  cf. 

L  ifon  and  steel-wire  halrplna  are  liable  to  a  dutr 
of  U  per  oant  ad  valorem,  under  that  part  of 
Schedule CaeoUonfSQe,  oftheBevised  Sututes, 
as  enacted  br  the  Act  of  Harob  8, 1883  <22Stat.  501). 

f.  As  Congraas.  for  tbe  thirteen  years  prior  to 
1883.  treated  halrplna  for  revenue  purposoe  as  a 
atettnct  article  from  "  pins.  soUd-head  or  other," 
It  would  be  unreasonable  to  hold  that  the  legis- 
lation of  1883  was  Intended  to  do  away  with  such 
dlatlnotlon. 

%,  Asbytbe Aotof Julyl4,1870,Cong««a«igiied 
hairpins  to  a  class  by  themselves,  therefore  their 
not  being  ipedfloally  enumerated  In  1883  did  not 
letofate  tbem  to  the  category  of  "plus,  solid- 
bead  or  other."     „  „. 

[No.  67.] 

Argutd  Not.  4,  1889.   Decided  Dec  16, 1889. 

TN  ERROR  to  the  Circuit  Court  of  the  United 
X  States  for  tbe  Southern  District  of  New 
York  to  review  a  judgment  in  favor  of  the 
plaintiffs  in  an  action  to  recover  duties  illeeally 
uacted     defendant  as  Collector  of  the  Tort 
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of  New  York  upon  goods  Imported  l^y  ptain- 

tiffs.  Beveraed. 

Statement  by  Mr.  Chi^JuHiee  Fntlsr  i 
This  was  an  action  brought  to  recover  duly 
alleged  to  have  been  illegally  exacted  by  tho 
defendant,  as  Collector  of  tlie  Port  of  New 
York,  upon  certain  merchandise  imported  by 
the  plaintiffs.  It  was  stipulated  on  tbe  trial 
that  if  the  pWntifla  should  be  entitled  to  re- 
cover on  the  main  question  raised  by  their 
protest,  a  verdict  should  be  entered  penerally 
In  plaintiflB*  favor,  subject  to  adjustment  as  to 
formal  requisites  and  to  amount,  at  the  custom- 
house, under  the  direction  of  the  court. 

Evidence  was  given  tending  to  show  that  on 
or  about  July  6^  and  7th.  1884,  tbe  plainiifEa 
imported  certain  iron-wire  and  steel-wire  hair- 
pins, upon  which  the  Collector  assessed  a  duty 
of  45  per  cent  ad  valdrem,  under  that  part  of 
Schedule  C,  section  2503,  of  tbe  Revised  Mat- 
utes,  as  enacted  by  the  Act  of  Uarch  S,  ISdS  (2S 
Stat.  501),  which  reads: 

"  Manufactures,  articles  or  wares,  not  spe- 
cially enumerated  or  provided  for  in  this  Act, 
compmed  wholly  or  in  part  of  iron,  steel,  cop- 
per .  and  whether  partly  or  wholly  manu- 
factured,forty-flve  (45)  per  centum  ad  valorem. 

The  plaintiffs  paid  ihe  amount  of  duty  as- 
sessed, and  protested  as  follows: 

"  We  protest  against  vour  decision  as  to  the 
rate  and  amount  of  duties  to  l>e  paid  on  the 
hairpins  entered  by  us  for  consumption  July 
5  1884.  per  Donau  86888.  from  Bremen,  be-  |4eil 
c^use  thCT  are  dutiable  at  80  per  cent  adtal. 
under  tariff  Schedule  0,  pins,  solid-head  or 

°*^'^If  not  so  dutiable  they  are  dutiable  under 
said  schedule  at  the  rates  per  pound  prescribed 
for  the  Iron  or^teel  wire  of  which  they  are 

"■^We  pay  the  excess  exacted  under  compul- 
Bion.  solely  to  get  the  goods." 

To  sustain  the  issues  upon  their  part,  ine 
plaintiffs  introduced  Leopold  Kramer,  who  tes- 
tified that  he  was  an  importer  of  fancy  gwls 
in  the  house  of  phiintiCs,  and  that  their  busi- 
nesB  was  the  general  Importation  of  notions, 
etc  .  and  who  identified  the  invoices  and  enmea 
Involved  in  this  action,  and  also  showed  that 
the  rate  of  duty  upon  said  hairpins,  If  classified 
as  "  pins,  solid-head  or  other,"  would  not  be 
less  than  the  rate  of  duty  chargeable  upon  the 
iron  or  steel  wire  from  which  they  were  made. 
Witness  testified  further  as  follows: 
"  These  samples  are  samples  of  the  aniclea 
Imported,  and  are  known  ordinarily  as  hair- 
pins.  There  are  also  samples  of  various  other 


tinds  of  pins:  one  is  a  crimping  pin  one  a 
Bolid-head  pin.one  a  pin  with  ablack  head.cailed 
a  bonnet  pin,  used  to  fasten  shawls;  also  diaper 
Dins.  They  are  made  of  iron  wire  and  steel 
wire,  and  have  no  heads  at  aU-  Diaper  pim 
and  crimping  pins  have  not  aolid  beads.  Tbey 
have  no  heads." 

And  on  cross-examination: 

"  Some  pins  have  heads,  but  are  not  solid- 
beaded  pins.  Bonnet  pins  and  shawl  pins  are 
pins  with  heads,  but  are  not  solid  headed  pinfc 
Those  pins  freferrring  to  card]  are  pms  with 
heads,  but  are  not  solid-heoded  pins. 

"Q.  Are  solid-headed  pinstbeoidinorypioi 
that  everybody  haiT 
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"Ana.  Ye3;  not  everybody.  I  am  familiar 
with  dress  pins.  I  don't  know  aDythlcg  about 
dolhc)=iiin<i,  except  that  there  are  such  things. 
I  know  there  are  linchpins  and  kingpins  for 
locomotives,  biuiliey  arc  not  used  for  the  same' 
purpose  as  the  articles  id  suit." 

Plaintiffs  baving  rested,  defendant's  counsel 
moved  the  court  to  direct  a  verdict  for  tbe  de- 
fendant upon  the  following  grounds,  to  wit: 

"  1st.  That  in  prior  laws  pins,  solid-head  or 
14621  other,  and  bairpius  were  both  provided  for, 
which  shows  that,  as  Cougrcss  uses  the  phrase 
'pins,  solid-bead  or  other,  U  does  not  Include 
hairpins. 

"2d.  That  the  phrase  'pins,  solid-bead  or 
other,*  applies  only  to  pins  with  beads  of  some 
kind. 

"8d.  Generallv:  that  tbe  evidence  does  not 
make  out  a  case  for  recovery  by  tbe  plaintiflFs." 

Which  motion  the  court  denied;  to  wbicb 
nilinc  defendant's  counsel  tben  and  there  ex- 
cepted. 

The  court  thereupon  charged  the  jury  as 
follows: 

"  GerTtlemcn.  if  you  tbink  these  articles  are 
pins,  according  to  tbe  common  understanding 
of  tbe  class  or  pins  that  are  known  as  solid- 
bend  pins  or  other  pins,  return  a  verdict  for  tbe 
plaintifis;  if  not  return  a  verdict  for  tbe  de- 
femknt.    You  may  take  the  case." 

Tlie  jury  baving  returned  a  verdict  for  tbe 
plaintilTs,  and  the  amount  having  been  subae- 
queuily  ascertnined  as  anreed,  judgment  was 
eotercti  a^insl  tbe  Collector  accordingly,  and 
tbe  cause  l}rought  here  on  writ  of  error. 

Mr.  O.  W.  Cbapman,  Sotidtir-Oenerai. 
for  plaintiff  in  error. 

Mettn.  Edward  Hartley  and  Walter  H. 
Coieman  for  defendants  in  error. 

Mr.  Chief  Jitaiee  Fnller  dcllmed  the  opin- 
ion of  tbe  court: 

The  articles  io  question  were  ordinary  bead- 
leas  bairpius,  made  of  steel  wire  and  inm  wire, 
and  tbe  question  is  whether  they  were  dutiable 
at  "  pins,  solid-bead  or  other." 

By  aeclion  13  of  tbe  Act  of  July  14,  1862  (12 
Stat  655-57),  a  duty  xjX  five  per  centum  ad  va- 
loftm.  In  addition  to  tben  existing  duties,  was 
levied  on  many  artirle9,  Including  "pins, 
solld-bcad  or  other,"  and  '■  manufactures,  arti- 
cles, vessels  and  wares,  not  otherwise  provided 
for,  of  gold,  silver,  copper,  brnss,  iron,  steel, 
lead,  pewter,  tin  or  other  metal,  or  of  which 
either  of  these  metals  or  any  other  metal  shall 
be  tbe  comjjonrnt  material  of  chief  value," 

By  section  21  of  tbe  Act  of  July  14,  1M70  (16 
*•!  Stat.  304),  a  dutv  of  fifty  per  centum  ad  valo- 
rem was  levied  "on  hairpins  made  of  iron 
wire." 

Cnder  section  2504,  title  XSXIII,  Revised 
Statutes  of  1874,  "Schedule  M— Sundries." 
we  find:  "  Hairpins,  made  of  iron  wire:  fifty 
per  centum  ad  talorentf  "Pins,  solid-had 
or  other;  thirty-five  per  centum  ad  talorem" 
(Ed.  1878,  476,  480.)  And  In  "Schedule  E— 
Metnls"  (405):  "All  manufactures  of  steel,  or 
of  which  steel  shall  be  a  component  part,  not 
otherwise  provided  for:  forty-five  per  centum 
ad  talorem.  But  all  articles  of  steel  partially 
manufacturrd,  or  of  which  steel  shall  be  a  com- 
ponent pan,  not  otherwise  provided  for,  shall 
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pay  the  same  rate  of  duty  as  if  wholly  manu- 
factured." And  also  (467>:  "Manufactures, 
articles,  vessels  and  wares  not  otherwise  pro- 
vided for.  of .  .  .  iron,  ...  or  other  metal 
(except  .  .  .  steel),  or  of  which  dtberof  thesa 
metau  shall  be  tbe  component  material  of  chief 
value:  thirty-five  per  centum  cut  taUirem." 

In  March,  187S,  certain  imported  atecl  hair- 
pins baving  been  held  at  the  Port  of  New  York 
dutiable  at  fifty  per  cent  ad  valorem,  because  of 
their  similarity  to  iron-wire  hairpins,  tbe 
Treasury  Depariment  decided  that  this  was  er- 
roneous, and  that  they  were  properly  charge- 
able with  tbe  rate  of  duty  applicable  to  manu- 
factures of  steel  not  otherwise  provided  for. 
Synopsis  T,  Dec.  1875,  p.  56,  No.  2140. 

By  secllon  2502  of  title  XXXIII  of  the  Re- 
vised Statutes  as  enacted  bv  the  Act  of  March 
3, 1883  (23  Stat,  501),  "Schedule  C— Metals," 
a  duty  of  thirty  per  centum  ad  valorem  was 
levied  on  "pins,  solid-bead  or  other;"  and  by 
the  last  pArnL'raph  in  the  same  schedule,  on 
"  manufactures,  articles  or  wares,  not  specially 
enumeratefl  or  provided  for  in  tbis  Act,  com- 
posed wholly  or  in  part  of  iron,  steel,  ...  or 
any  other  metal,  and  whether  partly  or 
wboUv  manufactured:  forty-five  per  centum 
ad  talorem" 

It  will  be  perceived,  that  although  hairpins 
are  not  mentioned  A>n0»i('ne,this  last  paragraph 
covers  iron  and  steel  hairpins,  as  was  ruled  as 
to  tbe  latter  by  tbe  Dcpurtroent  in  1875,  in  the 
construction  and  application  of  similar  Ian- 

Inasmuch  as  Conm^  for  tbe  thirteen  yean  t^O^l 
prior  to  1883.  treated  hairpins  for  revenue  pur^ 
poses  as  a  distinct  article  from  "pins,  solid- 
bead  or  other,"  wc  consider  it  uureiisoDable  to 
conclude  that  tbe  legislation  of  1883  was  in- 
tended to  do  away  with  a  distinction  manifestly 
regarded  as  inherent  in  the  thing  itself. 

In  short,  it  is  doubtful  if  it  could  ever  have 
been  properly  held  that  hairpins  were  (sutdem 
generii  with  the  pins  referred  to  In  the  Tariff 
Acts;  but  if  this  could  have  been  so  prior  to 
1870,  we  are  of  opinion  that  at  that  time  Con- 
gress assigned  them  to  a  class  by  themselves, 
because  essentially  tui  ffeneria,  and  therefore 
tliat  their  not  Iwing  specifically  ennmeraied  in 
188S  did  not  relegate  them  to  the  category  of 
"  pins,  solid-bead  or  other,"  «s  ingcniouriy 
argued  by  counsel. 

From  these  views  tbe  conclusion  follows  that 
tbe  court  below  should  have  fautrncted  the 
juij  to  find  for  tbe  defendant. 

T/ie  jvdgment  is  rerej-sed,  and  the  eauee  r»> 
manded,  voith  a  direction  to  award  a  new  trial. 


FRANK  HUHB,  Appt.  |408| 
TTNITED  BTATE& 


UNITED'STATES.  Appt. 
«. 

FRANK  HUME. 
(See  S.  C.  Reporter's  ed.  40S-4U.) 

Gowrnment  contract — unconscionable  eontraet 
— damage*  upon — defence  at  latD— dealing 
teith  government  oJteer*~-derieeU  error— ai- 
mieeion—reaaonabte  profit. 

m 


Digitized  by  Google 


40IM15 


Sufreul:  Court  of  the  Umtkd  States. 


Oct.  Tksm, 


1.  Wbere  olalDunt  made  R  written  contract  with 
the  United  States  tofiirniBb  to  a  goveramcnc 
hoGpital  a  quantity  of  shucks  at  the  rate  of  sixty 
centfl  per  pouod,  baM.'d  on  proposals  made  by  tbe 
Bevroiary  of  the  luterior,  when  shucks  were  ouly 
of  the  luurket  vulue  of  IrotD  six  inlUd  tuoneuud 
three  fuurlhs  cents  per  pound,  and  those  fur- 
Dlslicd  by  cluiniaiit  wei-e  ouly  of  the  latter  value. 
In  an  action  for  the  price  of  the  shucks  delivered, 
tbe  market  value  can  only  be  recovered. 

•l  If  a  contract  lie  unreasonable  and  unconselontu 
ble,  but  not  void  for  fraud,  a  court  of  law  will 
give  to  tbe  pnrty  who  suesfor  Its  breach  damages, 
not  accordlnc  to  Us  letter,  but  onlj  such  as  he  is 
cqiii:ably  entitled  to. 

&  Where  a  cniilrnct  is  so  extortionate  and  un- 
consclonnble  on  its  face  as  to  raise  tbe  presump- 
tion of  fraud  in  its  iiicption.  or  to  require  but 
fclifflit  c\  jilenuc  to  Jusiilysuch  presumption. 
fevcnce  ut  fraud  Is  aa  clficttuious  to  maintain  a 
dcU-ii»e  at  law  aa  to  sustain  alUrmatlve  reliut  in 
equity:  and  if  performance  has  been  accepted  in 
igui'miice  and  under  clrcunit^tances  excusiiiKthe 
DUQ-rctiiru  ot  artiek-s  furnished,  and  these  bave 
some  value,  the  amount  suutl  for  m»y  be  reduced 
to  that  value. 

4.  It  Is  the  duty  of  persons  deatlnfr  with  public  of> 
fleers  Ui  inquire  as  to  their  power  and  authority 
to  bind  the  Kovcrnment:  and  perttons  so  dealing' 
arc  held  to  a  rocoBuitlon  of  the  fact  that  govern- 
ment auents  are  bound  to  falmessnnd  frood  faith 
as  between  tbeinselves  and  their  prineipnl. 

B.  If  claimant  knew  that  a  clerical  error  had  been 
made  in  ihu  contract,  of  which  the  agents  of  the 
governiuent  were  Ignorant,  or  If,  under  tbe  facts, 
be  niiitii  bave  known  that  their  action  In  making 
theciintraet  was  in  vinlutioo  of  their  duty,  the 
chanivier  of  the  fraud  is  not  changed  by  the  fact 
tbiit  such  actiou  was  the  result  of  a  mistake  or 
negligence  of  such  uj^ents. 

0.  Where  clainitint  alleges  that  sixty  cents  per 
pound  for  shucks  was  the  price  at  which  he  in- 
tended to  bid,  and  that  there  wus  uo  mistake  on 
bis  part  in  making  the  bid.  this  la  an  adiiiieBL->n. 
when  taken  with  the  findings  of  fact,  that  heie- 
sli-'ued  to  commit  tbe  agents  of  the  government 
to  an  unconscionable  coutract. 

7.  The  effect  of  tbe  contract  la  not  weakened  by 
the  fact  that,  under  his  bidaon  the  shucks  and  on 
other  Items  Bcpamtcly,  tbe  claimant  lost  money 
on  some  of  tbe  articles  and  he  will  receive  on 
the  whole  only  a  reasonable  profit,  U  paid  for  at 
the  coutract  price. 

[Nos.  102,  103.] 

Submitted  Nov.  IS,  JSS9.  Decided  Dee.  16, 1889. 

APPEALS  from  a  judgment  of  the  Court  of 
Claims  in  fnvor  of  claimant  in  an  action 
for  tlie  price  of  goods  sold  and  delivered  to  the 
United  States.  Affirmed. 
Opinion  below,  21  Ct.  Gl.  828. 

Stalement  by  Mr.  Chief  Justice  Faller: 
Claimant  filed  his  petition  against  tbe  United 
States  in  tbe  Court  of  Claims,  avcrribi;  that  un 
tbe  0th  day  of  August,  1683,  he  rutcrcd  into  it 
contract  in  writing  with  tbe  aclinp  Secretary 
of  the  Interior  Deparlmeiit  for  the  furnisbiny; 
of  cerlniti  articles,  constituting  items  in  his 
proposal  numbered  2,  9.  19,  32.  42,  56,  71,  77. 
78,  79,  89.  90.  01.  97,  102  and  103,  to  the  Qov> 
einmeot  Hospital  for  tbe  Inaaoc  near  Wasbfni;- 
toD'  specified  tberelo:  that  be  bad  fur- 

J  nisbed  merchandise  amounting  to  the  sum  of 
$5,695.89,  according  to  the  prices  eslabtished 
by  tlie  terms  of  tbe  contract,  and  had  been 
paid  only  the  sum  of  $1,663.89.  and  that  there 

$94 


was  still  due  and  owing  to  him  the  auoi '  of 
$4,032,  which  he  was  entitled  to  recover  with 
interest  from  tbe  first  day  of  July,  1884;  and 
that  tbe  accounting  officers  of  the  Interior  De- 
partment had  refused  and  neglected  to  pav 
such  bnlance  of  $4,032,  because,  as  they  al- 
leged, the  price  charged  for  item  97  in  claim- 
aijt's  proposal  was  excessive,  "notwitbstanding 
Ibe  charge  therefor  was  based  upon  the  amouut 
slated  in  said  proposal,  and  accepted  by  said 
defendant's  officers  and  agents,  and  by  tbem 
incori;orat«d  in  said  contract  as  aforesaid." 

To  this  petition  a  special  plea  was  filed  Feb- 
ruary 12,  1686,  on  bcbnlf  of  the  United  States, 
to  tbe  effect  Uiat  claimant  bad  agreed  to  fur- 
nish shucks  to  tbe  government  hospital  at  tbe 
rate  of  sixty  cents  perhtindred  weight,  nod  en- 
tered into  a  written  ^ouirnrt,  to  recover  dam- 
apres  for  tbe  breach  of  which  this  suit  was  in- 
8iitiited.  wiicreby  he  apreed  to  furnish  (inter 
alia)  sbucks  at  the  rate  of  sixty  cento  per 
pound;  that  this  was  a  clerical  error,  tbe  real 
contract  being  tbatshut,-k5i  were  lobe  furnished 
by  claimant  to  si^d  hospital  at  sixty  cents  per 
hundred  weight:  tiiat  notwithstanding  this 
"claimant  attempts  to  practice  a  fraud  against 
the  United  States  in  attempting  to  establish  an 
allowance  of  I  he  claim  as  mtule  by  bim,  and 
by  his  effort  to  obtain  a  judgment  in  tbiscourt 
upon  such  written  contract,  as  tf  such  mistnlie 
and  clerical  error  bad  not  been  made,  and  for 
the  amount  due  for  tbe  shuciis  furnished,  as 
expressed  by  mistake  in  said  written  contract." 

To  this  special  plea  claimant  replied,  by  his 
attorney,  fienying  that  he  agreed  to  furnish 
shucks  at  the  rale  of  sixty  cents  per  hundred 
weight,  and  averring  that  he  bid  for  shucka 
"at  the  rate  of  sixtv  cents  per  pound,  in  ao- 
cordance  with  the  printed  schedule  furnished 
him  by  ihe  United  States  upon  which  to  make 
out  bis  bid;  that  the  said  pnce  was  the  price  at 
which  be  intended  to  bid,  and  that  there  was 
no  mistake  on  bis  part  in  making  out  the  bid; 

.  .  that  tbe  said  contract  contained  fif- 
teen other  items  of  goods,  which  were  furnished 
as  onlei«d,  and  some  Items  furoisbed  in  much  |408| 
larircr  quantities  th;iD  the  estimated  quantity 
contained  on  tbe  printed  schedule;  that  upon 
some  of  the  items  the  claimant  lost  money; 
upon  others  there  was  a  very  small  profit;  and 
that  upon  the  whole  contract,  adjusted  at  con- 
tract rates,  the  claimant  will  not  receive  more 
than  a  fair  and  reasonable  profit.  Claimant 
denies  emphatically  any  attempt  to  practice  a 
fraud  on  the  United  Slates,  and  avers  that  the 
whole  transaction  was  in  absolute  good  faith 
in  the  ordinary  course  of  business;  that  there 
was  no  inducement  or  promise  made  in  regard 
to  the  matter,  except  the  written  proposal  of 
the  claimant  and  tbe  written  contract. 

Kvidence  was  adduced  on  behalf  of  the 
United  Slates,  tending  to  show  that  shucks  at 
the  time  of  the  contract  were  worth  from  three 
fifths  of  a  cent  to  one  cent  and  three  quarters 
per  pound;  that  it  was  the  custom  of  the  goT- 
emmentto  buy  shucks  by  the  hundredweight; 
and  that  tbe  mistake  in  question  had  occurred 
by  reason  of  tlie  word  "pounds"  in  the  printed 
form  not  having  been  struck  out  and  "hundred 
weight"  inserted;  all  of  which  evidence  was 
objected  to  on  behalf  of  tbe  claimant. 

The  Court  of  Claims  filed  its  findines  of  fact 
end  ooDcliuion  of  law  on  the  8d  of  May.  1886. 
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The  first  fiodlog  iets  forth  the  advertisement 
of  the  Secretary  of  the  Interior  for  proposals 
for  fumishing  supplies  to  the  GoveramcDt  Hos- 
pital for  the  Insuae  for  the  fiscal  year  eodiog 
June  SO.  1884,  stating,  among  other  things, 
"Proposals  must  be  made  in  duplicate  on  the 
forms  fnmisbed  br  the  DepartmeDt."  "Bids 
will  be  considered  oo  each  item  separately. 
Scbedulea  cootaiDlng  blank  forms  for  biddiog, 
items  and  approximate  estimates  of  amounts 
will  be  furnuhed  on  application."  A  descrip- 
tion of  what  the  quality  of  many  of  the  arti- 
des,  not  including  shucks,  must  be,  is  given 
St  length  In  the  adVertisement. 

Tbe  second  finding  contains  the  bids  of  the 
claimant  on  forms  furnished  by  the  Depart- 
ment, the  schedule  attached  to  bis  proposal 
enumerating;  some  one  hundred  and  seven  arti- 
cles, on  all  but  twelve  of  which  claimant  mode 
[4091  bidi.  Tbia  schedule,  under  the  head  of  esti- 
mated quanti^,  enumerates  the  articles  br 

Kand,  dozen,  gross,  bushel,  box,  too,  barrel, 
le,  gallon,  ease,  quart  and  sack,  and  the  bids 
are  carried  out  per  pound,  pw  dozen,  per  gal- 
lon, etc. 

The  third  finding  gives  tbe  contract,  by  the 
terms  of  which  the  claimant  agrees  to  furnish 
the  items  in  the  proposal,  numbered  as  in  the 
petition,  and  the  acting  Secretary  of  the  Interior 
agrees  to  pay  or  cause  to  be  paid  on  behalf  of 
the  United  States  the  prices  specified  in  the 
proposal  and  contract,  "  for  all  the  articles  de- 
livered and  accepted,  the  right  being  reserved 
<o  order  a  greater  or  less  quantity  of  each. 

The  foDrth  and  fifth  findings  and  coocltulon 
of  law  are  as  follows: 

"IV.  He  (claimaot)  furnished  under  said 
contract  all  the  articles  included  under  items 
Noa.  2,  9,  19,  32,  42.  66,  71,  78,  79,  89,  90.  91, 
102,  108,  and  has  been  paid  therefor  according 
to  the  contract.  He  also  furnished  in  two  or 
three  lota,  Id  tbe  latter  part  of  tbe  year  1888, 
4,720  pounds  shucks  under  item  No.  97,  with 
memorandum  bills  accompanying  the  delivery 
thereof,  with  the  price  earned  out,  at  60  cents 
perpound,  the  whole  aggregating  $4,082.  For 
the  shucks  he  has  not  been  paid. 

"V.  At  the  time  said  contract  was  made 
shucks  were  of  tbe  market  value  of  from  $12  to 
$35  a  too,  according  to  qualitr,  aod  whether 
they  were  hackled  or  unbacUed;  and  those 
fnnilsbed^  the  claimant  were  of  the  market 
value  of  $85  a  ton,  or  1}  cents  per  pound,  ag- 
grwating,  for  all  that  were  delivered,  $117.00. 

''^Conclusion  of  law:  Upotr  the  foregoing 
findings  of  fact  tbe  court  decides,  as  a  conclu- 
sion of  law,  that  the  claimant  is  entitled  to  re- 
cover $117.60,  and  ao  more." 

The  opinion  of  tbe  court  was  delivered  by 
Richardson,  Oh.  J.  (21  Ct.  CI.  828).  who,  after 
•toting  the  facts  and  pointing  out  that  the 
claimant  was  the  only  bidder  for  shuclcs,  says: 

"  At  the  time  the  contract  was  made  ^ucks 
were  worth  from  $12  to  $35  a  ton,  or  ^om  6 
mills  to  1|  cents  a  pound,  while  the  claimant 
was  to  receive  nearly  forty  times  as  much  as  the 
highest  value. 
(410]  "  That  an  agreement  to  pay  $1,200  a  ton  for 
■hucka,  actually  worth  not  more  than  $36  a  ton. 
Is  a  grossly  unconscionable  bargain,  defined  in 
Bouvler'a  Law  Dictionary  to  be  'a  contract 
which  00  maa  in  hii  aeuei,  not  under  ddualoD, 
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would  make,  on  the  one  band,  and  which  no 
fair  and  honest  man  would  accept,  on  tbe  other, 
nobody  can  doubt.  Such  a  contract,  whether 
founded  on  fraud,  accident,  mistake,  folly  or 
ignorance,  is  void  at  common  law.  It  is  not 
necessary  to  invoke  tbe  aid  of  a  court  of  equity 
to  reform  it.  Courts  of  lew  will  always  refuse 
to  enforce  such  a  bargain,  as  against  the  public 
policy  of  honesty,  fair  dealing  and  good 
mbrala." 

After  citing  Story's  Equity  Jurisprudence, 
§188;  Jamav.  Morgan,  1  Levins,  111;  Baxter 
V.  Wales.  12  Mass.  806.  and  IMandT.  Stone,  ^10 
Mass.  459,  the  opinion  thus  concludes: 

"These  citations  are  sufficient  to  show  that 
In  suits  upon  unconscionable  agreements  the 
courts  of  taw  will  take  the  matter  In  their  own 
control,  and  will,  without  tbe  intervention  of 
courts  of  equity,  protect  the  parties  against 
their  enforcement. 

"  U  it  be  80  in  suits  on  contracts  between 
private  parties  who  act  by  and  for  themselves, 
bow  much  more  Is  it  ao  m  suits  on  agreements 
by  tbe  United  States,  acting  always  through 
public  officers,  who  are  mere  aj^nts,  required 
to  act  in  good  faith  towards  tbeir  priocipal  ao 
cording  to  the  laws  of  the  land,  as  everybody 
dealing  with  them  are  bound  to  know. 

"  There  is  no  finding  by  the  court  of  actual 
fraud  by  any  of  the  persons  engaged  in  making 
the  contract  now  under  consideratioo.  The 
imcpnscionable  price  inserted  for  shucks  was 
DO  doubt  a  mere  accident,  perhaps  from  au  idea 
that  it  waa  the  price  per  hundred  pounds  instead 
of  per  pound,  as  printed  In  the  proposals  and 
contract  and  from  oegrlect  to  change  tbe  printed 
words  accordingly,  which,  if  it  bad  been  done, 
would  have  fixed  the  price  at  $12  a  ton,  the  very 
price  which  tbe  findings  ahow  to  have  been  the 
lowest  value  of  shucks  of  any  kind  at  thai  time. 
But,  however  it  may  have  happened,  we  hold, 
aa  was  held  in  the  case  of  Letandv.  Stone,  from 
which  we  have  quoted  the  words  of  the  court, 
that  a  contract  may  be  held  unconscionable 
without  proof  of  actual  fraud  at  its  inception  If 
its  enforcement  would  be  unconscionable. 

"  It  would  be  a  fraud  upon  the  United  States    rAv  1 1 
to  enforce  such  a  contract  aa  the  one  now  in  ^ 
suit,  and  It  nevercan  be  done  through  the  Court 
of  Claims." 

Judgment  was  'accordio^y  rendered  In  favor 
of  the  claimant  for  $117.60,  and  both  parties 
appealed. 

Jfmn.  Robert  Christy^  and  Joho  O. 
Fay,  for  Hume,  appellant: 

Parol  evidence  Is  inadmissible  to  contradict 
or  vary  the  terms  of  a  valid  written  InstrumeoL 

1  Oreeol.  £v.  277. 

If  parties  choose  to  enter  Into  unwise  and 
improvident  bargains  they  must  abide  by  the 
consequences  of  their  own  rashness  and  folly; 
they  have  contracted  for  themselves  and  the 
court  cannot  contract  for  them. 

Addison  on  Contracts,  12;  PomerOT^Eq.  Jur. 
fi  926;  Erwin  v.  Parham,  68  U.  S.  18  How.  200 
(18:  952). 

Mr.  Wm.  A.  Maarx.  Auttlaiit  Attorney- 

Oeneral.  for  the  United  States: 

If  a  contract  be  unreasonable  and  uncon> 
BCionable,  but  not  void  for  fraud,  a  court  of 
Inw  will  give  to  the  party  who  sues  for  its 
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1«nicbdainium.notBeconliDgto  ita letter,  but 
odIv  such  08  lio  is  equitably  entitled  lo. 

Seott  y.ff.a.'n  U.  8.  li  Wall.  413.  44S  (20: 
48S.  489). 

Mr.  C7jM^Ju«fic«FallardcltveRdtheopia- 

loD  of  the  court: 

In  his  (%Iebrated  judgment  io  Earl  of  Chu- 
Ur^/dA  T.  Janum,  8  Yes.  Sr.  126,  165,  Lord 
Hatdwfcke  iirauged  all  the  forma  of  fraud 
recogDized  by  equitj  in  four  classes,  the  first 
two  of  which  he  f^vea  in  these  words: 

"  1.  Tbea  fraud,  which  is  dolut  maltti,  may 
be  actual ,  arising  from  facta  and  circumstances 
of  imposition;  which  ta  the  plainest  case.  2. 
It  maybe  apparent  from*  the  intrinsic  nature 
and  subject  of  the  bargata  Itself;  auchasno 
laan  in  bis  aeosesaDdnotuuderdeluaion  would 
make  on  the  one  band,  and  as  no  honest  and 
fair  man  would  accept  on  the  other;  which  are 
unequitable  and  imconscientiousburgains;  and 
of  such  even  the  common  law  has  takeu  notice; 
for  which,  if  it  would  not  look  a  little  lu- 
dicrous might  be  cited  JametY.  Morgan,  1  Lev. 
111." 

The  case  referred  to  by  the  Lord  Chancellor 
was  ruled  by  i!)'tr  Robert  Hyde,  then  at  the  head 
of  the  King's  Bench,  and  is  reported  in  1 
Levioz,  111,  in  these  words: 

"  Assumpsit  to  pay  for  a  horse  a  barley-corn 
a  nail,  doubling  It  ever^  nail;  and  avers  that 
there  were  tbirly-two  nails  in  the  shoes  of  the 
horse,  wbirh,  being  doubled  every  nail,  cnme 
to  five  hundred  quarters  of  barley.  And  on 
non-assumpsit  pleaded,  the  cause  Deiog  tried 
before  Hyde  at  Hereford,  he  directed  the  jury 
to  give  the  value  of  the  horse  in  damapes,  being 
i^,  and  so  they  did.  And  it  was  afterwards 
moved  in  arrest  of  judgment  for  a  small  fault 
in  the  declaration,  which  was  overruled,  and 
judgment  given  for  the  plaintiff." 

Jama  v.  Morgan  is  cited  by  Lord  Chitf  Jus- 
tice Hale,  1  Veotris,  267,  to  the  point  that 
"  upon  certain  contracts  the  jury  may  give  less 
damages  than  the  debt  amounts  to,"  and  also  in 
Bacon's  Abridgment,  l)amage»,  D,  1,  together 
with  ThoTn}tOTou(jh  v.  Whitaere,  6  Mod.  805,  S. 
C,  2  Ld.  Raym.  1164,  to  the  same  point,  staled 
thus:  "Though  in  contracts  the  very  sum 
specified  and  agreed  on  is  usually  given,  yet  if 
there  are  circumstances  of  hanfahip,  fraud  or 
deceit,  though  not  aufBdent  to  invalidate  the 
contract,  the  jury  mav  consider  of  them  and 
proportionate  and  nutigate  the  damages  ac- 
cordingly." 

In  Thornborough  v,  Whitaere,  the  plaintiff 
declared  that  the  defendant,  in  consideration 
of  i$.  6d.  paid  down,  and  £4  ITs.  (id.  to  be  paid 
on  theperformaDce  of  the  agreement,  promised 
to  give  the  plaiutiff  two  grains  of  rye  com  ou  a 
oe^n  Monday,  and  to  double  it  successively 
on  every  Monday  for  a  year;  and  the  defendant 
demurred  to  the  declaration.  Upon  calcula- 
tion, it  was  found  that,  supposioc  the  contraci 
to  have  been  performed,  the  whole  quantity  of 
rye  to  be  delivered  would  tie  524,288,000  quar- 
ters.   The  court  recognized  the  case  of  Jainea 

Morgan  aa  good  law,  and  said  that  though 
the  contract  was  a  foolish  one.  the  defendant 
ought  to  pay  something  for  bia  folly.  "The 
counsel  for  the  defendant,  percetviog  the  opin- 
ion of  the  court  to  be  against  his  client,  offered 


tbepMntlff  his  half  crown  and  bfacoat,  whkAi 
was  acccpied  of,  and  aonojudgment  was  gives 
in  the  case." 

In  Leland  v.  Stone.  10  Mass.  459,  Javm 
Morgan  and  Thornborough  v.  Whitaere  are  re- 
ferred to  with  approtjation,  and  the  principle 
of  mitigating  the  dam&gea  applied,  as  also  in 
Cutler  V.  How,  8  Mass.  297;  CuUer  v.  Johnton, 
Id.  266,  and  Baxter  v.  Waka.  13  Masa.  m 
And  see  Greer  v.  Tuned,  18  Abb.  Pr.  N.  8.  427, 
and  RutaeU  v.  SoberU,  8  E.  D.  Smith,  318. 

Mr.  Justice  Bwayne  remarks,  in  Seott  v. 
United  SUitee,  79  U.  S.  12  WaU.  443-445  [20: 
438,  488J: 

"Where  parties  intend  to  contract  by  parol, 
and  there  is  a  misunderstanding  as  to  the  terms, 
neither  is  bound,  because  their  minds  have  not  [41*1 
met  Where  there  is  a  written  contract  and  a 
like  misunderatanding  is  developed,  a  court  of 
equity  will  refuse  to  execute  it.  If  a  contract 
be  unreasonable  and  unconscionable,  but  not 
void  for  fraud,  a  court  of  law  will  give  to  the 
party  who  sues  for  its  breach  damages,  not  ac- 
cording to  its  letter,  but  only  such  as  he  is  equi- 
tably entitled  to.  James  v.  Morgan,  1  Lev. 
Ill;  Tfiornborou^  v.  Whitaere,  3  Ld.  Raym. 
1164;  Baxter  v.  Wales,  13  Mass.  865." 

But  James  v.  Morgan  and  Tlwrnhorough  v. 
H^/tocre  were  plainly  cases  in  which  one  party 
took  advantage  of  the  other's  ignorance  of  arith- 
metic to  impose  upon  him,  and  the  fraud  waa 
apparent  upon  the  face  of  the  contracts.  In 
the  latter  cose  the  defendant,  by  demurring, 
admitted  that  there  was  no  fraud,  and  conse- 
quently the  only  question  was  on  the  validity 
of  (he  contract  in  the  absence  of  fraud,  and  it 
was  sustained,  but  the  plaintiff  was  allowed  to 
take  nominal  damafres  only.  And  as  to  many 
of  the  coses  it  may  l>e  objected  that  tlu-y  nre  at 
variance  with  the  rule  that  a  party  musi  re- 
cover according  to  bis  contract  if  he  sue  upon 
it,  or  not  at  all!  altbouirU.  if  the  express  cou- 
tract  were  void,  the  defendant  might  ocverMie- 
less  he  held  in  general  assumpsit,  upon  tlie 
implied  contract  to  pay  for  properly  rcceiveJ 
from  the  plaintiff  and  retained. 

The  true  principle  deduciblc  from  the  au- 
thorities, and  most  consistent  with  tbe  reusoo 
of  the  thing,  seems  to  be  this;  lu  the  iusinuce 
of  a  special  contract  which  has  been  vvliolly 
executed  and  the  time  of  paymeut  passed,  if 
the  plaintiff  procceds.iu  gencrni  assumpsit,  (he 
cxorcsB  contract  is  only  cviilence  of  the  value 
of  the  considenition,  which  is  open  to  attack  by 
the  defendant  iu  reduction  of  damages.  But, 
where  the  action  is  in  special  assumpsit,  the 
express  promise  of  the  defendant  fixes  the 
measure  of  damapes  to  which  the  plaintiff  is 
entitled.  And  while  the  Reueral  rule  is  that 
the  performance  of  eveiy  contract  may  be  re- 
sisted on  the  ground  of  fraud,  at  law  as  well  a* 
in  equity,  yet  upon  a  coDtrnci  of  sale,  the  de- 
fendant, having  accepted  performance,  cannot 
interpose  this  defense  to  defeat  the  contract, 
unless  he  returns  the  article  or  proves  it  lo  have 
been  entirely  worthless,  thoufih  he  may  ordi- 
narily recoup  the  damages  which  be  can  show 
he  has  Bustained  through  the  fraud.  And  [414) 
there  may  be  contnicla  so  extortionate  and  un- 
,  conscionable  on  their  face  as  to  raise  the  pre- 
sumption of  fraud  in  their  inception ,  or  at  least 
i  to  require  but  slight  additional  e'-idence  to 
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market  ralue  of  the  shucks.  Its  aUowaocs  (tf 
vbicb  we  will  not  disturb. 
3^  Judgment  it  affirmed. 


Justify  such  presumption.  Id  such  cases  the 
natural  and  irresistible  iofereuce  of  fraud  is  as 
efficacious  to  maiotaia  the  defense  at  law  as  to 
sustain  an  application  for  affirmative  relief  in 
equity.  When  this  is  so,  if  performaace  has 
been  accepted  in  ignorance  and  under  circum- 
stances excusing  the  non-return  of  articles  fur- 
nished, and  tliese  have  some  value,  the  amount 
sued  for  ma;  be  reduced  to  that  value. 

In  the  case  at  bar  the  shucks  had  been  ap- 
pmprittted  by  the  government  before  the  du- 
covery  of  the  error  in  the  schedule  and  the 
position  of  the  claimant  in  regard  to  It,  and  if 
tiie  defendant  successfully  impeached  the  con- 
tract on  the  ground  of  fraud,  tlie  judgment  for 
the  actual  market  value  of  tlie  shucks  was  cor- 
rect, and  sustainable  under  tbe  plendings. 

In  order  to  guard  the  public  aeaiast  losses 
and  injuries  arising  from  the  fraud  or  mistake 
or  rashness  or  indiscretion  of  their  agents,  the 
rule  requires  of  ail  persons  dealing  with  public 
ofScers  the  duty  of  inquiry  as  to  Iheir  power 
and  authority  to  bind  the  government;  and  per- 
sons so  dealing  must  necessarily  be  lield  to  a 
recognition  of  the  fact  that  goverDmcnt  agents 
are  bound  to  fniracss  and  good  faith  an  be- 
tween thcmSL'lves  and  their  principal.  White- 
tide  V.  United  State*,  93  U.  S.  247,  iXil  [28: 882, 
88.jl;  United  Staiu  v.  itorfcie,  133  U.  S.  271, 
aiit^;  p.  346. 

If  the  claimnnt  intended  to  induce  the  acrents 
of  the  government  to  contract  to  pay  for  these 
abucks  thirty-five  times  their  binhcst  market 
value,  and  the  agents  of  the  government  know- 
ingly entered  into  tucb  a  contract,  it  nill  not 
be  denied  that  such  conduct  would  be  fraud- 
ulent and  the  agrcemt'Dt  vitiated  accordingly. 
If  the  claimant  knew  that  a  clerirnl  error  had 
bc'CD  committed,  of  which  the  acents  of  the 
government  were  ignorant,  and  deliberately  in- 
tended lo  take  advantage  of  the  error  to  obtain 
the  execution  of  a  contract  for  the  payment  of 
so  grosbly  unconscionable  a  price,  or  If  tlie 
facts  were  such  that  he  must  be  held  to  have 
known  that  their  action,  if  nndcrstandingly 
taken,  would  be  in  piilpable  dertlirtionof  llieir 
duty  to  their  principal,  and,  notwithstanding. 
1415]  sought  to  profit  by  i(,  the  character  of  the 
fraud,  so  far  as  tlie  claimant  is  concerned,  is 
not  changed  by  the  fact  that  such  action  was 
the  result  of  the  nogligeuce  or  mistake  of  the 
govL-rnmeul's  agi;nts,  unlaiDtcd  by  morid  tur- 
pitude on  Iheir  part. 

The  clainiaut  by  his  replication  insists  that 
the  price  of  sixty  cents  per  imund  for  «lnu  ks 
"was  the  price  at  which  lie  intended  to  bid,  nnd 
that  there  was  no  mistake  on  his  port  in  mak- 
ing out  the  bid."  Tin's  is  an  ndmi.'^^ion,  when 
taken  with  the  findings  of  fact,  that  be  de- 
signed to  commit  theai,'cnts  of  the  government 
to  a  contract  "such  as  no  man  in  bis  senses  and 
not  under  delusion  would  make,  on  Uie  one 
band,  and  as  no  honest  and  fair  man  would  ac- 
cept, on  the  other,"  and  is  fatal  to  hisrecoveiy 
according  lo  the  letter  of  the  contract.  Nor  ts 
its  effect  in  that  ^cg.^^d  weakened  in  any  de- 
gree by  the  suggestion  that,  under  bids  on  each 
Item  seporalely,  the  claimant  mntie  but  little 
profit,  or  none  at  all  on  some  of  the  articles. 

Tbe  Court  of  Claims  did  not  err  in  the  nd- 
missioD  of  the  evidence  upon  which  the  fifth 
finding  of  fact  is  based,  nor  In  lis  refu^il  to 
permit  the  claimant  to  recover  more  than  the 
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Auigtment  for  benefit  of  creditor*— tate  on  ere^ 
it— taw  ^  Texa»—tito  auigneet. 

1.  A  otaosetnan  asel^ment'br  an  Insolvent  debt 
or  of  bts  propertf  lor  the  t>eneflt  ot  bla  oredlton, 
tbat  the  assignee  shall  "convert"  tbe  property  as- 
signed "Into  cash  as  lioon  and  upon  the  best  term* 
possible  for  the  best  Interest  of  tbe  credlton,** 
does  not  vive  blm  authority  to  sell  on  credit. 

S.  But  If  such  clause  does  permit  a  sale  by  tlw 
assignee  on  credit,  yet,  under  the  T»xu  deolstonBt 
that  does  not  render  the  assignment  void  upoa 
Itaftico. 

a.  UndertheStatateotTezaBBUotaanaaBlgtiment 
la  not  void  because  It  ts  made  to  two  aaiiffnees. 
Instead  of  to  one,  Rltbough  ttte  Statute  speaka 
only  of  an  BMlffnee. 

[No.  blj 

Argmd  Sm.  8, 11, 1889.  Ifeeided  Dee.  9, 1889. 

IN  ERRORttithe  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  Texas  to 
review  R  judgment  in  favor  of  defendants  inan 
action  brought  by  assignees  of  a  debtor  aeainst 
the  marshal  of  the  Northern  District  of  Texas 
and  hia  sureties  for  seizing  under  attachmenta 
the  gootU  of  tbe  debtor  which  had  been  aa- 
siciied  to  the  plaintiffs.  Rtieracd. 
The  facts  are  stated  in  the  opinion. 
Reported  below,  19  Fed.  Rep.  719. 
Jfr.  W.  HaUett  PhilUpe  for  plaintiflk  In 
error. 

Mefigra.  JoJin  Johns  and  D.  A.  MeKnig'lit* 

for  defendants  in  error: 

The  deed  of  aasignment  ia  void,  as  against 
non-consenting  creditors,  for  the  reason  that  It 
authorizes  tbe  assignees  to  sell  upon  credit. 

In  tbe  following  cases,  wherein  the  assignee 
hnd  authority  to  fix  the  "terms"  of  sale,  it  wa9 
held  that  a  sale  on  credit  was  implied: 

Sumner  v.  Hieke,  67  U.  8.  2  Black,  532  (17: 
355);  nutckinaon  v.  Lord.  1  Wis.  280;  Keep  v, 
Sanderson,  13  Wis.  883;  Beut  v.  Shaughneety, 
2  Utah.  492;  Moir  t  Brown,  14  Barb.  W; 
BehvfOdtv.  Abemethg,  3  Duer,  B88. 

Authority  to  the  assignor  to  sell  upon  tmdit 
renders  the  deed  of  assignment  void  on  its  face. 

McCleery  v.  Allen.  7  Neb.  21;  Collier  v. 
Davig,  47  Ark,  867;  TiagUy  v.  Bom,  7  Cent. 
Rep.  233, 105  N.  Y.  171, 177;  iZoftWns  v.  Butch- 
er, 6  Cent.  Rep.  602, 104  N.  T.  S76;  Jo^^  t. 
MeGehee.  107  U.  S.  865  (37:  490);  Bi^naon  r. 
EUi-ftl,  89  U.  S.  22  Wall.  818  (82:  768);  Meam 
V.  Dowd,  128  U.  S.  27»  (82:  429);  2/iehvleon 
Lenritt,  6  N.  Y.  510. 

Under  the  statutes  of  the  State  of  Texas,  and 
tbe  decisions  of  lier  courts,  a  deed  of  a8sien< 
meut  authorizing  a  aale  upon  credit  is  voloa- 
ble  by  non-cousentlag  creditors. 

Tex.  Rev.  StaL  1870,  an.  S46S,  p.  863.  isX 
March  24.  1879;  Woodward  t.  MatehaO,  SB 
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Pick.  474;  Sagtai  t.  Bowe,  7  Cmt.  Bep.  258, 
105  N.  r.  177;  Ounninffham    JTortM,  126  U. 

6.  77,  81  (31:  624,625). 

Where  the  Statute  is  sUeot  the  assignee  must 
be  eoTerned  by  the  deed  of  assignmeuL 

BurrEll  od  Assignments,  %  363;  Ogden  t.  Pa- 
ten. 21  N.  Y.  iaiBeLwi$.31  N.  T;424;  Adlsr 
Eeker,  1  HcCnir,  257:  Bopkitu  t.  Aiy.  1 
Met.  79;  OoUier  t.  iJoii^,  47  Ark.  867;  Blum  t. 
Welbome,  58  Tex.  167;  t.  amaOeg,  68 

Tex.  612, 516:  Bagleuy.  AnM.  TCent.  Bep. 868, 
105  N.  Y.  171 

lo  Texas  it  has  always  been  held  tbat  an  au- 
thority to  sell  on  credit  voids  the  assignment. 

Eicia  V.  Copeland,  63  Tex.  690;  Baldwin  v. 
Feet.  22  Tex.  714;  Carlton  v.  Baldwin,  22Tei. 
781;  2fave  v.  Brittoa,  61  Tex.  573;  La  BelU 
Wagon  Wvrkt  v.  Ti<S>aU,  59  Tex.  391. 

An  assignment  for  the  beneBt  of  ciediton, 
which  in  (erms  directs  or  authorizes  the  as- 
•l^ee  to  execute  th?  trust  or  dispose  of  the 
property  in  a  mode  not  authorized  by  the  Stat- 
ute, or  contraiy  to  Its  requirements,  is  void  on 
its  face. 

SeAoolJUld  V.  Johvton,  11  Fed.  Rep.  897; 
Eeeland  v.  Hoagland,  10  Neb.  611:  Bonnt  v. 
Carter.  20  Neb.  566;  Edaardt  t.  MiteJieU.  1 
Oray,  239;  Pike  v.  Baam,  21  Me.  380;  Baleigh 
y.  Onmh,  87  Ark.  168;  ChunshiU  t.  WMppU,  41 
Wis.  611. 

The  deed  of  asrienment  is  vt^d  ai  ftrainst 
non-consenting  creditors,  for  the  reason  uat  it 
is  not  made  to  one  assignee  as  required  by  the 
Statute. 

Sedgwick  on  Stat  Law.  91;  Burrill  on  As- 
sigameots,  §810;  Wakeman  v.  Qroter,  4  Paige, 
33:  Qrorer  v.  Wakeman,  11  Wend.  187;  Jaffray 
T.  MnQOm,  107  0.  8.  806  (87:  406);  McRee  r. 
QrStn,  66  Tex  804,  809. 

Mr,  JvHiee  Lama,r  deliTsied  the  opinion  of 
the  court: 

This  is  an  action  of  treapaas  brought  in  the 
court  betow  by  Frederick  Huller  and  Adolph 
Jacobs,  assignees  of  the  firm  of  Louis  Goldnl 
A  Company,  of  Denison,  Texas,  u^nst  An- 
502]  tbony  B.  Norton,  the  United  States  Marshal  for 
the  Northern  District  of  Texas,  and  the  sureties 
on  his  oiBcial  bond,  for  levying  upon  and  seiz- 
ing, under  certain  attachment  suits  in  that 
court,  the  goods,  wares  aaA  merchandise  of 
•aid  firm  which  had  been  assigned  to  the  plaln- 
titSB. 

The  plaintiffs  in  their  petition  set  up  the  fact 
of  the  assignment  by  virtue  of  which  they  as- 
sert title  to  the  property,  reciting  the  main  por- 
tions of  the  deed  at  length;  set  out  the  details 
of  the  various  levies  under  the  attachment 
suits,  and  prayed  judgment  for  the  amount 
and  value  of  the  goods  levied  on,  which  was 
alleged  to  be  something  over  $34,000.  Upon 
demurrer  to  the  petition,  the  court  below  held 
the  deed  of  assignment  null  and  void,  and  ac- 
cordingly rendered  a  judgment  in  favor  of  the 
defendants.  (19  Fed.  Rep.  719.)  To  reverse 
that  judgment  this  writ  of  error  is  prosecuted. 

The  deed  of  assignment  wu  u  follows: 

**Know  sU  men  these  presents  tbat  we> 
Louis  Goldsa!  and  Benjamin  Hassberg,  doing 
business  as  merchants  in  Denison,  Grayson 
County,  Texas,  under  the  firm  name  and  style 
of  'Louis  Goldsal  &  Co..'  for  and  in  considera- 
tion of  the  sum  of  <me  dollar,  to  as  In  hand 
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paid  by  Fred.  Muller  and  A.  Jacobs,  of  same 
place,  the  receipt  of  which  is  hereby  acknowl- 
edged, and  for  the  further  purposes  aod  con- 
siderations hereinafter  stated,  have  this  dav  as- 
signed, bargained,  sold  and  conveyed,  ana  by 
these  presenta  do  assign,  bargain,  sell  and  con- 
vey, unto  thesald  Fred.  Muller  and  A.  Jacobs, 
all  Uie  property  of  every  kind  owned  by  ns,  or 
either  of  us.  individually  or  as  a  firm,  either 
real,  personal  or  mixed,  said  property  consist- 
ing of  our  stock  of  merchandise  situated  in  our 
place  of  business  koowa  as  Nos.  204  and  306, 
south  side  Main  Street,  in  Denison,  Texas,  be- 
ing composed  of  dry  goods,  clothing,  boots, 
shoes,  hats,  caps,  trunks,  valises,  gents  furnish- 
ing goods,  show-cases,  book  accounts,  etc., 
worth  about  twenty-seven  thousand  dollars, 
and  all  other  property  owned  by  us  or  either 
of  us  not  herein  mentioned,  except  such  of  our 
or  either  of  our  property  as  is  exempt  from  ex- 
ecution by  the  laws  of  the  State  of  Texas  and 
no  other;  to  have  and  to  bold  unto  them,  the 
said  Fred.  Muller  and  A.  Jacobs,  their  assigns 
and  successors,  forever.  This  conveyance  is  [5031 
made,  however,  for  the  following  purposes,  to 
wit:  We,  the  said  Louis  Goldsal  and  Benjamin 
Hassberg,  doing  business  as  aforesaid  under 
the  firm  name  of  'Louis  Goldsal  &  Co.,'  are  in- 
solvent, being  indebted  beyond  what  we  or 
either  of  us  are  able  to  pay.and  desire  to  secure 
a  just  and  proper  distribution  of  our  and  each 
of  our  pix)perty  among  our  credltoia,  and  this 
assignment  la  made  in  trust  to  the  said  Fred. 
Muller  and  A.  Jacobs  for  the  benefit  of  such  of 
our  creditors  only  as  will  consent  to  accept 
their  proportional  share  of  our  estate  and  dis- 
charge uflfrom  Uieir  respective  claims;  and  for 
said  purpose  the  mid  Fhed.  Muller  and  A. 
Jaeobt  are  hereby  aui&arited  and  directed  to  take 
poetession  at  once  <ff  all  the  property  above  con- 
veyed and  convert  the  tame  into  cash  at  aoon 
and  upon  the  best  terms  poteible  for  the  best 
interest  of  our  creditors,  and  execute  and  de- 
liver all  necessary  conveyances  therefor  to 
the  purchasers,  and  to  collect  such  of  the 
claims  due  us  or  either  of  us  as  are  collectible, 
and  to  bring  and  prosecute  such  suits  therefor 
OS  mav  be  necessary,  and  to  execute  and  de- 
liver &n  proper  receipts,  releases  and  discharges 
to  our  said  debtors  on  the  payment  of  said 
claims,  and  to  do  and  perform  each  and  every 
act  and  thing  whatsoever  requisite,  necessary 
and  proper  for  tbem  to  do  in  and  about  the 
premises  for  the  proper  and  lawful  administra- 
tion of  this  trust  in  accordance  with  the  law; 
and  the  said  Fred.  Muller  and  A.  Jacobs  shall 
pay  the  proceeds  of  our  said  property,  accord- 
ing to  law,  to  such  of  our  creditors  as  shall  le- 
gally consent  to  accept  their  proportional  share 
of  our  estates,  propwty  and  effects  as  afore- 
said, and  discharge  ns  ftxHn  tbetr  lespective 
claims,  and  no  otien,  he  first  paying  the  ex- 
penses of  administering  Uiis  trust,  ud  a  rear 
sonable  compensation  to  himsdf  fur  his  serv- 
icea." 

The  valldiQr  of  the  above  deed  In  view  of 
matters  amMient  on  Its  face  constttutes  the 
only  question  1m  consideration.  We  think 
that  question  is  determined  the  prlndple 
laid  down  In  Cunningham  v.  Norton,  126  U.  S. 
7?  [81:6841,  which  reversed  the  jodgment  on  [SOe] 
tlie  aiUhonftj  o(  which  the  one  now  under  le- 
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Tiew  was  rendered  by  the  court  below.  That 
case  involved,  as  does  tbis,  the  validity  of  an 
assignmcDt  uoder  the  Texas  Statute  just  re- 
ferred to,  which  was  wueht  to  be  set  aside  on 
account  of  a  provlsioD  id  the  deed  alleged 
to  be  not  In  conformHy  with  that  Statute. 
Tbe  assignments  In  the  two  cases  are  very 
similar,  the  main  difference  being  that  the  one 
in  the  Cunningham  Cox  contains  two  pro- 
vision') neilber  of  which  occurs  in  the  instru- 
ment under  considemtion.  The  first  of  these 
provisions  reserves  to  the  assignor  the  surpbis 
of  tbe  property  assigned  after  the  payment  of 
all  tbe  debts  of  the  consenting  creditors.  The 
second  expressly  authorizes  the  assignee  to  sell 
such  property  on  credit,  according  to  bis  dis- 
creiion.  Thislast  provision,  however,  was  not 
called  to  the  attention  of  tbe  court  in  that  case. 
Tbe  main  contention  was,  that  tbe  deed  in 
controversy  was  rendered  void  by  the  clause 
directing  the  assignee  to  pay  over  to  tbe  as- 
signor tbe  surplus  after  paying  in  full  all  the 
creditors  who  should  accede  to  tbe  deed.  Tbis 
court  decided  that  tbe  said  clause  did  not 
affect  the  validity  of  the  assignment,  but  was 
itself  alone  invalidated  by  reason  of  its  being 
tn  violation  of  tbe  Statute.  Tbe  decision  was 
based  upon  tbe  genera)  construction  of  tbe 
whole  Act  taken  together.  In  view  of  tbe  main 
object  designed  to  be  subserved  by  It,  and  of 
the  docisions  of  the  Supreme  Court  of  Texas 
upon  many  of  Its  express  provisions,  in  wfalcb 
linenf  decisions  tbe  court  indicated  Its  full 
concurrence.  That  policy  tbe  court  declares 
to  have  been  tbe  appropriation  of  ibe  entire 
estate  of  an  Insolvent  debtor  to  the  payment  of 
bU  debts,  and  as  a  means  thereto  to  favor  as- 
signments, and  to  give  them  such  construction 
that  they  may  stand  rather  than  fall;  that  its 
manifest  purpose  was  to  provide  a  mode  by 
rnich  an  Insolvent  debtor,  desiring  to  do  so, 
diay  make  an  nssirrnment  simple  and  yet 
efTectiTe  to  pass  all  bis  property  to  an  assignee 
for  the  benefit  of  such  of  bis  creditors  as  will 
accept  a  iftoiK>rtionate  share  of  the  said  prop- 
erty and  discharge  him  from  their  claims; 
that  it  further  manifests  tbe  intention  to 
transfer  to  the  assignee  all  tbe  properly  of  tbe 
debtor  for  distribution  among  all  the  creditors; 
[507]  Ibatnosctoftbeasdgneeor  of  the  at'slgnor 
after  the  assignment  fe  made,  or  preceding  it, 
but  in  contemplation  of  it,  however  fraudulent 
that  act  may  be,  shall  devest  the  rli^ht  of  the 
creditors  to  have  tbe  trust  administered  for 
(heir  benefit  in  accordance  with  the  spirit  of 
the  Statute;  and  that,  therefore,  the  provision 
reserving  the  surplus  to  the  debtor  after  pay- 
ment of  the  debts  to  the  consenting  creditors, 
even  though  conceded  to  be  not  in  conformity 
with  the  requirements  of  the  Statute,  and 
therefore  itself  void,  does  not  viliale  the 
as.^ignment  or  prevent  its  execution  for  tbe 
benefit  of  the  creditors,  as  provided  in  tbe 
iiutute. 

These  prindples  apply  with  controlling  force 
to  the  assignment  in  tbe  case  at  bar.  The  in- 
genious argument  of  tbe  counsel  has  failed  to 
point  out  any  distinguishing  features  in  tbe 

two  ca.ses. 

Tbe  firstsTound  upon  which  tbis  deed  is 
assailed  is  toe  following  clause  therein:  "The 
■aid  Fred  Huller  and  A.  Jaoc^  are  hereby 
authorised  and  directed  to  take  possession  at 
1S3  C.  S. 


once  of  all  the  property  above  conveyed,  and 
convert  the  same  into  cash  as  soon  and  upon 
tbe  best  terms  possible  for  the  best  interest  of 
oar  creditors;"  which  language  the  court  below 
and  tbe  counsel  for  tbe  defendants  claim  is  an 
authority  to  tbe  assignee  to  aell  upon  credit. 
We  do  not  think  that  such  ts  a  correct  or  fair 
interpretation  of  the  clause,  taking  tbe  whole 
instrument  together  and  construing  it  with  ref- 
erence to  the  purpose  manifest  in  all  its  other 
provisions.  A  positive  direction  to  "convert" 
the  property  assigned  "into  cash  as  soon  and 
upon  tlie  best  terms  posaible  for  Uie  best  in- 
terest  of  our  creditors,'*  can  hardly  be  construed 
into  a  di<icretlonary  authority  to  sell  on  credit, 
without  doing  violence  to  the  weli-estiiblisbed 
rule  that  the  power  to  sell  on  credit  will  not 
be  Inferred  from  language  susceptible  of  a 
different  construction.  .  Burrill  on  Assign- 
ments, %  224. 

But  even  if  we  concede  that  the  construciion 
contended  for  be  correct,  and  that  the  clause 
thus  construed  Is  In  contravention  of  tbe 
Statute,  it  will  not,  as  tbi^  court  bos  decided, 
operate  to  annul  tbe  assignment.  In  which  all 
the  creditors  may  have  an  interest.  In  Kellogg 
V.  Jfuiter,  68  Tex.  182,  184,  this  very  point  we 
are  now  considering  was  picsented  and  decided  [SOS] 
by  the  court  in  the  following  lan^age:  "The 
first  exception  to  tbe  deed  is  that  it  authorized 
tbe  assignee  to  sell  tbe  property  assigned  on  a 
credit,  and  is  therefore  void.  The  provision 
to  which  we  are  cited  in  support  of  the  excep- 
tion is  as  follows:  'That  so  soon  as  s»Id  in- 
ventoiy  is  complete,  the  said  Frederick  Muller, 
as  such  trustee  aforesaid.  Rball  thereafter,  with 
all  reasonable  dispatch,  proceed  to  sell  and  dis- 
pose of  said  goods,  wures  ond  merchandise 
and  furniture,  and  collect  said  l)nf)k  accounts 
and  bills  receivable,  converting  tbe  same  into 
cash  or  its  equivalent.'  It  may  be  doubted  if 
this  can  be  construed  to  empower  the  assignee 
to  sell  for  anything  but  money.  .  .  .  But, 
however  this  may  be.  even  if  abadgeof  fraud, 
it  is  not  sufficient  lo  authorize  the  court  to  bold 
the  deed  void  upon  its  face;"  citing  Baldwin  v. 
Peef,  22  Tex.  708. 

In  the  assignment  before  ua  all  the  property 
conveyed  by  it  is  in  terms  devoted  to  tbe  pay- 
ment of  the  creditors  of  tbe  insolvent  debtora. 
The  judement  of  the  court  below  adjud^ne  it 
to  be  void  upon  its  face,  because  it  permitted  a 
sale  on  credit,  was  erroneous. 

'The  second  objection,  that  the  deed  was  not 
made  to  one  nssiirnce.  does  not  require  any  ex- 
tended comment!  Under  tbe  common  law  an 
insolvent  debtor  was  permitted  to  make  an 
assignment  to  a  single  individual  or  to  severaJ. 
BuitIIIod  Assignments,  $  91.  It  is  true  the  Act 
of  March  24,  1879,  speaks  only  of  an  aMfr/nee; 
but  the  statutory  rule  of  construction  in  force 
in  Texas  is:  "The  singular  and  plural  numl>er 
shall  each  Include  the  other,  unless  otherwise 
expressly  provided."  Rev,  Stat,  of  Texas 
(1879),  art.  8138,  §  4.  Under  this-rule.  and  keep- 
ing in  mind  the  policy  of  theSututeof  1870 
regulating  assignments,  we 'do  not  think  tbe 
deed  of  assignment  in  tbis  case  Toid.foi  the 
second  reason  assigned. 

Pbr  the  reagoTU  given  the  decree  cf  the  court 
beloK  i$  reverted  and  the  eate  remanded,  with 
direetiont  to  take  wch  further  proceedings  a» 
Aatl  not  be  ineoneietent  vitk  thib  opinion. 
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4T81  THB  RIO  GHANDE  RAILROAD  COM- 
PANY, Piff.  in  Krr., 
«. 

JOHN  B.  VINET.  Dative  Testamentary  Ex- 
ecutor of  A.  J.  GOMILA. 

ffieeS.  CBlo  OniiHto  it.  OowT.Oomlla*a  SxtetOor, 
Beporterii  ed.  478-186.) 

Property  texted  on  execution  on  V.  8.  judgment 
doa  not  revert  to  atate  probate  court,  on  death 
of  O^tor—juritdiction  of  If.  8.  court  not  im- 
paired  by  itate  l^slaUon—^ourt  cannot  tur- 
render  it$juri$diction. 

L  Property  of  a  debtor,  brousht  irltbla  tb«  cus- 
tody of  the  circuit  court  of  the  United  States  by 
Kisure  under  prooen  Inued  upon  its  Judgment, 
lemaloa  In  Its  custody  to  be  applied  In  satlsfao- 
tfon  of  the  Judcrment  notwithstanding  the  subse- 
quent death  of  the  debtor;  by  such  death  it  does 
not  pan  under  the  control  of  the  probate  court 
of  the  State,  to  be  dtapoaed  of  In  the  admlntatra- 
tioD  of  the  oaseta  of  the  deoeaaed. 

IL  ThelnrMlctlonofaooiutof  the  United  States 
ODce  obtained  over  property  by  being  brought 
within  Its  caatody  continues  until  .the  purpoae  of 
the  seirure  Is  aooompltahed,  and  cannot  be  Im- 
paired or  affected  by  any  legislation  of  the  State 
orbyany  prooeedingi  aubaequeoUy  oominenoed 
taastateoouit. 

IL  WtaenpropertylBselaedtosatlsfyamoneyJudg. 
ment  of  the  United  States  court.  It  is  appropriat- 
ed to  pay  that  judgment,  and  the  court  cannot 
mivrmOee  its  JurledioUon  over  the  property  until 
It  la  applied  to  that  Judgment,  or  that  judgment 
Is'  otherwlsft  satiatled.  Only  the  part  remaining 
after  such  appropriation  goea,  upon  the  death  of 
the  debtor,  into  the  probate  court  as  his  assets. 
nHo.  118.1 

Argued  Xon.  IS,  1889.      Decided  Dec.  9, 1889. 

r\  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Louisiana 
to  review  a  judgment  that  certidD  property, 
aeized  by  the  United  Sutes  marshal  to  satisfy 
ftn  executloD  upon  a  judgmeut  rendered  by  said 
United  States  circuit  court,  and  then  in  the  pos- 
■ession  of  said  marshal.  \x  delivered  to  the  ex- 
ecutor of  the  ludgment  deljtor,  as  the  officer  of 
the  Probate  Court  for  the  Parish  of  Orleans, 
lor  the  purpose  of  administration  under  the 
orders  of  the  Probate  Court.  Reverted. 
Reported  below,  28  Fed.  Rep.  837. 

Statement  by  Mr.  Juttiee  Field: 
This  case  cornea  from  the  Circuit  Court  of 
the  United  States  for  the  Eastern  District  of 
Louisiana.  It  arisesoutof  the  following  facts. 
On  the  6tb  of  June,  1886,  The  Rio  Grande 
Railroad  Company,  a  corporation,  recovered  a 
judgment  Id  that  court  aeainst  a  co-partnership 
firm  known  as  Gomila  &Co.,  and  agHinst  Its 
members,  Anthony  J.  Gomila  and  Lamed  Tor- 
rey  in  eolido.  for  426.781.99,  with  interest  from 
January  1, 1884.  Upon  this  judgment  execu- 
tion  was  issued  under  which  certain  Interests 
were  attaohed,  or  seized,  as  it  is  termed  in  the 
lawsof  Lontriana,  namely,  a  claim  upon  which. 
fATOi  in  February,  1885,  judgment  was  recovered  In 
^•'"J  that  court  in  favor  of  Gomila  4  Co.  asainat 
Culliford  &  Clarlt,  for  $23,999.76,  with  Inter- 
est at  the  rate  of  five  per  cent  per  annum  from 
June  80, 18S8,  from  which  judgment  an  ap- 
peal was,  at  tlie  time,  pending  fn  the  Supreme 
Court  of  the  United  Statca;  also  a  claim  and 
«00 


judgment  thereon  in  'avor  of  Gomila  &Co., 
ugufnst  John  T.  Millil  jen,  rendered  in  a  state 
court  of  Louisiana,  on  the  27th  of  June,  iSifS. 
for  |6,200,  with  lotert  siat  the  rate  of  eight  pel 
cent  per  annum  from  February  27,  188S;  and 
also  a  claim  made  b^  Gomila  &  Co.  against 
Kchlor  Brothers,  gataLshecs  in  the  suit  of  Go- 
mila &  Co.  against  Milliken.   Under  this  exe- 
cution a  parcel  of  real  estate  in  the  City  of  New 
Orleans  was  alsoseized.   Theproperty.  except 
the  real  estate,  was  advertised  by  the  marshal 
of  the  district  for  sale.    Whilst  thus  advertised, 
and  before  the  day  of  sale  designated,  Oomilit, 
of  the  firm  of  Gomila  &  Co..  died.   The  sale 
did  not,  therefore,  take  place,  and  the  repre- 
sentatives of  Gomila  were  made  parties  to  the 
proceedings  under  the  execution.  Subsequent- 
ly a  new  sale  was  advertised.   Before  the  dav 
of  sale  arrived,  the  public  administrator,  and, 
as  such,  dative  testamentary  executor  of  Go- 
mila, upon  an  affidavit  that  three  fourths  of 
these  assets  belonged  to  and  were  inventoried 
as  of  the  succession  of  the  deceased,  and  should 
be  administered  with  his  other  assets  in  the 
Probate  Court  of  the  Parish  pf  Orleans,  moved 
the  circuit  court  of  the  United  States  for  an 
order  directing  the  marshal  of  the  district  to 
discontinue  and  withdraw  the  advertisement  of 
sale,  and  desist  from  making  the  sale  as  ad- 
vertised, or  offerine  for  sale  theproperty  seized. 
To  this  motioh  the  Railroad  Company  ap- 
peared, and,  by  way  of  exceptioo  and  demurrer, 
pleaded,  first,  that  the  executor  could  not  pro- 
ceed by  motion  if  he  had  any  cause  of  com- 
plaint, but  must  proceed  by  an  original  bill  in 
equity;  and.  second,  that  the  motion  presented 
issues  of  law  and  fact,  which,  if  within  the  ju- 
risdiction of  the  law  side  of  the  court,  should 
be  tried  in  the  ordinary  way  bv  a  Jury,  The 
Company  further  stated  that,  if  the  demurrer 
and  exception  were  overruled,  it  desired  to  i3t 
up  in  answer  to  the  motion  the  fact  that  tho 
claims  were  seized  and  advertised  for  sale  be- 
fore the  death  of  Gomila,  and  were  in  the  cus- 
tody  and  jurisdiction  of  the  court  al  the  time  |«BO] 
of  his  death,  and  should  not,  thtrefore,_  he 
transferred  to  the  probate  court  of  the  pansb. 
Upon  the  hearinit,  which  took  place  on  the  5th 
of  November,  1885.  the  court  overruled  the  ex- 
ception and  demurrer,  and  ordered  that  the 
marshal  disconUnue  and  withdraw  the  adver- 
lisemenl  of  sale,  which  had  been  fixed  for  that 
day  and  desist  from  making  the  sale  until  fur- 
ther order  of  the  court,  reserving  To  the  pott  ies 
nil  the  rights  not  therein  passed  upon.  This 
order  mewly  operated  to  postpone  the  sale. 
Subsequently  another  rule  wns  tflken  out  by 
the  executor  upon  the  Railroad  Company  to 
show  cause  why  the  eflfecls  nnd  proi>t  rty  should 
not  be  deUveied  to  him,  burdened  with  any 
Ileus  in  its  favor  which  might  have  nwilted 
from  their  aeizure.  and  be  received  and  held  by 
him  as  executor  for  the  purpose  of  administrap 
tion  under  the  orders  of  the  probate  court 
Upon  the  hearing  which  followed,  the  circuU 
court,  in  December.  1885.  adjudfred  and  de- 
cresd  that  the  rule  be  made  absolute,  and 
that  the  property  described  in  the  motion,  loen 
in  the  posses'iion  and  under  the  cwitrol  of  tbe 
marshal,  he  delivered  to  the  wecutor  ss  the  of- 
ficer of  the  Probate  Court  for  the  Parish  of 
Orleani,  the  said  moperty  to  pass  h^,I»f- 
session  tuidened  wit£  any  liens  Id  favor  of  the 
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pltifotiir  which  might  have  resulted  from  its 
seizure,  and  that  It  be  receired  and  held  by  the 
executor  for  the  purpose  of  administration  un- 
der tbe  (ndert  of  the  probate  court,  and  that 
the  cost  of  the  proceeding  be  paid  by  The  Rio 
Grande  Railroad  Company.  Itto  Grande  R. 
Co.  T»  Gomila,  28  Fed.  Rep.  837. 

To  reverse  this  Judgment  tbe  case  la  brought 
to  this  court  on  writ  of  error. 

Mr,  QeoTgm  I*.  Bright,  for  plaintiff  in 

error: 

Whenever  property  has  been  seized  under 
judicial  process,  tbe  property  is  to  t)e  coosid- 
t-rcd  as  in  the  custody  of  tbe  court,  witliio  its 
iuri.«diction;  and  do  other  court  has  a  right  to 
iaierferewltbtbat  pcHscssioD,  unless  it  be  some 
court  which  may  havcadirectsuperTisory  coo- 
irol  over  tbecourt  whose  process  has  first  taken 
(possession,  or  some  superior  jurisdiction  in  the 
premises. 

1  Abb.  U.  S.  Pr.  g  46;  Wallace  v.  MeCon- 
nell.  38  U.  S.  18  Pet.  151  (10:  05);  Riggi  v. 
J^nton  Countjt,  78  U.  S.  6  WaU.  106  (18:  768): 
Jicll  r.  Ohio  Lihand  Trunt  Co.  1  Hiss,  260;  De 
Vitaer  v.  Blacktlone,  6  Blatchf.  285;  Fox  t. 
nempfield  R.  Co.  2  Abb.  U.  'S.  151;  (T.  8.  t. 
ru  Reindeer,  2  Cliff.  57;  Tfu  Skylark,  2  Bisa. 
251:  Buck  v.  Coihath,  70  U.  8.  3  Wall.  334  (18: 
257):  Collier  t.  Stanbrougk.  47  V.  8.  6  How. 
14  ( 12:  3S4);  I>upui/  v.  Bemi*».  2  Ls.  Aon.  610. 

Tiie  jurisdiction  of  the  courts  of  tbe  United 
States  over  cootroversiea  between  citlzeDs  of 
diHerent  States  cannot  be  impaired  by  the  laws 
of  (be  SUte. 

Eivin  V.  LovTy.  48  U.  8.  7  How.  181  (12: 
fi.Vn;  Jlyfe  v.  Stone.  61  U.  8.  20  How.  175  (16: 
»;5);  t-tvydam  v.  Broadnax,  89  U.  3.  14  PeL  67 
(10:  357);  Union  Bank  v.  Fotrfcn,  59  U.  8.  18 
How.  503  (15:  472);  Freeman  v.  Moux.  66  U. 
S.  24  How.  454(16:  750). 

Mr.  Gaa.  A.  Breftoz,  for  defendant  in 
error; 

Tbe  admiDistration  laws  of  a  State  will  be 
o))s«Tved  by  the  federal  courts  in  Uw  enforce- 
ment of  inaiTidual  rights. 

Tonley  t.  ZotwuM-,  S8  U.  S.  St  Wall  279, 
280(23:  587,589);  WiUianu  v.  Benedict,  4»V. 
S.  8  How.  Ill  (12:  1007);  He»$  v.  Reynoldt, 
118  U.  3.  77  (28:  9381;  PeaU  v.  Phipr*.  65  U. 
8.  14  How.  375  (14:  459);  Serra  I  Hijov.  Hoff- 
man, 20  La.  Ann.  10. 

Mr.  Jmtiet  Fivlcl  delivered  the  opinion  of 
the  court: 

Tbe  question  presented  for  our  consideration 
is  whether  propertr  of  a  debtor,  brought  with- 
1481J  in  the  custody  of  the  circuit  court  of  tne  United 
States  by  seizure  under  process  issued  upon  its 
judgment,  remains  in  its  custody  to  be  applied 
in  satisfaction  of  the  judgment  notwithstaod^ 
ing  tbe  subsequent  death  of  the  debtor,  or  is 
removed  by  such  death  from  the  lurisdictlon  of 
the  circuit  court  and  passes  under  the  control 
of  the  probate  court  of  the  8tate,  to  be  disposed 
of  in  the  administration  of  the  assets  of  the  de- 
ceased. Tq  this  question  we  have  no  doubt 
the  answer  must  be  Uiat  tbe  property  remains 
in  the  custody  of  tbe  circuit  court  of  tne  United 
States,  to  be  applied  to  the  aatlsfaction  of  the 
jad^eot  under  which  It  was  seized.  Tbe  ju- 
risdiction of  a  court  of  the  United  States  once 
obuined  over  property  by  being  brought  within 
»3  II.  & 


its  custody  continues  until  the  purpose  of  tbe 
seizure  is  accomplished,  and  cannot  be  impaired 
or  affected  by  any  legislation  of  the  State  or  by 
any  proceedings  suluequently  commenced  In  a 
state  court.  This  exemption  of  the  authority 
of  the  courts  of  the  United  States  from  Inter- 
ference  by  legislative  or  judicial  action  of  the 
States  is  es.scntial  to  their  independence  and  ef- 
ficiency If  their  jurisdiction  could  in  any 
particular  be  invaded  and  Impaired  by  sucu 
8t£te  action,  it  would  be  diflScult  to  perceive 
any  limit  to  which  tbe  Invasion  and  Impair- 
ment might  not  be  extended.  To  sanction  the 
doctrine  for  which  tbe  executor  appointed  by 
the  Probate  Couri  of  tbe  Parish  of  Orleans 
contends,  would  be  to''subordinata  tlie  authority 
of  the  federal  courts  in  essential  attributes  to 
the  regulation  of  tbe  State,  a  position  which  to 
wholly  inadmissible. 

The  principle  declared  in  Freanari  t,  Howe, 
65  U.  8.  24  How.  450  [16:  749],  and  in  Bvek  v. 
Colhath.  70  U.  8.  3  Wall.  884  [iS:  257],  both  of 
which  have,  from  their  importance,  attracted 
ntecial  attention  from  the  profession,  In  effect 
determines  the  Question  presented  here. 

In  the  first  of  these  cases  the  marshal  had 
levied  a  writ  of  attachment,  issued  from  the 
Circuit  Ck>urt  *iie  United  States  for  tbe  Dla- 
trict  oiT  Massacbu^.is,  upon  certain  property 
which  was  subsequently  taken  from  hia  posses- 
sion by  the  sheriff  of  the  County  of  Middlesex, 
In  that  State,  under  a  writ  of  replevin  issued 
from  a  state  court,  and  the  question  presented 
was  whether  the  sheriff  was  justified  In  thna 
taking  the  property  from  the  marshal's  posses- 
sion, or  whether  the  marshal  had  tbe  right  to  (482] 
retain  it.  Tlie  court  held  that  the  property 
was,  by  its  attachment  under  process  of  the 
federal  court,  brought  within  the  custody  of 
that  court  and  under  Its  jurisdiction;  that  it 
could  not  be  taken  from  that  custody  by  any 
tribunal  of  the  State;  and  that  If  a  conflict  In 
the  a-wriion  of  Jurisdiction  in  such  case  arose, 
tbe  determination  of  the  question  rested  with 
tbe  federal  court,  observing  that  "  no  govern- 
ment could  maintain  the  adminiatration  or  ex- 
ecution  of  its  laws,  cIvU  or  criminal,  If  the  ju- 
risdictioo  of  Its  judicial  tribunals  were  subject 
to  the  determination  of  another." 

In  tbe  second  of  the  above  cases — Buck  r. 
CWftort,  70  U.  8.  8  Wall.  834  [18:  257]— this 
court  referred  to  the  decision  In  JVwman  v. 
Howe,  and,  after  stating  that,  when  first  an- 
nounced, it  had  taken  tbe  profeasfon  generallr 
by  flurprlae.  said  that  tbe  court  was  clearly 
satisfied  with  the  principle  upon  which  the  de- 
cision was  founded;  "a  principle," it  added, 
"  which  is  essential  to  the  dimity  and  just  au- 
thority of  every  court,  and  to  the  comity  which 
Rhould  regulate  the  relations  between  all  courts 
of  concurrent  jurisdiction.  That  principle  Is 
that,  whenever  property  has  been  seized  by  an 
officer  of  the  court  by  virtue  of  its  process,  the 
property  Is  to  be  fionsidered  as  in  the  custody 
of  tbe  court  and  under  its  control  for  the  time 
beinf;;  and  that  no  other  court  has  a  right  to 
Interfere  with  that  possession,  unless  it  besome 
court  which  may  have  a  direct  supervisory 
control  over  the  court  whose  process  has  first 
taken  possesdon.  or  some  supenM'  jnrladlctloB 
In  tbe  premises."  Tbe  doctrine  of  tiwman  t. 
^0100  was  thus  reaffirmed,  with  a  statement  of 
the  limitation  to  which.  In  ite  anpUcation.  it 
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was  subject,  by  allowing  suits  against  offi- 
cers and  otbcn  for  seizing  the  propertv  of 
strangers,  which  did  oot  invade  the  custody  of 
the  court  over  the  property.  With  the  proper- 
ty in  custody,  so  long  as  it  continues,  no  other 
tribunal  can  interfere,  though,  bnt  for  such 
custody,  possession  of  it  might  be  taken  under 
process  from  stnte  courts.  Covell  v.  Heyman, 
111  U.  S.  176  [28:  3901. 

In  Riggt  v.  Johnaon  County.  73  U.  S.  6  Wall. 
166  [18:  768],  which  came  from  the  Circuit 
Court  for  the  District  of  Iowa,  and  was  before 
us  at  I>ecember  Term,  1867,  this  doctrine  finds 
illustration.   There  the  plaintiff  bad  obtained 

1 483 ]  judgment  in  the  circuit  court  against  the  coun- 
ty upon  cert^D  of  its  booda.  Execution  is- 
sued upon  the  judgment  was  returned  unsatis- 
fied. Thereupon  he  applied  to  the  circuit 
court  for  a  mandnmus  upon  the  supervisors  of 
the  county  to  compel  the  levy  of  a  tax  for  the 
payment  of  the  judgment  An  alternative  writ 
was  issued  commanding  the  supervisors 'to  as- 
sess the  tax  or  show  cause  to  the  contrary  on 
a  dav  designated.  The  supervisors  appeared 
on  t&e  return  day  and  alleged  that  they  had 
been  enjoined  by  proceedings  in  a  state  court 
from  assessing  a  lax  for  that  puipose,  and  that 
they  ciiuld  not  do  so  without  being  fruilty  of 
contempt  and  becomln;;  liable  to  punishment, 
To  this  return  the  plaintiff  demurred  on  several 
grounds;  and,  amon^  others,  that  the  state 
court  liD(l  no  jurisdiction,  power  or  authority 
to  prevent  biin  from  usin^  the  process  of  the 
circuit  court  to  collect  its  judgment;  and  that 
tlic  decree  for  an  injunctioQ  rendered  in  the 
state  court  was  no  bar  to  bis  application  for  re- 
lief. Tlie  court  overruled  the  demurrer,  and 
decided  that  the  return  was  suflicient.  Judg- 
ment was  thereupon  rendered  for  the  super- 
visors, and  the  plaintiff  brought  the  case  to 
this  court  by  writ  of  error.  Here  the  judg- 
ment was  reversed  and  the  cause  remanded, 
with  dirfciloos  to  sustain  the  demtirrer  and 
take  further  proceedings  in  accordance  with 
the  opinion  of  the  court.  In  considering  the 
grounds  of  the  demurrer,  tbls  court  held  that 
ihe  jurisdiction  of  a  court  is  not  exhausted  by 
the  rendition  of  judgment,  but  contibues  un- 
til that  judgment  is  satisfied;  that  process  sub- 
sequent to  judgment  is  as  essential  to  jurisdic- 
tion as  process  antecedent  to  judgment;  ob- 
serving that  the  judicial  power  would  other- 
vise  be  incomplete  and  entirely  inadequate  to 
the  purposes  for  which  it  is  conferred  by  the 
Constitution;  that  mandamus  is  an  appropriate 
remedy  to  compel  the  levy  of  a  tax  to  pay  a 
debt  contracted  by  a  municipal  corporation, 
where  judgment  has  been  recovered  for  the 
debt,  and  execution  thereon  has  been  relumed 
unsatisfied;  and  that  stale  laws  cannot  control 
Its  process.  "Repeated  decisions  of  this 
court,"  was  its  language,  "  have  also  deter- 
mined that  state  laws,  whether  general  or  en- 
acted for  the  particular  case,  cannot  in  any 
manner  limit  or  affect  the  operation  of  the  pro- 
cess or  proceedings  in  the  fetleral  courts."  And 

1 484  ]  it  concluded  its  consideration  of  the  subject  by 
holding  that  the  injunction  of  the  state  court 
was  "  inoperative  to  control  or  in  anv  manner 
to  affect  the  process  or  proceedings  oi  a  circuit 
court,  not  on  account  of  any  paramount  juris- 
diction io  the  latter  courts,  but  because,  in 
40S 


their  spbereof  action,  circuit  coui  t.1  are  wholly 
independent  of  the  state  tribunals." 

It  is  earnestly  contended  that  this  doctrine 
cannot  apply  where  the  property  brought  un- 
der the  control  of  the  feaerai  court  has  by  the 
subsequent  death  of  the  debtor  become,  under 
the  Statute  of  Louisiana,  the  subject  of  ndmln- 
istratioD  In  the  probatecourtsof  the  Slate.  The 
doctrine  as  declared  in  the  cases  ciled  does  not 
admit  of  any  exception  to  the  jurisdiction  of 
the  circuit  couri  of  the  United  Slates  in  such 
cases.  Indeed,  if  an  exception  could  be  made 
in  cases  in  the  probate  court,  it  might  be  made 
in  other  cases.  Special  jurisdiction  to  partic- 
ular classes  of  cases  might  he  authorized,  so  aa 
to  take  a  targe  portion  of  subjects  from  the  Ju- 
risdiction of  the  federal  courts.  When  prop- 
erty is  seized  to  satisfy  a  money  judgment  of 
the  United  States  court,  and  thus  brougLt  with- 
in its  custody,  it  is  appropriated  to  pay  tbat 
judgment,  and  the  court  cannot  surrender  its 
jurisdiction  over  the  property  until  it  is  ap- 
plied to  that  judgment,  or  that  judgment  is 
otherwise  satisfied.  Only  the  part  remaining 
after  such  appropriation  goes,  upon  the  death 
of  the  debtor,  into  the  probate  court  as  his  as- 
sets. All  proceedings  under  a  levy  of  execu- 
tion have  relation  back  to  the  time  of  the  seiz- 
ure of  the  property.  •Framan  v.,Datmn,\\<i 
U.  8.  264.  STO  [28:  141,  143]. 

We  do  not  question  the  general  doctrine  laid 
down  in  Tonley  v.  Latender,m  U.  8.  21  Wall. 
276,  279,  280  [22  :  536-53^].  to  the  effect  that 
the  administration  laws  of  a  State  are  not  mere- 
ly rules  of  practice  for  the  courts,  but  laws 
limiting  the  rights  of  the  parties,  and  will  be 
observed  by  the  federal  courts  in  the  enforce- 
ment of  individual  rights,  and  tbat  those  laws 
upon  the  death  of  a  party  withdraw  the  estate 
of  the  deceased  from  the  operation  of  the  exe- 
cution laws  of  the  State,  and  place  them  in  the 
hands  of  his  executor  or  administrator  for  the 
benefit  of  his  creditors  and  distributees.  But 
that  doctrine  only  applies  where  the  property 
has  not  been,  previous  to  the  death  of  the  debt- 
or, taken  into  custody  by  the  federal  court  upon  [485] 
its  process,  and  thus  specifically  appropriated 
to  toe  satisfaction  of  such  judgment.  In  this 
case,  had  Gk}mlta  died  before  the  property  in 
question  had  been  seized  upon  process  issued 
upon  a  judgment  against  him,  the  doctrine  of 
llie  case  cit^  might  have  been  applicable.  We 
do  not  recall  any  case  now  where  the  federal 
courts  have  not  paid  respect  to  the  principle 
that  all  dcbtA  to  be  paid  out  of  the  decedent's 
estate  are  to  be  established  tbc  court  to  which 
the  law  of  his  domicil  has  confided  the  general 
administration  of  estates,  and  that  judgments 
against  the  deceased,  unaccorapaoied  by  a  seiz- 
ure of  property  for  their  salisfnction,  stand  in 
the  same  position  as  other  claims  against  his 
estate,  and  are  to  be  paid  in  like  manner.  The 
jurisdiction  of  chancery  to  enforce  the  equita- 
ble rights  of  a  nonresident  creditor  in  the  cose 
of  maladministration  or  non-administration  of 
the  estate  of  a  decedent,  stands  upon  a  differ- 
ent principle  (Payne  r.  Book,  74  U.8.  7  Wall. 
426  [19:  260]);  the  rule  prevailing,  as  stated  In 
Nyde  v.  Sinte,  61  U.  S.  20  How.  170,  175  [16: 
874,  875],  that  the  jurisdiction  of  the  courts  cf 
the  United  Stales  over  controversies  between 
citizens  of  different  Slates  cannot  be  impaired 
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hy  the  lava  of  the  State  which  prescribe  the 
modes  of  redress  in  their  courts  or  wbicbregu- 
lote  the  distribution  of  their  judicial  power. 

'Sot  is  there  anything  In  the  doctrine  of  the 
exclusive  jurisdiction  of  the  federal  court  to 
dispose  of  the  property  in  its  custody  without 
any  interveolioD  of  the  probate  court,  until  its 
JudgmcDt  is  satisfied,  that  in  any  way  trenches 
upon  that  doctrine,  equally  well  established, 
that  where  a  state  and  a  federal  court  have  con- 
current jurisdiction  over  the  same  subject  mai^ 
ter,  that  court  which  first  obtains  jurisdiction 
will  retain  it  to  the  end  of  the  controversy, 
either  to  the  exclusion  of  the  other,  or  to  its  ex- 
clusioD  so  far  as  to  render  the  latter's  decision 
subordinate  to  the  other,  a  doctrine  which, 
with  some  exceptions,  la  recognized  both  in 
federal  and  stale  courts.  WaSaee  r.  MeOm- 
neU,  88  U.  8. 18  PeL  186,  148  flO:  95h  Taylor 
V.  Taintor,  88  U.  S.  16  Wall.86«,  STOfsi:  §67, 
2901. 

"^aWtee  v.  MeCmneU,  88  L'.  S.  18  Pet  186. 
143  [10:  95],  was  a  case  brouebt  in  the  District 
Court  of  the  United  Slates  for  Ihe  District  of 
Alabama,  ezerci&fn^  the  power  of  a  drcuit 
court,  upon  the  promissory'  note  of  the  defend- 
[4861  sDt  for  ^4,880,  The  defendant  appeared  and 
pleaded  payment  and  satisfaciion,  and,  issue 
being  joined,  the  case  was  continued  until  the 
succeediog  term.  The  defendant  then  inter- 
posed a  plea  otjnti$  darrieneontinuanee,  slleg- 
iDg,  that  as  to  f4,204  of  the  sum.  the  plaintilE 
ought  not  to  miiintain  his  action,  because  that 
sum  had  been  attached  in  proceedings  com- 
menced against  him  under  the  Attachment  Law 
of  the  State  in  which  be  was  summoned  as  gar- 
nishee. In  those  proceedings  he  had  admitted 
bis  indebtedness  beyond  a  certain  payment 
made,  and  the  state  court  gave  judgment  against 
him  for  the  balance.  To  this  plea  the  plaintiff 
demurred,  and  the  demurrer  was  sustained. 
The  case  being  taken  to  this  court.  It  was  con- 
tended that  the  proceedings  under  the  Attach- 
ment Law  of  Alabama  were  sufiScient  to  bar 
the  action  as  to  the  amount  attached,  and  that, 
therefore,  the  demurrer  ought  to  have  been 
overralea.  But  the  court  said:  "Tbe  plea 
ibows  that  the  proceedings  on  the  attachment 
were  Instituted  after  the  commencement  of  this 
suit.  The  jurisdiction  of  the  district  court  of 
the  United  States,  and  the  right  of  the  plaintiff 
to  prosecute  his  suit  in  that  court,  having  at- 
tached, that  right  could  not  be  arrested  or  taken 
away  by  any  ptoceedlDss  In  another  court 
This  would  prodoce  acolKsIon  in  the  jurisdic- 
tion of  Courts  that  would  extremely  embarrass 
the  administration  of  justice." 

From  the  views  expressed  it  follows  that  the 
court  below  erred  in  ordering  the  marshal  to 
discontinue  the  advertisement  for  the  sale  of 
the  property  seized,  and  ^m  proceeding  with 
Hs  sale,  and  directing  its  delivenr  over  to  the 
executor  of  the  deceased  Gomua,  for  pur-, 
poses  of  administration  under  the  orders  of 
the  Probate  Court  of  the  Parish  of  Orleans. 
Onlv  so  much  of  the  property,  or  of  its  pro- 
ceens,  as  may  remain  after  the  satisfaction  of 
the  Judgment  under  which  the  property  was 
seized,  can  be  transferred  to  such  executor. 

Jli»  Jw^Mt  of  (Ae  Mtrt  bdow  mvat  Viere- 
fon  h$  reverted,  and  the  eauee  remanded,  wiA 
dtreetioni  to  diecliarge  the  rule;  and  it  ie  to  or- 
dered. 

lU  U.  8. 


WILLIAM  H.  ROBERTSON,  Collector  of  [454] 
the  PoHT  OF  New  Tork,  Pljf.  in  Brr,^ 
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OTTO  GERDAN. 
CBee  S.  a  Reporter's  ed.  451-^) 

Dutj/  on  itory  keyifor  pianot—not  mvtieal  <»> 
atrumenta. 

1.  Ivory  ptecea  for  the  keys  of  planoa  or  organs 
are  manufacturea  of  Ivory  and  are  not  dutiable 
as  musical  lostrumenta. 

2.  The  faot  ttiat  such  artloles  were  to  be  used  ex- 
clusively for  a  musical  Instrument  and  were 
made  on  purpose  for  such  an  Instrument,  doe* 
not  make  them  dutiable  as  musical  iobtrumenta. 

[No.  56.1 

Argued  Dec.  4, 188$.  Deetded  Dee.  iff,  t8S9. 

IN  ERROR  to  theCircuitCourtof  the  United 
States  for  the  Southern  District  of  New 
York  to  review  a  judgment  in  favor  of  plaintiff 
to  recover  duties  paid  under  protest  on  certain 
ivory  pieces  for  the  keys  of  pianos  or  organs. 
Setiereed. 
The  facts  are  stated  in  tbe  opinion. 
Mr.  Wm.  A.  Maury,  AetittaiU  Attorney- 
General,  for  plaintiff  in  error. 

Metert.  Stephen  G.  Clarke  and  Edwin  BU 
Smith  for  defendant  in  error. 

Mr.  Juttiee  Blatchford  delivered  theopin-  [455] 
ion  of  the  court: 

This  is  an  action  brought  in  the  Superior 
Court  of  the  City  of  New  York,  and  removed 
bv  certiorari  by  tbe  defendant  into  the  Circuit 
Court  of  the  United  States  for  the  Southern 
District  of  New  York,  by  Otto  Qenlaii  agiiinst 
William  H.  Robertson,  Collector  of  Customs  of 
the  Port  of  New  York,  to  recover  duties  paid 
under  protest  on  certain  ivory  pieces  for  the 
keys  of  pianos  or  organs,  imported  into  tbe 
Port  of  Hew  York,  and  entered  there,  some  of 
them  in  September  and  October,  1882,  and  the 
rest  of  them  in  January,  October  aud  Novem- 
ber. 1884.  Upon  those  imported  in  1SS2,  the 
Collector  assessed  a  duty  of  S5  p^  cent  ad  vor 
Iffrem,  under  the  provimon  of  Schedule  M  of 
section  2504  of  the  Revised  Statutes  {2d  ed.  p. 
474),  enacted  June  22, 1874,which  Imposes  that 
rate  of  duty  on  '  'manufactures  of  bones,  horn, 
ivory  or  vecelable  ivory."  On  the  articles  im- 
ported in  1884.  the  Collector  assessed  a  duty 
of  80  per  cent  ad  talorem,  under  that  provision 
of  Schedule  N  of  section  2502  of  tbe  Revised 
Statutes,  as  enacted  by  the  Act  of  March  8, 
1888(22  Stat  511),  which  imposes  tbnt  rale  of 
duty  on  "bone,  horn,  ivory  or  vegetable  Ivory, 
all  manufactures  of,  not  spedally  enumerated 
or  provided  for  in  this  Act" 

The  importer  claimed  In  his  protest  that  the 
goods  imported  in  18^  were  subject  to  a  duty 
of  80  per  cent  ad  valorem,  under  that  provision 
of  Schedule  H  of  section  2604  of  the  Revised 
Statutes  of  1874  f2d  ed.  p.  478).  which  imposes 
that  rate  of  duty  on  "  musical  Instruments  of 
all  kinds; "  and  that  the  goods  imported  in  1834 
were  liable  to  a  duty  of  25  per  cent  ad  valorem, 
under  that  provision  of  Schedule  N  of  section 
26(KS  of  the  Revised  Statutes,  as  enacted  by 
the  said  Act  of  March  3. 1888  (22  Stat  513). 
which  imposes  that  rate  of  du^  oa  "  musical 
Instrumenti  of  all  kinds." 
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Od  appeal,  tbe  decision  of  the  Collector  waa 
affirmed  by  tlie  Secretary  of  the  Treasury,  and 
luit  wu  brought  Id  due  time.  The  ptaiotiff 
had  a  verdict  at  tbe  trial,  and  judgment  was. 
entered  for  liim,  for  $345.50.  to  review  wbicb 
the  defendant  has  brought  a  writ  of  error. 

The  bill  of  eiceptioDS  Rratc-a  as  follows: 
[456]  "Plaintiff  called  as  his  only  witness  George 
W.  Clark,  who,  being  duly  Evom,  leslifir'd 
tiiat  he  was  In  the  employ  of  plaintiff;  that  he 
ideoiiflvd  the  samples  produced  as  similar  to 
the  articles  which  were  imported;  that  tbcy  are 
pieces  for  the  keys  of  pianos  or  organs;  that 
they  come  In  pacBBges  and  are  matched  to  cer- 
tain octaves  for  certain  inslrumeots,  to  wit, 
organs  and  pianos,  five  octaves  for  organs  and 
seven  octaves  for  pianos,  and  are  glued  on  tbe 
keys;  that  they  are  sawed  and  cut  In  a  particu- 
lar shape  for  that  purpose,  and  are  tatered  in 
tblchDess,  so  that  the  end  meets  and  the  shaft 
comes  in  between.  Q.  They  are  used  for  no 
other  pur[)OEe  than  for  piano  and  organ  keyaf 
A.  That  is  il,  sir.  On  cross-examinatioa  this 
witness  testified  that  he  had  never  put  them  oo 
pianos  or  organs;  thatthcrearedifferent grades 
and  two  sizes  of  the  articles  in  question.  O-  I^o 
you  know  how  they  areputon  the  piano?  A, 
We  don't  do  that;  we  sell  to  the  piano  makers 
and  key-board  makers.  I  have  seen  tt  done. 
They  acrape  them  to  make  them  bold  to  tbe 
wood;  then  they  are  put  on  the  key-bonrd,  and 
then  sawed  out  and  stuck  on  in  that  way  on  a 
large  board,  and  then  sawed  out,  and  this,  the 
ivory  piece,  is  then  glued  on  top  of  It,  and  then 
it  is  polished.  Q.  Are  tbe  comers  rounded  ofTT 
A,  We  don't  do  that;  we  sell  to  the  makers. 
0.  As  a  matter  of  fact,  don't  you  know  that 
the  outside  cornersare  rounded  off?  A.  I  have 
seen  it  so,  yes,  sir;  on  the  ptnnos.  We  are  not 
piano  maben;  we  sell  to  the  piano  and  key- 
board  makers."  No  other  evidence  was  of- 
fered on  either  side. 

The  defendant  asked  the  court  to  direct  u 
verdict  in  his  favor,  because  (1)  the  imported 
article  was  not  a  musical  instrument,  aod  (3) 
11  was  not  a  completed,  indispensable  pari  of  a 
musical  Instrument.  "This  motion  was  dented, 
and  the  defendant  excepted.  The  defendant 
then  asked  the  court  to  chatge  the  Jury  that, 
in  order  to  find  for  tbe  plafntffl,  they  must  find 
that  the  imported  articles  were  completed,  in- 
dispensable parts  of  a  musical  Instrument. 
But  the  court  charged  that  if  the  articles  were 
used  exclusively  for  pisnos  and  organs,  the  jury 
should  return  a  verdict  for  tbe  plaintiff,  if  out, 
for  tbe  defendant;  to  which  instruction  tbe  de- 
fendant excepted.  The  court  also  charged  that 
.457]  If  tbe'articies  were  made  on  purpose  for  pianos 
and  organs,  as  musical  instruments,  and  no 
other  purpose,  the  luiy  might  return  a  verdict 
for  the  plaintiff.  To  this  Instruction  the  de- 
fendant excepted. 

We  think  there  was  error  tn  the  charge  of 
tbe  court.  Tbe  substance  of  tbe  charge  was 
that,  if  the  ariicles  were  made  on  purpose  to  be 
used  tn  pianos  and  organs,  and  were  used  ex- 
clusively in  pianos  and  organs,  they  were  duti- 
able as  musical  Instruments,  and  not  as  manu- 
factures of  Ivory.  That  tbe  articles  were  In 
themselves  musical  instruments,  cannot  be 
gravely  contended.  They  were  ivory  pieces 
for  tbe  kcysof  pianos  or  organs.  Asimported. 
tbey  were  simply  pieces  ot  Ivoiy  which  hod 
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undergone  a  process  of  manufacture;  were  of 
a  shape  and  size  to  be  used  for  certain  oct.ives 
of  pianos  and  organs;  and  were  sold  to  piano 
matcers  and  key-EKmrd  makers.  Those  persons 
'scraped  tbe  lower  surface  of  the  Ivory,  to  make 
It  adhere  to  a  piece  of  wood  to  which  it  was 
afterwards  glued.  In  tbe  shape  in  which  tbe 
articles  were  imported,  they  were  clearly  man- 
ufactures of  ivory. 

I^either  of  the  Statutes  In  quesdoo  imposes 
on  parts  of  musical  Instrumenis  the  same  rale 
of  duty  which  It  imposes  on  musicial  instru- 
ments. 

By  Schedule  E  of  section  11  of  the  Act  of 
July  80, 1846  (9  Stat.  47),  a  duty  of  20  per  cent 
ad  valorem  was  imposed  on  "musicaV  in^itru- 
ments  of  ail  kinds,  and  strings  for  musical  in- 
strumenis of  whip-gut  or  catgut,  and  all  other 
strings  of  tbe  same  materinf;"  and,  by  the 
same  Act  (p.  45),  a  duty  of  80  per  cent  ad  to- 
lorem  was  imposed  on  "  manufactures  of 
bone,  shell,  horn,  pearl.  Ivory  or  vegetable 
ivory." 

By  section  20  of  tbe  Act  of  March  2.  1!561 
(12  Stat.  1901,  a  duty  of  20  jwr  cent  ad  talorem 
was  imposed  on  "  musical  iii<:trumpiits  of  ,ill 
kinds,  and  strings  for  musicnl  instrumenis  of 
whip  gut  or  catgut,  and  all  other  strings  "f  the 
same  material;  and  by  section  22  of  the  same 
Act  (p.  1921,  a  duty  of  SO  per  cent  ad  ralomn 
was  imposed  on  "  manufactures  of  hone,  shell, 
bom,  ivory  or  vegetable  ivory." 

By  section  6  of  the  Act  of  July  14,  1862  (IS 
Stat.  650),  a  duty  of  10  per  cent  ad  tafprem,  in 
addition  to  then  exL^ting  duties,  was  imposed  on 
"  musical  instmments  of  all  kinds,  nnd  strinirs  [4WJ 
for  musicnl  Instruments  of  whip-gut  or  cat- 
gut, and  all  other  strings  of  tbe  same  material;" 
and  by  section  13  of  the  same  Act  (p.  557),  a 
duty  of  S  per  cent  ad  talorm.  In  arldit'on  to 
then  existing  duties,  was  imposed  on  "  manu- 
factures of  bone,  shell,  horn,  Ivory  or  vege- 
table ivory." 

By  Schedule  M  of  section  2504  of  tbe  Re- 
vised Statutes  of  1874  (2d  ed.  p.  481),  a  duty  of 
SOper  cent  ad  Talorem  was  imposed  on  "strings: 
all  strincs  of  whip-gut  or  catgut,  other  than 
strinirs  for  musical  Instruments; "  and  by  sec- 
tioD  2505  of  said  Revised  Statutes  (2d  ed.  p. 
484),  "  catgut  strings,  or  gut-cord,  for  muslul 
instruments,"  wert  made  Tree  of  duty. 

By  section  2502  of  tbe  Revised  Statutes,  as 
enacted  by  the  Act  of  March  8.  1883  (22  Stat 
514),  a  duty  of  25  per  cent  ad  tatorem  was  im- 
posed on  ' '  strings:  all  strings  of  catgut,  or  any 
other  like  material,  other  than  string  for  mu- 
sical instrument!!; "  and,  by  section  2503  of  tbe 
same  enactment  (22  Stnt.  518),  "catgut  strings, 
or  ;nit-cord,  for  mu.sical  instruments,"  were 
made  free  of  duty. 

It  is  thus  seen  that,  by  tbe  Act  of  1846.  by 
tbe  Act  of  1861,  and  by  tbe  Act  of  18G2.  pro- 
vi^on  was  made  for  imposing  a  duty  on  psK 
of  stringed  musical  Instruments,  by  laying  a 
duty  on  "strings  for  mustcal  inslrunients  of 
whip-gut  or  catgut,"  leaving  other  parts  ot 
musical  instninicnts,  imported  in  parts,  to  be 
dutiable  under  olber  provisions  of  law.  So,  Id 
the  Revised  Statulesof  1874,  and  as  enacted  is 
1888,  while  there  is  no  specific  duty  on  parts  of 
musical  instruments,  as  such  parts,  "cnt.irtit 
strings  or  cut-cord,  for  musical  instrtimcDis," 
are  made  free  of  duty,  leaving  other  paru  of 
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musical  loslrumcnts  to  be  dutiable  under  other 
provisions  than  that  apulicable  to  "musical  lu- 
Btmments  of  all  kinds. 

Ttiis  view  of  the  legislation  of  Congre!<9  is 
fortified  by  the  fact  that  in  the  Revised  Stat- 
utes of  1874,  and  iu  the  same  as  enacted  io 
1883,  a  duty  la  Imposed  od  carriaces  and  parts 
of  carriages;  od  chronometers  and  parts  of 
chronometers;  on  clocks  and  parts  of  clocks, 
and  OD  watches  and  parts  of  watches.  If  Cou- 
irress  had  intended,  in  either  enactmenl  of  the 
Revised  Statutes,  to  impose  the  same  duty  on 
parts  of  musical  instruments  which  is  imposed 
t458J  on  musical  instrumenis,  it  would  have  been 
easy  to  impo!«e  that  duty  on  "  musical  iostru- 
menis  of  all  kinds,  and  paria  of  the  same." 

It  is  very  clear  to  us  that  the  fact  that  the 
articles  iD.question  were  to  be  used  exclusively 
for  A  musical  instrument,  and  were  "made  on 
purpose  for  such  an  instrument,  does  not  make 
them  dutiable  as  musical  instruments. 

The  conlention  of  the  plaintiff  fs  thought  1o 
be  supported  by  the  fact  that,  in  the  case  of 
Foote-7.  Arthur,  tried  in  the  Circuit  Court  for 
the  Southern  District  of  New  York  earlv  in  the 
year  1880,  and  unreported,  it  was  hrlff  that  a 
completed  violin-bow  was  a  musical  instru- 
ment, and  subject  to  duty  as  such  under  the 
8tatute,  and  hy  the  fact  that  the  Treasury  De- 
partment acquiesced  in  that  decision,  uncter  the 
advice  of  the  Attorney- Oeneral  of  the  United 
Slates.  It  issufflcient  to  say  that  the  pieces  of 
ivory  in  question  were  not  vioKn-bows;  and 
that,  whatever  the  true  view  may  be  as  to  violin- 
bows,  the  same  considerations  applicable  to 
them  do  not  apply  to  the  articles  in  question 
here. 

Attention  is  called  by  the  plaintiff  to  the  fact 
that  the  provision  to  the  Revised  Statutes,  as  en- 
acted in  1888,  in  regard  to  manufactures  of 
Ivory,  imposes  the  duty  of  80  per  cent  ad  ea- 
lerem  on  all  manufactures  of  ivory  "not  spe- 
ciaUy  enumerated  or  provided  for  m  this  Act" 
But  those  words  have  no  bearing'  on  the  present 
case,  because  the  pieces  of  f  TOry  in  question  are 
not  specially  enumerated  or  provldea  for  In  the 
Act  of  1888. 

Thejvdgment  it  retrrsed,  and  the  eate  remand- 
edtc  the  CiTotit  Courts  with  aUrecttonio grant 
a  new  trial. 


WILLIAM  H.  ROBERTSON,  Collector  of 
the  Port  of  New  York,  Fiff.  in  Err., 

V. 

HENRY  R  BRADBURY. 
(See  8.  C.  Reporter's  ed.  m-601.) 

Act  of  March  S,  J8SS—dvtff  on  valvation.irulud- 
ing  transportation  eharffe$— appraisement— 
damaged  goodM—deduetiM  Jbr  iMt  goode—in- 
toluiUary  payment. 

2.  The  Ttb  eecHon  of  the  Aot  of  Maroh  8d.  1S8S.  en- 
titled "  An  Aot  to  Reduce  Internal  Revenue  Tax- 
ation, and  for  Other  PurpoMs."  went  into  efleot 
at  the  Utne  of  the  paasase  of  tiie  AoL 
I.  Hie  levy  of  duties  on  a  valuation  which  Includes 
ebarges  of  tnuisportatloo  from  the  place  of  pro- 
dncuoD  to  the  plaoe  of  ablpment,  and  diaries  of 
ibipment,  stnos  tba  pasBBue  of  the  Act  of  1883,  Is 
ooatraiT  to  law. 


U.  S..  Book  88. 


8.  If  tbe  value  of  the  gttois  expre*<^l  In  the  In- 
voice Included  the  chargen  ot  tratisiwrtatlon  and 
shipment,  and  the  Importer  desired  to  have  the 
Invoice  corrected,  and  he  was  told  by  the  nfflccrt 
that  be  mtist  enter  the  (roods  nt  ttie  value  ex- 
pressed In  the  Invoice  and  waa  compelled  to  do 
that  to  order  to  proceed  at  all,  tben  he  was  not 
botmd  to  Q«k  tor  an  appratoement  under  section 
aiS8..  Hev.  }itat»  to  order  to  recover  for  the  excess 
of  duties  paid. 
4.  U  goods  are  damaged  that  Is  matter  for  ap- 
praisement under  section  29ST.  Kev.  Stat,  but  If 
any  portion  of  them  ha«  been  actually  lost  an  al- 
lowance for  the  same  must  be  made  to  tbe  Im- 
porter IQ  esUmaUng  tbe  duties, 
ft.  WberetheJuryfliHlstfaattbeplalotiflwaaooiD* 
pelled  to  pay  the  illegal  dutiea  In  order  to  get  pos- 
session of  Us  goods,  tbe  payment  was  not  TOluo- 
tary, 

[No.  58.] 

Argued  Not.  t!^  18S9.   Decided  Dec  16. 1839. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
Slates  for  the  Southern  District  of  New 
York  to  review  a  Judgment  In  favor  of  plaintiff 
in  an  action  torecoveran  excess  of  duties  paid. 
AJffrmed. 
The  facts  are  stated  in  the  opinion. 
Mr.  Wm.  A.  Maury.  Aaaittant  Attorn^ 
Oeneral,  for  plaintiff  in  error. 

Mwn.  Edward  Hartley  and  WeMer  S. 
Cbleman,  for  defendant  In  error: 

The  importer  made  his  entry  under  duress  ai 
the  only  means  of  gctline  his  goods. 

Marwell  V.  Orimold.  51  U.  8.  10  How.  248 
(18:  405);  Button  v.  Schdl,  6  Blntchf.  49,  50, 
68:  TI.  8.  V.  iMWton,  101  U.  S.  109  <25:  883); 
CorkU  v.  MaxieeU.  8  Blntchf.  418;  V.  &  t. 
miBWorth,  101  U.  8. 178(25:  864). 

Refusal  to  receive  any  other  proof  In  aid  of 
the  original  invoice  relieved  the  importer  from 
any  obTigaiion  to  produce  it. 

U.  8.  V.  Lee,  106  U.  S.  196,  200,  209(27:  172. 
174);  Atvood  v.  Weema,  99  U.  8.  186,  187  (25: 
472);  Traccpv.  Jncin,  85U.  8.  18  Wall.  549(21: 
786);  Bennett  v.  Hvnter,  76  U.  S.  9  Wall.  826 
(19:  672):  Oraig  Maxiceil,  2  Blatchf.  548; 
Hejmotde  v.  Jfaxwdl,  2  Blatchf.  556.  557. 
Duty  is  due  only  on  tbe  quaoiity  landed. 
Marriott  v.  Brvne,  50  U.  S.  9  flow.  619  (IS: 
282);  V.  8.  V.  Southmayd,  60  U.  8.  9  How. 
637  (18:  290);  Lawrence  v.  Canoell,  54  U.  S. 
18  How.  488  (14:  283);  Balfour  v.  SuUitan,  17 
Fed.  Rep.  281. 8  Sawy.  648;  W«ner  t.  Saltton- 
itaU,  88Fed.Rep.49l 

Mr.  Juetiee  Bradley  delivered  tbe  opinion  r492  { 

of  the  court: 

This  is  a  suit  to  recover  alleged  excess  of 
duties  exacted  on  certain  carcoes  of  asphal- 
tum  in  cakes,  Imported  by  Bradbury,  the  plain- 
tiff below,  from  Antwerp,  in  Hay,  1863.  Two 
questions  are  presented  in  the  case  for  our  do- 
terminstion:  Firet,  whether  Uie  7th  section  of 
tbe  Act  of  March  8d,  1888.  entitled  "An  Act 
to  Reduce  Internal  Revenue  Taxation,  and  for 
Other  Purposes,"  went  into  effect  at  the  time 
of  tbe  passage  of  the  Act,  or  not  until  the  fourth 
of  July  following;  seeamUy,  If  Udid  go  into  ef> 
feet  at  the  time  of  tbe  passa;^  of  tbe  Act, 
whether,  under  the  circumstances  of  this  case, 
the  plaintiff  below  was  entitled  to  the  benefit  of 
that  section. 
Prior  to  tbe  passage  of  tbe  Act  referred  to^ 
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under  the  2907th  and  the  3908th  sections  of  the 
Revised  Statate8(wbich  were  taken  from  the  9th 
Kctlon  of  the  Act  of  July  28th,  1606.  14  Stat. 
830),  the  collector,  In  determining  the  "dutia- 
ble value"  of  merchandise,  was  required  to  add 
to  the  cost,  or  actual  wholesale  price  or  general 
market  value,  at  the  time  of  exportation,  in  the 
principal  markets  of  the  country  whence  the 
goods  were  imported,  the  coat  of  tratmDorta- 
tion,  shipment  and  transshipment,  with  all  tlie 
expenses  included, -from  the  place  of  growth, 
production  or  manufacture  to  the  vessel  in 
which  shipment  was  made  to  the  United  States; 
also  the  value  of  the  sack,  box  or  covering,  and 
commissions  and  brokerage;  which  additiona 
were  to  be  regarded  as  part  of  the  actual  Talne, 
and  a  penalty  was  imposed  for  not  including 
tliem.  .Tbefle  sections  were  repealed  by  the  7tb 
Ecclion  of  the  Act  of  March  3d,  1883.  Tbey 
are  repealed  by  words  in  the  present  tense, 
thus:  "That  aectioDS  2907  and  2S08  ...  be, 
and  the  same  are  hereby,  repealed,  aud  here- 
after none  of  Uie  charges  imposed  by  said  sec- 
tions, or  any  other  provisions  of  exutiog  law, 
aball  be  estimated  in  ascertaining  the  value  of 
goods  to  be  imported."  We  do  not  see  bow 
there  can  be  any  doubt  that  this  repealing 
section  went  into  immediate  effect.  The  law 
itself  went  into  immediate  effect,  although. 
It  ia  true,  various  provisions  of  it  contained 
in  other  sections  were  postponed,  to  take  effect, 
some  on  tbe  first  of  July  and  some  on  the 
the  first  of  Mav.  But  wnere  such  postpone- 
ment was  intended  il  was  expr^sed,  and  only 
referred  to  the  parts  that  were  so  postponed. 
It  did  not  affect  tbe  section  in  question.  And 
such  was  the  understanding  oi  the  Treasury 
Department  itself  at  the  time.  In  a  treasury 
circular  of  March  IStb,  1883,  addressed  to  the 
collectors  of  customs,  tbe  Secreiary,  referring 
to  the  Act  in  question,  then  just  passed,  said: 
"  Various  sections  recite  tbe  date  when  each 
shall  go  into  effect,  and,  so  far  as  concerns  these 
sections,  those  dates  control.  Section  7,  how- 
ever, names  specifically  no  date  when  It  is  to  go 
into  operation,  and  the  Department  holds  that 
It  takes  effect  from  and  after  the  date  of  the 
passable  of  tbe  Act."  This  contemporaneous  cod- 
structioo  is  entitled  to  some  weight  in  favor  of 
importers.  United  States  v.  Johnston,  124  U. 
S.  238.  253  [81:  389.  396].  At  all  events  it  was 
undoubtedly  tbe  correct  construction. 

The  question  then  arises  whether  tbe  plain- 
tiff below,  by  anything  thai  took  place  In  the  co- 
try  of  the  goods  at  the  custom-house,  or  by  any 
omission  to  do  what  the  law  required,  precludea 
himself  from  being  entitled  to  the  benefit  of 
this  Statute. 

Under  tbe  old  law,  the  cost  or  value  of  tbe 
goods  at  the  place  of  production  was  often 
merged  for  convenience  with  the  costs  of  trans- 
portation to  the  place  of  shipment  and  the  oth- 
er charges,  and  the  aggregate  was  called  tbe 
price  or  value  '  'free  onboard"  of  the  vessel  in 
which  tbe  gooaa  were  shipped  to  the  United 
Stales.  This  price  or  value,/r«  on  board  or/. 
o.  b.y  in  the  absence  of  fraud,  represented  the 
"dutiable  value,"  subject,  of  course,  to  cor- 
rection by  appraisement.  When  tbe  vessel  ar- 
rived, an*}  the  consipiee  presented  the  entry  at 
the  custom-house,  it  was  accompanied  with  the 
invoice,  showin;;  thi.s  price  or  value.  In  the 
present  cage,  although  tbe  goods  were  shipped 


in  April,  the  consignors  in  Europe,  not  being 
aware  of  tbe  passage  of  the  Act  of  March  So. 
1888,  repealing  sections  S907  and  2908,  made 
out  the  invoices  in  the  usual  way,  stating  the 
price  of  the  goods  as  free  on  board  at  Antwerp, 
mcluding  therein  tbe  original  cost  of  the  sooda 
at  the  mines,  near  Neufchatel,  Switzerland, 
their  coat  of  transportation  from  Neuf  chatel  to 
Antwerp,  and  tbe  other  charges  required  \sj 
tbe  repealed  sections.  This  tovolce  was  duly 
certified  by  the  consul  at  Manhelm,  Germany. 
Before  the  entry  of  the  goods,  a  corrected  sup- 
plementary invoice  had  arrived,  In  answer  to  a 
telegram,  and  was  presented  at  the  time  of  the 
entry:  but  it  bad  no  consular  certificate— thM 
being  supplied  afterwards.  On  the  trial  of  the 
cause,  tbe  plaintiff  introduced  evidence  tend- 
ing to  show  these  facta.  He  produced  the  en- 
try, which  described  the  importation  as  "12,000 
cakes,  300,000  kilograms  aspbaltum,  marks 
16,750,  $3,749,"  with  the  usual  consignee*! 
oath  that  the  invoice  and  bill  of  lading  pro- 
duced with  the  entry  were  the  true  and  onlj 
ones  received,  and  that  the  Invdce  exhibited 
the  actual  cost  or  fair  market  value  at  Neuf- 
cbatel  of  the  goods  and  all  charges  thereon.  The 
invoice,  certified  by  the  consul,  on  which  the 
entry  was  based,  was  also  produced  in  evi- 
dence, representing  the  goodaas  "a  quantity  of 
aspbaltum,  800,000  kilograms,  at  62.60  marks 
per  1000  kilograms,  15,760  marks,  free  on 
board — Antwerp."  There  was  attached  to  thia 
Invoice  on  making  the  entry,  and  when  pro- 
duced in  evidence,  tbe  uncertified  supple- 
mentary  invoice  before  referred  to,  which  rep- 
resented the  goods  08  "a  quantity  of  aspbaltum. 
800,000  kilograms;  value  at  tbe  mines,  34..'}0 
marks  per  1000  kilos.  M  10,850.  Freight  and 
charge  from  the  mines  to  Antwerp,  free  on 
board.  atlSmarksperlOOO  kilos.. 6,400.  Free 
on  board,  Antwerp,  marks  15,750." 

Attached  to  the  consular  invoice  was  tbe 
oath  of  the  owner  of  tbe  goods,  which  stated, 
among  other  things,  that  said  invoice  contained 
the  actual  cost  and  quantity  thereof  and  of  all 
charges  tbereon.  The  certificate  of  tbe  consul 
attached  to  said  invoice  was  dated  20th  of 
April.  18S3,  and  certified,  among  other  things, 
that  the  invoice,  "in  which  are  mentioned  and 
described  certain  aspbaltum,  amounting  with 
tbe  charges  thereon  to  the  gross  sum  of  marks 
15,760,  was  produced  to  him  by  tbe  owner," 
and  tbat  the  actual  market  value  of  tbe  goods 
(except  as  corrected  by  him)  was  correct  and 
true. 

Tbe  plaintiff  further  offered  evidence  to  show 
that,  being  charged  with  duties  on  the  entire 
amount  of  15,750  marks,  be  protested  against 
the  assessment  on  the  ground  that  the  defend- 
ant "assessed  duty  upon  the  cost  of  transpor- 
tation, shipment  and  transshipment,  with  all 
expenses  included,  from  the  place  of  produc- 
tion and  manufacture  to  the  vessel  in  which 
the  shipment  was  made  to  tbe  United  States, 
contrary  to  section  7  of  tbe  Act  of  March  8. 
1883,"  claiming  "  tbat  said  charges  were  not 
subject  of  appraisement  or  duty;"  and  on  a 
second  ground  tbat  tbe  weigher's  return  show- 
ed  a  less  quantity  than  that  on  whicb  duur  wa« 
cbsrged:  and  that  he  paid  the  excess  of  aatios 
exacted  under  compulsion,  solely  for  tbe  pur- 
pose of  obiainiog  the  goods. 

An  appeal  was  taken  to  tbe  Secretary  of  the 
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Tnastuy.who  affirmed  the  decisioD  of  the  Col- 
lector, OD  the  ground  that  the  deductioo  for 
charges  had  not  been  made  in  the  eotrv,  and 
the  action  was  brought  within  proper  time' there- 
after. 

A.W.  Patterson,  the  pluntiff's  custom-house 
broker,  testifled  that  be  presented  the  two  in- 
Tdoes  above  named  at  toe  custom-house  on  the 
entry  of  Uie  goods;  that  he  made  the  entry  for 
the  plaintiff;  that  be  asked  to  make  the  entry 
CD  both  theconsularandBupplemeotalinvoicea, 
the  latter  as  explanatory  of  the  former;  that  the 
custom-house  officers  refused  to  allow  this  to 
be  dcme;  that  be  asked  p^mission  to  use  the 
iupplemental  fnTOice  in  connection  with  the 
other  ioToice  as  explanatoir,  and  enter  fn  the 
net  value,  charges  off,  whicQ  was  refused;  that 
he  then  entered  the  goods  according  to  thecoo- 
solarinvoice;  that  the  supplemental  invoice  had 
I W61  ooiDe  Id  answer  to  a  telegram  to  the  Neufchatel 
''  Aapbaltum  Company,  to  furnish  a  correcied 
Invoice  showing  what  the  charges  were;  that 
subsequently  to  the  ectir  of  the  goods  a  copy 
of  the  supplemental  invoice  was  received,  prop- 
erly certified  by  the  consul.  (This  copy  was 
sdmltted  In  evidence.)  The  weigher's  certif- 
icate was  also  produced,  showing  a  deficiency 
of  3,740  pounds  of  aspbaltum  in  the  cargo  of 
the  Marsnall,  and  over  9,000  pounds  in  that  of 
the  Edith,  for  which  no  refund  of  duty  had 
been  made.  The  witness  Patterson  further 
testified  as  to  the  meaning  of  the  eipression 
"free  on  board,"  as  before  stated. 

Potter,  QD  examiner  Id  the  appralseTs' depart- 
ment, testifled  that  he  passed  the  entry  in  ques- 
tion, and  indorsed  it  "  correct,"  which  merely 
meint  that  the  entry  was  sufficient  to  cover  the 
market  value  of  the  goods.  He  further  testi- 
fied that  lie  found  from  memory,  and  by  com- 
parison with  other  goods  in  the  same  markets, 
that  the  market  value  of  these  goods  was  84 
marks  50  pfennigs,  or  85  marks  at  the  mines, 
at  the  place  of  im>duction.  Being  asked  if  be 
had  passed,  as  a  rule,  invoices  of  aspbaltum 
tnm  Manbeim,  Germany,  for  a  comuderable 
period  before  and  after  that  time  at  the  same 
rate  of  34.50,  he  said  that  would  be  Impossible 
to  say  without  the  papers,  but  he  presumed 
that  that  was  about  the  market  value.  On 
croefr«xamination  he  stated  that  he  bad  no  rec- 
ollection as  to  what  he  found  the  market  value 
this  importation  to  be  Independent  of  what 
was  written  upon  tbe  entry  and  invoice.  To  the 
question  "  Have  you  any  recollection  at  all  of 
what  yoD  did.  In  fact,  find  the  market  value  in 
tbe  principal  foreign  ports  to  bef"  his  an- 
swer was  "  Yes;  I  have  that  recollection,  be- 
cause it  is  so  stated  on  the  Invoice  (supplemen- 
tal), that  84  marks  60  pfennigs  per  thousand 
kilograms  was  about  tbe  uatud  inice,  aixl  It 
seems  to  have  been  stated  there  on  tbe  Invoice. " 
To  tbe  further  qnestion,  "  Then,  as  I  under- 
stand, tbe  effect  of  your  testimony  is  that  from 
looking  at  the  supplemental  Invoice  you  form 
the  Impression  that  the  value  at  that  time  at 
the  mines  was  34  marks  and  60  pfennigs  per 
thousand  kilograms?  "  Ills  answer  was  "  Yes, 
sir." 

Eslrrbrook,  chief  liquidating  clerk  of  tbe 
[4971  custom-house,  testified  that,  according  to  the 
course  of  business  in. tbe  cu!itom-housc,  under 
the  hiw,  the  entered  value  is  the  value  declared 
upon  the  entry  under  oath,  and  that  the  prnc- 
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tice  is,  that  the  Collector  shall  not  levy  duty 
on  leas  than  the  entered  value,  though  the 
amount  In  the  invoice  is  less.  Another  clerk 
testified  to  the  same  effect. 

Thereupon,  the  evidence  being  closed,  '^he 
counsel  for  the  government  movea  that  the  jury 
be  directed  to  nnd  for  the  defendant  upon  the 
following  grounds:  1,  that  the  evidence  does 
not  show  tbe  duty  exacted  on  any  amount  in 
excess  of  the  Invoice  value;  3,  nor  in  excess  of 
tbe  entered  value;  3,  nor  does  it  make  out  a 
case  of  recovery  fcr  tbe  plaintiff.  The  court 
having  denied  ibis  motion,  the  counsel  then 
made  a  request  to  charge  fourteen  separate 
propositions,  tbe  substance  of  which  was  that 
under  section  2900  of  tbe  Revised  Statutes, 
which  declares  that  "  the  duty  shall  not,  how- 
ever, be  assessed  upon  an  amount  less  than  the 
invoice  or  entered  value,"  the  Collector  was 
bound  to  assess  ttie  duty  on  the  amount  stated 
in  tbe  enlrr  and  In  tbe  invoice  certified  by  the 
consul,  ana  could  not  take  notice  of  the  uncer 
tified  invoice;  and  that  If  tbe  plaintiff  desired 
to  have  the  Invoice  corrected,  his  remedy  was 
to  demand  an  appraisement  under  section  2926 
of  the  Revised  Statutes,  which  provides  that 
merchandise  of  which  incomplete  entry  has 
been  made,  or  an  entry  without specificntion  of 
particulars,  either  for  want  of  the  original  in- 
voice or  for  any  other  cause,  or  which  has  re- 
ceived damage  durins  the  voyage,  shall  be  con- 
veyed to  a  warehouse  and  there  remain  until 
the  particulars,  cost  or  value,  as  tbe  case  may 
require,  shall  have  been  ascertained,  either  by 
tbe  exhibition  of  the  original  lovoice.or  by  ap- 
praisement, at  the  option  of  the  owner,  import- 
er or  cons^ee,  and  until  the  duties  shall  have 
been  paid  or  secured  to  be  paid. 

The  court  declined  to  adopt  the  proposttions 
of  the  counsel,  but  charged  the  jury  that  as  tbe 
Invoice  certified  by  the  consul  purported  to 
show  tbe  value  of  the  goods  "  free  on  board  at 
Antwerp,"  If  the  jury  were  satisfied  by  the  evi- 
dence that  this  meant  that  tbe  value  so  expressed 
included  charges,  tbe  charges  of  transportation 
and  placing  on  borrd  ship,— charges  from  tbe  [408] 
markets  of  the  country  to  the  ship,— then  it  was 
not  an  invoice  of  the  "dutiable  value,"  but  was 
an  Incomplete  invoice;  that  If  this  was  its  char- 
acter, tbe  importer  or  consignee  bad  a  right 
to  claim  that  it  was  incomplete,  and  to  ask  that 
tbe  goods  be  appraised,  or  that  be  might  amend 
his  Invoice.  Tbe  charge  then  proceeded  as 
follows:  "Tou  have  heard  Mr.  Patterson  tes- 
tify as  to  what  occurred  when  he  presented  this 
invoice  to  the  entry  clerk.  .  .  .  Now,  if 
he  was  given  to  understand  when  be  presented 
that  invoice  there  and  stated  that  he  wanted  to 
get  tbe  charges  out  in  some  way.  and  presented 
this  additional  paper— you  heard  bis  testimony 
about  what  be  dfu— If  be  was  given  to  under- 
stand tiiat  be  must  enter  tbote  goods  at  the  val- 
vie  expressed,— that  is,  the  value  Including  the 
charges,  the  value  expressed  in  the  invoices, 
and  in  no  other  way,  and  that  they  could  not 
get  along  in  any  other  way  than  that, — then  he 
was  not  bound  to  ask  for  an  appraisement.  If 
they  gave  him  to  understand  that  that  was  tlie 
only  thing  he  could  do,  If  they  m«t  hfm  right 
there  when  be  wanted  to  put  in  this  additional 
Invoice,  and  said  the  only  thing  you  can  do  is 
to  enter  these  gcods  at  this  value,  and  the  im- 
porter was  compelled  to  do  it  in  order  to  pr> 
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ceed  at  all,  and  he  yielded  to  that,  then  he  was 
Dot  bound  to  say  anything  about  au  appraise- 
ment. But  if  they  did  not  do  that,  ti  they 
merely  refused  that  and  gave  him  a  chance  to 
Bik  for  BB  appraisal  It  be  wanted  to,  and  he 
^  not  ask  for  It,  he  mistook  hia  remedy,  and 
the  plaintiff  cannot  recover,  and  It  was  his  fault 
that  be  did  not  enter  them  right.  But  if  they 
cut  him  rljrhl  off  on  that  subject  and  said  he 
must  enter  at  Ihislar^rvalue.then  It  was  their 
fault,  and  tbe  phiiotiff  can  recover  if  duties  on 
charges  were  collected." 

Tbe  court  further  charged  that,  if  tbe  ex- 
aminer who  appraised  the  goods  appraised 
tbeir  value  In  the  principal  markets  of  the 
country  wlicnce  tbcy  camt?,  in  the  shape  they 
were  (that  Is,  in  cakes),  at  84  mnrks  50  pfennigs, 
that  was  tbeir  dutiable  value,  aud  the  Collector 
exucted  a  duty  in  excess  for  charges,  whetiier 
be  called  them  chnrges  or  not,  andthc  plaintiff 
should  recover  wliat  he  paid  for  this  duty  on 
charges,  because  the  Law  of  16i*Z  took  out 
chargcsasapartof thedutiablevaliie;  buttbat, 
[499]  If  tijia  WHS  not  the  value  that  theappruisur  took, 
when  he  snys  he  did  appraise  the  goods,  and 
tbe  ju^  cannot  tell  what  it  was,  then  they  can- 
not tell  n'bat  duty  was  paid  on  chnrpus,  and  the 
plaintiff  has  not  made  out  bis  case. 

As  to  the  deQdency  In  we^bt,  tbe  counsel 
for  the  government  contended,  and  ashed  the 
court  to  charge,  that  the  plaintiff  was  not  en- 
titled to  recover  anything  In  respect  to  the  dif- 
ference between  the  weights  stated  in  the 
invoices  and  entries  and  the  weights  staled  in 
the  official  weigher's  returns.  The  court  de- 
clined BO  to  charge,  and  instructed  tbe  jury 
that  if  the  deficiency  arose  from  the  loss  of 
goods  on  tbe  passage,  a  proportionate  reduc- 
tion should  be  made;  but  not  if  it  arose  from 
mere  shrinkage,  and  if  all  tbe  gocds  that  were 
sent  arrived, 

Tbe  counsel  for  the  government  excepted  to 
each  pari  of  tbe  charge  as  given,  and  to  each 
refusal  to  charge  as  requested. 

We  do  not  think  that  the  court  below  com- 
mitted any  error  in  its  instructions  or  in  Its  re- 
fusals. 

Jf^rit.  In  regard  to  tbe  constructloo  and  ef- 
fect of  the  consular  invoice  wbldi  expressed 
the  value  of  the  goods  "free  on  board.  It  was 
perfectly  proper  and  right  to  instruct  the  jury 
that  itf  they  wereaatisoed  from  tbe  evidence 
that  tbia  form  of  valuation  was  understood  to 
inclnde  cbarxes  of  transportation  from  tbe 
idace  of  production  to  the  place  of  shipment, 
and  other  charges  of  shipment  and  transship- 
ment, then  the  wvy  of  duties  m  sncb  valuation, 
since  tbe  jMSBBge  of  tbe  Act  of  was  con- 
trary to  law;  and  that  the  fdalntiff  coidd  re- 
cover back  tbe  duties  levied  on  the  amount  of 
such  charges,  provided  be  took  the  proper 
course  to  avaU  himself  of  tbe  emr.  This  isso 
evident  that  tt  needs  no  discussion  to  make  it 
plainer. 

Seemdlif.  Aa  to  tbe  coum  which  tbe  plain- 
tiff did  pursue,  we  see  no  error  In  the  poidtlon 
taken  by  the  court,  that,  although  the  Statute 
prescribed  a  particular  method  to  be  followed 
under  section  2926  of  the  Revised  Statutes,  in 
case  of  an  Incomplete  entry  of  goods,  or  an 
entry  without  tbe  speciflcanon  of  pBrticulars 
(namelj,  to  camj  tbe  goodB  to  a  wardioQBe, 
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there  to  remain  until  the  particulars,  cost  or 
value  should  be  ascertained  either  by  the  ex- 
hibition of  the  original  invoice,  or  by  appraise-  [500] 
ment),  yet  if,  when  the  importer  or  coosignea 
pointed  out  tbe  Imperfectioii,  and  derired  to 
correct  It,  or  have  It  corrected,  be  was  met  1^ 
a  declaration  of  tbe  officers  that  be  must  enter 
the  goods  at  the  value  expressed  in  the  invoice 
and  in  no  other  way,  and  was  given  to  under- 
stand that  that  was  the  only  thing  he  could  do, 
and  he  was  compelled  to  do  that  in  m^er  topr» 
ceed  at  all,  then  be  was  not  bound  to  ask  for 
an  appraisement  under  tbe  Statute.  The  case 
was  prejudged  uninst  him.  The  theory  of  the 
custom-house  officers  evidently  was  that  the 
valuation  of  the  goods  In  the  entiy  and  invoice 
was  binding  on  the  importer,  although  in  that 
valuation  he  had  inadvertently  included  chargea 
for  transportation  and  other  charges  exempted 
from  du^  by  the  Act  of  1888;  aud  that  tt  was 
his  own  fault  for  having  so  included  audi 
charges,  and  that  he  was  estopped  from  disput- 
ing the  valuation  thus  made  and  sworn  to,  even 
though  qualified  by  the  words  "free  on  board," 
whiui  could  have  no  effect  to  alter  tbe  valua* 
tion.  It  is  not  stated  in  these  words,  hut  that 
was  the  tendency  of  the  evidence;  and  we  think 
that  tbe  jury  were  properly  instructed  on  the 
subject. 

TJtirdtjf.  As  to  tbe  deficiency  in  the  weight 
of  the  goods,  as  the  value  was  measured  by  the 
weight,  both  In  the  invoice  and  by  the  ap> 
praiser— namely,  so  much  per  1,000  kilojiframa, 
— we  think  tbe  court  was  right  in  telhng  tbe 
jury  that  any  deficiency  arising  from  loss  ti 
goods,  and  not  from  mere  shrinkage,  was  a 
proper  subject  of  recovery.  If  goods  are  dam- 
aged or  affected  Intrinsically,  that  is  a  matter 
for  examination  and  appr^ment  under  sec- 
tion 2927,  Revised  Statutes;  but  if  any  portion 
of  them  has  never  come  to  hand  but  nas  been 
actually  lost,  tbe  ease  would  seem  to  come 
wltbln  (he  spirit  of  sectioo  2921,  wbicb  saye 
that  "if,  in  theopenlng  of  any  package,  a  defi- 
ciency of  any  article  shall  be  found  on  exam* 
inatlon  by  the  appraisers,  the  same  shall  be 
certified  to  the  collector  In  the  invoice,  and  an 
allowance  for  the  same  be  made  in  estimating 
the  duties."  Tbe  appraiser's  certificate  in  the 
present  case  related  merely  to  pro  rata  value, 
and  not  to  quantity— that  was  ascertained  and 
cotlfled  1^  the  weigher.  If  only  half  of  the 
cargo  was  found  on  board  the  ship,  it  oould  [QOl] 
baraly  be  contended  that  tbe  Importer  would 
be  bound  by  his  entry  and  invoice  to  pay  du^ 
on  the  entire  cargo  shipped  at  Antwerp. 

As  to  the  point  that  tbe  payment  of  the  dutlea 
was  Toltutaiy  on  the  part  of  tbe  pUlntifl,  It  In 
obrions  to  remark,  thatthecaseas  already  con- 
sidered involved  tbb  very  questhm.  Tbe  ver- 
dict of  the  jury  In  favor  of  the  plaintiff,  under 
thelnstructionsglven,  wasvlrtuaUyafinding  of 
tbe  fact  that  the  plaintiff  was  compelled  to  paj* 
the  Illegal  duties  In  order  to  get  posscailon  of 
bis  goods.  The  connad  for  tbe  govnnine&t 
says  that  be  ought  to  bave  aaked  tor  a 
apjnvisal.  The  question  whether  he  was  bound 
to  take  that  course  or  not  was  involved  In  th« 
inquiry  submitted  to  the  jury  nnd«  the  second 
head  of  instructions. 

We  see  no  error  in  tbe  reorad  and  A$  JtUtg^ 
vuiU  i§  afinui. 

Its  v.  a. 
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[47X1  THB  VBSTEBN  UNION  TELEGRAPH 
^  COMPANY,  rif.  in  Srr,, 

9. 

THOMAS  SEAT.  Governor,  bt  al. 

0Be  &  C  The  TP.  17.  3U.  Oo.  t.  Alabama  Board  of 
AmatmmU  Beporter<B  ed.  41>-im) 

on  intmtUiU  me$tage»  inUrtkUtoamiimm 
JurimUaion. 

L  TBiflsnpta  eompuiloa  which  hav*  acoepted  the 

'  proTiflloiu  of  the  Aot  of  Conffreai  of  July  a, 
1806,  aectluDfl  6288  to  58SB,  Bev.  Stat  U.  8.,  oannot 
be  taxed  bj  a  State  for  any  nuiearea,  or  receipts 
■liBiDv  from  mcBiagee.  from  polnla  wlthlo  tbe 
State  to  polnti  irttfaout,  or  bom  polnla  without 
tbe  State  to  ptdnti  wf  thin,  but  such  taxea  may  be 
levied  upon  all  mreaacea  oarrled  aod  delivered 
exclusively  wltblo  th«  State. 

&  MeiagCBof  tbe  former  olaa  are  elementiof 
eommeroe  between  the  Statea  and  not  lubjeot  to 
legldBtlve  oontrol  of  tbe  Statea,  while  flie  totter 
clan  BTO  elemcnta  of  Internal  oommerce  aolely 
within  the  Umlta  and  Jurladlotlon  of  the  State, 
•ad  therefore  sub}eot  to  Ita  taxi  ok  power. 

I.  Where  aatate  oourt  deolded  thataatate  law 
taxing  telegrapb  compaolaB  authorized  and  tan- 
poaed  a  tax  upon  receipts  derived  by  them  from 
menagee  from  or  to  other  States,  and  sustained  a 
atate  tax  thereon  under  such  law,  this  oourt  has 
Jurladtction  to  review  such  decision. 

[No.  116.] 

Bubmitttd  Ntn.  IS,  1839.  Decided  Dee.  16, 1889. 

r'i  ERROR  to  the  Supreme  Court  of  the 
State  of  Alabama  to  review  a  Judgment  af- 
flrming  a  Judgment  of  a  court  of  l£at  State 
quashing  a  writ  of  certiorari  to  correct  an  as- 
•easmeot  for  taxes  on  tbe  gross  recdpta  of  a 
Telegraph  Company.  SeterMd. 
Tbe  facts  are  stated  la  the  oi^Ion. 
Reported  below,  80  Ala.  378. 
Meaare.  Gaylord  B.  Clark  and  Thoa.  B. 
Jonea  for  pl&lnliff  in  error. 

Mr.  JohD  T.  Mm^aa  for  defenduta  In 
error. 

Mr.  JutHu  HUler  delivered  the  opinion  of 
the  court: 

This  case  comes  before  us  on  a  writ  of  error 
to  tbe  Supreme  Court  of  tbe  State  of  Alabama. 
[473]  Tbe  question  on  which  the  Jurisdiction  of 
this  court  depends  has  been  decided  in  this 
court  BO  f reqaently  of  late  years,  several  of  the 
decislona  having  been  made  rince  the  Judgment 
of  the  Supreme  Court  of  Alabama  was  deliv- 
ered,  tluit  but  little  remains  to  be  said  to  (he 
preeent  case  except  to  abow  that  it  comes 
vitbin  the  principles  of  tbe  cases  referred  to. 

That  principle  is,  in  regard  to  telegraph 
companies  which  have  accei^ed  the  proi^ions 
(tf  tbe  Act  of  Congress  of  July  24,  1866,  seo- 
ttooB  5268  to  5268  of  tbe  Revised  Statutes  of 
the  United  States,  that  tbej  shall  not  be  taxed 
by  the  authorities  of  a  Slate  for  any  messages, 
or  receipts  arising  from  messages,  from  polats 
within  tbe  State  to  points  without  or  from 
points  without  the  State  to  points  within,  but 
that  Buch  taxes  may  be  levied  upon  all  messages 
carried  and  delivered  exclusively  within  the 
State.  The  foundation  of  this  principle  is  that 
messages  of  the  formn  class  are  elements  of 
oommerce  between  tbe  States  and  not  subject 
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to  legfslatfve  eontral  of  tbe  States,  while  the 
latter  daaa  an  elements  of  Internal  oommeroa 
solely  within  tbe  limits  and  Jurisdiction  of  the 
State,  and  therefore  subject  to  its  taxing  power. 
The  following  cases  in  this  court  have  fully 
developed  and  established  Uiis  proposition: 
Ptntaeaia  Tel.  Co.  v.  Wettern  VhSon  Td,  Co. 
96  U.  S.  1  [M:  7061;  Weetem  Union  Tel.  Co. 
V.  Teuu.  105  U.  S.  460  [96:  10671;  Wtetem 
Union  TA.  Oo.  v.  iSateatkueetU,  125  U.  S.  580 
[81:  7001:  BatUrman  v.  Weetem  Union  Td. 
Co.  127  U.  S.  411  [82:  2291;  Leloup  v.  I^t  of 
Mobile,  127  U.  S.  640  [S3:  811]T  Fargo  v. 
Michigan,  121  U.  8.  280j:80:  8M];  PhOadel- 
phia  and  Southern  Steamship  Cb.  T.  Aiiiuyf> 
vania,  122  U.  S.  826  [80:  1200]. 

Tbe  plaintiff  in  error  iDStituted  Its  proceed' 
ing  In  the  state  court  by  a  writ  of  certfonrl. 
directed  to  E.  A.  O'Neal,  Governor;  O.  C. 
Laogdon,  Secretary  of  State;  M.  C.  Burke, 
Auditor,  and  Frederick  H.  Smith,  Treasurer, 
composing  the  State  Board  of  Assessment,  for 
the  purpose  of  correcting  the  error  which  they 
bad  made  in  an  assessment  for  taxation  of  the 
gross  receipts  of  the  Company.  This  Board 
was  Invested  by  tbe  law  of  Alabama  with  au- 
thority to  assess  for  taxation  tbe  Items  of  prop- 
erty of  railroad  companies  returned  to  tbe  au- 
ditor of  the  State  (secnon  ISof  tbe  Act  approved 
February  17,  1886),  and  by  section  16  of  tbe 
same  Act  a  slmiliar  authority  is  conferred  upon 
It  in  lefercnce  to  tel^rapfa  companies  whose 
tines,  or  any  part  thereof,  are  within  the  State. 
By  an  Act  to  levy  taxes  fortheuse  of  the  Slate 
and  the  counties  thereof,  approved  December 
12,  1884,  it  is  declared  by  subdivision  6,  section 
1,  that  a  tax  shall  be  levied  "on  the  gross 
amount  of  tbe  receipts  by  an^  and  every  tele- 
graph, telephone,  electric  light  and  express 
company,  dolved  from  the  business  done  by 
it  Id  this  State,  at  tbe  rate  of  two  dollars  on 
tbe  hundred  dollars."  The  Telegraph  Com- 
pany, in  making  its  repori  of  gross  receipts  to 
this  Board  of  Assessment,  included  only  those 
received  from  business  transacted  wholly  with- 
in the  State  of  Alabama.  The  Board  were  not 
willing  to  accept  this  report,  and  required  the 
Company  to  make  report  of  Its  receipts  from 
all  messages,  whether  carried  wholly  within  or 
partly  without  the  Slate,  and,  against  tbe  re- 
monstrances of  tbe  Company,  decided  that  this 
sum  should  be  tbe  amount  on  which  tbeUx  of 
two  per  cent  should  be  p^d.  It  was  to  correct 
the  supposed  error  of  this  assessment  that  tha 
writ  of  certiorari  was  issued  by  tbe  Circnit 
Court  of  Montgomery  County  to  the  Governor 
aod  oliiers  constitutfng  that  Board  of  Assess- 
ment. That  court  hem  the  assessment  valid, 
and  made  an  onier  quashing  tbe  writ  of  certi- 
orari and  dismissing  tbe  proceeding.  '  On  ap- 
peal to  tbe  Supreme  Court  of  tbe  State  this 
decision  was  afBrmed,  and  tbe  case  Is  now  be- 
fore OS,  on  a  writ  of  error,  to  review  ibat  judg- 
ment of  affirmance.  In  the  opinion  of  tbe 
Supreme  Court  of  Alabama,  which  is  found 
in  the  record,  tbe  point  mainly  discussed  is  the 
construction  of  the  Tax  Law,  In  regard  to  the 
meaning  of  the  words  "gross  receipts  derived 
from  budness  done  in  this  State,"  and  also 
whether,  *if  that  means  all  the  receipts  of  tbe 
Company  for  business  having  connection  with 
lines  within  the  State,  it  is  conslitent  with  the 
Coostltutioo  of  Alabama."  Of  thesequesUoos 
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tbis  court  lias  do  Jurisdiction;  but,  baring  de- 
cided that  the  Statute,  \>y  fair  ioierpretation, 
{□eluded  all  receipts  derived  from  business 
done  m  the  State,  and  actually  received  there, 
though  the  message  may  have  been  delivered 
■t,  or  may  have  been  seat  for  delivery  from, 
some  office  oat  of  the  jurisdictioo  of  the  State, 
the  court  proceeds:  "Though  thus  construed, 
the  Statute  is  not  an  unauthorized  tnlerfereuce 
with  interstate  commerce.  The  question  is 
fully  and  ably  considered  and  discussed  io  the 
following  cases:  Western  Union  3W.  Co.  v, 
Ridimond,  26  OratL  1;  TTetCsrn  Union  7W.  Oo. 
T.  i^ate,  55  Tex.  814;  We^em  Union  Tel.  Oo. 
T.  Mauer,  28  Ohio  St.  521.  and  P&rt  of  Mobile 
T.  Ldoup.lQ  A\aA01;  and  is  expressly  decided 
Id  respect  to  a  tax  on  the  gross  receipts  of 
railroad  companies,  Ibey  consisting  in  part  of 
freights  received  for  transporlation  of  mer- 
chaodise  from  the  State  to  another  Slate,  or 
into  the  State  from  another,  In  State  Tax  on 
Railway  Orou  ReeeipU,  83  if.  S.  16  Wall.  384 
[31:  164],  and  in  Otbome  v.  MottOe,  88  U.  S.  16 
WalL  479  [21:  470]." 

It  will  be  observed  that  the  authorities  \elied 
on  hj  the  Supreme  Court  of  Alabama  to  sus- 
tain Its  judgment  in  this  case  are  mostly  decis- 
ions of  state  courts.  The  case  of  the  Weatem 
Union  Tel.  Oo.  v.  State,  95  Tex.  814,  and  the 
case  of  Port  Mobile  v.  Letoup,  76  Alabama, 
401,  have  been  reversed  by  the  decisions  of 
this  court  in  the  same  cases  on  writ  of  error  to 
the  state  courts.  Of  the  cases  already  referred 
to  as  establishing  the  proposition  which  we 
have  stated  in  the  early  part  of  this  opinion, 
those  of  the  Pisnmetila  Tel.  Co.  v.  Western 
Union  lei.  Oo-  96  U.  S.  1  [24:  708];  Weatem 
Union  Tel.  Co.  v.  Texai.  105  U.  8.  460  [26: 
1067];  We>'tfm  Union  Tel.  Co.v.  Maeeaehusetts, 
125  U.  8.  530  [81:  790];  Battmnan  v.  Wettt- 
em  Union  Tel.  Oo.  137  U.  S.  411  [82:  229], 
and  Leloup  v.  Port  of  Mobile.  127  U.  8.  640 
[33:  8111,  arc  all  cases  in  regard  to  taxes  upon 
telegraph  companies  by  state  authorities,  and 
all  of  them  bold  that  oo  tax  can  be  imposed 
upon  messages,  or  upon  the  receipts  derived 
from  niessagM,  where  the  communication  is 
carried  either  ioto  the  State  from  without,  or 
from  within  the  State  to  another  State. 

In  the  earliest  of  these  cases,  Peruaeola  Tel. 
Co.  V.  Western  Union  Tel.  Co.,  the  Statute  of 
Florida  bad  attempted  to  confer  upon  a  cor- 
poration of  its  own  State.  Uie  Pensacola  Tele- 
graph Company,  an  exclusive  right  of  doing 
the  telefiraph  business  within  that  State.  This 
court  held,  afflrming  the  Judgment  of  the  Cir- 
cuit Court  of  the  United  States  for  that  Dis- 
trict, that  this  Statute  was  a  regulation  of 
commerce  among  the  States  forbidden  by  the 
Constitution  ot  Uie  United  States  to  the  State 
of  Florida.  In  the  next  case,  that  of  the 
Telegraph  Oo.  v.  Texas,  in  which  that  State 
had  imposed  a  tax  of  one  cent  for  every  full- 
rate  messtige  sent,  and  one  half  cent  for  every 
message  less  than  full  rate,  on  the  business  of 
the  Western  Union  Telenaph  Company,  many 
of  the  message*  were  the  ofBcers  of  the 
government  on  pubUc  business,  and  a  large 
portion  of  them  were  to  places  outside  of  the 
State.  The  company  contested  the  constitu- 
tionality of  this  law,  and  the  case  came  to  this 
court,  where  it  was  said  that  a  telegraph  com- 
pany occi^>ie8  the  same  relation  to  commerce, 
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as  a  carrier  of  messaces.  that  a  railroad  does 
as  a  carrier  of  goods.  Both  companies  are 
carriers,  and  their  business  is  commerce  itself. 
The  court  then  went  on  to  consider  the  author- 
ities, and  said  further  that  It  followed  that  the 
judgment  under  review,  ao  &r  as  it  included 
the  messages  sent  out  of  the  State  or  for  the 
uovernment  on  public  business,  was  erroneous. 
The  rule  that  the  regulation  of  commerce 
which  is  confined  exclusively  within  the  juris- 
dictioo and  territory  of  the  Utale,  and  does  not 
affect  other  nations  or  States, — that  is  to  say, 
the  purely  internal  commerce  of  the  State, 
belongs  exclusively  to  the  State, — was  said  to 
be  as  well  settled  as  that  the  regulation  of 
commerce  which  does  affect  other  nations  or 
States  or  Indian  tribes  belongs  to  Coooress, 
The  judgment  of  the  Supreme  Court  of  Texas 
was  therefore  reversed. 

The  case  of  Western  Union  Tet.  Co.  v.  Mat- 
saektuetts  was  a  question  growing  out  of  the 
taxation  of  the  telegraph  company  by  the 
State  of  Massachusetts,  and  the  same  principle 
we  have  already  considered  was  asserted  in 
that  case,  after  a  general  review  of  the  author- 
ities iipon  the  subject. 

In  Batterman  v.  Western  Union  Tel.  Oo.  the 
same  question  arose  on  a  writ  of  error  to  the 
Circuit  Court  of  the  United  States  for  the 
Southern  District  of  Ohio,  where,  after  a  full 
review  of  the  whole  subject,  this  court  said 
that  there  was  really  no  question,  under  the 
decisions  of  this  court  in  regard  to  the  propo- 
sition, that  so  far  as  a  tax  was  levied  upon 
receipts  properly  appurtenant  to  interstate 
commerce,  it  was  void;  and  that  so  far  as  It 
was  only  upon  commerce  wholly  within  the 
State,  It  was  valid.  The  commerce  here  men- 
tioned  was  telegraph  business,  and  the  receipts  \***\ 
were  receipts  for  telegraph  messages.  This 
case  arose  upon  a  certificate  of  division  of  the 
judges  who  presided  at  the  trial,  and  In  re- 
manding the  case  the  court  said:  "We  answer 
the  question  in  regard  to  which  the  judges  of 
the  urcuit  court  divided  in  opinion,  by  saying 
that  a  single  tax,  assessed  under  the  Revised 
Statutes  of  Ohio,  upon  the  receipts  of  a  tele- 
graph company  which  were  derived  partly 
from  Interstate  commerce  and  partly  from 
commerce  within  the  State,  but  whfdi  were 
returned  and  assessed  in  gross,  and  without 
separation  or  apportionment,  is  not  wholly 
invalid,  but  is  invalid  only  in  proportion  to 
the  extent  that  such  receipts  were  derived  from 
Interstate  commerce;"  and,  concurring  with 
the  circuit  judge  in  his  action  enjoining  the 
collection  of  the  taxes  on  that  portion,  of  the 
receipts  derived  from  Interstate  commerce,  and 
permitting  the  treasurer  to  collect  the  other 
tax  upon  property  of  the  company  and  upon 
receipts  derived  from  commerce  entirely  within 
the  limits  of  the  State,  the  decree  was  affirmed. 

In  the  subsequent  case,  Leloup  v.  Port  of 
Mobile,  found  In  the  same  volume,  the  question 
arose  upon  a  conviction  under  the  Statute  of 
Alabama  on  an  indictment  for  failing  to  take 
out  a  license  tax  by  die  tel^aph  company, 
imposed  by  the  City  of  Mobile  on  all  telegraph 
companies.  Edward  Leloup,  the  agent  of  tlie 
company,  was  convicted  under  this  proceed- 
ing, his  conviction  affirmed  bv  the  Supreme 
Court  of  Alabama,  and  its  judgment  brought 
to  this  court  on  writ  of  error.   This  court  held. 
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that,  Us  company  having  coikiplled  with  tbe 
Aet  of  Congreas  of  July  24,  1860,  the  State 
could  not  require  It  to  take  out  a  license  for 
tbe  transaction  of  business  in  the  city,  and  that 
a  general  license  tax  on  the  telegraph  company 
affected  its  entire  business,  interstate  as  well  as 
domestic  and  internal,  and  vas  unconstitu- 
tional. 

We  think  then  cases  are  w  directly  in  point 
on  the  questions  arialng  in  the  present  case 
that  they  most  control;  and  as  the  record  of 
the  case  presents  the  means  by  which  the  re- 
ceipts arising  from  commerce  wholly  within 
the  State,  and  from  that  which,  under  these 
[4781  definiiiona,  may  be  called  interstate  commerce, 
can  be  separated,  the  Judgment  ef  the  Supreme 
Court  Ojf  Alabama  is  reverted,  and  the  ea$e  re- 
manded to  it,  with  directtone  for  further  pro- 
teedinffe  in  eoj^ormit^  with  thia  opt  nim. 


[41B1  UEHTTABLS  B.  OKBENE  ar  al.,  Afjplt^ 

9. 

JAIOBS  TATIiOR  n  al. 
<See8.a  Beportert  ed.  «IM«U 

Statute  qfLimitaUoni — the  two  pear^  Statute 
which  amtiee  to  aetignee  in  bankruptcy,  ap- 
ftiee  to  Me  grantee — banning  to  run  againet 
aeeignee,  eontinuee  to  run  againet  grantee — 
new  period  of  timitation — redemption  from 
foT^Mure  eau»— waiver  of  right. 

L  A  conrejrance  by  the  asBiffnee  in  bankruptcr 
caoDot  prevent  the  operaUon  of  the  bar  of  the 
Statute  against  tbe  grantee,  when  It  has  alreadj 
mo  against  tbe  aadgnee,  or  bring  into  aotton  a 
new  poriod  of  UmltatKm  dating  from  ttwUine  odt 
(heoooTayanoe. 

&  Nor  oan  It  Interrupt  the  running  of  tbe  Statute 
against  the  olalm  or  right,  when  Ithas  <moe  oom- 
menoed  to  run  against  the  asrignea. 

&  Tb%  purchnssr  takes  the  right  cum  OfMrs,  sub- 
ject to  tbe  coDtlnuanoe  of  the  runolng  of  tbe 
Statute,  and  lubjeot  to  the  fact  that  a  part  of  tbe 
two  rean  has  already  run  as  against  the  claim  or 
right,  while  It  was  in  tbe  hands  of  the  asBlgoee, 
and  to  tbe  oonsequeooe  that  when  luffl cleat  ad- 
ditional time  sliaU  have  run  against  it  in  the 
hands  of  the  purchaser  to  make  up  tbe  entire 
two  yean,  tbe  oU^m  or  right  will  be  wholly  barred. 

4.  No  Initiation  of  a  new  period  of  limitation,  un- 
der any  statute,  begios  to  run  In  favor  of  tbe 
purchaser  at  the  time  of  Us  purchase,  whether 
the  two  yean  wholly  elapsed,  or  only  a  part  there- 
of elapsed,  while  the  claim  was  owned  by  tbe  as- 
signee. 

4.  Where  tbe  Statute  of  LtmltatloDi  has  bcrun  to 
nu  against  the  right  of  an  aoalgaee  In  bankrupt- 
cy to  redeem  from  a  f oreolosnie  sale  and  oonvey- 
ance  of  real  property  of  the  ban  krupc,  the  Statute 
oontmues  to  run  agalnsta  subsequent  grantee  of 
the  tame  property  by  oonveyanoe  from  tbe  as- 
Bignee. 

4  The  Tl|^t  of  a  creditor  to  redeem  saoh  property 
by  virtue  of  a  ]udgm«ot  Is  waived  by  fata  procur- 
ing the  propeiiy  to  be  sold  by  tbe  assignee  in 
bankruptcy  and  its  proceeds  to  be  applied  on  the 
Judgments 

[Na  128.] 

Argued  Not.  tO,  91, 1889.  Decided  Dee.  16, 1880. 

APPEAL  from  a  decree  of  the  Circuit  Court 
of  tbe  United  States  for  tbe  Nortbem  Dis- 


trict  of  Illinois  to  review  a  decree  that  plnlntlffi 
may  redeem  lands  from  a  foreclosure  sale  and 
conveyance  on  payment  of  the  amount  found 
due  the  defendants  on  tbeir  lien  on  the  land, 
and  that,  on  such  payment  being  made,  de- 
fendants convey  tbe  land  to  plaiDtuTs  by  quit- 
claim deed.  Bevereed  and  remanded,  with  di- 
reetiona  to  dtamiee  Ms  auit. 

The  facts  are  stated  in  tbe  opinion. 

Opinions  below,  21  Fed.  Rep.  209,  27  Fed. 
Rep.  687. 

Maera.  Oeorge  L.  Paddock  and  John 
Itowell,  for  appellants: 

The  two  years'  limitation  set  up  in  the  an- 
swera,  and  insisted  upon  in  the  assignments  of 
error  applies  in  favor  of  appellants, — and  the 
bUl  should  be  dismissed. 

Rev.  Stat.  U.  8.  §  5057;  Bankrupt  Act  of 
March  2, 1867,  §  2;  Oijford  v.  Helma.  98  U.  8. 
248  (25:  VTn  Jenkina  v.  Bank,  106  U.  8.  671 
(27:  804);  Wiener  v.  Brwen,  122  TJ.  8.  219  (80: 
1207):  Traerv.  Cletea,  115  U.  S.  528(29:  467). 

The  ignorance  of  tbe  assignee  is  immaterial 
as  a  reply  to  the  bar. 

JVtrrfon  y.De  la  ViUebeauve,  1  Woods,  108; 
Mclver  v.  Sagan,  15  TJ.  8.  2  Wheat  25  (4: 175); 
Phetpav.  Elliott,  29  Fed.  Rep.  68. 

Meara.  Charles  E.  Pope  and  Charles 
B.  McCoy,  for  appellees: 

This  case  is  not  within  tbe  terms  of  the  Stat- 
ute of  Limitations.  The  limitation  clause  of 
the  Bankrupt  Act,  by  its  terms,  only  applies 
to  contests  between  an  assignee  in  bankruptcy 
and  a  person  claiming  an  interest  adverse  to 
such  B^gnee. 

Bailey  v.  OUner,  88  U.  8.  21  Wall.  846  (22: 
638):  Sargent  v.  BeUon,  115  U.  S.  852  (29: 414); 
SarOea  v.  Oibaon,  17  Fed.  Rep.  298. 

Where  the  interest  adverse  to  that  of  tbe  as- 
signee has  been  acquired  through  fraud  and  tbe 
fraud  has  been  concealed,  the  two  years'  StaU 
ute  of  Limitations  does  not  com.meDce  to  run 
until  the  discovery  of  the  fraud. ' 

Upton  V.  McLaughlin,  105  U.  S.  640  (26: 1197); 
Roaenthal  v.  Walker,  111  U.  8.  190  (28:  897); 
Traerv.  Clewa,  115  U.  8.  528  (29:  467);  Better 
V.  Wood,  109  U.  8.  187  (27:  901);  Kilbourn  T. 
Sunderland.  180  U.  S.  605  (32:  lOOS). 

Appellees  have  a  right  to  redeem  from  thia 
trustee's  sale  by  reason  of  their  title  acquired 
through  sale  of  this  property,  under  their  Judg- 
ment recovered  against  Robertson  before  the 
bankruptcy  and  before  tbe  trustee's  sale. 

ShirUyy.  WatU.SAik.  SOO.Kingv.  MariaatU, 
8  Atk.  m;  2  Story,  Eg.  Jur.  $  1023;  Dunlap 
V.  WiUon,  82  111.  517;  Sumner  y.  Waugh,  66111. 
639:  Beaehv.  Shaw,  57 HI.  19;  Freedman'aSav- 
ingttTrtiat  Oo.  v.  BarU,  UOTJ.  S.  710(28: 801). 

Mr,  Juatiee  BUtehford  delivered  tbeopin-  [416] 
ion  of  the  court: 

On  the  Ist  of  April,  1871.  Nathan  B.  Orow. 
of  Chicago,  Illinois,  executed  a  trust  deed  to 
Benjamin  E.  Gallup,  of  tbe  same  place,  to  se- 
cure the  payment  of  a  promissory  note  for 
136.000.  payable  In  five  ;eers  from  that  date, 
with  interest  at  tbe  rate  of  9  per  cent  per.^n 
num,  payable  half-yearly  on  October  1  and 
April  1,  as  evfdecced  by  10  interest  coupons, 
bearing  the  same  date,  for  $1,676  each.  The 
note  was  payable  to  tbe  oi^er  of  Qrow,  and 
was  indorsed  by  him  payable  to  David  R. 
Oreme  or  order.  Tbe  trust  deed  stated  th^' 
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the  $35,000  was  a  loan  to  Grow  nuidc  by  the 
legal  holder  of  the  note.  Greene  was  the  per- 
lOD  who  loaned  the  money.  He  resided  in 
New  Bedford,  Massachusetts.  Tbe  real  estate 
Mvered  by  that  trust  deed  was  at  the  northeast 
comer  of  West  Madison  and  Sheldon  Streets, 
In  Cliicago,  beioff  78  feet  oa  West  Madison 
Streel,in  front,  116  feet  deep,  on  Sheldon  Street, 
78  feet  In  the  rear,  on  a  line  parallel  with 
West  Madison  Street  and  on  a  sixteen-feei  &!• 
ley,  runniuK  east  and  west,  and  116  feet  on  the 
cast  line,  parallel  with  Sheldon  Street.  It  was 
described  as  having  on  it  three  four-story  brick 
r^ltg-t  Stores  with  stone  fronts,  froniine  on  West 
l*s  <  J  jiadison  Street;  and  it  was  stated  tliat  a  block 
of  two-story  and  basement  brick  dwelling- 
houses  was  about  to  beerccted  on  the  property. 
The  front  piece  was  60  ''ect  deep;  then  came 
a  twelTe-feet  court;  and  the  rear  part  was  44 
feet  deep.  The  entire  property  came  after- 
wards to  be  known  as  "the  Jcflerson-Park 
Hotel  property ."  This  trust  deed  was  record- 
ed April  1, 1671. 

Grow,  on  the  dtb  of  Febmaiy,  1876,  ctm- 
Teyed  the  entire  property  to  wifllain  Scott 
Kobertaon,  subject  to  an  incumbrance  of  $35,- 
000,  by  a  warranty  deed,  which  was  recorded 
February  18.  1876.  Tbe  loan  to  Grow  matured 
on  the  1st  of  April,  1876,  and  in  the  spring  nf 
1877  negotiations  were  bad  iMiween  Robertson 
and  Greene  for  a  renewal  of  the  loan.  Those 
negotiations  were  successful,  and  Robertson 
executed  a  trust  deed  dated  April  3,  1677  (the 
let  of  April,  1877,  being  Sunday),  covering  tbe 
same  properly,  to  Francis  B.  Peabody,  of  Chi- 
cago, to  secure  the  payment  of  a  promissoir 
note  for  $35,000,  which,  the  trust  deed  stated, 
was  for  a  loan  of  that  sum  made  on  the  day 
of  the  date  of  the  trust  deed,  by  the  legal  hold- 
er of  tbe  note  to  Robertson,  the  note  being 
payable  three  years  after  date,  with  interest  at 
the  rate  of  7^  per  cent  per  annum,  payablehalf- 
yearly  on  the  2d  of  October  and  Sd  of  April, 
with  six  interest  coupons  for  $1,313.50  each. 
The  name  of  David  R.  Greene  was  not  men- 
tioned in  the  trust  deed  or  in  tbe  promissory 
note.  The  six  interest  coupons  were  each  of 
tbem  tigned  by  Robertson  and  made  payable 
to  his  order,  and  each  was  indorsed  by  him 
payable  to  the  order  of  David  R.  Greene.  The 
note  was  payable  to  the  order  of  Robertson  and 
was  indorsed  by  him  payable  to  David  R.  Greene 
ororder.  It  stated  that  it  was  expressly  agreed 
that  if  default  shoald  be  madein  the  payment  of 
any  installment  of  interest  when  it  should  be- 
come due,  and  such  default  should  continue  for 
80  days  thereafter,  the  principal  sum  should,  at 
tbe  election  of  the  legal  holder  of  the  uote,  at 
once  become  due  and  payable,  such  election  to  be 
mode  at  any  time  after  the  expiration  of  said 
80  days,  witliout  noticet  and  this  provision  of 
the  note  was  recited  in  the  trust  deed.   It  was 

Erovided  in  the  tnistdeed  that.  If  default  should 
e  made  in  the  payment  of  the  principal  sum 
secured  by  the  note,  whether  It  should  have 
become  due  by  election  or  by  the  retrulor  ma- 
turity of  the  note,  or  if  RotiertsoD  should  fail 
to  perform  its  agreements,  It  should  be  lawful 
for  the  trustee,  on  application  of  the  legal 
bolder  of  the  note,  with  or  without  a  previous 
entry  on  the  premises,  to  sell  and  dispose  of 
tbem  and  all  rishl,  title,  benefit  and  equity  of 
icdemption  of  Robertson,  his  heirs  and  assffcns, 
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therein,  at  public  auction,  to  the  highest  bidder^ 
for  cash,  having  first  given  nc.xe  of  the  lime 
and  place  of  such  sale  (such  sale  to  be  made  at 
some  place  io  Cook  County,  Illinois),  by  publi- 
cation once  in  eacli  wet^k  for  four  successive 
weeks,  the  first  publication  to  be  at  least  30 
days  before  tbe  day  of  sale,  in  some  newspaper 
puDlished  in  Cook  Couuty  authorized  by  law 
to  publish  legal  notices,  personal  notice  to 
Robertson,  bis  lieirs  or  assigns,  or  any  person 
claiming  by,  through  or  under  him,  of  such 
sale,  being  expressly  waived,  and  in  the  name 
of  the  trustee  to  execute  and  deliver  to  the  pur- 
chaser at  the  sale  a  deed  of  conveyance  of  the 
premises  in  fee  simple;  and  that  all  the  recitals 
that  might  be  contained  in  such  deed,  setting 
forth  the  fact  of  such  default,  due  notice,  ad- 
vertisement and  sale,  and  any  and  all  such 
other  facts  and  statements  as  might  be  proper 
to  evidence  the  legality  of  such  bale  and  con- 
veyance, should  be  considered  and  taken,  on  all 
occasions,  and  as  between  all  persons,  to  be 
prima  facie  evidence  of  the  truth  of  all  the 
facts  and  matters  set  forth  in  such  recital^  and 
such  deed  should  be  effectual  to  pass  the  tiUe, 
and  all  tbe  right  and  equity  of  redemption  of 
Robertson,  his  heirs  and  a^gns,  in  and  to  the 
premises  sold.  This  trust  deed  was  acknowl- 
edged by  Robertson  on  the  33d  of  July,  1677, 
and  was"  recorded  on  the  name  day. 

On  the  80lh  of  July,  1877,  James  Taylor  and 
John  Bruce  recovered  a  judgment  iigaJnst 
Robertson  in  the  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  Illinois,  for 
$21 ,666.66  damages  and  $120.05  costs.  Robert- 
son took  steps  toward  bringing  a  writ  of  error 
to  review  that  judgment,  and  for  that  purpose 
procured  one  Hugh  Templeton  to  sign  a  bond 
as  surety,  and,  to  indemnify  Templeton  there- 
for, executed  to  blm  a  bond  and  a  mortgage 
covering  the  real  estate  aforesaid,  subject  to  [4103 
the  Incumbrance  of  the  trust  deed  to  PealK>dy. 
This  mortgage  was  acknowledged  August  17, 
1877,  and  recorded  August  22,  1877.  As  the 
writ  of  error  was  never  perfected,  Templeton 
did  not  become  liable,  and  the  mortgage  to  him 
was  no  incumbrance  on  tbe  premises. 

Robertson,  on  the  Ist  of  September.  1877, 
leased  tojohn  McAllister  tbe  second,  third  and 
fourth  stories  of  the  three  stores  fronting  on 
West  Madison  Street,  and  known  as  the  Jeffer- 
son-Park Hotel,  for  two  years,  at  a  rent  of  $300 
a  month.  This  rent  was  afterwards  reduced  to 
$80  a  month  from  January  1,  1878. 

On  the  l6th  of  October,  1877,  Taylor  and 
Bruce  issued  to  the  marshal  an  execution  on 
their  judgment.  This  was  returned  wholly 
unsatisfied  on  the  12th  of  January,  1678;  and, 
on  the  34th  of  January,  1878,  they,  being  aliens, 
filed  a  biU  in  equity.  In  the  form'of  a  creditoi'a 
Mil,  In  the  Circuit  Court  of  the  United  Sutea 
for  the  Northern  District  of  Tllnois,  agalaat 
Robertson,  Templeton,  McAllister,  Gallup  and 
Peabody.  The  bill  was  founded  on  their 
judgtnent  and  the  issuing  of  their  execution 
and  its  return  unsntlsfled.  It  set  foT\h  that 
Robertson  was  interested  In  a  large  qiuuitlty  of 
real  estate,  Including  the  before-meotlooed 
properiy.  78  feet  by  116  feet,  at  the  comer  of 
West  Madison  Street  and  Sheldon  Street, 
which,  It  stated,  brought  In  a  large  rental 
monthly.  It  contained  the  allegations  usual  in 
creditoit'  tdlls,  and  alleged  that  Robertson  had 
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propel^  which  ou^t  to  be  applied  to  the  psy- 
meot  of  the  plaintiffs'  judgmeot,  aod  prayed 
that  he  might  discover  od  oath  what  assign- 
meDts  or  transfers  he  had  madeof  his  property. 
It  averred  that  the  defeDdants  other  tnao  Roo- 
crtsoD  held  the  title  to  real  estate  beloneing  to 
Robert Bon,  for'  the  purpose  of  defrauding  the 

«laintlff«,  and  prayed  for  a  discovery  on  oath 
V  such  defendants  of  all  such  real  utate.  It 
did  not  mention  the  trust  deed  to  Gallup,  or  the 
trust  deed  to  Peabody,  or  the  mortgage  to 
TempletOD,  or  the  lease  to  McAllister. 

The  plafntifb.  on  tb«  89th<tf  January.  1878. 
biued  to  the  marshal  a  second  execution  on 
their  judgment,  which,  on  the  16th  of  Feb- 
ruary, Ivm.  was  levied  on  real  estate  of  Rob- 
ertson, not  tacludlog  tfae  premises  at  the  comer 
of  West  Madison  and  Sheldon  Streets. 
[420]  On  the  2d  of  March,  1878,  the  five  defendanU 
to  the  bill  filed  a  general  demurrer  to  it.  for 
want  of  equity.  On  the  36tfa  of  March,  1878, 
the  court  entered  an  order  mataloing  the  de- 
murrer. 

Robertson  failed  to  pay  to  Oreene  any  of  his 
Interest  due  Octobers,  1877,  and  April B,  1878. 
beiog  two  Installments  amounting  to  j3.62S, 
and  was  pressed  for  payment  by  Greene, 
through  Peabody,  in  April  and  Hay.  1878. 
This  pressure  cimttnued  tbiougb  the  summer  of 
1878.  and  Oreene  complained  directly  to  Rob- 
ertson that  the  Utter  was  receiving  tbc  rents  of 
the  property  and  paying  him  no  interest.  Tbis 
pressure  took  the  sbape  of  a  request  by  Greene 
to  Robertson  that  the  latter  should  turn  over  to 
the  former  the  rests  of  the  property,  and  a 
statement  that  otherwise  ths  tnut  deed  wonU 
be  foreclosed. 

Greene,  on  the  87tli  of  August,  1878,  notified 
Peabody  In  writing  that,  by  reasob  of  the  de- 
ftult,  continued  for  more  tono  80  days,  in  the 
payment  of  the  installments  of  interesldue  Oc- 
tobers. 1877,  and  April  3,  1878,  on  tbe  note 
secured  by  tbe  trust  deed  of  April  2,  1877. 
Oreene  had  elected  to  make  the  prindpal  note 
at  once  due  and  pavable:  and  that,  default 
having  been  made  in  its  payment,  he  requested 
Peabody  to  proceed  at  once,  noder  tbe  powers 
contained  in  the  trust  deed,  to  advertise  and  aell 
tbe  premlKS. 

Robertson,  on  the  20th  of  August,  1878,  no- 
tified Peabody  and  Greene  that  he  intended  to 
file  a  petition  In  bankruptt^,  and  that  he  pro- 
posed to  go  to  Scotland  (which  was  his  native 
country)  to  see  what  arrangement  could  be 
made  of  bis  aflaira.  and  to  turn  over  to  Greene, 
from  the  lat  of  September,  1878,  the  rents  of 
tfae  property  monthly. 

On  the  80th  of  August,  1878,  Robertson 
rigned  a  paper,  addressed  and  delivered  to  F«a- 
(421]  body  as  trustee,  which  stated  that  the  note  su- 
cured  by  the  deed  of  trust  was  held  by  Greene; 
that  Peabody  bad  that  day  demanded  of  Rob- 
ertson the  possession  of  tbe  premises  covered 
by  the  deed  of  trust,  on  account  of  a  breach  of 
the  covenants  contained  therein;  that  Robert- 
son consented  to  Peabody's  taking  possesdon  ol 
the  premises;  that  he  thereby  oeHvered  such 
possesion  to  Peabody,  and  requested  the  ten- 
ants of  the  premises  severally  to  attorn  to  Pea- 
body: and  that  It  was  understood  that  Peabody 
should  respect  the  leases  granted  by  Robertson 
and  bis  reservation  of  certain  rooms  mentioned 
In  the  lease  to  HcAUIster.  On  this  paper  Fea- 
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body,  as  trustee,  wrote  an  order  addressed  U> 
Edmund  A.  Cummings,  directing  him,  for 
Peabody  and  as  bis  agent,  to  receive  from  Rob- 
ertson possession  of  tbe  premises  and  the  at> 
toromcDt  of  the  tenants.  Six  of  the  tenants. 
Including  McAllister,  on  the  same  day  signed  ft 
paper  by  wblch  they  recognised  the  transfer  t)t 
the  posKHioo  of  tbe  premises  from  Robertson 
to  Peabodv  as  trustee,  and  respectively  attorned 
to  Peabody  as  to  the  premises  occupied  by 
them. 

Robertson,  on  the  81st  of  August,  1878,  filed 
In  the  District  Court  of  the  United  States  tor  th» 
Northern  District  of  lUiaoishisvoluctarv  peti- 
tion in  baukruptcy,  with  schedules.  lo  the 
schedule  of  "BauKrupt  creditors  holilog  se- 
curities," Uiere  appeared,  under  tbe  heading 
"Names  of  Creditors,"  "David  R.  Greene;* 
under  the  beading  "Residence and  Occupation," 
"New  Bedford,  Mass.;"  under  the  liearliog 
"When  snd  Where  Contracted,"  "April  2  J877. 
at  ChicBgo.  HI.;"  under  the  beading,  "Value 
of  Securities,"  "Unknown;"  under  the  beading, 
"Amount  of  Debt."  "$36,000  and  interest  at  7^ 
per  cent,  since  April  3,  1877; "  and  under  the 
heading,  "  Particulars,"  "Note  for  money  bor^ 
rowed  to  take  up  old  mortgage  upon  property 
when  bought,  and  secured  by  trust  deed  to  F. 
B.  I^body  upon  lot  90  (except  the  east  3  feet 
thereof)  and  lots  2?  end  S8.  all  In  block  6,  in 
McNeill's  subdivision,  in  Wright's  Addition  to 
Chicago, ,  with  Improvements  and  appurte- 
nances; property  known  as  487  and  489  and  491 
West  Madison  Street.  Chicago,  snd  03  and  54 
Sheldon  Street; "  being  the  premises  In  ques- 
tion. 

Peabody,  on  the  8d  of  September.  1878,  no- 
tified Greene  that  he  would  forthwith  proceed 
to  advertise  the  foredosaiesnle.  On  the  snme 
day.  Peabody,  as  successor  in  trust  to  Onllup 
under  the  trust  deed  of  April  1,  1871,  made  to 
Gallup  by  Grow,  executed  and  acknowledged  a 
paper  releasing  to  Grow  all  tbe  Interest  acquired 
under  the  trust  deed,  tbe  paper  stating  that  the 
Indebtedness  secured  by  that  deed  had  been 
canceled. 

On  the  8d  of  September,  1878.  Peabody.  as  [488J 
trustee,  prepared  a  notice  of  sale,  dated  that 
day,  setting  forth  the  facts  of  tbe  date  and 
record  of  the  trust  deed  of  April  3,  1877;  the 
contents  of  the  note  secured  by  it:  the  fact  that 
its  legal  holder,  as  thereby  authorized,  had 
elected  to  make  the  principal  sum  therein  men- 
tioned, and  the  same  had  thereby  become,  at 
once  due  and  payable,  by  reason  of  tfae  default, 
continued  for  more  than  80  days,  in  the  pay- 
ment of  tbe  Installments  of  interest  due  thereon 
October  2, 1877,  and  April  2, 1878,  respectively; 
that  there  was  due  on  the  note  the  principal  suji 
of  $36,000,  with  Interest  thereon  at  tbe  rate  of 
7i  per  cent  per  annum  from  April  2,  1878,  and 
the  two  denulted  Installments  of  iutercst.  of 
$1,813.60  each,  with  interest  on  each  at  tbe  mte 
of  10  per  cent  per  annum,  from  tfae  dates  when 
they  respectively  became  due;  that  default  hnd 
been  made  In  the  payment  tbercftf ;  that,  on  the 
demand  of  the  legal  holder  of  tbe  note,  the 
trustee,  on  October  7, 1878,  at  11  o'clock  in  the 
forenoon,  at  tfae  southwest  comer  of  Duarbom 
snd  Monroe  Streets,  In  Chicago,  at  the  door  of 
No.  174  Dearborn  Street,  would  sell  at  publio 
auction  to  tbe  highest  bidder  for  cash,  for  tbe 
uses  and  purposes  specified  in  the  trust  doed, 
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the  premlsea  described  tbereio  {rcpeatiog  tlie 
description  contained  in  the  trust  deed),  to- 
gether with  all  the  right,  title,  benefit  and 
equity  of  redemption  oT  Robertson,  his  heirs 
and  assigns,  therein;  and  that  the  records  of 
the  recorder's  office  showed  that  Templeton  had 
acquired  some  tiUe  or  interest  in  the  premiaea, 
•a  assieoee  of  Robertson,  subject  to  the  trust 
deed.  This  notice  was  published  in  the  "  Chi- 
cngo  Journal,"  s  newsmperof  general  circula- 
tion, printed  and  publislied  in  Chicago,  four 
times,  being  one  time  a  week  for  four  successive 
weeks,  the  date  of  the  first  paper  containing  the 
same  being  September  4,  1878,  having  been 
published  and  issued  on  thatdav,  and  toe  date 
of  the  last  paper  containing  the  same  being 
September  23,  1878,  having  been  published  and 
issued  on  that  day. 

Robertson,  on  the  7th  of  September,  1878, 
left  Chicago  for  Scotland-  and  on  the  same  day 
he  was  adjudicated  a  bankrupt.  He  has  never 
sina  been  in  Chicago. 

On  the  Sth  of  October,  1878,  Taylor  and 
[4S3]  Bruce,  as  creditors  of  Robertson,  filed  a  peti- 
tloa  in  the  district  court,  lo  bankruptcy,  sworn 
to  by  Charles  B,  McCoy,  their  agent  at  Chi- 
caf^,  setting  forth  their  Jiidgmeot.  and  stating 
that  no  assignee  of  the  estate  of  Robertson  had 
yet  been  chosen;  that  Robertson,  in  his  inven- 
tory of  assets,  bad  scheduled  a  targe  aroount  of 
property  which  required  -the  immediate  per- 
sonal attention  of  some  person  properly  au- 
thorized lo  care  therefor  and  preserve  the  same 
for  the  benefit  of  the  estate,  and  prevent  waste, 
injiiry  nnd  loss  thereof;  that  among  the  assets 
so  scheduled,  with  other  real  estate,  was  "the 
properly  known  as  the  Jefferson-Park  Hotel, 
on  West  Madison  Street,  Chicago."  The  peti- 
tion prayed  that  a  provisional  assignee  be  ap- 
pointed for  the  estate  of  Robertson,  with  the 
usual  powers  io  such  cases,  to  act  in  the  prem- 
ises until  the  regular  assienec  should  be  chosen. 
On  tlie  same  day,  Bradford  Hancock  was  ap- 
pointed by  the  districtcourt  provisional  assign- 
eeof  the  estate  of  Robertson,  "with  full  power 
and  authority  to  lake  possession  of,  manage 
and  control  the  same,  and  to  collect  the  rents 
due  said  rstate." 

The  sale  under  the  trust  deed  took  place  on 
the  7th  of  October.  1878,  at  the  hour  and  place 
named  in  the  published  notice.  Greene  be- 
came the  purchaser,  and  Feabody,  as  trustee, 
on  the  same  day  executed  and  acknowledged  a 
deed  to  him,  which  was  recorded  October  10, 
1878.  That  deed  recited  the  making  of  the 
note  and  its  contents,  including  the  provision 
for  election  by  the  legal  holder  of  the  note  as 
to  the  becoming  due  of  the  entire  principal;  the 
making  and  recording  of  the  trust  deed:  the 
power  of  sale  given  by  it  to  the  trustee,  and  the 
provisions  io  it  for  notice  and  forgiving  a  deed 
to  the  purchaser.  It  also  recited  the  default  in 
the  payment  of  the  two  installments  of  interest; 
the  election  by  the  legal  holder  of  the  notethat 
the  principal  sum  should  at  once  become  due 
and  payable;  the  amount  that  was  due  for  prin- 
cipal and  interest;  that  the  legal  holder  bad  ap- 
.plied  to  the  trustee  to  advertise  and  sell  the 
premises;  that  be  had  advertised  them,  and  all 
right,  title,  benefit  and  eauity  of  redemption 
of  Robertson,  his  heirs  ana  assigoa,  therein,  for 
aale  at  public  auction  to  the  highest  bidder  for 
cash,  on  the  day  and  at  the  place  before  men- 
414 


tioned;  the  notice  he  had  given;  that  the  con-  f  4241 
tents  of  the  notice  were  In  conformity  with  the 
provisions  of  the  trust  deed  and  of  tnc  statute; 
that,  in  pursuance  of  said  notice,  and  at  the 
time  and  place  of  sale  tbereio  mentioned,  he 
had  offered  the  premises  described  in  the  trust 
deed,  and  all  right,  title  and  eqjiity  of  redemp- 
tion of  Robertaon,  bis  heirs  ana  assigns,  there- 
in, for  sale  at  public  auction  to  the  highest  bid- 
der for  cash;  that  Greene  was  such  highest 
bidder,  and  bid  therefor  $30,000,  which  was 
the  highest  bid;  and  that  the  same  were  ac- 
cordingly struck  off  and  sold  to  Greene  at  that 

Erice.  The  deed  then  conveyed  to  Greene,  hie 
eirs  and  assigns,  forever,  the  premises  de- 
scribed in  the  tnut  deed,  by  the  description 
therein  contained,  together  with  all  the  riffbt, 
title,  benefit  and  equi^  of  redemption  of  Rob- 
ertson, his  heirs  and  assigns,  therein,  to  have 
and  to  hold  the  same,  with  the  appurtenances, 
to  Greene,  his  heirs  and  assigns,  forever.  It 
further  stated  that  Pea  body  covenanted  to  lite 
extent,  and  no  more,  that  he  had  fnlfllled  all 
the  powers  and  trusts  in  said  d«ed  contained. 
In  respect  to  the  sale,  in  accordance  witb  the 
terms  of  the  trust  deed. 

The  $30,000  for  which  Greene  purchased  the 
property  was  applied  to  pay  the  first  and  sec- 
ond interest  coupons,  vlu  interest  thereon  tc 
October  17,  1878,  and  interest  on  the  note  tc 
that  date  horn  April  2,  1878,  the  expense  of 
advertising,  the  fees  of  the  trustee,  and  sundry 
back  taxes;  and  the  balance  of  the  amount, 
$24,107.43.  was  indorsed  by  the  trustee  aspnid 
on  the  principal  of  the  note  for  $35,000,  on  the 
17th  of  October,  1878. 

On  the  23d  of  October,  1878,  the  release  by 
Feabody,  as  successor  in  teust,  of  the  trust 
deed  from  Grow  to  Gallup,  was  recorded. 

Greene  died  at  New  Bedford  on  the  Itith  of 
May.  1879. 

On  the  7th  of  July,  1679,  a  warrant  in  bank- 
ruptcy was  issued  against  the  estate  of  Robert 

son. 

Bradford  Hancock  was,  on  the  24th  M  July. 
1879,  appointed  assignee  in  bankruptcy  of  Rob- 
ertson, and  on  the  same  day  the  register  as- 
signed to  him  all  the  estate,  real  and  personal, 
of  Robertson,  including  all  the  property,  of 
whatever  kind,  of  which  fae  was  posseesed,  or 
in  which  he  was  interested,  or  entitled  to  have, 
on  the  81st  of  Augnst,  187%  except  prt^pert; 
exempt  by  section  9040  of  the  Revised  Statutes. 

Taylor  and  Bruce,  on  the  23d  of  March,  1880, 
filed  in  the  bankruptcy  court  a  proof  of  debt 
against  Robertson,  founded  on  tbelrjudgment 
and  on  the  levy  made  Februaiy  15, 1878,  under 
the  execution  tesued  January  29,  1878.  They 
claimed  therein  a  lien,  by  virtue  of  the  judg- 
ment, on  all  the  real  estate  of  Robertson,  and 
by  virtue  of  such  levy,  on  the  portion  thereof 
on  which  it  was  levied,  and  a  first  preference 
on  all  the  proceeds  of  the  property  covered  by 
the  lien  of  the  Judgment  and  the  le^. 

On  the  25th  of  March,  1880,  Taylor  and 
Bruce  filed  a  petition  in  i'.ie  bankruptcy  court, 
setting  forth  the  recovery  of  their  jud([menl; 
the  issuing  and  return  unsatisfied  of  their  exe- 
cution of  October  IS,  1877;  the  filing  of  their 
creditor's  bill  in  the  circuit  court  on  the  24ih 
of  January,  1878;  the  fact  that  they  had  proved 
their  debt  in  the  bankruptcy  court;  that  00  tlie 
80th  ci  July,  1877,  the  date  of  the  recovery  of 
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tttdr  Jodsiment,  Bobcitson  oTnied  real  cstnte, 
•n  of  wfitch  was  iocumbered  wltb  siiles  for 
Uzes,  and  the  greater  part  with  mortfrages  or 
deeds  of  trust  to  about  or  near  the  full  value 
thereof,  so  that  of  the  tatter  class  he  wns,  at  the 
time  of  the  fltiog  of  the  petition  tn  bankruptc]^, 
at  best  odIj  invested  with  sn  equity  of  re- 
demption ;  that  at  the  time  their  judf^mcDt  was 
rendered,  and  at  the  time  of  the  filing  of  the 
petition  in  bankruptcy,  he  owned  sundry  real 
estate  which  was  unincumbered  except  by 
tax  sales  and  Judgments  [describiofF  it);  that, 
at  those  times,  be  owned  or  bad  Interest  in 
real  estate  incumbered  by  mortgages  and 
trust  deeds,  snd  also  by  tax  liens,  describ- 
ing it,  and  as  part  of  It  describing  the  prop- 
erty 73  feet  by  116  feet,  on  the  coroer  of 
West  SladisOD  Street  and  Sheldon  Street, 
"incumbrance,  $85,000,  besides  interest  and 
taxes;"  that  on  the  29th  of  January,  1878.  they 
issued  a  second  execution  on  their  judgment; 
that  on  the  16th  of  Februarr,  1878,  it  was  levied 
on  all  the  real  estate  described  in  the  petition, 
except  a  small  portion  In  Cook  County,  lUiDoiB, 
which  waataeaTily  iocumbered;  that  neforeany 
tale  was  made  by  the  marshal  Robertson  went 
into  bankruptcy,  and  do  sale  had  ever  been 
made  under  the  execuliou,  but  the  levy  was  in 
force  as  a  first  lien  of  any  Judgment;  that  they 
were  entitled  to  have  the  amount  of  their  Judg- 
ment paid  out  of  the  proceeds  of  the  sale  of  the 

Cperty,  to  the  exclusion  of  all  the  other  cred- 
8  of  Robertson,  except  those  who  held  mort- 
gages or  liens  prior  to  their  Judgment ;  and  that 
Uiey  were  wilUng  and  desirous  to  have  the  ad- 
ministration and  enforcement  of  the  lien  of 
^eir  Judgment  transferred  to  the  bankruptcy 
court,  and  established  by  that  court,  and  en- 
forced Sfi?'°^'  property  of  the  bankrupt 
estate.  They  prayed  that  uielr  lien  might  be 
established  against  the  described  real  estate: 
that  Hancock,  the  assignee,  might  be  urdered 
to  lell  snld  real  estate  snd  apply  the  proceeds 
to  pay  their  Judgment;  and  that  they  might  be 
permitted  to  purchase  at  the  sale  and  credit 
their  bids  on  the  Judgment. 

Hancock,  the  assignee,  on  the  3d  of  Aprfi, 
1880.  presented  a  petition  to  the  bankruptcy 
court,  in  answer  to  a  rule  for  him  to  show 
cause,  issued  on  the  filing  of  the  petition  of 
Taylor  and  Bruce  of  March  25,  1880,  setting 
forth  that  he  believed  the  allegatioos  of  that 
petition  to  be  subsmtlaUT  correct,  and  that  he 
oelieTed  it  was  for  the  oeat  interest  of  the 
bankrupt's  estate  that  said  real  estate  should  be 
sold  without  further  delay.  He  prayed  for  an 
order  directing  him  to  sell.  It;  that  it  be  sold 
subject  to  all  taxes,  Hens  'and  incumbrances 
thereon,  except  the  Judgment  of  Taylor  and 
Brace  and  Judgments  rendered  subsequently 
thereto;  and  that  he  be  ordered  to  bring  the  pro- 
ceeds of  sale  Into  court  or  make  such  other  dis- 
position of  them  as  the  court  should  direct. 
On  this  petition,  and  on  the  same  day,  sn  order 
was  made  by  the  baokruntcy  couri,  on  the  con- 
rent  of  the  assignee,  of  Taylor  and  Bruce,  of 
the  bankrupt,  and  of  two  creditors  by  a  Judg- 
ment subsequent  to  that  of  Tavlor  and  Brace, 
directinff  the  assignee  to  sell  all  the  real  estate 
<tf  the  unkrupt,  free  and  dear  oi  the  Ileo  of 
the  Judgments  mentioned,  "but  subject  to  all 
other  liens  and  incumbrances  thereon,  and  all 
taxes  and  assessroenta  thereon,"  and  to  bring 
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the  proceeds  of  the  sale  into  court,  to  be  paid 
to  such  judgment  crediton  accoratog  to  the 
priority  of  their  liens  on  the  property  sold,  to 
the  amount  of  their  respective  judgments. 

On  the  20th  of  April,  1880,  the  assifrnee  [427] 
made  a  report  to  the  bankruptcy  court,  setting 
forth  that,  on  the  24tb  of  April,  1880.  lie  hod 
sold  to  the  highest  bidder  for  cash  all  the  right, 
title  and  interest  of  the  bankrapt,  and  of  him- 
self as  assignee,  to  real  estate  which  he  de- 
scribed, free  and  clear  of  the  lien  of  the  judg- 
ment and  execution  levy  of  the  creditors 
mentioned  Id  the  order  of  sale,  "but  subject  to 
all  other  liens  and  incumbrances  thereon,  and 
taxes  and  assessments  thereon."  The  descrip- 
tion Included  the  premises  at  the  corner  of 
West  Madisoo  Street  and  Sheldon  Street,  with 
the  buildings  thereon,  at  the  sum  of  $250,  to 
L.  G,  Pratt,  trustee.  The  gross  proceeds  of 
sale  were  $6,122,  and  the  net  proceeds  $5,107.42, 
wliich  the  assignee  reported  to  the  regbtcr  on 
the  27tb  of  May,  1880. 

The  register,  on  the  14th  of  June,  1880,  made 
an  order  directing  the  assignee  to  pay  to  Tay- 
lor and  Bruce  $5,053  out  of  the  proceeds  of  the 
sale. 

On  the  17th  of  June,  1880,  the  assignee,  by  a 
deed  recorded  on  the  80th  of  Auga<it,  18U0, 
conveyed  to  Lorin  Q.  Pratt,  trustee,  certain 
real  estate  purchased  by  him.  at  said  sale,  in- 
cluding the  premises  at  the  corner  of  West 
Madison  and  Sheldon  Streets.  The  deed  re- 
cited the  prior  proceedings  in  bankruptcy,  the 
order  of  sale  and  Its  confirmation,  and  the  or- 
der fdr  a  deed,  and  conveyed  all  the  right,  title 
and  Inlcrest  of  the  bankrupt,  which  he  bad  on 
the  Slat  of  August,  1378,  and  of  the  as.<iignee, 
subject  to  all  unpaid  taxes  and  to  all  Hens  and 
incumbrances,  unless  by  the  terms  of  sale  ex* 
pressly  excepted,  to  the  real  estate  described  in 
the  deed. 

RohertsoD,  on  the  4th  of  December.  1880, 
filed  his  petition  for  a  discharge  in  bankruptcy. 

Taylor  and  Bruce,  on  the  sSd  of  December, 
1 H80,  directed  the  marshal  to  release  the  levy 
made  Febraary  15, 1878,  and  to  return  the  exe- 
cuijon  of  January  29,  1878,  nusatisfled.  Thia 
was  done. 

On  the  6th  of  January,  1881,  under  an  exe- 
cution issued  t  ^  the  marshal  on  the  previous 
day,  on  the  Jiid,  tient  of  Taylor  and  Bruce,  he 
levied  on  certam  real  estate  of  Robertson,  Id- 
eluding  thefpremisea  at  the  comer  of  West 
Madison  and  fheldon  Streets,  with  all  the  [4881 
buildings  and  Improvements  Uiereon,  and  on 
the  27tfa  of  January,  1881,  sold  the  premises  at 
the  corner  of  West  Madison  and  Sheldon 
Streets  to  Lorin  G.  Pratt,  trustee,  for  the  sum 
of  $.'i.000.  No  deed  appears  to  have  been  made 
under  this  sale. 

No  proceedings  baring  been  taken  in  this 
suit  since  the  demurrer  to  the  original  bill  was 
sustained,  an  order  was  made  on  the  6tb  of 
July.  18S1,  after  an  interval  of  more  than  three 
years  and  three  months,  giving  leave  to  the 
plaintiffs  to  amend  their  bill  and  also  to  file  a 
supplemental  bill. 

On  the  17th  of  September.  1881,  they  filed 
an  amended  and  supplemental  bill,  dismissing 
the  original  bill  as  to  all  the  real  estate  except 
that  situated  at  the  comer  of  West  Madison 
i  and  fibeldon  Streets,  73  feet  by  116  feet,  with 
the  buildings  thereon  erected.  Thia  new  bill 
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recites  tbc  coDtents  of  the  original  bill,  and 
stales  that,  on  a  demurrer  thereto,  the  court 
held  thnt  all  the  property  and  estate  of  Robert- 
son, so  far  as  it  could  be  discovered,  must  first 
be  exhausted,  before  the  court  could  interfere 
1u  equity  to  compel  the  discoTery  and  relief 
sought,  and  required  the  plnintiffs  to  watt  until 
all  such  visible  property  and  esta'te  tvas  so  sold 
and  exhausted.  It  sets  forth  the  coctenta  of 
the  trust  deed  from  Grow  to  Gallup;  that  Pea- 
body  was  the  successor  in  trust  of  Gallup;  that 
the  deed  wai  made  to  secure  the  payment  of  an 
Indebtedness  of  |36,000  to  Greene;  that  Pea- 
body  bfld  been  in  possession  of  the  premises, 
and  receiving  the  rcots  and  profits,  amounliog 
to  more  than  sufficient  to  pay  all  the  interest  on 
the  debt,  and  the  taxes,  insurance  and  expenses 
of  carrying  the  property;  that,  in  pursunnce  of 
a  fraudulent  scheme  to  place  the  property  be- 
yond the  reach  of  the  plaintiffs,  Kobertson,  on 
the  2Sd  of  July,  1877,  which  was  two  days  af- 
ter the  verdict  was  returned  in  their  suit  against 
Robertson  and  seven  days  prior  to  the  render- 
ing of  their  jucigment,  executed  a  second  deed 
of  trust  to  Peabody.  to  secure  an  alleged  addi- 
lional  indebtedness  of  Robertson  of  $35,000; 
that,  for  the  purpose  of  making  it  appear  that 
the  trust  deed  had  been  made  before  the  verdict 
was  rendered,  it  and  the  note  were  dated  back 
to  April  2,  1877;  that,  for  the  purpose  of  pre- 
veniin^  the  plainliffg  from  learning  wbo  was 
|429J  tlie  real  holder  of  tbc  note  and  the  interest  cou- 
pons, or  wlietber  the  deed  was  a  bona  flde  lien 
in  addition  to  tbc  first  lien,  tbe  note  was  made 
payable  to  the  order  of  Robertson  and  indorsed 
by  him  in  blank;  that  said  trust  deed  was  only 
a  renewal  of  the  former  trust  deed  from  Grow 
lo  Gallup,  and  was  made  to  secure  to  Greene 
said  debt  to  bim.  and  was  not  an  additional  in- 
cumbrance on  tlie  property;  that  said  first 
iliongage  should  have  been  released  of  record 
so  that  the  plaiotiifs  might  ascertain  from  the 
record  tbe  true  amount  of  tbe  incumbrance; 
but  it  was  withheld,  making  it  appear  that  tlic 
property  was  subject  to  $70,000  locumbrance, 
instead  of  only  $35,000;  and  that  Robertson 
prayed  an  appeal  from  said  judgment  to  the 
Supreme  Court  of  the  United  States,  which  ap- 
peal waa  not  perfected,  but  on  account  of  ir 
pendency  the  plainlifls  were  unable  to  issue  an 
exi-cution  on  ueir  judgment  until  October  IS, 
1877.  The  new  bill  then  redtes  the  mortgai^c 
to  Templcton,  and  avers  that  It  ought  to  be 
canceled  of  record.  It  then  sets  forth  the  mak- 
ing of  tbe  lease  to  McAllister  for  two  vcurs 
from  September  1,  1877,  at  a  rent  of  f^OO  a 
montb,  and  the  reduction  of  the  rent  to  $30  a 
month  from  January,  1,  1878,  and  avers  that 
this  was  done  for  tbe  purpose  of  Ie5:sening  the 
Income  from  the  property,  so  that  it  would  be 
insuHlcieDt  to  pay  the  taxes,  insurance  and  ex- 
penses, and  tbe  interest  on  the  loan ;  and  that 
the  plaintiffs  used  due  diligence  to  reach  the 
estate  of  Robertson,  but  were  unable  to  realize 
anything  therefrom  by  execution.  It  then  seta 
forth  tbe  turning  over  by  Robertson  to  Pea- 
body,  as  agent  and  trustee  for  Greene,  of  all 
tbe  leases,  rente  and  profits  of  tbe  premises; 
and  alleges  that  this  was  done  in  pursuance  of 
the  fraudulent  scheme  aforesaid,  and  underan 
arrangement  substantially  as  follows:  Robert- 
son waa  to  go  through  bankruptcy  and  obtain 
n  discbarge;  Greene  and  Peabody  were  to  carry 
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the  property  and  collect  tbe  income  from  it, 
but  by  reason  of  such  reduction  of  the  rent  the 
income  would  be  insufflcicnt  to  cany  it;  Pea- 
body was  thereupon  to  declare  a  forfeiture  for 
nonpayment  of  interest,  and  sell  tbe  property 
under  the  deed  of  trust,  and  thus  cut  out 
tbe  lien  of  the  plaintiffs'  judgment,  and  also 
revent  the  property  from  coming  to  the 
ands  of  the  assignee  in  bankruptcy;  but  C^O] 
RubcrtsoD,  or  bis  agent,  said  McAllister,  waa 
to  be  allowed  to  redeem  from  such  sale,  after 
Robertson  bad  procured  hia  discharge,  upon 
paying  tbe  amount  actually  due  according  to 
tbe  terms  of  tbe  loan,  and  the  expenses  incur* 
red  in  carrying  tbe  property,  less  the  amount 
received  from  tbe  rents  and  proflU  thereof,  the 
same  as  if  no  sale  had  1>een  made;  tbe  release 
of  the  trust  deed  to  Gallup  was  to  be  withheld 
from  record,  so  as  to  prevent  aoy  outside  bid- 
der and  tbe  plnintlffs  from  bidding  at  tbe  sale; 
such  arrangement  was  made  wftn  Robertson, 
and  McAllister,  his  agent,  and  Peabody,  as 
agent  for  Greene,  began  to  collect  the  rente  of 
toe  premises  under  the  leases,  and  they  were, 
if  judiciously  and  honestly  applied,  more  than 
sufficient  to  carry  the  property  and  pay  tbe  io- 
terest  on  tbe  loan;  but  they  were  not  applied 
to  that  purpose.  Tbe  new  bill  further  sets 
forth  that.  Immediately  on  tbe  making  of  such 
arrangement,  Roberteon  filed  his  petition  io 
bankruptcy,  and  very  soon  afterwards  left  tbe 
TTnited  States  and  had  since  remained  continu- 
ously absent  therefrom,  so  that  he  could  not  be 
examined;  that  Peabody  proceeded  to  declare 
a  forfeiture  of  tbe  trust  deed  for  nonpayment 
of  interest  on  the  loan,  end,  on  October  7. 1878, 
pretended  to  sell  the  premises,  and  executed  s 
deed  thereof  to  Greene  for  a  pretended  bid  at 
tbe  sale  of  $30,000;  that  after  the  sale  an  airre»- 
ment  was  made  by  Robertson,  either  in  person 
or  by  his  agent  Mc.VllUter,  with  Greene,  and 
Ppabody,  as  the  agent  of  Greene,  whereby 
Gtcene  was  to  hold  the  property  and  collect 
the  rents  and  apply  them  to  carrying  the  prop- 
erty, and  to  allow  Robertson  or  McAllister  to 
rivtcem  on  payment  of  tbe  amount  of  tbe  in- 
cumbrance and  interest,  and  the  cost  of  carry- 
ini^  tbe  property,  less  tbe  amount  of  rents  re- 
reived,  the  same  as  if  no  sale  bad  been  made; 
tlint  the  notice  of  sale  was  insufficient  and  de- 
fective; that  tbe  release  of  the  trust  deed  to  Gtal- 
lup  was  purposely  witliheld  from  record;  that 
the  plaintiffs  bad  no  actual  notice  of  tbe  sale, 
but  it  was  concealed  from  them  and  they  did 
I  not  learn  of  It  until  long  afterwards;  and  that 
the  deed  of  June  17,  1880,  by  the  assignee  In 
i  bankruptcy,  on  bis  sale,  was  made  to  Loria 
Grant  Pratt  as  trustee  for  tbe  plaintiffs.  It  then 
seta  forth  tbe  purchase  of  tbe  property  by  tho 
plaintiffs  for  $5,000,  at  tbe  marshal's  sale;  that  [481] 
Greene  died  after  the  pretended  purchase  by 
him  of  the  premises  at  the  sale  by  Peabody; 
that  on  bis  death  whatever  right,  title  or  in- 
terest he  bad  in  and  to  tbe  premise  passed  to 
and  became  vested  In  Mehltable  B.  Greene,  bis 
widow;  William  W  Crapo  and  Charles 
Clifford,  as  trustees  of  Robert  B.  Greene,  Susaa 
O.  Page.  Horatio  K.  Greene  and  Fraocis  B. 
Greene;  and  said  Robert  B.  Greene,  Susan  G. 
Page,  Horatio  N  Greene  and  Francis  B. 
Greene,  as  tbe  heirs-at-law  or  devisees  of 
I  said  David  R.  Greene,  and  was  still  so  held  by 
'  and  vested  in  tbem;  that  such  beirs-at-lsw  or 
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devisees  are  citizens  of  Hassnchusetts  and  of 
(on  age;  and  that  E.  A.  Cummiogs,  a  citizeo 
of  HUdoIs,  is  the  aoent  for  .tbe  proper^,  and 
eoltectiiig  the  nata  for  the  heba  or  deTiaeea  of 

Tbe  new  bill  naltes  as  defendanta  tbe  five 
persoDs  wbo  were  defendants  to  tbe  original 
Dill,  and  also  tbe  widow  and  tbe  heira  or  dev- 
Iseea  above  named  of  Groene,  and  their  trus- 
tees, and  CummlDgs,  their  agent  Its  prayer 
is  that  tbe  mortgage  to  Templeton  may  be  de 
dared  void;  that  the  deed  from  Pe&oody  to 
Greene  may  be  set  aside  as  against  tbe  rigbta 
of  tbe  plaintiffs;  that  Greene,  during  bis  life- 
time, and  his  beiiB  or  devisees,  and  Cummings 
as  ibeir  agent,  may  be  decreed  to  be  mort- 
ga^s  in  possession;  that  tbey  and  Peabody 
make  full  answer  lo  tbe  premises;  that  an  ac- 
count be  taken:  and  that  the  plainlin  be  al- 
lowed to  redeem  on  paying  the  amount  found 
to  be  due. 

All  of  tbe  defendants  except  Robertson  and 
Templeton  entered  an  appearance  in  the  suit 
on  tbe  2lBt  of  November,  1881 

The  plaintiffs,  on  the  IStb  of  December, 
1681,  consented  to  the  discharge  of  Robertson 
Id  baakruplcy. 

On  tbe  Slat  of  December,  1S81,  all  of  tbe  de- 
fendants who  so  appeared,  except  McAllister, 
put  in  an  answer  to  tbe  original  bill  and  the 
amended  and  supplemental  bill,  denying  all 
the  allegations  imputing  fraud  to  tbe  said  de- 
fendants or  to  Greene  in  his  lifetime,  end 
claiming  thai  the  foreclosure  proceedings  by 
Greece  and  Peabody  were  bad  in  good  faitb. 

On  the  mh  of  February,  1882,  a  replication 
to  this  answer  was  filed,  and  on  tbe  6tb  of 
June,  1883,  tbe  cause  was  referred  to  a  master, 
to  take  proofs  and  report  tbem. 

After  some  proofs  had  been  taken  on  tbe 
part  of  tbe  plaintiffs,  and  on  tbe  4tb  of  Jan- 
uary, 1888,  ibe  plaintiffs  filed  an.  amendment 
to  their  amended  and  supplemental  bill,  which 
•vert  that  Peabody,  in  order  to  conceal  the 
time  of  tbe  sale  from  tbe  plaintiffs,  caused  the 
notice  of  sale  to  be  published  in  "  The  Chicago 
Weekly  Journal,"  a  newspaper  which  was  not 
read  in  the  City  of  Chicago  and  bad  no  circu- 
lation In  said  or  In  Cook  County;  that  the 
premisea  sobl  were  composed  of  three  separate 
lots;  that  tbe  north  44  feet  of  the  property  was 
■enarated  from  tbe  soulh  portion,  fronting  on 
West  Madison  Street,  by  an  alley  or  court  12 
feet  wide;  that  such  north  44  feet  were  divided 
Into  two  Iota  of  feet  each,  on  each  of  which 
stood  a  brick  dwelllne-houae  22  feet  vide  and 
fronting  on  SheldoD  Street,  which  were  uaed 
for  private  dwelling-bouaes,  and  were  entirely 
distinct  from  tbe  botel  part  of  tbe  premises; 
that  Peabody  sold  the  property  In  bulk  to 
Greene,  at  half  ita  value,  when  itwas  bis  duty 
to  have  sold  it  In  separate  lots;  and  that,  If  he 
bad  so  offered  it,  tbe  part  of  it  used  for  a  botel, 
and  fronting  on  Madison  Street,  south  of  tbe 
tHef  or  court,  would  have  brought  more  tban 
nimdent  to  pay  off  the  debt,  interest  and  costs. 

On  tbe  Otb  of  January,  1998,  the  defendants 
answered  this  amendment,  denying  its  allega- 
tions, and,  on  tbe  29th  of  January,  188S,  they 
amended  tbefr  answer  by  averring  that,  ss  to 
to  much  of  the  bill,  amended  bul  and  sup- 
sAement  as  alleged  any  agreement  between 
weens  and  Robertson  for  the  redemption  or 
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repurchase  of  tbe  promises  by  Robertson,  such 
3uppcM«d  agreement  was  not  in  writing,  signed 
by  Greene  or  by  any  person  bv  him  autborizod 
In  writing,  according  to  tbe  Statute  of  Illinois 
in  such  case  mode  and  provided. 

On  tbe  27ib  of  October,  1888,  tbe  master  re- 
ported tbe  proofs  to  tbe  court,  and  tbe  cause 
was  beard  bfefore  Jvd^e  Blodgett,  In  Novem- 
ber, 1883;  and.  on  tbe  14th  of  April,  1834,  be 
flled  an  opioioo.  which  is  reported  in  21  Fed. 
Rep.  208,  deciding  tbe  case  in  favor  of  Lbe 
plaintiffs. 

A  motion  for  a  rehearing  was  made  and  over- 
ruled on  tbe  7th  of  Julv,  1884,  and  on  the  29tb 
of  July.  1884.  an  Interlocutory  decree  was  en- 
tered, finding  that  the  equities  of  tbe  cause 
were  with-  the  plaintiffs;  that  tbey  were  en- 
titled to  redeem  the  premises  in  question  from  [433] 
tbe  iodebtedness  secured  thereon  in  favor  of 
lbe  beirs  and  representatives  of  the  estate  of 
David  R.  Greene,  deceased,  upon  such  terms 
as  might  be  tbereatter  fixed  by  tbe  court;  and 
that  a  reference  be  bad  to  a  master,  wbo  was 
Darned,  to  take  and  report  to  the  court  an  ac- 
count of  what  was  due  to  such  beira  and  rep- 
resentatirea.  for  principal  and  Interest,  on  we 
det)t  secured  by  the  trust  deed  to  Peabody,  and 
of  tbe  amounts  paid  for  taxes,  assessments  and 
charges  provided  for  in  such  trust  deed,  and 
an  account  of  what  bad  been  paid  by  said  de- 
fendants for  necessary  repairs  and  Improve- 
ments, and  an  account  of  tbe  rents  and  profits 
of  tbe  inemises,  and  to  report  rinch  accounts 
with  the  evidence. 

Those  accounts  were  taken,  and  tbe  master 
filed  bis  report  on  tbe  16th  of  July.  1885,  find- 
ing due  to  tbe  defendants  on  tbe  12th  of  June, 
ISSS,  on  the  principles  stated  in  the  interlocu- 
tory decree,  |i45,641.66.  Both  parties  filed  ex- 
ceptions to  this  report.  Before  tbey  came  on 
for  bearing,  and  on  tbe  4tb  of  January,  1886, 
the  defendants  moved  for  leave  to  amend  their 
answer,  so  as  to  set  up  the  limitation  of  actions 
provided  by  the  Bankruptcy  Statute.  Tbe 
consideration  of  tbe  motion  was  postponed  un- 
til the  final  beariog  of  the  cause. 

Tbe  case  came  on  to  be  beard  on  tbe  Ist  of 
April,  1886.  and  on  tbe  8d  of  April,  1886,  tbe 
court  made  an  order  allowing  the  defendants 
so  to  amend  tbelr  answer,  and  also  granting 
leave  to  tbe  plaintiffs  to  ameoc^  tbelr  bill,  and 
ordering  the  replication  to  the  original  answer 
to  stand  as  a  replication  to  such  amendment 
thereto,  and  giving  leave  to  either  party  to  put 
in  before  tbe  master  further  evidence  op  tbe 
subject  matter  of  such  amendmento,  directing 
tbe  master  to  continue  tbe  account  from  June 
12,  188S,  to  April  1,  ]88S,  and  ordering  that 
such  additional  evidence  and  statement  of  ac- 
count be  considered  as  If  taken  before  tbe 
hearing,  and  that  all  exceptions  to  tbe  former 
report  of  tbe  master  be  considered  as  excep- 
tions to  such  supplemental  matters. 

In  pursuance  of  such  leave,  tbe  plaintiffs 
amended  thelramendcd  and  supplemental  bill, 
by  averring  that  neither  tbey  nor  tbe  assiniee  In 
bankrupts  bad  aoy  knowledge  that  the  sale 
by  Peabodv  had  been  made,  until  the  24tb  of 
April,  1880;  that  they  did  not  have  any  knowl-  [434] 
edge  of  such  collusive  agreement  between 
Robertson  and  bis  agents,  and  Peabody.  as 
trustee  for  Greene,  until  fm  or  about  Septem* 
ber  18, 1881;  that  the  details  ot  such  i^mement 
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did  not  come  to  thefr  knowledge  uotU  tbe  talc- 
ioff  of  ibe  evidence  in  the  cause;  that  such  aale 
ana  ttgrecmeot  were  purposely  concealed  by 
all  parties  thereto,  Dotwitusianaing  ail  due  dil- 
icence  ivas  used  to  discover  tbe  same;  that 
Peabody  bavingi  been,  prior  to  tbe  making  of 
the  sale,  placed  m  possession  of  tbe  property  aa 
ardent  and  trustee,  and  there  being  no  apparent 
change  in  tbe  possesdioo  of  tbe  propertv  there- 
after, there  was  nothing  U>  adviaetne  plaiatifls 
of  the  Bale,.unlew  they  bad  accidentally  dis- 
covered tbe  record  of  tlie  deed  from  Peabody 
to  Greene;  and  th^  made  no  examination  for 
that  for  the  reason  that,  by  tbe  conduct  of 
Robertson  and  bis  agents  and  of  PeatKMly,  they 
bad  been  lulled  into  tbe  belief  tluit  no  foreclos- 
ure or  sate  would  be  made,  at  least  prior  to 
April  2.  1B80,  when  the  debt  secured  by  tbe 
trust  deed  to  Peabody  would  mature;  that  tbe 
salt*  made  bv  Peabody  October  7,  1878,  was 
made  after  the  filing  of  tbe  petition  of  Robert* 
son  in  bankruptcy,  August  81,  1878,  and  be- 
fore tbe  appointment  of  bis  assignee,  July  24, 
1879,  and  wbile  there  was  no  representative  of 
the  estate  of  Robertson  and  of  bis  equity  of  re- 
demption in  the  property,  on  whom  the  notice 
of  sale  could  operate,  or  who  could  protect  the 
estate  and  the  creditors;  that  the  sale  was, 
therefore,  void  as  against  the  rights  of  the  platn- 
tifFs,  and  as  against  the  assignee  in  bankruptcy 
and  tbe  plaintitTs  as  purchasers  of  tbe  title  and 
right  of  such  assignee,  under  the  provisions  of 
tbe  Bankruptcy  Statute;  Uiat  such  sale,  made 
under  such  circumstances,  should  not  in  equity 
be  allowed  to  cut  off  the  plaintiffs  from  their 
riebt  to  redeem  from  tbe  trust  deed,  notwitb- 
standing  th<!  sale  and  the  deed  thereunder;  and 
that  tbe  plaintiffs  should  be  decreed  to  have 
taken  the  title  of  Robertson  in  and  to  tbe  prop- 
erty in  the  same  condition  as  It  was  on  tbe  81st 
of  August,  1878,  unaffected  by  tbe  sale  by 
Peabody,  and  with  full  right  to  redeem  from 
tbe  trust  deed  as  if  no  sale  bad  been  made. 

Tbe  defendants  filed  the  proposed  amend- 
ment to  their  answer.    Asto  the  allegation  that 
[435]  Peabody  took  place,  and  his  deed 

'  to  Greene  was  made,  pending  the  proceedings 

Id  bankruptcy,  and  before  the  election  of  an 
assignee,  or  at  a  time  when  tbe  power  of  sale 
under  tbe  trust  deed  was  suspended,  and  as  to 
any  other  irregularity  In  the  notice  of  sale,  or 
any  right  in  the  plaintiffs  or  in  said  Pratt,  de- 
rived from  tbe  assignee  in  Irankniptcy,  to  set 
aside  tbe  deed  from  Peabody  to  Greene  for  any 
matter  alleged,  it  says  that  Ibe  right  to  do  so. 
if  it  ever  existed,  belonged  to  tbe  assignee  and 
the  provisionap  assignee,  as  representing  the 
creditors  in  the  bankruptcy  proceeding;  that 
tbe  assignees  and  the  plaintiffs  waived  such 
claims  and  equities  and  failed  to  assert  them; 
that  at  the  time  Penbody  made  tbe  deed  to 
Greene,  on  October  7, 1878,  Hancock  was  pro- 
visional a»ignee  in  the  bankruprtcy  matter,  and 
on  the  24th  of  July,  1879,  became  assignee;  that 
tbe  supposed  equities  and  claims  under  which 
tlie  plaintiffs  pretend  to  have  derived  a  rigbt, 
under  such  assignee,  to  vacate  such  foreclosure 
and  redeem  the  premises,  did  not  accrue  witliin 
two  years  next  before  tiie  bringing  of  the 
amended  and  - supplonenial  bill  of  Mptember 
17,  1881,  wherein  the  di^endants,  excepting 
Peabody,  were  for  the  flnt  time  fmirieaded  In 
thii  salt,  and  wherdn,  as  to  all  of  the  defend* 
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anta,  said  pretended  rights  were  for  the  first 
time  asserted;  and  that  those  claims  and  equi- 
ties, If  they  ever  existed,  were  barred  by  such 
ladies  and  by  the  Statute  at  the  time  when  tbe 
Bupplemental  bill  was  filed.  Tbe  amendment 
sets  up  such  laches  as  an  equitable  bar  and  de- 
fense to  so  much  of  the  bill  as  rests  upon  such 
pretended  equities,  and  avers  that,  by  tbe  Bank- 
ruptcy Act,  the  plaintiSa.  by  reason  of  such 
lapw  of  Hxae  and  of  the  said  fact^  were  and 
are  bured  from  claiming  any  relief  reason 
of  such  pretended  equities,  and  seta  up.said  bar 
and  limitation  of  two  years.  The  amendment 
to  ihe  answer  also  denies  tbe  allegations  con- 
tained in  the  amendment  so  filed  by  the  plain- 
tiffs to  the  amended  and  supplemental  bill. 

The  master,  on  tbe  12th  of  April,  1686,  filed 
a  supplemental  report,  bringing  down  the  ac> 
count  to  the  1st  of  April,  1886,  and  finding  to 
be  due  to  the  defendants  on  that  day  $45,342.86. 

Tbe  case  was  brought  to  a  bearing  beforo 
Jtidge  Btodgett,  and  he  filed  bis  opinion  on  the 
24th  of  Mar,  1886  (27  Fed.  Rep.  537.)  He  ad- 
hered to  bis  former  views. 

On  tbe  28th  of  May,  1886,  Robertson,  Tem- 
pletoD  and  IMcAllister  filed  an  answer  disclaim* 
ing  all  interest  in  the  property  in  controversy, 
admitting  that  the  plaintiffs  were  entitled  to 
tbe  relief  prayed  by  them,  and  consenting  to 
the  entry  of  such  decree  as  might  seem  propor 
to  the  court. 

The  couri,  on  the  1st  of  July,  1886,  made  a 
Altai  decree,  adJudginR  that  there  was  doe  to 
tbe  d^endanls,  tbe  widow,  heirs  and  represent* 
atlves  of  the  estate  of  David  R  Greene,  de- 
ceased, on  their  lien  on  the  premises  io  quea* 
don,  $46,842.86.  with  interest  thereon  from 
April  1, 1^,  at  6  percent  per  annum;  that  the 
puintiffs  pay  to  them  that  sum,  with  the  in- 
terest, within  90  days,  In  redemption  of  all  lien 
of  the  defendants  on  tbe  premises:  and  that,  on 
such  payment  being  made,  tbe  defendants  con- 
vey tbe  premises  to  the  plaintiflb  by  a  quit-claim 
deed. 

The  widow,  heirs  and  representatives  of  the 
estate  of  David  R.  Greene,  deceased,  with  Pea- 
body and  Cummings,  have  a^fwaled  to  tbia 
court  from  Uiat  decree. 

Tbe  plaintiffs  claim  a  rigbt  to  redeem  from 
tbe  sale  to  Greene,  mode  by  Peabodv  as  trustee, 
or  from  the  trust  deed  under  whicn  that  sale 
was  made,  on  pnTment  of  tbe  mortgage  debt, 
(1)  OB  owners  of  Robertson's  equity  of  redemp- 
tion by  virtue  of  their  purchase  from  the  as- 
signee in  bankruptcy;  and  (2)  as  judgment 
creditors  of  Robertson,  having  a  lien  on  tbo 
property  by  virtue  of  their  judgment,  prior  In 
time  to  tbe  sale  by  Peabody  as  trualee,  and  by 
their  purchase  of  the  property  at  the  sale  under 
the  execution  issued  on  their  judgment 

They  rest  their  claim  under  their  purchase 
from  tbe  assignee  in  bankruptcy,  first,  on  the 
ground  that  the  sale  by  Peabody  as  trustee  wai 
made  after  the  commencement  of  tbe  ;m>ceed- 
ings  in  bankruptcy,  and  after  tbe  adJudicaUon 
thereon,  before  an  assignee  was  appointed,  and 
without  leave  of  the  baukruptcy  court,  and  was 
void  as  against  such  assignee  and  those  claim- 
ing under  bim,  that  tbe  property  was  still  sub 
ject  to  tbe  right  of  redemption  by  tbe  assignee, 
and  that  tu<£  ri^t  has  been  conveyed  by  faim 
to  the  plaintiffs:  second,  on  tbe  ground  that 
tbcre  was  a  collusive  agreement  made  with 
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Bobertaon,  by  Peabody  as  ageot  for  Greene, 

Srlng  to  RobertsoD  the  right  to  redeem  from 
e  m%  by  Peabody,  and  that  such  rigbt  of  re- 
demption passed  from  Robertson  to  bis  aBBiEoee 
in  bankrupti^,  and  from  the  loUcr  to  the  pUin- 
tiiifs. 

The  claim  of  thepJaintiffa  to  redeem,  as  judg- 
ment  creditois  of  RobertaoD,  is  based  on  the 
■negation  thai  ther  were  led  tqr  the  wrongful 
conduct  of  the  defendants  to  believe  that  the 
properly  was  subject  to  tbe  deed  of  trust  to 
Gallup,  as  well  as  to  that  to  Peabody;  that  they 
were  not  allowed  an  opportunity  to  pay  off  tbe 
Incumbrance  before  the  sale  by  Peabodv,  al- 
though they  were  ready  and  wuling  to  do  so; 
that,  ny  reason  of  tbe  collusive  agreement  re- 
ferred to,  the  sale  by  Peabody  was  part  of  a 
Bcheme  to  hinder  them  in  collectiogtheir  judg- 
ment, by  cutting  off  their  lien  on  Robertaoo  a 
equity  of  redemption,  and  giving  the  property 
back  to  him,  after  he  should  have  been  dis- 
charged in  bankruptoy  from  the  Judgment;  that 
the  sale  bf  Peabody  was  not  properly  adver- 
tised; that  the  lidaiDtifis  had  no  notice  of  such 
sale  prior  to  its  being  made;  that  such  notice 
|440]  vas  intentionally  withheld  from  tbem;  that  tbe 
sale  by  Peabody,  with  tbe  prior  incumbrance 
of  the  trust  deed  to  Gallup  apparently  standing 
against  the  property,  when  such  incumbrance 
had  been  paid,  was  made  with  a  view  to  pre- 
vent competition  in  bidding  at  the  sale:  that 
the  proi>erty  was  sold  in  biuk,  and  not  offered 
for  sale  in  paroela;  and  that  it  was  sold  for  an 
Inadequate  price. 

But  we  do  not  find  it  necessary  to  consider 
any  of  these  questions,  because  we  are  of  opin- 
ion that  the  light  of  action  of  the  plaintiffs, 
under  their  title  derived  from  the  assignee  in 
bankruptcy,  was  barred  by  the  two  ye^  lim- 
itation enacted  tnr  tbe  Bankruptcy  Statute. 

Section  S057of  the  Revised  Statutes  provides 
as  follows:  "No  suit,  either  at  law  or  in  equity, 
■ball  be  maintainable  in  any  court  between  an 
assignee  in  bankruptoy  and  a  person  claiming 
an  adverse  interest,  touching  any  property  or 
righu  of  proper^  tranaferaUe  to  or  vested  In 
Bucb  aasigaee,  unless  brought  within  two  years 
from  the  time  when  the  cause  of  action  accrued 
for  or  against  such  assignee." 

It  is  contended  for  tbe  plaintiffs  that  the  lim- 
itation provided  by  section  5057  applies  only  to 
the  case  of  a  contest  lietween  an  assi^ee  in 
tiankruptoy  and  a  person  cltdmiof;  an  interest 
adversely  to  such  sssigDce,  touching  property 
of  tbe  bankrupt,  in  a  suit  to  which  the  assignee 
Is  a  parly;  that  when  the  assignee  transferred 
his  rights  to  Pratt,  who  acted  for  the  plaintiffs, 
on  tbe  17th  of  June,  1880.  under  the  sale  to 
Pratt  made  on  the  24th  of  April.  1 880,  tbe  Statr 
ute  ceased  to  run,  and  the  interest  which  thus 
passed  from  the  as^^ee  then  ceased  to  be  with- 
10  the  termsof  the  &nkmpt(7  Statute  of  Lim- 
Itatloa,  and  became  subject  to  tbe  ordinary 
Statute  of  limitation,  and  that  the  two  years' 
limitation  had  not  run  on  the  24tb  of  April, 
1880,  or  on  the  17tb  of  June,  1880,  the  register's 
deed  to  the  assignee  in  bankruptcy  having  been 
made  on  the  24th  of  July,  1879. 

But  we  are  of  opinion  that  tbe  rifj^t  which 
passed  to  the  assignee,  to  file  a  Ull  to  redeem, 
Degan  to  exist  on  tbe  24th  of  July,  1879;  that, 
as  tbe  Bankruptcy  Statute  of  Limitation  began 
ttwD  to  run  against  auch  right  in  the  bands  of 
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tbe  assignee,  it  continued  to  run  after  such  right 
passed  to  tbe  plaintiffs,  by  the  assignee's  deed  [Ml] 
to  Pratt  on  their  behalf,  of  June  17, 1^,  made 
in  pursuance  of  the  sale  of  April  24,  1880;  that 
the  two  years'  Statute  of  Limitation  bars  tbe 
right  asserted  by  the  plaintiffs  in  their  bill,  in 
like  manner  as  ;t  would  have  barred  the  rigbt 
of  the  assignee  to  redeem,  if  he  had  never  made 
any  sale  or  conveyance  to  Pratt,  and  if  he  were 
now  the  plaintiff  in  this  suit;  that  the  suit  can- 
not be  regarded  as  having  been  brought  against 
tbe  widow,  heirs  and  representatives  of  David 
R.  Greene  until  the  supplemental  bill  was  filed, 
on  tbe  17th  of  September,  1681,  when  for  the 
first  time  the  sale  hy  Peabody,  as  trustee,  to 
Greene  was  drawn  in  question  in  this  stilt;  and 
that,  as  more  than  twc  years  elapsed  between 
July  24,  1879,  and  September  17, 1881,  the  two 
years'  bar  of  the  Statute  is  complete. 

That  tbe  two  years'  bar  of  the  Sutute  appliea 
in  favor  of  a  purchasur  from  an  assijsncc  in 
bankruptcy,  has  been  decided  by  this  court. 

In  Oifford  v.  Belma,  98  U.  S.  248  [25:571 
the  assignee  in  bankruptcy  was  appointed  in 
May,  1868,  and  sold  all  the  assets  of  the  bunk> 
ruplto  the  plaintiff  in  May,  1871.  Afterwards 
the  plaintiff  brought  suit  to  set  aside  an  alleged 
fraudulent  conveyance  which  had  been  mude 
by  tbe  bankrupt  In  June,  1867.  It  was  lield 
that,  as  the  right  of  action  on  tbe  part  of  tbe  as- 
signee in  bankruptcy  was  baired  in  May,  1871, 
it  was  barred  as  against  the  plaintiff.  Thla 
could  not  have  been  held  if  the  two  years*  Statr 
ute  of  Limitation  had  been  regarded  as  one  ap- 
plying only  in  a  suit  brought  by  the  assignee. 
It  was  said  by  the  court  that  if  the  coovey- 
auoe  sought  to  be  inip^nched  was  made  in  fraud 
of  creditors,  tbe  equities  iu  controversy  were 
vested  in  the  a^ignee  in  bankruptcy  when  he 
was  appointed,  and  bis  rigbt  of  action  com- 
menced at  the  time  the  assignment  was  made  to 
him,  and  he  might  have  pursued  tacb  rigbt  at 
any  time  thereafter;  that,  as  the  plaintiff 
claimed  as  purchaser  from  tbe  assignee,  he  did 
not  acquire,  under  the  sale  made  to  him  by  tbe 
as^gnee,  any  greater  rights  than  those  poaaeased 
by  the  latter;  that  tboae  righta  were  acquired 
by  the  assignee  in  May,  1S68:  that  thlOllghout 
the  period  Intervening  between  that  date  and 
May,  1871.  the  equities  in  controversy  were 
held  by  tbe  defendant  adversely  to  the  sup-  [442] 
posed  right  of  the  assignee;  and  that  the  right, 
'■  if  any,  of  tbe  assignee,  was  barred  by  the  two 
years'  Statute  of  Limitation,  before  the  pur- 
chase by  tbe  plaintiff. 

In  Witntr  v.  Brown,  122U.S.  214  [30:1206], 
it  was  held  that  an  assignee  In  bankruptcy  can- 
not transfer  to  a  purchaser  the  bankrupt's  ad- 
verse interest  in  real  estato  in  tbe  possession  of 
anotber  claiming  title  to  it,  if  two  years  have 
elapsed  from  the  time  when  the  cause  of  action 
therefor  accrued  to  the  aasignee;  and  that  the 
rigbt  of  tbe  purchaser  In  such  caae  is  as  fully 
barred  by  the  Bankruptoy  Statute  of  Limita- 
tion as  is  that  of  the  assignee.  In  that  case,  the 
suit  was  brought  by  a  person  who  had  pur- 
rhased  property  of  the  estate  from  tbe  assignee 
in  bankruptoy,  and  received  a  conveyance 
thereof,  mm  than  sevenyears  after  the  title  of 
the  aas^ee  accrued.  The  defendants  pleaded 
tbe  two  years'  Bankruptcy  Statute  of  Limita- 
tions. At  the  time  of  the  appointment  of  the 
assignee  the  jnoperty  sued  for  waa  held  ad- 
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Tersely  by  tbe  defendanU.  Tbe  court  held  that 
the  aadsnee  coald  uol,  after  two  yeaiB  from 
the  time  of  his  appointment  had  expired,  bim- 
aelf  bring  an  action  to  recover  tbe  property,  or, 
by  selling  tbe  lands  to  a  third  person  after  each 
time  had  expired,  enable  the  latter  to  maintain 
«n  action  therefor;  and  it  quotes  with  approval 
tbe  remark  made  in  Qifford  v.  Sdms,  tupra, 
that  tbe  purcbaaer  from  tbe  assignee  did  not  ac 
ouire  by  bis  purchase  any  greater  rights  than 
those  possessed  by  the  latter. 

These  cases  show  that  a  conveyance  by  the 
Msignee  in  bankruptcy  cannot  prevent  the 
operation  of  the  bar  of  tbe  Statute  against  the 
grantee,  when  it  has  already  run  agaiost  the  as- 
signee, or  bring  into  action  a  new  period  of 
limitation  dating  from  the  time  of  tbe  convey- 
ance. Nor  can  it  interrupt  tbe  running  of  the 
Statute  against  the  ddm  or  ri^ht,  when  it  has 
once  commenced  to  run  as  against  the  assignee. 
The  purchaser  lakes  the  rifibt  cum  onere.  sub- 
ject to  the  continuance  of  tbe  running  of  the 
Statute,  and  subject  to  the  fact  that  a  part  of 
the  two  years  has  already  run,  as  aga^t  the 
claim  or  right,  while  it  waa  in  the  bands  of  the 
assignee,  and  to  the  conaequence  that  when  suf- 
{443]  fldent  additional  time  shall  have  run  against  It, 
in  tiie  hands  of  the  purcbsser,  to  make  up  tbe 
entire  two  years,  uie  claim  or  right  will  be 
wholly  barred.  No  initiation  of  a  new  period 
of  limitation,  under  any  statute,  begins  to  run 
In  favor  of  the  purchaser  at  the  time  of  his  pur- 
chase, whether  the  two  years  wholly  elai»ed, 
or  only  a  part  thereof  elapsed,  while  the  claim 
was  owned  by  the  assignee. 

But  tbe  plaintiffs  seek  to  take  the  case  out  of 
the  bar  of  the  Statute  by  alleging  tbat  they 
were  ignoraot  of  their  rights,  and  did  not  dis- 
cover the  facts  relating  to  tbe  sale  by  Peabody 
as  trustee,  and  the  other  mattere  set  up  in  their 
■npplemenUl  bill,  until  the34tbof  April,  1880, 
which  was  within  two  years  of  September  17, 
1881;  and  tbat  the  sale  by  Peabody  was  kept 
secret  by  the  deffendaots,  as  far  as  possible,  al- 
though the  plaintiffs  used  diligence  to  discover 
the  facts. 

Even  if  the  allegations  in  the  supplemental 
bQl  and  to  the  amendments  thereto  be  regarded 
as  sufficiently  charging  a  fraudulent  conceal- 
ment bv  tbe  defendants  of  the  facts  of  the  case, 
from  the  assignee  In  bankruptcy,  or  from 
Pratt,  or  from  the  plaintlirs,  we  do  not  think 
the  evidence  establubea  any  aach  fraudulent 
concealment. 

With  thepetitioD  in  bankruptcy,  filed  Ao- 

Siat  81,  1878.  there  was  filed  a  schedule  aam- 
g  the  creditors  of  Robertson  holding  securi- 
ties,  glTing  tbe  name  of  David  R.  Greene  as 
(n>e  ox  such  creditors,  his  place  of  residence, 
the  date  of  tbe  contracting  of  his  debt,  Its 
amount,  a  statement  that  Uie  security  was  a 
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trust  deed  on  prt^rty  Id  Chicago,  a  descrip- 
tiwi  of  sadi  propn^,  the  street  and  ntimbtf 
where  it  was  ritnated,  and  tbe  name  of  Peft- 

body  as  tnistee.  It  also  disclosed  the  fact  that 
the  only  incumbrance  on  the  property  was  the 
trust  deed  to  Peabody,  thus  excluding  the  Idea 
that  the  trust  deed  to  Gallup  was  in  mrce. 

Here  was  information,  accessible  to  the  as- 
stgnee  In  hankruptCT  when  be  waa  appointed, 
information  which  he  was  bound  to  take  notice 
of,  information  equally  accessible  to  the  plaia- 
tiflfa,  being  in  a  public  record,  which  informa* 
tioD  referred  the  assignee  and  the  plaintiifs  to 
David  R  Greene  for  full  particulars  as  to  the 
properiy  In  question,  aod  tbe  transactions  in 
regard  to  the  trust  deed.  The  petition  In  bank- 
ruptcy was  filed  thirty-seven  days  before  the  [4441 
saw  vt  the  property  to  Greene  ^  Peabodv  aa 
tnutee.  Moreover,  In  the  petition  of  the  pkln- 
tiffs,  filed  In  tbe  bankruptcy  court  October  S. 
1878,  two  days  before  the  sue  by  Peabodv,  ana 
sworn  to  by  the  agents  of  the  plaintiffs,  the 
contents  of  the  schedules  in  bankruptirr  of 
Robertson  are  referred  to,  and  it  Ii  stated  that 
among  the  assets  act  forth  in  such  schedules  is 
the  property  In  question.  Identifying  it.  This 
shows  that  information  was  acttuity  had  by 
such  agent,  at  Uiat  time,  of  the  facta  before  set 
forth  as  contained  in  one  of  such  schedules,  as 
to  the  particulars  of  the  trust  deed  to  Peabody, 
and  as  to  who  was  the  holder  of  the  note  se- 
cured by  It  and  where  he  reaided.  Tbat  peti- 
tion was  filed  more  than  nine  months  bnore 
the  assignee  in  bankruptcy  was  appointed. 

The  rights  of  the  plaintiffs  must  depend 
wholly  upon  such  right  of  redemption  as  exist- 
ed In  Robertson,  and  passed  to  his  assignee  in 
bankruptcy,  and.  from  tbe  latter  to  the  plain- 
tiffs. That  being  extlngulsbed,  no  other  right 
exists,  and  the  plaintiffs  have  no  right  to  re- 
deem through  any  separate  title  acquired  under 
their  judgment  against  Robertson.  They  did 
not  become,  by  tbe  recovery  of  their  judgment, 
or  by  anything  done  under  it,  the  successors  of 
RotKrtson  in  respect  of  any  right  of  redemp- 
tion, but  they  must  follow  and  acquire  their 
only  tiUe  to  such  right  through  tlie  assignee  in 
bankruptcy.  Moreover,  whatever  right  to  re- 
deem toey  could  have  acquired  virtue  of 
their  judgment  waa  waived  by  them  by  their 
petition  of  March  25,  1880,  to  tbe  bankruptcy 
court,  and  by  their  procuring  tbe  property  in 
question  to.Se  sold  the  assignee  In  bankrupt- 
CT,  and  its  proceeds  to  be  applied  on  their  Judg- 
ment At  their  own  auggertkm  the  equity  of 
redemption,  wbfcb  was  sold  by  the  aMlgnee. 
was  thiis  put  beyond  their  reach. 

The  result  of  these  views  is,  that  the  decrte  ef 
(he  Oircuit  Otmrl  mvti  be  merwi,  and  ffu  east  6 
remanded  to  that  eourt,  with  a  direction  to  enter 
a  decree  diemieting  the  bill,  leith  eoete. 

Its  V.& 
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[487]  JOHN  P.  DRAYO  bt  al..  AMlgnen,  etc., 
Apptt., 

V. 

FHILIl*  FABEL  wt  AU 
(See  a  a  Beportar^ed.  iBT-mt 

BvBom  armoer,  evidence — Pmn^tvania  Statute 
at  to  practice  doe$  not  apply  to  tuiti  in  equity 
in  U.  8.  «0tirto— dnwnfioiu  petrtiea—^nd 
ing  of  fiuA,  fwf  rmcwdL 

L  A  swom  SDSwer  Id  ao  equity  nilt,  Vhlob  li  re- 
sponsive to  the  blU,  Is  evidence  for  defeDdant, 
where  plaintUf  bu  Bot  waived  an  aoawar  under 
oath. 

%.  Tbe  PeDDarlraDia  Statute  that  a  party  may  ex* 
amine  tbe  advene  party  *'at  uoderoroM  eiamln- 
atloD",  does  not  apply  to  aulta  lo  equi^  In  United 
States  courts. 

%.  Wlien  tbe  plaiatlff  uses  the  depoaltlona  o2  de- 
fendant taken  by  plaintiff  "as  under  orosi-ex- 
•mtnation**  under  that  Statute,  he  inalMdefeiid> 
ant  bis  own  wltneas,  and,  though  not  oonoluded 
by  the  e\idenoe,  be  cannot  contend  that  defend- 
ant is  unworthy  of  beitot. 

L  Where  tbe  finding  of  tbe  district  court,  upon 
a  mere  question  of  fact,  was  affirmed  by  the  olr- 
outt  court  on  appeal,  this  court  will  not  reverse 
such  ODdlog  uniees  the  error  is  clear. 

[No.  142.] 

Argued  Dec  4,  1889.     Decided  Dee,  16,  1889. 

APPEAL  from  a  decree  of  the  Circuit  Conrt 
of  tbe  United  Stetee  for  tbe  Western  Dis- 
trict of  PennaylTAoitt,  afflrmtng  a  decree  of  the 
District  Court  dismissing  a  suit  to  set  aside 
deeds  as  fraudulent  and  void  as  to  creditors 
and  requiring  defendants  to  release  their  ap- 
parent title  to  tlie  usignees  In  banknipb^. 
Affirmed. 
Tbe  facts  are  stated  in  the  otrfnlon. 
Opinion  beloi^25  Fed.  Rep.  116. 
Jlfnsri.  D.  T.  Wataon  ttnd  W«Uam  8,  Pier 
for  appellanls. 
Mr.  G.  A.  Jenka  for  appellees. 

Mr.  Justice  Hmrlaa  delivered  tbe  opinltm 
Ctf  tbe  court: 

By  tvo  deeds,  one  dated  Januaiy  32,  1670, 
reciting  a  considerntion  of  $10,000,  and  tbe 
other  dated  Jaouary  26,  1876.  reciting  a  con- 
sideration of  t^S.OOO,  and  both  executed,  ac- 
knowledged and  delivered  to  the  grantees  on 
the  last  named  day,  John  Dippold  and  wife 
conveyed  to  Philip  Fabel  and  Kate  Fabel.  bis 
wife  (tlM  latter  being  a  daughter  of  the  granv 
ors).  two  tracts  of  land  in  tlie  Ciounty  of  Beaver, 
8tate  of  Pennsylvania.  Both  deeds  were  re- 
corded in  the  proper  offi'ce,  but  not  until  the 
lOlb  day  of  February.  1»78. 

On  the  Ist  of  March,  1878,  John  Dippold, 
John  H.  Dippold,  Martin  Dippold  and  Jacob 
U.  Dippold,  doing  business  under  tbe  name  of 
Jobo  Dippold  &  Sons,  were  adjudged  baok- 
(488]  ruplB  by  tbe  District  Court  of  the  United  SUtca 
for  tbe  Western  District  of  Pennsylvania. 
Their  assigneea  in  bankruptcy,  dulv  appointed 
and  qualified,  were  the  present  appellanls,  who, 
June  Id.  1879,  brought  this  suit  in  tbe  same 
court  asalnst  (he  appellees. 

The  bill  alleged  that  neither  of  the  grantees 
possessed  means  sufficient  for  tbe  purchase  of 
these  lauds,  and  that  the  deeds  to  them  were 
executed  with  the  intent  and  purpose  of  hin- 


dering, delaying  ftod  defrauding  the  OTeditora 
of  Jtuaa  Dippold,  and  to  prevent  tbe  lands  from 
going  to.  and  being  distributed  hj,  his  assignees 
in  bankruptcy.  It  also  allegea  a  conspiracy 
and  combination  between  Dippold  and  the 
grantees,  pursuant  to  which  the  former  was  to 
make  aaUl  conveyanoes  in  order  that  the  lands 
could  be  held  by  tbe  nanlees  for  the  benedt 
of  themselves  and  of  John  Dippold,  discharged 
from  tbe  claims  of  his  creditors;  and  that  the 
deeds  were  a  mere  contrivance  between  him 
and  them,  whereby  the  lands  "were  to  be  in 
such  condition  as  to  Uie  title  thereof  lhat  if  at 
any  time  tbe  said  John  Dippold  should  become 
seriously  and  flnanciallv  embarrassed  it  might 
be  made  to  seem"  that  ne  "was  not  the  owner 
of  said  properties." 

It  further  alleged  that,  in  January,  1879. 
John  Dippold,  as  a  member  of  bis  firm,  was 
largely  engaged  in  business,  borrowing  large 
sums  of  money  down  until  the  date  of  the 
petition  In  bankruptcy,  and  that  during  all  that 
time  he  and  tbe  respondents  oonspirea  to  have 
it  believed  bv  the  public  foumtUy  and  1^ 
creditors  deaung  with  him  that  be  was  toe 
owner  of  these  lands,  and,  by  reason  of  such 
belief,  creditors  would  be,  and  were.  Induced 
to  trust  and  confide  in  his  financial  responsl- 
bUitv. 

Tne  relief  sought  was  a  decree  declaring  tht 
deeda  null  and  void,  fraudulent  as  to  crediton, 
and  vesting  no  right  In  the  grantees,  as  agaimt 
Dlppold'screditorsandasiigneesin  bankruptcy . 
and  requiring  Fabel  and  wife  to  release  ant 
convey  their  apparent  title  to  the  assignees  it 
bankruptcv. 

The  Dili  was  swom  to,  and  did  not  waive 
the  oath  of  the  defendanti  to  their  respecdn 
answers. 

The  answers,  which  were  under  oath,  be^ea 
putting  In  issue  all  tbe  material  allegations  of 
the  bill,  averred  that  the  transactions  evidenced 
by  tbe  deeds  were  bona  fide;  that  the  deeds 
were  executed  and  delivered  at  their  respective 
dates;  and  that  tbe  consideration  named  in 
each  was  paid  by  tbe  grantees  to  Dippold  in 
moncTi 

Tbe  district  court  dlandaaed  the  bill  with 
costs,  and  a  similar  decree  was  rendered  upon 
appeal  in  the  circuit  court. 

The  only  error  assigned  is  the  refusal  of  the 
circuit  court  to  declare  tbe  deeds  lo  Philip 
Fabel  and  bb  wife  to  be  fraudulent  and  void 
as  to  the  creditors  and  assignees  in  bankruptcy 
of  John  Dippold. 

This  case  does  not  present  any  difficult  ques- 
tion of  law.  Its  determlmtion  depends  en* 
tirely  upon  tbe  special  facts  and  drcumstancas 
disclosed  by  the  evidence. 

Conceding  that  tbe  case  was  an  uncommtm 
one.  and  that  tome  of  ilacircumstanoes  tended 
to  excite  suaiddon  as  to  the  Integrity  of  the 
transaction  between  Dippold  and  bis  grantees, 
the  conclusion  of  the  ustrict  court  was  that 
the  clear  weight  of  the  evidence  was  on  the 
Bide  of  tbe  defendants,  and  that  the  bill  ^ould 
be  dismissed.  It  was  accordingly  so  decreed. 
DraM  V.  Fabel.  26  Fed.  Rep.  116.  A.  similar 
decree  was  passed  in  the  druuit  court. 

The  answers  of  the  defendants,  being  di- 
rectly responsive  to  the  MU,  are  evidence  In 
their  behalf,  tbe  plaintifls  not  havlog  waived, 
as  they  might  have  done,  auwen  tmder  oath. 


V.6.,  BookSS. 
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ConleyT.  Nailor,  118  U.  S.  137, 184  [80:  118, 
11S1;  4lBt  £q.  Rule,  as  amended. 
B^det,  the  depodtlons  upon  wblcb  the 

{ilaintiffa  mast  relf  to  sustain  the  choree  of 
raud  are  those  or  the  principal  defendants, 
John  Dippold  and  Philip  Pnbel.  These  decw- 
sftions  were  taken  and  read  by  the  plaintiffs 
It  is  true  they  were  taken  "as  under  cross-ei- 
amlnation,"  pursuant  to  a  Statute  of  Pennsyl- 
vania  which  declares  that  "a  party  to  uie 
record  of  any  civil  proceeding  in  law  or  equity, 
or  a  person  for  whose  imtncdiate  benefit  such 
proceeding  is  prosecuted  or  defended,  may  be 
examined  as  if  under  cross-examination,  at 
the  instance  of  the  adverse  party,  or  any  of 
them,  and  for  that  purpoae  may  be  compelled, 
tn  the  same  manner,  and  subject  to  the  same 
rules  for  examination  as  any  other  witncM,  to 
[490]  testify;  but  the  party  calling  for  such  examin- 
ation uiall  not  he  concluded  thereby,  but  may 
rehut  it  by  counter  testimony."  1  Brightly's 
Puidoo'a  Digest,  728.  But  that  Statute  has  no 
application  to  suits  in  equity  in  the  courts  of 
the  United  States.  The  Act  of  Congress  pro- 
Tiding  that  the  practice,  pleadings,  forms  and 
moda  of  proceedings  in  dvU  causes  In  the 
courts  of  we  United  States  shall  conform,  as 
near  as  may  be,  to  the  practice,  pleading*, 
forms  and  modesof  proceedlngsexistlng  atthe 
time  in  like  causes  in  tbb  courts  of  record  of 
the  State,  expressly  excepts  equity  and  admir- 
alty causes.    17  Stat.  197,  chap.  255,   5;  R.  S. 

914.  So  that,  when  the  plaintifib  used  the 
depositions  of  Dippold  and  Fabel,  taken  "aa 
ander  crosfrexamination,"  they  made  those 
parties  their  own  witnesses.  While  the  plain- 
tiffs were  not  concluded  by  their  evidence,  and 
might  show  they  were  mistaken,  it  could  not 
be  properly  contended  by  the  plaintiffs  that 
they  were  unworthy  of  credit.  The  evidence 
must  lie  given  such  weight  as  under  all  the 
circumstances  It  fs  fairly  entitled  to  receive. 
The  case  comes  within  the  ruling  in  Lammert 
v.  Ni$ten,  U.  8.  Sup.  Ct.  L.  ed.  Bk.  25,  p. 
662,*  where  the  finding  of  the  court  of  original 
jurisdiction,  upon  a  mere  question  of  fact, 
was  affirmed  by  the  Supreme  Court  of  the 
State.  CVii<^.7u«(iM  Waitesaid:  "Under  such 
circumstances,  we  ought  not  to  disturb  the 
Judgment  of  the  state  court  unless  the  error  is 
clear.  No  less  stringent  rule  should  be  applied 
tn  cases  of  this  kind  than  that  which  formerly 
governed  in  admiralty  appeals,  when  two 
courts  had  found  in  the  tame  way  on  a  ques- 
tion of  fact." 

Without  stating  the  evidence  in  detail,  we 
content  ourselves  with  sayingtbatupon  a  care- 
ful review  of  all  the  circumstances  disclosed 
by  the  record,  we  do  woX,  feel  justified  in  dis- 
turbing tbe  concludon  reached  by  the  district 
and  ciTCutt  courts  upon  mere  questloiu  of 
fact. 
Decree  e^jjinned. 
•Not  elsewhere  reported. 


[MB] 


EDWARD  M.  McGILLIN,  Piff.  in  Err., 
e, 

MILTON  H.  BENNETT  bt 

tSee  &C.  Beporter^ea.iiIM5i> 

AdmUaion  of  evidence,  when  eanneibe  aU^edtu 
errw-^yment  in  land  hectma,  bff  omiuion 

MS 


to  deed,  payadU  in  numey—appUeation  <ifpaih 
menu— payment*  in  land  ana  notes. 

1.  Defendant  cannot  allege  as  error  the  admfHtok 
of  evidence  Introduced  br  blmself. 

2.  Where  a  person  Is  to  par  an  agreed  Bum  of 
money  br  oonveymff  a  plooe  of  hind  on  a  certain 
dar.  If  he  decllces  to  make  the  conveyance  or  b 
unable  to  give  a  good  title,  such  agreed  turn,  on 
that  day,  becomes  payable  In  cash. 

3.  Ao(«dltorpayinentlfltot)e  applied  to  the  one 
of  two  sums  first  due. 

i.  Where  a  payment  Of  a  sum  <tf  money  Is  to  h* 
made  In  land  end  It  becomes  a  oaah  payment  by 
failure  to  deliver  the  deed,  and  at  the  same  Uma 
another  payment  la  to  be  made  on  the  same  mal> 
ter  la  notes  payable  at  a  future  day,  and  tbe  note* 
axe  not  given,  wbfoh  last  payment  is  seourad  liy 
a  vendor's  lien,  a  credit  must  be  first  applied  on 
tbe  payment  to  be  mode  lo  land,  and  not  on  tiw 
deferred  pvments  to  be  evidenoed  by  notes. 
[No.  146.j 

Argtted  Deo.  S,    J889.  Dedded  Dee.  le,  X889, 

F ERROR  to  the  Circuit  Court  of  tbe  United 
States  fo»  tbe  Northern  District  of  Illinoia 
to  review  a  Judgment  for  tbe  plaintiffs  in  aa 
action  lo  recover  the  unpaid  purchase  money  of 
properly  sold.  Affirmed. 
The  facts  are  staled  in  the  opinion. 
Opinion  below,  28  Fed.  Rep.  411. 
MettTM.  Charke  W.  Govid  and  S.  V.  Wh!t» 
for  plainUff  in  error. 

Mca»r$.  John  L.  Peak,  A.  MeCoa,  Chartea  A 
McCoy,  jr.  B.  Johneoa  and  C.  £.  Pope,  for 
defendants  in  error: 

Neither  the  evidence  upon  which  the  find- 
ings are  based,  nor  the  findings,  will  be  exam- 
ined by  this  court,  except  to  determine  wheth« 
,  tbe  fbcts  found  by  the  court  are  aufficienl  to 
i  support  ibe  Judgment. 

I  uTs.  Rev.  Stat.  %%  700,  1011;  JUereantile 
Mut  Int.  Co.  V.  Folaom.  85  U.  8.  18  Wall.  237 
(2I-827);  Booth  v.  Tiernan,  109  U.  S.  205  (27: 
907);  Meath  v.  Letee  Comra.  109  U.  S.  26S 
(37:  930);  Tyng  T.  QrinntU,  98  U.  S.  467  (28: 
783) 

The  finding  of  the  court  below  on  a  mixed 
question  of  law  and  fact  ta  final  and  conctu- 

si  7c 

Cooley  T.  O'Connor,  79  U.  S.  13  WaU.  891 
{20-  44fi);  Wiggitu  r.  Burkman,  77  U.  S.  1© 
Wall.  199  (19: 834);  CoquiUard  v.  Hovev,  2» 
Neb.  «22;  Etting  v.  San*  of  U.  i'.  24  U. 
S  11  Wheat.  74  (6:  420);  Firet  Jfat.  Bank  t, 
Dana,  79  N.T.  103;  Edelman  v.  Teaket,  27  Pa. 
26:  Martinton  T.  FaiHtanke,  118  U.  S.  «74  (88: 
864):  Nffrria  T.  Jaekeon,  70  U.  S.  9  Wall.  185 
(19: 608).  ,  . 

The  contract  in  question  Is  a  simple  contract 
for  the  sale  of  the  ranch,  ranch  outfit  and  cattle 
therein  described,  and  not  a  crosa-contraa  for 
the  purchase  of  land. 

Ohwms  V.  Lediard,  3  VM.  ft  K.  Ml;  AMn^ 
9on  v.  Bmith,  14  Mees.  ft  W.  896;  MeDaniek  t, 
Whitney,  88  Iowa,  60. 

Where  property  is  taken  at  a  fixed  money 
price,  tbe  transfer  amounts  to  a  sale,  whether 
the  property  is  to  be  paid  for  In  money  or 

^°WOTni  T.  UeOarmiOt,  11  Mich.  68:  Herriek 
v.  Carter.  66  Barb.  41;  ButeJ^  t.  OariHe,  18 
Grant.  620;  Oroeketl  t.  Mmire,  8  Sneed  (Tenn.) 
146. 

ISS  V.  8. 
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If  from  any  caots  defendant  tailed  to  teoder 
a  good  and  sufflcient  coDveyaitce  of  the  land 
vpoD  the  da;  aamed  fo  the  contract,  then  the 
whole  sam  en  $106,000  became  dne  and  payable 
InisoneT. 

Chvrdi  T,  Fetenw,  8  F«d.  A  W.  (Pa.)  801; 
AmuMM  T.  Aituvorth,  1  Root  (Conn.)  181; 
Trotebridge  t.  ffoteima,  4  Ohio  St  88;  Brookg 
T.  Bubbard,  8  Conn.  56;  Jonei  t.  Oitbert,  18 
GODD.  607;  Buah  v.  Cavjidd,  8  Ooan.  485;  Mo- 
Alpin  T,  Lee,  12  Conn.  1*^9;  Oregory  t.  MeDmti, 
8  Wend.  486;  Dey  t.  Dox,  0  Wend.  139;  Weit 
T.  Wentworth,  8  Cow.  83;  Clark  t.  fl(«n«r,  7 
Csw.  681;  Pinney  T.  Oteaxm,  6  Weed.  898; 
Ar/Y  V-  -^o^.  M  Ala.  448;  Weiea  t.  ifauneA 
CKunfifc  /nm  Co.  B8  Pa.  295;  Bteuart  r.  J)0n- 
n«Wy.  4  Yerg.  177;  FUming  t.  /Vtt«r,  7  Watt* 
<Pa.)380;  7bwnwn(fT.Trrif«,8I>a7(CoDa.)827: 
1f7ufo  T.  PerUy.  16  Me.  470;  BW*  Admrt.  t. 
Pouv,  42  Ala.  IIS. 

Where  an  immediate  cr«dit  Is  to  be  ^ven,  ft 
must  be  etTen  upon  a  debt  due  at  the  time. 

FiM  T.  Hottand,  10  U.  S.  S  Craneb,  8-88 

f:18&-148);  MeDouM  t.  Blat^Mone  Canal  Co. 
Mass.  11;  &a«T.  SUmaon,  8  Sumo.  112;  Cald- 
wU  T.  ITfnfiMrtA,  14  N.  H.  481-489;  Bacon  t. 
Brown.  1  Bibb  (Ky.)  334-836;  Seymour  t. 
(m,  10  WatU  (Pa.)  255-267;  EMngerv.Hender- 
eon.  88  Mfss.  440;  LatB  t.  Sutheriand,  5  Gratl. 
857;  Avwn  T.  fiUri.  75  Ind.  266-271;  Baker 
Staekpoole,  0  Cow.  ifunter  t.  Ctefar- 
Aotuff,  11  Barb.  88;  Bobe  t.  Stiekney,  86  Ala. 
48S-495;  iifislardliMi  T.  OodHngUm,4»  Mfch.  1. 

JA*.  Juetiee  Blatehferd  deUvered  the  oj^n- 
lon  of  the  court: 

This  is  an  action  at  law,  brouftht  in  the  Su- 
perior Court  of  Cook  County,  Illinois,  by  Hil- 
ton B.  Bennett  and  Robert  L.  Dunman  against 
EdwudM.  McOillin,  and  removed  by  Ibe  de- 
fendant into  the  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  nilnois.  The 
mil  was  brought  to  recover  the  sum  of  |10S,150, 
with  interest  at  6  per  cent  per  annum  from  the 
15tb  of  July,  1885.  The  defendant  pleaded 
the  general  issue  and  sundry  apecial  plea& 
The  plaintiffs  demurred  to  the  latter,  the  de- 
murrer was  suataioed,  and  leave  to  amend  the 
pleas  was  denied.  There  was  also  a  plea  of 
set-off,  to  which  there  was  a  replication,  join- 
ing issue;  and  there  was  a  etmUiter  to  the  plea 
of  the  general  iaaue.  On  the  written  waiver  of 
a  jury,  the  case  was  tiled  before  tb«s  court, 
which  found  the  issues  for  the  plaintiffs,  and 
[4461  a'^o  made  special  findings,  and  assessed  the 
damages  of  the  plaintiffs  at  |115,680.56;  for 
which  amount,  with  costs,  judgment  was  en- 
tered in  their  favor.  To  review  that  judgment, 
the  defendant  has  brought  a  writ  of  error. 

The  suit  was  founded  on  a  written  instru- 
ment, dated  April  16.  1885,  a  copy  of  which, 
as  set  out  in  the  first  count  of  the  plaintiili' 
declaration.  Is  contained  In  the  mar^n.* 


*  **  Know  all  men  by  these  preaents  that  we,  Hil- 
ton H.  Bennett  and  Robert  L.  Dunmaa,oompoBinff 
the  flrm  of  Bennett  &  Dunm&n,  for  and  In  oooslo- 
enttonof  tbesum  ol  four  hundred  thousand  dol- 
Urt,  to  be  paid  as  hereinafter  provided,  have  this 
day  sc>ld,and  do  by  tbeae  preeenu  sell,  transfer,  as- 
Blni  and  oonver.  unto  Edward  H.  HcOilllD,  of 
Cleveland,  State  of  Ohio,  the  followlsg  described 
persona}  property,  to  wit: 

"  Ail  our  ranch,  cattle,  horses,  wafons.  mules, 
boga  and  ranch  outflt,  looated  In  the  Indian  Terrl- 

IM  U.  8. 


T.  BiHinn.  44tM61 

There  Ii  a  bfll  of  exceptions,  whfch  contains  [447] 
all  the  evidence  offered  on  the  trial  by  either 
party,  and  the  special  flndinn  made  by  the  [^^81 
court.  The  material  parts  of  those  findings 
are  as  follows  :  Tbe  parties  executed  the 
contract  sued  on.  At  the  date  of  its  execution, 
the  defendant  paid  to  the  plaintiffs  $25,000, 
and  also  delivered  to  them  his  promissory  notes 
of  that  date  for  $76,000,  due  and  payable  July 
25, 1886,  with  interest  at  8  per  cent  per  annum. 
Those  notes  were  thereafter,  and  before 
maturity,  transferred  for  value,  and  were,  after 
the  commencement  of  this  suit,  paid  in  full  by 
the  defendant  to  the  legal  holders  thereof.  On 
and  prior  to  July  14,  18»6,  the  plaintiffs 
delivered  to  the  defendant,  and  be  accepted,the 
ranch  and  ranch  outflt,  as  called  for  and 
described  in  the  contract,  and  be  took  pos- 
session of  the  same;  and  at  the  same  time 
thev  delivered  to  him  4,854  head  of  tbe  cattle 
called  for  by  thecontract,  which  were  accepted 
hy  him,  and  were  tbe  only  cattle  delivered  by 
toem  to  him  on  the  contract.  There  was  a 
deficiency  of  7,646  cattle  in  tbe  nnmbw 
called  for  by  the  contract.  This  deficiency, 
at  the  rate  of  $25  per  head,  amounted  to 
$191,160,  which  the  defendant  was  entitled 
to  have  credited  upon  the  $400,000  which 
be  was,  by  the  contract,  to  pay  to  the  plain- 
tiffs for  Uie  ranch,  ranch  outfit  and  catUe. 
The  failure  of  the  plaintiffs  to  deliver  the  full 
number  of  cattle  called  for  by  tbe  contract  was 
by  reason  of  heavy  losses  of  cattle  sustained  by 
them,  from  cold  and  starvation,  during  the 
winter  of  1884  and  the  spring  of  1885.  where- 
by their  herd  was  reduced  from  about  tbe 
number  called  for  by  the  contract  to  the  number 
acttially  delivered.  When  they  made  the  con-  ,  . 
tract,  they  in  good  faith  believed  that  they  had,  I  I 
and  should  be  able  to  deliver  to  the  defendant, 
tbe  full  number  of  13,600  bead,  and  were  not 
aware  of  tbe  losses  until  they  attempted  to 
round  up  or  collect  their  cattle,  at  about  tbe 
time  tbe  delivery  was  to  be  made.  Neither 
the  defendant  nor  his  agents  or  employ^  had 
any  information  that  the  plaintiffs  would  not 
he  able  tol  deliver  tbe  18,800  head  of  cattle, 
until  notified  by  tbe  latter,  on  thel4tb  of  July, 
1889,  that  they  had  delivered  all  the  cattle 
belonging  to  the  ranch,  and  could  not  deliver 
any  more.  Before  tbe  let  of  July,  1885,  the 
defendant  had  caused  a  deed  to  be  made  out, 
and  signed  and  acknowledged  by  himself  and 
his  wife,  conveying  to  the  plaintiffs  the  84 
araes  of  land  in  Cook  County,' Illinois,  men- 
tioned in  tbe  contract;  but  tbere  was  an  tip- 
parent  Incumbrance  upon  tbe  land,  as  shown 
by  the  record  of  land  titles  in  Cook  County,  by 
a  trust  deed  dated  June  28,  1878,  to  one  Man- 
nlng.as  trustee,  to  secure  the  payment  of  $40,000 
from  the  defendant  to  one  Sawyer,and  that  trust 
deed  was  not  released  and  discharged  until 
I)ecember  6, 1886;  but.  in  fact,  the  Indebtedness 


tOT7.  at  or  near  the  Junction  of  the  Arkansas  and 
CImaron  IUvers.ana  more  partioularlv  descrit>ed 
as  follows,  to  wit,  twelve  thousand  and  five  hun- 
dred head  of  oatue,  to  be  oounte4|Bad  averaidnfr 
in  age  and  aez  about  as  follows :  Three  thousand 
bead  of  three,  four  and  flve-year-old  ateera:  -three 
thousand  tuad  of  two-year  olds,  mixed:  five  thou- 
sand tamd  of  one-year  olds,  mixed;  and  fifteen  hun- 
dred head  of  cows  and  bulls,  oalres  born  in  1886  not 
to  be  counted;  all  of  said  cattle  being  branded  Id 
one  or  more  m  tbe  (oUowlnv  brands,  to  wlL"  [Hera 
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■ecured  tbereby  had  been  fully  paid  on  or 
before  Jul^  1,1885.  On  tbe  IStliof  July,  1885, 
the  plainlifFs  did  not  transfer,  or  offer  to 
transfer,  to  the  defendant  the  two  leases  men- 
tioned in  the  contract;  and  tbe  parties  agreed 
to  meet  at  Kansas  City,  Missouri,  within  a  few 
days  after  the  said  loth  of  July,  and  then  en- 
deavor to  adjust  and  settle  all  differences  be- 
tween them  m  regard  to  the  contract.  They 
did  so  meet  in  Kansas  City  on  tlie  17th  of  July, 
and  the  defendant  then  offered  to  convey  to  the 
plaintiffs  tbe  S4  acres  of  land  in  Cook  County, 
on  their  paying  to  htm  $59,150,  which  convey- 
ance the  plaintiffs  refused  to  accept  on  those 
terms.  Thereupon  Oie  defendant,  to  avoid 
litigation  and  as  a  compromise,  as  he  said, 
oflfered  to  convey  to  the  plaintiffs  54  acres  of 
tbe  Cook  County  land,  in  full  payment  of  the 
balance  due  from  him  to  them  for  the  ranch 
and  cnttle.  The  plaintiffs  refused  to  accept 
sue'  offer;  but  the  defendant  did  not  tender  any 
deed,  either  of  tbe  whole  or  of  any  part  of  the 
land.  After  such  delivery  of  tbe  ranch,  ranch 
pro^rtv  and  cnttle  to  the  defendant,  the 
plaintins  insisted  that  there  was  due  to  them 
from  bim  $108,850,  which  should  be  divided 
into  two  equal  amounts  and  secured  by  the 
notes  of  tbe  defendant,  one  payable  on  July  1, 
1886,  and  the  other  on  KoTember  1, 1886,  with 


interest  on  each  note  at  the  rate  of  8  per  cent 
per  annum.  The  plaintiffs  also  insistt.'d  tbnt 
tbe  sum  of  $191,150.  to  be  credited  to  tbe  de- 
fendant on  the  $400,000  purchase  price  to  be 
paid  for  tbe  ranch  and  catue,  should  be  applied 
as  a  credit  to  exttnnilsb  the  payment  to  bo 
made  in  the  Cook  County  land.  But  the  de* 
fendant  refused  to  give  the  notes  for  $108,650. 
as  demanded  by  tbe  plaintiffs,  and  insisted  that 
there  was  no  cash  paj'ment  or  money  due  from 
bim  totbem.  Tbe  defendant  declined  to  settle 
unless  the  plaintiffs  would  take  in  settlement 
the  Cook  County  land.  Thereupon  the  de- 
fendant, by  war  of  coroprotiii.se,  offered  to  tbo 
plaintiffs  that  if  they  would  repay  to  him  tba 
$25,000  cash  paid  by  him,  and  would  return  to 
him  bis  notes  for  $7'3,000,  given  under  the  con- 
tract,  he  would  surrender  to  them  the  posses- 
sion of  all  property  delivered,  throw  up  the 
contract,  and  stand  the  loss  of  all  moneys, 
amounting  to  about  $5,000,  expended  by  him  on 
tbe  ranch.  The  plaintiffs  declined  Ibis  offer, 
statins  that  they  bad  used  tbe  money  aud 
partea  with  the  notes,  and  that  tbe  acceptance 
of  the  offer  was  entirely  beyond  their  control. 
At  the  meeting  in  Kansns  City,  the  plaintiffs 
advised  tbe  defendant  of  tbe  amount  which 
they  bad  advanced  for  rent  on  tbe  leases  named 
in  uie  contract,  subsequently  to  July  15, 18$5, 


follow  tbe  brands.]  "One  hundred  and  tweoty-flve 
head  of  taoraeB,  branded  In  one  or  more  of  the  above 
described  brands,  and  all  the  mules,  wagons,  har> 
new,  bogs  and  ranch  outfit  located  od  Ihclr  said 
ranoD  ond  used  in  connection  tlierewlth.  and  all 
their  riirht.  title  sad  interest  In  and  to  tbe  above- 
described  brands:  also  all  their  right,  title  and  in- 
terest In  and  to  a  certain  lease  for  one  hundred  and 
twenty-eiRht  thousand  acres  of  land,  Icnown  as  the 
Cherokee  Lease,  dated  October,  1683,  and  runnlnir 
five  years  from  date  thereof,  at  a  yearly  rental  of 
two  and  one- half  cents  per  acre;  also  all  their  right, 
title  and  Interest  In  and  to  a  certain  lease  for  one 
hundred  and  twenty-seven  thousand  and  two  hun- 
dred and  sixty-flve  acres  of  land,  known  as  the 
Pawnee  Lease,  dated  June  1, 188i,  and  runnfnjt  five 
years  from  date  thereof,  at  a  yearly  rentni  of  throe 
eonts  per  acre;  and  if  the  Cherokee  Stock  Associa- 
tion snail  get  tneir  lease  extended  we  guarantee  on 
extension  of  said  lease  on  same  terms  and  at  the 
same  prices  secured  by  other  members  of  said  asso- 
ciation; also  three  good  ranch  bous^,  three  good 
corrals,  com-orlbs.  stables,  blockamitn  shop,  and 
everything  used  In  opemtlngsald  ntnoh;  also  twen- 
ty-two and  one  half  miles  of  wire  fence,  Glldden 
wire,  four  strands,  and  nearly  all  black-walnut 
posts,  and  one  borse  pasture,  two  mtles  square, 
near  ranch  headQuarters,  to  be  fenced  and  complet- 
ed; to  have  and  to  hold  the  said  property  above  de- 
scribed, unto  him,  the  said  Edward  H.  McOlllin,  his 
heirs  and  assigns,  forever. 

"We  agree  to  deliver  poeseeslon  of  all  tbe  above- 
described  property  to  the  said  Edward  M.  McOlllin 
OD  the  ranch  on  or  before  tbe  16th  day  of  July.lSSS, 
we  to  pay  all  ranch  expenses,  taxes  and  rental 
on  lease  up  to  date  of  delivery,  the  said  Edward  M. 
HcGlllin  to  refund  to  uh  alt  money  paid  by  us  on 
leases  twyond  date  of  dellverr- 

"Should  tbe  number  of  cattle  delivered  by  us  to 
thesald  Edward  IS.  UcOillin  exceed  twelve  thou- 
sand and  five  hundred  head,  thesald  Edward  M.  Mo- 
Otllln  Is  to  pay  us  in  cash  the  sum  of  twenty-flve 
doUars  per  head  fr)r  such  excess.  In  addition  to  tbe 
other  consideration  herein  provided  for:  and  should 
said  number  fall  short  of  twelve  thousand  Qve  hun- 
dred bead,  we  are  to  credit  thesald  Edward  M.  Hc- 
Glllin on  the  amount  herein  provided  to  be  paid,  at 
the  rate  of  twen^-five  dollars  per  head  for  such 
deficit. 

"^be  oonslderatlon  of  four  hundred  thousand  dol- 
lais  atmve  speeiOed  Is  to  he  paid  by  the  said  Edward 
M.  HcOtllln  as  follows,  to  wit!  The  sum  of  twenty- 
flve  thousand  dollars  TMld  cac^  In  hand,  the  receipt 
whereof  la  hereby  acknowledged;  the  sum  of  seven- 
ty-five thousand  dollars  to  be  paid  July  8S,  1885,  for 
wUohtbe  said  Edward  H.  HcOUlln  Is  to  execute 
his  neffotlable  promissory  notes  of  even  date  bere- 


with,  payable  to  us  or  our  order  at  the  Fourth  Na- 
tlcnal  Bank  of  New  York  City  on  said  XSth  day  of 
July,  1885,  with  eight  per  oent  Intetest  fnim  tuite; 
Mxty-six  thousand  dollars  to  be  paid  July  1. 168t(; 
sixty-six  thousand  dollars  to  be  poid  November  1. 
1886;  for  which  said  two  last-named  amounts  tbe 
said  Edward  M.  MoGUlln  la  to  execute  his  several 
negotiable  promissory  notes  bearing  date  on  JuIt 
IS.  188S,  and  payable  to  us  or  our  order  at  the  Eourta 
National  Bank  of  New  York  City  on  said  lat  day  of 
July,  1886,  and  Istday  of  November,  1886, with  eight 
per  cent  interest  per  annum  from  date  of  said 
notes;  the  remaining  one  hundred  and  sfzty-eigbt 
thousand  dollars  is  to  t>e  paid  bytheaaid  Edward 
H.  MoOlUIn  on  the  15th  day  of  July.  1883,  as  follows, 
to  wit :  On  said  15th  day  of  July,  1S8.'>.  (he  said  Ed* 
ward  M.  HcGlllin  Is  to  convey  to  us,  the  said  Milton 
H.  Bennett  and  Robert  L.  Duoman.  by  deed  of 

Seneral  warranty,  free  and  clear  from  all  lncum> 
ranees,  taxes  and  liens  of  every  kind  and  charao- 
ter,  eighty-four  acres  of  land  lying  and  situate  In 
the  County  of  Cook  and  State  of  Illlnota  more  par- 
ticularly aescrilTed  as  belait  ia  certain  blocks  of 
Crosby's  and  othem'  subdivision  of  the  south  half 
of  section  five,  township  thlrty-pevon,  N.  R.  thir- 
teen, lying  west  of  the  Chicago.  Kock  Island  and 
Pacific  Hallway:  we,  the  said  Hilton  H.  Dennett 
and  Botiert  h.  Dunman,  hereby  covenanting  that 
the  property  herein  sold  and  conveyed  to  the  said 
Edward  M.  McGillin  Is  fre<;  and  clear  from  all  in- 
oumbraoce,  and  that  we  will  warrant  and  defend 
the  title  to  tbe  sold  cattle,  horses  and  ftock  unto 
tbe  said  Edward  H.  McOlllin,  his  heirs  and  asslRUS, 
forever;  we,  Uie  said  Milton  H.  Bennett  and  Rol)- 
ert  fj.  Dunman,  hereby  expressly  rescr^'lnii  a  ven- 
dor's Hen  on  all  the  property  herein  sold  and  con- 
veyed for  tbe  security  and  pavment  of  the  two 
amounts  of  Blxty-slx  thousand  dollars  each  herein 

Srovlded  to  tie  paid,  respectively,  on  the  Ist  day  of 
uly,  1886.  and  ttie  lat  day  of  November.  1880;  here- 
by expressly  reserving  the  right,  power  and  author- 
ity to  advertise  and  sell  any  or  all  of  said  proper- 
ty by  giving  thirty  days*  notioe  of  ibe  time  and 
place  of  suon  sale  In  some  daily  newspaper  pul»- 
(Ished  in  the  City  of  Kansas,  Jackson  Countv,  Mis- 
souri, if  sold  sums,  together  with  all  the  interest 
due  thereon,  are  not  Mdd  when  due,  according  to 
the  termaand  tenor  of  the  notes  to  beexeouted  by 
the  said  Edward  M.  UoOilUn  therefor. 

"  In  testimony  whereof,  witness  our  handa  and 
seals,  this  Uth  day  of  April.  1885. 

"Milton H.Bennett.  [SeaLJ 
"Botiert  L.  Dunman.  [Seal.j 
"I  accept  tbe  above  conveyance,  and  am  bound 
by  tbe  terms  Mid  oondltions  thereof.  Witness  mj 
himd  and  seal. 

"Edward  H.  HcOUlln.  [BeaLr 

Its  V.& 


Digitized  by  Google 


1689. 


MuGiLLis  V.  Behmbtt. 


445-454 


■nd  which  was  to  he  refuoded  by  the  dufend- 
■ot;  and  thereafter  the  latter  paid  said  rental, 
and  the  plainliflFsduly  transferred  the  lenses  to 
him.  In  the  prelimioary  negotiations  between 
the  parties,  which  resulted  inliic  cuDtract,  the 
defeudani  insisted  that  be  would  not  purchase, 
the  ranch  and  cattle  at  the  price  of  $400,000,  un- 
less the  plaintiffs  would  take  bis  Cook  Countr 
tend  at  the  sum  of  |148.000,  and  the  plainii£b 
insisted  that  they  would  not  sell  for  $400,000, 
unless  they  could  receive  about  $250,000  in 
money,  being  willing  lo  take  the  balance  of 
such  purchase  price  in  the  84  acres  of  Cook 
County  land.  Before  the  contract  was  enteretl 
into,  and  while  (be  ncfrotintions  for  it  were 
going  on,  the  plaiotlff  Bennett  visited  Chicago 
and  examined  the  Cook  County  land. 

On  these  hndings  of  fact,  the  court  found 
agaiust  the  dcfcuuiint,  and  he  made  a  motion 
to  set  aside  such  finding,  and  for  a  new  trial. 
The  motion  was  denied,  and  the  defendant  ex- 
cepted. He  then  movefl  in  arrest  of  Judgment; 
but  the  motion  was  denied,  and  he  excepted. 
The  court  theu  rendered  judgment  upon  the 
findinpa,  in  favor  of  the  plaintiffs  and  against 
the  defendant,  and  the  hitter  excepted.  There 
is  no  exception  by  the  defendant  to  any  nUing 
of  the  court  in  the  course  of  the  trial;  and  the 
only  question  oiM-'n  for  consideration  is  whether 
the  judgment  is  supported  by  the  special  find- 
ings. 

The  opinion  of  tbe  circuit  court,  held  by 
Jutl'je  J3lo<l!;ett,  accompanying  fta findings  and 
forniins  p^irt  of  the  record,  is  reported  as  Ben- 
nttt  V.  McGilhn,  28  Fed.  Rep.  411.  The  opin- 
ion stiitps  that  the  controversy  in  the  case  Is  as 
to  whether  the  plaintiffs  were  bound  to  accept 
tbe  Cook  CouDty  land  at  tbe  price  of  $168,000, 
and  make  up  in  cash  the  deficiency  in  that 
price,  or  whether  the  plninlifT.s  could  insist  that 
the  credit  for  the  $191,150  shortage  on  tbe  ca^ 
tie  should  be  appliod  Qrst  to  exiinguish  the 
payment  of  $10»,U00  to  be  made  in  Cook 
County  land,  and  then  upon  the  amount  to  be 
secured  by  tbe  $132,000  of  notes  to  fall  due  In 
July  and  November,  18S0,  thus  leaving  a  bal- 
ance of  $108,150  due  to  the  plaintiils;  and  that 
the  suit  to  recover  that  balance  was  brought 
on  tbe  ground  that,  the  defendant  having  re- 
fused to  give  his  notes,  sucb  balance  became 
at  once  a  money  demand. 

Tbe  court  took  tbe  view  that  when  the  actual 
count  of  the  cattle  showed  a  shortage  of  7,646 
bead  in  tbe  number  necessary  to  make  up  the 
12,500  tbe  defendant  might  properly  have  re- 
fused to  accept  the  property,  and  have  put  the 
plaintiffs  in  default  on  Ibeir  part  of  tbe  cod- 
tract;  huL  that  he  elected  to  accept  what  tbe 

ElaiutilTs  had  to  deliver,  and  must  be  held  to 
Bve  assented  thereby  to  sucb  leadjustmeDt  of 
the  terms  of  the  contract  as  was  made  necessa- 
ry by  tbe  changed  facts;  that  (be  contract  gave 
to  the  defendant  the  opUon  of  paying  $168,000 
of  the  purchase  money  by  conveying  the  Cook 
County  laud;  that  if  the  defendant  declined  to 
make  the  conveyance,  or  was  unable  to  give  a 
good  title,  the  $168,000  would  at  once  become 
a  money  payment,  payable  in  cash  on  tbe  ISth 
of  July,  1886:  and  that,  If  the  pblDtifFs  ddlv- 
ered  the  whole  number  of  12,500  cattle,  they 
would  be  entitled  to  the  two  notes  of  $66,000 
each,  and  also  to  a  deed  of  tbe  Cook  County 
land;  or  to  the  $168,000  in  cash  in  case  tbe 
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defendant  should  refuse,  or  be  iuable«  to  maka 

a  deed. 

The  court  was  therefore  of  opinion  that  the 
$168,000  was  to  be  treated  as  a  present  or  cash 
payment;  that  the  deficiency  in  cattle,  of 
$101,150,  being  7,646  head  at  $35  per  bead, 
which  was  to  be  credited  to  the  defendant, 
should  be  appropriated  in  liquidation  of  tbe 
cash  payment  of  $168,000,  such  credit  being 
thus  spplied  to  the  cash  payment  which  the 
defendant  would  be  called  upon  to  m.ike  in 
case  he  should  be  unable  to  make  tbe  title  at 
the  time  called  for;  that  tbe  $168,000  to  be  liq- 
uidated by  the  land  was  a  present  payment, 
whether  made  in  money  or  land;  that  It,  by 
the  terms  of  tbe  contract,  tbe  defendant  was 
entitled  to  a  credit  equal  to  or  exceeding  the 
$168,000,  that  credit  should  be  applied  thereon, 
rather  than  upon  the  deferred  payments  to  be 
evidenced  by  notes,  because  the  $168,000  was 
a  payment  down,  to  be  made  on  the  15th  of 
July,  1885;  that,  therefore,  as  $100,000  bad 
been  paid  in  cash  on  the  $400,000  purchase 
price,  leaving  $800,000  due,  a  credit  thereon 
of  the  $191,150  deficiency  in  cattle  left  due  to 
the  plaintiffs  $108,850,  for  which  amount  the 
court  held  that  the  defendant  should  have  given 
his  notes,  payable  in  July  and  November,  1886, 
with  inlerestat8  percent  per  annum;  and  that, 
as  he  declined  to  give  such  notes,  or  any  notes, 
such  balance  became  a  present  demaud,  for 
which  tbe  plaintiffs  could  sue.  It  therefore 
ordered  judgment  for  tbe  plaintiffs,  for 
$108,850,  with  interest  at  6  per  cent  from  July 
15,  1885. 

Althougli,  as  appears  by  the  bill  of  excep- 
tions, the  defendant  at  the  trial  introduced  evi- 
dence, under  the  objections  and  exceptions  of 
the  plaintiffs,  of  the  circumstances  attending 
tbe  execution  of  the  contract,  of  the  relative 
situation  of  tbe  parties,  and  of  tbe  negotiations, 
correspondence  and  interviews  between  tbem 
and  their  agents,  leading  up  to  its  execution, 
to  enable  the  court  better  to  understand  and 
construe  tbe  contract,  tbe  defendant  now  seri- 
ously alleges  as  error  the  admission  of  sucb 
parol  evidence.  The  point  Is  not  tenable.  It 
appears,  from  the  findings  of  fact,  that  the 
court  considered  the  evidence  so  introduced  by 
tbe  defendant;  and  be  cannot  now  object  to  It 

We  are  of  opinion  that  the  conclusion  of  law 
of  the  circuit  court,  from  tbe  findings  of  (act, 
was  correct.  Of  course,  tbe  credit  of  $191,190 
for  the  7,646  iiead  of  entile  deficient,  at  $25 
per  head,  was  not  intended  by  tbe  contract  to 
bo  applied  on  tbe  cash  payment  of  $25,000, 
made  April  16,  1885,  or  on  the  payment  of 
$75,000  provided  for  by  the  promissory  notes 
made  April  16.  1883,  and  due  July  25,  1885. 
The  question  of  a  shortage  in  tbe  number  of 
cattle  was  not  to  be  determined,  and  was  not 
determlDed,  before  tbe  16tb  of  July.  1885,  and 
the  contract  does  not  provide  for  repaying  any 
part  of  the  $100,000.  Therefore,  tbe  credit  of 
$191,150  could  be  applied  onlvon  tbe  $800,000 
remaining  unpaid  on  the  16tn  of  July,  1885. 
On  that  day  tbe  payment  of  $168,000  was  to 
be  made.  By  tbe  contract,  if  there  was  an  ex- 
cess of  cattle  over  13,500  bead,  tbe  payment  to 
be  made  by  tbe  defendant  on  that  day  would 
be  more  than  $168,000  (exclu-itve  of  tbs 
$133,000  payable  in  1886),  but  that  excess  woi 
to  be  paid  in  cash.  If  there  was  a  sbortatre  in 
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tbe  Dumber  of  cattle,  aod  a  credit  to  be  made 
to  tbe  defendant  therefor  on  tbc  $400,000  pur- 
«:bafle  price,  the  amount  of  that  credit  was  to 
be  made  on  the  IGth  of  July,  1885,  the  same 
day  tbe  $168,000  was  to  be  paid.  It  is  clear, 
therefore,  that  the  amount  of  Ibe  excess  was 
to  be  added  to  that  payment,  or  tbe  amount  of 
the  credit  was  to  be  deducted  therefrom.  Tbe 
p:iyment  to  be  made  on  tbe  15tb  of  July,  1885, 
would  be  greater  or  less  than  the  $168,000, 
s<i  the  number  of  cattle  exceeded  or  fell  short 
of  ]3.r)00  head.  The  $108,850  became  due 
July  13,  1835,  and  tbe  defcndaDt,  according  to 
the  terms  of  the  conlraci,  otisbt  then  to  have 

fiven  his  notes  therefor,  payable,  one  half  July 
,  18SC,  and  one  half  November  I,  1886.  He 
riTused  to  give  such  notes.  As  the  payments 
In  be  made  July  1,  1886,  and  November  1, 
1886,  wore  Dot  due  on  July  15,  1885.  and  a 
vendor's  lieo  was  expressly  reserved  fn  respect 
of  those  payments,  there  Is  no  solution  of  the 
problem  except  to  deduct  from  the  $191,150 
deficiencv  in  cattle  tbe  $168,000  payment  to  be 
mode  in  land  or  money,  July  16,  1885,  leaving 
$23,1.')0,  and  to  dedua  that  from  the  $183,000 
poval'le  in  I&86,  leuvins  $108,860  due  to  tlie 
pl>untiir.s,  with  interest  from  July  16, 1885,  for 
which  sum  judgment  was  had.  On  the  facts 
found,  showing  that  the  defendant  was  not 
prepared  or  able  to  deliver  to  the  plaintifTs,  on 
the  15lh  of  July,  1885.  a  deed  for  the  84  acres 
of  land  In  Cook  Couuty,  Illinois,  tbe  $168,000 
became  on  that  dny  a  cash  payment, 
nejui^ment     the  dreuit  C»urt  itc^finaed. 


1 464]  JAMES  C.  PEKXIE,  Administrator,  «tc.. 
HJf.  in  Err,, 
«. 

C.  REIS,  Treasurer  of  tbe  Policb  Life  usu 
HUI.TH  Imsurakce  Fund  of  the  City 
and  County  of  San  Francisco. 

(Seea  G  Reporter's  ad.  4BM7t.» 

Admim'oni  by  demurrer — comtruetion  cf  tPit- 
ute  not  admitted  by— fund  created  by  uia  for 
police  of^UTt  nuttf,  bp  lav>,  be  devoted  to  other 
puTpota— vetted  right— repeal  ef  Jau. 

L  AdemunreradmltsonlridlaBatlonaottaatand 
not  oonclualons  of  law. 

2.  A  demurrer  does  not  admit  that  tbe  oonatruo- 
tlon  of  a  statute  set  forth  In  tbe  pleading  de- 
murred to  is  the  correct  one,  nor  that  tbe  statute 
Impoaes  tlie  obllsatious  or  oonlen  the  lights 
which  Uie  pleading  alleges. 

a,  Where  a  statute  for  the  par  of  police  offlcen 
provided  that  two  dollars  a  month  tw  retained 
from  the  pay  of  each  officer,  for  a  fund,  aoertaln 
turn  of  wtilch  abould,  on  the  deatb  of  each  officer, 
be  paid  to  his  representatives,  sucb  fund,  until 
■uch  death,  can  be  applied  to  a  dlfleteot  purpose 
by  tbe  Leglslatureb 

^  Ther*  was  no  oontracttv  tbe  State  that  tbe  dis- 
position of  tbe  fund  should  always  continue  as 
originally  provided;  and  unlll  tbe  event  happens 
upon  wbiob  tbe  money  was  to  be  paid,  tiiere  la  no 
vested  rif bt  1b  the  leprasentatlvea  of  such  offl- 
eer  to  suob  payment. 

5.  Such  statute  having  been  repealed  before  tbe 
death  of  tbe  Intestata,  bis  expectancy  In  auofa 
tiiDd  waa  thereby  revotod,  and  Ibe  sun  daimed 
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therefrom  by  bis  representatives  waa  no  longer 
subject  to  the  provisions  of  Bucb  statute,  and 
oaaoot  be  recovered  by  tfaem. 

rNo.  1260.1 

Submitted  Bee.  »,  jm.  Deddtd  Dee.  16, 1889. 

r<(  ERROR  to  tbe  Supreme  Court  of  the  State 
of  California,  to  review  a  judgment  denying 
a  writ  of  mandate  to  compel  tbe  Treasurer  of 
San  Francisco,  California,  to  pay  to  tbe  admin- 
istrator of  a  police  officer  a  sum  of  money 
claimed  to  be  due  from  a  fund  created  under 
the  California  Act  of  April  1.  1878,  for  tbe 
benefit  of  police  officers,  and  dismiuing  tli« 
petition  for  said  writ.  Affirmed. 

Staetment      Mr.  JuttieeTUXAi  [485] 

This  case  c  ^mes  from  tbe  Supreme  Court  of 
tbe  State  of  California.  Tbe  petitioner  is  the 
administrator  of  one  Edward  A.  Ward,  de- 
ceased, who  was  a  police  officer  of  the  City  and 
County  of  San  Francisco  from  the  24th  of 
September,  1SC9,  until  his  death,  wblcb  oo 
curred  on  the  13tb  of  March,  1839. 

On  tbc  1st  of  April,  1878,  an  Act  of  the 
Legislature  of  California  was  approved,  en- 
titled "Ad  Act  to  Enable  the  Board  of  Super- 
visors of  the  City  and  Coiuity  of  San  Francisco 
to  Increase  the  Police  Force  of  said  City  and 
County,  and  Provide  for  the  Appointment, 
Regulation  and  Payment  thereof."  (Statutes 
of  California  of  1877-78.  p.  879.)  The  first 
section  of  this  Act  authorized  the  Board  of 
Supervisors  to  increase  the  existing  force  of 
tbe  police,  which  consisted  of  one  hundred 
and  fifty  members,  not  exceeding  two  hundred 
and  fifty  more,  the  whole  number  not  to  make 
In  all  more  than  four  hundred;  and  provided 
that  they  should  be  appointed  and  governed 
in  the  same  manner  as  the  then  existing  force. 
Tbe  second  section  declared  that  tbe  compcn- 
satioD  of  tbe  two  hundred  and  fifty,  or  such 
part  thereof  as  the  board  might  allow,  should 
not  exceed  $103  a  month  for  each  one.  and 
that  the  compensatloo  of  tbose  (hen  in  office 
should  continue  at  the  rate  prescribed  by  tbe 
Acts  under  which  they  were  appointed  until 
June  1,  1879.  when  tbeir  pay  should  be  fixed 
by  a  board  of  commissioners  created  under  tbe 
Act;  tbat  the  police  officers  then  In  office 
should  be  known  as  tbe  "<M  police,"  and  those 
appointed  under  the  Ad  as  the  "new  police;** 
and  that  the  officers  subsequently  appointed  to 
fill  vacancies  on  the  old  police  should  receive 
the  same  pay  as  tbe  new  police,  subject  to  the  [466] 
condition  tbat  the  treasurer  of  said  cllr  and 
county  should  "retain  from  the  pay  of  each 
police  officer  the  sum  of  two  dollars  per  monUi, 
to  be  paid  Into  a  fund  to  be  known  as  the  'Po- 
lice Life  and  Health  Insurance  Fund.' "  to  be 
administered  as  provided  in  the  Act.  Tbe 
mayor,  auditor  and  treasurer  of  the  City  and 
County  of  San  Francisco  were  constituted  a 
board  to  be  known  as  the  "Police  Life  and 
Health  Insurance  Board,"  and  required  from 
time  to  time  to  invest,  as  it  might  deem  best, 
the  moneys  of  the  Police  life  and  Health  In- 
surance Fund  in  various  designated  securities, 
to  be  held  by  the  treasurer,  subject  to  the  order 
of  tbe  board.  The  Act  declared  tbat  upon  the 
death  of  any  member  of  tbe  police  force  after 
the  first  day  of  June,  1878,  there  should  be 
iKiid,  by  the  treasurer,  out  of  tbe  said  Life  and 
Health  Insurance  Fimd,  to  bia  legal  icpresen- 
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tetive,  the  eum  of  ooe  tboustDd  dollais;  tbat 
Id  case  any  officer  should  rcaigo  from  bad 
health  or  bodily  iDflrmity,  there  abould  be 
paid  to  bim,  from  that  fuod,  the  amouDt  of 
the  priocipal  wfalcb  he  may  have  coolributed 
thereto;  and  tUat,  in  case  such  fund  abould  not 
be  sufflcieat  to  pay  tbe  demand  upon  it,  such 
demand  should  be  registered  and  paid  In  tbe 
order  of  its  reetstry,  out  of  the  funds  as  le- 
«eired.  Wara  having  been  a  police  officer 
whilst  this  Act  was  in  force,  the  administrator 
«f  hia  tttate  demanded  of  the  treasurer  the 
one  thousand  dollars  ptovided  by  it.  There 
was  in  the  treasury  at  the  time  the  sum  of  forty 
thousand  dollars.  The  treasurer  having  refused 
to  pay  tbe  demand,  tbe  administrator  applied 
to  the  supreme  court  for  a  writ  of  mandate 
tipon  bim  to  compel  its  payment.  To  tbe 
petition  for  tbat  writ  the  treasurer  demurred 
on  the  ground  that  It  did  not  state  &cts  suffl* 
cicnt  to  constitute  a  cause  of  action,  or  entitle 
the  petitioner  to  tbe  writ  of  mandate,  or  to  any 
relief  whatever;  and  that  the  Act  of  the  Leg- 
islature, passed  March  4.  1889,  entitled  "An 
Act  to  Create  a  Police  Relief,  Health  and  Life 
Insurance  and  Pension  Fund  In  the  Several 
Counties,  Cities  and  Counties,  Cities  and  Towns 
of  tbe  State,"  was  a  valid  and  constitutional  en- 
actment. (Statutes  of  California,  18^.  p.  66.) 
This  Act  creates  a  board  of  trustees  of  tbe 
police  relief  and  pension  fuod  of  tbe  police 
(M7]  oepartmeot  in  each  county,  city  and  county, 
city  or  town,  to  be  known  as  the  board  of  police 

Enaion-fund  oommiasioners;  and  provides  for 
organization  and  the  administration  of  tbe 
fond,  and  for  pensions  to  officers  over  sixty 
years  of  ege,  who  have  been  in  tbe  service 
over  twenty  years,  to  those  who  have  become 
^ysically  disabled  in  the  performance  of  their 
'duties,  and  tothe  widows  and  cliildren  of  those 
who  lose  their  lives  in  the  discharge  of  their 
duties,  and  for  the  payment  of  obtain  sums 
of  money  to  the  widows  or  cbildrea  of  tliose 
who  die  from  natural  causes  after  ten  and  less 
thao  twenty  years'  service,  and  regulates  tbe 
evidence  of^  disability;  and  that  retired  officers 
shall  report  to  tbe  chief  of  police  at  certain 
stated  periods,  and  perform  dutv  under  certain 
drcumslaneea,  and  for  the  forfdture  of  pen- 
•lona  misconduct,  and  for  the  meetings  of 
the  board,  and  prescribes  tbeir  duties  as  to  tbe 
fund. 

Sections  12  and  18  of  the  Act  are  as  follows: 

"Sbc.  12.  The  board  of  supervisors,  or 
other  governing  authority,  of  any  county,  city 
and  county,  dty  or  town,  shall,  for  the  pur- 
poses of  said  'police  relief  and  pension  fund' 
bereinbefore  mentioned,  direct  the  payment 
annually,  and  when  tbe  tax  levy  is  made,  into 
said  fund  of  the  following  moneys: 

"First.  Not  less  than  five  nor  more  than 
ten  per  centum  of  all  moneys  collected  and  re- 
ceived from  licenses  for  the  keeping  of  places 
wherein  si^tuous.  malt  ot  other  intoxicating 
UquoTS  are  sold. 

"Second.  One  half  of  all  moneys  received 
from  taxes  or  from  licenses  upon  dogs. 

"Third.  All  moneys  received  from  fines 
Imposed  upon  the  members  of  the  police  force 
of  said  couo^,  city  and  oounty,  city  or  town, 
for  Tiolatfonof  tbe  rules  lad  relations  of  the 
ixdlce  department. 
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"FourtlL  All  proceedsof  salesof  imdatmed 

propertv. 

"Fiftn.  Not  less  than  one  fourth  nor  more 
than  one  half  of  all  moneys  received  from  li- 
censes from  pawnbrokers,  biltiard-hall  keep- 
ers, second-band  dealers  and  junk  stores. 

"Sixth.    All  moneys  received  from  fines  for 
carrying  concealed  weapons. 

"Seventy.   Twenty-five  jfer  centum  of  all 
finescoUected  in  money  for  violation  of  county,  1^08] 
ctty  and  county,  city  or  town  ordinances. 

"Et^th.  All  rewards  given  or  paid  to 
members  of  such  police  force,  except  such  as 
shall  be  excepted  by  tbe  chief  of  police. 

"Ninth.  Tbe  treasurer  of  any  county,  city 
and  county,  dty  or  lowo  shall  retain  from  the 
pay  of  each  member  of  police  department  tbe 
sum  of  two  dollars  per  month,  to  be  forthwith 
paid  Into  said  police  relief  and  penrion  fund, 
and  no  other  or  further  rtfention  or  deduction 
shall  be  made  from  such  pay  for  any  other 
fund  or  purpose  whatever. 

"Sec.  18.   Ajiy  police,  life  and  health  in- 


ing  of  police  officers,  or  tbeir  life  or  health  in- 
surance, or  for  the  payment  of  a  sum  of  money 
on  their  death,  sliall  be  merged  with,  paid  into, 
and  constitute  a  partof  the  fund  created  under 
tbe  provisions  of  this  Act;  and  no  person  who 
has  resigned  or  been  dismissed  from  said  police 
department  shall  be  entitled  to  any  relief  from 
such  fuod:  Provided,  Tbat  any  person  wbo, 
within  one  year  prior  to  the  passage  of  this 
Act,  has  been  dtsmfssed  from  the  police  de- 
partment for  incompetency  or  inefficiency,  and 
which  incompetency  or  inefficiency  was  caused 
solely  by  sickness  or  disability  contracted  or 
suffered  while  in  service  as  a  member  thereof, 
and  who  has,  prior  to  s^  dismissal,  served 
for  twelve  or  more  yean  as  such  memlw, 
shall  be  entitled  to  all  (he  benefits  of  this  Act." 

The  Act  also  repealed  all  Acts  or  parts  of 
Acts  in  conflict  with*  its  provisions.  Under 
this  Act  the  treasurer  refused  to  pay  tbe  money 
demanded  by  tbe  administrator  of  Ward. 
The  Supreme  Court  of  the  State  held  tbat  this 
latter  Act  was  a  valid  law,  and  that  it  repealed 
the  former  Act,  and  denied  tbe  prayer  of  the 
petitioner  and  dismissed  the  writ. 

From  that  Judgment  the  administrator  has 
brought  the  case  to  this  court  oo  a  writ  of 
error. 

JfMfn.  AWrtd  Clark*  and  Jusea  A.  John* 

ao3  for  plaintiff  In  error: 

The  vanditv  of  a  contract  cannot  be  impaired 
by  state  legislation. 

DougloM  T.  Piki  Oo.  101  U.  8.  6T7  (25:  968); 
MeOraeken  v.  Haytoard.  43  U.  8.  2  How.  608. 
613  (11:  387,  899);  Ogdtn  v.  8aund&rt,  20  U.  S. 
12  Wheat.  218  (6:  606):  PeopU  v.  Ingertoll.  58 
N.  Y.  1;  Oooffin*  v.  Turnipteed,  1  S.  C.  80,  7 
Am.  Rep.S».  £Mf>  t.  JfoMfa,  48  Ala.  862,  20 
Am.  Rep.  288;  Voa  Baumbaeh  v.  Bade,  9  Wis 
669. 

The  Legislature.'cannot  alter  tb'e  legal  effect 
of  a  contract  or  violate  its,^bllKation. 

Sing  V.  Dedham  Bank,  15  Mass.  447;  Ohio 
a  Int.  tt  T.  Oo.  V.  J)aolt,  57  U.  S.  16  How. 
416  (14:  997):  G^eke  v.  DubufM.  86  U.  a  1 
Wall.  175(17:  620);  Eavm^/try.  IncaOourUg, 
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70  U.  8.3  Wftll.  204  {18:  88);  Thompton  v.  Lee 
County.  70  D.  S.  8  Wall.  827  (18:  177^  Miteh- 
eU  V.  Barlington.  71 U.  S.  4  Wall.  270  (l8:  850); 
Lee  County  v.  Rogen,  74  U.  8.  7  Wall.  181 
(19:  160);  Kenoshav.  Lanrnn.n  U.  8.  9  Wall. 
477  (19:  725);  Chicago  T.  BhOdtm.  76  U.  8. 

0  Wall.  55  (19:  697);  White  V.  Hart,  80  U.  8. 
18  Wall.  647  (20:  686);  0»born  v.  NichoUon, 
80  U  3.  IS  Wall.  666  (2i):  693);  Oleott  T.  BtM-: 
88  U.  S.  16  Wall.  678  (21:  382);  Bdj/w  f,  Tabb, 
85  U.  8.  18  Wall.  546  (21:  757). 

If  the  law  Is  so  clisDeed  that  the  means  of 
enfordDg  it  are  materially  impaired,  the  obli- 
gation of  the  contract  no  longer  remains  the 
ume. 

Bronton  v.  Einzie,  42  U.  8. 1  How.  811  (II: 
J48);  McOracken  v.  Hayward,  48  U.  8.  2  How. 
612  (11:  399);  Oantly't  Leuee  v.  Emng,  44  U. 
8.  3  How.  717  (11:  798);  Garran  v.  Arkantai, 
66  U.  8.  15"  How.  804  (14:  706);  Buti  v.  Mut- 
eatine,  75  U.  S.  8  WaU.  688  (19:  494);  Walker 
T.  WhitOead,  88  U.  S.  16  WaU.  314  (21:  357); 
Oleott  v.6upn.e3V.  8. 16Wall.  678(21:  382); 
Ounnr.  Barry,  83  U.  8.  15  Wall.  623(21: 
215):  Jaekton  v.  Lamphire,  28  U.  8.  8  Pet.  280 
(7:  679);  Qreen  v.  Biddle,  21  U.  8.  8  Wheat. 

1  (5:  547);  Edward*  v.  Keanss,  96  U.  8.  601 
ai:  797);  Tat/tor  7.  Steam*,  18  GratL  344; 
Jietitt  T.  Bank,  14  Uias.  518;  Fon  Baumbach 
V.  Bade.  9  Wis.  559. 

Tliesc  balaiy  rights  have  been  always  en- 
forced. 

PeopU-v.  Smyth,  28  Cal.  28;  Peopfo  v.  Oul- 
ten.  Id.  61;  Dolan  v.  Mayor,  68  N.  T.  274; 
MoVeany  v.  Mayor,  80  N.  Y.  186;  Fitznm- 
tiuma  V.  Brooklyn,  102  N.  Y.  586;  .ilndi-fua 
V.  Portland,  79  Me.  484,  JfieAofo  v.  Maclean, 
101  N.  Y.  626;  Andrewi  v.  ZVn^,  77  Me. 
231;  Rule  v.  Tart.  88  Kan.  765;  Shaw  v. 
Fima  County  (Am.)  18  Pac  276;  People  v. 
/*<?«er,  63  Cal.  127;  Carroll  v.  Sidtentltaler, 

87  Cal.  195. 

The  Act  of  March  4th,  1889.  deprives  the 
gaintifl  of  property  wilhoat  due  process  of 

Tliis  fond  b  a  trast  fund  created  by  law  for 
the  uses  and  objects  stated  In  the  creative  Act, 
and  it  ceaBes  to  be  applicable  to  any  other 
purpose. 

P&mle  T.  Brook*.  16  Cal.  86;  Babeoek 
MidtOeton,  20  Cal.  669;  Oregon  T.  Pragg.Zl 
Cal.  119;  Jfevada  Btnk  v.  Steinmitt,  64  Cal. 
816;  Meyer  v.  Porter,  65  Cal.  89. 

The  Act  of  March  4. 18tt9,  impairs  the  obli 
cation  of  our  contract  with  respondent,  and 
uiereby  Tiolates  article  1.  aectfon  10,  of  the 
Federal  Constitution. 

Ckm.  T.  Wetherbee,  105  Mass.  149;  Brady  v. 
King.  53  Cal.  45;  PeopU  Lynch,  61  Cal.  16; 
Kelly  V.  i^um'n^.  76Cal,  811;  Hvtsonv.  Wood- 
bridge  Proteetum  Diit.  79  Cal.  00;  Floyd  v. 
^ndim,  54  Cal.  45;  Wolff  v.  New  Orlean*, 
103  D.  3.  867  (28:  399);  C/tae  Clian  Ping  t. 
U.  8.  180  U.  8.  681  (32:  1068);  Oakland  Pav- 
ing Co,  V.  Baratow,  79  Cal.  45;  U.  8.  v.  Rei- 
finger.  126  U.  8.  898  (83:  480);  Teck  v.  Ander- 
tan,  67  Cal  361;  BoMf  t.  U.  S  116  U.  8.  686- 

88  <29:  758).' 

ilmr*,  Da/oi*  Louderba^hoA  W.  W.  Mor- 
row* for  defendant  in  error: 

The  provision  In  the  former  Act,  the  Act  of 
April  Ut.  1878,  that  upon  the  death  of  a  police 
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officer  the  treasurer  shall  pay  one  thousand 
dollars  to  his  legal  represeotatlves,  does  not 
create  a  vested  ri^ht  or  property,  and  thereforo 
does  not  fall  withm  thej>">t^tioD  of  that  pn^ 
Tision  of  the  National  Constitution  that  a  per- 
son shall  not  be  deprived  of  his  property  witlH 
out  due  process  of  law. 

RandaU  v.  Kreiger,  90  U.  8.  28  Wall.  14» 
(28:  126);  Brenham  v.  &ory,  89  Cal.  186;  B» 
Lawrence,  1  Redf.  810;  Merrill  v.  Sherburne, 
I  N.  H.  214;  Ouerin  v.  Moore.  25  Minn.  464, 
465;  Wallace  v.  Beddiek,  119  HI.  151,  6  West. 
Rep.  760;  Morrison  v.  Rice,  85  Minn.  486. 

It  Is  like  the  wife's  right  to  dower,  which 
does  not  vest  till  death  of  husband.  Prior 
thereto  it  may  be  changed  or  destroyed  by 
legislation. 

Re  Lawrence,  1  Redf.  810;  Merrill  v.  Sher- 
burne, 1  N.  H.  314;  Barbour  v,  Barbour,  4^ 
Me.  13,14;  Mageev.  Zounf,  40  Miss.  169.170; 
Ouerin  v.  Moore,  26  Mfnn.  464, 465;  Randall  v. 
Kreiger.  90  U.  8.  28  WaD.  148  (28:  136);  Boya 
V.  Harriton.  86  Ala.  58cf;  Ware  t.  Oteena^  49 
Ala.  N.  B.  212;  Bennett  v.  Bofma,  51  Wll. 
257;  Morrison  v.  Rice,  supra. 

Till  the  payment  of  tlie  price,  Congress  may 
withdraw  the  public  lands  from  entry  or  sale. 

Hale  V.  Oaines,  63  U.  8.  22  How.  144  (l6t 
264);  People  v.  Shearer,  30  Cal.  645;  Mutton  t. 
FH^ie.  87  Cal.  475;  Southern  Pac.  R.  Go.w. 
Qarcia,  64  Cal.  515. 

Officers'  emoluments,  salaries,  pensions  and 
incidents  are  not  contracts  within  those  provis- 
ions of  the  Constiiution  of  the  United  States 
and  of  the  State  of  California  which  prohibit 
legislation  Impairing  the  obligation  of  contracts. 

State  v.  Dews,  R.  M.  Charlton's  Rep.  (Ga.> 
400,  401;  Milter  v.  Kister,  68  Cal.  144;  Butler 
V-  Pennsylvania.  51  U.  8.  10  How.  4l6  (13: 
478);  Com.  v.  Mann  5  Walts*  S.  418;  Com. 
V.  Bacon,  6  Serg.  &  R.  22;  Dartmouth  rollege 
V.  Woodvard,  17  U.  8.  4  Wheat.  618,  620 
(4:  629,  667);-  Connor  v.  N.  T.  2  Sandf.  879; 
(ktffln  T.  State,  7  Ind.  157;  Oonnor  v.  Mayor,  S 
N.  Y.  285;  Benford  v.  Oib*on,  15  Ala.  934; 
Koontzv,  FYanklin  County,  78  Pa.  157;  Coant]^ 
Comrs.  V.  Jones,  18  Minn.  202;  Williams  v. 
Keirport,  12  Bush  (Ky.)438;  Stftte\.  Douglat, 
20  Wis.  432;  Alexander  v.  MeKenzie,  3  8.  0. 
81,  93;  A'ewton  v.  Comra.  100  U.  8.  557,  553 
(26:  711):  Farrea  T.  Bridanort,  45  Conn.  195; 
Smith  V.  Mayor,  87  N.  Y.  520;  Donahue  T. 
WiU  County,  m  111,  103,  104;  Standt^ordr. 
Wingate,  2  Duvall  (Ky.)  413;  Knoup  v.  Piqua 
Bank,  1  Ohio  St.  816;  Toledo  Bank  v.  Bond, 
1  Ohio  St.  G55,  836;  Barker  v.  Pittsburg.  4  Pa. 
49;  West  River  Bridge  Co.  v.  Dix,  47  U.  8.  « 
How.  648  (12:  552). 

All  affairs  that  concern  state  policy  are  under 
immediate  control  of  the  sovereiguty  of  the 
State  through  the  legislative  department. 

People  V.  //uri6u(,  24  Mich.  63-108;  People 
V.  Aia/taiiey,  13  Mich.  490;  Park  Comra.  v. 
Common  Council,  28  Mich.  235.  236;  Barch 
V.  Bardieicke,  30  Gratt.  21;  State  v.  Hun- 
ter, 88  Kan.  57S;  StaU  v.  Ransa*  City^ 
88  Ean.  693;  Chicago  v.  Wriyht,  69  III 
826;  PeopU  v.  Draper,  16  N.  T.  654;  Mayor 
V.  State,  16  Md.  455,  450;  Police  Comrs.  t. 
St.  iMuia,  3  Bush  (Ey.)  697;  Diamond  T. 
Caih,  21  La  Ann.  309;  ^te  v.  Leovy,  31 
Ann.  586;  PeopU  T.  Draper,  25  Barb.  S44. 
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PeopU  T.  &Upard,  86  N.  T.  285;  FiureU  r. 
Srvfyepurt,  46  Conn.  196;  Cobb  t  Forttand, 
65  Ue.  888;  ^ndntM  t.  King,  77  He.  S80; 
i%t>p/«  T.  I^ineh,  61  Cal,  86. 

Public  funda  may  be  appropriated  hy  the 
Stale  to  such  public  usea  or  purpoaes  aa  it  may 
determine. 

(Jrtiuhton  T.  San  Franciteo,  42  Cal.  460;  Ex 
parte  Iteit,  64  Cal.  238;  S'tagamon  County  v. 
SprinalUld,  63  111.  70;  Aid  Society  v.  Beit,  71 
Cnl.  031;  Darlington  v.  Mayor,  81  N.  Y.  164; 
Guilford  V.  Cornell,  18  Barb.  616;  U.  8.  v. 
Baltimort  A  0.  R.  84  U.  S.  17  Wall.  882 
(21:  601);  New  Orteant  v.  Clark,  95  U.  8.  654 
(24  :  523);  Palmers.  .Am, 61  Ala.  492;  Matter 
of  Bufalo,  68  N.  Y.  171;  8taU  v.  St.  LmU 
County  Court,  34  Mo.  670;  &  Louiev.  Sfiieldt, 
62  Mo.  854;  Sinton  v.  AAhury,  41  Cal.  580; 
Hart  V.  Burnett,  15  Cal.  612;  Payne  v.  Tread- 
taeU,  16  Cal.  238;  PeopU  v.  Burr,  18  Cal.  851; 
BeaU  T.  Amador  County.  85  Cal.  632,  683;  San 
Franeigeo  v.  Canavan,  42  Cal.  658;  People  v. 
Kerr.  27  N,  Y.  189;  People  v.  Alameda  County, 
26  Cal.  649;  Litchfield  r.  Vernon,  41  N.  ¥. 
123;  People  v.  Pae/teco.  27  Cal.  200. 

[469]     Mr.  Justice  Field  delivered  the  opinion  of 
tbe  court: 

It  was  contended  la  tbe  court  below  that  this 
latter  Act  of  March  4,  1889.  violated  that  pro- 
TiatoQ  of  tbe  Constitution  .of  the  United  States, 
and  of  the  State,  which  declares  that  do  person 
aball  be  depriml  of  his  property  without  due 

groceas  of  law.  The  Supreme  Court  of  the 
tate  held  that  thia  contention  went  on  the 
theory  that  tbe  deceased  police  officer  had,  at 
tbe  time  of  his  death,  a  vested  property  riefat 
iu  the  one  thousand  dollars  of  public  money 
which  the  former  Statute  bad  directed  to  be 
paid  to  his  legal  representative  upon  his  death. 
Tbe  petitioner  now  inaists  (bat  this  statement 
of  his  contention  below  Is  erroneous;  that  he 
did  not  iben  contend  and  does  not  now  contend 
that  th<:  fund  in  the  bands  of  the  treasurer  was 
public  money,  but  private  money  accumulated 
from  the  contributions  of  tbe  members  of  the 
police  force,  and  tbat  by  Ward's  contributioutbe 
sum  claimed  became,  on  hisdcatb, — like  money 
due  on  a  life  insurance  policy. — property  of  his 
estate.  Such,  at  least,  la  hU  position,  if  we 
rightly  understand  it.  Some  plausibility  is 
given  to  it  by  the  languaf^c  of  the  petition  to 
wtiich  the  treasurer  demurred.  The  petition 
alleges  that  Ward,  the  deceased,  contributed, 
out  of  his  salary  as  a  police  officer,  to  the  Police 
Life  and  Realtu  Insurance  Fund,  the  sum  of 
two  dollars  per  month  for  each  month  from 
April  1,  187s.  to  and  including  the  month  of 
March,  1H89,  and  that  the  whole  amountof  his 
oontributioD  to  tbat  fund  was  $264;  that,  upon 
his  death,  there  was  due  to  the  petitioner,  as 
the  legal  represeotatiTe  of  Ward,  the  sum  of 
one  thousand  dollars,  payable  out  of  tbat  fund; 
that  It  was  the  duty  of  the  treasurer  of  tbat 
fund  to  pay  it;  and  that  there  was  in  his  pos- 
K-asioD,  at  tbe  time,  forty  thousand  dollars 
applicable  to  its  payment. 

The  petitiooer  now  contends  that  these  sev* 
eral  allegations  are  to  be  taken  as  literally 
true,  from  the  fact  tbat  tbe  treasurer  demurred 
to  tbe  petition.  But  a  demurrer  adipiia  only 
[470]  allegations  of  factand  notcoodusionsof  law. 
When,  tberef  ore,  a  plaintiff  relies  for  recovery 

m  V.  & 


upon  compliauce  with  the  provisions  of  a 
statute,  and  attempts  to  set  forth  conformity 
with  them,  the  court  will  look  to  that  statute 
and  take  the  allegations  as  1 1  tended  to  meet 
its  provisions,  notwithstanding  the  inaccuracy 
of  any  statement  respecting  them.  If  the 
pleading  misstates  the  effect  and  purpose  of 
the  statute  upon  which  the  par^  relies,  the  ad* 
verse  party,  in  demurring  to  such  pleading, 
does  not  admit  the  correctness  of  the  con- 
struction, or  tbat  tbe  statute  imposes  tbe  obll- 
gatioiu  or  confera  the  rights  which  the  party 
alleges.  Dillon  v.  Barnard.  88  U.  S.  21  Wall. 
480,  437  (22:  673,  676].  Notwithstanding, 
therefore,  m  this  case,  the  petitioner  avers  that 
tbe  deceased  police  officer  contributed  out  of 
his  salary  two  dollars  a  month,  pursuant  to 
tbe  law  in  question,  and,  in  sul^tance,  that 
the  fund  which  was  to  pay  the  one  thousand 
dollars  claimed  was  created  out  of  like  coutri- 
butioDs  of  tbe  members  of  the  police,  the 
court,  looking  to  the  Statute,  aees  tbat.  in  point 
of  fact,  no  money  was  contributed  by  the  po- 
lice officer  out  of  his  salary,  but  that  the  money 
which  went  into  that  fund  under  the  Act  of 
April  1, 1878,  was  money  from  the  Sute  re- 
tained in  its  possession  for  tbe  creation  of  thia 
very  fund,  the  balance—one  hundred  dollars- 
being  the  only  compensation  paid  to  the  polico 
officer.  Though  called  part  of  the  officer's 
compeDsation,  he  never  received  it  or  controlled 
it,  Dor  oould  he  preveot  its  appropriation  to 
the  fund  fn  quesuon.  He  had  no  such  power 
of  disposition  over  it  as  always  accompanies 
ownership  of  property.  The  Statute,  in  l^gal 
effect,  says  that  the  police  officer  shall  receive 
aa  compensation,  each  month,  not  exceeding 
one  hundred  dollars,  or  such  sum  as  may  t« 
fixed  after  June  1.  1879,  by  s  board  of  com- 
missioners created  under  the  Act,  and  that,  in 
addition  thereto,  tbe  State  will  create  a  fund 
by  appropriating  two  dollars  each  month  for 
tbat  purpose,  from  which,  upon  his  resi^DHtion 
for  bad  health  or  bodily  infirmity,  or  di8mi>«sal 
for  mere  Incompetency  not  coupled  with  any 
offense  arraiost  the  laws  of  the  State,  a  certain 
sum  shall  be  paid  to  him,  and,  upon  his  death, 
a  certain  sum  shall  go  to  his  legal  lepresenta* 
tive. 

Being  a  fund  raised  In  that  way,  it  was  en- 
tirely at  the  disposal  of  the  government,  until, 
by  the  happening  of  one  of  the  events  stated— 
the  resignation,  dismissal  or  death  of  the  offi- 
cer—the right  to  the  specific  sum  promised 
became  vested  in  the  officer  or  his  tepresenta- 
tive.  It  requires  no  argument  or  citation  of 
authorities  to  show  that,  in  making  a  disposi- 
tion of  a  fund  of  that  character,  previous  to 
the  bappeniofi  of  one  of  the  events  mentioned, 
tbe  State  Impaired  no  absolute  right  of  prop- 
erty in  the  police  officer.  The  direction  of  the 
State,  tbat  tbe  fund  should  be  me  for  the  ben- 
efit of  the  police  officer  or  his  representative, 
under  certdn  conditions,  was  subject  to  change 
or  revocation  at  any  time,  at  the  will  of  toe 
Legislature.  There  was  no  contract  on  the 
part  of  the  State  tbat  its  disposition  ahould  al- 
ways continue  asoriginally  provided.  Until  the 
particular  event  should  happen  upon  which  tbe 
money  or  a  part  of  It  was  to  be  paid,  there 
was  no  vested  rigid  In  the  officer  to  such  pay- 
ment. His  iaterest  In  the  fund  was,  until  then, 
a  men  expectancy  created  by  the  law,  and  U* 
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able  to  bo  revoked  or  destroyed  bv  the  same 
autborit;-.  The  law  of  April  1,  1878,  baviog 
beeo  repealed  before  the  death  of  the  inteaLate, 
bis  expectancy  became  impossible  of  lealiza- 
tioD:  the  money  which  was  to  pay  the  amount 
claimed  had  been  previously  transferred  and 
minpled  with  another  fund/and  was  do  longer 
subject  to  the  provisions  of  that  Act  Such 
being  the  nature  of  the  hitestate's  interest  in 
the  umd  provided  by  the  Law  of  1676,  there 
was  no  right  of  property  in  him  of  which  he 
or  his  rcprcsentaiive  has  been  deprived. 

If  the  two  dollars  a  month,  retained  out  of 
(he  alleged  compensation  of  the  police  officer, 
had  been  in  fact  paid  to  him,  and  thus  become 
subject  to  bis  absolute  control,  and  after  such 
payment  he  had  been  induced  to  contribute  it 
each  month  to  a  fund  on  condition  that,  upon 
his  death,  a  thousand  dollars  should  be  paid 
out  of  it  to  bis  representative,  a  different  ques- 
tion would  have  been  raised  with  respect  to 
the  disposition  of  the  fund,  or  at  least  of  the 
amount  of  the  decedent's  contribution  to  It 
Upon  such  a  question  we  are  not  required  to 
express  any  opinion.  It  is  sufficient  that  the 
two  dollars  retained  from  the  police  officer 
each  month,  though  called  in  the  law  a  part 
of  his  compensation,  were,  in  fact,  an  appro- 
4*2 1  priation  of  that  amount  by  the  State  each 
'  month  to  the  creation  of  a  fund  for  the  benefit 
of  the  police  officers  named  in  tbat  law.  and, 
until  used  for  the  purposes  designed,  could  be 
transferred  to  other  piirtiea  and  applied  to  dif- 
fcreot  purposes  by  the  Lcgialatnie. 
Judffment  (Harmed, 


R.  H.  PAUL,  Appt., 

V. 

HENRY  B.  CULLUM.- 
(See  S.  0.  Reporter's  ed.  636-558.) 

J\irtner^tip—ie?i'iigpartn€r— profits  and  torn* — 
pmter  partner  to  assign  paHturahip  amt* 
for  hen^i  of  erediton—agen^. 

L  Hie  eontrlbuUoa  of  moner  or  property  tv 
an  locomlnv  partner  is  not  eveotlal  to  the  crea- 
tion of  a  portnerehip.  It  to  competent  for  the 
prior  partners,  in  conBfderation  of  tbe  new  part- 
ner undertaking  tbe  entire  obarse  aod  control  of 
tbe  business  of  the  company,  to  gin  bim  an  to- 
terest  osptirtnerlotiiepropertjrwblob  totooon- 
Btitiitc.  at  the  outset,  tbe  whole  oapltid  u  a  part- 
nership. 

S.  Onewboisto  receive  a  certain  abare  of  the  prof- 
its and  bear  m  like  sbare  of  the  Iosbbs  Id  the 
bualnees  of  aeliiaff  roods  of  a  firm  to  a  partner. 

1.  A  partner  to  whom  to  committed  the  entire 
direction  andsupervtolon  of  tbe  partoerahtp  prop- 
erty can.  in  a  senerBl  asslffDmeot  of  tbe  partner- 
ship effects  for  the  l>eneflt  of  tbe  flrm  creditors, 
represent  another  partner  who  baa  expreasly 
authorize  him  to  tMirgaln,  sell,  bypotbecate,  and 
Id  every  way  deal  with  tbe  partnenblp  proper^. 
Such  assignment  executed  by  him  binds  tbe  other 
partner. 

[No.  107.] 

ArgvadN(>v.lS,lJ^lS89.  Ded^  Dec.  IB,  1889. 

APPEAL  from  a  Judgment  of  the  Supreme 
Court  of  the  Tenitory  of  Arizona,  affirm- 
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irg  a  judgment  of  a  District  Court  of  that  Ter- 
ritory in  favor  of  plaintiff  in  an  action  of  i»- 
plevfn.  Affirmed. 

The  facts  are  stated  in  the  opiQlon. 

Metan.  W.  HaJlett  Phillipa  and  Ber^. 
Morgan,  for  appellant: 

Harlow  bad  no  Interest  in  the  stock  from 
tbe  fact  tbat  he  waa  to  sbare  profits  and  losses, 
as  there  were  no  profits  to  share  and  the  buai- 
neaa  was  terminated  by  the  assignment. 

manehard  t.  Ooolidin,  33  Pick.  101;  Alfan 
V.  DeLa  Torre.  24  Week.  Rep.  610. 

Whether  the  agreement  constituted  a  part- 
nership in  tbe  stock  Is  a  question  of  construc- 
tion, and  therefore  one  of  law. 

Kingsburt/j.  Tharp,  61  Mich.  216. 

Sharing  profit  and  lou  ia  not  proof  of  part- 
nership in  stock. 

Donnell  v.  Harahe,  07  Mo.  170;  Clifton  v.  HoW' 
ard,  89  Mo.  192. 

The  agreement  looked  merely  to  the  futnra 
assnciaiioo,  and  until  then  no  interast  in  the 
new  associate  accrued. 

Drennan  v.  London  Amurance  Co.  113  U.  S. 
SI  (38:010);  London  Auuranet  Co.  v.  Drennan, 
116  U.  3.  461  (39:688). 

Tbe  power  of  attorney  to  C.  E.  Harlow 
does  not  purport  to  empower  Harlow  to  per- 
form any  partnership  act  for  Lord,  much  less 
such  an  act  as  tbe  assignment  in  question.  For  . 
this  a  special  authorization  was  necessary. 

Wootdridgev.  irving,  23  Fed.  Rep.  676;  Hook 
y.  Stone.  84  Mo.  820;lFeIbi  v.  March,  8QN.  T. 
844:  Palmer  v.  Myer$,  48  Barb.  611.. 

While  the  partner  who  did  not  join  in  tbe 
assignment  may  ratify  it,  such  ratification  can- 
not relate  back  BO  as  to  invalidate  intervening 
attachments. 

HoUand  v.  Drake.  30  Ohio  St  445;  Stein  t 
La  Dow,  18  Minn.  413. 

Mr.  Laelen  Blrdeeye*  for  appellee: 

An  assignee  for  the  benefit  of  creditors  can 
maintain  an  action  in  his  individual  character 
to  recover  a  claim  due  the  assignor.  He  is  not 
required  to  sue  as  trustee. 

Ogden  v.  Prentice,  33  Barb.  160:  Richardson 
T.  Mead,  37  Barb.  ITS^iBufarA  Plank  Boad  Co. 
V.  Vawjhan,  14  N.  Y.  646.  655;  Merritt  t. 
Seaman,  6  N.  T.  168;  Maries.  (JarrMon,  88 N. 
Y.  14,  30;  Wattrn  R.  Co.  t.  liolan,  48  N.  Y. 
S18:  Litchfield  y.  Flint,  104  N.  Y.  543;  StiU- 
mil  V.  Carpenter  62  N.  Y.  680;  Beert  t. 
Shannon,  73  N.  Y.  392;  Thompaon  y.  Whit- 
mar$h.  100  N.  Y.  35;  BwJcland  v  QaUup,  100 
N.  Y.  453;  Bingham  t.  MaHnc  Bank,  118 
N.  Y.  661. 

Mr  Jvstice  Hurlu  delivered  the  oploioa  |045| 
of  the  court: 

Id  an  action  brought  in  a  District  Court  of  the 
Territory  of  Arizona,  by  Q.  H.  Thompson 
against  C.  H.  Lord  asd  W.  W.  Williams, 
partners  under  tbe  name  of  Lord  A  WUIiama. 
an  attncfament  was  sued  out,  October  38, 1881. 
and  levied  b^  tbe  sheriff,  the  present  appellant, 
upon  "certam  goods,  wares  and  merchandise, 
being  the  entire  stock  of  Lord  &  WllUams.* 
H.  B.  CuUum.  claiming  to  be  tbe  owner  of  the 
property  at  tbe  time  the  attachment  was  levied, 
brought  this  action  against  tbe  sheriff  to  r»- 
cover  posscKlon  therera,  or  Its  nlue,  in  case 
delivery  could  not  be  had.  The  answer  put  In 
Issue  the  plalntifrs  ownenhip  ct  tbe  goods,  and 
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averred  tbat,  when  takco  under  the  attach- 
urat,  they  were  owned  by  and  is  poaaewioa  of 
Lord  &  willisDU.  The  pleadicgs,  therefoie, 
ntiaed  the  qoestloa  of  the  oimenhip  of  the 
goods  attached. 

The  district  oourt  made  Ihe  following  find- 
ing of  facts: 

"1.  That  on  the  95th  day  of  October.  A.  D. 
1881,  at  the  Citj  of  Tucson.  Charlea  H.  Lord, 
W.  W.  Williams  and  C.  £.  Harlow,  then,  and 
for  several  montlis  before  that  doie,  compoalDg 
the  mercaotile  firm  of  horA  A  Williams  Com- 
pany, and  exclusively  eofraged  in  general  oom- 
menw  budnesa,  Tlx. ,  buying  and  lelUng  goods, 
being  tnaolTent,  made  ana  executed  u  aucb 
firm  a  general  assignment  of  nil  their  property, 
not  exempt  from  execution,  for  the  equal  bene- 
fit of  all  their  creditors,  to  Henr^  B.  CuUum. 
the  plaintiff,  and  tbat  the  plointlff  immediately 
accepted  said  assignment  and  took  poasessioo  of 
the  property  conveyed  by  it.  indudiog  the 
property  mentioned  In  the  complaint,  which 
property  waa  a  portion  of  the  property  of  the 
taid  Lord  &  Williams  Company  at  the  time  of 
the  ofsisnment.  The  assignment  was  executed 
in  the  firm  name  bv  W.  W.  Wllliama.and  also 
eigned  by  said  Williams  and  said  Harlow  in- 
dividually, and  by  the  said  Lord  by  his  at- 
torney, the  laid  C.  £.  Harlow,  the  aald 
Hftiiow  thai  holding  a  general  power  of  attor- 
ney from  falm,  and  the  said  Lord  being  then 
absent  from  Uie  Territory,  and  tick,  and  his 
[546]  whereabouts  being  entirely  unknown  at  that 
time  to  his  partners  and  family,  though  every 
reasonable  effort  had  been  made  to  discover  it, 
and  that  said  aadgnmeot  was  ratified  and  ap- 
proved by  said  Lord  at  the  earliest  oppor- 
tunity. 

"2.  That  on  the  aald  SStfaday  of  October,  A. 
D.  1881.  and  for  a  long  time  previous  thereto, 
at  laid  city,  the  said  Charles  H.  Lord  and  W. 
W.  Williams  were  coparloera  in  the  banking 
busioeaa  and  in  dealing  in  live  stock  under  tbe 
firm  name  of  Lord  &  Williams;  tbat  on  aald 
last  mentioned  day  tbe  said  firm  of  Lord  & 
Williama,  being  then  insolvent,  made  and  ex- 
ecuted a  genenu  aasignment  of  all  its  proper^, 
not  exempt  from  execution,  for  the  general 
benefit  of  all  its  creditors,  to  the  said  Henry  B. 
Oullum,  who  thereupon  immediately  entered 
upon  the  possession  of  the  same  and  accepted 
tbe  trust.  Said  assignment  waa  executed  in  the 
firm  name  Xry  aald  Williams,  and  also  signed  by 
bim.  Indiviclnally,  and  by  said  Harlow,  as 
Lord's  attorney  in  fact. 

"8.  That  said  assignments  were  made  In 
good  faith  by  the  said  firms  respectively,  and 
that  at  tbe  time  of  making  the  same  the  as- 
aignors  bad  full  confidence  In  the  ability  and 
Integrity  of  aald  Henry  B.  Cnllum. 

"4  That  on  tbe  38th  day  of  October,  A.  D. 
1881.  one  0.  Howard  Thompson  commenced 
a  suit  in  this  court  against  tbe  said  Lord  & 
Williams,  and  sued  out  an  attachment  therein 
against  the  property  of  the  said  Lord  &  Will- 
ioins,  and  maced  the  same  In  the  hands  of  the 
defendant.  Robert  H.  Paul,  who  was  then  tbe 
•berlfl  ot  Pima  County  aforesaid;  and  the  raid 
Fmul,  daifflinc  that  tbe  aaid  goods  and  property 
in  the  complaiDt  mentlooed  and  described  were 
then  the  property  at  the  said  Lord  &  Williams, 
and  not  the  propor^  of  OuUiin,  the  pUdntifl, 
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seized  and  attached  the  same  on  October  88, 
1881.  and  held  the  same  untO  replevied  in  this 

suit. 

"&,  That  at  the  time  the  property  waa  so 
aeized  and  attached  it  was  tbe  property  of  the 
plaintiff,  and  not  mbject  to  ■och  lettiue  w 
attachment. 

"6.  ThatlUTalue  was$85,000." 

Tbe  plaintiff  having  taken  tbe  property  into 
possesion,  the  Judgment  was  that  be  retain 
possession  and  recover  his  costs.  Tbat  judg* 
ment  was  affirmed  by  the  Supreme  Court  of 
the  Territory,  the  record  in  that  case  contain- 
ing on  agreed  "statement  on  appeal,"  upon 
which,  In  connection  with  the  finding  of  facts, 
tbe  case  was  beard  nnd  determioed  in  that 
court. 

The  appellant  contends  that  there  was  no 
evidence  to  the  record  of  an  assignment  by  Lord 
&  Williams,  and  ioaista  that  the  second  para- 
graph of  tbe  finding  of  facts  could  only  have 
reference  to  tbe  assignment  made,  on  the  SStb 
of  October,  1881,  by  the  Lord  &  Willtnms 
Company.  But  the  finding  plainly  imports 
tbat  there  were  two  assignments  to  Cullum  on 
tbe  same  day,  one  by  the  Lord  &  Williams 
Company,  and  the  other  by  Lord  &  Williams. 
The  absence  from  Ihe  record,  aa  prepared  for 
tbe  Supreme  Court  of  the  Territory,  of  the 
deed  of  assignment  by  Lord  &  Williams — if 
any  such  deed  was  executed— Is  explained  by 
the  fact  that  tbe  real  contest  between  the  parti^ 
was  in  respect  to  the  assignment  In  tbe  name  of 
the  Lord  &  Williams  Company  for  the  twneflt 
of  its  creditors.  But  It  is  not  essential  in  this 
case  to  inquire  whether  an  assi^ment  waa 
made  by  the  firm  of  Lord  Ht  Williams  as  dis- 
tinguished from  tbe  Lord  ^Williams  Company; 
for  it  Is  not  claimed  tbat  the  goods  seized  under 
tbe  atlBchmeot  were  embraced  by  any  other 
assignment  than  tbe  one  made  by  tbe  latter 
firm. 

It  appears  tbatprior  to  March  1, 1881.  C.  H 
Lord  andW.W.WiUiamswereenmiged  as  part- 
ners, under  tbe  strle  of  Lord  &  Williams,  In 
the  buying  and  selling  of  goods,  as  well  as  in 
the  business  of  banking.  The  latter  business 
was  kept  distinct  from  the  former,  although 
both  were  carried  on  in  the  same  building. 

On  the  day  lost  named  tbe  foOowing  written 
agreement  ms  enteral  Into  between  the  parties 
signing  it: 

•Tncioo,  A.  T..  March  lot,  1881. 
"Tbla  agreement,  entered  Into  br  and 
between  Lord  and  Williams  and  C.  E.  Harlow, 
all  of  Tucson,  Arizona  Territory,  witnesseth: 
That  the  said  Lord  and  Williams  have  this  dav 
and  date  taken  into  partnership  the  said  C.  £. 
Harlow  under  tbe  following  conditions:  They 
agree  that  an  Inventory  of  udr  itock  of  mer- 
chandise shall  betaken  under  the  aupervlaton  of 
said  Harlow  and  after  Its  value  shall  be  agreed 
upon  by  the  parties  ioteresied  the  same  shall 
be  tum'ed  over  and  delivered  tothesaid  Harlow 
as  a  capital  stock,  to  be  sold  with  bis  entire 
direction  and  supervision  under  the  name  and 
sule  of  Lord  &  Williama  Company  for  the  term 
of  one  year  from  the  date  of  this  agreement 
Tbe  aoid  Harlow  shall  attend  to  all  the  buainees 
of  tbe  new  concern, aucb  as  the  payment  of 
debts,  empl(^ment  of  help,  purchase  of  goods, 
paymeiit  of  loine,  and  all  ezpenaea  attending 
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tbe  proper  and  legitimate  carrj  iog  od  of  tbe 
businesft ;  sball  open  a  new  set  of  books,  in 
wbicb  8  complete  and  true  exhibit  of  tbe  busi- 
ness shall  be  kept,  and  always  opeo  to  tbe 
paitlue  ioicrested  for  ioBpection;  sball,  as  far  as 
possible,  do  a  casb  business;  shall  remit  money 
to  pay  debts  incurred  as  fast  as  tbe  same  may 
be  realized  from  sales;  shall  not  sign,  indorse 
or  oegotiate  any  notn,  bonds  or  agreements 
using  tbe  new  nrm  name  unless  strictly  in  con-: 
nectfoD  with  tbe  business  of  the  bouse,  and  only 
then  after  consultation  with  one  or  both  tbe 
other  members  of  the  firm;  shall  cause,  at  the 
end  of  encb  month,  an  exhibit  to  be  made  of 
the  GonditioD  of  the  firm  in  the  shape  of  a 
balance-sheet;  and  finally,  every  six  months 
shall  cause  an  inventory  to  be  taVen  of  all  tbe 
property  and  the  books  balanced,  after  which 
any  profit  tbere  may  be  shall  be  divided  as  fol- 
lows: Tbe  said  Lord  and  Williams  Eball  have 
eight  tenths  of  the  same,  and  tbe  said  Harlow 
two  tenths  of  the  same.  In  case  of  loss,  the 
aame  ratio  shall  prevail  in  sharing  the  same. 
In  this  contract  it  la  distinctly  understood  by 
the  parties  Interested  that  the  partnership  only 
perteins  to  that  of  merchandising,  and  has  no 
connection  in  any  shape  or  manner  with  any 
business  the  said  Lord  and  Williams  may  have 
j(rfntly  or  severally  outside.  Any  trade  or  busi- 
ness tbey  may  be  able  to  direct  to  tbe  new  con- 
cern they  shall  do  so,  any  profits  to  be  derived 
from  same  to  be  considered  identical  with  those 
arising  from  business  with  other  parties.  They, 
however,  sball  have  at  cost  price  any  mer- 
chandise tbey  may  need  or  require  for  their  own 
individual  account.  In  casesaid  Harlow  shall 
add  any  cash  to  the  capital  stock  be  shall  re- 
ceive for  same  ten  per  cent  interest  per  year, 
which  amount  shall  be  charged  to  the  general 
ezchango  and  Interest  account. 

"C.  H.  Lord. 
"W.  W.  Williams, 
"a  £.  Harlow." 

The  goods  whose  ownership  Is  herein  In- 
volvcd  constituted  a  part  of  the  stock  of  mer- 
chandise referred  to  m  the  above  agreement. 
Nevertheless,  appellant  contends  tbey  were 
liable  to  be  taken  under  the  attachment  sued 
out  by  Thompson  against  the  property  of  Lord 
&  Williams. 

This  contention  rests.  In  part,  uptm  the  as- 
sumption that  tbe  agreement  of  March  1, 1881, 
did  not  work  a  cbunge  in  the  ownership  of  the 
goods,  or  establish  apartnenthip  between  Lord 
and  Williams  and  Harlow,  orpass  any  interest 
whatever  in  the  property  to  Harlow;  but  consti- 
tuted the  latter  simply  an  agent  for  tbe  other 
parties  In  respect  to  their  mercantile  business,- 
thereaflerto  be  carried  on  under  tbe  name  of  the 
Lord  &  Williams  Company,  as  distinguished 
from  their  banking  business,  to  be  carried 
on,  as  before,  under  tbe  name  of  Lord  &  Will- 
iams.   It  is,  conaequentlv,  insisted  that  tiie 

rds  levied  upon  Iwongea  to  the  firm  of  Lord 
Williams  at  the  time  the  attachment  was 
levied. 

The  words  of  the  agreement  forbid  such  an 
Interpretation  of  it«  proviaionfl.  The  only  fact 
tending  to  support  reposition  of  appellant  is, 
that  Harlow  did  not  put  any  goods  into  tbe 
new  concern,  nor  ps^  any  money  for  an  in- 
teest  in  the  property,  or  for  the  privilc^  of 
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becoming  a  partner  with  Lord  &  Williams  in 
their  mercantile  business  to  be  conducted 
under  bis  direction  and  supervision.  But 
that  is  not  a  controlling  fact  in  view  of  all 
that  Is  disclosed  by  the  agreement.  Tbe  con- 
tribution by  Harlow  ot  money  or^perty  was 
not  essential  to  the  creation  of  the  partnership. 
It  is  competent  for  Lord  &  Williams,  in  con- 
sideration of  bis  undertaking  tbe  entire  cbari^c 
and  coatrol  of  the  business  of  the  Lord  &  Will- 
iams Company,  to  give  him  an  interest — though 
not  necessarily  an  equol  interest — In  tbe  prop- 
erty which  was  to  constitute,  attheoutset,  tbe 
whole  capital  of  the  partnership.  And  that  is  [560] 
what  they  did.  The  agreement.  It  will  be  ob- 
served, prescribes  the  conditions  upon  which 
Harlow  was  "taken  into  partnership"  by  Lord 
&  Williams  in  respect  to  the  property  placed  in 
his  hands  "as  a  capitHi  stock"  for  tne  Lord  & 
Williams  Company.  He  was  to  open  "a  new 
set  of  books,"  exhibiting  therein  the  business  of 
tbe  "new  concern"  or  the  "new  firm,"  the  prof- 
its of  such  business  to  be  divided,  at  stated 
periods,  upon  the  basis  of  eight  teuths  to  Lord 
and  Williams  and  two  tenths  to  Harlow,  iind 
tbe  losses  to  be  borne  in  the  same  ratio.  That 
which  Harlow  was  to  receive  when  the  hooka 
were  balanced  cannot  be  regarded  merely  as 
compensation  for  services  rendered  as  agent  or 
manager  for  Lord  and  Williams,  but  as  the 
stipulated  part  of  the  profits,  as  profits,  accru- 
ing to  him  as  a  partner  in  the  new  firm  of  tbe 
Lord  &  Williams  Company,  tbe  owner  of  the 
partnership  property.  He  became,  by  tbe 
agreement,  one  of  the  joint  owners  and  p«>s- 
sessors  of  that  property.  That  Instrument 
does  not  so  declare,  in  terms,  but  such  is  the 
necessary  implication  of  its  words. 

While,  in  the  a'bsence  of  written  stipulations 
or  other  evidence  showing  a  different  intention, 
partners  will  be  held  to  share  equally  both 
profits  and  losses,  it  is  entirely  competent  for 
them  to  determine,  as  between  themselves,  tbe 
basis  upon  which  profits  shall  be  divided  and 
losses  borne,  without  regard  to  their  respective 
contributions,  whether  of  money,  labor  or  ex- 
perience, to  the  common  stock.  Story  on  P»rt- 
nership.  ^§  23,  M.  Such  matters  are  entirely 
within  the  discretion  of  partiesabout  to  assume 
tbe  relation  of  partners.  If  anything  further 
was  needed  to  prove  that  Harlow  became  a 
partner  with,  and  not  a  mere  agent  or  employe 
for,  Lord  and  Williams  In  tneir  mercantilo 
business,  it  is  found  in  tliat  clause  of  tbe  agree- 
ment providing  that  "the  partnership  only  per^ 
tains  to  that  of  merchandising,  and  has  no  con- 
nection in  BDV  shape  or  manner  with  any 
business  the  said  Lord  and  Williams  may  have 
jointly  or  severally  outside." 

A  different  conclusion.  It  Is  contended,  ii 
required  by  the  decisions  of  this  court  in  Dren- 
nan  v.  London  Amtranee  Oo.  118  U.  S.  6t 
[38:9191,  and  landon  Atturanoe  Co,  v.  Dren- 
nan.  116  U.  S.  461,  472  [29:688].  Tbe  princi- 
pal question  in  that  case  was  whether  one  Arudt 
became,  by  virtue  of  a  certain  written  agree-  [551] 
ment,  a  member  of  an  existing  partnership, 
so  as  to  give  fatm  an  Interest  In  its  property 
within  the  meaning  of  a  contract  of  fire  In- 
surance, which  provided  that  the  policy 
should  be  void  if  the  property  Insured  "be  sold 
or  transferred,  or  any  change  takes  place  in 
^e  or  posseision  (except  dj  succession  by 
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Tcsson  of  the  death  of  tbe  insnred),  whether  by 
legal  process  or  judicial  decree,  or  voluotary 
transfer  or  conveyance." 

Wlien  tbe  case  was  first  before  this  court  it 
WHS  held  that  tbe  agreement  there  in  question 
did  not  make  Amdt  a  member  of  the  existing 

Eirtoeiship,  but  only  contemplated  his  becom- 
g  a  member  of  the  firm  at  a  future  time  and 
after  the  {lorformance  of  certain  (»}nditioDs, 
one  of  which  was  the  creation  of  an  incorpo- 
rated ccnip&ny.  It  was  observed  in  tbe  same 
cuse  that  the  parties  ex  ijidustria  excluded 
the  pcsstbilitv  oi  Arndt's  acquiring  an  inlerest 
in  or  control  over  the  property  insured  in 
advance  of  the  formation  of  such  corporation. 

When  that  case  was  brought  here  a  second 
time,  tbe  court,  after  stating  that  mere  partici- 
pation in  profits  would  not  give  an  interest  in 
tbe  property  contrary  to  the  real  intention  of 
tlie  parties,  said:  "Persons  cannot  be  made  to 
assume  the  rclatioo  of  partners  as  between 
themselves,  when  their' purpose  is  that  no  part- 
nership shall  exist.  There  is  no  reason  why 
they  may  not  enter  into  an  agreement  wberet^ 
one  of  them  shall  paitiripate  in  tbe  profits  aris- 
in^from  ihe  manngementof  particular  property 
without  his  becoming  a  narlucr  with  the  others, 
or  without  bis  acquinnj;  an  interest  In  the 
property  Itself,  so  as  to  effect  a  change  of  title." 

The  case  now  before  usisallocetber  different. 
It  cannot  be  safd  that  tbe  parties  excluded  tbe 
possibility  of  Harlow's  attfuiring  an  interest  in 
the  property.  Tbey  dirt  not  form  a  partnership 
in  whii  h,  as  between  themselves,  there  was  to 
be  a  community  of  interest  oaly  in  profits  and 
losses,  Icavinc  the  property  m  the  goods  to 
remain  in  Lord  and  Williams.  On  the  con- 
trary, the  written  agreement  shows  a  purpose 
to  put  the  goods  themselves  into  partnership, 
and  to  establish  a  community  of  propeny,  as 
well  06  a  community  of  profit  and  loss  among 
Its  several  members. 

For  the  reasons  Mated  we  are  of  opinion  that 
the  agrccm»?nt  of  March  1,  1881,  created  be- 
tween the  parties  sipningU  a  partnership  by 
the  name  of  the  Lord  &  Williams  Company, 
and  that  the  stock  of  mercbandlsetberein men- 
tioned became  tbe  property  of  such  partQcrship. 
It  results  that,  if  the  deed  of  assignment  of 
October  2-\  1881,  was  not  invalid  upon  the 
ground  ur<;ed  by  the  defendant  and  to  be  pres- 
ently adverted  to,  ibe  right  of  property  passed 
by  tbat  instrument  to  the  appellee,  for  tbe 
benefit  of  the  creditors  of  tbe  Lord  A  Williama 
Cooipanv,  before  tbe  goods  were  seized  under 
tlie  nttaclimcnt  against  the  property  of  Lord  & 
'Williams. 

Thus  fsr  we  have  assumed  that  the  deed  of 
a!'8ignment  in  question  was  executed  by  Lord. 
But  the  appellant  contends  that  it  was  void,  as 
against  TItompson,  the  plaintiff  in  the  attach- 
ment, because  not  so  executed  as  to  become  a 
valid  assignment  of  the  propeny  described  in 
it.  The  deed  was  si^pd  by  Williams  and 
Harlow,  and  by  the  Lord  &  Williams  Company. 
It  was  executed  for  Lord  by  Harlow,  as  bis 
•tturney  in  fact.  Harlow  acted  for  him  under 
a  written  authority,  dated  April  6, 1881,  which, 
among  other  tbinirs,  constituted  Harlow  attor- 
ney in  factfor  Lord, with  power  *'tobargiiin  and 
agree  for,  buy,  sell ,  mortgage,  bypolhecutc.  and 
ib  any  and  every  way  and  manner  deal  ia  and 
with  goods,  wares  and  mercbandiie,  dioses  in 
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action,  and  other  property  in  poaseaslon  or  In 
action,  and  to  make,  do  and  transact  all  and 
every  kind  of  business  of  what  nature  and  kind 
soever,  and  also  for  me  and  In  my  name,  and 
as  my  act  and  deed,  to  sign,  seal,  execute, 
deliver  and  acknowledge  sucb  deeds,  cove- 
nants, indentures,  agreements,  mortgages,  hv- 
poibecatioDS,  bottomries,  charter-parties,  bills 
of  lading,  bills,  bonds,  uotes,  receipts,  evidences 
of  debt,  releases  and  satisfactions  of  morlga^. 
Judgment  and  other  debts,  and  sucb  other  m- 
Btrumenta  in  writiog  of  whatever  kind  and 
nature  as  may  be  necessaiy  or  proper  in  the 
premises." 

Tbe  argument  of  tbe  appellant  upon  this 
branch  of  the  case  is,  that  tbe  authority  of  one 
partner  to  make  a  general  assignment  of  tbe 
partnership  effects  to  a  trustee  for  the  benefit  of 
creditors  cannot  be  implied  from  tbe  partner- 
ship relation  merely;  that  Lord's  general  power 
of  attorney  did  not  authorize  Harlow  to  act  for  [5531 
him  in  a  general  aasuomeot  either  of  the  prop- 
erty of  the  Lord  £  Williams  Company  or 
that  of  Lord  A  Williams;  and  tbat  a  s^ial 
authorization  was  necessary  to  enable  him  to 
represent  Lord  in  such  a  matter;  further,  that 
while  Lord  might  subsequently  ratify,  as  he 
did,  the  act  of  Harlow,  such  ratification  oc- 
curred after  tbe  levy  of  Thompson's  attach- 
ment, and  could  not  relate  back  so  as  to  in- 
Tslidste  tlMt  intetTening  attachment. 

It  is  not  necessary  to  consider  all  of  these 
propositions;  for  we  are  of  opinion  tbat  the 
above  power  of  attorney.  Interpreted  In  tbe  light 
of  the  relations  in  business  01  the  parties  to  It. 
^ave  Harlow  ample  authority  to  represent  Lord 
in  any  general  assignment,  made  In  jgood  faith, 
of  the  property  of  the  Lord  &  Williams  Com- 
pany for  the  benefit  of  its  creditora.  In  respect 
to  goods,  wares,  merchandise,  cboses  in  action 
and  other  property  in  possession  or  in  action, 
and  in  respect  to  aU  business  of  whatever  nature 
and  kind,  Harlow,  for  Lord,  and  in  his  name, 
was  expressly  authorized  to  bargain,  agree  for, 
buy,  sell,  mortgage  and  hypothecate  the  same, 
and  in  any  and  every  way  and  manner  to  deal 
to  and  with  such  property  and  rights.  And 
this  authority  was  conferred  while  Harlow  had, 
by  another  written  agreement,  to  which  Lord 
was  a  party,  the  entire  direction  and  supervis- 
ion of  the  property  and  business  of  tbe  Lord  & 
Williams  Company.  It  would  be  extraordluair 
if  a  partner  to  whom  was  committed  such 
directfon  and  supervision  of  partnership  prop- 
erty could  not,  lo  the  matter  of  a  general 
assignment  of  tbe  partnership  effects  for  the 
benefit  of  firm  creditors,  represent  an  absent 
partner  who  had  given  him  the  brrad  authority 
expressed  in  the  above  power  of  attorney. 
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I.  Where  a  motion  to  dlamln  for  iraot  of  o1erk*i 
fllgnature  to  autbentlcation  of  reoord  Is  made 
Kfter  it  ia  too  late  to  take  a  oew  appeal  or  writ  oC 
error,  the  court  maralloir  tbe  oertlfloatsof  au< 
theatloatlon  t«>  be  perfected  braMlnfftlMilKiia* 
ture  of  the  clerk. 

t.  A  Jud^ent  or  deoree  of  the  highest  court  of  a 
Terriiorr  can  be  reviewed  hj  thli  court,  upon 
writ  of  error,  only  on  tbe  eneptionaorquesttooa 
otlairpreeented  by  tbe  reoord;  and  upon  an  ap- 
peal, on  the  nillngs  of  the  oourt  below. 

H  The  Act  of  April  7, 1S74,  chapter  80,  leotlOD  S  08 
Stat.  27,  28),  permitting  a  writ  of  error  to  terri- 
torial oourta,  applies  onlr  to  trial  hj  Jury  In  an 
action  at  oommon  law,  and  does  not  apply  to  a 
trial  of  special  Inuee  by  a  Jury  in  a  ault  Id  equity; 
■uJta  In  equity  In  the  territorial  courts,and  aotlona 
In  which  the  trial  waa  not  by  Jury,  oao  be  re- 
viewed by  this  oourt  only  bj  appeal,  and  not  by 
writ  of  error. 

i.  In  appeals  from  a  territorial  court,  the  evi- 
dence at  lai^  cannot  be  brought  up,  but  only  a 
statement  of  facts  and  the  rulings  made  at  the 
trial  and  duly  excepted  to  on  the  admlseion  or 
rejection  of  evidence:  and  the  authority  .of  this 
court  la  limited  to  determining  whether  the  court's 
findinga  of  fact  support  its  Judgment  or  decree, 
and  whether  there  la  any  error  in  such  rulings, 
and  does  not  extend  to  a  consideration  of  the 
weight  of  evidence  or  ite  aulBcienoy  to  support 
the  oonoluslons  of  the  oourt. 

6.  A  mt  to  enforce  a  meobanioa*  lien  la  Idatao  Ter- 
ritory la  a  suit  In  equity,  and  therefOTA  the  writ 
of  error  In  thla  case  la  diamlaeed,  andthecaaecon- 
■Idered  as  pending  upon  the  appeal  alone. 

I.  In  an  equity  suit,  the  court  may  disregard  the 
verdict  and  landings  of  a  Jury  upon  Issues  of  fact 
submitted  to  them,  either  by  setting  tbem  or  any 
of  them  aside,  or  by  letting  them  stand,  and  al- 
lowing them  more  or  leas  weight  la  Its  floal  bear- 
Ing  and  decree,  aooording  to  Its  own  view  of  the 
evldenoeln  tbeoanse.  It  Is  not  necessary  that  a 
court  of  equity  should  formally  set  aside  the  ver- 
dict or  finding  of  a  Jury,  before  proceeding  to 
enter  a  decree  which  does  not  conform  to  iL 

T.  The  action  of  the  territorial  district  court  in 
setting  aside  the  general  verdict  in  this  case,  and 
substituting  Its  own  findings  of  twt  for  tbe  spe- 
cial findings  of  the  Jury,  was  a  lawful  exercise  of 
its  equitable  Jurisdiction,  the  propriety  of  which 
eannot  be  reviewed  by  this  oour^  and  It  ts  im- 
material whether  the  general  verdict  was  oon- 
•istent  with  the  findings  of  tbe  Jury  or  with  the 
evidence  Introduced  at  the  trlaL 

I.  The  defendant  In  this  case,  having  accepted  the 
ditch  made  by  plalntUf  as  completed,  and  used  It, 
and  made  asettlemeot  with  the  plaintiff  therefor, 
cannot.  In  an  action  to  enforce  a  lien  tbereon  for 
tbe  sum  due  on  such  settlement,  object  that 
tbe  ditch  was  made  wider  and  deeper  than  agreed 
In  the  original  contract  set  out  In  tbe  complaint. 

9.  It  was  not  error  on  the  trial  to  exclude  testimony 
that  tbe  plaintiffs  were  told  that  defen  'ant's  vloe- 
pmldent  and  gen  end  manager  had  do  authority 
to  vary  the  dimensions  of  the  ditch,  where  the 
otFerof  Bucb  testimony  was  not  accompanied  by 
an  offer  to  show  that  such  officer  had,  in  fact, 
no  such  authority,  and  where  tlie  offer  of  the  tes- 
timony was  not  renewed  after  tbe  wantof  author- 
ity of  the  oflloer  bad  been  shown. 

10,  If  the  whole  evidence  is  recited  In  tbe  state- 
ment of  tbe  case,  this  court  can  consider  it  only 

M4 


Oct.  Txrm. 

for  the  porpoae  of  puaUiff  upon  tbe  exceptloiia 

taken  to  the  admission  or  rejection  of  parts  of  it, 
and  not  for  tbe  purpose  of  deciding  whether  tba 
whole  evidence  supports  the  findings  of  the  oourt. 
[No.  106.] 

Argued  Not.  IS,  1889.    Dteidtd  Dec  tS.  18S9. 

rr  ERROR  AND  APPEAL  from  a  decree 
of  the  Supreme  Court  of  the  Territory  of 
Idaho  to  review  a  decree  for  the  foreclosure  of 
a  Heo  for  the  amount  found  due  for  its  cod- 
structioD  upon  a  ditch  aod  the  lands  adjacent 
thereto,  and  for  a  sale  of  tbe  premises  and  the 
payment  out  of  the  proceedc,  to  the  plaiotifls, 
of  such  amount,  ana  protest  damages,  and  in- 
teresL 

On  motion  to  dismiss  tbe  writ  o(  error,  and 
OD  the  merits.  Writ  of  error  dumiMoed  and 
eate  considered  at  pending  upon  the  appeal  aione; 
and  ordered  that  the  reeord  may  be  mthdraten 
and  amended  bjf  procuring  the  eiffnature  of  the 
clerk  of  the  Supreme  Oourt  ef  the  Territory  to 
the  eertifieatB  ^  authentieeUion,  and  that,  upon 
the  return  the  reeord  to  amended,  thedeereeb» 
affirmed. 

The  facts  are  staled  in  tbe  opinion. 

Meaere.  C.  W,  Holcoasb  and  J.  H.  Uo- 
Gowam  for  plaintiCF  in  error  and  appellant. 

Meaeri.  Saaanel  ShellAbarMT  awl 
eml»h  H.  Wilaon.  for  defenaants  in  error 
and  appellees: 

In  a  case  not  tried  by  a  juiy  the  appellate 
Jurisdiction  eao  odIv  be  exerdaed  by  appeal. 

On  appeal  to  tbe  Supreme  Court  of  the  United 
States,  the  case,  if  otherwise  properly  here, 
will  be  determined  upon  tbe  facts  in  the  state- 
ment. 

Neiiin  V.  WelU,  104  U.  8. 428(26:808);  J)av£» 
V.  Frederiekt,  104  U.  8.  018  (26:849);  Qrag  T. 
Howe.  108  V.  S.  18  (37:684);  .fi«0W  v.  Boatman, 
111  U.  8.  357  (28:4JS6). 

This  court  is  required  to  accept  tbe  findings 
of  fact  by  tbe  Supreme  Court  oi  the  Territory 
as  true  on  appeal  to  thla  court. 

atringfeiiow  v.  Cain,  80  U.  S.  610  (25:421); 
Heeht  T.  Boughton,  105  U.  8.  285  (86:1018); 
Cannon  v.  PraU,  88  U.  B.  619  (26:446);  £t«iy 
T.  Black,  119  U  8.  383  (80:841);  O.  8.  t. 
EaOeg,  118  U.  8.  288  (80:178);  Murpky  T. 
Bamaeg.  114  U.  8.  36  (28:54). 

There  having  been  no  exceplions  taken  to 
tbe  verdict,  findings  of  fact  or  conclustona  of 
law,  the  assiffiied  error*  thenlo  will  not  be  con- 
sidered by  tlui  court. 

Cogland  v.  Beard.  67  Cal.  803,  Ainetie  v. 
Idaho  World  Pr.  Co.  1  Idaho,  641;  Pkopte, 
Huston,  V.  Hunt,  Id.  483;  Fox  v.  West,  Id. 
782;  Ovthrie  v.  Phelan  (Idaho)  6  Pac.  107; 
Young  r.  MarHn,  7fi  U.  8.  8  Wall.  864  (19 :418); 
Baeon  r.  Bobton  58  Cal.  898;  Thalcher's  Pr. 
808.  gg76,  81. 

There  being  no  ezccpUona  to  tbe  flsdfogi, 
this  court  will  presume  that.ttury  are  rapported 
by  the  evidence. 

Mojfee  V.  Qrmth.  85  Cal.  556;  EaHinga  T. 
Cunningham,  85  Cal.  640;  Wileon  v.  Dougherty, 
45  CaL  84:  Putnam  v.  Sea,  8  Colo.  898;  Mer- 
rill  T.  Chapman,  84  Cal.  251. 

To  be  of  any  avail,  ezceplinii  must  be  drawn 
up  so  as  to  present  distioctiy  tbe  ruling  or  point 
raised,  and  must  be  signed  by  the  presiding 
judge. 

foung  T.  Jfar^^n,  75  U.  8.  8  WftU.  854  (19: 
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418);  TbatdMr*!  Pr.  pi  SOO,  %%  OS.  68,  p.  804, 

Where  the  statement  or  bill  of  exceptions 
does  Dot  purport  to  set  out  aJI  the  evidence  giveD 
CD  the  trial,  an  appellate  court  will  oot  reverse 
the  Judgment  for  an  inBtmction  which  depends 
upon  the  evideoce  for  ita  correctness. 

Thatcher's  Pr.  300,  §§  63.  65;  Wiggitu  t. 
Burkham,  TJ  U.  S.  10  Wall.  129  (19:884). 

In  equity  cases  like  this  the  verdict  ia  merely 
advisory;  the  Judge  may  qualify,  alter  or  set 
aside  the  verdict  and  find  the  facta. 

SweetMr  v.  Dobbint,  SS  OaL  S28;  SaOet  t. 
Qagt,  49  Cal.  126. 

When  a  jury  renders  a  general  verdict  and  a 
n>ecial  verdict,  the  latter  will  coo  ( rol  the  former 
it  there  ii  aor  inconsistency  hetwcen  them. 

Lem  V.  Clark,  20  Cal.  888;  Code  Civ.  Proa 
8385. 

A  corporation  that  has  received  and  retained 
the  consideration  of  a  contract  for  Its  benefit 
cannot  deny  Its  liability  thereon  on  the  ground 
that  the  cootract  waa  ultra  virea. 

Main  V.  Vaunin,  07  Cal.  137;  Sedgwick 
on  Stat,  and  Const.  L.  78:  Bra^  v.  Bai- 
lard.  55  HI.  418;  Ftalgf  T.  Wetttrn  P.  R  Co.  99 
Cal.  198;  FouOe  r.  Ban  Diego  AG.  AM.  Co. 
16  Cal.  866. 

Where  the  charge  of  the  court,  taken  as  a 
whole,  fairly  submitted  the  case  to  the  jury, 
the  jtulgmeDt  will  not  he  disturbed  because 
some  in^nictloiis  were  refused  which  properly 
could  have  been  given,  or  some  of  those  given 

&>anaton  v.  &unn,  99  U.  S.  660  (25:306); 
Thatcher's  Pr.  153.  §  19;  ftw**  v.  OrtMfty.  22 
are  subject  to  verbal  criticism. 
CaL  42;  Convoy  v,  Duaiie,^  Cal.697;  8iemer»  v. 
EUm,  54  Cal.  418:  Higgim  t.  Deweg,  107  Mass. 
494.  9  Am.  Rep.  68. 

[BIO]      Mr.  Juttic$  Gray  delivered  the  opinion  of 

the  court: 

This  suit  was  commenced  by  Bradbury  and 
Reinbart  against  the  Idaho  and  OrcfjonLand 
ImprovemeDt  Company  by  a  complaint  filed  In 
a  district  court  of  the  Territory  of  Idaho  on 
September  24,  1888,  aliening,  in  substance, 
that  on  April  IS,  1888,  the  ^lies  made  an 
agreement  in  writing,  by  which  the  plaintiff 
agreed  to  construct,  upon  the  defendant's  land, 
and  on  a  line  designated  by  the  defendant's  en- 

E'oeer  in  charge  of  the  work,  a  ditch  four  miles 
og.  eight  feet  wide  and  two  feet  deep,  and  of 
a  certain  grade  and  slope,  at  certain  prices  by 
the  culiic  yard  for  the  material  moved,  and  on 
other  terms  expressed  in  the  agreement  (a  copy 
of  which  was  annexed);  that  on  May  17,  1883, 
the  parties  made  a  supplemental  agreement  (a 
copy  of  which  was  also  annexed)  increasing 
the  rate  of  compensation  in  some  reepecta;  that 
on  June  1.  1888.  aftertbe  ditch  bad  been  cora- 

Sleted  by  the  plaintiffs  and  accepted  ky  the 
efendant,  the  parties  came  to  a,  settlement, 
npon  which  it  was  ascertained  and  agreed  that 
there  was  due  from  the  defendant  to  the  plain- 
tiffs the  sum  of  $16,774.49,  of  which  $10,000 
was  paid,  and  for  the  rest  of  which  the  Hefend- 
aat  ^ve  its  aoceptaoce  for  the  stun  of  $6,774.49, 
parable  in  fifteen  days,  which  was  duly  pre- 
sented at  maturity,  but  in  no  part  paid,  and  on 
June  27, 1888,  was  protested  for  nonpayment, 
and  that  sum,  with  interest  at  the  rate  of  one 
and  a  half  percent  a  month,  was  now  due  from 
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the  defendant  lo  the  plaintiffs;  and  that  the 
plninliffs.  in  order  to  perfect  a  lien  on  the  ditch 
and  ad  joining  land  assccurity  forthe  pavraent 
of  that  sum,  on  July  12,  1833,  filed  with  tbe 
recorder  of  the  county,  as  required  by  chanter 
48  of  the  Code  of  (;ivil  Procedure  of  Idaho 
Territory,  a  claim  (a  copy  of  which  was  an- 
nexed to  the  complaint)  stating  tbe  substance 
of  the  original  and  supplement^  contracts,  and 
tbe  balance  due  as  aforesaid. 

Tbe  complaint  prayed  for  judgment  directing 
a  sale  of  the  premises,  and  tbe  application  oi 
the  proceeds  to  the  payment  of  the  plaiaiiffs' 
claim,  with  Interest  as  aforeaaid,  and  costs,  and 
twenty  per  cent  damages,  as  provided  by  the 
statutes  of  the  Territory,  and  also  to  tbe  pay- 
ment of  the  holders  of  any  other  liens  who  [SI I] 
might  come  In;  and  that  tbe  plnintiffs  might 
have  judgment  agniost  tbe  defendant  for  any 
deficiency  in  tbe  proceeds  of  such  sale  to  sat- 
isfy tbe  amount  due  them,  and  for  further 
relief. 

Tbe  answer  denied  tbe  completion  of  tbe 
ditch  by  the  plaintl£b  and  its  acceptance  by 
tbe  defendant,  or  that  there  was  due  from  the 
defendant  to  the  plaintiffs  more  than  the  sum 
of  $500;  and  alleged  that,  if  any  settlement 
was  made  between  the  parties,  it  was  umlcr  a 
misapprehension  of  facts  caused  by  false  iind 
fraudulent  statements  of  the  plaintiffs  that  the 
ditch  had  been  completed  according  to  the 
contacts. 

Tbe  court  submitted  several  special  issues  to 
a  jury,  who  found  some  of  them  In  favor  of 
the  plaintiffs  and  failed  to  agree  upon  others, 
and  returned  a  general  verdict  for  the  plaintiffs 
in  tbe  sum  of  $4,274.49  and  interest. 

The  court  set  aside  the  general  verdict,  and 
made  and  filed  findings  of  fact,  adopting  as 
part  thereof  the  findings  of  tbe  jury  ns  far  as 
they  went,  and  substantially  supporlinf;  all  the 
allei^tions  of  the  complaint;  and  from  the  facts 
so  found  made  the  lollowing  conclusions  of 

"1st.  That  tbe  pldnllffs  are  entitled  to  a 
judgment  for  tbe  sum  of  $10,107.52,  .ind  for 
costa,  which  includes  the  sum  found  due,  in- 
terest  and  protest  damages. 

"  2d.  That  tbe  plaintiffs  are  entitled  to  a  de- 
cree of  foreclosure  of  the  lien  set  forth  in  their 
complaint,  and  it  is  so  ordered." 

By  the  final  decree,  rendered  at  a  bearing 
npon  tbe  pleadings  "  and  upon  tbe-proofs.  rec- 
ords and  evidence  produced  by  the  respective 
parties,  and  the  court  having  heard  the  proofs 
necessary  to  enable  It  to  render  judgment 
herein,  and  it  appearing  to  the  court  from  the 
proofs  herein  that  there  u  now  due  lo  the  plain- 
tiffs from  the  defendRUt  tbe  sum  of  $10,107.52, 
for  principal,  damages  and  Interest  upon  tbe 
debt  set  forth  in  tbe  complaint,  and  that  all  tbe 
allegations  in  the  complaint  are  true,"  tbe  court 
ordered  a  sale  of  the  premises  by  public  auc- 
tion; the  payment,  out  of  the  proceeds,  to  the 
plaintiffs,  of  tbe  sum  of  $10,107.^2,  with  costs, 
and  interest  at  the  rate  of  ten  per  cent  from  the 
date  of  the  decree;  and  the  amount  of  any  de- 
flcienOT  to  be  pdd  1^  the  defendant  to  the 
plainttns. 

Tbe  defendant  moved  for  a  new  trial  for  IS12) 
"insufficiency  of  tbe  evidence  to  justify  tbe 
verdict  and  findings,"  as  well  as  for  "  errors  In 
law,  occurring  at  ue  trial,  and  excepted  to." 
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Upon  this  motion,  the  defeadaot  filed  sstate- 
ment,  which  was  ceriifled  by  the  judge  ss  "  the 
fltatement  of  the  case,"  and  coDtaioea  parts  of 
the  testimony  given  and  offered  at  the  trial, 
and  exceptions  of  the  defendant  to  its  admis- 
BioD  or  exclusion;  fnatnictions  given  to  the  Jurr 
and  excepted  to  by  the  defendaot;  and  a  speci- 
fication of  twenty-one  errors,  touching  the  rul- 
Inf^  upon  evidence  and  the  instructions  to  the 
jury,  and  the  sufficiency  of  the  evidence  in  the 
case  and  the  findiogs  of  the  jury  to  support  the 
court's  findiogs  of  fact  and  conclusions  of  taw. 

The  defendant's  motioo  for  a  new  trial  was 
overruled;  and  the  defendant  excepted  to  the 
ruling,  and  appealed  "  from  the  juagment  and 
decree  of  foreclosure  and  sale"  to  the  Supreme 
Court  of  the  Territory,  which  adjudged  "  that 
the  judgment  of  the  court  below  be  affirmed,  and 
that  the  decree  for  foreclosure  of  mechanics'  lien 
be  modified  so  as  that  the  lien  shall  hold  unly  for 
the  ludgmeDt,  less  the  protest  damages."  (10 
Pacific  Reporter,  620).  The  defendant  claimed 
an  appeal,  and  sued  out  a  writ  of  error. 

In  order  to  ^ive  tbis  court  jurisdiction  of  an 
appeal  or  writ  of  error,  "  an  autbenticated 
transcript  of  the  record "  of  the  court  below 
must  doubtless  be  filed  in  this  court  at  the  re- 
turn term.  Rev.  Sut.  §997:  Edmon$on  v. 
Btoomahire,  74  U.  B.  7  Wall.  806  [19-  91]. 

In  the  case  before  us,  a  motion  to  dismiss  is 
BOW  made,  on  the  ground  that  the  record  is 
not  authenticated,  because  neither  the  clerk 
nor  the  deputy  clerk  made  the  return  "under 
his  band,"  as  well  as  under  the  seal  of  the  court, 
as  required  by  Rule  8  of  this  court. 

Id  support  of  this  motioo.  reliance  Is  placed 
on  Blitz  V.  Brovm,U  U.  S.  7  Wall.  693  [19:380], 
In  which  the  only  certificate  of  authentication 
was  a  blank  form,  wanting  both  the  seal  of 
the  court  below  and  the  signature  of  the  clerk, 
so  that  there  was  really  no  authentication  what- 
ever; and  this  court  therefore  dismissed  the  writ 
f5I3]  of  error,  but  permitted  the  plaintiff  in  error  lo 
withdniw  the  record  for  the  purpose  of  suing 
out  a  new  writ. 

But  in  the  case  at  bar  the  certificate  not  only 
begins  with  setting  out  the  name  and  office  of 
the  clerk  as  the  maker  of  the  certificate,  but 
has  appended  to  it  the  seal  of  the  court,  and 
lacks  only  the  clerk's  signature  to  make  it  con- 
form to  the  best  prccedeats.  The  question 
presented  is  not  one  of  no  autbeDtlcatioD,  but 
of  irregular  or  imperfect  autbenticati<m;  not  of 
jurisdiction,  but  of  practice.  It  la  therefore 
within  the  discretion  of  this  court  to  allow 
the  defect  lo  be  supplied.  Considering  that 
the  motion  to  dismiss  was  not  made  until  it 
was  too  late  to  take  a  new  appeal  or  writ  of 
error,  justice  requires  that  the  record  should 
be  permitted  to  be  withdrawn  for  the  purpose 
of  having  the  certificate  of  authentication  per- 
fected by  adding  the  aignatore  of  the  clerk. 

Id  Idaho,  as  in  other  Territories,  there  is  but 
one  form  of  civil  action,  lo  which  either  legal 
or  equitable  remedies,  or  both,  may  be  admlo- 
istercd,  through  the  intervention  of  a  jury,  or 
by  the  court  itself,  according  to  ibe  nature  of 
the  relief  sought,  provided,  however,  that  no 
party  can  be  "deprived  of  the  right  of  trial  by 
jury  in  cases  cognizable  at  common  law."  Rev. 
Slat.  S  1868;  Act  of  Congress  of  April  7,  1874. 
chap  80,  §  1  (18  Stat.  27):  Idaho  Code  of  Civil 
Procedure  of  1881,  gg  138,  189,  280.  809,  858; 
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Congress  nas  prescribed  that  the  appellate 
jurisdiction  of  this  court  over  "judgments  and 
decrees " of  the  territorial  courts,  "in  cases  of 
trial  by  jury  .shall  be  exercised  by  writ  of  error, 
and  in  all  other  cases'hy  appeal;"  and  "  on  ap- 
peal, instead  of  the  evidence  at  large,  a  stata- 
ment  of  ti>e  facts  of  the  case  In  the  utnre  of  a 
special  verdict,  and  also  the  rulings  of  the  court 
on  the  admission  or  rejection  of  evidence  when 
excepted  to,  shall  be  made  and  certified  by  the 
court  below,"  and  transmitted  to  this  court 
with  the  transcript  of  the  record.   Actof  April 

7,  1874,  ehap.  80,  §  8  (18  StaL  27,  28). 

The  necessary  effect  at  thta  oiactment  Is 
that  no  judgmentor  decree  <tf  the  hiebest  court 
of  a  Territory  can  be  reviewed  by  thb  court  la 
matter  of  fact,  but  only  In  matter  of  law. 
As  observed  by  Chief  Juttiee  Waite.  "  We  are 
not  to  consider  the  testimony  in  any  caae.  [5^^ 
rpona  writ  of  error,  we  are  confloed  lo  ttie 
bill  of  exceptions,  or  questions  of  law  other- 
wise presented  by  the  record;  and  upon  an  ap- 
peal, to  the  statemeot  of  facts  and  rulings  cer> 
tifled  by  the  court  below.  The  facts  set  forth 
in  the  statement  which  must  come  up  with  (be 
appeal  are  conclusive  on  us."  HeeJit  v.  Bovgh- 
ton,  100  U.  S.  285,  236  [26: 1018]. 

"The  provision  of  tbis  Act,  permittinc  a  writ 
of  error  "in  cases  of  trial  by  jury"  only,  evi- 
dently has  regard  to  a  trial  by  jury,  as  in  an 
action  at  common  law,  in  which  tliere  is  and 
must  be  a  trial  by  jury,  atfd  the  court  is  not 
authorized  to  try  and  determine  the  facts  for 
itself,  unless  a  jury  is  waived  by  the  pnrUea 
acconling  to  statute,  and  has  no  application  to 
a  trial  of  special  issues  submitted  to  a  Jury  in  a 
proceeding  In  the  nature  of  a  suit  in  equity, 
not  as  a  matter  of  right,  or  to  settle  the  issues  of 
fact,  but  at  the  discretion  of  the  court,  and 
simply  to  inform  Its  cunsclence,  and  to  aid  it  in 
malcing  up  its  own  judgment  upon  the  facts; 
and  the  zeal  trial  of  the  facts  Is  by  the  court  and 
not  by  a  jury.  In  all  proceedlnn  in  the  terri- 
torial courts  in  the  nature  of  sulta  In  equity, 
therefore,  as  well  as  in  those  proceedings  in  the 
n:Uiire  of  actions  at  common  law  in  which  no 
trial  by  jury  is  had  (either  because  the  jury  has 
been  duly  waived,  or  because  the  issues  tried 
are  issues  of  law  only),  the  appellate  jurisdic- 
tloo  of  this  court  must  be  invoked  Iv  appeal, 
and  not  by  writ  of  error.  Datia  v.  Aitord,  M 
n.  S.  645  [24:2831;  Doete  t.  Frfderiek*,  104  U. 

8.  618  [26:8491;  fitorv  v.  BUuk,  119  U.  8.  S8S 
[80:841J. 

It  must  also  be  borne  in  mind  that  (as  already 
seen)  in  either  class  of  cases,  whether  equitable 
or  legal,  coming  np  by  appeal  from  a  terri* 
torial  court  aftera  fueariogor  trial  on  the  facts, 
the  evidence  at  latge  cannot  be  brought  up  (as 
it  is  Id  cases  In  equity  from  the  circuit  courts 
of  the  United  States),  but  only  "a  statemenl  of 
facts  in  the  nature  of  a  special  verdict,"  and 
rulings  made  at  the  trial,  and  duly  except- 
ed to,  on  the  admission  or  rejection  of  evidence. 
ConsequenUy  the  authority  of  this  court,  on 
appeal  from  a  territorial  court,  is  limited.^o 
determining  whether  the  court's  findings  of 
fact  support  Its  judgment  or  decree,  and 
whether  uiere  ia  anv  error  in  rulings,  dulv  ex-  [518] 
cepted  to.  on  the  aamissioo  or  rejection  of  evi- 
drace;  and  doea  not  extend  to  a  consideration 
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of  the  weight  of  evidence,  or  its  sufficiency  to 
•upport  the  conclusions  of  the  court.  String- 
Mow  V.  Cain,  99  U.  S.  610  [25:431];  Cannon 
T.  Pratt,  99  U.  S.  619  [25:4461;  Ne»lin  v.  WeU», 
104  U.  8.  428  [26:8021;  Heeht  v.  Uougliton.  105 
TJ.  S.  285.  280  [26:1018];  Gray  v.  EmBe,  108  U. 
8.  12  [27:634];  Eilert  v.  Boatman.  lU  U.  S. 
856  [28:4541;  ZeeUndorfv.  Johnaon.  128  D.  8. 
817  rat:277y. 

The  present  suit  was  brought  to  enforce  a 
mechanics'  Iten  created  by  the  statutes  of  the 
Territoiy,  which  authorize  the  court  in  such  a 
suit  to  order  both  a  sale  of  the  real  estate  that 
is  subject  to  the  Hen,  and  judgment  against 
the  owner  thereof  for  any  dencieocy  in  thepro- 
«eed8  of  the  sale,  "in  like  manner  and  wiihlike 
effect  as  in  aclioos  for  the  foreclosure  of  mort- 
eages."  Idaho  Ciode  of  Civil  Procedure,  g§  815. 
826.  The  relief  provided  for  In  those  statutes, 
sought  by  the  complaint,  and  granted  by  the 
court,  was  purely  equitable,  and  the  proceeding 
was  in  the  nature  of  a  suit  in  equity.  South 
Fork  Canal  Co.  v.  Gordon,  73  U.  S.  6  Wall.  501 
[18:894];  Davit  v.  Alvord.  94  U.  8. 645  [24:283]; 
Jiremter  v.  WakejUld.  68  U.  S.  23  How.  118, 
188_ri6:801,3041;  Walker  v.  I>ret>tlU,  79  U.  a 
18  Wall.  440  m.my,  MaHn  v.  Lalley,  84  U. 
8.17  Wall.  14  [21:591];  Rule  92  in  Equity. 

The  district  court  so  treated  the  case,  as  is 
«videDt  from  Its  having  made  Its  own  findings 
of  fact  OD  some  of  the  questions '  at  iaaue,  and 
having  based  its  decree,  not  upon  the  findings 
of  the  jury,  but  upon  the  proofs  produ<xd  at 
the  floal  hearing— neither  of  which  would  it 
have  been  authorized  to  do,  had  tlie  suit  been 
in  the  nature  of  an  action  at  common  law,  the 

Sarties  not  having  waived  a  trial  by  jury. 
torganv.  Oay,  86U.  8.  19  Wall.  81  f&2:100]; 
Bodgeov.  £<i«iOTi,  106  U.  8.  40»  [27:1 691 ;  Biuff» 
T.  fraveUr^  Int.  Co.  118  U.  8.  818  [28:9a>]; 
Act  of  Congress  of  April  7.  1874,  chap.  80,  g  1 
<18  Stat.  27);  Idaho  Code  of  CivU  Procedine, 
|g  361,  389. 

The  writ  of  error  must  therefore  be  dismissed, 
*nd  the  case  considered  as  pendiog  odod  the 
appeal  alone.  StringMtow  t.  CEEim,wU.  8. 
610,  612  [25:421]. 

The  case  befog  ooe  of  equitable  jutlsdietion 
only,  the  court  was  not  bound  to  submit  any 
issue  of  fact  to  tlie  jury,  and,  having  done  so, 
was  at  liberty  to  disregard  the  verdict  and  flod- 
iogs  of  the  jury,  either  by  setting  them  or  any 
of  them  aside,  or  by  letting  them  stand,  and 
allowing  Ibem  more  or  less  weight  in  its  final 
bearing  and  decree,  according  to  its  own  view 
of  the  evidence  In  the  cause.  By  the  settled 
course  of  decision  In  this  court,  it  is  not  neces- 
sary that  a  court  of  equity  should  formally  set 
aside  the  verdict  or  fiDcilng  of  a  jury,  before 
proceediog  to  enter  a  decree  which  does  not 
conform  to  it  Prout  v,  Boby,  83  U.  8.  15 
Wall.  471.  475  [21:58];  Baaey  t.  OaUaglter,^ 
V.  8.  20  Wall.  670  [22:4521;  Oaraed  v.  BeaU, 
-SS  U.  8.  684.  695  [23:686,690];  Johnton  v.  Har- 
mon, 94  U.  8.  871.  872  [^:271] ;  Watt  v. 
Btarkx.  101  U.  8.  247,  353  [35:820J  Quinhy  v. 
Conlan,  104  V.  8.  420,  484  [26:800];  Wilton 
MiddU,  128  n.  a  608,  616  [81-.380,^]. 
The  case  of  Baaey  v.  OaUagher,  just  cited.  Is 
quite  analogous  to  the  case  at  bar.  In  a  suit 
Mouglit  In  a  dUftrtot  court  of  the  Territory  of 
][<mtana  for  an  tnjanction  agalnat  the  diversion 
of  a  running  stream  In  wbldi  the  plaintiff  as- 


serted a  right  by  prior  appropriation  for  the 
purpose  of  Irrigation,  the  court  submitted 
speciSc  issues  to  a  jury,  and  afterwards  heard 
the  case  upon  the  ptenuings  aqd  proofs  and  the 
findings  of  the  jury,  and  rendered  a  decree  for 
the  plaintiffs,  in  which  it  disregarded  some 
of  those  findings  and  adopted  others;  and  that 
decree  wasaCBrmed  by  the  Supreme  Court  of 
the  Territory,  and  by  this  court  on  appeal,  not- 
witbstandiuK  a  pronsion  in  the  statutes  of  that 
Territory  (similar  to  $  861  of  the  Idaho  Code 
of  Civil  Procedure),  that  In  dvil  actions  "an 
Issue  of  fact  must  be  tried  by  a  jury,  unless  a 
jury  trial  is  waived." 

The  action  of  the  District  Court  of  the  Terri- 
tory of  Idaho,  therefore,  in  setting  aside  the 
general  verdict,  and  substituting  its  own  flnd- 
fnga  of  fact  for  the  special  findings  of  the  jury, 
was  a  lawful  exercise  of  its  equitable  junsdw- 
tioo,  theproprietvof  which  cannot  be  reviewed 
by  this  court;  ana  it  is  quite  immaterial  whether 
the  geneial  verdict  was  consistent  with  the 
findings  of  the  jury,  or  with  the  evidence  in- 
troduced at  the  trial. 

The  only  other  matters  spedfled  or  argued 
In  the  bria  of  the  appellant  are  two  ezcepUons 
to  the  admission  or  rejection  of  evidence. 

The  first  exception  was  to  the  admission  of 
evidence,  offered  by  the  plaintiffs,  tending  to 
show  that  by  the  direction  and  with  the  consent 
of  one  Case,  the  defendant's  vice-president  and  [517] 
general  manager,  and  under  the  supervision  of 
the  defendaors  engineer,  tbe  ditch  was  made 
ten  feet  wide  and  three  feet  deep,  whereas  the 
original  contract  annexed  to  the  complaint  was 
for  a  ditch  eight  feet  wide  and  two  feet  deep. 
But  the  supposed  variance  between  the  com- 
plaint and  the  proof  did  not  exist.  The  com 
plaint  did  not  proceed  upon  the  written  con- 
tracts alone,  but  upon  the  defendant's  accept- 
ance of  tbe  ditch  and  thesubsequent  settlement 
between  the  parties.  And  the  court  found,  as 
facts,  that  tbe  changes  in  the  dimensions  of  tbe 
ditch  were  made  with  tbe  knowledge  and  con- 
sent of  Case,  and  before  the  execution  of  tbe 
supplemental  agreement;  that  the  ditch,  when 
completed,  was  accepted  by  the  defendant 
through  *lta  general  manager,  and  had  ever 
since  Men  aroropriated  and  used  by  the  de- 
fendant; that  the  settlement  between  the  parties 
was  based  upon  estimates  and  measurements 
made  by  the  defendant's  engineer  in  charge  of 
tbe  construction  of  the  ditch;  and  that  tnere 
was  no  fraud  or  misrepresentation  on  the  pari 
of  the  plaintib  in  or  concerning  that  settle- 
ment. 

The  other  exception  was  to  the  exclusion  of 
testimony,  offered  by  the  defendant,  of  one 
Strahom,  its  general  manager  at  the  time  of  the 
completion  and  acceptance  of  tbe  ditch,  and 
who  had  previously  been  its  treasurer,  tending 
to  show  that,  at  the  lime  of  the  execution  of 
tbe  original  contract,  the  plaintiffs  were  in- 
formed by  him  that  Case  bad  no  authority  from 
tbe  defendant  to  contract  for  a  ditch  of  lar^^ 
dimensions  than  those  specified  in  that  contract. 
But  it  was  a  sufficient  reason  for  excluding  that 
testimony  that  the  offer  was  only  to  show  that 
the  plafotiffa  were  told  that  Case  had  no 
authority  to  vary  the  dimensions  of  the  ditch, 
and  was  unaccompaDied  by  any  offer  of  evi- 
dence that  Case  had  In  fact  no  such  authority, 
and  at  the  time  of  the  offer  no  evidence  as  to 
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the  actual  authority  of  Case  appears  to  have 

been  introduced;  and  the  offer  to  prove  the  in- 
formation given  to  the  plaintiffs  was  not  re- 
newed after  the  court  bad  allowed  Slrahorn, 
aniinst  objcclioQ  and  exception  by  the  plain- 
tuFs,  to  testify  that  neither  be  nor  Case  had  an; 
authority  from  the  defendaot's  board  of  dt- 
rectors  to  enlarge  the  dimensions  of  the  ditdi, 
and  that  the  board  had  never  raUfled  the  en- 
largement of  the  ditch. 

It  does  not  appear  that  the  whole  evidence 
at  the  trial  is  recited  in  the  statement  of  the 
case;  and  if  it  had  been,  this  court,  as  already 
shown,  could  have  considered  it  for  the  single 
purpose  of  passing  upon  the  exceptions  taken 
to  the  admission  or  rejection  of  parts  of  it,  and 
not  for  the  purpose  of  deciding  whether  tlie 
whole  evidence  supported  the  findings  of  the 
court. 

The  result  is  that  the  appellant  has  not  been 
prejudiced  by  the  rulings  and  decree  below  in 
any  particular  within  the  appellate  Jurisdic- 
tion of  this  court. 

Ordered,  that  ttt  rewd  map  be  withdratDn 
and  amenied  by  procuring  t/a  signature  of  the 
clerk  of  the  Supreme  Court  of  the  Territory  to 
the  certificate  of  authmtication,  and  that,  upon 
the  return  of  the  record  to  amended,  the  daree  of 
that  court  be  ajirtned. . 


THE  RIO  ORANDE  RAILROAD  COM- 
PANy,  Appt, 
v. 

JOHN  B.  VINET.  Executor,  ktal. 
(See  8.  C.  Roporter'aed.  fiSIMEn.) 
fYauduUnt  nwrtgage, 

A  mortKafio  made  by  a  partner  on  bis  homestead, 
wliicli  vrna  used  to  raiaa  money  by  tbe  Arm  ot 
wbicb  he  was  a  memt>er,  to  pay  Ita  debts  and  save 
Its  credit.  Is  not  trauduleut  aa  to  oredltors  of  the 
firm. 

[No.  114.] 

Argued  Not,.  IB,  1S89.    Decided  Dee.  SS,  18S9. 

APPEAL  from  a  decree  of  the  Circuit  Court 
of  tbe  United  States  for  the  Eastern  Dis- 
trict of  Louisiana  dismissing  a  suit  in  chancery 
brought  to  remove  an  incumbrance  on  real 
property  and  to  procure  the  cancellation  of 
notes.  Affii'med. 
The  facts  are  stated  in  tbe  opinion. 
J/r.  George  L.  Brig^ht,  for  appellant: 
An  assignee,  before  the  maturity  of  a  nego- 
tiable note  secured  by  mortgage,  takes  the 
murtgiige  as  be  takes  the  note,  free  from  ob- 
jt'ctions  to  which  it  was  liable  in  the  hands  of 
the  uiortgagee. 

Carpentfr  v.  Logan,  83  U.  S.  16  Wall.  271 
(21 :314);  ftaieyer  v.  Priekett,  M  U.  8,  19  Wall. 
1C5  (23:1U0):  Sueeeasion  nf  Deihonde^  21  La. 
Ann.  3. 

But  tbe  holder  moat  be  an  innocent  holder, 
frithout  knowledge  of  the  objections  to  Uie 

mortgage. 

2  Poini-roy,  Eq.  Jur.  §  608. 

Barker  is  Qot  an  innocent  bolder. 

Garner  v.  Gay.  26  La.  Ann.  376;  Butler  v. 
Boeotnb,  33  La.  Aon.  175;  Schepp  v.  Umith,  86 

4S8 


La.  Ann.  4;  Carpenter  r.  Logan,  88  U.  B.  19 
Wall.  271  (21:814);  Sautyer  -^.  Friekett,  66  U.  8, 
19  Wall.  147(22:105). 

If  anything  appears  to  a  party,  calculated  to 
attract  attention  or  stimulate  inquiry,  tbe  per- 
son is  affected  with  the  knowledge  of  all  that 
tiie  inquiry  would  have  disclosed. 

Carpenter  r.  Logan,  88  U.  S.  16  Wall.  371  (31: 
314);  Sawyer  v.  Prickett,  86  U.  8.  10  Wall.  169 
(22:109):  Sueeceaion.  of  DoUtoadtt  21  La.  Ann.  8; 
3  Pom.  Eq^Jur.  S608. 

MeMrt.  J.  D.  Roum  and  Wm.  Orant» 
for  appellees: 

Tbe  mere  UxX  that  the  mortgaeeea  wers 
nominal  parties  and  not  creditors  did  not  de> 
stroy  the  validity  of  the  mortgage. 

R^tbertav.  Vauer,  35  La.  Ajid.  453;  Billgerg 
V.  Fergiitan,  80  La.  Ann.  89;  Biehardaon  v. 
Cramer,  28  La.  Ann.  858;  Brever  v.  Gay,  24 
La.  Aon.  86;  LtMeta  t.  Qeneret,  23  La.  Ann. 
286. 

An  Individual  member  of  a  firm  may  grants 
mortgage  to  tbe  firm,  and  the  notes  eud^mori* 
gage  will  be  valid  In  tbe  haoda  of  a  bona  Ada 

bolder. 

Pike  T.  Hart,  80  La.  Ann.  868;  BOlgery  r, 

Fergueon,  80  La.  Ann.  84,  89. 

The  appellees,  therefore,  who  loaned  their 
money  in  goo<I  faiib  on  the  security  of  the 
notea,  are  entitled  to  the  same  rights  they  would 
have  had  if  tbe  mortgage  bad  been  executed 
to  them.  They  are  bona  fide  holders  of  the 
notes  and  mortgage. 

Carpenter  v.  Logan,  83  U.  S.  16  Wall.  271 
(21:314);  Swift  v.  Tyten.  41  U.  8.  16  Pet.  1  (10: 
^'.Brooklyn  C.  dk  N.  B.  Co.  v.  2<at.  Bk. 
103  U.  S.  14  (36:61). 

A  debtor  may  borrow  money  and  give  secur- 
ity therefor,  even  when  insolvent. 

Tifany  v.  Lucaa,  82  U.  8.  15  Wall.  410  (21: 
198):  Cook  v.  TuUit,  86  U.  8.  18  WaU.  832 
(21:888). 

Mr.  Juttiee  XlUar  delivered  Uie  opf Dion  of 
the  court: 

Tbe  appellant,  which  was  plaintiff  below, 
obtained  in  tbe  Circuit  Court  for  the  Eaatera 
District  of  Louisiana  on  January  5, 1885,  a  judg- 
ment against  tbe  partnership  firm  of  Qomilu  ois 
Co.,  and  against  Anthony  J.GIomila  and  Larned 
Torrey,  who  constituted  tbe  partnership,  for  tbe 
sum  of  $26,781 .97.  It  caused  an  execution  u> 
be  issued  upon  tbe  judgment,  and  had  it  levied 
upon  a  house,  and  tbe  grounds  belonging  to  it, 
in  the  City  of  New  Orleans,  a  description  of 
which  is  set  forth  in  the  bill  filed  in  this  case. 
It  was  discovered  that  there  existed  a  mortgage 
upon  this  propeity  for  the  sum  of  |I8,0(^, 
made  by  A.  J.  Gomila,  and  the  Railroad  Com- 
pany brought  the  present  suit  by  way  of  a  Mil 
in  Chancery  to  remove  this  incumbrance,  as  ao 
obstruction  to  the  successful  exercise  of  Its  right 
to  sell  the  property  for  the  payment  of  its  debt. 
Tbe  action  commenced  in  the  Civil  District 
Court  for  the  Parish  of  Orleans,  was  afterwards 
removed  by  Qomila  into  the  circuit  court  of  the 
United  States,  and  the  plaintiff  there  filed  a  new 
bill  in  equity  substantially  the  same  W  the  peti- 
tion filed  in  the  slate  court. 

This  bill,  after  reciting  the  judgment  in  favor 
of  tbe  Railroad  Company,  already  mentioned, 
and  the  levy  of  the  execution  under  it  on  the 
property  described,  proceeds  to  state:  "  The* 
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there  is  ioscrilied  oo  the  books  of  the  recorder 
of  mortgages  for  the  Parisb  of  Orleans,  against 
the  name  of  Anthony  J.  Goinila,  and  ogainst 
said  propertT,  an  fuscripiiuo  uf  a  mortgage 
made  by  said  Anthony  J.  Qomiia  in  favor  of 
tbe  commercial  firm  of  Oomtla  &  Co.,  by  act 
before  Samuel  Flower,  a  notary  public,  dated 
tbe  8tb  of  February.  1884,  to  secure  the  sum  of 
918,000."  According  to  the  bill,  this  act  re- 
cited an  Indebtedness  by  A.  J.  Gomila  to  the 
|S67)  flrm  of  Gomiht  ft  Ca  for  that  much  money 
loaned  and  advanced  to  him  on  that  day,  and 
that  for  said  $18,000  he  bad  made  bis  four 

Eromissory  notes  to  tbe  order  of,  and  indorsed 
y,  himuelf.  Three  of  these  notes  were  for 
$3,000  each,  and  one  for  $3,000.  The  $5,000 
notes  were  payable  ia  one,  two  and  three  years 
after  date  respectively,  and  the  $3,000  note  was 
payable  three  years  after  date. 

Tlie  bill  then  alleges  that  "said  mortgsge  is 
flctilious,  and  la  a  fraud  committed  by  siiid  A. 
J.  Gomila  to  cover  bis  property  and  to  prevent 
the  seizure  and  sale  thereof;  thai  it  is  not  true, 
as  slated  In  said  act  of  mortgage,  that  on  tbe 
8tb  of  February,  1884,  the  said  firm  of  Gomila 
&  Co.  loaned  and  advanced  to  A.  J.  Gomila 
the  sum  of  $18,000,  or  any  other  sum  of  money: 
and  your  petitioner  alleges  that  by  reason  of 
said  fraud  the  aforesaid  notes,  amounting  in  all 
to  $16,000,  are  null  and  void;  that  after  they 
were  inade  and  received  by  Larned  Torrey, 
who  accepted  the  act  of  mortgage,  they  were 
sonendered  to  A.  J.  Gomila,  and  thereby  were 
canceled,  and  they  have  been  ever  since  in  hia 
custody  or  under  bis  control,  or  in  the  custody 
and  control  of  some  confederate,  whom,  when 
discovered,  your  petitioner  prays  leave  to  make 
a  party  hereto;"  and  the  prayer  of  tbe  bill  is 
that  these  notes  be  canceled  and  annulled,  and 
that  Gomila  be  required  to  surrender  them  np, 
and  for  such  further  relief  as  the  nature  of  the 
case  may  require. 

Supplemental  and  amended  bills  were  filed 
making  defendants  to  the  suit  J.  Ward  Gurley, 
Jr.,  and  C.  D  Barker,  upon  tbe  allegation  that 
they  claim  to  be  the  owners  of  tbe  notes,  and 
assert  the  suflSciency  and  validity  of  the  mor^ 
gage  by  wbicb  they  are  pretended  to  be  secured, 
and  they  are  required  to  answer  the  allegations 
of  the  original  bill  and  to  set  forth  the  nature 
of  their  claim.  A.  J.  Gomila  answered  tbe 
bill,  and  to  special  interrogatories  propounded 
to  him  in  it  he  answered  under  oath  as  follows: 

*'  To  the  first  of  said  interrogatories,  which 
reads  as  follows,  viz. : 

"  To  wlium  did  you  deliver  tbe  notes  de- 
scribed in  the  original  bill  on  flle,  and  when 
did  you  do  sof  Give  hia  fnll  name  and  ad- 
dress. 

ffitti  answers,  viz.: 

'  "Ans.  Tbe  notes  were  all  delivered  to  Turned 
Torrey,  tbe  other  member  of  the  flrm  of  Go- 
mila &  Co.,  when  th^  were  made  or  executed. 
Feb'y  8th,  18tJ4. 

"To  the  second  of  said  interrogatorlcB, 
which  reads  as  follows,  viz. : 

"  In  whose  possession  have  said  notes  been 
at  all  and  any  time  up  to  tbe  present  time? 

"  lie  answers,  viz. : 

"An*.  The  said  notes  were  immediately 
thereafter  delivered  to  J.  Ward  Gurley,  Jr.,  of 
this  dty,  frwn  whom  Gomila  A  Ca  received 


the  following  sums  of  cash,  viz..  on  6tb  Feb'y, 
1884  ($3,496.50),  three  thousand  four  hundred 
and  ninety-six  and  50-100  dollars;  on  Feb'y 
11th,  1884  ($1,498.50),  one  thousand  four  hun- 
dred and  ninetr-eigbt  and  50-100  dollars;  on 
SOIh  Feb'y,  1884  ($1,0001,  one  thousand  dolhirs, 
besides  some  city  bonds  at  various  dates  just 
before  and  subsequently,  other  small  sums  of 
money  for  costs  in  different  suits,  etc.,  alt  of 
which  is  still  due  said  Qurl^,  with  interest 
thereon:  that  $5,000of  said  sums  of  money  was 
obtained  from  said  Gurley  for  the  purpose  and 
used  to  pay  the  balance  of  tbe  purchase  price 
of  the  property  in  question  to  the  Hibemia  Ins. 
Co. 

"  That  some  months  after  the  said  notes  were 
so  delivered  to  said  Gurley  two  of  them— viz., 
tbe  note  for  $5,000,  due  in  two  years  after  Its 
date,  and  the  note  for  $5,000,  due  m  three  years 
after  date — were  withdrawn  from  the  said 
Gurley  by  Gomila  &  Co.,  through  the  snid 
Torrey,  and  pledged  on  the  2l8t  Aug.,  1884, 
with  and  to  tbe  Teutonia  Ins.  Co.  of  this  city, 
to  secure  a  loan  then  made  by  said  Ins.  Co.  to 
Gomila  &  Co.  of  $5,000  in  cash;  that  on  tbe  3d 
Sept.,  1^,  tbe  said  loan  was  renewed  with  said 
Ins.  Co.,  and  on  the  lOtb  Oct.,  1884,  tbe  said 
loan  of  $5,000  was  renewed  in  tbe  Stale  Natl 
Bank  of  this  city,  and  said  two  mortgage  notes 
were  wiLbdrawnby  Gomila  &  Co.,  through  tbe 
ssid  Torrey,  from  said  Ins.  Co.  and  pledged 
with  and  to  tbe  State  Nat'l  Bank  to  secure  said 
loan. 

"Subsequently  Gomila  &  Co.,  through  said 
Torrey.  withdrew  said  two  notes  from  tbe  State 
Nat'l  Bank  and  placed  them  with  C.  D.  Barker 
of  this  city,  on  or  about  3d  November,  1834, 
from  whom  said  firm  of  Gomila  &  Co.  received, 
through  said  Torrey,  tbe  sum  of  two  thousand 
dollars  in  cash  November  8d,  1884,  and  the  ad- 
ditional sum  of  one  thousand  dollars  In  cash 
Nov.  Sth,  1884,  and  the  additional  sum  of  one 
thousand  dollars  in  cash  Nov.  7th,  1384. 

"And,  so  far  as  deponcirt  knows,  tbe  said 
last  two  mentioned  notes  are  still  held  by  Raid 
Barker,  and  the  other  two  notes,  oQefor$6,000» 
due  in  one  year  after  its  date,  and  one  for 
$3,000,  due  fo  three  years  after  its  date,  are 
now,  and  have  al^ayioeen,  held  bv  said  Gurlej 
since  they  were  first  delivered  to  nim  as  afore- 
said. 

"  To  tbe  third  of  said  interrogatories,  which 
reads  as  follows,  viz.: 

"Who  is  now  the  holder  of  saUnotes?  Give 
bta  name  and  address. 

"He answered,  viz.: 

"Ant.  This  interrogatory  is  answered  by 
the  answer  just  given  above. 

"A.  J,  Gomi.- 

Gurley  answered  the  bill  under  oath,  setting 
forth  the  matter  pretty  much  as  Gomila's 
answer  does,  and  averring  that  the  notes  and 
mortgage  were  tnie,  real  and  bona  fide,  and 
that  those  which  he  owned  are  not  now  and 
have  not  at  any  time  since  tbe  Issue  thereof  been 
under  tbe  control  or  in  tbe  possession  of  A.  J. 
Gomila,  and  that  he  took  tliem  for  money  ad- 
vanced to  the  flrm  of  Gomila  &  Co.  before  they 
were  due;  and  he  seta  forth  the  amount  of  hia 
advance  with  precision  and  particularity, 
showing  that  $5,000  of  the  money  which  be 
advanced  went  topay  tbepurdkaae  price  of  Um 
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house  RDd  lot  menttoDed  io  the  mortgage;  and 
be  says  tbat  aaid  ootes  were  acquired  by  bim  for 
a  full  and  valuable  consIdeTation  In  due  course 
of  bu^nen,  and  that  they  were  issued  in  the 
Interest  and  for  the  benefit  of  Gomlla  As  Co.  and 
their  creditors,  to  enable  them  lo  continue  buai- 
oesd.and  that  the  said  notes  and  the  full  amount 
of  them  are  itiU  Justly  and  fally  due  to  the  de- 
fendant. 

Caleb  D.  Barker,  tbe  other  defendant,  In 
vhose  possession  some  of  the  notes  were,  files 
[570]  an  Hoswer  also  under  onth,  in  which  he  shows 
that  Torrey,  as  a  member  of  the  firm  of  Gomila 
&  Co.,  sold  him  two  of  the  notes  for  $5,000 
before  they  were  due,  pledging  tbem  to  secure 
a  loan,  In  November,  16S4,  ana  tbey  have  been 
in  bis  actual  possession  eversince,  except  for  a 
short  time  when  Torrey  received  possession  of 
theoi  to  see  if  he  could  not  raise  the  money  on 
tbem  to  pay  the  existing  loan  of  Barker.  Fall- 
ing in  this,  Torrey  retuinod  tbe  notes  to  Barker, 
with  an  agreement  tbat  if  the  money  was  not 
paid  on  tbe  8th  of  January,  1885,  they  should 
become  the  property  of  Barker;  tbat  the  loan 
was  not  repaid  and  never  bas  been,  and  tbe  said 
notes  are  now  the  property  of  Barker;  and  he 
avers  tbat  tbe  notes  were  negotiable  paper  taken 
by  him  before  maturity  in  good  faith,  for  val- 
uable consideration,  in  due  course  of  business, 
without  any  intention  to  defraud  tbe  creditors 
of  Gomila  or  Gomila  &  Co. 

Replications  were  filed  whldi  made  issue  on 
tbcse  averments,  and  testimony  was  taken. 
Gomila  died,  and  the  suit  was  revived  against 
bis  wife  and  one  Wlltz,  who  bad  been  made 
dative  testamentary  executor  of  Qomila,  after 
wliicb  it  was  heani  and  decided  by  tbe  court 
below  rendering  tbe  decree  from  which  this 
appeal  is  taken.  Tbat  court  finds  tbat  the 
transaction  by  which  these  notes  and  the  mort- 

fnge  were  made  and  issued  and  came  to  the 
iinds  of  Gurley  and  of  Barker  was  in  every 
respect  an  honest  transaction ;  that  the  mortgage 
is  a  valid  mortage;  and  tbat  the  sums  secured 
by  it  to  the  defendants  Gurley  and  Barker  are 
valid  liens  upon  the  property  prior  to  that  of 
the  complainant;  and  on  these  grounds  It  dis- 
missed the  bill.  Wiltz  having  died,  the  present 
appellee,  as  bis  iQCcessor.  bas  been  substituted 
in  this  court. 

We  concur  entirely  with  tbe  view  of  tbe  evi- 
dence taken  the  circuit  court.  There  is 
nothing  but  tbe  barest  suspicion  of  fraud  or 
unfairness  In  the  making  of  these  notes  and 
mortgage  and  in  the  use  afterwards  made  of  the 
Botea.  Mr.  Gomila,  in  hli  efforts  to  save  the 
credit  of  his  Arm,  consented  that  the  house  and 
grounds  in  which  helited  might  be  mortgaged 
to  raise  money  for  that  purpose.  He  accord- 
ingly made  the  four  notes  and  the  mortgage  to 
wcara  them,  covering  tbat  property.  Five 
VTli  thousand  dollars  of  the  money  first  raised  on 
these  notes  went  tanmediatdy  to  pay  a  prior  in- 
cumbrance in  the  nature  of  a  vendor's  lien  on 
the  property  mortgaged.  Tbe  remaining  notes 
were  handed  to  Mr.  Torrey,  tbe  partner  of 
Gomila  in  the  firm  of  Gomila  &  Co.,  and  he 
raised  the  sums  due  to  Gurley  by  delivering  to 
him  part  of  the  notes.  He  also  raised  money 
from  certain  banks  by  delivering  some  of  tbe 
notes  as  security  for  the  Indebtedness  of  Gomila 
ft  Co.  Theae  notes  he  redeemed,  and  ulti- 
mately turned  them  oro  to  Barker  as  security 
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for  the  loana  advanced  by  him  for  the  benefit 
of  the  firm  of  Gomila  &  Co.  It  Is  distinctly 
denied  by  A.  J.  Gomiht  that,  after  be  deUvered 
these  notes  lo  Torrey  to  be  used  for  the  benefit 
of  Gomila  &  Co.,  they  ever  came  back  to  his 
possession  or  under  bis  personal  control,  and  no 
evidence  of  that  fact  is  produced,  nor  are  we 
aware  that,  if  such  bod  been  tbe  case,  it  would 
impair  tlie  rights  of  their  present  holdets,  who 
received  tbem  in  tbe  regular  course  of  bunness, 
paying  a  valuable  consideration  for  tbem  hetcn 
their  maturity.  It  is  idle  to  pursue  tbe  subject 
further.  A  recital  in  this  oitinloa  ot  the  testi- 
mony of  each  witness  examined  could  lead  to 
no  useful  results.  That  Mr.  Gomila  covered 
his  homestead  with  a  mortgase,  which  was  used 
to  raise  money  bv  the  firm  of  which  be  was  a 
member  to  pay  Its  debts.  Is  surely  not  a  traw* 
action  that  should  be  branded  as  a  fraud. 
Th*  ddcra  of  ths  Circuit  Court  i$  affirmed. 


THE  8INGZR  MANUFACTURING  COU-  fSlS] 
PANY,  Plff.  in  Err.^ 

V. 

KATIE  RAHN. 

<See  8.  CL  Reportai*B  ed.  SIS-SN.) 

Imputed  negligence — maater'M  liability  for  «r»- 
anl^t  nef^igejtee—reieUion  of  master  and  ter^ 
ant  tenant,  wAo  ii—nttrietion. 

1.  A  master  to  liable  to  third  persons  injured  bj 
oegllgent  acta  done  by  hla  Berwiit  In  tbe  oourae  of 
his  employment,  alttaoucb  the  master  did  not  au- 
tborlM  or  know  of  tbe  servants  act  or  neyleoC, 
or  even  If  be  disapproved  M  or  forbade  IL 

S.  The  relation  of  maater  and  aerTBDtezlsti  wben- 
erer  the  employer  retains  the  rl^ht  to  direct 
the  manner  In  which  the  buatneea  shall  be  done, 
U  well  as  the  result  to  t>e  aooompUsbed,  or.  in 
other  words,  not  only  what  shall  be  done,  but  how 
tt  thaU  be  done. 

8.  Where  a  penon,  tor  certain  comnMoos  to  be 
paid  him,  agrees  to  give  his  whole  time  and  eerv- 
loes  to  tbe  business  of  a  oompany  In  selling  its 
machlnea,  and  the  company  reserves  to  Its^  ttia 
rlffbt  of  prescribing  and  reffUlMtDCBOtonly  -wimt 
business  be  shall  do,  bat  tfae  maimer  m  whMi  ha 
■hall  do  It,  snob  person  Is  tbe  oompanr*s  servant 
for  whoaa  negUgenoe,  la  tfae  oourseof  Usenploj- 
meot,  tbe  oompany  to  re^KMwItito. 

L  A  provision  of  the  oontzaot,  that  suob  servant 
shall  not  use  the  name  of  the  company  In  any 
manner  whereby  the  public  or  any  tadivldiiat 
may  be  led  to  believe  that  It  to  reeponslUe  for  his 
■otkHis,  does  not  and  oannot  affect  its  reepODaibUI- 
trto  third  persons  Injured  by  lUs  neailgenoe  in 
the  ooune  of  bto  employment. 

[No.  188.1 

8ubmitted2f!M.iO,1889.  IMdti  Dee.  tS.  1889. 

IN  ERROR  to  tbe  Circuit  Court  of  the  United 
States  for  the  District  of  Minnesota  lo  re- 
view a  Judgment  for  tbe  plaintiff  in  an  action 
to  recover  for  personal  injuries  caused  tj 
defendant's  servant  carelessly  driving  «  hocai 
and  'wagon  against  her.  AMrmed. 
Opinion  below,  26  Fed.  Rep.  918. 

Statement  by  Mr.  Juttim  Orayt 
Tbe  original  action  was  brought  by  Katia 
Bahn,  a  citizen  of  MiniNaota,  agaJnattba  Sliigar 
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M&nufacturiug  Company,  a  corporatioo  of 
New  Jersey,  for  personal  injuries  done  to  the 
plaintiff  by  carelessly  driving  a  tiorseand  wagon 
agaioat  ber,  wbeo  crossing  a  street  in  Minneap- 
[519]  oUs.  The  complaint  alleged  that  the  ilriver 
of  the  wuon  was  the  defendaat'a  Mrrant  and 
•ngagad  m  Ita  businesa.  The  answer  dented 
tbis,  and  alk«ed  Uiat  the  driTer,  one  Corbett, 
was  eogsgea  in  Belling  sewing-mflchines  on 
commission,  and  not  otDerwise,  for  the  defend* 
ant.  The  replication  denied  the  allegatioos  of 
the  anawer. 

At  the  trill  before  a  Jury,  after  tbe  plaindff 
had  introduced  evidence  to  maintain  the  issues 
on  her  part,  tbe  defendant  put  In  evidence  tbe 
contract  between  itself  and  Corbett,  headed 
"Canvasser's  Salary  and  Commission  Con- 
tract," the  material  prorisioDS  of  which  were 
H  follows: 

"Ist.  The  party  of  tbe  first  part  agrees  to 
pay  unto  tbe  parly  of  tbe  second  part,  for  bta 
services  in  selling  and  leasing  tbe  Singer  sew- 
ing-machines, five  dollars  for  each  and  every  ac- 
ceptable sale  of  a  new  machine  sold  by  bim; 
and  in  addition  to  said  five  dollars  a  further 
aam  of  (en  per  cent  of  the  gross  price  realized 
for  said  sales  so  made  shall  be  paid  to  said 
iecond  party,  which,  io  addition  to  the  five  dol- 
lars on  ea(di  acceptable  sale,  shall  be  deemed  a 
telling  commission. 

"2d.  Tbe  party  of  tbe  first  part  shall  pay 
unto  tbe  second  party,  for  his  further  services, 
a  collecting  commission  of  ten  per  cent  on  tbe 
amounts  or  balances  due  from  customers  hav- 
ing purchased  machine*  from  bim,  payable  as 
tbe  cash  shall  be  collected  and  paid  over  to  Ibe 
said  first  part^  or  its  authorized  representatives 
at  Minneapolis;  and  tbe  said  per  centum  so  paid 
•ball  be  in  full  for  tbe  services  of  said  second 
party  in  collecting  or  other  aervloe  rendered  to 
date  thereof." 

"7tb.  Tbe  said  first  party  agreea  to  fumiah 
a  wagon,  and  any  damage  to  said  wagon 
through  negligence  shall  be  at  tbe  cost  and  ex- 
pense of  said  second  party;  and  tbe  said  second 

Erty  agrees  to  furnisb  a  horse  and  harness,  to 
used  exclusively  In  canvassing  for  tbe  sale 
of  said  machines  and  tbe  general  prosecution 
of  said  business;  and  said  second  party  agrees 
to  give  bis  exclusive  time  and  best  energies  to 
aald  buBineas,  and  pay  all  expensea  attending 
same. 

"8th.  The  said  second  party  agrees  to  employ 
himself  under  tbe  direction  of  tbe  said  Singer 
Manufacturing  Company,  and  under  such  rules 
and  instructions  as  it  or  its  manager  at  Hlone- 
^tolla  shall  prescribe,  and  In  all  ren)ects  to  com- 
|5SO]  port  himseltto  the  best  hiteresta  of  the  businesa 
of  tbe  said  first  party,  aod  to  neltber  sign  nor  to 
make  use  of  the  name  of  the  said  Company  io 
any  manner  whereby  tbe  public  or  any  individ- 
ual may  be  led  to  believe  that  tbe  said  Com- 
pany is  responsible  for  bis  actions,  said  party's 
power  being  simply  to  make  sales  and  turn 
over  tbe  proceeds  to  tbe  said  flrst  party.  If  any 
•pedal  acts  are  required  of  said  second  jwrtv. 
the  power  to  perform  the  same  wlU  be  specially 
delegated." 

"  lOtb.  It  is  further  agreed  that  if  said  second 
party  sells  any  other  than  the  machines  fur- 
nished to  him  by  said  flrst  party,  It  shall  work 
a  forfeiture  of  any  commissions  tbot  accrue 
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under  this  agreement,  if  violated  infor  to  the 
termination  of  the  same." 

' '  12tb.  This  agreement  may  be  terminated 
by  tbe  first  party  at  any  time,  aod  by  said 
aecond  par»r  by  giving  first  party  ten  d^a' 
notice  in  writing.''^ 

Tbe  defendant  requested  tbe  court  to  Instruct 
tbe  Jury  "that  tbe  contract  under  which  Cot^ 
bett,  tbe  driver  of  the  horse  causing  tbe  acci- 
dent, was  operating  made  bim  an  independent 
contractor,  and  the  defendant  could  not  be  lia- 
ble for  any  damage  done  through  his  negll- 
geDce.ifbewasnegligent"  The  court  declined 
to  give  the  instrucllon  requested,  and  instructed 
tbe  jury  that  (be  contract  established  the  rela- 
tion of  servant  and  master  between  Corbett  and 
tbe  defendant,  aod  that  the  defendant  was  an- 
swerable for  Corbett's  negligence  while  engaged 
in  its  service. 

Tbe  jury  returned  a  verdict  for  the  plaiotift 
in  the  sum  of  $10,000,  upon  which  Judgment 
was  rendered;  aiu  the  defendant  tendered  a 
bill  of  exceptions,  and  sued  out  this  writ  of 
error. 

Me$ara.  Joseph  8.  Awrbach9.T^  Grosvenor 
Lowry,  for  plaintiff  in  error: 

A  partial  reservation  of  auUiority  or  control 
Id  certain  respects  doea  not  transform  the  ooo- 
tractor  into  a  mere  servant. 

Wood's  Master  and  Servant.  618;  Co<^y  oa 
Torts,  648;  Whart.  on  Agency,  gg  19,  20. 

He  is  principal  and  not  a  master  who  retains 
tbe  right  to  direct  what  ends  shall  be  attempted, 
leaving  the  means  to  the  management  of  the 
agent 

Blake  v.  Ferris,  6  N.  Y.  48;  PttOc  v/Mawr, 
8  N.  T.  232;  KOhf  v.  Majfor,  11  N.  T.  483. 

Reservation  of  control  ia  not  sufficient  to 
create  tbe  master's  liabili^. 

AUen  V.  Wiilard,  57  Pa.  882;  I^inter  v. 
Jfajw,  46  Pa.  218;  Sunt  v.  Bt.  B.  €h.  61  Pa. 
475;  Reed  t.  AOeghany  City,  79  Fa.  800;  Eri§ 
V.  Cautkine,  86  Pa.  247;  Edmundeon  v.  Pitts- 
burgh, MeK.  A  T.  a.  Go.  Ill  Pa.  818;  CuffY. 
Neuiark  A  N.  Y.  R.  Co.  35  N.  J.  L.  17;  Con- 
neri  v.  SenTieeaey,  112  Mass.  96;  Wood  v.  Cobbt 
95  Mass.  58;  Samuelaon  v.  Cleneland  Iron  Min. 
Co.  49  Mich.  164;  Beedie  v.  London  A  N.  W, 
K  Co.  i  Exch.  248;  Sled  v.  SouthtaHem  P 
Co.  13  C.  B.  660. 

The  stipulation  to  supply  to  the  canTasser  a 
wagon  was  one  way  of  making  oompensation 
to  the  canvasser. 

Murray  v.  Ourrie,  L.  R  6  C.  P.  Div.  24; 
Stevent  v.  Armttrong,  6  N.  T.  486;  Jonee  v. 
Mayor,  L.  R.  14  Q.  B.  Div.  890. 

Mean-t.  John  W.  WiUit,  Chartee  A.  Ebert  tad 
W.  P.  Clonffh.  for  defendant  in  error: 

Tbe  power  to  discharge  tbe  servant  Is  said  to 
be  the  lest  by  which  to  determine  whether  tbe 
relation  of  master  and  servant  exists. 

Pavlet  V.  Rutland  tt  W.  B.  Co.  38  Yt.  397; 
Miehad  v.  Stanton,  8  Hun,  462.  8.  0.  6  Thomp. 
&  C.  684;  Penton  v.  Dubtin  Steam  Packet  Oa. 
8  Ad.  &  £1.  889;  Dalj/^  T.  2Vfwr,  EL  BL  A 
£1.  900;  &ake  v.  P\srri$,  fi  N.  T.  48. 

Tbe  contract  was  <me  for  services  and  not 
for  the  performance  of  a  particular  piece  of 
work.   It  was  not  a  contract  for  "results." 

Reaina  v.  Turner,  11  Cox,  Cr.  Cas.  661;  Pink 
T.  Mo.  Fumaee  Co.  10  Mo.  App;  61.  8.  C.  69 
Mo.  876. 
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The  plaiDtifT  in  error  dtd  not,  by  the  con- 
tract, port  with  the  rizbt  to  control  the  mode 
tnd  manner  o£  tiie  vwk. 

Speedy.  At.  A  P.  ROo.nMo.  808;  Buff.. 
Fvrd.  126  Mass.  24;  Carter  Barlin  MHU  Co. 
68  M.  H.  52;  Fortyth  v.  Uof^r,  08  Mass.  419; 
St.  Paul  V.  BeiU.  8  Minn.  297. 

A  master  is  responsible  for  the  wrongful  acts 
of  his  serrants  which  were  done  in  his  service. 

MeQvif  Orant,  2B  N.  J.  L.  S06;  Quar- 
manw.BunuU.  8  Hees.  &W.  499;  Braekett v. 
Lvhke,  86  Mass.  138;  Campbdl  T.  Lun^ord,  88 
Ala.  612. 

The  employer  retained  the  power  to  control 
the  work. 

Sadler  t.  Hentock,  4  £1  A  Bl.  670;  Dalt/ell 
T.  Tgrer,  El  Bl.  &  £1.  899;  Blake  t.  Tktrtt, 
i  Burl.  &  C.  20:  Orlean$,  M.  (fi  C.  .R.  Ct). 
V.  Banning.  82  U.  S.  15  "Wall.  649,  667  (31:220. 
828);  Linnehan  v.  JtulUne.  137  Mass.  123;  Cin- 
cinnati V.  5<9Re,  S  Ohio  St.  38;  Erie  r.  Gaul- 
kint,  85  Pa.  247;  Edmundeon  r.  Pitttburgh, 
MeR.  A  T.  B.  Co.  Ill  Pa.  818;  Bunt  v.  Pa. 
R.  Co.  51  Pa.  476;  AlUn  v.  WiUard.  57  Pa.  874. 

The  fact  that  Corbett  was  paid  by  a  cooomis- 
■ion  OD  macbioea  sold  has  00  controIliDg  force. 

Begina  y.  Turner.  11  Coi,  Cr.  Ca*.  551;  Pat- 
ten y.  Rea,  2  C.  B.  N.  S.  605;  Venablee  v.  Smitli, 
L.  R.  2  Q.  B.  Div.  279;  Joelin  t.  Orand  Rapids 
JeeCo.m  Mich.  616;  MulvehiU  t.  BaU$.  31 
Hinn.  864. 

[5221  Jv^i^  Ormx  dcliTered  the  of^ion  of 

the  court; 

The  eeoeral  rules  that  must  govern  this  case 
•re  undisputed,  and  the  only  controversy  is  as 
to  their  application  to  the  contract  between  the 
defendant  Company  and  CorUctt,  the  driver,  by 
whose  negliKence  the  plaintiff  was  injured. 

A  master  Is  liable  to  third  persons  injured  by 
negligent  acts  done  bv  his  servant  in  the  course 
of  ols  employment,  although  the  master  did  not 
authorize  w  Know  of  the  servant's  act  or  neg- 
[523]  lect,  or  even  if  he  disapproved  or  forbade  it. 
Philadelphia  d  Reading  Railroad  v.  Derby,  56 
U.  6.  14  How.  468,  486  [14:602,609].  And  the 
relation  of  master  and  servant  exists  when- 
ever the  employer  retains  the  right  to  direct  the 
manner  in  which  the  business  shall  be  done,  as 
well  as  the  result  to  be  accomplished,  or.  in 
other  words,  "not  only  what  shall  he  done, 
but  bow  it  shall  be  done."  Railroad  Co.  v. 
Banning,  82  U.  S.  15  Wall.  649.  656  [21:220, 
2281. 

The  contract  between  the  defendant  and 
Corbett,  upon  the  construcUon  and  etfect  of 
which  this  case  turns,  is  entitled  "  Canvasser's 
Salary  and  Commission  Contract."  I^he  com- 
pensation to  be  paid  by  the  Company  10  Cor- 
bett, for  selling  its  machines,  coosistiog  of 
"a  selling  commission"  on  the  price  of  machines 
■old  by  him,  and  "a  collecting  commission"  on 
the  sums  collected  of  the  purchasers,  is  uni- 
formly and  repeatedly  spoken  of  aa  made  for 
his  "services."  The  Company  may  discharge 
him  by  terminating  the  contract  at  any  thne, 
whereas  be  can  terminate  it  only  upon  ten  days' 
notice.  "The  Compaoy  is  to  furnish  him  with 
ft  wagon;  and  the  hone  and  harness  to  be  fur- 
nished  by  him  are  *'to  be  used  exclusiTely  in 
canvaflsinff  tea  (he  Mle  of  uiA  machines  and 
the  generaJ  proaecutlon  of  said  buBiQeM." 
But,  what  u  more  ligniflcant.  Corhett  *'agieea 
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to  give  his  exclusive  time  and  beat  energies  to 
said  business,"  and  is  to  forfeit  all  his  commis- 
sions uader  the  contract.  If  while  It  Is  In  force 
he  sells  any  machines  other  than  those  furnished 
to  him  by  the  Company;  and  he  further  "affrees 
to  employ  himself  under  the  direction  of  the 
said  Sioger  Manufacturing  Company,  and  un- 
der such  rules  and  instructions  as  it  or  its  man* 
ager  at  Minneapolis  shall  prescribe." 

In  short,  Corbott,  for  the  commissions  to  be 
paid  him,  agrees  to  give  his  whole  time  and 
services  to  the  business  of  theCompanv;  and  the 
Compaoy  reserves  to  itself  the  right  of  prescrib- 
ing and  regulatiog  not  only  what  business  he 
shall  do.  but  the  manner  in  which  he  shall  do 
it;  and  might,  if  it  saw  fit,  instruct  him  what 
route  to  taike,  or  even  at  what  apoed  to  drive. 

The  provision  of  the  contract,  that  Corbett 
shall  not  use  the  name  of  the  Company  in  any  [524] 
manner  whereby  the  public  or  any  individuu 
may  be  led  to  believe  that  it  Is  responsible  for 
his  actions,  docs  not  and  cannot  affect  its  re- 
sponsibility to  third  persons  injured  by  his  neg- 
ligence in  the  course  of  his  employment. 

The  circuit  court  therefore  rightly  held  that 
Corbett  waa  tlie  defendant* a  aervant,  for  whose 
negligence  in  the  course  of  his  employment  tbe 
defendant  waa  responsible  to  the  plaintiff. 
Railroad  Co.  v.  Banning,  above  cited;  Linn^- 
hiin  y.  Rolline,  137  Mass.  ISS;  Begina  v.  Turner 
11  Cox,  Crim.  Cas.  551. 

Judgment  affirmed. 


HENRY  H.  HALE  gt  al.  Executors,  [&S41 

in  Err., 
9. 

STEPHEN  AKERS  et  al. 

(Bee  &  a  Beporter^ed.SBMaik> 

Review  of  etate  judgment— federal  question. 

Where  two  deteosee  were  made  la  the  state  court, 
either  of  whlob,  If  sustained,  barred  the  action, 
and  one  involved  a  federal  question,  and  tbe  other 
did  not,  and  the  state  court  sustained  them  both, 
and  gave  its  Judgment  for  defendant,  this  court 
will  affirm  the  state  Judgment  without  consider- 
ing tbe  federal  Question,  although  it  may  have 
been  «noneouslv  decided. 

[No.  270.1 

Submitted  Dec  6, 1889.   Decided  Dee.  tS.  JSS9. 

E TERROR  to  the  Supreme  Court  of  the 
Btate  of  California  to  review  a  judgment  of 
that  court,  afflrming  a  judgment  of  the  Supe- 
rior Court  of  the  County  of  Sonoma,  Califor- 
nia, in  favor  of  defendant  in  an  action  to  re* 
cover  possession  of  a  piece  of  land  In  Sonoma 
County.  Ditmiued. 
The  facts  are  stated  in  the  opinion. 
Reported  below,  69  Cal.  160. 
Mr.  W.  W.  Cope*  for  plainUffs  in  error: 
Tbe  grant  of  wiicbica  to  Jacob  P.  Leese 
was  such  as  to  devest  the  pueblo  of  all  title  in 
that  portion  thereof  in  suit. 

U.  S  V.  Bare,  4  Sawy.  658,  655;  Oritar  v. 
McDowell,  78  U.  S.  6  Wall.  368  (18:  668);  Joun. 
send  V.  Qredea,  TO  U.  B.  6  WaU.  826, 836,  887 
(18:  647,  649);  Bart  y.  Burnett,  15  Oal.  680. 

The  approval  of  Uie  Departmental  AasemUy 
yrm  not  ui  essential  requisite  to  tbe  vesting  of 
an  interest  In  the  grantee. 

Its  v.  5. 
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v.  S.  Y.Readixf},  59 U.  S.  ISITow.  1  (15:  291); 
V.  S.  V.  Cervantes,  59  U.  S.  18  How.  553  (15: 
484);  U.  8.  V.  Johnmn.  88  U.  8.  1  Wall.  826 
(17:  597):  P-  ^f-  M  U.  8.  28  How. 

S49,  268  (16:  560,  561). 

In  a  controveray  between  the  parties  claiming 
voder  two  pteots,  each  of  which  rraerves  the 
fights  of  other  parties,  the  inquiry  must  extend 
to  the  characto'of  the  original  concessions. 

Hentkaw  t.  BitaeU,  85  U.  S.  18  Wall.  266 
<21:889). 

Mr.  Frank  W.  Hackett,  for  defendants  in 
error: 

This  court  has  no  Jurisdictinn. 

McManvMy.  (ySuUivan,  91  U.S.  678(24: 890); 
De  &ivmire  t.  Qailtard,  137  U.  S.  282  (82: 
132);  Murdoch  v.  Memphit,  87  U.  8.  20  Wall. 
6S6  (22:  444);  JenkintY.  LoemnVtal,  110 U.  8. 
«22  (28:  129);  Brovin  v.  AUeeU,  92  U.  8.  827 
<23:  511);  Citizens  Bk.  v.  Bd.  of  Liquidation,  98 
U.  8.  140(25:  114);  ChouteauY,  Gibaon,  111  U. 
6.  200  (28:  40(Q;  Adam  Oo.  T.  Burtinaton  d 
31.  B.  112  U.  8.  128  (28: 678):  Detroit  City 
By.  7.  OutUrd,  114  U.  8.  183(29:  118);  Nat 
OrUant  Water  WorkM  Co.  La.  Sugar  Btf. 
Co.  126  U.  8.  18(81:607). 

Jfr.  /v«fiw  BUtchford  delivered  the 
opinion  of  the  court: 

This  is  an  action  brought,  August  22,  1879, 
Id  Ihe  Superior  Court  in  and  for  the  County 
of  Sonoma,  io  the  State  of  California,  by  Henry 
Jil.  Utile  and  Oeorgiana  L.  Schell,  executors 
of  the  will  of  Theodore  L.  Srbell,  deceased, 
aeoinst  Stephen  Akera  and  Mont^merr  Akers, 
to  recover  the  possession  of  a  piece  of  land  in 
Sonoma  County,  being  a  portion  of  the  Hui- 
cbica  rancho,  and  described  as  follows:  "  Be- 

e'oDing  at  a  point  on  tbc  northerly  line  of  the 
ne  which  runs  from  the  dwelfinghouse  of 
said  Scbell,  westerly  to  the  road  le^ing  from 
the  Sonoma  Plaza  to  the  Embarcadero  called 
'  Montgomery  Street,'  or  'Broadway,'  which 
place  of  becioDing  is  distant  28.24  chains  from 
tbe  point  CH  intersection  of  said  lane  and  said 
roan;  thence  north,  60  deg.  and  4.i  min.  west, 
along  a  fence  18.98  chains;  thence  south,  37  deg. 
15  min.  west,  about  25  chains  to  a  point  on  the 
northerly  line  of  said  lane,  distant  8.63  chains 
easterlv  from  the  point  of  intersection  afore- 
said; thence  north,  78  deg.  80  min.  east,  along 
rsssi  "^^^  northerly  line  19.61  chains  to  the  place  of 
^  '  beginning,  containing  eigbteeo  and  a  half 
■cres." 

The  answer  of  the  defendants  setup,  among 
other  defenses,  that  Stephen  Akers  entered  into 
poBsession  of  tbe  premises  more  than  twenty- 
five  ^ears  before  the  suit  was  brought,  under 
aclairo  of  title  by  a  writt<>n  conveyance  made 
In  1868  by  the  City  of  Sonoma,  in  Sonoma 
Couoty,  which  city  was  then  In  the  possession 
of,  and  claimed  title  to,  the  premises,  under  a 
decree  of  confirmation  by  tbe  Board  of  Land 
ConimissIoDert),  dated  January  22,  1866,  and 
by  tbc  1udf;ment  and  decree  of  the  Clrcnit 
<X)urt  of  the  United  Btates  for  the  Northern 
District  of  California,  made  November  16, 
1804;  that  he  was  the  owner  in  fee  of  tbeprem- 
bes;  that  on  the  11th  of  October,  1860,  he  en. 
tered  into  a  written  a.irreement  with  Schell,  the 
testator  of  tbe  plaintiffs,  whereby  he  released 
to  Schell  one  half  of  a  piece  of  land  then  in 
the  possession  of  Akers,  and  containlD^  111 
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acres  and  2  rods  of  land,  and  Schell  agreed 
thereby  that,  In  the  event  tbe  City  of  Bonoma 
should  establish  its  claim  to  any  part  of  such 
released  tract  of  land,  he  would  deliver  the 
possession  of  the  same,  or  such  portions  thereof 
as  might  be  so  estaltlishod,  together  with  a 
yearly  rent  of  |5  per  acre  for  tbe  land  so  to  be 
delivered,  and  that  Akers  thereby  agreed  that. 
In  the  event  of  the  City  of  Sonoma  not  being 
able  to  establish  its  claim  beyond  the  pR'Scnt 
line  of  the  Huicbica  Patent,  he  would  dehver 
possession  to  Schell  of  all  or  such  portion  of 
the  remainder  of  such  tract  of  land  as  might 
be  within  the  line  of  tbe  Huicbica  Patent,  and 
would  pay  a  yearly  rent  for  the  same,  at  the 
rate  of  $5  per  acre,  to  Schell;  tnat  by  that 
agreement  Schell  relinquished  all  claim  to  the 
premises  in  question,  and  acquiesced  in  Akers' 
title  and  right  of  possession;  that  previous  to 
October  11,  1960,  and  then  and  ever  since,  the 
City  of  Sonoma  claimed  tbe  said  lands  as  i(a 
pueblo  lands,  adversely  to  Schell,  and  was 
then,  and  ever  since  bad  been,  prosecuting  its 
claim  before  the  Land  Department  of  the  gov- 
ernment; that,  before  that  time,  tbe  said  city 
conveyed  by  deed  to  Akers  the  premises  for 
wliich  the  suit  was  brought,  and  by  virtue 
thereof  he  was,  on  tbe  11th  of  October,  1860, 
in  possession  of  the  premises  and  claiming  tbe 
same  adversely  to  Schell;  that  at  that  time  |sso| 
Akers  claimed  that  the  premises  were  within 
the  pueblo  lands  of  the  City  of  Sonoma, 
and  that  that  city  would  establish  before  the 
Land  Department  of  tbe  United  Slates  and  the 
commissioner  of  tbe  General  Land  Office  its 
claim  thereto;  that  the  defendants  and  the  said 
city  then  and  ever  since  claimed  that  the  pueblo 
extended  on  the  southeast  to  the  Arroyo  Scco. 
and  that  tbe  Arroyo  Secoformed  the  boundnry 
line  between  the  pueblo  lands  of  tbe  city  nn'd 
the  lands  of  Schell,  whilst  Schell  then  claimed 
that  the  Arroyo  Seco  did  not  form  such  bound- 
ary line,  but  extended  beyond  it  on  the  north 
and  included  the  lands  of  Akers;  that  to  settle 
the  difiSculties  and  avoid  litigation,  Akers  and 
Schell  made  said  agreement  to  await  and  abide 
the  decision  of  the  Land  Department  of  the 
United  States  oo  the  application  of  the  city  to 
have  its  title  to  Its  lands  confirmed;  that  Schell 
then  agreed  with  Akers  that  Schell  should 
never  claim  any  title  to  tbe  lands  described  In 
the  complaint,  until  it  was  determined  by  a  de- 
cree of  the  Land  Department  of  tbe  United 
States  that  the  city  could  not  establish  its  tit'e 
thereto;  that  Akers,  for  the  purpose  of  avoiding 
litigation  and  to  await  and  abide  tbe  decision 
of  said  Land  Department,  delivered  over  to 
Scbell  other  land  within  the  pueblo,  to  await 
sucb  decision,  and  Schell  then  agreed  that,  in 
the  event  tbe  city  established  Its  claim  to  any 
of  the  land,  be  would  forever  release  all  claim 
of  title  or  possession  thereto,  deliver  up  to 
Aker«  all  the  lands  claimed  by  Akers  within 
the  pueblo,  and  pay  to  Akers  |5  per  acre  per 
year  for  the  use  thereof;  that  Akers  was  to 
hold  the  land  until  the  city  should  so  fall  to 
establish  Its  title  thereto;  that  the  diy  had  not 
failed  to  do  so,  bat  had  established  its  claim; 
that  on  the  81st  of  March,  1880,  and  since  the 
suit  was  commenced,  the  United  Btates  issued 
and  delivered  to  the  city  and  the  trustees 
thereof  a  patent  for  the  land  described  in  tbe 
comolaint;  that  tbe  plalDtlfEs  chdmed  the  land 
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by  virtue  of  a  patent  issued  by  the  United 
States  to  oncLeese,  and  known  as  the  Huichica 
Patent;  tliat  said  patent  does  not  include  the 
piumises;  that  if  it  does,  the  same  was  made 
Kitbont  autborl^  of  lav;  that  the  only  au- 
thority on  which  the  Huichica  Patent  issued 
[567]  was  a  decree  of  the  said  circuit  court  of  the 
United  States,  made  December  24.  1856;  sod 
tbat  said  decree  did  not  autfaorize  the  issuing 
of  a  patent  by  ibs  United  States  for  the  land 
described  in  the  complaint,  or  for  any  land  on 
the  west  dde  of  the  Arroyo  8cco,  but  made  the 
Arroyo  Seco  the  boundary  between  the  pueblo 
and  the  Huichica  rancho. 

The  cause  was  tried  by  the  court  without  a 
Jury,  and  it  made  a  finding  of  facts  comprising 
the  facts  set  forth  in  the  answer,  with  addi- 
tional matters,  the  only  material  ones  being  as 
follows:  A  icraDt  to  one  Leese  of  the  place 
called  Huichica  was  made  by  the  Mexican 
governor  of  California,  in  1841,  and  embraced 
ul  the  land  between  the  Arroyo  Seco,  the  Ar 
royodelosCameros,  and  the  swamp  land,  con- 
taming  two  square  leagues,  the  western  bound- 
ary being  the  Arroyo  beco.  Subsequently  the 
governor  adjudged  this  grant  to  be  void,  be- 
cause the  land  of  which  Judicial  possession 
was  attempted  to  be  given  under  it  was  much 
more  than  the  quantity  granted.  Under  a 
subsequent  petition  by  Leese,  and  on  July  6th, 
1844,  the  then  governor  of  California  made  to 
Leese  a  second  grant  of  di  leagues  of  the  land 
called  Huichica,  bounded  on  the  north  by  the 
crossing  of  the  upper  road  to  Napa,  on  the  east 
by  the  Arroyo  de  los  Cameros,  on  the  south 
by  the  swampy  lands  on  the  bay,  on  the  west 
by  Estero  de  Sonoma  as  far  as  the  Trancas, 
taking  the  direction  of  the  Arroyo  Seco  as  far 
as  the  Little  HfUs  of  Huichica.  This  grant 
was  made  sublect  lo  approval  by  the  Depart- 
mental Assembty,  but  was  never  placed  before 
It  foi  approval,  although  the  lint  grant  was 
approved  by  it  after  the  second  grant  had  beco 
made.  A  claim  of  Leese  to  the  whole  Huichica 
tract  of  5i  leagues  was  confirmed  by  the  Board 
of  Land  Commissioners  April  18th,  1853,  and 
by  the  district  court  of  the  United  States  April 
2$d.  1856.  An  appeal  to  the  Supreme  Court  of 
the  United  States  was  dismissea  in  December, 
18S6, 00  decree  respecting  the  claim  having  ever 
been  made  by  the  circuit  court  of  the  United 
States.  The  decree  of  confirmation  contained 
this  clause:  "  The  land  of  which  confirmation 
Is  hereby  made  is  known  by  the  name  of 
*  BuichicB,'  containing  five  and' one  half  square 
leagues,  and  no  more,  and  Is  bounded  and  de- 
[S38]  sciibed  as  follows,  to  wit:  Bounded  on  the 
north  by  the  upper  road  which  goes  to  Kapa, 
on  the  east  by  toe  Arrovo  de  Los  Cameros,  on 
the  south  by^the  marshy  land  adjoining  the 
Bay  of  San  Francisco,  and  on  the  west  by  the 
Estero  of  Sonoma,  as  far  as  the  Trancas,  taking 
the  direction  (el  rtimte— direction  or  course) 
of  the  Arroyo  Seco."  A  survey  of  the  Hui- 
chica grant  was  made  In  December,  1BS8.  and 
approved  by  the  sorveyor-general  in  June, 
1859,  and.  m  accordance  tiierewith,  a  patent 
for  the  Huichica  rancho,  containing  18,704 
acres,  was  issued  by  the  United  Slates  to  Leese 
August  8d,  IQSi,  reciting  the  second grant,  the 
conflnnation  nnd  the  surver.  The  westerly 
boundary,  as  shown  on  the  jHat  in  tbat  patm^ 
li  "the  Sonoma  Creek,  from  «  post  marked  L  at 
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the  lower  landing  as  far  as  a  poet  marked  L  at 
the  Trancas;  thence  a  straight  line  running 
north,  87  degrees  east,  156  chains  to  a  po«t 
marked  L  on  the  Arroyo  Seco.  U  the  Hatchicm. 
Hills.  This  last  line  is  known  as  the  'Tiaiicaa 
line.'"  By  gult-claim  deeds  under  Leese, 
Schell  daimed  title  to  470  acres  of  the  Huichica 
rancho. 

The  title  of  Akers  was  derived  as  follows:  I» 
1SS5  General  Vallejo,  director  of  colonization, 
under  previous  instructiona  from  the  Mezicas 
governor  of  California,  established  the  pueblo 
of  Sonoma,  and  made  a  survey  thereof,  witb 
the  following  boundaries:  "On  the  east  the 
Arroyo  Seoo,  from  the  vineyard  of  Salvador 
Vallejo  to  the  salt  marsh  on  the  bay;  thcuce 
along  the  salt  marsh  westerly  to  Sonoma  Creek; 
thence  up  said  creek  to  the  Agua  Culiente 
Creek;  thence  oa>>terly  by  the  hills  north  of  the 
city  to  place  of  beginning."  He  laid  out  the 
tract  into  lots  and  blocks,  and  established 
families  on  It,  occupying  the  tract  along  the 
Arroyo  Seco,  in  18S5.  down  to  the  point  woere 
it  entered  the  said  salt  marsh.  On  a  report  of 
his  acts,  made  by  him  to  the  governor,  they 
were  approved  by  the  latter.  In  May,  1851L 
the  authorities  of  the  City  of  Sonoma  presented 
to  the  Board  of  Land  Commissioners  their 
claim,  as  successors  of  the  bueblo,  for  all  of  its 
land,  as  estnbllshed  by  Vallejo.  The  claim 
wai*  confirmed  by  the  board,  and  afterwards,  on 
appeal,  by  the  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  California. 
November  2d,1864.  Thesedemeaflxed  the  Ar- 
royo Seco,from  tbevioeyard  aforesaid  to  the  salt  [S5t] 
marsh,  as  the  eastern  boundary  of  the  pueblo. 
A  survey  of  the  land  was  made  in  September, 
1868,  and  reported  to  the  Land  Department  of 
the  United  States  for  approval,  In  August,  1872. 
In  March,  1876,  the  commissiooer  of  the  Gen- 
eral Land  Office,  on  a  conflict  before  him  oa 
the  approval  of  the  surroy  as  to  the  location 
of  the  southeasterly  line,  being  the  boundary 
common  to  the  land  confirmed  to  the  City  ot 
Sonoma  and  the  land  known  as  the  Huicolca 
Grant,  adjudged  and  determined  that  such 
boundary  should  be  established  as  follom:  "A 
direct  hue  running  from  the  point  marked 
'Trancas,*  on  Sonoma  Creek,  to  the  point 
where  the  Arroyo  Seco  enters  the  salt  marsh 
(Station  No.  43  In  the  amended  survey  of 
Rancho  Huichica),  and  thence  following  the 
direction  of  the  Arroyo  Seco  to  the  Little  Hui- 
chica Hills,  should  constitute  the  southeasterly 
boundary  of  the  pueblo  of  Sonoma;"  and  di- 
rected the  surveyor-general  to  make  survey  of 
the  confirmed  claim  of  the  City  of  Sonoma 
in  accordance  with  such  decision.  A  resur^'er 
was  made,  and  the  commissioner  approved  ft 
and  his  former  decision  of  March,  1878.  fixing 
the  Arrovo  Seco  as  the  boundarv  between  the 
pueblo  of  Sonoma  and  the  Huichica  grant.  No 
appeal  having  been  taken  from  that  decision, 
the  same  became  final,  and  a  patent  for  tb* 
pueblo  lands  was  Issued  by  the  United  States* 
March  81.  1880.  to  the  mayor  and  common 
council  of  the  City  of  Sonoma,  in  accordance 
with  the  decrees  of  confirmation  nnd  the  sur^ 
vey,  containing  6063.95  acres.  Th  -  plat  in  the 
patent  showed  that  it  covered 488  acresof  land 
embraced  in  the  Huichtc  Paatent,  brine  the 
tract  bounded  by  the  "Trancas  line,"  so  called, 
miming  from  post  L  at  the  Tiucas  north,  t? 
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itg.  east,  106  chains  to  po«i  L,  od  the  Am^o 
8eco,  hy  the  Arroyo  Peco  from  said  poet  to 
where  it  eaters  the  marsh  at  station  48  afore- 
said, and  by  a  line  from  said  station  south,  70 
deg.  45  mio.  west,  81.50  chains  to  post  L  at  the 
Trancai.  Akers  entered  into  possession  of  the 
l«id  described  in  the  complaint,  under  a  con- 
tract with  the  City  of  Sonoma  to  purchase  It, 
In  1851,  and  had  occupied  it  ever  since.  On 
the  ISth  of  May,  1858,  the  city  conveyed  to  him 
by  deed  ill  acres  of  land  within  the  limits  of 
ue  city  as  fto  confirmed  and  patented,  the  land 
•ued  tor  being  part  of  such  111  acrei.  He 
tS60]  continued  to  reside  upon,  cultivate  and  Im- 
prove the  whole  of  the  same  up  to  October  11, 
1660,  and  resided  upon,  cultivated  and  im- 
proved the  west  part  of  the  tract  so  conveyed 
to  him,  including  the  porUon  sued  for  by  the 
plaiotiifs,  ever  since  1851.  In  September.  1860, 
Scbell  sued  Aken  In  the  Seventh  District  Court 
of  the  State  of  California,  for  the  County  of 
Sonoma,  to  recover  all  of  the  said  tract  of  land, 
claiming  title  thereto  under  the  Huichica 
patent;  and  Akers,  by  his  answer  in  that  ac- 
tion, claimed  title  to  the  whole  thereof  under 
hiE  deed  from  the  City  of  Sonoma.  Whilst 
the  action  was  pending,  and  on  the  lltb  of  Oc- 
tober, ItitOO,  the  agreemeot  in  writing,  before 
mentioned,  was  made.  On  the  execution  of 
that  agreement,  Schell  dUmissed  his  action,  and 
a  fence  waa  built  by  the  parties,  from  the  lane 
mentioned  in  the  complaint,  extending  north- 
erly across  the  said  Ill-acre  tract  and  dividing 
U  into  two  fields  of  nearlv  equal  size,  and 
Aken  surrendered  to  Schell  the  possession  of 
all  that  portion  of  the  Ill-acre  tract  lying 
east  of  said  fence  and  embracing  about  fifty 
acres,  and  retained  the  possession  of  all  the 
laod  on  the  west  side  of  said  fence.  The 
Trancaa  line,  being  the  western  boundary  of 
the  line  patented  to  Leese,  divides  the  Ill- 
acre  tract  into  two  three-cornered  pieces,  the 
line  running  from  the  southwest  to  the  north- 
east and  crossing  the  said  fence,  leaving  a  por- 
tion within  the  Huichica  Patent  on  uie  west 
side  of  the  fence  in  the  possession  of  Akers, 
and  also  leaving  a  portion  on  the  east  side  of 
the  fence,  not  embraced  within  the  patent  of 
the  Huichica,  In  the  possession  of  Schell,  held 
1^  him  under  the  said  contract. 

Finding  25  was  as  follows:  A  piece  of  land 
described  as  follows:  Beflinning  at  a  point  on 
the  northerly  line  of  the  lane  leading  from  the 
house  of  Theodore  L.  Scbell,  deceased,  west- 
erly to  the  road  commonly  called  "Broadway," 
7.53  chains  easterly  from  the  intersection  of 
said  lane  and  road,  the  point  where  the  Trancas 
line  crosses  said  lane;  thence  north,  87  deg.  east, 
along  the  Trancaa  line  to  a  point  where  ue  said 
Trancas  line  crosses  the  fence  heretofore  con- 
stituting the  division  fence  between  Akers  and 
Scbell;  thence  south,  5  deg.  45  min.  east,  along 
said  fence  to  the  said  lane;  thence  westerly 
,  along  Uie  northerly  aide  of  said  lane  15.61 
l«>«l]  chains  to  the  place  of  bef^nDiog,— Is  included 
within  the  land  described  la  the  eonplaint. 
Said  piece  of  land  Is  situated  between  Arroyo 
Seco  and  the  Trancas  line,  and  is  within  the 
boundaries  described  In  the  grant  of  the  Hui- 
chica rancho  of  July,  1844;  the  decrees  of  con- 
firmation, the  surveys  and  the  patent  thereof 
of  August  8d,  1850;  also  the  three  deeds  under 
which  Scbell  claimed  title  to  tlie470 acres;  and 
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is  not  within  the  exceptions  mentioned  in  the 
first  of  said  deeds.  Said  piece  of  land  is  also 
within  the  boundariesof  the  pueblo  uf  Sonoma, 
established  by  Yallejo;  the  decrees  of  confirm- 
ation, the  final  aurvey,  and  the  patent  of  said 
pueblo,  Issued  March  81, 1880;  also  the  lll-acr» 
tract;  and  is  on  the  west  Me  oi  the  fence  built 
by  the  parties. 

The  court  found  as  follows,  as  matter  of  law; 
That  the  City  of  Sonoma  has  established  its 
claim  to  the  land  in  controversy,  within  the 
ro'»ning  of  the  said  contract  betweea  Schell 
and  Atera.  That,  by  the  terms  of  said  con- 
tract, each  agreed  with  the  other  to  abide  by 
the  decision  of  the  United  States  on  the  said 
claim  of  the  City  of  Sonoma  for  said  lands,  an 
then  pending  before  the  United  States  courts, 
and  to  abide  by  the  boundary  line  between  them 
as  established  on  the  final  confirmation  of 

Sueblo  lands  to  the  City  of  Sonoma.  That  the 
efendant  Stephen  Akers  la  entitled  to  the  poa* 
session  of  all  Uie  lands  and  premises  described 
in  the  complaint.  That  all  the  right,  title  and 
interest  of  Leeae  in  and  to  all  the  piece  of 
land  described  In  finding  35,  derived  to  him 
under  the  patent  of  the  Huichica  rancho,  passed 
to  and  became  vested  in  Scbell  on  the  18th  of 
January,  1859.  That  all  the  title  of  the  City 
of  Sonoma  passed  to  and  became  vested  in 
Stephen  Akers.  by  deed  dated  May  IStb,  1858. 
in  and  to  the  said  tract  described  in  said  find- 
ing 25.  That  defendants  are  entitled  to  judg- 
ment for  the  possession  of  all  the  land  described 
in  the  plaiptiffs'  complaint,  with  costs  of  suit. 

The  Judge  of  the  Suiwrior  Court  of  Sonoma 
ConntT,  in  a  short  opinion  siven  In  the  case, 
said:  "The  court  Is  of  the  opinion  that  the  con- 
tract of  the  nth  of  October,  1860,  is  conclusive 
of  this  controversy.  The  Huichica  Patent  bad 
issued  when  that  agreement  was  made,  and 
covered  the  land  In  dispute.  Plaintiffs'  testator 
had  then  all  the  title  which  he  ever  could  ac- 
quire. The  parties  must  have  referred  to  the 
final  location  of  the  patent  of  the  pueblo  of 
Sonoma,  when  they,  In  their  agreement,  used 
the  phraae  'In  the  event  the  City  of  Sonoma 
establishes  her  claim  to  anv  portion'  of  said 
land.  That  patent  has  been  finally  located,  and 
embraces  the  land  which  is  the  subject  of  this 
suit.  It  follows  that  the  defendants  should 
prevail." 

The  judgment  of  the  superior  court  was 
that  the  defendants  recover  costs  from  the 
plaintiffs.  The  latter  took  an  appeal  to  the 
Supreme  Court  of  the  State,  which  afflrmed  the 
judgment  of  the  superior  court,  by  a  Judgment 
to  review  which  the  plalndfTa  OKTe  brought  n 
writ  of  error. 

Tbe  opinion  of  the  supreme  ooart,  found  In 
the  record,  and  also  reported  as  ffale  v.  AX»r^ 
09  Cal.  160,  recites  the  facU  as  found  by  the 
superior  court,  and  then  states  that  there  are 
two  suflScient  answers  to  tbe  claims  made  by  tbe 
plaintiffs.  In  its  first  answer,  the  court  con- 
sidered the  meaning  of  the  worda,  "taking  the 
direction  of  the  Arroyo  Seoo,"  found  in  the 
second  grant  of  Jaly  6,  1844,  and  in  the  decree 
of  confirmation,  and  stated  that  It  seemed  to 
It,  as  it  did  to  the  commissioner  of  the  Qeneral 
Land  Office,  that  the  line  was  to  run  from 
the  Trancas  to  tbe  nearest  point  oa  the  Arroyo 
Seco,  and  thence  up  that  creek  or  gulch;  that, 
If  that  were  so,  then  It  is  dear  that  the  line  as 
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ran  by  the  surveyor  dfd  not  cooform  to  the 
decree,  but  took  la  lands  not  covered  by  the 
decree;  and  tliat  It  must  follow  that,  to  the 
lands  so  takeo  in,  the  orisinal  concession  to  the 
pueblo,  and  the  patent  issued  upon  confirma- 
tion thereof,  carried  the  better  rii;ht. 

The  second  answer  which  the  supreme  court 
made  to  the  claims  of  the  plainliCTs  was  that 
the  ^ritteo  agreement,  before  mentioned,  was 
intended  to  be,  and  was,  bindia^  upon  the 
parties,  and  was  decisive  of  tbeir  ngbtn,  when 
It  was  executed.  Tbe  view  taken  by  the  court 
was  tbat  when  Scbell  and  Akers  executed  the 
agreement,  in  October,  1860,  the  Huichica 
I^itent  had  been  issued  to  X^ecse,  In  August, 
1909,  and  Scbell  has  his  deed  of  January,  1859; 
that  the  Sonoma  claim  had  been  confirmed  by 
the  Board  of  Land  Commissioners,  in  Januarv, 
Io63j  jg5Q^  and  took  io  the  land  lying  between  tfie 
Trancas  line  and  the  Arroyo  Seco;  that  the  city 
wa»  asserting  a  right  lo  that  land,  and  the  case 
wsB  pending  before  the  courts;  that  Akera  bad 
a  deed,  given  bv  the  city  in  May,  185tj,  of  111 
acres  of  the  lanti,  and  was  lo  possession  of  tbem; 
tbat  under  tlu-so  circumstances  the  parties  com- 
promised the  )  I  -ling  suit,  by  dividing  tlie  111 
acres  aboutequally  between  them.  Akers  releas- 
ing to  Scbell  the  eastern  half  and  retaining  the 
western  half;  tbat  under  the  terms  of  the  agree- 
ment, the  only  establishment  of  the  Sonoma 
claim  which  the  parties  contemplated  was  such 
as  would  result  from  the  action  of  the  courta 
upon  It,  and  the  fssulog  of  a  patent  the 
government  in  pursuance  of  their  d^rees;  that 
the  parlies  evidently  thought  that  if  the  city 
should  fiually  succeed  in  establishing  its  claim, 
and  receive  a  patent  for  any  of  the  land  within 
the  lines  of  the  Huichica  Patent,  it  would  have 
the  better  title  to  the  land,  and  tbat  they  could, 
therefore,  avoid  litigation  and  expense,  and 
safely  await  the  issue  of  the  city's  contest; 
tbat  they  rightly  interpretMl  the  law;  and  Ibat 
Schell.  so  long  as  be  lived,  acquiesced  io  the 
arrangcmeDt. 

It  is  contended  for  the  defendants  that  this 
court  has  no  jurisdiction  of  this  case.  For 
the  plaintiffs  it  is  contended  that  not  only 
was  11  federal  question  raised  in  the  Supreme 
Court  of  the  State,  but  il  was  decided  adverse- 
ly to  the  plaintiffs:  and  tbat  both  parties  claimed 
under  titles  acquired  from  the  Mexican  ^:ovem- 
meni  prior  to  the  cession  of  California  to  the 
United  States. 

The  errors  assigned  hy  the  plaintifTs  are  tbat 
the  Supreme  Court  of  the  State  erred  iu  ad- 
judginc  that  the  Trancas  line  did  not  conform 
to  the  decree  of  conflrniation  of  the  claim  of 
Leese  to  the  Huichica  rancho,  made  April  22, 
185t>.  by  the  district  court  of  the  UnitedStates; 
In  adjudging  that  tiie  patent  of  March  81. 1880, 
to  the  mayor  and  common  council  of  the  City 
of  Sonoma,  established  that  the  title  to  the  land 
in  controversy  was  in  the  defendants,  and  gave 
to  them  a  title  superior  to  the  title  of  the  pTain- 
tifCs  under  the  patent  of  August  3, 1859.  issued 
to  Leese;  and  in  adjudging  tbat  Schell  and 
Akers,  by  tfaefr  written  agreement  of  October 
(S641  1 1,  I860,  intended  thai  any  patent  which  should 
be  thereafter  issued  to  the  City  of  Sonoma, 
conveying  any  portion  of  the  land  to  which 
Schell  then  had  title  under  the  Huichica  Patent 
of  August  3, 1859,  would  or  could  devest  Schell 
of  h<s  title  to  the  land  under  the  Hulcbica 
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patent,  or  establish  a  superior  title  thereto  in 

the  City  of  Sonoma. 

After  contending  ti:at  court  below  erred  in 
its  decision  of  the  federal  question;  that  such 
decision  was  based  upon  the  facts  0)  that  the 
land  in  dispute  was  a  portion  of  the  pueblo  land, 
and  v2)  that  the  linesof  the  survey  of  the  Hui- 
chica Orant  did  not  conform  to  the  decree  of 
confirmat]on;andtbat,  in  so  doing,  the  court  ig^ 
nored  (1)  the  power  of  the  Mexican  government 
to  devest  the  pueblo  title,  and  (2)  toe  fiodinga 
of  the  lower  court  that  tbe  survey  did  con  form 
to  the  decree,  the  plaintiffs  urged  tbat  the  in- 
terpretation by  tbat  court  of  the  agreement 
between  Schell  and  Akers  was  incorrect,  and 
that  It  would  not  have  so  interpreted  tbe  agree- 
ment bad  it  not  been  for  its  erroneous  deduc- 
tions of  law  regarding  the  federal  question, 
and,  therefore,  that  tbe  decision  of  the  federal 
question  was  tbe  controlling  decision  of  tbe 
case. 

But  we  cannot  take  this  view.  Both  of 
the  courts  below  decided  that,  irrespective  of 
the  federal  question,  the  agreement  of  October 
11,  1860,  was  decisive  of  the  cuse.  The  con- 
struction of  Ibat  agreement  involved  no  federal 
question,  and  controlled  the  whole  case. 

In  Murdoek  v.  Cityqf  Memphis,  87  U.  S,  20 
Wall.590,  638,  [23:4441.  this  court  aunoiinced, 
as  one  of  the  propositions  which  flowed  from 
theproviuons  of  tbe  second  section  of  the  Act 
of  February  5,  1867  (14  Stat.  330),  embodied  in 
section  709  of  the  Revised  Statmea  of  1874,  and 
still  in  force,  that  even  assuming  tbat  a  federal 
question  was  erroneously  decided  against  the 
plaintiff  in  error,  the  court  must  further  in- 
quire whether  there  was  any  other  matter  or 
issue  adiudged  by  the  state  court,  which  is 
sufflciently  broad  to  maintain  tlie  judgment  of 
that  court,  notwithstanding  the  error  in  decid- 
ing the  issue  raised  by  the  federal  question;  and 
that,  if  that  Is  found  to  be  the  case,  the  judg- 
ment must  be  affirmed,  without  inquiring  into 
tbe  soundness  of  the  decision  on  such  other 
matter  or  ia<:ue. 

This  principle  has  since  been  iep«>atedly  ap- 
plied. In  Jenkim  v.  Loe^nenthal,  1 10  U.  8.  222, 
[28:129],  where  two  defenses  were  made  in 
tbe  state  court,  either  of  which,  if  sustained, 
barred  the  action,  and  one  involved  a  federal 
question  and  tbe  other  did  not,  and  the  state 
court  in  its  decree  sustained  them  both,  this 
court  said  that  as  the  finding  1^  the  state  court 
of  the  fact  which  sustaiued  the  defense  which 
did  not  involve  a  federal  question  was  broad 
enough  to  maintain  the  decree,  even  though 
the  ^eral  question  was  wrongly  decided,  it 
would  afflrm  the  decree,  without  considering 
the  federal  question  or  expressing  s'ny  opinion 
upon  it,  and  that  such  practice  was  sustained 
by  the  cose  of  Murdoek  v.  City  of  Memphia, 
supra.  See  also  MeManusv.  (/SvUiran,  91  O. 
8.  678  [34:390];  Wrvtcnv.  AtaeU,  92  U.  8.  327 
[23:511]:  Citizens'  Rank  v.  Board  of  Liqtiida- 
/ion,98U.  8.  140  [25:114];  Chouteau  Gibson, 
111  U.  S.  200  [28:400];  Adams  County  v.  Hur- 
tinston  <£  Mo.  R.  Co.  112  U.  8.  133  ra8:678J: 
Detroit  Ci^  Railway  v.  Quthard,  114  U.  S.  \& 
[29:118];  iTro  OrUan*  Water  Works  Co.  v.  La. 
Sugar  Ref.  Co.  125  U.  8. 18  [31:007];  De  Saw 
surev.  QaUlard,  127U.  S.  21«,  284  [32:127,133]. 

It  appears  clearly  from  the  opinion  of  the 
supreme  court  that  it  was  not  necessarv  to  the 
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jodgmeDt  it  mm  that  the  wordi  "takins  the 
direction  of  the  Arroyo  Seco"  should  be  con- 
strued at  all.  It  is,  therefore,  of  no  conse- 
quence whether  or  not  that  court  was  wrong 
in  iu  conclusions  as  to  the  meaning  of  the  HuH 
chica  Grant. 
T/U  wit  (/  «rrvr  it  ditmiatedi. 


roEL  D.  SUGG  et  al.,  Ptfft.  in  Err., 

V. 

JAMES  T.  THORNTON. 
See  &  a  Beporter'v  «d.  fiSt-sau 

Jimuju^^meiU—agaitut  nonreiident—againtt 
partnerw—daM  pncett  ^  law. 

i.  Ooder  the  atatutei  of  Texas,  In  a  niH  against 
partners,  where  ona  of  them  wu  a  DOoraideDt 
and  Dotlee  was  addressed  to  blm  under  article 
isao^  Rev.  Stat,  of  Vexas,  and  the  otbar  partner 
was  serred  penonauj,  the  Judgment  is  not  a  pet^ 
■onai  Judirment  against  the  nonresident  partner, 
but  a  Judgment  against  the  partner  lodlvlduallr 
who  waa  peraooallr  served,  and  agaiost  tb«  firm 
as  a  dlstbict  legal  entltgr. 

%  So  far  as  the  nonrealdeol  partner  la  concerned, 
Bucb  Jud^ent  binds  the  firm  assets  only,  and 
(sanoot  bo  enforced  hj  execution  agaiost  his  Indi- 
vidual property. 

H  The  Dotlce  addreoBed  to  tlie  nonresident  partner, 
under  article  1230,  was  not  repu^ant  to  the  Con- 
stitution of  the  United  States  as  not  being  due 
process  of  law;  It  does  not  have  any  binding  ef- 
fect peraonallj  on  the  party  served  therewith. 
[No.  U41.1 

Submitt^  Dec  9, 1S89.  D&^ded  Dec.  ts,  1889. 

ERROR  to  the  Supreme  Court  of  Texas  to 
review  a  judgment  of  that  court  affirming 
a  judgment  of  Ibe  DUtrict  Court  of  Cooke 
County,  Texas,  in  favor  of  plaintiffs,  on  a 
promisaorr  note. 
On  mouon  to  dismiss  or  affirm.  Affirmed. 
The  facta  are  atated  in  the  opinion. 
Meavri.  WilUan  W&nwr,  O.  H.  Dean 
and  James  Ha^^rmaB,  for  defendant  in 
error,  for  motion: 

Where  a  party  defendant  In  a  suit  appears  at 
the  term  when  judgmeat  by  default  has  been 
nndered  acainst  him,  and  moves  to  set  aside , 
or  racate  the  judgment  on  hoth  Juriadiatiooal : 
and  oon-jurisdictional  grounda,  he  thereby  ap- ' 
pears  to  the  action  and  Is  effectually  bound  by 
the  decision  upon  fais  motion. 

BurdetU  r.  Oargan,  26  Kan.  104;  Oohen  v. 
Troa>t>ruiffe.  8  Kan.  3»5:  Fee  v.  Dig  Sand  Iron 
Co.  18  Ohio  St.  563;  Orantier  v.  Rotenerance, 
ST  Wis.  491;  Alderaon  v.WhiUi,  8Si  Wis.  809; 
Jleixetl  T.  EirkpcUrick,  29  Kan.  679;  Kato 
VaUetf  Life  Atm>.  v.  Lemke,  40  Kan.  142,  661. 

The  record  in  the  court  below  must  show 
thu  tlim  was  drawn  in  question  the  ralldity 

Vorm.~A»  to  what  ii  due  proeen  of  low,  see  note 
to  Pearson  r.  Tewdall.  2i:  438. 

^  to  concIiiaftwTuss  of  iudffmenta,  seenotetoBank 
Of  C.  B.  r.  Bererlj.  11:  75. 

Serviee  ttf  notlee  to  apptar  and  defend,  when  nee- 
MMirw  tomlidfftfof  iudrnMntiSeefiota  to  HoUlng^ 
worth  V.  Barbour,  Ii  VS. 

i«2  r.  s. 


of  the  atatutea  of  Tens,  on  the  noundi  that 
the^  were  repugnant  to  the  CoostituUon  of  the 
United  States,  and  that  such  question  was  de- 
cided in  favor  of  the  validity  of  Um  state  stat* 

utes. 

Crowett  T.  Randett,  Wi  U.  S.  10  Pet.  868 
(9:  468);  Amutrong  r.  Trecuurer,  41  U.  S.  16 
Pet.  281  (10:  965);  Zawterr.  Walker,  63  U.  S. 
14  How.  149  (14:  864):  UaxvatU  t.  Kevchold, 
SOU.  6.  18  How.  511(16  :  506);  Meeaenger  t. 
Maton,  77  U.  S.  10  Wall.  507  (19:  102S);  Royt 
V.  SAetdan,  66  U.  S.  1  Black,  518  (17:  65);  Sptci 
V.  lUiTioig.  123  U.  6.  131.181  (81:  80,91);  Bald- 
win V.  Kaneae,  129  U.  S.  62-57  (32:  640-042). 

MeetTt.  Sawnie  Robertson  and  W.  O. 
Davis,  for  plaintiffs  in  error,  in  opposition: 

The  court  was  without  jurisdiction  to  render 
the  judgment. 

jyArey  v.  Ketehum.  62  U.  8.  11  How.  105 
(13:  648);  Puhlie  Worke  v.  Columbia  College, 
84  U.  8. 1 7  Wall.  521  (21 ;  687);  Maion  v.  Eldred, 
6  Wall.  239  (18  :  785):  SuU  v.  Lanning.  91 
n.  S.  160  (28;  271);  Wood  t.  Watkiiiton.  17 
Conn.  600,  44  Am.  Dea  662;  Treeman  on 
Judgments,  §  574;  Tay  v.  Haaley,  88  Cal.  95. 

It  was  not  due  process  oi  law  to  adjudge  a 
claim  a  joint  demand  against  two  when  only 
one  bad  been  cited. 

Harper  v.  Brink,  24  N.  J.  L.  833;  Oakley  v. 
AtpinaaU,  4  N.  Y.  525;  Pennoyer  v.  AflT,  95 
U.  S.  782  (S4:  678). 

If  a  federal  question  is  fairly  presented  by 
the  record,  and  Its  decision  is  actually  neces- 
sary to  the  determination  of  the  case,  a  judg- 
ment which  rejeclathe  claim  but  avoids  all  ref- 
erence to  it  is  as  much  agaiost  the  ri^t  within 
the  meaning  of  section  709  of  the  Revised  Stat- 
utes as  if  it  had  been  specifically  referred  to 
and  the  right  directly  refused. 

Ghapmanv.  ■Qoodnov,  128U.  8.  640(31:  235); 
Murray  v.  CharUeton,  96  U.  8.  432  (24:  760); 
Murdoek  v.  Memphie,  87  U.  8.  20  Wall.  590 
(22:  429);  Crowell  v.  Randell,  85  U.  S.  10  Pet. 
sm  (9:  458):  £linger  v.  Mieeouri.  80  U.  8.  18 
WalL  257  (20:  635). 

Aft:  Chief  Justice  Fuller  delivered  the 
opinion  of  the  court; 

.Tames  T.  Thornton  filed  his  petition  in  the  I  *25  ] 
Dist  rlct  Court  of  Cooke  County,  Texas,  against 
J.  W.  Sacra,  J.  W.  Wilson,  Isaac  Cloud  and 
E.  C.  Sugg&  Bro.,  averring  the  latter  to  be  a 
copartnership  composed  oi  E.  C.  Sugg  and 
Iker  Sugg,  and  that  £.  C.  Sugg  resided  in 
Tarrant  County,  Texas,  and  Iker  Sugg  iu 
Johnson  County,  Wyoming  Territory,  to  re- 
cover on  a  promissory  note  for  $26,064.05, 
purporting  to  have  been  signed  by  Sacra,  Wil- 
son, Cloud  and  E.  C.  Sugg  &  Bro.  The  peti- 
tion prayed  for  a  citation  to  the  defendants  and 
a  notice  to  the  defendant  Iker  Sugg,  as  pro- 
vided by  section  1280  of  the  Revised  Statutes 
of  Texas,  and  for  judgment  for  the  amount  of 
the  note,  aod  for  coEts,  and  for  freneral  and 
special  relief.  All  of  the  defendants  were 
served  In  Teza^  except  Iker  Sugg,  to  whom 
notice  and  a  certified  copy  of  the^pedtlon  were 
delivered  under  the  statute  in  Wyoming  Terri- 
tory. 

Sections  1224.  1230  and  1846  of  the  Revised 
Statutes  of  Texas  are  as  follows: 

"Art.  1224.  In  suits  against  partners  the 
citation  may  be  served  upon  one  of  the  firm,. 
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and  suck  service  shall  beiuflScieDtto  authoHze 
t  jadgmeat  against  the  firm  and  against  the 
partner  actually  served." 

"Art.  1230.  Where  the  defendant  ta  absent 
from  the  State,  or  is  a  nonresident  of  the  State, 
the  clerk  shall,  upon  the  application  of  any 
party  to  the  suit,  his  agentor  attorney,  address 
a  notice  to  the  defendant  requiring  bim  to  ap- 
pear and  answer  tbe  plalntiflTs  petition  at  the 
time  and  place  of  the  holding  of  the  court, 
naming  such  time  and  place.  Its  style  shall 
be  'The  State  of  Texas.^  and  It  shall  give  the 
date  of  tbe  flliog  nf  the  petition,  tbe  file  num- 
ber of  tbe  suit,  toe  names  of  all  the  parties  and 
tbe  nature  of  the  plaintiff's  demand,  and  shaU 
Rtate  that  a  copy  of  the  plaintiff's  petition  ac- 
companies the  notice.  It  shall  be  dated  and 
signed  and  attested  by  the  clerk,  with  tbe  seal 
of  the  court  impressed  thereon,  and  tbe  date 
of  its  issuance  shall  be  noted  thereon;  a  certified 
copy  of  tbe  plaintiff's  petition  shall  accompany 
the  notice." 

"Art.  1S46.  Where  the  suit  is  against  several 
partners  jointly  Indebted  upon  contract,  and 
tbe  citation  has  been  served  upon  some  of  such 
partners,  but  not  upon  all,  judgment  may  be 
1526]  rendered  therein  against  sucn  partoership  and 
against  the  partners  actually  served,  but  no 
perEonal  jiidgmentorexecutionsballbeawarded 
against  tnose  not  served."  1  Sayles'  Texas 
Gvil  Statutes,  417,  418,  448. 

Judgment  -was  rendered  by  the  district  court 
In  these  words: 

"This  day  came  tbe  plaintiff  by  his  attorney, 
and  the  defendants  having  failed  to  appear  and 
answer  in  this  behalf,  but  whollr  made  default, 
wherefore,  the  said  James  T.  Thomtoo,  plain- 
tiff, ou^bt  to  recover  against  the  said  J.  W. 
Sacra,  J.  W.  Wilson,  Isaac  Cloud  and  E.  C. 
Bugg  &  Bro.,  a  copartnership  composed  of  E. 
C.  Sugg  and  'Iker*  or  I.  D.  Sugg,  the  said 
'Iker*  Sugg  and  L  D.  Sugg  being  one  and  the 
■ame  person,  and  E.  0.  Sugg  the  partner  served, 
defendants,  his  damages  by  occasion  of  the 
premises,  and  It  appearing  to  the  court  that 
the  cause  of  action  is  liquidated  and  proved 
by  an  instrument  of  writing.  It  is  ordered  tbat 
tbe  clerk  do  assess  tbe  damages  sustained  by 
said  plaintiff;  and  tbe  said  clerk  now  here 
having  assessed  tbe  damages  aforesaid  at  tbe 
sum  of  twenty-eiirht  thousand  one  hundred 
and  thirty-four  doUars  and  ninety-nine  cents. 
It  is  adjudged  by  the  court,  that  the  said  plain- 
tiff do  nave  and  recover  of  the  said  defeodsnts 
the  sum  of  twenty-eight  thousand  one  hundred  I 
and  thirty-four  aollars  and  ninety-nine  cents, 
with  Interest  thereon  at  the  rate  of  ten  per  cent 

Er  annum,  toother  with  his  costs  In  this  be- 
If  expended,  and  that  be  have  bis  execution. 
"It  is  further  ordered  by  tbe  court  that  exe- 
cution iague  for  the  use  of  the  officers  of  court, 
against  each  party  reopectively  for  tbe  costs  by 
mm  in  this  behalf  incurred." 

On  December  6, 188S,  J.  D.  Sugg  filed  a  peU- 
tion  to  vacate  the  judgment  so  far  as  It  affected 
bim,  and  his  individual  property,  and  so  far  aa 
It  affected  the  property  of  tbe  partnership  of 
£.  C.  Sugg  Jk  Bro.,  uiton  the  grounds:  That 
the  note  was  not  given  for  a  partnership  liability 
of  bis  firm,  but  uat  tbe  firm  name  was  signed 
thereto  as  surety  for  Sacra,  and  without  au- 
thority, it  being  outside  the  scope  of  the  part- 
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ncrabip;  tbat  the  judgment  did  not  dispose  of 
tbe  case  as  to  bim;  that  bis  name  was  not 

"Iker"  or  I.  D.  Sugg,  but  J.  D.  Sugg,  some* 
times  called  "Ikard  Sugg;"  that  tbe  partner-  [SST] 
ship  of  E.  C.  Sugg  &  Bro.  owned  property  in 
tbe  State  of  Texas,  and  was  largely  Indebted; 
and  tbat  the  assets  of  the  firm  would  be  re- 
quired to  pay  Its  debta.  Tbe  petition  was 
sworn  to,  and  sustained  by  the  affidavits  of  E. 
C.  Sugg  and  others. 

In  reply,  Thornton  filed  an  answer  asking 
that  the  judgment  be  corrected  as  to  the  name 
of  J.  D.  Sugg,  and  alleging  that  J.  D.  Sugg 
and  Iker  Bugg  were  one  and  the  same  person, 
who,  with  E.  C.  Sugg,  composed  the  partner- 
ship of  E.  C.  Sugg  &  Bro.;  that  £.  C.  Sugg  & 
Bro.  owned  property  in  Texas,  Wyoming  and 
the  Indian  'Territory,  of  tbe  value  of  about  a 
million  dollars,  and  were  attempting  to  dispc»e 
of  their  property  with  intent  to  defraud  their 
creditors;  that  plaintiff  had  obtained  a  judg- 
ment lien  against  tbeir  property  in  Texas;  and 
various  facts  tending  to  show  that  tbe  note 
was  properly  signed  "E.  C.  Suf^  &  Bro. ;"  and 
aflBdavita  were  Bled  In  support  of  this  answer. 

Tbe  district  court  prcMMeded  to  determine 
the  issues  thus  raised,  upon  tbe  afiadavits, 
without  objection,  and  overruled  the  motion 
to  vacate  and  set  aside  the  Judgment,  and  en- 
tered an  order  directing  tbe  clerk  to  correct 
the  judgment  as  asked  by  Thornton,  so  as  to 
give  J.  D.  Sugg's  name  cotrectly.  To  tbis 
action  J.  D.  Sugg  and  E.  C.  Sugg  &  Bro.  ex- 
cepted, and  gave  notice  of  an  appeal  to  the 
supreme  court. 

Article  1087  of  tbe  Bevised  Statutes  of  Texas 
provides: 

"Tbe  appellant  or  plaintiff  in  error  shall  in 
all  cases  die  with  the  clerk  of  the  court  below 
an  assignment  of  errors,  distinctly  specifying 
the  grounds  on  which  be  relies,  before  be  takes 
the  transcript  of  the  Tecord.from  tbe  clerk's 
office,  and  a  copy  of  such  asugnment  of  errors 
shall  be  attached  to  and  form  a  part  of  tbe 
record ;  and  all  errors  not  so  distinctly  specified 
shall  be  considered  by  tbe  supreme  court  or 
court  of  appeals  as  waived."  1  Sayles*  Texas 
Civil  Statutes,  339. 

The  defendants  J.  D.  Sugg  and  E.  C.  Sugg 
&  Bro.  filed  such  assignment  of  errors  In  these 
words: 

"Now  come  tbe  defendants  J.  D.  Bugg  and 
E.  C.  Sugg  &  Bro. ,  and  assign  errors  as  follows: 
1 1.  The  court  erred  in  overruling  tbe  motion  of 
tlefendant  J.  D.  Sugg  to  vacate  tbe  judgment  [StS] 
herein.  9.  The  judgment  Is  erroneous  fn 
not  showing  any  dispositioD  of  tbe  case  as  to 
defendant  J.  D.  But^,  otherwise  called  'Iker 
Sugg.'  8.  Though  defendant  J.  D.  Sugg  waa 
a  party  to  this  suit  there  was  no  discontinuance 
as  to  bim,  or  any  disposition  of  the  case  as  to 
him  insiiid  judgment.  4. -The  record  shows 
that  tbe  court  bul  no  jurisdiction  of  defendant 
J.  D.  Sugg.  S.  Tbe  pretended  notice  served 
upon  defendant  J.  D.  San  yfu  without  au- 
thority and  a  nullity.  0.  The  court  erred  in 
permitting  the  Judgment  herein  to  be  conAted.** 

Tbe  case  waa  then  taken  by  appeal  to  tbe 
Supreme  Court  of  Texas,  and  <m  the  eigbtb 
day  of  M^,  1888,  that  court  adopted  the  opin- 
ion of  the  comniissiOB  of  ^tpMls,  which  .is 

m  11.8. 


Digitized  by  Google 


18&9. 


Bmi  T.  Thourtub. 


6S4-S81 


certified  M  part  of  tbe  record^  ud  afflrmad 
thp  judguwut  of  Uie  district  coaiL 

The  oidoion,  after  sUting  the  facU,  polnU 
uut  that  J,  D.  Sugff,  bavlDg  submitted  to  a 
trial  of  the  Issues  n£ed  npon  his  petitioa  and 
apon  affldavlta,  could  oot  then  be  beard  to 
complain  of  the  result;  aod  as  tbe  affidavits 
were  couflicting  in  regard  to  the  want  of  au- 
tboritT  to  sign  the  firm  name  to  the  note,  holds 
that  tbe  judgment  should  not  be  disturbed; 
end  thus  concludes: 

"It  is  coDieuded  tfaat  tbe  judgment  is  erro- 
oeous,  because  it  makes  no  aispositloD  of  the 
case  as  to  appellant.  Tbe  judgmeot  is  not 
against  him,  does  uot  discontinue  tbe  case  as 
to  him,  Dor  does  it  conlain  any  allusion  to  htm, 
except  in  tbe  use  of  bis  uame  as  descriptive  of 
tbe  partnership  of  £.  C.  Sugg  &  Bro.  If  tbe 
judgmcut  does  not  in  terms  or  legal  effect  dis- 
pose of  ibe  rase  as  to  all  defendants.  It  is  not 
a  tionl  judgment,  and  this  appeal  could  not  be 
enterlained.  Appellant  was  a  nonresident  of 
this  State,  and  the  court  could  acquire  no  juris- 
diction of  bis  person,  except  by  bis  appear- 
ance Bud  voluntary  submission  to  tbe  jurisdic- 
tion. Tbis  be  might  have  done  and  made  adj 
defense  to  the  suit  that  suy  citizen  of  this 
State  would  bavc  been  entitled  to  make.  Tbe 
judgment  rendered  was  tjie  only  judgment  that 
could  have  been  rendered,  aud  we  think  it  a 
floal  judgment.  The  court  retained  complete 
control  of  the  Judgment  during  tbe  term  at 
[St9]  which  it  was  rendered,  and  did  not  err  in  per- 
mitting it  to  be  amended  as  to  tbe  name  of  ap- 
pellant, so  as  to  correctly  describe  the  partner- 
ship against  which  tbe  judgment  was  rendered. 

"We  find  no  error  in  tbe  record  requiring 
reversal,  and  are  of  the  opinion  tfaat  tbe  judg- 
ment of  the  court  below  should  be  affirmed. 

The  cause  was  thereupon  brought  to  tbis 
court  by  writ  of  error,  allowed  by  the  chief 
lustice  of  the  Supreme  Court  of  Texas,  bv 
indorsement  upon  the  application  therefor,  in 
which  it  ia  stated  that  the  allowance  is  made 
without  assent  being  given  to  all  tbe  statements 
contained  in  the  application.  Tbe  case  now 
comes  before  us  on  a  motion  to  dismiss  or 
affirm. 

Plainttffs  in  error  contend  that  the  judgment 
a^nst  the  firm  of  E.  C.  Sugg  &  Bro.,  under 
which  tbe  property  of  the  partnership  mleht 
be  seized  and  sold,  was  not  due  process  of  law 
under  the  Fourteenth  Amendment  to  tbe  Coc- 
etitutioo  of  tbe  United  States,  and  that  articles 
1224  and  1230  of  tbe  Revised  Statutes  of  Texas, 
under  which  the  judgment  was  sought  to  be 
suslaioed,  were  repugnant  to  that  Amendment. 
It  does  not  appear  that  any  such  question  was 
raised  in  tbe  state  courts. 

It  is  stated  in  the  assignment  of  errors  in  the 
supreme  court  that  "the  lecord  shows  tbit  the 
«ourt  had  no  jurisdiction  of  tbe  defendant  3. 
D.  Sugg,"  and  that  "the  pretended  notice 
aerved  upon  defendant  J.  D.  Sugg  was  without 
authority  and  anulllty,"  but  there  was  no  error 
assigned  tfaat  tfae  district  court  bad  no  juris- 
dictiOD  of  tfae  copartnership  of  £,  C.  Sugg  A 
Bro. 

As  tfae  Supreme  Coart  of  the  State  was  only 
authorized  to  review  the  decision  of  tlie  trltu 
court,  for  errors  committed  there,  and  as  J.  D. 
6ugg  rhnllenged  the  judgment  on  tbe  meiits, 


and  the  decision  was  against  him.  It  is  clear 
tfaat  tfaere  is  color  for  tbe  motion  to  dismiss 
predicated  upon  a  denial  of  tfae  ezisteoce  of  a 
federal  question  so  presented  as  to  be  available. 

Tbe  nile  applied  by  tbe  supreme  court  in 
respect  to  tbe  action  of  tbe  district  court  on 
the  motion  to  vacate  is  thus  expressed  bvJtidg* 
Brewer  in  jBunMteT.  Co^n,  26  Ran.  103, 104: 

"Tbe  motion  challenged  tbe  Judgment,  not  [B30] 
merely  on  jurisdictional,  but  also  on  non-juris- 
dictional /grounds;  and  whenever  such  a  motion 
is  made  the  appearance  is  general,  no  matter 
what  tbe  parties  may  call  H  in  their  motion. 
(OoAen  v.  Troiebridge,  6  Kan.  885;  8.8. 
Iron  Oo.  18  Ohio  St.  568;  QTomH&r  v.  Bum- 
eranu,  27  Wia.  491;  AMerttm  t.  WkiU,  83 
Wis.  809.)  Such  a  general  appearance  to  con- 
test a  judgment  on  account  of  Irregularities 
will,  if  the  grounds  tberefor  are  not  sustained, 
conclude  the  parties  as  to  any  further  question- 
ing of  tbe  judcment.  A  part^  cannot  come 
into  court,  cbidieDge  Its  proceedmgs  on  account 
of  Irregularities,  and  after  being  overruled  be 
heard  to  aay  th^  be  never  was  a  partv  in  court, 
or  l)OUDd  by  those  proceedings.  If  ne  was  not 
in  fact  a  party,  and  had  oot  been  property 
served,  he  can  have  the  proceedings  set  asine 
on  tbe  ground  of  want  of  jurisdiction,  but  fae 
must  challenge  tfae  proceedings  on  that  iingie 
ground." 

The  record  shows  that  tfaere  was  a  conflict 
of  testimony  in  tfae  district  conrt  upon  tlie 
question  whether  tfae  signature  of  E.  C.  Sugg 
&  Bro.  to  tfae  note  sued  upon  .was  an  authorized 
partnership  act.  Tbis  was  a  question  of  fact 
simply,  determined  against  the  plaintiffs  la 
error  in  the  district  court,  and  that  determina* 
Uon  affirmed  by  tbe  Supreme  Court  of  the  State. 
Ajid  with  its  judgment  in  that  regard  we  have 
nothing  to  do. 

If,  however,  tbe  validitv  of  tfae  Texas  Stat- 
ute and  tbe  judgment  rendered  thereunder  was 
necessarily  drawn  in  question,  aod  must  have 
been  passed  on  in  order  to  a  decision,  we  find 
no  ground  to  question  tbe  conclusion  reached 
because  of  repugnancy  to  the  Constitution. 
Tbe  notice  authorized  by  article  1280  cannot, 
of  course,  have  any  binding  effect  personally 
on  the  party  served  therewith;  but  if  tbe  suit 
or  proceeding  Is  intended  to  affect  property  in 
Texas  belonging  to  him,  or  in  which  he  is  Id- 
tercsted,  tfae  notice  may  be  very  proper  to  ap- 

Krlse  faim  of  it  and  give  him  an  opportunity  to 
>ok  after  his  interesu  If  be  chooses.  For  this 
purpose  it  might  be  to  his  advantage  to  receive 
It.  It  cannot  legitimately  serve  any  other  pur 
pose;  aod  it  does  not  appear  to  have  been  used 
for  any  other  purpose  in  this  case. 

The  judnnentwas  not  a  personal  judgment  [S31] 
e«ainst  J.  D.  Sugg,  but  a  judgment  against  £. 
C.  Sugg  individually,  and  against  S.  C.  Sugg 
&  Bro.,  treating  the  partnership  as  a  distinct 
legal  entl^.  So  far  as  J.  D.  Bugg  was  con- 
cerned, it  bound  the  firm  assets  only,  and  could 
not  be  proceeded  on  by  execution  against  bis 
individual  property.  Surrutt  v.  SuUiwin.  08 
Tex.  68S;  Tmu  ASt.  L.R.  Ch.  t.  MeCavgh^, 
68  Tex.  271;  Ahaiander  r.  Sttrn.  41  Tex.  IW; 
Sangmr  v.  OMrmder,  64  Tex.  57. 

Tbe  position  taken  by  plaintiffs  in  error  Is 
oot  tenable  {Pennoyer  t.  Neff,  95  IT.  8w  714 
[84:  566]),  and  <A«  jut^nwnC  M  qfirmeO. 
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MALIN  &  COLVIN. 

(See  S.  C.  Beporter'a  ed.  631-638.) 

Bemitter  <if  part  of  judgment— counterclaim, 
oterntling  of—exetjaioa  to—exeeptiojUt  wAm 
taken— motitm  to  diemiat  or  e^rm. 

1.  Under  tbe  Btatutas  of  Texas,  a  party  recovering 
a  Judgiueot  may  remit  any  part  of  It;  and  wbere 
the  remitter  does  not  appear  to  have  been  made 
Id  open  court,  the  court  may,  at  the  same  term 
and  before  any  writ  of  error  sued  out,  correct 
the  record  in  that  particular  according  to  the  fact. 

t.  BecoDventlOD,  as  tbe  term  Is  used  in  practice 
in  Texas,  means  a  cross-demand,  and  tbe  title  of 
Oninler-Claim,  In  tbe  Revised  Statutes  of  tbat 
State.  Is  descriptive  of  eucb  croB».actlon,  vbicb 
ia  more  extensive  than  set-off,  or  recoupment. 

8.  In  a  suit  to  recover  for  goods  destroyed  by  lire 
through  defendant's  negligence,  where  def endan  t 
pleaded,  as  a  counter-clalm  oi  oroaS'demand. 
that  Uio  fire  was  set  by  plaintiff's  negligence  and 
the  suit  was  without  cause,  and  that  other  suits 
were  brought  against  defendant,  and  in  defend- 
ing this  and  tbe  other  suits  defendant  had  been 
obliged  to  pay  out  83.000  Jn  attorneys'  fees  and 
expenses  and  thereby  defendant  bad  also  been 
damaged  by  loss  of  business  and  reputation  $6,000. 
amounting  in  all  to  a  damage  of  $8,000,  a  verdict 
and  judgment  for  plaintiff  determined  defendant's 
oegUucoce  and  plaintiff's  want  of  It,  and  against 
defendant's  right  to  recover  on  the  counterclaim; 
therefore  defendant  suffered  do  lojuiy  by  tbe 
court's  Bustalulng  an  exception  to  sucb  counter^ 
claim  or  cross-demand; 

4.  The  exception  to  the  counter-claim  or  oroes. 
demand  was  also  properly  sustained  because  a 
nt-'ivery  on  it  would  be  conflned  to  the  natural 
and  proximate  consequenccsof  tbeactoomplalned 
of  and  would  not  include  such  damages  as  are 
claimed  in  the  counter.clalm  or  cross-demand. 

Il  While  exceptions  may  be  reduced  to  form  and 
signed  after  the  trial,  they  must  appear  affirm- 
atively to  have  been  taken  before  the  Jury  wlth> 
drew  from  the  bar. 

f.  As  tbe  cross.^maDd  was  not  set  up  until  after 
the  plnlntilb  bad  reduced  the  amount  cUlmed 
helow  the  JurisdicUnn  of  this  court,  there  la  color 
for  the  contention  on  the  part  of  the  defendants 
In  error  that  It  was  pnt  forward  for  tbe  purpose 
of  giving  this  court  Jurisdiction.  But  assuming 
this  not  to  have  been  so,  the  motion  to  affirm 
must  bo  sustained  under  the  oireumstaDoes. 
[Na  1801.] 

Submitted  l>ee.  9, 1889.   DeeidtdJ)te,  tS,  1889. 

IN  ERROR  to  the  Circuit  C^urt  of  the  United 
Hutes  for  the  Western  Dtalrict  of  Texas  to 
review  s  judgment  Id  favor  of  plaintiffs  in  an 
action  to  recover  tbe  value  of  goods  destroyed 
by  flri)  OGCaiioiied  bj  tba  negligence  of  the 
drfendant. 

On  motion  to  dismias  or  affirm.  Affirmed. 

The  facts  are  stated  in  tbe  opinion. 

Mr.  W.  HaJIett  Phillips,  for  defendants 

In  exs<yr,  for  motion: 

NoTS.— Ptor  iurimUctltm  of  United  States  Supreme 
Omrt,  depemUnt  on  amount,  see  nols  to  Qmion  ▼. 
Ogden,  7:  &8S. 

Bxixpllon.  wfien  must  be  taken  to  be  avaUable  on 
review,  see  note  to  Pbclps  v.  Uayer,  U:  U8. 
ISO 


A  caw  will  be  dismissed  where  it  is  apparent 
that  tbe  amount  inserted  was  for  the  sole  pur- 
pose of  giving  this  court  jurisdiction. 

Lee  y.lVatson.  68  U.  8.  1  Wall.  SS7  (17:  557); 
Bowman  T.  Qhieago  dN.B.(h,  110  U.  S.  611 
(29:  502). 

To  make  them  orailable,  It  shonld  have  m- 
peared  tbat  tbe  exceptions  were  made  to  the 
charge  while  the  jury  was  at  tbe  bar. 

Phelpe  V.  Mayer,  66  U.  8.  16  How.  160  (14: 
643);  U.  8.  V.  Carey,  na  U.  8.  51  (28:  67). 

When  error  is  asstgoed  upon  Inslnictione 
given,  the  bill  must  set  forth  so  much  of  tbe 
evidence  as  tends  to  prove  tbe  facts  out  of 
which  the  question  is  raised  and  to  which  tbe 
instructions  apply,  otherwise  the  bill  will  not 
be  considered. 

J7,S.  v.//oiiffA,103U.8.78(26:306);  WoHK- 
ingion  v.  Maaon,  101  U,  8.  149  (25:  848). 

Afcstrt.  John  johna  and  D.  A.  Mc* 
Knight*  for  pbiintiff  in  error,  in  oppodtion: 

A  remittitur  entered  after  judgment  will  not 
devest  this  court  of  jurisdiction. 

Tftompton  v.  Butler,  95  U.  S.  694  (24  :  540). 

The  reformed  judgment  in  tbe  court  below, 
after  deductioo  of  tbe  sum  remitted,  was 
(4,656.65.  Tbe  counter-claim  set  out  in  the 
plea  was  for  |8,000.  It  was  demurred  to.  tbe 
deuiurrer  was  sustained,  and  it  is  now  before 
this  court  upon  the  exception  to  said  ruling, 
Tbe  sum  of  said  two  amounts  ia  |12,C5tt.65, 
and  this  Is  the  matter  In  dispute  on  tbe  writ  of 
error, 

Hilton  V.  Dickinson,  108  U.  8.  165,  175 
{27:  688,  691);  Bradstreet  Co.  v.  Siggint,  112 
U.  a,  227  (28:  715);  Neu>  York  El.  R.  Co.  v. 
FSfth  Sat.  Bank.  118  U.  8.  608  (80:  259). 

Tbe  language  of  the  court  in  tbe  charge  to 
the  jury,  which  is  excepted  to,  presented  dis- 
tioct  propositioDS  of  law  and  bad  reference  to 
facts  set  out  in  the  pleadings.  It  is  tbeiefore 
unnecessary  tb&t  any  of  the  evidence  should 
appear  in  tbe  record. 

Pennock  v.  Dialogue,  27  U.  a  2  Fet.  1,  15 
(7:  327,  333);  Jonea  v.  BuekOt,  104  U.  8.  554. 
556  (26:  841). 

Mr,  Chi^Juetiee  Fuller  delivered  tbe  opln-  [S3X] 
ion  of  the  court: 

This  action  was  commenced  by  Sam.  Malin 
and  George  Colvin,  partners  doing  business 
under  tbe  firm  name  and  style  of  MuHd  &  Col- 
vin, in  the  District  Court  of  Uitchell  County, 
Texas,  to  recover  of  the  defendant  the  sum  of 
five  thousand  nine  hundred  and  seventy  dol- 
lars, the  alleged  value  of  certain  goods  and 
chattels  destroyed  by  a  fire,  occasioned,  as 
averred,  by  tbe  negligence  of  the  defendant. 
Tbe  defendant  filed  various  pleas  and  excep- 
tions to  the  idaintlffs'  petition,  including  the 
general  issue.  Tbe  cause  was  then  removed  [683] 
from  the  state  court  to  tbe  United  States  Cir- 
cuit Court  for  tbe  Western  District  of  Texa^ 
and  the  defendant  filed  an  amended  origioal 
answer,  "and  as  special  exceptions  stated  various 
grounds  upon  which  it  alleged  tbe  plaintilli^ 
origioal  petition  was  Insumment,  ftnd,  among 
c^er  things,  that  all  the  Items  ox  tbe  propertr 
charged  to  bava  been  destroyed  were  not  sufn- 
ciently  described,  and  agido  pleaded  the  gen- 
eral issue;  and  also  set  up,  with  particulantT. 
contributory  negligence  on  the  part  of  tbe 
plaintiffs. 

Its  V.  s. 
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PlalDtiffs  thereupon  filed  an  ameodcd  petl* 
Cion,  Tecapitnlatiog  vith  greater  precision  the 
items  of  the  property  alleged  to  haTe  been  con- 
comed,  nhich  reduced  the  aggregate  of  the 
claim  from  (5,070  to  $4,656.71,  and  prayed 
judgmentfor  the  latteramount  and  costs,  "and 
for  all  such  other  aod  further  relief  aathe  said 

Elainlifls  may  be  entitled  to  in  the  premises  in 
iw  or  equity." 

To  this  amended  petition  the  defendant  in- 
terpoaed»  on  the  Stb  day  of  October,  1888,  a  sec- 
ond amended  original  answer  and  exceptions, 
reiterating  the  exceptions  formerly  taken,  and 
further  answering,  "by  way  of  counter-claim 
and  reconvention,"  charged  that  the  plaintifls 
were  themselves  guilty  of  oegligeoce  id  keep- 
ing a  dangerous  lamp  ia  a  careless  manner,  by 
reason  of  whicji  the  fire  was  occasioned;  and 
that  thereupoo  the  plaintiffs,  "without  prob- 
able or  adequate  cause,"  instituted  this  suit,  and 
divers  other  parties  have  instituted  and  main- 
tain suit  agslnst  the  defendant,  by  reason 
whereof  the  defendant  baa  been  compelled  to 
pay  out  a  large  sum  of  money,  to  wit,  three 
thousand  dollars,  for  attorneys  fees  and  ex- 
penses in  defending  this  and  said  other  suits; 
and  further,  that  by  reason  of  said  fire  and  the 
institution  of  said  suits,  the  reputation  of  the 
defendant  had  liecome  "damaged  and  bad,  and 
defendant  hos  thereby  lost  custom  and  business 
upon  which  it  would  have  realized  a  net  rev- 
enue  of,  to  wit,  five  thousand  dollars.  Where- 
fore defendant  says  that  it  baa  been  damaged 
by  reason  of  the  premises  in  the  sum  of  eight 
thousand  dollars,  actual  damagea,  and  defend- 
ant pleads  said  damama  herein  by  way  of  set- 
off, counter  claim  ana  recoDTenUon,  and  aska 
for  judgment,"  etc. 

On  the  same  day,  October  6th,  plalntllb  Med 
fSS4]  an  exception  to  toe  crosB-demsnd.  The  case 
came  on  for  trial  on  the  6th  day  of  October, 
when  the  defendant'a  exceptions  to  the  plaintiffs^ 
petition  were  overruled,  except  the  fourth  spe- 
cial exception  objecting  that  the  bill  of  partic- 
ulars was  too  vague,  in  respect  to  which  the 
plaintiffs  were  allowed  to  amend  at  once,  so  as 
to  meet  such  exception.  TbeplaiDtiCfa*  excep- 
tion to  defendant  s  plea  in  reconveodon  and 
counter-claim  was  also  sustained  by  the  court, 
sod  tbedefendantexcepted.  A  jury  wascalled 
and  trial  bad,  resulting  in  the  return  of  a  ver- 
dict on  said  6tb  of  October  In  favor  of  the 

FJaintiffs  for  the  sum  of  94,S00,  "with  Interest 
rom  the  17th  day  of  June,  A.  D.  1886,"  and 
judgment  was  thereupon  rendered  for  the  sum 
of  f4,800,  and  the  further  sum  of  ^r93.16,  in- 
terest ainoe  the  17th  day  of  June,  1886,  mak- 
ing ia  all  the  ram  of  $5,002.16  with  costs;  and 
the  judgment  record  then  proceeds  thus:  "And 
then  came  the  plaintiffs  and  remit  of  and  from 
tbe  foregoing  judgment  tbe  sum  of  four  hun- 
dred and  thirty  five  dollars  and  fiftr  cents, 
leaving  said  judgment,  as  above  renaered,  to 
■tand  for  the  sum  of  four  thousand  six  hun- 
dred and  fifty-six  dollars  and  sixtv-five cents  in 
favor  of  tbe  said  plaintiffs  and  against  the  said 
defendant;  for  which  execution  may  issue." 
Tbe  cbarge  of  the  court  at  length  was  filed  the 
wmeday. 

On  the  8th  day  of  October,  1888,  a  paper  en- 
titled "Defendant's  Bill  of  Exceptions  to  tbe 
Charge  of  the  Court"  was  filed,  which  com- 
menced: "Mow  comei  the  defendant  and  ex- 
Iti  D.  S. 


ornts  to  tbe  charge  of  the  court  to  the  Jury, 
wherein  and  whereby  the  jury  are  instnicm 
to  find  for  plaintiffs,  if  at  all,  the  value  of  tbe 
^oods  and  property,  tc^tber  with  8  per  cent 
interest  thereon  from  the  time  and  date  of  such 
said  destruction;"  and  after  stating  the  reasons 
for  objcclion  to  that  part  of  tbe  char^,  thus 
concludes:  "And  for  said  reasons  defendant 
objects  and  excepts  to  that  portion  of  the 
charge  of  the  court,  and  lenders  herewith  its 
bill  of  exception  thereto  and  thereof,  and  asks 
that  the  same  be  signed  and  filed  herein  and 
made  a  part  of  the  record  in  ttiis  cause,  this 
8th  day  of  Oct..  188a." 

And  also  another  paper  entitled  "Bill  of  Ex- 
ceptions Tendered  by  tbe  Defendant;"  com-  rsS5| 
mencing:  "Now  comes  the  defendant  In  said 
above  cause  and  excepts  to  that  portion  of  the 
cbarge  of  the  court,  to  the  jury  relative  and 
appertaining  to  defendant's  interposition  and 
allegation  of  contributory  negligence,"  etc., 
etc.,  stating  the  words  excepted  to,  and  con- 
cladiug  thus:  "And  defendant  tenders  this  fta 
bill  of  exception  to  auch  said  charge  so  given 
by  the  court  to  the  jury,  aod  asks  that  same 
iie  signed  and  filed  herein  and  made  a  part  of 
the  record  In  this  said  cause  this  8ih  day  of 
Oct..  1888."  Both  these  papers  were  signed  by 
the  judge  presiding. 

There  appears  on  tbe  same  8tb  of  October, 
a  motion  by  the  plaintiffs  for  leave  to  enter  a 
remittitur  for  the  sum  of  four  hundred  and 
thirty-five  dollars  aod  fifty  ceots,  and  an  order 
of  court  allowing  said  remittitur  as  of  tbe  6th 
day  of  October,  1888,  and  staUog  that  tbe 
plaintiffs  had  on  that  day  voluntarily  remitted 
said  amount  of  and  from  said  judgment;  but 
it  not  appearing  to  have  been  done  in  open 
court,  or  with  leave  of  tbe  court,  the  plaintiffa 
are  now  permitted,  as  of  the  6th  of  October,  to 
remit  the  amount  in  question;  and  it  is  ordered 
that  tbe  judgment  of  the  6th  day  of  October, 
1888,  be  corrected  and  reformed,  so  that  upon 
the  verdict  and  the  remittitur  the  plaintiffs  re- 
cover of  the  defendant  tbe  sum  of  four  thou- 
sand iriz  hundred  and  fifty  •six  dollars  and  sixty- 
five  cents  and  coata,  "and  that  this  judgment 
take  effect  and  be  of  force  of  and  from  the 
6th  day  of  October,  1888." 

On  the  9th  of  October,  1888,  a  motion  for  a 
new  trial  was  overruled  by  tbe  court,  and  tbe 
defendant  excepted.  To  review  the  judgment 
the  defendant  sued  out  November  28, 1888,  a 
writ  of  error  from  this  court,  and  a  motion  la 
now  made  to  dismiss  tbe  writ  because  the  mnt- 
ter  in  dispute  is  less  than  five  thousand  dollars, 
with  which  is  united  a  motion  to  afflrm,  "on 
the  ground  that,  even  If  this  court  has  juris- 
diction, it  la  apparent  that  the  questions  in- 
volved are  ao  frivolous  as  not  to  need  further 
argument,  and  that  the  writ  of  error  ia  sued 
out  for  delay  only." 

Sections  1361,  1353,  laU  1SS6  and  1867  of 
the  Revised  Statutes  of  Texas  are  as  follows: 

"Art.  1351.  Any  partv  In  whose  favor  a 
verdict  has  been  rendered  may  in  open  court  [B30] 
remit  any  part  of  such  verdiin,  and  auch  re- 
mitter shall  be  noted  on  the  docket  and  entered 
in  the  minutes,  and  execution  shall  thereafter 
iraue  for  the  lialance  only  of  auch  judgment, 
after  deducting  the  amount  remitted. 

"Art.  I8sa.  Any  person  in  whose  favor  a 
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jadgveot  has  been  rendered  may  in  opeo 
«ourt  remit  any  part  of  nich  jadkment,  and 
mch  remitter  dull  be  noted  on  the  aocket  and 
entered  in  the  minates,  and  execution  shall 
thereafter  inue  for  the  balance  only  of  inch 
Judgment,  after  deducting  the  amount  re- 
mitted." 

"An.  1854.  Where  there  shall  be  a  mistake 
ta  the  record  of  any  judgment  or  derarae,  the 
judge  may.  In  open  court,  and  after  notice  of 
the  applicwon  therefor  has  been  glren  to  the 
parties  interested  in  such  judgment  or  decree, 
amend  the  same  according  to  the  truth  and 
Justice  of  the  case,  and  thereafter  the  execu- 
tion shall  conform  to  the  judgment  as 
amoided. 

"Art  18S5.  Where,  In  Uie  record  of  anv 
judgment  or  dfcree  of  any  court,  there  shall 
M  any  mistake,  miscalcQUition  or  mis-recital 
of  any  sum  or  sums  of  money,  or  of  any  name 
or  names,  and  there  sball  be  amoog  the  records 
of  the  cause  any  Terdict  or  instrument  of 
writing,  whereby  such  judgment  or  decree 
may  be  safely  amended,  ft  sball  be  the  duty  of 
the  court  in  which  such  judgment  or  decree 
■hall  be  rendered,  and  the  judge  thereof,  in 
▼acatfon,  on  application  of^ either  par^,  to 
amend  such  Judgment  or  decree  thereby,  ac- 
cording to  the  truth  and  justice  of  the  cause; 
but  the  opposite  party  shall  have  reasonable 
notice  of  toe  applicalioo  for  such  ameadment." 

"Art.  1857.  A  remitter  or  correction  made 
«8  provided  In  any  of  the  six  preceding  articles 
shall,  from  the  making  thereof,  cure  any  error 
in  the  verdict  or  Judgment  by  reaato  of  such 
excess."  1  Bayles'  Texas  Civil  Statutes,  450, 
451. 

The  record  of  the  6th  of  October  states  the 
remittitur  in 'proper  form  and  the  Judgment 
tor  $4,656.65  thereupon,  but  fr  we  are  to 
understand  that  the  remittitur  of  that  date  was 
believed  to  be  ineffective  because  it  did  not 
appear  to  have  been  made  in  open  court  or 
with  leave  of  court,  it  was  entirely  within  the 
power  of  the  circuit  court,  on  the  6th  of  Octo- 
iMr,  at  the  same  term  and  before  any  writ  of 
error  had  been  sued  out,  to  correct  the  record 
according  to  the  fact  As  the  judgment  as  it 
stands  is  for  less  than  $5,000,  if  there  were 
nothing  else  in  the  ease,  we  ibonld  craot  the 
moUrai  to  dismlaa.  Paetfie  PmUU  tW.  CbNs 
a>.  V.  aCbnnor,  198  U.  8.  894  [83:  48S]. 

But  It  is  contended  that  the  plea  or  answer 
by  way  of  reconvention  or  counter  claim  «t- 
fords  sufficient  ground  for  jurisdiction,  and 
that  the  questions  arising  thereon  cannot  he 
dlspoaed  of  on  a  motion  to  ^Birm. 

Beconveotioo,  as  the  term  Is  used  In  imctice 
In  Texas,  means  a  croes-demand,  and  the  title 
of  Oounter-Claim,  in  the  Revised  Statutes  of 
that  State,  is  referred  to  by  counsel  sa  descrii^ 
tlve  of  such  cross-action,  which  Is  mtae  exlen- 
aive  than  setroff  or  recoupment. 

Under  this  tlUe,  section  645  of  the  Beviaed 
Statutes  of  Texas  provides: 

"Whenever  any  suit  shall  be  brought  for 
the  recovery  of  any  debt  due  Xn  Judgment, 
bmid.  bill  or  otherwise,  the  defendant  sball  he 
permitted  to  (dead  thoein  any  ooanter-clalm 
which  he  mav  have  against  the  plaintiff,  sub- 
Sect  to  such  llraitationa  aa  be  pnacribod 
^law." 
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By  section  6tt.  If  plalntUTa  cause  of  actloa 
be  a  claim  for  unliqiud^ed  or  imcertain  dam- 
ages, founded  on  a  tortor  breach  of  covenant, 
the  defendant  is  not  permitted  to  set  off  anr 
debt  due  him  by  the  plaintiff;  and  If  the  suit 
be  founded  on  a  certain  demand,  the  defendant 
Is  not  permitted  to  set  off  unliquidated  or  un- 
certain damages  founded  on  a  tort  or  breach 
of  covenant  on  the  plaintifTs  part. 

Beetioo  050  Is  In  theae  wwos: 

"Nothing  In  the  preceding  article  sball  be  so 
construed  as  to  prohibit  the  defendant  from 
pleading  In  set-off  any  counter-claim  founded 
on  a  cause  of  action  arising  out  of,  or  incident 
to,  or  connected  with,  the  plaintiff's  cause  of 
action.'*  1  Bayles'  Texas  Civil-Statutes,  286. 
287. 

The  present  alleged  counter-claim  is  founded 
on  the  converse  of  the  same  cause  of  action  as 
that  counted  on  bv  the  plaintiffs,  and  Inasmuch 
as  the  verdict  ana  judgment  determined  that 
the  defendant  had  been  guilty  of  negligence, 
and  that  the  plaintiffs  had  not.  It  may  be  as- 
sumed that  tfae  defendant  suffered  no  injury 
through  the  a^oo  of  the  court  in  sustaining 
the  exception  to  it.  Had  the  verdict  been 
otherwise,  the  defendant  might  perhaps  have 
complained  that  it  had  not  been  Allowed  to  re- 
cover such  damages  on  its  croes-dcmand  as 
could  have  been  properly  thereby  claimed.  A 
denial  of  the  ri^t  of  recovery  over  did  not 
cut  the  defendant  off  from  estabUshing  plain- 
tiffs' negligence,  if  It  could.  As  that  question 
was  BctUed  in  plaintiffs'  favor,  the  particular 
ruling  became  immaterial;  but  it  may  be  added 
that  tne  exception  was  properly  sustained,  be- 
cause tfae  recovery  by  the  'sfeodant,  if  suc- 
cessful on  such  a  crosMCtion,  would  have  been 
confined  to  the  natural  and  ivozlmate  conse- 
quences of  the  act  complained  of,  and  would 
not  have  included  such  damages  as  are  referred 
to  In  its  Reading,  and  aa  therdn  claimed. 
Ptumh  V.  Woodmanate,  84  Iowa.  116.  approved 
in  A'nj0»  V.  KirOi,  46  Tex.  36. 

It  may  be  further  remarked  that  the  alleged 
bills  of  exception  do  not  show  that  the  excep- 
tions were  taken  <m  the  trial  While  excep- 
tions may  be  reduced  to  form  and  signed  after 
the  trial,  they  must  appear  afiSrmatively  to 
have  been  taken  before  the  jury  withdrew 
from  the  bar.  United  Statay.  Cartg,  110  U. 
S.  51  [28:  6r),  and  cases  cited. 

Here  it  Is  expressly  stated  that  the  excep- 
tions were  taken  on  the  Stfa  day  of  October, 
two  days  after  the  return  of  the  verdict.  'This 
was  too  late,  and,  as  to  the  motion  for  a  new 
trial,  the  action  of  the  circuit  court  thereon 
was  in  the  exercise  of  its  discretion  and  can- 
not be  reviewed  here. 

As  the  crose-demand  was  not  sM  up  uotfl 
after  the  plaintiffs  had  been  compelled  ixs  the 
defendant  to  make  their  items  of  loaa  more 
specific,  and  hod  thus  reduced  the  amount 
Claimed  below  the  jurisdiction  of  this  court, 
there  Is  color  for  the  contention  on  the  part  of 
the  defendants  in  error  that  It  was  put  for* 
ward  for  the  purpose  of  giving  this  court  juris- 
dictioD.  But  assuming  this  not  to  have  been 
so,  and  that  the  writ  of  errw  should  not  be 
dismissed,  we  are  of  opinion  that  (Ac  miMm  la 
agbrm  muti  be  auetained  wulsr  ti»  CtrcKSMtos- 
OM,  andit  i» m  ordertd^ 
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(6651  THE    FORBES   LITHOGRAPH  MANU- 
rACTURlXQ  COMPANY.  Pif.  in  Err., 
«. 

BOLAND  WORTHINOTON,  Collector  o{ 
Cuslonu  for  The  Ddtbict  or  Boaroi 

AMD  CEU.RIJE&TOWH. 
(See  8. 0.  Beporter^  ed.>HHMU 
Jhi^  on  inn  ahew  earda. 

1.  Iron  ofaow  oardt  ve  liable  to  a  &atr  of  46  per 
coDtum  ad  vatorem  under  tbe  last  paragrapb  of 
ecbedule  C  of  mgUod  SS»  of  the  Berlaed  SUtutes, 
aa  maautactuna  of  Iron  not  ipedallr  enumerated 
bi  the  Act  of  Uandi  S,  im 

iL  They  axe  not  dutiable  ai  printed  matter  under 
■Ghedule  X  of  that  Aot 

[No.  168.] 

Submitted  Deo.  a,  1S89.  DtetdedDee.iS,lS89. 

Fr  ERROR  to  the  Circuit  Court  of  the  Untted 
States  for  tbe  District  of  HasaachOBetts  to 
review  a  jud^ent  Id  favor  of  defeodaot  In  an 
action  to  recover  back  duties,  alleged  to  have 
been  Illegally  exacted  by  him  as  tbe  Collector 
of  the  Port  of  Boaton,  on  Iron  ihow  cards. 

OpiDtoQ  below,  26  Fed.  Rep.  899. 

Stnleraent  by  Mr.  Chit/  JuiUee  FnUer: 
Tilts  cause  was  heard  hj  the  district  judge 
for  tbe  District  of  New  Hampsbire,  holdinK 
tbe  circuit  court,  upon  the  foUowIng  a^^eed 
statement  of  facts: 

"  This  was  ao  action  lo  which  the  writ  was 
datc<l  April  18,  1884,  brought  by  tbe  Forbes 
Lithograph  MaaufactiiriDg  Company,  a  corpo- 
talion  located  at  Boston,  in  said  district,  to  re- 
cover lucli  $1,081.42,  tbe  amount  of  duties 
iilleged  by  tbem  to  have  been  illegally  exacted 
by  Uie  defendant  Worthington,  as  Cqllector  of 
the  Port  of  Boston,  oa  ccrtaia  merchandise  de- 
scribed in  tbe  invoice  sod  entries  as  'iron  show 
cards'  Impnitcd  by  them.   The  pleadings  may 


tiffs  pnid  tbe  assessed  duties  under  protest,  and 
duly  iiled  such  protest  with  tbe  Collector  and 
their  appeal  with  the  Secretary  of  tbe  Treas- 
ury. A  copy  of  one  of  the  protests,  which 
may  stand  for  all.  Is  hereto  annezed  and  marked 
'A,  and  this  action  was  seasonably  brought. 

"  Tbe  Collector  exacted  a  duty  of  forty  dvs 
per  centum  odixifomn  (amounting  in  the  acgre 
gate  to  $2,483.63),  under  the  clause  in  scliedule 
C  (last  section)  of  ttie  Tariff  Law  of  March  8, 
1883,  which  is  as  follows:  '  Hantifacttires. 
articles  or  wares,  not  specially  enumerated  or 

Erovided  for  in  this  Act,  composed  wholly  or 
I  part  of  iron,  .  .  .  or  any  other  metal,  and 
whether  partly  or  wholly  manufactured,  forty- 
five  per  centum  ad  valorem,'  while  the  said  im- 
porters claimed  that  the  goods  were  dutiable 
at  twenty-flve  per  ceatum  ad  valorem  only  (the 
aggregate  amounting  to  $1,391.30),  under  the 
clause  in  schedule  M  (first  section),  which  is  as 
follows:  'Books,  pamphlets,  bound  or  un- 
bound, and  all  printed  matter,  not  specially 
enumerated  or  provided  for  in  this  Act,  engrav- 
ings, bound  or  unbound,  etchings.  Illustrated 
boolu,  maps  and  charts,  twenty-five  per  centum 
ad  wUartm.' 

"  Tbe  difference  between  the  amoimt  of  satd 
duties,  at  forty -five  per  cent  and  st  twenty-fiTe 
per  cent.  Is  $1,061.43,  which  Is  tbe  amount  that 
the  plaintiffs  claim  in  this  case. 

"All  the  goods  charged  with  tbe  duties  were 
iron  show  cards  or  advertising  cards  or  signs. 

"  They  were  manufactured  In  Paris  on  orders 
given  by  the  said  Importers  to  fill  orders  from 
parties  nere,  who  used  them  for  advertising 
purposes  (to  bang  on  the  walls  or  in  windows 
or  in  public  places,  to  give  to  ciislomers,  etc.), 
Tbe  importers  imported  and  sold  them  to  the 
consumers  here  for  such  advertising  purposes 
only.  Tbe  cards  were  of  different  sizes,  heing  on 
the  average  about  a  foot  long  by  six  inches  iride, 
and  contained  genoally  tbe  name  of  tbe  per^ 
son  and  of  the  srtide  advertised,  with  some 
picture  or  otDsment  thereon — for  azamide  w 
follows: 
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be  referred  to.  Tbe  plaintiffs  imported  these 
cards  into  the  Port  of  Boston  from  Paris,  in 
France,  by  different  steamers  from  Liverpool, 
tbe  importations  being  made  in  ten  snwraie 
lots,  and  extending  from  December  19, 1888,  lo 
April  3,  1884. 
"  On  each  importation  as  received  the  plain- 


"  These  cards  were  prepared  lo  different  col- 
ors on  plates  of  sheet  iron.  It  is  agreed,  if 
relevant  to  tbe  Issue,  that  the  value  of  tbe  iron 
plates  before  the  printing  was  put  upon  them 
was  about  two  or  three  cents  each,  and  that  the 
other  material  of  the  card  as  material  was  of 
like  trifling  value,  while  that  of  the  completed 
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e&rd  or  sign  wu  about  twenty  to  tnenty-flTe 
cents. 

"These  cards  or  sifrns  were  litbofiTapbed 
(that  is  to  say.  printed)  from  lithographic  stones 
00  hand  presses  in  the  saoie  way  that  litho- 

Cihing  is  done  on  paper  or  on  cardboard, 
pics  of  said  canls  are  filed  herewith, 
marked  'Exhibit  B/  and  may  be  referred  to  at 
ibe  bearing. 

"  The  case  is  submitted  by  the  parties  on  the 
above  as  an  agreed  statement  of  facts. 

"  If  upon  the  foregoing  facts  the  merchan- 
diae  should  bave  been  assessed  at  25  per  cent, 

judgment  is  to  be  rendered  for  the  plaiotiffs  for 
ll,U81.42  and  costs;  otberwise  (or  defendant 
or  costs." 

Copy  of  tbe  protest  was  attached  to  the  state- 
inent,  and  samples  of  tbe  cards  accompanied  it 
U  exhibits. 

Tbe  court  found  for  tbe  defendant  and  en- 
tered judgment  accordingly,  and  a  writ  of 
error  was  sued  out  from  tbix  court  i^ioo  excep- 
Uona  to  the  findings  and  rulines.  The  opinion 
ii  reported  in  S5  Fed.  Rep.  890. 

.Vr.  Selwyn  SS.  Bowman*  for  plaintiff  in 
error: 

In  tbe  Interpretation  of  statutes  imposing 
dtities  on  im;>orted  goods,  tbe  language 
adopted,  pnrticulnrly  in  the  denomination  of 
articles,  is  Recording  to  tbe  commercial  under- 
standing of  the  terms  used. 

Maitlard  v.  Lawrence,  57  U.  8.  16  How.  251 
n4:  925);  EWoft  v.  Sicartvout.  35  U.  S.  10 
Pet.  137  (B:  373);  17.  S.  v.  llg  Cnska  of  Sugar, 
83  U.  S.  8  i'et.  277  (8:  944);  Ourtit  y.  Martin, 
44  U.  S.  3How.  106  (11:516). 

The  commercial  <lesigDalion,  to  have  any 
legal  t-fTcct  in  construing  the  law,  must  be 
clearly  established. 

A>t/,ur  V.  Lahey,  96  U.  a  112  (24:  76(t); 
Arthur  v.  Morrism,  96  U.  S.  108  (24  :  764); 
Arthur  v.  Buttcrjield,  125  U.  S.  75  (31;  645). 

Tbe  "commercial  noderatanding"  under  tbe 
TarifT  Acts  refers  ratber  to  specific  artides 
than  fU'siLrnaliou  of  classes. 

Txo  III  mired  Clients  of  Tea,  22  U.  S.  9  Whesit. 
430  (9:  128);  Barlow  v.  U.  S.  32  U.  S.  7  Pet. 
404  {8:  728i;  EUioU  v.  Sirarticout.  33  U.  S.  10 
Pet.  137  (9:  373):  Lairrence  v.  AUea.  43  U.  S. 
7  How.  785  (12:  914);  J)e  Forest  v.  Latcrencc, 
S4  U.  8.  13  How.  274  il4:  14if!;  Curtinv.  Mar- 
tin, 44  U.  S.  3  How.  lOC  (11:  516);  Srhmiederv. 
liamey,  113  U.  8.  645(28:1130);  Maillard  v. 
Lairrcnee.  57  U.  S.  16  How.  251  (14:  925). 

The  use,  especially  wlien  an  article  Is  new 
and  a  substitute  for  other  articles,  may  be  and 
often  is  animpnrtantguidetotheclassiflcatioD. 

Koch  V.  Sv  'j,  rifcr,  80  Fed.  Rep.  424;  Arthur  v. 
Molkr.  97  U.  S.  368  i24: 1047);  Arthur  v.  Sugn- 
fidd,  96  U.  a.  129  (24:  773);  Arthur  v.  Jaeobt/, 
103  U.  S.  677  (26:  454);  Adanu  v.  Bancroft,  3 
Sumn.  384. 

Mr.  Wm.  A.  Hanrjr,  AuittarU  Atty-Qen.^ 
for  defendant  in  error. 

Mr.  Chuf  Jvttice  Fuller  delivered  tbe  opin- 
Ion  of  the  court: 

We  concur  with  thedistrict  judge  in  his  con- 
clusion that  these  iron  show  cards  were  prop- 
erly assessed  as  manufactures  of  iron,  not  sp& 
dally  enumerated  or  provided  for  in  tbe  Act 

464 


of  March  3,  1883,  and  as  such  liable  to  duty 
under  the  last  paragraph  of  schedule  C  of  sec- 
UoD  2502  of  the  Revised  Statutes,  as  enacted  bj 
that  Act.  which  reads: 

"Slanufactures,  articles  or  wares,  not  spe- 
cially enumerated  or  provided  for  in  this  Act.  [Qsgi 
composed  wholly  or  in  part  of  iron,  steel,  cop- 
per, lead,  oickel.  pewter,  tin,  zinc,  gold,  silw, 

{)IatiDum  or  any  other  metal,  and  whether  pait- 
y  or  wholly  manufactured,  forty-dve  per 
centum  ad  valorem."  (22  Stat.  501). 

This  is  conceded  by  plaintiff  in  error  unless 
tbe  articles  were  dutiable  as  "printed  matter" 
under  the  first  paragraph  uf  schedule  )I  of  that 
section  (22  Stat.  510),  which  is  quoted  in  tbe 
statement  of  facts,  and  given  hereiifter. 

Tbe  diligence  of  couD.sel  bos  furni^shed  us 
with  definitions,  from  many  dictionaries  and 
encyclopedias,  of  tbe  words  "print,"  "printing" 
and  "printed  matter,"  from  which  it  is  argued 
that  the  essential  feature  of  printing  is  not  tbe 
substance  on  which  tbe  printing  is  done,  but 
tbe  mode  of  making  tbe  impression.  But  tbe 
question  here  Is  not  whether  these  iron  show 
cards,  being  lilbograplied  or  printed,  could  be 
styled  "printed  matter"  within  tbe  meaniug  of 
these  words  as  giran  by  lexicographers,  liut 
whether  they  were  "printed  matter'  as  those 
words  are  used  in  schedule  M  of  the  Act  of 
March  8,  1888. 

There  was  no  evidence  that  signs  of  tliis  kind 
were  known  commercially,  or  by  printers,  book- 
binders, dealers  in  books,  pampbleu  or  period* 
inils,  or  others,  as  "printed  matter." 

In  Arthur  V.  Moller,  97  U.  8.  865  [34:  1046], 
certain  cbromo-litbographs  printed  from  oil 
stones  upon  paper  were  held  subject  to  the 
dutylevied  UF>on  printed  paper;  and  Mr.  Ju»- 
(iiwHunt,  in  delivering  the  opinion  of  the  court, 
says  that  "the  term  'print'  or  'printing'. includes 
the  most  of  the  forms  of  figures  or  characters 
or  representations,  colored  or  uncolored,  that 
may  be  impressed  on  a  yielding  surface;"  and 
tbat  "tbe  pictures tn  question  were  printed  from 
lithographic  stones,  by  successive  impresiioos, 
each  impression  giving  a  different  portion  of 
the  view  and  of  a  different  color.  Like  other 
pictures,  they  are  made  and  used  for  the  pur- 
pose of  ornament.  Equally  with  engravings, 
copper  plates  and  lithographs,  they  are  prin'ed, 
and  properiy  fall  within  tbe  statutory  designa- 
tion of  printed  matter.  It  further  argiimenl 
were  needed  it  would  be  found  in  the  principle 
no»dtur  a  Doeiii.  'Printed  matter' is  named  in  .-«qi 
the  list  with  engravines,  maps,  charts,  illus-  *  ' 
trated  papers.  With  these  printed  pictures  are 
naturally  associated." 

Undoubtedly  the  words  "printed  matter"  are 
popularly  considered  as  applying  to  paper  or 
some  similar  substance  commonly  used  to  re- 
ceive the  impression  of  letters,  characters  or 
figures  by  type  and  ink,  and  reference  to  tbe 
legislation  of  Congress  demonstrates  tbat  tbe 
phrase  was  used  in  the  achednle  in  question  Id 
this  sense. 

By  section  18  of  the  Act  of  March  3, 1861. 
fiziDg  duties  on  imports,  etc,  a  duty  of  fifteen 
per  centum  (ufrafor«m  was  levied  "on  all  books, 
periodicals  and  pamphlets,  and  all  printed  mat- 
ter and  illustrated  books  ar  d  papers."  (12  Stat. 
187). 
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Id  secUoD  94  of  the  Act  of  June  80. 18M. 
•ppean  this  paragraph: 

"Od  all  priQted  oooks,  magazioes,  pamphlets, 
leriews,  and  all  other  ^milar  printed  publica- 
UoDS,  except  newspapcra,  a  duty  of  five  per 
centum  ad  vtUortm."  (18  btat.  887). 

By  "Schedule  M.  Sundries,"  of  section  2504 
of  the  Revised  Statutes,  it  is  provided: 

"Books,  periodicals,  pamphlets,  blank  books, 
bound  or  uobound,  and  all  prloted  matter,  en- 
graviogs,  bound  or  unbound,  illustrated  books 
and  papers,  and  maps  and  charts:  twenty-five 
per  centum  ad  valorem."  (R  S.  2d  ed.  474). 

In  section  2608  of  Utle  XXXIII  of  the  Re- 
vised Statutes,  as  enacted  by  the  Act  of  March 
8,  1883,  tbe  first  paramph  of  the  schedule 
beaded  "Bdiedule  Books.  INtpers,  etc.." 
reads: 

"Books,  pamphlets,  bound  or  unbound,  and 
all  printed  matter,  not  specially  enumerated  or 
fvovided  for  Id  this  Act,  enenvings  bound  or 
nnbonnd,  etdiings,  illustrated  books,  maps  and 
charts;  twenty-five  per  centum  ad  valorem."  (22 
Stat.  510). 

And  then  follow  nine  paragraphs,  making  ten 
in  all  in  thisbchedule,  relatiag  to  blank  books, 
bound  or  unbound,  and  blank  books  for  press 
copying;  paper,  dzed  or  glued,  suitable  onlv 
for  printing  paper;  prinuog  paper,  unsized, 
used  for  Tmoks  and  newspapers  exclusively; 
manufactures  of  paper  not  specially  enumer- 
1061J  ated;  sheathing  paper;  paper  boxes,  and  all 
other  fancy  tmxes;  paper  envelopes;  paper 
haaidngs  and  paper  for  screens  or  fire-boards, 
paper  antiquarian,  demy,  diBwing,  elephant, 
foolscap,  imperial,  letter,  note  and  all  other 

rer  not  ipeclally  enumerated  or  provided  for 
the  Act;  pulp,  dried,  for  paper-makers' 
use. 

It  is  very  clear  that  these  iron  signs  were  not 
dutiable  under  a  schedule  headed  "books,  pa- 
pers, etc.."  and  coDfloed  throughout  to  the  sub- 
ject matter  thus  Indicated. 

If  a  duty  hod  been  imposed  od  iron  show 
cards  fo  nomine,  tbe  latter  would  not  have 
been  dutiable  as  "manufactures  of  iron,"  any 
more  than  "braces  and  suspenders,"  though 
made  o(  rubber,  were  dutiable  as  "manufac- 
tures of  rubber"'  (Arthur  v.  DaHa,  96  U.  8. 
135  [24:  810]),  or  "artificial  flowers,"  though 
made  of  cotton,  were  dutiable  as  "manufac- 
tures of  cotton."  Arthur  v,  li/teimt,  96  U.  8. 
143  [24:  813J.  The  specific  designation  would 
prevail  over  the  general  words  which  otherwise 
embraced  the  article.  In  Arthur  v.  Jaeobo, 
108  U.  S.  677  [26:  454],  decorated  porcelain 
ware  being  subject  to  one  rate  of  duty  and  pic- 
tures to  another,  it  was  held  that  vbere  it  ap- 
peared that  certain  pictures  bad  been  painted 
by  hand  on  porcelain,  wbirb,  It  was  proved, 
"did  not  in  itself  constitute  an  article  of  china- 
ware,  being  manufactured  simply  as  a  ground 
for  the  painting,  and  not  for  any  use  indepeod- 
ent  of  the  paintings,"  they  were  taxable  ss  pic- 
tuiea  and  not  as  dMorated  porcelain  ware.  The 
question  decided,  as  stated  py  Mr.  OhitfJuitiee 
Wuite  at  tbecloseof  the  opinion,  was  that  "the 
goods  were  not  chinaware,  but  paintings." 

But  here  the  articles  were  clearly  manufac- 
tures of  Iron,  and  were  not  "printed  mntter," 
within  the  meaning  of  tbe  clause  relied  on  by 
tbe  plaintiff,  because  those  words,  as  there 
used,  applied  only  to  uticles  ^uadem  generit 
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with  books  and  pamphlets,  which  iron  show 

cards  were  not. 

We  find  no  diflScuIty  in  concluding  that  the 
esse  was  properly  decided,  and  the  judgment  it 
t^rmtd. 


NEPHI  W.  CLAYTON,  AppU, 
«. 

THE  PEOPLE  OP  THE  TERRITORY  Of 
UTAH,  ez  rsl.  William  H.  Diciuoii, 
U.  B.  Attorney. 


(See  8.  a  Beporter's  ed.  fiSZ-M.) 

Juritdietion  over  territorial  judgiwritt — author- 
ity exereined  under  the  United  Statet — Utah 
Act  of  1S78  for  election  of  auditor— eonjlict 
with  Organic  Act—void  Act— general  qffiet— 
aeguieaeenee—part  ef  Act  ttdid, 

1.  Thlscourthaajnrisdlctiooto  revlewajudgment 
of  tbe  Supreme  Court  of  tlie  Terrltorr  of  Utah 
In  which  Uiere  was  drawn  Id  question  an  author* 
Ity  exercised  under  the  United  states  wltlitai  the 
meaninfT  of  the  Act  of  Mnrcb  8, 1885  i2S  Stat.  M3), 
such  SB  an  authority  PxcrctKd  hj  the  piveriior 
of  that  Territory  to  the  appolntmeat  of  an  audi- 
tor of  public  accounts  of  Mid  Territory.  Id  the 
place  of  one  who  had  beeo  elected  as  such  officer. 

2.  Where  the  Supreme  Court  of  said  Territory 
baaed  Itadocislon  upon  tbe  power  conferred  upon 
the  governor  by  the  7tb  sectina  of  the  Orsante 
Act  of  Utah  to  make  appointmenu,  this  power 
was  drawn  in  question  aod  rives  the  defendant  a 
right  to  bnve  the  JudRinent  of  this  court  upon  it. 

&  1^  Act  ot  the  Legislature  of  Utah  of  1678, 
declaring  that  the  auditor  of  putillo  aocouots 
shall  be  elected  by  the  voters  of  the  Territory, 
Is  void  so  far  as  It  is  In  conflict  with  the  Orfranlo 
Act  of  Septcmtier  fi,  1850,  creating  tbe  Territory 
of  Utah,  wblch  provides  that  the  governor  with 
the  consent  of  the  Legtslatlve  Council  shall  ap- 
point such  officer. 

i.  In  cnse  of  a  conflict  hetwceu  the  Orfranio  Act 
oreating  the  Territory  and  any  Act  of  the  Terri- 
tory] Legislature,  tbe  Act  of  Oongress  must  pre- 
valL 

6.  The  office  In  question  Is  a  general  office,  tbe 
appointment  to  which  Is  provided  for  in  the  Or- 
ganio  Act  creating  tbe  Territory,  and  the  Ix'gi»- 
lature  of  Utah  cannot  change  the  appointing 
power  and  oonler  it  upon  anytiody  but  the  gov- 
ernor and  CounoU. 

6.  Hie  aoqutaBoenoe  of  the  people  or  of  the  Legis- 
lature of  Utah  or  of  any  of  Its  officers  in  the 
mode  for  appointing  the  auditor  of  public  ac- 
counts Is  not  sufficient  to  do  away  with  the  clear 
requirements  of  the  Organic  Act  on  that  subject 

7.  So  much  of  the  Territorial  Statute  of  Utah  as 
creates  the  office  of  auditor  of  public  accounts 
and  treniurer  Is  valid. 

[No. 

Argued  Dee.  8,  1889.    Decided  Jan.  6,  1800. 

APPEAL  fnnn  a  judgment  of  the  Snpn-me 
Court  of  the  Territory  of  Utah  affirming 
a  judgment  of  the  District  Court  of  tbe  Third 
Judiml  District  of  that  Tcrritorr  ovcmillng 
a  demurrer  to  the  complaint  and  adjudging 
that  the  defendant,  Nephi  W.  Clayton,  Is 
usurping  and  unlawfully  holdlngnnd  exerrising 
the  office  of  tentorial  andftor  of  Utnh  TorrT 
lory,  and  tbat  be  be  excluded  from  said  offic^ 
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ud  that  he  do  yield  and  deliver  up  tbe  said 
office  to  Arthur  Pratt,  and  tbe  books,  papers 
ud  records  belonglos  to  said  office.  Jffirmed. 

The  facts  are  stated  in  tbe  opinion. 

Meatn.  Eppa  HnntoD  and  ^iff.  Chan^Biert 
for  appellant: 

It  is  ifae  established  policy  of  the  federal 

SiverunieDt  to  permit  the  TerritOTies  to  enjoy 
eprlvilege  of  self  government. 
Clinton  v.  Englel^echt,  80  U.  8.  18  Wall. 
4.<J4  (20:  659):  5nou>v.  17.  8.  85  U.  8.  18  Wall. 
817  (21:  784). 

Tbe  governor  has  no  power  to  appoint  tbese 
territonal  officers. 

If  one  part  of  ihe  Lei^ftUve  Act  was  void, 
the  whole  was  void. 

Morrxt  V.  Carter,  46  N.  J.  L.  260;  QuMtm 
T.  Rogeri,  12  Mich.  168. 

No  part  of  the  Act  creating  tlie  office  can 
be  separated  from  tbe  part  directing  bow  tbe 
c^cen  are  to  be  chosen, 

Morris V.  Carter,  MN.  J.  L.  260;  Qutnlon 
T.  Rogert.  12  Mich  168;  8taU  v.  New  Brtina- 
wiek  Street  A  S.  Comrt.  38  N.  J.  L.  S22;  Lath- 
r»p  V.  MilU,  19  Cal.  618;  StaU  v.  Wheeler, 
25  Cone.  290;  Campau  v.  Detroit,  14  Mich. 
276;  Metltmeier  v.  State,  11  Ind.  482;  State  v. 
Douman,  28  Wis.  641;  Cooler.  Const.  Llm. 
814.  219. 

Mr.  O.  W.  Chapman.  S^ieitor-Oen.,  for 
appellees. 

Mr,  JtutSee  Millar  delivered  fhfl  opinion  of 

the  court; 

Tbfs  is  an  appeal  from  the  Snpreme  Court 
of  the  Territory  of  Utah. 

The  action  was  commenced  In  the  Dbtiict 
[633]  Court  of  the  Third  Judicial  District  of  Utah 
Territory,  County  of  Salt  Lake,  by  a  complaint 
in  tbe  name  of  the  People  of  tbe  Territory  of 
Utah,  by  William  H.  Dickson,  United  Slates 
attorney  ot  said  Territory,  against  tbe  present 
appellant,  then  defendant,  Nephi  W.  Clayton, 
under  the  allegation  that  he  ikd  usurped  and 
Intruded  into  the  office  of  auditor  of  public 
accounts  in  and  for  said  Territory  in  the  year 
1879,  and  ever  since  that  time  bad  held  and 
does  still  hold  and  exercise  the  functions  of 
gai<l  office  without  authority  of  law. 

An  additional  allegation  in  the  complaint  ia 
that,  on  the  18th  day  of  Hardi,  1888,  and  after 
the  final  expiration  and  adjournment  of  the 
liCgislative  Assembly  and  Council  of  tbe  Terri- 
tory, EH  H.  Murray,  governor  of  said  Terri- 
tory, duly  appoiotea  Arthur  Pratt  to  be  auditor 
of  public  accounts  of  said  Territory,  and  that 
thereupon  said  Pratt  was  quallfled  by  taking 
the  mth  of  office  and  tbe  execution  of  an 
official  bond,  withsaffleient  auretiee,  as  required 
by  law,  and,  on  the  17tb  of  March  aforesaid, 
was  commissioned  as  such  officer;  and  tbat, 
after  being  so  appointed  and  commissioned, 
and  so  quallfled,  the  said  Pratt,  on  the  day 
last  mentioned,  demanded  of  defendant  that 
he  surrender  to  him  the  office  and  tbe  insignia 
Uiereof,  which  demand  was  then  and  t£en 
refused  by  tbe  defendant. 

The  petition  also  states  that  on  several  oc- 
casions during  the  session  of  tbe  Legislative 
Assembly  preTious  to  March,  1886,  the  governor 
bad  nominated  and  presented  to  said  Council 
tbe  name  of  a  fit  person  to  fill  the  office  of  ru- 
Alor  of  pabUc  accounts,  bat  tbe  Council,  at 


THB  Uritid  States.  Oct.  Tsbm, 

each  of  said  sesslona,  failed  and  refused  to  take 
any  action  thereon,  aod  thatithls  was  done 
with  the  full  knowledge  of  said  Council  tbat 
the  defendant  was  then  unlawfully  holding  the 
office  and  exercising  its  functions. 

The  defendant  answered  thla  complaint, 
denying  almost  every  allegation  of  tbe  petition 
specifically,  or  by  stating  that  he  la  without 
knowledge  on  the  subject  of  itJ9  averments; 
and  then  proceederi  to  sav,  that  on  the  Ist  day 
of  August,  in  tbe  year  1680,  he  was  a  citizen 
of  tbe  United  States  of  the  age  of  tweuty-one 

{'ears  and  was  eligible  to  holn  office  under  tbe 
aws  of  Utah  Territory;  tbat  at  the  regular 
election  of  that  year,  on  Uie  3d  day  of  August, 
18S0,  be  was  duty  elected  auditor  of  public 
accounts  for  the  Territory  of  Utah;  and  tbat 
thereafter,  to  wit.  In  September,  1880,  Eli  U. 
Murray,  the  governor  of  Utah,  issued  to  bim, 
under  nis  band  and  the  seal  of  said  Territory, 
a  commissiun  as  auditor,  which  was  also  dgned 
by  the  secretary  the  Terril^iry.  And  he 
further  alleged  tbat  since  said  election  of  1880 
no  one  had  been  elected  to  fill  the  office,  nor 
bad  defendant  resigned ,  aod  that  he  is,  by  virtue 
of  tbat  election  and  tbe  commission  of  the 
governor,  acting  as  auditor  of  public  accounts 
of  said  Territoiy. 

The  defendant  also  demurred  to  the  com- 
plaint, and  the  case  was  afterwards  beard 
upon  the  demurrer  of  tbe  defendant  upon  the 
pleadings  on  file  and  on  tbe  motion  of  ])Uintiff 
for  judgment  of  ouster  against  the  defendant. 

In  regard  to  tbe  motion,  the  court  rendered 
the  following  judgment: 

"It  is  now  ordered  and  adjudged  that  the 
said  demurrer  of  the  said  defendant  be,  and 
the  same  is  hereby,  overruled  and  denied;  and 
it  is  further  ordered  and  adjudged  thai  tbe  an- 
swer of  the  said  defendant  is  insufflcient  as  a 
defense  or  justification  for  his  holding-and  ex* 
ercising  the  functions  of  said  office;  that  the 
said  defendant,  Nepbl  W.  Clayton,  is  guilty 
of  usurping  and  unlawfully  holding  ana  exer- 
cising tbe  said  office  of  territorial  auditor  of 
Utah  Territory,  and  tbat  said  defendant  be, 
and  he  is  hereby,  excluded  from  the- said  of- 
fice and  from  exerdslDg  any  ot  (he  dutiei  per- 
taining  thereto." 

As  to  the  u>plIcation  at  Pratt  to  be  admitted 
Into  and  hokf  tbe  office  of  territorial  auditor  It 
rendered  the  following  judgment: 

"It  is  further  considered,  ordered  and  ad- 
judged that  the  said  Arthur  Pratt  is  tbe  law- 
fully appointed  and  commissioned  auditor  of 
said  Territory,  and  is  entitled,  after  takiufc  the 
otXb  of  ofBce  and  executing  such  official  bond 
as  by  law  required,  to  use,  bold  and  exercise 
tbe  said  office,  and  perform  the  duties  thereof 
and  receive  tbe  emoluments  thereto  belongiDe, 
until  bis  ■ucceesoT  Is  duhr  appointed  and  quau- 
fled. 

"And  It  ii  further  ordered  and  adjudged 
that  the  said  defendant,  Nephi  W.  Clayton,  do 
forthwith  yield  and  deliver  up  to  the  said 
Arthur  Pratt  the  said  office  of  territorial  audi- 
tor, and  all  tbe  books,  papers,  keys,  safes,  fur- 
niture, property,  moneys  and  records  belong- 
ing or  pertaining  to  the  said  office  or  the  busi- 
ness thereof,  and  tbat  the  said  plaintiff  have 
and  recover  of  and  from  said  defendant  the 
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costs  herein,  taxed  at  twenty-two  dollan  and 
fifty  rents." 

On  nppcftl  to  the  Supreme  Court  of  the  Ter- 
ritorj-.  tnken  b;  Clayton,  both  tUfsc  judgments 
were  afllmied. 

The  Legislature  of  Utah,  by  an  Art  approved 
jBDuary  20,  18S2,  created  the  offices  of  Ireaa- 
urer  and  auditor  of  public  accounts,  and  de- 
fined the  dutk-a  of  each.  It  declared  that 
those  officers  should  be  elected  by  the  joint 
vote  of  both  houses  of  tlte  Legislative  Assem- 
bly, and  that  their  term  of  office  sliould  be 
fniir  Tears,  and  until  their  successors  were 
elected  and  qunlified,  unless  sooner  superseded 
by  legislutive  election.  An  Act  of  the  Legis- 
lature, approved  February  28,  1878.  declares 
that  the  territorial  treasurer  and  auditor  of 
public  accounts  shall  be  elected  by  qualified 
voters  of  the  Territory  at  the  (fcneral  election 
In  Aupugt,  1878,  and  hiennially  thereafter. 

The  case  bein^  tried  on  complnint  and  an- 
■wer,  the  alleijiition  of  the  defendant  Clayton, 
that  he  was  elected  under  that  law  in  1880  to 
the  ollicc  of  auditor  of  public  accounts,  re- 
ceived llie  commissinn  of  the  governor  upon 
that  election,  was  dulv  qualitied,  gave  bond 
and  entered  upon  the  duties  of  his  office,  must 
be  taken  as  true.  Also  the  allegation  that  no 
other  person  has  since  been  elected  to  the  same 
plaoe,  and  that  he  holds  over  under  tlie  Act  of 
1853,  Is  to  tie  talten  as  correct.  It  must  also 
be  considered  as  established  in  the  case  that 
the  governor  undertook  to  exercise  the  power 
to  appoiut  a  suitable  man  auditor  of  public 
Recounts,  and  that  be  made  proper  and  fit 
nominations  to  fill  that  office  to  the  Council  of 
the  Territory  at  various  times,  upon  which 
they  declined  to  act;  lhalon  thel3lb  of  March, 
1686,  when  such  legislative  body  was  not  in 
session,  he  duly  appinntctl  Arthur  Pnitt  to  be 
auditor  of  public  accounts  of  said  Territory; 
that  Pratt  thereupon  G|uaHfied  by  taking  rhe 

E roper  oalb  and  executing  a  sufficient  official 
Dnd,  and  was  on  the  17th  of  March  aforesaid 
commissioned  as  such  officer;  that  be  demanded 
of  the  defendant  that  he  surrender  to  him  the 
said  office,  which  demand  was  then  and  there 
refused. 

The  District  Court  of  the  Third  Judicial 
District  decided  that  the  Act  of  18S3,  which 
vested  the  appointment  of  the  auditor  of  pub- 
lic accounts  in  the  Legislature  bv  a  joint  vote 
of  its  two  branches,  and  the  Act  of  1878,  which 
transferred  the  power  to  fill  this  office  to  an 
election  by  the  people  of  the  Territory  at  a 

fencral  election,  were  void,  as  being  in  con- 
ict  with  the  seventh  section  of  the  Organic 
Act  of  September  9,  1850,  creating  the  Terri- 
tory of  Utah.  That  Act  is  the  fundamental 
law  which  confers  upon  the  Territory,  upon 
its  Legislature,  and  upon  its  territorial  officers, 
all  the  powers  which  the  government  of  the 
United  Sintcs  intended  they  should  exercise, 
fi  Stat.  4.'i3.  The  seventh  section  is  in  the  fol- 
lowing language: 

"That  all  township,  district  and  county  offi- 
cers, not  herein  otherwise  provided  for,  shall 
be  a;^inted  or  elected,  as  the  case  may  be,  in 
•ucb  manner  as  shall  be  provided  by  the  gov 
emor  and  Legislative  Assembly  of  the  Terri- 
tOTT  of  Utah.  The  governor  sbati  nominate, 
ud,  and  with,  the  advice  and  consent  of 
1S2  U.tL 


the  Legislative  Council,  Appoint  all  officers 
not  herein  otherwise  provided  for;  and  in  the 
first  instance  the  governor  alone  may  ap|X)int 
all  said  officers,  who  shall  hold  their  offices 
until  the  end  of  the  first  session  of  the  Legis 
lative  Assembly,  and  shall  lay  off  the  neces- 
sary districts  for  members  of  the  Council  and 
House  of  Representatives,  and  all  otber  of- 
fices." 

This  part  of  the  Statute  Is  reproduced  al* 
most  verbatim  in  section  1857  of  the  Revised 
Statutes  of  the  United  States,  as  applicable  to 
all  the  Territories. 

1.  The  first  question  presented  to  us  for  de- 
cision concerns  the  ju^i^diction  of  this  court 
to  entertain  the  appeal  from  the  Supreme 
Court  of  the  Territory,  The  law  which  gov- 
erns that  jurisdiction  now  is  the  Act  of  Con- 
gresB  of  Marcb  8.  1885  (28  Stat.  443),  and  it 
as  follows: 

"BeUenaetfd  by  the  Senate  and  Bovneof 
Bepretentatircaof  the  United Stateti of  Ameriea 
in  Congreui  cuaembled.  That  no  appeal  or  writ 
of  error  shall  hereafter  be  allowed  from  any 
judgment  or  decree  in  any  suit  at  law  or  in 
wiuity  in  the  Supreme  Court  of  the  District  of  [637] 
Columbia,  or  in  the  Supreme  Court  of  any  of 
the  Territories  of  the  United  Stales,  unless  the 
matter  in  dispute,  exclusive  of  costs,  shall  ex- 
ceed the  sum  of  five  thousand  dollars. 

"Sec.  2.  That  the  preceding  seetioo'shall 
not  apply  to  any  case  wherein  is  involved  the 
validity  of  any  patent  or  copyright,  or  in  which 
is  drawn  in  question  the  validity  of  a  treaty 
or  statute  of  or  an  authority  exercised  under 
the  United  States;  but  In  all  such  cases  an  ap- 
peal or  writ  of  error  may  be  brought  without 
regard  to  the  sum  or  value  fn  dispute." 

In  reganl  to  the  amount  in  controversy  re- 
quired by  the  first  section  of  this  Act,  we  are 
not  at  all  satisfied  that  any  such  value  can  be 
applied  to  ihe  office  of  auditor  of  public  ac- 
counts; but  we  have  no  difficulty  m  holding 
that  the  record  before  us  presents  a  esse  in 
which  there  was  drawn  in  question  an  author- 
ity exercised  under  the  United  States,  within 
the  meaning  of  tbc  second  section.  Tliis  au- 
thority was  that  exercised  bv  the  governor  in 
the  appointment  of  Arthur  l^ratt,  acting  upon 
the  hypothesis  that  there  was  a  vacancy  In 
that  office  which  he  had  a  ri^ht  to  fill. 

If  the  legislation  of  the  Territory  of  Utah, 
vesting  this  appointment  at  first  in  tne  Legisla- 
ture of  the  Territory,  and  afterwards  in  the 
votes  of  the  people  at  a  popular  election,  is 
valid,  of  course  the  governor  had  no  right  to 
make  such  appointment,  and  the  tommtssion 
issued  upon  Uie  election  of  Clayton  in  lt)80 
continues  him  in  the  office  until  his  successor 
is  appointed.  Under  the  pleadings  in  the  case 
as  presented  to  us,  it  must  be  held  that  no  suc- 
cessor has  been  appointed,  unless  the  appoint- 
ment of  Pratt  be  a  valid  one.  If,  therefore, 
the  governor  bad  authority  and  was  the  only 
person  who  bad  authority,  under  the  Act  or- 
ganizing tbc  Territory  of  Utah,  and  under 
section  1857  of  the  Revised  Statutes,  to  make 
this  appointment,  then  Clayton  never  was 
legally  appointed,  never  was  auditor  of  public 
accounts  dejure,  and  the  action  of  the  gov- 
ernor in  appointing  another  person  to  the  place 
was  valid. 
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It  will  be  obserTcd  tbat  tliis  second  section 
of  the  Statute,  white  it  is  based  upon  the  gen- 
eral principle  which  is  found  in  the  Act  of 
Congress  allowing  writs  of  error  from  this  court 
to  the  highest  courts  of  a  State,  namely,  to 

firotect  parlies  against  the  exeicisc  of  an  un- 
awful  power  on  the  part  of  the  state  author- 
ities, does  not  use  the  lunguage  which  is  found 
in  that  Act,  that  to  girc  t&is  court  {urisdiction 
the  decision  of  the  state  court  must  be  against 
the  right  or  power  set  up  by  the  party  under 
the  laws  of  the  United  States.  On  tne  cnn- 
trary,  ibis  ]M>cu1iar  feuture  of  the  appellate  ju- 
risdictinn  of  this  court  over  that  of  the  slate 
courts  is  k>rt  out  when  the  matter  comes  to  be 
applied  lo  the  Territories,  and  it  is  held  suffi- 
cient that  there  should  be  drawn  "in  question 
tlie  validity  of  a  treaty  or  statute  of  or  an  au- 
thority exercised  under  tlie  United  States;" 
and  it  is  noi  required  tliat  the  decision  of  Ibe 
filiile  court  should  Ik  agaiust  the  validity  of 
trinty,  statute  or  .iiitliority  so  exercised  or 
claimed.  We  are  tlierefore' very  clear  tbat  as 
the  Supreme  Court  of  the  Territory  of  Utah 
based  its .  decision  upon  the  power  conferred 
upon  the  B:overaor  by  the  seventh  section  of 
the  Orgnnic  Act  of  Utah  to  make  appointments 
tnofllce,  thispowerwas  drawn  in  question,  and 

f:ive8  the  defendant  Clayton  a  right  to  have  the 
udinnent  of  this  court  upon  it. 
Tlie  motion  lb  dismiss  the  case  for  want  of 
jurisrliclion  is  therefore  overruled. 

2.  The  next  question  presented  to  us  is  the 
alleETcd  error  of  the  Supreme  Court  of  the  Ter- 
ritory in  holding  that  this  power  was  vested 
exclusively  in  the  governor  aud  Council  as  re- 
gards the  office  of  auditor  of  public  accounts. 
Wc  are  at  some  loss  to  see  how  there  can  be 
any  doubt  upon  this  question,  if  it  be  admitted 
that  tn  cose  of  a  conflict  between  the  Organic 
Act  creating  the  Territory,  of  September©, 
law  (9  Stat.  453),  and  any  Act  of  the  Terri- 
torial Legislature,  the  Act  of  Congress  must 

{trevail.  That  Statute  is  not  at  all  ambiguous 
u  its  divisioD  of  the  power  of  appointment. 
"All  township,  district  and  county  officers, 
not  herein  otherwise  provided  for,  snail  be  ap- 
pointed or  elected,  as  tbe  case  nuT  be,  in  nicb 
manner  as  shall  be  provided  by  the  governor 
and  Legislative  Assembly  of  the  Territory  of 
Utah."  This  defines  very  clearly  the  power  of 
tbe  Legislature  of  Utah  in  providing  for  ap- 
potniments  to  office.  The  next  sentence  in  the 
same  section  declares  tbat  tbe  governor  Aall 
nominate  and,  with  tbe  advice  and  consent  of 
tbe  Council,  appoint  all  officers  not  herein  other- 
wise provided  for;  that  is  to  say,  all  officers  of 
tbe  Territory  who  are  township  officers,  district 
ofllcers  or  county  officers,  shall  be  appointed  In 
Bucl)  manner  as  shall  be  providMl  by  law, 
namely.  1^  a  statute  made  bvthe  governor  and 
LegialatiTO  Assembly  of  the  Terrfiory;  but  all 
other  officers,  all  which  are  not  local  or  con- 
fined in  tbeirduttes  to  some  particular  township, 
district  or  county,  shall  be  nominated  bv  tbe 
governor  and  by  and  with  tbe  advice  ana  con- 
sent of  the  Council  appointed. 

That  thia  mode  of  aividing  tbe  power  of 
appofnting  to  offices  within  the  Territories  Is 
one  to  which  Congress  attached  importance,  is 
seen  bv  the  fact  that  It  was  subsequently 
adopted  in  tbe  Orinnto  Acti  cMablisbing;  tbe 
Terriiorlei  of  WaahlngtoD,  10  Stat.  175;  Colo- 
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rado,  12  But  174;  Arizona,  13  Stat.  665;  Dako- 
ta, 12  Stat.  241;  Idaho,  12  Stat.  811;  Montana, 
13  Stat.  88;  Wyoming,  17  Stat  180;  and  It  is  ra- 
produced  as  applicable  to  all  the  Territories  bf 
section  1857  of  the  Revised  Statutes. 

The  office  lu  question  is  not  a  township  office, 
nor  is  it  adistrict  office,  nor  is  it  acounty  office. 
It  is  not  in  any  sense  a  local  office.  It  is  a 
f:eneral  office,wnose  dutiesconcem  and  pervade 
the  entire  Territoiy  of  Dtab,  and  whose  func- 
tions are  performed  for  tbe  benefit  of  tbe  whole 
Territory. 

The  sixth  section  of  tbe  Organic  Act  is  re- 
lied on  as  conferriog  upon  the  Legislature  of 
Utah  the  authority  to  pass  tbe  Act  of  1852  and 
tbe  Act  of  1878  in  question.  The  language  of 
section  six  of  that  Act  is  "tbat  the  lesrisJatlve 
power  of  add  Territory  aball  extend  to  all 
rightful  subjects  of  legislation  consistent  witb 
the  CoustitulioD  of  the  United  States  and  the 
provisions  of  this  Act;"  and  it  is  immediately 
following  this  section  that  it  is  declared  tbat 
tbe  governor  shall  nominate  and,  by  and  with 
tbe  advice  and  consent  of  the  Council,  appoint 
all  officers  of  the  Territory,  except  township, 
district  and  county  officers.  Tbe  Inconsistency 
of  an  Act  which  declares  tbat  the  Legislature 
shall  apfioint  these  officers,  or  tbat  they  shall 
be  appointed  by  a  popular  election,  with  an 
express  provision  of  the  Organic  Act  that  they 
shall  be  nominated  hy  the  governor  and  a(K 
pointed  by  him  with  tbe  consent  of  the  Coun- 
cil, is  too  obvious  to  require  illustration.  The 

fovemor  of  the  Territory,  the  secretary  of  the 
'erritory,  tbe  judges  of  the  Territory,  the 
United  States  marshal  and  tbe  United  States 
district  attorney  are  all  appointed  by  tbe  Presi- 
dent,— these  all  lieing  general  officers,  and  not 
local/  Tbe  law  then  continues  this  control  of 
the  federal  authorities  over  the  officers  In  tbe 
Territory  by  declaring  that  wherever  the  office 
is  a  general  office  ana  pervades  the  whole  Ter- 
ritory, and  la  not  a  township,  district  or  county 
office,  the  appointment  aball  be  made  by  tbe 
governor.  It  is  utterly  inconsistent,  both  witb 
the  policy  and  the  express  language  of  the 
Statute,  ibst  the  Legislature  of  the  Tntitory  of 
Utah  can  change  the  appointing  power  and  vest 
it  in  any  other  ixidy  whatever,  however  popu* 
lar,  or  that  in  the  creation  of  officers  of  tJiis 
general  character,  whose  duties  and  functions 
pervade  the  whole  Territory,  Ihey  can  confer 
tbe  appointing  power  upon  anyt>ody  else  but 
the  governor  aod  CouncaL 

The  question  of  tbe  conflict  of  a  law  passed 
by  the  Legislature  of  Utah  Territory  witb  this 
same  Organic  Act  Is  considered  at  some  length 
in  the  case  of  Ferru  v.  Uigltj/,  87'  U.  S.  30 
Wall.  875  [28:  883].  Tbe  Act  of  Congress 
contains  tbe  provision  that  "tbe  Judicial  power 
of  said  Territory  ahtll  be  Tested  Is  a  supreme 
court,  district  courts,  probate  courts,  aod  In 
justicesof  the  peace;"  and  tbat  "tbe  juiiadlctkia 
of  tlie  several  courts  herein  provided  for,  both 
appellate  aod  original,  and  tnat  of  the  probate 
courts  and  of  justices  of  tbe  peace,  shall  be  u 
limited  by  law."  It  was  urged  In  tbat  case 
tbat  an  Act  <rf  the  L^islature  of  tJteh  VM 
valid  which  conferred  upon  tbe  inobate  oourta 
of  tbe  Territonr  power  to  exercise  <n1g4nal 
jurisdiction,  both  citU  and  orlmtoal.  as  well  ta 
chancery  as  at  common  law,  when  not  piphib* 
tied  by  Mgialative  enactment  Thlipropoaitioa 
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was  supported  by  a  reference  to  the  same  clause 
of  the  Oreanic  Act  which  Is  reli^  od  in  this 
cue,  Damely,  that  the  legislative  power  of  the 
Territory  extends  to  all  rightful  subjects  of 
legislation  consistent  with  the  Constitution  of 
the  United  States  and  with  that  Act.  It  be- 
rS411  cune  a  question  in  tbat  case,  as  in  this,  whether 
tbe  law  coDferring  tbis  extraordinary  power 
upon  tbe  probate  courts  was  consistent  with 
tbe  Organic  Act  which  conferred  the  same 
powers  upon  the  supreme  and  district  courts 
of  the  Territory,  That  law  was  evidentlv  in- 
tended to  dispense  with  the  Jurisdiction  of  tbe 
courts  of  the  Uaited  States  apptrinted  b7  the 
President  and  Senate,  as  far  as  it  could  be 
done,  by  investing  tbe  probate  courts,  widch 
were  fcnder  the  control  of  the  Legislature  of 
the  Territory,  with  the  same  powers  which  the 
former  courts  had. 

While  there  was  no  deflnitlon  of  tbe  powers 
of  probate  courts  in  tbe  Organic  Act,  this 
court  held  that  tbe  essential  nature  of  probate 
4»urts  was  not  such  as  to  justif}^  tbe  o>nclueion 
that  they  were  intended  to  exercise  such  powers, 
and  especially  it  was  held  that  it  was  not  com- 
petent for  tbe  legislature  to  create  other  courts, 
or  vest  in  otber  courts  created  by  tbe  Organic 
Act  powers  which  had  already  been  vested  in 
tbe  district  and  supreme  courts  of  the  Terri- 
tory, and  that  therefore  tbe  Statute  of  tbe 
Territory  conferring  common-law  and  equity 

fc^isdictioo  on  the  probate  courts  was  Toid,  as 
ing  io  conflict  with  that  provision  of  the 
Act  of  Congress.  "We  think  the  present  case 
is  much  clearer  than  tbat,  because  Uie  Act  of 
Congress  in  unequivocal  terms  declares  where 
the  appointinff  power  to  all  of&cea  shall  be  de- 
posited, and  uie  power  of  appointment  to  the 
office  now  under  consideration  is  distinctly 
reposed  in  the  governor  and  Council.  The 
Council,  which  we  have  so  often  referred  to, 
was  a  body  constituting  a  part  of  tbe  Legis- 
lature of  uie  Territory,  which  answers  to  the 
place  of  a  senate  in  the  general  political  system 
of  the  several  States  and  of  toe  federal  gov- 
ernment. See  section  4  of  tbe  Act  to  Establish 
Territorial  Government  for  Utah,  9  Stat.  454. 

The  case  of  Snow  v.  United  States,  85  U.  8. 
18  Wall.  317  [21:  784],  is  supposed  to  conflict 
with  lliese  views.  In  that  ca.<«e,  the  office  of 
attorney-general  was  created  by  an  Act  of  tbe 
Legislature  of  Utah,  wfaow  duty  it  abonld  be 
to  attend  to  all  legal  business  on  the  part 
the  Territoty  before  courts  where  the  Twritory 
Was  a  part^,  and  prosecute  individuals  accused 
of  crime  in  tbe' Judicial  district  in  which  he 
kept  his  office,  bi  cases  arising  under  tbe  laws 
of  the  Territorr,  and  such  other  duties  a«  per- 
[M21  tained  to  his  office.  This  was  supposed  to  be 
In  conflict  with  the  provision  of  the  Organic 
Act,  which  authorized  tbe  appointment  of  an 
attorney  for  the  Territory  by  the  President. 
The  court,  however,  held  that  tbe  duties  of  the 
office  created  by  the  Territorial  Legislature 
were  not  ideoti^  with  those  of  tbe  attome^y 
for  tbe  Territorr  created  under  tbe  Organic 
Act,  and  that  it  differed  especially  in  that  his 
functions  only  extended  to  tbe  prosecution  of 
Individuals  accused  of  crime  In  tbe  judicial 
district  in  which  be  kept  his  office,  in  cases 
arising  under  tiie  laws  of  the  Territory,  and 
that  for  otber  districts  a  district  attorney  should 
be  elected  in  like  manner  and  with  like  duties. 
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Ami  the  court  with  some  hesitation  based  Its 
decision  on  this  ^ound,  and  on  the  fact  tbat 
tbe  Act  had  been  in  operation  without  contest 
for  many  years. 

It  is  true  tbat  In  a  case  of  doubtful  con- 
struction the  long  acquiescence  of  Congress 
and  the  general  government  may  be  resorted 
to  as  some  evidence  of  tbe  proper  construction, 
or  of  the  validity,  of  a  law.  This  principle  is 
more  applicable  to  questions  relating  to  tie 
construction  of  a  statute  than  to  matters  which 
go  to  the  power  of  tbe  Legislature  to  en:ict  it. 
At  all  events,  it  can  hardly  be  admitted  as  a 
general  proposition  tbat  under  the  power  of 
Congress  reserved  in  the  Organic  Acts  of  tlie 
Territories  to  annul  tbe  Acts  of  ttieir  Legisla- 
tures tbe  absence  of  any  action  by  Congress  is 
to  be  construed  to  be  a  recognition  of  the  power 
of  the  liCgislature  to  pass  laws  in  conflict  with 
tbe  Act  of  Congress  under  which  they  were 
created. 

The  question  of  the  appointins  power, 
which  is  the  matter  in  controTer^  nere,  was 
not  before  tbe  court  in  tbat  case.  We  do  not 
think  that  the  acquiescence  of  tbe  people,  or 
of  the  Legislature  of  Utah,  or  of  any  of  it-' 
officers,  in  the  mode  for  appointing  the  auditor 
of  public  accounts,  is  sufficient  to  do  away 
with  tbe  clear  requirements  of  the  Organic 
Act  on  that  subject.  It  is  also,  we  think, very 
clear  that  only  that  part  of  tbe  Statute  of 
Utah  which  is  contrary  to  the  Organic  Act, 
namely,  tbat  relating  to  tbe  mode  of  appoint- 
ment of  the  officer,  is  invalid;  tbat  so  much  of 
it  lis  creates  the  office  of  auditor  of  p^iblic  ac- 
counts and  treasurer  of  the  Territory  is  valid; 
and  that  il  can  successfully  and  appropriately 
be  carried  into  effect  by  an  appointment  made 
by  the  governor  and  the  Council  of  the  Terri- 
tory, as  required  in  tbe  Act  of  Congress,  lite 
judgment  of  the  Supreme  Court  of  m»  Territory 
of  Utah  iB  mfflrmed. 


JAMES  JACK,  Appt.,  f®*^] 

«. 

THE  PEOPLE  OF  THE  TERRITORY  OP 
UTAH,  ex  ret.  William  H.  Dicebos, 
U.  B.  Attorney. 

<8ee  &  C.  Reporter's  ed.  UB,  6iO 

L  The  same  principles  ffovern  tbto  case  as  govern 

the  case  of  (Sayton    The  People  of,  the  Terrttorjf 

of  Xnah,  ex  rel.  DWraun,  ante,  p.  445. 
1!.  This  case  dilTerB  from  tbat  case  only  In  tbat  It 

ooncerna  the  office  of  territorial  treasurer  for 

tbe  Territory  ot  Utah. 

[No.  144.1 

Argued  Dee.  S,  1889.   Deeidod  Jan.  9.  1890. 

APPEAL  from  a  judgment  of  tbe  Supreme 
Court  of  the  Territory  of  Utah  affirming 
the  judgment  of  the  District  Court  of  tbe 
Third  Judidal  District  of  Utah  Terriloiy,  over- 
ruling a  demurrer  and  adjudging  that  tbe  de 
fendaot,  James  Jack,  usurps  and  unlawfully 
holds  the  office  of  territorial  treasurer  of  Utah 
Territory,  and  tbat  he  be  excluded  therefrom, 
and  tbat  Bolivar  Roberts  isentitled  to  hold  said 
office,  and  that  defendant  deliver  to  him  said 
offlce,'and  all  the  boo^,  property  ud  iwordi 
perUlning  thereto.  AtkmeA. 
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The  fftcU  an  stated  in  tbe  oidaion. 

Mmrt.  Eppft  Hnntoa  and  JtS-  OhaRdter, 
for  appellaot,  «  ., „ 

Mt.O.  W.  OhapMB.  BoUeitor  Otm.,  for 
appdleea. 

Mr.  JuKte  MUlar  dcUrared  tbe  opbdoaof 

(he  court:  .  .       .  _ 

Thia  eaae.  which  Is  an  appeal  from  the  Ba- 
pmne  Court  of  th«  Territo^  of  Utah,  differs 
from  the  preceding  case  of  ClByton  afcaiast  the 
tame  appellees,  In  the  fact  that  Jack  was 
charged  with  usurping  and  intruding  into  tbe 
office  of  territorial  treaaurerfor  tbe  Territory 
tit  Utah,  as  Clayton  was  alleged  to  be  an  in- 
truder into  the  office  of  auditor  of  public  ac- 
counts.  These  two  offices  were  created  by  tbe 
same  Statute  of  the  Territory,  at  the  same  time, 
and  the  mode  of  election  prescribed  by  that 
Statute  was  changed  at  the  same  time  by  the 
same  Statute  to  an  election  by  the  people,  and 
Jack  claima  to  have  been  elected  treasurer  at 
tbe  same  general  etecUon  in  which  Clayton 
was  elected  auditor;  that  he  received  the  com- 
mission  of  the  governor  of  the  Territory,  and 
that  he  has  heltf  the  office  ever  since  by  reason 
of  the  fact  that  no  other  election  bad  been  held 
and  no  other  peraon  had  been  lawfully  ap- 
pointed to  the  office.  The  same  principles  gov- 
on  thia  cue  as  govern  the  other.  The  judg- 
ment of  the  Buiveme  Court  of  the  Terntory 
of  Utah  was  based  upon  the  same  grounds, 
and  for  tbe  reasons  ^ven  by  ua  in  that  case  uw 
^firm  tAejudgputU  *n  this. 


Oot.Tbbi^ 


1^7]    WILUAH  F.  FATmCK  BT  al.,  F^a.  in 

V. 

CHARLES  H.  ORABAM  bt  ai^ 
(See  S.  0.  Beporter's  ed.  887-032.) 

O^ffm  to  Midenee,  when  ttated^-Mection  to 
amoddaMnidmee--perw0aal  koMoU^f^—ra- 
fu»al  to  give  intfrv^ioju. 

%  It  cannot  he  permitted  that,  after  tlie  case  hw 
gone  to  a  bearing,  teatlmoD7  submitted  to  the 
Jury  and  a  verdict  rendered,  a  party,  for  the  first 
time,  shall  state  a  reason  for  his  objeotion  to  tliat 
evldenoe  which  would  make  ffood  the  objection. 

%  TUa  court  eaonot  assume  that  tbe  ruUov  of  the 
eouTt  below  sustalnlnv  an  objection  to  a  model  as 
evldeDce  was  Incorrect,  where  this  oourt  has  no 
oopr  nor  description  of  the  model,  and  the  wit- 
Bom  who  produced  itin oourt  below  dldnotswear 
to  ttaoorreetoesB  nor  that  It  would  illustrate  the 
■nblect. 

%.  TeetlmoDf  of  a  witness  as  to  tbe  quantl^  of  ore 
taken  out  of  a  mine  Is  properly  lejected  where  it 
doea  lot  appear  that  the  witness  pereooelly  knew 
anytUoff  about  tbe  quantity. 

1  AnezceptlOQwUlnotbesustalDed  to  tbe  refusal 
ot  the  court  to  give  certain  instruotlonB  to  the 
Jury,  where  the  same  lastruotions  were  subatan- 
tlallT  given,  thouffb  In  dlfterent  language,  to 
whloh  DO  ezoeption  was  taken. 

[Ko.  153J 

Argved  Dw.  10, 1889.      DeetdtA  Jan.  6, 1890. 

rr  ERROR  to  the  Circuit  Court  of  tbe  Uniied 
States  fw  the  District  of  Colorado  to  review 


a  judgment  in  favor  of  plalntlfEi  In  an  action 
to  recover  the  value  of  mineral  ores  converted 
by  defendants  to  their  own  use.  Affirmed, 

The  facts  are  stated  in  the  opinion. 

Metm.  T.  M.  PatUraon  and  C.  8.Thomui 
for  plaintiffs  lo  error. 

Jfr.  A.  W.  Rneker  for  defendants  in  error. 

Sfr.  Jiutkt  Killer  delivered  tbe  opinion  of 
the  court:  .  „ 

This  is  a  writ  of  error  to  the  Circuit  Court  of 
the  United  States  for  the  District  of  Colorado. 

In  that  court.  Qraham  and  Ousgenhcim 
sought  to  recover  of  Patrick  and  others  the 
value  of  certain  mineral  orea  taken  from  tbe 
Minnie  lode  mining  claim  of  tbe  plaintiffs  and 
converted  to  their  own  use,  alleging  that  the 
defendants  were  guilty  of  a  trespass,  and  tb^ 
the  quantity  taken  amounted  to  five  hundred 
tons  of  gold,  silver  and  lead  bearing  ore  of  the 
value  of  $60,035.  To  this  the  defendanU  an- 
swered,  admitting  that  plaintiffs  were  owner* 
in  fee  of  tbe  Minnie  lode  mining  claim,  but  de- 
nying that  they  were  sole  owners  of  said  claim, 
and  insiflting  rfiat  Samuel  Harab  was  a  co-owner 
and  co-tenant  with  them.  They  deny  tbe  ire* 
pass  and  conversion  oC  the  five  hundred  ton* 
or  any  quantlt?  of  the  ore,  and  deny  that  the 
ore  waa  of  the  value  of  $60,086  or  any  other 
sum. 

A  replication  was  filed  by  plaintiffs  denying 
tbe  co-ownership  of  Harsh,  and  tbe  cause  came 
on  for  bearing  and  was  submitted  to  a  jury, 
who  found  in  favor  of  the  plaintiffs,  and  as- 
■eeaed  their  damagea  at  the  sum  of  $20,779. 
A  motion  was  made  to  set  aside  this  verdict 
and  grant  a  new  trial,  which  was  overruled, 
and  a  judgment  entered  for  tbe  amount  of  the 
verdict  in  favor  of  plaintiffs.  To  this  judgment 
tbe  present  writ  of  error  is  prosecuted. 

It  seems  to  have  been  conceded  at  the  trial 
that  tbe  defendants,  who  owned  the  adjoining 
mineral  claim,  called  the  Colonel  Sell^  lode, 
in  pursuing  that  lode,  bad  broken  into  tbe  vein 
of  the  plaintiffs,  known  as  the  Minme  lode, 
which  was  tbe  prior  and  superior  claim,  and 
that  ibey  bad  taken  therefrom  a  very  consider- 
able quantity  of  valuable  ore,  which  they  had 
mixed  with  the  ore  from  their  own  lode  and 
converted  to  their  own  use.  by  selling  it  witb 
theirs.  ,      ^  ^ 

Tbe  only  question  in  contest  before  tbe  jury 
was  therule  by  which  the  damages  of  tbe  plain- 
tiff  should  be  ascertained.  As  to  that  object, 
tbe  plaintiffs  took  one  or  two  exceptions  to  tbe 
ruling  of  tbe  court  in  regard  to  the  admlsalon 
of  testimony.  , 

The  ground  of  the  flrat  assignment  of  error 
Is,  that  tbe  court  admitted,  a^nst  the  objeo- 
tloti  of  the  defendants,  certain  testimony  of 
Meyer  Quggenheim,  one  of  the  plaintiffs.  In 
his  testimony  Guggenheim  undertook  to  detail 
a  conversation  whicb  be  had  had  with  Patrick 
and  Whiting,  two  of  the  defendants,  before  the 
bringing  of  the  suit  and  with  recard  to^w 
trespass.  ThequesHonwaaaskedhim:  "What 
waa  said  between  you  upon  the  subject!  com- 
mencing with  the  first  conversation  you  had. 
if  you  bad  more  than  oneT  State' what  the  con- 
versation was."  To  this  question,  "the  d^ 
fpndants,  by  counsel,  then  and  there  objected 

on  the  grounds  "  But  the  court-over^ 

ruled  the  objection,  and  permitted  the  wttoe* 

Its  u,  s. 
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to  SDiwer.  In  bis  soBwer  be  stated  tbat  Pat- 
rick admitted  tbat  tbey  bad  mixed  the  ores 
from  the  Minoie  mine  and  from  tbe  Colonel 
Sellera  mine,  and  be  aaid  tbat  he  bad  writteo 
to  tbe  parties  in  control  of  tbc  aiine  tbat  tbey 
tbould  get  off  the  grouDd. 

The  objection  taEen  here  to  tbis  lestimoDy  is, 
that  it  WAS  pHirt  of  a  conTer&ation  bad  vitb  a 
view  to  a  compromise  of  the  controveray  and 
tbat  it  could  not  be  used  as  evidence  agaiast  the 
party  for  tbat  reaaoo.  The  teatimony  itself, 
bdog  evidenoe  of  tbe  oonversioa  at  tbe  on  by 
tba  defendaDts.  with  a  knowledge  that  it  was 
the  properly  of  plaioUffs,  was  pertineat  as  to 
tbe  measure  of  damages.  It  was,  therefore, 
only  to  be  excluded,  if  at  all.  on  some  ground 
other  tlmn  its  want  of  relevancy  to  the  issue. 

The  record  before  us  does  not  show  that  tbe 
defendants  at  tbe  time  of  the  trial  and  at  tbe 
tfane  that  tbe  objection  was  made  to  tbe  intro- 
duction of  this  evidence  gave  any  reason  at  all 
nby  it  sbould  be  rejected; much  len  tbe  reason 
which  tbey  now  insist  on. 

It  canoot  be  permiuedibat,  after  tbe  case  has 
gone  to  a  bearing,  testimony  submitted  to  the 
Jury  and  a  verdict  rendered,  a  party,  for  the 
tlrst  time.  !iball  state  a  reason  for  bis  objection 
to  tbat  evidence  which  would  make  tbe  objec- 
tion good.  The  record  is  precisely  as  we  have 
copi^  it,  showing  tbat  while  defendants  "then 

and  there  objected  on  the  grounds   ,"  the 

record  is  then  silent.  No  grounds  were  stated 
lo  far  OS  we  know.  For  tfis  reason  we  think 
tbeie  is  no  error  in  tbe  record  on  that  subject. 

If  we  were  inclined  to  have  any  doubt  upon 
this  point,  it  would  be  satisfied  by  tbe  language 
of  tbe  court  in  its  charge  to  tbe  jury,  where  it 
is  said  tbat  "  it  is  in  proof  that  in  going  over  in- 
to the  plaintiffs'  territory  the  defendants'  fore- 
man was  in  ignorance  of  the  fact  tbat  be  was 
upoD  plaintifis'  ground,  and  tbe  question  is 
whether,  under  the  circumstances  in  evidence, 
this  amounts  lofrross  negligeuceon  the  part  of 
the  defendants."  This  charge  of  the  court  ac- 
[630]  curds  with  tbe  statement  in  tbe  bill  of  excep- 
tions, that  in  teply  to  further  objection  to  tbe 
testimony  relating  to  tbe  effort  to  agree,  tbe 
court  said  tbat  the  "part  which  is  not  compe- 
tent under  the  rule  will  be  stricken  out."  It  is 
obvloua  tbat  the  jury  were  in  effect  told  to  dia- 
regard  any  testimony  showing  tbat  the  trespass 
00  tbe  part  of  defendants  was  intentional  and 
with  knowledge  of  tbe  rights  of  plaintiffs. 

Tbe  next  assignment  of  error  is  that  a  wit- 
ness called  by  the  defendants  to  testify  as  to  tbe 
value  and  auantity  of  the  ore  taken  out  of 
idaintiffs'  mine  (after  stating  tbat  he  bad  made 
measurements  of  the  slope  from  which  the 
plaintiffs'  ore  had  been  taken,  by  which  meas- 
urement be  calculated  tbe  amount  of  ore  tbat 
had  been  so  taken)  bad  introduced  a  plat  of  the 
mine  and  of  these  measurements.  He  was  then 
asked  tbe  question: 

"  What  proportion^of  tbe  vein  comprised  in 
the  Minnie  and  A.  Y.  mines  does  this  stope 
bear,  according  to  your  measurementt  Have 
you  a  model  that  would  show  that? 

"A.  I  have  a  model  here. 

"Q.  Produce  it." 

To  the  production  and  exhibition  of  this 
model  the  pbUntiffs  objected.  Tbe  objection 
was  austatned  by  the  court,  and  to  this  an  ex- 
IS  j  U.  8. 


ception  was  taken  by  tbe  defendants.  Tbls 
exception  is  now  urged  as  sufficient  to  reverse 
the  Judgment.  But  we  have  no  copy  ot  tbe 
inodiel  here.  We  have  no  description  of  it. 
The  witness  did  not  awear  to  its  correctness. 
He  did  not  even  say  tbat  it  would  illustrate  the 
subject  about  which  be  was  testifying.  He 
simply  said  "  I  have  a  model  bere."  It  is  im* 
possible  for  tbfs  court  to  assume  that  tbe  judgo 
at  the  trial  was  incorrect  in  refusing  to  pemut 
such  a  model  to  go  in  evidence. 

The  defendant  J.  C.  Whiting  was  introduced 
as  a  witness,  and  in  the  course  of  his  testimony 
he  was  asked:  "  What  companies  or  smelters 
were  purchasing  ores  from  tbe  Colonel  Sellers 
mine  during  the  months  of  March,  April,  May 
and  June,  1883f "  to  which  he  answered  as  ' 
follows: 

"A.  We  had  in  these  moutbsa  contract  run- 
ning with  tbe  Harrison  smelter,  with  the  Ar* 
kansas  Valley,  with  tbeColorado  Smeltingand  [631] 
Refining  Company,  the  Pueblo,  with  the  Kan- 
sas City,  and  with  Uie  Argentine  Smelting  and 
Refining  Company.    I  can't  remember  ell. 

"Q.  In  making  settlements  during  this  timo 
did  you  receive  duplicate  statements  from  them 
of  tbe  amounts  of  ore  sold? 

"A.  Ordinarily  we  didn't  get  duplicate  statfr 
menta;  we  got  the  original  statements. 

"Q.  You  received  a  statement? 

"A.  Yes,  air. 

"Q.  Can  you  state  what  the  gross  receipts  of 
ore  sold  from  tbe  Colonel  Sellers  mine  for  tbe 

month  of  April.  1885,  were? 
"A.  lean. 

"0.  Now  jtate  what  they  were. 

"Plaintiffs  object  to  toe  question  on  the 
ground  tliat  ore  shipments  from  tbe  Colonel 
Sellers  mine  certainly  can  throw  no  light  up- 
on this  case:  also  tbe  point  argued  at  length 
tbat  a  mixture  of  high-grade  ore  from  the  sto|ra 
in  question  with  tbe  low-grade  ores  from  the 
grounds  of  the  Colonel  Sellers  mine  would  so 
reduce  the  value  per  ton  uf  ore  from  plaintiffs' 
property  as  to  make  the  statement  on  that  ba* 
sis  manifestly  unjust  to  the  plaintiffs. 

"  Tbe  objection  was  sustained." 

The  counsel  for  defendant  then  said:  "I 
have  a  stipulation  from  tbe  other  side  tbat  the 
evidence,  if  received  at  all,  may  be  introduced 
in  the  shape  of  ore  statements  verified  by  the 
officers  of  the  smelters  furnishing  them,  so  as 
to  dispense  with  tbe  necessity  of  producing  so 
many  witnesses."  But  this  stipulatioo  is  no- 
where produced  in  tbe  record.  Nor  is  there 
any  verification  of  these  ore  receipts,  nor  any 
proof  whatever  o(  their  truth.  The  court,  we 
think,  very  properly  rejected  the  testimony  of 
Mr.  Whiting  on  that  subject,  for  it  does  ool 
appear  tbat  be  himself  personally  knew  any- 
thing about  the  quantity  of  ore  taken  out  dur- 
ing the  period  alluded  to. 

These  seem  to  be  all  tbe  errors  assigned  on 
which  counsel  for  plaintiffs  in  error  tcly.  An 
ctceptfon  was  taken  to  the  refusal  of  the  court 
to  grant  certain  prayers  for  instructions  offered 
by  defendants,  but  these  were  substantially 
given,  although  in  different  langua^,  in  the 
charge  of  the  court  to  tbe  jury.   This  charge  [63S] 

E resented  in  a  clear  and,  as  we  believe,  Currect 
ght  asoDod  vfew  of  tbe  questitni  ctf  damages 
as  it  relates  to  this  esM,  To  it  no  exception 
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■was  taken,  nor  lo  any  part  of  it.  On  the  whole, 
we  do  not  find  aay  error  in  the  record,  and  the 

judgvhiU  of  the  Circuit  CourtU  accordingly  c^- 

Jirmed. 


JULIUS  K.  GRAVES.  Appt.» 
e. 

CHESTER  C.  CORBIN. 


THE  FIRST  NATIONAL  BANK  OF  CHI- 
CAGO, ILLINOIS,  Appt., 

CHESTER  C.  CORBIN. 

,-Si  e  S.  C.  Rtporter'8  ocL  5n-5fl2.) 

Itemoml  ••aitse  from  state  to  fctleral  court — 
right  lit  lohomi—aiiigle controvert — direraity 
of  cil>:( m/iip— separate  dtfensce — recereal — 
when  guiilion  arises. 

1.  The  caK  as  made  by  the  complaint,  and  aa  It 
ttoiMl  nt  the  time  of  the  petition  for  removal,  is 
the  lest  of  the  rifcht  to  remove  the  suit  from  a 
nate  to  n  federal  court. 

t.  Where  a  suit  la  broufrht  to  roach  the  entire 
pmiicrty  of  a  limited  partnership,  and  to  declare 
cortiiin  Ju'ltmients  B^alnst  the  same  void,  there 
Is.  in  ihesnit,  btit  a  alnffle  controversy  between 
thi  |>]iitntiff  on  the  one  aide  and  the  defendants 
vlio  have  adverse  claims  against  the  propertr  on 
the  other,  althouirh  there  are  various  del't-ndants 
and  viiriuuH  claims  by  the  several  defendanta. 

8.  Such  (tult  is  Dut  removable  for  diverdltr  of  cit- 
izenship from  a  state  to  a  federal  court,  br  some 
of  the  defendants  who  reside  In  a  State  dlfTerent 
from  the  State  of  the  plaintiff,  where  the  other 
dcrendaiita  reside  in  the  same  State  as  plalntUT. 

i.  Where  there  la  but  a  single  cause  of  action  It  la 
not  divisible,  although  each  of  the  several  de- 
fcDtlnnta  has  a  separate  defense. 

A.  Separate  defenses  do  not  create  aepsrate  con- 
troversies, witUn  the  meaninr  of  the  Removal 
Act. 

4.  Where  It  appears  to  this  court  that  the  case  la 
one  whtob  is  nut  removal)le.  and  of  which  the 
circuit  court  should  not  hara  taken  Jurlsdiotion, 
It  ^  the  duty  of  this  court  to  reverse  any  judg. 
ment  given  below  and  remand  the  cause,  with 
ootits  avalnat  the  party  who  wrongf ullv  invoked 
the  JurlsdicUoQ  of  the  circuit  court. 

T.  The  court.  In  Buch  a  case,  can  review  a  amatlon 
as  to  the  JurisdictloQ  of  the  circuit  court  «nl>'  to 
reviewing  its  Hnal  Judfrment  or  decree. 
LNos.  155,  »80.] 
Ati  tied  Dee.  IV,  IS,  13.  1SS9.  Decided  Jan.  6, 
1S90. 

APPEALS  from  decrees  of  the  Circatt 
Court  of  the  United  States  for  tbe  North- 
em  District  of  Illinois  declaring  certain  judg- 
ments, entered  on  confefsion,  fraudulent  as  to 
creditors  of  a  limited  paitnership,  and  directs 
inc  the  moneys  collected  by  execution  on  said 
juuj^raeuis  to' be  paid  into  court  for  Uie  benefit 
of  the  credilora  of  auch  partoership.  Bevtreed, 
end  remanded  Uf  Hate  court. 


The  plaintiff,  Corbin,  and  four  of  the  de* 
fendants  are  citizeos  of  Hassachuaetts.  On* 
of  the  defendants,  tbe  First  National  Bank  of 
Chicago,  is  a  citizen  of  the  Slate  of  Illinois. 
Twelve  of  tiw  defendants  an  eituens  of  Bli- 
noia;  four  are  citizens  of  Iowa;  one  is  a  dlizen 
of  New  York,  one  of  Ohio,  two  of  Michissn, 
three  of  Wisconsia  and  one  of  Colorado.  The 
suit  was  commenced  in  tbe  Circuit  Court  of 
Cook  County,  State  of  lUiDois.  It  was  re- 
moved to  the  Circuit  Court  of  the  United 
States  00  a  petition  of  the  First  National  Bank 
of  Chicago  on  the  ground  that  Id  the  suit  there 
is  a  coDtroreny  wholly  between  cttlzena  of 
different  States  and  which  can  be  fully  deter* 
mined  aa  tietween  them,  to  wit:  a  controversy 
between  said  Bank,  which  is  a  citizen  of  tbe 
State  of  Illinois,  and  plaintiff,  who  is  a  citizen 
of  the  State  of  Massachusetts. 

Tbe  facts  are  more  fully  stated  in  the  opin- 
ion. 

Mr.  J.  H.  Flow«r,  for  appellant: 
Tiie  record  must  show  citizenship  in  order 
to  confer  jurisdiction  when  that  is  the  ground 
relied  upon.  AH  of  the  defendants  must  be 
citizena  of  a  different  State  frun  that  of  the 
plaintiff. 

Capron  v.  Van  Noorden,  0  U.  8.  S  Cranch, 
126  (2:  239);  Breithau^  v.  State  Bank  of 
Georgia,  26  U.  S.  1  Pet.  288  (7:  137);  Brown 
T.  Keene.  83  U.  8.  8  Pet.  112  (8:  885);  Amer- 
ican Bible  8oe.  t.  Price.  110  U.  8.  61  (28:  70). 

Nor  can  a  suit  be  removed  from  the  state 
court  into  the  United  States  court  unless  all 
tbe  parties  on  one  side  of  the  controTOrsy  are 
citizens  of  different  States  from  those  on  the 
other,  or  unless  the  controversy  is  a  separable 
one. 

Grerver  d  B.  Seining  MaeAine  Co.  v.  Florence 
Seteing  Machine  Co.  85  U.  S.  18  Wall.  553 
(21:  914);  Vannevar  v.  Bryant,  88  U.  S.  SI 
Wall.  41  (S3:  476);  American  Bibtg  Soc  t. 
Ptiee,  110  TT.  8.  61  (28:  70). 

Mr.  Wm.  J.  Kanning.  for  appellee; 

The  application  for  removal  takes  with  it  to 
the  federal  court  the  whole  case. 

Barveg  v.  Latham,  103  U.  8.  305  (36:  514); 
Langdon  v,  Fogg,  16  Fed.  Rep.  6;  KerUngr. 
totthaumn,  16  Fed.  Rep.  70S:  ^ddon  v.  Keo- 
kuk Hortham  Line  Aeket  Co.  9  Biss.  807; 
Da  Moinea  Nat.  dk  R  Go.  v.  Toma  HomeUead 
Co.  128  U.  8.  S52  (31:  203). 

When  a  separable  controversy  Is  removed 
the  whole  suit  is  carried  wttb  it,  and  no  part 
is  left  to  the  determination  of  the  state  court 

Bashnell  v.  Kennedy.  76  U.  8.  0  Wall.  887 
(10:  736);  Bdvardt  v.  Connecticut  Mut.  L.  In$, 
Go.  30  Fed.  Bep.  453. 

Mr.  Juttiee  Bl»teliford  deliTered  tbe  [S7t] 
opinion  of  tbe  court: 

On  the  Istof  March,  1888,  Chester C.  Corbie 
filed  a  bill  In  equity  in  the  Circuit  Court  of 
Cook  County,  in  the  State  of  Illinois,  against 
William  A.  Boies.  Benjamin  B.  Fay.  Ludua 
W.  Conkey  and  Julius  E.  Graves,  who  iiad 


Note.— .As  to  removal  of  eavte  bv  one  of  two  or 
more  de/entlante,  andjaa  to  aeporoMe  controtwrsiea, 
see  note  to  Stoane  v.  Anderwon,  Ok.  29,  p.  899. 

.i4i  U>  remoral  o/  eauaeetn  United  StaUt  oowrt  for 
lo«oI  pFcfiidte.  see  notes  to  Oalnea  t.  Foentes,  Bk. 
a,  p.BM,aiid  to  JefffciKHiT.  Driver,  Bkn,  p.  817. 
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jis  to  r0monilo/oaiwet,/yoiii  state  to /fldsral  eowrt, 
whars  a  federal  gueetion  arlaes,  see  not*  to  little 
York  O.  W.  h  Water  Oo.  v.  E^ea,  Bk.  24,  p.  606. 

Am  to  removal  cf  eotiset  under  Aat  of  i87S  onaO' 
eoMHlQ^  etttensMikSMaois  to  VeTor  t.  Delawan 
Ballroad  OonstruotlonGa  ^  X,  p.  GH. 
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composed  the  Uoilted  partnership  of  Boien, 
Txy  &  Conbey,  ia  which  Qraves  was  the 
ipGcial  partner  and  the  three  others  were  the 
general  partners,  the  partnership  being  formed 
under  a  statute  of  IlllDois,  and  doln^  nusiness 
in  Chicago  as  wholesale  grocers  and  importers. 
The  First  National  Bank  of  Chicago,  llliDois, 

[673)  Alvin  F.  Shumway,  Tbe  Bay  State  SufjarRc- 
fioing  Company  of  Massachusetts,  The  First 
National  Bank  of  Westboro\  Maasacbusette, 
Walter  Potter.  James  M.  Flower,  Curtis  H. 
Bemy  and  Stephen  S.  Gregory,  the  last  three 
being  a  firm  of  attorneys-at-law,  under  the 
name  of  Flower.  Reuiy  &  Gregory,  Seth  F. 
Hanchett,  sheriff  of  Cook  County,  Illinois, 
and  twenty-one  other  peisons  and  corporations 
were  also  made  defenaants  to  the  bUI. 

The  bill  set  out,that  tbe  plaintiff  was  tbe  cred- 
itor of  the  said  limited  partnership,  as  being  the 
owner  of  two  promissory  notes  made  and  in- 
dorsed by  it,  and  made  tbe  following  avtrmenta: 
The  limited  partnership  carried  on  businesa  at 
Chicago  from  March ,  1682,  until  Jaouary,  1 883, 
and  contracted  debts  during  that  time  amount- 
ing to  about  $400,000.  Od  tbe  ISth  of  January, 
1883,  its  assets  were  insafflcicnt  to  pay  more 
than  about  50  cents  on  the  dollar  of  its  liabili- 
ties, and  during  tbe  time  named  It  borrowed 
large  sums  of  money,  by  loans  and  discoun  ts  of 
commercial  paper  made  by  It.  On  or  about 
December  1882,  the  members  of  the  partner- 
ship, knowing  it  to  be  insolvent,  and  with  the 
intent  to  hinder,  delay  and  defraud  such  of 
its  creditors  as  they  did  not  see  fit  to  prefer, 
and  in  contemplation  of  Its  insolrencr,  and 
with  tbe  intent  to  prefer  certain  of  their 
creditors,  or  pretended  creditors^  and  to 
evade  the  provisions  of  the  statute  of  niinois, 
pretended  to  dissolve  the  partnership,  and 
recorded  ia  the  office  of  the  county  clerk  of 
Cook  County  a  paper  purporting  to  be  a  dis- 
solution of  it;  but  tbe  paper  was  a  mere  device 
contrived  by  them  to  evade  the  provisions  of 
the  statute,  and  to  give  color  of  validity  to  tbe 
acts  of  Fay  and  Cookey,  thereinafter  set  forth, 
in  executing  the  Judgment  notes,  warrants  of 
altomey  and  confessions  of  judgment  therein- 
after described.  After  tbe  pretended  dissolu- 
tion Fay  and  Conkey  pretended  to  carry  on  the 
business  under  the  firm  name  of  "Fay  & 
Conkey,"  and  assumed  to  be  the  owners  of  all 
the  assets  of  the  limited  partnership.  Boies 
and  Graves  pretended  to  release  and  convey  to 
Fay  and  Conkey  all  their  interest  In  such  assets; 
but  such  release  was  void  as  Hgalnst  the  cred- 
itors of  the  limited  partnership.  By  the  statute 

[574)  of  Illinois  under  which  the  partnership  was 
formed,  all  of  its  assets  were  pledged  to  tbe  pay- 
ment of  its  debts  ratably,  and  it  was  the  duty 
of  the  four  partners,  when  they  first  had  knowl- 
edge of  its  insolvency,  or  at  the  time  of  its 
pretended  dissolution,  to  appoint  a  trustee  to 
take  charge  of  its  assets  and  convert  them  into 
money  and  distribute  the  same  ratably  among 
its  creditors.  Fay  and  Conkey,  on  or  about  the 
22d  of  January,  1888,  in  pursuance  of  said 
fmudulent  scheme,  ezecuteo  In  favor  of  six  of 
the  defendants  seven  promissory  notes  payable 
on  demand,  with  warrants  of  attorney  annexed 
to  confess  Judfrment  for  such  amount  as  might 
appear  to  be  unpaid  thereon,  with  costs  and  S 
per  cent  attomeyt'  fees,  the  notes  amounting 
to  t91.353.18.  of  which  one  note,  for|40.00(H 
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was  in  favor  of  the  First  National  Bank  of 
Chicago,  and  one  note,  for  $17,500,  was  In 
favor  of  the  defendant  Graves.  On  the  2L'd  of 
January,  1883,  judgments  were  vnicrcd  iu 
tbe  Superior  Court  of  Cook  County,  Illinois, 
against  Fay  and  Conkey  upon  each  of  the 
seven  notes,  together  with  tbe  costs,  and  9 
per  cent  attorneys'  fees,  in  favor  of  the  six 
defendants  mentioned,  there  being  seven  judz- 
mcnts  in  all,  amounting  in  the  aggregate  to 

J [95,065.88,  of  which  one  ludgment  was  in 
avor  of  the  First  National  Bank  of  Chica"o, 
for  $42,000,  and  one  in  favor  of  Graves,  for 
$18,376.  On  or  about  tbe  22d  of  January,  iaS8, 
Fay  and  Conkey,  In  further  pursuance  of  fnid 
fraudulent  scheme,  executed  in  favor  of  fifteen 
of  thedefendanta  fifteen  proniissoiy  noics,  pay- 
able  on  demand,  with  warrants  of  attorney  to 
confess  judgment  annexed,  amounting  In  the 
agfTTcgaie  to  $190,999.61,  of  which  one  note,  for 
$27,000,  was  made  in  favor  of  Graves,  one  for 
$6,990  in  favor  of  Shumway,  one  for  |10,000 
in  favor  of  The  Bay  Stale  Sugar  Rcfiuing  Com- 
pany of  MassBChnsetis,  one  for  tlS,000  in  favor 
of  the  First  National  Bank  of  Westboro',  Alasa- 
achusetts,  and  one  for  $4,800  In  favor  of 
Potter.  On  tbe  29d  of  January,  1883,  or  be- 
tween that  day  and  the  26th  of  Janiiury,  1883, 
inclusive,  there  were  entered  in  the  Circuit 
Court  of  the  United  States  for  the  Northern 
District  of  Illinois  judgments  against  Fav  and 
Conkey  upon  each  of  tbe  last-named  fifteen 
notes,  in  pursuance  of  said  warrants  of  at- 
torney, together  with  the  costs  and  S  per  cent 
attorneys'  fees,  in  favor  of  fifteen  of  the  do-  [S7S] 
fendants,  amounting  in  tbe  aggregate  to  $127,* 
044.61.  of  which  judgments  one  was  in  favor 
of  Graves  for  $28,S50.  one  In  favor  of  Shorn  way 
for  $7,889.50,  one  in  favor  of  The  Bay  State 
Sugar  Refining  Company  f3r  $10,500,  one  in 
favor  of  the  First  National  Bank  of  Westboro', 
Massachusetts,  for  $12,000,  and  one  In  favor  of 
Potter  for  $4,515.  On  or  about  the  22d  of 
January,  181^,  and  immediately  after  the  entry 
of  the  judgments  In  the  Superior  Court  of 
Cook  County,  the  defendants  Flower,  Remy 
&  Gregory,  as  attorneys  for  the  defendants 
Boles,  Fay,  Conkey  and  Graves,  and  as  at- 
torneys of  record  for  the  respective  plaintiffs 
In  those  judgments,  caused  execution  to  be 
issued  on  each  of  them  against  the  property  of 
Pay  and  Conkey,  to  the  sheriff  of  Cook  Coimty, 
who,  by  direction  of  tbe  attorneys,  seized  and 
levied  on  a  large  quantity  of  merchandise,  of 
tbe  value  of  about  $75,000,  part  of  tbe  assets  of 
the  limited  partnership.  The  levy  and  seizure 
were  made  in  further  pursuance  of  said  fraudu- 
lent scheme,  and  with  intent  to  delay,  binder 
and  defraud  the  plaintiff  and  other  creditors  of 
the  limited  partnership,  and  to  givea  preference 
to  each  of  the  defendants  in  whose  favor  tho 
judgments  were  entered.  The  sbeiriff  has  sold 
the  property  seized,  with  tbe  exception  of  about 
$12,000  worth  which  was  replevied,  and  has 
In  his  possession  about  $54,000  as  the  proceeds 
of  said  sales.  Immediately  after  four  of  the 
judgments  In  the  Circuit  Court  of  tbe  United 
States  for  the  Northern  District  of  Illinois  were 
entered,  namely,  that  in  favor  of  tbe  Com- 
mercial  National  Bank  of  Dubuque,  Iowa,  for 
$14,963.50,  that  Id  favor  of  raves  for  ^,350. 
that  in  fevor  of  tbe  Dnbugue  County  Bank  of 
Dubnqne,  lowK  for  (ISiW,  tndtlut  In  fevor 
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of  the  Importen  and-Tiadere'  National  Bank 
of  New  York  City  for  $16,800,  the  defeodaDts 
Flower,  Remy  and  Qregory,  on  the  32d  of 
January.  1883,  as  the  attorneys  of  Boies,  Fay, 
Cookey  and  Graves,  and  as  the  atlorneys  of 
the  plaintiffs  in  those  four  judgmeula,  caused 
execution  to  be  issued  on  each  ot  thetn,  direct- 
ed to  (he  marshal  of  the  district,  against  the 
property  of  Fay  and  Conkey.  The  marshal,  on 
the  same  day,  returned  those  executions  nvlla 
bvua.  Thereupon,  Flower,  Remy  and  Gregory, 

[576]  Attorneys  for  the  plaintiffs  in  those  four 
judgments,  filed  a  creditors'  bill  in  the  Circuit 
Court  of  the  United  States  for  the  Northern 
District  of  Illinois,  allefdog  divers  frauds  on 
the  part  of  Fay  and  Conkey,  and  praying  for 
the  appointment  of  a  receiver.  That  courtap- 
pointed  as  receiver  the  defendant  Hancock, 
a  brolher-ifi-law  of  Flower,  and  the  books  of 
account  and  assets  of  the  limited  partnership 
were  delivered  to  him  by  Fay  and  Conkey,  and 
be  has  possession  of  them,  and  la  colleeting 
them,  the  drafts,  notes,  accounts  and  choses  in 
action  amounting  to  more  than  $210,000.  Im- 
mediately after  tlie  entir  of  the  judgments  in 
the  circuit  court  of  the  United  States  in  favor 
of  seven  of  the  defendants,  including  Shumway, 
The  Bay  State  Sugar  Refining  Company,  the 
first  National  Bank  of  Westboro'  and  Potter, 
Flower,  Remy  and  Gregoij,  as  attorneys  of 
Boies,  Fay,  Conkey  and  waves,  and  aa  at- 
tmneys  for  the  plaintiffs  in  said  seven  judg- 
ments, caused  executions  to  be  issued  upon 
them  to  the  marshal,  against  the  property  of 
Fay  and  Conkey.  The  marshal  returned  them 
nulla  bona,  and  thereupon  Flower,  Remy  and 
Gregory,  as  such  attorneys  and  on  behalf  of 
the  plaintiffs  in  the  seven  ludffments,  filed  a 
creditors'  bill  in  the  said  circuTt  court  of  the 
Vn\\jegL  States,  alleging  that  Fay  and  Conkey 
bad  concealed  their  properly,  and  praying  the 
appointment  of  a  receiver.  Hancock  was  ap 
pointed  such  receiver,  or  his  first  receivership 
vaa  extended.  The  judgments  of  the  circuit 
court  of  the  United  Slates  were  rendered  in 
pursuance  of  the  said  fraudulent  scheme  on  the 
part  of  Boies,  Fay,  Conkey  and  Graves.  Up- 
on the  entry  of  each  of  the  judgments  before 
mentioned,  there  was  added  to  and  included 
therein  a  sum  equal  to  S  per  cent  of  the  original 
demand  on  which  the  judgment  was  rendered, 
as  attorneys*  fees  for  the  entry  thereof,  the  ag- 
eregaie  amount  of  sudi  attorneys'  fees  being 
$10,667.65.  That  amount  was  an  excessive 
charge  for  the  service,  and  was  charged  for  the 
puipose  of  absorbing  to  that  extent  the  assets 
of  the  limited  partnership,  and  Fay  and  Conkey 
are  interested  therein,  and  have  some  secret 
agreement  with  said  attorneys  for  a  division  of 
that  sunu  Flower,  Remy  and  Gregory  are 
and  have  been  the  attorneys  of  Boles,  Fay, 

[577]  Conkey  and  Graves,  and  are  the  attorneys  of 
Hancock,  receiver.  The  plaintiff  has  applied 
to  Hancock,  receiver,  for  an  examination  of 
the  books  of  the  limited  partnership,  for  the 
purpose  of  ascertaining  what  settlement,  if 
any,  Boies,  Fay  and  Conkey  have  made  with 
Graves,  or  what  aettlemait  Fay  and  Conkey 
bare  made  with  Botes.  But  Hancock  re- 
fused such  examinatioQ,  and  said  that  such 
refusal  was  hi  accordance  with  directions 
Kiveo  bim  by  Flower,  Remy  and  Gregory,  aa 
Ida  attorneys.  The  judgments  so  entered  on 
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confession  are^  or  some  one  or  more  of  tbem  ie 
or  are,  fictitious,  and  rendered  for  more  than 
was  due  to  the  plaintiffs  therein  reepectively; 
and  this  excess  is  alleged  to  exist  in  regard  to 
twenty-two  of  the  judgments,  including  the 
two  in  favor  of  Graves  and  those  In  favor  ot 
the  First  National  Bank  of  Chicago,  Sfaumway, 
The  Bay  Slate  Sugar  Refining  Company,  the 
First  National  Bank  of  Westboro',  Massachu- 
setts, and  Potter.  Fay  and  Conkey,  at  the 
time  the  notes  and  warrants  of  attorney  were 
made  and  the  judgments  were  entered,  knew 
that  the  limited  partnership  was  insolvent:  and 
they  executed  the  notes  and  warrants,  and  con- 
fessed the  judgments,  with  the  intentloD  of 
paying  and  securing  to  each  of  the  persons  in 
whose  favor  the  notes  and  warrants  were  ex- 
ecuted and  the  judgments  were  confcsj«d  a 
preference  over  any  other  creditors  of  the  lim- 
ited partnership!  The  confessions  were  unlaw- 
ful acts,  prohibited  by  the  statute  of  Illinois, 
and  the  judgments  and  alt  acts  done  in  pursu- 
ance thereof,  and  all  process  Issued  thereon, 
and  all  acts  done  under  such  process,  arc  void. 
None  of  the  persons  or  firms  in  whose  favor 
the  notes  were  given  knew  of  the  execution  of 
them  until  after  judgment  had  been  entered 
thereon,  and  all  of  the  judgments  were  entered 
without  the  knowledge  orconseatof  the  persons 
mentioned  as  plaintiffs  therein.  None  of  the 
notes  were  made  in  the  ordinary  course  of 
business,  but  they  were  all  made  with  inlent 
on  the  part  of  lay  and  Conkey  to  carry  out 
the  saitl  fraudulent  scheme;  and  all  of  the  judg- 
ments were  entered  by  Flower,  Remy  snd 
Gregory,  by  direction  of  Fay  and  Conkey  or  of 
Pay.  The  property  so  taken  on  execution  by 
the  sberitf  of  Cook  County,  and  the  assets  so 
transferred  to  the  possession  of  Hancock  at 
receiver,  constitute  (be  whole  of  the  assets  of  [BTtt] 
the  limited  partnersliip;  and  its  bona  fide  debts 
amount  to  about  $400,000. 

The  bill  waives  answers  on  oath,  and  prays 
for  a  decree  that  the  pretended  transfer  of  the 
assets  of  the  limited  partnetahip  to  Fay  and 
Conkey  ms  fraudulent  and  volo;  that  each  of 
Uie  ^uogmeots  so  entered  on  confession,  the  ex- 
ecutions issued  and  the  proceedings  thereon,  or 
on  theirretum,  and  everything  done  under  the 
judgments  and  executions,  or  in  any  suit  based 
on  anv  of  the  judgments,  and  every  sale  or 
transfer  Invomng  any  of  tbem,  be  declared 
void;  that  it  be  decreed  that  all  of  the  goods 
levied  upon  under  the  executions,  and  the  as* 
sets  taken  posseseion  of  by  Hancock  as  receiver, 
are  the  property  of  the  limited  partnership,  and 
as  such  subject  to  the  lien,  and  cburged  with 
the  payment,  of  the  debt  due  to  the  plaintiff, 
and  all  other  debts  owed  \if  tbe  limited  part- 
nership, ratably;  that  each  of  the  defendants 
be  decreed  to  pay  to  tbe  receiver  to  be  appoint* 
ed  in  this  suit  whatever  money  they  have  re- 
ceived^by  virtue  of  their  respective  judgments  or 
any  suit  based  tbereon,outof  said  property;  that 
such  money  and  all  moneys  realized  by  such 
receiver  from  the  assets  of  tbe  limited  partner- 
ship be  paid  to  its  creditors  ratably;  that  sucb 
receiver  be  appointed,  to  convert  tbe  property 
into  money  and  distribute  tt;  that  the  defend- 
ants Flower,  Remy,  Gregory  and  the  sheriff  be 
temporarily  enjoined  from  paying  over  to  any 
person  any  proceeds  of  the  piroperty  of  the  lim- 
ited partnership,  which  th<7  now  bare  or  may 
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hereafter  receive  under  anj  of  said  judf^ments, 
executions  or  creditors'  bills;  and  thut  such 
iDjuoction  be  made  perpetual  on  a  Iiraring. 

Boies,  Fay,  Cookey,  the  First  National  Bao^ 
of  Chicago,  Flower,  Remy  and  Qrefiory,  the 
abcriff  of  Cook  County,  and  four  others  of  the 
defendants,  were  served  with  a  summons. 
Flower,  Itemy  and  Gregory  entered  an  appear- 
ance in  the  suit  for  Boies,  Fay  and  Conkey  on 
the  31st  of  March,  1883,  and  on  the  2d  of  April, 
also  entered  an  appearance  for  themselves, 
the  sheriff  of  Cook  County  and  two  others  of 
the  def  enduQts. 

On  the  2d  of  April,  1888,  Flower.  Remy  and 
Gregory,  as  solicitors  for  the  defendant  the 
[579]  First  National  Bank  of  Chicngo,  served  on  the 
Bolicilors  for  the  plaintiff  a  notice  that,  on 
the  4tli  of  April.  1683,  they  would  present  to 
the  Circuit  Court  of  Cook  County  a  petition 
and  bond,  on  behalf  of  that  Bank,  for  the  re- 
moval of  the  cause  to  the  Circuit  Court  of  the 
United  States  for  the  Northern  District  of  Illi- 
nois, and  ask  for  an  order  removing  the  cause. 

Tlie  petition  and  bond  were  presented,  both  of 
them  dated  April  2.  1883.  The  petition  was 
■worn  to  by  llie  defendant  Flower,  one  of  the 
firm  of  Flower.  Remy  &  GrcL'ory,  who  also  exe- 
cuted Lheboud  nssurely.  'f  be  "petition  is  made 
by  the  First  Kational  Bank  of  Chicago,  Illinois, 
and  is  entitled  in  the  suit,  naniing  as  defend- 
ants those  against  whom  the  bill  prays  process. 
It  stales  "  tiiat  the  controversy  in  said  suit  is 
between  citizens  of  different  States,  and  that 
your  petitioner  was  at  the  time  of  the  com- 
meiicemoiit  of  llii.»  suit  and  still  is  a  citizen  of 
the  StHU-  of  Illinois:  that  Cheater  C.  Corbin, 
the  compliiinani,  was  then  and  still  is  a  citizen 
of  the  Siiitcof  Massachusetts;"  that  twelve  of 
the  defendants  "were  then  and  still  are  citizens 
of  Ihc  tSliile  of  Illinois;"  that  four  of  them 
"were  then  and  still  are  citizens  of  the  State  of 
Iowa;"  that  one  of  tiiem  was  lhen«nd  slill  is  a 
citizen  of  the  State  of  New  York;  one,  of  the 
State  of  Ohio;  two,  of  the  State  of  Michigan; 
three,  of  the  State  of  Wisconsin;  one,  of  the 
State  of  Colorado;  "that  the  defendants,  The 
Bay  ^tate  Susar  Refining  Company,  the  First 
National  Bank  of  WestMro',  Alviu  F.  Sbum- 
way  and  Walter  Potter,  were  then  and  still  are 
citizens  of  the  State  of  Massachusetts;"  and 
that  "in  the  said  suit  above  mentioned  there  is 
a  controversy  which  is  wbollv  between  citizens 
of  different  States,  and  which  can  be  fully  de- 
termined ais  between  them,  to  wit,  a  controver- 
sy between  the  snid  petitioner,  who  Is  a  citizen 
of  the  State  of  Illinois,  and  the  said  complain- 
ant, Chester  C.  Corbtn,  wlio  is  a  citizen  of  the 
State  of  Massachusetts." 

No  order  appears  to  liave  been  made  by  the 
atate  court  on  the  presentation  of  the  petition 
anil  bond,  but  the  clerk  of  that  court,  on  the 
9tfa  of  April.  1883,  sif^ned  a  certificate  under 
Its  seal  to  a  trunscrint  of  the  record  In  that 
court,  which  was  fllea  in  the  Circuit  Court  of 
[580]  the  United  States  for  the  Northern  District  of 
Illinois  on  the  lltb  of  April,  1883;  and  the 
cause  has  since  proceeded  In  the  latter  court. 

The  cause  was  put  at  issue,  proofs  were  taken 
bv  the  respective  parties,  and,  on  the  17th  of 
November,  1885,  a  decree  was  made  by  the 
court,  finding  as  facts  that  on  or  about  the  20th 
of  August,  1882,  the  limited  partnership  com- 
posed of  Boies.  Fay.  Conkey  and  Graves  was 
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insolvent,  and  so  continued  to  the  termination 
of  its  buHiness,  with  the  knowledge  of  each  of 
the  members  thereof;  that,  with  such  knowl- 
edge, such  members  continued  to  do  business 
until  the  2-2d  of  January,  1888,  when  Fav  and 
Conkey,  assuming  to  be  auccessors  of  Boies 
Fay  &  Conkey,  confessed  seven  judgments  in 
the  Superior  Court  of  Cook  County,  one  of 
tbcm  in  favor  of  tlie  First  National  Bauk  of 
Chicago  and  one  in  favor  of  Graves,  and  fifteen 
ludgments  in  the  said  circuit  court  of  the 
United  Slates,  one  of  them  in  favor  of  Graves, 
one  in  favor  of  The  Bay  State  Sugar  ReBniu]^ 
Company,  one  in  favor  of  Sbumway.  one  in 
favor  of  the  First  Kational  Bank  of  V»  estboro', 
Massachusetts,  and  one  in  favorof  Potter;  that 
the  members  composing  the  limited  partner- 
ship of  Boies,  Fay  &  Conkey  went  through  the 
form  of  a  dissolution  thereof,  for  the  purpose 
of  defeating  the  statute  of  Illinois  which  pro- 
blLsled  insolvent  limited  partnerships  from 
preferring  creditors,  and  to  defraud  a  part  of 
their  creditors;  that  luch  partnership  was  still 
subsisting  at  the  time  of  the  confession  and  en- 
try of  each  of  the  judgments;  that  the  judg- 
ments were  confessed  to  prefer  certain  creui 
tors,  but  chiefly  to  save  Graves  from  loss  on 
account  of  said  partnership  or  on  account  of 
liabilities  incurred  by  him  on  commercial  paper 
made  by  or  on  behalf  of  It;  that  immediately 
after  the  judgments  were  entered  in  the  Supe- 
rior Court  of  Cook  County,  Graves  and  Fay 
caused  executions  to  be  issued  thereon  to  the 
sheriff  of  that  county,  who  levied  them  on  all 
the  stock  in  trade  and  merchandise-of  the  lim- 
ited partnership,  and  sold  the  property  at  pub- 
lic sale,  and  with  its  proceeds,  on  February  20, 
1883,  paid  to  the  First  National  Bank  of  Chi- 
cago, on  it»  judgment,  $40,000,  and  on  the 
same  day  paid  to  Graves,  on  bis  judgment  in 
the  Superior  Court  of  Cook  County,  $t).T9l.l8; 
that  the  defendants  Flower,  Hemy  and  Gregory  [581] 
were  employed  as  counsel  by  the  limited  part- 
nership, and  by  Graves  on  bis  own  behalf,  to 
enter  the  judgments  by  confession,  and  to  advise 
and  represent  the  sain  firm  and  Graves  in  and 
about  all  matters  and  things  affecliDg  it  and 
Graves,  and  received  from  tbem  $3,600  for  serv- 
ices rendered  and  to  he  rendered  in  that  be- 
half; that  each  of  the  judgments  were  confessed 
for  the  full  amount  due  the  several  preferred 
creditors,  and  in  some  cases  for  more  than  waa 
due,  and  for  6  per  cent  in  addition  thereto  for 
attorneys'  fees,  which  latter  amount  was  in- 
tended as  a  provision  for  Flower,  Remy  and 
Gregory  out  of  the  assets  of  the  limited  part- 
nership; and  that  they  received  without  right, 
out  of  such  assets,  on  account  of  attorneys' 
fees,  $8,559.80. 

The  decree  further  found  that  Fi^  and  Con* 
key  had«acb  taken  'rom  the  assets  of  the  firm, 
and  fraudulently  appropriated  to  hts  own  use, 
certain  specifleo  sums  of  money;  that  Graves 
had,  on  the  21st  and  22d  days  of  January,  1888, 
fraudulently  appropriated  tohisown  use  drafts 
and  checks  belonfcing  to  the  limited  partner- 
ship, amounting  to  ^,741.88;  that  on  the  23d 
and  28d  days  of  January,  1888,  and  after  the 
levy  of  the  executions  aforesaid,  Flower,  Remy 
and  Gregory  collected  drafts  and  checks  be- 
longing to  the  limited  partnership,  amounting 
to  $1,027.96,  which  they  still  held;  that  the 
judgments  in  favor  of  the  Dubuque  Coun^ 
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BflDk,  tlie  Commercial  Natfooal  BanK  and  the 
ImTMrters  and  Traden'  Katiooal  Bank  were 
coofcssed  at  (be  special  loatance  of  Graves; 
that  ibe  judgmeot  id  favor  of  Ibe  Commercial 
National  Bank  was  not  an  Indebtedness  due 
from  tbe  limited  partoersbip  to  the  bank;  tbat 
Graves  owes  that  partaership  a  sum  equal  to 
its  assets  vbicb  bad  been  applied  by  bis  direc- 
tioD  in  payment  of  ibe  last-named  three  Judg- 
ments; that  in  a  crediiorB'  suit  brought  by 
Graves  and  the  last-named  three  banlu  against 
Fsy  and  Cookey,  Hancock  as  receiver,  and 
wiUi  the  funds  in  his  bands  as  sucb,  paid  to 
said  three  banks  in  the  agfrregate  $41,525.50, 
and  to  Graves,  on  bia  judgment  in  tbe  circuit 
court  of  the  United  States,  $27,282.50;  that  in 
a  certain  other  suit  bv  creditors'  bill  in  said 
circuit  court  of  tbe  United  States,  vheTeioTbe 

588]  Bay  State  Sugar  Refining  Company,  Sbum- 
way,  tbe  First  National  Bank  of  Westboro', 
MuBs&chusetts,  Potter  and  three  other  persons 
were  plaintiffs,  and  Fay  and  Conkey  were  de- 
fendaots,  and  in  which  also  Hancock  was  re- 
ceiver, he  paid,  out  of  tbe  assets  In  bis  bands 
as  such  receiver,  to  The  Bay  State  Sugar  Re- 
fining Company,  on  its  judgment,  $2,000,  to 
that  company  on  the  judgment  in  favor  of 
Shiimway,  $1,898,  to  the  First  National  Bank 
of  Westbon',  on  its  judgment,  $2,400,  to  Pot- 
ter, on  bia  judgment.  $860,  and  to  the  other 
three  (x-rsons  $2,060  to  all;  that  the  two  credi- 
tors' bills  above  oametl,  one  brought  by  the 
Commercial  National  Bank  and  others,  and  tbe 
^cconit  brought  by  Tbe  Bay  Stale  Sugar  Re- 
finiiig  Company  nnd  others,  were  each  brought 
and  prosecuted  with  the  inlention  of  defraud- 
ing tlic  crcdiUfrs  of  the  limited  partnersbip  of 
llioir  just  rights;  that  Pay  and  Conkey  con- 
sented to  the  filing  of  said  bills  and  tbe  appoint- 
ment of  a  receiver  thereunder;  and  that  the 
limited  partnership  was  indebted  to  tbe  plain- 
tiff in  tbe  sum  of  $4,350.31. 

The  decree  then  proceeded  to  adjudge  that 
all  tbe  property  and  effects  held  by  tbe  limited 
partnership  on  tbe  20lb  of  August,  1882,  and 
subsequently  thereto,  and  wben  tbe  judgments 
were  confessed,  were  a  special  trust  fund  for  the 
payment  of  tbe  firm  debts  ratably  among  its 
creditors;  that  Graves  pay  to  the  clerk  of  the 
court  wilbin  thirty  days,  for  tbe  benefit  of  tbe 
plaintiff  and  sucb  other  creditors  of  the  limited 
partnership  as  should  prove  tbelr  right  to  share 
in  the  d^tributioc  of  tbe  assets  of  tbe  firm, 
$100,796.71,  with  interest;  that  Flower.  Remy 
and  Gregory  in  like  manner  pay  to  tbe  clerk  of 
tbe  court  $9,886.57;  that  Fay  and  Conkey  pay 
in  tike  manner  $2,728.92;  that  execution  Issue 
against  the  property  of  such  defendants  re- 
spectively, in  case  of  nonpayment;  referring  it 
to  a  master  to  t^e  proof  of  tbe  debts  of  the 
creditors  of  the  limited  partnership;  charging 
Graves,  Fay  and  Conkey  with  the  costs  of  tbe 
cause;  and  reserving  au  matters  not  decreed 
upon.  Including  tbe  right  to  decree  against  tbe 
creditors  in  whose  favor  tbe  judgments  were 
confessed,  with  leave  to  the  plainuff  to  apply 
for  sucb  further  order  as  might  be  necessaiy  in 
relation  to  any  matter  not  finally  determined 
„.     by  that  decree. 

900}  Graves  nnd  Flower.  Remy  and  Gregon 
prayed  separate  appeals  to  this  court,  whico 
were  allowed.  Tbe  a^wal  of  Flower^  Bemy 
4M 


ns  UnTKD  Btark.  Oct.  TnM, 

and  Gregory  was  afterwards  dismissed  irblle 
it  was  pending  in  this  court 

On  the  28irof  January,  1888,  tbe  plaintiff 
and  other  etediton  of  tbe  limited  partoershtp, 
having  proved  their  claims  before  the  master  to 
tbe  amount  of  $126,787.34  (and  tbe  master  hav- 
ing reported  in  favor  of  said  claims  on  tbe  9th 
of  July,  1686),  filed  a  petition  In  the  cause,  stat- 
ing that  Graves  bad  failed  to  pay  any  part  of 
the  amount  decreed  against  hfm;  that  but  very 
little  more  bad  been  realized  under  tbe  decree 
of  November  17,  1885,  than  sufBclent  to  pay 
tbe  costs,  expenses  and  solicitors'  fees  incurred 
in  tbe  suit;  and  that  tbe  petitiooers  insisted  that, 
under  tbe  proofs  already  taken,  they  were  en- 
titled to  a  decree  against  tbe  First  National 
Bank  of  Chicago  for  $00,000.  They  therefore 
prayed  tor  a  decree  against  that  Baok,  requir- 
ing it  to  pay,  within  thirty  davs.  to  tbe  receiver 
in  the  cause,  $50,000,  with  interest  at  6  per 
cent  per  annum  from  March  1,  1883. 

On  tbe  23d  of  April,  1888,  tbe  circuit  court, 
held  bv  Judge  Gresbam,  delivered  an  opinion 
(84  Fed.  Rep.  092)  in  whteb  it  recited  the 
grounds  on  whicA  the  decree  of  November  17, 
1885,  had  been  made,  and  ordered  a  decrea 
against  tbe  First  National  Bank  of  Cbica«ro. 

Tbe  decree  was  entered  on  the  3d  of  May, 
1888.  It  found  that  on  the  Judgment  for 
$40,000  in  favor  of  tbe  Bank,  confessed  by  Fay 
and  Conkey  as  successors  of  tbe  limited  tuut- 
nership,  on  January  22,  1888,  the  Baok  had, 
on  or  about  February  26,  1883,  received  out  of 
tbe  sale  of  the  assets  of  that  partnership  by  the 
sheriff,  on  anezecutionin  its  favor, *$38,7w. 35: 
that  at  the  lime  of  tbe  pretended  dissolution  of 
the  partnership.  In  October,  1882,  and  on  the 
2d  of  December,  1882,  and  later,  the  Bank 
knew  that  such  partnersbip  was  insolvent  and 
unable  to  pay  all  its  crediton,  and  knew  that 
tbe  contract  Tor  its  dissolution  was  a  pretended 
one  and  entered  into  for  the  purpose  of  protect- 
ing Graves  from  liability  as  special  partner  and 
as  indorser  for  the  firm;  that  the  Bank  co- 
operated with  tbe  members  of  the  partnersbip 
for  the  accomplishment  of  sucb  purpose;  and  [5841 
that  the  Judgment  waa  confessed  for  that  pur- 
pose, and  to  obtain  an  illegal  preference  over 
other  creditors.  It  decreed  that  the  Bank  pay 
to  the  receiver  within  thirty  days  the  sum  ao 
received,  with  Interest  at  6  peP  cent  from  Feb- 
ruary 26,  1883.  amounting  fn  all  to  $50,721.95: 
and  that,  if  it  were  not  paid,  execution  ihould 
issue  against  tbe  property  of  the  Bank. 

The  Bank  prayed  an  appeal  to  this  Court. 
The  record  on  tbe  appeal  oi  Graves  was  filed 
in  this  court  October  11.  1886,  and  the  record 
on  tbe  appeal  of  tbe  Bank  was  filed  October  17, 
1888. 

Both  of  the  appeals  have  been  argued  in  full 
on  tbe  merits.  But  the  preliminary  questtoa 
arises  as  to  the  jurisdiction  of  the  circuit  court 
in  tbe  case,  by  virtue  of  tbe  removal  of  the 
cause  from  the  state  court  on  the  petition  of  the 
Bank;  and  the  point  is  taken  by  the  respective 
appellants  tbat  the  circuit  court  acquired  no 
jurisdiction,  because  at  tbe  time  of  tbe  com- 
mencement of  the  suit  and  at  the  time  of  its 
removal,  as  appears  by  the  petition  for  removal, 
the  plaintiff  and  fotir  of  tbe  defendants,  name- 
ly, Sbumway.  Potter,  Tbe  Bay  Sute  Siigar  Re- 
nninc  Company  and  tbe  Flnt  National  Bank  of 
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Weitlioio',  woe  all  of  them  cUizens  of  Massar 
chiuettjL  The  determlnsUoD  of  Ibis  question 
must  depend  upoo  whether,  at  the  time  of  the 
commencemeot  of  the  suit,  there  was  a  separa* 
ble  coQtroTeiay  between  the  plalutifl  and  the  pe> 
titiouer  forremoral,  the  First  Natiooal  Bank  of 
Chicago.  If  there  was  but  a  siDele  controver- 
in  the  entire  cause,  of  course  tbere  could  be 
DO  separable  controTersy  between  the  plaintiff 
and  the  Bank. 

By  section  2  of  the  Act  of  March  8,  1875, 
Chap.  187  (16  Stat.  470),  under  which  the  re- 
moral  took  place,  it  was  provided  that  when, 
in  any  suit  mentioned  in  the  section,  "tbere 
shall  be  a  controversy  which  is  wholly  between 
citizens  of  different  Statei,  and  which  can  be 
fully  detennined  as  between  them,  then  either 
one  or  more  of  the  plaintiffs  or  defendants  ac- 
tually interested  In  such  controversy  may  re- 
move said  suit  into  the  circuit  court  of  the 
United  States  for  the  proper  district."  The 
petition  for  removal  slates  that  In  the  suit 
"there  ia  a  controversy  which  is  wholly 
between  citlzeoB  of  different  Btatea,  and  whi<^ 
can  be  ful^  determined  as  between  them," 
namely,  a  controversy  between  the  plaintiff  and 
the  Bank.  But  we  are  of  opinion  that  there 
was  in  the  suit  but  a  single  controversy,  and 
that  that  controversy  was  not  wholly  between 
citizens  of  different  Stales.  There  were  va- 
riouB  brancbes  of  the  controversy,  various  de- 
fendants, and  various  claims  by  tne  several  de- 
fendants; but  the  controversy  was  between  the 
plaintiff,  on  the  oue  side,  and  the  defeodaats 
who  were  alleged  by  the  bill  to  have  claims  ad- 
versely to  the  plaintiff  against  the  property  of 
the  limited  paiiueisbip,  as  a  whole,  on  the  otfaer 
side. 

Tbe  case  as  made  by  the  bill,  and  as  it  stood 
at  the  time  of  the  petition  for  removal,  is  the 
test  of  the  right  to  removal.  The  bill  was  filed 
to  reach  the  entire  pnmertv  of  the  limited  part- 
nership. In  order  to  do  tuat,  it  was  necessary 
to  sweep  away  not  some  but  all  of  the  confessed 
Judgments  and  all  the  rights  obtained  by  exe- 
cutions and  levies  thereunder,  and  to  restore  to 
the  assets  and  moneys  of  the  partnership  in  the 
bands  of  the  court  the  assets  and  moneys  which 
had  been  fraudulently  diverted  therefrom  by 
the  members  of  the  partoersblp,  with  the  co- 
operation of  the  various  defendaDts.  Tbe  bill 
Mates  that  promissory  notes  were  given  in  favor 
of  tbe  four  defendants  who  were  citizens  of 
Uassachuaetti;  tluit  judgments  <m  mmfession, 
in  pursuance  of  warrants  of  attorney,  were 
rendered  in  the  Circuit  Court  of  the  tJoited 
States  for  the  Northern  District  of  Illinois, 

Sainst  Fay  and  Cookey,  in  favor  of  the  four 
assachusetts  defendants;  that.  Immediately 
after  tbe  entry  of  those  judgments.  Flower, 
Remy  and  Oreicny,  as  Uw  attorneys  of  Uie 
nemoers  of  the  limited  partnership,  and  as  tbe 
attorneys  of  recmd  for  tbe  plaintiffs  In  those 
Judgments,  caused  executions  to  be  issued 
thereon  to  the  marshal  of  the  district,  agaiost 
tbe  property  of  Fay  and  Conkey;  that  tbe  same 
were  returned  nvUa  bona;  that  thereupon 
Plower,  RemT  and  Oregory.  assoch  altoro^s, 
and  on  bebaff  of  the  |diwitiffB  in  said  four 
judgments  and  In  three  others,  filed  a  creditors' 
Mllin  the  circuit  court  of  the  United  States,  to 
reach  the  property  of  Fay  and  Conkey,  In 
which  suit  a  recelTer  was  ^^Kdnted;  that  the 
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said  four  judgments  were  entered  in  pursuance 
of  tbe  fraudulent  scheme  alleged  intuc  bill,  on 
tbe  part  of  the  members  of  the  limited  partner- 
ship, to  hinder,  delay  and  defraud  its  creditors, 
and  evade  tbe  provisions  of  tbe  statute  of  Illi- 
nois, and  to  prefer  the  pluiotiffsiu  ibose  several 
judgments  over  other  creditors;  tbat  the  four 
judgments  in  favor  of  the  citizens  of  Massa- 
chusetts were  largely  in  excess  of  tbe  amount 
due  to  them  respectively  at  the  time  of  (be  entry 
of  the  judgments;  and  that  those  judguieats  ure 
void.  It  prays  for  a  decree  declaring  tbe  four 
judgments  to  be  void,  and  directing  the  pny- 
ment  to  the  receiver  of  all  moneys  received  by 
such  four  defendants  under  the  judguicnls  or 
under  any  proceedings  based  thereon.  These 
allegations,  with  the  otbera  contained  in  the 
1^11,  made  but  a  single  controversy,  as  to  all  of 
tbe  defendants.  The  relief  asked  could  not 
have  been  granted  unless  all  who  were  made 
defendants  were  parties.  Therefore,  all  of 
them  were  necessary  parties. 

lo  Brinkerhoff  v.  Broun.  6  Johns.  Cb.  139,  it 
was  held  that  a  creditors*  bill  could  be  died 
against  several  persons  relative  to  matters  of 
the  same  nature,  forming  a  connectcil  series  of 
HCls,  all  intended  to  defraud  and  injure  tbe 
plaintiffs,  and  in  which  all  tbe  defendants  were 
more  or  less  concerned,  though  not  jointly  in 
each  act.  The  case  there  arose  on  a  demurrer 
to  the  bin.  It  was  urged  that  the  bill  was 
multifarious  in  uniting  all  the  defendants  and 
distinct  and  unconnected  matters.  Fraud  was 
charged  against  tbe  five  trustees  of  the  Goue- 
see  Company,  in  confci^siog  judgments  imd 
causing  tbe  property  of  the  company  to  be  sold. 
There  was  a  charge  of  a  combmcd  fraud, 
affectingseven  of  the  defendants,  two  of  whom 
were  not  concerned  in  every  part  of  the  fraudu- 
lent conduct.  AJ1  the  acts  sou^>ht  to  be  im- 
peached were  alleged  to  have  been  done  with 
a  fraudulent  intent  as  respected  creditors.  Tbe 
court  says:  "There  was  a  series  of  acts  on  the 
part  of  the  persons  concerned  in  this  Genesee 
Company,  all  produced  by  tbe  same  fnuidu- 
lent  intent  and  terminating  in  the  deception 
and  injury  of  the  plaintiffs.  The  defendants 
performed  different  parts  in  tbe  same  drama; 
but  it  was  still  one  piece — one  entire  perfor- 
mance, marked  by  different  scenes;  and  the  1-5071 
question  now  occurs,  whether  tbe  several  mat-  '  ' 
ters  charged  are  so  distinct  and  uocoiioected 
as  to  render  joining  of  them  in  one  l)ill  a 
erouod  of  demurrer."  The  court  then  reviews 
the  leading  cases  on  the  subject,  aod  aajs  that 
the  principle  to  be  deduced  from  them  is.  "that 
a  bill  agaiiist  several  persons  must  relaic  to 
matters  of  tbe  same  nature  and  having  a  con- 
nection with  each  other,  and  in  which  all  (he 
defendants  are  more  or  less  concerned,  though 
tbcdr  ifg^ta  tn  reaped  to  the  general  subject  of 
the  case  mav  be  distinct;"  that  the  general 
right  claimea  by  the  bill  was  a  due  application 
or  tlie  capital  of  tbe  company  to  the  payment 
of  the  judgments  of  tbe  plaintiffs;  that  the  sub- 
ject of  the  hill  and  of  the  relief,  and  the  only 
matter  in  litigation,  was  the  fraud  cbarj^ed  in 
tbe  creation,  management  and  disposition  of 
the  capital  of  tbe  company;  that  in  that  charge 
all  the  defendants  were  implicated,  though  In 
different  degrees  and  proportions;  aud  that  the 
case  fell  within  the  reach  of  the  principle  stated, 
and  Uie  demurrer  could  not  be  sustained. 
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Tbis  rulioff  of  Clianeelhr  Kent  was  consid- 
ered, recognized  and  approved  by  the  Court  of 
Errors  of  New  Yorlc,  without  a  dissenttag 
voice,  in  FOlotos  v.  Fellom.  4  Cow.  882.  See 
Also  New  York  &  N.  H.  R.  Co.  t.  Bchuyter,  17 
N.  Y.  592,  and  34  N.  T.  30. 

The  principle  abore  stated  has  been  applied 
by  tbis  court,  in  coDsIderiDg  the  questfon  of 
removal,  in  cases  like  the  present. 

In  Ayert  v.  Chicago,  101  U.  S.  184  [25:838], 
a  bill  was  filed  in  a  state  court  of  Ilfinoia,  by 
the  City  of  Chicago  against  citizens  of  Illinois, 
to  enforce  a  deed  of  trust.  A  citizen  of  Ala- 
bama, having  a  judgment  against  one  of  the 
defendants  and  claiming  a  lien  on  the  property 
covered  by  the  deed  of  trust,  was  admitted  as 
a  party  defeadaot  to  the  suit,  and  filed  a  cross- 
bilt  to  enforce  such  lien,  and  removed  the  suit 
Into  the  federal  court,  o!*  the  ground  Ibrt  in  the 
original  suit  there  was  a  controversy  wholly 
between  him  and  the  original  plaintiff,  and 
that  in  the  cross-suit  the  controversy  was  wholly 
between  cttizeos  of  different  States.  The  cause 
was  remanded,  and  on  appeal  this  court  af- 
firmed that  decision,  saying  that  tbe  original 
bill  and  the  cross-bill  constituted  one  suit;  that 
tbe  intervener  was  allowed  to  take  part  in  a 
controversy  between  the  city  and  the  debtor; 
that  he  had  no  dispute  with  the  debtor,  and 
none  separably  with  the  citv;  that  he  and  the 
debtor  had  a  controversy  with  the  city  as  to  its 
lien  on  the  property;  that  the  debtor, who  was 
00  the  same  side  of  tbe  controversy  with  htm, 
was  a  citizen  of  the  same  Slate  with  tbe  city; 
and  that,  such  being  tbe  case,  tbe  suit  was  not 
removable. 

In  Fidelity  In*.  T.  A  8.  D.  Co.  v.  Hunttng- 
ton.  117  U.  S.  280  [29:  898],  tt  was  held  that  a 
creditor's  bill  to  subject  incumbered  property 
to  the  payment  of  the  judgment  of  tbe  creditor, 
bysellmg  ttand  distributing  its  proceeds  among 
lienbolders  according  to  priority,  created  no 
eeparate  controversy  as  to  tbe  separate  lien- 
holders,  parties  defendant,  within  the  meaning 
of  tbe  Removal  Act,  although  tbelr  respective 
defenses  might  be  separate.  The  court  said: 
"  Tlie  suit  as  brought  by  Huntington  isa  credi- 
tor's bill  to  subject  incumbered  propertv  to  the 
payment  of  his  judgment,  by  a  sale  and  distri- 
bution of  the  proceeds  among  lienbolders  ac- 
cording to  their  respective  priorities.  There  is 
but  a  single  cause  of  action,  and  that  is  the 
equitable  execution  of  a  judgment  against  tbe 
property  of  tlie  judgment  debtor.  This  cause 
of  action  is  not  divMble.  Each  of  the  defend- 
ants may  have  a  separate  defense  to  the  action, 
but  we  have  held  many  times  that  separate 
defenses  do  not  create  separate  controversies, 
within  the  meaning  of  tbe  Removal  Act. 
UuimilU  AN.R.  Co.  v.  Ide,  114  U.  8.  52  [29: 
681;  Putnam  v.  Ingraham,  114  U.  S.  57  [29: 651; 
ftn«T.  Ttedt,  115  TJ.  8.  41  [39:  381];  Startn 
V.  Nm  York  City,  115  U.  8.  248  [29:  388],  and 
moane  v.  AruUrwn,  117  U.  8.  275  [29:  8991. 
The  judgment  sought  against  tbe  Fidelity  Com- 
pany is  incident  to  the  main  purpose  of  ^e 
suit;  and  tbe  fact  that  this  incident  relates  alone 
to  Ibii  company  does  not  separate  this  part  of 
the  controversy  from  the  rest  of  the  action. 
Wbnt  Huutiopton  wants  is  not  partial  relief, 
settling  bis  rights  in  the  property  as  against  the 
Fidelity  CompaD  v  alone,  out  a  complete  decree, 
which  will  g^ve  htm  a  sale  of  the  entire  prop- 
4M 


erty,  free  of  all  Incumbrances,  and  ■  diviaion 
of  the  proceeds  as  the  adjusted  equities  of  each 
and  all  the  parties  shall  require.  The  answer 
of  tbis  company  shows  the  questions  that  will 
arise  under  the  branch  of  tbe  one  controversy, 
butitdoesnotcreateanotbercontroversy.  Tbe  [589] 
remedy  which  Huntington  seeks  requires  the 
presence  of  all  tbe  defendants,  and  the  settle 
mcnt,  not  of  one  only,  but  of  all  the  branches 
of  tbe  case." 

To  the  cases  above  cited  may  be  added  Ply- 
mouth Gold  Milling  Co.  v.  Amador  db  8.  Canal 
Go.  118  U.  8.  264  [80:  282];  LitiU  v.  Qilea,  118 
U.  8.  596,  601  [30:  269,  271];  Eatt  Tenva$ee. 
V.  <t  O.  R.  Cb.  V.  Orayaoa,  119  U.  S.  240  [30: 
382];  Brook)  V.  Clark.  119  U.  8.  602.  611  [30: 
482,  4851;  Laidly  v.  Huntington,  121  U.  8. 179 
[30:  8831;  Peninsular  Iron  Co.  v.  Stone.  121  U. 
S.  631  [80: 10201;  Thorn  Wire  Bedge  Co.  v.  Ful- 
ler. 122  U.  S.  535  [30:  J2S5],  and  Toung  v. 
Ewart.  132  U.  8.  267X83: 852].  The  transcript 
of  the  record  from  tbe  state  court  in  tbe  present 
case  was  filed  in  the  circuit  court  of  tbe  United 
States  oo  the  11th  of  April.  1888.  The  decis- 
ions of  this  court  above  cited  were  all  but  one 
of  them  made  at  and  after  October  Term,  1^. 

There  is  nothing  in  the  record  before  iis 
which  shows  that  the  question  of  tbe  remova- 
bility of  the  present  case,  on  the  petition  for 
removal  which  was  filed,  was  raised  in  tbe  cir- 
calt  court,  either  at  the  time  tiie  transcript  from 
tbe  state  court  was  presented  to  be  fileo,  or  af- 
terwards by  a  motion  to  remand,  except  what 
may  be  inferred  from  a  statement  in  the  record 
in  the  Graves  case,  at  the  conclusion  of  the  tes- 
timony of  a  witness  taken  April  6,  1883,  that 
tbe  counsel  for  the  ^iniifl  stated  that  he  had 
been  before  Ju^  Drummond,  in  the  United 
States  Circuit  Ooutjl  for  the  Kortbem  District 
of  Illinois,  and  tbe  judge  bad  taken  jurisdic- 
tion of  tbe  cause  under  the  petition  for  remov- 
al  by  the  First  National  Bank  of  Chicago. 
We  find  reported,  however,  the  case  of  Conkn 
V.  Boiti,  18  Fed.  Rep.  8,  the  present  case,  where 
Judge  Drummond,  in  an  opinion  which  ap' 
pears  to  have  been  given  on  an  application  to 
order  the  transcript  from  tbe  state  court  to  be 
filed  in  tbe  circuit  court  and  tbe  case  to  be 
docketed  in  the  latter  court,  held  that  there 
was  in  tbe  case  a  controversy  which  was  whol- 
ly between  tbe  plaintiff  and  tbe  First  National 
Bank  of  Chicago,  namely,  a  controversy,  as  to 
whether  tbe  judgment  in  favor  of  that  Bank 
was  a  valid  Judgment  as  against  the  limited 
partnerdiip,  and  the  plaintiff  as  one  of  its  cred- 
itors; and  that  tbe  Bonk  was  not  interested  in 
any  controversy  which  tbe  plaintiff  might  have  fSMl] 
with  other  creditors  of  tbe  firm.  But,  as  al- 
ready shown,  this  view  was  erroneous. 

Under  tbe  provision  of  section  6  of  the  Act 
of  Harch  S,  1676  (18  Stat.  472).  that  If  in  anv 
suit  removed  from  a  state  court  to  a  circuit 
court  of  the  XTnlted  States,  It  shall  appear  to 
the  satisfaction  of  said  circuit  court,  at  any 
time  after  such  suit  has  been  removed  thereto, 
tbat  it  does  not  really  and  substantially  involve 
a  dispute  or  controversy  properly  within  the 
jurisdiction  of  said  circuit  court,  tt  shall  pro- 
ceed no  further  therein,  but  shall  remand  the 
suit  to  tbe  court  from  which  tt  was  removed, 
as  justice  may  require,  tbis  court  has  held  that 
when  it  appears  to  this  court  that  the  case  is 
one  of  which,  under  tbat  provision,  tbe  circuit 
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court  should  Dot  bare  taken  juriadictioD,  It  ia 
tbe  duty  of  this  court  to  reverse  aoj  judgment 
given  l)elow,  and  remand  the  cause,  with  costs 
against  the  parly  who  wrongfully  invoked  the 

iuiisdictioD  of  the  circuit  court,  Williamt  v. 
^ottauia  Twp.  104  U.  8.  209  [26:  719].  This 
rule  has  been  recognized  by  this  coart  to  the 
extent  even  ot  taking  notice  of  the  want  of  ju- 
risdiction in  the  circuit  court,  altbough  the 
point  has  not  been  formally  raised  in  that  court, 
or  in  this  court,  in  Turjier  v.  Farmer*  Loan  d 
Trust  Co.  106  U.  8.  552,  556  [27:  273,  2741; 
Mantiield,  C.  <ft  L.  M.  S.  Co,  v.  Svian,  111  U. 
S.  8^,  386  [28:  462, 4651;  Farmington  v.  PilU- 
tury,  114  U.  8.  186,  144  [29:  114,  1161,  and 
King  Bridge  Co.  v.  Otoe  County.  120  U.  S.  225, 
S36  [30:  m,  6241. 

In  Stevena  v.  McAoU,  130  U.  S.  230  [82: 914], 
it  was  held  that  if  a  proper  diversity  ol  citizen- 
ship does  not  appear  by  the  record  to  have  ex- 
isted, both  at  the  commencement  of  the  suit  and 
at  tlic  time  of  the  flline  the  petition  for  removal, 
this  court  will  remand  the  cause  to  the  circuit 
court  with  directions  to*  send  it  back  to  the 
stale  court,  with  costs  against  the  party  at 
whose  instance  the  removal  was  made.  This 
same  principle  was  asserted  in  Cre/iore  v.  Ohio 
diM.  R.  Co.  181  U.  S.  340  [33:  144],  where  it 
was  also  held  that  where  asuit  is  entered  upon 
Che  docket  of  a  circuitcourt  as  removed  on  the 
ground  of  the  diverse  citizenship  of  the  parties, 
and  was  never  In  law  removed,  do  amendmeDt 
of  the  record  made  in  the  circuit  court  can 
affect  the  jurisdiction  of  the  state  court  or  put 
the  case  riebtfully  on  the  docket  of  the  circuit 
court  as  of  the  date  when  It  was  so  docketed. 
[591)  This  flame  rule  was  applied  at  the  present 
term  in  Jaekmny.  Atten.  182  U.  8. 27  [SS: 249], 
where  the  judgment  of  the  circuit  court  waa 
reversed  at  tbe  cost  of  the  parties  who  at- 
tempted to  remove  the  cause,  and  it  waa  re- 
mitted to  the  circuit  court,  with.dfrections  to 
Feraaod  it  to  the  state  court. 

There  is  nothing  in  the  foregoing  views 
-which  Involves  tbe  decision  of  this  court  in 
Sarrug-.v.  Latham.  103  U.  S.  205  [26:514], 
which  was  to  tbe  effect  that  where  in  a  case 
there  was  in  fact  an  entirety  separate  contro- 
versy between  the  plaintiffs  aod  several  defend- 
ants petitioning  for  removal,  with  which  con- 
troversy  another  defendant,  a  citizen  of  the 
same  State  with  one  of  tbe  plaintiffs,  bad  no 
iwceasary  connection,  and  which  controversj 
could  be  fully  determined  as  between  the  par- 
ties actually  interested  in  it,  without  the  pres- 
ence as  a  party  in  the  cause  of  such  other  de- 
fendant, not  only  could  there  be  a  removal, 
but  the  removal  carried  with  it  into  the  federal 
court  all  the  controversies  in  the  suit  between 
•U  parties  to  it. 

It  is  suggested  that  It  fa  a  hardship  to  the 
plaintiff  (o  reverse  his  decrees  Icar  want  of  ju- 
risdiction in  tbe  circuit  court  after  he  has  pros- 
ecuted bis  suit  in  that  court  successfully,  on 
bis  being  taken  Into  that  court  adversely  more 
tbitn  six  years  ago.  The  answer  is  that  the 
Jurisdiction  of  thu  court  in  tbe  present  case  to 
leriew  tbe  question  of  tbe  jdrlsdictlon  of  the 
drcoit  court  could  onlv  arise  on  the  hearing  of 
an  appeal  from  a  final  decree  of  tbe  latter  court, 
because  by  8  6  of  tbe  Act  of  March  3, 1876  (18 
Stat  472),  this  court  waa  authorized  to  review 
only  an  order  of  tbe  circuit  court  remuiding  a 


cause,  and  not  one  retaining  jurisdiction  over  It. 
Even  that  provision  was  repealed  by  g  6  of  the 
Act  of  March  S,  1887(34  Slat.  555);  and  this 
court  can  now  review  a  question  as  to  the  juris- 
diction of  a  circuit  court  only  in  reviewiog  a 
final  judgment  or  decree,  although  by  the  Act 
of  February  86, 1889  <26  StaU  6i>8).  u  may  do 
80  in  a  case  not  involving  over  |6,tiu0. 

It  results  from  the  foregoing  considerations 
that  boU^  of  the  defreea  of  the  Vircnit  Court,  a$ 
well  that  againtt  Gravei  at  that  against  the 
Firri  National  Bank  of  Chiea<jO,  must  be  re- 
verted, and  the  ease  be  remanded  to  the  Circuit 
CiAiTt  viith  a  direction  to  remand  it  to  the  Circuit 
Court  of  Cook  County,  Illinois,  t/ie  costs  of  15921 
this  court  to  be  paid  bp  the  First  Natittnal  Bank  ' 
of  Chicago,  the  petitioner  for  removal. 

Mr.  (^i^  Justice  Fnller  did  not  dt  in  tUi 
case  or  take  any  part  in  its  decision. 


EDWARD  AVERY,  Administrator.  P^. 

in  Err., 

V. 

WILLIAM  W.  CLEARY.  Assignee. 

(See  B.  C.  Beporter'a  ed,  SOMOS.) 

See.  5057,  XT.  8.  Bet.  8tat.~tuH  by  asngnee  in 
banknipiey— barred  in  two  year»—J)^aadKlent 
eoneeaiment—laehei—riifhta  cestui  que 
trust. 

1.  A  suit  br  an  asBlirnee  In  bankruptcy,  against 
the  admlntotCBtor  of  tbe  bankrupt,  to  recover  tbe 
prooeeds,  received  br  the  tetter,  of  poltoles  on 
the  life  of  the  bankrupt,  whlob  be  had  before  his 
bankruptcy  asslffned  ta  trust  for  bis  daughters, 
of  whom  the  admlntstratcw  is  tbe  guardian.  Is  a 
suit  between  the  aastgnee  In  bantruptey  and  one 
claiming'  an  advme  Interest,  wttbin  tbe  meatUng 
of  aeotlon  U57,  U.  B.  Hev.  Stat. 

8.  Such  suit  Is  therefore  barred  by  the  two  years' 
UmltaUoo  provided  by  suoh  section. 

8.  That  tbe  bankrupt  omitted  to  mention  such 
policies  In  his  sohedulea  lo  bankruptcy,  and  that 
neither  he  nor  his  administrator  Informed  tbe 
RBSlBnee  of  them,  but  took  no  means  to  conceal 
them,  does  not  establish  fraudulent  ooncealmeot 
of  them  io  OS  to  prevent  tbe  running  <tf  suoh 
•Statute  of  LlmltattoDS. 

4.  niere  must  be  no  ncvllgenoe  or  lacbes  tqr  tbe 
assignee  In  bankmptoy  m  oomlng  to  tbe  knowl- 
edge of  the  fraud,  whiob  is  the  foundation  of 
bis  suit,  tbe  concealment  of  which  is  relied  upon 
to  defeat  the  UmitatkHi  of  two  years. 

5.  SherlgMaof  aeesCtttgue  tmit  vadK- a  written 
tamnaferintnistdo  not  depend  npcmthe  formal 
aooeptanoe  by  the  trustee  of  the  trust  Imposed 
upon  him;  such  rights  wHl  be  protected  by  a 
oourtof  equity  even  If  the  truateedeollnea  to  act. 

INo.  1M.1 

Argu^  Ike  IS,  1889.   DeoidaA  Jan.  8.  1890. 

IN  ERROR  to  the  Circuit  Court  of  tbe 
United  States  for  the  District  of  Massachu- 
setts to  review,  a  Judgment  In  favor  of  tbe 

{>laintiff  to  recover  the  proceeds  of  policies  of 
nsuranoe.  Beverttd. 


USV.& 


Nom — AMtoStatuUvf  ZAmaaaoMfnoaMatf 
fraud  In  eoMtfu.  see  Mto  to  Steams  v.  Page,  Bk. 
P.  gas. 
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The  action  was  brought  by  Cleary,  aasiiniee 
Id  biinkruptcy  of  Ellis,  to  recover  from  £llis' 
odniinii'iralor  the  mODeys  received  by  him  od 
policies  of  iosurance  upon  the  life  of  £IliB. 
Bi'l'ore  the  proceedings  in  bankruptcy,  Ellis 
assigned  the  policies  to  one  Morse,  in  trust  to 

Eay  the  proceeds  thereof  to  Eliis'  daughters, 
[e subsequently  was  adjudged  abankrupt.and, 
after  bis  death,  the  insurance  company  paid  to 
his  administrator,  the  defendant  in  this  action, 
the  proceeds  of  said  policies.  Such  adminis- 
trator Tvas  also  guardian  of  tbe  daughters  for 
■whose  benefit  the  policies  were  asaigned.  This 
actiuu,  l)rought  by  the  assignee  tnlmnkruptcy 
to  recover  from  (he  administrator  tbe  proceeds 
of  aaid  policies  received  by  the  latter,  proceeds 
upon  the  ground  tbat  the  policies  constituted 

fart  of  tbe  bankrupt's  estate  and  passed  to 
Is  assignee.  The  declaralion  alleges  that  the 
e\ist<.-n('i'  of  the  policies  was  concealed  from 
the  assignee  and  tbat  they  remained  in  tbe 
bankrupt's  possession  until  bis  death,  and  tbat 
tl«!  assignee  had  no  knowledge  of  tbe  policies 
until  shortly  before  the  commencement  of  this 
suit,  when  be  demanded  the  proceeds  thereof 
from  the  defendant.  Tbe  answer,  besides  the 
general  denial,  sets  up  the  Statute  of  Limitations 
of  two  years  agaiost  the  assignee  under  section 
6057.  Rev.  Stat  U.  S. 
Tbe  facts  are  fully  stated  in  the  opinion. 
Mettrt.  Jomh.na.a^^mXl&Dd £!du)ardAtery, 
for  plnintiff  in  error: 

As  the  defendant  took  no  pains  to  conceal 
his  acts,  bis  mere  neglect  to  go  to  the  plaiotifF 
and  give  information  of  what  he  had  done  is 
not  such  coucealment  on  his  part  as  the  Statute 
conlemplatcs. 
^udd  V.  Hamhliji,  8  AUen.  130,  134. 
Acts  of  LimilatiouB  of  tbe  several  States, 
where  no  special  provision  has  been  made  by 
Congress,  form  a  rule  of  decision  in  the  courts 
of  the  United  States. 

McChmy  v.  miiman,  28  U.  S.  8  Pet.  270(7: 
676i;  lioM  V.  Duval.  38  U.  8. 13  Pet.  45  (10:  51). 

The  Statute  applies  not  only  to  suits  to  re- 
cover property  belonging  to  tbe  bankrupt  or 
conveyed  in  fraud,  but  also  to  actions  to  recover 
niiiiipj-  or  debts  owing  to  the  bankrupt. 

Jchkiim  V,  InUrnational  Bank,  106  U.  S. 
571  (27:  3'>4);  liaiUy  v.  Olover,  88  U.  S.  21 
Wall.  346  (22:  638);  Giffffrd  v.  Helms.  98  .U. 
B.  'iXy'i  (25:  59);  WUner  v.  Brown.  122  U.  S. 
214  (itO:  1205). 

Wbou  there  has  been  no  negligence  or  ladies 
on  the  part  of  tbe  ptaiotiS  in  coming  to  tbe 
knowledge  of  tbe  fraud,  and  the  fraud  has 
l>een  concealed,  the  Suitule  does  not  begin  to 
run  until  the  fraud  is  discovered. 

liosenthai  v.  WaHatr,  111  U.  S.  185  (28:  3951; 
Truer  v.  l^trt.  115  U.  8.  528  (28:  467). 

Mere  failure  to  discover  tbe  cause  of  action, 
ivlieri'  there  is  no  element  of  concealment,  does 
Dot  take  ilie  case  out  of  tbe  Statute. 

Audd  V,  Jlamblin,  8  Allen.  138;  Cole  v. 
JfcflMArj/,  9  Me.  181;  MeKoieriY.  Whitmore, 
81  Me.  448;  Iiuti$e  v.  S(ruthard,  89  Me.  404; 
Taney  v.  Cothran.  82  Fed.  Rep.  687;  Noi'ton 
T.  Dc  La  ViUOteute,  18  Nat.  Bankr.  Beg. 
004. 

Even  had  theaasignment  never  been  delivered 
to  Morse,  tbe  trust  would  have  been  supported 
and  upheld.   Its  delivery  was  not  essential  to 
Its  validity. 
470 


Adamt  v.  Adam,  88  U.  S.  21  Wall.  1» 

(22:  504). 

Even  had  Morse  declined  the  trust,  the  as- 
signment would  still  be  upheld  and  a  new 
trustee  appointed. 

Perry  on  Trusts,  ^§88,  45;  2  Story,  Eq.  Jur. 
§  978;  Bailey  v.  EtVmrn.  10  Met.  176,  179. 

An  assignment  to  a  person  who  has  no  in- 
surable interest  In  the  liie  of  the  assured  passes 
nothing. 

Warnock  v.  Vavia,  104  U.  S.  775  (26:  924); 
Cktmmack  v.  Lewit,  82  U.  8.  15  Wall.  649 
(21:  244);  Baaye  v.  Adama,  81  Ey.  874,  375; 
Miaaouri  Valley  L.  laa.  Co.  v.  Sturgea,  18  Kan. 
93;  Franklin  L.  In:  Co.  v.  Hatzard,  41  Ind. 
116;  Frankiin  L.  Im.  Co.  v.  S^tm,  58  Ind. 
880. 

The  only  interest  that  an  assignee  In  bank- 
ruptcy has  in  the  money  paid  on  a  policy  od 
the  life  of  tbe  bankrupt  issued  to  tbe  bankrupt, 
where  the  bankrupt  dies  after  the  institution 
of  proceedings  in  bankruptcy,  is  the  surrender 
value  of  the  policy. 

Be  McKinnm.  15  Fed.  Rep.  635;  Biit  t. 
BteraU,  84  L.  T.  N.  8.  602. 

It  is  only  in  cases  where  the  facts  are  clear 
and  not  in  dispute  that  the  court  can  direct  tbe 
jury  to  render  a  verdict. 

Hithardaon  v.  Boaton,  60  U.  8.  19  How.  208 
a6:  639);  Hickman  v.  Jonea,  76  U.  8.- 9  Wall. 
197,  201  (19:  651,558);  Betantv.  U.  S.  «)  C.  8. 

18  Wall.  57(20:  531);  Klein  v.  Ruaaell,  86  U.  S. 

19  Wall.  433(22:  116);  Mouhrv.  Ameriean  L. 
Im.  Co.  101  U.  8.  708  (25;  1077);  Mandieater 
V.  Encaton,  105  D.  8.  847  (26:  1099);  Pfianiz 
Mut.  L.  Ina.  Co.  v.  Sotter,  106  U.  8. 30  <27:  65): 
Conneettc'it  Hut.  L,  Ina.  Co.  v.  La'krop,  111 
U.  S.  612  OlO:  536);  Orleana  v.  FUitt.  99  U.  S. 
676  (25:  404);  Randall  v.  Baltimore  db  O.  B.  Co. 
1J9  U.  S.  478  (27:  1008);  Central  Kat.  Bank 
V.  Royal  Ins.  Co.  103  U.  S.  788  (26:  459);  Seho- 
field  7.  Chicago.  M.  A  8t.  P.  B.  Co.  114  U.  & 
615(29:  224). 

Meaar$.  Mathan  Morae  and  E.H.  Johaaon. 
for  defendant  in  error; 

The  policies  of  insurance  belonged  to  the 
assijrnee  in  bankruptcy,  and  not  to  Ellts;  they 
can  oe  clearly  traced  and  distinguished  from 
Ellis'  own  property.  If  any,  in  tbe  bands  of 
tbe  administrator. 

Trecotliick  v.  Auatin,  4  Mason,  16;  Johnaon 
V.  Amea,  11  Pick.  173;  Harlow  v.  Dehon.  Ill 
Mass.  195;  Simtnona  v.  Almy,  100  Mass.  239; 
Bancroft  v.  Conaen,  18  Allen.  50;  Troy  JUaL 
Hank  V.  Sianton,  116  Mass.  435,  439. 

Section  SfHil  of  the  Revised  Statutes  of  the 
United  States  has  no  application  to  a  suit 
against  the  bankrupt. 

Clark  V.  Clark.  58  U.  8. 17  How.  815  (15:  77); 
Fhelpa  v.  McDonald.  99  U.  S.  298  (25:  478); 
Be  Conant,  5  Blatchf.  64;  French  v.  MerriU. 
182  Mass.  526;  Minot  v.  Tappan,  127  Mass. 
838,  339. 

That  the  policies  were  omitted  from  tbe 
schedules  was  a  concealment  of  the  property 
by  tbe  bankrupt. 

Be  Ooodndge,  2  Nat.  Bankr.  Reg.  106;  Be 
Bathbone,  Id.  89;  Be  Huaaman,  Id.  140. 

No  mstructum  should  be  gtven  to  a  jury 
which  assumes  as  a  matter  of  fact  that  wnlcb 
is  nut  conceded  or  established  by  uncontradicted 
pnxif. 

:    Kniekerboeker  L,  Iit».Oo.  t.  FdUf,  106  U.  8. 

Itt  IT.  & 
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850(26:  1056);  Leavenworth  Bank  t.  flun(,  78 
U.  8.  11  Wail.  891  (20:  IW);  Watkington  (ft  6. 
J7.  Co.  V.  Gladmon,  88  V.  S.  IS  WaU.  401 
(SI:  114). 

The  policies  in  questtoD  were  on  Ellis'  own 
Hfe.  and  were  assets  belooging  to  his  estate, 
and  upon  bis  adjudicatioD  in  bankruptcy 
passed  to  his  assignee. 

Vettertein  v.  BantM.  184  U.  8. 188  (81:  400); 
Be  Sewland,  7  Ben.  68;  Brigham  t.  Home  L. 
Int.  Co.  121  Mass.  818. 

If  the  nssignmeot  to  Morse  was  made  with- 
out consideratioo,  and  Ellis  was  iDsolTent  at 
the  time,  no  title  psssed  under  it  as  against  the 
assignee  in  liaokruptcy. 

U.  S.  Tnut  Co.  T.  Sedgwick,  87  U.  8.  804 
(24:  954);  Ilinde  v.  Longworth,  24  U.  8.  II 
Wheat.  109-218  (6:  4S4);  Waleott  t.  Almy,  6 
McLean,  28;  RvndU  v.  Afurgatroyd,  4  IT.  8.  4 
Dall.  804  (1:  843);  ParM  v.  Murphee.  54  U.  8. 
18  How.  9S  (14:  85). 

The  policy  passed  to  the  assigoee  nnder  the 
tssignment. 

Vftterlein  t,  Barnee,  184  U.  8.  109  {81:  400); 
Bunyon  on  Life  Assurance.  2d  ed.  211;  Brig 
ham  T.  Some  L.  In$.  Co.  181  Mass.  819;  Sehon- 
tUer  r,  Waee,  1  Camp.  487. 

The  court  was  justified  In  Instructing'  the 
jury  that  iipon  the  eTideoce  they  must  find  for 
the  plaintiff. 

JVwA  Pennsyliania  R.  Co.  T.  Commereial 
Sat.  Bank.  128  U.  8.  727  (81:  287);  MartkaU 
T.  BubbaTd.mV.  8.  416(29:  919);  Montelair 
Hop.  v.  Dana,  107  U.  8.  162  (27;  486);  Griggi 
T.  Bnuton,  104  V.  8.  558  (26:  U40);  Bow4''teh 
Boston,  101  tr.  8.  16  (35:  980);  Andt  ton 
Qmnty  T.  Seal,  118  TJ.  8.  227, 841  (28: 96e,971X 

Mr.  Justice  H»rl»n  delivered  the  optiiiOD 
of  the  court: 

Id  the  ye&r  1867  the  Connecticut  Mutual 
Life  Insurance  Company  issued  three  policies 
of  instirance  upon  the  life  of  Matthias  E11i% 
numbered  respectively  66,428.  68,429  and 
88,430,  the  first  two  beinir  for  $10,000  each, 
and  the  last  for  $5,000.  £&ch  policy  was  pay- 
able to  the  executors,  administrators  and  as- 
signs of  the  assured,  upon  proof  of  his  death. 

On  the  10th  of  May.  1877,  the  assured,  la 
writing,  transferred  and  assigued  these  policies, 
and  aU  profits,  dividends,  nonforfeiture  poh- 
cies,  money  or  other  property  that  might  arise 
from  or  be  paid  for  or  on  account  of  them,  to 
E.  Rollins  Morse,  in  trust,  to  pay  the  income, 
profits  or  proceeds  thereof  to  bis  two  daugh- 
ters, Helena  and  Marie.  This  assignment  was 
lodged  with  the  Insurance  company,  though  it 
does  not  dearly  appear  by  whom,  nor  when, 
excq^that  It  must  have  been  prior  to  March 

'  Ellls  filed,  Joly  8. 1878,  in  the  District  Court 
[60S]  of  the  United  Slates  for  the  District  of  Eeo- 
tucky,  his  petition  in  bankruptcy,  and,  having 
been  adjuaged  a  bankrupt,  bis  estate  waa 
transferred  ^ythe  register  to  Horace  W.  Batee, 
who  acted  as  aasigDee  until  Hay.  1882.  He 
WHS  succeeded  by  the  present  defendant  In 
error. 

The  schedules  In  bankruptcy  made  no  men- 
tion of  the  above  policies  of  Insurance. 

On  the  1st  day  of  March,  1879,  policy  68,480 
was  surrenderea  to  the  company  for  the  sum 
of  $1,(XM,  wUcIi  amount  waa  applied  in  pay- 
US  U.  S. 


ment  as  well  of  the  premiums  due  in  that  year 
on  policies  68,438  and  68,429  aa  of  future  pre- 
miums, in  cancellation  of  premium  note  or 
credit,  and  In  discharge  of  the  accrued  Interest 
on  that  note.  The  receipt  showing  the  details 
of  this  transaction  was  signed  by  Ellis,  and  by 
Morse  as  trustee. 

The  bankrupt  died  November  21, 1879,  and 
on  the  31st  of  December  in  the  same  year  the 
company  paid  to  his  administrator,  the  T^ain- 
tiff  in  error  (he  being  also  the  guardian  of  the 
children  of  the  assured),  tbe  sum  of  $0,390.48, 
the  proceeds  of  policy  68.428,  and  f258.21, 
the  balance  of  the  surrender  value  of  policy 
68j430. 

The  present  action  was  brought  Eleptember 
80, 1882,  by  the  assignee  in  tmnkruptcy  to  re- 
cover from  Ellis'  administrator  the  sums  so 
received  by  tbe  latter.  It  proceeds  upon  the 
ground  that  tbe  policies  constituted  part  of  the 
bankrupt's  estate,  and  passed  to  his  assignee. 
Tbe  declaration  allies  that  the  existence  of 
the  policies  was  concealed  and  withheld  from 
tbe  assignee,  and  remained  In  Ellis'  possession 
and  control  until  his  death,  when  they  were 
taken  pOEaessioo  of  by  the  defendant,  in  his 
capacity  as  administrator,  except  that  policy 
No.  68.480  had  been  surrendered  by  Ellis,  on 
or  about  March  2,  1879;  that  the  assignee  In 
bankruptcy  had  no  knowledge  or  information 
concerning  the  policies  until  snortly  before  the 
commencement  of  this  suit,  "the  same  being 
concealed  by  said  Ellis  in  his  lifetime,  and 
since  his  death  by  his  administrator;  and  that 
immediately  upon  being  informed  of  the  ex- 
istence of  said  property  be  demanded  the  same 
or  the  proceeds  thereof  from  the  defendant." 

The  answer  puts  In  issue  the  material  alle-  [609] 

Sations  of  the  declaration,  and  pleads  spedally 
lat  the  cause  of  action  did  not  accrue  to  the 
assignee,  nor  against  the  defendant  as  adminis- 
trator, within  two  years  befme  the  aning  out 
of  the  plaintiff's  writ. 

The  court  refused  to  grant  any  of  the  de- 
fendant's requests  for  instructions,  Including 
one  based  upon  the  Statute  of  Limitations,  and 
instructed  the  jury  that  the  plaintiff  was  enti- 
tled to  recover  the  two  sums  claimed  by  him, 
with  interest  on  each  from  tbe  date  of  the 
writ.  A  verdict  waa  thereupon  returned  In 
favor  of  tbe  plaintiff  for  the  sum  of  |U,B89.66, 
upon  which  judgment  was  rendered. 

It  Is  provided  by  section  6057  of  tbe-Revised 
Statutes  of  tbe  United  States  that  "no  suit, 
either  at  law  or  In  equl^,  shall  be  maintainable 
in  any  court  between  an  assignee  in  ban.kniptcy 
and  a  person  claiming  an  adverse  interest, 
touching  any  property  or  rights  ot  property 
transferable  to  qir  vested  In  stich  assignee,  un- 
less brought  within  two  years  from  the  time 
when  the  cause  of  action  accrued  for  or  against 
such  assignee.  And  this  provision  shall  not 
in  any  case  revive  a  right  of  action  barred  at 
the  time  when  an  assignee  is  apptrfnted."  14 
Stat.  618,  chap.  176,  %  8. 

The  conrt  below  was  asked  to  ndfrthat  tbe 
action  waa  barred  by  this  section,  "DDless  the  £0081 
defendant  fraudulently  concealed  from  Bates, 
the  first  assignee,  the  alleged  cause  of  action, 
and  that  mere  omission  on  the  part  of  the  de- 
fendant to  disclose  to  Bates,  tbe  assignee,  the 
facts,  would  not  amount  to  a  fraudulent  con- 
cealment." It  was  also  asked  to  rule  that  mera 
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ignorance  upon  the  part  of  the  assignee  of  the 
cause  of  actioD  would  Dot  take  the  case  oat  of 
the  Statute  of  Limltatioiu.  If  tbeae  iastnic- 
tions,  or  cither  of  them,  ought  to  have  been 
^Ten,  the  judgment  must  be  reversed. 

The  first  quesiioQ  to  be  examioed  is  whether 
this  ts  a  stut  "between  au  assiguee  in  bank- 
ruptcy and  a  person  claiming  an  adverse  inier- 
est."  It  is  contended  that  sccliou  S057  has  no 
application  to  a  auit  against  a  bankrupt,  and, 
consequently,  none  to  a  suit  against  bis  admio- 
istrator,  who  takes  no  greater  right  in  property 
trauaferable  to  or  vested  in  the  assignee  than 
the  bankrupt  had  at  his  death.  Without  stop- 
ping to  examine  the  authorities  beuring  upon 
this  proposition,  it  is  clear  that  the  rule  con- 
teniud  for  ought  not  to  control  the  present 
case.  Hore tbanayearprlortotbebankruptcy 
of  BH^  be  bad,  by  written  assi^ment,  trans- 
ferred these  policies  to  Morse,  in  trust  to  pay 
the  income,  profits  or  proceeds  thereof  to  the 
two  infant  dauetiters  of  the  assured.  That 
instrument  was  delivered  to  the  insurance  com- 
pany many  months  before  Uie  death  of  the  aa- 
•urea.  This  la  manifest  from  the  receipt  taken 
by  the  company  on  the  first  of  Harcn,  1879, 
and  which  was  signed  by  the  aasured  and  by 
Morse,  ^  trustee.  The  company  must  have 
been  aware  at  that  time  of  the  assignment. 
As  it  does  not  appear  on  what  day  the  written 
transfer  to  Morse,  for  the  benefit  of  the  daugh- 
ters of  the  assured  was  delivered  to  the  com- 
pany, it  may  be  argued  that  there  is  an  entire 
absence  of  proof  showing  that  Ellis  had  parted 
with  bis  interest  in  the  policies  prior  lo  hts 
bankruptcy.  Still,  the  daughters  of  theassured 
must  be  held  as  claiming  an  interest  in  the 
policies  adverse  to  the  assignee  in  bankruptcy, 
at  lenst  from  the  time  the  written  transfer  to 
Morse,  as  their  trustee,  was  lodged  with  the 
insurance  company.  That  muat  haveoccurred 
as  early  as  March  1,  1879,  more  than  three 
yei<ra  prior  to  the  commencement  of  this 
suit. 

This  coDclusioD  is  not  at  all  affected  by  the 
fact  that  Morse  had  no  recoUecUtm,  when  he 
testified  in  this  case,  of  ever  having  had  in  his 
posaeasion  the  written  transfer  to  blm  of  May 
10,  1877.  His  want  of  recollection  cannot  out- 
weigh the  fact  that  on  the  first  of  March,  1879, 
as  trustee  for  the  daughters  of  Ellis,  be  co-oper- 
ated with  the  latter  in  surrendering  policy 
68,430,  and  in  applying  the  amount  allowed 
on  account  of  sucn  surrender  to  the  payment, 
among  other  things,  of  the  premiums  due  and 
to  become  due  on  the  other  two  policies.  It  is 
hardly  to  be  supposed  that  he  would  have  as- 
sumed to  act  as  trustee,  In  matters  of  auch  im- 
portance, without  knowing  by  whom,  and  for 
whose  benefltf  be  vaa  made  such  trustee.  Bo- 
lides, Uie  rights  of  the  daughters  under  the 
•bore  written  trusfo-  did  not  depend  upon 
his  formal  acceptance  of  the  trust  Impoeed 
upon  him.  Thaw  rights  would  have  been  pro- 
tected by  a  court  of  equi^,  even  if  be  nul 
declined  to  act  as  trustee. 

Nor  is  it  a  material  circumstance  that  Morse, 
after  the  death  of  Ellis,  stated,  in  bis  letter  to 
the  insurance  company  of  December  29,  1879, 
that  he  could  not  "find"  any  assignment  of 
poltdes  68,429  and  68,430,  and  did  not  claim 
any  intensl  In  them.  Ndther  bis  inabilitj  to 
find  theaadgnment  under  which  he  had  mAti 


nor  his  disclaimer  of  an  interest  In  the  policiea, 
could  affect  the  rights  of  Ellis'  daughten. 
Further,  it  is  quite  manifest  that  this  letter  was 
written  merely  to  facilitate  the  coUcctiun  ct 
the  proceeds  of  the  policies  by  the  admiuistra- 
tor,  who  was  also  the  guardian  of  the  infant 
children  of  the  assured.  Although  the  present 
suit  is  a<faiu8t  the  administrator,  the  latter,  in 
respect  to  the  policies  in  question,  really  repre- 
senu  his  wards,  to  whom,  so  far  as  we  can  sea 
from  the  present  record,  be  must  account  for 
the  moneys  collected  from  the  insurance  com- 
pany. 

For  the  reasons  stated,  we  are  of  opinion 
that  within  the  meaning  of  section  6057  this  is 
a  suit  between  the  assignee  in  bankruptcy  and 
one  claiming  an  adverse  interest.  Itia  there- 
fore barrea  by  limltaUon,  unless  it  can  be 
brought  within  the  rule  announced  in  Aa'tty  r. 
Gioter,  88  U.  8.  21  Wall.  342,  849  [22:  686,638], 
In  that  cose,  the  court,  construing  section 
5057,  said:  "We  hold  that  when  there  has  been  [610] 
no  negligence  or  laches  on  tbc  part  of  a  plain- 
tiff in  (wming  to  the  knowledge  of  the  fraud 
which  is  the  foundation  of  the  suit,  and  when 
the  fraud  has  beeu  concealed,  or  Is  of  such 
character  as  to  conceal  itself,  the  Statute  does 
not  begin  to  run  until  the  fraud  is  discovered 
by,  or  becomes  known  to,  tlic  party  suing,  or 
those  in  privity  with  him."  Seealso  RotentluU 
V.  Waiker,  111  U.  S.  186  [28:  8851;  2Va«r  t. 
OUtB$,  115  U.  8.  526  [29:  4*1]. 

The  ^und  upon  which  the  plaintiff  claims 
exemption  from  the  limitation  of  two  years  is 
that  the  schedules  in  bankruptcy  omitted  all 
mention  of  the  policies  io  question,  and  that 
the  fact  that  the  policies  existed  was  "concealed 
and  withheld"  by  the  bankrupt  in  his  lifetime^ 
and,  since  his  death,  by  bis  administrator. 

If  it  be  assumed  that  Ellis  had  not,  prior  to 
bis  bankruptcy,  delivered  the  assignment  of 
May  10,  1877,  and  that  his  interests  and  rights 
in  these  policies  were  transferable  to  his  as- 
signee, the  mere  fact  that  he  omitted  any  men- 
tion of  the  policies  in  bis  schedules  in  bank- 
ruptcy, and  that  neither  he  nor  his  administra- 
tor cave  information  of  them  to  the  assignee, 
would  not  establish  fraud  within  the  meaning 
of  the  rule  announced  in  Bails;/  v,  Gtoter. 
The  omission  from  the  schedules  of  any  refer- 
ence to  the  policies,  and  the  failure  to  call  the 
attention  of  the  assignee  to  them,  mav  have 
been  caused  by  an  honest  belief,  upon  the  part 
of  Ellis,  that  they  belonged  to  his  children,  or 
were  not  such  property  as  the  law  required  to 
be  surrendered  to  the  assignee;  and,  therefon, 
he  lodged  the  assignment  to  Motae— poesIUj 
after  his  bankruptcy— with  the  insurance  com- 
pany. Be  this  as  it  may,  the  bankrupt's  chil- 
dren are  to  be  regarded  as  asserting  an  interest 
in  the  policies,  at  least  ftom  March  1, 18?t» 
when  the  receipt  of  that  date  was  executed. 
Fraud  is  not  imputable  to  tfaem,  nor  to  the 
guardian,  simply  because  neither  tbey  nor  be 
Informed  the  aasigDee  In  bankruptcy  of  their 
claims.  Their  silence,  when  tbey  were  not 
under  any  legal  obligation  to  speak,  and  when 
they  were  unaware  of  any  claim  being  asserted 
by  the  assignee,  did  not  amount  to  conceal- 
ment. They  did  nothing  to  prevent  him  from  . 
obUlning  full  information  In  reference  to  the  I***! 
assets  of  the  bankrupu  The  fecord  dlsfloeee 
no  drcumMtttce  tending  to  ^ve  that  they 
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■ought  to  keep  their  claim  fnmi  the  knowledge 
of  ibe  assignee . 

Od  the  coDirary,  It  appears  In  proof  that 
Bates,  the  first  assignee,  was  well  acquainted 
with  Ellis,  and  knew  that,  for  many  years  prior 
to  the  bankruptcy,  he  had  carried  a  forge 
amount  of  insurance  npon  bis  life.  It  Is  true 
be  says  that  be  got  tbe  impression  from  con- 
versation with  Ellis  that  many  of  those  policies 
had  lapsed  because  of  the  Istter's  inability  to 
fwy  tbe  premiums.  But  be  admitted  that  about 
tbe  time  of  tbe  baokruptc;f  be  "learned  indi- 
rectlr  that  an  assifmmentof  some  policy  or  poli- 
cies bad  bern  made  to  E.  Rollins  Morse  of  Bos- 
ton." He  stated  tbathisunderstandlng  with  said 
Ellis  was,  "after  learning  of  tbe  assignment  to 
£.  Itollios  Morse,  tbat  such  policy  or  policies 
bad  wime  time  previously  passed  from  bis 
control  and  were  not  a  part  of  bis  aisets  in 
bankruptcy,  that  from  sucb  information  as  be, 
witness,  received,  be  concluded  there  was 
value  to  tbe  creditors  in  such  policy  or  pu..- 
cics."  He  noted  upon  this  belief  as  to  the 
siiiiiiiioii,  and  forebore  to  make  such  inquiries 
HS  due  dilitcsnce  required.  He  did  not  cease 
to  Iic  a.'^^ee  until  May,  1882,  nearly  fonr 
yean  after  bis  appolnttDent,  and  more  tbu 
tbn-e  years  after  toe  written  transfer  to  Horse, 
iu  (rust  for  Ellis'  daughters,  bad  been  lodged 
with  tlie  insurance  company.  If  be  did  not 
know  of  sucb  transfer,  be  could  easily  have 
ascertained  what  policies  upon  tbe  life  of  tbe 
assured  were  In  force  at  the  time  of  tbe  ad- 

Sdicatlon  in  hankniptcy.  It  Is  fundamental, 
tbe  rule  announced  in  Bailef/  v.  Olover,  tbat 
there  must  not  be  negligence  or  laches  upon 
tbe  part  of  tbe  assignee  in  bankruptcy  in 
coming  to  the  knowledge  of  the  fraud  wbich 
is  tbe  foundation  of  his  suit,  and  which  is  relied 
upon  to  defeat  the  limitation  of  two  years.  A. 
rigid  enforcement  of  tbat  condition  is  essential 
to  meet  tbe  object  of  the  Statute  of  Limitations. 
That  object  was  to  secure  a  prompt  drtermi- 
nation  of  all  question^  arising  in  bankruptcy 
proceedings  and  a  speedy  distribution  of  the 
assets  of  bankrupts  among  their  creditors. 
A  critical  ezaminalion  of  tbe  evidence  leaves 
DO  room  to  doubt  tbat,  apart  from  any  question 
M  to  concealment  upon  the  part  of  thebanknipt 
or  of  his  administrator,  tbe  assignee  did  not 
show  such  diligence  as  entitles  bim  to  exemp- 
tion from  the  limitation  of  two  years  prescribed 
by  tbe  Statute.  The  court  below  would  not 
have  erred  if  it  bad  given  a  peremptory  instruc- 
tion to  find  for  the  defendant  upon  tbe  issue  as 
to  limltatlcm. 

The  case  presents  another  gaestJoD  raised  by 
the  defendant's  requests  for  instructions, 
namely,  whether.  In  view  of  tbe  peculiar  nature 
of  contracts  of  life  insurance,  any  interest 
wbich  the  bankrupt  bad  in  tb^  policies — as- 
suming that  be  bad  not,  at  tbe  time  of  his 
bankruptcy,  eflectlrely  tranaferred  them  for 
the  benefit  of  his  daughters— passed  to  bis 
assignee.  The  defendant  contended  in  tbe 
court  below,  and  contends  here,  for  tiie  negative 
of  this  proposition,  and  insists  tbat  if  any  in- 
lerest  passed  to  tbe  assignee,  it  was  only  such 
as  was  represented  by  tbe  cash  value  of  tbe 
policies  at  the  time  of  tbe  bankruptcy.  We 
00  not  find  it  necessary  to  consider  these  ques- 
Uoos.  as  what  has  been  lald  will  probably  re>  I 
Its  II.  g. 


suit  In  a  disposition  of  the  wnoie  case  under 
the  Isnie  as  to  the  Statute  of  Limitations. 

Tks  judgment  U  retmed,  and  the  cauee  re- 
manded, with  direetiena  to  grant  a  nev>  Malt 
andforfwrUierproeeedinge  ootuieleiU  with  tki§ 
opinion 


WILLIAM  W.  CLEARY.  Assignee  In  Bank-  1612] 
ntptcy  of  Maithzas  Ellm,  iHiff.in  Err., 

V. 

THE  ELU8  FOUNDRY  COMPANY. 
(See  8.  a  Beporter^  ed.  VO^Li 

Jj^ynanee  on  vrit  error— mUt  bg  amSgnee  im 
Mnknpteg,  lehen  barred  by  BtaMe  ef  Limtt- 
atioTia. 

1.  Whereplolotur  alone  i>ro8ecut«a  a wrltof  error, 
theludgment  will  t>e  afltrmed  If  no  error  was  com* 
ml  tied  to  bis  invjudloe.  Althougn  the  court  below 
erred  in  direotlDff  •  verdiot  for  plaintiff,  hf  rea- 
son of  tbe  claim  tiavinc  been  baned  br  the  Stafr* 
nte  ot  Lfmtfaitlons,  yet  the  Judirment  will  not  tM 
revetsed  If  the  defendant  ha*  not  prosaauted  a 
writ  of  error. 

9.  Where  a  bankmpt,  at  the  fiUnf  of  his  petitloa 
to  bankniptor.  has  a  poUor  <tf  tnsnranoe  on  his 
life,  and  afterwards  tmigm  thesameasiecurltr 
fora  debt;  and  after  the  death  of  the  bankrupt, 
the  creditor  reoetvas  from  tbe  proceeds  of  such 
potior  the  moD^  owing  him,  and  the  asslsnee  In 
bankruptcy  afterwards  sues  tbe  creditor  to  re* 
cover  beck  tbe  mooeTS  thus  received.— such  suit 
toa  Bulttietween  the  aedirnee  and  a  person  claim- 
ing an  adverse  interest,  and  is  barred  bj  tbe  two 
rears*  Umltatlon  prescribed  In  asodon  tMHT,  V.  8. 
Bar.  Stat 

pro,  TO.] 

Argued  Dee.  IS,  1889.     Decided  Jan.  ff.  3m. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Massachusetts  to 

review  a  judgment  in  favor  of  plaintiff  for  the 
cssh  surrender  value  of  a  policy  of  Insurance 
at  tbe  dale  of  filing  tbe  petition  in  bankruptcy. 

Tbe  action  was  brought  by  tbe  assignee  in 
bankruptcT  of  Ellis  to  recover  the  amount  of 
a  policy  of  insurance  which  the  bankrupt  held 
on  his  life  st  the  time  of  the  commencement  of 
the  proceedings  in  bankruptcy  and  which  he 
afterwards  assigned  to  tbe  Ellu  Foundry  Com- 
pany as  collateral  security  for  the  payment  of 
a  debt  due  to  it  from  Ellb.  After  tbe  death  of 
Ellis,  tbe  Fo>indry  Company  received  out  of 
tbe  proceeds  of  this  policy,  collected  by  tbe  ad-  ■ 
minbtrator  of  Ellis,  tbe  amount  which  ElU^  at 
his  death,  owed  tbat  corporatlmi.  Tbe  Com- 
pany, in  its  answer,  besides  a  general  denial, 

E leaded,  in  bar  of  tbe  action,  the  Statute  of 
limitations  of  two  years.  Tbe  petition  in 
bankruptcy  was  filed  July  8,  1878;  tbe  Com- 
pany received  ibe  moneys  Dec.  81,  1879;  this 
action  was  brought  Bept  80. 1888.  Tbe  plain* 
tiff  in  the  action,  the  assignee  In  bankruptcy, 
was  the  only  party  who  prosecuted  a  writ  of 
error.  The'  defendantdia  not  prosecute  a  writ 
of  error.  This  court  affirmed  Uie  judgment,  aa 
no  error  was  committed  to  the  prejudice  of  the 
plaintiff  and  as  tbe  defendant  did  not  prosecute 
a  writ  of  error,  sltbougb  the  action  was  barred 
by  limitation,  as  alleged  by  the  defendant. 
Tbe  further  facts  are  stated  In  the  o|^on. 

47S 
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Measrt.  Nathan  Moneaiid  E.  M.  Johnaon, 

for  plaiDtiff  in  error: 

The  poHc^  of  toBuraDce  was  ao  asBigntible 
choae  in  action,  and  had  a  market  value. 

iWmer  ?.  Jf«rnU,  6  Cuab.  282:  St.  Joltn  r. 
American  Mut.  L.  In$.  Co.  18  N.  T.  81;  An- 
thraeittlnt.  Ca.  t.  Soars.  109  Mass.  888. 

When  a  polkr  holder  has  been  adjudged 
bsnfcmpt,  the  poUcv  becomes  abaolutely  vested 
In  the  aBsifiCDee,  ana  be  bas  like  remediea  to  re- 
cover the  same  aa  the  bankrupt  would  have  if 
be  had  oot  been  adjudged  a  bankrupt.  He 
bas,  in  addUfon,  the  light  toset  aside  a  fraudu- 
lent transfer  of  the  policy. 

VetUrUin  v.  Barnet,  124  IT.  8.  169  (31:400); 
Be  Newland,  7  Ben.  68;  Wett  v.  Reid,  2  Hare, 
249;  BunyononLife  Assur.  2ded.  2\\;BTigham 
V.  Home  L.  Int.  Co.  181  Mass.  819. 

An  assignment  of  a  policy  to  a  creditor,  made 
by  a  party  having  a  right  to  assign,  carries  the 
entire  poucy  and  the  nght  to  recover  from  the 
company  for  the  whole  amount  due  thereon. 

Burroug/tg  v.  State  Mut  X.  At»vr.  Co.  97 
Uass.  859;  Baile}/  v.  iVirw  England  Mut.  X.  Int. 
Co.  114  Mass.  177. 

Mr.  ioahutk  D.Ball,  for  defendant  in  error: 

It  is  only  in  cases  where  the  facts  are  clear 
and  not  in  dispute,  and  there  is  substantially 
nothing  in  dispute  to  go  to  the  jury,  that  the 
court  will  Interpose  and  direct  a  veraict. 

Riefiardton  v.  Botion,  60  U.  8.  19  How.  263 
(15:639);  Uiekman  v.  Jontt.  76  U.  8.  9  Wall. 
197.  201  (19:  551,  553);  Bevantv.  U.  8.  80  U.  8. 
13  Wall.  57  (20:531);  KlHn  v.  ButteU,  86  U.  8. 
19  Wall.  433  (32: 116);  Mouhr  T.  American  X. 
Jnt.  Co.  101  V.  a.  708  (25: 1077);  Manehetter  t. 
Srietton,  105  V.  8. 847  (26: 1098):  l^anix  Mut. 
L.  Int.  Co.  V.  Dotter,  106  U.  8.  80(87: 65);  Con- 
necticut Mut.  L.  Int.  Co.  T.  Lathrop,  111  U.  8. 
612  (28:636);  Orleant  v.  Piatt,  99  U.  8.  676 
(25:  404):  Bandall  v.  Baltimore  dt  0.  R.  Co.  109 
U.  8.  478  (27: 1008);  Central  Hat.  Bank  t. 
Boyal  int.  Co.  108  U.  8.  788  (26: 458);  SehofiOd 
T.  Uieago,  M.  d  St,  P.  B.  Co.  114  U.  8.  616 
(29: 324). 

The  Statute  of  Umllatlons  applies,  not  only 
to  suits  to  recover  property  belonging  to  the 
banknipt  or  conveyed  in  fraud,  but  also  to  ac> 
tions  to  recover  money  or  debts  owing  to  the 
bankrupt. 

Jenkint  v.  Tnttmationat  Bank,  106  U.  8.  S71 
(27^304);  Bailey  v.  Glover,  88  U.  8.  21  Wall. 
848(22:638);  Oiford  v.  Helmg.  98  U.  8.  253 
(25: 5U);  Witner  v.  Broum,  122  U.  8.  214(80:- 
■  1205). 

Merc  failure  to  discover  the  cause  of  action, 
where  there  is  do  element  of  concealment,  does 
not  take  the  case  out  of  the  Statute. 

Norton  y.  De  La  Viltebewie,  18  Nat.  Bankr. 
Beg.  804. 

u  he  had  the  means  of  discovering  the  fact, 
bis  want  of  knowledge  is  to  be  attributed  to  his 
own  want  of  vigilance,  and  not  to  concealment 
by  others. 

Nudd  V.  HanMin,  8  Allen,  138;  CoU  v.  Me- 
Olathry,  9  Ma.  181;  MoKovm  v.  Whitmore,  81 
Me.  448;  Bovte  v.  Southard,  88  Me.  404;  Tanqj 
T.  Oothran,  88  Fed.  Rep.  687. 

rami  JurtieeJULje\M,n  delivered  the  opinion 

of  the  court: 

Tbe  statement  of  facts  made  in  Avery  v, 
Cleary  [ante,^  468],  just  decided.ia,in  tbe  main. 


applicable  to  the  present  ctee.   Tbe  additional 
facts  necessary  to  be  stated  arc  these: 

On  the  21st  of  May,  1879,  Ellis  made  a  writ 
ten  assignment  to  tbe  Ellis  Foundry  Company, 
a  Massachusetts  corporalion,  of  policy  6l:(,439, 
and  all  hia  rights  under  it,  with  all  moneys 
myable  or  which  might  be  payable  thereon. 
That  corporation,  at  the  same  time,  gave  a 
writing  to  Ellis  showing  that  it  received  tbe 
above  policy  as  collateral  security  for  tbe  pay- 
ment of  a  debt  due  to  it  from  Ellis  of  |S,540.14 
within  one  year  from  March  1,  1879,  with  is- 
terest,  and  of  all  other  sums  of  money  that  he 
might  owe  that  Company  within  four  yean 
thereafter.  Out  of  the  proceeds  of  this  policy 
collected  by  Avery  as  administrator  of  Ellis, 
the  Foundry  Company  received,  December  31, 
1879,  the  sum  of  $6,901.64,  the  amount  which 
Ellis,  at  his  death,  owed  that  corporation. 

The  present  action  was  brought  8eptember 
80, 1882,  to  recover  from  the  Company  the  en- 
tire amount  received  by  it  on  policy  68,429.  It 
proceeds  upon  the  same  grounds  subatantialty 
as  those  set  forth  in  the  other  suit.  The  de- 
fendant denied  that  it  had  collected  such  pro- 
ceeds, and,  besides  controverting  the  material 
allegations  of  thedeclaration,  pleadM  in  bar  of 
theactiontbeStatuteof  LimilatioDsof  two  years. 

At  the  close  of  tbe  evidence  it  claimed  the 
right  to  go  to  the  jury,  and  presented  certain 
prayers  for  iostructioDS  which  the  court  de- 
clined to  give.  This  claim  was  denied,  and 
the  court  ruled,  as  matter  of  law,  that  upon 
the  evidence  tbe  plaintiff  was  entitled  to  re- 
rover  from  the  defendant  only  tbe  amount  the 
insurance  company  would  have  paid  the  as- 
signee in  bankruptcy  as  the  casii  surrender 
value  of  the  policy  at  the  date  of  tbe  filing  of 
the  petition  in  bankruptcy,  namely,  July  8, 
1878.  It  being  agreed  that  such  value  was 
$1,200,  the  jury  weie  instructed  to  return  a 
veidictin  favor  of  the  plaintiff  for  that  amount, 
with  interest  from  December  81,  1879.  thedate  [614] 
of  the  p^ment  by  Ellif'  administrator  to  the 
defeudantof  the  sum  of  $5,901.64.  To  that  in- 
struction tbe  plaintiff  excepted,  but  did  not 
present  any  prayers  for  instructions.  A  ver- 
dict was  returned  in  conformity  with  the  di- 
rection of  tbe  court,  and  judgment  was  entered 
thereon. 

For  the  reasons  given  in  the  opinion  in  Atery 
V.  Cleary,  the  peremptory  inslniction  to  tbe  jury 
to  find  a  verdict  in  favor  of  the  plaintiff  for  tbe 
surrender  value  of  policy  68,429  wasen-oneoua. 
Bui  as  tbe  defendant  did  not  prosecute  a  writ 
of  error,  the  judgment  below  must  be  affirmed 
upon  the  ground  that  no  error  was  committed 
to  the  prejudice  of  the  plaintiff.  His  action 
was  harrea  by  limitation;  for,  there  can  be  no 
doubt  that  this  suit  is  between  the  assignee  ud 
a  corporation  claiming  an  adverse  interest. 

Judgnmie^fmud. 


THE  L0UI8TILLE  AKD  NASHVILLS  [6091 
RAILROAD  COMPANY,  F^.  in  Err., 

LUCINDA  WANGEUN. 

(See  8.  C  Reports *s  ecLdW-eOBL) 

Removal  of  caute  from  ttate  to  federal  court- 
joint  action  ^  tre^u  —eenihtion  of  ease  at 

188  U.  8. 
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time  of  Ttmowil—iretpam  bg  twoearporatumg 
—  matter  affecting  Mtf  merits — fraxiduUni 
joinderqf  drf<ndant». 

L  An  action  brought  In  *  ctate  court  agaiagt  two 
Jointly  for  a  tort  cannot  be  removed  by  olUierof 
them  Into  the  circuit  court  of  the  Dntted  Btat«B, 
under  the  Act  of  Marcb  8, 187B,  chap.  IflT,  1 1,  up- 
on the  grouod  of  aaepanble  oontroveray  between 
tbe  plalntlir  and  himself,  althouslittiedsfMdants 
have  pleaded  sarerallr.  and  the  plaintiff  miirbt 
have  broucbt  the  actioD  acabut  either  alone. 

&  Tbe  question  whether  there  to  a  separable  oon- 
troTer&y  which  will  warrant  a  remoral  to  to  be 
determined  by  tbe  oondltton  of  the  record  In  the 
state  court  at  tbe  time  of  the  flllns  of  the  petition 
for  removal,  indepondentlr  of  the  allegations  in 
that  petition  or  in  the  affidavit  of  the  petitioner, 
unless  tbe  petitioner  both  allefree  and  proves  that 
tbe  defendantr were  wroDgfullr  made  Joint  de- 
f endanta  for  the  pnrpoae  of  prerentliv  a  removal 
Into  tbe  federal  oonrt 

C  A  declaration  which  obareres  two  corporations 
with  baTinff  Jointly  trespassed  on  plaintiff's  land, 
doesnot  show  aseparable  controveny  between 
Idalntlff  sDd  eltlM  deftadanU 

C  That  onecorporatloo  to  the  ODlyreal  defendant 
because  the  other  defendant  was  not  In  existence 
at  the  time  of  tbe  trespass  oomplalned  of,  ia  a 
matter  affecting  the  merits  of  the  case  and  not 
the  Juriadlctton,  ud  cannot  be  tried  on  the  petl- 
tton  to  remove. 

XathtacaBe.lt  was  not  alleged  In  the  petition  for 
removal,  or  offered  to  be  proved,  that  one  of  the 
defendants  was  f  raudulentlf  joined  for  the  pur- 
pose of  depriving  the  other  ditfendant  of  the 
Mgbt  to  remove  the  case. 

[No.  169J 

SuimiUed  Dm.  19, 1889.    DeelOed  Jan.  8, 1890. 

rl  ERROR  to  the  Circuit  Court  of  the  TJoited 
States  for  tbe  Soatbfini  District  of  Illinoia 
to  levieira  jtidgmeDt  TeouuidloK  this  cause  to 
tbe  state  conrt.  Affirmed. 

The  origiDBl  aciioo  was  trespass,  brouj;ht  in 
«  state  court  of  Illiaofs  agaiuBt  a  cnrporalfon 
of  Kentucky  and  a  corporation  of  Tllioois,  for 
breflkiup  into  and  enteriDg  plaintiff's  close  and 
teariDK  up  and  taking  away  a  railroad  switch. 
Ttw  case  was  lemoTOd  into  the  circuit  court 
of  tbe  United  States  upon  tbe  petition  of  tbe 
Kentucky  corporation  on  tbeground  that  there 
iraa  a  separate  controversy  Ixtween  It  and  tbe 
plaintiff  which  could  be  fully  determined  be- 
tween them.  Tbe  petition  of  removal  also  al- 
leged that  thfe  Illinois  corporation  was  not  in> 
corporated  at  tbe  time  of  tbe  Sieged  trespass, 
that  tbe  railroad  was  sold  under  a  mortgage  fore- 
tiosure  and  conveyed  by  the  purchasers  to  that 
fiOTiK»Uion  and  was  since  occupied  by  the  Ken- 
tucky corpontion  under  «  Irase  from  tbe  re- 
ceiver. 

Statement  bv  Mr  JvttiM  Orairi 

Tbe  original  action  was  trespass,  brought 
In  a  court  of  tbe  State  of  Illinois  on  May  10, 
18*^,  by  Lucinda  Wangelio,  a  citizen  of  Illi- 
nois, against  the  Louisville  and  Nashville  Rail- 
road Company,  a  corpMation  of  Kentucky, 
•nd  tbe  SoutheaM  and  St.  Louis  Railway 
Company,  a  corporation  of  BUnois,  for  break 
faig  and  entering  her  close,  and  tearing  up  and 
carrying  away  a  railroad  switch,  and  thereby 
deaUoyTng  the  connection  between  a  coal  mine 
of  tbe  plaintiff  and  tbe  St.  Louis  and  Sou|^ 
CMteni  Bailw^Tt  ml  injuring  Uw  Talne  of 
Its  II.  & 


tbe  mine,  to  her  damage  in  tbe  sum  of  $6,000. 
Tbe  defendant  corporations  after  being  duly 
served  with  process  severally  pleaded  not 
guilty. 

Tbe  case  was  removed  into  tbe  circuit  court 
of  the  United  States  upon  a  petition  of  the 
Louisville  and  Nashville  Railroad  Company, 
alleging  that  there  was  a  separate  controversy 
between  it  and  tbe  plaintiff,  which  could  be  [SOOJ 
fully  determined  between  them ;  and  specifically 
alleging  that  tbe  SL  Louis  and  Southeastern 
Railway  Company,  an  Illinois  cor)iotutii>o, 
built  and  owned  the  railway  and  the  switch 
mentioned  in  the  declaration  in  1870,  iind  op- 
erated the  railway  until  November  1, 1874: 
that  thenceforth  Uiat  railway  was  held  and 
operated  by  a  receiver  appointed  in'  a  suit  lo 
foreclose  a  mortgage  from  that  company  until 
January  1.  1H80;  then  by  the  Nashville,  Chat- 
tauoogaand  St.  Louis  Railway  Coniiiany  under 
a  lease  from  such  receiver  until  .^lay  1,  Ibtii), 
and  by  the  Louisville  and  Nashville  Railroad 
Company  under  an  assignment  of  that  leitse 
until  Januaiy  27,  1881;  and  on  November  16. 
1880,  was  sold  under  a  decree  of  forectosuru  to 
purchasers  for  the  Southeast  and  St.  Louis 
Railway  Company,  and  by  such  purchasers 
conveyed  on  January  27,  1881.  to  that  com- 
pany; that  the  Southeast  and  St.  Louis  Railway 
Company  was  incorporated  tinder  tbe  Law  of 
Illinois  on  November  12, 1880,  and  not  before; 
that  tbe  auppoaed  trespasses  alleged  in  tbe  decla- 
ration were  committed,  if  st  all,  lu  Au!niat,lsn!}; 
that  at  that  time  "the  defendant,  tlie  South- 
east and  St.  I^uis  Railway  Compniiy,  had  no 
corporate  or  legal  existence,  and  no  exieteiu  c 
in  fact,  had  no  stockholders,  officers,  ageutji, 
employM  or  servaola.  and  bad  taken  no  steps 
whatever  to  become  a  corporation,  and  was 
not  in  any  way  acting  as  a  corporation  or  other 
wise;"  that  that  company  never  came  into  pos- 
session of  that  railway  unliljanuary  27,  1881, 
when  it  entered  into  a  contract  with  the  Louis- 
ville and  Nashville  Railroad  Company,  under 
which  this  Company  bad  rince  operated  that 
railway;  and  that  at  the  time  of  tbe  supposed 
trespasses  this  Company  was  In  the  sole  and 
exclusive  possession  of  that  railway,  opc^rating 
it  under  the  aforesaid  assignment  of  lease. 

Annexed  to  the  pelitloo  for  removal  was  an 
affidavit  of  the  vice-president  of  tbe  LouiaviUe 
and  Nashville  Railroad  Company  to  tbe  tniUi 
of  its  allegations. 

In  tbe  circuit  court  of  the  United  States,  the 
Louisville  and  Nashville  Railroad  Company, 
by  leave  of  tbe  court,  filed  additional  pleas,  set- 
ting up.  among  other  things,  tbe  matters  al- 
leged in  the  peulioD  for  removal. 

Upon  a  motion  of  the  plaintiff  to  remand  the  (601] 
cause  to  tbe  state  court  "  for  reasons  apparent 
upon  the  face  of  the  rectml,"  the  court  on 
April  7,  1886,  ordered  it  to  be  remanded;  and 
on  April  9,  1888,  the  LouiavUle  and  Nashville 
Railroad  Company  sued  out  this  writ  of  error. 

Mr.  J.  M.  Ha,mill.  for  plaintiff  in  error: 
Tbe  Joinder  by  plaintiffs  in  a  state  court  of 
defendants,  citizens  of  the  same  State,  who  have 
no  interest  in  the  controversy  and  whose  rela- 
tion to  the  suit  appears  from  tbe  record,  will 
not  deprive  the  defendants  in  interest,  citireoi 
of  another  Slate,  of  tbe  right  to  ronove  the 
I  cause  to  the  federal  coiuta. 
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Woody.  DavU,  59 U.  8. 18How.  467(16:460); 
Carneal  t.  Bankt,  23  U.  S.  10  Wheat.  181 
(6:297);  BrofOM  T.  ^rode,  9  U.  S.  5  Crnncfa. 
803  (3:10d),  Boou  t.  OkiUt,  88  0.  S.  8  Pet.  S82 

(8:1034). 

The  coivts  of  theUoited  States  will  not  con- 
lider  aoy  others  as  parties  to  the  suit  than  the 
persons  Detweeo  whom  the  litigation  before 
them  exists. 

Meyuttv.  Biand,  4817.  3. 2How.  9(11:169). 

This  court  will  not  suffer  its  jurisdiction  to 
be  ousted  the  mere  joinder  or  nonjoinder  of 
formal  parties. 

Wormtey  t.  Wormley,  21  IT.  S.  H  Wheat.  431 
(6HW1);  Walden  v.  Skinner.  101  U.  8.  089  (25: 
967);  Arapahoe  County  v.  Kansas  Poo.  R.  Go.  4 
Dill.  277-288;  Bemotal  Catet,  100  U.  8.  4S7 
(26:698);  Bacon  T.  Riu$.  106  U.  8.  99  (27:69). 

This  case  does  not  fait  witbio  the  rule  laid 
down  Id  Peper  v.  Fordyce,  119  U.  8.  469  (80:485): 
Thffrn  Wire  Hedge  Co.  v.  FutUr,  122  U.  S.  535 
(80:1235):  Plymouth  Oold  Min.  Co.  y.  Amador 
A  S.  Canal  Co.  118  V.  8.  264  (80:232);  Randv. 
Walker.  117  U.  8.  840  (29:907);  Thayer  y.  Life 
Asm.  of  America.  112  U.  S.  717  (28;864). 

It  caDDOt  be  claimed  that  a  defendant  who 
bad  DO  existeDce  at  the  time  the  right  of  action 
accrued  Is  aD  indispensable  party  to  a  suit. 

Lovinille  A  2i.  R.  Co.  v.  Ide,  114  U.  S.  53 
(89:63);  Piriey.  Toedt,  115  U.  8.  41  {29:831); 
StaHn  y.  Neu>  York  City,  115  U.  8.  248  (29: 
888);  ^ney.  Anderson,  117  U.  8.  276  (29:899). 

Mr.  Charles  W,  Thomaa  for  defendant 
la  error. 

Mr.  Justice  Qrm.y  delivered  the  opinion  of 
the  court: 

It  has  been  often  decided  that  an  action 
brought  in  a  state  court  against  two  jointly 
for  a  tart  cannot  be  removed  by  either  of  them 
Into  the  circuit  court  of  the  United  Stales,  un- 
der the  Act  of  March  8,  1875.  chap.  137,  §  2, 
apuo  the  ground  of  a  separable  controversy 
betxveen  the  plaintiff  and  himself,  although  the 
defendants  have  pleaded  severally,  and  the 
plainiiff  might  have  brought  the  action  against 
either  alone.  18  8tat.  471;  Pirie  v.  Ttfdt,  116 
U.  8.  41  [29:  381];  Sloane  v.  Andermn.  117  U. 
e.  275  [29:  899];  Plymouth  Gold  Min.  Go.  v. 
Amador  A  8.  Canal  Co.  US  U.  S.  S64  [80: 
882];  7%fm  Wira  Hedge  Go.  v.  Fuller,  123  U. 
8.  635  [30: 1235]. 

It  is  equally  well  settled  that  in  any  case  the 
question  whether  there  Is  a  separable  contro- 
versy which  will  warrant  a  removal  Is  to  be 
dete.mlned  by  the  condition  of  the  record  tn 
the  state  court  at  the  lime  of  the  filing  of  the 
petition  for  removal.  Independently  of  the  alle- 
gations in  that  petition  or  in  the  affidavit  of 
the  petitioner — unless  the  petitioner  both  Al- 
leges and  proves  that  .the  defendants  were 
wronefully  made  Joint  defendauts  for  the  pur- 
pose of  preventing  a  removal  into  the  federal 
court 

Id  I^ymouth  Oold  Min.  Go.  v.  Amador  A  8. 
Canal  Co.,  above  cited,  a  salt  by  a  canal  com- 
pany against  a  mining  corporation  and  its 
agents,  for  polluting  a  stream  of  water  belong- 
ing to  the  plaintiff,  was  held  to  have  been 
rightly  remanded  to  the  state  court  in  which  it 
had  been  commenced,  although  the  corpora- 
tion's petition  for  removal  alleged  that  it  was 
the  only  real  defendant,  and  that  the  other  dc> 
476 


fendants  were  nominal  [wrties  only,  and  were 
sued  for  the  purpose  of  preventing  the  corpo 
ration  from  removing  the  cause  Into  the  cir- 
cuit court  of  the  Uniicd  Statn.  Chief  JusUet 
Waite  In  delivering  judgment  said:  "It  is  po^ 
sible,  also,  that  the  company  may  be  guilty  and 
the  other  defendants  not  guilty;  but  the  plain- 
tiJDt  in  its  complaint  says  they  are  all  guilty, 
and  that  presents  the  cause  of  action  to  be 
tried.  Each  party  defends  for  himself,  but  un- 
til his  defense  is  made  out  the  case  stands 
against  him,  and  the  rtehts  of  all  must  be  gov- 
erned accordingly.  Under  these  circum- 
stances the  averments  in  the  petition,  that  the 
defendants  were  wrongfully  made  [parties]  to 
avoid  a  removal  can  be  of  no  avail  in  the  cir- 
cuit court  upon  a  motion  to  remand,  imlll  they 
are  proven;  and  that,  so  far  as  the  present  rec- 
ord  discloses,  wosnot  attempted.  Tbeuillrma- 
tive  of  this  issue  was  on  the  petllioniu^dcfend- 
ont.  That  corporation  was  the  moving  pnrty, 
aud  was  bound  to  make  out  its  case."  118  tJ. 
S.  270,  271  [80:  288,  234]. 

In  Little  v.  Oiles,  118  U.  S.  696  [30:  269], 
where  a  bill  in  equity  charged  the  defendants 
jointly  with  having  fraudulently  deprived  the 

Slaintiff  of  her  property,  Mr.  Jutiiee  Bradley, 
ellvering  the  epinion  of  the  court,  said  that 
one  of  the  defendants  "  could  not,  by  merely 
making  contrary  averments  in  his  petition  for 
removal,  and  setting  up  a  case  inconsistent 
with  the  allegations  of  toe  bill,  segregate  him- 
self from  the  other  defendants,  and  thus  en- 
title himself  to  remove  the  case  into  the  United 
Slates  court."  118  U.  S.  000,  601  [30:  270. 
271J. 

So  in  East  Tennessee,  Y.  A  O.  R.  Co.  v.  Oray- 
ton,  119  U.  8.  240,  244  [30:  882,  383J,  in  a  suit 
in  equity  against  two  corporations,  the  ques- 
tion was  wWber  tliere  was  a  sepai'able  con- 
troversy between  one  of  them  and  the  plaintifX 
which  would  warrant  a  removal  into  the  cir- 
cuit court  of  the  United  States;  and  it  was  said 
by  Chi^  Justice  Waite,  and  .adjudged  by  this  £603] 
court,  that  the  allegations  of  the  bill  must,  for 
the  purposes  of  that  inquiry,  be  taken  as  con- 
fessed. To  Uie  same  effect  is  6rucM  v.  Cor- 
bin  {ante,  p.  462],  just  decided. 

In  the  case  at  bar  the  declaration  charged 
two  corporations  with  having  jointly  tresparaed 
on  the  plaintiff's  land.  Wnetber  they  had 
done  so  or  not  was  a  question  to  be  decided  at 
the  trial;  and  it  la  not  contended,  and  could 
not  be,  in  the  face  of  the  decisions  already  cited, 
that  the  record  of  the  state  court,  as  it  stood  at 
the  time  of  the  filing  of  the  petition  for  re- 
moval, showed  a  separable  controversy  be- 
tween the  plaintiff  and  either  defendant. 

The  aritumcut  in  support  of  the  Jurisdiction 
of  the  federal  court  is  that  the  Louisville  and 
Nashville  Railroad  Company  was  the  only  real 
defendant,  because,  at  the  time  of  the  trespass 
complained  of,  the  other  defendant  was  not  in 
existence.  But  this  was  a  miUter  affectine  ttie 
merits  of  the  esse,  and  one  which  the  plaintiff 
was  entitled  to  deny  and  disprove  at  the  trial 
upon  the  issues  joined  by  the  pleadings.  Both 
the  defendants  were  sued  and  served  as  corpo- 
rations, and  pleaded  as  such,  in  the  state  court; 
and  it  is  not  denied  that  each  of  them  was  a 
corporation  when  the  action  was  brought  Ths 
question  whether  one  of  them  was  in  existence 
as  a  corpwation  at  the  time  of  the  alleged  tr«^ 

1S3U.8. 
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MM  did  DOt  affect  the  question  wbetlier  it  could 
M  DOW  sued,  but  the  question  of  its  liability  In 
Uie  action:  In  other  words,  act  the  lurisdiction, 
bat  the  merits,  to  be  deiermlned  when  the  cue 
oune  to  trial  It  oonld  not  be  tried  and  de>' 
tennloed  in  advaooe.  as  loddental  to  a  peUtion 
1^  a  co-defendant  to  remore  the  case  mto  the 
circuit  court  of  the  United  States. 

As  to  the  Bugfcestfon,  made  in  ar^^ment, 
tbM  the  Southeast  and  St.  Loubi  Railway  Com- 
pany was  fraudulently  Joined  as  a  defendant  in 
the  state  court  for  the  purpose  of  depriviDg  the 
Louisville  and  Nashrifle  Railroad  Company  of 
the  right  to  remove  the  case  Into  the  circuit 
court  of  the  TTnited  States,  It  Is  enoueh  to  say 
that  no  fraud  was  alleged  In  the  petilion  for 
removal,  or  pleaded,  or  offered  to  be  proved, 
in  the  circuit  court. 

Judgment  termed. 


[614]  WILLIAM  H.  ROBERTSON.  Conector  of 
the  Port  of  New  Yokk,  Plff.  in  Err., 

CHARLES  A.  EDELHOFF  BT  AL. 
(See  a.  C  Beporter^  ed.  a44IM 

Jhtty  on  ribbons  for  haU—dirteting  tercet  /or 

piaintiff. 

L  Blbbons  oonpcMd  ef  silk  and  ootton.  In  vhloh 
milk  is  the  oomponent  part  of  oblef  value,  used 
flxcluclTelr  as  trimmlnm  tor  oroameatlDg  bats 
and  bonnets,  and  which  have  aoommeroial  value 
only  fur  that  purpose,  are  liable  to  a  duty  of  only 
twen^  per  cent  ad  vdUwem  u  nder  "Schedule  N,— 
BuDdries"  of  section  2SB  of  title  88;  Rev.  Btat  0tZ 
Stat.  511>.  as  enacted  by  the  Act  of  Uaroh  8, 1888. 

ft.  It  la  proper  for  the  circuit  oourt  to  dlreoe  a  ver- 
dlot  ftir  the  plafntlir,  where  there  Is  no  question 
of  factfbr  tbe  Jury,  and  when  ttte  defendant  does 
not  ask  to  ffo  to  the  Jury. 

[No  170J 

Argued  Dee.  19,  iO.  2889.    tkddedJan.  8, 1890. 

IN  ERROR  to  tbe  Circuit  Court  of  tbe  United 
Slatei  for  the  Southern  District  of  New 
York  to  review  a  judgment  In  favor  of  plain- 
tiff for  the  excess  of  dutlea  collected  on  hat 
ribbons  or  bat  bands  and  upon  certain  charges 
and  commissions  and  coverings.  Affirmed. 
The  facta  are  stated  In  the  opinion. 
Mr.  O.  W.  Chapmao.  Solieitor  Oen.,  for 
]tlaintlff  In  error. 

Mmr$.  Joaeph  H.  Cko»t«  and  Tremain 
d  Tyler  for  defendants  tn  error. 

t^^B]  Mr.  Juitiee  BUtehford  delivered  the  opin- 
ion of  the  court: 

This  is  an  action  brunirbt  in  the  Superior 
Court  of  tbe  City  of  New  York,  by  Charles 
August  Edelhoff  and  Emil  Rinke  against  Wil- 
liam H.  Robertson,  Collector  of  ue  Port  of 
New  York,  on  the  26th  of  March,  1864,  and 
removed  by  tbe  defendant  into  the  Circuit 
Court  of  tbe  United  States  for  the  Southern 
IMstrict  of  New  York,  to  recover  an  excess  of 
ditties  paid  under  {votest  on  goods  entered  at 
the  custom-house  on  the  SOtb  of  August.  1888, 
the  duty  having  been  paid  on  tbe  same  day. 

Tbe  case  was  tried  by  Jv^e  Coxe  and  a  jury, 
OD  April  ISth,  188&  The  articles  in  dispute 
Its  U.S. 


were  ribbons,  composed  of  silk  and  cotloo.  In 
which  silk  was  the  component  material  of  chief 
value.  There  was  due  protest  and  appeal. 
Tbe  Collector  assessed  a  duty  of  00  per  cent  ad 
valorem  upon  the  goods,  under  the  following 
clause  in  "Schedule  L,— Silk  and  Silk  Goods," 
in  section  2602  of  title  88  of  the  Revised  Stat- 
utes, as  enacted  by  the  Act  of  March  8, 188ft 
(22  Stat.  610):  "All  goods,  wares  and  merchan- 
dise, not  speciallv  enumerated  or  provided  for 
in  this  Act,  maoe  of  silk,  or  of  which  silk  la 
the  component  material  of  chief  value,  flf  tv  per 
centum  ad  valorem."  Tbe  plaintiffs  clalm^ 
in  their  protest  and  upon  we  trial  that  the 
goods  were  liable  to  onl^  20  per  cent  duty,  un- 
der the  following  provision  in  "Schedule  li , — 
Sundries,"  of  the  same  title  (Id.  512):  "Hats, 
and  so  forth,  materials  for:  Braids,  plaits,  flats, 
laces,  trimmings,  tissues,  willow  sheets  and 
squares,  used  for  making  or  ornamenting  hats, 
bonnets  and  hood%  composed  of  straw,  chip, 
grass,  palm  leaf,  willow,  hair,  whalebone  or 
any  other  substance  or  material  not  specially 
enumerated  or  provided  foriu  this  Act,  twenty 
per  centum  ad  nalorem." 

On  tbe  trial  tbe  undisputed  evidence  was  I^^^J 
that  the  articles  in  question  wete  lued  exclu- 
sively as  trimmings  for  omamentiDg  bats  and 
bonnets,  and  bad  a  commercial  value  only  for 
that  purpose.  Tbe  defendant  offered -no  evi- 
dence on  that  subject  in  contradicUoo  of  that 
put  in  by  tbe  plaialiffs.  At  tbe  close  of  the 
testimony,  the  defendant  asked  the  court  to 
direct  a  verdict  in  his  favw,  upon  tbe  ground 
tbat.tbe  foregoing  provision  in  sch^ule  N,  in 
regard  to  "Hats,  and  so  forth,  materials  for,** 
should  be  construed  as  embracing  only  articles 
made  of  a  substance  or  material  not  elsenhere 
speciallyienumerated  or  provided  for  in  tbe  Act 
of  1883,  and  articles  made  only  of  straw,  chip, 
grass,  palm  leaf,  willow,  hair,  whalebone  or 
some  other  like  subetance  or  material:  but  th(a 
request  was  denied  by  the  court,  and  tbe  defend- 
ant excepted.  The  court  then,  at  tbe  request 
of  the  plaintiffs,  directed  (he  jury  to  find  a  ver- 
dict in  Iheir  favor,  for  tbe  excess  of  duties  col- 
lected on  tbe  bat-ribbons  or  bat-bauds,  and 
upon  certain  charges,  commissions  and  cover- 
ings, in  regard  to  which  there  was  no  dispute; 
and  tbe  defendant  excepted  to  such  action  of 
the  court.  The  jury  found  a  verdict  accord- 
ingly for  the  plaintiffs,  on  which  a  judgment 
was  entered  in  their  favor,  to  review  which  tbe 
defendant  baa  brought  a  writ  of  error. 

That  the  articles  \a  question,  silk  bein^  their 
component  material  of  chief  value,  were  liable 
to  a  duly  of  60  per  cent  od  valorem,  as  "goods, 
wares  and  merchandise  not  specially  enume- 
rated or  provided  for  in  this  Act,  made  of  silK, 
or  of  which  silk  is  the  component  material  of 
chief  value,"  if  tbey  were  not  specially  enume- 
rated or  provided  for  in  the  Act  ol!  1888,  la 
plain.  Toe  question,  and  the  only  question, 
Uierefore,  is  whether  they  [cone  und«'  the 
clause,  "Hats,  and  so  forth,  materials  for,"  aa 
being  "trimmings,"  "used  for  making  or  orna- 
menting hais,  Ix>nnets,  and  hoods,"  composed 
of  any  of  the  seven  substances  speciScallv 
named,  "or  any  other  substance  or  material, 
not  specially  enumerated  or  provided  fw  Id 
this  Act,"  and  were  thus  liable  to  a  dnl^  (rf 
only  20  per  cent  «f  eafmm. 

It  is  to  be  eqwcially  noted  that  the  Act  of 
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1883  does  not,  In  schedale  L,  in  regard  to  sflk 
1617]  '"'1  ttUk  goods,  or  elsewhere,  impose  any  duty 
upoD  silk  ribbons  by  that  oame,  or  upoD  rib- 
boDH  made  of  silk  or  of  vlilcb  ^k  is  the  com- 
poaeat  msterial  of  chief  value,  otberwlse  than 
as  they  may  be  covered  by  the  clause  above 
quoted  in  regard  to  60  per  ceat  duty. 

We  think  it  perfectly  cirar  that  the  voids 
"  composed  of,"  in  Uie  20  percent  ctause 
above  quoted,  relate  to  the  eight  ariiclcs  pte- 
▼iously  apeciflcally  mentioned  in  that  clause, 
and  oot  to  the  words,  "hats,  boonets  and 
hoods,"  also,  that  the  words  in  the  sameclause, 
"oot  specially  enumerated  or  provided  for  in 
this  Act,"  relate  to  the  same  eight  articles,  and 
nut  to  the  words,  "hats,  bonnets  and  hoods," 
or  to  the  words,  "any  other  snbstaoce  or  ma- 
terial." The  dauae  Is  Ui  be  read  as  if  the 
word  "and"  were  inserted  before  the  word 
"composed"  and  again  after  the  word  "ma- 
terial, so  that  the  clause,  as  far  as  the  question 
involved  in  tbepresentcase  iscoDcerned,  would 
read:  "TrimmiDgs  used  for  omamentinjr  bats, 
bonnets  and  hoods,  and  composed  of  any  of 
the  seven  articles  specialty  named,  "or  any 
other  substance  or  material,  and  not  specially 
eoumpraied  or  provided  for  in  this  Act." 

We  canoot  agree  with  the  contention  of  the 
defeodnnt  that  the  words  "any  other  substance 
or  uaterial"  are  to  be  read  as  if  they  were 
"any  other  lile  substaoceor  material;"  because, 
while  "straw,  chip,  grass,  palm  leaf,  willow" 
are  vegetable  substances,  "bair"  and  "whale- 
bone" ar^  animal  substances.  There  is  no 
identity  of  genus  among  the  two  descriptions 
of  articles  specifically  mentioned;  and  we  see 
DO  warrant  for  interpolating  the  word  "like," 
and  applying  it  distribu lively  to  each  of  the 
two  closses  of  substances  specifically  men- 
tioned. The  contention  that,  in  the  presence 
of  the  words  "any  other  substance  or  materia" 
the  naming  Of  seven  substances  specifioUly  is 
surjilusHge  and  without  meaning  because  the 
words  "any  other  substance  or  material"  are 
adequate  to  cover  those  seven  sutwtances,  seems 
to  us  without  force  in  view  of  the  well-known 
teutological  phraseology  of  provisions  in  Tariff 
Acts. 

There  Is  a  clause  In*  schedule  N  of  section 
2503  of  title  88  of  the  Revised  Siatuu-s,  as  en- 
acted by  the  Act  of  March  3,  1883  (22  Stat. 
611),  which  it  is  proper  to  consider  in  connec- 
1818]  ^ion  with  tbc  clause  in  regard  to  "Hats,  and  so 
forth,  materials  for,"  and  which  reads  as  fol- 
lows: "Bonneta.  hats  and  hoods,  for  men, 
women  and  children,  composed  of  chip,  grass, 
palm  leaf,  willow  or  straw,  or  any  other  vege- 
table substance,  hair,  whaleirane  or  other 
material,  not  specially  enumerated  or  provided 
for  in  this  Act,  thirty  per  centum  ad  vaiorem." 

It  will  conduce  to  the  solution  of  the  ques- 
tion in  hand  to  consider  prior  legislation  on  the 
iubject. 

In  section  33  of  the  Act  of  March  2, 1801, 
chap,  es  (12  Slat.  192),  a  duty  of  80  per  cent 
ad  valorem  was  Impeded  on  "flats,  braids, 
plaits,  sparterre  and  willow  squares,  used  for 
making  hats  and  bonnets,"  and  on  "bats  and 
bonnets  for  men,  women  and  children,  com- 
posed of  straw,  chip,  grass,  palm  leaf,  willow 
or  nnv  other  vegetable  substance,  or  of  hair, 
wholeoone  or  other  material,  not  oUierwise 
{trovided  for;'*  and  iy  section  16  of  the  same 
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Act  (p.  186),  the  following  duties  were  imposed 
on  sitk  and  silk  articles:  "On  silk  in  the  gum, 
not  more  advanced  in  manufacture  than  sin- 
gles, tram,  and  thrown  ororganziue,  fifteen  per 
centum  ad  valorem;  on  all  silks  valued  at  not 
over  one  dollar  per  square  yard,  twenty  per 
centum  ad  valorem;  on  all  silks  valued  at  over 
one  dollar  per  square  yard,  thirty  per  centum 
advalorem;  on  all  silk  velvets  or  vel  vets  of  w  Iiicii 
silk  is  the  componeut  material  of  chief  value, 
valued  at  three  dollars  per  square yard,or  under, 
twenty-five  per  centum  ad  valorem;  valued  at 
over  three  dollars  per  square  yard,  thirty  per 
centum  ad  valorem;  on  floss  siiks,  twenty  per 
centum  ad  valorem;  on  silk  ribbons,  galloons, 
braids,  fringes,  laces,  tassels,  buttons,  button 
cloths,  trimmings,  and  on  silk  twist,  twist  com- 
posed of  mohair  and  silk,  aewingnlkln  the  gum 
or  purified,  and  all  other  manufactures  of  silk, 
or  of  which  silk  shall  be  the  component  ma- 
terial of  chief  value,  not  otherwise  provided 
for,  thirty  per  centum  ml  valorem."  By  this 
provision,  a  duty  of  80  per  cent  was  imposed 
on  "silk  ribbons"  by  name.  No  question  of 
the  kind  before  us  could  have  arisen  under  that 
Statute. 

In  section  8  of  the  Act  of  Julv  14,  1863, 
chap.  163  U3  Stat.  651),  are  found  the  follow, 
iag  clauses  in  regard  to  duties:  "  On  boDnets, 
hats  and  buoda,  for  men,  women  and  children, 
composed  uf  straw,  ctiip,  gross,  palm  leaf,  wil-  [619] 
low  or  any  other  vegetable  substantse,  or  of 
silk,  hair,  whalebone  or  other  material,  not 
otherwise  provided  for,  forty  per  centum  ad 
valorem;  On  braids,  plaits,  flats^  laces,  trim- 
mings, sparterre,  tissues,  willow  sheets  and 
squares,  used  for  making  or  omameoting  hats, 
bonnets  and  hoods,  composed  of  straw,  chip, 
grass,  palm  leaf,' willow  or  any  other  vegie- 
tabte  substance,  or  of  liair,  whalebone,  or  other 
material  not  otherwise  provided  for,  Uiirt^ 
ceotnm  advalorefn,"  There  was  no  provision 
in  that  Act  in  regard  to  silk,  or  sitks,  or  silk 
ribbons,  other  than  the  one  in  the  first  of  the 
two  clauses  above  quoted,  in  regard  to  bon- 
nets, bats  and  hoods  composed  of  silk.  So  the 
provision  of  the  Act  of  1861.  in  regard  to  silk, 
silks  and  rilk  ribbons,  remained  tn  force,  and 
the  provirion  In  the  second  clause  above  quoted, 
in  regard  to  ttlmmlngs,  could  not  apply  to  silk 
ribbons,  because  they  were  "  otherwise  pro- 
vided for"  in  the  Act  of  lS6l:  though  the 
questioD  would  not  have  been  material,  because 
silk  ribbons  were,  under  the  Act  of  1861, 
subject  to  30  per  cent  duty,  and  the  tripimingt 
were,  under  the  Act  of  1862.  subject  to  the 
same  duty. 

By  the  Act  of  June  80,  1864  (13  Stat.  202). 
duties  on  imports  were  increased,  and  by  sec- 
tion 8  of  that  Act  (p.  210),  from  July  1,  1864, 
in  lieu  of  existing  duties,  the  following  were 
impoaed  on  silk  and  articles  of  silk:  "On  spun 
silk  for  filling  in  skeins  or  cons,  twenty-five 
per  centum  aa  valorem.  On  silk  in  the  gum 
oot  more  advanced  than  singles,  tram,  and 
thrown  or  organzine,  thirty-five  per  centum  ad 
valorem.  On  floss  silks,  thirty-five  per  centum 
ad  valorem.  Ou  sewing  silk,  in  the  gum  or 
purified,  forty  per  centum  ad  valorem.  On  all 
dress  and  piece  silks,  ribbons  and  silk  velvets, 
or  velvets  of  which  eOk  is  the  component  ma- 
terial of  chief  value,  sixty  per  centum  ad 
va^m.  On  rilk  vesUngs,  pongees,  ahawls, 
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icarfa,  mautillaSipclei  ioes,  bandkercbicfs,  veils, 
laces,  sbirta,  drawers,  bonnets,  bats,  caps,  tur- 
bans, cbemiseltes,  bose,  mitts,  aprons,  stock- 
ings, f^loves,  suspenders,  watcb-cliaias,  web- 
bing, braids,  fringes,  galloona,  tassels,  cords 
and  trimmines.  rixty  per  centum  ad  uUorem. 
On  all  manufactuTes  of  silk,  or  of  wliich  silk 
is  tbe  componcDt  materisi  of  cbief  value,  not 
olberwise  provided  for,  fifty  per  centum  ad 
wloTem."  Thus  tbe  duty  on  silk  ribbou  by 
name  was  adTaoced  from  80  per  oeot,  as  in  tbe 
Act  of  1861,  to  00  pu-  cent. 

No  subsequent  Legislatinn  until  tbe  Revised 
Bintutes  of  June  22,  1874,  affectud  tbe  duty  nn 
silk  riblHins.  In  '>cbedule  M, — Sundries."  of 
section  2504  of  tbe  Revised  Statutes  (2d  ed.  p. 
474).  were  ccotained  the  followiog  provisions: 
"Bonnets,  bats  and  hoods,  for  men,  women 
sod  children,  composed  of  chip,  grass,  palm 
lenf,  willow  or  any  other  vegetable  substance, 
hair,  whalebone  or  otlicr  material,  not  other- 
wise provided  for:  forty  per  centum  ad 
[6X0]  wlorem;  composed  of  straw;  forty  per  centum 
ad  valorem;"  sod  <p.  470):  "Hats,  etc.,  ma- 
terials for.— Braids,  pluitfi,  fiats,  laces,  trim- 
mings, tissues,  willow  sbeets  and  squares,  used 
for  making  or  ornamenting  bats,  bonnets,  and 
hoods,  composed  of  straw,  chip,  grass,  palm 
leaf,  willow,  or'any  other  vegetable  substance, 
or  of  hair,  wbnlebooe,  or  other  material,  not 
otherwise  provided  for:  thirty  per  centum  ad 
uUoran;"  and  in  "Schedule  H, — Silks  and 
Silk  Goods"  (p.  400):  "Silk  in  tbe  gum  not 
more  advanced  than  singles,  tram  and  thrown 
or  orgnnzine:  thfrty>five  per  centum  ad  «a- 
torem.  Spun  silk  for  filling  in  skeins  or  cops: 
thirty-five  per  centum  ad  raiorem.  Floss  silks: 
tbirty-five  per  centum  ad  valorem.  Sewing 
silk  lo  tbe  gum  or  purified:  forty  per  centum 
ad  valorem.  Silk  twist,  twist  aunprncd  of 
mohair  and  silk:  forty  per  centum  ad  valorem. 
Dress  and  piece  silks,  ribbons  and  silk  velvets, 
or  velvets  of  wbicb  silk  is  tbe  component  ma- 
terial of  cbief  value;  sixty  per  centum  ad 
valorem.  Silk  vestioga,  pongees,  sbnwls, 
scarfs,  mantillas,  pelerines,  bandkercbiefs,  veils, 
laces,  shirts,  drawers,  bonnets,  bats,  cap:*,  tur- 
bans, chemisettes,  hose,  mitts,  aprons,  stock- 
ings, gloves,  suspenders,  watcb-cbaios,  web- 
bing, braids,  fringes,  galloons,  tassels,  cords 
and  trimmings,  and  r^y-made  clothing  of 
silk,  or  of  wmch  silk  is  a  component  material 
of  chief  value:  sixty  per  centum  ad  valorem. 
Buttons  and  ornaments  for  dresses  and  outside 
garments  made  of  silk,  or  of  wbicb  silk  is  tbe 
component  material  of  chief  value,  and  con- 
taining no  wool,  worsted  or  goats'  hair:  fifty 
per  centum  ad  valoretn.  Manufactures  of 
silk,  or  of  which  silk  is  the  component  mat^rinl 
of  chief  value,  not  otherwise  provided  for:  fifty 
per  centum  ad  ttdorem." 
(081]  Thus,  in  the  cUuse  In  regard  to  "Booueta, 
hati  and  hoods,"  the  word  "silk,"  found  In 
the  Act  of  1862,  was  omitted  in  the  Revised 
Statutes;  and  silk  ribbons,  or  ribbons  of  which 
•ilk  was  tbe  competent  material  of  cbief  value, 
were  made  by  the  Revised  Statutes  dutiable 
to  nomine  at  W  per  cent,  as  in  the  Act  of  1804. 

Then  came  the  Act  of  February  6,  1875  (16 
SUt.  807X  by  the  first  secdcHi  of  which  tbe 
foUovIng  provfaioD  was  made  in  ntgard  to 
dotlee  on  mik  and  articles  of  aUk,  in  Ueu  of 
theo  existing  dutiet:  "On  q>un  silk,  for  AlUng, 
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in  skeins  or  cops,  thirty-five  per  centum  ad 
valorem;  oo  silk  in  the  gum,  not  more  advanced 
than  singles,  tram  and  thrown  or  organzine, 
tbiriy-five  per  centum  dH/mforan:  onflMSsilka, 
tbirty[-five  per  centum  ad  valorem;  on  sewing 
silk,  in  tbe  gum  or  purified,  forty  per  centum 
ad  vahrem;  on  tastings,  mohair  cloth,  silk 
twist,  or  other  manufactures  of  clotb,  woven 
or  made  in  patterns  of  such  size,  shape  or 
form,  or  cut  In  such  manner,  as  to  be  nt  for 
buttons  exclusively,  ten  per  centum  ad  vatorem; 
on  all  goods,  wares  and  merchandise  not 
otherwise  herein  provid«l  for,  made  of  silk,  or 
of  wbicb  silk  is  tbe  component  material  of 
chief  value,  irrespective  of  tbe  classification 
thereof  for  duty  by  or  under  previous  laws,  or 
of  ttieir  commercial  designation,  sixty  Mr 
centum  ad  valorem:  Provided,  That  Ibis  Act 
shall  not  apply  to  goods,  wares  or  mercbau- 
dise  which  have,  af  a  component  material 
thereof,  twenty-five  per  centum  or  over  in  value 
of  cotten,  flax,  wool  or  worsted," 

By  that  Act,  ribbons  of  silk,  or  ribbons  io 
which  silk  was  the  componeut  muterlal  of  cbief 
value,  were  not  made  dutiable  eo  nomine, 
hu'.  were  dutiable  at  00  per  cent,  as  "goods, 
wares  and  mercbaudise  not  otherwise  herein 
provided  for,  made  of  siik,  or  of  which  silk  is 
thecomponcnt  material  of  chief  value."  Tbey 
were  not  otherwise  provideil  for  ia  the  Act  of 
1875.  This  Act  superseded  all  prior  statutes 
io  regard  to  goods  made  of  silk,  or  of  which 
rilk  was  the  component  material  of  dilef  value. 
Of  course,  under  the  Act  of  1875.  the  goods  in 
question  here  would  have  been  dutiable  at  00 
per  cent. 

Then  came  tbe  Act  of  1888,  the  three  pro- 
1  visions  in  which,  in  regard  to  "Bonnets,  hats 
and  hoods,"  "  Hata,  and  so  forth,  materials  (622] 
for,"  and  "BUk  and  silk  goods,"  have  l>een  be- 
fore quoted.  Tbe  changes  made  in  that  Act 
from  tbe  Revised  Statutes  of  1674,  in  regard  to 
"Bonnets,  hats  and  hoods,"  were  these:  Those 
articles  were  qualified  with  the  words  "not 
specially  enumerated  or  provided  for  iu  this 
A<:t,"  and  the  duty  was  reduced  from  40  per 
cent  to  30  per  cent.  Tbe  changes  made  in  re- 
gard to  "Hats,  and  so.  forth,  materials  for," 
were  these:  tbe  words,  "Willow,  or  any  other 
vegetable  substance,  or  of  hair,  whalebone  or 
other  material  not  otherwise  provided  for," 
were  changed  to  the  words,  "Willow,  hair, 
whalebone  or  any  other  substaoce  or  material, 
not  specially  enumerated  or  provided  for  in 
this  Act,"  and  the  rate  of  duty  was  reduced 
from  80  percent  to  20  per  cent.  Changes  were 
made  in  the  schedule  in  regard  to  "Suks  and 
silk  goods."  Tbe  duty  of  60  per  cent  on  silk 
ribbons  eo  nomine  was  omitted,  and  also  tbe 
like  duty  on  silk  trlmmiDgs,  or  of  which  allk 
was  the  component  material  of  chief  value; 
and  the  duty  of  50  per  cent  on  "Manufactures 
of  silk,  ta  of  which  silk  is  the  component  ma- 
terial of  chief  value,  not  otherwise  provided 
for,"  was  changed  to  a  like  duty  on  "All 
goods,  wares  and  merchandise,  not  specially 
enumerated  or  provided  for  in  this  Act,  made 
of  silk,  or  of  which  silk  ia  the  component  ma- 
terial of  cbief  value." 

Section  6  of  the  Act  of  March  8, 1888,  pro- 
vides that,  on  and  after  the  1st  of  July.  1888. 
"  the  following  sections."  being  twenty  three 
aectioDa,  one  of  which  u  section  9502,  with 
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Khedaka  A  to  "ihall  coDsUtate  ud  ba  ft 
■nbstitute  for  title  thiity-tbree  of  tbe  Beviaed 
Statutes  of  tbe  United  States."  ttaua  aboliahing 
all  eDactmenis  found  in  the  original  title  88.  in 
regard  to  duties  on  fmporta. 

It  1b  thus  seen  that,  b^  tbe  Act  of  1888,  no 
duty  is  imposed  upon  nlk  ribbons  by  name. 
Under  the  Revised  Siatutaa  of  1874  silk  libbona, 
being  charged  by  name  with  a  duty  of  60  per 
cent,  were  not  charged  with  a  du^  of  60  per 
MDt  as  "manufBCtures  of  silk,  or  of  which  ^Ik 
is  the  component  material  of  chief  value,  not 
otherwise  provided  for,"  because  they  were 
otherwise  provided  for;  and  they  could  not 
have  been  liable  to  a  duty  of  80  per  cent  aa 
"trimmings  .  .  .  used  for  ,  .  .  ornamenting 
[623]  bats,  ixtnaetB  and  hoods/'  and  not  otherwise 
provided  for,  because  they  were  otherwise  pro- 
vided for,  in  schedule  H,  as  silk  ribbons  by 
name,  at  60  per  cent.  But  when  we  come  to 
the  Act  of  1883,  silk  ribbons  are  not  therein 
specifically  named  in  schedule  L  orelsewbere, 
and  are  not  dutiable  at  60  per  cent,  as  silk  goods 
not  specially  enumerated  or  provided  for  in  the 
Act  of  1888,  because  in  tbe  clatise  io  rward  to 
"  Hats,  and  so  forth,  materials  for, "  toey  are 
specially  enumerated  and  provided  for  in  that 
Act,  as  trimmings  used  for  making  or  orna- 
menting bats,  bonnets  and  hoods,  and  com- 
posed of  some  other  substance  or  material  than 
tbe  seven  substances  specially  named,  and  are 
not  otherwise  specially  enumerated  or  provided 
for  in  that  Act,  and  are  therefore  dutiable  at  30 
per  cent. 

Tbe  question,  however,  is  not  only  clear  on 

Eriociple  on  a  review  of  the  statutory  provis- 
os, but  it  is  disposed  of  by  decisions  of  this 
court. 

In  Arthur  v.  ZimtMrman,  96  U.  S.  124  VZi: 
T70],  the  articles  imported  were  comptwed  of 
cotton,  and  were  known  commercially  aa  "bat 
bruids."  The  collector  imposed  duty  upon 
them  under  that  clause  of  section  6  of  the  Act 
of  June  80,  1664  (18  Stat.  SOO),  which  provided 
for  a  duty  of  86  per  cent  on  "  cotton  braids,  in- 
sertings,  lace  trimmings  or  bobbioets,  and  all 
other  manufactures  of  cotton."  The  importera 
claim  that  they  were  dutiable  at  only  80  per 
cent.  It  appeared  that  the  ariicles  were  used 
exclusively  for  making  and  trimming  hats  and 
bonnets,  and  the  circuit  court  and  this  court 
held  them  to  be  dutiable  at  only  80  per  cent, 
under  that  clause  of  section  8  of  the  Act  of  July 
14, 1868,  cbap.  168  (13  Stat.  667).  and  of  sched 
nle  M  of  section  2604  of  the  Revised  Statutes 
<2d  cd.  p.  4761,  which  imposed  that  rate  of  duty 
on  trimmings  used  for  making  or  ornamenting 
bats,  bonnets  and  hoods,  and  composed  of  other 
material  than  the  substances  specifically  named, 
and  not  otherwise  provided  for. 

But  the  auestion  in  regard  to  goods  sabstan- 
tlally  identical  with  those  Id  question  in  the 
present  case  was  presented  to  this  court  and  de- 
cided by  it  in  the  case  of  Rirtranft  v.  Lang' 
feid.  125  U.  S.  188  [81:672].  TTie  goods  in 
that  case  were  imported  intoPhiladelpnia,  and 
entered  at  the  custom-house  there  in  Septem- 
£694]  ber  and  October,  1888.  The  suit  was  begun  on 
the  28th  of  February,  1884.  It  was  tried  on 
April  6th,  1880.  The  writ  of  error  was  sued 
out  August  6th,  ltKI6,  while  the  writ  of  error  In 
the  present  case  was  brougbt  September  29tL. 
1886.  The  two  transcripts  of  record  weie  filed 
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in  this  oourt  the  same  day.  October  18.  1886. 
hot  the  Lannfild  0am  wu  advanced,  on  in» 
tion,  and  heard  February  16, 1888,  while  the 
present  case  has  stood  on  the  docket  untd 
reached  In  its  regular  order. 

The  articles  in  the  Langfdd  Oaaewere  velvet 
ribbons  made  of  silk  and  cotton,  in  which  silk 
was  the  material  of  chief  value.  The  collector 
assessed  upon  them  a  duty  of  60  per  cent,  un- 
der that  clause  of  schedule  L  of  section  2502  of 
title  88  of  the  Revised  Statutes,  as  enacted  by 
the  Act  of  March  8,  1888  (22  Sut.  510),  before 
quoted,  which  reads  as  follows:  "All  goods, 
wares  and  merchandise,  not  specially  enumera- 
ted or  provided  for  in  this  Act,  made  of  silk, 
or  of  which  silk  is  the  component  material  of 
chief  value,  fifty  per  centum  ad  eatorem."  Tlie 
plainiiSs  io  the  suit  claimed,  and  the  jury 
found,  under  the  instructions  of  the  court,  that 
the  duty  ought  to  have  been  assessed  under  tbe 
paragranh  in  schedule  N  of  section  2503  of  tbe 
same  title,  providing  for  "  Hats,  and  so  forth, 
materials  for,"  above  quoted,  and  (hat  the  duty 
should  have  been  only  SO  per  cent.  The  eoo<u 
in  question  there  were  "  trimmings,"  and  were 
used  "  for  making  or  ornamenting  bats,  bon- 
nets and  hoods."  There  was  no  evidence  that 
tliey  were  used  exclusively  f<tr  that  purpose, 
Tbe  testimony  on  the  part  of  the  plaintiffs 
tended  to  show  that  they  were  used  chiefly  for 
making  or  ornamenting  hats,  booneta  and 
booda,  but  that  they  mi^ot  also  be,  and  some* 
times  were,  used  for  tnmming  dresses.  Tbe 
testimony  on  the  part  of  tbe  defendant  tended 
to  show  that  they  were  dress  trimmings  equally 
with  hat  trimmings,  and  were  commonly  used 
as  much  for  the  one  purpose  as  tbe  other.  The 
circuit  court  cburged  the  jury  that  the  use  to 
which  the  articles  were  chiefly  adanted  and  for 
wblch  they  were  used,  determined  their  char* 
acter  within  the  meaning  of  the  Statute;  and 
that,  if  the  articles  were  bat  trimmings,  chiefly 
used  for  roakiog  and  ornamenting  bals,  the  ju- 
ry should  find  a  verdict  for  the  plaintiffs,  the 
suit  having  been  brougbt  by  the  importers  [6£5) 
against  tbe  collector,  to  recover  the  differenoe 
telween  20  per  cent  and  60  per  cent.  Tbe  de- 
fendant had  requested  the  court  to  charge  the 
jury  that  if  the  articles  were  not  specially 
enumerated  or  provided  for,  and  silk  was  their 
component  material  of  chief  value,  they  were 
dutiable  at  60  per  cent,  under  the  clause  before 

S[uoted,  and  the  verdict  should  be  for  the  de- 
endant;  also,  that  if  the  jury  should  find  that 
silk  was  the  component  material  of  chief  value 
in  them,  and  they  were  not  exclusively  or 
specially  used  for  hat  trimmings,  they  were  not 
subject  to  the  20  percent  dutT;also,  that  if  the 
jury  should  find  that  tbearticles could  properly 
be  clasfiified,  under  the  aboverulea,  as  liable  to 
20  per  cent  duty,  and  also  aa  liable  to  50  per 
centduty,  they  were  dutiable  at  the  higher  rate, 
and  tbe  verdict  should  be  for  the  defendant; 
and  also  that,  unless  the  jury  should  find  that 
the  articles  were  not  specially  provided  for, 
and  were  fitted  only  for  use  for  making  or 
ornamenting  hate,  their  verdict  should  be  for 
the  defendant.  The  circuit  court  declined  to 
give  those  Instructions,  and  the  defendant  ex- 
cepted. 

It  appears  by  tbe  opinion  of  this  court  that 
It  was  contended  here,  on  the  part  of  the  de- 
fendant, that  the  true  constmcuon  of  the  Stat- 
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nte  was  not  onljr  that  the  on  <tf  the  material 

must  be  for  making  or  oroameoUng  hats,  boa- 
nets  aod  hoods,  but  Ibat  tbe  material  itself 
must  be  in  some  one  of  the  forms  named  iu  tbe 
clause  regaidiog  "Hats,  and  so  forth,  materials 
for."  This  court,  lioweTer,  held  that,  under 
the  charge  of  the  court  as  giveD,  the  objection 
was  Dot  well  taken  tlial  the  charge  would  have 
authorized  a  recoverj  if  the  goods  in  queatioo 
were  materials  used  for  making  or  ornament- 
ing hats,  altbough  not  coming  within  the  enu- 
meration of  ttieariiclessospecifled.  Tbiscourt 
further  said  that  tbe  circuit  court  instructed 
tbe  jurr  that  they  must  find  the  goods  in  ques- 
tion to  "be  "  trimmings,"  chiefly  used  for  mak- 
ing or  omamentiog  hats,  bonnets  and  hoods, 
composed  of  a  material  not  otherwise  specially 
enumerated  or  provided  for.  Tbiscourt  also 
said  that  velvet  ribbons  were  not  specially 
mentioned  as  subject  to  a  duty  by  that  name  or 
description;  that  they  were  manifestly  trim- 
mings, ftccordiog  to  the  natural  meaning  of 
[626]  that  word,  and  because  they  were  used  to  trim 
either  bats  or  dresses;  and  that  thereat  contro- 
versy was  as  to  the  purpose  for  which,  as  "trim- 
mings," tbey  wore  principally  used.  As  to  the 
request  of  tbe  defendant  to  charge  the  jury 
that,  if  tbev  should  find  that  tbe  articles  could 
be  cUssiflea  properly  as  subject  to  30  per  cent 
duty  and  also  as  bubjert  to  50  per  cent  duty, 
tbey  were  liable  to  duty  at  the  higher  rate,  un- 
der the  provision  of  section  3499  of  tbe  Revised 
Statutes,  this  court  said  that  the  principle  of 
that  section  was  not  applicable  to  the  case,  be- 
cause the  ribbons  were  found  by  tbe  jury  to  be 
trimmings  chiefly  used  for  making  or  oma- 
Denting  hats;  that  this  brought  them  within 
the  provision  of  schedule  N,  which  fixed  the 
duty  at  20  per  cent;  and  that,  being  thus  spe- 
cially provided  for.  they  were  excluded  from 
the  operation  of  all  other  provisions.  On  these 
views,  this  court  affirmed  the  Judgment  of  the 
cinniH  court. 

Therefore,  in  additioo  to  the  conclusion 
which  results  from  considering  the  history  of 
the  legislation  on  tbe  points  tovolved,  we  are  of 
opinion  that  the  decision  in  the  case  of  Hart- 
rat^  V.  Langfeld  controls  this  case,  and  that 
it  was  proper  for  the  circuit  court  to  direct  a 
verdict  for  the  plaintiffs.  Such  practice  has 
been  often  sanctioned  by  this  court.  There 
was  no  question  of  fact  for  the  jury,  and  the 
defendant  did  not  ask  to  go  to  tbe  jury.  Betaru 
V.  United Statea,  SOU.  8.  18 "Wall.  56  [20:5311; 
Walbrvn  v.  BdblnU,  88  tJ.  8.  16  Wall.  577  [21: 
4891;  Hendriek  t.  Lindtay,  88  U.  8.  143  23: 
855]:  Arthur  T.  Zimmerman,  96  IT.  S.  124  24: 
rrO]:  ArthvT  v.  Morgan,  112 U.  8.  405  [28:8251; 
Anderton  County  v.  Beat,  118  U.  8.  227,  242 
f28:966,  9711;  MarthaU  v.  Hubbard,  117  U.  8. 
419  [29:920];  North  Penntylvania  R  Co.  v. 
CommtreiatjBank,12S0.8.'I2'I,'IS8{aUSSJ,9SS\. 

Judffmtnta^ffirmed. 

DAVID  RICHUOND.  P(f.  A»  Brr., 
«. 

MARSHALL  B.  BLAKB,  Gtdlector  of  Inter- 
nal Beveoue  tor  the  Sxcohd  Coixbctioh 
DiBTBiOT  OT  Nbw  Tobk. 

(See  S.  a  Bepotter^  ed.  Jm-m,) 

Banker,  who  i»—»toek$  raeeiMdfn-  ml»~taa  on 
capital    a  banker, 

USU.S. 


1.  One  who  has  a  place  of  buatneea  where  stocks 
are  received  for  sale  Is,  section  Uffl,  Bev. 
Stat.  IT.  S.,  a  banker. 

S.  Wliere  one  has  a  room  or  place  Indicated  • 
sign  over  the  door,  where  his  mail  matter  Is  re- 
oelved,  and  where  he  can  be  met  bj  his  clients, 
and  where  ther  can  deliver  stocks  to  be  sold  1^ 
bim,  and  buys  and  sells  stooka  for  his  customen, 
stocks,  when  delivered  to  bIm  at  this  place  of 
buslneas  for  sale,  are  "reoelved^  bj  him  *Yor 
sale,"  within  the  meaning  of  tbe  Statute. 

Sl  One  who.  In  his  businesB  of  bujing  and  selling 
stooka  for  others,  regularly  employs  capital,  br 
use  of  which  iutereat  is  earned  upon  moneys  ad- 
vanoed  by  him  for  his  oustomers,  is,  under  the 
Statute,  a  banker,  whose  capital,  employed  In 
his  business,  Is  liable  to  a  tax  of  one  twenty- 
fourth  of  one  per  cent  per  month  under  section 
8108, U.S.  Rev. Stat. 

[No.  171.] 

Arffued  Dee.  to,  1889.   DeeidedJan.  6,  1890. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
8tate3  for  the  8outbern  District  of  New 
York  to  review  a  judgment  for  tbe  defendant 
in  an  action  to  recover  moneys  alleged  to  have 
been  illegallv  exacted  from  liim  under  an  al- 
leged ilie^  BBscssment  made  upon  capital 
euiployed  in  his  business.  Affirmed. 
The  facts  ore  fully  stated  in  the  opinion. 
Meaxrn.  Henry  Edwfn  Tremain  and 
Maxon  W.  Tyler,  for  plaintiff  in  error; 

The  business  of  banking  is  distinguished 
from  tbe  business  a  stocE  broker  by  many 
peculiarities. 

Markham  v.  Jaudon.  41  N.  Y.  S56;  Baker 
V.  Drake.  53  N.  Y.  218;  Warren  v.  Shook.  91 
U.  8.  710(23:  428);  Olarkf.  Gilbert,  SBlatcbf. 
333;  Peabody  v.  Gilbert.  5  Rlatchf.  834,  note; 
U.  8.  v.  FiBk,  70  U.  S.  8  Wall.  445  (18  :  243). 

Metsra.  Alphonso  Hart,  Solicitor  of  In- 
ternal Beventte,  and  0.  W.  Chapman,  Solicitor- 
General,  for  defendant  in  error: 

What  does  and  what  does  not  consUtute  a 
banker,  within  the  meaning  of  section  3407  of 
the  Revised  Rlatutes  of  the  United  Slates. 

Setden  v.  EguitalOe  Tnut  Co.  94  U.  8.  419 
(24:  249);  Warren  v.  Shook,  91  U.  8.  704  (23: 
421);  TJ.  S.  T.  Bank  of  Montreal,  21  Fed.  Rep. 
286;  OuUon  t.  German  8av.  d  loan  Boe.  M 
C.  S.  17  WaU.  109  (21:  618). 

Mr.  Juttiee  Harlaa  delivered  the  oi^Iod 

of  the  court: 

This  action  was  brought  to  recover  certain 
sums  of  mmiey  paid  under  protest  by  tbe 
plaintiff  fn  error  to  tbe  United  States  in  the 
years  1881, 1882  and  1883,  and  which  be  alleged 
were  exacted  from  bim  under  an  illegal  assess- 
ment made  upon  capital  employed  fai  his  bust* 
ness. 

If  within  the  meaning  of  the  Statutes  under 
which  the  assessment  was  made  the  plaintiff  [693] 
was  a  banker,  and  if  tbe  capital  assessed  was 
employed  In  tbe  busioeas  of  banking,  the 
judgment  must  be  affirmed. 

By  section  8407  of  Uw  Revised  Statutes  of 
the  United  Stales,  it  Is  provided  that  "every 
incorporated  or  other  banV  and  every  person, 
firm  or  company  having  a  place  of  busioesa 
where  credits  are  opened  by  the  deposit  or  col- 
lection of  money  or  currency,  subject  to  be 
paid  or  remitted  upon  draft,  check  or  order,  or 
where  money  is  advanced  or  loaned  on  atou% 
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bonds,  bulHoa,  bills  of  exchan^or  protnissoir 
Doles,  or  where  stocks,  bonds,  bmlioD,  bills 
of  excbinge  or  promissory  notes  are  received 
for  discount  or  for  sale,  shall  be  regarded  as  a 
bnnk  or  a  banker."  13  Slat.  251,  chap.  17S, 
^  79:  14  Stat.  115,  chap.  184.  §  9. 

Section  8408  provides  that  there  shall  be 
levied,  collected  and  paid  a  tax  of  one  twenty- 
fourth  of  one  per  centum  each  month  upon  the 
average  amount  of  the  deposits  of  money,  sub- 
ject to  payment  by  check  or  draft,  or  repre- 
sented by  certificates  of  deposit  or  otherwise, 
whether  payable  on  demand  or  at  some  future 
day,  with  any  person,  bank,  association,  com- 
pany or  corporation  engaged  in  the  business  of 
oankinfc;  also,  "a  tax  of  one  twenty-fourth  of 
one  per  centum  each  month  upon  the  capital 
of  nny  bank,  association,  company,  corpo- 
ration, and  on  the  capital  employed  by  any  per- 
son in  the  business  of  banking  beyond  the  aver- 
wc  amount  invested  in  United  States  bonds. 
Piotidetl,  That  the  words  'capital  emplo^ved' 
■hall  not  include  money  borrowed  or  received 
from  day  to  day,  in  the  usual  course  of  busi- 
ness, from  any  person  not  a  partner  of  or  in- 
terested in  the  said  bank,  association  or  firm." 
IS  btat.  277,  chap.  173.  §  110;  14  Slat.  137, 146. 
chap.  184,  §  9: 17  Stat.  63S,  chap.  815,  g  37;  18 
Btat.  811,  chap.  86,  g  19. 

That  the  plaintiff,  during  the  period  covered 
by  the  assessment  against  bim,  employed  a 
capital  in  his  business  \i  beyond  dispute:  for 
he  distinctly  states  that  the  capital  used  by  him 
in  his  business  ranged  from  fSO.OOO  to  150.000. 
Upon  that  basis  he  made  bis  returns  for  tax- 
ation. But  did  be,  during  that  period,  have  a 
place  of  business  where  stocks  were  received 
for  sale?   If  be  did,  then,  by  the  very  terms 

Ififl4l  Statute,  he  was  a  banker  under  the  de- 

'       '  flnition  given  in  section  8047. 

It  is  contended  by  him  that  he  was  only  a 
stock  broker,  and,  within  the  true  meaning  of 
sec)  ion  3407,  did  not  have  "a  place  of  business," 
nor  "receive"  stocks  for  sale.  That  he  bad  a 
room  or  place,  indicated  by  a  sign  over  the 
door,  where  his  mail  matter  was  received,  and 
where  be  was,  or  could  be,  met  by  bis  clients, 
and  where  the  latter  could  deliver  stocks  to 
be  sold  by  bim.  or  under  bis  supervision,  and 
that  he  bought  and  sold  stocks  for  bis  custom- 
ers, is  abundantly  shown  bis  own  testimony. 
Still ,  be  insists  that  when  stocks  mre  delivered 

[695]  to  him  at  this  place  of  business  for  sale  they 
were  not  "received"  by  bim  "for  sale,"  within 
the  meaning  of  the  Statute.  We  cannot  as- 
sent  to  this  view. 

1 596 1  Id  support  of  this  position  the  plaintiff  cites 
TTomA  Shook,  91  U.  S.  704  [38:  4311.  and 
Mden  v.  BauitdbU  Tnut  Oo.  H  U.  S.  419 
[24:  349].  In  tbe  first  of  those  cases  tbe  ques- 
tion was  whether  a  firm,  holding  a  special  li- 
cense as  bankers,  was  liable  to  tbe  tax  imposed 
by  section  99  of  the  Act  of  June  80, 1864.  (18 
Btat.  278.)  That  Statute  imposed  •  tax  of  one 
twentieth  of  one  per  centum  upon  tbe  par 
value  of  stock  and  bonds  sold  by  "brokers  and 

16971  doing  business  as  brokers."   It  was, 

'  '  held  that  Congress  Intended  to  impose  the 
duty  prescribed  by  section  99  upon  bankers 
doing  business  as  brokers,  although  a  person, 
firm  or  company,  having  a  license  as  a  banker, 
might  be  exempted  by  subdivision  nine  of  sec- 
tion 79  of  the  Act  of  1864,  as  amended  by  tbe 
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Act  of  tfarch  8, 1665  (18  Stat.  47S),  from  paj^ 
ing  the  spedal  tax  imposed  upon  broken. 
Nothing  more  is  decided  in  that  case. 

In  Seiden  v.  Equitable  Iruat  Co.  tbe  quesUon 
was  whether  corporations  wboee  budoeas  was 
to  invest  their  own  capital— not  thai  of  others — 
In  bonds  secured  by  mortgage  upon  real  estate, 
and  to  negotiate,  sell  and  guarantee  such  bonds, 
were  banks  or  bankers  wilbin  the  meaning  of 
oection  8407  of  the  Revised  Statutes.  It  was 
beld  that  they  were  not;  that  Congress  did  not 
intend  that  a  person  or  corporation  selling  its 
own  property,  not  that  received  from  otlier 
owners  for  sale,  should  be  classed  as  a  banker 
or  bank  for  the  purposes  of  taxation.  The 
court,  in  that  case,  referred  to  section  8407  as 
describing  three  distinct  classes  of  artificial 
and  natural  persons,  distinguished  bv  the  nat- 
ure of  their  business:  first,  those  woo  have  a 
place  of  business  wliere  oredits  are  opened  by 
the  deposit  OTCollecUon  of  money  or  current, 
subject  to  be  paid  or  remitted  upon  draft, 
check  or  order;  second,  those  having  a  place 
of  business  where  money  is  advanced  or  loaned 
on  stocks,  bonds,  bullion,  bills  of  exchange  or 
promissory  notes;  third,  those  having  a  place 
of  business  where  stocks,  bonds,  bullion,  lulls 
of  exchange  or  promissory  sMee  are  rectfived 
for  discount  or  for  sale.  In  respect  to  the 
third  class  it  was  said:  "Tbe  language  of  Ibe 
Statute  is,  'where*  sucb  property  is  'received' 
'for  discount  or  for  sale.'  Tbeuseof  theword 
'received'  is  significant.  In  no  proper  sense 
can  it  be  understood  that  one  receives  his  owd 
stocks  and  bonds,  or  bills  or  notes,  for  discount 
or  for  sale.  He  receives  tbe  bonds.  Mils  or 
notes  belonging  to  bim  as  evidences  of  debt, 
though  be  may  sell  them  afterwards.  Nobody 
would  understand  that  to  be  banking  business. 
But  when  a  corporation  or  natural  person  re- 
ceives from  another  person,  for  discount,  bills 
of  exchange  or  promissory  notes  belonginff  to 
that  other,  he  is  acting  as  a  banker;  and  wneo 
a  customer  brings  bonds,  bullion  or  stocks  for  {CM] 
sale,  and  they  are  received  for  tbe  purpose  for 
which  they  are  brought,  that  is,  to  be  sold,  the 
case  is  presented  wbicb  we  think  was  contem- 
plated by  tbe  Statute.  In  common  understand- 
ing, he  who  receives  goods  for  sale  is  one  who 
receives  them  as  agent  for  a  principal  wbo  ia 
tbe  owner.  He  fa  DM  one  who  buys  and  adla 
on  his  own  bccoubL" 

This  language  embraces  tbe  present  caae. 
Tbe  plaintuF  was  not  a  broker  who,  without 
employing  capital  of  his  own,  simply  negoti- 
ated purchases  and  sales  of  stocks  for  others, 
receiving  only  tbe  usual  commissioQS  for  serv- 
ices of  &at  character.  In  his  business  of  buv- 
ing  and  selling  stocks  for  others,  he  repilarly 
employed  capital,  by  the  use  of  which  interest 
was  earned  upon  moneys  advanced  by  him  for 
his  customers,  substantially  as  it  would  be 
earned  by  a  bank  upon  money  loaned  to  ita 
customers.  In  the  parlance  of  the  Stock  Ex- 
change, he  might  be  called  a  stock  brewer; 
yet,  here  were  all  the  conditions,  which,  under 
the  Statute,  made  the  case  of  a  banker,  whose 
capital,  employed  in  his  business,  was  liable  to 
a  tax  of  one  twenty-fourth  of  one  per  centum 
each  month.  It  is  not  a  auffident  answer  to 
this  view  to  say  that  tlie  business  of  a  stock 
broker  is  ordinarily  distinct  from  tbe  business 
of  a  banker,  or  that  according  to  tbe  commoo 
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SDderstandlDK  a  stock  broker  b  not  a  banker. 
A  stock  broker  may  do  sooie  of  ilie  kinds  of 
business  that  are  usely  done  by  bunkers,  and 
many  banks  and  bankers  do  business  which,  as 
a  gencntl  rule,  is  only  done  by  stock  brokers. 
Congress  did  not  intend  that  the  question  of 
taxation  upon  capital  employed  in  the  buslneas 
of  banlting  should  depend  upon  the  mere  name 
given  to  such  business,  either  by  tbow  engaged 
u  it  or  by  others.  When  the  plaintiff  admits, 
as  he  does,  that  bis  business  was  that  of  buy- 
ing and  selling  slocks  for  fais  customers,  and 
that  In  such  business  he  employed  capital,  he 

S roves  that  he  was  a  t>anker  within  the  statutory 
etinitioo,  and  that,  within  the  nwaning  of 
■ection  8406,  bis  capital  was  employed  to  the 
busioess  of  baokioff.  He  brings  himaelf  within 
the  rule  Uiat  Congress  prescribed  for  delermin- 
lag  who,  for  the  purposes  of  the  taxation  in 
question — though  not  necessarily  in  the  com- 
mercial sense — were  bankers  and  what  was 
banking  business.  That  rule  is  expressed  in 
words  tbat  leave  no  doubt  as  to  what  was  the 
intentioo  of  Congress.  The  judgment  below 
fiva  effect  to  ^atintentian,  and  it  it tMrmed. 

Mr.  t/uffiM  Flald  and  Jvstfw  Killer 
dissent. 


[644]       THE  UKITED  STATES,  Afpt., 

V. 

JESSE  D.  OABa 
(See  B.aBeporter*lttA.6<MBO 

Mait  eontraet,  conttruetion  of—aequiateenee 
prenm^ion  that  ptMie  ojfflanrt  hem  done  their 
dutVt  extent  ^—deUn^uentff  in  earrifing  the 
maiZt  —aetumption. 

L  Where,  tn  ■  oontnwt  for  oarrylng  the  malls, 
placea  are  dealffiuited  aa  on  the  line  of  the  moll 
route  from  one  point  to  another  and  baok,  the 
oontractor  Is  required  to  return  throuffb  the  Mune 
places  00  bis  way  baok.  Be  cannot  return  by  a 
shorter  route. 

i.  in  order  to  estatdlsh  an  aoqulesceoce  equlT»> 
tent  to  assent  in  a  certain  mode  of  dealing  with 
the  subject  matter  of  the  oontraot,  the  burden  Is 
on  the  oontraotor  to  ibow  knowledge  or  Informa- 
tlOD.  br  the  DqpartaMat,  at  his  oondjcttai  the 
prenlKn. 

I.  The  presumption  tbat  public  oAoers  have  done 
their  duty  la  not  a  substitute  for  proof  of  an  In* 
d^iendent  and  material  tact. 

L  Altboufrt>  It  la  the  dn^  of  a  poetmaster  to  re- 
port to  tbePoetmaster-Oeoeral  every  deliiiquenoy 
of  a  oontractor,  yet  It  la  not  to  be  assumed  that 
he  reported  a  delioquenoy.  unless  proof  ISflven 
that  he  bad  hnowledxe  of  ft 

L  The  certificate  of  the  second  aasWantpoataiBs* 
tettmand  that  the  malls  bad  been  carried  witb- 
oat  any  delinquencies  ao  far  as  shown  by  the 
ncuraa  received,  indicates  that  the  "returns  te> 
oelved**  did  not  show  the  nonpertormanoe  of  the 
oontraotor. 

L  Where  tt  uppmn  from  the  tbtdfngs  that  the 
first  Information  received  by  the  Po6tma8t«r- 
QenenU  that  the  mall  was  not  carried  as  con- 
tracted tCT  was  at  a  certain  date,  it  will  not  l>e 
assumed  that  the  responsible  ofltceis  of  the  De- 
partment knew  of  the  manner  of  Its  being  car- 
ried before  that  time,  or  acquiesced  therein. 
[No.  411.1 

Bkbmitted  Dee,  »,  18S$.   Decided  Jan.  6, 
US  u.  & 


APPEAL  from  a  Judgment  of  the  Court  of 
Claims  in  favor  of  the  petitioner  to  recover 
compensation  for  carrying  the  mail  under  a 
contract  with  tbe  Postmaster-Oeneral  to  carry 
the  United  Slates  mail  from  Salinas  City  to 
Oabllan,  California,  and  back  from  Gabilan  to 
Salinas  Ci^.  Reoeraed. 

Petitioner  carried  the  mails  from  Salinas  Citr 
to  Oabilao  by  way  of  Santa  Ritaand  Natividaa. 
a  circuitous  rouie  in  length  10  miles,  and,  on 
the  return  trip  be  carried  them  directly  from 
Oabilao  to  Salinas  City,  a  distance  oi  about 
10  miles,  without  passing  through  Natividad 
and  Saota  Rita.  The  compensation  named  in 
tbe  contract  was  paid  to  him  for  over  three 
years  and  then  was  refused  on  the  ground  tb^ 
be  bad  not  performed  fais  contract  as  he  bad 
not  carried  tne  mails  on  bis  return  trip  tbrongb 
Natividad  and  Santa  Rita.  Tbe  Postmaster- 
General  also  deducted  from  other  contracts  for 
carrying  the  mails  by  bim  certain  amounts,  on 
account  of  moneys  which  bad  been  paid  him 
on  the  flrst-namea  ctntractt  m  account  of  his 
failure  to  carry  tbe  mails  on  tbe  return  trip 
over  the  same  route'tbat  be  carried  them  on  the 
outward  trip. 
Reported  below,  22  CU  CI.  162. 

Statement  by  Mr.  Chi^  Juatiee  Fuller: 
Carr  filed  bis  petitioo  against  Uie  United 
States  io  the  Court  of  Claims  on  the  l?th  of 
February,  1885,  averring  that  the  Postmaster- 
General  entered  into  a  contract  in  writing  with 
bim  in  April,  1878,  for  carrying  the  mails  of 
the  Unitra  States  from  Salinas  City,  in  the 
State  of  California,  to  Gabilan,  in  that  State, 
and  back  from  Gabilan  to  Salioas  City,  for  the 
annual  sum  of  $7tt6,  a  copy  of  which  contract 
he  attached  to  bis  petition;  tbat  at  tbe  lime  of 
the  letting  of  tbe  contract,  and  for  upwards  of 
four  years  prior  thereto,  the  mails  were  carried 
upon  tbe  route  aforesaid,  outward  from  Sal- 
inas to  Santa  Rita,  a  distance  of  three  miles,  |6451 
and  from  Santa  Rita  to  Natividad,  a  distance 
of  four  miles,  and  from  tbe  last-named  place  lo 
Gabilan,  a  distance  of  eight  miles,  ana  on  the 
return  trip  direct  from  Gabilan  to  Salinas,  a  dis- 
tance of  about  ten  miles,  without  passing 
through  Natividad  and  Santa  Rita;  that  he  be- 
lieved  that  tbe  mode  of  transportation  last  afore- 
said was  established  under  the  authority  ^f  the 
FostmasterOeneral  for  said  route,  and  proposed 
to  canr  the  malls  upon  said  route  for  tbe  com- 
pensatKiD  aforesaid,  upon  the  understanding 
that  tbe  malls  were,  during  tbe  term  of  the 
contract,  intended  by  said  proposal  lobe  car- 
ried in  the  manner  before  stated;  that  he'  com- 
menced service  under  the  contract  July  1, 1878, 
and  for  four  years,  including  the  80tb  day  of 
June,  188S,  carried  tbe  mails  six  times  a  week 
from  Salinas,  by  way  of  Santa  Rita  and  Na- 
tividad, to  GabUao,  and  back  direct  from  Gab> 
Uan  to  Salinas,  by  a  direct  line,  not  passing 
through  Natividad  and  Santa  Rita;  tbat  tbe 
compensation  was  paid  up  to  January  1,  1882, 
but  not  from  tbe  first  of  January  to  th^  first 
of  July,  1882;  and  tbat  tbe  Postmaster-General 
has  refused  to  pay  petitioner  tbe  sum  of  $3d8, 
the  amount  of  compensation  due  for  tbe  period 
lost  mentioned,  upon  the  ground  that  petitioner 
had  not  performed  his  contract,  Inasmuph  as 
he  had  not  carried  the  mails  from  Gabilan  to 
Salinas  by  way  of  Natividad  and  Santa  Rila. 
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Fatltioner  furtber  slleged  that  at  Uie  letting  he 
nreaented  proposals  to  the  FoatmuterlJeDeral 
for  earring  the  malLs  apoa  four  other  routes 
for  the  period  of  four  years,  namely,  from 
July  1, 1878,  to  June  Kl,  1883,  and  obtained 
contracts  tbei«for  at  certain  compensation  in 
the  proposals  named;  that  from  the  compen- 
«atfon  due  on  the  last-named  contracts,  $848.25 
was  withheld  on  account  of  the  first-named 
contract,  and  there  waa  alao  deducted  from  the 
four  last  coDtractB  the  ram  of  |85.93,  for  cer- 
tain alleged  delays  in  the  transportation  of  the 
mail.  Petitioner  therefore  prayed  judgment 
for  the  sum  of  $782.17. 

The  flndioga  of  faa  and  conclusion  of  law 
an  as  follows: 

•1. 

"In  April,  1878,  the  PortmBater-Oeneral  and 
the  claimant  entered  Into  s  contract  to  carry 
the  mai\i  on  route  No,  46,118,  in  the  State  of 
California,  from  Salinas,  by  Santa  Rita  and 
Natividad,  to  Oabllan,  and  back,  six  times  a 
week,  for  the  annual  sum  of  $796.  The  ma- 
terial portions  of  said  contract  are  set  forth  In 
flnding  V. 

"II. 

"The  mails  were  carried  on  said  route  under 
nid  contract  for  four  years,  commencing  July 
1, 1878,  and  ending  June  30,  188S,  as  foltowB: 

"The  mails  were  carried  by  the  claimant 
from  Salinas,  by  way  of  Santa  Rita  and  Na- 
tivldad.  to  Qabfliin,  and  back  to  Salinas,  by  a 
direct  route  from  Oabilan  to  Salinas.  The  dit- 
tanoe  from  Salinas,  bv  Sanui  Rita  and  Nalivi- 
dad,  to  Qabilan  is  12*  miles;  the  distance  from 
Oabilan  to  Salinas  by  a  direct  route  Is  10  miles. 

"That  the  said  route  was  operated  by  Ibe 
claimant  since  the  year  1870,  the  mails  being 
always  carried  in  the  same  manner  in  which 
the  same  was  carried  by  the  claimant,  namely, 
from  Salinas,  by  way  of  Santa  Rita  and  Ka- 
tlTidad,  to  Gatman,  and  from  Oabilan  to  Sali- 
nas direct,  and  until  the  date  of  the  certificate 
of  inspection  of  the  13th  of  May,  1882,  have 
always  been  certified  as  doty  carried  and  paid 
for  accordingly  by  the  Postoffice  Dgjartment. 
The  provisions  of  the  contract  under  which 
nId  BOTice  was  performed  were  in  all  respects 
dmilar  to  Uie  provisiona  of  the  contract  sued 
cn. 

"HI. 

"For  the  failure  of  claimant  to  carry  the 
mails  em  Santa  Rita  and  Natividad,  as  afore- 
said, from  July  1,  1876.  to  March  81, 1883,  the 
Postmaster-Oeneral,  upon  May  18,  1888,  en- 
tered a  deduction  from  his  compensation  of 
$746.25.  which  deduction  equals  one  quarter 
of  the  total  compensation  fixed  by  the  contract 
for  whole  service  under  it  during  the  period 
covered  by  the  alleged  delinquency. 

"There  is  no  proof  that  any  subsequent  fail- 
ure to  said  dato  al  the  claimant  to  carir  the 
United  States  mail  via  Santa  Rita  and  Nativi- 
dad has  ever  come  to  the  notice  of  the  Post- 
master-GcnerBl  or  the  FoBtofBce  Department. 

'TV. 

"In  the  advertisement  of  November  1, 1877, 
tnviting  proposals  for  carrying  the  mails  of 
the  United  States  in  certain  States  and  Terri- 
tories, the  Postmaster-Qeneral  invited  bids  tar 
carrying  said  malla  on  the  follovtng  ronte  in 
GaUtomia,  to  wib 


"  '46,118.  From  SaUnaa,  by  Santa  Rita  and 
Natividad,  to  Gabilan.  IS  miles  and  back,  six 

'Leave  Salinas  dally,  except  Bundi^.  at 
1  P  Ml  • 

'  -Airive  at  Oabilan  by  7  P.  M.; 
'Leave  Oabilan  dally,  exoept  Suodsf,  at 

"  'Arrive  al  Ballnai  by  IS  U. 
**  'Bond  lequired  with  bid,  $1,800:' 

"V. 

"•No.  46,118.  $7M. 
"  This  article  of  contract,  made  on  the  16tb 
of  March,  1876,  between  the  United  Slates  of 
America  (aetins  in  this  behalf  by  the  Postmu- 
ter^Oenenl)  and  J.  D.  Carr,  contractor,  and 
A.  B.  Jackson,  of  Salinas,  Monterey  County, 
California,  and  George  Pomcroy,  of  Salinas, 
Monterey  County,  California,  as  bis  sureties, 
witnesseth:  That  whereas  J.  D.  Carr  has 
been  accepted,  according  to  law,  as  contractor 
for  transportinir  the  mau  on  route  Na  46.118, 
from  Salinas,  Cal.,  by  Santa  Rita  and  Nativi- 
dad, to  Gabilan  and  back,  dx  times  a  week,  al 
$796  per  year,  for  and  during  the  term  besin- 
nioK  July  1,  1878,  and  ending  June  80,  1882. 
"»''      »        *        *       •  • 

"  'For  which  services,  when  performed,  the 
said  J.  D.  Carr,  contractor,  is  to  be  paid  by 
the  United  States  the  sum  of  $796  a  year,  to 
wit:  Quarterly,  In  the  months  of  November, 
February,  May  and  August,  througli  the  post- 
masters on  the  route,  or  otherwise,  at  the  op- 
tion  of  the  Postmaster-Qeneral;  said  pay  to  b« 
subject,  however,  to  be  reduced  or  discontin- 
ued by  the  Postmaster-General,  as  hereinafter 
stipulated,  or  to  be  auapended  In  case  of  de> 
linquen<gr. 

"  'It  is  hereby  stipulated  and  agreed  by  the 
said  contractor  and  his  sureties  that  tbePost- 
maBtf>r-G«oeral  may  discontinue  or  extend  this 
contract,  change  the  schedule  and  termini  of 
the  route,  and  alter,  increase,  decrease  or  ex- 
tend the  service,  in  accordance  with  law,  he 
allowing  a  pro  rata  Increase  of  compensation 
for  any  additional  service  thereby  required,  or 
for  increased  speed,  if  the  employment  of  ad- 
ditional  stock  or  carriers  is  rendered  necessary; 
and  in  case  of  decrease,  curtailment  or  discon- 
tinuance of  service,  as  a  full  indemnl^  to  said 
contractor,  one  month's  extra  pay  on  the 
amount  of  awlce  dispensed  wiui.  and  a  ^ 
rata  compensation  for  the  service  retained: 
Pi-ovided,  homver.  That,  in  case  of  increased 
expedition,  the  contractor  may,  apoa  timely 
notice,  relinquish  the  contract. 

"  'It  is  hereby  also  stipulated  and  agreed  by 
the  said  contractor  and  his  aureliea  as  afore- 
said that  tbey  iriiall  forfeit 

"  '1.  The  pay  of  a  trip  whoa  it  ia  nol  ran, 
and,  in  addition,  if  no  sufficient  excuse  for  the 
failure  is  fumisbed,  an  amount  not  more  than 
three  timee  the  pay  of  the  trip. 

"  '2.  At  least  one  fourth  of  tbe  par  of  the 
trip  when  tiie  running  ia  so  far  bebinp  time  ai 
to  fail  to  m^e  connection  with  a  depending 
mail. 

"  '8.  For  violating  any  of  the  foregoing 
providons  touching  the  transmission  of  com- 
mercial intelligence  more  rapidly  than  by 
mail;  or  giving  preference  to  pMsengers  or 
trelR^it  over  the  mall  or  any  p(Hwm  Uieraoft  or 
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for  Icavltif  tlw  same  for  tbeir  aocoromodatiOD; 
or  carryiog,  otherwise  tban  in  the  mail,  matter 
vbicb  should  go  by  mail;  or  traDsportliie  per- 
sons engaged  in  so  doing,  with  knowledge 
ttaeretif,  apenaltj  equal  to  a  quarter's  pay. 

"  '4.  For  violating  any  other  provtsion  of 
this  contract  touching  the  carriage  of  the  malls, 
or  the  time  and  manner  thereof,  without  a  sat- 
isfactory explaoatioo  of  the  delinquency,  in 
due  time,  to  the  Postmaster-General,  a  penalty 
in  his  discretion.  That  these  forfeitures  may 
be  increased  intofwoaltlesof  a  higher  amounl. 
In  the  discretion  of  tbe  Postmaster  Geitenl, 
according  to  the  nature  or  freoueocy  of  the 
failnre  and  the  importance  of  the  mail:  Pro- 
|04S]  titled,  That,  except  as  herein  otherwise  speci- 
fied, and  except  as  provided  by  law,  no  penalty 
shall  exceed  three  times  the  pay  of  a  trip  ia 

each  case.' 

•  ««••• 

[Duly  signed,  sealed  and  deliversd.] 

"VI. 

*•  'Ckrtificate  of  iNBFECnon. 
"  'PoffT-OpncE  Depasthent, 
'Office  OP  the  Hbcond  Absibtant  Pobtt- 

M  ASTEB-  OeSERAL. 

"  •DrvisroN  of  Inbpectioh, 

*<  'Washington,  D.  C,  October  28,  1878. 

**  1  hereby  certify  that  the  malls  have 
been  carried  by  contractors  in  accordance  with 
provisioDS  of  contract,  or  orders,  on  routes 
stated  herein  by  number  in  the  State  of  Cali- 
fornia, without  any  failures  or  delinquencies, 
so  far  as  shown  by  returns  received,  for  the 
quarter  ended  September  80.  187& 

•      •      •      "'48,118     •      •  • 
"  'J.  L.  French, 
*'  'Acting  Second  AssistantPostmaster-aeneral. 

"  'To  the  Auditor  of  the  Treasury 

for  the  Postoffice  Department.* 

"On  March  22,  1882,  Second  Assistant 
Postmneter-Oeoeral  addressed  a  letter  to  the 
postmaster  at  NatividadsDd  received  Informa- 
tion from  him  on  April  6, 1889,  that  the  mall 
was  not  carried  from  Gabllan  by  way  of  Na- 
tividad  and  Santa  Rita,  and  thatsuch  bad  been 
the  practice  since  the  present  contractor  had 
the  conti-acL  The  postmaster  at  Santa  Rita 
certiflcd  to  the  Poaima-oter-GeDeral  that  such 
had  been  the  practice  since  he  became  post- 
master. The  date  of  tbe  letters  aa  to  the  con- 
tinuance of  the  mode  of  carrying  the  mails 
was  May  1. 188d. 

"CONCLUSION  OF  LAW. 

"UpOD  tbe  foregoing  facts  the  court  deter- 
mines, as  a  conclusion  of  law,  that  the  claim- 
ant is  entitled  to  recover  tbe  sum  of  $746.20." 

Judgment  was  thereupon  rendered  in  invoe 
feso]        the  petitioner  tar  $748.30,  from  wbidi  the 
defendant  appealed  to  this  court.   The  opinion 
of  the  Court  of  Claims  will  be  lound  In  SS 
Ct.  CI.  152. 

Mmn.  W.  H.  H.  Mllw,  Atty-Oen.,  and 
J.  Moff,  AttUtdnt  Attorn^,  for  appel- 
lant. 

Mmr$.  A.  J.  wnUrd  and  M.  Lake 
for  appellee. 

Jfr.  rM^JusMMFttlterdeliTCiedthe opin- 
ion of  the  court: 


the  sum  of  $35.02,  the  aggregate  of  some 
small  deductions  upon  other  contracts,  was 
disallowed  by  the  Court  of  Clalma,  and  tlut 
result  accepted  by  tbe  claimant. 

It  ai^ars  from  the  third  finding  that  the 
Postmaster-Oeneral  deducted  from  the  cloim* 
ant's  compensation,  under  contract  No.  40,118^ 
$746.25,  "which  deduction  equals  one  quaitcr 
of  the  total  compensation  fixed  by  tbe  contract 
for  whole  service  under  it  during  tbe  period 
covered  by  the  alleged  delinquency;"  being 
the  three  years  and  three  quarters  from  July 
1, 1878,  to  Harcb  81.  1888.  It  follows,  then, 
that  the  contractor  performed  the  service  for 
the  months  of  April,  May  and  June,  1882.  as 
required  by  the  contract,  as  hereafter  consid- 
ered. As  to  $898  of  tbe  $746.2-5,  that  sum 
was  withheld  from  tbe  compensation  under 
tbe  contract  In  question,  the  last  two  quarien 
DOt  having  been  paid,  butttaebalanceof  $848,25 
was  deducted  from  moneys  coming  to  the  pe> 
titioner  on  other  contracts,  and  he  contends 
that  it  should  not  have  been  so  deducted,  be- 
cause that  amount  had  been  voluntarily  paid 
by  the  United  States,  and  Uierefore  could  not 
be  recovered  back.  But  If  tiie  oontractor  was 
not  entitled  to  $746,28  erf  tlie  compensailoii 
provided  by  this  contract,  and  if  payments 
were  made  thereon  up  to  the  last  two  quarters 
by  mistake,  for  service  that  had  not  been  per^ 
formed,  or  under  such  circumstances  asbrougbt 
them  within  section  4067  of  tbe  Revised  Stat- 
utes, then  tbe  payments  could  be  recovered 
back,  and  their  deduetloo  in  part  from  other 
money  coming  to  petitioner  was  proper  In  the 
settlement  of  the  accounts  between  the  parties. 

Section  40S7  ia  as  follows: 

"In  all  cases  where  money  has  been  paid  nut 
of  tbe  funds  of  the  Poet-Office  Department 
under  the  pretence  that  service  has  been  per- 
formed therefor,  when,  in  fact,  such  service 
has  Tiot  been  performed,  or  as  additional  allow* 
ance  for  increased  service  actually  rendered, 
when  the  additional  allowance  exceeds  the  sun 
which,  according'to  law.  might  rightfully  have 
been  allowed  tlwrefor,  and  in  all  mber  ca-«es 
where  money  of  the  Department  has  been  paid 
to  any  person  In  consequence  of  fraudulent 
representations,  or  by  the  mistake,  collusion 
or  misconduct  of  any  officer  or  other  employ^ 
in  the  postal  service,  the  Postmaster-Oeneral 
shall  cause  suit  to  be  brought  to  recover  such 
wrong  or  fraudulent  payment  ttt  excess  with 
interest  tbaeon." 

This  section  was  applied  in  United  Stattt 
BartoteASi  U.S.  271, 1^1  [88:846.  861].and  Jtfp. 
Ju»tieeYie\d,  in  delivering  the  opinion,  quotes 
with  approval  the  language  of  Baron  Parke 
in  Kt^sf  V  Solari.  9  Mees.  ft  W.  04,  08,  that 
"where  money  is  paid  to  another  under  the 
influence  of  a  mistake,  that  Is,  upon  the  sup> 
position  that  a  spedflc  foct  fs  true,  which 
would  entitle  the  other  to  the  money,  but  whicli 
fact  Is  untrue,  and  the  money  would  not  bave 
been  paid  If  it  bad  Ixm  known  to  the  payer 
that  the  fact  was  untrue,  an  action  will  lie  to 
recover  It  back,  and  it  is  against  conscience  to 
retain  it;"  and  adds:  "Reasons  for  the  appli- 
CBtioo  of  the  rule  are  much  more  potent  In  tbe 
case  of  the  contracts  of  tbe  government  than 
of  contracts  of  Individuals;  for  the  goremiuent 
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wbose  fgDonmce,  carelesanesslor  tmfaitbf  oloess 
would  otberwiae  often  bind  it,  to  the  serioua 
Id  jury  of  Ha  operations."  Nothing  more  ored 
be  sold  on  this  point,  and  this  brings  us  to  the 
real  question  in  the  case. 

Claimant  contracted  tocarir  the  mails  "from 
Salinas,  bj  Santa  Rita  and  Nativtdad,  to  Gab- 
ilao,  15  miles  and  back."  The  time  to  be  taken 
on  the  trip  was  specified  at  six  hours  each  way. 
There  is  no  ambiguity  in  Ibis  coatract,  from 
which  a  doubt  could  arise  as  to  whether  Ibe 
[6S8]  return  route  was  to  be  idc-niical  with  the  out- 
ward route.  Where  places  are  designated  as 
on  the  line  of  a  mail  route  from  one  point  to 
another  and  back,  no  reason  is  perceived  for 
their  omission  on  the  return.  There  may  be 
instances  where  retracing  the  road  is  not  deemed 
important,  or  is  imprncticuble  in  view  of  par- 
ticular exigencies;  but  if  so,  the  din'creoce  in 
route  would  be  specified.  And  where  the 
transportation  is  for  a_givcQ  number  of  miles 
and  back,  tbia  does  not  mean  the  number 
named  one  way  and  an  indefinite  and  less 
number  the  other. 

The  contractor  was  clearly  required  to  return 
to  Salinas  from  Oubtlan  by  the  same  way  he 
went  to  Gabilan  from  Salinas. 

The  Court  of  Claims  did  not  take  any  other 
view  of  the  laogua^  of  the  contract,  but  de- 
termined the  case  to  the  contrary  upon  the 
cround  that  the  contract-had  been  otnerwise 
"coDsirued  by  the  claimant,  and  the  responsible : 
power  of  the  defendants,  and  that  construction 
became  and  was  the  contract  at  the  lime  the 
services  were  performed  covered  by  the  period 
of  deductions,"  This  conclusion  is  reached  as 
tu  the  Post-OiTlLe  Departraeot  upon  the  reason- 
ing that  as  "it  was  the  duty  of  the  postmasters 
connected  with  the  mail  ronte  at  the  termini 
to  report  to  the  Department  the  manner  in 
which  the  service  was  performed,  and  the  pre- 
BumptioQ  is  that  they  performed  their  mity 
and  that  the  Department  was  advised,  not  only 
during  the  time  of  the  performance  of  the 
contract  in  controversy,  but  the  antecedent 
contracts,  covering  tb  e  same  service  embraced 
in  contract  No.  46,118;"  and  as  the  evidence 
waa  "that  on  October  28,  tblH,  the  acting  sec- 
ond assistant  postmaster-general  ceiliflrd  to 
the  auditor  of  the  treasury  for  the  Post-Odlce 
Department  that  for  the  Quarter  ending  Sep- 
tember 30,  1678,  there  haa  been  no  faiiurt!  or 
delinqueocy  in  the  execution  of  the  contract 
upon  the  part  of  the  contractor,"  and  as  "it  is 
sofe-to  assume  that  for  all  preceding  payments 
the  same  certificate  was  made,  based  upon  re- 
ports furnished  by  tlie  postmasters  connected 
with  route  No.  46,118;"  the  acts  of  "the  re- 
sponsible ofRven  of  tbe  Depattment  being  in 
possession  of  the  same  information  and  knowl- 
edge" as  the  postmasters,  "commit  tbe  de- 
■feodant  to  the  construction  of  the  agreement 
as  placed  upon  it  by  the  parlies  who  performed 
[6S3]  labor  of  its  execution,  and  who  were  cog- 
nizant of  the  mode  in  which  It  was  performed." 

Tbe  Department  did  not  direct  or  afBrma- 
tivelv  permit  tbe  contractor  In  pursue  the  course 
be  did,  and  if  be  could  recoTer  in  whole  or  in 
part,  upon  the  ground  of  an  acquiescence 
equivalent  to  assent  in  a  certain  mode  of  deal- 
ing with  tbe  subject  matter  of  the  fmntract, 
tbe  burden  was  on  him  to  sliow  knowledge  or 
Information  by  the  Department  of  his  conduct 
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in  tte  premises.  No  evidence  to  establish  such 
knowledge  or  information  having  been  ad- 
duced, the  case  was  made  to  rest  upon  the 
presumptioD  that  the  postmasters  at  the  termini, 
where  the  schedules  of  the  time  of  tbe  anivu 
and  departure  of  the  mails  were  kept  and  reg- 
isters thereof  made  and  returned,  were  ac- 
quainted with  the  terms  of  tbe  contract  and 
claimant's  noocomptiooce  therewith,  tnd. 
being  presumed,  upon  the  further  presumption 
that  they  must  have  reported  the  failure  la 
performance  to  the  Department. 

In  United  Stata  v.  H<m,  92  U.  S.  281,  284 
f23  :  707,  708]  Mr.  Juttiee  Strong,  speaking  for 
the  court,  says: 

"The  presumption  that  public  officers  have 
done  their  duty,  like  the  presumption  of  inno- 
cence, is  undoubtedly  a  legal  piesumptiou;  but 
it  does  not  supply  proof  of  a  substautive  fact. 
Best,  in  his  Treatise  on  Evidence,  section  300, 
says:  'The  true  principle  intended  to  be  aa- 
serted  by  the  rule  seems  to  be,  that  there  is  a 
general  disposition  in  courts  of  justice  to  up- 
bold  judicial  and  other  acts  rather  than  to 
render  them  inoperative;  and  with  this  view, 
where  there  is  general  evidence  of  acts  hnvin,^ 
been  legally  and  regularly  done,  to  disp<-n«e 
with  proof  of  circumstances,  strictly  speaking, 
essential  to  the  validity  of  those  acts,  and  by 
which  they  were  probably  accompiinicd  in 
most  instances,  although  in  others  tlie  assump- 
tion may  rest  on  grounds  of  public  policy.' 
Nowhere  is  tbe  presumption  held  to  be  a  sub- 
stitute for  proof  of  an  independent  and  m*- 
terial  fact." 

Section  8849  of  the  Revised  Statutes  provides 
that  "every  postmaster  shall  promptly  report 
to  the  Postmaster-Oeneral  every  delinquency, 
neglect  or  malpractice  of  the  contractors,  their 
agents  or  carrten.  which  comes  to  fats  koowl- 

§y  none  of  the  findings  of  fact  is  it  [6541 
shown  that  the  delinquency  in  question  ever 
came  to  tbe  knowledge  of  the  postmasters  at 
the  termini  of  this  mail  ronte.  But  under 
finding  VI.  it  appears  that  "on  March  23. 188SL 
second  assistaut  postmaster-general  addressed 
a  letter  to  tbe  postmaster  at  Natividad  and  re- 
ceived information  from  him  on  April  6,  1882, 
tbat  the  mail  waa  not  carried  from  Oabilan  by 
way  of  Natividad  and  Santa  Rita,  and  tbat 
such  bad  been  tbe  practice  unce  tbe  present 
contractor  bad  the  contract.  The  postmaster 
at  Santa  Rita  certified  to  the  Postmasler- Gen- 
eral that  such  bad  been  the  practice  since  he 
became  postmaster.  Tbe  date  of  the  letters  aa 
to  the  continuance  of  tbe  mode  of  carrying  the 
mails  was  Ma;  1, 1882;"  and  from  finding  III., 
that  the  Postmaster-Oeneral  iostaotly  repudiated 
that  manner  of  carrying  the  mails,  and  that 
they  were  not  so  carried  for  the  remaining 
quarter  under  the  contract. 

Of  course  the  postmasters  at  Santa  Rita  and 
Natividad  knew  that  the  mails  did  not  come 
back  through  those  places,  but  it  does  not 
follow  that  they  were  aware  that  the  contractor 
was  obliged  so  to  carry  them.  Indeed,  as  tb^ 
mode  no  effort  to  have  this  state  of  things 
remedied,  so  far  as  appears,  it  Is  rather  to  be 
presumed  that  they  were  not  aware  that  it  was 
the  result  of  the  delinquency  of  the  contractor. 

The  fact  of  knowledge  on  the  part  of  th* 
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postmaslen  of  the  deUoqueDcy,  from  wbicb 
the  infereoceis  drawn  that  mey  reported  it, 
was  a  fact  to  be  proTvn  and  not  to  be  presumed. 
If  tb^  knew  of  the  delioqueocy  U  was  un- 
doubtedly their  duty  to  report  It,  but  it  is  not 
to  be  aasutned  that  tbey  did  report  it,  without 
some  evidence  of  such  kDowledjH;e;  and  upon 
this  record  the  irresistible  inference  is  that  the 
deiio^uency.  If  reported,  woold  not  have  been 
permitted  to  contione. 

The  certificate  of  tbe  second  assIstaDt  post- 
nuuter-general  is  dated  October  88,  1876,  and 
states  that  tbe  mails  had  been  carried  '  'without 
any  failures  or  delinquencies,  so  far  as  shown 
by  returns  received,  for  the  quarter  ended 
Sei^emberSO,  1878."   As  the  contract  was  a 

6 lain  one,  sad  was  not  performed  according  to 
s  terms,  we  think  this  certificate  indicates 
(6651  dearly  that  the  "returns  receired"  did  not 
show  the  nonperformance.  So  far  from 
strengthening  the  alleged  presumption  that 
the  postmasters  reported  the  facts  as  tbey  ex- 
isted, its  effect  is  to  tbe  contrary.  Wbat  they 
did  report,  in  fact,  is  notshown;  and,  Inosmuca 
as  under  flndiug  VI.  no  other  inference  can  be 
drawn  than  that  tbe  fint  informatioo  that  the 
Fostmaster-Oeneral  had  that  the  mail  was  not 
carried  from  QabUao  by  war  of  Natlvldad  and 
Santa  Rita,  was  April  6, 1862,  we  cannot  accept 
the  conclusion  that  the  responsible  officers  of 
the  Department  were  In  ixwsession  of  infor- 
mation and  knowledge  of  tbe  conduct  of  tbe 
contractor  before  that  time,  and  acquiesced  in 
the  manner  In  which  he  earned  the  malls  dur- 
liiff  the  period  in  question,  or  during  the  pre- 
oraing  years,  in  respect  to  which  it  ia  round  that 
he  so  operated  tbe  route  under  a  atmilar  cootracl. 

We  can  find  nothing  to  tbe  findings  to  justify 
ns  In  holding  that  tbe  Department  paid  thfe 
didmantthe  full  measure  <s  bis  compensation 
Iffior  to  March  81.  1682,  with  knowledge  of  the 
manner  In  wbicb  he  was  performing  the  work, 
or  that  the  Department  ever  put  the  Interpre- 
tation upon  tbe  contract  which  is  now  con- 
tended for,  or  induced  the  contractor  to  enter 
into  the  contract  by  reason  of  any  such  inter- 
pretation on  its  part.  Tbe  deduction  of  $746.25 
was  properly  made,  and  tbe  conclusion  of  law 
on  the  facts  found  wss  erroneous. 

77ie  judgment  it  reteraed,  and  ths  oavte  re- 
manded mth  dtreeUoru  to  mUtrjudgnu^  for 
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doned  location  of  Teraa  land—rights  of  tub- 
eeqvent  locator — coinplianee  mth  statute — 
posaenionaa  notice— Ruiiedge  title— land  eer- 
l^fieatet,  diftttela—effeet  of  location— eUoppel 
warranty  in  deed— Statute qf  Limitatioiu: 

L  A  decree  of  tbe  district  court  of  a  countr  of 
Texas  bavlnv  tbe  proper  Jurlsdlctioa.  declaring  a 
will  of  lands  In  Texas  to  be  void.  Is  a  valid  decree, 
where  all  tbe  neoesHtrr  parties  were  before  tlie 
court  when  It  was  rendered. 

5.  Contingent  limitations  and  executorr  devises 
to  persons  not  In  being  m*j  be  bound  by  a  de- 
cree agalost  a  pmon  clalnilDV  a  vestetl  estate  of 
IntaeHtanoei  but  a  penon  in  belnff  olalmlng  un- 
der an  exeentonr  devise,  not  subjeot  to  aaj 
preoedlog  vested  estate  of  Inheritance  hy  which 
It  may  be  defeated,  must  be  made  a  party  to  a 
salt  affeetlnc  his  rlfchts. 

8.  A  settler  mayabandOD  one  looatlon  of  land  (d 
Texas  and  adopt  snotber,  and  the  land  In  the 
abandoned  location  then  becomes  public  land, 
subjeot  to  locaUon  by  other  purties. 

4.  A  subsequent  locator  havtog  actual  notice  of 
a  prior  location  will  be  postponed  to  tbe  superior 
rights  of  tbe  prior  locator,  although  tbe  subse- 
quent location  has  passed  into  a  patent. 

(L  Tbe  failure  of  the  prior  locator  to  comply  with 
a  statute  requiring  Uie  survey  to  be  returned  to 
the  land  otBce  within  eight  months  under  «  pen- 
alty of  being  void,  lourea  to  the  beneUt  of  tbe 
Stateand  not  totbe  benefit  of  tbe  sabseqnent  lo- 
cator. 

6.  Where  one  ts  in  notorious  possession  of  land,  no 
otber  peison  can  lay  any  new  location  upon  it, 
without  ttelng  charged  with  full  knowledge  uf 
the  claim  of  ownersblp  of  the  pomessor. 

7.  As  between  the  parties  in  this  suit,  the  Butledge 
title  must  prevsll,  and  It  Is  a  solBcient  protec- 
tion to  tbe  defendants  against  the  UtIe  set  up  in 
the  crosB-btlls. 

8.  Texas  land  certificates  are  cbattels,  and  may  be 
sold  by  parol  agreement  and  delivery,  whereby 
the  purchaser  acquires  a  right  to  locate  the  land 
and  procure  apateot  In  the  name  of  the  gruntee, 
but  for  his  own  use,  he  becoming  thereby  the 
equitable  owner  of  the  land  located. 

9.  A  location  of  lands  under  such  a  certificate,  by 
tbe  owner  or  his  agent,  glvea  a  title  and  posses- 
sloo  good  against  the  State  and  all  other  persons 
datmlngb^  inferior  title. 

10.  In  Texas,  tbeolause  In  a  deed  "  to  have  and  to 
hold  to  the  grantee,  his  heirs  and  assigns  forever, 
free  from  the  just  claim  or  claims  of  any  and  all 
persons  whomsoever,  claiming  or  to  claim  the 
same."  Is  a  general  warranty  and  carries  to  tbe 
grantee,  by  estoppel,  a  subsequent  title  which 
comes  by  Inheritance  to  the  grantor. 

11.  lDthatBtale.wheratheStatuteof Limitations 
lias  commenced  to  run  against  a  party.  It  Is  not 
suspended  by  his  death,  and  the  period  of  If  mlta- 
tlon  cannot  be  extended  by  the  connection  of 
one  disability  wlti)  another.  The  Statute  of  Um- 
Itatlons  is  a  bar  to  tbe  claims  set  up  by  the  oom- 
ldalnants.botb  in  tbe  original  and  Inthecross- 
biUs. 

[Nos.  787,  867. 888.] 
Submitted  Jan.  f,  1889.   Decided  Jan.  ff.  1890. 

APPEALS  from  a  decree  of  the  Circuit  Court 
of  the  United  States  for  the  Northern  Dis- 
trict of  Texas  dismissing  the  original  and  cross- 
Ulls;  tbe  Ull  bdng  filed  to  maintain  the  alleged 
equitable  title  to  land  bjrThomas  H.  Miller  and 
others,  claiming  as  devisees  of  Rutledge,  and 
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tbe  cross-bfllB  being  filed  by  Duolap  and  Wor- 
rall  and  others.  AJfirmed. 

Tbe  actioD  was  brouKht  origioally  in  the  Dis- 
trict Court  of  Tarraot  Countv,  Texas,  as  an  ac- 
tion of  ircspaas  to  try  title  and  to  recover  posses- 
lion  of  320  acres  of  land  In  the  Citj  of  Fort 
Worth.  Much  of  tbe  land  is  laid  out  Id  streets 
and  covered  with  bulldiags.and  about  100  acres 
of  Ii  is  occupied  by  tracks,  station-houses,  depots 
and  shops  of  railroad  companies.  Thesuit  was 
removed  into  the  Circuit  Court  of  the  United 
Stales  for  tbe  Northero  District  of  Texas.  In 
that  court  a  repleader  took  place  on  tbe  equity 
side  of  the  court.  Thomas  H.  Miller  and 
others,  claiming  asdevisees  of  Rutledge,  flleda 
bill  to  muiolaiu  their  alleged  equitable  title  to 
tiie  land  and  made  the  other  parties  defendants, 
who  all  filed  answers;  and  tbe  intervenors, 
Dunlap  anH  others,  and  Worrall  and  others, 
also  filed  separate  cross-bills,  to  which  tbe  other 
parties  filed  answers.  The  land  in  question, 
when  the  title  set  up  by  tbe  complainants  orig- 
inated, to  wit.  in  1863  and  1868,  was  of  small 
value,  but,  having  become  the  site  of  a  portion 
of  the  City  of  Fort  Worth,  it  has  acquired  a 
TCTV  great  value. 

Tlie  facts  are  fully  stated  in  the  opinion. 

Mr.  F.  G.  Korris,  for  Miller  et  at.,  ap- 
pellants: 

In  proceedings  tn  rem,  notice  of  some  kind, 
either  general  or  special,  actual  cr  constructive, 
is  essential  to  the  exercise  of  Jurisdiction. 

Windsor  v.  McVeigh,  98  TL  S.  274  (23:814); 
JSarle  v.  Me  Veigh.  91  U.  S.  603  (23: 388):  Wood- 
ruff v.  7a^,  govt.  06. 

The  rules  of  common  law  and  equity  as  to 
parties  to  suits  apply  in  this  Slate  except  in 
esses  governed  by  statutes. 

Whiting  V.  Turley,  Dall.  Dec.  464;  Jaekaon 
v.  Alfxander,  8  Tex.  106:  Deni*on  v.  League, 
16  Tex.  '699;  OmneU  v.  handler,  11  Tex.  240; 
Alliami  v.  Shmin^,  ST  Tex.  460. 

Tbe  mica  of  common  law  and  equity  as  to 
the  form  and  effect  of  judgments  are  admin- 
istered in  this  State,  in  the  absence  of  statutes 
governing  a  subject. 

Ball  V.  Harrit,  11  Tex.  800;  MeCos  v.  Craw- 
ford,  9  Tex.  853;  Hulme  v.  Janee,  6  Tex.  242; 
Morriaon  v.  Loftin,  44  Tex.  23. 

Tbe  executor,  if  sued  as  such  in  a  suit  to 
contest  tbe  wilt,  did  not  so  represent  these  plain- 
tiffs' devisees  as  to  bind  toem  by  the  judg- 
ment. 

Moorev.  Onset,  8Tei.  117;  Parkerv.  Parker, 
to  Tex.  83;  ffagerty  v.  hagerty,  12  Tex.  456; 
Fiat^ry  v.  Bo^,  21  Tex.  570;  Pecton  v.  Alex- 
ander, 27  Tex.  060;  Frankt  v.  Chapman,  61 
Tex.  676. 

In  suits  by  or  against  tbe  trustee  for  the  re- 
covery of  the  trust  property,  tbe  beneficiary  is 
A  necessary  party. 

BoU$  V.  LinViicum.  48  Tex.  224;  Huffman  v. 
OoTtwright,  44  Tex.  296;  Ball  v.  Bnrrie.  11 
Tex.  300;  HoUand  v.  Baker,  8  Hare,  72-,  Wood- 
vard  V.Wood,  19  Ala.  818;  Van  Dorm  ▼.  Bob- 
ttuon.  Iff  N.  J.  Eq.  256;  Rteharde  v.  Rieharde, 
9  GtBT,  818;  Ward  v.  BoUine,  14  Md.  166;  1 
Danlcll,  Cb.  Pr.  (5th  ed.)  220.  and  noie;  Story, 
Eq.  PI.  S  207;  2  Perry,  Tnisis,  %  873. 

All  devisees  and  legatees,  as  well  as  the  ex- 
ecutors, are  necessary  parties  to  a  suit  to  set 
aside  a  will,  and  tbey  would  not  be  bound  by 
tbe  judgment  unless  tbey  were  made  parties. 
4M 
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MeArt/iur  v.  Seott.  118U.  8.  840(28:1015); 
Rearmed  Preebyterian  ChureA  v.  Beleon,  38 
Ohio  St.  642;  Holt  t.  lamb,  17  Ohio  St.  884: 
McMaken  v.  MeMaken,  18  Ala.  679;  Broien  t. 
Riggin,  94  Hi.  660;  FafwIsoMT.  Beam,  S  Dau 
(Ev.)  155;  Bogere  v.  Tkomaa,  1  B.  Mon.  890; 
Eddie  v.  Parke,  81  Ho.  518;  Singleton  v.  Single- 
ton, 8  B.  Moo.  840;  Connolly  v.  QmnoUy,  83 
Gratt.  657;  Pomeroy,  Remedies  and  Remedial 
Riehls,  %  864;  uws.  Parties  to  Actions. 
§22. 

No  person  is  bound  trr  a  Judgment,  in  a  col- 
latersi  proceeding  or  ebewbere,  to  which  ba 
has  not  become  a  party  in  person  or  by  repre- 
sentative. 

Batme  V.  Janee,  6  Tex.  242;  Ball  v.  BarHt, 
11  Tex.  800:  McCoy  v.  Orawjord,  9  Tex.  868; 
Morrimn  v.  LqfHti,  44  Tex.  88. 

William  Butledge  did  not  represent  these 
plaintiffs  in  said  suit. 

MeArthur  v.  Soott,  113  U.  8.  340  (28: 1015); 
Lanehester  v.  TTiompeon,  5  Madd.  418;  Calvert, 
Parties,  44, 169;  Mimarquev.  Monargue,  80  N. 
Y.  830;  Douinin  v.  Spreeher,  35  Sid.  474. 

The  survey  in  question  presumed  to  he  mada 
by  authority  of  the  owner  of  the  certificate  un- 
til the  contrary  is  shown. 

Poor  V.  Boyee,  12  Tex.  440;  HoUingtieorth  t. 
Bolehaueen,  25  Tex.  6S8;  v.  FinUy,  8 

Yeates  (Pa.)  169;  Gatt  v.  Oaltoway,  29  U.  Sw 
4  Pet.  882  (7:876). 

The  forfeiture,  if  any,  could  only  be  en- 
forced by  due  process  of  law. 

Smderv.  Methmn,  60  Tex.  487;  Hamaton  r. 
Avery.  20  Tex.  613:  Bhervood  v.  Flming,  85 
Tex.  8upp.  408;  Wright  v.  Bavkint,  28  Tex 
453;  Burleaon  v.  Durham,  46  Tex.  157;  Sehu- 
knherg  v.  Barriman,  88  U.  S.  31  WaU.  44  (22: 
561);  Ruch  V.  Roek  laland.  97  U.  8.  693  (24: 
1101). 

No  presumption  from  long  possession  sgaiost 
remaindermen. 

Arnold  v.  Stevene,  94  Pick.  106:  Salmon*  v. 
Dnide,  29  Mo.  181 ;  WetU  v.  Prince,  9  Mass.  508; 
WaUinsfordv.  Heart,  15  Mass.  471;  Beath  v. 
White,  5  Coaa.  228;  Mav  v.  BUI,  6  Litt.  (Ey.) 
313;  Bolt  V.  Lamb,  17  Ohio  St.  374;  Jaekeon  t. 
Se/toonmaker,  4  Johns.  ^dO,  Bradford  v.  Catd- 
utell,  2  Head  (Tenn.)  496;  WiUiami  v.  Conrad, 
11  Humph.  412. 

No  Hmitation  against  these  plaintiffs  while 
they  were  remaindermen,  during  the  oontinua> 
tlon  of  tbe  life  estate. 

iffoU  V.  Lamb,  rupra;  Pendley  v.  Maditon, 
«&A.)^A&i;MrCorryv.  King,  Z  Humph,  ^7; 
Melltain  v.  Porter  (Ky.)  7  8.  W.  Rep.  809; 
Jaekton  v.  Schoonmaker  and  Bradford  v.  Cald- 
uwir.  eupra. 

If  plaintiffs  ever  acquired  the  life  tenant's 
right  of  entry,  tbey  also  acquired  another  right 
of  entry  at  her  death  which  is  oot  barred. 

Hartley's  Digest,  art.  168,  59,  60;  Steven* 
T.  Wintflip,  1  Pick.  Z\^',Doe  v.  Danun,^ 
East,  821;  Bunt  v.  Bum*,  3  Salk.  422. 

The  defendants  ehdm  under  the  Butledga 
title  was  not  sncb  '*  title  or  color  of  title  "  aa 
would  support  the  three  years'  Statute  of  Lim- 
itations. 

Marth  v.  Weir,  81  Tex.  97;  Bu*»ey  v.  Moeer, 
70  Tex.  42;  Catt/ro  v.  Wvrtbaeh,  18  Tex.  128; 
Browneon  v.  Scanlan,  59  Tex.  222;  Long  v. 
Brenneman,  69  Tex.  210;  Cannon  v.  Vaughan, 
13  Tex.  899;  Newman  v.  Dalla*,  26  Tex.  643; 
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Smith  V,  Poaer,  28  Tex.  80;  TAonpcm  ▼.  (Moj^, 
24  Tez.  582. 

A  deed  to  tbe  wife's  Mparate  property  with- 
ont  her  separate  ackDowledgmeat  la  null  add 
void, and  will  not  support  tbo  three  years'  Slat- 
me  of  LlmitatioQa. 

Berrjf  t.  Donley,  26  Tez.  787;  Fitzgerald  t. 
Twner,  48  Tez.  79;  Ji^nton  t.  Bryan,  62  Tex. 
628. 

No  warranty,  only  non-claim,  deed. 

Pike  T.  Qedtin,  29  Me.  185;  Partritige  t.  Pat- 
ten, 33  Me.  483;  Loomie  r.  ISngree,  48  Mc.  814; 
Jttekmn  v.  Bradford,  4  Wend.  632;  Read  v, 
Fogg.  60  Me.  481 ;  Blanchard  v.  Brooks.  12  Pick. 
47;  Jlatterton  v.  Pease,  5  Ohio,  190;  Kercheval  v. 
THplett.  1  A.  K.  Marsh.  493;  D<mgal  v.  Fryer, 
3  Mo.  40;  Raymond  v.  Uotden,  2  Cash.  264; 
Mkallace  v.  Miner,  6  Ohio,  370;  Connor  v.  Me- 
Murray,  2  Allen,  204. 

No  estoppel  from  setting  up  the  truth,  when 
the  truth  doea  not  contravene  the  deed  or  acts 
in  making  it. 

Wlteetoek  v.  Henahav),  19  Pick.  341;  Cuthbert- 
ton  y.  Irving,  4  Hurl.  &  N.  743;  Peltetreau  v. 
Jackson.  11  Wend.  110. 118;  PargetetY.  Barris, 
7  Q.  B.  708. 

A  survey  by  a  vaMd  land  certificate  is  a  right 
which  the  State  could  not  take  away. 

Sherwood  v.  Fleming,  25  Tex.  Supp.  408; 
Wright -v.  ITnvkins,^  Tex.  471;  Burleson  v, 
Durham.  46  Tex.  157:  Pafriek  v.  Jfanee,  36  Tez. 
801:  Snider  v.  Methvin,  60  Tez.  499. 

The  United  States  court,  after  remonl  of  the 
ease  to  it.  had  power  to  grant  full  relief  to 
plaintiffa,  if  iher  have  shown  a  good  equitable 
tiUe. 

Dewey  v.  West  Fairmont  Qaa  Coal  Co.  123  U. 
8.  329  (31 : 179);  Paeifit  R.  Co.  v.  Missouri  Pae. 
&  Co.  Ill  U.  S.  506  (28:499);  Krippendorf  v. 
Hyde,  110  U.  B.  276  (28: 145). 

Relief  should  be  to  compel  ccQveyance  to 
plaintiffs  of  the  legal  title  and  delivery  of  po»- 
Bession. 

White  T.  Cannon,  78  U.  8.  6  Wall.  448  (18: 
923);  Silver  T.  Ladd.  74  U.  8.  7  Wail.  219  (19: 
138);  Meader  v.  Norton.  78  U.  S.  11  Wall.  442 
(20: 184). 

Defendants  not  entitled  to  affirmative  relief 
without  ttling  croas-bilL 

Ford  T.  Douglas,  46  tJ.  8.  6  How.  148  (12: 
89);  Broneon  v.  IjiCeom  A  M.  R.  Co.  87  U.  8. 
2  Black,  528  (17:  359);  Hubbard  v.  Turner,  3 
McLean. 619:  J/t^n v.  7ito((»».8McLean,889; 
Cltaptn  T.  Walker,  6  Fed.  Bep.  704,  2  McOrary, 
ITS. 

Mr.  9,  H.  MorphU,  for  Martha  R  Worrall 
«(aj.,  appellants: 

The  acKnowledgment.  for  lack  of  any  certifi- 
cate of  privy  examination  of  Adaline  S.  Wor- 
rall, is  neither  in  form  nor  substance  a  compli- 
ance with  the  Texas  statutes,  and  the  deed  (o 
which  it  fa  annexed  is  therefore  wholly  ineffect- 
ual to  pass  the  UUe  to  Uie  property  attemi^ 
to  be  conveyed,  which  is  recited  to  be  the  sole 
and  separate  property  of  Adaline  8.  Worrall, 
and  is  absolutely  void. 

Berry  T.  Donley,  26  Tez.  787;  Fitzgerald  v. 
Turner,  48  Tez.  79;  Johnson  v.  Bryan.  62  Tex. 
823;  Looney  v.  Adamton,  48  Tez.  619. 

The  court  erred  In  holding  that  the  heirs  of 
I.  R  Worrall  were  estopped  by  the  warranty 
or  assurance  clause  of  the  deed. 

Sehtfgiur  r.QmtamMAer.Blam,  137;  ChiltU 
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T.  MeChesney,  20  Iowa,  431;  Blain  t.  Harrison, 

11  111.  886;  Pike  v.  Qahin.  29  Me.  185;  Par- 
tridge V.  Patten,  83  3Ie.  483;  Loomis  f.  Pingree, 
43  Me.  814;  Jackson  v.  Bradford,  4  Wend.  632; 
Read  v.  Fogg,  60  Mc.  481;  BlaneJiard  v.  Brooks, 

12  Pick.  47;  PaUerton  v.  Pease,  5  Ohio,  190; 
Kercheval  v.  Tripiett,  1  A.  K.  Marsh.  493;  Dou- 
gal  V.  Fryer,  3  Mo.  40;  Rxytnond  v.  Ifolden,  3 
Cush.  364;  WaUaee  v.  Miner,  6  Ohio.  870;  Cotk- 
TU>r  V.  MeMurray.  2  Allen,  204;  Strawn  r. 
Strawn,  50  111.  83;  Jaekaon  v.  Vanderhtyden,  17 
Johns.  167;  Oriffia  v.  Sheffield,  38  Misa,  359; 
Sinclair  v.  Jackson,  8  Cow.  543. 

Mr.  Sawnie  Robertaon,  for  Dunlap  el 
al.,  appellants: 

Where  the  present  enjoyment  of  a  chattel  in- 
volves a  consumption  of  the  thing  itself  any 
future  limitation  over  is  void. 

Annin  v.  Vandoren.  14  N.J.  Eq.  137;  Qray, 
Restraints  on  Alienation,  t^g  56,  58;  Tiedeman. 
Real  Prop.  S  546;  Washb.ReaI  Prop. 724;  Smith 
V.  Bell,  81  U.  8.  6  Pet.  68  (8:  832). 

The  Millers,  appellants,  are  bound  by  the  or- 
der of  the  District  Court  of  Gonzales  County 
setting  aside  the  probate  of  said  will, 

Neason  v.  Oirismaa,  9  Tez.  117;  Flunks  v. 
Chapman,  60  Tez.  50.  61  Tez.  677;  Parker  v. 
Parker,  10  Tex.  86:  Moore  v.  Oueat,  8  Tez.  117. 

The  failure  to  deny  material  averments  Is  an 
admission  of  the  facts  contained  In  sncb  aver- 
ments, and  sochadmiasion  is  conclusive  againat 
the  pleader. 

Story,  Eq.  PL  §  605;  Woods  v.  Morrell,  I 
Johns.  Ch.  107;  Hunter  v.  Bra^ord-,  8  Fla.  285; 
Barrow  v.  Bailey,  5  Fla.  23;  Weleker  v.  Price, 
2  Lea  (Tenn.)  667;  Robinson  v.  Stewart.  10  N. 
T.  194;  Jackson  v.  Hart,  11  Wend.  349;  Hobo- 
ken  Sat.  Bank  v.  Beckman,  &3  N.  J.  Eq.  53; 
Sayre  v.  Fredericks,  16  N.  J.  Eq.  205;  Parkman 
V.  WeUJi,  19  Pick.  234:  Hudgins  v.  Kemp,  61  U. 
S.  20  How.  53  (15:  855). 

The  evidence  clearly  establishes  an  abandon- 
ment of  the  survey. 

Jolinson  V.  Etdridge,  49  Tez.  607:  House  r. 
Talbot,  51  Tex,  463;  MeKinney  v.  Orassmeyer, 
51  Tex.  883;  WyUie  v.  Wynne.  26  Tex.  44;  Booth 
V,  Upshur,  26  Tez.  78;  Jnrederiek  v.  HamiUon, 
38  l^z.  838. 

The  heirs  of  John  Childress— John  and 
Ocorce — taking  under  the  legislative  grant  of 
the  Sute  of  Texas,  would  take  all  of  the  title 
to  the  lands  secured  by  virtue  of  that  cerlifl- 
cate. 

McKinney  v.  Brown,  51  Tex.  94;  Causiei  v. 
La  Coste.  20  Tex.  269;  Todd  t.  Masterton,  61 
Tex.  619. 

A  tenant  In  common  of  a  land  certificate  has 
a  rifiht  to  make  a  location  for  hla  own  benefit 
to  ^e  extent  of  his  interest. 

Parkgr  t.  Spencer,  61  Tex.  155;  Farris  v.  GO- 
bert,  60  Tex.  856;  Glasscock  v.  Hughes.  56  Tez. 
479:  Galveston  City  Co.  v.  Scott,  43  Tex.  535. 

The  Statute  as  to  an  acknowledgment  of  a 
deed  by  a  numried  woman  baa  been  repeatedly 
construed  hy  the  Supreme  Court  of  Texas. 

Cross  V.  Everts,  38  Tez.  632;  Berry  v.  Donley, 
26  Tez.  746:  Langton  v.  Marshall,  59  Tex.  296; 
Johnson  v.  Bi-yan,  63  Tez.  625;  Looney  T.  Adam- 
son.  48  Tex.  621. 

The  Statute  of  Limitations  does  not  com- 
mence to  run  aeainst  a  party  claiming  under 
ibe  government  until  the  right  occniea  to  the 
claimant. 
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Smith  t.  Pmeer,  23  Tex.  29;  Lindtey  v.  MU- 
ler,  81  U.  S.  6  Pet.  668-673  (8:  538):  Chilet  v. 
Oilk.  4  Bibb,  054;  Kimhro  t.  Hamilton.  28  Tex. 
660. 

When  one  boldlng  a  deed  to  toad  described 
by  meiea  leases  part  of  said  land  to  a  teosot  by 
specified  metes,  then  the  possessioD  of  said  teo- 
■nt  is  only  co-exteailve  with  the  bounds  speci- 
fied in  the  lease,  and  not  with  the  whole  tract. 

Terat  Land  Co.  v.  Williama,  51  Tex.  61;  Gun- 
ningham  v.  Fmndtzen.^'Sex.  34;  Beady.  Al- 
len, C3  Tex.  158. 

The  i^)ssessioQ  of  one  tenant  in  common  is 
the  |>:  s-^;ssion  of  nl). 

Moody  V.  Rul'er,  63  Tex.  810;  Towery  y.  Ben- 
dernon,  60  Tex.  297;  Teed  TerrOt,  58  Tex. 
262. 

The  recital  of  one  deed  in  another  binds  the 
parties  and  those  who  chiim  under  them  by  mat- 
ters  subsequent. 

On-ccr  V.  Jackson,  29  U.  8.  4  Pet.  82  (7:  761); 
Vraiie  v.  .Vtwm,  31  U.  S.  6  Pet.  611  (8;  514); 
jliirdt/  V.  De  Leon,  6  Tex.  244;  Kimbro  v.  Uam- 
illon.  28  Tex.  501;  I'cltrs  v.  Clements,  46  Tex. 
nry.  Sprip  V.  Bank  of'  Mt.  Pleasant,  85  U.  S. 
11)  Pel.  2IJ4  (9:416);  Deery  v.  Cfrai/,  78  U.  P.  5 
■Wall.  902  (I3;6r>5). 

When  a  convt-yunce  of  land,  purchased  with 
comr.iunit^  funds,  or  the  separate  funds  of  a 
huslmmi,  ifi  made  to  the  wife  by  the  husband 
or  by  his  dirertiun.  the  presumption  as  between 
the  husbund  and  wife  and  against  others  not 
claiming  as  luna  flde  purchasers,  is  that  the 
conveyuiice  was  inlciidei)  as  a  gift  to  the  wife. 

.b'linth  V.  Stmhaii,  16  Tex.  314;  Storgt.  Mar- 
shall, 24  Tex.  805;  SmiVi  v.  Boquet.'lftTmi,  507; 
Vetera  v.  Clements.  46  Tex.  114. 

The  cross  bill  filed  by  William  DunUp  and 
bis  co-appellants  was  proper,  and  the  relief 
prayed  should  have  been  granted. 

3  Pomeroy,  Eq.  Jur.  416,  !s  1377,  notes  t  and 
S;  Schinek  v.  Peay,  1  Woolw.  175-184;  Free- 
muu,  Co  tenancy,  ^§  504,  515. 

Mr.  A.  S.  Latbrop*  for  the  Texas  &  Pacific 
Bailwny  Company  c(  al,  appellees: 

Unlocntcd  land  certificates,  being  personal 

f>ropcrty,  are  the  subject  of  verbal  sa^e  and  de- 
ivery,  and  such  sales  are  not  within  the  Statute 
of  Frauds  and  need  not  be  in  writing. 

Randon  T.  Barton,  4  Tex.  292;  Cod  t.  Bray. 
28  Tex.  347;  Johnaon  v.  Nevsman,  48  Tex.  640; 
J^rker  v.  Spencer,  61  Tex.  164;  Campbell  v. 
Texas  <fc  N.  0.  R.  Co.  2  Woods,  270, 271;  SUme 
V.  Brown,  54  Tex.  834. 

Wm.  Rutledge  was  "Tested  wltb  iiemaindcr 
over  in  fee." 

CroxtiU  V.  Shererd.  78  U.  8.  5  Wall  887  (18: 
679):  Buffordy.  BotUman,  10  Tex.  672. 

When  the  owner  of  the  first  vested  estate  of 
Inheritance  is  a  party  to  the  proceedings,  the 
decree  is  tanding  upon  the  remainderman. 

Pomeroy,  Rem.  ^  262;  Freeman,  Judgments, 
(Sd  ed.)  ^  172;  Redmond  y.  CoUint,  4  Dev.  L. 
430,  27  Am.  Dec.  828, 284;  Meade  t.  Rutledge, 
11  Tex.  44,  45;  Viomat  v.  Jones,  10  Tex.  64,  55; 
MeAnear  v.  Epwr$on,  54  Tex.  288;  Wheder  v. 
Mrenbeak,  64  Tex.  686;  Janet  y.  Parker,  67 
Tex.  78. 

A  judgment  of  ^.domestic  court  of  competent 
jurisdiction  upon  a  subject  matter  within  the 
ordinary  scope  of  its  power  and  proceedings,  is 
entitled  to  absolute  verity  in  a  collateral  action. 

Fitch  T.  Bayer,  61  Tex.  886;  Murehiton  y. 
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White.  54  Tex,  82,  88;  Tennell  v.  BreedUne.  54 

Tex.  543:  Treadaay  Eattbum,  67  T^x.  218; 
Mikeska  y.  Blum,  68  Tex.  44. 

The  probate  proceedings  were  proceedings 
in  rem,  not  subject  to  collateral  attack,  and 
biudinj;  upon  and  conclusive  of  the  lights  Of 
complainants  and  all  other  persons. 

Big.  £&t.(4tbed.)211:8IMf.  WUls.  (Sded.) 
*63,  andnoteSS:  Steele  y.  Benn,  50  Tex.  461; 
Hodffes  V.  Bavehman,BYeTg.  186;  Seottv.  Gat- 
Hit.  3  How.  (Miss.)  148, 168;  State  v.  MeGlynn, 
80  Cal.  271;  3  Redf.  Wills,  68;  Orr  v.  O'Brien, 
65  Tex.  156;  Box  v.  Lawrmce.  14  Tex.  555; 
Franks  v.  Chapman,  61  Tex.  679,  680;  Parker 
V.  Parker.  10  Tex.  86;  Wells,  Res  Adjudicata, 
340,  g  426;  SimlOon  v.  SinyUton,  8  B.  Mon. 
356;  Balltno  y.  Hvdaon,  IS  GratL  682;  Inein  v. 
Ser^r,  18  Cal.  604-607;  Dedonde  v.  Dai-ring- 
ton.  29  Ala.  95;  Woodruff  v.  Taylor,  20  Vt.  63; 
Wooley  V.  Russ,  24  La.  Ann.  482;  Hunt  v. 
Acre,  28  Ala.  580;  Wills  v.  Spraggins,  3  Gratt. 
655. 

Bringing  a  suit  to  set  aside  a  will  is  an  elec- 
tion lo  claim  against  it. 

George  v.  Busning,  15  B.  Mon.  559;  Little  v. 
Birdwcll.  27  Tex.  688;  2  Redf,  Wills  (3d  ed.) 
*253,  S  66. 

If  the  devisee  of  property  for  life  declines 
lo  accept  the  devise,  it  vests  in  possession  in 
those  to  whom  it  is  limited  in  remainder. 

Jarman.  Wills  (5tb  ed.  by  Bigelow)  *tiU; 
Teaton  v.  ItoberU,  28  N.  H.  4^;  Adams  y. 
Oilletpie,  2  Jones,  Eq.  244;  Maeknet  y.  Mack- 
net,  24  N.  J.  £q.  877;  2  Waahb.  Beat  Prop.  (4th 
ed.)  top  p.  719;  Tiedeman,  Real  Prop.  §396; 
Wms.  Real  Prop.  *207;  2  Washb.  Real  Prop. 
654,  %  2&;Holdxrby  v.  Waikar,  8  Jonee,  £q.  46; 
Thompson  y.  Hoop.  6  Ohio  St.  480;  Bolt  t. 
Lamb.  17  Ohio  St  887. 

The  legal  title  draws  to  Ilsdf  the  seidn  and 
possession. 

Whitehead  t.  Folof,  88  Tex.  289;  Borton  y. 
Crawford.  10  Tex.  388. 

Under  the  Texas  statutes,  disabilities  cannot 
be  accumulated. 

White  y.  Latimer,  12  Tex.  68;  TTtompson  v. 
Ora^,  24  Tex.  588;  Fordy.  Clements,  13  Tex. 
597;  Bunion  v.  Hichols,  55  Tox.  217;  Beeton  v. 
AUxander,  27  Tex.  659;  Angell,  Lim.  A3d  ed.i 
§  479. 

The  Statute  begins  to  run  from  the  time  the 
cause  of  action  first  accruett 

Bation  t.  Oratoford,  10  Tex.  890;  Erhard 
y.  Bearne,  47  Tex.  478;  Barrimm  Machine 
Works  V.  Reigor,  64  Tex.  89;  McDonald  v.  Me- 
Quire.  6  Tex.  869;  MeArthur  y.  SeoU,  113  U. 
S.  407  (28:  1036);  Gonnoly  v.  Hammond.  58 
Tex.  17;  Thomaa  y.  WJiite,  8  litt  (Ky.j  177; 
Bollowap  V.  BoUoieay,  80  Tex.  176;  Burleson 
y.  Burleson.  28  Tex.  417. 

The  possession  of  Daggett  was  constructive 
notice  of  the  nature  of  bis  claim;  the  Teglatra- 
tion  of  his  deed  from  Johnson  was  notice. 
Such  possession  was'  notice  to  appdiantt  and 
all  other  peraona. 

Woodson  V.  OoUins.  56  Tex.  175;  Beath  v. 
White,  6  Conn.  SSSS;  Jackton  y.  Sehoonmaker, 
4  Johns.  890;  Woodson  y.  Smith,  1  Head.  877. 

The  mere  failure  to  sue,  or  to  enter  during 
the  timfe  limited,  does  not  bar  the  title;  but 
there  must  have  been  adverse  posseaaion,  con- 
tinued for  the  statutorr  length  of  time. 

XM^  V.  State,  8  terg.  849;  Smith  r.  Me 
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OaO,  8  Haapb.  168;  Aogell.  Urn.  (8d  ed.) 
%  86ft,  and  note  4. 

The  saving  of  the  Statute  is  only  to  those  10 
wliom  the  right  of  action  first  accrues. 

Hvnton  T.  Ifiehoi*.  56  Tex.  317;  Seeton  v. 
Alfxander,  27  Tex.  659;  Augell,  Lim.  (3d  ed.) 
8479- 

In  a  contest  between  two  different  grantees, 
both  claiming  under  pat<mts  from  tue  State, 
the  junior  patent  will  be  color  of  title  sufficient 
to  support  the  three  years'  Statute  of  Limita- 
tions against  the  elder  patent. 

Leamu  v.  Boffan,  69  Tex.  482, 488;  Oalan  t. 
Ooliad,  88  Tex.  776;  Stafford  t.  King,  80  Tex. 
877;  Whitehead  V.  I^>tey7sS  Tex.  18. 

A  deed  from  a  tenant  in  common  to  a  specific 
portion  of  a  tract  held  in  common,  is  not  void. 

Arnold  v.  CaiMe,  49  Tex.  533;  Pitch  v. 
Boper.  Ql  Tex.  847;  Camoron  v.  Thvrmond,  56 
Tex.  88;  Rutherford  v.  Stamper,  60  Tex.  447. 

Such  a  deed  is  color  of  title,  and  will  be  auf- 
flelent  to  support  tbe^ea. 

League  v.  Rogan,  oD  Tex.  4SSd;  Peanon  v. 
Burditt.  26  Tex.  157;  Wefford  v.  MeKinna,  88 
Tex.  48;  Downt  v.  Porter,  54  Tex.  59. 

However  defective  the  title  under  which  the 
party  in  possession  claims,  it  is  nevertbeletis 
auch  color  of  title  aa  to  make  the  possession  ad- 
Terse. 

Angell,  Lim.  §  404;  PiUoui  v.  Baberte,  54  U. 
8.  18  How.  473  (14:  838);  WriaM  v.  Mattiton, 
68  U.  S.  18  How.  66(15: 288);  Beverly  v.  Burke, 
8  Ga.  448;  Moaelp  v.  Withie,  26  Tex.  726; 
WeUinger  v.  Murpfip,  3  Head,  679;  Wright  v. 
Klej/la.  2  West.  Rep.  217,  104  Ind.  223;  Free- 
znan,  Co-Ten.  and  Part.  (2d  ed.)  197,  224, 
and  note  S;  Wood,  Lim.  526.  §  269,  note  10; 
Aagell,  Lim.  (8d  ed.)  g  404.  note  i;  Downs  t. 
J^er.  54  Tex.  50;  Erhard  v.  EBorne,  47  Tex. 
476. 

Daggett'a  possession  was  continuous  and  ex- 
tender! to  the  limits  of  the  boundaries,  as  de- 
scribed in  the  deed  under  which  he  held. 

Cantaorel  v.  Von  Lupin,  68  Tex.  678^^^ 
Jkead  T.  Fetes/,  28  Tex.  886;  Parker  Bainee, 
«6  Tex.  608, 609. 

The  demand  of  appellants  was  stale,  and  on 
that  grouo^^  a  court  of  equity  would  refuse  to 
enforce  it. 

ffume  T.  BeaU,  84  V.  S.  17  Wall.  886  (31: 
608);  Rueedl  t.  Tranaylvania  Unitertity,  14  U. 
a.  1  Wheal.  488  (4:  129);  MeKnight  v.  I'ayl&r, 
48  U.  S.  1  How.  161  (11: 86);  Bayioard  v.  Miot 
Jfat.  Bank,  96  U.  8.  611  (24:  866):  CarlitU  v. 
Bart,  27  Tex.  860;  VonnoHy  v.  Hammond,  61 
Tex.  648;  Parker  v.  Spencer,  61  Tex.  155. 

Wwall's  deed  of  the  land  in  controreray. 
lidonffiDg  to  tlie  communis  estate  of  himself 
and  hia  wife,  was  suflQdent  to  convey,  even 
tboafib  tlie  property  stood  of  record  In  the 
nanie  of  his  wifa 

Foe  T.  Broanrigg,  55  Tex.  188;  Pixley  T. 
Mtmine,  16  Cal.  181,  182. 

If  a  deed  is  void  only  as  against  one  of  two 
grantors,  but  not  as  to  the  otoer,  as  in  case  of 
a  deed  of  the  wife's  land  by  the  husband  and 
wife,  with  a  defective  privy  examination  of  the 
wife,  the  deed  will  be  effectual  as  an  estoppel 
<ni  the  grantor  as  to  whom  it  is  valid,  though 
Bot  as  to  the  other. 

Irion  v.  MilU.  41  Tex.  816;  Big.  Estoppel, 
'<4th  ed.)  840,  and  note  4;  Fneman,  Co-Ten. 
«Dd  Part  (2d  ed.)  g  307. 

IMi  U.S. 


If  Worrell  had  no  interest  In  the  land,  bis 
subsequent  interest  En  the  same,  as  agaiott  the 
heirs  of  the  grantor,  passed  by  estoppel  or 

rebutter  to  the  grantee. 

Big.  Estoppel,  (4tb  ed.)  887,  888;  Hannon  v. 
Chriatoplt^.  34  N.  J.  Eq.  459;  Ox-ke  v.  Brooan, 
6  Ark.  698;  MeWilliamt  v.  Hidy,  2  Serg.  & 
R.  517;  8  Washb.  Real  Prop.(4th  ed.)  104;  Rumn 
V.  Johnton,  5  Heisk.  604;  Rawle,  Gov.  (4th 
ed.)  445,  446;  Nixon  v.  Careo,  28  Miss.  426; 
BoyU  V.  Peerlett  Petroleum  Co.  44  Barb.  240; 
Richardeon  v.  Levi.  67  Tex.  859;  Sedg.  A: 
Waite.  Trial  of  Title,  g  850,  and  mOe  1;  Qoidd 
y.  Weit.  88  Tex.  853. 858;  Barrieon  v.  Boring. 
44  Tex.  262. 

The  law  presumes  that  whatever  is  acquired 
during  marriage  is  community  property. 

Wnght  V.  Have.  10  Tex.  130;  J)e  hlane  v. 
Lynch,  28  Tex.  25;  Cooke  v.  Brcmond,  27  Tex. 
467;  Lott  V.  Keach,  5  Tex.  894;  Johnaoa  v. 
Bufford,  88  Tex.  242. 

Recitals  in  a  deed  Mod  all  persons  who  are 
parties  thereto;  hut  this  rule  does  not  extend 
to  that  which  is  merely  descriptive,  or  on  aver- 
ment which  is  not  essential. 

Carney.  Endieott,  6  Cal.  149,  65  Am.  Dec 
499;  Den  v.  ChqMn,  3  Dev.  L.  108. 28  Am.  Dec. 
n2;Joefkjlv.EaHm,n  Mo.  118. 47  Am.  Dec. 
143,  144;  Spieer  v.  Spieer,  16  Abb.  Pr.  N.  8. 
112;  AtcGeari(»  Appeal.  72  Pa.  805. 

It  is  an  indispensable  requisite  of  an  estoppel 
that  it  must  be  reciprocal;  "both  parties  must 
be  bound,  or  neither  is  estopped." 

Sehuhman  v.  Garratt,  16  Cal.  100;  Laming 
V.  Montgomery,  2  Johos.  383, 

The  property  was  purchased  during  the 
coverture,  with  community  funds,  and  belongs 
to  the  community,  and  not  the  separate  estate 
of  Mrs.  Worrall. 

Zorn  V.  Tarver,  45  Tex.  521;  McDaniel  v. 
Weiat,  53  Tex.  269;  Chapman  v.  Allen.  ISTcx. 
282:  Parker  v.  Chanee,  11  Tex.  518;  Hutton  v. 
Carl,  8  Tex.  840;  WaUaee  v.  Campbell,  54 
Tex.  88. 

The  mere  direction  of  the  husband  to  make 
the  conveyance  in  the  name  of  the  wife,  does 
not  rebut  the  legal  presumption. 

Smith  V.  StraAan,  16  Tex.  816;  Iliggine  v. 
Johnton,  20  Tex.  390;  Miteftell  v.  Marr,  26  Ttx. 
881;  Story  v.  MarthaU,  24  Tex.  806;  Cooke  v. 
Bremondt  ^  Tex.  457;  Betker  v.  Baker,  65  Tex. 
677;  Parker  v.  Ooop,  90  Tex.  118;  1  Perry. 
Trusts,  (8ded.)§lM. 

Daggett  did  not  recognize  the  superior  title 
to  be  in  Worrall  by  purchasing  from  htm. 

Freeman,  Co  Ten.  and  Part.  (2d.  ed.)g  106; 
Touiery  v.  Hendereon,  60  Tex.  397. 

Equity  may  presuone  a  urtition. 

Freeman,  Co-Ten.  and  Part.  (2d.  ed.)S  40ew 

A  partition  of  lands  may  be  made  orally. 

Huffman  v.  Cartioright,  44  Tex.  301;  John- 
eon  V.  Johnton,  05  Tex.  87. 

The  right  of  the  owner  of  the  ceriificate  to 
land  attaches  at  the  date  of  his  file  and  applira- 
tion,  and  cannot  be  defeated  the  act  of  the 
officer. 

l)e  Mantel  v.  Speed,  68  Tex.  889;  Hamilton 
V.  Avery,  20  Tex.  686;  Sherwood  v.  FUming.  35 
Tex.  Supp.  408;  MOam  County  y.  BaUman,^ 
Tex.  168;  OuUeU  v.  aConnor,  64  Tex.  408. 

A  patent  Issued  on  a  junior  location  Is  void* 
able  at  the  Bote  of  the  parly  having  Ihe  prior 
right 
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Leamu  r.  Rogan,  50  To.  427;  DetouH  T. 
Bfii-oul,  60  Tex.  808. 

luterveuOT  appellaDts  an  each  and  all  of 
them  barred  of  tbeir  rlglit  of  recovery,  by  rea- 
•oD  of  the  different  Statutes  of  Limitation,  and 
because  tbeir  demand  »  stale 

Bunion  T.  NichoU,  SS  Tex.  217;  Hollowapv. 
HoUmeay,  SO  Tei.  175:  Burlaon  v.  Burleson, 
26  Tex.  417;  Walton  v.  Uopkint,  27  Tex.  643; 
WhiU/iead  t.  JUiUg,  2d  Tex.  284. 

raAAi  JvtttM  Bradley  delivered  the  opInioD 

of  the  court: 

This  suit  was  originallT  an  action  of  trestosa 
to  try  title,  brought  in  March,  1834,  In  the  Dis- 
trict Court  of  Tarrant  CouDty,  Texas  by  Wil- 
liam L.  Foster  and  his  children.  William  D. 
Foster  and  others,  against  Elizabeth  J.  Daggett 
and  her  husband.  E.  B.  DagRett,  and  Tlie  'I'ex- 
as  and  Pacidc  Railway  Companr,  The  Missouri 
Pacific  Railwa^y  Company.  The  Fort  Worth 
and  Denver  Railway  Company  and  The  Qulf, 
Colorado  and  Santa  Fe  Railway  Company,  to 
recover  possession  of  •120  acres  of  land  in  the 
City  of  Fort  Worth.  Much  of  the  land  iu 
qtiestion  is  laid  out  io  streets  aod  covered  with 
iSuUdioga,  and  nearly  100  acres  of  it  is  occu- 
pied by  the  said  Railroad  Companies,  or  some 
of  them,  for  their  tracks,  station -houses,  freight 
depots,  shops,  etc.  The  plaintiffs  claimed  title 
as  heirs  at  law  of  one  Thomas  P.  Rutledge, 
through  Eliza  A.  Foster,  wife  of  William  L. 
Foster,  and  mother  of  the  other  plaintiffs,  who 
had  been  the  wife  and  widowof  said  Ruiledge, 
and  mother  of  bis  only  son,  deceased.  The 
defendants  filed  aoswers,  claiming  the  lands 
uodei-an  alleged  purchase  from  Rutledge  of 
bis  head-rifiht  cert  ificate  under  which  the  lands 
were  located,  and  also  under  an  independent 
title  derived  by  purchase  from  the  heirs  of  one 
[665]  John  Childress;  and  also  by  long  and  undia* 
turbed  possession.  No  patent  for  the  lands  had 
ever  been  granted  on  the  Rutledge  title,  which 
was  older  than  the  Childress  title;  but  a  patent 
was  granted  on  the  latterin  June.  1868;  so  that 
the  various  claims  under  the  Rutkdge  title 
were  of  an  equitable  character,  which,  in  the 
Texas  Jurisprudence,  isequally  available  with 
the  legal  title. 

In  October,  1884.  Thomas  H.  Milter  and 
others,  children  of  one  Alsey  8.  Miller,  inter- 
vened in  the  suit  as  plaintiffs,  claiming  the  same 
land  as  devisees  of  Thomas  P.  Rutledge. 

On  the  20th  of  April,  1885,  William  Duolap 
aodotbersQled  their  petition  io  the  suit,  claim- 
tog  one-half  Intereat  in  the  lands  an  taeiis  at  law 
of  Adaline  S.  Worrall,  wife  of  one  7.  R  Wor- 
rati;  and  on  the  28d  of  March,  1886.  Martha  R 
Worrall  and  others  Intervened  aa  plaintiffs, 
claiming  the  other  half  interest  in  the  lands  as 
heirs  at  law  of  said  Adaline,  through  the  said 
I.  R.  Worrall.  The  Duolapsand  the  Worralls 
claim  under  tbe  same  right,  and  allege  that 
Adaline  S.  Worrall  became  entitled  to  the  lands 
by  purchase  from  tbe  hefrs  of  John  Childress, 
ana  thai,  on  her  dying  without  issue  in  1870, 
her  brothers  and  sisters,  represented  by  Wil 
liam  Dunlap  and  others,  inherited  one  half  of 

!t  Interest,  and  her  husband,  I.  R  Worrall. 
lepreaented  by  bis  mother,  Martha  R.  Worrall, 
and  others,  inherited  the  other  half. 

la  December,  188S,  the  original  plaintiffs. 


William  L.  Foster  aod  his  chlldreo,  took  • 
nonsuit,  and  were  dismissed  out  of  the  case, 
leaving  three  seta  of  claimants  to  the  land,  to 
wit,  (1)  the  original  defendante,  the  Daggetta 
and  the  Railroad  Compaoiea,  who  were  in  pos- 
session, claiming  under  all  the  titles;  (2)  Thorn* 
as  H.  Miller  and  others,  clsiming  as  devisees  of 
Thomas  P.  Rutledge:  (S)  tbe  Dunlaps  and  the 
Worrells,  claiming  under  John  Childress, 
throuKb  Adaline  8.  Worrall. 

In  March  Term,  18i!6.  the  last  set  of  claim- 
ants, William  Dunlap  and  others,  and  Martha 
R  Worrall  and  others,  who  were  ciUzena  of 
other  Slates  than  Texas,  removed  the  proceed- 
ings into  the  Circuit  Court  of  the  United  States 
for  the  Northern  District  of  Texas;  and  io  that 
court  a  repleader  took  place  on  the  equity  side 
of  the  court.  Thomas  H.  Miller  and  others,  [666] 
claiming  aa  devisees  of  Rutledge,  filed  a  bill  to 
maintain  their  alleged  equitable  title  to  the 
land,  and  made  the  other  parties  defeodaots, 
who  all  filed  answers;  and  the  intervenors. 
Dunlap  and  others  and  Worrall  aod  others,  al- 
so filed  separate  cross  bills,  to  which  the  other 
parties  filed  aoswera.  The  court  below  dis- 
missed both  tbe  origioaland  crosi^rillsandtbls 
appeal  is  brought  from  that  decree. 

Tbe  land  in  question,  when  the  titles  set  up 
by  the  complainants  originated  in  1852  and  1868, 
was  of  small  value;  but  having  become  Uie 
site  of  a  portion  of  the  City  of  Fort  Worth,  and 
of  an  important  railroad  center,  it  has  acquired 
a  very  great  valuer  aod  is  the  subject  of  earnest 
litjeatioii. 

The  Rutledge  title  originated  under  a  head- 
right  for  820  acres  of  land  in  Texas,  granted  in 
October.  1846,  to  Thomas  P.  Kuilcdgcas  as 
emigrant,  by  the  Board  of  Land  Commission- 
ers of  Gkinzalcs  County,  where  he  then  resid- 
ed. It  is  alleged  by  the  defendants,  and  proof 
was  adduced  to  show,  that  Rutledjie  sold  this 
certificate  to  one  Matthew  Briuson  iu  or  about 
1848,  and  that  Brinson  sold  it  to  one  M.  T. 
Johnson  in  1851.  It  was  located  by  Johnson 
(in  Rutledire's  name)  on  the  premises  io  dis- 
pute in  1851  or  1852,  and  a  survey  in  pursuance 
of  such  location  was  made  January  8.  1852.  by 
A.  J.  Lee,  deputy  surveyor  for  tbe  Robertson 
Land  District.  It  had  previously  beeu  located 
on  laods  in  Fannin  County,  but  tbe  evidence 
sbows  (as  we  think)  that  that  location  was 
abandoned,  and  that  the  location  on  the  lands 
in  dispute  took  the  place  of  it. 

The  following  is  a  copy  of  tbe  survey  made 
by  Lee,  to  wit: 

"Tbe  State  of  Texas,  Robertson  Land  District. 

"  I  have  surveyed  for  Thomas  F.  Rutledge 
820  acres  of  land  situated  in  Tarrant  County, 
about  t  of  a  mile  8.  E.  from  Fort  Worth  and 
5i  miles  8.  44  W.  from  Birdville,  by  virtue  of 
bis  head-right  certificate  No.  1S4,  class  3rd.  is- 
sued by  the  board  of  land  comm'rs  for  Oonzalet 
County  on  the  12tb  day  of  October,  1646— 

"Beginning  at  tbe  8.  E.  cor.  of  W.  W.  War- 
nell's  1,280  aur.,  now  in  the  name  of  RBriggs,  [66T] 
at  a  slake,  whence  a  hackbeny  2  in.  di,  bra. 
S.  67  E.  77  ve.  and  an  elm  2  in.  di.  brs.  N.  68 
W.  io  the  head  of  a  hollow;  thence  west  1,344 
Ts.  to  said  Warnell's  8.  W.  cor.,  a  stake  and 
mound  in  prairie;  thence  south  1,844  vs.  to  a 
stake  and  mound  in  prairie;  thence  east  1,844 
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TC.  to  •  Stake  and  mouDd  Id  prairie;  ibence 
north  1,844  tb.  to  the  place  of  heginoiDv. 

"Surveyed  the  8tb  day  of  JaDuary,  186S. 

"A.  J.  Lee.  D.  S.  R.  L.  D., 

"Mercer  IWo  &  T.  I.  JohDSOD,  Ohainers." 

Tbig  Surrey  was  duly  recorded  in  the  records 
of  the  land  dislrict  and  filed  in  the  Oeneral 
Laod  Office  of  the  State;  but  no  patent  was  »■ 
med  upon  it. 

The  tract  thtis  surreyed  was  an  exact  square 
of 1,844  varaa  or  1,244(  yardaon  each  side.  One 
£.  M.  Daggett  located  another  tract  of  820 
acres  aomewbrre  ia  the  same  Deighborbood,  and 
In  the  year  1858  or  1854  be  made  an  excbaoge 
with  Johnson  for  the  lot  in  question,  and  in 
June,  1855,  Johnson  executed  to  Daggett  a 
deed,  of  which  the  following  is  a  copy,  to  wit: 

"The  State  of  Texas,  County  of  Tarrant: 
"Know  all  men  by  these  presents  that  I,  M. 
T.  Johnson,  of  the  State  ana  county  aforesaid, 
for  and  in  the  considcratiou  of  the  ttaree-bun- 
dred-and-twenty-Bcre  land  certificate  issued  by 
the  Board  of  Land  Commissioners  of  Sbelby 
County,  in  the  name  of  £.  M.  Daggett,  class 
8rd.  and  as  deeded  to  me  by  said  Daggett  this 
day,  I  have  bargained,  sold  and  aliened  onto 
tbe  aforesaid  E.  M.  Daggett  all  and  singular 
the  bead-right  certificate  of  T,  P.  Rutledge, 
and  I  warrant  and  defend  the  right  and  title 
of  said  head-right  to  his  heirs  or  legal  repre- 
sentatires  free  uom  myself  and  heirs,  &c.,  & 
place  E.  H.  Daggett  forever  in  full  ownership, 
tbe  said  head-ngbt  being  located  near  Fort 
Worth,  bounded  on  the  cast  by  a  survey  In  tbe 
name  of  M.  T.  Johnson,  a  colony  certificate, 
and  on  the  west  by  a  survey  made  of  Jennings, 
and  on  the  north  by  a  survey  in  the  name  of 
Rebecca  Biigs,  all  to  be  divested  from  me,  my 
heirs  or  any  person  claiming  the  same,  and 
placing  £.  M.  Daggett,  his  heirs  or  legal  rep- 
resentatives, in  folTownership  of  the  same  for- 
ever. 

'  Given  under  my  band  and  seal  thl8  28fd 
day  of  June,  A.  D.  1855. 

"M.  T.  Johnson,   [l.  ■.1 
"Attest:  Julian  FeUd. 

"John  P.  Smith." 

This  deed  was  dulv  proved  and  recorded  on 
the  80th  day  of  March,  18S7.  Daggett,  ac- 
cording to  tneweiehtof  the  testimony,  went 
Into  posseasfnn  of  the  iand  in  1854,  prior  to  tbe 
date  of  the  deed;  built  upon  and  improved  it, 
and  occupied  it  as  bis  homestead  (with  the  ex- 
ception of  suL-b  portions  as  be  sold  or  leased  to 
other  parties),  until  his  death  April  19tb,  1888. 
The  defendants  Elizabeth  J.  Daggett  nod  her 
husband  claim  portions  of  the  land  under  the 
will  of  said  E.  M.  Daggett,  and  the  Railroad 
Companies  claim  other  portions  as  his  gran- 
tees; and  both  allege  that  the  possession  of  said 
E.  M.  Daggett  and  of  themselves  under  him 
has  been  continuous  for  nearly  thirty  years 

Erior  to  the  commencement  of  the  suit;  name- 
r.  from  tbe  time  when  said  Daggett  first  took 
possession  of  the  land  in  1864:  and  that  such 
possession  has  been  under  a  deed  duly  reg- 
utered  from  the  time  the  said  deed  was  given 
by  Johnson  to  Dag^rett. 

T.  H.  Miller  &  Co.,  the  complainants,  deny 
that  Rutledge  ever  sold  bis  head-right  certifi- 
cate to  Brinson,  or  anyone  else,  and  claim  that 
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its  location  on  the  land  in  qiiestioo  inured  to 
the  benefit  of  Rutledge  alone,  and  to  them- 
selves as  bis  devisees,  under  a  will  made  by 
him  on  tbe  7tb  of  June,  1848.  That  will  is  in 
evidence.  By  it  Butled^  devised,  first,  all 
his  property  to  his  wife,  Ellzo  A.  Rutledge,  for 
21  years  after  his  death;  and  after  giving  some 
directions  about  certain  spedflc  personal  prop- 
erty, devised  as  foUowK 

"Fifth.  I  direct  that  after  the  expiration  of 
twenty-one  years  from  and  after  my  death,  all 
of  my  estate,  both  real  and  personal,  shall  be 
owned  and  en  joyed  by  my  offspring  or  child  or 
children  by  niy  said  wife.  .  .  . 

"Seventh.  In  the  event  of  the  death  of  my  [669} 
said  wife  without  offspring  by  me  at  her  death 
which  may  survive  her,  I  direct  that  all  of  my 
estate,  real  and  personal,  shall  be  owned 
equally  by  tbe  children  of  Alsey  S.  Miller 
which' may  survive  me,  which  he  may  have  by 
his  present  wife. 

"Eighth.  In  the  event  of  the  death  of  the 
offspring  which  I  may  have  by  my  said  wife.  I 
direct  that  my  said  wife  shall  have  all  of  my 
estate,  both  real  and  personal,  for  and  during 
her  life.  .  .  . 

"Ninth.  I  do  appoint  tbe  said  Alsey  S.  Mil- 
ler, of  said  county  and  State,  my  executor  of 
this  my  last  will  and  testament." 

Rutledge  died  on  the  10th  of  Januory,  1850, 
leaving  surviving  bim  bis  wife,  Eliza  A.  Rut- 
ledge, and  an  infant  son,  William  M.  Rutledge, 
who  was  born  after  tbe  making  of  the  will,  but 
who  died  in  1854,  about  six  years  of  age. 
Eliza  A  Rutledge,  after  her  husband's  death, 
married  William  L.  Foater  in  July.  1650.  by 
whom  she  had  several  childreu,  and  died  io 
February,  1881. 

The  will  was  regularly  proved  in  April,  1850, 
by  Alsey  S.  Miller,  tbe  executor,  whose  wife 
wan  a  sister  of  Eliza  A.  Rutledge,  and  whose 
children  were  the  devisees  in  remainder  named 
In  the  will.  It  will  be  seen  that  the  said  re- 
mainder was  a  contingent  one,  to  vest  only  in 
case  of  the  death  of  the  testator's  wife  without 
offspring  by  him.  It  was  also  limited  after 
tbe  fee  which  was  primarily  given  to  tbe  tes- 
tator's child. 

More  than  two  years  after  the  probate  of  the 
will,  proceedinga  were  instituted  by  William 
L.  Foster  and  his  wife  Eliza  A.  Foster,  in  the 
District  Court  of  Qonzales  County,  having  the 
proper  jurisdiction,  to  have  the  will  declared 
null  aodf  void.  Alsey  S.  Miller,  the  executor, 
was  made  defendant,  and  the  court  appointed 
8  B.  Conley  guardian  ad  litem  for  Wuliam  M. 
Rutledge,  tbe  infant  child  of  the  test&tor.  Tbe 
petition  for  nullity  of  the  will  alleged  that  the 
property  of  tlie  deceased  was  community  prop- 
eriy;  that  the  will  was  made  before  the  birth 
of  tbe  child;  that  the  disposition  made  was  con- 
trary to  law,  and  trammeled  with  illegal  and 
embarrassing  conditions.  It  further  stated 
that  the  executor  bad  faithfully  performed  his  [670] 
trust,  bad  paid  all  debts  of  the  estate,  and  was 
ready  to  close  it.  The  executor  filed  an  an- 
swer, admitting  the  allegations  of  the  petition, 
and  not  opposing  its  prayer.  The  guardian  ad 
litem  filed  an  answer,  leaving  the  matter  under 
the  control  of  the  court  to  act  in  iu  wise  dis- 
cretion as  to  Justice  should  seem  meet.  The 
court  thereupon  made  a  decree  as  follows: 

An 
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"Salurday,  October  23cl,  1852. 

"Came  all  tbe  parlies  by  tbeir  atl'ys,  and  S. 
B.  Coiiley,  £sq.,  guardian  ad  litem  for  tbe 
minor,  W.  M.  Rutlcdge,  and  ibc  matters  and 
tbings  being  all  before  tbe  court  by  tbe  plead- 
ing and  record  evidence  tbereiu,  tbe  same  waa 
submiticd  to  tbe  court,  and,  being  beard,  It  is 
ordered,  adjudged  and  decreed  by  tbe  court 
tbat  tbe  will  of  tbe  deceased,  Tbomas  V.  Rut- 
lcdge, made  on  tbe  Ttb  June,  1848,  and  ad- 
milted  to  probate  on  tbe  2dtb  April,  1860.  be, 
and  tbe  same  is  hereby,  declared  to  be  null, 
void  and  of  no  effect,  and  tbat  tbe  same  be  in 
all  tbings  set  aside  and  beld  for  naught.  It  is 
furlbtT  ordered,  adjudged  and  decreed  tbat 
iLe  said  Eliza  Ann  Foster,  as  relict  of  said  Rut- 
ledge,  deceased,  and  tbe  said  W.  M.  Rutlcdge, 
minor,  be  cutilled  to  take,  receive  and  bold  all 
tlie  property  of  said  deceased  jointly  between 
them  AS  beirs-at-law,  be  tbe  same  real,  per- 
sonal or  mixed,  and  subject  to  the  action  of 
the  County  Court  of  Gonzales  Count?  as  to 
distributioD  after  tbe  debis  are  paid  and  estate 
closed  by  Hie  report  cf  tbe  executor,  whose 
acts  under  tbe  will  are  not  impaired  by  this  de- 
cree, and  tbat  suid  court  is  required  to  make 
the  yearly  allowance  to  the  said  Eliza  Ann 
Foster,  in  accordance  with  law  and  tbe  order 
of  said  county  court.  It  is  further  ordered 
and  iidjud<^a-d  tbat  the  executor,  out  of  the 
funds  of  tbe  estate,  pay  tbe  costs  herein  ex- 
pended, and  tbat  this  decree  be  duly  certified 
lo  Ihe  county  court  for  observance." 

If  this  decree  is  valid,  it  disposes  of  tbedaim 
of  tbe  complainants  Thomas  H.  Miller  and 
others,  which  is  based  on  tbe  devise  of  tbe 
will.  Tbe  preciiK  question  came  before  tbe 
Supreme  Court  of  Texas  in  tbe  recent  case  of 
T/ioinaa  II.  Miller  et  al.  v.  W.  L.  Foster  et  al. 
(not  yet  reported),  and  was  decided  against  the 
contention  of  the  appcllnuls  Miller  et  <U.  The 
Commission  of  Appeals  bold  tbat  the  decree  of 
nullity  was  valid,  and  that  all  the  necessary 

Sarties  were  before  the  court  when  it  was  reu- 
ered.   This  decision  was  approved  by  the  Su- 
preme Court. 

It  is  contended  by  appellants  tbat  tbe  decision 
in  the  case  of  McArUiur  v.  Seott,  113  U.  S.  840 
[38:1015],  is  adverse  to  this  view.  Butacare- 
fid  examination  of  that  case  will  show  that  this 
is  not  correct.  The  decree  setting  aside  tbe 
will  in  that  case  was  held  not  to  be  binding 
upon  certain  f;randchildren  of  tbe  testator,  not 
born  when  it  was  passed,  because  tbeir  interests 
(which  were  executory)  were  supported  by  a 
legal  trust  estate  in  the  executors,  which  was 
not  represented  in  the  proceedings.  No  trustee 
of  thai  estate  was  made  a  party.  The  executors 
had  resigned  their  office,  and  the  court  bad  ac- 
cepted tbeir  resignation ;  and  no  new  trustee  had 
been  appointed  in  tbeir  stead,  as  might  have 
been  done.  There  was  no  party  in  the  case 
to  represent  tbe  will,  or  tbe  interests  created 
by  it,  or  the  legal  estate  which  supported  thoaa 
interests.  Thu  wu  the  spedaJ  ground  on 
which  the  decision  In  MeArthur  v.  8eott  waa 
placed,  as  Is  fully  expressed  in  the  opinion. 

In  the  present  case  the  execntor  was  a  de- 
fendant in  Ihe  proceedings  instituted  for  avoid- 
ing tbe  will,  and  appearra  and  filed  an  answer; 
aiKt  the  infant  son  of  Rutledge,  who  was  dev- 
isee in  fee  of  the  whole  estate  after  tbe  termi- 
natioD  of  his  mother's  Interest, wasrejveseoted 
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in  tbe  proceedings  by  a  guardian  ad  litem. 
Moreover,  if  the  circumstance  is  of  any  conse- 
quence, the  executor  was  interested  on  tiebalf 
of  his  own  children  tbat  tbe  will  should  stand* 
— as  they  were  the  principal  devisees  in  re- 
mainder. We  think  that  the  Supreme  Court  of 
Texas  was  right  in  holding  that  all  tbe  neces- 
sary ijarties  were  before  the  court.  We  are  also 
of  opinion  that  the  decree  avoiding  tbe  will 
cannot  be  attacked  collaterally;  and  that  ft  is 
binding  on  tbe  appellants  Tbomas  U.  Miller 
and  others.  The  entire  estate  was  represented 
before  tbe  court, — a  particular  estate  in  the 
widow,  and  tbe  fee-simple  remainder  in  tbe  in- 
fant son.  Tbe  interests  of  tbe  appellants 
Tbomas  H.  Miller  and  others,  as  devisees  under  I67S] 
tbe  will,  was  a  mere  contingent  interest,  a  mere 
executory  devise.  In  such  a  case  it  is  sufflcieot 
to  bind  tbe  estate  in  Judicial  proceedings  to 
have  t>efore  the  court  those  in  whom  the  present 
estate  of  ioheriiance  is  vested.  £i7n2  Redesdale'a 
authority  on  this  point  is  decisive.  In  Giffard 
V.  Hort,  1  Sch.  A  Lef.  386,  408,  he  says: 
"  Where  all  the  parties  are  brought  before  the 
court  that  can  he  brought  before  it,  and  the 
court  acts  on  the  property  according  to  the 
rights  that  appear,  without  fraud,  its  dedaion 
must  of  necessity  be  final  and  conclusive.  It 
has  been  repeatedly  determined  that  if  there  be 
tenant  for  life,  remainder  to  his  first  son  in  tail, 
remainder  over,  and  he  is  brought  before  tbe 
court  before  he  has  issue,  tbe  contingent  re- 
maindermen are  barred."  In  another  part  of 
the  same  opinion  X^rdRedesdalesaid:  "Courts 
of  equity  have  determined  on  grounds  of  high 
expediency  tbat  it  is  sufficient  to  bring  before 
the  court  the  first  tenant  in^l  in  being,  and  if 
there  be  no  tenant  in  tail  in  being,  the  first 
person  entitled  to  the  inheritance,  and  if  no 
such  person,  then  the  tenant  for  life,"  Ibid, 
These  propositions  are  substantially  repeated  io 
bis  Treatise  of  Pleading,  173,  174,  where  be 
adds:  "Contingent  limitations  and  executory 
devises  to  persons  not  in  being  may  io  like 
manner  be  bound  by  a  decree  against  a  person 
claiming  a  vested  estate  of  inheritance;  but  a 
person  m  being,  claiming  under  a  limitation  by 
way  of  executory  devise,  not  subject  lo  any 
preceding  vested  estate  of  inheritance  by  which 
It  may  be  defeated,  must  be  made  a  party  to  a 
bill  affecting  his  rights."  In  the  present  case. 
It  is  true,  some  oT  the  children  of  Alsey  S. 
Miller  were  in  being  at  tbe  timeof  tbe  proceed- 
ings in  question  (lw3);  but  there  was  a  "pre- 
ceding vested  estate  of  inheritance,"  bv  which 
their  executory  devise  might  be  defeated,  name- 
ly, the  estate  vested  in  the  infant  child  of 
Thomas  P.  Rutledge,  who  was  a  party  lo  tbe 
proceedings.  We  are  of  opinion  that  the  hill 
of  Tbomas  H.  Miller  and  others  was  properly 
dismissed  by  the  court  below. 

The  complainants  in  the  cross-bills,  William 
Dunlap  and  others  and  Martha  R.  Worrall  and 
others,  claim  the  lands  under  the  other  source 
of  title,  that  of  John  Childress:  and,  to  avoid 
tbe  effect  of  the  defendants'  claim  under  the 
Rutledge  certificate,  they  deny  that  it  was  as-  LBTS] 
sign«l  by  Rutledge  to  Brinson,  or  by  Brinson 
to  M.  T.  Johnson;  deny  that  it  was  ever  law- 
fully  located  on  the  land  in  question;  and  aver 
that,  if  it  was  ever  properly  located  thereon,  it 
became  void  by  noncomplunce  with  tbe  Land 
Laws  of  Texas. 

xn  u.  & 
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Tbe  ChildKSs  title  arose  ia  tbe  foUowioK 
manner:  John  Childress,  a  brotfaer-ln>law  ot 
the  late  Mr.  Justice  Catron,  aod  brought  up  in 
bis  family,  was  an  early  emijcrant  to  Texas 
under  tbe  patronage  of  bfai  ancle.  Sterling  C. 
nobertaon,  empreasarlo  of  a  colony  on  tbe 
Brazos  River.  His  first  visit  to  Texas  was  In 
1834,  and  in  1836  he  took  his  wife  and  two 
children  witb  him,  namely,  John  W.  Childress 
aod  George  R.  Childress.  Tbough  numbered 
anoojcthe  colonists  of  Mr.  Robertson,  fwBome 
reason  be  failed  to  obtain  any  valid  grant  of 
land,  tbough  undoubtedly  entitled  to  one.  He 
died  in  Texas  in  tbe  fall  of  1887.  By  an  Act 
of  tbe  Legislature  of  Texas,  passed  February 
13,  1860.  the  Commfssioner  of  tbe  Court  of 
Claims  was  authorized  to  issue  to  tbe  heirs  of 
John  Childress  a  land  certificate  for  one  les^ue 
and  one  labw  of  land  (amounting  to  about 
4,005  acres).  His  widow  bad.  In  tbe  mean  time, 
married  one  Miles  Johnson,  by  whom  she  had 
a  daughter  named  Mary.  As  tbe  Act  of  the 
Legislature  was  expressed  to  be  for  the  benefit 
of  the  heirs  of  John  Childress,  it  would  seem 
that  no  interest  In  the  grant  inured  to  tbe  said 
Mary.  On  tbe  Btb  of  March,  1860,  a  land  cer- 
UiBcate  was  issued  by  tbe  Commissioner  of  the 
Court  of  Claims  to  tbe  heirs  of  John  Childress 
as  authorized  by  tbe  Act.  it  was  procured  by, 
and  delivered  to,  a  lawyer  of  Austin  by  the 
name  of  John  A.  Green,  who  was  employed  bv 
Judge  Catron  on  behalf  of  the  heirs  to  attend 
to  tbe  business.  The  heirs,  John  W.  Childress 
and  bis  brother  George,  seem  to  have  been  of  a 
roving  disposition.  John  appeared  at  Austin 
in  Dumber,  1860,  and,  supposing  that  his 
brother  George,  who  had  not  been  heard  from 
recently,  was  dead,  be  gave  Green  a  power  of 
attorney  to  locate  the  said  oertlficate  in  tbe  fol- 
lowing manner,  namely,  one  third  for  tbe  bene- 
fit of  bis  brother  George,  if  be  should  be  alive, 
and  if  not,  then  for  Jobo'i  own  benefit;  one 
18741  benefit  of  Green,  as  a  cmnpensa- 

^  '  tton  for  his  services;  and  one  third  for  tbe  bene- 
fit of  one  John  0,  St.  Clair,  lo  whom  John  W. 
Childress  bad  sold  bis  own  share.  No  location 
of  the  certificate  was  made  until  after  tbe  war. 

In  May.  1867,  Green  sold  bis  one  third  of  the 
certificate  to  Doctor  I,  B.  Woraall,  of  Austhi. 
Tbe  deed  given  eaonot  be  fotind,  but  it  is  al- 
leged on  ue  part  of  William  Dunlap  and 
o&en,  and  Martha  R.  Worrall  and  others,  that 
It  was  given  to  Worrall's  wife,  AdalineS.  Wor- 
rall, under  whom  they  claim.  The  deed,  as 
above  said.  Is  lost,  and  tbe  records  of  Tarrant 
County  were  destroyed  by  fire  in  tbe  spring  of 
1876,  but  Mr.  Funnan,  a  lawyer  of  Fort  Worth, 
had.  before  the  fire,  made  an  abstract  of  titles 
from  the  county  records,  and  in  that  abstract 
he  finds,  afrainst  other  things,  (1)  a  transfer  from 
John  W.  Childress  to  John  A.  Green,  convey- 
ing one  third  of  tbe  grantor's  interest  in  the 
Childress  certificate,  lied  October  8tb,  1868 
<date  not  given);  (S)  a  trsnsfer  of  tbe  same  in- 
lerest  from  John  A.  Green  to  AdsUne  8.  Wor- 
rall. dsted  May  IRh,  1867,  filed  October  12tb, 
1868,  In  addition  to  this  evidence,  in  the  deed 
from  Dr.  Worrall  and  his  wife  to  E.  M.  Dag- 
gett, dated  September  80th,  1869,  and  hereafter 
to  be  mentioned.  It  is  recited  that  the  land  in 
question  (cooveyed  by  that  deed)  was  the  sem- 
rate  ^opeitj  ot  said  Adalioe  8.  Worrall.  We 
think,  tfaonfm,  that  it  vaaj  be  regarded  as 
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proven  that  tbe  deed  for  tbe  one  third  of  tbe 
Childress  certificate,  given  by  John  A.  Oreen 
in  May,  1867,  was  given  to  Adalioe  S.  Wor- 
rall, tbough  Green  himself  says  that  he  has  do 
recollection  to  that  effect  and  that  all  his  trans- 
actloos  were  with  Dr.  Worrall  himsrif. 

On  tbe  28th  of  January,  1868.  Dr.  Worzall 
presented  to  the  county  surveyor  of  Tarrant 
County  the  following  np'ilicatiou  for  a  survey, 
to  wit: 

"Austin,  Jan'y  28th,  1868. 
"County  Surveyor,  Tarrant  County,  Texas: 

"Sir:  By  virtue  of  certificate  No,  186,  issued 
by  W.  8.  Hotchkiss  to  Jno.  Cbildresa'  b'rs,  now 
In  your  office,  you  will  please  survey  for  me 
1.806,386  sq.  TS.  [SSO  acres)  of  land  about  one 
mile  8.  E.  of  Fort  Worth,  beio^  the  same  Innd 
heretofore  surveyed  In  tbe  name  of  T.  P.  Rut-  [675] 
ledge,  the  field  notes  of  which  are  hereby 
adopted  as  a  full  descriptlOD  of  the  survey: 

"  Beginning  at  tbe  S.  E.  cor.  of  A.  Bn"!»s' 
survey  and  the  S.  W.  comer  of  B.  P.  Crowleys 
and  running  so  as  to  embrace  and  include  all 
tbe  vacant  land  connected  witb  said  point. 
That  is  tbe  said  Rutledge  survey. 

"L  R.  Wormll." 

A  survey  was  made  accordingly  on  tbe  top 
of  the  Rutledge  survey  by  adopung  tbe  notes 
of  tbe  same,  and  the  county  surveyor  certified 
it  as  follows,  to  wit;  "I.  A.  Ot.  Walker,  couuty 
surveyor  for  Tarrant  County,  do  hereby  certify 
that  the  survey  designated  by  the  foregoing 

Clot  and  field  notes  was  this  day  made  by  me 
y  adopting  field  notes  of  tbe  survcv  which 
wss  made,  as  above  staled,  the  16tb  January, 
1852,  and  which  I  believe  to  be  correct,  and 
that  tbe  same  is  upon  s'd  survey  which  is  in 
the  name  of  T.  P,  Rutledire,  certificate  No.  134, 
class  8rd,  issued  by  the  Board  of  liaod  Com- 
missioners of  Gousales  County  the  12th  day  of 
October,  1646."  Dated  "this  38tb  day  of  May. 
1868."  On  the  17th  of  June,  1868,  a  patent 
was  issued  on  this  survey  to  "the  heirs  of  John 
Cbildress,  deceased,  their  heirs  and  assigns." 

It  thus  appears  that  the  Cbildress  survey, 
under  which  the  complainants  in  the  crusa-bill^ 
claim  title  to  the  land  in  dispute,  was  purj>ose 
ly  made  by  Dr.  Worrall  <»  the  top  of  the  Rut- 
ledge survey,  under  whidi  Daggett  had  been 
in  possession  of  tbe  land  for  thirteen  years. 
Of  course  sudi  a  title  cannot  be  maintained  un- 
less the  survey  made  under  tbe  Rutledue  cer- 
tificate was  void.  It  is  contended  Chat  it  was 
void,  first,  because  tbe  certificate  bad  been  lo- 
cated on  other  lands  in  Fannin  County,  before 
its  location  on  the  lot  at  Forth  Worth.  This 
is  true.  Rutledge  bad  {wocured  a  conditional 
bead-right  ceriifi'cate  for  820  acres  as  early  as 
March  20tfa,  1838,  from  tbe  Board  of  Land 
Commissioners  of  WaBhiogton  County;  and  bad 
in  March,  1846,  procured  a  survey  under  It  for 
820  acres  in  Fannin  CouDty,  whirh  was  duly 
examined  and  approved,  and  filed  .o  tbe  Gen- 
eral Laud  Office;  but  was  afterwards  indorsed 
as  forfeited  for  nonreturn  of  unconditional  cer-  r^ivAi 
tificate  by  Ist  August,  1867.  RutOdge  seems  L<>^<*j 
to  have  abandoned  this  survev,aodin  October, 
1846,  obtained  a  new  certificate  in  Gonzales 
County,  as  before  stated,  under  which  the 
survey  in  Fort  Worth,  Tarrant  County,  wu 
made.  It  was  permitted  to  a  settler  to  aban- 
don one  location  and  adopt  uotha.  Indeed, 
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the  new  cerdflcate  aod  locatioo  operated  ai  an 
ebaDdoDment  of  tbe  first,  and  the  land  became 
public  land  atrRio,  subject  to  location  by  other 
parties.  Id  McOimptei/  v.  BamadaU,  3  Tex. 
844,  the  court  sustained  a  surrev  made  after  a 
former  survey  uuder  the  same  uead-right  bad 
been  abandoned,  the  Judge  who  delivered  the 
opinion  sayinir:  "  If  the  question  was  a  new 
one,  I  should  feel  strongly  Inclined  to  deny  the 
right  of  Ramsdale  to  nave  raised  his  former 
location ;  but  the  practice  commenced  with  our 
land  system,  and  to  upset  it  now  would  disturb 
land  titles  to  an  incalculable  extent."  We  do 
not  tbinlc  that  the  location  of  Rutledge's  head- 
right  in  Fannin  County  was  sufficient  to  pre- 
vent bis  obtaining  a  new  certificate  and  a  loca- 
tioo in  TamtDt  County,  unless  be  had  sold  or 
otherwise  di*ipo»!d  of  the  lands  in  Fannin 
County.  There  is  no  proof  in  the  case  that  be 
bad  done  so;  although  one  of  the  witnesses, 
Nance. who  resides  in  Fort  Worth,  testifies  that 
in  Beptember,  1859,  being  in  Austin,  and  hav- 
ing understood  lhat  Daggett  could  not  get  his 
land  patented,  inquiied  of  Mr.  While,  the  then 
commissioner  of  tbe  Qenersi  Land  Office,  why 
be  could  not,  and  tbe  reason  given  was,  that 
the  conditional  certificate  bad  Iwen  issued  long 
before  and  bad  been  long  before  located  in 
Fannin  County  by  another  man,  to  whom  it 
belonged.  But  as  Uiere  is  no  proof  of  this  fact 
In  tbe  record,  except  tbe  aaid  hearsay  testi- 
mony, we  must  conclude  tbat  tbls  grouiK)  of 
objection  to  tbe  Rutledge  location  is  not  sus- 
tained. 

We  do  not  deem  it  necessary  to  take  partic- 
ular notice  of  tbe  Cass  Countv  location  under 
the  Rutledge  certtScate,  which  seems  to  have 
been  abandoned;  or  of  the  survev  under  the 
W  illiara  Sparks  certificate,  wbida  was  fully 
satisfied  by  other  locations,  and  was  never  set 
up  as  establishing  any  right  to  the  propertv  in 
dispute.  These  documentti  may  for  the  Ame 
have  deterred  tbe  commissioner  of  tbe  General 
Jjaod  Office  from  granliog  a  patent  to  Daggett; 
but  we  do  not  see  that  tbey  present  any  fasur- 
mountable  obstacle  to  the  validity  of  tbe  sur- 
vey made  by  Johnson. 

Another  ground  urged  for  maintaining  that 
the  said  location  was  void  when  Ibe  Childress 
location  was  made  is,  that  the  unconditional 
certificate  was  withdrawn  from  tbe  General 
Land  Office  and  not  returned  within  tbe  time 
required  by  law.  Tbe  old  wrapper  In  wl.ich 
It  bad  been  folded,  and  which  uso  CLQtained 
the  survey,  was  Indorsed  with  tbe  words,  "for- 
feited for  nooretuni  of  unconditional  certificate 
by  1st  Aug.,  J857."  And  yet  there  was  another 
still  older  memorandum  in  pencil,  faint  and 
partly  obliteraied,  which  read  thus:  "  Uncon- 
ditional certificate  withdrawn  by  M.  T.  John- 
■on  .  .  Dec.  14,  '67,  forrelocation."  A.  B. 
IfeQitI  testifies  that  be  was  a  clerk  in  the  Gen- 
eral Land  Office  from  1^9  to  1866,  except  a 
short  period  towards  tbe  close  of  the  war;  and 
was  chief  clerk  from  1865  or  1866  to  1870;  that 
the  indorsement,  "forfeited  for  nonreturn  of 
unconditional  certificate  by  tat  Aug.,  1867,"  is 
In  bis  handwriting,  and  was  writlen  when  be 
was  chief  clerk;  tnat  the  other  Indorsement, 
"Unconditional  certificate  withdrawn  by  M.T. 
Johnson  .  .  Dec.  14,  '67,  for  relocstion," 
Is  in  the  handwrilioff  of  Robert  H.  Elgin,  who 
was  chief  clerk  of  t£e  nid  office  fn  1807,  ud 
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untn  tbe  close  of  the  war:  that  only  tbe  com- 
missioner and  chief  clerk  were  authorized  to 
make  such  memoranda  or  Indorsements  on  tbe 
files;  that  be  (HcOill)  bad  no  recollection  of 
having  seen  tbe  pencil  memorandum  at  the  time 
of  maJKing  his  indorsement  in  ink;  that  from 
tbe  appearance  of  the  indorsements  be  would 
say  that  the  pencil  Indorsement  was  made  prior 
to  tbe  time  when  be  (McGill)  made  the  iooorae- 
ment  in  Ink  referred  to. 

Joseph  Spence,  formerly  commissioner  of 
the  land  office,  testifies  as  follows: 

"  I  was  commissioner  of  the  laud  office  In 
1868.  The  first  knowledge  tbat  I  bad  of  the 
Thomas  P.  Rutledge  survey  in  Tarrant  County 
was  after  the  Childress  burvey  bud  been  made 
and  returned.  Dr.  i.  R.  Worrall  controlled 
tbe  Childress  survey  and  was  anxious  to  get  a 
patent  upon  it.  Upon  examination  of  the 
Childress  survey,  it  wns  ascertained  to  cover 
tbe  Thomas  P.  Rutledge  survey.  Mr.  A.  B. 
McGill,  who  was  chief  clerk  of  the  laud  office,  [6781 
referred  to  me  both  the  Childress  and  the 
Rutledge  [wpers,  with  the  informatioQ  that  the 
Rutledge  certificate  was  not  found  amoug  ibe 
papers  of  the  file.  Wc  then  together  exuinioed 
tbe  papers,  but  failed  to  find  tbe  certificiite.  I 
remarked  to  him  tbat  we  had  better  not  patent 
until  further  investigation.  Shortly  afterwards 
Dr.  Worrall  insisted  upon  tbe  patent  issuing 
on  tbe  Childress  certificate,  and  we,  not  finding 
the  Rutledge  certificate,  determined  to  Issue 
tbe  patent  on  said  Cliildretia  certificate,  and  did 
so." 

This  evidence  shows  that  the  Rutletlge  cer- 
tificate was  not  Id  tbe  land  office,  or  could  not 
be  found  theiein,  in  1868,  when  tbe  Childress 
patent  was  issued,  and  when  imdoubtedly 
McGill,  tbe  chief  clerk,  Inade  tbe  indorsement 
testified  to  by  him.  But  it  fails  to  prove  that 
it  was  not  in  the  office  on  the  Ist  of  August, 
1857.  The  indorsements  on  the  back  of  tbe 
certificate  itself  show  that  it  was  filed  in  the 
office  October  4tb,  1853  (probably  at  tbe  »ame 
time  with  the  survey);  and  across  its  face,  in 
red  ink,  is  written  "Registered  and  approved 
Dec.  11,  1867."  (Signed)  "Jas.  O.  Illiugs- 
wortb,  Comm'r  of  Claims."  This  memoran- 
dum, in  connection  with  tbe  old  pencil  mem- 
orandum on  the  wrapper,  "Withdrawn  by 
M.  T.  Johnson  .  .  .  Dec.  14.  '57,"  shows 
that,  at  that  time,  December,  1857,  Jobnson, 
who  was  undoubtedly  actmg  for  Daggell,  was 
attending  to  tbe  final  authentication  of  the 
Rutledge  certificate  and  surrey,  by  getting  It 
approved  by  tbe  commissiooer  of  daims;  and 
tbat,  for  some  reason,  not  now  disclosed,  he 
carried  it  away  with  him.  [The  preseutaiion 
of  the  certificate  to  the  commissioner  of  claims, 
and  its  regisitry  by  him,  were  mode  in  pursu- 
ance of  an  Act  passed  August  1st,  1856,  which 
created  tbe  aaid  officer,  tna  required  all  land 
certificates  (with  certain  exceptions)  to  be  pre> 
sented  to  him  for  registry  within  two  years,  ot 
to  be  forever  barrra  from  locatioo,  surveys 
and  patent.]   The  whole  evidence,  tslfen  lo- 

Stber.  instead  of  showing,  as  supposed  by 
cGill  In  1868,  when  he  made  the  indorse- 
ment on  the  wrapper,  that  It  had  not  been  x» 
turned  to  tbe  office  by  the  lot  of  August,  1867, 
rather  shows  that  It  was  never  removed  from 
the  office  until  December,  1857.  How  fong  it  ^.m] 
was  Ukd  detained  does  not  tppan.  We  infer  ^ 
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from  tlie  testimony  that  it  was  in  Uie  office  in 
1867.  The  official  land  map  of  Tatraot 
CuuDty  was  made  in  that  year,  and  the  land 
in  queslioD  waa  marked  and  designated  as  ihc 
T.  P.  Kutledjte  surrey,  and  to  cootlDued  until 
1873.  This  would  budly  bare  beeo  done  if 
the  certificate  bad  not  been  in  the  office. 
IVbeo  it  was  taken  out  of  the  oiBtx.  after  that, 
does  not  appear — probably  it  was  taken  out  by 
DafTgett  for  some  purpose  and  neglected  to  be 
returned,  as  it  was  showo  that  he  was  very 
careless  about  his  papers.  J.  P.  Smith,  a 
lawyer  of  Fort  Worth,  and  admloistrator  of 
Dapgett,  testifies  that  io  1879  or  ItSOO  be  was 
counsel  for  him  in  a  suit  of  Turner's  beirs 
against  him  for  a  community  interest  under 
their  grandmother,  Daggett's  wife  (who  had 
died  in  1871),  and  be  wanted  the  certificate  in 
question;  and  not  finding  it  In  the  land  office, 
he  had  Daggett  (o  search  for  It,  and  Daggett 
found  it  in  bis  own  safe  and  gave  it  to  Smith, 
who,  after  keeping  it  two  or  three  days,  car- 
ried it  to  Austin  by  Daggett's  authority,  and 
handed  it  to  the  commissioner  of  the  land 
office,  and  requested  him  to  bare  It  returned  to 
tas  oroper  file  in  the  office. 

The  laws  which  gave  importance  to  the 
locality  or  place  of  deposit  of  the  certificate 
were  an  Act  of  the  Legislature  of  Texas 
passed  August  SOth,  1«36,  and  another  Act 
passed  April  2ath,  1871.  (Paschal's  Dig.  vol. 
I.  art.  4210.  p.  701.  and  vol.  II.  arts.  7096- 
7099,  p.  1453).  The  first  of  these  AcU  de- 
clarra  "that  all  owners  or  holders  who  liave 
condltioaal  certificates  now  located,  or  surveys 
upon  lauds,  shall  return  to  the  Oeoeml  Land 
Office  the  unconditional  certificates,  together 
wiib  tfae  field  notes  of  tbe  same,  on  or  before 
the  first  day  of  August,  1857;  and  uncondi- 
tional certincalcs  which  aie  not  returned  by 
that  lime,  the  said  localioDS  and  surveys  shall 
be  null  and  void,  and  all  such  locations  and 
surveys  made  by  virtue  of  such  ooDdllional 
certificates  shall  become  public  domain,  and 
subject  to  be  located  upon  as  other  vacant 
lands."  In  our  view  of  the  evidence,  this 
Law  did  not  affect  tbe  Ruiledge  title.  The 
prima  facie  proof  is  that  the  certificate  was  io 
the  laud  office  from  1852  to  December,  1867, 
and  that  tbe  chief  clerk,  McOill,  made  a  mis- 
take in  indorsing  the  wrapper  as  be  did,  "For- 
feited for  nonreturn  of  unconditional  certifi- 
cate by  Ist  August,  1857."  As  already  aug- 
gcslf.'d,  this  Indorsement  was  probably  made 
in  18ft8,  when  Dr.  Worrall  applied  for  a  patent 
on  tbe  Childress  survey,  and  no  doubt  was 
honestly  made.  HcOill  admits  that  be  did 
not  notice  the  pencil  memorandum  00  the  old 
wrapper. 

By  the  Act  of  25tli  April,  1871,  it  was  pro- 
vided that  In  all  cases  of  location  and  survey 
of  lands,  by  virtue  of  any  genuine  land  cer- 
tificate, including  bead-rights,  etc.,  tbe  certifi- 
cate should  be  returned  to  the  General  Land 
Office  with  the  field  notes  within  the  time  pre- 
icribed  fw  Teluming  field  notes  [which  was 
twelve  months  from  the  date  of  survey];  and 
the.  withdrawal  of  it  from  the  office  should 
render  the  location  and  survey  null  and  void; 
with  a  jiToviso  allowing  a  withdrawal  where 
the  certificate  bad  ouly  been  located  In  part; 
and  by  tbe  second  section  of  ibe  Act  it  waa 
tnorided  that,  in  alt  sncb  cases  If  tbe  cerdfl- 
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cate  was  not  on  file  in  the  Genera.  Land  Office 
at  tbe  time  of  passing  the  Act,  and  bad  not 
been  withdrawn  for  locating  an  untocated  bal- 
ance, it  should  t)e  returned  to,  and  filed  in, 
the  said  office  within  eight  mouths  from  tbe 
passage  of  the  Act,  or  tbe  locatloD  and  survey 
should  be  void.  It  was  streDuouslycontendi-u 
that  the  case  was  within  this  Statute,  and 
therefore  that  the  Rutk-dge  survey  was  void. 
But  it  is  not  absolutely  certain  fiom  the  cvi* 
dence  that  the  Kutledge  certificate  was  not  la 
the  laud  office  when  the  Act  of  1871  waa 
paased,  or  that  it  was  not  returned  thereto 
wiibin  eight  months  from  that  time,  which 
period  expired  on  the  24th  of  December,  1871. 
It  is  true,  it  was  not  found  by  the  clerk  in 
1868  when  the  patent  was  issued  on  the  Chil- 
dress survey;  and  it  was  not  found  ou  a  sub- 
sequent  search  In  1875.  Resort  must  be  had 
to  presumptions  to  conclude  that  it  was  not 
there  in  1871.  Will  such  a  presumption  be 
raised  in  favor  of  another  title  superpused 
upon  the  land  at  a  time  when  tbe  Rutledg* 
certificate  was  perfectly  valid,  and  possession 
was  enjoyed  under  it?  And  even  if  it  were 
sufficiently  proven  that  tbe  certificate  waa  not 
in  the  office  during  the  years  in  question,  the 
question  would  still  arise  whether  the  claim* 
ants  under  the  Childress  survey  and  patent 
can  take  advantage  of  this  circumstance  to 
maintain  their  title  to  tbe  property.  When 
that  title  was  created,  in  1868,  as  already  inti- 
mated, the  Rutledge  survey  was  in  full  force 
and  effect,  and  Daggett  was  in  possession  un> 
der  it,  and  had  been  so  tot  thinoen  years. 
Did,  therefore,  the  injunction  of  tbe  Statute 
of  1871,  requiring  tbe  survey  to  be  returned  to 
the  land  office  within  eight  months,  under  pen- 
alty of  being  void  if  not  so  returned,  inure  to 
tbe  benefit  of  tbe  holders  of  tbe  Childress  pat- 
ent, or  did  it  iuure  to  the  benefit  of  tbe  State? 
The  Childress  survey  when  made  was  void, 
and  therefore  the  patent  iawied  upon  it  waa 
void,  because  made  and  granted  upon  lands 
already  appropriated  under  an  elder  tide, 
which  title,  at  that  time,  was  perfectly  valid, 
and  only  became  invalkl  by  noncompliance 
with  a  Statute  subaeuuently  passed  for  reasons 
of  public  policy.  Did  the  Childress  survey  and 

Stent,  which  were  void  at  their  Inception, 
come  invested  with  life  and  validity  by 
means  of  tbe  subsequent  Law  and  Ibe  failure 
to  comply  with  It?  If  the  question  was  only 
one  between  the  holders  of  tbe  Rutledge  title 
and  the  State,  then  no  parties  other  than  tbe 
State  could  take  advantage  M  tbe  omisaion  to 
comply  with  the  Law. 
The  practice  of  locating  certificates  upoo 

Erior  rightful  locations  is  not  favored  by  tbe 
iws  of  Texas.  It  was  declared  by  the  Act  of 
August  80th.  1866  (Pasch.  Dig.  vol.  L  art. 
4675),  that  whenever  an  entry  Is  made  upon 
any  land  wbicb  appears  to  be  appropriated, 
deeded  or  patented  by  tbe  books  of  the  proper 
■urveyor'i  ofltee,  or  recotdsof  the  county  court 
or  General  Lann  OIBce,  the  party  shall  abide 
by  it;  and  if  judgment  be  rendered  against  bim 
be  shall  not  have  the  right  to  lift  or  re-enter  tbe 
certificate,  but  tbe  same  shall  be  forfeited. 
The  purpose  of  this  Act  was  further  secured  by 
tbe  Constitution  of  1868,  by  the  10th  article  of 
which,  section  8,  It  was  declared  that  "all 
certificates  for  land  located  after  the  80th  day 
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of  October.  18M"  (nferrlog  undoubtedly  to. 
but  mistaking  the  date  of,  the  iBBt-meDtfonea 
Actr,  "upoD  lands  which  were  titled  before 
such  locatiun  of  certificate,  are  hereby  declared 
null  and  void."  with  a  proviso  in  favor  of  ia- 
advericut  coulli.'t  wilh  older  surveys.  Of 
course  if  the  ceiiificate  was  made  voidi,  the  lo- 
cation and  survey  were  a  fortiori  toM,  and  the 
obtaining  of  s  patent  could  not  mend  the  mas- 
ter, for  it  was  decided  by  the  Supreme  Court 
of  Texas,  in  Mbrrit  v.  BriiUee,  14  Tex.  286. 
that  a  subsequent  locator  havinji  actual  notice 
of  a  priur  location  will  be  postponed  to  the  su- 
perior rights  of  the  prior  locator,  althoueb  the 
subsequent  location  may  have  passed  Into  a 
patent. 

The  provision  of  the  Constitution  of  18(K),  just 


In  the  present  caae  the  certificate  was  re- 
turned to  the  c^tee  In  1879or  1880,  from  which 
it  had  probably  been  inadvertently  detained  by 
Daggett.  As  oetween  the  parties  to  this  ctin- 
troversy,  oor  opinion  li  that  the  Rutledge  title 
must  prevail,  and  that  it  Is  a  sufficient  protec- 
tion to  the  defendants  against  that  set  up  by 
the  complainants  in  the  cioi»*Ulls. 

This  view  of  the  case  renders  of  less  impor- 
tance a  question  which  might  have  been  very 
material  as  between  the  original  complaioanis, 
Thomas  H.  Miller  and  others,  and  the  defend- 
ants, had  not  the  former  been  barred  by  the 
decree  annulling  Rutledge's  will.  We  refer  xa 
the  question  as  to  the  angnment  by  Rutledge 
of  bis  certificate  to  Brinson  and  1^  BriDson  to 
M.  T.  Johnson.   We  are  satisfied  from  tbeevi- 


citeil,  was  Tctrospeclive,  was  In  force  when  the  '  dence  in  the  case  that  Rutledge  sold  said  certi- 
Act  of  1671  was  passed,  and  was  carried  for-  {  ficate  to  Brinson  and  that  Brinson  sold  it  to 


ward,  as  to  all  future  locations  and  surveys, 
into  the  Constitution  of  1876,  which  declared, 
"ihfA  all  genuine  land  cotiflcates  heretofore  or 
hereafter  issued  shall  be  located,  surv^ed  or 
patented  onl^  upon  vacant  and  unappropriated 


Johnson,  at  whose  instance,  and  in  whose  be- 
half, it  was  located  on  the  land  in  question. 
M.  i.  Brinson.  son  of  Matthew  Biinsou,  to 
whom  It  Is  alleged  Rutledge  sold  the  oerttficate. 
testiaca  that  about  1848  or  1849  Rutledge  and 


public  domam,  and  not  upon  any  land  titled  or  |  one  Oill  were  in  the  budness  of  horse-raising 
equitably  owned  under  color  of  title  from  the .  and  horse-trading,  and  were  occasionally  at  his 
sovcreifciity  of  the  State,  evidence  of  the  ap- ;  father's  place  in  Shelby  County,  and  one  desl 


propriation  of  which  is  on  the  county  records 
or  in  the  Oenerul  Land  Oflilce,  or  when  the  ap- 
proprialiOQ  is  evidenced  by  the  occupation  of 
the  owner,  or  of  some  person  holding  for  bim." 
(Art.  XIV. 

Tbcse  constitutional  provisions  (whose  valid- 
ity upon  the  iiubject  in  hand  cannot  be  serious- 
ly questioned),  taken  in  connection  with  the 
Act  of  185iJ,  liail  the  effect  to  make  voM  the 
location  of  the  Childress  certificate  upon  the 


they  made  with  him  was  the  sale  to  bim  of  the 
land  certificate  in  question,  for  which  the  wit- 
ness' father  gave  them  a  pony  belonging  to 
witness  (who  was  then  about  twenty  yearsold), 
and  bis  father  gave  him  another  horse  instead 
of  it:  then  afterwards,  about  1851,  M.  T.  John- 
son bought  the  certiflcato  of  witness'  father; 
and  that  Johnson  afterwards  traded  it  to  Cap- 
laiu  E.  M.  Daggett.  It  ia  true,  the  witness  did 
not  handle  the  certificate,  but  derived  bis 


land  in  dispute;  for,  at  that  time  (1868)  theaaid  i  knowledge  of  it  from  cooversatioD  with  hia 


land  was  "appropriated"  and  "titled"  by  the 
survey  under  the  Rutledge  certificate,  which 
was  duly  reconled  In  the  conntv  records  and 
entered  and  filed  in  the  Oeneral  Land  Office, 
plotted  on  the  map  of  Tarrant  County,  and 


father  and  cotemporaneous  knowledge  of  the 
transactions.  The  witness  further  states  that 
whilst  his  father  (Ms tthew  Brinson)  owned  tbe 
certificate  he  employed  Gill  to  locate  it,  or 
have  it  located  for  him;  but  found  that  he  was 


evidenced  by  the  long-continued  occupation  of  i  making  a  fraudulent  use  of  the  certificate,  us- 
DaKgeit.  If.  then,  ue  Childress  locatkHi  was  j  ing  ttTn  what  he  termed  "lariating  land,"  in 
rfbsoluiely  void  at  us  inception,  how  could  it  be  Fumio  County;  and  he  was  obliged  to  institute 
revived  by  tbe  subsequent  failure  of  Daggett  ■  proceedings  to  get  possession  of  it,  and  finally 
to  comply  with  the  Act  of  1871 T   It  seems  to  got  it  back  from  some  member  of  GUI's  family 


after  his  death. 

But  ho  assignment  of  this  certificate  from 
Rutledge  can  now  be  found.  If  one  ever  ex- 
isted, it  is  lost  or  bsa  been  destroyed.  How- 


us  quite  clear  that  II  could  not  be,  and  that  said 
failure  loured  to  tbe  benefit  of  tbe  State  alone. 
But  the  State  bas  never  availed  itself  of  the 
omission;  and  It  is  probable  that  Dothlsg  but  a 

direct  proceeding  to  vscate  the  sarvey  would  eva,  if  a  sale  of  the  certiflcato  was  actually 

be  effectual  for  the  purpose.  Daggett  and  made  by  Rutledge  to  Brinson,  and  by  the  lat- 
those  claiming  under  him  having  always  been ,  ter  to  Johnson,  ft  matters  little  whether  it  was 
In  notorious  possession  of  the  land,  no  person  actually  assigned  In  writing  or  not,  as  it  is  well 
could  lav  any  new  location  upon  it  without  full  settled  in  Texas  that  the  land  certificates  of 
knowledge  of  their  pretensions  to  the  owner-  i  that  State  are  chattels,  and  may  be  sold  by  pa- 
[683]  ihip;  and  it  was  held  the  Supreme  Court  of  j  rol  agreement  and  deliverr,  whereby  tbe  pur- 
Texas  in  the  recent  case  of  Snider  v.  Methvin.  chaser  acquiresa  right  to  locato  the  certificate 
AOTez.  487,  that  no  one  having  knowledge  of  i  and  procures  patent  in  tbenameof  the  gmniee, 
tbe  continued  claim  of  those  who  made  title  to  ',  but  for  his  own  use,  he  becoming  thereby  tbe 
land  under  a  certificate  could  acquire  any  right  equitable  owner  of  the  land  located.  C&r  v. 
to  said  land,  although  said  certificate  bad  been 
taken  from  tbe  land  office  prior  to  the  passage 
of  the  Act  of  1871,  and  was  not  retumm  with- 
in the  period  reqidred  by  that  Act.  It  is  true 
that  tbe  certificate  in  that  oase  had  been  taken 
from  the  office  by  a  person  who  had  no  intor- 
est  in  it,  or  right  to  control  tt;  but  the  parties 
interested  had  notice  of  its  absence  in  time  to 
have  supplied  a  duplicnte,  but  did  not  do  so 
until  after  the  prescribed  lime  had  expired. 
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Bray,  28  Tex.  247;  Peev)/  v.  Hurt.  32  Tex.  146; 
Statu  V.  Brown.  S4  Tex.  884;  Parker  v.  Ajct- 
eer.  fil  Tex.  165,  104.  In  Qa  v.  Broji,  Ckitf 
JuitiM  Moore  said:  "But  even  if  the  contract 
were  within  the  Statute"  [of  Frauds]  "the  pay- 
ment of  the  purchase  money,  the  location  of 
the  land,  the  procuring  of  the  patent,  and  tbe 
possession  and  improvement  made  upon  it  by 
the  defeodant  and  those  under  whom  be  claims, 
would,  as  has  been  frequmtly  decided  by  this 
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court,  have  presented  wiflBcient  equity  to  have 
entitled  the  defendant  to  a  decree  of  ntle,  if  be 
bad  brougbt  a  auit  for  tbia  purpow  wltbin  a 
reaaonalm  and  proper  time.  And  it  certainly 
conld  not  be  less  effectual  to  protect  bim  against 
tbe  wroneful  efforts  of  the  vendor  lo  deprive 
him  of  bis  poesessioQ  and  equitable  title  to  tbe 
land,  bowever  long  be  may  have  deUyed  bis 
suit  for  tbis  purpose." 

Even  when  a  written  asaienment  waa  made. 
[685]  it  often  made  with  a  blank  space  left  for 
tbe  name  of  tbe  assignee,  to  be  filled  up  witb 
tbe  nameof  any  subsequent  purcbaser  wbo  saw 
flt  to  insert  bis  own  name  tbereia,— much  tbe 
same  as  blank  assignments  of  corporation 
slock,  wbicb  pass  from  band  to  band,  perliaps 
a  dozen  Umea,  before  tbey  are  filled  up  with 
the  name  of  an  assignee.  It  ia  distinctly  stated 
in  BiU  V.  Mmm^.  62  Tex.  610.  614.  tbat  "land 
certificates  were  tbe  subjects  of  transfer,  and 
often  passed  tbrou^b  tbe  bauds  of  mauy  persona 
by  an  assignment  in  blank.  In  tbat  case  one 
Jowell  owned  a  land  certificate  as  community 
property,  and,  after  bis  wife's  death,  sold  it  to 
one  w1h>  was  a  parcbaser  in  good  faith,  and 
without  notice  of  tbe  community.  The  beirs 
of  the  wife  brought  suit  for  a  portion  of  tbe 
land  located  untter  the  certificate;  aud  con- 
tended tbat  the  purchaser  was  bound  to  take 
notice  of  the  wife's  interest.  But  it  did  not 
appear  on  the  record  whether  the  certifibate 
was  issued  on  Jewell's  own  bead-right,  or  some 
other  person's.  The  court  held  tbat.  for  all 
tbat  appeared,  it  might  have  been  obtained  in 
the  way  indicated  above.  "So  far  as  the  rec- 
ord shows,"  says  the  court,  "it  may  have  been 
true  that  Jowell  purcha»ed  the  certificate 
throu^  a  blank  aasignmeot,  and  that  he  traus- 
ferrea  witb  Ibis  assignment  on  it,  simply  by 
delivering  it  to  tbe  persona  through  whom  the 
appellee  claims;  if  sq.  bis  name  would  not  even 
appear,  either  on  the  certificate  or  on  any  writ- 
ing by  wbicb  tbe  transfer  was  made.aod  in  such 
caae  a  purchaser  would  not  be  put  on  inquiry 
as  to  tbe  righta  of  other  penons,  unless  it  be 
of  tboae  persons  whoclaiml^inbieritaocefmm 
tbe  original  grantee,  fir  aomeone  In  wbran  a 
right  Tested  by  operation  of  law  at  the  time  tbe 
certificate  issued. 

There  seems  to  have  been  an  assignmeut  of 
tbis  kind  of  Rutledge's  unconditional  certificate. 
Two  witueases  are  sworn  in  tbe  case  wbo  dis- 
tinctly testify  that  they  aaw  it,  with  Johnson's 
name  ioserted  as  aaaigDee.  One  of  these  is  C. 
O.  Payne,  of  Dallas  Connty.  Texas,  an  at- 
twncy-at-law.  He  states  tbat  in  January,  1868, 
he  Tuntcd  the  land  office  at  Austin,  to  Invest!- 

?ite  some  land  claims  and  land  locations  iii 
arrant  County.  Whilst  there  he  examined 
tbe  Kutledge  claim.  He  says  he  found  that 
two  certificates  bad  been  isaued  to  Rutledge: 
namely,  a  conditional  one  upon  which  a  survey 
[na6]  jiad  been  made  In  Cass  Countv,  and  an  uncoo- 
ditional  certificate  transferred  by  Rutledge  to 
M.  T.  Johnson,  and  by  Johnson  located  in  Tar- 
rant Connty  at  Fort  Worth  upon  tbe  land  now 
Id  controversy,  the  field  not^  and  stirvey  re- 
turned to  tbe  General  Land  Office,  and  there 
filed,  mapped  and  platted,  and  tbe  patent  re- 
fused on  account  of  the  conditional  certificate 
located  in  Caas  County.  He  lays  that  the  trans- 
fer of  the  latter  oertlflcate  from  Rutledge  to 
Joboaon  waa  written  in  a  coone»  nmgfa,  round 

ISS  V,  s. 


handwritiag.  The  usual  form  of  transfers  of 
certificates  was  used.  The  subsinuce  of  said 
transfer  was  an  asdgnment  of  all  ri^t,  liile, 
claim  and  interest  of  snid  T.  P.  Puilt^'dge 
of,  in  and  to  tbe  said  certificate  to  tbe  snid  5l 
T.  Jobosoo,  aod  authority  therein  authoriz- 
ing the  coramiasioner  of  the  General  Land 
Oliice  to  issue  tbe  patent  to  the  siitd  M.  T. 
Johnson  or  to  his  as.signs.  On  bis  cross-exami- 
nation the  witness  says  that  the  transfer  was 
acknowledged  before  some  officer  authorized 
to  use  8  seal,  and  had  his  ccvlificale  of  nc- 
knowledgment  and  scat  tliercim.  He  states 
that  he  also  aaw  the  dt-ed  from  Johnson  to  E. 
M.  Daggett  on  record  in  Thrranl  County. 

Tbe  other  witness  who  tcstilics  lo  having 
seen  tbe  assignment  of  the  unconditional  cer- 
tificate  fromltutled^  to  Johnson  is  W.  II.  H. 
Lawrence.  He  testifies  that  he  was  engaged 
in  the  land  business  at  and  about  Fort  \V'orlli; 
tbat  be  had  transactions  witb  C  M.  Dagi^ett 
from  1873  to  1878,  and  examined  his  title  pajiei-s 
at  bis  request,  especially  in  reference  to  tin-  'S'20- 
acres  tract  known  as  the  Rutledge  survey:  that 
this  examination  waa  made,  be  thinks,  in  1876, 
and  he  distinctly  remembers  mnkiiigu  favor- 
able report  to  Daggett  after  he  had  finished  tiie 
examination.  He  further  says;  ">I,v  recol- 
lectioD  is  that  among  the  papers  I  examined 
was  tbe  Thomas  P.  Ruiled;^e  corlilicate.  I 
did  find  a  transfer  of  such  certificate  to  M.  T. 
Johnson.  lam  sureof  this, because  bad  it  not 
been  present  I  should  liaveknomi  tbat  tbe  title 
from  Rutledge  was  defective."  Bi'iiig  asked 
from  wliom,  to  whom  and  the  form  tliorenf,  he 
said:  "I  can  only  say  that  it  was  from  Rut- 
ledge lo  M.  T.  Johnson,  and  in  the  ii.sual  form 
of  Iransfersof  such  certifitrales."  Tbe  wiiiicss  rasTI 
further  states:  "If  there  had  been  no  irau.'ifcr  l**®^-! 
I  should  have  discovered  il  and  made  a  differ- 
ent report."  To  another  interrogafory  be  ad- 
ded; "I  had  occasion  in  very  many  cases  lo 
look  up  the  titles  of  different  lands  m  Texas, 
and  became  familiar  in  the  course  of  five  vears 
in  the  land  business  at  Fort  Worth  nilh  the 
general  laws  of  the  State  in  regard  to  lands, 
as  also  familiar  witb  the  examination  of  titles." 

Apparently  (but  perhaps  not  deccss;irily)  itp- 
posed  to  the  hypothesis  that  tbe  cevlilicate  m 
question  was  purchased  by  Johnson  from  IJi  iu 
son  is  the  evidence  of  Henry  Tieaiimont,  who 
testifies  that  in  the  winter  of  1851-52  lie  p1n(  cd 
a  lot  of  laud  certificates,  including  the  T.  P. 
RutlcdBe  certificate  for  320  acres,  in  the  hands 
of  M.  T.  Johnson  for  location,  under  a  written 
contract:  and  tbat  tbe  certificate  in  question 
had  come  into  his  hands  witb  others  from  a 

Earty  (whose  name  he  does  not  mention)  wbo 
adoeen  engaged  in  locating  and  surveying 
lands,  and  was  then  retiring  ^om  the  business. 
In  corroboration  of  this  teatlmony  a  receipt  in 
the  handwriting  of  M.  T.  Johnson  was  pro- 
duced in  evidence,  a  copy  of  which  is  as  folr 
Iowa,  to  wit: 

"Rec'd,  Austin.  March  9th,  1853,  of  Henry 
Beaumont  tbe  following  land  certificates,  to  be 
located  or  accounted  for,  viz. : 

•  Acrea, 
Four  leagues  Calhoun  County  school 

lands  for  location  17,713 

Thomas  Rutledge  H.  R,  820.  class  8. 

Gonzales  County,  12  Oct..  1846   820 
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Wm.  P.  Mllby  H.  R.  640,  cla$s3.  No. 

24,  Liberty  County,  4tti  March,  184S  MO 
John  Bcclon,  820  H.  R.  SrdclBtt,  Ka 

284  Victory  County   820 

8am't  Htidter,  bounty  warrant,  dated 

Jan'y  Ist,  1888,  signed  Barnard  Bee 

Sec.  Wnr   1,280 

James  H.  Barnwell,  bounty  warrant,  7th 

Junuary,  1837,  signed  G.  W.  Poe,  pay 

gpii'l   8S0 

[688]     Toby   scrip,  Na  894,  to  Almanzo 

Housron.  dated  Oct.  10, 1836   640 

(Siirned  duplicate.) 

(Sfgn  d)  H.  T.  Johnson. 

Indoned:  'Henry  Beaumont  land  matters."* 

A  duplicate  of  this  recdpt  was  found 
amongst  JohnsoD's  papers  after  ois  death  by  J. 
P.  Smith,  his  administrator. 

It  is  somewbat  difficult  to  reconcile  this  evi- 
dence with  lhat  of  the  otber  witnesses.  There 
is  evidently  wanting  some  undiscovered  ex- 
planation of  the  discreiMncT.  Beaumont  says 
that  he  only  bad  the  certtficate  for  location, 
and  that  Jobnsoc  was  to  divide  with  him  tbe 
emoluments  thereof, — which  were  always  one 
third  of  the  land  located.  From  the  testimony 
of  J.  P.  Smith,  Johnson's  adminislrator,  it  ap- 
pears thnt  Beaumont  and  Johnson  had  bad 
dealings  together  in  the  location  of  land  certifi- 
cates for  some  years  prior  to  the  date  of  the  re- 
ceipt, to  wit,  in  1850aud  1851.  Tbe  certiflcates 
mentioned  in  tbe  receipt  were  probably  re- 
ceived by  Johnson  at  some  time,  or  at  different 
times,  previous  to  the  giving  of  the  rereipt. 
One  of  the  certificalea  was  thai  of  Wm.  P. 
Uilhy,  for  040  acres,  class  8,  No.  24,  Issued  4lb 
of  .March,  1845.  This  certificate  was  located 
June  '^5th,  1850, — a  year  and  nine  months  be- 
fore the  date  of  the  receipt.  The  certifioite  in 
question,  lliat  of  Rutledffe,  was  located  Janu- 
ary 8tli.  1852,  two  months  before  tbe  date  of 
the  receipt.  The  suggestion  of  the  complainants 
that  ihc  survey  was  antedated  has  no  evidence 
to  support  it.  That,  in  some  way,  Johnson  had 
become  entitled  to  these  certificates  (especially 
to  the  Ruliedge  certificate)  Is  corroborated  by 
strong  circumstances.  Smith,  Johnson's  ad- 
ministrator, says  that  Beaumont  never  asserted 
any  claim  to  the  land  mentioned  In  the  receipt. 
He  had  correspondence  and  communications 
with  Beaumont  after  Johnson's  death.  He 
says  there  was  en  agreement  between  them  that 
Johnson  should  locate  the  certiflcates  placed  Id 
his  hands  by  Beaumont,  and  was  to  bave  for  do- 
ing so  one  half  of  such  interest  as  Beaumont 
IimI  in  them;  yet  no  claim  for  any  accounting 
was  ever  made  after  Johnson's  death.  It  is 
689]  quite  possible  that  Beaumont  obtained  tbe 
Rutledse  certificate  from  Gill,  who  used  it  as  a 
"lariat  for  improperly  locating  land;  and  that 
Johnson  t>oughtit  of  Brinson  on  ascertaining 
that  it  belong  to  bim.  This  would  explain 
why  Beaumont  never  asserted  any  claim  to  tbe 
land  located  under  It,  although  it  8ut>sequently 
became  so  valuable. 

Be  all  this  as  it  may.  It  is  clear  that  Johnson, 
either  as  owner  of  the  certificate  or  as  an  agent 
employed  for  locating  it,  And  as  such  bavins, 
accordi  ng  to  usage,  an  interest  in  tbe  lands  to  M 
■nrveyed,  was  fully  authorized  to  make  tbe  lo- 
cation under  it  wbicli  be  did  make,  and  to  take 
possession  of  the  land^  eltber  for  his  own  use 
MO 


(if  be  was  the  owner)  or  for  the  use  and  beaeftt 
of  himself  and  tbe  actual  owner;  and  tliat  bl« 
title  and  possession  thus  acqolrad  wens  good 
against  all  tbe  world,  except  fbose  who  could 
p^uce  a  better  title  than  that  which  die  cer- 
tificate and  the  location  under  it  secured.  Tbe 
legal  title,  it  is  true,  was  in  Ruiledge's  beirs; 
but  the  equitable  title  was  in  Johnson  (if  be  did 
in  fact  purchase  ilie  certificate);  and.  In  any 
erent,  one  tbird  of  sucb  egultaUe  title  bdonged 
to  hfm,  as  the  autboriced  locator  of  the  oeitifl- 
cate,  and  tbe  residue  was  In  his  hands  and  pos- 
session for  tbe  use  of  ttie  owners  whom  be  rep* 
resented.  Tbe  location  and  survey  were  good 
as  against  tbe  State,  and  all  other  persons 
claiming  by  inferior  title.  E.  M.  Da^tt  as 
purchaser  from  Jobnaon,  and  obtaiiung  pos- 
session from  him,  and  toe  defendants  as  sue 
cessors  of  Dacgett,  became  entitled  to  the  ben 
eflt  of  tbe  Itiitledge  survey  as  a  protection 
against  all  persons  claiming  under  a  title  in- 
ferior thereto. 

But  this  is  not  tbe  whole  case.  There  are 
other  points  which  go  to  fortify  tbe  position  of 
tbe  defendants,  which  it  Is  proper  to  notice. 

After  the  Childress  certificate  was  located  by 
Dr.  Worrall  in  1868,  E.  M.  Daggett,  who  baJ 
then  been  in  possession  under  the  RuUedge  title 
for  the  space  of  fourteen  years,  purchased  in,  as 
he  supposed,  the  entire  Childress  claim.  In 
1868  or  1809  George  R  Childress,  the  second 
son  of  John  Childress,  appeared  at  Fort  Worth, 
having  returned  from  California,  where  he  had 
been  residing  for  many  years.  He  did  not 
know  that  his  brother  John  was  living,  t)tit  [AM] 
supposed  bim  dead,  and  that  he,  Grort'C,  was 
his  father's  sole  heir.    He  claimed  the  l;itid  in 

?[uestioo,  and  Daggett  compromised  will)  liim 
or  about  tiiree  hundred  dollnr^.  ind  George 
vave  a  deed  selling  and  relinquishing  all  bis 
right  and  title  toDsug^ett  in  fee,  with  a  general 
warranty  against  himself,  bin  heirs  and  all 
others.  He  afterwards  went  tn  Aiisttit,  saw 
Green,  learned  of  his  brother's  being  alive,  and 
confirmed  the  arraniremcnt  made  by  tlio  Inltcr 
With  Green,  who  acted  therein  for  the  Itcncfit 
Of  Dr.  Worrall. 

In  September,  1868,  Daggett  also  compro- 
mised tbe  claim  of  Dr.  Worrall  and  \.  .'ocured  a 
deed  from  him  and  his  wife.  Adeline  S.  Wor- 
rall. This  deed  ts  In  the  usual  form  of  deeds 
of  bargain  and  sale.  It  is  dated  80t  h  of  Septem- 
ber, 1860,  recites  a  consideration  of  three  hun- 
dred dollars,  conveys  to  Daggett  the  land  In 
dispute  by  metes  and  bounds,  as  in  tbe  Child- 
ress patent,  and  recites  that  the  land  was  the 
separate  property  of  tbe  said  Adaline  8.  Wor- 
rall, referring  to  the  deeds  from  John  W. 
Childress  lo  Green  and  from  Green  to  the  said 
Adaline.  Tbe  deed  concluded  with  thia  hab- 
endum and  warranty,  to  wit:  "  To  bave  and  to 
hold  to  him,  the  said  E.  M.  Daggett,  bis  heirs 
and  assigns  forever,  free  from  tbe  just  claim  or 
claims  of  any  and  all  persons  whomsoever, 
claimingorto  claim  the  same."  Tbe  deed  was 
acknowledged  before  a  notary  public,  and  a 
certificate  of  said  acknowledgment  was  made 
tn  due  form,  with  one  exception;  it  contains 
no  statement  that  Adaline  S.  Worrall.  tbe  wife, 
was  ^vily  examined  by  the  officer  apart  from 
her  husband.  This  is  necessary  in  order  to 
validate  a  conveyance  of  tiie  wife's  sepaimte 
property  in  Texas,  and  Its  absence  cannot  be 
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■applied  by  showing  that  ibe  was  wtuaUj 
prfpily  examined.  Snry  v.  DoTUey,  26  Tex. 
737;  FLttgerald  v.  7*urn€r,4S  Tex.  79;  Loonev 
V.  Adamson^  Tex.  610;  /oAnjtm  r.  Aryan,  K 
Tex.  623.  To  the  same  effect  see  Elliott  v. 
Peiraol,  26  U.  S.  1  PeL  838.  840  [7:  104];  Bitz 
T.  Jenka.  133  U.  8.  297,  303  [31:  156,  1581. 
Tbia  Keiiu  to  be  a  fatal  defect;  aod  it  is  on  this 
defect  tbat  the  complalnaQta  in  the  croas-billa 
rely.  Their  positioii  is,  tbat  the  land  was  Mrs. 
WorraU'Bseiurate  property,  tbat  she  never  ex- 
ecuted aoy  conveyance  of  It  according  to  law, 
and  tbat  it  was  bers  when  she  died  io  Kovem- 
ber,  1870,  aod  descended,  one  half  to  her  hus- 
band. Dr.  L  R.  Worrall,  and  one  half  to  her 
brothera  and  sisters,  represented  by  William 
Dunlap  and  others.  The  complainants  in  the 
other  crosa-bUl,  Martha  R.  Worrall  and  others, 
claim  the  other  half  of  the  property  as  hein  of 
Dr.  Wotrall,  being  his  mother  and  his  brothera 
and  diMm.  They  contend  that  Dr.  Worrall 
had  DO  interest  to  convey  when  he  executed 
the  deed  with  hia  wife  In  1869,  aod  hence  the 
<Hie-half  part  which  he  inherited  from  bis  wife 
Jn  November,  1870.  was  unaffected  by  that 
conveyance.  It  la  true.  If  the  deed  contained 
a  warranty,  he  would  be  estopped  from  claim- 
ing the  land:  but  it  is  contended  that  the  daute 
above  recited  does  not  amount  to  a  warranty. 
It  has  been  decided,  however,  by  the  Supreme 
Court  of  Texaa  tbat  words  substantially  such 
aa  those  contained  tn  the  deed  do  import  a  gen- 
eral warranty.  In  Rmoe  v.  Beath.  38  Tex.  818, 
Cbe  following  words  were  so  construed,  to  wit: 
"  For  him  the  bald  R.  H. ,  his  heirs  and  assigns, 
to  have  and  to  hold  forever,  as  bis  own  right, 
title  and  property,  free  from  the  claim  or  clums 
of  me,  my  heirs  or  creditors,  and  all  other  per 
BODS  whomsoever,  to  claim  tbe  same  or  any  part 
thereof  lawfully."  In  our  judgment  the  deed 
of  Worrall  and  hia  w^e  ,dla  contain  a  general 
warranty,  and  tbe  one-half  part  of  Adaline  S. 
Worrall  s  interest  which  descended  to  Dr. 
Worrall  by  estoppel  to  Daggettwhen  Dr.  Wor- 
rall inherited  tbe  same  from  bis  wife. 

The  other  questions  arise  on  the  Statute  of 
Umliations.  The  defendants  pleaded  the  timi- 
tattons  of  three  yean  and  of  five  years,  and 
also  peaceable  poesesdon  for  thlr^  years.  The 
Act  of  February  Stfa,  1841,  first  created  tbe 
limitations  referred  to.  The  16th  section  cre- 
ated tbat  of  three  years,  declaring  that  "  every 
salt,  to  be  instituted  to  recover  real  estate,  as 
atrainst  bim,  ber  or  them,  in  possevioo  under 
title,  or  color  of  title,  shall  be  instituted  witbin 
three  yean  next  after  tbe  cause  of  action  shall 
have  accrued,  and  not  afterwardsj"  not  com- 
puting tbe  duration  of  disability  from  minor- 
ity, coverture  or  insanity;  and  by  "title" 
meaoing  regular  claim  of  transfer  from  or 
under  the  sovereignty  of  tbe  soil;  also  reserv- 
ingttae right  of  the  goveromeut. 

The  IMi  section  created  tbe  limitation  of 
live  years,  declaring  tbat  "he,  she  or  they 
who  shall  have  bao!^  five  years  like  peaceahte 
possession  of  real  estate,  cultivating^,  using  or 
enjoying  the  same,  and  paying  tax  thereon.  If 
any.  and  claiming  under  a  deed,  or  deeds,  duly 
rvgistered,  shall  be  held  to  have  full  title,  pre-. 
eluding  all  claims,  but  shall  not  bar  tbe  gov- 
ernment;" and  saving  disabilities  for  non-age, 
coverture  or  Insanity. 

Now  mppodng  that  tbe  prerogative  of  the 
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government  prevented  tbe  Statute  from  run- 
ning until  after  tbe  patent  issued  to  the  heirs 
of  Jobn  ChUdress  id  June,  1888,  it  certainly 
commenced  to  run  at  that  time  against  those 
who  claimed  under  the  patent;  and  the  facts 
present  a  strong  c&se  of  adverse  possession  on 
the  part  of  £.  H.  Dagfiiclt  and  bis  grantcos. 
They  were  in  full,  continuous  aod  peaceable 
possession  for  a  period,  altogether,  of  thirty 
years,  namely,  from  ISM  to  1885,  when  William 
Dunlap  and  6tberB  appeared  as  iotervenors  io 
this  suit;  and  from  1854  to  1886,  when  tbe 
Worralls  Interveoed.  This  possesion  was 
complete  In  the  use,  cultivation  and  eojoymeot 
of  uie  land  io  dispute,  and  the  payment  of 
taxes  thereon.  It  was  claimed  and  exercised 
under  a  regular  deed  of  conveyance  from  M. 
T.  Johnson,  dated  S8d  June.  1855,  which 
granted  and  conveyed,  not  only  the  certificate 
of  Rutledge.  but  tbe  land  located  under  it,  de- 
scribing and  identifying  tbe  same;  and  which 
was  duly  registered  In  tbe  records  of  Tarrant 
Coontv  on  tbe  80th  of  March,  1857.  It  Is 
difficult  to  see  why  the  plea  of  limitation  of 
five  years  at  least  is  not  a  good  bar  agaiost  the 
heirs  of  Adaline  S.  Worrall.  She  died  Not^ 
ember  4th,  1870,  and  one  half  ber  estate  dfr 
scended  to  her  husband,  I.  R.  Worrall,  who 
survived  to  tbe  22d  September,  1871.  Tbe 
Statute,  having  commenced  to  run  againstjblm, 
was  not  suspended  bv  bis  death,  and  bad  been 
running  more  t{ian  niarteenyears  at  the  com- 
mencement of  tbe  suit.  The  other  half  of 
Adalioe  S.  Worrall's  estate  descended  to  her 
brother,  Jobn  Cook,  and  her  two  sisters, 
AHzannah,  wife  of  William  Dunlap.  aod  Ma- 
tilda, wife  of  Dr.  Jonas  Fell.  Jobn  Cook  was 
living  at  Adallne's  death,  and  survived  to 
August,  1878.  The  sisters  were  married 
women  when  Adaline  3.  Worrall  died,  but  as 
her  disability  as  a  married  woman  bad  already  [6981 

Ftrevenied  the  Statute  from  running  during  her 
ifetime,  their  disability,  according  to  the  law 
of  Texas,  caooot  be  added  to  hers.  It  was  de- 
cided bv  the  Supreme  Court  of  Texaa  to  the 
cases  of  WMte  v.  Latimer,  13  Tex.  61,  and 
MeMaiten  t.  MilU,  80  Tex.  601,  tbat  one  dis- 
ability cannot  be  tacked  to  another  so  as  to 
prolong  ibedisaUtitiea  beyond  tbeoontlnnance 
of  that  which  existed  when  the  cause  of  action 
accrued.  See  also  wood  oo  Limitations,  sec- 
lion  261,  and  Tiota.  According  to  this  rule  tbe 
Statute  commenced  to  ran  at  the  death  of 
Adaline  S.  Worrall,  on  the  4tb  of  November, 
1870.  If  this  is  so,  as  we  think  ft  Is,  the  com- 
plainants in  the  cross-bills  are  barred  by  tbe 
Statute  of  LimltatiODS. 

Tbe  new  Statute  of  limitations  contaioed  In 
the  Revised  Statutes,  which  went  into  effect  on 
the  1st  day  of  September,  1879,  does  not  ma- 
terially differ,  so  far  as  its  application  to  tbe 
present  case  is  ciACwned,  from  tbe  old  Statute 
of  1841;  and  it  is  explicit  Id  declaring  tbat 
"the  period  of  llmitalton  shall  not  beextended 
by  tbe  connection  of  one  disability  with  an- 
other." (Art.  8325,  Rev.  Stat.) 

In  our  Judgment,  tbe  Statute  of  limitations 
is  a  complete  bar  to  tbe  claims  set  up  by  the 
complainants  both  Io  the  origioal  and  In  the 
cross-bills,  whether  we  are  right  or  not  io  r^ 
gard  to  the  validity  of  tbe  Rutledge  title. 
Th4  Oteng  <^     Cifwit  Court  a  affimud. 
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^         SAUUEL  HILL  bt  al.,  Appt$., 
e. 

DANIEL  &  WOOSTER 

{See  S.  a  Keporter*!  ed.  m-7014 

AiA  to  procure  patent  to  Se  ieined— potentiate 
invetUion — box  ereamerp— invention  or  die- 
eovery  nwmarj/  to  a  patent. 

1.  Doder  secUoD  4&1S,  U.  8.  Ber.  StaC  the  drcuft 
court  mar  adjudire  that  tbe  appUoant  to  entitled, 
■ccordlnff  to  law,  to  receive  a  patent  icx  bis  In- 

TfiDtloQ  or  for  any -part  thereof;  and  If  the  ad- 
judication fB  Id  favor  of  the  right  of  the  appll- 
oaut,  it  shall  authorize  the  commUsioner  to  Issue 
the  patent. 

ft.  But  DO  adjudlcattou  can  be  made  fo  favor  of 
the  applicant,  unless  the  alleged  Invention  for 
which  a  patent  la  sought  Is  a  patentable  inven- 
tion; neither  the  circuit  court  nor  this  court  can 
overlook  the  question  of  pa  tenia  billty. 

S.  Nothing  Id  the  four  claims  of  Wooater  in  this 
action  conatituies  a  patentable  Invention.  It  to 
not  a  patentable  Invention  to  add  a  lower  oom- 
portment  to  a  box  oreamerj-  on  legs. 

4  A  pereon,  to  be  entitled  to  a  patent,  must  have 
Invented  or  discovered  some  new  and  useful  art, 
nmcbine,  manufacture  or  compoaitlon  of  matter, 
or  some  new  and  useful  improvement  thereof; 
and  It  Is  not  eDouRh  that  a  thing  sball  be  oew.  In 
the  sense  that  Id  the  shape  or  form  in  which  It  is 
produced  It  shall  not  have  ^en  before  known, 
and  that  It  shall  be  useful,  but  It  must,  under  the 
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OoMtltuUoo  and  the  Stetute^  amoont  tout*. 

ventlOD  or  discovery. 

[No.  10.] 

Argued  2fot.l9,  to,  ms.  Decided  Jan.  IS.  1890, 

APPEAL  from  a  decree  of  the  Circuit  Court 
of  the  United  States  for  the  District  of 
YermoDt  that  Dantel  B.  Wooster  was  the  orig- 
inal and  first  inventor  of  the  ImproTement, 
called  a  "  Cabinet  Creamery,"  set  forth  in  hto 
claims,  and  was  entitled  to  reeeire  a  patent 
therefor  as  set  forth  in  his  application  filed  Jan. 
17,  1879.  and  that  Hill  &  Prentice  were  noi 
the  original  and  first  InTeotors  of  such  im- 
,  provement.  Reverted. 

This  was  a  suit  Id  equl^  brought  bv  Daniel 
B.  Wooster  against  Samuel  Hill,  Beojainin  B, 
Prentice  anff  The  Vermont  Farm  JiIaeblDa 
Company,  under  section  4010  of  the  Revised 
Statutes,  which  provides  that  when  a  patent  on 
application  w  refused,  the  applicant  may  bring 
a  suit  in  equity  to  procure  a  decree  that  the 

f>l8iDtiff  is  entitled  to  receive  a  patent  for  hf> 
Qvention,  and  authoriziDg  the  commissioner 
to  issue  sucb  patent.  Ibe  bill  prays  for  a  d» 
cree  adjudging  Wooster  to  be  the  first  inventor 
of  Ihe  invention  of  a  "Cabinet  Creamery,"  a* 
embraced  in  his  claims,  and  entitled  to  receive 
a  pateut  for  bis  invention.  The  answer  denies 
that  Wooster  was  the  first  inventor  and  avers 
that  Hill  A  Prentice  were  the  first  inventora 
and  entitled  to  a  patent 
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Nora.— for  what  txUenU  are  granted  ond  vfl«n  Am  to  dlrtlnctfon  hetuwrn  imwmttnu  o/  meeAow 

Oev  ors  declared  vofd.  see  not*  to  Evaos  V.  Baton,  fcmorprodiicti  and  prneems.  and  trttan  ihe  latter 

Bk.  4,  p.  483.  fiuxu  be  sntentcd,  see  tiots  to  Oomliur  T.  Burden, 

At  to  paterUabttUv  of  invention,  see  ttotes  to  ■uoro, 
Thompson  v.  BoisBeller,  Bk.  28,  P..76,  and  to  Coming 
r.  Bunlen,  Bk.  14,  p-flsa. 
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Tb*  exsmlnen  In  tbe  Patent  Office  aod  the 
commis^ioDer  of  patenU  awarded  priority  of 
faivention  to  Htll  &  Prentice.  The  circuit 
court  decided  in  this  suit  that  Wooster  was  the 
first  inventor  of  the  improvement  called  a 
"  Cabinet  Creamery,"  ano  entitled  to  receive  b 
mtent  therefor,  as  set  forth  in  bis  application. 
From  tbis  decree  the  defendants  appeated  to 
this  court. 

The  facts  are  fully  stated  in  the  opinion. 
Opinion  below,  22  Fed.  Rep.  HSO. 
Mr.  William  Edj^ar  Simonds»  for  ap- 
peHants: 

IllustratlTe  drawings  of  concdTCd  Idea  do 
not  constitute  an  invention,  and  unless  they 
■re  followed  up  by  seasonable  observance  of 
the  requirements  of  the  Patent  Laws,  they  have 
DO  effect  upon  a  subsequently  granted  patent 
to  another. 

lUeeei  v.  KeyttoM  Bridge  Oo.  1  Pat.  Off.  Gaz. 
466;  Smith  v.  (rConnor.  4  Pat.  Off.  Gaz.  638; 
Electric  R.  R.  Signal  Co.  t.  HaU  R.  R.  Signal 
Oo.  6  Fed.  Bep.  608;  Detroit  LvMcator  Mfg. 
Cb.  T.  Ben^ard.  9  Fed.  Rep.  208. 

In  attempting  to  defeat  patentees  oo  the 
rround  of  prior  Invention,  such  prior  Inven- 
tion must  nave  reached  a  practical  result  be- 
fore the  patentees  made  their  invention. 

Unian  Metaliie  Cartridge  Co.  v.  U.  S.  Cart- 
ritbe  Oo.  7  Fed.  Rep.  844;  U.  8.  Starnpini/  Co. 
T.  JtawM.  7  Fed.  Rep.  869;  WOiter  Loom  Co. 
T.  Higgin$.  21  Pat.  Off.  Gaz.  2081.  105  U.  8. 
B80  (26: 1177);  Atlantic  Workty.  Brarfy,  23 Pat. 
Off.  Gaz.  1830,  107  U.  8.  192  (27:  488). 

Amid  conflicting  evidence  the  first  maker  of 
the  embodied  invention  is,  in  default  of  pre- 
ponderating proof  to  the  contraiy,  the  in- 
ventor. 

Bdvarda  v.  Reqita,  Com.  Dec.  1860,  p.  28; 
Jenningt  v.  Winten,  Com.  Dec.  1860,  p.  33; 
Edman  v.  Foley,  Com.  Dec.  1870,  p.  07;  Olark 
V.  Otbom,  Com.  Dec.  1874,  p.  830;  Ware  v. 
Buttock,  Com.  Dec.  1875,  p.  11. 

Be  who  claims  to  have  imparted  the  inven- 
tlon  to  his  opponent  takes  upon  himself  the 
burden  of  proof. 

Mowbray  v.  SKaffner,  Com.  Dec.  1870,  p.  85. 

As  against  a  patentee,  an  applicant  must 
•bow  conclusively  that  he  reduced  to  practice 
and  completed  form  prior  to  invention  by  the 
patentee. 

MeKnight  f.VanWagenen,  Com.  Dec  1869, 

S126;  Sargent-7.  Burge,  Com.  Dec.  1877,  p.  62; 
atti<He  v.  Pxim,  Com.  Dec.  1877,  p.  112;  Wy- 
man  v.  ffn0ttfea,18Fat.Ofl.Oaz  SSOiJametv. 
CampbOt,  21  Fat.  Off.  Gas.  887,  104  U.  a  866 
(a6r786). 

Mr.  Stephen  C.  Shartleff,  for  appellee: 

At  the  time  Bill  and  Prentice  made  the  pre- 
Uminaiy  statement  of  1880  they  wm  the  own- 
ers of  the  invention  In  controvert,  and  their 
declarations  are  entitled  to  full  weight;  and 
any  person  wbo  takes  the  Invention  after* 
wards,  takes  It  sabject  to  the  liability  of  its 
being  defeated  hy  the  declaration  of  the  for- 
mer owner. 

MitUr  T.  Bingham,  20  Yt  82;  Downt  v. 
Beiden,  46  Vt.  674;  Alger  v.  Andrem,  47  Vt. 
286:  Batchddtr  v.  Kinnty,  44  Tt.  160. 

The  omission  of  a  witness  to  testify  to  ma- 
terial facts  on  a  former  trial,  ^wbich  he  now 
relates,  is  admissible. 

Brig^  v.  Taylor,  86  VL  67. 


Something  more  than  the  uncorroborated 
statement  of  parties  should  be  shown,  in  order 
for  tbe  court  to  find  a  disputed  fact. 

Bering  v.  Haieort/i,  14  Pnt.  Off.  Gaz.  117. 

It  is  Immaterial  whether  the  patentee  is  the 
inventor  of  any  one  or  more  of  ue  elements  of 
tbe  comUnation;  these  may  all  be  old;  but  if 
the  patentee  was  the  first  to  combine  for  the 
purpose  specified  in  his  patent,  bis  patent  will 
be  good. 

Carr  v.  Rice.  1  Fish.  Pat.  Cas.  198;  Ilovey 
V.  Stetena.  1  Woodb.  &  M.  200;  Buck  v.  Her- 
manee,  1  Blatcbf.  808;  Gray  v.  James,  Pet.  C. 
C.  804;  FurbuA  v.  Cook,  2  Fish.  Fat.  Cas.  668-, 
Buck  V.  GiU,  4  McLean,  174;  Evans  t.  Maton, 
18  U.  8.  8  Wheat.  464  (4:  483);  Steift  v. 
Whisen.  8  Fish.  Fat.  Cas.  848. 

Tbe  presumption  arising  from  rilence  is  far 
stronger  than  preponderance  in  the  number  of 
witnesses. 

Smith  V.  Phy.  6  Elsh.  P$t.  Cas.  446. 

The  witness  attention  must  be  called  to  tbe 
subject  matter  with  reasonable  certainty  as  to 
time  and  place,  but  the  sayings  of  a  party  are 
always  admissible,  whether  liu  attention  baa 
beeo  called  to  the  substance  oS  hiadeclaratiODi 
or  not. 

May  V.  BrovineU,  8  Vt.  463;  Alger  y.'An- 
drewa.  47  Vt.  238;  Down*  T.  Beiden,  46  Vt.  674j 
Hayward  Rubber  Co.  t.  Jhtneklee,  80  Vt.  SO; 
MiUer  r.  Bingham,  29  Vt  83;  Bant  v.  Windsor 
Sav.  Bank,  48  Vt.  532. 

Tbe  rule  is  that  a  plaintiff  Is  entitled  to  rest 
on  making  out  a  prima  facie  case,  and,  after- 
wards, to  adduce  additional  as  welt  as  rebutting 
testimony;  that  the  defendant  is,  in  general, 
required  to  go  through  with  his  evidence  bfr 
fore  resting. 

Tbis  rule  supposes,  however,  that  the  case 
as  first  made  out  by  the  plaintiff  fairly  ap- 
prises the  defendant  of  tbe  ground  on  which 
tbe  right  of  recovery  is  finally  to  be  supported. 

Ctayes  t.  Ferris,  lH  Vt  112;  Kent. v.  Lin* 
coin,  89  Vt.  598;  I^ayer  v.  Davis,  88  Vt.  168. 

The  appellee's  exhibit,  Lamson  letter,  is  ad- 
missible to  show  that  the  appellants  have  bem 
trying  to  manufacture  evidence.  This  Is  al- 
ways  admissible  In  evidence,  and  raises  a  pre- 
sumption against  tbe  party  making  such  at- 
tempt. 

Winchea  v.  Bdumrds,  67  III.  41;  Tlie  Tdlie, 
7  Ben.  383;  Moriarty  v.  London,  C.  <t  D.  R. 
C57.  L.  R  6  Q.  B.  314. 

Mn.  Justice  Blatchford  delivered  tbe  opin- 
ion of  the  court: 

Tbis  is  a  suit  in  equity,  brought  in  the  Cir- 
cuit Court  of  the  United  States  fortbe  District  of 
Vermont,  by  Daniel  B.  Wooster  against  Samuel 
Hill,  Benjamin  B.  Prentice  and  the  Vermont 
Farm  Machine  Company,  under  section  4016  of 
tbe  Revised  Statutes,  which  rea^  as  follows: 
"Wbenever  a  patent  on  application  is  refused, 
either  by  tbe  commissioner  of  patents  or  by  the 
Supreme  Court  of  the  Distnct  of  Columbia 
upon  appeal  from  tbe  commissioner,  the  appli- 
cant nuy  have  remedy  1^  bill  in  equity;  and 
tbe  court  bnving  cognizance  thereof,  on  notice 
to  adverse  pnrties  and  other  due  proceedin;^ 
bad,  may  adjudge  that  such  applicant  is  enti- 
tled, according  to  law,  to  receive  a  patent  for 
bis  Invention,  as  specified  in  bis  claim,  or  for 
any  part  thereof,  as  the  facta  in  tbe  cue  m^ 
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appear.   And  such  adjudication,  if  it  be  io  fa- 
vor of  the  right  of  the  ajipUcant,  shall  author- 
ize the  commiflsioner  to  issue  such  patent  on 
the  applicant  filing  in  the  Patent  Office  a  copy 
of  the  adj'idicatioD,  and  otherwise  complying 
vitb  the  requircineDts  of  law.   Io  all  cases, 
where  there  is  no  opposing  party,  a  copy  of  the 
bill  shall  be  served  on  the  commissiuiier;  and 
all  the  expenses  of  the  proceeding  shall  be  paid 
by  the  applicuot,  whether  tbo  floal  decision  is 
Id  his  favor  or  not." 
The  substance  of  the  a11e;!atiou8of  the  bill  is 
TAQKi        follows:   Woostcr,  on  the  Hth  of  January, 
Lowoj     jg^g  in  the  Patent  Office  au  application 

for  a  patent  forun  "imi)rovement  in  milk-cool- 
ers." The  commissioner  of  patents  declared 
an  interferenctt  between  (bat  application  and 
letters  patent  Ho.  207,738.  granted  September 
8.  187t^  to  said  Hill  &  Prentice,  for  an  "im- 
provement In  mitk-coo1er$,"  an  interest  in  which 
patent  had  been  assigned  to  the  defendant  The 
Vermont  Farm  Machine  Company.  Testimony 
was  lakou,  und  priority  of  iuvention  was  ad- 
judged by  tlie  I'alent  Office  ia  favor  of  Woos- 
ter,  in  respect  to  the  claim  in  issue  in  the  inter- 
ference; and  Woostcr,  by  a  separate  application 
for  that  pur|K}se,  wus  granted  a  patent  contain- 
tn/r  iliat  cliLim,  on  the  14tb  of  June,  1881,  No. 
242.S0ri,  for  an  "improvement  in  milk-coolers." 
On  the  30lh  of  March.  1880,  Hill  &  Prentice 
lik'il  an  upplicatioo  for  a  patent  for  an  "im- 
provement in  milk-setting  apparatus."  They 
also,  on  the  10th  of  November,  1880.  filed  an 
iippIicHtion  for  n  reissue  of  their  patent  No. 
207,738.  Both  of  the  lasl-mentionei  two  appli- 
cations were  declared  to  be  in  interference  with 
the  applicatioDofWooster.of  January  17,  1879. 
Testimony  was  taken  by  both  parties,  and  the 
commissioner  of  patents  decided  to  grant  a 
patent  for  certain  of  the  claims  to  tlill  & 
Prentice,  or  to  The  Vermont  Farm  Machine 
Company  aa  their  assignee,  and  refused  to  grant 
a  patent  for  them  to  Wooster.  Four  of  those 
claims  arose  on  the  application  filed  by  Hill  & 
Prentice  on  the  80th  of  March,  1680,  and  were 
OS  follows: 

"1.  The  combination,  with  acabinet  provid- 
ed at  its  top  with  a  cover  or  lid  aud'havine  a 
door  in  its  side,  of  an  ice  receptacle  located  in 
the  upper  portion  of  the  cabinet,  and  an  elon- 
gated milk  receptacle,  tbe  upper  portion  of 
which  is  located  within  the  Ice  receptacle  and 
its  discharge  conduit  arranged  to  extend  below 
the  ice  receptacle. 

"2.  In  a  milk-cooling  apparatus,  the  combi- 
nation, with  a  cabinet  or  box  having  its  top  and 
side  provided  with  covers  or  doors,  of  a  ver- 
tical elongated  milk  receptacle  provided  with 
a  discbarge  regulating  valve  or  slop-cock  at  its 
lower  end.  and  an  ice  receptacle  having  an 
open  top  and  surrounding  tbe  upper  portion  of 
the  milk  receptacle. 

"3.  A  milk-coolioff  apparatus  consisting  es- 
[696]  Kntially  of  a  Tcrticaiiy  elongated  milk  recepta- 
cle, provided  with  a  diacharge  opening  at  its 
lower  end ,  an  ice  receptacle  having  an  open  top 
and  Burroundinic  tbe  upper  portion  of  the  milk 
receptacle,  and  a  cabinet  having  a  cover  which 
eiteods  over  the  milk  and  ioe  receptacles,  and 
with  a  side  door  for  preventing  admission  of 
the  outer  air  to  the  lower  portica  (tf  the  milk 
receptacle,  when  desired. 
ftM 


"4.  A  miik-cooling  apparatus,  consisting  of 
a  cabitiet  provided  with  an  upper  and  lower 
compartment,  an  ice  receptacle  having  on  open 
top  and  located  in  the  upper  companment  of 
the  cabinet,  a  vertically  elongated  milk  recep* 
lacle,  the  upper  portion  of  which  is  located  in 
the  ice  receptacle  and  its  lower  end  constructed 
to  project  downward  into  the  lower  compart- 
ment of  the  cabinet,  and  a  valve  or  stojp-cock 
connected  with  the  lower  end  of  the  milk  t» 
ceptacle." 

The  decision  against  Wooster  and  fn  favor 
of  Hill  &  Prentice  covered  three  other  claims 
which  arose  on  Hill  &  Prentice's  application 
for  a  reissue,  filed  November  10,  1880:  but  it  is 
not  necessary  further  to  allude  to  them, astbere 
is  uo  contest  in  this  court  io  regard  to  them. 

The  bill  contains  the  followingstatement  as 
to  the  Invention  of  Wooster:  **The  object  of 
your  orator's  invention  being  to  provide  a  milk- 
cooler  of  such  construction  that  a  milk  reccp* 
tacle  of  a  depth  greater  tbao  its  width  mar 
have  its  upper  portions  only  subjected  to  cola, 
and  thus  cause  tbe  contained  milk  to  rise  and 
descend  in  reverse  vertical  curreuts.  The  up- 
per strata  of  milk,  being  subjected  to  cold,  will 
part  in  whole  or  in  part  wiUi  its  cream,  and 
then  descend,  its  place  being  supplied  by  an  as- 
cending current  of  warmer  milk  from  the  low- 
er portion  of  the  vessel.  And,  further,  to 
provide  the  milk-cooler  with  a  combined  ven- 
tilator and  filter,  whereby  the  milk  may  be 
thoroughly  ventilated.  And,  further,  to  pro- 
vide a  milk-cooler  with  a  transparent  eduction 
tube,  to  be  attached  to  the  lower  portion  of 
the  cooling  vessel,  whereby  the  milk  can  be 
easily  or  readily  inspected  while  being  drawn 
from  the  cooler  and  the  milk  and  cream  accu- 
rately separated  and  deposited  in  separate  ve^ 
sels 

The  bill  iwavi  for  a  decree  adjudging  Wooa>  [697] 
ter  to  be  the  first  inventor  "of  tbe  invention 
embraced  io  the  claims  hereinbefore  set  forth, 
and  entitled,  according  to  law,  to  recdveapaU 
ent  for  said  iDvention." 

Tbe  answer  of  tbe  defendants  denies  that 
Wooster  was  the  first  Inventor  of  either  of  tbe 
claims  marked  1,  2,  8  uid  4,  and  avera  that 
Hf  11  &  Prentice  were  the  first  hiveotors  thereof, 
and  are  entitled  to  a  patent  for  those  claims. 

Tbe  cause  was  put  at  issue  by  a  replication, 
volumiaous  proofs  were  uken,  and  tlie  case 
was  heard  by  Judgs  Wheeler.  His  opinion  is 
reported  as  WooHer  v.  HiU.fHYed.  Rep.  830. 

In  the  Patent  Office,  tbe  examiner  of  inter- 
ferences awarded  priority  of  invention  to  Hill 
&  Prentice,  in  regard  to  the  above  claims  1. 
2,  8  and  4.  On  appeal  to  the  examiners-in* 
chief  by  Wooster,  toey  affirmed  such  decision 
of  the  examiner  of  interferences.  On  an  app^ 
bv  Womter  to  tbe  commissioner  of  patents, 
tlie  latter  affirmed  the  decision  of  tbe  examin- 
ers in-cbief,  and  afterwards  denied  a  motion 
for  a  reconsideration  of  his  deci^Mi. 

The  opinion  of  thedrcuit  court  discusses  the 
questions  involved  solely  as  questions  of  fact  as 
to  priority  of  Invention,  as  between  Wooster  on 
the  one  side  and  Hill  &  Prentice  on  the  other, 
and  states  that  considerable  evidence  was  pro- 
duced before  tbe  court  which  was  not  before  tha 
Intent  Office.  The  court  waa  of  oj^iui  that 
Hill  &  Fieotlce  were  tbe  first  inventora  of  aa 
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npeo-boz  creamery  standing  on  legs,  with  the 
lower  part  of  the  cans  ezteoding  uirougfa  the 
bottom  of  the  box  downward,  ud  the  n|»per 
part  nirrouoded  by  water  in  the  box,  for  cool- 
ing the  top  of  the  milk  in  the  cans,  as  Bbown  in 
the  patent  No.  207,788,  granted  to  them  on 
September  8,  1878.  The  "cabinet"  mentioned 
in  the  four  claims  before  recited  applied  to  a 
cabinet  creamery  closed  all  Uie  way  down,  but 
having  a  door  in  front,  for  aeeeas  to  Uw  lower 

Krt  oT  the  can.  la  contradistinction  to  an  open- 
X  creamery  standing  on  legs.  The  court  was 
of  opinion,  on  the  evidence,  that  Woosterwas 
the  first  inventor  "of  the  cabinet  creamery  as  an 
improvement  upon  the  box  creamery,  as  that  is 
shown  in  the  patent  of  Hill  &  Prentice."  It 
[688]  thereupon  entered  a  decree  adjudging  that  Hill 
it  Prentice  were  not  the  onginal,  first  and 
Joint  inveDlora  of  the  improvements  set  forth 
in  the  four  claims  before  recited,  and  that 
Wooster  was  the  original  and  first  inventor  of 
the  improvement  called  a  cabinet  creamery,  set 
forth  in  those  four  claims,  and  was  entitled  to 
receive  a  patent  therefor,  asset  forth  in  his  ap- 
plication filed  January  17,  1879.  From  this 
decree  the  defendants  have  appealed  to  this 
court. 

The  provision  of  section  4916  is  that  the  cir- 
cuit court  may  adjudze  that  the  applicant  "ia 
entitled,  according  to  law.  to  receive  a  patent 
for  his  inventioii.  as  specified  in  his  claim,  or 
for  any  part  thereof,  as  the  facia  in  the  case 
may  appear;"  and  tiiat,  if  the  adjudication  is 
hi  favor  of  the  tight  of  the  applicant,  it  shall 
authorize  tlie  commissioner  to  issue  the  patent. 
It  necessiirilv  follows  that  uo  adjudication  cnn 
he  made  id  favor  of  the  applicant,  unless  the  al- 
leged iovention  for  which  a  patent  is  sought  is 
a  patentable  invention.  The  litigation  between 
the  parties  on  this  bill  cannot  be  concluded  by 
solely  determining  an  Issue  as  to  which  of  them 
In  fact  first  made  a  cabinet  creamery.  A.  de- 
termination of  that  issue  alone,  in  favor  of  the 
applicant,  cairyingwith  it,  as  it  does,  authority 
to  the  commitaioner  to  issue  a  patent  to  him 
for  the  claims  in  interference,  would  neces- 
sarily sive  the  sanction  of  the  court  to  the 
patentability  of  the  invention  involved. 

The  parties  to  the  present  suit  appear  to  have 
been  willing  to  ignore  thequestion  as  to  patent- 
ability In  the  present  case,  and  to  have  litigated 
merely  the  question  of  priority  of  invention, 
on  the  assumption  that  the  iovenlion  was  pat- 
entable. But  neither  the  circuit  court  nor  this 
court  can  overlook  the  question  of  patentabil- 
ity. The  bill  claims  ajmtent  for  what  tt  al- 
leges was  invented  by  Wooster  as  a  patentable 
invention:  and  the  answer  of  the  defendants  is 
founded  upon  the  view  that  Hill  &  Prentice 
were  the  first  inventors  of  the  improvements 
covered  by  the  four  claima  in  question,  as 
patentable  inventions. 

We  are  of  opinion  that  nothing  In  those  four 
claims  constitutes  a  patentable  invention.  A, 
cabinet  constitutes  an  element  in  each  of  the 
combinations  covered  by  the  four  claims.  This 
16091  cabinet  is  nothing  more  than  a  boxing  or  cov- 
ering in  of  the  open  space  forming  the  lower 
part  of  the  prior  open  box  creamery  standing 
<m  legs.  In  the  application  of  Wooster,  filed 
Janua^  17,  1879.  m  an  amendment  filed  by 
him  liUrch  29,  1879,  he  says:  "1  am  aware 
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that  long  rectangular  milk  receptacles  have 
been  provided  witb  a  water-chamtwr  extending 
around  the  upper  portioo  tbsRof:  also,  that 
wat«r*co(tos  have  been  inclosed  within  a  box 
or  casing,  and  their  upper  ends  iDclracd  wiUi* 
in  an  Ice  receptacle  having  a  perforated  bo^ 
torn;  alao,  that  a  milk  receptacle  has  been  pro- 
vided with  an  ice  receptacle  extending  through 
the  centre  of  the  same;  and  hence  I  would  have 
it  understood  that  I  do  not  claim  the  constmo- 
tion  above  referred  ta" 

In  the  application  of  Hill  &  Prentice,  filed 
March  SO,  1880,  they  say  in  the  specification: 
"The  lower  chamber  or  compartment  serves  to 
protect  that  part  of  the  milk  vessel  which  is  in 
contact  with  this  chamber  from  free  contact 
with  the  oater  air,  preventing  the  temperature 
from  unduly  Tnrying:  and  it  also  serves  as  a 
suitable  place  wherein  to  store  butter,  milk  or 
dair^appliapccs.ibis  being  praotieally  a  lefrfg- 
erating  chamber." 

In  the  decision  of  the  examiners-in-chief  on 
appeal,  made  July  12,  1882.  they  say:  "  The 
idea  of  applying  a  cooling  medium  to  the  top 
of  milk  cans  while  the  bottom  should  be  ex- 
posed to  the  ordinary  temperature  of  the  dairy- 
room  was  old,  and  Wooster  expressly  disclaims 
any  broad  pretension  to  such  metboa.  and  snys 
that  he  isaware  that  milk  receptacles  have  been 
provided  with  a  water-chamber  around  the  up- 
per portion,  and  that  water-coolers  have  been 
boxed  and  their  upper  parts  enclosed  in  ice  re- 
ceptacles and  the  lower  end  perforated,  and 
milk  receptacles  been  provided  with  an  ice  re- 
ceptacle extending  through  the  centre  of  the 
same.  So,  to  start  with,  we  find  that  what- 
ever either  has  done  is  merely  to  iroprove  upon 
means  for  more  effectuallv  carrying  out  this 
mode  of  treating  milk,  to  obtain  the  best  results 
in  raising  and  securing  cream.  As  a  structure, 
the  cabinet  would  seem  almost  anticipated 
the  water-cooler  of  which  the  parties  made  a 
double  use;  hut  this  is  not  before  ua,  except  so 
far  as  showing  us  to  what  a  limited  extent  the 
examiner  conceded  patentability  of  matter  in- 
cluded in  the  claims  allowed  and  put  in  inter- 
ference." The  ezaminers-in-chief  seem,  ther^ 
fore,  not  to  have  considered  that  the  question 
of  patentability  was  before  them,  but  that  they 
were  limited  to  coosldering  the  question  as  to 
which  of  the  two  parties  first  made  the  struct- 
ure in  the  form  in  which  it  was  presented. 

The  examiners-in-cbief  proceed:  "When  the 
parties  came  to  the  office  they  undoubtedly 
supposed,  each  for  himself,  that  they  had 
made  a  great  discovery  in  keeping  the  top  of 
the  milk  coot  and  the  bottom  warm.  So  we 
find  that  botb  of  them,  seem  to  have  obtained 
new  light  in  regard  (o  the  state  of  the  art,  and, 
by  repeated  amendments,  came  down  to  quite 
restricted  claims.  We  now  come  down  to  the 
material  matter:  Which  of  the  parties  devised 
and  first  reduced  to  practice  the  box.  with  lid, 
inclosing  the  cooler  tank,  having  the  elongated 
can  extending  tlirough  the  bottom,  etc.  f  The 
idea  of  drawing  off  the  milk  from  the  bottom 
was  old,  and  the  glass  to  afford  inspection  was 
old.  And  which  of  them  conceived  of  and 
first  reduced  to  practice  the  cabhiet  form,  or 
the  above  box  and  tank  and  can  construction, 
with  Uie  lower  part  of  the  can  also  inclosed? 
It  is  certainly  a  very  small  matter  of  invention. 
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tbii  incloBlng  the  bottom  part,  after  Um  budoa- 
ing  of  the  cooler  tank,  ana  after  what  hai  heen 

dooe  in  refrigerators  and  water-coolers." 

Id  the  brief  of  the  defendants,  who  are  the 
appellanta  here,  it  ia  stated  that  the  fourclaima 
lo  QuestioQ  "  are  confloed  to  a  cabinet  cream- 
ery, and  *'  are  simply  for  adding  the  lower 
comperunent  to  a  box  cieamenr  on  togs."  We 
are  of  opfnloii  that  they  are  entitled  to  have  the 
decree  below  reTersed,  on  the  ground  that  it 
was  not  a  patentable  inventioti  to  add  a  lower 
compartment  to  a  box  creamery  on  legs.  The 
only  allusion  to  this  question  in  the  brief  for 
Wooster,  the  plaintiff  and  appellee,  is  the  re- 
mark that  DO  question  la  made  In  the  answer 
but  that  one  party  or  the  other  is  entitled  to 
a  patent,  and  that,  therefore,  evidence  which 
does  not  tend  to  show  which  party  Is  entitled 
to  tbe  patent  is  irrelevant  ana  should  be  sup- 

Eressed.  This  court,  however,  has  repeatedly 
eld  that,  under  tbe  Constitution  and  tbe  Acta 
''**"''  of  Congress,  a  person,  to  be  entitled  to  a  patent, 
must  have  iuTented  or  discovered  some  Dew  and 
useful  art,  machine,  manufacture  or  compoai- 
tion  of  matter.or  some  new  and  useful  improve- 
meot  tlienoi,  and  that  "it  is  not  enough  thata 

soc. 


thing  ahaU  be  new.  In  tbe  senae  that  in  tbe  shape 
or  form  in  which  it  la  produced  it  shaU  not 
have  been  before  known,  and  that  It  shaU  be 
useful,  but  it  must,  under  the  Constitution  and 
the  titatute,  amount  to  an  invention  or  discov- 
ery." The  cases  on  this  subject  arc  collected 
in  Thoamon  v.  Boiatdier,  114  U.  S.  1,  11,  13 
[S9:  76,  78,  801.  To  them  may  be  added  StepK- 
muon  V.  Bno&yn  OhnKown  R.  Co,  114  U.  S. 
149  [38:  S8]:  fdU  Lock  Mfg.  Go.  v.  OreenUaf. 
117  U.  8.  S61  [29:  952];  (?att/H«r  v,  Bert,  118 
U.  8.  180  [80:  1681;  Ftmaee  Solder  Co.  v.  Fer- 
giuon,  lie  U.  8.  m  m:m];Bendu  v.  Golden 
Staie  di  Miners  Iron  Worlu,  137  U.  S.  870,  875 
[82:  207,  8081;  HoUankd  r.  Bhiplen.  137  U.  S. 
886  [82:1861;  PMtet  Plow  Go.  v.  Kingman,  128 
U.  S.  S84r83:700];£ymm  v.  DUtrieto/Golvm- 
bia.  180  U.  S.  87  1^:  8681;  Day  v.  Fair  Bavm 
<fi  W.  R.  Co,  183  U.  8.  98  [88:265];  Wafon  v. 
andnnati  R.  Co.  183  U.  S.  161  [83:  2951; 
Mare/tand  v.  Bmken.  182  17.  S.  185  [88:  883]: 
Rover  v.  Roth,  183  U.  S.  301  [S3:  m]. 

!the decree <tf  the  drcuit  Cotmie  reverted,  and 
the  eem  i$  nmandei  to  that  eovrt  with  a  dine- 
(um  to  ditmi$tth*hm,  vOA  eotta. 
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Supreme  Court  of  the  Unitied  States, 

AT 


OCTOBER  TKRM,  1889. 


[Autlwiitlcated  oopr  of  oplidOB  record  BtrtctJy  followed,  except  u  to  mob  mfemioe  words  ud 

flfurei  u  «ie  Indoeed  Id  brM^en.] 


[til   TIUOTHT  CASE,  Receiver  of  the  Okeeh 
Bat  aud  Minnesota  Raujuud  Com- 

PAHT,  AppL, 
U 

DAVID  M.-  KELLY  n  al. 
(Sees,  a  neporter^  edJl-B»j 


right  of  way.  depots  ud  other  similar  proper 
and  neoeBsary  nses,  and  directing  the  payment 
for  certain  improTemoita  made  oj  deleodant* 
upon  property.  Affirmed, 

The  action  Is  to  procure  a  dedaraUon  (tf 
trust  and  a  decree  ordering  coDveyances  by  the 
defendants  of  certain  lands  alleged  to  nave 
been  granted  to  them  in  trust  for  such  Railroad 
Company.  The  court  decreed  a  conveyaQce  of 
such  part  of  the  land  aa  was  necessary  for  cor- 
porate uses  by  the  Railroad  Company,  and  re- 
fused to  decree  the  conveyance  of  the  other 
parts  of  the  land. 

The  other  facts  are  stated  in  the  opinion. 

Mr.  Waltar  C.  Lamed,  for  appellant: 

Courts  cannot  take  judicial  notice  of  private 
acts. 

AteMton,T.  AB.F.ROkv.  BtaeksJUn,  1» 
Kan.  477:  Bom  v.  Ohieago  d  W.  R.  Co.  8S 
Wis.  463;  Perry  v.  Aw  Orteant,  M.  dt  C.  R. 
Co.  5S  Ala.  418;  Mandin  t.  Bonaignore,  38  La. 
Ann.  415;  Broad  Street  EoUl  Co.  v.  Weaver,  57 
Ala.  26;  Chapman  t.  Coiby,A'i  Mich.  46;  Work- 
ingmen't  Bank  T.  Converte,  88  La.  Ann.  968; 
BaiUe    8taU,  9  Tex.  App.  170. 

The  finding  tA  the  court  In  tbia  case,  that 
the  Company  could  odIt  take  such  lands  as 
were  needed  for  railroaa  purposes,  Is  wrong 
for  the  reason  that  the  State  alone  by  a  im- 
ceedingof  ^o  warranto  has  any  right  to  in- 
quire mto  such  a  Question. 

Unum  Nat.  Bank  t.  Maithevit,  98  U.  S.  6S1 
(125:  188);  Leature  t.  BilUgas,  7  Sera.  &  R. 
818;  Ooundie  t.  Northampton  Water  Cb.  7  Pa. 
S8S;  Bungan  v.  Cotter,  89  U.  S.  14  Pet.  128 
(10:  882);  Bank  o/*  Virginia  t.  Poitiaiu,  ft 
Rand.  (Ta.)  186;  Mclndoe  t.  Bt.  Louie,  10  Mo. 
677;  Union  Odd  Min.  Co.  v.  Bockg  Mountain 
Nat.  Bank,  96  U.  8.  640  (24:  648). 

If  a  person  lays  out  moo^  on  aootber'e 
propertT,  with  knowledge  or  notice  of  the  tme 
state  of  the  title,  he  hai  no  cUm  to  be  reim- 
bursed. 

8  Pomeroy,  Bq.  Jtir.  fi  1341,  note;Bennie  t. 
Touna,  2  DeO.  &  J.  188;  Dart  y.  Bercuiee,  67 
HL  44iB;  Cannon  t.  Oopdand,  43  Ala.  268. 

A  purchaser  with  notice  is  not  entitled  t» 
cmnpeDsation  for  Improvements. 

8  fitoiy,  Eq.  Jar.  g  1287;  Datidagn  ▼.  &r- 
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L  The  Green  Bar  and  Minnesota  BaJlroad  Com- 
panr.  a  Yrisoonshi  eorporatton.  baa  no  aatboritr. 
under  tbe  laws  of  that  State,  to  receive  an  Indefl- 
Dlie  quaoUtr  of  lands,  whether  by  purohaae  or 
flft,  wttb  no  llmltaUoo  upon  tbetr  use  or  upon 
their  sale;  but  It  is  limited  to  tbe  lands  Qeeeesarr 
to  each  uses  as  are  appropriate  to  tbe  operations 
of  Its  railroad. 

1  The  corporation,  In  order  to  be  entitled  to  buj 
and  sell,  to  receive  and  bold,  the  title  to  real  es- 
tate, must  have  some  st^tory  antborltj  <tf  the 
State  Id  vhiehSDOb  lands  Ue,  to  enabtelttodoao. 

Tlie  charter  of  sucb  OomiMny  is  a  Pn  blic  Act  of 
which  courts  must  take  Juditdal  nutloe.  It  belosr 
declared  b^  the  Lt^slature  to  be  a  Public  Act. 

i.  Although  the  courts  would  hesitate  to  deprive 
such  corporation  of  lands  conv^red  to  it  lor  other 
than  corporate  purpcbea.  they  will  not  aUy  it  to 
violate  the  law  and  obtain  title  to  lands  which  it 
is  not  authorized  to  hold. 

B.  Where  a  court  of  equity  decrees  that  a  jdaintlff 
is  entitled  to  land  held  in  trust  for  it,  it  may  di- 
rect that  he  should  pay  the  value  a<  improve. 
mentB  placed  upon  It  bv  tbe  tmstee  while  In  his 

poeSGHlOD. 

%.  Where  the  plaiatltT  has  no  rifbt  to  take  tbe 
property,  it  Is  not  injured  by  a  deoreeof  tbeoonrt 
which  falls  to  ^rant  suoh  right,  although  such 
property  was  fraudulently  acquired  by  tbe  de- 
fendant. 

[No.  8J 

Argued  Jan.  tS,  1888.     Decided  Jan.  6, 1890. 

APPEAL  from  a  drcree  of  the  Circuit  Court 
of  the  United  States  for  the  Eastern  Dis- 
trict of  Wisconsin  for  tbe  conveyance  of  cer- 
tain faeces  of  land  as  necesBary  ud  proper  to 
■dd  RaUroad  Company  fcff  ita  nae  f or  tndt. 
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eiay,  63  Pa.  406;  Cook  v.  Kr<tft.  8  Lana.  512; 
Bamadtn  v.  Dmn,  L.  R  1  H.  L.  129. 

Mr.  Oech  H.  Jtv^mm,  for  appellees: 

Tbe  charter  of  the  Railroad  CompaDr  was 
not  a  private,  but  a  public.  Act,  of  vbica  the 
court  below  could  take  judicial  notice. 

nopifl  V.  Ottawi  Hydraulic  Co.  8  West.  Rep. 
499,  115  111.  281;  QmngUm  Drawbridge  Go.  T. 
Bhepherd,  61  U.  B.  20  Hov.  227,  282  (15:  896, 
eOB):  Junction  R.  0>.  v.  Bank  of  Ashland,  ?9 
L*.  S.  12  Wall.  2M  (20:  885). 

Thp  cbarter  in  question  would  be  ccmsidered 
a  public  Act.  of  which  the  court  would  take 
judicial  notice. 

State  V.  Lean,  9  Wis.  279;  Clark  v.  Janet- 
vilie.  10  Wis.  186:  Roe/tester  v.  Alfred  Bank, 
18  Wis.  432;  CatUUo  v.  Landwehr,  S8  Wis.  523. 

Tbe  Company,  under  its  charter,  could  not 
purchase,  receive  or  bold,  nor  could  it  take  by 
cniiuent  domain  lands  for  speculative  pur- 
poses or  for  any  other  than  railroad  purposes. 

IttiDoctaer  <£  3.  R.  Co.  v.  Davii,  43  N.  Y.  137. 

Tbe  property  would  be  decreed  to  such  eeHui 
que  trust  without  regard  to  any  question  of  act- 
ual fraud.  In  such  a  case  toe  party  holding 
the  title,  ai  trustee.  Is  allowed  his  improve- 
ments. 

Lewio  on  Trusts,  444;  Cook  v.  &rtin  Woolen 
mt  Co.  56  Wis.  643,  43  Wis.  433;  Benton  v. 
Cutler,  53  Wis.  107;  Bhdgett  v.  BUt,  29  Wis. 
169;  Green  v.  Dixon,  9  Wis,  632;  Pratt  v. 
Thornton,  28  Me.  355,  48  Am.  Dec.  488;  Spind- 
ler  V.  Atk-inton,  8  Md.  408;  Perry  on  Trusts, 
206,  207. 

Mr.  JuttUse  Millar  delivered  tbe  opinion  of 

tbe  court: 

Tbe  Green  Bay  and  Minnesota  Railroad 
Company  being  in  tbe  hands  of  a  receiver, 
namely,  Timothy  Case,  in  the  Circuit  Court  of 
the  United  States  for  the  Eastern  District  of 
Wisconsin,  in  a  suit  by  tbe  Farmers'  Loan  and 
Trust  Company,  to  foreclose  a  mortgage  on 
said  railroad,  said  Receiver  was  directed  by  the 
court  to  take  possession  of  all  tbe  property, 
real  and  personal,  of  said  Company,  namely, 
Jl^  road-bed.  lands,  right  of  way,  and  all  us 
other  property  and  rights  whatsoever,  with 
•utbonly  lo  oiing  suits  in  the  name  of  ^e 
Railroad  Company  as  be  should  be  advised  by 
counsel  to  be  necessary.  Under  this  order  Mr. 
Case,  as  Receiver,  brought  the  present  suit, 
stating  that  he  sues  In  belialf  of  said  Railroad 
Company,  and  as  Receiver,  tbe  defendants 
David  M.  Kelly,  Henry  Ketchum  and  George 
Hiles  and  the  Arcadia  Mineml  Spring  Com- 
pany, a  corporation  created  by  tbe  laws  of  tbe 
State  of  Wisconsin. 

Tbe  allegations  of  tbe  bill  are,  that  tbe  de- 
fendants Kelly,  Eelcbum  and  Hues,  who  were 
officers  of  tbe  Railroad  Company  during  its 
period  of  construction,  bad  procured  numerous 
doDBtlons  of  land  from  citizens  who  were  In- 
terested In  the  construction  of  tbe  road,  along 
Hs  line,  intended  to  be  for  the  use  and  benefit 
of  tbe  Railroad  Company,  and  to  assist  It  in 
such  construction.  The  fundamental  allega- 
tion of  the  bill  Is,  that  these  defendants,  repre- 
senting to  tbe  persons  who  made  the  donations 
thut  they  were  officers  of  tbe  road,  and  solicit- 
InL'  these  grants  for  the  benefit  of  tbe  road, 
t  <nk  the  convfiyances  to  theraadm  indlTtdoal- 


ly;  that  they  did  this  in  a  fraudulent  manner, 
by  making  tbe  grantors  In  the  conveyances  b»> 
lieve  that  th^,  as  the  officers  of  the  Company, 
could  receive  tbe  conveyances  tot  Uie  benefit 
of  the  road,  and  thpt  either  the  grantors  did 
not  really  know  to  whom  tbe  conveyances 
were  made,  or  were  induced  to  believe  that 
when  made  tbe  grantees  held  the  lands  as  a 
trust  for  the  benefit  of  the  road.  These  de- 
fendants not  recognizing  this  trust,  and  the 
conveyances  on  theb-  faces  being  merely  con* 
veyances  to  the  individuals,  etuer  sepuately 
or  collectively,  to  wit,  to  Ketchum,  Kelly  and 
Hiles,  who  now  refuse  to  convev  to  the  Com- 
pany or  to  admit  its  rightto  the  lands,  this  suit 
18  brought  to  liave  a  declaration  of  the  trust 
made  by  tbe  court  and  a  decree  ordering  con- 
veyauccs  by  tbe  defendants  of  the  land  to  tbe 
corporation. 

It  Is  further  alleged  that  tbe  mortgage  In 
process  of  foreclosure  in  tbe  court  under  which 
Case  is  acting  as  Receiver  covered  all  tbe  lands 
of  tbe  corporation,  and  would  cover  these  lands 
if  the  title  of  tbe  corporation  lo  them  was 
established. 

The  defendants  Kdly,  IbCehum  and  HUes 
filed  answers,  in  wU6h  tbey  denied  all  fraud 
or  deception,  denied  that  they  held  the  lands 
in  trust  for.tbe  Railroad  Company,  and  denied 
the  right  of  plaintiff  to  any  relief.  A  decree 
for  want  of  an  answer  was  taken  pro  coufetio 
against  the  Arcadia  Mineral  Spring  Company: 
replications  were  filed  to  tbe  answers,  tbe  case 
was  put  at  Issue  as  r^ards  the  three  principal 
defendants,  and  an  immense  mass  of  testimony, 
documentary  and  otherwise,  was  taken. 

The  circuit  court  on  the  hearing  was  of  opin- 
ion that  the  conveyances  made  by  various  per- 
sons lo  Kelly  and  Ketchum  and  Hiles  of  the 
lands  described  in  tbe  bilLwen  made  by  the 
grantors  and  received  by  the  defendants  as  con- 
tributions to  tbe  Railroad  Company  to  aid  in 
the  construction  of  its  road;  and  that  if  the 
Railroad  Company  bad  authority  by  law  to  re- 
ceive such  grants  and  to  bold  such  real  estate, 
it  would  be  entitled  to  tbe  relief  sought  In  tbe 
bill  In  this  ease.  But  befog  also  of  opinion 
that  by  tbe  laws  of  Wlsconnn,  and  under  its 
charter,  It  could  only  receive  and  bold  lands 
for  the  defined  purposes  of  the  road,  it  held 
that  only  such  lands  as  were  necessary  and 

E roper  for  the  Immediate  use  of  tbe  road  could 
e  recovered  in  this  quit.  18  American  and 
English  Railroad  Cases,  70.  It  therefore  en- 
tered tbe  following  interlocutory  decree: 

■  •  This  day  came  the  parties,  by  their  counsel, 
and,  on  consideration  of  tbepleadingsand  proofs 
in  this  cause  and  tbe  arguments  of  counsel 
thereon,  it  Is  ordered,  adjudged  and  decreed 
by  the  court  that  the  complainant  is  entitled  to 
recover  from  the  d^endsnts  the  title  and  pos- 
session of  all  such  lands  mentioned  in  tlie  Ull 
of  complaint  as  are  required  by  the  Railroad 
Company  lot  right  of  way,  depot  buildings 
and  other  necessary  railroad  purposes,  as  de- 
scribed and  limited  in  tbe  charter  of  tbe  Com- 
pany, and  that  the  bill  of  complaint  as  to  all 
otfaer  portions  of  the  lands  described  therein  be 
dlsmined. 

"  For  tbe  purpose  of  ascertaining  what  lands 
are  reqnized  for  AfgbX  of  way,  depot  grounds, 
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■Dd  other  railroad  purposes,  as  above  stated, 
•Dil  also  the  extent  aud  value  of  any  Improve- 
ments  made  by  defendatits,  tbis  cause  is  re- 
ferred to  Hod.  Jamee  H.  Howe,  as  special 
master  of  tbis  court,  who  irlU  lake  such  ad- 
ditional proof  as  either  party  may  offer  upon 
reasonable  notice,  the  evidence  to  close  by  the 
first  day  of  October  next,  and  the  report  of  the 
master  to  be  filed  herein  by  the  20tb  day  of  Oc- 
tober next  The  master  will  accompany  bis 
report  with  such  reasoosas  be  may  deem  proper 
in  support  of  the  conclusions  reached  hy  bim. 
For  that  purpose  he  may  visit  the  premises  and 
leport  the  result  of  his  persoaal  examination." 

The  master  made  his  report,  accompanied  hy 
[**]  the  testimony,  to  vhich  exceptions  were  taken 
both  \>Y  Case,  theftecelver,  and  by  the  defend- 
aots  Htles  and  Kelly,  which  exceptions  were 
overruled  by  tbe  court,  and  a  final  decree  en- 
tered.  From  this  the  present  appeal  is  taken. 

That  decree,  after  specifying  certain  pieces 
of  land  which  tbe  court  considered  a>  necessary 
iud  proper  to  the  road  for  its  use  in  tbe  way 
of  Hack,  right  of  way,  depots  and  other  similar, 
proper  and  oecessaiy  uses,  ordered  the  convey- 
ance of  these  pieces  of  land  br  Eelly  and  by 
Eelchum  and  iiy  Hiles  and  by  the  Arcadia  Min- 
eral Spring  Company  io  tbe  Railroad  Company. 
It  also  directed  a  master  to  ascertain  and  report 
the  value  of  certain  Improvements  made  by 
Hiles  upon  a  portion  of  this  property,  and  re- 
port the  same  to  the  court,  for  which  Hiles  was 
to  be  paid  in  case  complainant  should  elect  to 
take  such  Iciprovemenls. 

The  principal  question  suj^gestcd  by  this  ap- 
peal is,  whether  tbe  complainant,  as  represent- 
ing tbe  Railroad  Company,  can  malntaia  asuit 
for  these  lands;  that  is  to  say,  whether  the 
companjr  was  endowed  by  the  Lej^ature  of 
Wisconsin  with  a  capacity  to  receive  an  in- 
definite quantity  of  lands,  witb  do  limitation 
upon  their  use,  or  upon  their  sale,  or  whether 
they  were  limited  to  the  lands  necessary  to  such 
uses  as  were  appropriate  to  tbe  operations  of 
»  railroad. 

It  Is  not  metended  that  there  is  any  general 
statute  of  (be  State  of  Wisconsin  which  author- 
izes either  this  Commny  or  any  other  corpora- 
tion to  purchase  snd  hold  lands  Indefinitely,  as 
an  individual  could  do,  without  regard  to  the 
uses  to  be  made  of  such  real  estate.  Thechar- 
ter  of  the  Company,  approved  April  IS,  1866, 
diapter  540.  authwizes  it  to  acquire  real  estate, 
uxoely,  tbe  fee  simple  in  lands,  teoemenis  and 
casements,  for  their  legitimate  use  for  railroad 
purposes.  It  Is  thus  authorised  to  take  lands 
100  feet  in  width  for  right  of  way.  and  also 
such  as  is  needed  for  depot  buildings,  slopping 
stages,  Btatkm-faouses,  freight-houses,  ware- 
houses, engine-houses,  machine-shops,  factories, 
and  for  purposes  connected  with  tbe  use  and 
management  of  the  railroad.  This  enumera- 
tion of  the  purposes  for  which  the  corporation 
could  acquire  t^tle  to  real  estate  must  necessa- 
rily be  held  exclusive  of  all  other  purposes,  and 
ac  the  court  said  at  the  time  of  making  Its  in- 
terlocutory decree,  "it  was  not  authorized  by 
Its  charter  to  take  lands  for  speculative  or  farm- 
ing purposes." 

It  m  ust  be  held,  therefore,  that  there  was  no 
authority  nnder  the  laws  ol  Wlieondn  for  tbli 
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corporation  to  receive  an  indefinite  quantity  of 
lands,  whether  by  purchase  or  gift,  to  be  con- 
verted into  money  or  held,  for  any  other  pur- 
pose than  those  mentioned  in  its  Act  of  incor- 
poration. 

To  tbis  view  of  the  subject  counsel  urgc!> 
several  objections.  Tbe  first  of  these  which 
we  will  notice  is  that  the  charter  of  the  corpo- 
ration is  a  private  Act  of  which  the  court  can- 
not take  Judicial  notice,  and  that  as  It  was  not 

C leaded  nor  offered  In  evidence,  nor  otherwise 
rougbt  to  the  attention  of  the  court.  It  could 
not  be  tbe  foundation  of  its  judgment.  To  this 
there  are  two  sufficient  answers.  The  first  uf 
which  is,  that  if  the  Statute  creating  tbis  cor- 
poration gave  it  no  power  to  receive  and  hold 
lands  in  the  manner  we  have  mentioned,  thai 
it  had  no  suchpower  by  virtue  of  any  law  of 
the  State  of  Wisconsin;  for  a  corporation.  In 
order  to  be  entitled  to  buy  and  sell,  to  receive 
and  hold,  the  title  to  real  estate,  must  have 
some  statutory  authori^  of  the  State  in  which 
such  lands  He,  to  enable  it  to  do  so,  ud  the  ath 
seoce  of  such  provisI(»i  In  the  taw  of  Its  Incor- 
poration does  not  create  anv  general  statute 
which  suthorizes  any  such  right. 

Another  answer  is,  that  in  toe  charter  of  the 
Railroad  Company  itself.  Laws  of  Wisconsin 
of  1866,  chapter  640,  section  14,  it  is  expressly 
enacted  that  "this  Act  is  herel^  declared  to  be 
a  public  Act,  and  ^all  take  effect  and  be  In 
force  from  and  after  its  passage  and  pnblio^ 
tion."  To  this  It  is  replied  by  counsel  for  ap- 
pellant that  the  Statute  of  Wisconsin  cannot 
make  that  a  public  law  whit^  in  its  essential 
nature  is  a  private  law.  However  this  may  be. 
we  do  not  doubt  the  authority  of  the  Legis- 
lature of  a  State  to  enact  that  after  the  passage 
and  publication  of  one  of  itsstatutes  the  oourti 
of  tbie  State  shall  be  botmd  to  take  Judicial 
notice  of  it  without  its  being  pleaded  or  proven 
before  them.  This  rule,  uus  prescribed  tor 
the  government  of  tbe  courts  of  the  Stales, 
must  be  binding  in  proceedings  in  federal  courts 
in  the  same  State,  Indeed,  tbe  distinction  be- 
tween public  and  private  Acts  has  become  ve^ 
artificial  and  shadowy  since  larislative  bodies 
have  adopted  the  principle  of  publishing  in 

g Tinted  form  all  statutes  wbich  they  pass, 
ome  of  tbe  States  keep  up  tbe  distinction  bjr 
making  a  difference  in  the  manner  in  whicn 
public  and  private  acts  shall  be  published,  and 
m  such  cases  this  difference  is  to  be  obsOTved 
and  may  become  of  some  consequence;  but  the 
power  of  the  Legislature  to  declare  in  any  case 
that  after  the  passage  .and  publication  of  any 
of  its  laws  they  sbafi  be  Judicially  noticed  as 
public  Acts  cannot,  we  think,  be  doubted. 

It  is  next  objected  to  tbe  principle  adopted 
by  tbe  court  that  the  Umltatfon  upon  the  power 
of  the  corporation  to  receive  land  Is  one  which 
concerns  the  State  alone,  and  the  title  to  such 
lands  in  a  corporation  can  only  be  defeated  by 
a  proceeding  in  the  nature  of  a  quo  warranto 
on  behalf  of  the  State.  Tbe  case  of  Union 
Nat.  Bank  v.  MatthoDt,  OS  U.  S.  621 136:188], 
is  strenuously  relied  on  to  support,  this  view. 
We  need  not  stop  here  to  inquire  whether  this 
Company  can  hold  title  to  lands,  which  It  Is 
impliedly  forbidden  to  do  by  its  cliarter,becauae 
the  case  Wore  us  Is  n(M  one  In  whidi  the  titip 
to  the  lands  In  qoestira  has  ever  been  vestA^  ^  •> 
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tbe  lUllnMul  Company  or  attempted  to  be  so 
Tssted.  Tbe  Railroad  Compaoy  is  plalDtift  In 
this  action,  and  la  seekiog  to  obtain  the  title  to 
sQcb  lands.  It  baa  no  authority  by  the  Statute 
to  receive  such  title  and  to  own  such  lands, 
and  the  question  here  Is,  not  whethertheconrta 
would  deprive  It  of  such  lands  if  they  had  been 
conveyed  to  It,  but  whether  they  will  aid  it  to 
violate  the  law  sod  obtain  a  title  which  It  has  no 
power  to  hold.  We  think  the  questions  are  very 
different  ones,  and  that  while,  a  court  might 
hesitate  to  declare  the  title  to  lands  received  al- 
ready, and  in  tbe  possession  and  ownership  of 
the  Company,  void  on  tbe  {windple  that  tbey 
bad  no  authority  to  take  such  lanas,  it  is  very 
clear  that  it  will  not  make  Itself  the  active 
a|:eDt  in  behalf  of  the  Company  in  violating 
the  law,  and  enabline  the  Company  to  do  that 
which  tbe  law  forbids. 

Another  alleged  error  in  tbe  decree  of  tbe 
oonrt  relates  to  that  part  of  it  wbi<^  autborius 
Hiles  to  recover  tbe  value  of  his  improvements, 
if  the  corporntion  chooses  to  take  the  improve- 
meats.  We  do  not  tbiok  thisobjcclion  sufflcieot 
to  reverse  the  decree.  In  tbe  first  place  the  right 
of  the  plaintiff  to  have  this  land  Is  not  based  so 
much  upon  the  ground  of  the  defendants  bav- 
[20]  ing  purchased  it  for  tbe  benefit  of  the  road,  as 
upon  tbe  offer  of  coansel  of  Hiles  to  convey  it 
in  case  he  were  paid  for  tbe  improvementa. 
But  if  we  suppose  that  Hiles  held  this  land  in 
trust  for  tbe  benefit  of  the  plaintiff,  and  is  will- 
ing to  acknowledge  that  trust,  there  is  no  reason 
why,  in  a  court  of  equity,  when  tbe  complain- 
ant asserts  bis  right  to  the  land  and  claims  to 
recover  both  tbe  title  and  possession  from'bis 
trustee,  be  should  not  pay  tbe  value  of  tbe  im- 
provements which  that  trustee  has  placed  upon 
It.  It  is  further  to  be  oheerved  that  the  option 
is  given  to  complainant  to  take  these  improve- 
ments with  the  land  or  to  reject  the  improve- 
ments and  take  the  land  without  them,  in  which 
latter  case  be  is  merely  required  to  give  tbe  own- 
ers of  tbe  tmprovemenli  access  to  tbe  land  for 
the  purpose  of  removiofftbem.  If  be  desires  tbe 
improvements  he  can  twep  them  by  paying  for 
them.  Hiles  paid  for  the  land  when  be  got  the 
title,  and  we  see  nothing  unjust  or  inequitable 
in  his  receiving  compensation  for  improve- 
meuts  made  In  good  faith  upon  tbe  land  which 
be  is  now  willing  to  convey  to  tbe  Company, 
if  tbe  Company  chooses  to  take  tbem  at  their 
appraised  value. 

We  are  urged  to  consider  that  if  this  decree 
is  alfinned,  dlsmissinfr  the  bill  of  the  Railroad 
Company,  the  defendants  will  be  left  in  tbe 
possMsion  of  property  fraudulently  acquired, 
of  considerable  value,  for  wblcb  they  gave 
no  consideration.  The  anawer  to  Uiis  ia,  that 
■ucb  a  question  cannot  be  raised  by  tbe  plain- 
tiff in  this  case,  because,  having  no  rtght  to  take 
tbe  property,  it  ia  not  InjarM  by  a  decree  of 
the  court  which  falls  to  grant  such  right.  Tbe 
other  questions  must  be  between  tbe  defend- 
ants in  this  case  and  those  from  whom  tbey 
took  deeds  of  conveyance,  or  socfa  other  parties, 
pablie  or  private,  as  may  show  that  (bey  have 
an  interest  in  the  controveny. 

1%6  decree  <^  the  Otrettit  Gmrt  it  (^fflmud. 

Mr.  CfU^Juitift  Fuller  did  not  hear  this 
esse  snd  took  bo  part  in  its  deddon. 
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WILLIAM  T.  WAaRBTTRN,  Encntor.  n 

AL.,  Apptt., 
9. 

ASHBEL  QREEN  trt  au 

(8ee:S.  aasBtehardioR'tjgxr.  v.  Orven,  Beportatii 
ed.  aO-W.) 

Director  nf  eorporatiojt~-:fidveiary  r^aHim— 
tnut  fund—ttoek,  autetcMtity  <ff—boni» 
traneferred  to  director  unfitir  mean*— 
monegt  a^nced  inUrtat  elerVa  fiea. 

U  A  director  and  officer  of  a  Joint-stock  eorporo* 
tloD  ooouplfls  a  flduotary  relation  and  hia  dealings 
vltb  tbe  subject  matter  of  bU  trust  or  sgencr, 
and  with  tbe  beneOclary  or  party  whose  Interest 
is  oonflded  to  bis  care,  are  viewed  with  jeolousjr 
and  distrust  by  the  courts,  and  mar  be  set  aside 
on  sUgbt  grounds. 

5.  Where  a  oorporatton  becomes  insolvent.  Its 
capital  stock  is  a  trust  fund  for  tbe  payment  ot 
its  debts,  and  It  not  paid  In  full,  a  court  of  equity 
can  require  It  to  be  paid  up. 

8.  Where  shares  of  such  capital  stock  are  voted  to 
a  director  as  a  bonus,  be  Is  subject  to  ^  je  liabili- 
ties thereon  which  would  attach  to  a  shareholder 
who  baa  takeu  stock  but  has  not  paid  for  tbe 
same,  although  there  Is  a  oon tract  between  blm 
and  tbe  Company  tliat  such  stock  shall  not  be 
assessaljle. 

L  Where  bonds  of  the  Company  are  tmnsferred 
to  a  director  by  unfair  raeans  and  In  a  olandea. 
Une  manoer,  he  cannot  be  regarded  as  a  Isfral 
and  equitable,  pledgee  thereof,  and.  If  sold  by 
sberitr  on  his  Judgment  against  the  Gompanr.  bis 
purchase  of  them  at  tbo  sheriff's  sale  vests  In 
him  DO  title. 

6.  Where  a  director  advanced  money  to  redeem 
bonds  of  tbe  Company  from  a  pledge,  charged 
tlie  money  to  tbe  Company  and  received  its  notoa 
therefor,  and  then  attempted  to  levy  upon  and 
aeil  tbe  bonds  and  blnwelf  become  the  purchaser 
thereof  at  a  nominal  sum,  and  thus  gain  an  un- 
conscionable advantafce  over  other  bondholders, 
no  allowance  should  be  made  to  him  by  way  of 
equitable  salvage  for  tbe  money  thus  advanced 
by  him. 

6.  interest  on  the  bonds  should  only  l>e  allowed 
from  the  date  when  they  were  delivered  to  the 
owners  and  hoMrra  of  them. 

T.  UoUon  by  an  intervening  petitioner  in  tbe  suit* 
whose  appeal  was  dlsmlsBed.  to  have  refunded  to 
him  ftSO,  deposited  by  order  of  tbe  court  with 
tbe  clerk,  for  two  printed  copies  ot  the  record, 
granted  to  the  extent  of  $800. 

[No.  18.1 

Oa,  rr,  is,  ISSS,  DteUk&Jan.  80, 1890, 

APPEAL  from  a  decree  of  tbe  Circuit  Court 
of  tbe  United  States  for  tbe  Western  Dis> 
trict  of  Michigan,  in  a  foreclosure  suit  in  re- 
gard to  tbe  priority  of  tbe  claims  of  creditors 
to  the  fund  who  are  allowed  to  intervene  and 
prove  tiielr  respective  claims  (or  iniority,  it 

NOTB.— j1«  to  Tight  tn  pledge  stoefr,  and  righU  nf 
pledQee  cif  sam*.  see  nt-le  to  Anderson  v.  PhiladaU 
phia  Wardiouse  Co.  Bk.  M,  p.  478, 

At  to  preferred  Mock,  tu  Unu.  and  rUfldt  of  Holders 
of  same,  see  nets  to  Warren  v.  King,  ]Uc  21,  p.  71V. 

At  to  when  toxotton  of  stoeh  or  thares  in  oorponv 
lion  impairs  oWgotton  of  contract,  see  note  to  Prov* 
Idenoe  Dank  v.  Bllltngs,  Bk.  7,  p.  US. 

.As  to  ilduefarv  poiftlono/ tllreotors,  their  eonlraett 
onddeoUngiwtth  oorporatfon,  see  note  to  Koebler 
r.  lUack  Blver  SUls  Iron  Oo.  Bk.  17,  p.  an. 

1C8  V.  S. 
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lowing  ft  portioD  of  the  daim  o(  Bkhardaoa, 
•D  iDterreniDg  cxeditor,  u  respects  certain 
bonds  held  by  bim,  and  rejecting  U  as  to  other 
bonds  claimed  by  bim.  Afflrmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Iignuw  D.  NorrU.  for  wpellaati, 

Memn.  DaaM  P.Bwa,T.  J.  O'BHen. 
^.  Hublm  Askton,  D.  A.  HeXalf^t. 
Heruy  M.  JMurt  and  Eenry  T.  Dechert,  for 
l^pellees: 

Delivery  is  neceasaiy  to  a  pledge. 

Otuey  T.  Cataroo,  06  U.  ^.  m  (24:  77S); 
TAiirtM-  T.  outer,  96  Fed.  Rep.  824. 

A  trustee  cannot  deal  with  trust  property 
for  bis  own  benefit. 

JTorM  V.  Whitmore,  88  U.  S.  21  Wall.  178, 
168  (22:  483,  484);  WardM  t.  Vnion  Pae.  S. 
CS).  108  U.  8.  651,  658  (36:  509.  511). 

The  office  of  director  of  a  railroad  company 
la  flduciarr  in  its  character,  and  such  director 
is  incapacitated  from  dealing  in  his  own  be- 
half in  respect  to  tbb  corporation  property,  or 
In  respect  to  any  matter  involving  bis  powers 
and  duties  as  such  director. 

ffopk  V.  FlatUburgh  A  M.  R.  0>.  64  N.  Y 
«14;  Ttein-Liek  Oil  Co.  v.  Mnrbvry.  91  U.  8. 
B87(2:^:  a28);  Barntt  v.  Broim,  80.  N.Y.  527, 
Ott5;  Aberdem  R.  Co.  v.  makU,  1  MAcq.  H.  L. 
€a«.  461. 

Tbe  onpellants,  Richardson  and  Day,  are 
not  eotiileid  to  claim  the  300  bonds  voted  to 
Ricbnrdson  at  tbe  meeting  of  August  Sd. 
1875,  for  the  reason  that  ttie  meeting  was  not 
a  legal  meeting  of  the  Company,  bloding 
upon  either  tbe  stockholders,  Uie  bondholders 
or  otber  creditors  of  the  Company. 

Jtex  V.  Liwrpool,  S  Burr.  72S;  Rex  t.  OhO- 
vgnd,  7  Bam.  &  C.  &6S;  Wigain  v.  Freewill 
BapUMt  Cliureh.S  Met.  801;  SUM  v,Wyae,  7 
Conn.  214;  People  v.  Albany  Med.  Col.  26  Hun, 
S31;  Metropolitan  Elevated  R.  Co.  t.  Manhat- 
tan Jt.  Co.  14  Abb.  N.  C.  288;  Me  East  Nor- 
JoUc  TVamtMVM  Co.UKS  Ch.  Div.  968. 

The  appellants,  Rlcbardsnn  and  Day,  are 
not  entitlvd  to  the  400  bonds  claimed,  for  tbe 
reason  that  Richardson  was  a  director  of  tbe 
Company,  which  was  then  insolvent. 

BradUy  v.  Contene,  4  Clfff.  875;  Bradtm  v. 
Fiirvell,  1  Holmes,  433;  Goont  t.  2bme,  0  Fed. 
Rep.  682;  WardOl  t.  Union  Pae.  B.  Co,  108 
U.  S.  661, 668  (26: 602, 611);  Thomai  v.  Broun- 
viOe,  rt.  K.  A  P.  R.  Co.  109  U.  8.  523 
<07:  1018). 

Assuming  that  Richardson  had  a  lieu  upon 
Ibese  600  bonds,  he  lost  and  surrendered  such 
Ifen  when  be  delivered  them  to  the  sheriff  of 
the  County  of  New  York,  and  allowed  them 
to  be  sold  under  his  attachment  and  execu- 
tion. 

JaecH^T.  Latour,  5  Bing.  180;  IPin^rd  v. 
Banning,  SB  Cal.  648;  Legg  v.  Willard,  17 
Pick.  140;  Meekgr  v.  WiUoti,  1  Gall.  419; 
Evans  v.  Warren.  122  Mass.  303:  Bean  t.  Boi- 
ton,  8  Phil.  87. 

Conimcts  made  between  the  corporation  and 
the  officers  and  dliectots  of  the  Company,  as 
Individuals,  an  void  as  aniust  public  policy. 

WardeU  T.  Dnion  PacR.  Go.  108  U.  8.  661 
<86:  509),  and  cases  died. 

Tbe  directOTs  of  a  corportllon  are  subject  to 
the  obligatioui  which  tbe  law  imposes  upon 
trustees  and  agents,  and  they  cannot,  with  re- 
epect  to  the  laiM  matteti,  act  for  themselTes 
18$  U.  S. 
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and  for  It,  nor  occupy  a  position  in  cooQIct 
with  its  interests. 

&n?wv.  Upton,  91  U.  S.  60(28:  222);  Gri*- 
uold  v.  8a^pn<in.  72  Mo.  110;  Upion  v.  Englo- 
hart.  3  DUl.  407;  Wardell  v.  Union  Pae.  B.  Cb. 
108  U.  S.  661  (26:  600);  Enowlton  v.  Con^nss 
^  B.  Bpring  Oo.  57  N.  Y.  618;  Van  Cott  v.  Van 
Brunt.  ^  N.  Y.  635;  Gardner  v.  ButUr,  80 
K.  J.  £q.  702;  WAiter  v.  U^n.  91  U.  8.  65 
(28:  384);  Dunoomb  v.  N,  7.  etc.  R.  Co.  88 
N.  Y.  1. 

Tbe  appeals  herein  should  be  dismissed  for 
irreKularity.  Inasmuch  as  the  names  of  the 
parties  appdleea  are  not  set  forth  In  the  ap- 
peals. 

Smithy.  Clark,  68  U.  8. 12  How.  31  (18:  876); 
The  Protector.  78  U.  8.  11  WaU.  87  (20:48). 

The  report  of  tbe  master,  as  to  tbe  matters 
of  fact,  u  prima  facie  correct,  and  the  court 
will  not  wander  al  large  into  the  evidence  to 
ascertain  whether,  by  possibility,  the  master 
was  wrong  in  bis  conclusions  or  not. 

Medlker  v.  Bonebrake,  108  U.  S.  72  (27:  655); 
Tilghman  v.  Proetor,  125  U.  8.  149  (81:  668); 
Bonnell  v.  Columbian  Ina.  Co.  2  8umD.  866; 
Moion  V.  Groabjf,  8  Woodb.  &  M.  858;  Ftiddoek 
V.  Commercial  Int.  Co.  104  Mass.  621;  UM- 
ardM  V.  Todd,  127  Mass.  167. 

A  judgment  against  a  mortgagor  corpora- 
tion, pTkw  to  the  receivership,  but  subsequent 
to  the  mortgage,  is  held  subject  to  tbe  mort- 
gagf- 

Central  Truit  Co.  v.  £ii»t  Tmn.  V.AQ.B. 
Co.  80  Fed.  Rep.  897;  Duncan  v.  MMle  A  0. 
R.  Co.  2  Woods.  642;  Jlitea  ^Que,  9  Bfsa. 
649;  KeUg  v.  Onen  Baif  d  M.  S.  Oo.  10  Bisa. 
161;  P»rter  y.  ^Pitttbur^  8taA  Cb.  188  tJ.  S. 
281  (30:  1210). 

Tbe  equitable  principles  upon  which  the  de- 
cisions in  the  leadinir  cast^  oi  Fotdiek  v.  SeliaU, 
99  U.  S.  285  (25:  839).  and  Bumhamy,  Bowen, 
111  U.  8.  776  (28:  596),  and  in  other  cases  of 
that  class,  are  founded,  are  not  am)Ucabto  to 
claims  such  as  the  present,  accrued  for  the 
oriirinal  coDBtruction  of  a  railroad  while  there 
was  a  subsisting  mortgage  upon  it. 

This  was  expressly  adjudged  in  Porter  t. 
PitUburgh  B.  Sled  Co.  120  U.  8.  671  (30:  8SS). 
affirmed  on  application  for  reliearing, 
U.  8.  280  (SO:.  1210). 

Subsequent  creditors  cauQOt  be  beard  to  im- 
peach an  executed  contract,  where  the  deal- 
ings with  tbe  Company,  of  which  they  claim 
the  benefit,  occurred  after  tbe  contract  was  ex- 
ecuted. 

Graham  v.  La  Crom  A  M.  R.  Oo.  102  U.  S. 
148(26:  106);  Porter  v.  PiU^rghB.  Steel  Co, 
120  U.  S.  673  (80:  886). 

.M*.  Jvttiee  tmmmr  delivered  the  oi^nlon  of 

the  court: 

This  is  a  suit  in  equl^^riginally  brought  in 
tbe  Circuit  Court  of  the  United  States  for  tbe 
Western  District  of  Michigan  by  A&bbel  Green 
and  William  Bond,  trusted  against  tbe  Chica- 
go, Saginaw  and  Canada  Railroad  Company,  a 
corporation  organized  under  the  laws  of  the 
State  of  Michigan,  to  foreclose  a  mortgage 
given  by  that  Ciompany  on  all  Its  proper^  and 
effects  of  whatsoever  diescriptloo  to  toe  plain- 
tiffs, to  secure  thepavmentof5,500ofitsoond8 
of  $1,000 each,  payable  to  said  trustees  or  bearer. 

The  suit  was  oommenoed  onthe  16th  of  Nov- 
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ember,  1876.  A  receiver  was  at  once  ap- 
poiDlcd.  Tbe  Compaay  made  do  defense,  but 
Dumerous  parties,  tiolders  of  the  boods  thus  se- 
cured, aod  others  with  claims  of  various  Mods 
against  tbe  Company,  with  leave  of  tbe  conrt, 
Intervened  in  tbe  case,  and  were  allowed  to 
prove  thoir  respective  claims.  The  controversy 
resolved  itself  into  a  contest  for  priority  among 
iLc  respective  claimants  in  tbe  distribution  of 
tbe  proceedsof  the  sale  of  tbe  mortgaged  prop- 
erty thereafter  to  be  made. 

On  tbe  30lh  of  June,  1882,  a  decree  was  ren- 
dered that  tbe  bill  was  well  filed,  and  that  tbe 
[321  complainants  were  entitled  to  a  foreclosure. 
Tbe  matter  wns  referred  to  a  master  to  take 
testimony  and  report  upon  the  validity,  and 
also  tbe  priority,  of  tbe  various  claims  filed. 
On  tbe  6tb  of  November,  1882,  tbe  master  filed 
his  report,  in  which  he  divided  tbe  claims  pre- 
sented into  four  classes,  numbered  A.  B,  C  and 
D,  respectively.  In  class  O  be  placed  the 
claims  secured  by  tbe  first-mortgage  boods, 
and  tbe  amount  of  said  security,  in  this  class 
was  tbe  claim  of  Benjamin  Richardson  for 
money  furoisbcd  to  aid  m  the  construction  of 
tbe  road,  amounting  with  interest,  to  |;373,283.- 
67,  secured,  as  tbe  master  found,  bv  200  boods, 
omountin;:  to  $374,901.  Exertions  to  this  re- 
port were  filed  by  nearly  all  of  tbe  parties  in- 
terested, but,  in  tbe  main,  it  was  confirmed  by 
tbe  court,  and,  on  tbe  3d  of  May,  1^.  a  de- 
cree nas  entered  on  tbe  question  of  priority 
among  tbe  respective  claimants  in  tbe  (nstribu- 
tion  of  the  fund  arising  from  the  sale  of  the 
mortgnccd  property,  which  bad  occurred. 
Tbisdecree,  among  other  tbin;^,  provided  that, 
after  certain  expenses  and  certificates  i^ven  by 
the  receiver  had  been  paid,  the  remainder  of 
the  fund  should  be  ratably  divided  among  tbe 
bond  cinimanls,  and  where  the  bonds  were  held 
OS  collateral  security  no  greater  amount  should 
be  allowed  than  sufficient  iq  satisfy  Uie  debt 
thus  secured. 

Benjamin  Richardson's  claim  is  in  this  class. 
It  was  for  600  bonds  claimed  as  collateral  se- 
curity for  the  amount  of  money  advanced  by 
bim  for  tbe  construction  of  tbe  road,  and  for 
1,105  other  bonds  wbicb  be  alleged  be  bad  re- 
deemed from  certain  bankers  in  London,  and, 
in  another  form,  was  for  8,574  bonds  which  he 
had  purchased  at  an  execution  sale  in  New 
York  City  that  was  bad  to  satisfy  a  judgment 
be  had  obtained  against  the  Railroad  Company 
in  the  Court  of  Common  Pleas  for  tbe  City  and 
County  of  New  York  for  the  amount  of  his 
debt  with  interest.  Tbe  decree  allowed  Rich- 
Brdson'a  claim  as  respects  200  of  tbe  600  bonds, 
but  rejected  it  as  to  tbe  other  bonds  claimed 
by  bim. 

SubBequenlly  that  decree  was  amended  by 
the  decree  of  October  8,  1883,  so  as  to  correct 
certain  mistakes  in  tbe  calculation  of  interest 
upon  tbe  bonds.  Tbe  effect  of  tbis  latter  de- 
cree was  to  reduce  Ricbardson's  share  of  the 
[33]  proceeds  by  |2,173.dl  from  what  tbe  original 
decree  of  May  3,  1683,  bad  made  it;  and  also  to 
reduce  in  like  monner  tbe  share  of  one  of  the 
other  intervening  parties,  tbe  Wrought  Iron 
Bridge  Company  oi  Canton,  Ohio,  by  the  sum 
of  $183.60. 

Four  separate  appeals  were  taken  from  the 
decree  of  May  8,  1883,  and  an  [appeal  was  al- 
so taken  by  Ricburdson  and  his  assignee,  Henry 


Day,  from  the  amended  decree  of  October  8, 
1883.  At  the  lost  term  of  the  court  all  tbe  ap- 
peals were  dismissed  except  that  of  Richardson 
and  Day  from  tbe  decree  of  October  8,  1888. 
Siehardton  v.  Orwn,  130  U.  S.  104  [82:  872]. 
Before  tbe  decision  mt  tbe  last  termjof^ the  court 
was  rendered  Richardson  died,  and  his  legal 
representatives  are  now  prosecuting  tbe  appeal. 
As  a  decision  upon  the  questions  presented  by 
this  appeal  affects  tbe  distribution  decreed  by 
tbe  court  below  of  $137,154. 94  amongtbe  other 
claimants,  it  becomes  necessary  to  examine  the 
facts  acl  to  give  consideration  to  tbe  equities 
wbicb  relate  to  tbe  claims  of  all  those  mrties. 

The  Chicago,  Saginaw  and  Canada  Railroad 
Company  was  organized  about  the  4th  of  De- 
cember, 1872,  under  an  Act  of  tbe  Michigan 
Legislature  approved  April  18,  1871,  with  a 
capital  8tock  of  $4,200,000,  divided  into  4,200 
shares,  for  tbe  purpose  of  building  a  railroad 
from  St.  Clair,  in  tbe  eastern  port  of  the  Stale, 
to  Grand  Haven,  on  Lake  Michigan,  a  distance 
of  about  210  miles. 

The  original  incorporators  each  subscribed 
for  210  shares  of  this  capital  stock,  5  per  cent 
of  which  was  uaid  in.  This  was  all  the  stock 
ever  subscribei),  and  all  the  money  paid  in  on 
any  slock.  Nine  of  those  corporators  were 
elected  directors,  all  but  three  of  whom  resicaed 
in  1878,  transferringtbeir  stock,  it  is  suppmed, 
to  those  Ibrce.  The  stock  subscribed  and  tbe 
money  paid  on  it  may,  for  all  practical  purposes, 
be  considered  as  having  afterwards  disappeared 
from  the  organization. 

For  the  purpose  of  raising  <unds  to  bufldtbe 
road  and  equip  it  the  corporation  executed  a 
mortgage  and  issued  5,500  seven-per  cent  bonds 
of  $1,000  each,  due  in  80  years,  with  interest 
payable  semi-annually,  and  placed  them  in  the 
bands  of  its  executive  committee  to  be  put  up- 
on tbe  market.  Before  selling  any  of  its  bon 
however,  the  corporation  borrowed  consider- 
able money  from  various  parties,  giving  the  [Mj 
bonds  as  security,  at  the  rale  of  two  dollars  In 
bonds  for  every  dollar  borrowed,  and  also  giv- 
ing, 08  a  bonus,  to  the  parties  from  whom  tbe 
money  was  borrowed,  a  large  asaouot  of  capi- 
tal stock. 

These  loans  were  negotiated  wiUi  tbe  follow* 
ing  persons:  (1)  With  a  syndicate  of  four  per- 
sons in  Philadelphia,  designated  in  the  record 
as  tbe  "Philadelphia  parties,"  Who  advanced 
money  to  tbe  Company  on  the  terms  above 
stated  until  tbe  amount  aggregated,  according 
to  tbe  report  of  tbe  master,  $143,620.62.  Tbe 
number  of  bonds  pledged  to  the  syndicate,  as 
collateral  security  for  Ibis  loan,  was  462.  Tbe 
Philadelphia  parties  claimed  before  tbe  court 
below  to  be  entitled  to  prove  all  the  bonds  held 
by  tbem  to  tbe  full  amount  of  principal  and  ac- 
crued interest;  and  to  a  share  in  the  proceeds 
of  the  fund  derived  from  the  sale  of  the  mort- 
gaged property  to  tbe  extent  of  their  loans  and 
the  inlere!it  thereon.  The  decree  of  the  court 
allowed  their  claim,  to  the  extent  of  287.26 
bondaonly,  that  number  being  twice  the  amount 
of  the  principal  advanced.  The  second  party 
from  whom  tbe  Company  obtained  a  loan  was 
the  appellant  Richardson,  upon  terms  herein- 
after stated.  The  third  party  was  George  O. 
Sickles  of  New  York,  wholooned  the  Company 
$100,000  upon  a  pledge  of  2S0  trf  the  bonds,  as 
collateral,  and  also  a  boons  of  $100,000  faD- 
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gild  ito<^  Afterward!  his  wn,  Daniel  E. 
ickles,  bought  168  of  the  hoods  tor  the  con- 
■Ederation  that  he  vould  assume  and  pay  the 
debts  due  bis  father,  which  be  afterwards  did. 
The  bonds  held  by  the  elder  Sickles  were  then 
returned  to  the  Ciotnpany.  Daniel  £.  Sickles 
claimed  that,  as  au  inooceDt  purchaser,  he  was 
entitled  to  priority  over  the  other  collateral 
bondholders,  who  were  the  directors,  officers 
and  promoters  of  the  Companj.  His  demand 
for  priority  was  disallowea  by  the  court;  and 
the  only  part  of  his  claim  that  was  allowed  was, 
that  as  innocent  purchaser  of  the  163  bonds  he 
might  prove  them  to  the  full  amount  of  his 
principal  and  Interest 

After  the  neeptlalion  for  the  three  loans 
above  named,  Thomas  H.  Nelson  contracted 
with  the  Company  to  ballast  and  iron  the  first 
twenty  miles  of  the  road  from  the  Town  of  St. 
[85]  Louis  west,  etc.  This  contract  be  substantial- 
ly performed.  Two  months  afterwards  he  en- 
tered into  another  contract  with  the  Company 
to  clear,  grub  and  grade  the  road,  and  build 
bridges  and  culverts  on  the  second  division 
thereof  to  Lakeview.  Part  of  this  second  con- 
tract v/hs  assigned  tothe  claimant  Soule.  This 
contract  also,  with  the  exception  of  a  part  of 
the  grading,  was  performed  by  these  parlies. 
The^  had  no  security  for  the  payment  for  their 
services.  They  relied  on  the  solvency  of  the 
Company  and  the  assurances  of  Richardson, 
who  waa  then  a  director  and  the  treasurer  of 
It.  that  arraDcemenls  were  perfected  for  the 
inyment  of  the  work  as  fast  as  it  progressed. 
The  Company  failed  to  pay  the  amount  due  on 
these  contracts.  Suits  were  brought,  judg- 
ments obtained,  and  executions  issued  which 
were  returned  nuUa  bona.  They  presented 
their  claims  to  the  master,  who  reported  in 
their  &ivor,  and  allowed  tbem  priority  over  the 
bondholders  to  the  amount  of  |16,842.68.  Ex- 
ceptions to  this  finding,  having  been  filed,  were 
sustained  by  the  court  below,  which  allowed 
their  debt,  but  put  it  in  the  fourth  class,  to  be 
paid  pro  rata  from  any  surplus  remaining  af- 
ter lOB  hondholden  were  paid. 

The  claim  of  the  Wrought  Iron  Bridge  Com- 
pany was  based  upon  a  contract  with  the  Rail- 
road Company,  under  which  it  built  an  iron 
bridge  across  Uie  Saginaw  River,  which  waa 
■old  bv  the  receiver  for  the  sum  of  $20,000. 
This  claimant  was  allowed  a  share  In  the  pro- 
ceeds of  the  sale  oo  the  basis  of  the  66  bonds 
of  which  it  had  became  the  actual  owner. 

The  claim  of  Stevens  was  based  upon  a  bona 
fide  loan  made  to  the  Companv  by  him.  By 
the  decree  of  the  court  below  oe  was  allowed 
a  share  in  the  funds  to  the  extent  of  83  bonds. 

Any  modification  of  the  decree  of  the  court 
below  favorable  to  theconteotion  of  the  appel- 
lanta  berein  wOl  comspondingly  rednce  the 
ftDowanoes  made  to  the  above-meDHoned  claim- 
ants. 

The  loan  of  (100,000  by  Richardson  to  the 
Railroad  Company,  on  which  be  obtained  the 
first  200  bonds,  as  collateral,  was  made  by  him 
on  the  Slst  of  March,  1675,  under  a  contract 
with  the  Company,  in  which  he  agreed  to  lend 
the  corporation  that  amount  upon  certaia  terms, 
which,  among  others,  were,  (1)  that  the  Com- 

Kny  should  deliver  to  him  200  mortgage 
nds  of  $1,000  each;  (2)  that,  within  fourteen 
'   days,  be  should  be  elected  a  director  of  the 
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CMDpaoy;  (8)  that  John  A.  ElweU,  of  New 
York  City,  should  be  employed  by  the  Com- 
pany at  a  salarT  of  $3,500,  and  his  personal 
expenses,  for  the  purpose  of  superintending 
the  construction  of  Uie  road  and  of  looking  after 
the  interests  of  Ricbardson;  (4)  that  as  a  fur- 
ther collateral  security  the  Company  should 
lease  the  first  30  miles  of  the  road  as  soon  as  it 
should  be  completed,  and  assign  such  lease  to 
Richardson,  and  should  also  ^sign  to  him  all 
the  subsidy  notes  pertaining  to  that  division  of 
the  road,  be  to  retain  all  the  money  derived 
from  the  lease  and  subsidy  notes,  and  render 
unto  the  Company,  at  dnal  settlement,  7  per 
cent  interest  upon  the  maaej  so  received;  and 
(5)  that  the  Company  should  execute  and  de- 
liver to  Richardson  1,250  full-paid  shares  of 
capital  stock  of  $100  each.  Although,  on  Its 
faoe,  this  was  to  be  fully  paid-up  stock,  it  v.  as 
understood  that  no  money  waa  to  be  actually 
paid  for  it,  the  consideration,  as  recited  In  the 
agreement,  being  Richardson's  services,  good 
offices  and  influence  In  favor  of  the  Company 
In  tbe  financial  world. 

In  the  contest  for  priority  among  the  claim- 
ants before  the  master  the  judgment  creditors 
of  the  corporation  claimed  that  they  entered 
into  the  contracts  with  the  Company  whereon 
they  obtained  their  judgments  relyiug  upon  its 
resources,  which  they  were  led  to  thmk  were 
ample  by  reason  of  the  amount  of  tbe  outstand- 
ing paid-up  stock  In  the  bands  of  such  respon- 
sible stockholders  ami  owners  as  Richardson 
and  the  Philadelphia  parties:  and  it  was  con- 
tended that  those  stockholders  should  not  be 
allowed  to  share  in  the  proceeds  arising  from 
the  sale  of  the  mortgaged  property  on  the  basis 
of  the  bonds  held  by  them,  as  collateral,  un- 
less they  should  first  pay  to  the  Company  the 
full  amount  of  the  shares  of  stock  of  which 
they  bad  held  themselves  out  to  tbe  world  us 
tbe  owners.  The  master  concurred  in  this 
view,  but,  because  there  was  no  proof  of  the 
actual  value  of  tbe  stock,  he  declined  to  make 
anv  deduction  from  the  amount  due  to  Rich- 
aroson,  but  limited  his  claim  to  the  200  bonds. 
The  appellants  received  the  amount  which  the 
decree  ulowed,  but  appealed  to  this  court  from 
that  decree,  contending  that  they  were  entitled 
to  a  larger  share  of  the  fund  on  tbe  basis  of  [871 
the  additional  400  bonds. 

To  determine  tbe  merits  of  the  contention  of 
the  appellants,  a  somewhat  minute  statement  of 
the  circumstances  which  led  the  board  of  direc- 
tors to  vote  to  Richardson  those  400  additional 
bonds  becomes  necessary.  The  1,250  shares 
of  paid-up  stock  for  which  he  paid  nothing 
made  him  the  largest  stockholder  In  tbe  Com- 
pany. He  and  the  Philadelphia  parties  held 
all  the  outstanding  stock  with  the  exception  of 
a  few  shares,  and  the  entire  and  absolute  con- 
trol of  tbe  corporation  was  thus  in  their  bands. 
Richardson  soon  controlled  a  majority  of  the 
board,  and  dominated  its  proceediof^s.  He 
was  at  once  made  a  director,  according  to  the 
contract.  He  became  chairman  of  its  execu- 
tive committee  and  Its  managing  director. 
The  lease  of  the  first  20  miles  of  the  roud  was 
made  to  him,  and  that  part  was  turned  over  to 
his  possession.  He  had  John  A.  Elwell,  his 
coadjutor  and  representative,  elected  a  direc- 
tor, who  became,  successively,  secretary,  au- 
ditor and  a  member  of  the  executive  commtt- 
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tee  of  tbe  board.  He  afterwarda  caused  Am- 
brose, Hamm  and  Cooper  to  be  put  upon  tbe 
board  of  directors,  to  each  of  wbom  be  as- 
signed smajl  portions  of  bis  stock  to  enaUe 
tbem  to  vote  In  fortberaoce  of  bis  scbemesasd 
Interests;  and  tbe  1,250  sbares  of  paid-up  stock 
were  in  due  time  issued  to  him. 

At  a  meeting  of  the  board  of  directors,  held 
on  the  5th  of  July,  1875,  although  be  bad  ad- 
TBDced  nothing  beyond  bis  oruiual  loan  al- 
ready secured,  he  demanded  100  additional 
bocds,  representing  ftIO0,O0O,  as  collateral, 
and  the  board,  yielding  to  his  exactioQS, 
uaaoimously  adopted  a  resolution  directing  the 
secretary  and  treasurer  to  deposit  with  him 
that  number  of  hoods  for  such  purpose.  With- 
in one  month  afterwards,  lo  wit,  August  6, 
lb75,  Richardson  was  unanimously  elected 
treasurer  of  the  Company,  to  fill  the  vacancy 
caused  by  the  rpsignation  of  E.  P.  Ferry,  which 
he  had  tendered  to  take  effect  when  bis  ac- 
counts should  be  adjusted  by  tbe  ezecutiTC 
committee,  and  when  the  personal  obligations 
he  bad  made  should  be  settled,  or  he  be  re- 
lieved therefrom.  The  board  of  directors  also 
voted  to  lUcbardson  UuO  additional  flrst-mort- 
[38]  gag«  bonds  as  collateral.  How  he  accom- 
plished these  results,  to  wit,  the  resignation  of 
Ferry,  his  own  election  as  Ferir's  successor, 
and  also  the  vote  to  himself  of  the  800  bonds, 
is  very  fully  explained  by  tbe  testimony  of  the 
directors  and  of  Richardson  himself.  Ferry 
thus  states  why  he  resigned:  "Air.  Richard- 
eon  said  to  me  that  be  thought  that,  advancing 
as  much  money  as  he  did,  be  not  only  should 
havK  all  the  moneys  of  the  Company  in  bis 
hands,  as  treasurer,  to  see  that  they  were  prop- 
erly disbursed,  but  also  the  securities  of  tbe 
Company  under  bis  control."  In  explanation 
of  bis  tendering  his  resignation,  to  take  effect 
upon  being  settled  with  and  re 'ieved  from  per- 
sonal responsibility,  be  says:  "I  had  indorsed 
the  Company's  notes  to  the  amount  of  about 

f 0,000,  and  furuished  them  with  money,  both, 
had  advanced  tbe  Company,  as  treasurer, 
from  my  own  funds,  in  the  neighborhood  of 
110,000.  I  think  it  was  |9,0W  and  some- 
thing." He  further  ststed  that  Mr.  Richard- 
son assured  him  that  tbe  adjustment  and  release 
asked  for  should  be  effected.  He  also  stated 
that  Richardson  bed  never  performed  those 
promises.  Tbe  vote  of  300  bonds  to  Richard- 
son is  thusexplained  by  himself;  "I  demanded 
of  the  hoard  300  more  bonds,  and  got  them  bv 
resolution  of  the  board."  The  resolution  di- 
rected a  conveyance  to  lUchardson  of  800  of 
tbe  first-mortgage  bonds  of  the  Companv  upon 
tbe  consideration  of  advances  made  and  to  be 
made  by  him.  Tbe  fact  is,  that  tbe  sum  ac- 
tually advanced  by  him  in  addition  to  his  orig- 
inal loan,  for  which  these  400  bonds  were  suc- 
cessively voted  to  him,  amounted  to  a  little 
over  $31,000.  The  terms  upon  which  be  made 
the  demand  for  these  additional  bonds  are  stated 
by  Ferry  and  Elwell.  At  this  same  meeting, 
held  August  3, 1875,  Richardson  Introduced 
tbe  following  resolution: 

"Reaolred,  That  the  president  and  secretary 
be,  and  they  are  hereby,  authorized  to  execute 
a  contract  for  the  purpose  of  grading,  tying  and 
bridging  the  Company's  lonted  roftd  fxma  Us 
western  terminus  to  lAkertow.** 
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Elwell  teslifles  that  Richardson  stated  to  the 
board  that  if  they  would,  by  resolution,  au- 
thorize him  to  receive  800  additional  brads  of 
tbe  Company  of  $1,000  each,  be  woold  make 
further  advances  to  a  sufflcient  amount  for  the  [39] 
Company  to  go  on  with  tbe  extension  and 
equipment  of  the  road  to  Lakevlew.  It  wasin 
consideration  of  these  promised  advances  that 
the  resolution  was  adopted  directing  the  800 
bonds  to  be  oonveved  to  bim.  This  promise 
was  never  fulfilled  by  Richardson.  Elwell  tes- 
tifies that  be  advanced  no  money  for  tbe  ex- 
tension or  equipment  of  the  road  to  Lakeview, 
nor  did  be  purchase  any  iron  or  other  material 
to  be  used  on  that  part  of  the  nnd.  Both 
Ricbardsoa  and- Ferry,  according  to  their  own 
testimony,  considered  that  tbe  action  of  tha 
board  of^directors  placed  Richardson,  as  treas- 
urer, in  the  shoes  of  Feny,  atleastwitb  reeard 
to  the  custody  of  the  unissued  bonds  oi  the 
Company.  These  bonds,  3,986  In  number, 
were  deposited  with  a  Safe  Deposit  Company 
in  New  York  City,  subject  to  tbe  control  of 
Ferry.  Ferry  immediately  drew  an  order  on 
that  company  authorizing  it  to  deliver  to 
Richardson  aU  the  bonds  belonging  to  tbe  Rail- 
road Company  deposited  wltbU,  and,  through 
Elwell,  gave  to  Richardson  tbe  key  to  the  vault 
in  which  they  were  kept.  In  order  that  he 
(Richardson)  might  take  possession  of  tbem. 
Armed  with  this  order  to  the  Trust  Company 
to  deliver  the  bonds  to  him,  as  treasurer, 
Richardson,  on  the  20th  of  August.  1879.  in 
company  with  Messrs.  O.  W.  Child  and  H.  J. 
Bane^,  proceeded  to  the  place  of  business  of 
the  Trust  Company,  and,  bis  order  having  been 
accepted  that  company,  took  possession  of 
all  the  unissued  boaas  there  belonglDg  to  the 
Railroad  Company,  Messrs.  Child  and  Baney 
counttngttiem  and  making  a  memorandum  of 
tbem.  This  memoraDdum  of  the  number 
counted  included  the  400  now  claimed  by  the 
appellants,  as  collateral  security.  On  the  fol- 
lowing day,  Richardson,  claiming  to  act  under 
the  autbority.of  the  aforesaid  resolutiooB  of  tbe 
board  of  directors  voting  tbe  400  bonds  to  him 
as  collateral  security,  and  the  order  of  the  presi- 
dent of  the  Company  to  Ferry,  separated  400 
of  the  bonds  from  the  remainder  (Child  and 
Baney  assisllng  him),  and  placed  tbem  Id  a  tin 
box,  which  he  afterwards  kept  in  bis  personal 
[Kissession. 

On  the  nth  of  October,  1875,  Richardson 
was  appointed  managing  director.  Irrevocable, 
and  chairman  of  the  executive  committee;  and,  [40] 
on  tbe  12th  of  the  same  month,  he  gave  to 
Ferry  the  following  receipt: 

"Received  of  Edward  P.  Ferry,  treasurer  of 
tbe  Chicago,  Saginaw  &  Canada  Railroad  Co.. 
twenty-two  hundred  and  eighty-nine  (2,389)  of 
the  flrst-mortgage  bonds  of  the  Company,  num- 
bered as  detailed  bv  the  memorandum  above, 
dated  New  York,  Aug.  30,  '76.  and  signed  by 
O.  W.  Child  &  M.  J.  Baney,  placed  in  my  rtis- 
tody  as  chairman  of  tbe  executive  conimittee 
of  said  R.  R.  Co. ,  in  accordance  with  the  reso- 
lution of  the  board  of  directors  passed  Oct.  11, 
'75,  for  custody,  disposal  or  sale, 

"Benjamin  Richardson. 

"Indorsed:  Benjamin  Richardson.  Receipt 
—2,288  bonds,   Oct.  12. 1876." 

The  list  thus  receipted  for  by  Rlcbardson,aa 

Its  V.  s. 
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disirmim  of  the  executive  committee,  included 
the  400  bonds  numbered  from  8,201  to  8,600. 
inclurive.  vhfcb  he  previously,  as  before  stated, 
bad  separated  from  the  ori^oal  number,  and 
claimed  had  been  pledged  to  him  as  collateral 
■ecuiity.  It  is  safe  to  m,  too,  we  think,  that 
no  one  interested  in  the  affairs  of  the  Company, 
except  Elwell  and  Richardson,  knew,  at  that 
time,  that  Richardson  was  holding  those  400 
bonds  in  any  other  capacity  than  as  treasurer 
of  the  Company.  EIwpII  testified  that  at  the 
meeting  of  October  11.  1875,  none  of  the  other 
parties  knew  that  Richardson  bad  those  bonds. 

W.  J.  Eellev  testified  that,  at  a  meetiag  of 
the  boanl  of  directors  on  that  day,  the  under- 
BtandlDg  of  the  board  derived  from  Richard- 
son's statement  was,  that  be  bad  in  his  poeaes- 
■ioD  only  the  original  200  bonds  as  collateral. 
Secured  in  the  poasesfiioQ  of  the  Company's 
bonds,  Richardson  refused  to  comply  with  Uie 
conditions  on  which  Ferry  had  resigned.  On 
the  leth  of  August.  187S,  Elwell  inclosed  in  a 
letter  to  Rlchudson  two  lenewa!  notes  to  be 
substituted  for  those  on  which  Ferry  bad  been 
indorser,  saying:  "Mr.  Ferry  demands  that, 
before  he  resigns  his  office  of  treasurer  and 
turns  everythiDgover  to  you,  that  you  shall  in- 
[41]  dorse  the  renewal  notes  personally,  as  be  did 
the  origiDal  ones,  and  it  is  for  that  purpose  that 
I  send  them,  and  they  ought  to  be  returned  to 
Mr.  Ferry  immediately,  so  as  to  reach  him  the 
lR«t  of  this  week,  to  be  used  Id  the  bank  next 
Mundny.  .  .  .  Mr.  Ferry  gave  me  one  of  his 
envelopes  stamped,  in  which  you  had  betterin- 
close  tbe  notes  to  htm.  .  .  .  Mr.  Ferry  has 
agreed  to  turn  over  to  you  or  to  deliver  to  me 
for  you  on  your  order  all  books,  accounts. 
Touchers,  etc,  in  his  possession  as  trensurer 
upon  tbe  two  notes  betng  returned  to  bim  in- 
dorsed." RichnrdsoD  remonstrated  with  Elwell 
against  this,  and  on  the21iit  of  the  same  month 
be  replied  to  Elwell's  next  letter,  declining  to 
sign  tbe  notes,  and  declaring  bimf«lf  indiflerent 
to  Elwell's  retention  of  tbe  books  and  papers 
pertnining  to  the  oiBce  of  treasurer,  inasmuch  as 
be  (Richardsoo)  had  already  become,  not  only 
the  treasurer,  but  also  tbe  receiver,  advancer 
and  chief  controller  of  the  CompsoT.  On  that 
day  tbe  board  of  directors  voted  130  bdbds  to 
Richardson  ss  a  bonus.  Counsel  for  the  appel- 
lants ioaiat  in  their  brief  that  this  was  done  in 
his  absence,  and  that  be  repudiated  this  resolu- 
tion and  refused  to  take  those  bonds.  This 
•tatemeot  is  in  conflict  with  that  of  Kel- 
ley.  preddent  of  the  Company,  who  testifies 
thai  Mr.  Richordson  was  present,  and,  so  far 
from  objecting  to  tbe  vote  of  the  bonus  to  him 
of  120  bonds,  he  Insisted  upon  it;  but  as  they 
make  no  claim  oo  these  bonds  as  a  bonus,  it  u 
not  necessary  to  add  anvthing  further,  except 
tbe  remark  that  tbe  action  of  tbe  board  lllus- 
Imtrs  the  readiness  of  the  directors  to  subserve 
all  Richardson's  wishes. 

At  the  meeting  of  July  8,  1876,  tbe  board,  in 
anticipation  of  the  foreclosure  of  tbe  roortga^ 
then  determined  on,  passed  resolutions  audit- 
ing the  entire  acronnt  of  Richardson  against 
tbe  Company,  sod  declared  the  sum  of  flBS,- 
SM.18  to  be  doe  to  him  from  it.  Aoothcr  reso- 
lution, unanimously  adopted,  ratified  and  ap- 
proved the  bonds  Issued  to  him  for  that  aggie- 
^te  sum,  A  third  resolution  was  adopted 
directing  tbe  secretary  to  execute  and  deliver  to 
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him  the  notes  of  the  Companv  at  7  per  cent, 
payable  at  such  times  as  could  be  ^eed  ou 
with  Richardson,  and  that  there  shouiil  be  em 
bodied  In  the  note  an  authority  to  the  bolder, 
in  default  of  payment,  to  sell  such  bonds  with-  r  42] 
out  notice  and  with  the  right  to  become  him- 
self the  purchaser  if  sold  at  public  sale.  On 
the  same  day,  immediately  after  the  meeting. 
Elwell,  the  secretary,  gave  to  Richardson  those 
notes,  in  which  were  recited  tbe  numbers  of 
the  600  bonds  under  discussion.  On  the  same 
day,  Richardson  and  Ferry  sddresscd  to  the 
mortgaee  trustees  a  written  request  to  institute 
proceedings  to  foreclose  tbe  mortgage.  These 
notes,  on  the  17th  of  July,  at  the  request  of 
Richardson,  were  torn  up  by  Elwell,  and  de- 
mand notes,  bearing  the  ^ame  date,  substituted 
tberefor.  Forthwith  Richardson  commenced 
suit  against  tbe  corporation  in  the  Court  of 
Common  Fless  of  the  City  of  Kew  York  on 
those  notes;  and  on  the  12th  of  August  obtained 
tlie  judgment  berelDbefore  mentioned.  Execu- 
tion was  toned  on  that  jud^ent,  and,  as  tbe 
proofs  clearly  show,  tbe  uienfl:  levied  upon  and 
sold  all  the  bonds  of  the  Company  which  had 
been  placed  io  Richardson's  custody,  namely, 
tbe  600  bonds  which  he  claimed  had  been 
pledged  to  him  as  aforesaid,  and  2,074  other 
bonds,  including  1,105  which  he  claimed  to 
have  redeemed  from  a  bank  in  London.  At 
the  sale  Richardstm  purchased  all  those  bonds 
at  the  price  of  $60  each,  $178,700.  A  short 
time  after  this  sale  and  purchase,  to  wit,  Nov- 
ember 16,  1876,  this  suit  for  foreclosure  was 
commenced,  and  as  an  intervenor  therein  be 
claim^  that  by  virtue  of  bis  purchase  at  tbe 
sbeiifTs  sale  he  became  the  absolute  owner  of 
the  entire  8,574  bonds.  Afterwards  he  appears 
to  have  confined  his  claim  to  the  600-bonds  al- 
letred  to  have  been  held  by  him  originally  as 
collateral  security  and  the  1,105  bonds  just  re- 
ferred to.  It  would  seem  from  (he  briefs  filed 
in  this  court  by  counsel  00  behalf  of  appellants 
that  the  claim  herB  is  confined  to  the  400  bonds 
above  described. 

In  view  of  all  the  facts  and  circumstancespr^ 
sented  by  this  record  we  are  unable  to  see  any 
Bucb  superior  equity  arising  out  of  the  transiac- 
tiona  of  Richardson  with  this  Company  as  en- 
titles him  to  a  priority  over  the  other  creditors 
io  tbe  distributioD  of  the  fund  in  question;  or 
anything  in  his  mode  of  getting  possession  of 
the  400  bonds  which  givesnimabetter  claim  to 
them  than  that  of  the  other  creditors.  While 
we  may  not  be  prepared  to  concur  with  the 
master  io  some  of  the  reasons  upon  which  he  [4S] 
based  his  report,  yet  we  do  not  think  either 
that  report  or  the  decree  of  tbe  court  below 
confirming  it  Mntains  any  error  bf  which  the 
appellants  can  complain. 

Richardson's  rektion  to  the  subject  matter 
of  this  conlroversy  wss  threefold:  (1)  that  of  a 
creditor  of  an  insolvent  corporation  clHiming 
for  his  debt  priority  of  payment  over  those  ot 
all  other  creditors,  out  of  the  fund  arisinf 
from  a  foreclosure  sale  of  the  morteaged  prop 
erty;  (2)  that  of  a  director  and  officer  of  thj| 
corporation  at  the  time  his  debt  against  It  was 
created;  and  (8)  that  of  the  largest  sbareholdei 
of  its  capital  stock.  Undoubtedly  his  relation 
as  a  director  and  officer,  or  as  a  stockholder  of 
the  Company,  does  not  preclude  him  from 
entering  taito  contncta  wltb  It,  making  loau 
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to  it  and  taking  its  bondaascollatenlsectirfty; 
but  courts  of  equity  regard  sucfa  personal  trana- 
ftctions  of  a  partv  in  eilher  of  these  positions 
not,  perhaps,  with  distrust,  but  with  a  large 
measure  oi  watchful  care;  and  udIpsb  satisfl^ 
by  the  proof  that  the  tiaDsactloD  was  entered 
into  in  good  faith,  with  a  view  to  the  benefit 
of  the  Company  as  well  as  of  its  creditors,  and 
DOt  solely  with  a  view  to  his  own  benefit,  they 
refuse  to  lend  (heir  aid  to  its  enforcement.  In 
Ttoin  Lick  Oil  Co.  v.  Marbury,  91  U.  8.  687. 
58S  [S3:  829],  Mr.  Juttiee  Miller,  dellreriog 
the  opinion  of  the  court,  said:  "That  a  director 
of  a  joint-stock  corporation  occupies  one  of 
tb(»e  fiduciary  relations  where  bis  dealings 
with  the  subject  matter  of  his  trust  or  agency, 
and  with  the  beneficiary  or  party  whose  inter- 
est Is  confiticd  to  his  care,  is  viewed  with 
jealousy  by  the  courts,  and  may  be  set  aside 
on  slight  grounds,  is  a  doctrine  founded  on  the 
soundest  morality,  and  which  has  received  the 
clearest  recognition  in  this  court  and  in  others." 

Id  relation  to  the  rights  and  liabilities  of  a 
stockholder,  this  court  said  in  Sawyer  v.  Hoaff,84 
U.  S.  ITWall.eiO,  620 [21:781,785], ^r.Jiw(t« 
Miller  ngitio  delivering  the  opinion  of  the  court: 
"We  think  U  now  well  established  that  the 
capital  stock  of  a  corporation,  especially  its 
unpaid  subscriptions,  is  a  trust  fund  for  the 
benefit  of  tbe  general  credlton  of  the  corpora- 
tion." Proceeding  to  show  that  this  trust  can- 
not be  defeated  by  a  simulated  payment  of  the 
stock  subscription,  nor  by  any  device  short  of 
[44]  an  actual  payment  in  good  faith,  he  concluded 
with  these  words:  "It  is  therefore  but  just 
that,  when  tbe  interest  of  the  publle  or  of 
strangers  dealing  with  this  corporation  is  to  be 
affected  by  any  transaction  between  the  stock- 
holders who  own  the  corporation  and  the  cor- 
poration itself,  such  transaction  should  be  suti- 
ert  to  a  rigid  scrutiny,  and  if  found  to  be 
nfecled  with  anything  unfair  towards  such 
third  peison.  calculated  to  injure  him,  or  de- 
signed inteoiionally  and  inequitably  to  screen 
the  stockholder  from  loss  at  tbe  expense  of 
the  general  creditor.  It  should  be  disregarded 
or  annulled  so  far  as  It  may  inequitably  affect 
him." 

In  the  case  last  dted  tbe  stockholder  nom- 
inally paid  the  stock  Bubscrlption,  but  tbe 
money  was  immediately  taken  back  as  a  loan, 
and  it  was  claimed  by  him  as  a  valid  payment. 
The  transaction  was  characterized  the  court 
•8  a  "fraud  upon  the  public  who  were  expected 
to  deal  with  them." 

In  Oraham  v.  La  Oram  dM.Jt.Gi>.  103  U.  S. 
148, 161  [26: 106, 1 11]  this  court  said,  Mr.  Jvttiee 
Bradley  delivering  the  opinioD:  "When  a  cor- 

Somlfon  becomes  insolvent,  It  is  so  far  civilly 
ead  that  its  property  may  be  administered  as 
n  trust  fund  for  toe  benefit  of  its  stockholders 
and  creditors.  A  court  of  equity,  at  the  fn- 
stance  of  the  proper  parties,  will  then  make 
those  funds  trust  funds,  which  in  other  cir- 
cumstances are  as  much  tbe  absolute  prop- 
erty of  tbe  oorpor^D  as  any  man's  proiierty 
is  his." 

In  the  more  recent  case  of  Wabash,  St.  Limit 
A  Pacific  R  Ch.  v.  Sam.  114  U.  8.  587,  694 
[20:  235,  2861,  it  was  said  by  this  court,  speak- 
ing througii  Mr.  Jvttiee  Gray:  "The  property 
of  a  corporation  is  doubtless  a  trust  fund  for 
the  payment  of  Its  debts,  Id  the  sense  that 
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when  the  corporation  Is  lawfully  dissolved  and 
all  its  business  wound  up,  or  when  it  is  insolv- 
ent, all  its  creditors  are  entitled  In  equity  to 
have  their  debts  paid  out  of  tbe  corporate  prop* 
erty  before  any  alstributioa  thereof  among  the 
stockholders.  It  is  also  true,  in  the  case  of  o 
corporation,  as  in  that  of  a  natural  person,  U)at 
any  conveyance  of  property  of  tbe  debtor, 
without  authority  of  law,  and  in  fraud  of  ez> 
isting  creditors,  u.  void  as  against  them." 

Can  tbe  transaction  between  Richardson  and 
the  Insolvent  corporation  of  which  he  was  [43] 
largely  the  owner  and  controller,  especially 
witn  respect  to  the  claim  he  Is  uiglnir  in  this 
case,  stand  the  test  of  the  fairness  and  good 
falib  which,  as  a  director  and  stockholder,  be 
owed  to  the  corporation.  Its  creditors  and  bona 
fide  bondholders?  His  verv  first  transaction 
with  the  corporation,  by  which  he  introduced 
himself  into  It  as  a  stockholder,  was  an  illetra) 
and  fraudulent  act.  We  refer  to  the  agree* 
ment  on  tbe  part  ot  the  Company  to  Issue  to 
Richardson  1,200  Shares  of  bonus  slock.  At 
the  time  this  agreement  was  made  and  the 
stock  issued  in  pursuance  thereof,  tbe  statutes 
of  Michigan  provided:  "That  It  shall  not  be 
lawful  for  any  railroad  company,  existing  by 
virtue  of  the  laws  of  this  8tate,  nor  for  any 
ofl9cer  of  any  such  company,  to  sell,  disposo 
of  or  pledge  any  sham  in  tbe  capital  stock  of 
such  company,  nor  to  issue  certificates  of  shores 
In  the  capital  stock  of  such  company,  until  tbe 
shares  so  sold,  disposed  of  or  pledged,  and  the 
shares  for  which  such  certificates  are  to  be  Is* 
sued,  Shalt  have  been  fully  paid."  (S  Comp. 
Laws,  par.  7707.) 

We  have  seen  that  all  tbe  acts  of  Richardson 
as  director,  stockholder,  chairman  of  tbe  ex- 
ecutive committee  and  treasurer,  all  of  which 
offices  he  held  at  one  time,  bad  their  origin  in 
this  bonus  stock.  After  having  exercised  alt 
the  privilegea  and  powers  of  a  stockholder  in 
the  corporation,  H  cannot  be  seriously  con- 
tended that  be  is  to  be  held  exempt  from  tbe 
liabilities  which  would  attach  to  a  bona  fide 
shareholder  who  has  taken  shares  ptirportink 
to  be  raid  up,  but  which  In  truth  are  not  paid 
up.  The  case  of  Sconlte  v.  Thayer,  106  U.  3. 
148,  168,  164  [26:  968,  9781,  bears  a  close 
analogy  to  this.  Mr.  Justice  Woods,  delivering 
tbe  opinion  of  the  court  In  that  case,  said* 
"The  stock  held  hy  tlie  defendant  was  evi- 
denced by  certificates  of  full-paid  shares.  It  is 
conceded  to  have  been  the  contract  between 
him  and  tbe  company  that  he  should  never  bt 
called  upon  to  pay  any  further  assessments 
upon  It  .  .  .  But  the  doctrine  of  this  court  is, 
that  such  a  contract,  though  binding  on  the 
company,  is  a  fraud  in  law  on  its  credlton, 
which  they  can  set  aside;  that  When  their 
rights  Intervene  and  their  claims  are  to  be  sat- 
isfied, the  stockholders  can  be  required  to  par  [46] 
their  stock  in  full."  The  same  rule  is  laid 
down  In  Be  parte  DameO,  1  De  O.  &  J.  872. 
In  that  case  the  directors  of  the  company  al- 
lotted to  themselves  %  number  of  sbazes  oy  a 
resolution  that  tbe  shares  so  allotted  were  to  be 
treated  as  paid-up  stock  in  full.  Danlell, 
one  of  the  directors,  was  not  present  at  tbo 
time  the  resolution  waa  adopted,  but  be  afte^ 
wards  accepted  tbe  shares  allotted  to  bim.  An 
order  having  been  made  for  winding  up  the 
cobipany,  Hsessments  wen  made  upon  tboso 
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shsna  for  the  parpoie,  It  Is  mppoeed,  ot 

Ing  the  debts  of  toe  company.  It  was  held 
that  Daniel!  was  liable  to  thoee  asaeBsmeDts  to 
the  same  extent  aa  if  the  resolution  bad  not 
provided  that  the  shares  were  to  be  treated  as 
paid-up  stock. 

The  principle  underlying  all  of  the  decisions 
which  we  have  cited  upon  this  point  is,  that 
the  capital  stock  of  a  corporation,  when  it  be- 
comes insolvent,  is  In  law  assets  of  the  corpo- 
ration, to  be  appropriated  to  the  paymentof  its 
debts;  and  that  crMitcos  have  tlie  right  to  as- 
sume that  the  stock  issued  by  the  corporation 
and  held  by  its  stockholden  as  paid-up  stock 
had  been  paid  up,  or,  if  unpaid,  that  a  court  of 
equity,  at  the  instance  of  the  proper  parties, 
could  require  it  to  be  paid  up.  In  the  case  now 
before  u»,  the  bonds  claimed  by  the  appellants 
were  voted  to  Richardson  by  hia  associate  di- 
rectora,  every  one  of  whom  owed  his  election 
to  the  holders  of  this  bonus  stock  alone.  The 
total  amount  of  the  advances  made  by  him,  for 
which  these  bonds  are  collateral,  is  very  little 
tareer  than  one  half  of  theamount  of  the  stock 
which  he  bad  as  paid-up  stock.  If  the  stock 
given  to  him  and  the  Philadelphia  parties  had 
been  really  paid-up  stock,  there  would  have 
hem  no  insolvency  on  the  part  of  this  corpora- 

tiOD. 

Irrespective  of  the  question  whether  he  can 
be  made  liable  for  tbe  face  amount  of  this  stock, 
or  for  its  proved  value,  the  facts  we  have  de- 
tailed certainly  do  not  entitle  bis  claim  to  out- 
rank that  of  any  bona  fide  creditor,  whether 
secured  or  unsecured,  In  the  matter  of  distri- 
butioo. 

Tbe  master  found  that  the  400  bonds  had 
never  been  delivered  by  tbe  Company  to  Rich- 
ardson in  his  Individual  capacity,  la  pledge  as 
collateral  security  for  the  moneys  advanced. 
It  is  strenuously  argued  in  behalf  of  appellants 
that  the  evidence  token  under  the  order  of  the 
court,  after  the  flndiogs  of  the  master  had  been 
made  and  bis  report  died,  for  the  purpose  of 
explaining  the  receipt  given  by  Richaraaon  to 
his  predecessor.  Ferry,  is  sufficient  to  overturn 
the  master's  report  on  that  point  That  evi- 
dence was  before  the  court  when  tt  rendered 
the  decree  complained  of,  and.  so  far  as  the  de- 
cree shows,  it  was  not  regarded  as  essentially 
modifying  the  facts  as  found  by  the  master. 
We  tmnk  the  oonclosion  of  the  court  was  cor- 
rect. We  do  not  deny  that  caises  may  arise  in 
which,  if  everything  were  admitted  to  be  fairly 
d6ne,  with  the  knowledge  and  acquiescence  of 
the  Companv,  such  a  personal  possession  as 
that  which  Richardson  obtained,  although  not 
such  an  actual  delivery  as  the  board  had  in- 
tended and  directed,  might  be  considered  as 
equivalent  to  a  legal  delivery.  But  under  tbe 
special  circumstances  of  this  case,  in  view  of 
ttie  uufair  means  employed  bv  Richardson  to 
have  the  entire  body  of  the  dbmpany's  bonds 
transferred  from  the  custody  of  Ferry  into  bis 
own  custody,  and  the  dandesdne  manner  in 
which  he  took  ont  the  400  ftvm  that  body,  not 
only  without  notice  of  the  fact  to  tbe  Compa- 
ny, but  with  an  implied,  if  not  an  expressed, 
dental  of  the  trantoctions,  we  do  not  think  that 
he  can  be  regarded  as  staadiog  in  tbe  position 
of  a  legal  and  eqtiitable  pledgee;  or  that  he 
erer  acquired,  as  mcb  pledgee,  a  lien  on  the 
400  bmiosL  Bat  even  if  tiiere  could  be  any 
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doubt  on  this  pcrfnt,  Richardson  himself  by  hii 
own  act  has  removed  it.  He  waived  and  aban- 
doned all  claim  to  any  lien,  as  a  pledgee,  by  bis 
voluntary  surrender  and  delivery  of  tbe  bonds 
to  the  sheriff  of  the  County  of  New  York,  aa 
the  property  ot  Uie  Company,  to  be  sold  under 
execution.  If  the  400  bonds  were  not  delivered 
to  Richardson,  as  we  think  tbe  court  below 
correctly  held,  it  follows  that  the  unissued 
bonds  were  not  subject  to  attacfament  or  to  ex- 
ecution as  valid  and  binding  obligations  against 
tbe  Company,  and  that  Richardson's  purchase 
at  the  sheriffs  sale  vested  In  him  no  title  or 
ownenhip  in  them. 

Counsel  for  the  appellants  Id  tbetr  brief  put 
not  a  little  stress  upon  the  fact  that  Richard* 
son's  claim  Is  based  upon  the  advanceof  actual 
money  for  tbe  enlerprise  to  the  full  amount  of 
$185,984.18.  Tbe  answer  to  this  is,  that  the 
decree  of  the  court  below  recognized  his  claim 
to  the  entire  amount  and  gave  him  bis  ratable 
share  of  the  proceeds  of  the  sale,  upon  the  foot- 
ing of  the  300  bonds  delivered  to  him,  up  to 
the  amount  of  $273,383.87.  We  are  of  tbe 
opinion  that  Uiat  decree  gave  him  tbe  fullest 
measure  of  allowance  to  which  he  could  posai 
biy  be  justly  entitled. 

It  is  hardly  necessary  to  sav  much  with  re- 
spect to  the  claim  of  Ricbaroaon  to  the  1,105 
bonds  allied  by  him  to  have  been  redeemed  aa 
aforesaid,   tlpcm  ttils  questionltbe  master  says: 

"The  case  is  briefly  this:  The  board  of  di> 
rectors  sent  one  of  their  number  as  financial 
agent  to  Europe  with  authority  to  negotiate  a 
of  bonds.  While  there,  to  defray  ezpen* 
ses,  be  borrowed  a  sum  of  monev  from  a  Mr, 
Stevens  and  pledged  to  him  60  of  the  bonda  aa 
collateral  security;  these,  t<^tber  with  the  1,109 
bonds,  this  agent  and  Stevens  deposited  with 
the  Consolidated  Bank  of  London,  with  agree- 
ment that  the  bonds  should  not  be  delivered  to 
anyone  without  the  joint  order  or  consent  of 
the  agent  and  Stevens.  The  agent  was  with- 
drawn from  Europe;  the  indebtedness  dua 
Stevens  was  allowed  to  go  to  protest,  and  the 
directotB  were  fearful  Stevens  would  not  only 
sell  the  bonds  pledged,  bat  would  also  sell  the 
1,106,  and  tbe  purchaser  obtain  title  to  tbe 
whole,  and  thus  render  nearly  valueless  the  se- 
curities held  by  the  directors.  To  prevent  tbia 
calamity  Richardaon  advanced  tbe  money, 
charged  it  to  the  Company,  and  received  ita 
notes  therefor.  He  then  attempted  to  do  what 
he  was  fearhil  might  have  been  done  in  Lon* 
don,  namely,  levy  upon  and  sell  tbe  1,105  bonds 
and  himself  become  the  purchaser  at  a  nominal 
sum,  and  thus  gain  an  unconscionable  advan> 
tage  over  other  bondholders.  It  is  a  general 
n^e  that  fraud  or  any  gross  misconduct  on  the 
part  of  the  salvors  in  connection  with  tbe  prop- 
erty saTOd  will  work  a  forfeiture  of  the  sal- 
vage;  and  tbe  evidence  In  tbis  case  with  refer- 
ence to  the  means  employed  to  obtain  a  levy  on 
tbe  bonds  in  question  and  tbe  sale  thereof  fully 
Justifies  us  In  the  conclusion  which  I  have 
reached,  that  no  allowance  ought  to  be  made  to 
Richardson  by  way  of  'equitable  salxsge*  for 
the  moneys  advanced  by  him  to  obtain  the  ro- 
turn  of  tbe  bonds  to  the  Company." 

We  fully  agree  with  what  is  said  by  the 
master,  and  do  not  deem  It  essential  to  add 
anyUiing  foitba  on  that  point 
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Afl  regards  the  decree  of  October  8, 1888,  we 
tbiDk  it  MifQcient  to  say  that  the  corrections 
made  hj  It,  as  regards  toe  calculationa  of  io> 
terest  on  the  bonds  in  the  original  decree  were 
correct  and  proper,  and  were  warranted  by  the 
law.  The  original  decree  had  allowed  interest 
on  some  of  the  bonds  owned  and  held  as  col- 
lateral security  from  the  date  of  their  issue. 
The  amendatory  decree  Mmply  allowed  such 
Interest  to  be  calculated  from  the  date  when 
the  bonds  were  actually  delivered  totheownera 
and  holden  of  them.  Budi  correction  was 
eminently  legal  and  just. 

The  decree^  the  court  bOou  it  e^ffl/riMd. 

In  connection  with  this  case  a  motion  has 
been  made  by  Thomas  M.  Nelson,  one  of  the 
intervening  petitioners  in  the  suit,  whose  ap- 
peals were  dismissed  at  the  last  term  of  the 
court*,  to  have  refunded  to  him  the  sum  of  $450, 
depwitcd  with  the  clerk  under  the  order  of  this 
court  of  January  14,  1889,  requiring  such  de 
posit  to  be  made  in  order  tbathis  counsel  might 
have  two  printed  copies  of  the  record. 

This  motion  is  based  upon  the  followmg 
grounds: 

(1)  That  the  petitioner  was  not  one  of  the 
principal  titiganu  in  the  appeals,  but  was  sim- 
ply an  intervening  judgment  creditor,  having 
no  interest  in  the  matter  of  the  controversy  be- 
tween the  bondholders  and  the  trustees; 

(2)  That  his  demand  is  quite  email  when 
compared  with  the  amount  involved  in  the  con- 
troversy between  the  principal  litigants;  and 

(8)  That  he  was  not  a  necessary  party  to  the 
determination  of  the  questions  involved  in  the 
controversy  between  toe  main  parties  to  the  lit- 
igation, but  simply  intervened  as  the  only  man- 
ner  in  which  he  conld  protect  his  rights  undw 
his  judgment  against  the  Company  for  work 
and  labor  performed  for  it  in  the  construction 
of  the  road. 

The  motion  ie  granted  to  the  exUnt  *aw. 

•See  Bk.  as,  p. 

THOUAS  H.  HASON  kfal..  AptA».^ 
e. 

THE  PEWABIC  MINING  COMPANY 

ET  AL. 
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THOMAB  H.  MAftON  n 
(See  8.  C.  Beporter's  ed.  «Wt> 


Corporation,  expiration  cf—TtorganiuUion— 
Ttghte  of  ttockholdere—ptireltating  OMCta 


etd  eompanjf-^perior  rigit—poteer  of  ma- 
jority ^  etockheidert—ttoekh^iiera  a$  part- 
ners—tale  of  property  «f  an  expiring  corpora- 
tion—proeeedM  to  be  dividee^-UtOmty  for 
butineu  done  after  dieeolutien. 

h  Where  a  charter  ot  a  oorporaUon  exptrea,  a 
nulorltr  of  the  Btockholders,  proposlDK  to  torn 
a  new  oompany.  have  no  right,  as  against  a  mi- 
nority, to  make  an  arbitrary  eatlmate  oC  the 
property  of  the  corporation  to  be  transferred  to 
the  new  company  and  require  the  mluorlty  to 
go  Into  the  new  oompanv.  or  reoetve  for  their 
Interest  In  the  property  of  the  old  company  a 
sum  fixed  by  those.who  are  buylnjc  them  out. 

t,  Buoh  majority.  In  ooostltuttaig  a  new  company, 
have  DO  El^t  to  become  the  punAasar  of  the 
aaaets  of  the  old  oonqiany  at  their  own  vatuap 
tton. 

8.  There  Is  no  superior  rljrht  In  two  or  three  maa 
tn  the  old  company,  who  may  bold  a  preponder* 
ance  ot  the  stock,  to  acquire  an  absolute  control 
of  the  whole  of  it  tn  a  way  »hlch  may  be  to  their 
Interest,  or  whlob  they  may  think  to  be  for  the 
Interest  of  the  whole. 

i.  Those  holding  a  majority  of  the  stock  cannot 
place  a  value  upon  It  at  which  «  disaentfaig 
minority  must  sell  or  do  something  else  which 
they  think  agatnst  their  InlcrfWt,  any  more  than 
those  holding  a  minority  of  the  stock  can  do  It. 

6.  Therightsoftb&  Stockholders  In  regard  to  the 
aaaeta  of  an  expiring  oorporatlon  do  not  differ 
from  those  ot  partners  on  the  dissol  2tlon  of  the 
partnership. 

6.  Such  right.  In  tbeatwenoe  of  an  agreement  to 
the  oontnry,  Is  to  have  the  property  convert- 
ed  into  money,  and  itsvalueoscertalned.  byamJe, 
even  though  a  sale  if  not  nocesmry  to  the  pay- 
ment nf  debtfc 

T.  Oneormoraof  tfaoeethue  Interestedcannotbe 
compelled  to  accept  for  their  Interest  a  calcu- 
lated value,  being  their  proportion  of  a  valua- 
tion set  by  the  oUieis.  or  to  take  away  their  share 
of  the  pifjperty;  but  anyone  may  have  the  whole 
assets  sold  and  the  proceeds  divided. 

8.  Where  directors  of  a  corporation  conduct  Ita 
buslnen  after  its dlasohitlon  wlthoutany  attempt 
to  wind  it  up,  and  assess  Its  stock  and  collect  the 
BHMsments,  tbey  must.  In  a  preoeedlng  to  wind 
up  the  affairs  of  tlie  corporation,  to  pay  lis  debta^ 
and  to  realise  its  araets  and  distribute  tbem 
amonglts  shareholders,  uccountfor  the  proceeds 
of  the  bosinefls  done  since  Its  dissolution. 
[Nos.  138.240.1 
Argved  Dee.  17, 18. 18S9.  Decided  Jan.  13. 1890. 

APPEALS  from  a  decree  of  the  Circuit  Court 
of  the  United  States  for  the  Western  Dfi^ 
tricl  of  Michigan  tbnl  tlie  affairs  of  the  Pewabic 
Mining  Company  be  nouod  up.  that  its  assets 
and  property  be  sold  at  public  vendue  for  cosh 
to  the  highest  bidder  and  the  proceeds  dis- 
tributed among  its  stockhidden  unless  the 


Hon-DlMoMlon     p<»f»«nMp-KirMt  ofatte- 
ItMenths  parintrt-Carrying  on  XnuineM  bvsome 
of  the  vartnort  after  termlnotfon  v  partnmAtp— 
^«»iintaWI«y /or  proceeds. 
A  dtmolutlon  of  a  copartnership  does  not  destrov 
the  loint  tenoiu?  of  partnoa  In  portnorsbip  prop- 
erty and  create  a  tenancy  In  oommon.  The  part- 
nership, with  aU  ita  incidents,  continues  for  pur- 
pose  of  settling  portneiship  ooooems,  and  untU 
that  h  effected.  Hurray  v.  Humford.  6  Cow.  Ml, 
Antfa.H.P.»L  .    ,  , 

On  dhMlutloalv  one  partner^  becoming  losoiv- 
•nt,  the  lemoinhig  partner  baa  not  a  right,  as  of 
M4 


course,  to  eloee  up  the  business,  as  a  survlng  par^ 
ner  has.  The  copartner  bos  a  right  to  demand  the 
appointmentofarecel?er.  Butlht- solvent portaag 
ouBht  to  be  appointed  reoeiver,  if  he  wlU  give  se» 
rity  nec*«ary,  and  bis  capacity  and  Integrity  M 
noquGStloned.  Hubbard  v.  GuUd,  1  Uuer,  SC. 

Use  of  partnership  property,  by  either  party, 
after  dissolution  of  a  partnership,  must  be  oo- 
oounted  for  if  required,  altbougfa  It  <w^  » 
pvtoenhlp  In  the  prooeeda.  and  not  in  the  Mock. 
Pine  T  Ormabee,  t  Abb.  Pr. ».  &  «».   

Ciroumstaocea  under  whfcih  a  surnrti^  porttse 
lanotUableto  account  tortteprollts  of  tbeburt- 
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imount  bid  for  ihe  eDtlre  property  sbal)  be  no 
more  ilian  the  amount  proposed  to  be  paid  for 
it  by  the  new  compttoy  above  Its  debts;  and  de- 
Djing  aD  accounting  by  the  directors  of  the 
Compaay  for  the  proceeds  of  its  bufiincas  done 
■luce  tbe  expiration  of  its  charter.  Decree  (Af- 
firmed ao  far  at  it  direct!  a  tale  of  the  propertjf 
and  the  dittribution  of  the  proeeeda  among  the 
Uoekholderi,  and  resened  to  far  a*  it  refuaea  an 
aeeouiiting  for  the  tranaaetiona  of  the  ihmpany 
after  the  erpiration  of  it$  charter. 

Tbe  fflcts  sppear  iu  tbe  opinion. 

OniDioD  below,  25  Fed.  Rep.  882. 

Mesara.  Don  M.  Dickinson  and  Alfred 
Rvaaell,  for  Mnson  et  ai,: 

Tbe  action  of  tbe  old  Company  conveying  its 
property  was  void. 

Atty-Oen.  v.  Perkina,  78  Micb.  —iFoiterY. 
Etaex  Bank,  16  Mass.  245. 

A  stockholder  cannot  be  forced  into  a  new 
enterprise,  or  be  compelled  to  receive  Bnylhine 
else  than  bis  bonest  pro  rata  as  a  distributee  oi 
tbe  fair  value  of  the  assets  in  cash, 

miei/  T.  DonaMaon,  94  U.  8.  47  (24:36); 
CUarteater  v.  MenaUt3i,  68  U.  S.  1  Wan.|25.  39- 
41  (17:  604.  608,  609). 

On  tbe  winding  up  of  tbe  business  of  a  cor- 
portition  the  proceeds  must  be  distributed  in 
cash.  Tbe  business  cannot  be  disposed  of  in 
any  otber  manner  except  by  unanimous  con- 
nnt. 

McCuTdy  v.  Mytra,  44  Pa.  535;  Black  v.  iW- 
eware  A  R.  Canal  Go.  24  N.  J.  £q.  455;  Re 
Empire  Aaaur.  Corp.  L.  R.  4  Eq.  341;  Clinch 
V.  Financial  Corp.  h.  R.  4  Cb.  117;  Frothing- 
ham  V.  Barney,  o  Hun,  366;  (Jregory  v.  Patch' 
tti,  33  Beav.  695;  TuttU  T.  Michigan  Air  Line 


DMB,  conducted  after  bis  partner's  decease.  Wil- 
son V.  Simpson.  15  N.  V.  Week.  Dlsr.  171. 

Whrre,  after  the  dissolution  of  r  partnership, 
and  DuUcc  thereof  publication  and  mallinfr  to 
persons  vlth  whom  the  late  firm  had  dealings,  the 
business  Is  carried  on  by  one  of  the  former  part> 
Hers,  with  the  consent  of  the  others.  In  the  Arm 
nanie,  the  retiring  partnen  will  be  lioble  on 
DOtes  Indorsed  by  such  partner  In  the  firm  name, 
and  discounted  In  the  usual  courae  or.buslncsB.  at 
his  rc'iucst,  by  one  with  whom  the  late  firm  bad 
dealinKa.  and  who  bad  no  notice  or  knowledge  of 
tbe  dissolution.  National  Shoe  &  Leather  Bauk  v. 
Herz,  80  N.  Y.  639, 1ft  N.  Y.  Week.  Dig.  ai. 

One  partner  cannot  terminate  the  partnership  at 
will  by  notice  or  by  suit,  but  can  terminate  It  only 
for  some  one  of  the  recognized  causes  sufflclcnt  tn 
law  to  authorize  courts  to  wind  up  partnerships. 
Hubbel  V.  Buhler,  48  Hun,  8S;  Bcno  v.  Walsh,  2 
Bdw.  Cb.  Goodman  t.  Wbltcomb.  1  Jac.  ft  W. 
68V:  McElvey  v.  Lnwta.  76  N.  Y.  373:  Skinner  v. 
Tlaker,  34  llarb.  383;  Peacock  t.  Peacock,  ta  Ve^. 
Jr.  49;  Featheistonhaugb  v.  Feowick,  17  Ves.  Jr. 
98;  V.  Ford,  2  Paige,  810;  Harten  v.  Vu 

6c,baick,  4Pait(e,470. 

jkf  ter  dissolution  one  of  the  partners  may  due  the 
ottier  fur  his  share  of  moneys  collected  by  tbe  lat- 
ter since  dtesolutiun,  and  need  not  brloK  any  action 
for  an  accountlug.  00817  v.  Nichols.  8  Boiw.  450; 
Howard  V.  France,  48  N,  Y.  8S8;  Crater  t.  BInlnircr, 
4SN.  Y.  645;  Cfaaplnv.  Dobson,  78  N.  Y.74;  Brlgg  v. 
Hilton. »  N.  Y.  617:  Fenmson  v.  Baku-.  5  H.  Y.  8. 

The  rMiewal  of  a  lease  Obtained  after  dissolution 
of  a  partnership  does  not  cbange  tbe  rule  that  one 
partner  cannot  take  a  new  lease  in  renewal  of  an 
existing  oneof  tlie  firm,  in  his  own  name,  or  for  his 
own  baMflt.  without  being  liable  to  account  for  it 


R,  Co.  35  Micb.  249;  XotDrey  y.  Indianapolis 
A  C.  R.  Go.  4  Biss.  78. 

No  amendment  to  articles  of  associalioD  ef- 
fectini;  a  fundamental  change  in  tbe  entetprise 
or  business  is  witbin  tbe  power  of  tbe  parties  or 
of  tbe  Legislature  to  autborize  as  against  a  noD- 
assenting  stockholder,  altbough  ue  majority 
may  accept. 

Joy  V.  Jackaon  &  M.  Flank  Road  Go.  11  Mich. 
171;  Detroit  v.  Detroit  A  H.  mank  Road  Co. 
43  Micb.  140:  Black,  Const.  Probibition,;46, 
note,  54.  note. 

Corporations  like  this  are  in  truth  little  more 
than  private  partnerships. 

Foaa  V.  Barbottle,  2  Hare,  491. 

Tbe  directors  become  trustees  at  tbe  ex{dn* 
tion  of  the  charter. 

Blita  V.  Mattetoa.  45  N.  Y.  22;  Bvtta  v. 
Wood,  87  N.  T.  317;  77u>mton  v.  Martjinal  F. 
R.  Co.  198  Mass.  34;  Foater  v.  Eaaex  Bank,  \t 
Mnss.  245;  Stmmona  v.  Hanover,  23  Pick.  194; 
Greaae  v.  Babcoek,  23  Pick.  834;  Mumma 
V.  Potomae  CS>:  83  n.  S.  8  Pet.  281  (8:943); 
Qreenvsood  v.  Tnitm  Fr^hi  R.  Co.  105  U.  S. 
18  (26:961):  *;i7ia  First  Nat.  Bank  v.  Colby,  88 
U.  S.  21  Wall.  609,  615  (22:687,  689). 

Civilly  dead,  the  property  of  an  Insolvent 
corporation  is  administered  as  a  trust  fund. 

Mellen  r.  Moline  MalteaAU  Iron  Worka,  131 
U.  S.  852  (33:178);  Lum  v.  SoberUon,  78  U.  S. 
6  Wall.  277ll8Vr48). 

And  it  was  their  duty  to  convert  assets  Into 
money,  pay.debts,  and  distribute  the  net  pro- 
ceeds. 

Mann  v.  Butler,  2  Barb.  Cb.  862;  matchford 
V.  Boat,  54  Barb.  42;  Hartford  AN.  H.  R. 
Oo.  V.  Onmett,  5  Hill,  883,  386;  Simpmm  v. 


to  the  partnenhlp.  Johnson  Lougtaery.  6  Cent 
Rep.  116  Pa.  129;  Spless  v.  Boeswogg.  16  Jones 
AS.  13S.  aHUMN.Y.Aftl. 

Upon  the  dissolution  of  a  Orm  by  tbe  death  or 
bankruptcy  of  one  of  lt«  members,  it  is  the  duly  of 
the  surviving  or  solvent  members'  to  take  poises- 
slon  of  the  firm  assets  and  perform  Its  oontracts, 
extinguish  its  liabilities  and  close  up  its  bualneaa.  In 
the  mttnner  most  advantageous  to  the  int<.-resu  of 
all  the  parties  oonoeroed:  It  is  the  right  of  the  rep- 
resentatives of  a  deceased  or  bankrupt  partner  to 
share  In  the  profits  of  all  business  unfinished  at  the 
dISBolutlon,  but  completed  afterward,  and  a  valu- 
ation of  such  business  08  of  the  time  of  the  dissolu- 
tion will  not  bo  required  unless  peculiar  circum- 
stances, exempting  the  particular  case  in  equity 
from  the  operation  of  tbe  general  rulct<,  exist, 
Wedderburn  v.  Wodderburn,  22  Beov.  84;  Slm[>son 
V.  Chapman.  4  DeG.  H.  *  0. 154;  Case  v.  AbeeL  1 
Paige,  398;  Murray  v.  Humford,  6  Cow.  441:  Ho* 
Olenn  v.  Kennard,  It.  R.  9  Cb.  App.  KM;  Oollender  v. 
Pbelan.  79  N-  Y.  8T8;  King  v.  Leigbtnn,  100  N.  Y. 
886. 

A  partnership  formed  by  persons  Interested  In  a 
railway  company,  for  tbe  single  purpose  of  pur- 
chasing stock  In  another  rail  way  company  with  the 
design  of  securing  Its  control  for  the  benefit  of 
tbelr  oorporatlon,— iTeld.  to  be  terminated  by  the 
sale  of  a  portion  of  tbe  stock  purchased,  and  a  dis- 
tribution of  the  balance  among  the  oopartners.  so 
that  such  copartners  were  not  entitled  to  partlcl. 
pate  In  the  profits  of  a  subsequent  transaction  per- 
sonally entered  into  by  the  active  managing  mem- 
ber  of  the  firm.  Kennedy  v.  Porter,  XOBK.Y.G0S. 

Where  the  surviving  partner  continues  to  use  tbs 
capital  of  his  dcccjBod  partner  in  the  business  he 
may  be  charged  with  the  proportionate  shore  of 
tlie  profits  during  tbe  time  it  Isso  used  Instead  qC 
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Watmintter  Palace  Botel  Co.  8  H.  L.  Caa.  712; 
Lyde  v.  Ea»tern  Bern/at  R.  Co.  36  Beav.  19; 
Erie  R.  Co.  v.  Vanderbilt,  5  Hun,  124;  McCray 
V.  Junction  R.  Co.  8  Ind.  858;  State.  Broan,  v. 
Bailey,  16  lod.  46;  Kerr,  InjuDctioos,  558; 
Campbell's  Gate.  L.  R.  9  Cb.  1;  2  Perry,  Trusts, 
2d  ed.        768,  769;  Ringgold  v.  Ringgold, 

I  Harr.  &  O.  11,  25;  Ruenell  T.  Ruuell,  86 
N.  y.  581;  /«M  V.  Datenport,  3  HIU.  378;  Taylor 
V.  EarU,  8  Hun,  1;  Bavi^  Appeal,  14  Fa. 
871. 

It  makes  DO  difference  that  the  trustees  act 
Id  perfect  good  faitb.  and  actually  for  the  in- 
terest of  all  the  stock Ijolilers. 

Oanhicr  v.  Ogden.  2:^  N.  Y.  327;  Swoyer't 
Apjwal,  5  Pa.  377;  Uurst  v.  Fisher,  1  Harr.  & 
G,  f8;  Frothingham  v.  Barney,  6  Hun,  366. 

If  the  majority  sell  to  themselves  they  must 
account  for  the  fair  viilue;  tbey  cannot  bind  the 
minority  by  flxiDg  tbeir  own  price  upon  tlie 
assets. 

Ernn  v.  Oregon  R.  tfe  Kav.  Co.  20 Fed.  Rep. 
577;  lireirer  v.  Boston  Theatre,  104  Mass.  S7»- 
395;  lioilgkinaon  v.  National  Live  Stock  Int. 
Co.  26  Iknv.  473;  Atwool  v,  Merryieeath^,  L. 
R.  5  Eq.  4C4,  note;  Gregory  v,  Patehett,  83 
Beav.  r.&j;  Warden  v.  Union  P.  R.  Co.  108  U. 
6.  651  (26:509j;  People  t.  Township  of  Overyssel, 

II  Micb.  222;  Flint  d  P.  M.  R.  Co.  v.  Bewey, 
14  Micb.  477,  48G;  German  Antenean  Seminary 
V.  Kiefer  43  Micb.  105;  Great  Luxembourg  R. 
Co.  V.  Magnay.  25  Beav.  586.  23  Beav.  646; 
York  d-  y.  M.  R.  Co.  v.  Hudson,  16  Beav.  505; 
Atty  Gen.  v.  Wilson,  1  Craig  &  Pb.  1;  Benson 
V,  lleathorn,  1  Younge  ft  G.  Cb.  836;  Aberdeen 
R.  Co.  V.  BlaikK,  1  Macq.  461;  Imperiai  M.  C. 
Asm.  v.  Coleman,  L.  R.  6  H.  L.  189;  ReMadrid 


irith  lut^^ri'Bt.  Bootbv.  Parks,! Holloy, 465; BrowD  | 
V.  be  Tustct,  Jacob,  284,  us  exKlolncd  In  1  Kuss.  | 
laC;  Simtnoim  V.  Leonard,  S  Hare,  S81;  Wedderbum  ; 
V.  Wedderbiirn.  22  Ik^v.  84,  2  Keen,  723.  4  Myl.  ft 
Cr.  41,  2  Bc&v.        17  Beav.  US,  18  Beav.  466:  Featb- 
erstotibaiigb  v.  Penwick.  17  Vea.  Jr.  298;  WHrIng  v. 
Cram.  1  Pars.  Sel.  Eq.  Caa.  516, 522:  McEniKbt  v. 
Walfh,  2a  N.  J.  Eq.  137;  Long  v.  Majeetre,  1  Johns. 
<;h.  aiTj;  Washburn  v.  Goodman,  17  Pick.  51B;  Ogden 
V.  Asifir.  *  Sandf.  311;  Barfleld  v.  Loughborough, 
L.  K.  8  (;h.  App.  1;  Marjirum  v.  Saimderford,  1 
Bumllly,  Notes  ot  Cases,  JIO,  and  note.  p.  114;  Case 
V.  AbcHO,  I  Paige,  SeO.  396, 887;  Chambers  T.  Howell, 
11  Beav.  6:  ParsotiE,  Purta,  *i43. 

And  so  of  the  rents  and  proflta  of  real  estate 
owned  by  the  partnerahip.  Smith  v.  Walker,  88 
Cal.  385. 

But  a  proper  allowanoe  should  be  made  for  the 
■DanafrcmentaDdcareofthe  business:  and  auchal- 
lowanoes  are  in  some  caaea  very  liberally  made. 
ErowD  v.  De  l^aatet,  Jacob,  284.  S97,  as  explained,  4 
Ruas.  US;  Cook  v.  Colllngrldge,  Jacob,  628—24:  War- 
ing V.  Cram.  I  Pars.  Sel.  Bq.  Caa.  Wk  Fealberston- 
baugb  V.  Turner.  St  Beav.  882. 

Although  If  there  be  fraud  or  other  Improper 
practices  hy  the  survivor,  such  aJlowaocea  may  be 
refused.  1  RomlUy,  Notes  of  Cues,  115:  Burden  v. 
Burden.  1  Tcs.  ft  B.  170;  Btocken  v.  Dawson,  17  K 
J.  M.  S.  Ch.  £82,  afflrmlDg  6  Beav.  371. 

And  If  tbo  survivor  Is  charged  with  protlla  he  Is 
entitled  to  deduot  for  bad  debts.  WMshbum  v. 
ODodman,  17  Pick.  SIB. 

And  so  for  the  amount  properly  paid  a  clerk  or 
proper  afwtatant,  by  a  share  of  the  proflta,  Hall's 
Appeal,  40  Fa.  40B. 

But  there  ts  do  ahaolutc  rule  that  the  survive 
shall  ba  charged  with  profits.  The  principle  of  dL 
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Bank,  L,  R  2  Eq.  216;  Koehter  t.  Btaek  Sim- 
Falls  Iron  Co.  67  U.  8.  3  Black,  715  (17:839); 
Jamet  v.  MilieaukM  dJtt.RGo.  73  V.  S.  6  WalL 
'i52(lS:8S6):I>runf  t.  MUwtukee  it  S.  B.  Co.  74 
U.  S.  7  WalL  299(10:40);  CSimberlatidCoalAl. 
Co.  T.  Sherman,  80  Barb.  553;  Abbot  v.  Ameri- 
can H.  Rubber  Co.  88  Barb.  586;  Simons  t. 
Vulean  Oil  &  M.  Co.  61  Pa.  302;  EimmtU  v. 
Oeeting,  2  Qrant,  Cas.  125;  Athhursft  Appeal, 
60  Pa.  290;  1  Redfleld,  Rnilw.  5tb  ed.  605-613; 
Robinson  r.  Smith,  8  Paige,  3!^:  Colguitt  v. 
Howard,  11  Ga.  566;  t.  New  England 

ScrevB  Co.  in.!.  813;  Fort  v.  Rut»ai,  36  Ind. 
60;  NeuAy  v.  Oregtm  C.  R.  Co.  1  Sawv.  63; 
Michoud  T,  Girod,  46  U.  8.  4  How.  5<»  (11: 
1076);  Concord  R.  Co.  v.  Clough,  49  N.  H.  357; 
Heath  v.  Erie  R.  Co.  8  Blatcbf.  847;  Wright  v. 
Oronlle  Gold,  8.  A  C.  Min.  Co.  40  Cal.  20; 
European  AN.  A.B.  Co.  t.  Poor,  59  Me.  377; 
Paiae  t.  Lake  Erie  d  L.R.  Co.  81  Ind.  288; 
Ooodin  V.  Cincinnati  d  W.  W.  Canal  Co.  18 
Ohio  St.  169;  Story.  Eq.  gS  1258,  1257,  1265; 
Oilman  C.  d  8.  R.  Co.  v.  KeUy,  Tl  LI.  42«- 
435,  and  cases  cited;  Butler  v.  Watkins,  80  U. 
S.  18  Wall.  456  (30:629);  Oreen's  Brice,  Ultrft 
Vires,  cbap.  VU. 

The  acta  of  the  board  in  the  expenditure  of 
the  money  in  carrying  on  business  after  the  ex- 
piration of  the  charter,  April  4,  1883,  wera 
beyond  their  powers,  and  they  are  respoDsIUe 
for  all  loBses  and  expeadllurea  In  uiat  b» 
half. 

Grm  T.  National  S.  8.  Co.  116  IT.  8. 116  (29: 
809);  Hill.  Trustees.  Am.  notes,  580;  Tbomp> 
son,  Liability  of  Offlcera  of  Coiporations,  876; 
Field,  Corporations,  §  178;  Paruh  v.  Wheeler, 
33  N.  Y.  508 ;  Angell  &  A.  Corpo^ation^ 


I  vision  may  be  affected  by  considerations  of  the 
;  source  of  the  profits,  the  nature  of  the  business  and 
;  all  oircumstanoes  of  each  particular  case.  Wlllett 
V.  Blanford,  1  Hare.  2!S3,  265— e»:  Wedderbuni  v. 
Wedderbum,2SBeaT.M;  1  RomUly,  Noteaof  Caae^ 
U6-1I8;  Simpson  v.  Chapman,  4  De  O.  H.  ft  0. 154. 

Where  the  goodwill  t>elongs  to  the  survivor,  ba 
will  not  be  charged  with  profits  resulting  from  that. 
Wedderbum  v.  Wedderbum,  Boar.  St:  UoMmi 
V.  HcMakIn,  1  Pan.  8eL  Bii.  Oaa.  KO;  Panoni, 
Partn.Sded.  •444. 

Where  two  out  of  three  partnera  diasolve  tha 
partnership  and  form  a  new  oopartnecsbtp.  th* 
third,  tf  Insolvent  and  Indebted  to  the  firm,  oaniiM 
claim  a  abare  of  the  profits  o(  the  new  fltm.  Hyda 
V.  Easter.  4  Hd.  Ch.  80. 

Instead  of  profits,  the  survivor  may  be  obarged 
with  tntereetat  the  l^al  rate.  Washburn  t. Good* 
man.  17  Pick.  &ll>;  1  RomUly,  Notes  of  Cases,  llTj 
HcKnlght  V.  Walsh,  28  N.  J.  Bq.  137.| 

The  right  to  profits  may  be  lost  by  laohea  of  iba 
repreNDtativea  of  the  deceased.  Clements  t.  Hall, 
2  De  O.  ft  J.  11%  1  BomlUy,  Notes  of  Cases,  IIT; 
BaUth  V.  Drake,  SSN.  J.  Bq.  SOS. 

Aa  to  application  of  pertoersblp  assets  to  drtita 
and  rights  ot  Individual  and  paitnerahip  oradltoit 
therein,  see  note  to  Untted  Statea  t.  Haok,  Bk.  8l 
HI, 

Aa  to  when  partner  la  liable  on  contracts  m  firm 
name,  after  dissolution,  and  what  aoUoeof  diaaolo. 
tton  la  neoeasary  toavoldllabUtty.aee  MUto  Lov^ 
Joy  V.  Spafford,  Bk.  a,  p.  BU. 

Aa  to  effect  of  admissions  of  partner  after  dlno> 
lution  on  bia  oopartneca,  see  noCs  to  lliocnpsoo  t. 
Bowman.  Bk.  18,  p.  7S6. 

As  to  rights  and  powen  of  surviving  partoea, 
mm  note  to  Hooi*  T.  Hunttoftoa,  Bk.  H,  p.  641 
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€299;  Green's  Brice,  Ultra  TlreB,  897  €t  teq.; 
Perry,  Trusts,  §  184. 

Mr.  Thomaa  H.  Talbot,  for  PewaUc  lOa- 

log  Company  ei  at.: 

A  compulsory  sale  of  the  corporate  property 
of  the  expiring  defendant  corporation  cannot 
be  ordered  by  the  court  as  an  absolute  right. 

Bparluiwk  v.  Union  P.  Jj.  Cb.  M  Pa.  401. 

The  court  la  not  bound  to  decree  a  dlsaolu- 
tlcoi,  eren  when  amajoritTof  the  directors  and 
stockholders  request  it  to  be  done. 

Be  A'iatjara  in*.  Co.  1  Paige,  258. 

To  entitle  a  Btockholder  to  maintain  a  auh  of 
this  nature,  he  must  act  for  the  benefit  of  the 
company. 

Irrin  v.  Sutguehanna  TSirnp.  Co.  8  Penr.  ft 
"W.  471;  Filder  v,  London.  B.  A  S.  O.  R.  Oo.  1 
Hem.  &  M.  18fij  Waier^nt  v.  MerehanU 
Union  Exprem  Go.  50  Barb.  168;  Belmont  v. 
JSrie  R.  Co.  52  Barb.  663. 

The  suit  must  be  a  bona  fide  one,  faithfully, 
Irutiifully,  sincerely  directed  to  the  benefit  and 
the  iuterests  of  stockholders  as  stockholders. 

Forest  v.  Manchester,  8.  SL.  &  Oo.A  DeG. 
F.  4  J.  126,  130;  J^ooki  t.  South  Weatem  R. 
Co.  1  Smale  &  Q.  142, 167;  Bobmm  t.  Doddi,  h. 
R.  8  Eq.  801. 

The  majority  who  would  go  forward  are  re- 
quired to  secure  to  the  dissentients  the  payment 
of  the  value  of  their  portion  of  the  corporate 
property.  Upon  the  furnishing  of  such  bccu- 
riiy  the  majority  are  allowed  to  go  forward 
with  their  organization  or  enterprise. 

Lau'iian  v.  Lebanon  V.  B.  Go.  SO  Pa.  43; 
Btate.  Brown,  t.  Baileg,  16  Ind.  46  (51);  Be 
South  BamU8tat$quarrpOa.L.ILBtq.9B8. 

Mr,  Juttiee  Millar  delivered  the  opinion  of 
the  court: 

These  are  an  appeal  and  a  croea  appeal  from 
a  decree  of  the  Circuit  Court  of  the  United 
l»*J     States  for  the  Western  District  of  Michigan. 
On  March  Slst,  1884,  there  was  filed  in  the  Cir- 
cuit Court  for  that  Bislrict  the  bill  of  com- 

glaint  of  Thomas  G.  Mason,  William  Han 
mith  and  Sullivan  Ballou,  who  describe  tbem- 
•elves  as  citizens  of  the  State  of  New  York, 
against  The  Fewablc  Mining  Company,  a  cor- 
poration existing  under  the  laws  of  the  State  of 
Michigan,  Johnson  Vivian,  a  citizen  of  the 
State  of  Michigan,  and  Henry  Billings.  Thomas 
H.  Perkins,  iJden  B.  Buttrlck  and  Daniel  U 
Demmon,  citizens  of  the  State  of  Massacfau- 
•ett^  and  The  Pewablc  Ooin)er  Company,  a  cor- 

eiration  created  under  the  uws  of  the  Stale  of 
ichlgan.  The  bill  professes  to  be  filed  In  be- 
half of  the  complainants  above  named,  and  of 
all  the  stockholders  hi  the-Pewabic  Mining 
Company  who  may  desire  to  join  herein  and 
take  the  benefit  of  the  proceedings  of  the  court. 
The  bill  la  too  long  to  copy  in  fiDl  in  this  opin- 
ion. The  substance  of  It  u,  that  the  complaln- 
anti  were  members  of  the  Pewablc  Bunlng 
Company,  a  corporation  or^nized  under  the 
laws  of  Michigan  on  the  4th  day  of  April,  1868, 
with  a  capital  stock  of  twenty  thousand  shares 
of  $25  each,  afterwards  increased  to  for^ 
thonaand,  which  was  Invested  in  a  copper  mine 
near  Houghton,  Michigan.  The  complainants 
allege  themselves  to  be,  at  the  time  of  the  filing 
of  the  bill,  the  owners  of  2,650  sharw  of  the 
fltock  of  the  Company,  They  allege  that  the 
charter  of  the  Oanpu^aztura  on  4tb, 
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1883,  but  that  nevertheless  the  directors  who 
were  elected  In  March  of  that  year,  disregard- 
ing this  fact,  continued  the  ordinary  business 
of^the  corporation,  and  among  other  things 
made  an  assessment  of  $88,000  on  the  capital 
stock,  which  was  paid.  They  further  allege 
that  at  the  annual  meeting  of  the  stockholders 
op  the  96th  of  March.  1884,  for  the  election  of 
directors  and  for  other  purposes,  the  following 
resolutions  were  adopted,  aj^nst  the  vote  and 
the  protests  of  the  compldnants: 

"Betolved,  That  the  board  of  directora  be 
authorized  to  sell  and  dispose  of  the  property 
of  the  Company  for  a  sum  not  less  than  $0O»> 
000;  that  the  president  and  secretary  be  au< 
iborlzed  to  execute  all  conveyances  necessary 
to  carry  out  the  contract  for  the  sale  of  the 
property  of  this  Company  made  by  the  board 
of  directors,  and  that  the  board  of  directors  be, 
and  hereby  are,  authorized  to  close  up  the  busl-  rS2i 
ness  of  the  Company,  i*»*J 

"Beoolved,  That  it  Is  the  sense  of  this  meet* 
ing  of  stockholders  that  the  property  shall  be 
sold  to  a  new  corporation,  organized  under  the 
laws  of  Michigan,  on  the  basis  of  forty  thou- 
sand sharas,  and  that  the  stock  of  such  new  cor- 
poration ahall  be  iasued  to  and  received  by  the 
stockholders  of  this  Company  In  payment  for 
the  same,  stockholders  to  have  the  right  to  re- 
ceive equal  number  of  shares  in  new  company, 
if  they  so  elect,  on  surreuderine  certificates  of 
this  Compenv,  within  thirty  dkys  after  April 
13,  1884,  and  in  case  a  stockholder  does  not 
take  stock  of  the  new  corporation  he  is  to  re* 
ceive  his  pro  rata  share  in  money." 

The  vote  In  favor  of  the  adoption  of  these 
resolutions  was  37,919  shares  agttinst  6,754 
shares  in  the  negative.  On  the  same  dar  a  cer- 
tificate of  incorporation  under  the  laws  of  Mich- 
igan was  executed,  forming  the  Pewabic  Cop- 
per Company,  and  filed  two  days  afterwards. 
Its  capital  stock  was  also  fort  v  thousand  shares 
at  $35  each,  which  was  taken  up  by  the  de- 
fendant corporators,  who,  with  two  others,  were 
named  as  the  first  directors,  being  the  same 
personswho  controlled  the  old  Company.  The 
third  article  of  this  association  declared  that  no 
cash  Is  actually  paid  on  the  capital  stock.  The 
cash  value  of  real  and  personal  property  con- 
veyed to  the  company  contemporaneously  with 
Its  organization  is  the  sum  of  $50,000. 

The  Constltutk)n  of  the  State  of  Michigan 
declares,  article  14,  section  10,  that  no  corpora- 
tion, except  for  municipal  purposes  or  for  the 
construction  of  railroads,  plank-roads  and 
canals,  shall  be  created  for  a  longer  time  than 
thirty  yeata.  A  Statute  of  Michigan  (1  How- 
ell's Statutes,  section  4867)  enacts  that  all  cor- 
porations whose  charters  shall  expire  by  their 
limitatlou,  or  shall  be  annulled  by  forfeiture  or 
otherwise,  shall  nevertheless  continue  to  be 
bodiea  corporate  for  the  term  of  three  yean 
after  the  time  they  would  have  been  so  dis- 
solved, for  the  purpose  of  prosecuting  and  de- 
fending suits  by  or  against  them,  and  of  ena- 
bling tnem  gradually  to  settle  and  close  their 
concerns,  dispoee  of  and  convey  thoir  property, 
and  divide  their  capital  stock,  but  not  for  the 
purpose  of  continubg  the  balnesi  for  which 
such  corporations  have  been  or  may  be  cetab- 
liflbed. 

The  bill  prayed  for  an  Injunction  aad  re> 
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straining  order  forbiildiDg  the  defeodaDts  from 
caiTjfQg  out  the  purpose  of  transferriDg  the 
property  of  the  Pewabic  Mining  Company  to 
the  Dew  corporation.  It  also  prayed  for  the 
appoiDtmeDt  of  a  receiver  to  take  charge  of  the 
effects  of  the  Pewabic  Mining  Company,  that 
they  might  be  sold,  the  debts  of  the  Company 
p^,  and  the  remainder  of  the  proceeds  dU- 
tributed  amonit  the  stockholders. 

The  defendants  answered  the  bill,  admitting 
salMtantially  its  principal  allegstioos,  stating 
as  an  excuse  for  continuing  the  operations  ot 
the  Company  beyond  the  period  of  its  thirty 
veftn'  existence  that  they  were  not  aware  of 
the  Ume  when  that  thirty  years  expired.  They 
assert  that,  in  all  tbey  had  done  since,  they  hfu 
acted  honestly  and  fairly,  and  had  the 
assent  of  the  majority  of  the  stockholders; 
that  the  arrangement  under  which  they 
proposed  lb  tranafer  the  property  of  the  Pe- 
wabic Mining  Company  to  the  new  corpora- 
tion was  one  which  met  with  the  approval  of 
the  majority  of  the  stockholders,  and  a  still 
greater  preponderance  of  the  stock  in  the  cor- 
poration. They  allege  that  tbey  offered  to  pay 
the  dissenting  stockholders  for  their  stock  at 
the  rale  of  |50,000  for  the  value  of  the  whole 
stt>ck,  which  was  the  sum  at  which  it  was  to 
be  sold  to  Uie  new  company,  or  to  permit  them 
to  exchange  it  for  stock  in  the  new  company, 
share  for  share,  and  tbey  insist  that  this  was 
just  and  fair,  and  what  tbey  had  a  right  to  do, 
and  that  they  should  still  be  permitted  to  carry 
out  this  plan.  Tbeysay  tbattbecomplainaats, 
in  refusing  to  accede  to  the  new  arraogemeot, 
are  acting  in  the  Interest  of  rival  copper  min- 
ing companies,  whose  mines  adjoin  that  of  the 
Pewabic  Company,  and  that  their  object  is  to 
force  a  sale  at  public  auction,  when  those  com- 
panies, whose  shareholders  are  wealthy,  will 
have  an  unfair  advantage  in  purchasing  the 
property  below  its  real  value.  Tbey  repeat 
their  offer  to  pay  the  defendants  for  the  pro 
rata  value  of  their  stock,  estimating  the  whole 
at  $50,000,  or  to  exchange  it  for  stock  in  the 
new  company.   Replicaw>D  was  filed. 

The  court  refused  the  appointment  of  a  re- 
ceiver, but  did  issue  a  restralolng  order  against 
the  defendants  to  prevent  the  consummation  of 
the  sale  to  the  Pewabic  Copper  Company.  A 
apedal  master  was  appointed,  with  all  the  pow- 
ers usoally  possessed  by  a  master  In  chancery, 
to  whom  the  case  was  referred,  with  directions 
to  aacertaln  what  assets  and  property,  real  and 
personal,  were  owned  by  the  defendant,  the 
Pewabic  Mining  Company,  on  the  26th  day  of 
March,  A„  D.  1884,  and  also  what  assets  and 
property,  real  and  peraonal,  said  Company 
owned  at  the  timeot  tliag  the  bill  of  complaint 
in  this  case,  on  the  81st  day  of  March,  1884; 
■nd  alio  to  ascertain  the  fair  cash  value  of  such 
•aaets  and  property  at  the  several  dates  afore- 
s^,  dlstinKuisblne  the  value  of  the  severat 
parcels  and  kinds  of  said  property,  and  for  that 
purpose  to  take  testimony  and  make  report 
thereon. 

The  report  of  the  master  shows  the  value  of 
the  property  belonging  to  the  Pewabic  Com- 
pany to  be  much  greater  than  |50,000,  and  tbe 
defendants  concede  it  to  be  worth  |75,000, 
which  tbey  profess  a  willingness  to  pay.  The 
maBttt  to(A  many  d^Kiaitfons  as  to  tne  value 
of  this  property  on  the  part  of  plahitlffs  and 
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defendants,  and  be  saya:  "Between  the  ex- 
tremes of  the  testimony  I  find  it  very  difficult 
to  say  what  these  several  parcels  of  property 
are  worth,  but  for  the  purposes  of  this  refer- 
ence I  find  the  value  of  the  several  classes  as 
follows: 

"Stamp  mill  plant.  Including  pumps  and 

buUdlDoe  $40,000  00 

Mining  equipment,  not  IncludlDg  dwell- 

Inn   as,00O  00 

eBdwdUngB  _   30,000  00 

Wood  and  timber   87,898  W 

HinlDff  supplies   30.000  (JO 

Caabonband   9,197  33 

Copper  on  hand   43,757  OS 

Water  front,  stamp  uMll  site   2.000  00 

Rem!  estate  and  mlnlnc  rights   SGO.onO  00 

nine  buildings  and  shops   80.000  00 

BlUi  leoGlvabte   1,U6S  91 

"Total  '%m.iltW 

Upon  final  bearing,  tbe  circuit  court  decreed  [55] 
that  tbe  equityof  the  case  is  with  the  complain* 
ants,  and  "that  tbe  affairs  of  the  Pewabic  Min- 
ing Company  be  and  are  hereby  decreed  to  bs 
wound  up."  It  tben  directs  that  "all  the  a» 
seta  and  proper^  of  the  Pewabic  Mining  Com- 
pany be  sold.at  public  vendue  for  cash' to  tbe 
highest  bidder:  Provided,  That  if  at  such  sals 
the  bid  for  tbe  aggregate  of  tbe  property  and 
assets  should  not  be  in  excess  of  foO.OOO,  above 
the  amount  of  the  debts  of  the  Company  exist 
ing  at  ibe  time  of  tlie  sale,  then  the  arrange- 
ment for  the  sale  of  such  property,  madeot  the 
stockholders'  meeting  in  Boston  on  the  Sdth 
day  of  March,  1884.  as  set  np  in  defendanti^ 
answer,  shall  be  ranried  out  under  the  direction 
of  the  special  master,  hereinafter  designated, 
and  as  provided  by  the  resolutiiHi  adopted  by 
the  stockholders  at  said  meeting,"  etc.  It  was 
further  ordered  that  "the  cause  be  referred  to 
Peter  White,  as  special  master,  for  the  follow^ 
ing  purposes,  and  with  tbe  following  powers, 
to  wit:  That  said  master  proceed  to  ascertain 
the  assets  and  t^ropertyand  the  amount  of  debis 
of  said  Pewabic  Mining  Company,  and  to  this 
end  he  may  consider  tbe  evidence  already  taken 
in  the  cause,  and  may  further,  upon  notice  to 
the  solicitors  of  the  different  parties,  set  days  for 
hearing  evidence,  and  either  party  may  pro- 
duce witnesses  as  in  the  ordinary  course  of  s 
master's  proceedings,  and  that  he  report  to  this 
court  tbe  proceedings  and  findings  tbeieon,  and 
that  after  ascertaining  the  assets  and  debts  of 
aaid  Company,  and  makini;  report  thereof  to 
this  court,  said  master  shall  proceed  to  the  sale 
of  said  property  at  public  vendue  to  tbe  high- 
est bidder  in  one  body,  after  giving  the  notice 
required  by  law,  and  that  be  make  report  there- 
of. And  ft  Is  further  decreed  that  it  the  high- 
est bid  for  SQch  property  at  such  sale  shall 
amotmt  to  more  than  $50,000  over  and  above 
the  Indebtedness  of  said  PewaUc  Mining  Com* 
pany,  then  that  the  arrangemeot  for  the  sale  ot 
said  property,  made  at  said  meetine  of  the  stock- 
holders at  Boston,  must  be  set  asine  and  held  to 
be  null  and  void,  and  the  Pewabic  Mining  Com- 
ittoy  be  enjoined  perpetually  from  selling  to  the 
PewabIcCopperCompBny,uid  that  Company  Is 
enjoined  from  receiving  Its  transfer  of  the  pro|K 
erty."  It  is  then  decreed  "that  the  defendants  [■*] 
Vivian,  Billings,  Perkins,  Buttrick  and  Den> 
mon.  directors  of  said  Pewabic  Company,  are 
not  liable  to  pay  to  complainants  and  other 
stockholders  any  money  received  by  them  since 
the  expiration  of  the  charter  of  said  Pewabio 
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MioiDg  CompaDV,  April  4,  1888,  and  that  an 
MCOQDtiog  by  Bald  defeodant  directors  is  here- 
by denied  aa  to  Bucb  expenditure  made  by  tbem 
after  tbe  expiration  of  tbe  charter." 

The  cooinlainaDta  in  tbe  bill  prayed  an  ap- 
peal from  that  partof  tbe  decree  which  refused 
the  prayer  for  an  accountiDg  on  tbe  part  of  the 
directors  of  tbe  Pewabic  Company  of  their 
transactions  aince  the  date  of  tbe  expiration  of 
the  charter.  This  appeal  is  numbered  on  our 
docket  168.  The  defendants  all  appeal  from 
tbe  principal  decree^  wbicb  directs  a  saleof  tbe 
property  and  the  distribution  of  its  proceeds 
among  the  atockboldersor  the  Pewabic  Mining 
Compaoy  in  the  event  that  a  sum  is  bid  for  all 
of  said  pro|)erty  in  a  lump  which  exceeds  the 
amount  of  tbe  indebtedness  of  the  Pewabic 
Mining  Company  and  the  sum  of  tSO.OOO, 
wbieb  appeal  is  numbered  240. 

[58]  Witb  regard  to  tbe  main  question,  the  power 
of  the  directors  and  of  the  majorily  of  the  cor- 
poration to  sell  all  of  tbe  assets  aou  property  of 
the  Pewabic  Mining  Company  to  tbe  new  cor- 
poration under  tbe  existiog  circumstances  of 
Uiis  case,  we  concur  with  the  circuitcourt.  It 
la  earnestly  argued  that  the  majority  of  the 
atockbolders— ancb  a  relatively  large  majority 
in  interest — have  a  right  to  control  In  this  mat- 
ter, especially  as  tbe  corporation  exists  for  no 
other  purpose  but  that  of  winding  up  its  affairs, 
and  that,  therefore,  the  majority  should  control 
in  dclerminiug  what  is  for  tbe  interest  of  tbe 
whole,  and  as  to  the  best  manner  of  effecting 
this  object.  It  is  further  said  that  in  ttie  pres- 
ent case  the  dissent ine  stockholders  are  not  com- 
pelled to  enter  into  a  new  corporation  witb  a 
new  set  of  corporators,  but  have  tbeir  option, 
if  they  do  not  choose  to  do  thb,  to  receive  Ibe 
value  of  tbeir  stock  in  money. 

It  seems  to  us  that  there  are  two  insurmount- 
able objections  to  this  view  of  tbe  subject.  The 
first  of  these  is  that  tbe  estimate  of  the  value  of 
tbe  property  which  is  to  be  transferred  to  the 
new  cor|>omtioD  and  tbe  new  set  of  stockbold- 
ers  is  an  arbitrary  estimate  made  by  this  ma- 
jority, and  without  any  power  on  the  part  of 
tbe  dissenting  stockholders  to  take  part,  or  to 
exercise  any  influence,  in  making  this  ealimate. 
They  are  therefore  reduced  to  the  proposition 
that  tbey  must  go  into  this  new  Company,  how- 
ever much  ibey  may  be  convinced  that  it  isnnt 
likely  to  be  succet^sful,  or  whatever  other  ob- 
jections they  may  have  to  becoming  members 
of  Ibat  corjwrntion,  or  they  must  receive  for 
the  properly  which  they  have  in  tbe  old  Com- 
pany a  sum  which  is  fixed  by  those  who  am 
buying  tbem  out.  Tbe  Injustice  of  tbis  needs 
no'commeut.  If  this  be  established  as  a  prin- 
ciple to  govern  tbe  winding  up  of  dissolving 
corporations,  it  places  any  unhappy  minority, 
as  rt.>gards  tbe  interest  which  tliey  have  in  such 
corporation,  under  tbe  absolute  control  of  a 
majority^  who  may  themselves,  as  in  this  case, 
constitute  tbe  new  company,  and  become  tbe 

[591  purchasers  of  all  the  assets  of  the  old  Company 
at  their  own  valuation. 

The  other  objection  is  that  there  is  no  supe- 
rior right  in  two  or  three  men  in  tbe  old  Com- 
pany,  who  may  hold  a  preponderance  of  the 
stock,  to  acquire  an  absolute  control  of  the 
whole  of  it,  in  tbe  way  which  may  be  to  their 
Interest,  or  which  tbey  nuiy  think  to  be  for  tlie 
Interest  ot  the  wbole.   So  fiw  as  any  legal 
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right  is  concerned,  tbe  minority  of  the  stock- 
holders has  as  much  authority  to  say  to  the 
majority  as  tbe  majority  has  to  say  to  them; 
"We  have  formed  a  new  Company  to  conduct 
tbe  business  of  tbis  old  corporation,  and  we  liava 
fixed  tbe  value  of  tbe  shares  of  Uie  old  corpora- 
tion. We  propose  to  take  the  whole  of  it  and 
pay  you  for  your  shares  at  that  valuation,  un- 
less you  come  into  the  new  corpornlion,  taking 
shares  in  it  in  payment  of  vour  shares  in  the  old 
one."  When  tbe  proposition  is  thus  presented. 
In  the  light  of  an  offer  made  by  a  very  small 
minority  to  avery  large  majority  who  object  to 
it,  tbe  mjustice  of  the  proposition  is  readily 
seen;  yet  we  know  of  no  reason  or  authority 
why  those  holding  a  majority  of  the  stock  can 
place  a  value  upon  it  at  which  a  dissenTing 
minority  must  sell  or  do  something  else  whicB 
they  think  is  against  tbeir  interest,  more  than  a 
minority  can  do. 

We  do  not  see  that  tbe  rights  of  tbe  pariiea 
in  regard  to  tbe  assets  of  this  corporation  differ 
from  those  of  a  partnership  on  its  dissolution, 
and  on  that  subject  Lindley  on  Fartoership 
says,  page  555,  original  edition: 

"In  the  absence  of  a  special  agreement  to  the 
contrary,  the  right  of  each  partner  on  a  dissolu- 
tion is  to  have  tbe  partnership  property  con- 
verted into  money  a  sale,  even  though  a  sale 
may  not  be  necessary  to  tbe  payment  of  debts. 
Tbiamodeof  asoertaiDinirthe  value  of  tbe  part- 
nership effects  is  adopted  by  courts,  unless 
some  other  course  can  be  followed  conNiMcnily 
witb  agreement  between  the  partners;  and  even 
where  tbe  partners  have  provided  that  tbeir 
shares  shall  be  ascertained  In  some  other  way, 
still  if  owing  to  any  circumstance  tbeir  agree- 
ment in  this  respect  cannot  be  carried  out.  or  if 
tbeir  agreement  does  not  extend  to  the  event 
which  has  in  fact  arisen,  realization  of  the 
property  by  a  sale  is  the  only  alternative  wbicb 
a  court  can  adopt" 

Tbe  authorities  cited  by  Lindley  for  this  fOO] 
proposition  amply  support  iu 

In  the  case  of  Craieshay  v,  Collini,  15  Ves. 
Jr.  218,  a  commission  of  bankruptcy  bad  been 
issued  against  Noble,  one  of  the  members  of  a 
partnersnip  engaged  in  tbe  basinesa  of  manu- 
facturing pum'ps  and  engines.  The  assignee 
of  Noble  filed  a  bill,  asking  for  a  division  of 
the  assets,  which  consisted  largely  of  patents, 
and  upon  a  very  full  argument  u^pon  the  subject. 
Lord  ¥,\AoTi  says:  "Another  mode  of  determi- 
nation of  a  partnership  is  not  by  efflux  of  time, 
but  W  tbe  death  of  one  partner."*'  The  question 
then  Is,  be  says,  "whether  tbe  surviving  part- 
ners, instead  of  settling  the  account  and  agreeing 
with  the  executor  as  to  the  terms  upon  which  hia 
beneficial  interest  in  the  stock  Is  still  to  be  coxk- 
tinned,  subject  still  to  tbe  probable  loss,  can  take 
tbe  whole  property,  do  what  they  please,  and 
compel  the  executor  to  lake  the  calculated 
value.  That  cannot  be  wftbont  coninet  for  It 
with  the  testator.  The  executor  has  a  rlgbt  to 
have  tbe  value  ascertained  in  the  way  which 
it  can  be  best  ascertained,  by  sale." 

In  17  Yes.  Jr.  398,  a  case  more  analogous  t( 
the  present  one  came  before  tbe  court  In  tbn 
case  {FeatherOoiiJiaugh  v.  Femiriek)  tbe  parties 
were  engaged  as  partners  In  ttie  busiDess  of 
manufacturing  pass,  and  after  dedding  om 
fA  tbe  qneetifHU  in  the  case,  to  wit.  that  tbfl 
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putDerBbh)  wu  dhsolved  or  should  be  db- 
■olTed  by  decree  of  the  court,  the  master  of  the 
nils.  Sir  William  Orunt,  proceeded  to  say: 
*"nie  next  consideration  b  vbetber  tbe  terms 
apoD  which  defendants  proposed  to  adiust  the 
partnership  concern  were  those  to  which  the 
plaiotiS  was  bound  to  accede.  The  proposi- 
tion was  that  a  value  should  be  atA  upon  the 
partnership  stock,  and  that  they  ahoold  take 
his  proportion  of  it  at  that  valuauon.  or  that  he 
should  take  away  his  share  of  the  property 
from  tbe  premises.  My  opinion  is  clearly  that 
these  are  not  terms  to  which  he  is  bound  to 
accede.  They  had  no  more  right  to  turn  him 
out  than  he  bad  to  turn  them  out,  upon  those 
terras.  Tbeir  rigbts  were  precisely  equal — to 
have  tbe  whole  concern  wound  up  by  a  sale, 
and  a  division  of  the  produce.  As  therefore 
tiiey  never  proposed  to  bim  any  terms  which 
he  was  bound  to  accept,  tbe  consequence  of 
continuing  tbe  trade  with  bis  stock  and  his 
risk  is.  they  come  under  Hability  for  whatever 
profit  may  be  produced  by  that  stock."  He 
then  refers  to  the  case  of  OraxoaJtay  v.  ChltinM, 
just  cited,  with  approval. 

Id  tbe  case  of  Side  v.  Sale.  4  Beav.  369, 
Joseph  Hale,  who  carried  on  tbe  trade  of  a 
brewer  in  partoersbip  with  Gleorge  Hale,  and 
two  other  persons,  died  leaving  a  will.  Tbe 
master  of  the  rolls,  in  discussing  tbe  relative 
rights  of  the  surviving  partners  and  the  ex- 
ecutor of  tbe  deceaaedr  says  in  regard  to  the 
executor: 

"He  is  not  oblieed  to  submitto  tbe  statement 
Vl  the  account  which  Is  made  by  the  coniinu- 
tng  parties, — clearly  not,  in  tbe  absence  of  all 
contract  to  that  effect,  which  is  admitted  to  be 
the  case  here.  He  has  a  right  to  say,  'I  must 
have  tbe  actual  value  of  my  partoership  assets 
determined,  and  though  it  may  be  very  incon- 
venient  for  you  to  have  the  value  obtained  in 
the  manner  prescribed  by  the  law,  yet  if  we 
cannot  otherwise  agree,  I  must  have  it  ascer- 
tained by  the  only  mode  by  which  it  can  be 
ascertained  accurately,  namely,  by  a  sale  for 
What  it  will  fetch  in  the  market.' 

The  next  case.  Wild  v.  Milne,  26  Beav.  604, 
was  a  case  bearing  a  closer  analogy  to  this, 
because  the  parties  were  engaged  in  the  mining 
business,  to  wit,  working  a  colliery.  In  coq- 
lequence  of  some  diugreements,  the  plaintiff 
gave  notice  to  dissolve  and  instituted  this  suit 
to  have  tbe  partoersbip  wound  up.  He  did 
not  allege  that  there  were  any  debts,  but  prayed 
that  tbe  partnership  property  might  be  sold 
and  applied  to  tbe  payment  of  tbe  debts,  and 
that  the  surplus  might  bb  divided.  This  was 
resisted  by  defendant  Milne  alone.  On  tbe 
hearing,  tbe  master  of  the  rolls,  Sir  John  Rom- 
Uly,  said:  "lam  clearly  of  opinion  that  this  is 
an  ordinary  case  of  partnership,  and  when  it  Is 
dissolved  or  terminated,  aovone  of  the  partners 
la  entitled  to  have  the  whole  assets  disposed  of. 
In  this  case  it  is  admitted  that  anyone  can  put 
an  end  to  the  partnership.  Tbe  result,  is  that 
that  which  forms  the  partnership  assets  must 
be  disposed  of  I6r  tbe  purpose  of  aettliuf  tbe 
account  between  the  partners.  I  consider  this 
established  hy  Orawahaj/  Mdvle,  1  Hwanst. 
618-626."  Andafter  pointing  out  tbe  difficulty 
In  the  mode  of  dividmg  tbe  property,  which 
consisted  portly  of  real  estate,  of  tbe  use  of  tbe 
MO 


shaft,  of  the  machlooy  and  engines,  etc.,  he 
said:  "The  court  Is  compelled  by  tbe  exigency 
and  circumstance  of  these  cases  to  direct  a 
sale." 

The  cases  of  Rowlands  v.  Eoan*  and  WiUiamt 
V.  Rowlands,  80  Beav.  802,  arose  out  of  another 
partnership  in  mining  bu^ess  very  much  like 
tbe  case  before  us.  Some  of  tiie  partnen  in- 
terested desired  that  tbe  mining  buaness  might 
be  carried  on  by  a  miner  and  receiver,  but  tbe 
plaintiff  objected  to  this.  One  of  tbe  partnen 
Dad  become  a  Itmatic,  and  his  business  was  in 
*be  bands  of  a  committee,  and  tbe  question 
was  whether  the  partoersbip  be  dissolved  and 
tbe  property  sold,  or  a  receiver  appointed  to.con- 
ductthe  operations  of  the  concern.  Tbe  mas- 
ter of  tbe  rolls  said:  "  I  do  not  think  the  point 
is  touched  by  tbe  decisions.  The  difficulty  It 
this:  "  The  court  cannot  compel  persons  to  be 
in  this  situation — either  to  carry  on  business 
with  the  committee  of  a  lunatic,  subject  to  all 
tbe  inconveniences  of  having  a  manager  ap- 
pointed by  the  court,  and  subject  to  appeal  to 
tbe  House  of  Lords.  No  one  would  bid  for  a 
share  in  amine  to  be  carried  on  by  a  committee 
of  a  lunatic,  nor  give  tbe  value  of  a  share  of  a 
lunatic  undersucn  circumslaoces.  I  think  tbe 
value  of  tbe  whole  must  be  ascert^ned  by  a 
sale  by  auction,  and  that  some  indifferent  per- 
son well  acquainted  with  these  matters  should 
be  directed  to  sell  the  propertv.  and  that  «U 
parties  should  have  liberty  to  bid." 

In  the  case  of  Burden  v.  Barkvt,  4  De  Q. 
F.  &  J.  43,  which  came  before  tbe  lords  Justices 
of  appeal  from  tbe  vice  chancellor's  court,  J^rd 
Juttiee  Turner,  delivering  the  opinion,  said: 
'*  The  next  inquiry  to  be  cooddeml  is  the  in* 
quiry  as  to  a  valration  of  the  stock  and  plant, 
which  is  objected  to  on  both  sides— hy  the  de- 
fendant, as  importing  that  the  stock  Is  to  be 
valued;  by  the  plaintiff,  as  importing  that  It 
might  be  valued  as  of  a  going  concern.  I 
tbiak  both  of  these  objections  were  well 
Krouoded.  There  was  no  agreement  between 
these  parties  for  stock  and  plant  being  taken 
by  either  party  on  the  termination  of  tbe  part- 
nership, and  in  the  absence  of  such  an  agree- 
ment a  partner  cannot,  as  I  conceive,  be  com- 
pelled to  take,  norcan  he  compel  bis  copartner  [CS] 
to  take,  tbe  stock  at  a  valuation.  Each  is  en- 
titled to  have  it  ascertained  by  a  sale,  and  as 
the  defendants  claim  to  have  the  slock  dealt 
with  as  the  stock  of  a  going  coocem,  I  do  not 
see  how  it  can  be  maintained,  for  the  plaintiff 
ia  certainiv  not  bound  to  continue  the  concern." 

These  English  authorities  would  seem  to  be 
conclusive  of  the  right  of  the  plaintiffs  in 
tbe  present  case  to  have  a  sale  of  the  property. 
The  same  doctrine  is  very  decisively  announced 
in  the  case  of  IHckinton  v.  Diekinxm,  39  Conn. 
600.  This  was  a  bill  in  r^atd  to  a  partnership, 
tbe  main  object  of  which  was  to  procure  tbe 
division  of  certain  proper^  which  tbe  plaintiff 
claimed  to  belong  to  the  partnership.  The 
court  said:  "The  plaintiff  has  no  equitable 
claim  to  a  decree  in  his  favor.  So  far  as  the 
bill  asks  for  a  division  of  tbe  property,  we  sup- 
pose this  object  could  only  be  effected  by  a  sale 
of  the  property  and  tbe  conversion  of  It  Into 
cash,  and  then  dividing  tbe  cash,  because  as 
between  partners  there  uno  other  mode,  where 
they  do  not  concur,  of  sscertaintog  tbe  value  of 
paitnenbip  proper^  or  of  dispodog  of  it." 
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The  court  then  refers  to  the  caae  of  Stgoumey 
▼.  Munn,  7ConB.  11,  and  cites  the  lan^age  of 
Judge  Hiwner  In  tbat  cose,  as  follows:  "In 
every  caae  in  which  a  court  of  equity  Interferes 
to  wind  up  the  concema  of  a  partnership,  it 
directs  the  value  of  the  stock  to  be  asceriained 
in  the  way  it  can  best  be  done,  tbat  is,  by  the 
conversion  ot  It  Into  money.  EverT  partner 
may  insist  that  the  Joint  stock  shall  oe  sold." 

In  tbe  Supreme  Court  of  Michigan,  tn  Qod- 
frey  v.  White,  4S  Mich.  171.  which  is  mainly 
important  as  showiag  tiie  coocurrence  of  the 
highest  court  of  the  State  under  whose  laws  tbe 
Pewabic  Mining  Company  was  organized,  that 
court  deddfld  toat  certain  lands  wbich  consti- 
tuted a  part  the  partDership  property  should 
not  he  partitioned  between  tbe  pariaera,  but 
should  be  scrfd  and  the  proceeds  divided.  Bee 
also  Brige*  v.  Sperry,  05  U.  S.  401  [24:  390]. 

We  da  not  say  mere  may  not  be  circumstances 
presented  to  a  court  of  chancery  which  ia  wind- 
ing up  a  diaaolnd  corporation  and  distributing 
its  assets,  tbat  will  justify  a  decree  ascertaining 
their  value,  or  tbe  value  of  certain  parts  of 
Cv4]  them,  and  raakiog  a  distribution  to  partners 
or  ahareholders  on  that  basis;  but  this  Is  not 
the  general  rule  by  which  the  property  in  sucli 
cases  Is  disposed  of  In  the  absence  of  an  agree- 
ment 

We  are  of  opinion  that  on  the  appeal  of  tbe 
defendants  from  this  part  of  the  decree.  It  must 
be  afflnned. 

However  honest  the  directors  may  be  who 
conducted  the  business  of  this  corporation  for 
nearly  a  year  after  its  dissolution  without  any 
attempt  to  wind  It  up,  but  who,  on  the  coo- 
tratr,  assessed  $88,000  on  the  shares  of  the 
■to(s  and  collected  It,  and  did  much  oiber  of 
the  ordinary  business  of  mining  operations,  it 
teems  to  us  eminently  proper  tbat  in  this  pro- 
ceeding, by  which  the  coiu^  undertook  to 
wind  up  tbe  affairs  of  the  corporation  to  pay 
its  debts,  and  to  realize  Hs  assets,  and  distribute 
them  among  the  shareholders,  these  directors 
ahonld  account  for  what  they  did  in  that  time. 
We  do  not  decide,  nor  do  we  tbink  It  was  nec- 
csBHry  for  the  court  below  to  have  decided, 
whether  those  directors  had  anything  in  their 
hands  which  should  be  accounted  for  in  the 
flnal  liquidation  of  the  partnership  affairs,  or 
whether  tbey  had  not.  It  is  the  object  of  such 
an  inquiry  as  that  sought  by  complainants  in 
their  pDI  to  ascertain  tbls  fact.  It  was  not  a 
part  of  the  matter  referred  to  the  commissioner 
in  the  former  reference.  We  think  It  isa  proper 
•nbject  of  investigation  to  be  made  by  a  master 
to  whom  tbe  matter  shall  be  referred,  with  ex- 
press directions  to  ascertain  and -report  upon 
tbat  subject.  (See  authorities  already  cited.) 
That  part  of  we  decree,  therd'ore,  of  the  court 
denyinq  thit  rtlitf  it  retened,  and  the  earn  re- 
mtanded  to  tkteeurtbetow  with  direcUona  to  ap- 
pctnt  a  maatgr,  amd  to  d&eet  wdh  an  inquiry 
and  report. 

I  think  the  opinion  of  the  court  asserts 
too  strongly  tbe  right  of  tbe  minority  stock- 
holden  to  iiulit  upon  a  sale.  In  many  cases 
in  this  country  a  valuaUon  of  the  Interest  of 
a  minori^,  under  the  direction  of  tbe  court, 
baa  been  deemed  a  jvoper  method  of  ae- 

in  V.  & 


certaininc  Uielr  share  in  tbe  anett.  where  a 
sale  would  be  prejudicial  to  tbe  interests  of 
the  whole. 

Mr.  Juitiee  Graj-  was  not  present  at  the  ar- 
gument, and  took  no  part  In  the  decision  of  this 
case. 


BENJAMIN  IT.  KBTSER,  Becelver  of  the 
Gerican-Ahbrtcah  National  Bane  or 
Wasbinqtok,  D.  0..  i^.  in  Err., 
e. 

JANE  G.  HITZ. 

(See  8b  a  Reporter's  ed.  138-152.) 

Savinge  banks,  teken  may  bea/me  national  banks 
— tUpvty  eomptroller,  when  may  act  as  comp- 
troUer — eertificate— judicial  notice— olifeetion 
■  -erroneauw  inttruetione-^ranM/er  of  bank 
stack  to  a  married  vwman-^r  hability  there- 
on— inunt  of  transfer— evideTire— estoppel— 
huAantPs  use  of  avails — otonership — transfer 
on  bank  books — legal  capacity — shareholder  in 
national  bank — liability  ef  married  woman — 
coverture. 

L  After  the  passage  of  the  Act  of  1878,  savlnffs 
banks  organized  in  the  District  of  Columbia  un- 
der an  Act  of  Congress,  and  having  aoapital  rtoek 
paid  up  in  whole  or  in  part,  wore  entitled  to  be- 
come □Htloual  baoldDg  atisootations  in  the  mode, 
and  subject  to  the  conditions,  prescribed  \>j  seo- 
UOD  6151,  U.  S.  Bev.  8tat 

&  A  deputy  comptroller  of  tbe  oarrency  may  ex- 
ercise the  powers  and  discharge  the  duties  at- 
tached to  the  olBce  of  comptroller  duriUR  a  va- 
cancy  ia  that  ofBce,  or  during  the  absence  or 
inability  of  the  comptroller.   Rev.  Stat,  li  178, 

8.  Tbls  court  takes  judicial  notice  of  the  fact  that 
at  the  date  of  his  ccrtlfloutc  a  deputy  comptroller 
of  tbe  currency  was  such  officer;  and  if  he  signs 
as  acting  comptroller,  it  will  be  assumed  that  at 
the  date  of  his  oertiflcate  he  was  authorized  to  ex- 
ercise tbe  powers  and  diacbarire  the  duties  of  the 
comptroller,  and  was  at  tbe  time  acting  comp- 
txoUer. 

4.  Ad  objection  that  after  the  trial  court  had  ad- 
journed, the  certificate  wa&.  by  the  trial  Justice, 
permitted  to  be  inserted  in  the  record,  will  not  be 
considered  where  it  was  not  preeented  to  tbe  court 
whose  Judgment  Is  here  for  review.  Tbe  record 
must  be  taken  as  it  was  presented  to  the  general 
term. 

t.  Instructions  to  the  Jury  not  based  upon  any  evi- 
dence, and  having  do  evidence  to  support  them, 
ore  erroneous. 

fl.  The  intent  with  which  a  husband  caused  trans- 
fers of  stock  of  a  Back  to  be  made  to  his  wife  Is 
wholly  immaterial,  even  if  tbe  object  was  to  con- 
ceal his  property  from  credltois;  if  she  became 
tbe  owner  of  the  stock,  she  would  be  liable  to  be 
Bsseased  as  a  shareholder. 

7.  If  Ae  became  aware  of  tbe  bvnsfera,  after  they 
were  mode,  and  thereafter  received  the  dividends, 
she  became  a  shareholder  and  liable  for  the  debts 
of  the  Bank,  as  fuUy  as  If  the  transfers  bad  been 
made  ortginally  with  her  knowledge  and  consent. 

8,  If thecbeckafortbedlvidendswerelndoEBedbr 
hw,  she  Is  estopped  to  say  that  she  did  not  know 
their  contents,  and  was  not  the  owner  of  the 
shares  of  stock  upon  which  the  dividends  were 
declared,  where  each  check  Is  payable  to  her 

NOTX.— ^s  to  Xaxatitm  of  shorei  in  nottonot  bonta, 
aee  note  to  Providence  Bank  v.  BUllngs,  Bk.  7.  p.  an 
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order,  and  la  od  Its  fAoe  tor  dividends  on  stock 
■tandiag  in  ber  nftme  on  the  hooks  of  the  Bank. 

If  the  wife  Indorsed  the  checks  In  blaak  or  to 
the  order  of  her  husband,  and  delivered  them  to 
blm.  the  mode  in  which  he  disposed  of  the  pro- 
ceeds is  of  no  oonsequanoe  In  a  suit  to  recover 
■calnst  her  MsesameDta  on  the  atook. 

]0.  Althouirb  the  mere  transfer  of  stocks  to  the 
wife's  name  without  her  knowledfre  or  ooseent, 
on  the  books  of  a  Saving  Bank  afterwards  oon- 
verted  into  a  National  Bank,  would  not  make  her 
Uable  as  a  sbareholder  of  the  National  Bank,  yet 
it,  after  such  transfer,  abe  Joined  In  the  appUca* 
tlon  to  convert  the  Savings  Bank  into  a  National 
Bank,  or  ratified  such  transfer,  or  aooepted  the 
beoefltsof  the  ownership  of  tbe  itook,  ibe  Is  Ua- 
ble to  be  treated  as  a  shareholder. 

U.  The  record  made  of  tbe  transfen  upon  the 
books  of  the  Bank  was  auffldent,  as  between  her 
and  tbe  Bank,  to  work  a  change  of  ownenblp,  and 

'  new  oertifloatea  were  notneceesarjio  ber  beoom- 
liig  tbe  owner  of  tbeatoekao  tmnafened. 

12.  A  married  woman  has  the  le^  capacity  to  re- 
oeive  a  transfer  of  stock  In  moneyed  oorporatiODa, 
though  the  consideration  may  bave  proceeded 
wholly  from  Uie  husband. 

18.  As  she  was  not  Incapacitated  from  becoming 
the  owner  of  stock  In  a  bank,  and  was  a  share* 
bolderln  tbe  Savings  Bank,  she  became,  upon  the 
conversion  of  that  Bank  Into  a  National  Bank,  a 
sbareholder  In  the  latter. 

A  married  woman  Is  not  exempted,  by  reason 
of  her  coverture,  from  the  liability  imposed  by 
Congress  upon  shareholders  In  nMional  tmnks. 

15.  Coverture  of  tbe  defendant  will  not  prevent 
the  plalntltr  from  recovering  a  Judgment  oguinat 
her  for  tbe  amount  of  Uie  aaseasment  In  question. 
If  she  was,  within  the  meaninc  of  the  statute,  a 
shareholder  Id  the  Bank  at  tbe  time  of  its  bub  pen- 
el  on. 

[No.  42J 

ArgVKl  Oct.  tS.  t8, 1889.  Decided  Jan.  6, 1S90. 

rl  ERROR  to  the  Supreme  Court  of  the  Dis- 
Ixict  of  Columbia  to  review  a  judf^eot  af- 
flnniog  ft  Judgment  of  tbe  Spectal  Term  and 
Circuit  of  that  Court,  in  favor  of  defendaat. 
Reteraed. 

The  action  was  to  recover  of  the  defendant. 
Jane  C.  Hitz,  a  married  woman,  an  assessment 
on  stock  of  ft  Kational  Bank  which  bad  sus- 
pended business  and  of  which  the  plaintiff  was 
receiver.  The  assessment  was  made  by  the 
comptroller  of  tbe  currency  for  the  par  value 
of  stock. 

The  facta  are  fully  stated  in  the  opinion. 

Mr.  Ifeigh  Robinaon,  for  plaintiff  in  error: 

The  charge  of  the  court  should  always  be 
based  upon  tbe  facts  as  proved,  and  not  upon 
an  assumed  state  of  facts  which  has  no  exist- 
ence under  the  evidence  in  the  case. 

Patchal  T.  2/avis,  8  Ga.  S66:  HoUiUer  Y.John- 
ton,  4  Wend.  643;  Heed  v.  Qreathou$e,  7  T.  B. 
Mon.  Bj-own  v.  WiU(m,  1  Litt.  (Ky.)  230; 
Bite  V.  Btandford.  46  111.  12;  Myert  v.  Hart, 
JO  Watts.  107:  Patfrmm  v.  Arnold,  45  Pa.  416; 
MeDonaM  v.  Trajton,  15  Me.  ^\  Peoj^  v. 
San  Franeiaeo,  27  Cal.  6M. 

It  b  error  to  rabmlt  a  quesUon  tA  fact  to  tbe 
jnrv  of  which  there  ia  no  evidence. 

Sartwll  V.  Wileox,  20  Pa.  122;  Grow  v. 
ITodf}es,  65  Pa.  610;  Stein  v.  Awnan,  88  (J.  B. 
18  Pet.  228  (10:  186);  Qi^fr.  Fittalmnh  A  8. 
JL  Cb.  81  Fa.  480. 

A  party  cannot,  by  holding  bia  peace,  have 


the  benefit  of  a  contract  if  It  should  afterward* 
tarn  out  to  be  profitable,  and  retain  a  right  lo 

repudiate  it  if  otherwise. 

Law  V.  Crott,  66  Q.  S.  1  BUck,  639  (17: 187); 
Mundorffv.  Wiekertham,  68  Fa.  87. 

A  married  woman  ia  at  Uber^  to  avfeU  her- 
aelf  <rf  the  agency  of  her  husband  as  if  tbef 
bad  not  beoi  united  In  marriage. 

Owen  T.  OmUeif.  86  N.  Y.  BOO. 

When  married  women  clothe  others  with  ap- 
parent authority  to  act  ftn*  and  bind  them,  tt/if 
are  estopped  from  disputiogit. 

B0din9  V.  KiUeen,  S8  N.  T.  98;  Tnmain  t. 
Alien.  16  Hun.  4. 

Where  an  agent  doea  any,  act  for  tfae  uae  of 
hia  principal,  and  the  principal  enjoya  tbe  bene- 
fits and  fruits  of  tbe  act,  he  cannot  arterwarda 
say  that  the  act  was  illegal. 

Rujffles  V.  Washington  Cmintj/,  8  Mo.  4M; 
ffaetingt  v.  Bangor  Uoute,  18  Me.  486;  Low  v. 
Ibntieeticut  &  P.  R.  Ch.  46  N.  H.  284;  Reid  v. 
HHibard.  6  Wis.  175;  Beidman  v.  tioodell,  5ft 
Iowa,  592;  Waterton  v.  Roger$,  21  Kan.  528; 
Hotiil  V.  Puck,  7  East,  164;  Gornteai  v.  Wilton, 
1  Ves.  Br.  509 ;  Farmert  L.  <t  T.  Co.  v.  Wat- 
ieorth.  1  N.  Y.  433;  Clark  v.  RaUt,  58  Iowa, 
201. 

A  person  cannot  keep  the  product  of  the  act 
of  bis  agent  and  repudiate  the  Intter's  authority. 

Ooykendaa  v.  CunitdbU.  99  N.  Y.  809;  No- 
tional  L.  Int.  Co.  v.  Minch,  58  N.  Y.  144; 
Hathaway  v.  Johnaon.  55  N.  Y.  93:  Gobbv.Hat- 
Jleld,  46  N.  Y.  533;  Mastoa  v.  Bovet,  1  Demo, 
69:  Voorheet  v.  Earl,  2  Hill.  288;  Hogan  v. 
Weyer,  6  Hill,  889:  South^n  Mxprett  Co.  v.  Pal- 
mer, 48  Oa.  65;  Maddux  v.  Betan,  88  Md.  486; 
Baveyv.  Blanehard,  18  N.  H.  146. 

A  wife  who  permitrher  husband  to  control 
her  property  ia  bound  to  notify  third  parties  If 
he  exceed  bis  authority. 

Bergen  v.  Keiter,  17  III.  App.  606;  LouitvOI* 
Coffin  Co.  V.  Stokes,  78  Ala.  872. 

When  on  the  trial  of  a  cause  a  fact  ia  dia- 
tlnctly  alleged  and  ahown  br  the  plaintiffs  aod 
not  denied  at  all  by  tbe  defendant,  it  is  error 
for  the  court  to  indicate  to  tbe  jury  that  tbe 
fact  is  in  dispute,  and  to  aubmit  to  them  th* 
question  whether  it  occurred  or  not. 

TovTigmin  v.  MiUer,  B8  Pa.  196;  Pinger  r. 
LeatJt,  70  Ho.  48. 

A  charge  to  tbe  jury  that  thev  have  a  right 
to  draw  an  inference  which  ia  opposed  to  all 
the  testimony,  is  tirroneous. 

Carey  V.  Hughea,  17  Ala.  888. 

It  is  error  to  lay  down  a  correct  qualification 
of  a  rule  of  law,  when  there  ia  no  evidence 
touching  tbe  subject  matter  of  tbeqnaliflcation. 
H'eM  V.  Robinton,  14  Ga.  216. 

F^ud  and  colluaion  are  never  presumed* 
but  must  be  proved. 

Atton  V.  Alton,  1  Yea.  Sr.  968;  Stewart  w, 
English,  6  Ind.  179;  Jfichols  v.  IWten,  18  HSk 
239;  Blaisdell  v.  Cowell,  14  Me.  870;  Coulton  r. 
Coulaon,  6  Wia.  79;  Cummins  v.  Hurllnttt,  (It 
Pa.  165;  Bra^  v.  Barnss,  42  Conn.  512. 

It  is  error  to  charge  a  jury  upon  a  suppoied 
or  coojectaral  state  of  facta  of  which  no  evt 
dence  baa  been  offered. 

U.  S  V.  Breitling,  61 U.  8.  20  How.  264  (18: 
902);  Michigan  Bank  v.  Etdrtd,  76  U.  8.  9 
Wall.  544  (19:  768);  Hamilton  v.  Singer  Mfg. 
Co.  64  lU.  870;  Oxley  v.  Stortr,  64  111.  161; 
Hewitt  y.  BegoU,  S3  Mich.  81. 
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A  rule,  no  leas  of  morak  than  of  law,  Im- 
pOMfl  silence  on  a  party  who  tefika  to  contra^ 
aid  previous  statements,  upon  (be  faith  of 
which  others  have  dealt. 

WMU  Broeate,  14  Ohio  St.  848;  BatrdOey 
V.  Foot.  14  Ohio  St.  416;  Manvfaeturert  T. 
Bank  y.  Hasai-d,  80  N.  Y.  286;  Kirk  t.  Hart- 
man,  68  Pa.  106;  Coleman  v.  Pearee,  26  Minn. 
188;  MeCltilan  r.  Kmnedy,  H  Md.  230;  Fittt 
T.  Brovm,  20  N.  H.  893;  Bigeha  t.  F<m,  69 
Me.  164;  Corniah  t.  AHngUm,  4  Hnrl.  &  N. 
5SS;  Blair  t.  ITnit,  69  K.  T.  118;  IJanMebm 
T.  Onfral  0.  J2.  Cb.  44  Md.  058;  2tey  r.  Cblon, 
119  Mass.  S18;  Pwton  t.  American  Umh  Co. 
119  Mate.  400. 

Married  women  may  be  estopped  by  their 
deliberate  conduct,  as  well  as  anyone  else. 

Norton  t.  Niehott,  85  Micb.  lIS;  Godfirtyv. 
Thornton,  46  Wb.  680;  Shorpe  v.  Fop,  L.  R.  4 
Cb.  App.  85;  ReLvah'a  TnuU,  Id.  691;  Bergen 
T.  Keieer,  17  111.  App.  508;  Banger  t.  ITpfon, 
91  U.  8.  59  (23:  221);  Uawkiat  v.  QUnn,  181 
U.  8.  829  (33:  191). 

A  geoeral  objection  to  evidence  will  not  an- 
thoriie  this  court  to  review  aDyquestiont  which 
miKbt  arise  if  specific  objection  Dad  been  made 
and  overruled. 

Wheeler  v.  BiUingt,  88  N.  Y.  263;  Neweil  v. 
Doty,  83  N.  Y.  83;  Wait  v.  MaxmU,  5  Pick. 
219. 

The  admission  of  evidence  to  which  no  ob- 
jection was  made  known  at  the  time  is  not 
ground  for  objection  afierwaids. 

Rote  V.  Reed.  14  IT.  S.  1  Wheat.  482  (4: 141); 
auydamv.WiUiamaon.^X  U  S.  20  How.  427 
(15:  978):  Phanix  Int.  Co.  v.  Lanier.  95  U.  S. 
171  (24:  883);  Peoria  O.  R.  Co.  r.  NeiU,  16 
HI.  269;  CouHright  t.  Deeda.  87  Iowa.  609. 

It  is  presumptive  evidence  that  one  is  a 
■lockbolder,  when  bis  name  appears  on  the 
books  of  the  oompanj. 

Hoa^nd  v.  Beli.  86  Barb.  87;  TttnOuU  v. 
Payeon,  95  U.  8. 418  (24:  487);  PitU^urgh.  W.  A 
K.  R.  Co.  V.  Applegate,  21  W.  Va.  172;  MeHote 
V.  Wheeier.  46  Pa.  83;  Whitman  y.  Qranite 
Ckureh,  21  Me.  28S;  Agricultural  Bank  v. 
Burr,  24  Me.  266;  Comn  OoOinM,  17  He.  442; 
Owinffa  T.  4MaL  18 IJ.  B.  5  Wheat.  490  (18; 
1S4). 

The  TCglstrT  of  the  stockholder's  name  upon 
ttip  riock-book  of  the  company,  opposite  the 
Buii.  oer  of  bis  shares,  fives  him  bis  title. 

Ji/ew  Albany  A  8.  R.  Co.  MeOormiek,  !() 
Ind.  499;  Moore  t.  Jonee,  8  Woods,  65. 

It  is  not  essential  that  eertiflcates  of  stock 
shall  Issue  at  alL 

Cheater  Otau  Go.  r.  Dewey,  16  Mass.  04;  Burr 
T.  Wilcox,  28  N.  Y.  651. 

Without  a  certificate,  the  sbsrebolder  has  a 
complete  power  to  transfer  his  stock  (Daven- 
port Nat.  Bank  v.  Gifford.  47  Iowa.  575;  Cecil 
Nat.  Bank  v.  Watwntouin  Rank.  105  D.  8.  217 
<26:  1089);  to  receive  dividends  \EUi*  v.  Merri- 
maek  Bridge,  S  Pick.  248);  and  he  Is  undeni- 
ably liable  as  a  stockholder. 

Agr^uUural  Bank  v.  Witaon,  84  Me.  878; 
MUOdl  r.  Beekman,  64  Cal.  117. 

Parties  are  estopped  to  deny  the  reality  of 
the  state  of  things  which  tbey  have  made  ap- 
pear to  exist,  and  upon  which  others  have  been 
led  to  rely. 

Outte  Baker,  87  U.  8. 90  Wsa  680(83: 448); 
Wkeeloek  rt  Kent.  77  El.  896;  Httgakm-  v.  Man- 
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ttedlo  Bank.  12  Bush.  887;  MeBroom  t.  £460. 
non.  81  Ind.  269;  Vooriim  r.  (HreletiUt  Bank, 
19  Ohio.  468. 

One  who  gives  a  note  to  a  corporation  la 
estopped  to  wny  that  there  is  siudi  a  corp(wap 
tion. 

NaAua  F.  Int.  Co.  v.  Moore,  55  N.  H.  48. 

A  married  woman  may  take  by  purchase, 
unlera  her  husband  expressly  dissents. 

Co.  Lilt.  8  a;  Baxter  Bmith,  6  Binn. 
429. 

A  husband  might,  at  common  law,  make  to 
his  wife  a  gift  of  a  chattel. 

Clou^  V.  RutaeU,  65  K.  H.  282. 

In  equity,  a  husband  and  wife  may  contract 
with,  and  convey  to,  each  other. 

Stanning  v.  Sti/le,  8  P.  Wms.  888;  Lueat  r. 
Lucat,  1  Atk.  870;  Hanm  v.  (Mew,  88  Wti. 
521  i  (Jooke  T.  Suabandt,  11  Md.  498;  Chew  t. 
Beaa.  18  Md.  849;  Uoyd  v.  Pughe,  L.  a  14  Eq. 
241;  Goter  v.  Oviinga,  10  Md.  91;  QUI  v.  Wood*. 
81  111.  64;  Wood  v.  Wood,  83  N.  Y.  575;  Sayert 
V.  Wall.  26  Gratt.  854;  Border  v.  Border.  28 
Kan.  891;  Wood  v.  Broa<iley,  76  Mo.  23;  Minora 
T.  Baerton,  89  111.  66;  Thompaon  v.  Alien,  108 
Pa.  44;  Drury  v.  Biaeoe,  42  Md.  162;  George  v. 
Cutting.  46  N.  H.  181;  Standtford  v.  Devot,  21 
Ind.  404;  Bent  v.  Bent,  44  Vt.  566;  Barron  v. 
»ir«>n,24Vt.  87&:^a9<Mzv.  GaldweU,87Mow. 
Pr.  240;  State  v.  Reigart,  1  0111,  1;  Bayt  v. 
Parka.  89  Qkmn.  867;  Bryant  v.  Bryant,  8  Bush, 
166;  IWf**  V.  Fridley,  9  Minn.  79;  Wtiaon  v. 
Tfibtm,  118  Ind.  416;  People  v.  /K.  f^fward 
Bank,  86  Hun,  607;  Stoeenea  v.  Botton  /^e» 
(%n<«  Aie.  Bk.  116  Mass.  884. 

A  husband  vests  an  interest  in  shares  of  bank 
stock  in  bis  wife  by  causing  them  to  be  trans- 
ferred into  her  name  on  the  books  of  the  bank. 

Doming  v.  WUliama,  86  Ck>nn.  226;  Lucaa  v. 
Lueaa.  1  Atk.  870;  Walter  t.  Bodm,  8  SwansL 
108:  .ffiU  r.  JPtne  Biver  Bank.  46  K.  H.  808;  Ma- 
Mittan  t.  PeaeoOt,  57  Ala.  180l 

The  husband  cannot  revoke  his  gift. 

Raymond  v.  PriiOiard,  84  Ind.  818;  Ben(  t. 
£^nf,44  Vt656. 

The  wife  is  competent  to  act  as  If  she  wen  a 
Jetne  aole, 

l\ntM  r.  Powe".  9  Humph.  (Tenn.)  480;  Adh 
eod:  V.  Monk,  8  A  j.  Sr.  190;  Mulme  v.  Fanant, 
1  Bro.  Ch.  19;  Pitt  T.  Jaekaon,  8  Bro.  Cb.  01; 
Barrit  v.  Harria,  7  Ired.  Eq.  114;  Picquet  t. 
^fiAzn,  4  Mason.  444. 

A  gift  of  personal  property  by  a  husband  to 
bts  infe  is  valid. 

EeUy  V.  CampbeR,  8  Abb.  App.  Dec.  492; 
Zoekwood  v.  OutUn,  4  Bobt.  129;  Knapp  v. 
Smith,  27  N.  Y.  877;  Savage  v.  &Neil.  44  N. 
Y.  808;  OaldweU  v.  ii^n/Vw,  88  218;  Wilder 
V.  .PVotfen^fvA,  52  Barb.  478;  i^irim  v.  J?MU, 
22  Me.  408;  Warren  v.  Brmm,  96  Mbs.  66; 
T.Wooda.Bl  ri.  64. 

By  the  iDStniments  executed  to  the  defend- 
ant the  legal  tiUe  to  the  stock  was  transferred 
to  her. 

Leitat  T.  WeOa.  48  N.  Y.  606-607;  Jfattkm- 
man't  Gate.  Ij.  R.  8  1^^.  781;  Butler  v.  Oumpa- 
fcm,  L.  R.  7  £q.  81;  Lvard^a  Gate,  1  DeO.  F.  ft 
J.  644;  Adamav.  Bracket,  SMet.  280;  Stanwood 
V.  Btanwood,  17  Mass.  67;  Re  Reciprocity  Bank, 
22  N.  Y.  16;  Saylea  v.  Batea.  15  R.  L  847. 

Her  coverture  does  not  exempt  hv  from  the 
liability  imposed  by  the  Natftmal  Gnrremgr 
Acts  upon  all  stoAholders  la  iiatk»al  banka. 
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Andtrt/m  t.  Line,  14  Fed.  Rep.  405;  Bobart 
y.. Johnson,  10  Blaichf.  859;  Witten  t.  Sowla. 
82  Fed.  Rep.  130.  7«8. 

A  wife  may  be  sued  alone,  and  ber  estate 
alone  is  liable. 

MadiUn  V.  Oilmer,  40  Ala.  637;  Bostie  v.  Love, 
10  Cal.  69;  Melefur  v.  Ku/ttand,  23  Cal.  522. 

The  Donjoinder  ef  the  husbaod  would  be 
matter  for  a  ptea  in  abatemeot  only,  and  by  a 
failure  to  Interpose  Buch  plea  the  objection  is 
waived. 

IJaitm  V.  Midland  Ckmntiet  R.  Co.  18  C.  B. 
474;  Bendix  v.  Wakeman,  12  Mees.  &  W.  97. 
1  Dow.  &  L.  450;  Milner  v.  miner,  3  T.  R. 
627;  Aforgan  v.  Cubitt,  3  Exch.  012;  EtantY. 
CkeMer,  2  Mecs.  &  W.  847;  lioaea  t.  Riekardaon, 
8  Baro.&  C.421:  Quynrd  t.  Sutfon,  8  C.  B. 
153;  Yovngv.Ward.2\l\\.^n. 

Sir,  Enoch  Totten*  for  defendant  in  error: 

The  defendant  was  a  married  woman  and 
cannot  be  held  for  this  aSRessmeot. 

tiykea  T.  Cftadieick.  85  U.  S.  18  Wall.  141  (21: 
624);  Bundy  v.  Cocke,  128  U.  8.  185(82:897); 
Drvry  v.  Fatter.  69  U.  S.  3  Wall.  84  (17:  780); 
AgricultHTal  Bank  v.  Rice.  45  U.  8.  4  How.  225 
(U:  949);  Witters  v.  Sowles.  32  Fed.  Rep.  764; 
Fetter  v.  Newhali.  21  Blatchf.  445;  LoriUard  v. 
Stiindnrd  Oil  Co.  18  Blatcbf.  199. 

Merely  formal  or  fraudulent  transfers  of  the 
stock  of  national  banks  will  be  disregarded. 

<)rUaM  Nat.  Bank  t.  Caee,  99  U.  8. 628  (25: 
448);  Bovden  v.  Jo/tnson.  107  U.  S.  251  (27:  386); 
Jjfiris  V.  Stcrevt,  17  Blatcbf.  259;  Andereon  v. 
Philn'idphia  Ware/mm  Co.  Ill  U.  8.  479  (28: 
47»):  S</vfh  Bend  Nat.  Bank  v.  Lanier,  78  U. 
S.  11  Wall.  369  (20:  172);  Johnaton  v.  Laflin, 
103  U.  S.  BOO  (26:  532):  Whitney  T.  Butler,  118 
U.  S.  655  (80:  266). 

If  tbe  defendant  indorsed  tbedlTldend  checlcs 
(in<l  si^'ned  the  application  for  conversfon,  she 
did  so  in  total  ignorance  of  the  nature  of  the 
papers,  and  is  not  estopped. 

r-immack  v.  Lewis.  82  U.  3. 15  WaU.  643  (21: 
244). 

The  attempted  converaion  of  tbe  Savings  Into 
a  National  Bank  was  unwarranted  by  law,  and 
void. 

Field  on  Corp.  17,  11,(20,  22;  Euntington 
T.  Din.  of  Col.  Saz.  Bank,  OeU.  8.  888(24:  777); 
CoUe  T.  f'iociety  for  Satinga,  82  Conn.  178;  Oa- 
born  T.  Byrne.  48  Coon.  155;  MorriU  t.  Janet, 
106  U.  S.  466  (27:  267). 

1 139J     Mt.  Jvstiee  Harlan  delivered  tbe  opinion 
of  the  court: 

This  action  (s  based  upon  an  assessment 
made  by  the  comptroller  of  the  currency  on  the 
Btockbolders  of  the  German- American  National 
Bank  of  the  City  of  Wafthington,  which  sus- 
pended business  on  tbe  80tb  day  of  October, 
1878,  and  of  which  the  plalntin  In  error  was 
8pix>inted  receiver.  The  assessment  was  upon 
the  stockholders,  equally  and  ratably,  to  the 
anmunt  of  one  hundred  per  centum  of  tbe  par 
vitluf  of  their  shares.  It  was  averred  in  the 
declaration  filed  by  tbe  receiver  that  tbe  de- 
fendant, Jane  C.  Ilitz,  held  or  owned  at  the 
time  of  tbe  Bank's  RUA]>enBion  two  hundred 
shares  of  its  stock,  of  the  par  value  per  share 
of  one  hundred  dollars;  and  that  by  reason 
thereof  the  plaintiff  was  entitled  to  recover 
from  ber  the  sum  of  twenty  thousnnd  dollars, 
with  interest  on  each  half  of  that  sum  from  the 
6t4 


dates  they  should  have  been  respectively  paid 
imder  tbe  notice  given  by  the  receiver. 

Tbe  defendant  pleaded:  first,  that  she  was 
never  indebted  as  alleged:  second,  that  she  never 
at  any  time  held  or  owned  shares  of  stock  in  this 
Bank,  and  if  It  appeared  upon  its  books  or  other- 
wise Uiat  any  of  the  stock  stood  In  ber  name,  tiie 
entries  to  that  effect  were  fraudulent,  and  were 
made  for  the  purpose  of  cheating  her;  third,  >i». 
that  since  August  15,  1856.  sbe  baa  been  tbe 
wife  of  John  Hitz.  She  filed  an  additional 
plea,  averring  that  there  was  not,  nor  had  ever 
been,  any  such  national  banking  association  aa 
tbe  (Serman-American  National  Bank,  of  which 
tbe  plaintiff  was  receiver;  meaning,  by  this 
plea,  that  no  such  associatioD  was  ever  organ- 
ized in  conformity  with  the  statutes  of  tbe 
United  States. 

There  was  evidence  before  the  juiy  tending 
to  establish  the  following  facts: 

In  tbe  year  1872  certain  persons,  among 
whom  was  John  Hitz,  the  husband  of  tbe  de- 
fendant, availed  themselves  of  the  provisions 
of  tbe  Act  of  Congress  of  Hay  5, 1870.  relating 
to  the  creation  of  corporations  in  tbe  lyistrict  <» 
Columbia  by  general  laws,  as  amended  by  the 
Act  of  June  17, 1870,  and  formed  a  corporation 
by  the  name  of  the  German- American  Savings 
Bank  of  tbe  City  of  Washington.  16  Stat.  98, 
102,  chap.  80;  Id. 158,  chap. 181. 

There  appears,  under  date  of  January  81, 
1876,  upon  the  books  of  that  Bank,  labeled 
"Stock  Transfers  and  Ledger,  Oerman-Amert' 
can  Savings  Bank,"  entries  showin);  the  assign- 
ment and  transfer  to  James  C.  HiVi  of  shares 
of  stock,  as  follows:  178  shares  by  John  Hitz. 
10  shares  by  William  F.  Mattingly  (tbe  latter 
acting  by  Samuel  L.  Mattinglv,  attorney);  10 
shares  by  R.  B.  Donaldson;  and  7  shares  bv  C. 
£.  Prentiss,— In  all,  200  shares.  At  tbe  time 
these  traosffrs  purport  to  have  been  made,  John 
Hitz  was  president  of  the  Bank,  Donaldson 
vice-president,  and  Prentiss  cashier;  and  tbey, 
with  Mattingly  and  others,  were  its  trustees. 
The  stubs  in  tbe  book  of  transfers  state  that  new 
certificates  for  all  the  above  stock  were  Issued 
to  Mrs.  HItz;  but  it  was  not  distinctly  sfaoWD 
(hat  they  were  delivered  to  her,  or  were  ever  in 
her  possession.  It  was,  however,  proven  that 
the  fourth  dividend  upon  these  shares,  amount- 
ing to  $800,  was  paid  by  the  check  of  Prentiss, 
the  cashier  of  tbe  Savings  Bank,  dated  May  1, 
1876,  wbicb  was  in  these  words:  "Vaj  to  Jane 
C.  Hitz,  or  order.  9800,  fourth  dividend,  pay- 
able this  day  on  stock  standing  in  ber  name  on 
tbe  books  of  this  Bank,  and  charge  to  dividend 
account,  No.  8300."  That  check  was  indorsed: 
"  Pay  to  the  order  of  John  Hitz.  Jane  C.  [141] 
Hitz."  Then  follows  this  indorsement:  "John 
Hitz,  Coosul-General:''  showing,  as  stated  by 
Prentiss,  that  the  proceeds  of  the  check  were 
deposited  by  John  Hitz  to  bis  account  In  tbe 
bank  as  consul-general.  Similar  checks  were 
made  for  tbe  fifth  and  sixth  dividends  on  the 
same  stock.  They  were  payable,  respectively, 
November  1, 1876,  and  November  1, 1877,  and 
were  indorsed  in  the  same  way  u  was  tbe  first 
check.  As  In  the  case  of  tbe  first  check,  their 
proceeds  were  placed  to  tbe  credit  of  John  Hiti 
as  consul-general. 

Among  theoriirinal  papers  on  file  in  theofflce 
of  tbe  comptroller  of  tbe  cuirency  were  tbe 
following: 
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1.  A  document  dated  May  7, 1877,  parport- 
ing  to  be  signed  by  the  stockholders  of  the  Gler- 
man-American  Savings  Bank  of  Washinf^n, 
IhenhaviDga  capital  of  $127,100,  and  to  au- 
thorize the  trustees  thereof— John  Hitz  and 
Others  named — to  convert  that  Bank  into  a  oa- 
tiooal  banking  association,  bj  the  name  of  the 
German-American  National  Bank  of  Waah- 
tagton,  and  make  the  articles  of  association  and 
the  organization  certificate  required  by  the  stat- 
ates  of  the  United  States.  Under  the  headings 
io  that  document  of  "  Names  of  Stockholders" 
and  "No.  of  Shares  Owned  by  Each,"  appear 
among  other  names  those  of  John  Hitz,  180 
shares;  B.  B.  Donaldson,  00 shares;  W.  F.  Mat- 
tingly,  190  shares;  C.  E.  Prentiss,  61  shares; 
John  Hitz,  .trustee,  35  shares;  John  Hitz  and 
C.  E.  Prentiss,  trustees,  81  shares;  and  Jane  C. 
Hitz,  200  shares. 

2.  The  organization  oertlflcate,  signed  by  the 
tmatees,  and  verified  tbeir  oath,  stating  that 
they  have  been  autbmzed  by  the  stockholders 
of  the  German-American  savings  Bank  to 
change  it  into  a  national  banking  association, 
the  stock  of  which  shall  be  divided  as  it  was 
then  divided  In  the  Savings  Bank.  That  certi- 
ficate contains  a  statement  of  the  names,  resi- 
dence and  number  of  shares  held  by  each  stock- 
holder of  the  Baviogs  Bank,  and  In  the  list  ap- 
pears the  name  of  Jane  C.  Hits,  as  holding  !^ 
shares.  It  bears  date  Hay  7,  1877,  and  was 
filed  with  the  comptroller  of  the  currency  May 
18.  1877. 

S.  The  articles  of  association  of  the  Ctermao- 
American  National  Bank  of  Wasbin^n.which 
[14JI]  is  accompanied  by  the  certificate  of  J.  S.  Lang- 
worthy,  as  acting  comptroller  of  the  currency, 
under  date  of  May  14,  1677,  stating  that  that 
Bank  had  complied  with  all  the  pmvislons  of 
the  Revised  Statutes,  relating  to  national  bank- 
ing associations,  and  was  authorized  to  com- 
mence business  as  provided  in  section  5169  of 
the  Revised  Statutes.  The  National  Bank  had 
the  same  officers  and  trustees  as  the  Savings 
Bank. 

No  direct  proof  was  made  by  the  plaintiff 
that  the  signature  purporting  to  oe  that  of  the 
defendant,  on  the  above  checks  for  dividends, 
was  her  genuine  signature. 

In  reference  to  the  stock  of  the  German- 
America  n  Savings  Bank  which,  according  to 
the  entries  in  its  books,  was  transferred  by  Mr. 
Mattingly,  the  latter,  as  a  witness  for  the  de- 
fendant, testified  that  he  owned  stock  in  that 
Bank, -but  that  he  had  never  transferred  any  of 
it;  that  be  never  owned  and  did  not  himself 
transfer  ten  shares  of  stock  to  Mrs.  Hitz;  and 
that  he  did  not  purchase  those  aham,  aod  did 
not  know  how  they  happened  to  stand  in  his 
name,  although  he  supposed  his  brother,  who 
executed  the  transfer  in  the  witness'  name,  un- 
derstood how  it  all  occurred. 

Mr.  Donaldson  testified  for  the  defendant 
that,  while  be  signed  a  transfer  of  ten  shares  of 
stock  to  Mrs,  Hitz,  he  had  no  recollection 
whatever  of<  the  transaction;  that  he  never 
owned  the  stock  so  transferred;  and  was  never 
paid  for  It  by  anyone. 

Mrs.  Hitz  testified  in  her  own  bebalf.  The 
substance  of  her  testimony  wan  that  she  never 
bought,  owned  or  voted  any  stock  in  the  Ger- 
man-Amerlcui  Savings  Bank  or  in  the  Oerman- 
Amerlcan  National  Bank;  never  knew  until 
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after  the  fatlnre  of  the  National  Bank  that  her 
name  appeared  among  the  stockholders  on  the 
books  of  either  Bank;  never  received  any  divl* 
dend  declared  or  paid  by  either;  and  never  re- 
ceived or  held  any  certificates  of  slock  in  either 
Bank.  Beinz  asked  as  to  whether  the  signature 
of  Jane  C.  Hitz  to  the  paper  purporting  to  be 
signed  by  the  stockholders  of  the  German- 
American  Savings  Bask,  and  authorizlns  tti 
conv«>raion  into  a  national  banking  association, 
was  her  signature,  she  answered,  in  substance, 
that  she  knew  nothing  of  that  paper;  did  not 
remember  to  have  signed  it.  although  liie  signa-  ^  ^ 
ture  resembled  hers;  was  not  aware  of  the  con-  W48I 
version  of  the  Savings  Bank  into  a  National 
Bank  until  after  the  failure  of  the  latter;  and 
as  she  never  owned  any  of  this  stock,  she  would 
not  have  signed  any  paper  for  such  change,  if 
she  had  been  asked  to  do  sa  Being  shown  the 
checks  for  dividends  on  the  stock  standing  in 
her  name,  she  stated  ttiat  she  bad  no  recolleO' 
tion  of  seeing  them  until  after  the  failure  of  the 
German-American Nadooal Bank.  Again:  "Q. 
What  do  you  say  as  to  the  signature— did  you 
write  it?   A.  I  cannot  say.    Q.  Did  you  ever 

r:t  any  money  on  account  of  those  checks?  A. 
never  did.  Q.  Those  checks  appear  to  have 
been  paid.  Do  you  remember  whether  you 
eVer  ud  them  In  your  possession  or  not?  A, 
No,  sir:  I  never  had  them  in  my  possession.  Q. 
What  do  you  say?  A.  I  am  certain  I  never 
bad  them  in  my  possession.  Q.  Can  you  no- 
count  to  the  Jury  for  the  similarity  of  that  sig- 
nature to  your  own?  A  I  cannot.  Q.  Dovou 
say  you  never  wrote  your  name  on  the  back  of 
those  checks?  A.  No,  dr;  I  cannot  say  that. 
I  have  no  recollection  of  having  done  so.  I 
never  did  so  knowing  the  nature  of  the  chocks; 
never  did  so  at  all,  so  far  as  I  can  recollect." 

Upon  cross-examination:  "Jj.  Tou  are  un- 
able to  deny  that  that  is  your  signature?  A.  I 
cannot  positively  deny  that  It  is.  Q.  Can  you 
deny  at  all  that  that  is  your  signature?  A.  I 
can  deny  having  any  recollection  of  having 
signed  them.  Q.  Can  you  deny  that  it  is  your 
signature?  A.  I  cannot  deny  it.  Q.  Now,  I 
mil  ask  you  whether,  n  hen  you  were  in  Eu- 
rope, the  salary  of  your  husband  as  consul-gen- 
eral was  not  paid  to  you?   A.  It  was  during 

Sart  of  the  time  that  I  was  there.  Q.  To  what 
id  that  salary  amount?  A.  I  think  $8,000." 
Upon  re-examlnation  the  defendant  was  per* 
mitted,  against  the  objection  of  the  plaintiff,  to 
state  that  she  thought  it  would  be  impossible 
for  her  to  have  owned  $80,000  of  stock  'in  the 
German  Saving  Bank  and  not  have  remem- 
bered It.  Being  asked  whether.  If  she  bad 
seen  tbe  checks,  she  could  have  forgotten  them, 
she  said:  "Had  I  seen  them,  knowing  what 
they  were,  I  should  not  have  forgotten  them — 
could  not  have  forgotten  tbem." 

The  foregoing  la  suhstantlally  the  case  made  [144} 
before  the  Jury. 

Before  entering  upon  ttie  examination  of  the 
questions  raised  oy  the  pbtintUTs  assignments 
of  error,  it  la  necessary  to  consider  certain  prop- 
oaitioiu  advanced  by  tb6  deftaidan^  vhidi,  if 
sound,  might  be  miflldflut  to  dlspow^of  the 
case. 

It  is  contended  that  the  conversion  of  the 
German -American  Savings  Bank  Into  a  na* 
tional  banking  association  was  unauthorized  by 
any  statute  of  the  United  States,  and,  conse- 
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qaently,  that  the  appdntmeDt  the  comp- 
troller of  the  currency  of  tbe  plalotiff  ai  re- 
cover, and  the  assessment  made  by  that  officer 
upOD  tbe  stockbolders  of  tbe  ^nk— whfcb 
usessmeo*.  is  tbe  fouDdation  of  the  present  suit 
—were  absolute  nullities. 

Tbe  privilege  of  becoming  a  national  bank- 
ing association  la  given  by  section  5i54  of  tbe 
Revised  Statutes  to  "any  Mok  Incorporated  by 
special  law,  or  any  banking  Institution  organ- 
ized under  a  general  law  of  any  State."  These 
words,  it  is  argued,  do  not  embrace  snvin^ 
banks  organized  in  the  District  of  Columbia, 
and  only  refer  to  banks  or  baokiog  institutions 
created  under  the  authority  of  some  State, 
either  by  a  special  or  geocru  law.  Biit  all  dif- 
ficulty upon  tbe  subject  is  removed  by  the  Act 
of  Congtess,  entitled  "Ad  Act  Authorizing  the 
Appoiniment  of  Receivers  of  National  Banks, 
and  for  Other  Purposes,"  approved  June  30, 
1876,  the  sixth  section  of  which  is  as  follows: 

"That  all  savings  banks  or  savings  and  trust 
companies  orjisoized  under  authority  of  any 
Act  of  Congress,  shall  be,  and  are  hereby,  re- 
quired to  make,  to  the  comptroller  of  tbe  cur- 
rency, and  publish,  all  the  reports  which  na- 
tiooal  baokm};  assocfatioDS  are  required  to 
make  and  publish  under  the  provisiODS  of  sec- 
tions flfty-two  hundred  and  eleven,  flfty-two 
hundred  and  twelve  and  fifty-two  hundrra  and 
thirteen  of  the  Revised  Statutes,  and  shall  be 
flubjeci  to  the  same  penalties  for  failure  to 
make  or  publish  such  reports  as  are  therein 
provided,  which  penalties  may  be  collected  by 
auit  before  any  court  of  tbe  tjniied  States  in 
tbe  district  in  which  said  savings  banks  or  sav- 
ings and  trust  companies  may  be  located.  And 
alt  savings  or  other  bsnks  now  organized,  or 
which  shall  hereafter  be  orjtaoized,  in  the  Dis- 
trict of  Columbia,  under  any  Act  of  Congress. 
tl45}  vhicb  shall  have  capital  stock  paid  up  in 
whole  or  in  part,  shall  be  subject  to  all  the 
provisions  of  the  Revised  Statutes,  and  of  all 
ActR  of  Coneresa  applicable  to  national  bank- 
Inir  associations,  so  far  as  the  same  may  be  ap- 
plicable to  such  savings  or  other  banks:  Pro- 
vided, Tbatsuch  savings  banks  now  established 
•ball  not  be  required  to  have  a  paid  in  capital 
exceeding  one  hundred  thousand  dollan."  19 
Stat  64:  R.  S.  Supp.  St0,  Sia 

Under  that  Act  the  German-American  Sav- 
ings Bank  was  required^  to  make  to  the  comp- 
troller of  the  currency  tbe  reports  which  by 
sections  5211,  6212  and  SS18  of  tbe  Revised 
Statutes  were  required  from  national  banking 
associations.  It  also  became  subject  to  all  the 
provisions  of  tbe  Revised  Statutes  and  of  tbe 
Acts  of  Congress  relating  to  national  banking 
araociations,  so  far  as  toose  provisions  were 
applicable  to  a  savings  bank  organized  in  this 
District.  It  is  too  clear  for  dispute  that  after 
the  passage  of  the  Act  of  1876  savings  banks 
organized  tn  this  District  under  an  Act  of 
Congress,  and  bavinga  capital  slock  paid  up  in 
whole  or  in  part,  were  entitled  to  become  na- 
tional banking  associations  in  tbe  mode,  and 
■ubject  to  tbe  conditioDB,  prescribed  by  section 
S154.  Surelj  that  section  cannot  be  deemed 
ioappticable  to  savings  banks  of  that  class. 

Another  contention  of  the  defendant  la,  tbat 
the  Qerman-American  National  Bank  could  not 
acquire  tbe  powers  snd  privileges  of  s  national 
<t6 


banking  assodstion  before'' receiving  from  tlw 
comptroller  of  the  currency  a  oertaflcate  that 
the  provisions  of  the  Statute  relating  to  such 
associations  bad  been  complied  with,  and  tbat 
it  was  authorized  to  commence  the  business  of 
banking;  that  tlie  certificate  given  under  date 
of  May  14,  1877,  by  J.  S.  Langworlhy,  as  "act- 
ing" comptroller  of  the  currency,  did  not  meet 
the  requirements  of  the  Statute,  because.  It  is 
argued,  there  was  no  such  officer  known  to  tbe 
law.  R.  S.  g  S154.  This  point  was  not  sfw- 
cifically  made  in  the  court  below.  But  there 
is  nothing  of  substance  in  it.  even  if  it  could 
properly  be  raised  in  this  collateral  proceeding. 
There  is  an  officer  designated  a  deputy  comp- 
troller of  the  currency,  who  may  exercise  the  [IM] 
powers  and  discbarge  the  duties  attached  to 
tbe  office  of  comptroller,  during  a  vacancy  in 
that  office,  or  during  the  alxence  or  inability 
of  the  comptroller.  R.  S.  §§  178.  827.  The 
certificate  alluded  to  was  from  the  office  of  the 
comptroller,  and  was  under  the  seal  of  that 
oftlce.  Besides,  Ibis  court  takes  judicial  notice 
of  tbe  fact  tbat  Mr.  Laogworthy  was,  at  the 
date  of  his  catlficate.  deputy  comptroller  of 
the  currencv.  And  it  will  be  assumed  that  at 
tbe  date  of  nls  certificate  be  was  authorized  to 
exercise  the  powers  and  discbarge  the  duties  of 
the  comptroller,  and  waa,  therefore,  at  the 
time,  acting  comptroller. 

It  is  further  insisted  thatLangworthy'scerH- 
ficate  la  no  part  of  the  transcript.  And  tbe  de- 
fendant has  made  a  motion  In  this  court  to 
strike  it  from  tbe  record.  It  la  clear  from  the 
affidavits  submitted  that  the  ceriiflcate  was 
used  at  the  trial  io  special  term,  and  that  it 
was  accidenlallv  omitted  from  the  bill  of  ex- 
ceptions taken  by  the  {dalntiff.  Thiaomissioa 
being  discovered  before  tbe  case  waa  beard  in 
general  term,  application  was  made  to  the  trial 
justice,  after  the  special  term  had  adjourned 
without  day,  to  amend  (he  bill  of  exceptlonsso 
as  to  make  tbis  certificate  a  part  of  it.  The 
application  waa  grauled— whether  upon  notice 
(0  tbe  defendant  or  her  counsel  la  not  clearly 
shown— and  tbe  case  was  beard  in  the  grnemi 
term  without  any  suggestion,  so  far  as  the  rec- 
ord shows,  that  the  certificate  had  been  im- 
properly made  a  part  of  the  record  after  the 
bill  of  exceptions  bad  been  completed  and 
signed.  An  objection  of  that  character  will 
not  be  considered  where  it  waa  not  presented 
to  the  court  whose  judgment  Is  here  for  review. 
The  record  must  be  taken  as  it  was  presented 
to  the  general  term. 
We  now  proceed  to  consider  the  principal 

auestions  arising  upon  the  requests  for  instruc- 
ons  and  upon  the  charge  of  the  court  to  the 
Jury. 

At  the  instance  of  the  defendant  the  jury 
were  instructed  substantially  as  follows: 

That  If  tbe  stock  in  controversy  was  trans 
ferred  upon  the  books  of  the  German -Ameri 
can  Savings  Bank  to  and  In  tbe  nameof  thede-  [14T] 
fendant  without  her  knowledge  and  consent, 
she  was  entitled  to  a  verdict,  unless  she  subse 
Quently  ratified  and  confirmed  fuch  trans 
fer; 

Tbat  if  the  defendant  waa  procured  to  sitfn 
the  application  to  the  comptroller  of  the  cur 
rency  for  the  orgunizatioo  of  tbe  German 
American  National  Bank  by  fraudulent  meant 
and  representations,  such  application  must  no| 
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be  taken  u  conflrmios  tlie  transfer  of  the  stock 
to  her  on  the  books  <Ht  ibe  SaTings  Bank; 

That  if  the  defendant  was  iodiiced  to  indorse 
the  three  checks  for  dividends  by  means  of 
fraud  or  misrepresentation,  or  by  concealing 
from  ber  the  facts  concerning  tbem,  such  cliecks 
cannot  be  regarded  as  a  couflrmation  of  the 
trausfer  of  the  sUick  to  her  name,  nor  as  evl- 
dence  against  her; 

That  if  the  stock  was  transferred  to  the  de- 
fendant for  fraudulent  purposes,  by  or  at  the 
insiigalion  of  her  husband,  and  without  her 
knowledge  or  consent,  such  transfer  was  void, 
and  she  was  entitled  to  a  verdict;  and. 

That  if,  at  or  before  the  time  of  the  transfer 
of  tue  stock  to  the  defendant  on  the  books  of 
the  couipany,  she  had  not  purcbased  the  stock 
or  authorized  ft  to  be  purcbased,  either  directly 
or  indirectly,  and  knew  nothing  about  it,  she 
was  not  liable,  as  a  diareholder,  to  the  asseas- 
mcnt  in  question. 

These  inbtructions  were,  in  effect,  Vepeated 
in  the  elaborate  charge  to  the  jury. 

The  testimony  of  the  defendant  tended  to 
show  that  the  stock  was  orifl^nally  transferred 
to  her  on  the  books  of  tbe  German-American 
Savings  Bank,  without  her  knowledge  or  con- 
sent; and  the  issue  upon  that  point  was  fairly 
submitted  to  the  jury  by  tbe  first  Instruction 
given  at  ber  instance.  But  some  of  the  in- 
structions given  upon  her  motion,  as  well  as 
the  charge  to  the  Jury,  erroneously  assumed, 
that  there  was  evidence  tending  to  show  that 
she  was  procured,  by  fraudulent  means  and 
representations,  to  sl^  tbe  application  for  the 
conversion  of  the  Savings  Bank  into  a  National 
Bank;  that,  bv  like  means,  or  by  concealment 
of  the  facts,  sue  was  induced  to  sign  the  checks 
for  dividends;  and  that  tbe  transfer  of  the  stock 
to  her  name  was  for  fraudulent  purposes  by 
OTattbe  instigation  of  ber  husband.  There  was. 
however,  no  evidence  as  to  the  circumstances 
under  which  her  name  was  signed  to  the  appli- 
cation addressed  to  tbe  comptroller,  or  under 
which  the  checks  were  indorsed  in  her  name; 
absolutely  none  upon  which  to  base  the  theory 
of  fraud  or  false  representations.  It  is  trae,  as 
already  suggested,  there  was  evidence  tending 
to  show  that  the  transfers  of  stock  were  made 
originally  without  defendant's  knowl^ge:  and 
the  jury  might  reasonably  have  concluded,  un- 
der all  the  evidence,  tt^t  tbe  transfers  were 
made,  and  caused  to  be  mode,  by  her  bosband. 
But  these  facta  neither  proved,  nor  tended  to 

¥rove.  fraud  upon  the  part  of  the  bnibaDd. 
here  was  no  proof  that  he  waslnsolTent.  and, 
therefore,  it  could  not  be  presumed  that  tbe 
transfers  were  made  with  any  Intent  to  defraud 
his  creditors.  Besides,  the  Intent  with  which 
tbe  husband  caused  the  transfers  to  be  made  to 
hia  wife  was  wholly  immaterial.  Even  if  the 
object  was  to  conceal  his  propertv  from  credit- 
ors, the  vital  question  remainea  whether  the 
defendant  became  the  owner  of  tbe  stock  with- 
in the  meaning  of  tbe  Statute  regulating  tbe  in- 
dividual liability  of  the  shareholders  of  na- 
tional banktog  asaodatlons.  In  other  words, 
the  husband  may  have  intended  to  commit  a 
fraud  upon  his  crediton,  and  tbe  transfers  of 
•lock  may  have  been  made  to  tbe  wife  without 
first  obtaining  her  consent;  and  yet  she  may 


was  no  connection  between  her  Uablll^  to  be 
so  assessed,  and  tbe  alleged  frauduteot  Intont 
with  which  the  husband  caused  the  transfers 
of  stock  to  be  made. 

Whether  she  signed  tbe  application  for  the 
conversion  of  the  Savings  Bank  into  a  National 
Bank  in  tbe  capacity  of  shareholder  to  the  ex- 
tent of  two  hundred  shares,  was  wholly  apart 
from  any  question  of  her  knowledge,  at  tbe 
time  of  tbe  transfers,  of  tbe  motive  which  in- 
duced ber  husband  In  making  or  caoalng  tbem 
to  be  made.  If  she  became  /iware  of  the 
transfers,  after  they  were  made,  and  thereafter 
received  the  dividends,  she  became  a  share- 
holder  for  all  purposes  of  iodiTidua)  liability  In 
respect  to  the  contracts,  debts  and  engagements 
of  tbe  Bank,  as  fully  as  if  the  transfera  bad 
been  made  originally  with  ber  knowledge  and  1149] 
consent.  Whether  she  received  the  dividends 
or  not  depended  upon  the  inquiry  as  to  whether 
tbe  cbeclia  for  them  were  indorsed  by  her.  If 
she  indorsed  them,  or  either  of  them,  she  is  es- 
topped to  say  that  she  did  not  know  their  con- 
tents, BDd  was  not  the  owner  of  the  shares  of 
stock  upon  which  the  dividends  were  declared; 
for  each  check  discloses  upon  its  face  that  it 
was  payable  to  her  order,  and  was  for  divi- 
dends on  stock  standing  in  her  name  on  the 
books  of  the  Bank.  This  result  is  not  at  all  af- 
fected by  the  fact  that  the  proceeds  of  the 
checks  went  to  the  credit  of  Jcdin  Hits's  ac- 
count as  coosul-general.  If  the  defendant  In- 
dorsed the  checks  In  blank  or  to  the  order  of 
her  husband,  and  delivered  them  to  him,  tbe 
mode  in  which  be  disposed  of  the  proceeds  is 
of  no  consequence  in  the  present  suit. 

We  must  not  he  understood  as  saying  Uiat 
tbe  mere  transfer  of  the  stocks  on  the  books  of 
the  Bank,  to  the  name  of  the  defendant,  im- 
posed upon  ber  the  individual  liability  at- 
tached by  law  to  tbe  podllon  of  shareholder 
In  a  national  Innklng  association.  If  tbe  trans- 
fers were,  in  fact,  without  her  knowledge  and 
consent,  and  she  was  not  Informed  of  what  was 
80  done — nothing  more  appearing — she  would 
not  be  held  to  have  assumed  or  incurred  lia- 
bility for  the  debts,  contracts  and  engamneots 
of  the  Bank.  But  If,  after  the  transfers,  she 
joined  in  tbe  application  to  convert  the  Sav- 
ings Bank  into  a  National  Bank,  or  in  any 
other  mode  approved,  ratified  or  acquiesced  in 
such  transfers,  or  accepted  any  of  the  benefits 
arising  from  the  ownerablp  of  the  stock  ibus 
put  in  her  name  on  the  bookf  of  the  Bank,  she 
was  liable  to  be  treated  as  a  shareholder,  with 
such  responsibility  as  the  law  Imposes  upon 
the  shareholders  of  national  banks. 

The  arguments  of  counsel  were  partly  di- 
rected to  the  question  whether  new  certificates 
of  stock  were  issued  by  the  Savings  Bank, 
and  delivered  to  the  defendant,  after  the  tniia- 
ten  wen  tude  od  the  books  of  tiiat  Bank.  It 
Is  tufScient,  on  this  point,  to  say  that  tbe 
record  made  of  the  transfera  upon  tbe  books 
of  the  Bank  was  sufl9cient,  as  between  her  and 
the  Bank,  to  work  a  change  of  ownership,  and 
new  certificates  were  not  necessary  to  her  be- 
coming the  owner  of  the  stock  so  transferred.  [150] 
Nor  can  she  escape  liability  by  reason  of  the 
fact,  if  such  he  tbe  fact,  that  no  certificates 
were  issued  to  her  by  the  Qoman-American 


have  been,  at  tbe  time  of  tbe  Bank's  failure.  National  Bank.  Tbe  Statute  ezmeaily  de- 
liable  to  be  assessed  as  a  shareholder.  Then  |  dares  that  tbe  ihares  of  Uie  old  Baok  may  oon- 
Ut  17.  S.  U.  8.,  BooE  88.  84  M7 
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tinue  to  be  for  the  same  amount  each  as  they 
were  before  tbe  coQTetslou. 

One  other  questioo  raised  by  the  defendant 
requires  consiaeration.  She  contends  that  her 
coverture,  at  the  time  of  the  transfers,  as  well 
as  when  the  Bank  fatted,  protected  her  against 
assessment  upon  the  stock  put  In  her  name 
upon  the  books  of  the  Bank.  The  plaintiff's 
requests  for  instructions  upon  this  point  hav- 
ing all  been  granted  by  the  court  below,  it  is 
■u^ested  that  no  question  can  arise  upon  the 
assignments  of  error  in  reference  to  the  indi- 
▼idual  liability  of  married  women  for  the 
debts,  contracts  and  assessmeDta  of  national 
banking  associations  of  which  they  are  share- 
holders. But  if  the  defendant's  position  is 
ronect,  the  judgment  might  be  affirmed  upon 
the  ground  that  she  was  not,  under  any  cir 
cumstances,  liable  to  an  assessment  by  the 
comptroller.  For  Ibis  reason,  and  becanse  this 
question  will  necessarily  arise  upon  another 
trial,  it  is  proper  to  give  it  some  attention. 

We  do  not  noderstand  the  defendant  to  say 
that  she  was  incapacitated  by  the  laws  in  force 
in  the  District  of  Columbia  from  becoming 
the  owner  of  bank  stock.  It  was  well  said  by 
Mr.  JvMe$  Cox,  when  the  present  case  was 
first  before  the  eeneral  term  [Keyaer  v.  ffitz,  2 
Mackey.  478,  4^},  that  a  married  woman  "baa 
the  legal  capacity  to  receive  gifts,  may  be  the 
obligee  of  a  bond,  or  receive  a  transfer  of 
■tock  in  moneyed  corporations,  aod  this 
though  the  consideration  may  have  proceedel 
wholly  from  the  husband;  and  In  such  case 
■be  may  hold  against  the  legatees  and  heirs, 
but  not  against  the  creditors,  of  the  husband. 
/^'«k  V.  Ouihman,  0  Cush.  20."  We  speakof 
gifts,  because  the  reasonable  inference  from 
all  the  evidence  is  that  the  defendant's  husttand 
made  and  caused  to  be  made  the  transfers  in 
question  as  a  gift,  though  not,  so  far  as  the 
record  shows,  to  her  sole  and  separate  use. 

Assuming,  then,  that  she  was  not  incapac- 
itated from  becoming  the  owner  of  stock  in  a 
[ISl]  bank,  and  that  she  was  a  shareholder  in  the 
Savings  Bank,  she  became,upon  the  converaioD 
of  that  Bank  into  a  National  Bank,  a  share- 
holder in  the  tatter.  Rev.  Stat,  g  5164.  In 
tbat  event  she  became,  by  force  of  the  Statute, 
Individuallv  responsible  to  the  amount  of  her 
stock,  at  toe  par  value  thereof,  for  the  con- 
tracts, debts  and  engagements  of  the  Nationul 
Bank,  equally  and  ratably  with  other  sbart:- 
holders.  Section  S161.  which  imposes  such 
individual  responsibility  upon  the  shareholders 
of  national  banks,  makes  no  exception  in  favor 
of  marriad  women.  The  only  persons  hold- 
tng  abarcfl  of  national  bank  stock  whom  the 
Statute  exempts  from  this  personal  responsi- 
bility are  executors,  administrators,  guardians 
or  trustees.  §  51S2.  It  is  nut  for  the  courts, 
hy  mere  construction,  to  recogotze  an  ex- 
emption which  Congress  has  not  given.  The 
hardship  that  may  result  where  the  ownership 
of  national  bonk  stock  tnr  a  married  woman  is 
subject  to  the  common-law  rij^hts  of  the  hus- 
band, in  respect  to  its  alienauon,  cannot  con- 
trol the  interpretation  of  the  Statute.  Such 
considerations  are  more  properly  for  the  legis- 
lative department.  Upon  this  point,  the  case 
of  the  Reciprocity  Bank,  23  N.  Y.  9, 19,  which 
involved  the  liability  of  a  mairied  woman  as  a 
■hanholdet  In  *  state  bank  la  instructive. 
MS 


The  Constitution  and  Statutes  of  New  York 
made  the  shareholders  In  corporations  and 
joint-stock  associations,  for  banking  purposes, 
issuing  bank  notes,  "individuaflv  respon- 
sible,' etc.  The  Court  of  Appcafs  of  that 
State,  speaking  by  Ckitf  Jioge  Comstock* 
said:  "  It  is  also  said  that  feina  covert  are  not 
liable  to  suit  or  judgment  at  the  common  law; 
and,  in  general,  this  la  true.  It  is  also  true 
that  the  apportionment  of  liability  nmoos 
stockholders  in  banks,  when  duly  cooflrmea^ 
becomes  a  judgment  against  each  stockholder, 
to  be  eof  orcea  by  execution  as  in  other  cases. 
But  it  was  competent  for  the  Legislature  to 
depart  from  the  rules  and  analof^es  of  the 
common  law,  and  to  make  married  women 
and  their  estates  liable  in  this  proccediog,  as 
other  stockholders  in  banks  are  made  liable. 
This,  we  titiuk.  has  been  done,  and  it  seems  to 
lis  proper  to  add  tbat  we  see  do  reason  why 
it  ought  not  to  be  done,  in  order  to  effectuate 
the  policy  on  which  the  constitutional  provis- 
ion and  the  Statute  are  founded.  It  might  go 
far  to  defeat  that  policy,  if  married  women 
could  take  and  hold  stock  without  liability  to 
the  creditors."  See  also  8ai/U$  v.  Batet,  IS 
R.  I.  845. 

This  question  arose  In  Anderttm  t.  Line,  In 

the  Circuit  Court  of  the  United  States  for  the 
Eastern  District  of  Pennsylvania,  where  It  wan 
held  by  Jtidife  McKennan  that  a  married 
woman  was  not  exempted  bv  reason  of  her 
coverture  from  the  liability  imposed  by  Con- 
gress  apoD  shareholders  ui  national  banks. 
14  Fed.  Rep.  405.  To  the  same  effect  is  the 
decision  of  Judge  Wheeler  in  Witter$  v.  8otele», 
dH  Fed.  Rep.  767. 

We  are  of  opinion  tbat  the  coverture  of  the 
defendant  did  not  prevent  the  plaintiff  from 
recovering  a  judgment  a^inst  her  for  the 
amount  o?  the  assessment  in  question,  if  she 
was,  within  the  meaning  of  the  Statute,  a 
shareholder  In  the  Bank  at  the  time  of  its  sus- 
pension. But  the  question  as  to  what  prop- 
erty may  be  reached  in  the  enforcement  of 
such  juagmeot  is  not  before  us,  and  we  ex- 
press no  opinion  upon  it. 

For  the  above  errors  committed  by  the  court 
below  in  its  instructions  to  the  jury,  the  judg- 
ment i$  reteraed,  viith  iHreettont  to  grant  a  nm 
trial,  and  for  furOur  proeeedingt  eoniittent 
with  thi9  opinion. 

JVr.  Jiutiee  KUler  dissented. 


BBNJAUIN  E.  COLE  et  al..  Executors,  [lOT] 

Flffe.  in  Err., 

RICHARD  CUNNINGHAM  bt  AZ..  A» 
signees. 

(See  8.  C  Reporter's  ed.  107-188.) 

Mantachiuettt  decree— attachment*  in  New  York, 
when  can  be  enjoined  in  Mimaehuaette—  U.  8. 

Wra.—AB  to  eeC  tffSudgmentt  bewmd  urrttortol 
tlmfta  of  iuritdUeOon,  see  note  to  Darby  v.  Harer, 
Bk.  8,  p.  807. 

Ax  to  judgmenit  of  gUUe  court,  when  oonclucfw, 
and  when  not.  fn  another  State,  see  note  to  Mills  v. 
Durree,  Bk.  3.  p.  HI. 

As  to  cancUuiveneea  of  record  on  the  queetUm  offw 
rUdicHon,  in  sail  on^tdoment  of  another  State;  and 
fraud  ae  a  plea  to  iudgment  of  another  State,  SM 
not*  to  Chrlstmaa  v.  Russell,  Bk.  18,  p>.  475. 
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Chnttitvtwn—Judfftnmtt  iff  other  Statu, 
^ect  of—right$  of  dtitens  ^  other  Statee— 
ttate  eourtt  can  eitjoin  titUtntfnm  proteeut- 
ing  tuits  in  other  Statet. 

L  AdecreeoftheSupreaieJuiUelalCoartollCus- 
■etauMtta  mtminlnar  tdUteiu  of  Uitt  CommoD- 
wealth  from  the  proeeoution  of  attacbmoit  suits 
Id  New  York,  broairfat  by  them  for  the  purpoee 
of  evftdlor  the  lawt  of  their  domloil.  Is  not  void 
M  belDff  in  Tlolatioo  of  art.  IV.,  sees.  1  aod  2,  of 
the  Constitution  of  tbe  United  States. 

t.  Where  a  HaaBaohusetts  creditor  of  an  Insolrent 
cdtizen  (tf  that  Bute  attached  In  New  York  a  debt 
doe  from  a  dtlsea  of  New  York  to  the  Insolvent 
debtor,  BO  as  to  obtain  a  preference  over  other 
creditors,  contrary  to  the  Insolvent  Laws  of 
Hassachusetts  forbidding  preferences,  a  Maaa- 
ohusetta  court  oao  restrain  the  attaching  creditor 
from  the  proseouttpn  of  such  attachment  suit.  In 
an  action  in  equity  brought  by  tbe  OBsUroees  in 
insolvency  in  Massachusetts. 

t.  The  provtodoa  of  the  U.  S.  Constitution,  art. 
rv„sec.  I.  that  full  faith  and  credit  sboll  be  given 
in  each  State  to  the  Judgments  of  another  Slate, 
does  not  prevent  an  inquiry  into  the  Jurisdiction 
of  the  court  rendering  tbe  Judgment,  over  the 
partlea  and  subject  matter,  nor  as  to  whether  the 
Judgment  Is  Impeachable  for  fraud. 

A,  Such  coDstltntlonal  provision  does  not  make 
the  Judgments  of  tbe  States  domestic  Judgments 
to  all  Intents  and  purposes,  but  only  gives  a  gen- 
eral validity,  faldi  and  credit  to  them  as  evl- 
denee. 

&  No  execution  can  be  taBued  upon  such  Judg- 
ments without  a  new  suit  In  the  tribunals  of 
other  States;  and  they  enjoy,  not  the  riirht  of 
priority  or  privilege  or  lien  which  they  have  in 
the  State  where  they  are  pronounced,  but  that 
only  which  the  lex  fori  gives  to  them  by  Its  own 
bwB,  In  their  character  of  foreign  Judgments. 

H  The  intention  of  section  t  of  art.  IT.,  0.  S. 
Constitution,  was  to  confer  on  the  citizens  of  the 
several  States  a  general  citizenship,  and  to  com- 
municate ell  the  privileges  and  ImmunitJeB  which 
tbe  citisens  of  the  same  State  would  beentltled  to 
under  the  like  ciroumstances,  and  this  Includes 
the  right  to  Institute  actions. 

T.  In  a  proper  case,  tbe  equity  courts  of  one  State 
can  control  pereonti  within  their  Jurisdiction 
teem  the  prosecution  of  suits  in  another. 
[No.  74.] 

Submitted  Nov.  6, 1889.  Decided  Jan.  tO,  1890. 

IN  ERROR  to  the  Supreme  Judicial  Court  of 
the  State  of  Hassachusetts  to  review  ade- 
creie  rcstraiolDg  defendsots,  citlzeus  of  that 
Coflamonwealtb,  from  tbe  pnnecutlan  of  at* 
tadtmcDt  Buita  in  the  State  of  New  York. 

^ffitTIUd, 

Opinion  below,  148  Han.  47,  S  New  Eng. 
Rep  838. 

Statctoent  bv  Jfr.  Chief  Ju*tiee  Frdlmrt 
Daniel  C.  Btid,  a  dtlzen  and  hthabitant  of 
Uassocbiuetts,  unable  to  meet  bia  bills  at  ma- 
turity, suspended  payment  March  2, 1885,  be- 
ing at  tbe  time  indebted  to  Butler,  Haydeo  & 
Co.,  a  copartnersbip  compoeed  of  Charles  B. 
Butler  and  N.  F.  T.  Haydeo,  citizens  and  res- 
idents of  Masaachusetta,  doing  business  in  that 
State.  Oa  the  night  of  tbe  4tb  or  Sth  of  March, 
1869,  Butler,  Hayden  &  Co.  were  Informed  by 
Bird  tbat  be  bad  stopped  payment,  and  tbatthe 
firm  of  Aaron  ClaSlD  &  Co.,  of  New  York, 
were  indebted  to  him  in  acon^erable  lum  for 
ISS  V.  8. 


goods  coDsIgned  by  htm  to  tbat  firm  to  be  sold 
on  bis  account,  and  upon  which  Claflio  &  Co. 
had  made  advances,  but  not  to  their  full  value. 
March  6th,  Butler,  Harden  &  Go.  executed  an 
assignment  of  their  claims  against  Bird  to  one 
Fayerweather,  a  resident  of  tbe  State  of  New 
York,  which  assignment  was  made  without 
coDBlderatlon,  and  without  previous  communi- 
cation with  Fayeiweather.  March  11th  and 
March  25th  two  actioos  were  commenced  in  [lOS] 
New  York  In  the  name  of  Fayerweathpr  on  the 
claims  of  Butler,  Hayden  &  Co.  against  Bird 
as  defendant,  and  the  firm  of  Clafiio  &  Co.  were 
summoned  as  ^mishees.  March  13th,  1885,  a 
meeting  of  Bird's  creditors  was  held,  and  a 
committee  appointed  to  investigate  his  nffairs 
and  make  a  report.  On  the  20u)  of  March  a 
second  meeting  of  Bird's  creditors  was  held,  at 
which  a  report  was  submitted  by  tbe  commit- 
tee. April  23d,  1885,  a  propmal  for  compoei- 
Hon  under  the  statutes  of  Massachusetts  In  tbat 
behalf  was  filed  by  Bird,  returnable  May  4tb. 
May  20th,  the  composition  proposal  having 
been  withdrawn,  regular  proceedings  in  insolv- 
encv  were  contioued  therein,  and  June  1, 1895, 
Rlcnard  Cunningham  and  Henry  Tolman,  Jr., 
were  duly  appointed  assignees  In  insolvency  of 
the  CBtateof  said  Bird  by  the  Court  of  Insol  vency 
for  tbe  County  of  Plymouth,  Masaacliuselta. 
Hayden  of  Butler,  Hayden  &  Co.  was  present 
at  one  of  these  creditors'  meetings.  The  suits 
in  New  York  were  brought  in  a  court  of  com- 
petent Jurisdiction,  and  the  attachments  and 
proceedings  were  regular  and  in  conformity 
with  tbe  laws  of  New  York;  they  are  s^il 
pending,  and  no  judgment  has  yet  been  ob- 
tained therein. 

On  the  19th  of  June  the  assignees  in  insolv- 
ency brought  a  bill  in  equity  in  the  Supreme 
Judicial  Court  for  the  County  of  SulTolk,  in 
tbe  State  of  Massachusetts,  airainst  Butler  and 
Hayden,  copartners  as  Butler,  Hayden  &  Co. , 
praying  that  Butler,  Hayden  &  Co.,  their 
agents,  servants,  attorneys  and  solicitors,  might 
be  enjoined  and  restrained  from  proceeding;  to 
further  continue  tbe  suits  against  Bird,  begun 
hy  them  in  the  name  of  Fayerweather.  and 
from  attemptiqff  to  collect  by  euit  or  otherwise, 
in  tbe  name  of  Fayerweather  or  any  other  per- 
son, for  their  own  benefit,  from  Clafiin  &:  Co., 
anir  money  or  other  thiuK  on  account  of  lb« 
claim  against  Bird;  that  uiey  be  ordered  lo  re- 
frain from  further  prosecuting  tbe  suits  in 
New  York,  in  which  Claflin  &  Co.  were  sum- 
moned as  gamisbees;  or  tbat  they  be  ordered 
lo  transfer  to  tbe  assignees  all  their  righi,  title 
and  interest  by,  or  under  or  on  account  of 
their  claim  pretended  to  hare  been  assigned  to 
Fayerweather,  so  tbat  the  assignees  may  bare, 
as  tbe  effect  of  said  order,  full  right  to  re-  [^09] 
ceire  all  money  due  from  Claflin  &  Co.  with- 
out anr  hindrance  or  interference  upon  tbe 
part  of  Butler,  Hayden  &  Co.  therewith;  and 
a  prayer  for  ^neral  relief. 

Butler,  Harden  &  Co.  answered  the  bill,  de- 
nring  any  knowledge  of  Bird's  insolvency,  and 
claiming  that  tbe  assignment  to  Fayerweather 
was  made  in  good  faith,  and  tbat  the  rights  of 
Fayerweather,  aa  a  citizen  of  New  York,  uu- 
dersaid  assignment  cannot  be  in  any  way  affect- 
ed by  the  insolvency  of  Bird;  and  afterwards 
amended  tbe  answer,  and  claimed  that  even  if 
the  assignment  to  Fayerweather  was  inralid, 
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tbe  attacbment  proceedings  ]n  New  York  were 
legalar,  and  eave  a  vaHd  lieo  on  tbe  property 
attacked;  and  tiiat,  by  tbe  Constitution  of  tbe 
United  Slates,  the  rights  and  interests  gained 
by  tbe  attachments  Tn  New  York  can  not  be 
taken  away  the  courts  of  Massachusetts 
without  violating  the  provision  that  full  failh 
and  credit  must  oe  givea  iu  each  8tate  to  the 
judicial  proceedings  of  every  other  State. 

Tbe  case  was  beard  bv  a  BiD;vle  judge  upon 
certain  agreed  facts  and  addittooal  evidence, 
and  reserved  by  bim  for  the  consideration  of 
tbe  full  court.  It  was  stipulated  "  that  either 
party  may  refer  to  tbe  statutes  of  the  United 
Stales,  the  statutes  of  the  State  of  New  York, 
and  (be  several  decisions  of  the  State  of  New 
York,  with  the  same  effect  as  if  the  same  were 
regularly  introduced  in  evidrace."  The  su- 
preme judicial  court  found,  In  addition  to  tbe 
matters  hereinbefore  stated,  that  It  was  fairlv 
proven  from  the  evidence  "  that  the  defena- 
ants,  with  full  kuowledice  thatBird  was  insolv- 
ent, anticipating  that  there  might  be  proceed- 
ings in  insolvency  in  this  Stale,  and  intendine[ 
to  secure  to  themselves,  to  the  exclusion  in 
other  creditors,  the  avails  of  tbe  debt  owing  to 
Bird  by  Claflln  &  Co.,  made  tbe  transfer  of 
tbeir  claims  to  Fayerweatber,  and  that  the  suits 
iu  New  York  now  carried  on  in  bis  name  am 
subject  to  their  control  and  conducted  for  their 
beaeflt.  The  attaehmenu  made  in  New  York 
by  process  of  framishment  are  to  be  treated,  so 
far  as  ibe  defendants  are  concerned,  as  mode 
by  them."  The  court  concluded  its  opiaion, 
which  is  certified  as  a  part  of  this  record,  and 
is  reported  In  143  Mass.  47  [8  New  £og.  Uep, 
thus: 


"  Iu  the  case  at  bar  ft  Is  trve  that  tbe  defrnd- 
[110]  ants  had  made  tbeir  attacbment  through  Fay- 
erweatber in  New  York  before  there  had  been 
an  assignment  in  insolvency  in  this  Stale  actu- 
ally executed,  but  tbis  was  done  with  full 
knowledge  on  their  part  fhtX  tbe  debtor.  Bird, 
was  embarrassed  and  bad  suspended  payment, 
and  necessarily  with  intent  to  avoid  the  effect 
of  the  assignment,  so  far  as  tbe  property  at- 
tained was  conoemed.  Aa  rerideata  ox  this 
State,  they  cannot  be  allowed  to  thia  exteat  to 
defeat  tbe  operation  of  tbe  sss^ment,  and 
thus  to  obtain  a  preference  over othet creditors 
resident  here.  They  are  within  tbe  limits  of 
the  jurisdiction  of  this  court,  and  amcnaUe  to 
its  process,  sod  iibould  be  enjoined  from  pros- 
ecuting a  suit  tbe  effect  of  which,  if  succcasful, 
will  be  to  work  a  wrong  and  injury  to  ether 
cesideouof  tbe  8Ute." 

The  court  thereupon  entered  a  decree  for  the 
injunction  prayed  for,  and  Butler,  Hayden  & 
Co.  sued  out  a  writ  of  error  from  this  court 

Metm.  B«Bi7  D.  Harde,  H.  F.  Dlokaa- 
■on.  Jr.,  and  Biltii  S.  Baitey,  for  plain- 
tiffs In  error: 

Tbe  meaning  of  tbe  words  "full  faith  and 
credit"  is  well  established. 

MUla  V.  Duryte,  11  U.  8.  7  Craoch,  488  (8: 
411):  Christnuu  v.  RumU,  78  U.  8. 6  Walt.  800 
(18:  478);  Cfreen  v.  Van  Buskirk,  74  U.  8.  7 
Wall.  14S  (1ft:  111):  Orapo  v.  XtBg,  88  U.  8. 16 
Wall  810.  648(21:480.  442). 

lUghta  gained     attachment  artf  MUttled  to 

MO 


protection  equally  with  khoae  ^ti€d  hj  judg- 
ment. 

Oreen  v.  Van  Biukirk,  74  U.  8. 7  Walf.145  (19i 

111);  Warner  v.  Jaffray,  96  N.  Y.  259;  Jenks  v. 
Lvdden.  84  Minn.  482. 

Tbe  force  and  effect  which  the  attacbment 
proceedings  have  in  New  York  Is  shown  by  tha 
loltowing  stalules  and  cases: 

Rev.  Stat,  of  N.  Y.  7lh  ed.  vol.  IV.;  Code 
av.  Proc.  chap.  7.  title  III.  68  685,  686.  638- 
641.  644,  648-651,  654-656.  674-681,  706-708; 
SartmU  v.  Field,  68  N.  Y.  841;  Dunlop  v. 
Pattsrton  Fire  Im.  Co.  74  N.  Y.  146;  AnUionf 
v.  mwd,  29Hun,  289;  McGinn  v.  Rot»,  11  Abb. 
Pr.  N.  8.  20;  Hibemia  Nat.  Bank  v.  La  Combe, 
84  N.  Y.  885. 

Citizens  of  other  States  have  equal  rights 
with  the  citizens  of  New  York  to  sue  and  at- 
tach in  the  courts  of  New  York,  and  the  courts 
of  New  York  wiU  -  not  make  any  distinction 
between  them. 

Hibernia  Nat.  Bank  t.  La  Cmbe,  84  N.  Y. 
885. 

The  law  Is  tbe  same  hi  Minnesota,  New 
Hampshire,  Connecteut  and  Illfnois. 

Jenk»  V.  Ludden,  84  Minn.  486;  Kidder 
TufU,  48  N.  H.  121,  126;  Paine  v.  Uitcr,  44 
Conn.  304;  Rbawn  v.  Pearce,  110  HI.  850. 

The  equity  of  the  bill  brought  by  the  as- 
s^ees  of  Bird  depeads  upon  the  fact  that  lliev 
have  no  standing  io  the  courts  <A  New  York 
to  dispute  the  validity  of  these  stiachments. 

Falter  v.  CatdtoelK  6  Alien.  903. 

The  titleof  the  attaching  creditoia  is  superior 
in  New  York  to  tbat  of  the  assignees  ai^wiuted 
in  Massachusetts. 

Ketfy  V.  Ongw.  4»  N.  T.  89(  Ar  Watte,  W 
N.  Y.  483. 

Kelly  V.  Crap«  waa  reversed  Io  tbt»  court.  88 
U.  8.  t$  Wall.  610  (sn:  480),  but  oaly  on  the 

Sound!  tbat  the  propes^  attached;  being  upon 
e  biflft  sea,  was  constructively  in  Massa* 

cbusetlA 

The  question  whether  properlry  situated  in 
New  Terk  is  subject  to  attachment  by  credit- 
ors, notwittistanding  any  assi^menl  made  in 
another  State,  is  U>  be  determined  cxcluslvelr 
by  the  law  of  New  York,  (he  situs  of  tbe  prop- 
erty. 

Grem  V,  Van  Buttirk,  72  U.  8.  *Wall.  307 
(10:  590);  ffervey  ».  B.  1.  Loeomotite  Worka,  98 
U.  S.  «64  (23: 1008)t  Jtnkt  v.  Luddm,  84  Minn. 
486. 

Attachments  are  woceedings  tn  rm. 

Taylor  v.  Carn},  61  U.  S.  80  How.  S88  aS: 
1028);  Cooper  t.  BeynDtd$,  77  U.  S.  10  Wall 
809  (19:  931);  iVaaoMr  T.  16  U.  8.  714 
(24:  565):  Oreem  v.  Van  BuJtifk,  74  U.  8.  7 
Wall.  1^  0*:  109). 

This  is  equally  true  of  attacbaenti  nade  bj 
trustee  or  ganiabee  process. 

WhivpU  T.  BMint,  Vt  Mass.  106;  American 
Bank  v.  BoUin$,  99  Mass.  814;  Soriiy  v.  Oigit, 
180  Mass.  184:  Wallaoe  v.  MeOmnea.  38  U. 
IS  Pet.  161  (10: 108). 

Courts  of  equity  are  bound  tbe  Constitu- 
tion to  give  full  faith  and  credit  to  the  judldal 
proceedings  of  other  Stales. 

OkriatmaM  v.  RutaeU,  72  U.  8.  5  Wall.  800- 
808  (18: 478);  Warner  v.  Jaffray,  96  N.  Y.  248; 
1/iMa  T.  Spowera,  lOS  N.  Y.  4,  6.  7  Cent.  Rep. 
96;  Kdter  v.  JPaine,  107  N.  Y.  90,  9  Cent.  Rep^ 
4SB;  BiekiuU  v.  /Uu,  S  Palce.440:  JimJtov. 
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Ludden,  84  Ulnii.  488;  Aiffii  t.  PuOrnan,  84 
HI.  90;  Grwn  r.  Van  BtukMt,  74  U.  &  7  WM. 
148  (19:  m). 

CitlzcDshlp  ftnd  Ita  efiFect. 

Moore  v.  Chvreh,  70  Iowa,  311. 

Review  of  MasaachuaettB  cases: — ■ 

The  caw  of  Dehon  t.  Foitsr,  4  AlleD.  545, 7 
Allen,  57,  cannot  be  ractmdled  with  Lavnnee 
T.  BateMUr,  181  Mass.  508.  Xawrwim  t. 
BaUAeller  vas  the  latest  statement  of  the 
MassacLosetts  Law  at  the  time  the  atlachmeDts 
were  made. 

The  assisiiees  have  no  standing  in  the  courts 
of  New  Tork  as  against  the  prior  attaching 
creditors. 

Re  Waite.  99  N.  T.  488. 

The  law  is  the  same  in  other  States. 

Kidder^.  Tuftt,i»'SM.Vt&,  Painew.  tetter, 
44  Conn.  198;  RAaten  T.  Aeirw,  110  111.  S60. 

Mr.  Eugene  M.  JohnaoB.  for  defend- 
anta  io  error: 

The  Bupreme  Judicial  Court  of  Massachu- 
setts has  the  rieht  to  restrain -the  citizens  of 
that  State,  who  are  within  Its  jurisdiction, 
from  doing  any  act  which  shall  result  in  wrong 
and  injury  to  other  citizens  of  the  State,  by  a 
decree  in  pertonam. 

Dehon  V.  Fotter,  4  Allen,  545;  Eeyaer  v.  Rice. 
47  Md.  203;  Outrfnttf*  Co.  v.  Oh<tfee,  18  R.  I. 
867;  Snook  v.  Snetzer,  85  Ohio  St.  616;  Vfrmont 
dO.It.  Co.  T.  rermoRt  Cent.  B.  Co.  46  Vt.  792, 
797;  C^ff^n  T.  UamUn,  69  How.  Pr.  286;  2 
Btonr,  Eq.  Jur.  %  900;  Bispham,  Eq.  4th  ed. 
S'424;  1  High,  lolunctions,  3d  ed.  g  106; 
Whart.  ConflTct  of  Lows.  S  711,  notf  a-.  Blge- 
low.  Estoppel.  4th  ed.  246;  Great  FatU  Mfg.  6). 
T.  WoTtUr,  28  N.  H.  462;  Buthhy  v.  Mitndaj/, 
5  Madd.  807;  BeO^r.  KetnAte,  1  Stm.  &  Sin. 
7;  AtUeood  v.  Banki,  9  Beav.  192;  BiU  r.  Tur- 
ner, 1  Atk.  515;  Gtaaeott  v.  Lang,  8  Myl.  &  C. 
45t;  flope  V.  Cammie,  L.  R  1  Ch.  820;  Ex 
parte  Tail.  L.  R  18  Eq.  811;  Re  ChtQman.L.  R. 
15  Eq.  75;  Mauie  v.  Watte,  10  U.  8.  6  Cranch, 
148  (3:  181);  P/tetpt  v.  McDonald,  09  U.  S.  398 
(25:  478);  Oorbett  v.  ITutt,  77  U.  8. 10  Wall.  464 
(19: 976). 

An  attachment  lien  Is  not  a  final  decree  of 
the  court. 

Sartvtetl  v.  F^etd,  68  N.  T.  841. 

The  plaintiffs  in  error  have  not  the  same 
rights  as  a  creditor  resident  fn  New  York. 

Pennoyer  v.  Neff,  95  U.  8.  714  (24:  665). 

The  court  of  Massachusetts  may  'compel 
citizens  of  Massachtisctts  to  transfer  rights  and 
proiieriy  elsewhere  situated. 

Penn  V.  Lord  Baltimore,  1  Ves.  Sr.  444; 
Watkin*  v.  Hoiman.  41  U.  8. 16  Pet.  35  (10: 
878);  Carbett  T.  Ifutt.  77  U.  S.  10  Wall.  464 
(10:976). 

[1111         ChitfJiuUee  Fuller  deUvered  the  oirin- 
loD  of  the  court: 

The  question  to  he  determined  is.  whether  a 
decree  of  the  Supreme  Judicial  Court  of  Mass- 
achusetts, restraining  citizens  of  that  Common- 
wealth from  the  prosecution  of  attachment 
suits  in  New  York,  brought  by  them  for  the 
purpose  of  evadine  the  laws  of  their  domicil, 
should  be  reversed  upon  the  ground  that  such 
judicial  action  In  Massachusetts  was  in  viola- 
tioa  of  article  lY.,  sections  1  and  2,  of  the 
Constitution  d  the  United  States^  which  read 
as  follows; 

US  U.S. 


"Sec.  1.  Full  faith  and  eradit  dull  be  glmi 
In  eadi  State  to  the  public  acts,  reeords  and 
judicial  proceedings  of  every  other  Stale.  And 
the  Congreas  may  by  general  laws  prescribe 
the  mannwin  which  such  acta,  records  and 
proceedings  shall  be  proved,  and  tbe  effect 
thenoi. 

"See.  8.  The  citizens  of  each  State  shall  be 
entitled  to  all  privileges  and  Immunitiea  of  citi- 
zens in  the  several  Slatea." 

Tbe  Act  of  May  36,  1790  (1  Slat.  193),  now 
embodied  In  §  906  of  the  Revised  Statutes,  after 
providing  the  mode  of  authenticating  the  acta, 
records  and  judicial  proceedings  of  ue  States, 
declares: 

"And  the  said  records  and  judicial  proceed*  t***^ 
fngs,  authenticated  as  aforesaid,  shall  have 
such  faith  and  credit  given  to  them  in  every 
court  within  the  United  States,  as  they  have  by 
law  or  usage  in  the  courts  of  the  State  from 
whence  the  said  records  are  or  shall  be  taken." 

This  does  not  invent  an  inquiiy  Into  the 
jurisdiction  of  the  court,  in  which  a  judgment 
IB  rendered,  to  pronounce  the  jndgmmt,  nor 
into  the  right  of  the  State  to  exercise  authority 
over  the  parties  or  the  subject  matter,  nor 
whether  the  judgment  is  founded  in,  and  im* 
peachable  for,  a  manifest  fraud.  The  Consti- 
tution did  not  mean  to  confer  any  new  power 
on  the  States,  bat  simply  to  regulate  the  effect 
of  their  acknowtedeed  jurisd&tkm  over  per^ 
sons  and  things  within  their  territory.  It  did 
not  make  the  judgments  of  the  Statues  domestio 
judgments  to  all  intents  and  purposes,  but  only 
gave  a  general  validity,  faith  and  credit  to 
them  as  evidence.  No  execution  can  be  issued 
upon  such  jndffments  without  a  new  suit  in 
the  tribunals  of  other  States,  and  tbey  enjoy, 
not  the  right  of  priority  or  privilege  or  lien 
which  they  have  in  the  State  where  they  are 
pronounced,  but  that  only  which  the  lex  fori 
gives  to  them  by  its  own  laws,  in  their  coar^ 
BCter  of  foreign  judgments.  MeBlmoyU  v. 
CbA<n,  88  U.  8.  18  Pet.  812,  838.  829  [tO:  177, 
1851;  jyArev  v.  Setehum,  53  U.  S.  11  How.  165 
[18:  6481;  llumpaon  v.  Whitman,  66  U.  S.  18 
Wall.  «7  121:897];  Pennoyer  v.  Neff,  95  U.  S. 
714  [34:  5661;  Wieeonein  v.  Pdicanlne.  Co.  127 
U.  8.  365,  392  [82:239,  3441;  Chrietmae  v.  Rua- 
tea,  72  U.  8.  5  WaU.  290  [18: 475];  Story,  Con- 
stitution,  g  1808^  teq.,  and  Story,  Conflict  of 
Jaws,  %  609.  And  other  judicial  proceedings 
can  rest  on  no  hl^er  ground. 

These  well  settled  principles  And  peftioent 
illustration  In  the  demioos  of  the  highest  tri- 
bunal of  the  Slate  of  New  York,  to  one  of 
which  we  refer,  as  the  contention  is  that  the 
decree  under  review  was  In  some  way  an  un- 
constitutfooal  invasion  of  the  jurisdiction  of 
that  State. 

In  Dobion  v.  Pmree,  19  N.  T.  166,  the  phiin- 
tiff  in  a  judgment,  recovered  in  New  York, 
brought  an  action  upon  it  io  tbe  Superior  Court 
of  C^nneclicut.  whereupon  the  defeodant  in 
tbe  judgment  filed  a  bill  against theplaintiff  on 
the  equity  side  of  tbe  same  court,  aflegiogthat 
the  judgment  was  procured  by  fraud,  and  pray*  i***J 
ing  relief.  The  plalotiff  In  the  jurlgment  ap- 
peared in  and  litigated  tbe  equity  suit,  and  the 
court  adjudged  that  the  allegatioos  of  fraud  in 
obtaining  the  judgment  were  true,  and  en- 
joined bun  tarn  proaecuting  anactloD  upon  it. 
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Be  asaiened  the  judftment,  aod  it  was  held  fa)  a 
auit  in  New  York,  orought  thereoo  the  as- 
algnee,  that  a  duly  autfaeuticated  copy  of  the 
lecord  of  the  decree  In  the  Connecncut  court 
was  coDcIusiye  evidence  that  thejodgnient  was 
obtained  by  fraud. 

The  Court  of  Appeals  held  that  while  a 
Judgment  rendered  by  a  court  of  competent  iu- 
lisdlctioD  could  not  be  Impeached  collaterally 
for  error  or  irregularity,  yet  It  o>uld  be  at- 
tacked upon  the  ground  of  want  of  jurisdic 
tion,  or  of  fraud  or  imposition;  that  the  right 
of  the  plaintiff  in  the  judgment  was  a  personal 
light,  and  followed  im  person;  that  when  the 
courts  of  Connecticut  obtained  jurisdiction  of 
bis  person  by  the  due  service  of  pnx^css  within 
the  State,  these  courts  had  full  power  to  pro- 
nounce upon  the  rights  of  the  parties  in  respect 
to  the  judgment,  and  to  decree  concerning  It; 
that  the  jurisdiction  of  a  court  of  equity  any- 
where, to  restrain  suit  upon  a  judgment  at  law, 
upon  sufficient  grounds,  was  one  of  the  firmly 
established  parts  of  the  authority  of  courts  of 
equity;  aod  that  U  could  not  Ik  held  that  a 
court  of  equity  in  one  Slate  had  no  jurisdiction 
to  restrain  such  a  suit  upon  a  judgment  of  a 
court  of  law  of  another  State.  If  the  objec- 
tion to  so  doing  was  founded  upon  an  assumed 
Tiolation  of  the  comity  existing  between  the 
several  States  of  the  United  States,  that  did  not 
reach  to  the  juriadiction  of  the  court,  a  rule  of 
comity  being  a  self-imposed  restraint  upon  an 
authority  actually  possessed;  and  as  to  the  ob- 
jection that  the  Constitutioo  of  Ihe  United 
States  and  the  laws  made  in  pursuance  of  it 
Inhibited  the  action  of  the  Connecticut  courts, 
this  could  not  prevail,  since  full  faith  and 
credit  are  given  to  the  judgment  of  a  state 
court  when  in  the  courts  of  another  Slate  it  re< 
ceives  the  same  faith  and  credit  to  which  it 
was  entitled  in  the  State  where  it  was  pro- 
nounced. PMree  v.  Olney;20  Conn.  544;  En- 
oH  T.  Seheiierman,  40  Ga.  a06;  Cage  v,  Camdy. 
64  U.  S.  28  How.  109  [16:4801. 

The  intention  of  section  Z  of  article  IV.  *<ras 
to  confer  on  the  citizens  of  the  several  States  a 
general  citizenabip,  and  to  communicate  alt  (he 
privileges  and  imranoitiea  which  the  dtizensof 
the  same  State  would  be  entitled  to  under  the 
like  circumstances,  and  this  includes  the  right 
to  institute  actions.  The  fact  of  the  citizen- 
ship of  Butler  and  Hayden  did  not  affect  their 

fTivilege  to  sue  in  New  York  and  have  the 
ull  use  and  benefit  of  the  courts  of  that  Stale 
in  the  assertion  of  their  legal  rights;  but  as  that 
fact  might  affect  the  rightof  action  as  between 
them  and  the  citizens  of  their  own  State,  ^e 
courts  of  New  York  might  have  held  that  its 
existence  put  an  end  to  the  seizure  of  their 
debtor's  property  by  Butler  &  Hayden  in  New 
York,  if,  however,  those  courts  declined  to 
take  that  view,  it  would  not  follow  that  the 
courts  of  Massachusetts  violated  any  privilege 
or  immunity  of  Masncbuaetta'  own  citizens  ra 
exercising  their  undoubted  Jurisdiction  over 
them. 

Discharges  under  State  Insolvent  Laws  ex- 
emplify the  principle.  Where  the  effect  of  the 
Insolvent  Law  is  to  relieve  the  debtor  from  lia- 
bility on  his  contracts,  such  discharge,  if  the 
creditor  and  debtor  liave  a  common  tfemidl,  or 
the  creditor,  though  nooreaideat,  baa  voluo- 


tarily  become  a  party  to  the  proceedings,  avails 
the  defendHDt  in  all  courts  and  places. 

It  was  decided  in  Sturgea  v.  Orowninshield, 
17  U.  8.  4  Wheat.  123  [4: 5291,  t^at  Stale  Leg- 
islatures have  authority  to  pass  a  Bankrupt  or 
Insolvent  Law,  provided  there  be  no  Act  of 
Congress  in  force,  establishing  a  uniform 
system  of  bankruptcy,  conflicting  with  such 
laws;  and  provided  the  law  itself  oe  so  framed 
that  it  does  not  impair  the  obligatioo  of  con- 
tracts. Eight  years  later,  in  CMm  t.  Saun- 
dert,  25  U.  S.  12  Wheat  SIS  [6: 600],  the  court 
held  lhat  the  power  of  Congreaa  to  establish 
uniform  laws  on  tbe  subject  of  bankruptciea 
throughout  the  United  States  did  not  exclude 
the  right  of  tbe  States  to  legislate  on  tbe  same 
subject,  except  when  tbe  power  bad  actually 
been  exercised  by  Congress,  and  tbe  state  laws 
confiicted  with  those  of  Congress;  that  a  Bank- 
rupt or  Insolvent  Law  of  any  Stale  which  dis- 
charged both  tbe  person  of  the  debtor  and  bis 
future  acquisitions  of  property  was  not  a  law 
impairing  tbe  obligation  of  contracts,  so  far  as 
respected  debts  contracted  subsequent  to  the 
passage  of  tbe  law;  that  a  certificate  of  dis-  ...» 
charge  under  such  law  could  not  be  pleaded  in 
bar  of  an  action  brought  by  a  citizen  of  an- 
other State  In  the  courts  of  the  United  States, 
or  of  any  otber  State  than  that  where  the  dis- 
charge was  obtained.  The  Insolvent  Law 
could  have  no  extraterritorial  operation,  and 
the  tribunal  administering  it  would  have  no 
jurisdiction  over  citizens  of  other  States.  But 
this  objection  would  not  lie  where  such  citi- 
zens had  become  parties  to  tlie  proceedings. 
Heuce.  in  Clay  v.  Smith,  28  U.  8.  3  Pet.  411  H: 
723],  it  was  held,  where  a  citizen  of  Kentucky 
suea  a  citizen  of  Louisiana,  and  the  defendant 
pleaded  hia  discharge  by  tbe  Bankrupt  Law  of 
Louisiana,  lhat  the  plaintiff,  who  had  received 
a  dividend  on  his  debt  declared  by  the  assign- 
ees of  tbe  defendant  in  Louisiana,  bad  volun- 
tarily made  himself  a  party  to  those  proceed- 
ings, abandoned  his  extraterritorial  immunity 
from  the  Bankrupt  Law  of  Louisiana,  and  was 
bound  by  that  law  to  the  same  extent  towhicb 
tbe  citizens  of  Louisiana  were  bound.  And  it 
may  be  considered  as  settled  that  State  Inaolv- 
ent  Laws  are  not  only  binding  upon  such  per- 
sons as  were  citizens  of  tbe  State  at  tbe*  time 
the  debt  was  contracted,  Dul  also  upon  foreign 
creditors  if  they  make  themselves  parties  to 
proceedings  under  these  Insolvent  Laws  by  ac- 
cepting dividends,  becoming  petitioning  cred- 
itors or  in  some  otber  way  appearlhg  and  as- 
senting to  the  jurisdiction.  Uaidwin  v.  Bale, 
68  U.  B.  1  Wan.  328  [17: 581];  OUman  v.  Lock- 
wood,  71  U.  S.  4  Wall.  400  [18:482]. 

In  New  York  an  attachment  is  obtained  on 
application  to  a  judge  of  tbe  supreme  court,  or 
a  county  Judge,  affidavit  being  made  as  to  tbe 
validity  oi  ttaeclaim  and  tbe  grounds  of  the  at- 
tachment, aod  a  bond  furnished  with  sufficient 
sureties.  The  judge  In  his  discretion  makes  an 
order  that  a  warrant  of  attachment  be  granted. 
Tbe  warrant  is  directed  to  the  sheriff,  and  is  snh- 
scribed  by  the  Judge,  and  requires  tbe  sheriff  to 
attach  and  safely  keep  so  much  of  the  property 
as  will  satisfy  theplaintiff's  demand,  with  costs 
aod  expenses.  This  is  served  by  the  sheriff 
taking  the  property  into  his  actual  custody,  or, 
In  the  cue  td  «  demand  tniateed,  by  leainng  a 
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copy  with  tbe  trustee  or  ganiisliee.  The  riier- 
tff,  under  the  direction  of  the  court,  most  col- 
lect  any  debt  or  chose  in  action  attached  by 
bim,  and,  it  necessary,  may  bring  an  action  in 
[116]  bis  own  name,  or  in  that  of  the  defendant, 
against  the  garnishee.  Code  of  Civil  Proced- 
ora,  title  itt.,  1  Bllas,  New  Tork  Annotated 
Code,  545  et  teq. 

Ad  attachment  is  in  the  nature  of,  but  not, 
strictly  speaking,  a  proceeding  in  rm,  sloce 
that  only  is  a  proceeding  I'a  rem  in  which  the 

£ recess  is  to  be  serred  on  the  thing  itself, 
r  in  an  attachment  suit  "the  defendant  ap- 
pears, the  cause  becomes  mainly  a  suit  in  per- 
sonam, with  the  added  incident,  that  tbe  prop- 
erty attached  remains  liable,  under  the  control 
of  the  court,  to  answer  any  demand  which  may 
be  established  against  defendant  by  the  floal 
judgment  of  tbe  court  But,  if  there  is  no  ap- 
pearance of  the  defendant,  and  no  serrlce  of 
process  on  him,  the  case  becomes,  in  Its  essen- 
tial nature,  a  proceeding  tn  rem,  the  only  ef- 
fect of  which  Is  to  subject  the  property  at- 
tached to  the  payment  of  the  demand  which 
tbe  court  may  find  to  be  due  to  the  plaintiff." 
Cooper  T.  Bejfnoidt,  77  U.  &  10  Wall.  SOtI,  318 
(19:  081,  933].  The  lien  la  Inchoate,  and  tbe 
properly  attached  held  to  await  the  result  of 
tbe  suit.  If  a  judgment  for  the  plaintiff  is  ob- 
tained, the  lien  becomes  perfected  and  the  prop- 
erty is  applied  to  satisfy  the  judgment.  If 

glaintiff  faiU  In  his  action,  the  lien  falls  with 
.  And  he  may  ao  fall  \n  reason  of  tbe  dls- 
diarge  of  tbe  defendant  in  insolvency,  when 
he  is  a  citizen  of  the  same  State,  or  has  made 
himself  a  party  to  the  proceedings  in  insolv- 
ency, or  by  the  action  of  other  courti  of  the 
State  where  tbe  suit  is  pending,  or  elsewhere, 
if  jurisdiction  tn  peraonam  be  obtained.  So 
that,  after  all,  the  inquiry  is,  whether,  in  a 
proper  case,  the  equity  courts  of  one  State  can 
control  persons  within  their  jurisdiction  from 
the  prosecution  of  autta  in  another.  If  they 
can,  in  accordance  with  tbe  principles  of  equi- 
ty jurisprudence  and  practice,  no  reason  is  per- 
ceived for  contending  that  the  Constitution  at 
the  United  States  prescribes  an^  different  r  i'e. 
And  tbe  determination  of  what  is  a  proper  cnse 
for  equity  interposition  would  seem  to  be  n^- 
posed  in  the  court  whose  authority  is  invoked, 
though  some  remarks  in  that  regard  ma.y  not 
im  properly  be  made. 

The  jurisdiction  of  the  English  Court  of 
Chancery  to  restrain  persons  within  its  terri- 
torial limits  and  under  its  jurisdiction  from  ilo' 
ing  anything  abroad,  whether  the  thing  for- 
.117]  bidden  be  a  conveyanceorotheract  inpain,  nr 
the  institution  or  tbe  prosecution  of  an  action 
in  a  foreign  court,  is  well  settled. 

In  Penn  v.  Lord  Baltimore.  1  Ves.  Sr.  444, 
ZOTYfHardwicke  recognized  tbe  principle  that 
cquitv,  aa  }t  acts  primarily  tn  pertonam  and  not 
merely  tn  rem,  may,  where  a  person  against 
whom  relief  ia  sought  is  within  the  jurisdic- 
tion, make  a  decree,  upon  the  ground  of  a  coo- 
tract,  or  any  equity  aahsistiog  between  the  par- 
ties, respecting  property  situated  out  of  the  ju- 
risdiction. 2  Ltsao.  Caa.  In  Eq.  4th  Am.  ed. 
1S06,  and  cases. 

In  MelntoA  t.  Ogilvie,  4  Term  Rep.  198, 
noU;  S.  C,  8  Swanst.  866,  note.  Lord  Hard* 
wicke  laya  down  the  same  doctrine  u  to  re- 
straining prosecution  1^  suit  TUB  case  bears 

IM  U.S. 


ao  doae  an  analogy  to  that  at  bu  Out  we  give 

it  in  full,  as  follows: 

"The  plaintiff  was  the  assignee  of  a  bank- 
rupt, the  defendant  a  creditor  who,  before  the 
bankruptcy,  went  Into  Scotland  and  made  ar- 
restments on  debts  doe  to  the  bankrupt  from 
peiBona  there.  Upon  an  atBdavit  of  the  de- 
fendant's having  got  this  money  into  his  hands, 
an«  exeat  wasgranted;  and  a  motion  was  now 
mode  on  the  biehalf  of  the  defendant  to  dis- 
charge it,  upon  a  supposition  that  be  bad  a 
right  to  the  goods  as  creditor  by  his  arrestments. 

"The  Lord  Chancellor  asked  whether  he  had 
sentence  before  the  bankruptcy:  and,  being 
answered  in  the  negative,  be  said,  'Then  it  » 
like  a  foreink  attachment,  by  which  this  court 
will  not  auner  a  creditor  to  gain  priority,  if  no 
sentence  were  pronounced  before  the  bank- 
ruptcy. I  cannot  grant  a  prohibition  to  the 
court  of  sessions;  hut  I  will  certainly  make  an 
order  on  the  party  here  to  restrain  him  from 
getting  a  priority,  and  evading  the  laws  of 
bankruptcy  here.   If  tbe  gentleman  were  not 

going  abroBd,  I  would  do  nothing;  but  as  be 
1, 1  will  not  dlacbarge  the  writ  without  his 
giving  security  to  abide  tlie  event  of  the  cause.' " 

Pmn  V,  Lord  Baltimore  is  cited  with  ap- 
proval by  0/iief  Jvstiee  Marshall  in  Mateie  v. 
WatU,  10  U.  S.  6  Cranch,  148  f8:  1811.  where 
a  suit  was  Instituted  in  the  Circuit  Court  of 
Kentucky  to  compel  tbe  conveyance  by  tbede- 
fendant  of  the  le^  title  of  land  in  Ohio,  on  riiai 
the  ground  Uiat  he  had  notice,  when  it  was  *■  ^ 
purchased,  of  tbe  prior  equity  of  the  complain- 
ant. The  defense  was  that  the  land  was  be* 
yond  tbe  jurisdiction  of  the  court  and  within 
tbe  State  of  Ohio.  This  defense  was  overruled 
by  tlie  court  below,  and  Its-decision  affirmed 
by  this  court  "This  court  is  of  opinion,"  said 
the  chief  justice,  "that  tn  a  case  of  fraud,  of 
trust  or  of  contract,  the  jurisdiction  of  a  court 
of  chancery  la  suBtalnable  wherever  the  person 
he  found,  although  lands  not  within  the  juris- 
diction of  that  court  may  be  affected  by  the 
di'cree." 

And  in  I^nnoyer  v.  Neff,  95  U.  8.  714,  728 
[24;  566,  5691,  it  is  said  in  the  opinion  of  the 
court  by  Mr.  Jvatiee  Pleld:  "The  State, 
through  its  tribunals,  may  compel  persons 
domiciled  within  Its  limits  to  execute,  In  pursu- 
nnce  of  their  contracts  respecting  property  else- 
where situated,  instruments  in  such  form  and 
with  such  solemnities  as  to  transfer  tbe  title,  so 
far  as  such  formalities  can  l>e  complied  with; 
and  the  exercise  of  this  jurisdiction  in  no  man- 
ner interferes  with  the  supreme  control  over 
the  property  by  the  State  within  which  It  ia 
situated.  Penn  v.  Lord  Baltimore,  1  Ves.  Sr. 
444;  Mattie  v.  Watta,  10  U.  8.  6  Cranch,  148 
[3:  1811;  Wathinas.  Bolman,  41  U.  8.  16 Pet 
23  [10:  8781;  Corbeit  v.  Nutt,  77  U.  8.  10  Wall 
464  [19:  97g." 

In  Lord  PortarUngUm  t.  BovJbg,  8  Myl.  A 
K.  104, 106,  Lord  caa««ffor  Brougham  reviews 
the  hijitory  of  tbe  jurisdiction  to  restrfiin 
parties  from  commencing  or  prosecuting  ac- 
tions In  foreign  countries,  and  concludes: 
"Nothlbg  can  be  more  unfounded  than  tbe 
doubts  the  jurisdiction.  Iliat  Is  ground- 
ed Hke  all  other  Jorisdletlon  of  the  court, 
not  upon  any  pretention  to  tbe  ezerdse 
of  Jndidal  and  Mmlnistrative  rights  abroad. 
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but  on  the  clrcumBtonce  of  the  person  of  the 
party,  on  whom  this  order  is  made,  being 
'within  the  power  of  the  court."  Ekirl  of  Ox- 
f^4  Cam,  S  Lead.  Cas.  in  £q.  1816, 1  Ch. 

Mr.  Jvttiee  Story  states  the  principle  thus: 

"But  although  the  courts  of  one  country  have 
□0  authority  to  stay  proceedings  in  the  courts  of 
Hoother,  they  have  an  undoubted  authority  to 
control  all  persons  and-  things  within  their 
own  territorial  limits.  When,  therefore,  both 
parties  to  a  suit  in  a  forcipi  country  areresi- 
[119]  deul  within  tlie  territorial  limits  of  another 
country,  the  courts  of  equity  in  the  latter  may 
act  in  pertonam  upon  those  parties,  and  direct 
tbem  injunction  to  proceed  no  further  in 
Buch  suit  u  such  a  case,  these  courts  act  up- 
on acknowledged  principles  of  publiclaw  in  re- 
gard to  juriEOlclioo.  They  do  not  pretend 
to  direct  or  control  the  foreign  court,  but,  with- 
out regard  to  the  situation  of  the  subject 
matter  uf  the  dispute,  they  consider  the  equities 
between  the  parties,  and  decree  I'n  personam  ac- 
cording to  those  equities;  and  enforce  obedience 
to  their  decrees  by  process  in  pertonam,  .  .  . 
It  is  now  held  that  whenever  the  parties  are 
resident  witbiu  a  country,  the  courts  of  that 
country  have  full  authority  to  act  upon  them 
personally  with  respect  to  the  subject  of  suila 
In  a  foreign  country,  as  the  ends  of  justice  may 
require;  and  with  that  view  to  order  tliem  to 
take,  or  to  omit  to  take,  any  steps  and  prooeed- 
tnga  in  any  other  court  of  justice,  wbetber  in 
the  same  cunntry,  or  In  aiqr  foreign  country." 
Story,  £q.  Jur.  sections  8W,  900. 

In  Phelv»  V.  MeJkmatd,  99  U.  8.  298,  808 
[25:478,476],  Mr.  JvMHee  Swayne  usesthb  lan- 
guage: 

"Where  the  necessary  parties  are  before  a 
court  of  equity,  it  is  immaterial  that  the  res  of 
the  controvert,  whether  it  be  real  or  personal 
property,  is  beyond  the  territorial  Jurisdic- 
tion of  the  tribunal.  It  has  the  power  to  com- 
pel the  defendant  lo  do  all  things  necessary,  ac- 
cording to  the  Ux  loci  ret  tita,  which  he  could 
do  voluntarily,  to  give  full  effect  to  the  rlecree 
against  him.  Without  regard  to  the  aituatioo 
of  the  subject  matter,  such  courts  consider  the 
equities  between  the  panics,  and  decree  tnper- 
aonam  according  to  those  equities,  aod  enToioe 
obedience  to  their  decree  by  process  in  per- 
tonam." 

Such  is  undoubtedly  the  result  of  the  clenr 
weight  of  authority,  and  the  rule  has  been 
often  applied  by  the  courts  of  the  domic'l 
against  the  attempts  of  some  of  Its  citizens  to 
defeat  the  operation  of  Its  laws  to  the  wrong 
and  injury  of  others. 

Thus  it  was  held  by  the  Supreme  Court  of 
Ohio,  Snook  v.  Snetzer,  25  Ohio  St  516,  that 
where  the  statutes  of  that  State  exempted  the 
earnings  for  personal  service  of  a  debtor,  who 
was  the  head  of  a  family  and  a  citizen  of  the 
[120]  State,  the  Ohio  courts  hadMilhority  to  restrain 
a  citizen  of  the  county  in  which  the  equity 
action  was  commenced,  from  proceeding  In 
another  State  to  attach  the  earnings  of  such 
head  of  a  family,  with  a  view  to  evade  the  Ex- 
emption Laws  of  Ohio,  and  to  prevent  him  from 
availing  himself  of  the  benefit  of  such  law. 

To  the  same  effect  is  Kej/eer  v.  Rice,  47  Md. 

M4 


203.   The  Court  of  Appeals  of  Maryland  d» 

dared  the  power  of  the  State  to  compel  its  own 
citizens  to  respect  iis  laws,  even  bcyoud  its  own 
territorial  limits,  to  be  supported  by  the  great 
preponderance  of  precedent  and  authority;  and 
sustained  an  injunction  to  restrain  the  further 
prosecution  in  another  Slate  of  an  attachment 
by  which  the  defendant  sought  to  recover 
wages  due  the  complBinant  in  Maryland  and 
there  exempt  from  attachment. 

So  in  Burlington  A  M.  R.  B.  Co.  v.  Hiomp- 
•on,  81  Kan.  180.  though  it  was  held  that  a 
foreign  corporation  doing  business  in  Ennsu 
might  be  gumlsbeed  for  a  debt  due  to  a  nan* 
resident  employ^,  contracted  outside  of  tba 
State  and  exempt  from  gamlahment  in  the  State 
where  the  defendant  and  garnishee  raided, 
yet  it  was  conceded  by  ^uffje  Brewer,  in  deliv- 
ering the  opinion,  "that  in  the  courts  of  aState 
any  citizen  of  that  State  may  be  enjoined  from 
resorting  to  the  courts  of  any  other  State  for 
the  purpose  of  evading  the  ExempUoo  Lnws  of 
his  own  State;"  and  this  was  so  decided  ia 
Zimmerman  v.  Franke,  84  Kan.  650. 

In  WiUon  v.  Joteph,  107  Ind.  490.  5  West 
Rep.  681,  the  Supreme  Court  of  Indiana  ruled 
an  injunction  would  lie  to  restrain  a  resident  (Hi 
Indiana  from  prosecuting  an  aUachment  pro- 
ceeding against  another  resident  in  the  courts 
of  anotner  State,  in  violation  of  astatute  which 
made  it  an  offense  to  send  a  claim  against  a 
debtor  out  of  the  State  for  collection,  in  order 
to  evade  the  Exemption  Law.  And  see  Chajee 
V.  Quidniek  Co.  13  R.  I.  442,  449;  Great  Fat's 
Manufacturing  Co.  v.  Worater,  23  N.  H.  463; 
Pickett  V.  ^VrffMwm,  45Ark.  177. 

The  rule  is  not  otherwise  io  New  York.  It 
is  true  that  in  .Vefidv.  '-Vm-iff,  8Palge,  Ch.  408, 
the  chancellor  said:  "I  am  not  aware  thai  any 
court  of  equity  In  the  Union  has  deliberately 
decided  that  it  will  exercise  the  power  by  pro- 
c&*<s  of  injunction  to  restrain  proceeding  which 
have  been  previously  commenced  in  the  courts 
of  another  State.     And  the  reason  urged 
'  against  the  exercise  of  the  power  was  that  if 
the  courts  of  one  State  should  see  fit  to  enjoin 
j  proceedings  in  another,  ihe  latter  might  retnli- 
^  ate  in  like  manner  in  enjoining  proceedings  in 
;  the  first,  and  thus  give  rise  to  an  endless  con- 
I  filet  of  jurisdiction.   But  this  reasoning  has 
I  not  commended  Itself  to  the  Jndldal  mind,  for 
I  the  injunction  ts  not  dlrertcd  to  the  courts  of 
the  other  State,  but  simply  to  the.  parties  liti- 
gant; and  although  the  power  should  be  exer- 
I  cised  with  care,  and  with  a  just  rcgnrd  to  the 
comity  which  ouRht  to  prevail  among  co-ordi- 
\  nate  sovereignties,  yet  its  existence  cannot  at 
this  day  be  denied. 

In  Vail  V.  Knapp,  49  Barb,  299,  305,  an  Id* 
junction  was  continued  against  citizens  of  New 
York,  plaintiffs  In  attachment  suits  In  Ver- 
mont, upon  the  ground  that  they  were  pro- 
ceeding in  Vermont  in  evasion  of  the  laws  of 
New  York;  and  the  court  points  out  that,  though 
tis  a  general  rule  the  courts  of  New  York  de- 
cline to  interfere  by  Injunction  to  restrain  its 
citizens  from  proceeding  in  an  action  wbicit 
has  been  commenced  In  a  sister  State,  citing 
Mead  v.  Merritt,  2  Paige,  Ch.  402;  Burgeu  v. 
Smith,  2  Barb.  Ch.  276,  and  other  cases,  yet 
"there  are  exceptions  to  this  rule,  nnd,  when  a 
case  is  presented  fairly  constituting  such  ex- 
ception, extreme  delicacy  should  not  deter  the 
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court  from  controlling  tbe  conduct  of  a  party 
within  Its  jtirisdiction  to  prevent  oppression  or 
fraud.    No  ruleof  comity  or  policy  forbids  it." 

Tbe  same  result  was  aunounced  In  Dt'nmwrv 
V.  Nere^iHmer,  82  Hud,  204,  where  the  So* 
preme  Court  of  New  York  held  tbatao  express 
company  could  maintalD  an  action  In  New 
York  to  restrain  tbe  defendant,  a  resident  of 
the  State  of  New  York,  from  prosecuting  ac- 
tions against  the  company  in  tbe  District  of 
Colombia,  brought  to  avoid  a  decision  of  the 
Court  of  Appeals  of  New  York,  differing  from 
tbe  rule  upon  the  same  subject  In  the  District 
of  Columbia. 

In  Brie  R.  Ca.  Bamteg,  45  N.  T.  637,  the 
Court  of  Appeals,  speaking  tbrongh  Foltrer,  J., 
treats  the  general  question  as  not  admitting  of 
doubt. 

At  the  time  of  these  proceedings,  as  for 
many  years  before,  the  Commonwealth  of 
Mftssachusetts  bad  an  elaborate  system  of  In- 
solvent Laws,  designed  to  secure  toe  equal  dis- 
tribution of  the  properly  of  its  debtors  among 
their  creditors.  Under  these  Insolvent  Laws 
all  preferences  were  avoided,  and  all  attach- 
ments in  favor  of  particular  creditors  dissolved. 
Tbe  transfer  of  the  debtor's  properly  to  his  as- 
signees in  insolvency  extended  to  all  his  prop- 
erty and  assets,  wherever  situated.  This  was 
expressly  provided  as  to  such  as  might  be  out- 
side  of  the  State.  By  one  of  the  sections  of 
the  chapter  of  the  Public  Statutes  of  Massa- 
chusetts treating  of  this  subject,  the  debtor  was 
required  to  do  all  acts  necessary  to  give  the  as* 
siguees  power  to  "demand,  recover  and  re- 
ceive all  tbe  estate  and  effects  so  sssigned,  espe- 
cially  any  part  thereof  which  is  without  tuis 
State."  (Mass.  Pub.  Stnt.  1882,  chap.  167, 
^  74.)  Whenever  the  debtor  had  made,  to  the 
satisfaction  of  tbe  judge  In  insolvency,  a  fall 
transfer  and  delivery  of  all  his  estate,  and  con- 
formed to  the  directions  and  reqniiements  of 
the  law,  be  was  entitled  to  be  absolutely  and 
wholly  discharged  from  his  debts,  with  certain 
exceptions;  but  it  was  provided  that  a  discharge 
should  not  he  granted  to  a  debtor  whose  assets 
did  not  pay  flity  per  cent  of  the  ciaims  proved 
against  liis  estate,  unless  upon  tbe  assent  in 
writing  of  a  majority  in  number  -and  value  of 
his  creditors  who  had  proved  thefr  claims. 
(g|80,  86.) 

Nothing  can  be  plainer  than  that  the  act  of 
Butler,  Hayden  &  Co.,  in  causing  (be  property 
of  tbe  insolvent  debtors  to  be  attached  in  h 
foreign  jurisdiction,  tended  directly  to  defeat 
the  operation  of  tbe  Insolvent  Law  In  Its  most 
essential  features,  and  it  is  not  easy  to  under- 
stand why  such  acts  could  not  be  restrained, 
within  the  practice  to  which  we  have  referred. 

But  for  the  attachment  suits  tbe  assinieea 
fn  insolvency  could  have  collected  the  aalm 
of  Bird  against  Claflln  ft  Ca,  but  could  not 
have  Intervened  In  those  suits  and  ashed  of 
tbe  courts  of  New  York  the  enforcement  of 
their  title.  The  rule  in  that  State  la  thst,  by 
the  comity  of  nations,  tbe  statutory  title  of 
foreign  assignees  in  bankruptcy  is  recognized 
and  enforcra  when  It  can  be  done  without  Id- 
justice  to  the  citizens  of  the  State,  and  without 
tffejudice  to  creditors  pursuing  their  remedies 
nna?r  the  New  York  statutes,  provided  also 
that  such  title  is  not  Id  conflict  wltb  the  laws 
or  public  polity  of  tbe  State,  and  that  the  for^ 
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eign  court  had  jurisdiction  of  the  bankrupt. 
^  WaiU,  99  N.  Y.  488. 

Under  such  a  rule  it  is  evident  that  tbe  rem- 
edy of  the  assignees  was  in  equity  and  In  the 
courts  of  their  domicil. 

This  is  the  conclusion  reached  In  EMder  v. 
T^J^U,  48  N.  H.  121, 126,  referred  to  by  counsel 
tta  appellant.  That  was  a  case  where  citizens 
of  Massachuaetta  commenced  In  New  Hamp- 
shire an  attachment  against  certain  other  citi- 
zens of  the  former  State;  proceedings  In  insolv- 
ency  against  the  defendants  were  afterwanls 
instituted  in  Massachusetts;  and,  subsequently 
to  this,  certain  New  Hampshire  creditors  at- 
tached the  same  jHxiperty  and  then  moved  for 
a  continuance  to  await  tbe  proceedings  in  in- 
solvency, for  the  purpose  oi  pleading  the  In- 
solvent's discharge  in  bar  of  the  first  attach- 
ment. But  the  court  denied  the  motion,  hold- 
ing that  the  Massachusetts  creditors  had  availed 
themselves  of  their  .strict  legal  rights  as  estab- 
lished and  allowed  by  the  Statute  Law  of  New 
Hampshire,  and,  for  the  purpose  of  an  attach- 
ment, might  properly  be  considered  subjects 
of  that  state  government;  but  the  court  added: 
"  If  the  subsequent  attaching  creditors  have  a 
remedy,  and  can  In  any  way  prevenltbe  plain- 
tiffs from  obtaining  a  preference,  tbeir  appeal 
should  be  made,  as  creditors  of  the  defendants, 
to  the  Massachusetts  courts,  which  may  ex»- 
cise  tbdr  jurisdiction  over  thefr  own  citizens 
if  they  have  violated  any  of  tbeir  laws  by  their 
experiment  here."  Bwrnia  Nat.  Bank  v. 
LaCombe,  84  N.  Y.  887,  886. 

So  in  the  case  of  Paine  v.  Letter,  44  Conn. 
196,  where  a  citizen  of  Rhode  Island  attached 
in  Connecticut  a  debt  due  from  a  citizen  of 
Connecticut  to  a  corporation  of  Pennsylvania, 
which  had  made  an  assignment  for  the  benefit 
of  creditors,  tbe  lien  of  the  attachment  waa 
held  valid  against  tbe  claim  of  the  trustee  in 
the  assignment,  because  the  right  of  the  trustee 
in  insolvency  In  Connecticut  rested  only  on  the 
comity  whicn  the  court  there  could  exercise  or 
refuse  to  exercise  at  Its  discretion,  while  the 

glaintiff  had  a  legal  right,  under  tbe  laws  of 
onnectlcut,  to  prosecute  bis  suit.  r««^» 
In  Rhavin  v.  Pearee,  110  111.  850.  the  Supreme 
Court  of  Illinois  declined  to  recognize  at  law 
the  Insolvent  Laws  of  Pennsylvania,  by  giving 
effect  to  a  statutory  assignment  in  that  State, 
even  as  against  an  attaching  creditor  of  the 
same  State  with  tbe  debtor.  But  the  same  tri- 
bunal found  no  difficulty  in  holding,  in  Ser- 
comb  T  Oattin,  128  111.  556,  that  tbe  courts  of 
Illinois,  on  the  application  of  a  receiver  ap- 
pointed by  them,  could  enjoin  a  person  within 
the  jurisdiction  of  tbe  court  from  Interfering 
In  respect  to  property  belonging  to  an  Insolvent 
copartnership  for  which  the  receiver  had  been 
appointed,  altbongh  thatpropeny  was  outside 
of  tbe  jurfsdtctlon;  and  (Xtfee  v.  Quidoiek  Ok 
18  R  f.  442;  Dehon  v.  Fetter,  4  Alien.  545,  and 
Vermont  AO.R.(Jo.  v.  Vermont  (kntral  B.  Co. 
46  Vt.  TfiB.  were  cited. 

DOum  V.  Fhtter.  4  Allen,  545,  Is  ibe  leading 
case  upon  tbe  subject,  argued  by  eminent  goun- 
ael  on  notb  aides,  and  decided  upon  great  con- 
sideration. The  Supreme  Jadida]  Court  of 
Massachusetts,  speaking  throng  Bigelow,  Ch. 
J. ,  points  ont  that  the  jiirlsdlctlon  of  a  court, 
as  a  court  of  chancery,  to  restrain  persons  with- 
in Its  jurisdiction  from  prosecuting  softs,  up<Hi 
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«  proper  case  made,  eiiher  Id  tbe  courts  of 
Massachusetts  or  in  other  States  or  foreign 
Gouatries,  rests  on  tbe  clear  authority  vested  in 
courts  of  equity  over  persous  within  tbe  limits 
of  tbeir  junsdlctioQ  and  amenable  to  process, 
to  stay  acta  contnry  to  equity  and  good  ccn- 
sdence;  and  that,  as  tbe  decree  of  tbe  court  in 
such  cases  is  directed  solely  at  tbe  party,  it  Is 
wholly  immaterial  that  such  party  is  prosecut- 
ing bis  action  in  tbe  courts  of  another  State  or 
country. 

The  action  was  a  bill  in  equity  to  enjoiu  a 
citizen  of  Massachusetts  from  availing  himself 
of  an  attachment  of  personal  property  in  Penn- 
sylvania, as  againsl  a  debtor  put  into  insolven- 
cy under  tbe  laws  of  Massachusetts,  and  thus 
preventing  the  same  from  coming  to  the  hands 
of  tbe  assignee.  The  court  hem  that  it  was 
obvious  that  the  controversy  was  simply  as  to 
Uie  relative  rights  of  citizens  of  Massachusetts 
to  personal  property  belonging  to  insolvent 
debtors,  domiciled  in  that  State,  and  raised  no 
[1S51  question  involving  a  conflict  of  rights  between 
citizens  of  Massiicbu&etts  and  another  Stale, 
nor  as  to  the  validity  of  a  foreign  law,  or  of 
liens  acquired  under  it.  On  the  contrary,  the 
case  rested  on  the  ground  that  tbe  defendants, 
if  allowed  to  proceed  with  their  action,  would 
perfect  a  lien  then  only  inchoate  under  their 
attachment,  and  might  thereby  establish  a  valid 
title  to  the  property  of  tbe  msolvent  debtors 
under  the  laws  of  Pennsylvania. 

"Looking,  then,  at  our  own  laws,"  said  the 
court,  "to  ascertain  which  of  the  two  parties 
to  this  suit  has  a  paramount  riebl  or  superior 
equity  to  the  debts  due  to  tbe  InsolventB  from 
persons  residing  out  of  the  State,  there  would 
set-m  to  be  but  little,  if  any,  room  open  for 
doubt  or  controversy."  The  fundamental  prin- 
ciple of  (be  Insolvent  Laws  of  the  Common- 
wealth, that  all  tbe  property  of  the  debtor 
should  be  taken  and  equally  clWiibuled  among 
bis  creditors,  was  remarked  on,  and  the  provis 
ions  of  the  statute  intended  to  secure  that  end 
recapitulated.  Tbe  inevitable  conclusion  was 
announced  that  as  the  act  of  the  defendants  in 
causing  the  nropertv  of  the  insolvent  debtors 
to  be  attached  in  a  loreign  jurisdiction  tended 
directly  to  defeat  tbe  operation  of  the  law  by 
preventing  a  portion  of  tbe  property  of  the 
debtors  from  coming  to  their  assignees  to  be 
equally  distributed  among  their  creditors,  and 
giving  a  preference  to  certain  of  their  debtors, 
so  that  they  would  obtain  payment  of  their 
debt  in  full,  it  waa  therefore  an  attempt  by 
those  creditors,  dtizena  of  Massachusetts,  to 
defeat  tbe  operation  at  their  own  laws,  to  the 
Injury  of  other  creditors  of  the  insolvents. 
And  tbe  court  proceeded:  "This  is  manifestly 
contrary  to  equity.  Tbe  defendants,  being 
citizens  of  this  State,  are  bound  by  its  laws. 
Tbev  cannot  be  permitted  to  do  any  acts  to 
evade  or  counteract  their  operation,  the  effect 
of  which  is  to  deprive  other  citizens  of  rights 
which  those  laws  are  intended  to  secure.  Cer- 
tain it  is  that  they  could  not  in  any  manner  or 
by  any  process  lake  from  tbe  assignees  of  an 
inaolvpnt  debtor  property  belonging  to  him 
within  iliis  State,  and  appropriate  It  to  the  pay- 
ment of  their  debt  in  full.  To  prevent  such 
appropriation,  if  the  lav  furnished  no  adequate 
and  complete  remedy,  this  court  would  inter- 
fere by  suitable  procen  in  equity.   We  are 


unable  to  see  any  reason  for  withholding  ao^  t^M] 

Interference,  merely  because  our  dtizens  seek 
to  accomplish  the  same  purpose  bv  resorting  to 
a  foreign  jurisdiction,  and  with  tne  aid  of  the 
laws  of  another  State  or  rauntry.  An  act 
which  is  unlawful  and  contrary  to  equity  gains 
no  sanction  or  validity  by  the  mere  form  or 
manner  In  which  it  is  done.  It  Is  none  tbe 
less  a  violation  of  our  laws,  because  it  is  ef- 
fected through  the  instrumenlality  of  a  pro* 
cess  which  islawfiil  in  a  foreign  tribunal.  By 
interposing  to  prevent  It,  we  do  not  interfere 
with  the  jurisdiction  of  courts  in  other  States, 
or  control  the  operation  of  foreign  laws.  We 
only  assert  and  enforce  our  own  authority  over 
persons  within  our  jurisdiction,  to  prevent  them 
from  making  use  of  means  by  which  they  seek 
to  countervail  anil  escape  the  operation  of  our 
laws,  in  derogation  m  tbe  rights  and  to  the 
wrong  and  injury  of  our  own  citizens." 

To  the  argument  that  tbe  bill  could  not  be 
maintained,  because  the  statutes  of  Massachu- 
setts regulating  tbe  assignment  and  distribution 
of  insolvent  estates  could  have  no  extraterrito- 
rial effect  or  operation,  the  court  answered  that 
whUe  it  was  true  that  tbe  statutes  of  Maasocbu- 
setts  ex  proprio  pigor«  bad  no  effect  or  opera- 
tion in  other  States,  it  waa  also  true  that,  by 
the  comity  of  States  and  nations,  the  laws  of 
one  country  are  allowed  to  a  certain  extent  to 
control  the  rights  of  persons  and  property  In 
other  countries,  though  not  allowed  to  have 
any  effect  to  tbe  injury  of  tbe  citizens  of  such 
other  country.  From  this  principle  it  followed, 
as  a  necessary  consequence,  that  personal  prop- 
erty of  a  Massachusetts  insolvent  debtor,  situ- 
ate in  Pennsylvania,  would  vest  In  the  Massa- 
chusetts insolvent's  assignees,  with  power  to 
take  possession  of  and  collect  tbem  either  in 
tbcir  own  names  or  in  the  name  of  the  Insolv- 
ent, if  Oiey  were  not  held  or  attached  by 
virtue  of  a  process  or  lien  in  favor  of  a  creditor, 
which  would  he  valid  under  the  laws  of  Penn- 
sylvania. Hence,  if  the  attachment  in  Penn- 
sylvania were  valid  and  binding,  the  Massa- 
chusetts creditors  would  obtain  a  nf;ht,  superior 
to  that  conferred  under  tbe  Massachusetts 
laws  on  the  assignees  in  insolvency,  by  tbe  act 
of  such  creditors,  in  defeat  of  tbe  operation  of 
the  Uws  of  tbeir  own  State;  so  tliat  a  proceed- 
ing in  equity  might  properly  be  resorted  to  to  |  ijgj] 
compel  the  defendants  to  desist  from  the  prose* 
cution  of  a  suit  which  would  have  such  au 
effect. 

Nor  did  the  court  regard  tbe  fact  as  control- 
ling to  the  contrary,  that  tbe  attachment  was 
made  prior  to  the  institution  of  the  proceedings 
in  insolvency,  because  the  attachment  tended 
to  contravene  tbe  clear  intent  of  tbe  statutes, 
which  aim  to  vest  in  the  assignee  all  the  prop- 
erty of  the  debtor  which  could  have  been  a»- 
signed  by  him  or  taken  on  execution  against 
him  at  the  Ume  of  the  commencement  of  the 
insolvent  proceedings,  "although  the  same  is 
tlien  attached  on  mesne  process  as  the  propertv 
of  tbe  debtor;"  and  because,  aside  from  tbat,  ft 
appeared  tbat  the  defendants,  when  they  instU 
tuted  process  in  Pennsylvania,  and  made  their 
attachment,  knew  thai  the  debtors  were  insolv- 
ent, and  bad  reason  to  believe  tbat  proceed- 
ings in  insolvency  were  about  to  be  instituted 
against  them,  and  caused  tbe  attachment  to  be 
nude  with  an  Intent  to  obtain  a  preference 
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over  other  creditors,  and  to  avoid  the  operation 
of  the  losnlveat  Laws  of  the  Commonwealth. 
Under  such  circumstances,  priority  gave  no 
equity  to  the  defendants.  The  purpose  to  in- 
terfere with  and  preveDt  the  proper  distri- 
bution of  the  insolvent's  estate  took  away  all 
claim  to  equitable  roosideration  which  mi^ht 
exist  when  priority  was  obtained  in  good  faith. 
The  decree  accordingly  went  enjoining  the  de- 
fendants from  prosecuting  their  attainments. 

The  objection  was  urged  that  the  effect  of 
the  restraint  might  be  to  enable  all  nonresi- 
dent creditors  to  appropriate  property  by  at- 
tachment to  the  payment  of  their  debta,  and 
thereby  to  gain  a  preference  over  attaching 
creditors  residing  in  Massachusetts  as  well  as 
to  prevent  the  property  from  passing  to  the 
assignees.  This  was  of  course  a  matter  to  be 
considered  by  the  court  in  arrivingat  a  conclu- 
aion  as  to  granting  the  relief  praved.  It  may 
be  remarked,  bowever,  that  while  as  between 
citizens  of  the  State  of  the  forum,  and  the  as- 
signee appointed  under  the  laws  of  another 
State,  the  claim  of  the  former  will  be  held 
superior  to  that  nf  the  latter  by  tbe  courts  of 
the  former,  yet  this  has  not  been  so  ruled  in 
many  of  the  Stales,  as  between  an  assignee  ap- 
pointed in  another  State  and  citizens  of  other 
[IS8]  States  than  that  of  bis  appointment,  and  of  the 
forum.  Undoubtedly  the  fiction  of  law  that 
the  domlcU  draws  to  it  the  personal  estate  of 
the  owner  wherever  it  may  bappeu  to  be,  yields 
whenever  it  is  necessary  for  the  purposes  of 
lustice  that  the  actual  »it-u»  of  the  thing  should 
De  examined,  and  always  yields  when  the  laws 
and  policy  of  the  State  where  tbe  property  is 
located  invalidate  a  transfer,  even  though  valid 
by  tbe  law  of  tbe  assignor's  domicil,  io  which 
State  it  was  made,  subject  to  thequaliflcations. 
that  property  once  vested  in  the  assignee  and 
in  his  possession  will  not  be  disturbed,  and 
that,  in  some  jurisdictions,  when  tbe  attnchiog 
creditor  is  domiciled  in  the  same  State  wiUi  the 
assignor,  he  may  be  precluded  frmn  disputing 
tbe  asslgoment  in  a  foreign  court. 

Whether  tbe  law  of  the  common  domicil  of 
two  or  more  litigants  determines  their  title  to 
property  in  another  territorv,  so  that  an  attach- 
ing creditor,  whose  domicil  fa  tbe  same  as  that 
of  the  aasignor,  cannot  set  up  against  an  as- 
signment the  law  of  a  foreign  country  where 
tbe  property  is  actually  situated,  has  been  much 
discussed.  It  Is  certain  that  the  law  of  tbe 
common  domicil  cannot  overcome  such  regU- 
try  and  other  positive  laws  of  tbe  other  coun- 
trr  as  are  distinctly  politic  and  coercive. 
(WhartoD  on  ConlL  Laws,  360,  S71.)  If  a 
State  provides  that  do  title  shall  pass  to  prop- 
erty within  its  borders,  except  on  certain  c<m- 
ditions,  such  provision  cannot  be  overridden  bv 
tbe  law  of  any  other  Slate,  which  parties  domi- 
(^ed  there  may  be  held  to  have  adopted.  It 
was  in  this  view  that  Mr.  JvtHee  Miller,  refer- 
ring to  a  voluntary  couvevance,  lln  Qrten  v. 
Van  Btakirk,  73  U.  S.  Q  WaE  807.  811,  812 
[18:  909,  000],  said: 

"  There  is  no  little  conflict  of  authority  on 
the  general  question  as  to  how  far  the  trans- 
fer of  personal  property  by  assitmment  or  sale, 
made  In  the  country  of  the  ilomicil  of  tbe 
owner,  will  be  beld  to  be  valid  in  the  courts  of 
the  country  where  the  property  is  situated. 

183  U.  8. 


where  these  are  in  different  soverei^tlet. 
The  learned  author  of  the  Commentanea  on 
the  Conflict  of  Laws  has  discussed  the  subject 
with  his  usual  exhaustive  research.  And  it 
may  be  conceded  that,  as  a  question  of  comity, 
tbe  weight  of  his  authority  Is  in  favor  of  the 

EroposiUon  that  such  transfers  will  generally 
e  respected  bythe  courts  of  thecountry  where 
the  property  is  located,  although  the  mode  of 
transfer  may  be  dUfttent  ^m  that  prescribed 
by  the  local  law.  ,  .  . 

"  But.  after  all,  Uils  is  a  mere  principle  of 
comity  between  the  courts,  which  must  give 
way  when  the  statutes  of  the  country  where 
property  is  situated,  or  tbe  established  imlicv  of 
Its  laws,  prescribe  to  its  courts  a  different  rule." 

Oreat  contrariety  of  state  decisiou  exists 
upon  this  general  topic,  and  it  may  be  fairly 
stated  that,  as  between  citizens  of  the  State 
of  tbe  forum  and  tbe  assignee  appointed  under 
the  laws  of  another  State,  the  claim  of  the 
former  will  be  beld  superior  to  that  of  the  latter 
by  the  courts  of  the  former;  while,  as  between 
the  assignee  and  citizena  of  his  own  State  and 
the  State  of  tbe  debtor,  the  laws  of  such  State 
will  ordinarilr  be  applied  in  the  State  of  the 
litieation,  unless  forbidden  by,  w  inconsistent 
with,  the  laws  or  policy  of  the  latter.  Again, 
although,  in  some  of  the  States,  the  fact  that 
the  asdfgnee  claims  under  a  decree  of  a  court 
or  by  virtue  of  the  law  of  the  State  of  the  dom- 
icil of  the  debtor  and  the  attaching  creditor, 
and  not  under  a  conveyance  by  the  insolvent, 
is  regarded  as  immaterial,  yet,  in  most,  tbe 
distinction  between  involuntary  transfers  of 
property,  such  as  work  by  operation  of  law,  as 
Foreign  Bankrupt  and  iDSolvent  Iaws,  and  a 
voluntary  convevance,  is  recognized.  The 
reason  for  tbe  distinction  is  that  a  voluntary 
transfer,  if  valid  where  made,  ought  geoerally 
to  be  valid  everywhere,  being  the  exercise  of 
the  personal  right  of  the  owner  to  dispose  of 
his  own.  while  an  assignment  by  Deration  of 
law  baa  no  legal  operation  out  of  the  State  In 
which  the  law  was  passed.  This  is  a  reason 
which  applies  to  citizens  of  tbe  actual  titua  of 
the  property  when  that  la  elsewhere  than  at 
tbe  domicil  of  the  insolvent,  and  the  contro- 
versy has  chiefly  been  as  to  whether  property 
so  situated  can  pass  even  by  s  vidthitary  c<»- 

'Tn°Fam«r  v.  Jaffray.  06  N.  Y.  248,  tbe 
debtor,  residing  in  New  York,  made  a  general 
assignment  for  the  benefit  of  creditors  to  the 
plaintiff.  He  owned  personal  property  situ- 
ated in  Pennsylvania,  which  was  attached  by 
New  York  creditors,  havfau  no  actual  notice 
of  the  assignment,  before  the  aadgument  had  riani 
been  recorded  io  Pennsylvania,  a  statute  of  ^  ' 
that  Stale  provided  that  assignments  of  prop- 
erty situated  there,  made  by  a  person  not  a 
resident  therein,  might  be  recorded  in  any 
county  where  the  property  waa,  and  wouU 
take  effect  from  its  date,  "provided  that  no 
bona  fide  purchaser,  mortj^gee  ereditm, 
having  a  lien  thereon  before  the  recording  la 
the  same  countv,  and  not  having  prevuMia 
actual  notice  thereof,  shall  be  affected  or 
prejudiced."  It  was  held  that  an  injunction 
should  not  be  granted  against  the  New  York 
creditors  from  prosecuting  their  attachment 
suits  in  Pennsylvania,  The  assignment,  said 
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the  coart,  wns  b  mere  ToluDtary  coDveyaDce, 
and  "did  cot  operate  upon  the  creditors  of 
tlie  aasiffDor,  dot  place  them  UDder  any  obliga- 
tioDS.  It  left  them  entirely  free  to  act.  Tbey 
ODuJd  utterly  refiue  to  nave  anything  to  do 
with  it.  ana  retain  their  claims  and  enforce 
them  in  their  own  time,  as  best  they  could, 
against  their  debtor.  The  assignee  became  a 
trustee  for  such  creditors  of  the  assigoor  only 
as  chose  to  accept  him  as  such,  ana  without 
their  assent  the  assignment  did  not  bring  the 
creditors  Into  any  rdalion  with  the  asrignee, 
or  with  each  other.  The  law  did  not  take  this 
insolvent's  property  for  distrlbutloD  among  his 
creditors,  bnt  its  distribution  was  his  own  act 
Any  one  of  his  creditors  could,  notwithstaod- 
iog'  the  assignmeDt,  enforce  hia  claim  against 
any  property  of  the  assignor  not  conveyed  by 
the  aaa&nmenr,  without  violating  any  rights 
or  equlttefl  of  the  other  creditors."  The  law  of 
Fenniylvania  was  then  referred  to,  and  it  was 
ihowo,  as  the  fact  was,  that  such  an  assign- 
ment was  recognized  in  Penasylvania,  but  that 
to  give  it  effect  before  it  had  been  recorded 
where  the  property  was,  would  have  been  in 
contravention  of  the  law  of  the  Stale.  Upon 
this  ground  the  court  distinguished  Oekerman 
V.  Orott,  54  TA .  Y.  29,  where  "it  was  held  that 
a  voluntary  assignment  by  a  debtor  reeidingin 
Canada,  valid  by  the  laws  of  his  domicil,  aud 
not  invalidated  by  any  law  of  this  State,  was 
valid  here  and  operated  to  transfer  the  as- 
ngnor'B  property  situated  here.  That  the  de- 
cision would  have  been  different  if  the  assign- 
ment had  been  in  contravention  of  our  laws  or 
policy,  is  fully  recognized  in  the  opinion  of  the 
court."  And  so  also  tlie  court  dlstinfmished 
the  case  of  Bagby  v.  Atlantic,  Mimmppi  & 
Ohio  Railroad  Co.  86  Pa.  291.  There  a  re- 
ceiver had  been  appointed  In  the  State  of  Vir- 
ginia of  the  proper^  of  the  railroad  company, 
and  at  the  tiine  of  such  appointment  there  was 
due  to  it,  from  a  debtor  In  Pennsylvania,  a 
certain  sum  of  money  which  the  refxiver 
claimed.  But  after  bis  appointment  a  creditor 
residing  in  Virginia  went  lo  the  Stale  of  Penn- 
sylvania and  there  commenced  suit  against  the 
nilroad  company  and  attached  the  debt  due  it, 
and  it  was  held  that  the  receiver  was  entitled 
to  the  debt  And  the  Court  of  Appeals  said: 
"  The  transfer  of  the  title  to  the  receiver  was 
not  Id  contravention  of  any  law  of  Pennsyl- 
vania, and  hence  it  was  held  that  aa  against  a 
citizen  of  Virginia,  bound  by  its  laws,  the  ap- 
pointment of  a  receiver,  binding  upon  him 
there,  would,  by  comity,  be  held  to  be  binding 
upon  him  in  Pennsylvania." 

In  the  case  in  hand,  tbe  Supreme  Judicial 
Court  of  Maasacbusetts  thought  it  proper  to 
grant  the  injunction,  since  It  was  a  case  of  the 
takins  by  the  law  of  Ibe  iusolvent's  property 
for  distribution  among  his  creditors,  who,  so 
far  as  resident  In  the  State  of  Massachusetts, 
were  hrongbt  Into  relations  with  the  assignee 
and  with  each  oiher,  which  precluded  them 
from  enforcing  their  claim  against  tbe  property 
of  tbe  assignor  conveyed  by  the  SFsignment, 
and  rendered  the  effort  to  do  so  a  violation  of 
the  rights  and  equities  of  the  other  creditors, 
and  an  absolute  infraction  of  the  law  of  their 
own  domicil.  Nor  was  there  any  law  or 
policy  of  tbe  State  of  New  Tork  contravened 
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by  tbe  infiolvent  proceedings  In  question,  or  In 
itself  inimical  to  the  title  of  tbe  assignees. 

In  Lawrence  v.  BatehelUr,  181  Mssa.  504, 
the  defendant,  Batcheller,  a  dtizen  of  Haaaa- 
cbusettt.  bad  brought  suits  by  attachmnit  ia 
other  States  against  one  Paige,  also  a  dtizen 
of  Massachusetts,  Indebted  to  defendant,  and 
in  embarrassed  circumstances,  and  gamlsheed 
and  ultimately  collected  various  amounts  due 
to  Paige.  Paise  subsequently  went  into  in- 
solvency, and  bu  assignees  sued  Batcheller  al 
law  to  recover  tbe  mon»,  Tbe  Supreme  Jt^ 
didal  Court  of  UaBsacnueetts  held  that  tbe 
assignees  could  not  recover  because,  as  the 
attachments  were  made  prior  to  the  time  wben 
the  assignment  In  Insolvency  took  effect,  and,  t^^l 
having  been  made  in  other  States,  were  not 
dissolved  by  the  pTOceedings  in  insolvency, 
and  were  valid  by  the  laws  of  the  Slates  where 
they  were  instituted,  they  prevailed  over  the 
insolvency  assignment,  the  statutes  of  Ma^a- 
chusetta  not  m&ing  a  title  so  acquired  void  or 
voidable  at  the  election  of  the  assignees  in  in- 
solvency.  And  the  court,  holding  that  courts  of 
law  will  not  always  afford  a  remedy  In  dam- 
ages for  all  wroogB  which  courts  of  equity 
might  preveut.  said:  "  Courts  of  equitv  recog- 
nize and  enforce  rights  which  courts  of  law  do 
not  recognize  at  all;  and  it  Is  often  on  this 
ground  that  defendants  in  equity  are  enjoined 
from  prosecuting  actions  at  law."  Tbe  dis* 
tiuction  between  the  action  as  brought  and 
Dehon  V.  Foster  was  treated  as  obvious. 

What  has  been  said  is  in  harmunv  with  the 
rule  announced  in  Oreen  v.  VanBumirli,  72  U. 
S.5  Wall.  807  [18:  699];  8.  C.  74  U.  S.  TWall. 
189  [19:  1091.  In  that  case,  Bates,  who  lived 
in  New  York,  executed  and  delivered  to  Van 
Buskirk,  who  lived  in  the  same  State,  a  chattel 
mortgage  on  certain  iron  safes  which  were 
then  in  the  City  of  Chicago.  Two  days  after 
this,  Green,  wbo  was  also  a  dt^n  of  New 
York,  being  ignorant  of  the  exigence  of  tbe 
mortgage,  suea  out  a  writ  of  atiachment  in  the 
courts  of  Illinois,  levied  on  the  safes,  and  sub- 
sequently had  them  sold  In  satisfacllon  of  the 
juagment  obtained  in  the  attachment  suit 
There  was  no  appearance  or  contest  in  this  at- 
tacbmeot  suit,  and  Van  Buskirk  was  not  • 
party  to  It,  althougfa  he  could  havQ  made  him- 
self such  party  and  contested  the  right  of 
Qreen  to  levy  on  tbe  safes,  being  expressly  au- 
thorized bv  the  laws  of  Illinois  so  to  do.  It 
WAS  conceded  that  by  the  law  of  Illiuois  mort- 
gages of  personal  property,  until  acknowledged 
ana  recorded,  were  void  aa  agsiost  third  per^ 
sons.  Subsequently  Van  Buskirk  sued  Oreen 
in  New  York  for  the  value  of  tbe  safes  mort- 
gaged to  him  by  Bates,  of  which  Green  had 
thus  received  the  proceeds.  The  courts  of 
New  York  gave  judgment  in  favor  of  Van 
Buskirk,  holding  that  tbe  law  of  Mew  York 
was  to  govern  and  not  the  law  of  IHinois.  al- 
though the  property  was  situated  in  the  latter 
State,  and  that  the  title  passed  to  V«n  Buskirk 
by  the  execution  of  tbe  mortgage.  Tbe  cause 
was  then  brought  to  this  court  and  first  con- 
sidered upon  a  motion  to  dismiss  for  want  of  [IM] 
jurisdiction.  Mr.  Jutiiee  Miller  delivered  tbe 
opinion  overruling  that  motion.  The  cause 
then  came  on  to  be  beard  upon  the  merits,  and 
the  Jtidgment  of  tbe  Court  of  Appeala  of  New 

Its  C.  8. 


Digitized  by  Google 


18B8L 


Otax  T.  Cnniuiaaui. 


im-m 


ToA  mt  remied.  Thli  conrt  bdd  that  u, 
bj  the  laws  of  IIUdoIs,  u  attachment  od  per- 
■onal  propertj  woald  take  precedence  of  an 
unrecordw  mortgage,  executed  in  another 
State  where  recordiog  was  not  necessary,  the 
judgment  Id  attachment  would  be  binding 
tbougli  the  owoer  of  the  chattels,  the  auach- 
tag  creditor  and  the  mortgage  creditor  might 
alibe  reddents  of  such  other  State;  and  Mr. 
^utice  Davis,  speaking  for  the  court,  said: 

*'  It  should  be  borne  in  mind,  lo  the  discus- 
«ion  of  this  case,  that  the  record  in  the  attach* 
inent  suit  was  not  used  as  the  foundation  of 
an  action,  but  for  purposes  of  defense.  Of 
•course,  Green  could  not  sue  Bates  on  It.  be- 
cause tbe  court  bad  no  jurisdiction  of  bis  per- 
son; nor  could  it  operate  on  any  other  proper- 
ty beloopng  to  Bates  than  that  which  was  at- 
tached. ^  But  aa,  by  the  law  of  Illinois,  Bates 
was  the  owner  of  the  iron  safes  when  the  writ 
«f  attachment  wss  levied,  and  aa  Green  could 
and  did  lawfully  attach  them  to  satisfy  his 
debt  in  a  court  which  had  Jurisdiction  to  render 
the  judgment,  and  as  tbe  safes  were  lawfully 
sold  to  satisfy  tliat  Judgment,  it  follows  that 
when  thus  sold  the  right  of  properly  In  them 
was  changed,  and  the  title  to  tbem  became 
Tested  in  the  purchasers  at  tbe  sale.  And  as 
the  effect  of  the  levy,. judgment  and  sale  is  to 
protect  Greea  if  sued  in  the  courts  of  lUioois, 
and  these  proceedings  are  produced  for  bis.own 
Justification,  it  ought  to  rcoulre  do  arguaient 
to  show  that  when  sued  In  toe  court  of  another 
Htale  for  tbe  same  transaction,  and  he  justifies 
In  thv  same  mauner,  tbat  he  is  also  protected. 
Any  other  rule  would  destroy  all  safety  In  de- 
rivative titles,  and  deny  to  a  State  the  power 
to  regultiie  the  transfer  of  personal  property 
within  its  limits,  and  to  subject  such  property 
to  legal  proceedings." 

It  n'ill  be  perceived  that  it  was  manifestly 
inadmissible  to  bold  that  after  Van  Buskirk 
had  permitted  Qreea  to  go  to  judgment  in  a 
proceeding  in  rem,  which  appropriated  the 
property  as  belonging  to  Bate",  be  could  then 
1 134j.  get  judgment  against  Green  for  the  conversion 
*  of  what  had  so  been  adjudged  to  him,  an  ad- 
judication which  Van  Buskirk  bad  voluntarily 
declined  to  liti^te  in  tbe  prot>er  forum,  and 
had  not  sought  m  his  own  State  to  prevent  It 
was  a  contest  between  two  individuals  claiming 
the  same  property,  and  that  property  capabfe 
of  an  actual  titua,  and  actually  situated  in  Illi- 
nois. Tbe  attachment  was  not  only  levied  tn 
accordance  with  tbe  laws  of  Illinois,  but  the 
laws  of  that  State  afHrmatively  invalidated  the 
lastrumeot  under  which  Van  Buskirk  claimed. 
Clearly,  then,  the  law  of  tbe  domicil  of  Van 
Buskirk.  Green  and  Bates  could  not  overcome 
such  registry  and  other  positive  laws  of  Illinois 
as  were  distinctively  coercive.  Heney  v.  R. 
I.  Leeomotite  Work»,  93  U.  S.  664  [23:  10031; 
Walworth  V.  HarrU,  129  U.  8.  855  [82;  712]. 

In  tbe  case  at  bar,  tbe  attachment  suits  have 
not  gone  to  judgment,  and  the  assignees  in  in- 
•olvency  have  proceeded  with  due  diligence  as 
«gainst  these  creditors,  citizens  of  Masaachu- 
letts,  who  an  seeking  to  evade  the  laws  of  their 
own  State;  nor  is  there  anything  in  tha  law  or 
policy  of  New  York  opposed  to  the  hiw  or 
policy  of  Uassacbnsetts  In  tbe  piemlsea. 

We  find  no  infilogemeot  of  us  Cmistltutlott 
13<  V.  & 


In  the  rendition  of  the  decree,  end  it  i»  aeeord- 
ingis  ^fftrmed. 

Mr.  Jvttiet  Brew«r»  not  having  been  • 
member  of  the  court  when  this  case  was  con- 
sidered, took  no  part  in  its  decision. 

Mr.  Ju$tic»  MiUar,  dissenting: 
I  diaaent  from  tbe  judgment  and  oj^nkm  td 
the  court  in  this  case.  I  am  of  o^dnlou  that 
tbe  proceedings  In  the  state  court  of  New 
York,  whether  tbey  be  considered  as  tbe  bona 
fide  action  of  Fayerweather  for  his  own  bene- 
fit,  or  as  merely  representing  the  interests  of 
Butler,  Hayden  &  Co.,  were- efficient  in  estab- 
lishing a  lien  on  the  indebtedness  of  Aaron 
Claflin  &  Co.,  of  New  York,  which  by  tbe 
laws  of  that  State  was  superior  to  any  right 
then  held,  or  which  coula  be  acquired  after- 
wards, by  theassigoeee  in  insolvencv  of  Daniel 
C.  Bird.  Indeed,  it  is  not  questiooedf  in  the  very 
learned  opinion  of  tbe  court  in  this  case  that 
if  Butler,  Hayden  &  Co.  had  been  permitted  to 
go  on  with  their  proceeding  la  New  York, 
they  would  have  aecured  an  order  in  tbe  court  [1861 
in  which  the  proceediojn  were  pending,  that 
the  garnishees,  Aaron  Claflin  &  Co.,  should 
pay  the  amount  of  their  Indebtedness  to  the 
plaintiff  in  that  action.  But  the  whole  argu- 
ment of  the  court  is  that,  because  Butler,  Hay- 
den &  Co.  were  citizens  of  Massachusetts,  they 
were  under  some  superior  obUgatim  to  the  law 
of  Massachusetts,  and  to  he  governed  by  the 
rights  that  law  conferred,  which  prevented 
tbem  from  availing  themselves  of  tbe  law  of 
New  York  that  gave  them  this  superior  right. 

I  do  not  deny  the  general  principle  that  a 
pany  found  within  the  jurisdiction  of  a  court 
and  subject  to  its  process  may  be  restrained  and 
enjoined  from  doing  certain  things  In  some 
other  jurisdiction,  because  the  thing  which  be 
might  attempt  to  do  is  opposed  to  the  principles 
of  equity  or  to  tbe  law  of  tbe  place  where  be  ia 
found.  And  such  might  be  the  law  In  tbia 
case  but  for  the  provision  of  tbe  Constitution 
of  the  United  States  and  the  Act  of  Congress, 
both  of  which  are  recited  in  the  opinion  of  tbe 
court,  which  require  tbat  tbe  "  records  and  ju- 
dicial proceedings  of  a  State  aothenilcated  as 
aforesaid  shall  bavesuch  faltb  and  credit  given 
to  them  in  every  court  in  the  United  States  as 
tbey  would  have  by  laV  or  usage  in  the  courts 
of  the  State  from  whence  such  records  are  or 
shall  be  taken."  The  record  introduced  from 
the  court  of  New  York  In  this  case  had  the  ef- 
fect in  that  Stale  to  give  Butler,  Hayden  ft  Co. 
a  lien  on  the  indebtedness  of  Aaron  Claflin  ft 
Co.  to  their  creditor  Bird,  which  in  that  court 
would  have  ripened  Into  a  judgment  and  been 
enforced.  Tbat  was  the  faith  and  credit  which 
tbe  laws  of  New  York  gave  to  tbat  proceeding. 
It  Initiated  ft  right.  It  established  a  lien,  and 
there  was  no  power  In  the  conrta  of  Massa- 
chusetts to  Interrupt  the  course  of  these  pro* 
cedings  to  tbe  final  result  Tbat  la  to  say, 
there  was  no  power  to  do  this  directly.  Had 
it  the  right  to  do  it  by  sei^ng  the  persons  of 
Butler,  Hayden  ft  Go.  in  Massachusetts,  and 
compelling  tbem  there  to  forego  I  he  advantage 
which  tbey  had  secured  in  tbe  state  courts  of 
New  York?  When,  therefore,  Butler,  Hayden 
ftCo.  were  sued  incqultyintheoourtaof  lUMa- 
chnsetts  and  there  waa  produced  the  record  of 
theae  proceedlngi  In  the  oouTt  of  New  York ,  tbe 
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1 1361  Qoeitkm  wu  presented  to  the  courts  ot  Massa- 
chusetts what  effect  they  would  give  to  those 
proceeding*.  Now  they  did  not  give  the  effect 
which  the  laws  of  New  York  fcave  lo  them. 
Neither  the  law  nor  the  usage  iu  the  courts  of 
New  York  admitted  of  such  proceeding  as  that 
takeu  in  the  courts  of  Massachusetts. 

If  there  waa  any  enor  in  proceedlDgs  in  the 
court  of  New  Tork,  that  error  was  subject  to 
correction  in  due  course  of  law  In  courts  of 

estice  of  the  State  of  New  York,  and  Butler, 
ayden  &  Co.  had  a  right  to  insist  on  the  valid- 
ity of  their  proceedings  being  tested  by  the 
courts  aod  gOTeraed  by  the  laws  ot  the  Stateof 
New  York,  and  oot     thoae  of  Haasachusetts. 

It  Is  DO  auawer  to  this  to  say  that  Butler, 
Hayden  &  Co.  were  citizens  of  Afnssachiisetts 
ana  were  found  within  its  jurisdiction.  The 
higher  law  of  the  Constitution  of  the  United 
Btates  places  this  restraint  upon  the  courts  of 
Massachusetts  in  dealing  even  with  her  own 
citizens,  and  if  her  cilisens  have  obtained  rights 
Id  the  courts  ol  New  York  whlcl|.haTe  become 
a  part  of  the  records  and  judicial  proceedings 
of  those  courta,  no  difference  bow  the  law  un- 
der which  those  rights  are  established  may  be 
opposed  to  the  law  of  the  State  of  Massachu- 
setia,  they  are  to  be  respected  by  the  courts  of 
Massachusetts,  because  they  are  effectual  over 
the  parties  and  subject  matter  in  New  York, 
and  because  tiie  Constitution  of  the  United 
Btates  and  the  Act  of  Congress  of  May  26, 
1790,  assert  the  principle  that  the  courts  of 
Massachusetts  must  give  full  credit,  br  which 
b  meant  the  same  effect  to  the  proceedings  in 
New  York  which  that  State  gives  to  them. 
The  constitutional  provision  which  makes  this 
dedantlon  la  part  of  article  IV,,  and  it  is  in 
Immediate  connection  with  Ita  second  sectfon, 
which  declares  that  "the  citizens  of  each  State 
ahall  he  entitled  toallthe  privileges  and  immu- 
nities of  citlzena  in  the  several  States."  The 
meaning  of  this  is  to  prevent  conflicts  between 
courts  of  tbe  different  States  over  the  same  mat- 
1^  by  estabUabfag  the  rule  that  whatever  la 
dbne  or  decided  In  one  State  ahall  be  respected 
In  every  other  State  when  properly  proved  be- 
fore it.  It  is  one  feature  of  the  general  idea 
which  Is  found  ell  through  the  Constitution. 
[137]  These  are  the  principles  established  after  a 
most  vigorous  contest  bv  the  case  of  Green  v. 
Van  Butkirk,  twice  before  this  court,  and  re- 
ported in  72  U.  S.  5  Wall.  807  [18:6I»9l,  and  74 
U.  S.  7  Wall.  189  [10:109].  In  that  case  both 
the  contesting  parties  lived  in  the  State  of  New 
York  and  were  citizens  of  that  State.  Each 
asserted  a  paramount  title  to  certain  safes 
which  were  in  the  City  of  Chicago.  Green,  al- 
though a  citizen  of  New  York  with  Van  Bus- 
kirk,  levied  in  the  State  of  Illinois  an  attach- 
ment on  these  safes,  on  which  Van  Buskirk  had 
a  chattel  mortgage  executed  in  the  State  of 
NevK  York  but  not  recorded  in  niinois.  Green 
proceeded  with  bis  attachment  and  bought  tbe 
aafea  under  it,  which  he  converted  to  his  own 
use  in  nilaois.  Afterwards  he  was  sued  by 
Van  Buskirk  In  tbe  Stateof  New  York  for  this 
coDTeraion,  and  be  set  up  and  relied  od  the  pro- 
oeediDga  In  tbe  attachment  suit  in  Illinois  as  a 
defense.  Tbe  Bnpnme  Court  of  New  York 
beld  that  as  between  Its  own  citizens.  Its  law 
upon  the  nbject  of  chattel  mortgages,  which 
was  the  claim  Vao  BnaUric  bad  on  the  sates, 
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should  prevail,  wbOe  Green  Insisted  that  tha 

lav  of  Illinois,  where  the  proceedings  in  the 
attachment  took  place,  and  where  the  safes 
were,  should  govern.  In  the  case  as  it  first  pre- 
sented itself  in  this  court  a  motion  to  dismiss 
for  want  of  jurisdiction  was  made,  which  the 
court  overruled  on  the grouud  that  tbe  case  waa 
to  be  governed  by  the  Aw  of  minds  under  the 
Constitution  of  the  United  States  and  the  Act 
of  Congress  already  referred  to. 

Tbe  case  afterwards  came  on  in  7  Wallace, 
upon  the  further  questiou  whether  the  laws  of 
Iliiools  were  such  as  lo  give  Green  a  right  to 
that  proceeding,  and  the  court  held  that  they 
were;  that  the  attachment,  judgment  and  aale 
in  Illinois  were  valid,  and  tnat  the  state  courts 
of  New  York  were  bound  to  give  them  effect 
Id  the  proceeding  of  Van  Butkirk  v.  Oreen. 

The  only  difference  between  that  case  and  the 
one  now  under  consideration  Is.  that  at  the 
time  the  court  in  Massachusetts  intervened  and 
undertook  to  prevent  Butler,  Hayden  &  Co. 
from  pursuing  their  case  In  tbe  courts  of  New 
York,  there  bad  been  no  judgment  in  favor  of 
that  company.  But  I  am  at  a  loss  to  see  why 
the  right  established  by  Butler,  Hayden  &  Co. 
In  tbe  courts  of  New  York  is  not  as  much  to 
be  respected  and  the  same  effect  given  to  it  ac-  IIM} 
cording  to  Its  nature,  as  if  the  judicial  proceed- 
ing had  ripened  into  a  judgment.  It  la  very 
clear  that,  but  for  the  Injunction  against  But- 
ler, Hayden  &  Co.,  thev  would  have  got  such 
a  judgment  and  would  have  obtained  their 
money;  and  If  they  had  been  sued  in  Massa- 
chusetts for  violating  tbe  laws  of  Massachusetts 
on  that  subject,  it  is  equally  clear,  according  to 
Oreenr.  Van  RuMrk,  that  the  proceedings  in 
tbe  New  York  court  would  have  been  a  good 
defense.  I  tiiink,  therefore,  that  the  judgment 
of  the  court  aod  the  prlnclplea  of  the  opinion 
are  erroneous,  and  are  opposed  lo  the  former 
decisions  of  this  court, 

Juatiee$  Field  and  Harlan  concur  in  thi* 
dlaaenL 


THE  ILLINOIS  CENTRAL  RAILROAD 
COMPANY  BT  Ai.,  Ftffs.  in  Err., 

V. 

MILLARD  BOSWORTH  bt  au 

(Bee  8.  C.  Beporter'8  ed.fiB-106u) 

Qmflaeatum  Act— rights  of  owner  of  land  after 
pardon— life  intereat  f&tfeited~re»iduarj^ 
tote  TtMtored  bff  pardM^^eet  eg  hit  deed, 
itfter  pardon. 

L  Where  land  of  one  who  bore  anna  In  tbe  Con- 
federate army,  sgainst  tbe  United  StateSv  In  tbe 
late  war,  waa,  under  the  OonflBcatton  Act,  ocmh 
demnodaod  aold,  be  waa, by  tbe  special  p«nkra 
and  br  tbe  amneaty  proolamatloo  of  tbePreal- 
deot,  restored  to  the  control  and  power  of  lis- 
positloD  over  tbe  fee  simple  In  reversioB  of  tbs 
land  expectant  upon  the  tcnnlnatlon  of  the  can- 
flsoated  estate  therein. 

X  NothlDf  bnthia  Ufa  iotateat  In  the  land'na 
forfeited  under  the  Oonflsoatlon  Aet:  his  po'wer 
to  dispose  of  tbe  land  was  suspended  br  his  diaa- 
billtr  aa  an  offender  against  the  United  Statea. 

8.  On  being  restored  to  aU  hia  right*,  he  was  n- 
stored  to  the  resldiiair  ownenUp  of  tbe  kind 
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•abject  to  th«  tmifruot  of  tbe  pnrntmmr  under 
the  coDfiscatloD  prooeedloss. 
i,  Asutoequent  coDveymnoe  1)7  him  and  hit  wlie 
of  all  tbelr  rlitbt  fmd  title  In  and  to  uiA  land, 
tnoBterted  the  land,  as  agalut  Ui  hain, 

[No,  79.] 

Argued  Nov.  n.  If,  18S9.  LeeidedJan.eo,2S90. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
Sutes  for  the  Eastern  District  of  Loufaisoa 
to  review  a  judgment  in  favor  of  plaintiff  in 
tn  action  to  reoover  the  posKaitoB  of  land. 

The  facta  are  stated  tn  the  opinion. 

Mem9.  Olranlt  Fftrr&r.  Thomu  J. 
SMamea  and  Jarm  Ftntrtu,  for  plainiifEs  in 
error: 

Upon  tbe  death  of  the  ovoerof  real  prop- 
erty wtiicb  had  beeo  cooflscatea  and  boIo.  his 
heirs  take  qua  heiis  under  the  Uxrei  tita.  and 
Bot  by  donation  from  the  generosity  of  tbe 
coTemment,— that  Is,  by  purchase. 

Atetfno  T.  SeAmidt,  118  U.  S.  388  (28:  976); 
SMdB  V.  Shiff.  124  U.  6.  8S1  (81:  446). 

It  was  decided  by  this  court  in  Tha  Ptoteetor, 

79  U.  8.  12  Wall.  700(20:  468);  BiaUt.  Broum, 
82  U.  S.  Ifi  WalL  177  (21:  128);  U.  S.  v. 
Thonaa,  89  U.  S.  15  WwH  887  (31:  89);  Adoer 
▼.  Altt&n,  82  U.  B.  15  WaU.  657  (21: 284),— that 
the  war  legally  ended  on  April  2, 1866. 

The  President  has  tbe  constitutional  power 
to  grant  reprieves  and  pardons  for  offenses 
agajnst  the  United  StateiL  except  In  cases  of 
Impeachment 

Totmgw.  Cr.  A  97 n.  8.  88,  80,  88 (24:  992, 
8W,  1000). 

The  law  makes  the  proof  of  pardon  a  com- 
plete substitute  for  proof  that  he  gave  no  aid 

or  comfort  to  the  rebellion. 

Sx parte  Garland.  71  U.  B.  4  Wall.  880  (18: 
870);  Armstnmg't  Foundry,  78  U.  S.  6  Wall. 
766  (18:  882);  Padeiforfi  Oaae,  76  U.  S.  B 
Wall.  581  (10:  788);  KlHn't  Cote,  80  U.  S.  18 
Wall.  150  (20:  527);  Pargevd'B  Case.  80  U.  8. 
18  WaU.  156  (20:  646);  Mn.  Armstrvnt/t  Gate, 

80  U.  8.  IS  WalL  154  (20:  614);  Carlule  v.  U. 
A  88  U.  S.  16  WaU.  147  (21:  426);  Opinions 
of  Attys-GenL  vol.  8,  p.  liOl;  Oab&m  v.  V.  8.  91 
U.  8.  474  (23:  888);  knote  r.  V.  S.  95  U.  8. 
149(24: 442):  SaH  v.  U.  8.  118  U.  S.  62  (80: 96). 

Alter  oondemnatioD  the  fee  leiiiaios  in  the 
offender. 

Baneockv.  Bfomy, 6 B.  Hott.  (B^.)681;  Bor- 
tand'e  Cote,  4  Mason,  174;  Windeor  v.  Me  Veigh, 
98  U.  8.  288  (28:  917);  Burbank  v.  Conrad.  96 
U.  S.  298  (24:  781);  Kirk  v.  Lmd,  106  U.  S. 
815  (27:  103):  Waplee  v.  J7ay>,  108  U.  8.  6  (27: 
882):  mcparteLange.^*i  U.  8.  18  Wall.  ITT, 
178  (21:  879);  JXiy  v.  Jftom,  85  U.  8.  18  WaU. 
166(21:  860):  BigtUno  v.  Forrest.  76  U.  8.  9 
Wall  389  (19:  696). 

If  his  creditors  had  rights  upon  the  property 
they  could  euforce  those  rifrbts  in  the  courts  by 
oompuIsoiT  process  after  the  conflscattoo. 

Claims  ^  Mareuard,  87  U.  b.  SO  Wall.  114 
(28:  827);  Waptes  v.  Bans.  108  U.  S.  6  (37: 
688). 

Messrs.  Edgrar  H.  Farrar  and  Smest  B. 

Kruttsehnitt,  for  defendants  Id  error: 

llie  beira  of  one  whoae  property  was  confis- 
cated take  tbe  property  at  nis  death  by  Inheri- 
taace,  though  their  ancestor  was  not  seised 
thereof  at  the  tine  of  his  death. 
tU  U.8. 


WaUaeh  v.  Vtm  Biswiek.  02  U.  8.  202  (38: 
478);  Ohi^Jfrai*  Mtlf.  93  U.  8.  814  (28: 
478):  Smmesr.  U.  S.  91  U.  S.  21(28:  19^;  Pik» 
V.  WassOl,  94  U.  S.  711  (24:  807);  FreneK  t, 
Wai»,  102  U.  8.  183  (26:  44);  Avegno 
Sehmm,  118  U.  a  298  (28:  976);  Skidds  t. 
Shiff.  124  U.  S.  851  (81:  445). 

He  was  entirely  disseised  by  the  confiscation 
of  the  whole  estate,  and  they  were  authorized 
to  take  this  whole  estate,  at  bis  death,  as  hia 
heirs,  by  descent,  although  there  was  no  seisin 
In  him  at  the  time  of  his  death. 

Knots  V.  U.  8. 96  U.  8. 163  (24:  448);  Osbom 
V.  U.  8.  91  U.  8.  474  (33:  888). 

Mr.  Jvsliu'BrtuSivj  delivered  tbe  opinion 
of  the  court: 

This  was  an  action  brought  by  Millard  Bos- 
worth  and  Charles  H.  Boeworth,  only  surviv* 
Ing  children  of  A.  W.  Bosworth,  deceased,  to 
recover  possession  of  one  uodivlded  lizth  pait 
of  a  certain  tract  of  land  in  New  Orlmns, 
which  formerly  belonged  to  their  said  father. 
The  petition  states  that  tbe  latter  having  taken 
part  in  tbe  war  of  the  rebellion,  and  done  acts 
which  made  him  liable  to  the  penalties  of  tbe 
Confiscation  Act  of  Julv  17tli,  1863,  the  said 
one-dxth  part  <tf  said  lud  was  seized,  con* 
demned  and  sold  under  said  Act.  and  purchased 
by  one  Burbank  in  May.  1865;  that  the  said 
A.  W.  Bosworth  died  on  the  lltb  day  of  Oc- 
tober, 1885;  and  that  tbe  plaintiffs,  upon  his 
death,  became  the  owners  in  fee  simple  of  the 
said  one-sixth  part  of  said  property,  of  which 
tbe  defendants,  The  Illinois  Central  Railroad 
Company,  were  in  possession. 

The  Company  filed  an  answer,  setting  up 
various  defenses;  amongst  other  things  tracing 
title  to  themselves  from  the  said  A.  W.  Boa- 
worth,  by  virtue  of  an  act  of  sale  executed  by 
him  and  bis  wife,  before  a  notary  public,  on 
tbe  28d  day  of  September.  1871,  disposing  of 
all  their  interest  tn  tbepremiaes,  with  full  cov- 
enant of  warranty.  They  furuier  allege  that 
said  Bosworth  bad,  before  said  act  of  sale,  not 
only  beeo  included  in  tbe  general  amnesty 

Sroclamation  of  tbe  President,  issued  on  the 
Hh  of  December,  1868,  but  had  received  a 
special  pardon  on  ttie  2d  of  October,  1865,  and 
had  taken  the  oath  of  allegiance,  and  complied 
with  all  tbe  tains  and  conditions  necessary  to 
be  restored  to,  and  reinvested  with,  all  tho 
rights,  franchtoes  and  privileges  of  citizenship. 

The  parties,  having  waived  a  trial  by  jury, 
submitted  to  the  court  an  agreed  statement  of 
facta  id  the  nature  of  a  special  verdict,  upon 
which  the  court  gave  judgment  In  favor  of  tbe 
plaintiffs.  To  that  judgment  tbe  present  writ 
of  error  Is  brought. 

Those  portions  of  the  itatement  of  bcti 
which  are  deemed  material  to  the  decision 
the  case  are  as  follows,  to  wit: 


IsL  The  plaintifls,  Millard  Bosworth  and 
Charles  H.  Bosworth,  are  tbe  only  surviving 
legitimate  children  of  Abel  Ware  Ekiswortb, 
Who  died  intestate  in  the  City  of  New  Orleans 
on  the  ^venth  day  of  October,  1886.  and  have 
accepted  his  soccesston  with  benefit  of  in* 
ventoiy. 

3d.  By  act  before  Edward  Bamett,  notary, 
on  the  36tb  day  of  April,  1860,  Abel  Ware 
Bosworth  puicuased  from  H.  W.  Palfrey  and 
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otben  B  ODe-tbird  undlTided  Interest  Id  fee- 
■Imple  title  and  full  owneratafp  in  and  to  the 
property  described  in  the  petition  the  plain- 
tiffs Id  tbls  cause. 

8d.  On  the  breaking  out  of  the  war  between 
the  States  Abel  W.  Boavorth  entered  the  Con- 
federate army  and  bore  anus  againil  the  goT- 
emmeDt  of  the  United  States  from  about  March, 
1861,  unUl  April,  1865. 

4th.  Under  and  b^  virtue  of  the  Confiscation 
Act  of  the  United  States,  approved  July  17tb, 
1863,  and  the  joint  resolution  contemporary 
therewith,  the  said  property  was  seized  by  the 
proper  officer  of  the  United  States,  and  on  the 
20th  day  of  January,  1865,  a  libel  of  Informa- 
tion was  filed  a^nst  the  said  property  as  the 
propertr  of  A.  W.  Bosworth,  in  the  District 
Court  of  the  United  Sutes  for  the  Eastern 
District  of  Louisiana. 

Into  these  proceedlngsinterrened  Mrs.  Rachel 
Matilda  Bosworth,  wife  of  said  Abel  Ware 
Bosworth,  to  protect  her  community  interests 
in  said  property,  and,  after  dtie  proceedings 
had,  the  said  court  entered  a  decree  of  con- 
demnation as  to  A.  W.  Bosworth  and  a  decree 
In  favor  of  Mrs.  Rachel  Matilda  Bosworth, 
recognizing  her  as  the  o.wner  ol  one  half  of 
said  one-third  undivided  interest  in  and  to  said 
property. 

A  venditi<mt  exporuu  In  due  form  of  law 
Issued  to  the  marshal  for  the  sale  of  said  prop- 
crtv  under  said  decree,  and  at  said  sale  "all  the 
rigut,  title  and  Interest  of  A.  W.  Bosworth  In 
and  to  the  one  undivided  third  part  of  said 
property"  (reserving  to  Mrs.  Rachel  M.  Bos- 
worth her  rights  therein,  as  per  order  of  the 
court)  was  adjudicated  on  the— day  of  the 
month  of  May,  1866,  to  E.  W.  Burbanfc  for 
(he  price  and  sum  of  $1,700,  and  the  mardial 
executed  a  deed  io  due  form  of  law  td  said 
Burbank  for  the  same. 

6tb.  That  on  the  second  day  of  October, 
1B6S,  Andrew  Johnson,  President  of  the  United 
States,  granted  to  said  A.  W.  Bosworth  a  spe- 
cial pardon,  a  duly  certified  copy  of  which, 
together  with  the  written  acceptance  by  said 
B^worth  thereof,  is  hereto  annexed,  made 
part  of  this  statement  of  facts,  and  marked 
"Document  'A.'  '* 

7Eb.  That  on  the  28d  day  of  September, 
187t,  by  act  before  Andrew  Hero,  Jr.,  notary 
public,  the  said  A.  W.  Bosworth  and  Mrs. 
Rachel  Matilda  Bosworth,  his  wife,  sold,  as- 
signed and  transferred  to  Samuel  H.  Edgar, 
wiib  full  warranty  under  the  laws  of  Louisiana, 
all  their  right,  title  and  interest  in  and  to  the 
said  property,  iDcluding  the  one-sixth  undivided 
Interest  claimed  in  tbu  milt  by  the  plaintiffs 
and  described  in  the  petition,  for  the  price  and 
sum  of  eleven  thousand  six  hundred  and  dxty- 
•iz  MiAt!  dollars. 

8tb.  That  on  the  18th  day  of  December.  1872, 
the  said  E.  W.  Burbank.  by  act  before  the  same 
notary,  transferred  all  his  ri^bt.  title  and  in- 
terests in  the  nature  of  a  quit-claim  to  S.  H. 
Edgar  aforesaid  for  the  price  and  sum  of  five 
thousand  one  hundred  dollars. 

9th.  That  the  said  8.  H.  Edgar,  by  act  exe- 
cuted before  Charles  Nettletoo,  a  duly  author- 
ized commlssiooer  for  Louisiana  in  Kew  York 
City,  on  the  lOih  day  of  October,  1872.  and 
duly  recorded  In  the  office  of  the  register  of 
conveyances  for  the  Parish  of  Orleans  on  the 


TBK  Cnzted  Statks.  Oct.  TSBlf, 

80th  day  of  October,  1873,  sold  and  transferred 
the  same  property,  with  full  warranty  undei 
the  laws  of  Louisiana,  unto  the  New  Orleans, 
Jackson  and  Great  Northern  Railroad  C<»n- 
pany. 

loth.  That  by  various  transfers  made  since 
said  date,  as  set  forth  in  the  answers  filed  in 
this  suit,  the  said  nroperty  has  come  into  the 
possession  of  the  Cblcago,  St.  Louis  and  New 
Orlfeans  Railroac.  Company,  who  has  leased 
the  same  to  the  Illinois  Central  Railroad  Com- 
pany, which  said  Company  holds  said  property 
under  said  lease. 

14th.  It  Is  further  agreed  as  a  part  of  this 
statement  of  facts  that  the  President  of  the 
United  States  on  the  35tb  day  of  December, 
1868,  issued  a  general  amnesty  proclamation, 
and  the  terms  of  said  proclamation  as  found 
In  the  Statutes  at  Large  of  the  United  States 
are  made  part  of  this  statement  of  facts. 

The  following  is  a  copy  of  the  special  pardon 
(Document  A),  referred  to  In  the  statement  of 
facts,  and  of  the  written  acceptance  thereof, 
to  wit: 

Andrew  Johnson,  President  of  the  United 
States  of  America,  to  all  to  whom  these  pres- 
ents shall  come,  greeting: 

Whereas  A.  W.  Bosworth.  of  New  Orleans, 
Louisiana,  by  taking  part  in  the  late  rebellion 
against  tfae  government  of  the  United  States, 
has  made  himself  liable  to  heavy  fmins  and 
penalties; 

And  whereas  the  circumstances  of  his  case 
render  him  a  proper  object  of  executive 
clemency: 

Now,  therefore,  be  It  known  that  I,  Andrew 
Johnson,  President  of  the  United  States  of 
America,  in  consideration  of  the  premises, 
divers  other  good  and  sufficient  reasons  to  me 
thereunto  moving,  do  hereby  grant  to  the  said 
A.  W.  Bosworth  a  full  pardon  and  amnesty  196) 
for  all  offenses  by  him  committed,  arising  from 
participation,  direct  or  implied,  in  the  said  re- 
Dellion,  conditioned  as  follows: 

1st.  This  pardon  to  be  of  no  effect  until  the 
said  A.  W.  Bosworth  sball  take  the  oath  pre- 
scribed in  the  proclamation  of  the  President, 
dated  May  29tb,  1865. 

2d.  To  be  void  and  of  no  effect  if  the  said 
A.  W.  Bosworth  shall  hereafter  at  any  time 
acquire  any  property  whatever  in  slaves  or 
maKe  use  of  slave  labor. 

3d.  That  the  said  A.  W.  Bosworth  first  pay 
all  costs  which  may  have  accrued  in  anv  pro- 
ceedings instituted  or  pending  against  bis  per- 
son or  property  before  the  date  of  the  accept- 
ance of  this  warrant. 

4th.  Tbi^t  the  said  A.  W.  Bosworth  shall 
not,  by  virtue  of  this  warrant,  claim  any  prop- 
erty or  the  proceeds  of  any  property  that  has 
been  sold  by  the  order,  judgment  or  decree  of 
a  court  under  the  Confiscation  Laws  of  the 
United  States. 

Sth.  That  the  said  A.  W.  Bosworth  sball 
notify  the  Secretary  of  State,  in  writing,  that 
he  has  received  and  accepted  the  foregoing 
pardon. 

In  testimony  whereof  I  have  hereunto  signed 
my  name  ana  caused  the  seal  of  the  United 
States  to  be  affixed. 

Done  at  the  CUy  of  Washington  this  second 

189  r.  s. 
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iMy  of  Octobar,  A.  D.  1806,  and  of  the  Inde- 
INndenee  of  the  United  States  the  ninetieth. 

Andrew  Johnson. 
By  the  Froldent:        William  H.  Seward, 
(Sea).]  Secreury  of  State. 

Washington,  D.  C,  October  8th,  1865. 
Honorable  William  H.  Seward,  Secretary 
of  State. 

Sir:  I  have  the  honor  to  acknowledge  the 
receipt  of  the  PreildeDt'a  warrant  of  pardon, 
bwmg  date  October  2d,  1665.  and  hereby 
tignify  my  acceptance  of  the  same  with  all  the 
coodiiions  therein  specifled. 

I  am,  rir,  your  obedient  servant, 

A.  W.  Bosworth. 

[071  The  proclamation  of  general  amnesty  and 
pardon  issued  on  the  25th  dav  of  December, 
l!j68,  referred  to  in  the  last  article  of  the  state- 
ment of  facts,  is  found  in  volume  IS,  pp.  711, 
913,  of  the  Statutes  at  Ijarge.  After  referring 
to  several  previous  proclamations,  it  proceeds 
as  follows,  to  wit:  "And  whereas,  the  author- 
ity of  the  federal  government  having  been  re- 
cstablislied  in  all  the  States  and  Territories 
witbio  the  Jurisdiction  of  the  United  States,  it 
is  believed  that  such  prudential  reservations 
and  exceptions  as  at  the  dates  of  said  several 
proclamations  were  deemed  necessary  and 
proper  may  now  he  wisely  and  justly  relin- 
quished, and  that  a  universal  amnesty  and 
pardon  for  participation  in  said  rebellion  ex- 
tended to  all  who  have  borne  any  part  therein 
will  tend  to  secure  permanent  peace,  order  and 
prosperity  throughout  the  land,  and  to  renew 
and  fully  restore  confldeoce  and  fraternal  feel- 
ing among  the  whole  people,  and  their  respect 
for  and  attachment  to  the  national  government, 
designed  by  its  patriotic  founders  for  the  gen- 
eral good;— Now,  therefore,  be  it  known  that 
I.  Andrew  Johnson,  President  of  the  United 
States,  by  virtue  of  the  power  and  authority 
In  me  seated  by  the 'Constitution,  and  in  the 
name  of  the  aoyereigo  people  of  the  United 
Slates,  do  hereby  proclaim  and  declare  uncon- 
ditionally, and  without  reservation,  to  all  and 
to  every  person  who  directly  or  indirectly  par- 
ticipated in  the  late  iosurreclion  or  rebellion, 
m  full  pardon  and  amnesty  for  the  ofEense  of 
trranou  a^nst  the  Unitetl  States,  or  of  adher* 
Ing  to  their  enemies  durine  the  late  civil  war, 
wiih  restoration  of  all  ri^ta.  privileges  and 
Immunities  under  tiie  Constitution  and  the 
laws  which  have  been  made  in  pursuance 
thereof." 

The  principal  question  raised  in  the  present 
cue  is,  whether,  by  iba  effect  of  the  pardon 
and  amnesty  granted  to  A.  W.  Bosworth  by 

the  special  pardon  of  October,  1865,  and  the 
geD^i^al  proclamation  of  amnesty  and  pardon 
[100]  of  December  25th,  1868,  be  was  restored  to 
the  control  and  power  of  disposition  over  the 
fee-simple  or  naked  |^roi>ert^-  in  reversion  ex- 
pectant upon  the  termination  of  the  confiscated 
estate  io  the  property  In  dispute.  The  qucsiion 
of  the  effect  of  pardon  and  amnesty  on  the 
destination  of  the  remaining  estate  of  the  of- 
fender, still  outstanding  after  a  confiscation  of 
the  property  during  his  nature  life,  has  never 
been  settled  by  this  court.  That  the  guUty 
party  had  no  control  over  it  in  the  absence  of 
such  pardon  or  amnesty,  has  been  frequently 
decided.  WaOaeh  v.  Van  Rinaick,  92  U  8. 
13S  U.  S.  U.S..  Book  83. 


aOS  [88:  478]:  Cfu^raix  v.  Shiff,  92  U.  S.  214 
[23:  478];  Pike  v.  Wtmell,  94  U.  S.  711  [24: 
807];  F^meh  v.  Wade.  102  U.  S.  182  [26;  Ai]; 
and  see  Avmjio  v.  Schmidt,  118  U.  S.  293  [28: 
976]:  Shield*  v.  SMff.  124  U.  8.  851  [81:  445], 
But  it  has  been  resaraed  as  a  doubtful  question, 
what  became  of  the  fee,  or  ultimate  estate,  after 
the  confiscation  for  life.  "We  are  not  called 
upon,"  a&id  Jvatiee  Strong,  in  Wallachy.  Van 
Rimkek,  "to  determine  wbc/e  the  fee  dwells 
during  Uie  continuance  of  the  interest  of  a  pur- 
chaser at  a  confiscation  sale,  whether  in  the 
United  States,  orin  the  purchaser,  subject  to  be 
defeated  by  the  death  of  the  offender. "  (83 
U.  a  212  [23:477],)  It  has  also  beensuggested 
that  the  fee  remained  in  the  person  whose  estate 
was  confiscated,  but  without  any  power  in  him 
to  dispose  of  or  control  it. 

Perhapsitis  ootof  much  consequence  which 
of  these  tlieories,  if  either  of  them,  is  the 
true  one;  the  important  point  being,  that 
the  remnant  of  the  estate,  whatever  its  nat> 
ure,  and  wherever  it  went,  was  never  bene- 
ficially disposed  of,  but  remained  (so  to  speak) 
in  a  state  of  suspended  animation.  Both  the 
common  and  the  civil  laws  furnish  analogies 
of  suspended  ownership  of  estates  which  may 
help  us  to  a  proper  conception  of  that  now 
under  consideration.  Biackstone  says:  "Some* 
times  the  fee  may  be  in  abeyance,  that  is  (as 
the  word  signifies)  in  expectation,  remembrance 
and  contemplation  of  law,  there  t>eing  no  per- 
son in  e*M  in  whom  it  can  vest  and  abide; 
though  the  law  considers  it  as  always  poten- 
tially existing,  and  read^  to  vest  when  a  proper 
owner  appears.  Thus  m  a  grant  to  John  for 
life,  and  afterwards  to  the  heirs  of  Richard, 
the  inheritance  is  plainly  neither  granted  to 
John  nor  Richard,  nor  can  it  vest  in  the  heira 
of  Richard  till  his  death,  nam  nemo  eat  hareM  1 101 1 
vitentia;  it  remains,  therefore,  in  waiting  or 
abeyance  during  the  life  of  Richard."  2  Black. 
Com.  107.  In  the  civil  law,  the  legal  con- 
ception is  a  little  different.  Pothiersays:  "The 
dominion  of  property  (or  ownership),  the  same 
as  all  other  rights,  as  well  in  Te  aa  ad  rem, 
necessarily  supposes  a  person  in  whom  the 
right  subsists  and  to  whom  It  belongs.  It  need 
not  be  a  natural  person;  it  may  belong  to  cor- 
porations or  communities,  which  have  only  a 
dvil  and  intellectual  existence  or  personality. 
When  an  owner ^dies,  and  no  one  will  accept 
the  succession,  this  dormant  succession  {tuccoh 
aif>n  jaeente)  is  considered  as  being  a  civil  per- 
son and  as  the  continuation  of  that  of  the  de- 
ceased ;  and  in  this  fictitious  person  subsists  the 
dominion  or  ownership  of  whatever  belonged 
to  (he  deceased,  the  same  as  all  other  acuvs 
and  passive  rights  of  the  deceased;  hmreditM 
jacena  peraona  defuneti  locum  obtinet."  Droit 
de  Domaine  de  Proprilte,  chnp.  I.  IS. 

But,  OS  already  intimated,  it  is  not  necessary 
to  be  over  curious  atiout  the  intermediate  slate 
io  which  the  disemtwdied  shade  of  naked 
ownership  may  have  wandered  during  the 
period  of  itsambiguous  existence.  It  is  enough 
to  know  that  it  was  neither  annihilated,  nor 
confiscated,  nor  appropriated  to  any  third  party. 
The  owner,  as  a  puDisbment  for  his  offenses 
was  disabled  from  exercising  any  acts  of 
ownership  over  It,  and  no  power  to  exercise 
such  acts  was  given  to  any  other  person.  At 
his  death,  if  not  b^ore,  the  period  of  mupen- 
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lion  comes  to  an  end.  and  the  estate  revives  and 
ri021     devolves  to  his  beirs  at  law.    In  Azegno  v. 

SehmUU  et  at.  113  U.  S.  298  [28:  976],  and  in 
Shields  v.  Shiff,  124  U.  S.  351  [81:  445],  this 
court  held  tliat  the  heirs  of  the  offender,  at  his 
death,  take  by  descent  from  him,  and  not  by 
gift  or  grant  from  the  goTernment  They  are 
not  named  in  the  ConfifioatioQ  Act,  it  is  true, 
nor  Id  the  joint  resolution  limiting  its  operatioo. 
The  latter  merely  says,  "nor  shall  any  punish- 
ment or  proceediDgs  under  said  Act  be  so  con- 
strued as  to  work  a  forfeiture  of  the  real  estate 
of  the  offender,  beyond  bis  natural  life."  The 
court  has  construed  the  effect  of  this  language 
to  be,  to  leave  the  property  free  to  descend  to 
the  beirs  of  the  guilty  party.  Bigrlov)  v.  Fbr- 
nst.  76  U.  S.  9  Wall.  839  [19:  696];  WaUack 
V.  Van  Rimick,  92  U.  S.  302,  210  [28:  473J. 
Sir.  Juittiee  Stmng,  in  the  latter  case,  speak- 
inc  of  the  constitutional  providon  that  no  at- 
tainder of  treason  should  work  corruptton  of 
blood  or  forfeiture,  ercept  during  the  life  of 
the  person  attainted  (wbich  provision  was  the 
ground  and  cause  for  passing  the  joint  resolu- 
tion referred  to),  said:  "No  one  ever  doubted 
that  it  was  a  provision  introduced  for  the  bene- 
fit uf  the  children  and  heirs  alone;  a  decla- 
rniioD  that  tbe  children  should  not  bear  the 
iuicjuity  of  the  fathers." 

But,  althou^  the  effect  of  the  law  was  to 
hold  Ibe  estate,  or  naked  owuersbfp,  in  a  state 
cf  su^peusion  for  the  benefit  of  the  heirs,  yet 
they  acquired  no  vested  interest  in  it;  for,  ud- 
til  tbe  death  of  the  ancestor,  there  is  do  heir. 
During  his  lifeitdoes  not  appearwho  the  beirs 
will  be.  Heirs  ap[»rent  have,  in  a  special  case, 
been  received  to  intervene  forthe  protectioo  of 
the  property  from  spoliation.  Pik«  v.  Wattell, 
94  IT.  8.  711  [24:  S07].  This  was  allowed  from 
the  necessity  of  the  case,  arising  from  tbe  fact 
that  tbe  anccator's  disability  prevented  blm 
from  exercising  any  power  over  the  property 
for  its  protection  or  otherwiae,  taA  no  other 
persons  bnt  the  heirs  apparent  bad  even  a  con- 
nngent  interest  to  be  protected. 

It  would  seem  to  follow  as  a  logical  conse- 
quence from  the  dec'sions  In  Azegno  v.  Schmidt 
and  S/iieldt  v.  Sh'ff,  that  after  the  conflsca- 
Uon  of  the  property  the  naked  fee  (or  tbe 
naked  ownership,  as  denominated  in  the  civil 
law),  subject,  for  the  lifetime  of  tbe  offender, 
to  the  interest  or  usufruct  of  tbe  purchaser  at 
the  confiscation  sale,  remained  in  tbe  offender 
£103]  himself;  otherwise  bow  could  his  heirs  lake  it 
from  him  by  inheritance?  But,  by  reason  of 
bis  disability  to  dispose  of  or  touch  it.  or  affect 
it  in  any  manner  whatsoever,  it  remained,  as 
before  stated,  a  mere  dead  estate,  or  in  a  con- 
dition of  suspended  animation.  We  think 
that  this  is,  on  the  whole,  tbe  most  reasonable 
view.  There  is  no  corruption  of  blood;  tbe 
offeuder  can  transmit  by  descent;  hia  heirs 
take  from  him  by  descent:  why,  then,  is  It  not 
ifio^l  rational  to  conclude  that  the  dormant  and 
sufpended  fee  has  continued  in  himt 

Now,  if  tbe  disubilities  which  prevented 
such  person  from  exercising  any  power  over 
this  suspended  fee,  or  naked  property,  be  re- 
moved by  a  pardon  or  amnesty, — so  removed 
as  lo  restore  bim  to  all  hia  rights,  privileges  and 
Immunities,  as  if  he  had  never  offended,  except 
as  to  those  things  which  have  become  vested  in 
Other  persons,— why  does  It  not  restore  Urn  to 
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the  control  of  his  property  bo  far  as  the  sama 
has  never  been  forfeited,  or  has  never 
vested  In  another  person?  In  our  judgment  it 
does  restore  him  to  such  control.  In  toe  opin- 
ion  of  tbe  court  in  tbe  case  of  Sx  parte  uar- 
land,  71  U.  8.  4  WaU.  883,  880  [IS:  866,870]. 
the  effect  of  a  pardon  Is  atated  as  follows,  to 
wit:  "A  pardon  reaches  both  the  punishment 
prescribed  for  the  offense  and  the  guilt  of  the 
offender;  and,  when  the  pardon  is  full,  it  re- 
leases tbe  punisbmeutand  blots  out  of  c-vistence 
the  guilt,  so  that  in  the  eye  of  the  htw  the  of- 
fendftr  is  as  Innocent  as  u  he'  had  nerer  a>nL- 
mitted  the  offense.  U  granted  before  convlc- 
tion,  it  prevents  any  of  the  penalties  and 
disabilities  consequent  upon  conviction  from 
attaching;  If  granted  after  conviction,  it  re- 
moves tbe  penalties  and  disabilities,  and  restores 
bim  to  all  bis  civil  rights;  it  makes  him,  as  it 
were,  a  new  man,  and  gives  him  a  new  credit 
and  capacity.  There  is  only  Uiis  limitation  to 
its  operation:  It  does  not  restore  offices  for- 
feited, or  property  or  interests  vested  in  others 
in  consequence  of  the  conviction  and  judg<- 
ment," 

The  qualification  In  the  last  sentence  of  this 
extract,  that  a  pardon  does  not  affect  vested  in- 
terests, was  exemplified  in  tbe  case  of  Semmet 
V.  United  States,  91  TJ.  8.  SI  [23:  108],  when 
a  pardon  was  held  not  to  interfere  with  tiie 
right  of  a  purchaser  of  the  forfeited  estate. 
The  same  doctrine  had  been  laid  down  in  Thn  [IM] 
ConfttcaHon  Catet,  87  U.  8.  20  Wall.  92,  113 
118  [22:  820,  324,  3251.  It  was  distincUy  re- 
peated and  explained  ixi  Knote  v.  United  States, 
OS  U.  8. 149  (>4:  44d].  In  that  case  property 
of  the  claimant  bad  been  seized  by  tbe  author- 
itiea  of  the  United  States  on  tbe  ground  of 
treason  and  rebellion;  adecreeof  condemnafion 
and  forfeiture  bad  been  passed,  the  property 
sold,  and  the  proceeds  paid  into  tbe  treasury. 
The  court  decided  that  subsequent  pardon  and 
amnesty  did  not  have  tbe  effect  of  restoring  to 
tbe  offender  the  rigbt  to  these  procoedsL  Tber 
bad  become  absolutely  vested  in  tbe  United 
States,  and  could  not  be  devested  by  tbe  per- 
don.  Tbe  effect  of  a  pardon  was  so  fully 
discussed  in  that  case  that  an  extract  from  tbe 
opinion  of  the  court  will  not  be  out  of  place 
here.  The  court  s^:  "A  pardon  is  an  act  of 
grace  by  which  an  offender  Is  released  from 
the  consequences  of  bis  offense,  so  far  as  such 
release  is  pracUcable  and  within  control  of  tbe 
pardonine  power,  or  of  officers  under  its  di- 
rection. It  releases  the  offender  from  all  disa- 
bilities imposed  by  tbe  offense,  and  restores  to 
him  all  bis  civil  rights.  Id  conteipplatton  of 
law,  it  so  far  blots  out  the  offense  that  after- 
wards it  cannot  be  Imputed  to  him  to  prevent 
the  assertion  of  his  legal  rights.  It  gives  to 
bim  a  new  credit  and  capaaty,  and  rehabili- 
tates bim  to  that  extent  in  his  former  pMltioo. 
But  it  does  not  make  amends  for  the  past.  It 
affords  no  relief  for  what  bas  been  suffered  by 
the  offender  in  his  person  by  Imprisonment, 
forced  labor  or  otherwise;  it  does  not  gin 
compensation  for  what  bas  be«i  done  orsuf- 
fered,  nor  does  it  impose  upon  the  government 
any  obligation  to  give  it  Tbe  offense  being 
established  by  judicial  proceedings,  that  which 
has  been  done  or  suffered  while  they  were  in 
force  is  presumed  to  have  been  rightfully  done 
and  juiuy  suffered,  and  no  satisfaction  for  it 
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can  be  required.  Neither  does  the  paidon  af- 
fect aoy  i^ta  whidi  have  vested  ia  otbers 
directly  by  tbe  execuUm  of  the  judgment  for 
the  ofI«ise,  or  which  have  bera  acquired  by 
others  whilst  that  Judgment  ttu  in  force.  If, 
for  example,  by  the  Juagment,  a  sale  of  tbe  of- 
fender's property  has  been  bad,  tbe  purchaser 
will  hold  the  property  notwitbslaodine  the 
tabfiequent  pardon.  And  If  tbe  proceeds  of 
[105]  the  sue  have  been  paid  to  a  party  to  whom  the 
law  has  asdgned  them,  they  cannot  be  aubse- 
qnently  reached  and  recovered  by  the  offender. 
.  .  .  So  also  If  tbe  proceeds  have  been  paid  into 
the  treasury,  tbe  right  to  them  has  so  far  be- 
come vested  in  the  United  States  that  they  can 
only  be  secured  to  the  former  owner  of  the 
property  through  an  Act  of  Congrees.  .  .  . 
Where,  however,  property  condemned,  or  Ita 
proceeds,  have  not  thus  vested,  but  remain  un- 
der control  of  tbe  executive,  or  of  officers  sub- 
ject to  bis  orders,  or  ore  in  custody  of  the 
judicial  tribunals,  tbe  property  will  be  restored 
or  its  proceeds  delivereKl  to  tbe  original  owner, 
upon  bis  full  pardon." 

The  last  portion  of  tbe  above  extract  was 
jnsUfled  by  the  decision  in  tbe  case  of  ^rnt- 
Urojtff'i  Fbundrg,  78  U.  S.  0  Wall.  7M  [18:8831, 
where  a  pardon  was  received  by  Armstrong 
i^ter  bis  foundry  bad  been  seized,  and  whilst 
OTOi^edings  were  pending  fur  its  confiscation. 
He  was  even  allowed  to  plead  tbe  full  pardon 
as  new  matter  in  this  court  whilst  the  case  was 
pendlne  on  appeal;  and  the  court  held,  and 
oedded,  that  this  pardon  rellevad  him  of  so 
much  of  tbe  penalty  as  accrued  to  the  United 
StatcM,  without  any  expresdon  oi  Of^oion  as 
to  the  rights  of  the  informer. 

Tbe  citatlone  now  made  are  sufficient  to  show 
the  true  bearing  and  effect  of  tbe  pardon 
granted  to  Boaworth,  and  of  the  genenl  pro- 
clamation of  amnesty  as  applied  to  him.  The 
property  in  question  bad  never  vested  in  any 
person  when  these  acts  of  grace  were  per- 
formed. It  had  not  even  been  forfeited. 
Nothing  but  the  life  loterest  bad  tieeo  for- 
feited. His  power  to  enjoy  or  dispose  of  it 
was  simply  suspended  by  ba  disability  as  an 
cAender  agulnst  tbe  government  of  the  United 
States.  This  disability  was  a  part  of  bis 
punishment  It  seems  to  be  perfectly  clear, 
therefore.  In  the  light  of  tbe  authoHties  re- 
ferred to,  that  wlieo  his  guilt  and  tbe  punish- 
ment therefor  were  expunged  by  his  pardon 
this  disability  was  removed;  In  being  restored 
to  nil  bis  rights,  privileges  and  immunities,  be 
was  restored  to  tbe  control  of  so  much  of  bis 
property  and  estate  ss  had  not  become  vested 
either  in  tbe  goTCmment  or  in  any  other  per- 
son—especially  that  part  or  quality  of  his  es- 
[106]  ^te  which  had  never  been  forfeited,  namely, 
the  naked  residuarv  ownersbip  of  the  property, 
subject  to  tbe  usufruct  of  tbe  purchaser  under 
the  cooflscation  proceedings. 

This  result,  however,  does  not  depend  upon 
the  hypothcsia  that  tbe  dead  fee  remained  in 
Boswortb  after  the  confiscation  proceedings 
took  place;  it  is  equally  attained  if  we  suppose 
that  the  fee  was  innuSilnu,  or  that  It  devolved 
to  the  government  for  the  benefit  of  whom  it 
might  concern.  We  an  not  trammelled  ^ 
any  techidcal  rule  of  the  common  or  the  dvU 
law  tn  the  aabtect  The  statute  and  the  In- 
ferences derinue  tborefrom  make  the  law  that 
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controls  it.  Regarding  the  substance  of  things 
and  not  tbelr  form,  the  truth  is  slmplv  thii^:  a 
portion  of  the  estate,  limited  in  time,  was  for 
feited;  the  rcddue,  expectant  upon  tbe  expira- 
tion of  that  time,  remained  untouched,  undis- 
poeed  of — out  of  tbe  owner's  power  and  control, 
It  is  true,  but  not  subject  to  any  other  person's 
power  or  control.  It  was  somewhere,  or  pos- 
sibly nowhere.  But  if  it  bad  not  an  actual,  it 
had  a  potential,  existence,  ready  to  devolve  to 
the  heirs  of  the  owner  upon  bis  death,  or  to  be 
revived  by  any  other  cause  that  should  call  it 
into  renewed  vitality  or  eniuyment.  The  re* 
moval  of  the  guilty  party  s  disabilities,  the 
restoration  of  aJl  his  rights,  powers  and  privi- 
leges, not  absolutely  lost  or  vested  in  another, 
was  such  a  cause.  Those  disabilities  were  alt 
that  stood  In  the  way  of  his  control  and  dispo- 
sition of  the  naked  ownership  of  the  property. 
Being  removed,  It  necessarily  follows  that  he 
was  restored  to  that  control  and  power  of  dis- 
position. 

It  follows  from  these  views,  that  the  act  of 
sale  executed  by  A.  W.  Boswortb  and  his  wife 
in  September,  1871,  was  effectual  to  transfer 
and  convey  the  property  in  dispute,  and  that 
tbe  judgment  of  tbe  circuit  court  in  favor  of 
the  plaintiffs  below  (the  defendants  In  error) 
was  erroneous.  That  judgment  it  thertfore 
Tmerted  and  the  eaute  remanded,  with  initruc- 
tiona  to  enter  judgment  for  the  dtfendanta  bdoWf 
the  noui  ptaintiffi  inerror. 

Mr.  Jiutiee  Blatchford  did  not  sit  io  thb 
case,  or  take  any  part  In  its  decision. 


UNITBD  STATES,  P^in  Brr., 

V. 

JOSEPH  BTOWELL  bt  al.,  Claimants, 

etc. 

(See  8.  C.  Reporter's  ed.  1-90.) 

jStatut/g,  eon^rueiionof—finfeituTt  efpropertf/ 

by  illicit  diitiUinff— innocent  mortgoffee— per- 
ianal property  on  premiaea—for/eitttTe  of  title 
in  land—ttatutmy  trantfer — intermediate 
»aie» — hittt,  malt,  hope,  boiler,  engine,  lioriet, 
etc,  when  ft/rfeited— time  of  forfetture—aubte- 
guent  deed— prior  mortgage. 

t.  Statutes  to  prevent  frauds  on  tbe  revenue  are 
to  be  fairly  construed,  so  as  to  emr  out  the  In- 
tention of  the  Legislature. 
2.  By  tbe  Act  of  1879,  the  followftig  property  Is 
forfeited  for  llfc<t  distilling: 
First,  all  spirits,  wines,  stills  and  apparatus  for 
dtstillliv  owned  bytbe  midt  ftMUlw,  wherever 
found. 

Second.  bU  the  above-named  articles,  and  all  per- 
Booal  property  Id  the  distillery  or  any  Incloeure 
contieeted  theren-itb,  by  whomsoever  owned. 

Third,  all  right  and  title  in  the  land  on  which  the 
distillery  Is  situated,  of  the  lUidt  distiller,  and 
of  every  person  who  has  consented  to  such  !!• 
Uolt  dlsUUtnff. 
8.  The  Ueo  of  an  Innooent  pnor  mortiasee  or 

other  person  on  the  land  la  not  Included  in  suob 

forfeltuTSh 

4,  By  section  3!SS,Bev.8tat.,  personal  inoper^,  by 
whomsoever  owned.  In  the  posseaslon  of  the  Ullclfc 
distiller,  or  found  upon  tbe  premises.  Is  forfeited. 

L  Section  88(tt,Kev.  Stat.,  only  forfeits  tbe  Utiem 
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Um  lud  of  tbe  dimiler  and  of  taxyoae  who  puv 
tloliMit«a  In  or  oonMote  to  the  atrifiag  oo  ot  Om 
dtotUlerr. 

e.  The  forfetture  ta  oonrammBted  linm«dl»trfy 

upon  the  oommiaion  of  tbe  sot  oaoilog  tt,  aod 
oonstitatefl  a  statutory  transfer,  at  that  time,  of 
the  right  to  tbe  property  to  the  UDited  States; 
ud  ttie  Judlolal  oondemnatlOD,  when  obtained, 
t«latfla  bulla  that  time,  and  avoids  all  Interme- 
diate sales  and  alienations,  even  to  purchasers  In 
good  faith. 

T.  Butts  sold  to  a  third  panoo  before  anr  offense 
was  committed,  but  on  the  premlsaaat  0w  time  of 
the  oommiaston  of  the  offense  and  of  the  seizure, 
are  forfeited. 

I.  If  alt  and  hops  on  tbe  premises  at  the  Hme  of  the 
commission  of  the  offense  and  of  (he  aeHure  are 
forfeited,  although  sold  to  a  third  person  after  the 
offense  was  committed. 

fi  The  setting  up  of  a  still  on  mortgaged  land,  with 
Uie  mortgagor^  ImowledRv  and  consent.  In  vlolc< 
tlon  of  the  Internal  Revenue  Laws,  operated.f  rom 
the  time  ft  was  set  up.  as  a  statutory  oonveyanoe 
to  the  United  States  of  tbe  mortgagor^  title  and 
tnteiflBt  In  the  land,  which  was  as  valid  and  effect- 
ual u  a  reoorded  deed. 

10.  The  right  so  vested  lo  the  United  States  could 
not  be  defeated  or  Impaired  by  any  subsequent 
act  of  the  mortgagor ;  and  bis  subsequent  deed  of 
the  land  to  the  mortgagee  passed  no  title  as 
against  tbe  interveolag  right  of  the  United 
States:  nor  did  it  have  the  effect  of  mwglng  the 
mortgage  and  the  equl^  of  redemption  In  one 
estate. 

II.  Where  the  illicit  dlgtUlfng  was  not  carried  on 
with  the  Icnowledge  or  permlaslon  of  the  prior 
mortgagee,  the  mortgage  is  valid  as  against  the 
United  States,  and  the  Judgment  of  condemnation 
must  be  against  the  equity  of  redemption  only. 

U.  Boiler,  engine,  pump,  vat  and  tanks,  annexed 
to  the  Und,  being  real  estate  and  covered  by  tbe 
mortgage,  and  not  used  with  tbe  distillery,  are,  as 
against  such  prior  mortgagee,  exempt  from  con- 
demnHtion ;  only  the  mortgagor's  Interest  Is  Uable 
thereto. 

13.  Hones,  wagons  and  harnesses,  sold  after  tbe 
forfeiture,  but  found  upon  the  premisea  at  the 
time  of  the  seizure,  were  forfeited  under  said 

Statutes. 

[No.  167.1 

Submitted  Dee.  f,  1889.  Decided  Jan,  tO,  1890. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
Slates  for  the  District  of  Massachusetts  to 
review  a  ludgmCDt  dismissing  an  information, 
as  to  certain  proper^,  filed  for  the  forfeiture  of 
property  for  Tiolatfoo  of  tbe  Statut«s  of  the 
United  BUtei  agalnit  Illicit  distaiing.  Se- 
terted. 

Statement  by  Mr.  Jvttiee  Qru: 
This  was  an  information,  filed  November  18, 
1884,  under  §g  8258  and  8305  of  the  Revised 
Statutes,  aod  %  16  of  tbe  Act  of  Fejiruary  8. 
1675,  cbap.  86  (the  material  parts  (rfVhlch  are 
printed  la  Uie  margin*),  for  tbe  forfeiture  of 


property  particularly  described  In  the  Informa- 
tion, and  seized  bv  tbe  collector  of  internal 
revenue  on  November  14,  1884,  and  Including: 
lat.  All  the  rigbt,  title  and  Intoest  of  Thomaa 
Dixon,  Ell  B.  Bellows  and  William  Stone  Id  a 
lot  of  land  In  tbe  City  of  Lawrence,  with  the 
buildinn  tbereon.  ad.  A  copper  still,  a  boiler 
and  engine,  a  pumo,  vats  and  tanks,  and  other 
macbineiy  and  flxturea.  8d.  A  number  of 
butts,  a  quantity  of  malt  and  hops,  two  hanm 
and  wagons  and  barnessea,  and  other  personal 
property. 

Joseph  Stowell  filed  a  claim  for  tbe  real  es- 
tate, the  machinery  and  flxturea  (except  tb« 
stilt),  tbe  butts,  and  the  malt  and  bops;  and 
Thomas  Bevington  filed  a  claim  for  the  horses, 
wi«oDB  and  harnesses. 

A  decree  was  entered  against  the  proper^ 
not  claimed;  and  upon  a  trial  in  tbe  district 
court  between  the  United  States  and  tbe  claim* 
ants  the  only  evidence  introduoed  was  an  agree- 
ment in  writing,  signed  by  the  counsel  of  all 
the  parlies,  that  certain  facts  were  true,  which 
was,  in  substance,  as  follows: 

For  some  lime  before  and  untfl  the  seizure, 
Dixon  carried  on  the  business  of  a  brewer  on 
the  premises,  which  consisted  of  a  three  ptory 
frame  buUding  and  adjoining  sheds  with  doon 
tielwecu,  and  a  yard  connected  therewith. 
The  requirements  of  the  Internal  Revenue  Laws 
concerning  breweries  were  complied  with.  In 
the  latter  part  of  September,  1884,  Stone  and 
Bellows,  with  Dixon's  knowledge  and  oonseQl* 
set  up  in  tbe  third  story  of  tbe  principal  build- 
ing (which  story  was  not  used  in  the  brewing 
business,  except  as  tbe  lar^  tanks  used  in 
brewing  reached  up  into  it)  a  copper  still, 
which  remained  in  position  and  in  proper  con- 
dition for  use  until  November  9.  1884,  and 
with  which,  during  that  time,  two  bogheads 
and  one  turrel  of  rum  were  made  from  molas- 
ses. Tbe  still  was  not  registered  as  required  by 
law;  no  bond  therefor  was  given;  no  govern- 
ment book  was  kept;  the  still  was  run  with  in- 
tent lo  defraud  tbe  United  Stales  of  the  tax  on 
tbe  spirits  distilled,  and  the  United  States  were 
defrauded  of  that  tax.  It  did  not  appear  that 
the  sheds  were  in  any  way  used  in  connection 
with  tbe  distillery.  Dixon  continued  to  carry 
on  his  business  as  a  brewer  while  the  still  was 
being  used,  and  on  November  10  and  11  took 
down  and  removed  tbe  still. 

There  were  on  the  premises  a  large  boUer  set 
In  brick.a  small  engine,  a  small  pump  and  large 
vats  and  tanks,  which  the  claimanta  alleged  to 
be  real  estate,  but  which  tbe  United  States  a»- 
serted  to  be  fixtures.   It  was  admitted  that  a 

Ert  or  all  of  them  would  be  trade  fixtures  as 
tween  landlord  and  tenant;  that  part  or  all 
Of  them  were  apparatus  used  in  the  brewery, 
and  such  as  might  properly  be  in  the  brewery; 
and  that  part  or  all  of  tbem  were  used  as  ap- 

Kratus  for  the  illicit  distilling,  and  were  fit  to 
used  In  connection  with  the  still. 


•By  Rev.  Stat.,  1 3858,  ••every  person  having  In  bis 
possession  or  custody,  or  under  bl^  oon  trol,  any  still 
or  dlBtllllng  apparatus  set  up,  elinll  register  tbe 
same  with  the  collectnr  of  tbe  district  In  wbiob  It 
Is."  "Stills  and  distilling  apparatus  sball  be  regis- 
tered Immetliately  upon  their  being  set  up.  Every 
flUll  or  dlstUllDg  apparatus  not  so  registered,  to- 
gether with  all  personal  property  In  tbe  possesslOD 
or  custodr  or  under  tbe  control  of  such  person,  and 
fonnd  In  tbe  bnildmg,  or  In  any  yard  or  InchNure 


connected  with  the  building  In  which  tbe  same  may 
be  set  up.  shall  be  forfeited,"  and  be  shall  be  pun- 
ished by  line  and  Imprisonment.  „  . 

By  tbe  Aotof  February  8, 18T5,  ohap.  35. 1 16  (sub- 
stantlaily  re-enacting  Kev.  Stat..  ■  S281),  any  pefwa 
"who  sball  carry  on  tbe  bualnoesof  adletilier  with- 
out having  given  bond  as  required  by  law.  or  who 
Aall  engage  In  or  carry  on  the  busmess  of  a  dis> 
tiller  with  Intent  to  defraud  tbe  United  States  m 
the  tax  onthesphrttsdlatUled  brblnuor  any  part 

18t  U.  S. 
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Uhitcd  Statss  t.  Stovsll. 


At  ^bo  timcfl  of  the  Illicit  dlstiUiog  and  of 
the  seizure,  all  these  fixtures  and  tbe  still,  as 
well  as  all  the  personal  property  seized,  were 
in  Dixon's  possession  and  custody  and  under 
bis  control,  and  they  were  found  in  the  brew- 
ery, sheds  and  yard.  Neither  of  the  claimnntB 
knew  until  after  tbe  seizure  that  a  still  had  been 
Bet  np  on  the  premises. 

On  June  11.  It83,  Dixon  conveyed  the  real 
estate  to  Stowell  by  a  mortgage  deed,  duly  re- 
corded, subject  to  a  prior  mortsnige  dt  91.500, 
10  secure  a  debt  of  $3,600.  On  October  IS, 
1884,  upon  a  breach  at  condition  of  this  mort- 
gage, Stowell,  instead  of  foreclosing  it,  took 
urom  Dixou  n  quitclaim  deed  of  the  premises, 
the  consideration  named  In  which  was  $8,000. 

On  June  5,  1684,  t^toirell  took  a  bill  of  sale 
from  Dixon  of  tbe  butts,  aa  security  for  indors- 
ing a  note  for  $850,  which  went  to  protest  aod 
was  paid  bv  him  on  November  10, At 
the  time  o^  that  bill  of  sale  the  butts  were 
ptdoted  out  by  Dixon  to  Stowell  as  those  which 
he  was  to  have,  but  they  remained  in  Dixon's 
possession. 

On  November  8,  1884,  Stowell  took  a  bill  of 
sale  of  part  of  the  malt  and  hops,  as  security 
for  iodorsiDg  a  note  for  $100  payable  in  ten 
days,  and  paid  that  Dote  also  after  it  had  been 
duly  protested.  No  delivery  was  ever  made 
of  the  malt  and  hops.  Neither  of  those  bills  of 
sale  was  ever  reconJed. 

On  November  II,  1884,  a  bill  of  sale  of  the 
horses,  wagons  and  hameas  was  executed  and 
delivered  by  Dixon  to  Beviagton,  as  security 
for  a  loan  of  $700,  which  was  never  paid. 
This  bill  of  sale  was  recorded  in  the  city  clerk's 
office  on  November  18,  1884.  The  property  so 
conveyed  to  Bevingtoo  was  kept  on  a  farm  of 
Dixon's  at  North  Andover.  and  was  used  in 
tbe  business  of  the  brewery,  and  seized  at  tbe 
brewer^'.  At  the  time  of  the  sale  Dixon 
pointecl  it  out  to  Bevington,  aod  said  that  be 
oeliTeTed  it,  and  Bevington  appointed  Dixon's 
■on  as  nominal  keeper,  but  never  otherwise 
took  posscssioa  of  it,  and  it  remained  under. the 
control  of  Dixon,  and  was  used  by  him. 

Upon  these  facts  the  district  court  ruled  that 
the  Information  could  not  be  maintained 
■gaiust  the  property  claimed  hj  Stowell  aod 
Bevington,  and  adjudged  that  it  be  dismissed 
aa  to  that  property.  The  United  States  alleged 
exceptions,  aod,  upon  the  affirmance  bv  the  cir- 
emit  court  of  tbe  judgment  of  tbe  district  court, 
toed  out  this  writ  of  error. 

Mr.  O.  W.  OliapBaMi,  8olieitor-0enl.,  for 
I^atotiff  Id  error; 

The  land  upon  which  the  distillery  is  situate, 
the  personal  property  used  in  and  about  tbe 

S remises,  and  all  the  personal  property  of  the 
iatiller,  wherever  found,  are  tainted,  and 
become  forfeited  to  tbe  government 


tbereof,'*  shall  tw  Oned  and  Imprisoned.  "And  all 
dtotniea  ntrits  or  wines,  and  all  stilla  or  other  ap- 

Kratus,  at  or  Intended  to  be  used  for  tbe  dtstllla' 
o  or  rectification  of  spiriU,  or  for  the  compoimd- 
lOK  of  llquoia,  owned  bv  such  person,  wherever 
foond:  aoa  all  olaUlled  spirits  or  wines  and  personal 
prupeity.  found  In  tbedlstillery  or  reotlfylntrestal)' 
Ushment,  or  la  anr  bulkUog.  room,  yard  or  Inolos- 
nre  connected  therewith,  and  used  with  or  coiKtl> 
tutlnff  a  part  of  the  premise^  and  all  the  rlyli  t,  tf  Ue 
and  iDtereet  of  such  person  In  tbe  lot  or  tract  of 
laod  on  which  suidi  dimillery  la  situated:  and  all 
riffbt,  title  and  Interest  thoieio  of  every  person 

lt»  V.  8. 


DotAiM  V.  U.  S.  96  U.  S.  895  (24:  687). 

The  forfeiture  took  place  at  the  time  of  tbe 
commissioa  (tf  the  oUeiue,  and  not  at  tbe  time 
of  seizure. 

U.  6.  T.  1,980  Bags  qf  Coffee.  12  U.  8.  8 
Craocb,  898  (8:  602);  IT.  8.y.  7^  Briganiin* 
Mart.  12  U.  S.  8  Craacb,  417  (3:  609);  Oelaton 
V.  Hoyt,  16  U.  8.  3  Wheat.  311  (4:  397);  Wood 
V.  U.  S.  41  U.  S.  16  Pet.  842(10:  987);  CaldireU 
V.  n.  8.  49  U.  S.  8  How.  866(12:  11151;  Ben- 
derton't  Distilled  SpiriU,  81  U.  S.  14  WaU.  44 
(20:  815);  TkacAar'iDiitiUed  £^ti.  108  U.  & 
679(20:  535). 

The  title  and  ownership  pass  from  the 
wroDg-doer  to  the  government,  and  no  act  of 
seizure  is  required  to  effect  tbe  change, 

U.  S.  V.  7  BarreU  Distilled  OU.  6  Blatcbf. 
174;  U.  S.  V.  56  BarreU  of  Whinkey,  1  Abb.  U. 
S.  98,  4  Int.  Rev.  Rec.  100;  U,  8.  t.  Whiakey, 
11  Int.  Rev.  Rec.  109;  17.  8.  r.  100  Barrett^ 
SpiriU.  1  DiUon,  67,  12  Int.  Rev.  Rec.  158;  U. 
S.  V.  £1  Ban-eU  of  High  Wines,  6  Int.  Rev.  Rec. 
213;  U.  8.  V.  DiitMery  at  Boring  Yaltey,  11 
Blatcbf.  255;  U.  8.  v.  TG^lfB  Oim,  18  Fed. 
Rep.  147. 

\fet$rt.  Edc^ar  J.  Sherman  and  Ckarlet 

U.  Bdl,  for  defendants  in  error: 

Penal  laws  are  to  be  construed  strictly. 

1  Black.  Com.  91-  Margate  Pier  Co.  v.  Ban- 
nam,  8  Barn.  &  Aid.  266;  Edwards  v.  Dick,  4 
Bam.  &  Aid.  212;  Green  v.  Kemp,  18  Mass.  518; 
Seed  V.  Davis,  8  Pick.  514;  Caledonian  S.  Qt. 
V.  North  British  R  Co.  h.  R.  6  App.  Cas.  123; 
Bx  parU  WaUon,  h.  R  17  Ch.  Div.  766;  Jack- 
$otKY.  CciUna,  8  Cow.  89.  96;  Aopfs  v.  JJiiea 
Ira.  a>.  15  Johns.  858,  880. 

Especially  forfeitures  are  not  favored. 

Subbard  v.  Johnstone,  8  Taunt.  177;  Adam 
V.  Bancroft.  8  Sumo.  886. 

If  tbe  owner  is  absolutelv  innocent  tbe  prop- 
erty cauDot  be  forfeited.  Tbe  mere  accident  of 
its  situation  cannot  g^ve  it  a  criminal  character 
independent  of  its  owner's  fault 

tJ.  S.  V.  3S  BarreU  of  SpiriU,  1  Low.  289; 
Dobbins  V.  U.  S.  96  U.  S.  895  (24:  637);  Th$ 
BeUo  Corrunet,  19  U.  S.  6  Wheat.  152  (5:  229): 
PeiseA  V.  Ware,  8  U.  4  Cranch,  847,  863 
(2:  648^  647). 

Mr.  Juriiee  Qrmi^  delivered  tbe  opinion  of  [H] 

the  court: 

Tbe  property  sought  to  be  forfeited  consisted 
of  real  estate,  and  of  machinery  and  fixtures 
and  personal  property  found  thereon. 

The  real  estate  was  a  single  lot  of  land,  part 
of  which  was  covered  by  a  ouildiog  and  shed* 
opening  by  doors  into  one  another,  and  tbe  rest 
of  which  was  a  yard  connected  with  tbe  build- 
ings.  Dixon  owned  tbe  premises,  and  used 
them  for  a  lawful  brewerv.  Stone  and  Bel* 
lows,  with  Dixon's  knowledge  and  conseot,  set 
up  and  used  a  still  in  the  principal  building. 


who  knowlnffly  has  suffered  or  permitted  the  busk 
DCSB  of  a  <1tetlller  t  o  be  there  carried  oa,  or  baa  OOD- 
nlved  at  tho  sunie,"shall  be  forfeited  to  tbe  United 
States.  18  Stat.  310. 

By  Bev.  Btat.  •  390((,  every  distiller  wbo  omits  to 
keep  books  in  the  form  prescribed  by  the  commU* 
Bloner  of  internal  revenue  shall  be  punished  by  One 
and  imprisonment,  and  '*tbe  distillery,  dlstllllnff  ap- 
paratus, and  the  lot  or  tract  of  land  on  which  it 
stands,  and  all  personal  property  on  said  premb>es 
used  in  tbe  business  there  carried  on.  ahau  be  for> 
felted  to  tbe  United  States.**  • 
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and  there  carried  od  tlie  business  of  distillers, 
without  the  still  having  been  registered,  and 
without  friving  bond,  or  keeping  books,  as  re- 
quired by  tbe  Internal  HcTenue  Laws,  and  with 
liirent  to  defraud  the  Vutled  States  of  tbe  tax 
on  the  spirits  which  they  distilled. 

The  omission  to  register  the  still  was  a  cause 
of  forfeiture  under  g  3256  of  tbe  Revised  Stat- 
utes; tbe  carr>'ing  on  of  the  business  of  a  dis- 
tiller, without  having  given  bond,  or  with 
intent  to  defraud  the  United  Slates  of  the  tax. 
OD  the  spiritsdistilled,  was  a  cause  of  forfeiture 
under  §  3281,  as  re-eoacted  in,S  16  of  the  Act 
of  February  8,  1875,  chap,  36;  and  the  omis- 
sion to  keep  books  was  a  cause  of  forfeiture 
[12]  under  ^  3305  of  the  Revi^d  Statutes.  The 
questions  presented  are  of  the  extent  of  the  for- 
feiture. 

By  the  nowsettleddoctrineof  thiscourt(not- 
witb standing  the  oppnsingdirt  urn  of  Mr.  Jvttiee 
McLean,  in  Unitfd  Stntet  v.  S4  Boxes  of  Sugar, 
82  U.  S.  7  Pet.  453.  462,  463  [8:745,  748]),  stat- 
utes to  prevent  frauds  upon  the  revenue  are 
considered  as  enacted  for  the  public  good  and 
to  suppress  a  public  wrong,  and  therefore,  al- 
though they  impose  penaltiea  or  forfdtures, 
not  to  be  construed,  like  penal  laws  generally, 
strictly  in  favor  of  the  defendant;  but  they  are  to 
be  fairly  and  reasonably  construed,  so  as  to 
rarry  out  the  intention  of  the  Legislature. 
r«v/«r  V.  VniUd  Sfafet,  44  U.  8.  3  How.  197. 
210111:559, C'Uqaot't  Champagne,  TOU .  S. 
S  Wall.  114.  149  118:116, 121];  UnitedState*  v. 
IhMlmn.  77  U.  S.  U>  Wall  396,  406  [19:937.J>3»]; 
SmyUie  V.  Fi$ke,  90  U.  8.  28  Wall.  874,  m 
[23:47,  491. 

It  will  be  convenient,  in  the  first  place,  coas- 
f^rlain  tbe  construction  and  effect  of  tbe  pro- 
visions of  g  16  of  tbe  Act  of  187.5,  by  which  ff 
any  person  carries  on  tbe  business  of  a  distiller, 
without  having  eiven  bond,  or  with  intent  to 
defraud  the  United  States  of  the  tax  on  tbe 
spirits  distilled  by  him,  he  shall  be  punished  by 
fine  and  imprisonment,  and  there  shall  be  for- 
feited to  the  United  States:  Ist.  "All  distilled 
spirits  or  wines,  and  all  stills  or  other  apparatus 
fit  or  intended  to  be  Itsed  for  the  distillation  of 
spiriis,  owned  by  such  person,wherever  found," 
3d.  "All  distilled  spiiita  or  wines  and  personal 
property,  found  in  the  distill^,  or  in  any 
building,  room,  yard  or  inclosure  connected 
therewith,  and  used  with  or  constituting  a  part 
of  the  premises,"  3d.  "All  the  right,  title  and 
Interest  of  such  person  in  the  lot  or  tract  of 
land  on  which  such  distillery  is  situated," 
4th.  "All  tight,  title  and  interest  therein  of 
every  person  who  knowingly  has  suffered  or 
permitted  the  business  of  a  distiller  to  tpe  there 
carried  on,  or  has  connived  at  the  same."  16 
Btat.  810, 

the  first  of  these  provisions,  all  distilled 
spints  or  wines,  and  all  stills  or  other  apparatus 
fit  or  intended  to  be  used  for  the  distillation  of 
apirila,  owned  by  tbe  illicit  distiller,  and  found 
on  the  premises  or  elsewhere,  are  forfeited  with- 
13]  out  regard  to  the  queetiou  whether  the  appa- 
ratus, by  reason  or  the  manner  in  which  and 
the  purpose  for  which  It  la  placed  on  or  affixed 
to  the  land,  is  technically  personal  property 
or  real  estate.  But  this  provision  docs  not  ex- 
tend to  property  owned  by  any  other  person 
ttifln  the  distiller. 

Tbe  second  pforision  forfeits  '*aU  distilled 
U8 


spirits  or  wloee  and  petsrail  properly,  found 
in  the  distillery,  or  Id  any  building,  room,  yard 
or  inclosure  connected  therewith,  and  used  with 
or  constituting  part  of  tbe  premises. "  The  last 
words,  "and  used  with  or  constituting  part  of 
the  premises,"  tike  tbe  words  next  preceding, 
'  'connected  therewith,"  aptly  designate  real  es- 
tate, and  naturally  and  grammati^Uy  relate  to 
and  qualify  "  any  building,  room,  yard  or  in- 
closure," and  not  "all  distuled  spiriia  or  wines 
and  personal  property."  The  provision  is 
clearly  not  limited  to  personal  property  owned 
by  the  illicit  dutiller.  To  bold  it  to  be  so  lim- 
ited would  give  no  effect  to  that  part  of  this 
provision  which  forfeits  distilled  spirits  or 
wines;  for  all  distilled  spirits  or  wines  owned 
by  the  distiller,  wherever  found,  have  been  al- 
ready forfeited  by  the  first  provision.  The  first 
provision  is  restricted  in  point  of  ownership^ 
and  not  in  point  of  place.  The  second  provision 
is  restricted  in  point  of  place,  and  not  In  point 
of  ownership.  Nor  can  thesecond  provision  be 
restricted  to  property  fit  or  intended  to  be  used 
for  tbe  distillation  of  spirits;  for,  while  the  first 
provision  contains  such  a  restriction  as  regards 
apparatus,  the  second  proristott  omits  aU  le- 

?[uirement  of  fitness  or  mtention  for  the  unlaw* 
ul  use.  Each  of  the  two  provisions  clearly  de- 
fines its  own  restrictions,  and  the  restrictions 
inserted  In  the  one  cannot  be  imported  into  tbe 
other.  The  second  provision  must  therefore  ex- 
tend to  some  properly  not  owned  by  the  distiller, 
and  to  some  property  not  fit  or-  Intended  to  be 
used  in  distilling  spirits.  In  order  to  give  It 
such  effect  as  will  show  any  reason  for  its  Inser- 
tion in  tbe  Statute,  It  must  be  construed  to  in- 
tend, at  least,  that  all  personal  property  which 
is  knowingly  and  voluntarily  permitted  by  iU 
owner  to  remain  on  any  part  of  the  premises, 
and  which  is  actually  used,  either  in  tbe  unlaw- 
ful business,  or  in  any  other  business  <^>enlT 
carried  on  upon  the  premises,  shall  be  forfeited, 
even  if  be  has  no  participation  in  or  knowledge 
of  the  unlawful  acts  or  intentions  of  the  person 
carrying  on  business  there;  and  that  persons  wbo 
intrust  their  personal  property  to  tbe  custody 
and  control  of  another  at  his  place  of  business 
shall  take  tbe  risk  of  its  being  subject  to  forfeit- 
ure if  he  conducts,  or  consaats  to  the  eondnctiiig 
of,  any  business  there  in  vMatioo  of  the  Bev^ 
enue  Laws,  without  regard  to  tbe  question 
whether  the  owner  of  any  particular  article  of 
such  property  is  proved  lo  nave  participated  in 
or  connived  at  any  violation  of  those  laws.  The 
present  case  does  not  require  us  to  go  beyond 
this,  or  to  consider  whether  tbe  sweeping  words 
"all  personal  property"  most  be  restricted  by 
implication  in  any  <rtfaer  respect;  for  instance, 
as  to  personal  effects  having  no  connection 
with  any  business,  or  as  to  proper^  Blolea  at 
otherwise  brought  upon  the  premises  whhoat 
the  consent  of  its  owner. 

The  dgnificance  of  the  Mnlsston  of  «11  restric- 
tions In  point  of  ownerdiip,  ud  In  pdnt  of 
fitness  or  intention  for  the  unlawful  use,  in  the 
second  provision  concerning  personal  proper^, 
is  clearly  brought  out  by  contrastinK  that  pro- 
vision with  the  provisicms  ImmedUtdy  follow- 
ing It,  concerning  real  estate. 

The  third  provision  foifeitBonly  "all tbe 
right.  tUle  or  interest  at"  tbe  distiller  "  in  tbe 
lot  or  tract  of  land  on  whldi  the  dlitlDeiT  li 
situated.*  And  the  fonrth  pmlikn  foTMn 
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only  "&U  right,  title  and  iotercst  therein  of 
•very  person  who  kaowiogly  has  suffered  or 
permitted  the  business  of  a  distiller  to  be  tliere 
cinied  on,  or  has  connived  at  the  same." 

CoDgress  has  thus  clearly  manifested  its  In- 
teotioQ  that  the  forfeiture  of  land  aod  build- 
ings shall  not  reach  beyond  the  right,  title  and 
interest  of  the  distiller,  or  of  such  other  per- 
sons as  have  consented  to  Use  carrying  on  of 
tbe  business  of  a  distiller  upon  the  premises. 

In  the  case,  on  vbicfa  the  attorney  for  the 
United  States  much  relied,  of  J)o6bint  t.  United 
Stata,  96  U.  8.  ^  [24:  687],  the  Jury,  under 
the  instructions  given  them  at  the  trial,  bad 
found  that  the  owner  of  the  distillery,  whose 
title  was  held  to  be  Included  in  the  forfeiture 
for  unlawful  acts  of  bis  lessee,  had  leaaed  the 
property  for  the  purpose  of  a  distillery,  which 
Drought  the  case  within  the  pro\ision  of  the 
flS]  Act  under  which  the  condemnation  was  sought, 
corresponding  to  the  fourth  providon  now  un- 
der consideration.  Act  of  July  20, 186ci,  chap. 
186.    44  (IS  Btat.  148). 

The  intention  of  Congress,  that  no  Interest 
in  land  and  buildings  shall  be  forfeited,  which 
does  not  belong  to  someone  who  has  parlici- 

gated  in  or  consented  to  the  carrying  on  of  the 
uaiuess  of  distilling  thereto,  is  further  mani- 
fested in  the  provision  of  §  3262  of  the  Revised 
Statutes,  which  directs  that  "no  bond  of  a  dis- 
tiller sliall  be  approved,  unless  be  is  the  owner 
in  fee.  unincumbered  bv  any  mortgage.  Judg- 
ment or  other  lien,  of  the  lot  or  tract  of  land 
on  which  the  disUlleiy  is  situated,  or  unless  be 
flies  with  the  collector,  in  connection  with  bis 
sotice,  the  written  consent  of  the  owner  of  the 
fee.  and  of  any  mortgagee,  judgment  creditor 
or  other  person  having  a  lien  thereon,  duly  ac- 
knowledged, that  the  premises  may  be  used  for 
the  purpose  of  distilling  spirits,  subject  to  the 
provisions  of  law,  and  expressly  stipulating 
that  the  lien  of  the  United  States  for  taxes  and 
penalties  ?hall  have  priority  of  such  mortgage, 
judgment  or  other  Incumbrance,  and  that  in 
case  of  the  forfeiture  of  the  distillerv  premises, 
or  of  any  part  thereof,  the  title  of  the  same 
■hall  Te!*t  in  the  United  States,  discharged  from 
■uch  mortgage,  judgment  or  other  Incum- 
brance." 

That  section  clearly  Indicates  that  the  Inters 
csi  of  an  innocent  mortgagee  or  other  person 
having  a  lien  on  the  lot  or  tract  of  land  on 
which  the  di^llery  U  aituated  would  not  oth- 
erwise be  included  in  a  forfeiture  for  acts  of 
the  owner  only. 

The  provisions  of  the  other  sections  of  the 
Baviaed  Statutes,  relied  on  to  support  this  in- 
formation, may  be  more  briefly  treated. 

Section  8258  does  not  forfeit  any  land  or 
buildings.  But  it  does  forfeit  every  still  or  dis- 
tilling apparatus  not  registered  by  the  person 
having  It  in  his  possession  or  custody,  or  under 
his  control;  as  well  ai  "all  personal  property 
In  the  possession  or  custody  or  under  the  con- 
of  such  person,  and  found  in  the  building, 
or  in  any  yard  or  Inclosure  connected  with  the 
building  in  which  the  same  may  be  set  up." 
{IK  Personal  proper^,  by  whomsoever  owned,  is 
thus  Included  in  the  forfeiture,  provided  that 
it  is  in  the  possession, cnstody  or  control  of  the 
distiller,  as  well  u  found  upon  the  premises. 
There  is  no  reason  for  givloK  a  narrower  oon* 
ttruction  to  thla  enitctment  uan  to  the  second 
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provision  of  §  16  of  the  Act  of  187B,  above  con- 
sidered. 

Section  8809  provides  tliat  In  case  of  omis- 
sion to  keep  the  books  required  bv  law,  "  the 
distillery,  distilling  apparatus,  anu  the  lot  or 
tract  of  land  on  which  it  stands,  and  all  per- 
sonal property  on  said  premises  used  In  the 
business  there  carried  on,"  shall  be  forfeited. 
This  description,  taken  by  itself  and  literally 
construed,  would  include  not  only  the  distiUeiy 
and  distilling  apparatus,  but  "tue  lot  or  tract 
of  land  on  which  it  stands,"  by  whomsoever 
owned,  aa  well  as  all  personal  property  on  the 
premises  and  used  in  the  busineas  there  carried 
on.  But  it  is  hard  to  believe  that  Congress  in- 
tended that  a  forfeiture  of  real  estate,  under 
this  section,  for  not  keeping  books,  should  be 
more  comprehensive  than  the  like  forfeiture, 
under  the  leading  section  already  conddered, 
for  the  graver  offense  of  carrying  on  the  bust* 
neas  of  a  distiller  without  having  given  bond, 
or  with  Intent  to  defraud  the  United  States  of 
the  tax  upon  the  spirits  distilled.  Tlie  more 
reasonable  construction  is  that  the  brief  sum- 
mary of  %  8305  was  intended  to  conform  sub* 
stantially,'  in  scope  and  effect,  to  the  fuller 
definitions  In  §  8281  (re  enacted  in  g  16  of  the 
Act  of  1875},  and  to  forfeit,  without  regard  to 
the  question  of  ownership,  the  distillery  and 
distilling  apparatus,  aud  all  personal  property 
found  on  the  premises  and  used  in  the  business 
there  carried  on;  but,  as  to  the  real  estate,  to 
forfeit  only  the  right,  title  and  interest  of  the 
distiller,  and  of  any  persons  who  participate  In 
or  consent  to  the  carrying  on  of  the  dlstiltery. 

The  next  question  to  be  determined  is  from 
what  time  the  forfeiture  takes  effect. 

By  the  settled  doctrine  of  this  court,  when- 
ever a  statute  enacts  that  upon  the  commission 
of  a  certain  act  specific  property  used  in  or 
connected  with  that  act  shall  be  forfeited,  the 
forfeiture  takes  effect  immediately  upon  the 
commission  of  the  act;  the  right  to  the  prop- 
erty then  vests  in  the  United  States,  although 
their  title  Is  not  perfected  un^l  judicial  con- 
demnation; the  forfeiture  constitutes  a  stat- 
utoiT  transfer  of  the  right  to  the  United  Statea 
at  the  time  the  olfense Is  committed,  and  the 
condemnation,  when  obtained,  relates  back  to 
that  time,  and  avoids  all  intermediate  sales 
and  alienations,  even  to  purchitsers  in  good 
faith. 

The  rule  was  early  applied  under  statutes  en- 
acting that  whenever  goods,  the  importation  of 
which  was  prohibited,  should  be  imported, 
they  should  be  forfeited;  and  that  if  any  ship 
shcnild  leave  port  without  clearance  or  giving 
bond  as  reqmred  by  law,  the  slilp  and  the  cargo 
should  be  forfeited.  United  IStata  v.  1,960 
Baga  of  Cogee,  12  U.  8.  8  Cranch,  898  [8:  6021; 
The  Mart,  12  U.  3.  8  Cranch,  417  [8:  (fee].  It 
has  been  recognized  and  acted  on  In  cases  of 
goods  imported  in  fraud  of  the  Customs  Laws, 
VeUton  V.  Hoyt,  16  U.  8.  8  Wheat.  246.  811 
[4:  881,  897];  Wood  v.  United  8taU$,  41  U.  S. 
16  Pet.  842,  862  [10:  987,  9951;  GaldweU  v. 
United  Stata.  49  U.  8.  8  How.  886  [12: 1115]. 
And  it  has  been  steadfastly  upheld  under  the 
Internal  Revenue  Laws;  In  one  case,  under  an 
enactment  punishing  by  fine  and  imprisonment 
any  person  removing  distilled  siririta  from  tba 
distiuery  contour  to  law,  with  intent  to  evade 
the  payment  of  the  tax  thexeon,  ud  preridhig 
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that  spirits  so  removed  should  be  forfeited;  and 
lo  aootlier  case  under  an  eDactment  tbat  aoy 
persoD  frauduleatlj  ezecutiog  an  instrumeDt 
required  by  tbe  Internal  Revenue  Laws  sbould 
be  puntsbed  by  fine  and  imiH'isoonieiit  and  the 

Eroperty  to  wbfch  the  instrumeDt  related  sbouid 
e  forfeited.  Bend«non'»  Dittilied  BpiriU,  61 
n.  a  14  Wall.  U  [20: 815];  Thaehxfa  DiaHUed 
apinit,  108  U.  6. 67B  [S6:  585]. 

The  rule  is  equally  applicable  to  tbe  Statutes 
now  in  question.  In  the  Act  of  February  8, 
1876,  chap.  S6,  %  16,  tbe  four  provisions,  beiOTe 
quoted,  relating  to  forfeiture,  follow  immedi- 
ately after  the  clause  prescribing  the  puniah- 
ment  by  fine  and  imprisonment  of  tbe  offender, 
and  contain  nothing  to  imply  that  the  forfeit- 
ure of  all  the  kinds  of  properly  mentioned  la 
not  to  take  effect  at  one  and  tbe  same  time. 
The  forfeiture,  under  the  first  of  those  provis- 
lona,  of  spirits  and  wines,  stills  and  apparatus, 
owned  by  the  offender,  is  evidently  intended 
to  take  effect  immediately  upon  tbe  commis- 
sion of  the  offense,  so  as  lo  prevent  any  subee- 
[18]  quent  alienation  by  him  before  seizure  and  con- 
demnation; and  the  words  "  wherever  found  " 
merely  preclude  all  limit  of  idace,  and  have  no 
teodent^  to  poatpone  the  tune  when  tbe  for- 
feiture shall  iftkeeffecL  In  the  second  provis- 
ion, the  restriction  to  personal  property  "found 
in  the  distillery"  or  upon  the  premises  of  which 
It  is  part,  is  a  limit  of  place  only,  and  does  not 
postpone  tbe  forfeiture  of  such  property  which 
IS  on  the  premises  when  the  offense  is  commit- 
ted; and  mmi  what  date  a  forfeiture  ot  per- 
sonal property  not  on  tbe  premfies  at  the  time 
of  the  commission  of  the  ofFense,  but  brought 
there  afterwards,  should  take  effect,  this  esse 
does  not  require  us  to  consider.  Tbat  the  for- 
feiture of  real  estate,  under  the  third  and  fourth 
provisions,  must  take  effect  as  soon  as  the  of- 
fense Is  committed,  is  y^  dearer;  for  those 
provfaions  contain  nothing  which  by  any  pos- 
•ible  construction  could  be  supposed  to  post- 
pone the  forfeiture;  and  by  the  common  law 
of  England,  e^n  in  tbe  case  of  the  forfeiture 
of  all  the  real  and  personal  estate  of  an  offend- 
er, while  the  forfeuure  of  bis  goods  and  chat- 
tel* wu  only  upon  conviction  uid  had  no  rela- 
tion backwards,  tbe  forfeiture  of  his  lands  bad 
relation  to  the  time  of  the  offense  committed, 
BO  Bfl  to  aroid  all  subsequent  sales  and  incum- 
brances. 4  BL  Com.  887.  The  forfeitures  un- 
der 8358  and  8305  of  the  Revised  Statutes 
•re  governed  by  the  same  considerations. 

It  remains  to  apply  the  provisions  of  the  Stat- 
utes to  the  admitted  facts  of  this  case. 

Stowell  claims  the  real  estate  and  certalnVia- 
chinery  and  fixtures,  as  well  as  a  number  of 
butts  and  a  quantity  of  malt  and  bops. 

The  butts  were  personal  property,  used  in 
the  business  of  tbe  brewery.  Assuming  them 
to  have  been  sold  and  delivered  by  Dncon  to 
Stowell  before  any  offense  was  committed  by 
which  a  forfeiture  was  incurred,  yet  they  were 
suffered  by  Stowell  to  remain  in  Dixon's  pos- 
session, custody  and  control,  and  were  upon 
tlie  premises  at  tbe  time  of  the  commission  of 
the  offense,  and  found  there  at  the  time  of  the 
aekure.  They  were  therefore  forfeited  under 
each  of  the  sections  relied  on. 

As  to  the  malt  and  h(^  the  case  is  even 
desnr  In  fsTor  of  the  United  States;  for  not 
[10]    only  wer*  they  Intended  to  be  used  in  the 
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brewery  and  were  in  tbe  posseedon,  custody 
and  control  of  Dixon,  and  upon  the  premises, 
both  at  the  time  of  the  commissioo  of  the  criml- 
□al  acts  and  of  the  seizure,  butStowdl  aeqtilred 
no  rigbt  whatever  in  than  until  aftersuch  acts 
had  been  committed. 

Of  the  teal  estate,  Stowell,  more  than  a  year 
before  the  unlawful  acts  began  to  be  commit- 
ted by  which  a  forfeiture  was  incurred,  took  a 
mortage  from  Dixon,  subject  to  a  prior  mort- 
nge  for  $1,500,  and  to  secure  a  debt  of  $3,500. 
T^'j  mortgage  conveyed  a  distinct  Interest  In 
the  real  estate  to  the  mortgagee;  and,  by  tbe 
law  of  Massachusetts,  as  oetween  the  mort- 
gagor and  the  mortgagee,  vested  the  fee  in  the 
latter,  but  subject  to  the  mortgage,  and,  as  re- 
garded third  persons,  left  tbe  legal  title  in  tbe 
mortgagor.  Conard  v.  At/antie  Itu.  Co.  26  U. 
S.  1  Pet.  886,  441  [7: 189.  213];  Eheerv.  Hobba, 
5  Met.  1,  8;  Howard  V.  ItoNrtaon,  6  Cush.  119, 
133.  As  soon  as  a  still  was  set  up  on  the  land, 
with  Uie  mortgagor's  knowledge  and  consent, 
in  violation  of  the  Internal  Revenue  Laws,  the 
forfeiture  under  those  laws  took  effect,  and 
(though  needing  judicial  condemnation  to  per^ 
lect  iQ  operated  from  that  time  as  a  statutory 
conveyance  to  tbe  United  States  of  all  the  right, 
title  and  interest  then  remainlne  in  the  mort- 
gaifor;  and  was  as  valid  and  effectual,  against 
all  tbe  world,  as  a  recorded  deed.  The  right 
80  vested  in  the  United  States  could  not  be  de- 
feated or  impaired  by  any  subsequent  dealings 
of  the  mortgagee  with  tbe  mortgagor.  Uptim 
T.  South  BeadtngmtionalJBank,  120  Mass.  158. 
156.  The  mortgagor's  subsequent  conveyance 
of  the  land  by  quitclaim  deed  to  the  mort- 

f;agee,  therefore,  passed  no  title  as  against  the 
Diervening  right  of  the  United  States.  But 
this  deed  aid  not  have  the  effect  of  merging  or 
uniting  the  mortgage  and  tbe  equity  of  re- 
demption in  one  estate,  because,  by  reason  of 
tbat  intervening  right,  it  was  for  the  interest  of 
the  mortganse  that  the  mortgage  sbould  be  kept 
on  foot.  The  quitclaim  deed,  being  void  or 
voidable,  left  the  mortgaged  estate'  exactly 
where  it  found  It.  Faetori  A  Tradera  ln$.  Co. 
y.  MuTphff,  111  U.  S.  788,  744  [28:582,  584]; 
Dexter  v.  HarrU,  3  Mason,  681, 539;  Nea  Eng- 
kmd  Jmdrjf  Co.  t.  Mariofn,  2  Allen,  390; 
Stantona  v.  T^Umprnm,  49  N.  H.  372.  It  being 
admitted  that  the  business  of  a  distiller  was 
not  carried  on  with  the  mortgagee's  permission 
or  connivance,  and  tbat  he  did  not  even  know, 
until  after  the  seizure,  tbat  a  still  had  been  set 
up  on  the  premises,  It  follows,  for  tbt  reasons 
already  stated  lo  discussing  tbe  comtruction 
and  effect  of  the  Statutes  in  question,  that  the 
morUage  is  valid  as  against  the  United  States, 
and  that,  so  far  as  concerns  the  real  estate,  tbe 
judgment  of  condemnation  must  be  against  tlw 
equity  of  redemption  only. 

As  to  the  boiler,  engine,  pump,  vats  and 
tanks,  the  forfeiture  must  be  equally  limited. 
As  we  understand  the  somewhat  ambiguous 
statement  of  the  facts  regarding  them,they  were 
upon  tbe  premises  before  the  still  was  set  up.and 
were  owned  by  Dixon,  and  not  by  thedlstlllersi 
and  It  is  not  shown  that  any  of  them  were  used 
or  fit  to  be  used  in  cooacciion  with  (he  distillery, 
which  were  not  already  in  lawful  use  in  the 
brewery.  In  that  view,  even  if  they,  orsome 
them,  would  be  trade  fixtures  as  between  lond^ 
lord  and  tenant,  yet  while  anneied  to  tbe  land 
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(ber  were  real  estate  and  covered  b;  the  mort- 
g«ge.  Kvtter  t,  bmith,  69  U.  S.  2  Wall.  491 
[17:  830]:  Freeman  v.  Davton,  110  U.  S.  t.  l, 
270  [2^;  141,  143],  WiMtow  v.  Merehant$  In: 
Co.  i  Met.  306;  Bfiw  t.  H'Atfnej/,  S  Allen.  114. 

The  borses,  wagoos  and  bamesses  claimed 
by  lieviDgton  were  persocal  property,  used  to 
the  busiuvss  of  the  brewery,  and  were  sold  and 
a  Tormal  delivery  of  tbem  made  to  Bevfogton 
by  DizoD  after  the  acts  had  been  coniniHtea  bT 
which  a  forfeiture  was  incurred;  they  were  af- 
terwards suffered  by  BeviDgtoo  to  rcmaia  un- 
der Dixon's  coDlrol  aud  in  bis  use,  and  they 
were  found  upon  the  premtsea  at  the  Ume  of 
the  seizure.  ThOT  were  therefore  forfeited 
under  each  of  the  sections  relied  od  by  the 
United  States. 

Judgment  reversed,  and  cate  remanded  for 
^rtker proceeding*  in  ee^formitjfwith  tAu  epiJi- 
ion. 


[83]     THE  OHIO  CENTRAL  RAILROAD  COM- 
PANY, Appt., 

V. 

THE  CENTRAL  TRUST  COMPANY  OF 
NEW  YORK. 

(Sees.  CJBeporterlBed.  9MB.} 

Decree  pro  confeaso-^prvp^  relitf  under— ex- 
tent ef  Qit  decree— appeal  from— mortgage 
fereeloivre — d^fMencjf— amount  not  dve. 

L  Adecreeproeon^cHOlaDOtadecreeaaof  ooune 
according  to  tbe  pmyer  of  the  trill,  not  mereljr 
Bucb  BB  the  complulnant  cliooeea  to  take  ft;  but  it 
should  be  made  by  the  oourt,  according  to  Trhat 
la  proper  to  be  decreed  upoo  tiw  statemenla  of 
the  bill.  anuQied  to  be  true. 

I.  Iftlieal)e)nitton8aredl«itlnetandpotlUve,thflr 
may  tie  taken  ae  true  wtthout  proof;  but  If  they 
are  fndeflalte,  or  ttae  demand  ot  the  OMOplalnant 
Is  In  tia  nature  uDoertaln.  the  raqidBKe  eertalnty 
must  be  afforded  by  proof. 

IL  Butlnetthereveot,altbougbtb4defendantmBy 
not  Iw  allowed  on  appeal  to  question  tbe  want  of 
tegtlmODj  or  the  Insufficiency  or  amouat  ofthe 
evidence,  he  la  not  precluded  from  conteetlng  the 
Bufflciency  of  ttie  blU.  or  from  inalatiDg  that  tbe 
avermenta  contained  In  It  do  not  Justify  the  de- 
oree. 

4  Where  the  btl]  Is  taken  pro  con/ewo.  If  •  decree 
be  paaaed  not  confined  to  the  matter  of  the  btU,  tt 
may  be  attacked  on  appeal  for  tbat  ceasoo. 

L  In  sutti  In  eqnt^  fOr  tbe  fOracloBure  at  mort- 
gaiiea,  a  decree  may  he  rendered  for  any  tnlanoe 
that  may  be  found  due  to  the  complainant  over 
and  above  tbe  proceeds  of  the  sale;  but  the  oaae 
made  by  the  bUl  muat  show  tbat  the  amount  la 
due.  for  oCherwiae  it  cannot  properly  be  found 
•o.  Tbe  circuit  court  cannot  find  a  balance  due 
because  partial  exttnguisbnunt  has  besD  effected 
by  a  sate.  If.  as  matter  of  fact,  the  Indebtedneas 
is  not  then  payable. 

1  Where  titeUUIiere  did  not  seek  relief  M  to  tbe 
■eeond  mortgage,  but  only  the  enfofoement  of 
tbe  first-mortgage  lien  and  tbe  foreoloeure  of  ttae 
•qnity  of  redemption,  and  tbe  amouot  realised 
paid  tbe  outstaodtaig  lotereat  and  a  part  of  tlie 
prUMjIpal,  a  deflcienoy  decrea,  wtdoh  is  a  Judg- 
ment for  the  rsouverr  of  so  much  money,  with 
execution,  was  improvldenUy  entered,  when  it 
appetua  In  tbe  bill  that  tbe  prinelpal  ha4  not  bo- 
oome  dua. 

[No.  1288.1 

a^mUted  Dec  es,  2889.  Decided  Jan  to,  1390. 
IM  V.  8. 


APPEAL  from  a  decree  of  the  Circuit  Court 
of  tbe  United  States  for  the  Northern  Dis- 
trict of  Ohio  to  review  a  decree  in  a  tnortgnge- 
forecloBure  case  for  a  deficiency  after  a  sale,  and 
declaring  a  certain  amount  due,  and  that  tbe 
complainant  recover  the  same.  Bettrted, 

Statement  \tf  Mr.  Chief  Ju^'ea  Fulleri 
The  Ctntral  Trust  Company  of  New  York 
filed  Its  bill  on  the  7th  day  of  January,  A,  D. 
1884,  in  the  Circuit  Court  of  the  United  Slates 
for  the  Northern  District  of  Ohio,  against  Tlje 
Ohio  Central  Railroad  Company,  anegfog  the  [841 
creation  prior  to  January  1,  18eO,  of  a  corpo- 
ration byjhat  name,  and  ita  execution  on  Janu- 
ary 1,  1880,  of  three  thousand  bonds  for  one 
thousand  dollars  each,  bearing  that  date  and 
payable  to  bearer  on  January  f,  IftZO,  at  6  per 
cent  interest,  payable  semi-annually  on  the  first 
days  of  January-  and  July,  to  secure  which  it 
executed  and  odfvered  to  the  Central  Trust 
Company  a  deed  of  trust  and  mortgage  cover- 
ing the  main  line  of  said  Ohio  Central  Railroad, 
which  mortgage  was  duly  recorded.  The  bill 
also  alleged  that  tbe  original  Ohio  Central  Rail- 
road Company,  subsequently  to  the  first  day 
of  January,  1880,  and  to  tbe  executfoo  and  de- 
livery of  toe  bonds  and  mortgage  thereinbefore 
described,  made  and  enteredlnto  an  agreement 
of  consolidation  with  a  corporation  known  aa 
the  Atlantic  and  Northwestern  Railroad  Com- 
mny.  under  tbe  name  of  Tbe  Ohio  Central 
Railroad  Company.  It  further  alleged  default 
in  the  payment  of  interest  on  the  said  bonds, 
January  1,  1884;  that  tbe  coupons  were  duly 
I  presented  and  payment  was  demanded,  but  re- 
fused; and  thataboutthe  first  of  January,  1880, 
I  the  defendant  executed  and  delivered  a  second 
I  mortgage  on  the  same  property,  to  the  rame 
I  trustee,  to  secure  three  tbounana  income  bond* 
,  for  one  thousand  dollflrs  each,  payable  to  bear- 
er, which  was  duty  recorded;  that  tbe  holders 
of  these  income  bonds  were  very  numerous 
and  unknown  to  complainant:  and  that  their 
interest  and  Hen  ard  that  of  complainant  aa 
their  trustee  accrued  subsequcnily  to  and  sub- 
ject to  the  lien  of  the  first  mortgage.  Tbe  bill 
set  forth  the  insufficiency  of  the  mortgaged 
property  to  pay  the  mortgnge  debts;  that  there 
was  a  large  floating  Indebtedness,  that  creditors 
had  commenced  legal  or  equitable  proceedings 
fortbe  enforcement  of  their  claims;  that  com' 
plainant  had  commenced  a  autt  for  the  fore- 
closure of  a  certain  other  mortgage  upon  a  por- 
tion of  the  property  not  embrjited  or  covered 
by  the  two  morlgaRes  first  mentioned,  in  which 
a  receiver  bad  basn  appointed;  and  that  a  mul- 
tiplicity of  suits,  judgments  and  llena  would 
obstruct  the  operation  of  the  road  and  cause 
great  loss  to  the  holders  of  the  Irondi,  and  sac- 
rifice of  property,  etc. 

Tbe  bill  prayed  for  an  answer;  that  an  ac- 
count be  had  of  the  bonds  secured  by  said  sev-  [85] 
eral  mortgages,  "and  of  tbe  amount  due  on 
aaid  first-mortnge  bonds  for  principal  and  in- 
terest or  eltber7'  that  the  na-nnes  of  the  holders 
of  said  bonds  might  be  ascertained  and  an  ac- 
count taken  of  all  tbe  liens  and  incumbrances 
according  to  their  priorities;  tbat  said  first 
mortgage  be  decreed  to  be  a  first  lien  upon  all 
the  property  described  therein;  that  the  prop- 
erty be  sola  free  from  tbe  claims  of  all  parties 
or  all  who  were  in  any  manner  rcimsented;  that 
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the  defendant  and  otticii  claiming  under  it  be 
tmred  and  foreclosed;  "tbat  tbesaid  Judgment 
■or  decree  may  contain  mich  proTiBions  for  the 
•Bcertainment  of  the  priorities  of  the  said  in- 
cambnmcet  and  of  the  due  application  of  the 
proceeds  of  such  sale  according  to  the  rights  of 
the  parties  as  may  be  just  and  equitable;"  that 
a  receiver  might  be  appointed,  and  an  injunc- 
tion issue  pendente  lite;  and  a  prayer  for  gen- 
eral relief.  A  copy  of  the  first  mortgage,  In- 
duding  bond  and  coupon,  was  attacbed  to  the 
bill. 

The  defendant.  The  Ohio  Central  Railroad 
Company,  baring  entered  its  appearance,  and 
baviiig  failed  to  plead,  answer  or  demur,  the 
bill  was  taken  as  confessed,  and  on  the  10th 
■day  of  December,  1884,  a  decree  for  sale  was 
duly  entered  in  the  cause.  The  decree  accord- 
«d  with  the  averments  of  the  bill,  and  adjudged 
that  the  default  continued  after  the  commence- 
ment of  the  suit,  and  that  two  Installmeata  of 
interest  on  ibe  flrst-mortgaKe  bonds  were  due 
and  unpaid,  by  reason  of  the  default  as  to  the 
first  of  which  the  nunrtgage  or  deed  of  tmst 
had  become  absolute,  and  tne  complainant  eO' 
titled  to  a  decree  for  the  sale  of  all  the  mort- 
gaged property  "  to  satisfy  the  principal  and 
interest  of  said  bonds  secured  by  said  main-line 
first  mortgage."  .The  decree  directed  payment 
wlibin  thirty  days  of  the  amount  of  the  two 
installments  of  fntenat  duei  with  interest  and 
«08ts,  and  in  default  of  sudi  payment  ordered 
the  sale  of  the  mortgaged  property  and  the  ap- 
plication of  the  proceeds  to  costs  of  suit,  ex- 
penses of  sale,  trustees'  compensation  and 
expenses;  claims  baring  priority  over  the  main- 
line first  mortgage;  coupons  due,  and  to  become 
due  before  duiribution,  upon  said  flrst-mort- 
gage  bonds;  the  principal  of  the  first-mortgage 
bonds;  and  the  surplus.  If  any,  to  be  paid  into 
(86]  court  sobject  to  its  further  order.  The  sale 
took  place  on  April  15, 1885,  and  tbemort^ged 
proporty  was  sold  to  Canda,  Opdyke  and  Burt, 
as  purchasing  trustees,  for  one  miltion  dollars, 
which  sale  was  conflrmed  June  25,  1885,  and 
the  mortgaged  property  was  conveyed  to  the 
■aid  pnrchaaers.  Prior  to  tbe  confirmation  of 
sale,  DUt  after  the  sale  bad  been  reported,  a  ref- 
erence was  bad  to  ascertain  the  distributive 
share  of  the  proceeds  of  sale  due  on  the  princi- 
pal of  each  bond  secured  by  the  first  mortgage, 
and  what  sum  the  purchasers  should  bring  into 
court  to  pay  the  distributive  share  of  whatever 
bonds  might  be  found  outstanding.  A  report 
was  made  that  after  the  payment  ot  interest 
there  would  be  9197.81}  to  apply  on  the  prin- 
cipal of  each  flrst-mor^ge  bond;  and  In  the 
orae^  confirming  the  sale  the  report  of  the  spe- 
cial master  was  conflrmed,  payment  of  com- 
pensation and  expenses  direct^  and  tbe  balance 
ordered  to  be  applied  on  tbe  principal  of  said 
main-line  first- mcHtgsge  bonds.  The  last  clause 
«f  this  order  of  June  36,  1886.  was  as  follows: 

*'And  all  further  qnesUons  in  respect  to  the 
accounts  of  said  reodver  and  to  judgment  for 
any  deficiency  hnein,  and  all  other  questions 
arising  in  this  cause,  are  reserved  until  the  com- 
ing in  of  tbe  report  of  said  special  master  com- 
missioner  of  his  acts  and  doings  under  this 
order,  and  tbe  filing  of  said  receiver's  aoconnt" 

On  the  22d  <rf  June.  1887,  tbe  following  de- 
«ne  and  Judgnrat  was  entered  by  the  cotirt: 

<6S 


Oct.  Tebx, 


"This  dar  this  cause  came  on  for  further 
hearing,  ana  it  appearing  to  the  court  that  from 
the  proceeds  of  the  sale  of  the  property  of  said 
defendant  Company  in  this  cause  heretofore 
made  there  had  been  paid  upon  each  of  the 
three  thousand  bonds  secured  by  tbe  first  main- 
line mortgage  in  the  bill  of  complaint  set  forth 
tbe  interest  coupons  thereon  up  to  and  includ- 
ing  June  SOth,  1886,  and  the  sum  of  one  hun- 
dred and  ninety-seven  and  thirty-one  and  twth 
thirds  one-hundredths  dollan  (tl97.8U)  to  be 
applied  upon  tbe  payment  of  the  principal  of 
each  of  scud  bonds,  sud  payment  to  bear  date  of 
June  SOth,  1885,  and  no  other  paymentsof  either 
principal  or  interest  have  been  made  upon  any 
of  said  bonds  than  as  aforesaid ,  the  court  there* 
fore  finds  that  then  isduefrom  said  defendant, 
Tbe  Ohio  Central  RaUrood  Company,  to  the 
complainant,  as  trustee  for  the  holders  of  said 
bonds  secured  by  said  first  main  line  mortgage, 
upon  each  of  said  bonds,  the  sum  of  eightliun- 
dred  and  two  and  sixty-eight  and  one  third 
one-hundredths  dollars  ($803.68^),  which  sum 
should  bear  interest  at  uie  rate  of  six  per  cent 
per  annum  until  paid. 

"And  the  court  further  finds  that  no  fund 
has  come  under  the  control  of  this  court  from 
which  any  paymeBt  can  be  made  upon  the  three 
thousand  main-line  income  bonds  in  the  bill  of 
comprint  sat  forth,  and  that  no  payments  of 
any  kind  have  been  made  npon  any  of  said  in- 
come bonds.  Wberefore  the  court  find  that 
there  is  due  from  the  defendant.  The  Ohio 
Central  Railroad  Company,  to  the  complaioant, 
as  trustee  of  the  holders  of  sidd  income  bonds, 
upon  each  of  said  bonds,  the  sum  of  one  thoa* 
sand($l,000)  dolUrs. 

"Wherefore  it  Is  ordered,  adjudged  and  de> 
creed  that  the  complainant,  The  Coitral  Trust 
Company  of  New  York,  as  trustee  for  the  hold- 
era  of  sud  three  thousand  bonds  secured 
said  first  main-line  mortgage,  liave  and  recover 
from  the  defendant.  The  Ohio  Central  Railroad 
Company,  the  sum  of  eight  hundred  and  two 
and  sixty-eight  and  one  third  one-hundredths 
doUara  ($802.S8|)  on  each  of  said  bonds,  to  wit, 
the  sum  cf  $3,4(^,050.  with  dz  per  cent  inter- 
est per  annum  from  July  1,  1886.  and  that  the 
said  complainant,  as  trustee  for  the  holders  of 
said  three  Uiousand  main-line  Incorae  bonds, 
have  and  recover  from  said  defendant.  The 
Ohio  Central  Railroad  Company,  the  sum  of 
one  thousand  dollars  ($1,000)  on  each  of  said 
IwndB,  to  wit,  the  snm  of  thrae  million  dollon^ 
and  that  execution  Issue  therefor." 

From  this  decree  tbe  pendfaig  appeal  wu 

prosecuted. 

Mettn.  Aehbel  Or««n,  H.  Ik  Terrell 

and  Thoma*  Thachar,  for  appellant: 

It  Is  no  objection  to  this  appeal  that  tbe  ap- 
pellant allowed  the  esses,  as  presented  by  the 
bill,  to  go  by  de&Hilt,  and  that  order  fro  ens* 
fet^  was  entered. 

Ma9tenon  Eovxvrd,  86  U.  6.  18  Wall.  W 
(91:  764);  PW)^  R.  Oo.  .t.  £«(eft«m,  101  U.  8. 
289(86:  993). 

The  court  bad  no  power  to  make  sndi  jndf- 
ment  for  deficiency. 

ISofymn  v.  Braiea,  67  U.  S.  2  Black,  499 
a?:  278);  Windaor  T.Jfer^A.  98  U.  8.  374 
(38:  914);  Oveief  T.  £w,  30  tj.  8.  7  Wheat.  688 

US  c.  s. 
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A:  618);  Simnu  t.  Outhrit,  18  U.  8.  8  Crancb, 
18  (8:  642). 

The  Ohio  Central  Raflroad  Company  having 
failed  to  answer,  and  an  order  for  decree  pro 
tonfeaso  having  been  entered,  the  court  could 
not  legallv  find,  as  the  fouadalioo  of  any  judg- 
ment or  decree  against  it,  any  fact  not  witbio 
the  allegations  of  the  bill. 

Terrett  v.  Taylor^lZ  U.  S.  9  Cranch,  43  (8: 
<50):  Thamprnm  v.  Wootter,  114  U.  8. 104  (28: 
lOSl. 

The  said  bill  contained  no  allegations  upon 
vhich  any  of  the  principal  of  any  of  the  bonds, 
flr^^mo^tgage  or  income  bonds,  could  be  found 
due  to  anyone. 

JioueUv.  Watem  R.  Co.  94<U.  8. 463(24:254); 
Arftfen  T.  Oitbert,  7  Paige.  Cb.  206;  Wilmer  v. 
Atlanta  d  R.  Air  LimB.  Co.  2  Woods,  4S8. 

The  relief  granted  by  the  judgment  for  de- 
ficiency was  not  within  the  prayer  of  the  bill. 

Wiiulaor  t.  MeVeuh.  98  U.  8. 274  (28:  914). 

Mr.  Stereuon  Bnrke  for  appellee. 

[80]  Mr.  Ohitf  Jtutiee  FvUot  detiTcred  the  opln* 
Ion  of  the  court: 

These  first-mortgage  bonds  matured  January 
1, 193U,  and  there  was  no  provision  in  them 
nor  in  the  mortgage  that  they  should  become  due 
or  could  be  declared  due  before  that  dale,  nor 
were  there  any  allegations  in  the  bill  upon  which 
to  predicate  a  finding  or  decree  to  that  effect. 

The  mortgage  provided  that  in  case  of  entry 
hy  the  trustee  for  nonpayment  of  interest,  or 
Oi  principal  at  maturity,  the  income  and  reve- 
nue should  be  applied  to  the  payment  of  such 
interest  and  the  residue  to  the  payment  of  the 
principal;  and  that,  if  theprojxrty  went  lo  sale, 
the  net  proceeds  should  be  applied  "to  the  rata- 
ble payment  of  principal  and  the  then  accrued 
Interest  of  all  the  said  bonda,  whether  the  prin- 
cipal be  then  due  or  not;**  but  if,  in  case  of 
entry  or  of  proceedings  to  sell  for  default  in 

Kyment  of  interest  before  the  bonds  should 
come  due,  and  before  the  sale  should  he  made, 
the  interest  in  arrears  should  be  paid  and  sutis- 
fled,  together  with  all  costs,  expenses,  etc.,  that 
then  the  proceedings  should  be  discontinued 
■Dd  possession  of  the  mortgaged  premises  re 
Btored  as  if  default  or  entry  had  not  occurred. 
While,  therefore,  the  intention  is  clear  that  the 
honda  were  not  to  become  due  before  the  speci- 
fied date  of  maturity,  the  proceeds  of  sale,  after 
the  satisfaction  of  the  accrued  amount,  were 
CM]  properly  applied  upontheoutstandingliability. 
Chicago,  D.  A  V.  B.  0»,  y.  Fetdiek,  106  U.  8. 
47.  68  [27:47.  64]. 

Neither  In  the  pleadings  nor  In  the  reports  of 
the  special  master,  nor  in  any  part  of  tbe  rec- 
ord, can  we  discover  the  basis  for  the  statement: 
"The  court  therefore  finds  that  there  is  due 
from  said  defendant,  The  Ohio  Central  Kail- 
road  Company,  to  the  complainant  as  trustee 
for  the  holdera  of  aaid  bonds  secured  by  said 
first  main-line  mortgage,  upon  each  of  said 
txmds,  tbe  aum  of  eight  hundred  and  two  and 
vizty-eight  and  one  third  one-hundredtha  dol- 
lan  ($802. 68^)."  Certainly,  as  «197.dU  had 
heen  realized  on  each  hood,  $802.68}^  remained 
to  be  paid,  hut  only  according  to  the  tenor  of 
the  bond. 

There  are  no  aUegattons  In  the  Ull  as  to 
when  the  income  bonda  matured,  dot  is  a  copy 
of  the  second  moitgag*  giTcn. 

1S8  (I.  S. 


The  deficiency  decree  says  that  "Ibe  court 
further  finds  that  no  fund  has  come  under  the 
control  of  this  court  from  which  anv  payment 
can  be  made  upon  the  three  thousana  mnin-line 
income  bonds  in  the  bill  of  compluint  set 
forth,  and  that  no  payments  of  any  kiud  have 
been  made  upon  any  of  said  income  bouds. 
Wherefore  tbe  court  finds  that  there  is  due 
from  tbe  defcndani,  The  Ohio  Central  Railroad 
Company,  to  the  complainant,  as  Irutilees  of 
the  holders  of  said  Income  bonds,  upon  each  of 
said  bonds,  the  sum  of  one  thousand  ($1,000) 
dollars," 

But  tbe  conclusion  does  not  follow  that  be- 
cause no  payment  had  been  made  on  the  iucome 
bonds,  therefore  they  bad  matured;  and  unless 
they  had  matured  by  lapse  of  time,  or  other- 
wise as  provided,  the  amount  could  not  be  de- 
creed to  be  due. 

Tbe  bill  WHS  taken  as  confessed,  but  that 
fact  did  not  in  itself  justify  giving  complaiuaut 
more  than  it  claimed.  In  ITtomnon  v.  Wooeter, 
114  U.  S.  104  [29:105],  the  general  nature  and 
effect  of  an  order  taken  on  a  bill  pro  confesao, 
and  of  a  decree  pro  a>n.fe$»o  re^larly  made 
thereon,  and  of  our  rules  of  practice  on  the  sub- 
ject, are  discussed  in  the  opinion  ot  tbe  court 
by  Mr.  Justice  Bradley,  and  it  is  there  held  that 
under  tlie  rules  and  prnciice  of  this  court  in 
equity  "a  decree  pro  eon/mo  ia  not  a  decree  as 
of  course  accordiog  to  the  prayer  of  the  bill, 
nor  merely  such  as  the  complainant  chooses  to 
take  it;  but  that  it  is  made  (or  should  be  made) 
by  the  court,  according  to  what  ia  proper  lo  be 
decreed  upon  tbe  suitements  of  the  bill,  as- 
sumed to  be  true."  If  the  allegations  are  dis- 
tinct and  positive,  they  may  be  taken  as  true 
without  proof;  but  if  they  are  indefinite,  or  the 
demand  of  the  complainant  is  in  its  nature  un- 
certain, the  requisite  certainty  must  be  afforded 
by  proof.  But  in  dtber  event,  although  the 
defendant  may  not  be  allowed,  on  appeal,  to 
quefition  the  want  of  testimony  or  the  iusutfi- 
ciency  or  amount  uf  tbe  evidence,  be  is  not 
precludeii  from  contesting  the  suffldency  of  the 
bill,  or  from  insisting  that  the  averments  con- 
tsitied  in  it  do  npt  justify  the  decree. 

Under  tbe  18th  Rule  in  Equity,  where  the  bill 
is  taken  pro  canfeMo,  the  cause  is  proceeded  in 
ex  parte,  "and  tbe  matter  of  the  bill  may  be  de- 
creed by  the  court;"  and  hence  if  a  decree  he 
passed  not  confined  to  the  matter  of  the  bill,  it 
may  be  attacked  on  appeal  for  that  reason. 

By  tbe  92d  Rule  it  te  provided  that  in  suits 
in  equity  for  the  foreclosure  of  mortgages,  "a 
decree  may  be  rendered  for  any  balance  that 
may  be  found  due  to  the  complainant  over  and 
above  the  proceeds  ot  the  sale  or  sales,"  As- 
suming that  a  deficiency  decree  might  be  ren- 
dered in  the  absence  of  a  specific  prayer  for 
that  relief,  nevertheless  the  case  made  by  the 
bill  must  show  that  the  amount  is  due,  for 
otherwise  it  cannot  properly  be  found  so.  Tbls 
rule  does  not  authonze  the  circuit  courts  to  find 
a  balance  due  because  partial  extinguishment 
has  been  effected  by  a  sale,  if,  as  matter  of  fact, 
the  indebtedness  is  not  then  payable. 

The  bill  bere  did  not  seek  relief  as  to  the 
second  mortgage,  which  Is  only  referred  to  as  a 
subordinate  Tien,  nor  did  it  claim  that  anything 
except  interest  waa  due  upon  ttie  first  rnort* 
gage.  It  souKht  tbe  establUbment  and  enforce* 
ment  of  tbe  uitmorlgage  lien  and  the  fore- 
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closure  of  the  equity  ot  Tedemption.  The 
amouQt  realized  luid  the  outstanding  Interest 
and  a  part  of  the  principal.  Under  such  dr- 
cumstonces,  and  upon  these  pleading*,  this  de- 
ficiency decree,  which  Is  a  judgment  for  the 
reooTery  of  so  much  money,  wfth  ezecutloa, 
was  improvidentlv  entered. 
Without  discussiag  the  extent  of  the  fran- 
™*J  chisca  authorized  to  be  sold  under  the  mort- 
fcage,  we  are  of  opinion  that  this  appeal  was 
properly  taken  in  the  name  of  the  defendant 
Company.  Willanutte  Mfg.  Co.  v.  Bank  of 
BriiMOkumbio,  119  U.  S.  191.  197  [30:  884, 
8871:  Mempftit  S  UtOe  Rock  R.  Co.  v.  Railroad 
Comn,  lllU.  S.  609,  619  [28:  887,  841]. 

ThetUjUitncy  decree  of  June  t£.  18S7,  it  re- 
verted at  appelle^a  co$t$,  and  the  caute  remanded 
with,  direction*  to  proceed  therein  a$  may  bejuet 
andequiUii^.  - 

[671   HENRT  E.  80HRADBR.  Assignee,  Afpt. 

V. 

THE   MANUFACTURERS*  NATIONAL 
BANK  OF  CHICAGO  bt  al. 

^9.  a  Bepwter^  eO.  SMSJ 

Individual  tiatnlitj/  of  ttockhotdert  of  bank— 
tettlementi  mads  i^fter  bank  wnt  into  liquida- 
tion— power  of  preeident  and  other  omeert — 
indoreement,  June  far  binding  on  bank—iehen 
doee  not  nuuce  aharehatdere  Itabte— prolonging 
obligation^u^ment  against  bank  in  liquida- 
tion, wh&n  doee  not  bind  etoekholdere—ai/ret 
ment  to  protmg  MoMtf^r. 

1.  The  individual  UabUlty  of  the  atockholden  of 
national  ImidIb,  as  fmpwed  hy  and  exprened  In 
the  statute,  is  for  all  the  oontracts,  debta  and  en- 
gagsments  of  such  banks,  but  is  restricted  to  suob 
oootnrats,  debts  and  eosagementa  as  haTe  been 
duir  oontraotedln  the  orObarf  course  of  ttabust' 
nesa. 

t.  Tboseeredltors  who  made  settlements  after  the 
Bank  was  put  Into  liquidation  and  received  from 
tbeprealdentlnthatsettlementpaDeroftfaeBank. 
or  the  Individual  notes  of  the  president  himself, 
indoned  or  guaranteed  In  the  name  of  tbe  Bank, 
are  not  such  creditors  of  tbe  Bank  as  can  subject 
tbe  stookholdera  to  Individual  liability. 

a.  niepowerot  the  president  or  other  offloer  of 
thebanktoUnditl]?  tnuuMtlcnisafterltiBput 
Into  liquidation,  is  that  resulting  from  hJs  dutr. 
which  oonslsts  in  the  ooUectfon  and  reduotloD  to 
moner  of  the  assets  of  the  Bank,  and  the  parment 
of  creditors  equallr  and  ratably  ao  far  as  the  as- 
sets prove  sufflolent. 

4.  Farments  mar  be  made  In  the  Ulla  teoelvaMe 
and  other  assets  of  the  Bank  tn  apede,  and  the  title 
to  such  paper  amy  be  transferred  br  the  president 
or  cashier  bj  an  indorsement  suitable  to  tbe  pur* 
pose  in  the  name  of  the  Bank;  but  auoh  Indone- 
ment  and  use  of  the  name  of  tbe  Bank  la  In  liqui- 
dation and  merely  for  tba  purpose  of  tranafening 
tltla. 


Sl  Zt«anhavenoolheraaeekaiM>lnBttberimm> 

holders  br  creating  a  new  obligation.  It  does  no* 
ooostitute  a  llablU^,  oontntot  w  engagement  oC 
tbe  Bank  f  or  whltdi  tber  eiD  he  held  to  be  IndlvU- 
nally  responsible. 
S.  It  is  not  within  the  power  of  tbe  ofBoers  of  the 
Bank,  without  expreaa  authorltr,  to  prolong  In- 
definitely an  obUgation  on  tbe  part  of  tbe  share- 
boldera,  which  Is  imposed  by  the  statute  only  as 
a  means  of  securing  tlin  payment  of  debm  by  an 
Insolvent  bank. 

7.  Wben  the  suit  In  which  Judgment  was  ceoor- 
ered  was  not  commenced  until  after  the  Bank 
went  into  liquidation,  the  Judgment  against  tbe 
corporation  is  not  binding  on  the  atookholdan  to 
the  sense  that  it  cannot  be  re-examined,  whan 
the  facts  of  tbe  case  were  not  known  to  the  stoefc* 
bidden  c<  the  Bank  wben  the  Judgment  was  reo> 
deeed. 

8.  An  agreement  made  by  tbe  president  of  tbe 
Bank,  after  tbe  B^k  went  into  liquidation,  to 
continue  Its  guarantee  upon  certain  notea.  Is  n(A 
binding  upon  the  stookholdera. 

[No.  1870.] 
Submitted  Jan.  9,  J890.   Decided  Jan.  tO,  1890. 

APPEAL  from  a  decree  of  the  Circuit  Court 
of  th»  United  States  for  the  Northern  Dis- 
trict of  niinois,  establishing  claims  a^iost  a 
Bank  which  had  been  put  into  liquidation  and 
disallowing  the  claim  of  the  People's  Bank  of 
Belleville.  Affirmed. 
Tbe  facts  are  stated  in  the  opinion. 
Reported  helow,  86  Fed.  Rep.  848. 
JIfr.  FrsAkllB  A.  MeCoBM^hy,  for 
pellant: 

The  undertaking  of  the  Manufacturers' 
tional  Bank  was  the  obligation  of  a  principaL 

Eirkpatrick  v.  Howk,  80  HI.  122. 

The  guarantor  has  no  right  to  demand  tlw 
sureties  wMcb  the  creditor  may  bold. 

jOaret  v.  Batea,  51  HI.  439. 

An  aRreement  which  preserves  the  rights  of 
the  creditor  to  proceed  against  the  surety,  or 
the  right  of  the  surety  to  proceed  against  th« 
principal,  will  not  discharge  the  suretr. 

MueOery.  JDobtehuetz,  H9  Rl.  182:  Rueker  r. 
Robinton.  38  Mo.  IM;  Moree  v.  Huntington, 
40  Vt.  488-496;  Price  v.  Barker.  4  El.  A  BL 
760;  Searelaiv.  CWeJ«  Meea.  &W.  128;  Viet* 
V.  Hoag,  94  Tt  46;  Subbett  Qtrpenter,  5  N. 
Y.  171. 

The  mere  Insdequacy  of  price  would  not  ho 
sufiBdent  to  aet  aside  a  sale,  even  in  a  direct 

proceeding  for  such  a  purpose. 

Davie  t.  Piekttt,  72  IlL  485. 

This  Judgment  is  as  binding  on  the  stock- 
holders of  the  Bank,  as  an  adjudication,  as  tt 
is  against  tbe  Bank  itself,  unless  it  can  ha 
shown  that  it  was  obtained  by  fntid,  of  which 
there  can  be  no  pretense. 

MiUiken  v.  Whitehouee,  49  Me.  629;  8lee  t. 
Bloom,  20  Johns.  669;  Mou  t.  Oakley,  %  BUI, 
265;  BAmont  t.  CoUman,  1  Boew.  188;  i>ffi^ 
HorfA      OoeOaugh.  5  Iowa.  800;  WiUon  r. 


NOTB.— .^1  to  eondusfoeness  o/  iud(rment.  see  note 
lo  Bank  of  U.  9.  v.  Beverly,  Bk.  11.  p,  7B. 

A$.to  eitopiMi  bu  Judament,an  note  to  Aspden  r. 
Nlzon.  Bk.  11,  p.  10». 

Am  to  indtvUtual  lUMUty  of  stockholders  for  corpo- 
rate dflbU,  see  nou  to  Hatoh    Dana.  Bk.'29,  p.  88B. 

to  dtosoltiMonfl^  eorpomttoiu  and  <f eet  on  cfebtt 
ownadbvnndoiitMr  property,  see  noU  to  Humma 
V.  The  Potomac  Oompany,  Bk.  8,  p.  Mlh 


Am  to  when  promiworvnotes.  eweiitedbv  an  o^eer, 
bind  the  corporation,-  when  the  ofteer,— aee  nUe  W 
Bltobcock  V.  Buchanan,  Bk.  28,  p.  1078. 

.iit  to  parol  e(mtraet*q^o01c«rs  and  agvnU,  see  nots 
to  HecbanloB'  Bank  of  Alexandria  T,  Bank  of  Ool- 
umMa.  Bk.  B>.  p.  100,  and  note  to  Bank  o(  Metropo* 
Ua  T.  OuttaohUok,  Bk.  10,  p.  m. 
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PitUburgh,  48  Pa.  424;  Grund  t.  Tucker,  5 
Kan.  70. 

Mr.  Hesrif  O.  Miller,  for  appellees: 

A  jutlgmeot  against  a  corporation  Is  not  bind- 
ing upon  the  nfc/O^olders;  it  is  not  even  prima 
facie  evidence  of  tbe  indebtedness  of  the  cor- 
poration as  to  them.  Tbey  are  never  parties 
or  privies  to  it.  Whether  they  are  confidered 
08  sureties  for  tbe  company,  or  as  principal 
debtors,  the  rale  is  the  same. 

Jfom  T.  MeCfuamgh.  8  Hill,  ISU  XeXaAm  t. 
Afaq/,  51  N.  Y.  155;  Miller  r.  WlUte,  50  N.  Y. 
137;  LaidU}f  v.  Kline,  8  W.  Va.  218;  Trippev. 
J/aneheon,  82  lod.  307. 

The  surety  has  ao  interest  that  the  security 
taken  from  tbe  pnncipal.debtor  should  be  dealt 
with  in  good  faith,  and  held  in  trust,  not  only 
for  tbe  creditor's  security  but  for  tbe  surety  s 
Indemniiy.  The  creditor  must  do  no  wUliu) 
act  to  discharge  or  cancel  it. 

Hayea  v.  ITaTYf,  4  Johns.  Ch.  ISO:  Kirkvetriek 
T.  Bowk,  80  HI.  122;  Bogert  v.  SchoU  Trutteet, 
46  111.  428;  Baker  t.  Bngg»,  8  Pick.  122;  Peo- 
ple  V.  Jamen,  7  Johns.  882;  Ifefe  Avp.  9  Watts 
A  8.  86;  SAneppel  r.  Skaw,  3S.  Y.  450;  P/ia- 
ret  T.  Bariaur,  49  III.  370. 

1 68  ]     Mr.  Justice  Blatehford  delivered  tbe  opin- 
ion of  tbe  court: 

This  is  a  case  growing  out  of  that  of  Bieh- 
twnd  V.  Irone,  121  U.  S.  27  [30:  8641.  and  in- 
volves a  claim  against  tlie  assets  of  the  Manu- 
facturers* National  Bank  of  Chicago.  Id  the 
suit  of  Irons  against  that  Bank,  by  an  order  of 
the  Circuit  Court  of  the  United  States  for  tbe 
Northern  District  of  lUinoia,  one  Harvey  was 
appointed  receiver  of  the  Bank.  That  couit, 
on  July  28,  1883,  referred  it  to  a  master,  to  re- 
port the  amount  of  the  debts  of  tbe  Bank,  the 
value  of  its  assets,  and  tbe  amount  of  assess- 
ment necessary  to  be  made  on  each  share  of  its 
capital  »tock  in  order  to  pay  its  debts.  Among 
the  claims  presented  before  the  master  was  that 
of  the  assignee  of  tbe  People's  Bank  of  Belle- 
ville, Illinois,  who  claimed  to  be  a  creditor 
in  the  sum  of  $84,108.48;  and  tbe  master 
reported  In  favor  of  the  claim.  It  was  based 
on  a  judgment  for  $07,277  obtained  In  the 
same  circuit  court.  May  81,  1880,  by  tbe  Peo- 
plc'ii  Bnnk  against  the  Manufacturers'  Bank. 
Tbe  Judgment  was  founded  on  eight  prom- 
issory notes  for  $5,000  each,  dated  August  6, 
1873,  made  by  Henry  £.  Picket,  payable  one 
year  after  date,  to  the  order  of  Picket,  at  tbe 
Manufacturers*  Bank,  with  interest  at  10  per 
cent  per  annum,  payable  semi-annually,  and 
with  10  per  cent  per  annum  interc:st  after  ma- 
tu  rily,  indorsed  by  Picket,  the  payment  of  eacb 
note,  principol  and  interest,  at  maturity  being 
guaranteed  by  the  ftlanufacturers'  Bank.  Tbe 
notes  were  secured  by  a  trust  deed  on  real  es- 
tate, made  by  Picket  to  one  Joseph  A.Holmes. 

On  tbe  Ist  of  June.  1886.  the  circuit  court 
made  a  decree  directing  various  shareholders 
10  pay  to  tbe  receiver,  for  the  benefit  of  the 
creditors  of  the  Bank,  certain  sums  of  money. 
An  appeal  was  taken  to  this  court  by  several 
of  the  stockholders  and  was  beard,  and  is  tbe 
case  reported  aa  JBiehmond  v.  Iron*,  181  U.  S. 
27  [SO:  864].  The  decision  was  announced 
[69]  March  28.  18S7,  the  decree  of  tbe  circuit  court 
was  reversed,  and  tbe  cause  was  remanded  witb 
directions  to  proceed  in  amformity  with  the 

IM  V.8. 


opinion  of  this  court.  After  that  decision,  and 
before  tbe  mandate  was  presented  to  the  cir- 
cuit court,  and  on  the  20tb  of  June,  \WJ,  on 
the  application  of  several  of  the  stockhold- 
ers, tbe  case  was  referred  back  to  tbe  master, 
to  report  again  upon  the  amount  of  the  debts 
due  by  the  Bank,  and  upon  tbe  amount  of 
tbe  assessment  necessary  to  be  made  on  each 
share  of  its  capital  stock,  to  pay  its  debts,  and 
upon  the  amount  payable  by  eacb  sliareholder 
on  such  assessment,  sod  also  to  take  further 
proofs  in  regard  to  tbe  validity  of  (he  claim  of 
tbe  People's  Bank,  as  against  the  stockholders 
of  tbe  Manufacturers'  Bank,  and  as  to  whether 
that  claim  had  been  in  whole  or  in  part  re- 
leased,  discharged  ordefeated,  by  reason  of  any 
new  matters  stated  in  sucb  application. 

On  tbe  16tli  of  June,  1888,  tbe  master  reporN 
ed  that  tbe  claim  of  the  People's  Bank  ought  to 
be  disallowed  upon  tbe  new  proofs  taken. 
Tb'tse  proofs  accompanied  bis  report.  Tbe  as- 
signee of  the  People's  Bank  excepted  to  the  re- 

S)Tt,  and  tbe  matter  was  heard  before  Judge 
lodgett.  His  opinion  is  reported  in  86  Fed. 
Rep.  843.  He  confirmed  the  report  and  over* 
ruled  the  exceptions,  and  on  the  27ifa  of  March. 
1889,  a  decree  was  vjtered  upon  tbe  mandate 
of  this  court,  vacating  tbe  decree  of  June  1, 
1886,  giving  a  list  of  tbe  valid,  outstanding 
cluims  against  tbe  Bank  (which  did  not  Include 
tbe  claim  of  the  assignee  of  tbe  People's  Bank), 
adjudging  what  sums  were  to  be  paid  by  tbe 
various  stockholders,  and  l&xiae  costs  to  tbe 
amount  of  $158.60  against  the  People's  Bank 
and  its  assignee.  'Tbe  assignee  appealed  to 
this  court  from  tbe  decree,  because  it  disal- 
lowed his  claim,  and  because  of  the  award  of 
(XKts  against  tbe  People's  Bank  and  its  as^iirnee. 

The  Alan ufacturcrs'  Bank  became  insolvent 
and  suspended  paymenton  September  23,  1878, 
and,  in  pursuauce  of  tbe  National  Banking 
Act,  went  into  voluntary  liquidattoD  ou  Sep- 
tember 26,  1873. 

'  in  regard  to  tbe  claim  of  the  assignee  of  tbe 
People's  Bank,  tbe  master  reported  as  follows: 
"I  find  and  report  that  tbe  claim  of  tbe  assignee 
of  tbe  People'sBank  of  Bellevillels based  upon  [TO] 
tbe  guaranty  of  the  Manufacturers*  National 
Bank  of  promissory  notes  made  by  Henry  £). 
Picket,  and  secured  by  real  estate,  amounting 
in  tbe  outset  to  $o0,0(j0:  that  this  guaranty  was 
made  by  Ira  Holmes,  wnowasan  oflScerof  said 
Maoufaclurers'  National  Bank,  and  before  tbe 
failure  of  tbe  Bank;  that  these  notes  were  se- 
cured by  a  trust  deed  to  Joseph  A.  Holmes 
upon  tbe  undivided  half  of  tbe  northwest  quar- 
ter of  section  ten,  township  tbirty-seven  north, 
range  fourteen  east,  being  (80)  eighty  acres, 
one  undivided  half  of  which  eighty  acres  was 
owned  by  said  Picket  (and  a  five-acre  tract  and 
tweoty-sfx  lots)  and  tbe  other  undivided  half 
of  said  eighty  acres  by  said  Ira  Holmes  indi- 
vidually; that  after  tbe  maturity  of  tbeM.-  notes 
and  in  the  month  of  August,  A.  D.  1874,  Ira 
Holmes  made  a  written  contract  witb  tbe  Peo- 
ple's Bank,  by  which  be  was  to  give  and  did 
give  the  bank  bis  promissory  notes  aggregating 
tbe  sum  of  $87,  tw,  to  secure  the  Picket  notes 
(and  other  indebtedness  for  which  the  bank 
was  not  liable),  payable  in  one,  two,  three  and 
four  years,  securing  tbe  payment  thereof  bj  ft 
trust  deed  upon  said  property  and  the  fOinh- 
west  quartet  of  said  northwest  quarter,  ood- 
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taiDlDg  forty  acres  additional,  and  that  subse- 

quenily  foreclosure  proccediogs  were  had  upon 
the  trust  deed  made  by  Picket,  resulting  in  tbe 
placing  of  the  title  to  the  entire  tract  Iq  the 
name  of  said  Ira  Holmes,  and  the  amount  for 
which  the  property  was  sold,  to  wit,  the  sum 
of  ten  thousand  dollars,  was  credited  upou  tbe 
notes  of  snid  Picket,  leaving  due  at  that  time 
upoo  the  Picket  notes  the  sum  of  forty  thou- 
sand dollars,  for  the  payment  of  which,  and  the 
notes  of  Eflid  Ini  Holmes,  the  entire  tract  re- 
mained cliurged,  said  Picket  having,  for  the 
purpose  of  enabling  the  parties  to  carry  out 
tbe  arrangement  referred  to,  executed  a  quit- 
claim deed  of  bis  interest  in  said  property  to 
said  Ira  Holmes.  I  find,  as  a  matter  of  fact, 
that  tbe  consideration  for  the  conveyance  of 
said  Picket  was  his  release  from  the  payment 
of  his  notes,  which  were  thereafter  held  under 
the  terms  of  tbe  contract  between  Ira  Holmes 
and  tbe  People's  Bank,  for  the  purpose  of  pre- 
serving the  guaranty  of  the  rank ;  that  said 
arrangement  changed  the  original  contract  of 
guaranty  made  hy  tbe  Manufacturers*  National 
[71]  Bank,  by  the  taking  of  the  new  security  and 
the  extension  of  time  resulting  therefrom  upon 
the  original  indebtedness.*  I  Bnd,  further,  Uiat 
the  de^  executed  by  said  Picket,  us  tbe  result 
of  tbe  agreement  referred  to.  was  made  uoder 
an  arraugcment  between  said  Holmes  and 
Picket,  and  assented  to  by  said  People's  Bank 
of  Hclleville,  that  said  Picket  was  to  be  re- 
leased and  discharged  from  any  further  liability 
or  payment  upon  tbe  original  indebtedness. 
By  reason  of  which  I  find  that  tbe  Manufac- 
turers' National  Bank,  the  original  guarantor,  ^ 
became  discharged  from  all  further  fiabilily  on 
account  of  such  undertaking  of  guaranty,  and 
recommend  that  the  claim  against  it  be  disal- 
lowed." 

Judfjc  BMeett,  in  his  opinion  in  36  Fed.  Rep. 
843,  said:  "This  claim  of  the  People's  Bank 
of  Belleville  is  based  upon  a  guaranty  of  pay- 
ment made  by  tbe  Manufacturers*  National 
Bank  of  eight  notes  of  $5,000  each,  given  by 
Henry  E.  Picket,  dated  August  5,  1878,  and 
due  in  one  year  from  date,  which  were  dis- 
counted for  the  Manufacturers'  National  Bank 
Boon  after  their  date,  by  the  People's  Bank  of 
Belleville.  These  notes  were  secured  by  a  trust 
deed  upon  land  in  tbe  Ticinit;  of  tbe  City  of 
Chicago.  Tbe  Manufacturers*  National  Bank 
Ruspcnded  payment  and  went  into  voluntary 
liquidation  on  or  about  the  23d  of  September, 
1873,  and.  when  these  notes  matured,  about  a 
year  aftt^wards,  dealings  were  bad  between 
the  People's  Bank  of  Belleville  and  Ira  Holmes, 
then  acting  as  president  of  the  Manufacturers* 
National  Bank,  in  liquidation,  and  assuming  to 
act  also  for  his  bank,  by  which  the  title  to  tbe 
reiil  t-Mate  held  as  security  for  the  payment  of 
these  tiotep  was  transferred  to  Holmea,  and 
Holmes  thereupon  ^ve  bis  notes  for  the 
amount  due  on  tbe  Picket  notes,  and  also  for  a 
large  amount  of  other  indebtednessbeldby  the 
People's  Bank,  on  which  the  Manufacturers' 
National  Bunk  or  Holmes  or  both  were  liable; 
and,  as  is  found  by  the  master,  Picket,  in  con- 
sideration of  a  quitclaim  deed  from  himself  and 
wife  to  Holmes,  of  Ihe  land  covered  by  tbe 
trust  deed  securing  his  notes,  was  released  from 
further  liability  on  these  notes.  Tbe  master 
found  that  tbis  release  of  Picket  from  tbe  notes 


which  the  Mannfactnnn'  National  Buk  btd 

guaranteed  operated  to  release  the  guarantor, 
and  bence  tbe  master  rejected  the  claim.  I  do  [TS] 
not  intend  to  go  into  an  analysis  or  statement  of 
tbe  proof  upon  which  the  master  made  bfa 
finding,  as  It  will  be  sufficient  to  aay  that  I 
have  examined  these  proofs,  and  am  of  opinion 
that  they  fully  sustain  tbe  master's  conclusions. 
It  is  urged,  however,  that,  as  tbe  proof  shows 
that  the  People's  Bank  of  Belleville  brought 
suit  on  this  giiaranty  now  in  question  and  ob- 
tained judgment  thereon,  such  judgment  Is 
conclusive  against  the  defendants  in  this  case, 
who  are  stockholders  in  the  Manufacturera* 
National  Bank,  against  whom  an  assessmeot  ia 
asked.  Aside  from  the  authorities  cited,  which 
satisfy  me  that  tbe  stockholders  of  the  Manu- 
facturers' National  Bank  are  not  concluded  by 
tbis  Judgment  which  was  rendered  after  the 
Bank  went  into  llouidation,  I  think  tbe  fact 
shown  in  this  recorn,  that  the  dealings  betweeD 
the  People's  Bank  of  Belleville  and  Holmes 
and  Picket,  by  which  Hcket  was  released, 
were  unknown  to  the  defendant  stockholders  at 
the  time  this  judgment  was  rendered,  should 
allow  these  stockholders  to  go  behind  Ihe  rec- 
ord of  that  Jtidgment,  and  raise  tbe  questioD 
before  the  court,  in  lldi  suH,  wheUier  the  gnar^ 
anty  was  released  br  the  releaae  of  Pi^et,  the 
principal  debtor,  whose  notes  were  guaranteed. 
The  exceptions  to  the  master's  report  are  there- 
fore overruled  and  tbe  report  confirmed," 

The  contention  of  the  appellant  is  that,  by 
the  transaction  in  question.  Picket  was  not  re- 
leased. Reliance  fot  this  view  ts  bad  upon  an 
Instrument  in  writing,  made  on  the  27tb  of 
August,  1874,  between  Ira  Holmes  as  one  party 
ana  the  People's  Bank  of  Belleville  as  the 
other.  By  tbat  paper  Holmes  agreed  with  the 
bank  tbst  he  would,  on  the  1st  of  September. 
1874,  execute  to  It  his  eighteen  promissory 
notes,  of  that  date,  each  bearing  Interest  at  tbe 
rate  of  10  per  cent  per  annum  from  its  date, 
payable  semi-aDDualfy,  the  total  amount  of  the 
eighteen  notes  to  be  f87,4Ki.lO;  and  Holmea 
simultaneously  to  execute  to  one  Thomas,  as 
trustee,  eighteen  deeds  of  tnist  to  secure  tbe 
eighteen  notes,  each  deed  to  secure  one  note, 
tbe  bank  agreeing  to  foreclose  at  once  the 
Picket  deed  of  trust,  and  to  procure  the  trustee 
therein  to  sell  the  land  covared  therehy,  nnder 
Its  pTovinoDS,  at  the  expense  <it  Ira  Holmea, 
and  to  cause  said  land  to  be  bought  io  at  such 
sale  and  conveyed  to  Ira  Holmes.  The  instru-  rvai 
ment  contained  a  provision  "that  tbe  notes  *- 
mentioned  in  tbe  incumbrances  now  existing 
upon  said  land  shall  stand  as  additional  secur- 
ity for  said  People's  Bank,  as  far  as  they  go. 
for  the  Indebtedness  to  be  created  by  the  uid 
Holmes  as  hereinbefore  mentioned."  Voder 
this  agreement,  the  proceedings  took  place 
which  are  set  forth  in  tbe  report  of  the  master. 

On  the  2d  of  September,  1874,  a  paper  was 
executed  by  the  Manufacturers'  National  Bank, 
by  Ira  Holmes  as  its  pceddent,  and  accepted 
in  writing  by  the  People's  Bank  Of  BeUevllle, 
hy  C.  W.  Thomas  as  Its  attorney,  which  recited 
the  fact  of  tbe  making  of  tbe  ten  promissory 
notes  by  Picket  on  the  6th  of  August,  1878, 
and  tbe  securing  of  the  same  by  a  trust  deed, 
and  then  proceuled  as  follows:  "And  whereas 
tbe  said  Manufacturers'  National  Bank  after- 
wards, and  before  said  notca  matured,  de* 
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Urered  them  to  the  People's  Bank  of  BeUerllle. 
and,  for  a  valuable  consideration,  xu&Tanteed 
the  prompt  payment  of  said  notes  and  interest 
to  said  People's  Bank;  and  vrhereas  the  said 
Picket,  twfore  said  notes  fell  dae,  became  In- 
solvent, and  the  laod  mentioDed  in  said  trust 
deed  was  suMect  to  heavy  prior  incumbrances, 
which  said  People's  Bank  has  removed,  it  ia 
agreed  between  the  said  People's  Bank  of 
Wlleville  and  ihe  said  Manufacturers'  National 
Bank  that  the  guarantee  of  the  said  Manu- 
facturer's National  Bank  upon  eight  of  said 
notes  shall  be  aod  remain  mnding  upon  said 
National  Bank,  and  that  any  agreement  which 
baa  been  or  maybe  made  between  the  People's 
Bank  and  said  Picket,  in  regard  to  said  Pick- 
et's liability  as  makerorindorser  of  said  notes, 
iball  never  be  conatrued  to  release  or  In  any- 
wise affect  said  guarantee  upon  eight  of  said 
notea." 

On  the  same  2d  of  September,  1874,  the 
Manufacturers'  National  Bank,  by  Ira  Hotmea 
as  Its  president,  executed  an  instrument  where- 
by it  agreed  that  no  release  of  the  Picket  deed 
of  trust  "shall  operate  to  releaae  aaid  Bank  from 
ita  guarantee  of  eight  of  the  notea  in  said  deed 
named,  to  be  aeleGted  and  retained  by  the  Peo- 
ple'a  Bank  of  Belleville,  the  present  legal  bolder 
of  all  of  said  notes  in  said  deed  named,  and  the 
eatd  ManufBCturera*  National  Bank  further 
[T4]  agrees  that  no  release  of  the  maker  or  indorser 
of  aaid  notes  diall  operate  to  relieve  said  Na- 
tional Bank  of  ila  llamlity  upon  aaid  goarantee 
of  eight  of  the  same,  the  aaid  Manufacturers' 
National  Bank  hereby  continuing  its  guaranty 
of  ei0it  of  said  notea,  notwithstanding  any 
agreement  which  mav  be  or  may  have  been 
made  between  the  bolder  of  the  same  aod  the 
maker  or  indoraer  thereof,  and  notwithstand- 
ing any  sale  which  may  be  made  under  aaid 
deedof  truat" 

In  its  opinion  In  the  case  of  JUeftmond  v. 
imu,  at  page  69  [SO:  874],  this  coort  oosddered 
that  part  of  the  decree  appealed  from  wbicli 
directed  pnymeDt  of  the  clajins  reported  by  the 
master  under  the  denomination  of  class  D, 
amounting  In  the  aggregate  to  $185.110.S4, 
and  which  were  designated  by  the  master  as 
claims  "arising  before  the  failure  of  the  Bank, 
upon  which  worthless  collaterals  were  subse- 
quently received."  These  were  claims  which, 
after  the  Bank  went. into  llquidution,  were 
settled  between  the  parties  by  the  acceptance 
out  of  the  assets  of  the  Bank,  by  the  creditors, 
of  bills  receivable.  In  payment  of  their  claims, 
and  whicli  Mils  recetvable  contained guarantees 
of  payment  then  made  In  the  name  of  the 
Bank.  Upon  that  point  this  court  said:  "It  Is 
averred  by  the  appellees  that  tbey  are  claims 
arising  for  the  most  part,  if  not  in  all  Instances, 
upon  Indorsements  and  guarantees  made  in  the 
name  of  the  Bank  by  Holmes,  ita  president, 
after  the  suapenslon  m  the  Bank,  and  while  It 
was  In  liquidation.  It  appears  clearfy  from 
the  evidence  that,  In  many  cases,  parties  bav- 
litg  claims  against  the  Bank  accepted  from 
Holmes  commercial  paper  held  by  the  Bank, 
which  It  bad  received  in  the  course  of  Its  busi- 
ness, and  which  conatltuted  a  part  of  its  assets, 
nmuing  some  of  it  several  months  and  some  of 
It  several  vears,  bearing  interest,  ^me  at  the 
rate  of  elgnt  and  some  at  the  rate  of  ten  per 
cent  per  annum,  Indozaed  ud  gaa^uitced  In 


the  name  of  the  Bank  by  Holmes  na  prcsfdeot. 
The  booka  of  the  Bank  show  thai  in  these  cases 
the  paper  so  received  was  chained  against  the 
account  of  the  pany  receiving  it.  tliu^  closing 
the  account  aa  settled.  In  these  cases.  It  S 
testified  by  Holmes  that  the  creditors  gave 
their  checks  to  the  Bank  for  the  amount  stand- 
ing to  their  credit.  In  some  cases,  the  credit- 
ors or  their  agents  testifying  to  the  trnnsac-  r»Ki 
tions,  without  contradicting  Holmes  in  respect  ["] 
to  what  was  in  fact  done,  neverUieless  stute  tliat 
the  paper  accepted  by  them  was  received,  not 
in  payment,  but  as  security.  It  is  obvious, 
however,  that  in  most,  if  not  In  all,  instances, 
the  witnesses  are  referring  to  the  security 
which  tbey  supposed  they  bad  received  iind 
were  entitled  to  rely  upon,  by  the  means  of  the 
indorsement  and  guaranty  of  the  paper  thus 
received,  made  by  Holmes  aa  president  in  the 
name  of  the  Bank.  "They  certainly  acted  upon 
this  belief,  for  in  many  instances  tbe\*  proceed- 
ed to  obtain  Judgments  against  the  Bank,  nttt^r 
the  maturity  and  dishonor  of  .the  paper  so  re> 
ceived  upon  these  lodorsements  ana  guaran- 
ties, and  10  this  proceeding  proved  their  claims 
in  that  form  transcripts  of  such  judgments. 
It  Is  true  that,  in  the  final  decrees,  the  master 
was  rlireeted  to  correct  his  computation  of  in- 
terest so  as  to  equalize  the  claims  cf  ttie  credit- 
ors by  allowing  interest  at  a  uniform  rate  from 
the  time  of  the  suspension  upon  tht-  amounts  as 
they  appeared  to  be  due  from  the  books  of  the 
Bank,  but  all  the  claims  in  class  D,  notwith- 
standing the  settlements  made,  were  included 
in  the  amounts  found  due  and  ordered  to  Lie 
paid.  In  this  respect  we  are  of  tbe  opinion 
that  the  decree  Is  erroneotu.  Those  creditors 
who  made  settlements  after  the  Bank  was  put 
into  liquidation  and  reeeived  from  the  presi* 
dent  In  that  settlement  paper  of  the  Uhhk,  i>r 
as  Id  some  cases  the  individual  notes  of  Holmes 
himself,  indorsed  or  guaianteed  in  tbe  name  of 
the  Bank,  are  not  to  be  considered  as  cre<litor» 
of  the  Bank  entitled  to  subject  the  stockholders 
to  individual  liability.  Theindividuat  liability 
of  tbe  stockholders,  as  imposed  by  and  ex- 
pressed in  the  statute,  is  indeed  for  all  tbe  con- 
tracts, debts  and  engagements  of  such  associa- 
tion, but  that  must  be  restricted  In  Its  meaning 
to  such  contracts,  debts  and  engagements  as 
have  been  duly  contracted  in  ibc  ordinary 
course  of  its  business.  That  business  ceased 
when  Uie  Bank  went  into  liquiduiiuii;  uiicr 
that  there  was  no  authority  on  tbe  part  of  tlia 
officers  of  the  Bank  to  transact  any  business  In 
tbe  name  of  the  Bank  so  as  to  bind  ita  share- 
holders, except  that  which  b  Implied  fn  ihi 
duty  of  liquidation,  unless  such  authority  had 
been  expressly  conferred  by  tbe  shareholders. 
No  such  express  authority  appears  in  this  case,  frm\ 
and  the  power  of  the  president  or  other  officer  l^"* 
of  the  Bank  to  bind  It  by  transactions  nftrr  ft 
was  put  Into  Uauidatton  la  that  which  resulti 
by  implication  from  the  duty  to  wind  up  and 
close  its  affairs.  That  duty  consists  in  the  col* 
lection  and  reduction  to  money  of  the  aobeut  of 
tbe  Bonk,  and  the  payment  of  creditors  equally 
and  ratably  so  far  as  the  assets  prove  sufficient. 
Payments,  of  course,  may  be  made  in  the  bills 
receivable  and  other  assets  of  tbe  Bank  in 
mecie.  and  tbe  title  to  such  paper  may  be  trans- 
ferrea  by  the  preddent  ot  cashl^  by  an  tn> 
donement  saltahlfl  to  the  ptupose  in  ttie  samo 
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of  tbe  Bank,  hut  sucb  indorfiement  and  use  of 
tbv  uanie  of  tbe  Bank  U  in  liquidation  and 
merely  for  tbe  purpose  of  traonferrin;:  title. 
It  can  have  no  otbcr  effect  as  against  tbe  ebare- 
bolders  bv  creating  a  new  oblicatioo.  It  does 
D.'>t  consOtute  a  liability,  contract  or  engage- 
ment of  tbe  Bank  for  wbicb  tbey  can  be  beld 
to  be  individually  ref|)ODsible.  Every  credit- 
or of  the  Bank,  recelviDg  its  assets  under  such 
circumstances,  knows  ttie  fact  of  liquidation, 
and  is  chargeable  with  knowled^  of  its  con- 
sequences; be  takes  the  assets  received  at  his 
own  peril;  he  is  dealing  with  officers  of  the 
Bank  only  for  tbe  purpose  of  winding  up 
its  affairs.  If  he  aocepts  something  in  lieu  of 
an  existing  obligation  looking  to  future  pay- 
ment it  must  be  from  other  parties.  It  is  not 
vitbin  the  power  of  the  officers  of  the  Bank, 
without  express  authority,  by  such  means  to 
proloog  indefinitely  an  obligation  on  tbe  part 
of  the  shareholders,  which  is  imposed  by  the 
statute  odIv  as  a  means  of  securing  the  ^y- 
ment  of  debts  by  an  insolvent  bank  wbeo  it  Is 
no  longer  able  to  condnue  business,  and  for 
tbe  purpose  of  effectually  winding  up  its  af- 
fairs. This  is  the  very  meaning  of  the  word 
*  liquidation.' " 

It  was  proper  for  the  circuit  court,  after  the 
decision  of  this  court,  to  permit  tbe  claim  of 
tbe  People's  Bank  to  be  re-examined,  to  ascer- 
tun  whether  it  was  a  valid  claim  a^aiust  tbe 
stockholders  of  tbe  Manufacturers'  Back.  It 
is  true  that,  on  the  Slst  of  May.  18S0,  tbe  Peo- 
ple's Bank  recovered  In  the  circuit  court  a 
judgment  agaiostthe  Manufacturers'  Bank  for 
f67,277,  in  an  action  brought  against  the  latter 
as  guarantor  of  tbe  eight  notes;  nut,  as  the  suit 
in  which  that  judgment  was  recovered  was  not 
commenced  until  the  20ih  of  October,  1876, 
more  than  three  years  after  the  Manufacturers' 
Bank  went  into  liquidation,  tbe  Judgment 
against  tbe  corporation  was  not  binding  on  tbe 
stockholders  in  the  sense  that  it  could  not  be 
re-examined:  and  the  transactions  of  August 
and  September,  1874,  also  took  place  about  a 
year  after  the  Bank  went  into  voluntary  liqui- 
dation. Mou  V.  McOuUough,  ft  Hill,  idl;  MU- 
Ur  V.  White,  50  N,  Y.  137;  MeMahon  v.  Macjf, 
61  N.  Y.  155;  Trippe  v.  //uncA«>n,  82Ind.  307. 

When  tbts  judgment  was  rendered,  oo  the 
Slst  of  May,  1880,  the  transactions  of  August 
and  September,  1874,  between  the  People's 
Bank  and  Holmes  uid  Picket,  were  not  known 
to  tbe  stockholders  of  tbe  Manufacturers' 
Bank;  and  it  is  quite  clear  that  they  are  en- 
titled to  go  behind  the  record  of  that  judgment 
and  raise  tbe  question  whether  tbe  guarantee 
of  the  Manufacturers'  Bank  was  released  as  to 
them  by  tbe  release  of  Picket,  the  principal 
debtor,  whose  notes  were  guaranteed  by  that 
Bank. 

We  are  satisfied,  on  the  evidence,  that  tbe 
consideration  for  the  deed  from  Picket  to  Ira 
Holmes  was  that  Picket  should  be  released  as 
maker  of  the  notes  beld  by  the  People's  Bank, 
which  the  Manufacturers  National  Bank  had 
guaranteed.  As  to  what  Is  contained  in  the 
two  papers  dated  September  2, 1874,  the  mean- 
ing of  them  is  that  the  liaUlity  of  tbe  Manu- 
fiicturcrs'  National  Bank  as  guarantor  upon 
the  eight  notes  of  Picket  should  continue  not- 
withstanding tbe  release  of  the  land  from  the 
Picket  deed  of  tniat  1^  a  sale  under  the  power 
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contidoed  in  that  deed.  In  pnrsoanoe  of  the 
agreement  made  with  Ira  Holmes,  and  notwith* 
Ending  the  release  of  Picket,  as  maker  of  the 
notes,  from  further  liability  upon  them.  The 
sale  under  tbe  Picket  trust  deed  was  made 
simply  to  release  the  security;  by  placing  the 
title  in  Holmes,  and  was  not  made  for  the  pur- 
pose of  paying  the  notes;  and  tbe  agreement 
of  Holmes,  miwle  after  the  Bank  went  into 
liquidation,  to  continue  ita  guarantee  upon  the 
notes,  a  liability  under  which  tbe  People's  Bank 
is  now  attempting  to  enforce  against  the  stock- 
holders, is  not  binding  upon  them,  in  view  of 
what  was  said  by  this  court  in  the  case  of 
Bi^mond  v.  Iroiu,  before  quoted. 
The  dMree  of  (he  (Hreuit  Court  i*  affirmed. 

Mr.  Chi^  Jvatiu  ISiUar,  hsTtng  been  of 
counsel  in  Riekmond  v.  Iron$,  took  no  part  in 
tbe  omsideration  or  declsiOD  of  this  case. 


WILLIAM  A.  STUART,  Appt., 
e. 

A.  L.  BOULWARE  bt  au 

(See  8.  a  Beiwrter^  ed.  TUL) 

JuriadieUondlanuntni—vshen  tu^eient—eounad 
feee—eompetiaation  cf  receiver— diter^nary. 

1.  On  an  appeal  from  a  decree  allowing  compen- 
sation to  a  receiver  and  bis  oounsel,  tbe  allow- 
ance to  bisoounsel  Is  to  be  added  to  the  allowanoe 
to  the  receiver  In  detenolnlnff  ttie  Jurisdictional 
amount  oeoenarr  to  an  appoil  to  this  court. 

2.  Where  one  prosecutes  a  suit  ss  acredltor.  claim- 
ing more  tban  f(,O0U  of  a  fund  as  applicable  to  a 
large  amount  of  debts  owned  by  btm,  that  Is  sof- 
fldeot  amount  to  give  this  oouri  Jorlsdlotion. 

8.  Oounsel  fees  axe  proper  allowances  to  a  leoelw 
tor  oounsel  emplojed  br  him  m  the  dlMdtarge  (tf 
hto  duties. 

1.  Oourtsotequltrmay,  In  the  absence  of  statu- 
tory rule,  fix  (he  oompensation  of  their  uwd  ro> 
oeiveia  and  that  of  oounsel  emplojad  by  tbem. 

fi.  Like  all  queatlons  of  oosta  in  courts  of  equttr, 
Buoh  allowanoes  are  largnly  dtooretlonarjr,  and 
tbe  action  of  the  court  below  Is,  upon  appeal, 
treated  as  presumptively  correct. 
•  [No.  1495.] 

Subtnitted  Jan.  6, 1890.   Decided  Jan.  tO.  J890. 

APPEAL  from  a  decretal  order  of  the  Circuit 
Court  of  the  United  States  for  the  District 
of  West  Virginia  makine  an  allowance  to  tbe 
receiver  of  the  Greenbrier  White  Sulphur 
Springs  Company  and  to  oounsel  employed  \y 
him.  Affirmed, 
On  motioos  to  dismiss  and  affirm. 
The  facts  are  stated  In  tbe  opinion. 
Mr.  W.  Hallett  PhlUlp*.  for  motion: 
The  appeal  cannot  be  entertained  as  to  any 
of  the  d^ndants  to  whom  an  allowance  less 
tban  95,000  was  made. 

Farmert  h.  d  T.  Oo.v,  Waterman,  208  U. 
S.  270  (27:11S);  MaaaaU  T.  WOeox,  IIS  U.  9. 
690(29:504). 

If  a  decree  was  several  u  to  them.  It  was 
several  as  to  their  adversarr. 

aehewd  v.  Smith.  106  U.  8. 190  (27:157);  Gib- 
aonv.  ahufeldt,  122 U.  S.  27  (30:1083). 

It  is  not  shown  in  this  case  by  the  appellant 
that  any  of  these  allowances  are  excessive. 

m  u.  s. 
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TnitUa  Y.  Gnenouifh,  10^  V.  8.  637  (20: 
1162). 

Mmr*.  J ohtt  £.  Kenu  aud  M.  F.  Morris 

for  appcliaut,  opposed. 

^fr.  C/a>f/u«a'M  Fuller  delivered  tbe  opin- 
ion of  tlie  court: 

Williiim  A.  Stuart  filed  a  bill  against  the 
Grrciibrier  White  Sulphur  Springs  Company 
ond  others  in  the  Circuit  Court  of  the  United 
States  for  the  District  of  "West  Virginia,  pray- 
ing among  other  things  for  the  appointment  of 
a  roceivcr,  and  upon  the  18th  day  of  April, 
1883,  A.  L,  Boulwareof  theCity  of'^ Richmond, 
Virginia,  was  appointed  by  consent  "  receiver 
[79]  of  all  the  estnte,  both  reiil  and  personal,  of  the 
defendant  rompaov."  He  was  required  to  give 
bond  in  the  sum  of  $50,000,  lo  make  an  invon- 
torv  of  the  property  upon  taking  possession, 
and  to  tile  it  with  the  clerk  of  the  court,  to 
keep  a  full,  clear  and  accurate  statement  of  his 
acts  mid  doings,  and  to  render  an  account 
monthly.  It  was  further  ordered  that  "  until 
further  orders  the  defendant  company  shall  be 
allowed  to  conduct  Its  business  oi  botel-kecp- 
log  as  it  may  deem  best  for  the  Interest  of  said 
company  and  its  creditors,  and  its  leases  and 
contrat  ts  for  the  proper  conduct  of  Its  business 
already'  made  shall  be  allowed  by  the  receiver 
to  stand,  but  the  receiver  shall  collect  and  ac- 
count fortbe  receipts  of  the  company,  allowing 
the  said  company  all  expenditures  necessary 
economioally  to  conduct  its  burliness,  and  shall 
report  his  receipts  and  allowances  monthly  to 
this  court."  The  receiver  e^ve  bond  and  en- 
tered upon  the  discharge  oi  his  duties  accord- 
iogly.  It  appears  that  the  property  at  the 
time  was  leased  as  a  hotel,  but  with  the  season 
of  1883  that  lease  terminated,  and  thereafter 
the  receiver  rented  the  property  from  year  to 
year  under  the  authority  of  the  conrt  The 
rents  for  tive  successive  seasons  amounted  to 
$100,000  and  upwards,  of  which  this  record 
shows  the  receipt  of  more  than  $70,000  (in- 
cluding some  amounts  from  sales),  the  dis- 
bursement by  the  receiver  of  more  tbaa 
$07,000,  the  subsequent  receipt  of  something 
OTcr  $14,000;  and  that  all  of  the  rents  had  been 
received  and  accounted  for  except  the  receipts 
for  the  last  season,  the  receipts  and  disburse- 
ments for  that  year  having  oeen  reported  to 
the  court,  but  that  report  not  appearing  in  this 
record.  The  record  coutains  various  petitions; 
reports  and  accounts,  by  the  receiver,  and  or< 
ders  Uierroo,  and  It  is  also  shown  that  the  re- 
ceiver sold  cattle,  horses,  wines  and  liquors  be- 
longing to  the  company,  took  various  Journeys 
with  hin  counsel  to  Baltimore,  New  York  and 
Parkersburg.  and  had  litigation.  In  Septem- 
ber. 1887,  the  Greenbrier  White  Sulphur 
Spriags  property,  proper,  and  some  other  prop- 
erty  of  the  company,  was  sold  by  special  com- 
mis.'i'ioDcrs  appointed  by  the  court,  for  $380,700, 
to  the  compiaiDant,  Stuart. 

On  the  26tb  day  of  October,  188S,  the  re- 
ISO]  ceiver  was  "authorized  to  retain  to  hisown  use, 
out  of  any  funds  in  bis  hands  as  such  receiver 
and  on  account  of  bis  services,  the  sum  of 
thirty-flve  hundred  ($8,600)  dollars,  and  he  is 
further  authorized  to  pay  Legh  R.  Page,  es- 

autre,  the  sQiD  of  eighteen  hundred  ($1,800) 
ollara  on  account  of  his  services  as  counsel  to 
Mkl  receiver." 


1st  V.  K. 
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On  the  Hih  day  of  February,  1889,  the  re- 
ceiver filed  bis  petition,  setting  forth  that  dur- 
ing his  said  receivership,  acting  uuiler  author- 
ity from  the  court,  he  had  rented  out  the 
property  for  five  successive  seasons  for  more 
than  $100,000,  all  of  which  bad  been  accounted 
for  except  the  receipts  from  the  last  year's  rent- 
ing, ana  the  receipts  and  disbursements  for 
that  year  had  been  reported  to  the  court,  and 
that  as  soon  as  his  report,  which  had  been  filed, 
had  been  acted  upon  by  the  court,  which  he 
asked  might  be  speedily  done,  he  was  ready  to 
submit  bis  accounts  to  the  auditor  to  examine 
and  settle  the  same;  that  his  duties  as  such  re- 
ceiver had  terminated;  that  his  services  In  that 
capacitv  had  been  arduous  and  exacting;  that 
be  bad  been  allowed  $8,500  on  account  for 
those  servlcea,  and  desired  to  settle  with  hts 
counsel,  Mr.  Page,  for  professional  services 
rendered  to  him  "with  "diligence  and  fidelity 
fluring  the  whole  of  said  receivership;"  that 
$1,800  bad  been  allowed  snld  counsel  under  a 
special  order  in  the  fall  of  1885,  but  he  had, 
however,  paid  counsel  $3,500.  In  considera- 
tion of  the  premises  *he  receiver  prayed  the 
court  lo  allow  him  and  his  counsel  such  further 
compensation  as  the  court  might  deem  rea- 
sonable and  proper.  The  matter  coming  on 
to  be  beard  upon  this  petition,  and  having  oeen 
argued  by  counsel,  the  court  ordered  "thai  the 
sum  of  four  thousand  five  hundred  ($4,500) 
dollars  be,  and  the  same  Is  hereby,  allowed  to 
the  said  Boulware  in  full  compensation  for  his 
said  services,  and  the  sum  of  two  thousand 
($2,000)  dollars  be,  and  the  same  is  hereby,  al- 
lowed to  the  said  Legh  R.  Page  in  full  com- 
pensation for  bis  sernces  as  counsel  to  said  re- 
ceiver." 

From  this  decretal  order  the  complainant, 
Stuart,  prayed  an  appeal  to  this  court,  which 
is  now  before  us  on  a  motion  to  dismiss  or  af- 
firm. Counsel  for  appellees  contends  that 
these  allowances  should  be  taken  separately, 
and  as  neither  of  them  amounts  to  $5,000,  that 
the  appeal  should  be  dismissed.  On  the  other 
hand  it  Is  argued,  and  in  this  we  concur,  that 
if  It  were  proper  for  the  receiver  to  employ 
counsel,  the  allowance  Of  reasonable  counsel 
fees  is  to  the  receiver  and  not  directly  to  the 
counsel,  and  that  such  fees  would  constitute 
only  one  of  the  items  In  the  receiver's  account; 
that  the  counsel  had  no  cause  of  action,  but 
the  allowance  was  in  legal  effect  to  the  receiver 
to  enable  him  to  make  compensation  for  pro- 
fessional services.  It  is  also  Insisted,  as  a  sec- 
ond ground  ofdismissal,  that  Stuart  prosecuted 
the  suit  as  a  creditor,  "on  behalf  of  himself 
and  of  other  creditors  of  the  company,  who 
may  come  in  and  contribute  to  the  costs  of  the 
suit,  and  that  the  record  does  not  show  that 
Stuart  claims  an  interest  luflScient  in  amount 
to  give  the  court  turisdlctioiL"  But  it  appears 
from  the  record  that  Stuart  claimed  to  oe  the 
holder  and  owner  of  a  vcrv  large  amount  of 
the  debts,  which  were  flr*<t  liens  upon  the  prop- 
erty, and  to  which  the  surplus  of  the  cash  pay- 
ment which  would  remain  after  paying  the 
costs  of  suit  and  expenses  of  sale  would  be  ap- 
plicable; that  the.sale  was  for  $880,700,  and  of 
that  sum  $88,070  was  paid  in  cash,  and  that 
Stuart  insisted  that  after  deducting  the  costs  of 
suit  and  expenses  of  sale  therefrom,  the  larger 
part,  if  not  the  whole,  of  the  balance,  iboula  be 
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iep«i<!  U)  tiim.  lo  thit  Stuart'i  ioterest  us 
claimed  migbt  cover  more  than  $5,000,  If  the 
diskllowaDces  should  be  Bufflciently  large. 
Butwliile,  therefore,  we  shall  overrule  the  mo- 
tloD  to  diamisa,  it  is  unquestioDable  that  there 
waa  color  for  It,  and  that  we  can  cooaider  the 
motion  to  affirm  In  accordance  with  tbe  rule  on 
that  subject. 

The  receiver  is  an  officer  of  the  court  and 
subject  to  its  directions  and  orders,  and  while. 
In  the  discharge  of  bis  official  duties,  he  is  at 
all  times  entitled  to  apply  to  the  court  for  io- 
atniction  and  advice,  he  is  also  permitted  to  ob- 
tain counsel  for  himself,  and  counsel  fees  are 
considered  as  within  the  just  allowances  that 
may  be  made  by  the  court.  The  order  of  Oct- 
ober 26,  1885,  recognizes  the  employment  by 
the  receiver  of  counsel  tn  this  titieatioo,  al- 
though no  specific  original  order  eiVing  that 
anthority  is  found  in  toe  record.  Bo  faras  th; 
allowances  to  counsel  are  concerned.  It  is  a 
mere  question  as  to  their  reasonableness.  Nor 
Is  there  any  doubt  of  the  power  of  courts  of 
equity  to  fix  the  compensation  of  their  own  m- 
ceiveis.  That  power  results  necessarily  from 
the  relation  which  tbe  receiver  sustains  to  tbe 
court,  and,  in  theabsenceof  any  legislation  reg- 
ulating tbe  receiver's  s^ary  or  compensation, 
tbe  matter  Is  left  entbelr  to  the  determination 
of  the  court  fnnn  which  lie  derives  his  appoint- 
ment. 

The  compensation  is  usually  determined  ac- 
cording to  tbe  circumstances  of  the  particular 
case,  and  corresponds  with  the  degree  of  re- 
mondbUity  and  business  aUUty  required  in 
the  numagement  of  the  affairs  intrustM  (o  him, 
and  the  perplexity  and  difficulty  involved  in 
that  management.  Like  all  questions  of  costs 
in  courts  of  equity,  allowances  of  this  kind  are 
largely  discretionary,  and  the  action  of  the 
court  below  is  treated  as  presumptively  cor- 
rect, "since  it  has  far  better  means  of  know- 
ing what  is  just  and  reasonable  than  an  appel- 
late court  can  have,"  as  was  remarked  by  Mr. 
Justice  Bradley  in  7^$tee9  v.  Qreenow/h,  105 
C.  a.  537. 587 [26:  1187,  1182],  where  the  sub- 
ject is  considered. 

We  find  nothing  in  this  record  justifying  us 
in  arnving  at  tbe  conclusion  that  these  allow- 
ances were  ezcesalve.  Considering  die  num- 
ber of  yotrs  covered  the  receivership,  the 
responsibility  involved,  the  evident  difficulties 
Burroundingthe  receiver,  and  the  amountscol- 
lected  and  disbursed,  it  would  be  going  very 
far  to  hold  tbe  action  of  the  circuit  (»urt  to 
have  been  an  abuse  of  discretion. 

2%e  motion  to  tyRrm  will  ^er^on  be  tut- 
tained,  and  it  it  to  ordered. 


THE  CITY  AND  COUNTY  OP  SAN 
FRANCISCO,  Bff.  in  Ar.. 
ft 

ANDREW  J.  rrSELL  kt  al, 

(See  6.  C.  Reporter's  ed.  66-87.) 
SevietD  of  ttate  jvdgmait— question  of  general 

<0U. 


1.  '^awooartkasnoJnrtsaioUoD  toreview  a  judt- 
meat  of  the  highest  court  of  a  Btate,  uolees  a 
federal  question  has  been,  either  Id  eipren  temia 
or  br  neoesNuy  effeot.  decided  t>r  that  court 
a^lnst  the  plaintiff  in  error. 

S.  Where  that  court  rtld  not  decide  anj  question 
against  tbe  philntift  Id  error,  except  the  tasue 
whether  the  former  judgment  rendered  agaloit 
it  SDd  to  favor  of  tbe  gnntor  of  tbe  defendnnta 
Id  error  was  a  bar  to  tbla  action,  that  was  a  ques- 
tion of  general  law  only.  In  no  wise  dependlas 
upon  tbe  Constitution,  treatlea  or  statutes  of  tb* 
UDited  States. 

[No.  1506.1 
Submitted  Jan.  8.  ISOO.  Decided  Jan,  tO,  18S0. 

Pr  ERROR  to  tbe  Supreme  Court  of  the 
State  of  California  to  review  a  judgment  of 
that  court  affirming  a  judgment  of  the  Superior 
Court  of  San  Francisco  in  favor  of  defendant* 
in  an  action  of  ejectmoit  DiMm^a^for  voant 
(fjutitdietion. 

Statement  by  Jfn  Justice  Oray: 

Tbe  original  action  was  ejectment,  brought 
in  the  Superior  Court  of  San  Francisco  by  the 
City  and  County  of  San  Francisco  to  recover  a 
tract  of  land  In  San  Francisco,  of  which  tbe 
pifllntiff  alleged  that  it  was  seised  in  fee,  and 
entitled  to  tbe  possession,  in  trust  for  the  use  of 
tbe  State  of  California  and  of  the  people  of  the 
City  and  County  as  a  public  plaza,  park,  com- 
mon or  square,  and  commonly  snown  as 
Hamilton  Square  or  Plaza. 

It  waa  duly  pleaded  In  the  answer,  and  found 
by  the  court  (a  trial  bv  jury  having  been  waived 
by  tbe  parties),  as  follows: 

'1st  In  July,  1869,  a  compromise  was  agreed 
upon  between  tbe  City  and  oneTompkins.wbo 
claimed  this  and  other  land,  by  wbicb  tbe  offi- 
cers of  tbe  City,  under  an  ordinance  of  tbe 
board  of  supervisors,  executed  a  conveyance  of 
the  land  to  Tompkins,  and  In  consideration 
thereof  Tompkins  conveyed  to  the  City  the 
other  land  claimed  by  him.  On  Febniaiy  19, 
1870,  the  ordinance  and  conveyances  were  rati- 
fied and  confirmed  by  Act  of  the  Letriflature  of 
California.  On  July  23,  1869.  Tompkins  con- 
veyed this  land  to  one  Palmer. 

lid.  On  September  11,  1869,  Palmer  brought 
an  action  against  tbe  City,  in  a  court  of  the 
State  having  jurisdiction  of  tbe  subject  matter 
and  of  tbe  parties,  alleging  that  he  had  tbe  title 
in  fee  and  tbe  right  of  possession  of  this  land, 
and  that  the  City  claimed  an  adverse  interest, 
but  had  no  title,  interest  or  estate  therein; 
the  City  appeared  and  denied  bis  allegatinns, 
and  the  issue  was  decided  in  his  favor,  and  it 
was  adjudged  that  he  was  the  lawful  owner  in 
fee  simple  absolute  of  tbe  land,  ahd  that  the 
City  bad  no  estate,  right,  title  or  interest  there- 
in,  and  be  forever  restrained  and  debarred  from 
asserting  any.  That  judgment  remained  In  full 
force  and  eifect.  And  on  Mav  31, 187<^,  Palmer 
conveyed  this  land  to  one  HoUis,  from  whom 
by  mesne  conveyances  these  defendants  claimed 
title. 

The  superior  court  gave  judgment  for  the 
defendants,  and  the  plnintirT  appealed  to  tbe 
Supreme  Court  of  California,  which  affirmed 


Vom.—AM  to  iurMietlon.  (n  tll«  Uhltsd  Sfufa  8u-  I  tfon,  sec  noles  to  Martin  v.  Hunter,  Bk.  4,  p.  ffT,  to 
prams  Omrt,  lohere/ederol  quesffonortsei  or  where  Matthews  v.  Zane,  Bk.  t,  p.  m,and  to  WOHansv. 
ore  Oram  in  tpuMtion  ttabutts,  treaties  or  ConHttu- '  Norrte.  Bk.  6.  p.  STL 
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the  judgment;  and  the  plalntifE  nud  out  this 
writ  of  error. 

OpinloDB  of  the  supreme  court  commissioners 
snd  of  the  Supreme  Court  of  tbe  State  were 
filed  in  the  case  and  copied  in  the  record.  The 
commlsalonets  were  of  opinion  that  under  the 
rule  stated  in  HoadUy  t,  San  Fhi7i«'«co,  SOCal. 
865;  Sawyer  t.  San  Franeiaeo,  60  Cal.  870.  and 
Hoadlev  T.  San  Franeiteo,  70  Cal.  380,  and  124 
U.  S.  &9  (81:058).  tbe  com[»omlfie  could  not 
be  sustained,  for  want  of  power  in  the  City  to 
make  it;  but  that  tbe  judgment  pleaded  was  a 
Ijar.  according  to  the  decision  in  San  Franciaeo 
■v.HoUaday,  76  Ca],  16.  The  supreme  court 
was  of  oplnioD  that  ttie  judgment  should  be 
afllrmed,  ipr  the  reasons  gtven  in  the  opinion 
of  the  commissioners.   22  Pac.  Rep.  75. 

Mairt.  John  X*.  Love,  John  B.  M'Hoon 
and  Oeorve  Flournoy  for  plaintiff  in  error. 

JlestrA.  Jarboe,  Harriaon  <£  Goo^feUmif,  Wil- 
Uam  <£-  Otorge  Leti$Um  and  Tho*.  D.  Rior- 
dan,  for  defendants  in  error: 

This  court  has  no  jurisdiction  to  review  the 
judgment  of  tbe  Supreme  Court  of  the  State  of 
California  rendered  herein. 

CliOuUauy.  Gibaon,  111  U.  8.  200  (28:400); 
Detroit  R.  Co.  v.  GutJiard,  114  U.  B.  136  (29: 
118);  DeSavmire  v.  Oaillard,  127  V.  8.  224 
(82: 123);  Clark  v.  Fenn.  128  U.  8.  397  (32: 487); 
Soadlty  v.  San  PranciKo^  94  U.  S.  4  (24:34); 
Murdoch  Y.Meinphit,  87  U.  8.  20  Wall.  635 
(22: 429);  San  Francisco  v.  Eolladay,  76  Cal.  18. 

Upon  a  writ  of  error  to  a  state  court,  which 
has  affirmed  seven))  defenses  to  an  action, 
either  one  of  which,  not  involving  a  federal 

auestion,  is  i<ufBcient  to  sustain  its  judgment, 
lis  court  will  affirm  the  judgment  without 
considering  a  federal  question  involved  In  an- 
other  defense,  or  expressing  any  opinion  upon 
h,  even  though  sncb  questron  was  wrongfully 
decided. 

Jenkint  v.  Lceirentkal.nO  U.  8.  222  (28;  129); 
McManm  v.  (/Sullitan,  91  U.  8.  678  (23:390); 
ChouUan  V.  Gibtan,  111  U.  S.  200  (28:400). 

It  is  apparent  that  no  federal  question  was 
decided  by  tbe  state  court,  and  that  the  decis- 
ion of  such  a  question  was  not  necessary  to  the 
final  decree  rendered. 

Adamt  Co.  v.  BurlingUm.  A  M.  R.  Go.  112  U. 
8.  123(28:678);  Chapman  v.  Ooodnow,  123  U. 
8.  548  (91 : 238):  Mamu  r.  BHnkley,  129  U.  B. 
178  (32:654). 

Mr.  JiiftiM  Brmy  dellveted  the  ophiloit  of 
the  court: 

This  court  has  no  jurisdiction  to  review  a 
judgment  of  the  blirhest  court  of  a  State,  unless 
a  f^eral  question  lias  been,  either  to  express 
terms  or  by  necessary  effect,  decided  by  that 
court  against  tbe  plaintiff  In  error.  Rev.  Btat. 
5  709;  Ifeut  Orleans  Wateneorks  v.  Louitiana 
Sugar  ReHning  Co.  125  U.  8.  18  [31:6071;  De- 
SavMurev.  GaiUard,  127  U.  S.  216  [32:1251; 
Bale  V.  Alters,  182  0.  8.  554  [83:442]. 

In  tbe  present  case,  the  record  of  the  plcod- 
Ings,  findings  of  fact  and  judgment  shows  that 
it  was  uDDecessary  for  that  court  to  deride,  and 
fts  opinion  filed  Id  the  caw  an  I  copied  iu  the 
record  ^liows  that  it  did  not  de:?ide,  any  ques- 
tion against  tbe  plaindfl  in  error,  except  the 
issue  whether  the  former  judgment  rendered 
•gainst  it  and  in  fisvor  of  the  grantor  of  thede- 

in  V.  s. 


fendants  in  error  was  a  bar  to  this  action.  That 
was  a  question  of  general  law  only,  in  oo  win 
depending  upon  tbe  Constitution,  treaties  or 
sututcs  of  the  United  States.  CAmtteau  v.Gib- 
mm,  111  U.  8.  200[2tj:400]. 

Writ  of  error  dUtniuedfor  aant  t^jurimU^ 
tion. 


LEWIS  WALLACE,  Appt., 

V. 

UNITED  STATES. 

(See  fl.  a  Reporter's  ed.  180-180.) 

Minister  to  Turkey,  taUtry  of— statutes  affecting 
it — eongtrueiion  of  statutes. 

1.  By  section  1675,  Hcv.  Stat,  aa  amended  by  tbe 
Act  of  March  3, 18^,  an  envoy  extraordinary  and 
minister  pleDlpotentiaiy  to  Turkey  is  entitled  to 
$10,000  a  year,  uoleMSUOb  salary  leotherwlseopeo- 
ially  provided  for. 

2.  But  tbe  President  bavtnfr  raised  the  grade  of 
the  legation  to  Turkey  i  o  a  plenipotentiary  mis- 
Mkm  by  his  appointment  claimant  to  such  offloe 
Id  1882.  and  Congreai  baving:,  t>efore  the  appofot- 
ment.  provided  for  tbe  oOic-i^  en  annunl  mlary  of 
87.C00.  claimant  can  have  no  largcrsaJary  uud  can- 
not recover  thv  difference  t>etwecn  tbiit  sum  and 
the  sum  of  {10,000  provided  by  section  IQ75. 

8.  In  the  preticnt  ca»e.  the  prior  Statute,  namely, 
seciion  1675  of  the  Revised  Statutes,  has  no  applt- 
cation,  becauee  a  different  compensation  for  tbe 
otBce  was  prcwribed  by  law,  lx:f  ore  the  President 
ever  appotaited,  under  hia  constitutional  power, 
any  such  olBcer. 

[No.  855.] 

Submitted  Jan.  10,  J890.  Decided  Jan.  S7, 1890. 

APPEAL  from  a  judgment  of  the  Court  of 
Claims  dismissing  a  petition  for  a  lialanoe 
of  moneys  claimefl  to  be  due  him  on  his  salary 
as  Minister  Plenipotentiary  to  Turkey.  Aj- 

Jirmfd. 

Tbe  facts  are  stated  in  the  opinion. 

Mr.  Georice  A.  King,  for  appellant: 

Tbe  doctrine,  as  applied  to  claims  at^ninat 
the  government,  that  a  receipt  in  full  o]>eratei 
in  full  satisfaction,  applies  only  to  cuses  of  dis- 
puted claims  subject  to  compromise,  and  has 
no  application  to  the  case  of  a  salary  fixed  by 
law  and  insufliciently  paid  only  throu^^h  luck 
of  tbe  necessary  funds  owing  to  reduced  ap- 
[ttopriatioQt  by  Congress. 

United  States  r.  Bostwiek,  94  U.  S.  68,  67 
(24:  65.  66);  United  States  v.  Lanyaton.  118  U.  8. 
889  (30:  164);  MiteheU  v.  United  States,  18  Ct. 
CI.  281,  287,  288,  reversed  by  this  court  on  a 
different  point;  United  States  v.  Mitchell,  109 
U.  8.  146(27:  887). 

Messrs.  John  B.  Cotton,  Assistant  Attjf- 
Qenl.,  and  Robert  A.  Howard,  for  appellee: 

Tbe  policy  of  instituting  foreigu  niisstona 
and  appointing  representatives  Ih  within  the 
power  of  the  executive  alone;  tbe  power  of  de- 
tennialng  the  fltues.s  of  the  person  nominated 
is  conjointly  with  the  President  and  the  Senate, 
and  the  compen.sation  to  be  made  is  a  ntatter 
for  provision  by  Cuiigress.  The  Court  of 
Clums  lias  so  decided  In  tieveral  well  consid- 
ered cases. 

Byers  v.  UnUed  States,  22  Ct.  CI.  59;  ifVana'a 
7. United  States,  22  Ct.  CI.  408;  Footf  v. 
United  SUites,  28  Ct.  CI.  443;  United  SUtUs  v. 
Mitdidl,  lOB  U.  B.  148  (27:  887). 

S71 


Digitized  by  Google 


180-180 


SUFRXVE  COCBT  OP  THB  UNITED  STATES. 


Oct.  Tbbu. 


Mr.  JuMtiee  Blatchford  delivered  the  opin- 
ion of  the  court: 

This  is  on  appeal  from  a  judgment  of  the 
Court  of  Claims,  dismissing  the  petition  In  a 
suit  brought  hy  Lewis  Wallace  against  the 
United  Sutes.  The  findings  of  fact  were  as 
follows: 

"1,  The  claimant  was.  on  the  13th  day  of 
July,  in  the  year  1883,  appointed  envoy  ex- 
tlSl']  traordinary  and  minister  plenipotentiary  of  tlie 
United  States  to  Turkey,  and  held  that  oftice 
continuously  from  the  time  of  said  appoint- 
ment till  ana  including  the  24tb  day  of  Augiist, 
1885.  (Commissioa  of  claimant  and  letter  of 
Secretary  of  State.) 

"2.  The  Secretary  of  State,  in  the  estimate 
of  the  appropriations  for  the  diplomatic  and  con- 
•ular  service  for  the  following  fiscal  years, 
made  the  following  specific  estimate  for  the 
salary  of  the  repr«entatlve  in  Turkey  as  fol- 
lows, to  wit: 

"  'Turkey. 

*'  'Ministers  rbsident  in  .  .  .  Turkey  at 
17,500  each  (for  fiscal  year  radioff  June  80, 
1888). 

"'£dt<^  extraordinary  and  ministers  pleni- 
potentiary to  .  .  .  and  to  Turkey,  $7,500 
(for  the  fiscal  year  ending  June  SO,  ^SS4). 

"  'Envoysextraordinary  and  ministers  pleoi- 
potentiao'  to  .  .  .  and  to  Turkey,  $7,600 
(for  the  fiscal  year  ending  June  SO,  1885). 

"  'Envoysextraordinary  and  ministers  pleni- 
potentiary to  Turkey,  $7,500;  additional  sub- 
mitted $2,500  (for  fiscal  year  ending  June  80, 
1886).' 

"3.  With  his  appointment  or  commission 
claimant  also  received  the  following  notice 
from  the  Secretary  of  State: 

"  'Department  of  State, 
"  -Washington,  July  21,  1882. 
"  'Lew.  Wallace,  Esquire,  etc.,  etc.,  etc., 

'"Sin  Congress  having  recently  rai^^ed  the 
grade  of  tbe  legation  at  Constantinople  to  a 
plenipotentiary  mission,  and  the  President,  by 
and  with  the  advice  and  consent  of  the  Senate, 
having  appointed  you  to  be  envoy  extraordi- 
nary and  minister  plenipotentiary  of  tbeUnited 
Slates  of  America  to  Turkey,  I  Deg  to  transmit 
herewith  the  following  papers:  .  .  . 

'"The  Act  of  Congreaa  does  not  increase 
your  compensation  or  contemplate  other 
changes  than  as  herein  mentioneo.  You  are 
referred  to  the  personal  instructions  given  you 
as  minister  resioent,  June  4,  1882,  for  tbe  con- 
[18S]  duct  of  tbe  buriness  of  the  mission  under  your 
present  appointment,  and  for  the  necessary  ex- 
penditures incident  to  the  maintenance  of  tbe 
legation  at  Constantinople.* 

^'4.  Chimant  in  his  first  account  with  tbe 
Treasury  Department  stated  the  same  u  fol- 
lows: 

"  'United  States  Government  in  ace*!  with  Lew 
Wallace,  minister  plenipotentiary  at  Constan- 
tinople. 

"  'To  am't  at  my  salary  from  Jufy  lit,  1882, 
to  80th  September,  188S,  —  months,  at  tbe  rate 
of  $7,000  per  annum.* 

"The  claimant  charged  and  was  allowed  as 
said  minister  plenipotentiary,  from  July  18, 
1882,  to  June  80.  1885,  at  the  rate  of  $7,600 
per  annum,  M  shown  above,  by  copy  of  first 
account. 


"5.  Tbe  compensation  ^id  to  the  claimant, 
from  the  time  of  his  appointment  till  and  in- 
cluding tbe  SOtb  of  June,  1885,  was  at  the  rale 
stated  in  his  accounts,  to  wit,  at  the  rate  of 
$7,500  per  annum,  and  claimant's  account 
stands  closed  upon  the  books  of  the  treasury 
by  payment  in  full. 

"6.  Claimant  was  minister  resident  and  con- 
sul-general of  the  United  States  to  Turkey  at 
the  date  of  his  appointment  as  envoy  extraor- 
dinary and  minister  plenipotentiary. 

On  tbe  forecoing  findings,  the  court  decided, 
as  matter  of  law,  that  the  petition  should  be 
dismissed,  under  the  deciiiion  of  that  court  in 
the  case  of  F)rnn^  v.  VhiUd  Statet,  82  Ct.  CL 
408. 

On  the  I8th  of  July,  1882,  when  the  claim- 
ant entered  upon  bis  duties  as  envoy  extraordi- 
nary and  minister  plenipotentiary  of  the  United 
States  to  Turkey,  section  1875  of  the  Revised 
Statutes,  as  amended  by  the  Act  of  March  3, 
1875.  cbap.  153  (18  Stat  463),  was  in  force, 
reading  as  follows: 

"Sec.  1676.  Ambassadors  and  envoys  extiaoF* 
dinary  and  ministers  plenipotentiary  shall  be 
entitled  to  compensation  at  the  rates  following, 
per  annum,  namely: 

"Those  to  France,  Germany,  Great  Britain 
and  Ruasia,  each,  seventeen  thousand  five  hun- 
dred dollars. 

"Those  to  Austria.  Brazil,  China,  Italy,  Ja- 
pan, Mexico  and  Spain,  each,  twelve  thousand 
dollars. 

"Those  to  all  other  countries,  unless  where 
a  different  compensation  is  prescribed  by  law, 
each,  ten  thousand  dollars. 

"And  unless  when  otherwise  provided  bv 
law,  ministers  resident  and  commissioners  shall 
be  entitled  to  compensation  at  tbe  rate  of  sev- 
enty-fi%'eper  centum,  charges  d'affairea  at  tba 
rate  of  fifty  per  centum,  and  secretaries  of  le 
gation  at  tbe  rate  fifteen  per  centum,  of  the 
amounts  allowed  to  ambsissaddrs,  envoys  ex- 
traordinary and  ministers  pleoipotentiarr  to  tbe 
said  countries  respectively;  except  that  the  sec- 
retary of  legation  to  Japan  shall  be  entitled  to 
compensation  at  tbe  rate  of  twenty-five  hun- 
dred dollars  per  annum. 

"The  second  secretaries  of  tbe  legations  to 
France,  Germany  and  Great  BMtain  shall  be 
entitled  to  compensation  at  tbe  ra}e  of  two  thou- 
sand dollars  each  per  annum." 

Under  the  provision  of  that  section,  an  en- 
voy eztrpordinan'  and  minister  plenipotentiary 
to  Turkey  would  be  entitled  to  an  annual  com- 
pensation of  $10,000,  unless  a  different  com- 
pensation.was  prescribed  by  law.  Having  re- 
ceived compensation  at  the  rate  of  $7,50u  per 
annum,  the  cUdmant  brought  suit  for  tbe  off- 
ference  between  that  sum  and  $10,000  per  an- 
num, for  the  time  from  July  18, 1803,  to  Juoa 
80, 1885. 

Tbe  office  of  envoy  extraordinary  and  min- 
ister plenipotentiary  to  Turkey  «dia  not  exist 

Srior  to  Julyl,  1882.  Before  that  time,,  the 
Iplomatic  representative  of  the  United  SCates 
to  Turkey  was  of  the  rank  of  a  minister  resi- 
dent and  consul-general,  and  the  claimant 
held  that  office,  at  an  annual  salary  of  $7,500, 
when  he  was  appointed  envoy  extraordinary 
and  minister  plenipotentiaiy. 
£y  the  Act  of  July  1, 1888.  chap.  968  (88 

Its  u.  s. 
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Btat.  128),  entitled  "Ad  Act  UaUo^  Appro- 
priatloDs  for  the  Coosalar  and  Diplomatic 
Service  of  tlie  Government  for  the  Fiscal  Year 
Ending  June  lliirtieth,  Eigbteen  Hundred  and 
Eighty-Tliree,  and  for  OtLer  Purposca,"  itwaa 
proTlaed  "that  the  following  Bums  be,  and 
they  are  berebj,  appropriated  for  the  service 
of  the  fiscal  rear  ending  June  thirtieth, 
dghteen  hundred  and  eiglity-tbree,  out  of  anv 
money  In  the  treasury  not  otlierwise  appropri- 
ated, for  the  objects  hereinafter  expressed, 
namely:  .  .  . 

riAAl       "For  salaries  of  envoys  eztnordfonr  and 

ministers  plenipotentiary,  as  follows:  To  Chill 
and  Peru,  at  ten  thousand  dollars  each;  to 
Turkey,  seven  thousand  five  hundred  dollars; 
in  all,  twenty-seven  thousaud  five  hundred 
dollars." 

Bv  tbe  Act  of  February  26,  1883,  chap.  86 
(83  'Stat.  494),  entitled  "An  Act  Making  Ap- 
propriations for  tbe  Consular  and  Diplomatic 
Service  of  the  Government  for  the  Fiscal  Year 
Eliding  June  Thirtieth,  Eighteen  Hnndred  and 
Eigbty-Four,  and  for  Other  Purposes,"  it  was 
pruvided  "that  tbe  fotlowioK  sums  be,  and 
they  are  hereby,  appropriated  for  the  service 
of  tlie  fiscalyear  ciiaing  June  thirtieth,  eigbteen 
hundred  and  ei;;bty-four,  out  of  any  money  in 
tbe  treasury  not  otherwise  appropriated,  for 
the  objects  herein  expressed,  nnmely;  .  .  . 

"For  salaries  of  envoys  extraordinary  and 
ministers  plenipotentiary,  as  follows:  To  Chili 
and  Peru,  at  ten  thousand  dollars  each;  to 
Turk^.  seven  thousand  five  hundred  dollars; 
in  all.  twenty-seven  thousand  five  hundred  dol- 
lars." 

By  the  Act  of  July  7,  1884,  chap.  888  {28 
Stnt.  227),  entitled  "An  Act  Making  Appro- 

Eriiillons  for  tbe  Consular  and  Diplomatic 
ervice  of  tbe  Government  for  tbe  Fiscal  Year 
Ending  June  Thirtieth.  Eighteen  Hundred  and 
Eighty-Five,  and  for  Other  Purposes,"  Itwaa 
provided  "that  tbe  following  sums  be,  and 
they  are  hereby,  severally  appropriated  for  the 
consular  and  diplomatic  service  of  the  fiscal 
year  ending  June  tbirtleth,  eighteen  hundred 
and  eighty-five,  out  of  any  money  In  the  treas- 
ury not  otherwise  appropriated,  for  the  objects 
bercinaftere^ressed,  namely:  .  .  . 

"For salaries  of  envoys  eztratndlOBry  and 
ministers  plenipotentiary  to  tbe  UDited  States 
of  Colombia  and  Turkey,  at  seven  thousand 
five  hundred  dollars  each,  fifteen  tbousand 
dollars." 

No  attempt  was  made  by  Congress,  by  those 
three  Statutes  or  by  any  other  statute,  to  create 
tbe  oflQce  of  envoy  extraordinary  and  minister 
plenipotentiary  to  Turkey;  but,  as  Congress 
bad,  by  the  Act  of  July  1,  1882,  made  an  ap- 
propriation of  17,500  to  pay  the  salary  of  an 
envoy  extraordinary  aod  minister  pienlpoten- 
tiary  to  Turkey,  at  the  sum  of  $7,500  for  tbe 
riHi  ending  June  80, 1883.  and  bad  thus 

i^^i  left  It  to  the  President  to  fill  such  office,  if  he 
chose  to  do  so,  under  bis  constitutional  power, 
the  President  exercised  that  power  by  appoint- 
ing tbe  claimant  on  tbe  IStb  of  July,  1882. 

such  provision  of  the  Act  of  July  1, 
1882,  continued  by  tbe  Acts  of  February  26. 
1888,  aod  July?,  1884,  a  dlfTerent  compensa- 
tion per  annum  from  that  of  $10,000  was  pre- 
scribed by  law  for  the  env<nrextmordinnry  and 
minister  plenipotentiary  to  Turkey,  within  the 
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meaning  of  section  IQTS  of  tbe  Revised  Stat- 
utes, buore  quoted.  In  view  of  the  fact  that 
tbe  office  of  envoy  extraordinary  and  minister 
plenipotentiarv  to  Turkey  never  had  existed 
and  never  had  been  filled  by  any  person  prior 
to  July  1, 1882,  and  of  the  fact  that  the  first 
provision  made  by  Congress  for  that  office,  in 
regard  to  its  compensation,  was  for  an  annual 
salary  of  $7,S00,  that  sum  must  be  considered 
as  then  having  been  prescribed  by  Congress  as 
tbe  compensation  for  tbe  officer  who  might 
be  appointed  to  fill  It  It  was,  therefore,  tbe 
compensation  neieribed  by  law  as  tha  annual 
compensation  for  that  officer,  and  was  a  differ- 
ent  compensation  from  that  prescribed  by 
section  1675  of  tbe  Revised  Statutes;  and.  ac- 
cording to  that  section,  tbe  compensation  could 
not  be  $10,000  a  year. 

Tbe  President  raised  the  grade  of  the  lega- 
tion at  Constantinople  to  a  ptenlpotentluy 
mission  by  bis  appointment  of  tbe  cuimant  ai 
envoy  extraordinary  and  minister  plenipoten- 
tiary to  Turkey,  on  the  13th  of  July,  1888. 
and  Congress  provided  for  tbe  office  an  annual 
salary  of  $7,S00.  The  claimant  could  have 
no  larger  s^ary ,  aod  can  recover  nothing  in  this 
suit. 

His  counsel  seek  to  apply  to  this  case  the 
doctrine  laid  down  by  tbis  court  In  United 
Stata  V.  Langtton,  118  U.  8.  889  [80:  164]; 
but  It  has  no  application  to  tbe  present  case. 
In  the  Langston  Cane  a  prior  statute  bad  fixed 
tbe  annual  salary  of  a  diplomatic  officer  at  a 
designated  sum,  without  limitation  as  to  time. 
A  subsequent  statute  appropriated  a  less 
amount  for  the  services  of  tbe  officer  for  a  par- 
ticular fiscal  year,  but  contained  no  words 
which  expressly  or  by  implication  modified  or 
repealed  the  prior  statute.  In  tbe  present  case, 
as  has  t>een  shown,  tbe  prior  Statute,  namely, 
section  1676  of  the  Revised  Statutes,  has  no 
application,  because  a  different  compensation 
for  the  office  was  prescribed  hv  law  before  ttM 
President  ever  appointed,  under  his  constitu- 
tional power,  any  such  officer. 

The  Ju^^ment  <if  the  Oowrt  ef  Claim  it 

THE  FARHEBS*  LOAK  AND  TRUST 
COMPANY,  Trustee,  m  u.,  Apptt., 
ff. 

THE  CITY  OF  GALE8BURG.  ILLINOIS. 

(See  8.  0.  Reporter's  ed.  VSa-179.) 

WateT'teorla  amtraet,  right  (ff  City  to  re$eind — 
inadequate  rtnudii—danii«r  to  health  and 
egpoeure  to  fire— right  to  teis  pomtUon  ^ 
v>ater  maint — conditional  ddiverg—eetoppel 
by  raolution  of  City,  and  acie  of  oncers  and 
eititene — letten  efo/fftetre  and  «»(uen«— eoHfiA- 
uing  obligation — emdMbn  preeedent—guw' 


Non.— At  to  mode  of  e&tettttno  vowen  eonfemd 
on  eorTwratiOM,  and  irfiot  poteen  ore  not  tmplitd, 
see  note  to  Bea^  v.  Knowler,  Bk.  T,  p.  813. 

At  to  parol  eonfroeCa  of  ojlun  and  agmtt  of  cor- 
jmrattont,  see  noCs  to  Meebanlcs*  Bank  v.  Bank  ot 
Oolnmbla,  Bk.  K,  p.  100,  and  note  to  Bank  of  the  Me- 
tropolis v.  Outtschllck.  Bk.  10,  p.  886. 

At  to  Jldwiary  poaUion  of  fllrecton,  tlle<r  eontraelt 
and  deoliftfls  urftft  corporottont,  see  note  to  Koebler 
T.BIaekBiverndlaIroBOo.Bk.lT,  p.  m 
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L  Where  water  furotshed  by  a  water  companr  tor 
a  Gtr  was  unfit  for  use  and  Inadequate  for  pro- 
tectlon  from  fire,  tlie  Cttr  bad  a  rlirht,  after  the 
Companr  had  had  reasonable  time  to  comply  with 
Hb  contract  to  supply  pure  and  sufUcteDt  water, 
to  treat  ttaeoontraot  as  terminated  and  to  Invoke 
tbe  aid  of  aeonrt  of  eaofty  to  enloxoe  its  rescii- 
sfon. 

X  A  Buft  for  a  speolflo  performanoe  of  the  con- 
tract, or  a  suit  to  recover  damages  for  Its  non* 
performance,  would  tw  B  whoUy  inadequate 
remedy  io  such  a  oastv 
1  The  dao^er  to  tbe  health  and  Uveaof  tbe  Inhab- 
itants of  tbe  City  from  Impure  water,  and  the 
conliuued  exposure  of  tbe  property  la  the  City  to 
destruction  by  fire  from  an  inadequate  supply  of 
water,  were  public  questions  peouliarly  under  the 
care  of  the  municipality:  and  it  was  entitled  and 
bound  to  act  with  the  highest  regnrd  for  the  pub- 
lic Intereete,  and  at  tbe  same  time  witb  due  coo- 
BideraUon  for  the  righU  ot  tbe  other  parties  to 
the  contract, 
4  Where  the  City  has  contracted  to  sell  tbe  old 
water  mains  to  the  Company  to  be  used  In  sup- 
plying water,  the  City  has  the  right,  upon  the 
failure  of  the  Company  to  comply  with  the  con- 
tract, after  ample  time  given,  to  retake  poesession 
of  Buch  mains  for  the  use  of  tbe  City  to  protect 
tbe  City  from  fire. 

The  delivery  of  the  old  water  malos  being  con- 
ditional, and  made  for  a  ipeclal  purpose,  and  the 
conditions  not  having  been  performed,  no  title  to 
them  passed  either  to  the  Water  Company  or  to 
the  trustee  under  the  mortgage,  and  the  recaption 
of  them  by  tbe  City  was  lawful. 
t.  Although  tbe  purchasers  of  the  bonds  of  the 
Water  Company  were  influenced  to  purchase 
them  by  the  resolution  of  the  City  to  accept  tbe 
water  works,  and  by  letters  from  officers  and  citl- 
sens  of  the  City,  yet  the  City  was  not  thereby  es- 
topped from  refusing  to  pay  rental  for  Uie  hy- 
drants, whicb.  by  the  terms  of  tbe  mortgaire given 
by  me  Company  to  secure  tbe  bondholders,  was 
tobeappUed'to  pay  Interest  on  the  bonds,  nor 
from  haWng  tbe  contract  canceled. 
V.  The  leUors  of  the  private  citizens  could  not  af- 
fect the  Citj-;  and  the  letters  fi-om  the  officers  of 
the  City  could  not  alTect  its  rights,  because  tbey 
were  not  written  by  its  authority  or  wlthtai  the 
Boope  of  their  powers  as  its  officers. 
%.  The  obligation  of  the  Company  beingaoontlnu- 
Ing  oblliratlon,  tbe  liability  of  the  City  to  pay  In 
future  the  hydrant  rents  depended,  to  tbe  knowl- 
edge of  the  bondholdera,  upon  tbe  future  com- 
pliance of  tbe  Water  Company  with  Ita  contract; 
and,  in  case  of  its  failure,  the  City  would  have  the 
tight  to  ask  for  the  resciaslOQ  of  the  contraot. 
•l  The  continuance  of  the  Water  Company  to  fur- 
nish water  acoordInK  to  tbe  contract  was  not  a 
condition  subsequent  but  a  condition  precedent 
to  its  continuing  right  to  use  the  streets  of  tbe 
City  and  to  furnish  water  for  a  period  of  thirty 
years;  and  when,  after  a  reasonable  time.  It  had 
failed  to  comply  with  such  condition,  the  City 
bad  a  right  to  treM  tbe  contract  ai  terminated, 
and  to  its  resdaalon. 
HL  Tbe  Clty^  resolution  of  acceptance  of  the 
workB  Is  not  a  guaranty  to  the  bondholders  that 
tbe  Water  Company  would  thereafter  perform  its 
contract  for  fumishlog  water  In  tbe  quantity 
KoA  of  tbe  qualitgr  called  for  by'tbe  ordinanoa 
[No.  887.1 
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APPEAL  from  a  decree  of  the  Circuit  Court 
of  tbe  United  Sutes  for  the  Nortbcni  Dis- 
trict of  minoia  annulliDg  t  contract  made  by 
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the  City  of  OalcsL  irg  for  the  supply  of  the 
City  wttb  water,  au^  icvestiog  and  ctmflrming 
Id  tbe  City  the  properiylin  certain  water  maina, 
and  ordering  the  City  to  pay  a  reasonable  sum 
for  water  used  by  it,  and  dismissing  the  nipple- 
mental  and  crosa-bill.  Affirmed. 

The  facts  are  stated  in  the  opioion. 

Opinion  below,  84  Fed.  Rep.  076. 

Mem».  Herbert  B.  Tnmert  Dftwld 
Clare  and  Arthur  Ryvrson,  for  appel- 
lanta: 

The  ordinance  in  question  was  valid,  and 
wholly  within  the  scope  of  the  City's  corporate 
powers. 

Ea»t  St.  Louis  v.  East  St.  Louis  Qas  L.  dt  C. 
Co,  08  111.  41S;  Quincy  v.  BuU,  106  III  887; 
Poster  V.  Joliet,  27  Fed.  Rep.  889;  Jolia  t. 
Foster.  *122  U.  S.  639  {30: 942). 

The  title  of  an  Act  can  be  referred  to  as  indl* 
eating  what  was  in  the  miud  of  the  legislative 
power. 

Meyer  v.  Western  Car  Co.  103  U.  S.  J,  12  (26: 
59,  60);  Sadden  T.  Bameg,  72  U.  8.  S  WaU. 
107(18: 518). 

This  contract  is  not  a  mere  license,  which 
the  City  could  revoke  at  its  pleasure.  It  is  a 
grant  of  a  properly  right. 

Quiney  v.  Bull,  106  IlL  837;  Chieoffo  v.  Chi- 
eago  &  W.  1.  R.  Co.  105  lU.  78;  Gallafter  v. 
Herbert,  1 17  III.  160;  Davii  v.  Gray,  83  U.  S.  16 
Wall.  803(21:447). 

A  fact  admitted  by  a  municipal  corporaticm 
through  its  officer,  duly  and  properly  actmg 
within  the  scope  of  his  authority,  is  evidence 
agaiDst  it, 

Vumen  v.  Keu>  York,  79  N.  Y.  511;  Colomm 
V.  Eaves.  92  U.  8.  484  (28:  679);  W/uting  v. 
WeUington,  10  Fed.  Rep.  810;  Viark  v.  Wash- 
itufton,  25  U.  S.  12  Wheat.  40  (6: 544);  ZabrisUt 
T.  CUveland,  O.AO.R.Co.^  U.  S.  23  How. 
400,  401  a«:497,  498);  &Uary  t.  New  Tork 
Board  ef  Education,  08  N.  T.  1. 

Id  the  case  of  fraud,  canceltation  will  not  be 
decreed  as  against  a  bona  fide  purchaser  for  a 
valvable  coosideration  and  without  notice. 

2  Pom.  Eq.  %  018;  Atlantic  Delaine  Go.  t. 
James,  04  U.  S.  207  (24: 112);  Orymet  t.  San- 
ders, 03  U.  8.  55  (28: 798);  2  Pom.  Eq.  g§  778. 
871;  Foster  v.  Joliet,  27  Fed.  Rep.  JaUtt 
T.  Foster,  122  U.  S.  638^:042). 

Mr.  Frederick  A..WIUoiichb7.  for  ap- 
pellee: 

The  contract  is  entire. 

CMcaoo  V.  Sexton.  8  West.  Bep.  465,  110  HI. 
241. 

The  City  is  not  estopped  by  the  letter  of  cer- 
tain officers  from  insisting  on  a  cancellation  of 
the  contract. 

Dillon,  Mun.  Corp.  (3d  ed.)  g  471;  Louisiana 
State  Bank  v.  lieto  Orleans  JVan.  Co.  8  La.  Ann. 
294;  Daviess  Co.  v.  Diekinaon,  117  U.  8.  657 
(20:  1026);  Mer^nU  Exchange  Nat.  Bank  v. 
Bergm  County.  115  U.  8.  884  (29:430);  I>ixon 
County  V.  Field.  Ill  U.  S.  83  (28: 360);  bt.  Louis 
V.  Gorman,  29  Mo.  508. 

Nor  is  it  estopped  by  reason  of  ihepassageof 
tbe  resolution  of  acceptance. 

Piekard  v.  Sears.  6  Ad.  &£L  460;  Freeman  v. 
Cooke,  2  Excb.  662. 

The  p&ri^  to  be  estopped  mi:st  have  intended 
the  admission  to  be  acteci  upon. 

Howard  v.  Hudson.  2  El.  &  Bl.  0;  Copeland 
T.  a^/anff,|28  Me.  540;  WUmingtm  <ft  B.  Bank 
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T.  Wollatton.  8  Harr.  Q>eL)  95;  Bangaev  v. 
&mRg,  21  Me.  187;  mekt  t.  Oram,  17  Vt.  454; 
Kinney  y.  Farnnnortk,  17  Conn.  860;  Otitv. 
8iU,  8  Bnrb.  108;  M<yrgan  v.  Spangler,  14  Ohio 
St.  102;  A'tnn<VT.tFAtifoR,44ConD.263;  Jfejf^n- 
4oTO  V.  Ilayna,  60  N.  T.  875;  iSmfM  y.  SeaUm, 

88  111.  m 

liepresentatioiu  vagoe,  liiconcliuiTB  tx  maV 
ter  of  opinion  work  no  estoppel. 

GTinnan  v.  Dean,  62  Tex-  219. 

Kor  those  regarding  sometbine  Id  future, 

Langdon  v.  Doud,  10  Allen, 

Nor  tbose  made  In  Ignorance,  anlesa  culpably 
negli^Dt. 

Vhnton  V.  Haddam,  60  Conn.  84;  Jona  v. 
fioajcr.  1  Dev.  &  Batt.  {N.  C.)  484. 

Tbere  must  be  privity  between  tbe  party  to 
be  estopped  and  th«.  iwrty  setting  op  tbe  es- 

*°5Ery  V.  Cray,  72  U.  8. 6  Wall.  795  (18: 653); 
Mauvre  v.  ybbte.  11  HI.  581;  Sob6s  v.  McLean, 
117  U.  S.  567  (29:940). 

Tbere  must  be  fraud,  actual  or  coostructiTe, 
to  constitute  an  estoppel. 

Pwj^  V.  Brovm,  67  HI.  486;  TUXetaon  r. 
Mitdidl,  111  111.  518. 

A  conditional  rale  passes  no  title  even  to  In- 
nocent purcbasers,  especially  wbere  tbere  has 
been  a  qualified  delivery. 

Everett  v.  Hall,  67  Jtte.  497;  QmiU  v.  Hart- 
fard  AN.  B.  R,  Cb.  8  Gray,  645;  Broton  v. 
Baynta,  52  Me.  678;  Smith  v.  Lynet,  5  N.  T. 
-44;  Hvfffiea  v.  Kdty,  40  Conn.  163;  Bart  v. 
Carpenter,  24  Conn.  427;  Forbea  v.  Marth,  15 
Conn.  394;  /ftaiA  v.  Randall,  4  Cush.  196; 
^/r»Miff  v.  Tbytor,  2  Hill.  828;  MiUa  v.  Wooter$, 
«9  111.  234;  Cooley.  Torts,  60.  51. 

There  was  no  sale,  of  the  mains  because  tbere 
was  not  a  two-thirds  vote  of  the  members  elect 
of  the  council,  and  because  yeas  and  nays  were 
rot  entered  on  the  city  record. 

Hunl's  Rev.  Stat.  III.  g  41,  chap.  24;  Barr 
V.  Auburn,  89  111.  861;  ^ngUr  v.  Jacoby,  14 
Dl.  297;  Moriiaon  v.  Lawrenee,98  Mass.  219. 

The  pretended  contract  was  ultra  vires  nad 
is  void,  so  far  as  it  is  yet  unexecuted. 

Indi'iiuiiiolii  V.  Indianapolis  Qa$-Light  c£ 
C.  Co.  66  lud.  896,  and  cases  dted;  Garrison  v. 
Chicago,  7  Biss.  480;  Gate  v.  KalantOMO,  23 
Klicb.  844;  Eatt  St.  Loui$  w.  Boat  St.  Limit  O. 
L.  ±CCo.^  III.  415. 

1158]     Mr.  Jti^iee  Blmtchford   delivered  the 
opinion  of  the  court: 

The  City  of  Galesburg,  niinois.  a  municipal 
corporation,  by  an  ordinance  of  its  city  coub- 
cil,  passed  Mav  12,  1883,  and  approved  by  its 
mayor  May  it,  1883,  entitled  "An  ordinance 
providing  for  a  supply  of  water  to  the  City  of 
Gatesburc  and  its  inhabitants,  authorizing  Na- 
tban  Sbelton  or  assigns  to  eonatruct  and  main- 
tnin  water  wor^ii,  securing  protection  to  said 
works,  contracting  with  uid  Nathan  Sliellon 
or  assigns  for  a  supply  of  water  for  public  use, 
and  giving  said  Cliy  an  option  to  purchosc  said 
works,"  granted  a  franchise  to  Sbellon  nnd  bis 
successors  or  assigns,  for  thirty  years  from  the 
passage  oi  the  ordinance,  to  consirnct  and 
maintain,  within  and  near  the  City,  water 
works  for  supplying  it  and  its  inhabitants  and 
those  of  the  adjacent  territory  "with  water  for 
public  and  private  uses  and  to  use  the  streets, 
alleys,  sidewalks,  public  grounds,  streams  and 

ut  r.  & 
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bridges  of  the  City  of  Galesburg.  within  its 
present  and  future  corporate  Uimts,  for  plac- 
ing, taking  up  and  npamng  mains,  hvdrants 
and  other  structures  and  devices  for  the  serv- 
ice of  water." 

Section  2  of  the  ordinance  provided  tbiti 
tbere  should  be  two  pumping  engines,  having 
a  specified  capacity,  a  stand  pipe,  and  not  less 
than  eight  iniies  of  mains  for  tbe  diMributkm 
of  water,  of  a  sufllcicDt  size  to  furnish  all  the 
water  required  for  the  wants  of  the  City  and 
its  lobabitaQts,  and  limited  tbe  range  in  size  of 
tbe  mains.  It  also  provided  for  a  speciflf.'d  test 
of  tbe  mains  at  their  place  of  manufacture,  and 
for  the  character  of^  the  fire-bydrunts  to  be 
rented  by  tbe  City,  and  that  there  should  be  a 
test  of  tbe  capacity  of  the  waterworks  ou  their 
completion, when  Bhetton  or  his  assigns  should 
"cause  to  be  thrown  from  any  six  hydrants 
six  simultaneous  streams,  each  throui^h  fifty 
feet  of  two-and-one-half  inch  hose  and  a  one- 
inch  nozzle  to  a  beigbtof  one  hundred  feet." 

Section  4  provided  that  "  tbe  water  supplied  r*M| 
by  said  works  shall  be  good,  dear  water,  and  L^**"J 
the  source  of  supply  shall  not  be  contaminated 
by  the  sewerage  of  said  City." 

Maximum  rates  for  charges  for  water  to  con- 
sumers by  Shelton  or  bis  assigns  were  sped- 
fled. 

Sedlon  7  reserved  to  tbe  City  the  right  to 
purchase  the  water  works,  on  certain  (x>ndl- 
tioDs,  at  any  time  after  the  expiration  of  fifteen 
years  from  tbe  passage  and  approval  of  the  or- 
dinance. 

By  section  8  It  was  provided  that,  in  consid- 
eration of  the  benefits  which  would  be  derived 
by  the  City  and  Its  inhabitants  from  tbe  con- 
stnicUon  and  operation  of  the  water  works, 
and  in  furtbcr  consideratioo  of  tbe  water  sup- 
ply tliereby  secured  for  public  uses,  and  as  the 
inducement  to  Shelton  or  his  assigns  to  accept 
(lie  provisions  of  the  ordinance  and  contract 
and  to  enter  upon  the  construction  of  the  water 
works,  the  franchises  thereby  granted  to  and 
veiod  in  Sbelton  or  his  assif;ns  shduld  remain 
in  force  and  effect  for  thirty  years  from  the 
)iu»Aage  of  tbe  .ordinance;  and  that,  for  the 
some  consideration  and  as  tbe  same  induce- 
ment, the  City  thereby  rented  of  Shelton  or  his 
as.sigua,  for  the  uses  thereinafter  stated,  eighty 
fire-hydrants  of  the  character  hereinbefore  de- 
scriljrd,  for  the  term  of  thirty  years  from  tbe 
passage  of  the  ordinance,  and  agreed  to  locate 
them  promptly  along  the  lines  of  the  first  eight 
miles  of  mains  within  the  dty  limits,  under  di- 
reriinn  of  the  city  council,  as  soon  as  Slitlton 
or  his  assigns  should  have  located  the  line  of 
the  mains  under  tlie  direction  of  the  city  erf- 
trineer.  The  City  further  agreed  to  pay  rent  for 
tiie  eighty  bvdrants,  to  Shelton  or  his  assigns, 
at  the  rate  of  $100  each  per  year,  and  to  pay 
rent  at  the  same  rate  for  any  additional  tire- 
hvdrants,  up  to  one  hundred,  directed  by  tbe 
cfty  council  to  be  erected,  and  certain  specified 
rates  for  additional  hydrants  over  one  hun- 
dr«i,  such  rent  to  be  paid  in  half-yearly  in- 
stallments. In  January  and  July  of  each  year, 
beginning  from  tbe  date  when  each  of  the  hy- 
drants should  he  in  successful  operation,  and 
to  continue  during  the  thirty  years,  unless  the 
City  should  sooner  become  the  owner  of  tbe 
water  works,  provided  that  it  should  not  be 
liable  for  any  b>*drant  rents  forsudi  time  a«  the  [160] 
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Ti-oilusbould  DOtbe  tblefo  supply  the  required 
fttnount  of  water. 

It  WM  also  provided  by  section  13,  that  the 
ordfoaDce  should  become  biodiag,  as  a  con- 
tract, upon  tbe  City,  on  the  flliog  with  the 
mayor  <u  Shelton's  M'ritteu  acceptance  of  its 
terms  and  cooditioos,  and  tbat,  after  such  ac- 
ceptance, the  ordinance  sbould  constitute  a 
contract,  and  should  be  the  measure  of  the 
riglits  and  lii^billtles  of  the  City  and  of  Shelton 
or  his  aaaigps. 

Od  thelllth  of  May,  1888,  Sheltou  and  John 
C.  Stewart,  then  mayor  of  the  City,  executed 
tbe  following  contract;  "  It  is  aneed  that  Na- 
than Shelton  shall  purchase  of  the  City  of 
Galesburg  ali  tbe  ten  and  six-inch  water  mnins 
DOW  laid  in  the  streets  of  said  City  tbat  he  can 
use  Id  the  water  works  he  proposes  to  build  in 
said  City,  at  Xh€  price  tbat  It  will  cost  him  to 
buy  and  lay  new  mainii,  less  the  depreciation 
in  value  of  said  pipes,  which  depreciation  is  to 
be  determined  by  Mr.  Shelton  and  the  finance 
and  water  committee  of  the  council  of  said 
Citv,  nnd  less  the  cost  of  relaying,  recaulking 
and  repairing  said  mains,  sboulalhey  have  to 
be  taken  up,  relald,  recauiked  or  repaired,  and 
less  the  cost  of  recutting  for  cron-coDDcctiona, 
and  the  City  agrees  to  sell  to  Mr.  Shelton,  in 
case  he  shnll  erect  his  proposed  water  works  as 
above,  and  deduct  tbe  pay  for  tbe  same  from 
the  first  hydrant  water-works  rent  accruing 
from  said  City  to  said  Shelton.  This  agree- 
ment for  the  sale  of  water  mains  does  not  in- 
clude any  mains  tbat  are  imperfect.  It  is  fur- 
tber  agreed  that  said  mains  now  in  use  shall 
not  be  disturbed  further  tfaan  shall  be  neces- 
sary to  cut  and  make  connections  with  said 

f>ipes,  until  tbe  pipes  are  laid  and  ready  for  use 
n  the  adjacent  streets." 

On  the  17th  of  May,  188S,  the  mayor  signed 
tbe  ordinance,  and  on  the  19th  of  May,  1^3, 
at  the  meeting  of  the  city  council,  the  following 
communication  from  Sfielton  was  received  and 
ordered  to  be  filed:  "  Hon.  John  C.  Stewart, 
Mayor  of  the  City  of  Galesburg:  I  hereby  ac- 
cept tbe  terms  and  conditions  of  the  ordinRtire 
of  said  City  entitled  'An  ordinance  providing 
for  a  supply  of  water  to  the  Ci^  of  Galesburg 
and  its  inhabitants,  authorizing  Kathan  Efhelttm 
or  assigns  to  construct  ana  maintain  water 
works,  securing  protection  to  said  works,  con- 
tracting with  said  Nathan  Shelton  or  assigns 
for  a  supply  of  water  for  public  use,  and  giv- 
ing said  City  the  option  to  purchase  said 
works,' passed  by  the  city  council  of  said  City 
May  12tli,  1888,  to  all  intents  and  for  the  pur- 
poses as  the  18th  section  of  said  ordinance  I 
am  to  do.  Nathan  Shelton."  The  contract 
between  Shelton  and  the  mayor  for  the  pur- 
chase by  Shelton  of  the  water  mains  from  the 
City  was  thereupon  approved  by  the  city 
council. 

Shelton  then  orsanlzed  a  jolntstock  corpora- 
tion, under  the  General  Law  of  the  State  of 
Illinois,  under  tbe  name  of  the  Galesburg  Wa- 
ter Comi»ny,  with  a  capital  stock  of  $150,000, 
of  which  stock  Shelton  owned  tbe  amount  of 
$147,500.  Shelton  became  its  president,  and 
on  the  20lh  of  July,  1883,  by  an  instrument  in 
writin?,  assigned  to  it  all  thefrnncbises,  rights, 
privilclies,  contracts  and  agreements  granted  to 
Of  made  with  him  hy  the  City  by  the  aforesaid 
ordinance,  and  authorized  the  Company  to  re- 
£7$ 


ceive  all  rentals  to  become  due  from  the  Ci^ 
for  fire-hydrants  pursuant  to  th?  ordinance,  as 
well  as  all  other  profits  which  misht  accrue 
from  the  erection  of  water  works  tLercunder. 

On  the  20th  of  June,  1885,  the  City  of  Gales> 
burg  filed  a  bill  inequity  against  tbe'Galesburg 
Water  Comjiany  in  the  Circuit  Court  of  Knox 
County,  Illinois,  making  the  following  aver- 
ments: Prior  to  Ibe  80th  of  April,  1883,  the 
City  bad  established  a  system  of  water  works 
for  its  protection  from  fire,  and  for  that  pur- 
pose had  purchased  and  laid  down  water  mains 
In  certain  specified  streets,  which  mains  were 
supplied  with  water  for  fire  purposes  by  two 
manufacturing  companies,  each  of  which  had 
its  pumps  antTmachincry  for  furnishing  water 
connected  with  the  mains.  Such  system  was 
at  tbat  date  in  full  operation  and  able  at  all 
times  to  supply  ample  protection  for  the  City 
in  case  of  nre.  The  ordinance  before  mentioned 
was  passed  and  approved,  the  contract  of  Hay 
16,  1883,  was  made,  and  the  acceptance  of  the 
ordinance  by  Shelton  was  received  and  filed. 
The  Galesburg  Water  Company  was  created 
and  organized,  and  Shelton  assigned  to  it  bis 
rights  under  the  ordinance,  llie  Company 
erected  engine-houses,  placed  boilers  and  en*  [16S] 
gines  therein,  erected  a  stand-ptpe  and  sunk  a 
well.  On  the  1st  of  December.  1883.  tbe  City 
received  notice  from  Shelton  of  his  assii;nment 
to  the  Company  of  his  riglits  under  the  ordi- 
nance, and  also  a  like  notice  from  the  Compa- 
ny, with  a  further  notice  that  tbe  hydrants 
were  in  successful  operation  and  ready  for  use; 
and  the  city  council  thereupon  ordered  u  test 
to  be  made  of  the  water  works  on  the  6th  of 
December,  1888.  On  thai  day  Shelton  caused 
to  be  turned  on  six  streams  of  water  simulta- 
neously, each  through  fifty  feet  of  hose  with  a 
nozzle  attached  thereto,  to  a  considerable 
height,  in  the  main  street  of  the  City.  After- 
wards, and  on  the  same  day,  the  cftyrouncil 
passed  the  following  resolution:  "Whereas 
the  water  works  have  been  completed  according 
to  contract,  and  the  test  required  by  the  ordi- 
nance concerning  water  works,  passed  May  12, 
18t^,  has  this  day  been  satisfactorily  made  by 
the  Galesburg  WalerCompany:  Therefore,  re- 
solved, tbat  the  City  accept  said  water  works 
from  said  Company."  Tbe  Company  tberesf- 
ter  made  various  efforts  to  supply  the  City  with 
water  in  the  quantity  and  of  the  quality  called 
for  by  the  ordinance,  but  failed  to  do  so.  al- 
though full  opportunity  therefor  was  aflforded 
by  tbe  City.  The  water  furnished  was  filthy 
in  character,  polluted  b^  drainage  from  slaugh- 
ter-houses ana  other  offal,  stagnant  and  wholly 
unfit  for  use,  uobealtby  and  dangerous  to  life. 
Od  the  1st  of  June,  1885,  an  ordinance  was 
passed  by  the  city  council  Id  the  following 
terms:  "Section  1.  That  the  ordinance  entitled 
'An  ordinance  providing  for  a  supply  of  water 
to  the  City  of  Galesburg  and  its  iDhabitanta. 
authorizing  Nathan  Shelton,  or  assigns,  to  coin 
struct  and  maintidn  water  works,  securing 
protection  to  said  works,  contracting  with 
said  Nathan  Shelton,  or  assigns,  for  a  supply 
of  water  for  public  use,  and  giving  said  City 
nn  option  to  purchase  said  works,'  passed  Mar 
I2th,  1838,  be,  and  hereby  is,  repealed.  All 
rights  and  privileges  therein  granted  or  therebj 
permitted  are  nulT  Thia  ordinance  shall  tak* 
effect  and  he  In  force  from  and  after  its  pee* 
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uge."   TbAt  ordinance  was  approTed  by  tbe 
majTTon  tbe  10th  of  June,  1886,  and  on  tbe 
next  day  a  copy  of  It  was  served  on  the  Com- 
noai    P*°y'         *  notice  that  all  privilege  of  pur- 
LAtKij   chasing  the  water  mains  beloDging  to  the  City 
was  considered  by  the  City  to  be  at  an  end,  and 
that  it  claimed  tbe  right  and  title  to  tbe  mains. 
Tbe  bill  waived  an  answer  on  oatb.  and 

{iraved  for  a  decree  that  tbe  contract  contained 
n  the  ordinance  of  May  12,  18!;3.  and  the 
BCTcement  of  May  16,  1883,  be  set  a&ide;  that 
all  rights  conferred  by  the  ordinance  and  con- 
tract upon  Slielton  or  bis  assigns,  or  the  Com- 
pany, be  decreed  to  be  anoiilled;  and  that  all 
riebt  to  purchase  Uie  water  mains  from  tbe 
City  be  canceled. 

'The  Company  answered  tbe  bill,  setting  up 
facts  in  justification  of  its  acts  and  denyingtbe 
right  of  the  City  to  relief.  Tbe  answer  also  set 
Dp  that,  on  tbe  Ist  of  August,  18S3,  the  Com- 
pany executed  to  tbe  Farmrrs'  Loan  and  Truat 
Company  of  the  City  of  New  Tork,  a  New 
York  corporation ,  a  mortgage  to  that  Company, 
as  trustee  for  tbe  holders  of  one  hundred  and 
twenty-five  bonds  of  the  Water  Company,  each 
for  $1,000.  bearing  that  date,  the  principal  pay- 
able in  thirty  years,  with  semi-annual  interest  at 
tbe  rate  of  six  per  cent  per  annum,  covering  all 
tbe  water  works,  franchise, cootract^machinery, 
mains  and  appurtenances  twlongingto  tbe  Water 
Company;  that  tbe  mortgage  was  duly  record- 
ed in  tbe  proper  county;  that  ibe  bonds  were 
bought  by  parties  on  tbe  faitb  of  the  mortgage 
and  the  acceptance  of  the  works  by  the  City, 
sub«pqueQt]y  to  sucb  acceptance:  that  such 
mortgarre  was  a  valid  and  subsisting  lien  on 
tbe  contract  between  the  City  and  tbe  Water 
Company;  atid  that  the  Farm^  Loan  and 
Trust  Company  and  theboudbolders  were  nec- 
esoary  parties  to  the  suit. 

Under  a  petition  filed  in  the  court  February 
12, 1886,  by  the  Farmers' Loan  and  Trust  Com- 
pany, an  orderwasmadeallowingittobemade 
a  party;  and  on  the  34th  of  February,  1886,  it 
filed  a  petition  for  the  removal  of  the  cause  in- 
to the  Circuit  Court  of  llie  tFulted  States  for 
tbe  Nortfaem  District  of  Illinois.  The  cause 
was  removed  and  tbeieafter  proceeded  in  (he 
said  circuit  court. 

On  the  23d  of  April,  1886.  tbe  Farmers' 
Loan  and  Trust  Company  filed  an  answer  to 
the  bill,  setting  up,  mmong  othw  things,  that 
the  amount  found  to  be  doe  to  the  City  for  the 
water  mains  sold  by  It  was  duly  fixed  and  set- 
[164]  tied  between  tbe  City  and  tbe  Water  Company, 
and  tbe  balance  found  due  from  the  Water 
Company  was  credited  to  tbe  City  upon  its  in- 
debtednesa  to  the  Water  Company  for  water 
rents  under  tbe  ordinance,  and  the  mains  were 
transferred  to  and  taken  possession  of  by  tbe 
Water  Company,  and  operated  by  It  as  a  part 
Of  its  water  system.  It  also  set  up  that  tbe 
property  mortgaired  to  it  by  the  Water  Com- 
pany, to  secure  the  bonds,  included  the  fran- 
chises and  rights  granted  by  tbe  City  to  the 
Water  Company  and  covered  by  tbe  ordinance 
passed  Mav  12,  1883.  and  also  the  water  mains 
which  haa  been  bought  by  tbe  Water  Com- 
pany from  tbe  City  prior  to  tbe  execution  of 
the  mortgage  and  the  bonds;  that  the  holders 
of  the  bonds  were  ignorant  of  the  nature  and 
quality  of  the  water  supply  of  tbe  water  works, 
except  as  (he  suno  w«r«  represented  to  tbe 
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bondholders  by  the  City  and  the  Water  Com- 
pany at  the  time  of  tbe  execution  of  the  mort- 

?'Hge  and  the  sale  of  the  bonds,  and  supposed, 
rom  such  representations,  that  the  wattr  sup- 
ply was  ample  aud  that  the  water  works  were 
satisfactory  and  in  successful  operation;  that, 
before  the  negotiation  and  sale  of  any  of  tbe 
bonds,  tbe  purchasers  of  them  were  furaisbed 
with  certified  copies  of  the  ordinance  and  of 
all  the  resolutions  of  the  commen  council  re- 
garding the  same,  and  with  copies  of  the  con- 
tracts and  resolutions  between  the  City  and 
Shelion  and  the  Water  Company  in  regard  to 
the  purchase  of  tbe  water  mains,  and  with 
copies  of  the  acceptance  and  uslgnment  by 
Shelton  of  all  his  fwits  in  tbe  ordinance  and 
mains  to  the  Water  Company;  that  it  was  rep- 
resented to  the  bondholders  by  the  City  and  Its 
offlciala  that  the  ordinance  constituted  a  valid 
and  binding  contract  between  the  City  and  the 
Water  Company,  according  to  its  terms,  and 
that  tbe  Company  hi^  become  tbe  owner  of 
all  the  water  mains;  that  it  was  fnrtlier  repre- 
sented to  the  bondholders,  by  the  City  and  its 
officials  and  by  tbe  Water  Company,  that  that 
Company  was  in  successful  operation  and  fur- 
nishing water  to  tbe  City  and  its  inhabitants 
under  tbe  terms  of  the  ordinance;  that,  on  the 
faith  of  sucb  representations  and  statements, 
tbe  owners  of  the  bonds  up  to  the  amouut  of 
|125,00P  purchased  the  same  in  good  faitb  and 
for  a  valuable  consideration,  in  and  about  Jan- 
uary, 1884;  that  tbe  bonds  were  outstanding  and 
unpaid;  that  tbe  Water  Company  had  failed  to 
pay  the  Interest  on  the  bonds,  and  it  was  in  de- 
fault, and  the  Farmers'  Loan  and  Trust  Com- 
pany had  filed  a  bill  In  tbe  Circuit  Court  of  tbe 
United  States  for  tbe  Northern  District  of  Illi- 
nois against  the  Water  Company,  to  foreclose 
the  mortgage;  that  tbe  City,  m  June,  1885,  bad 
forcibly  taken  possession  of  the  water  mnins; 
that  it  had  repudiated  its  liabilities  under  tbe 
ordinance  and  refused  to  pay  the  water  rent 
under  the  same,  wberet^  tbe  mortgaged  prop* 
erty  was  made  almost  valueless;  tlut  tbe  City, 
by  reason  of  such  statements  and  representa- 
tions, was  estopped,  as  against  tbe  Farmers' 
Loan  and  Trust  Company,  (rom  denying  the 
validity  of  the  ordinance,  or  tbe  sale  of  tbe 
water  mains;  that,  by  reason  of  the  mortgage 
and  the  bonds  secured  under  11,  the  Farmers* 
Loan  and  Trust  Company  hid  a  valid  lien  up- 
on the  ordinance  and  franchise,  and  upon  toe 
water  mains  as  well  as  all  other  property  of  the 
Water  Company;  and  that  it  denied  tbe  right 
of  tbe  City  to  rescind  tbe  ordinance,  to  repu- 
diate the  sale  of  tbe  water  mains,  and  to  have 
any  of  tbe  relief  claimed  in  the  bill,  as  against 
the  Farmers'  Loan  and  Trust  Company. 

A  replication  was  filed  to  this  answer  on  the 
8d  of  May.  1886,  and  on  a  petition  filed  Nov- 
ember S9,  1886.  by  Hardin  Parrisb.  Ephraim 
W.  Bond  and  R.  Dale  Benson,  to  be  made 
parties  defendant,  an  order  was  that  day  en- 
tered making  them  parties  and  giving  leave  to 
them  to  file  a  cross-bllL  On  the  same  day  they 
filed  an  answer  to  tbe  bill,  adopting  all  tbe 
statements  of  the  answer  of  the  Fanners'  Loan 
and  Trust  OompaOT,  and  also  filed  a  mpple- 
mental  and  eross-blfl  against  the  Ci^,  two  of 
thembdng  dttcensof  Penn^lTaniaaMoneof 
them  a  cituen  of  Massachusetts. 
That  bni  BTened,  smoBg  other  things,  •» 
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follows:  A  foreclosure  Buit  by  tbe  Farmers' 
Loan  and  Trust  Comp^any  was  brought  Nov- 
ember 4,  IttSS.  a  decree  of  foreclosure  and 
•ale  WHS  made  tn  it  Jane  21, 1686.  and  tbere- 
uoder  all  tbe  rigUls,  property  and  fraQchises 
of  the  Water  CompaDv  were  purchased  by  tbe 
)>laiDtiff8  for  $100,000,  and,  after  a  conm-ma- 
lioQ  of  tbe  sale  by  the  court,  a  deed  of  tbe 

S'0|wrty  was  executed  by  the  taaater  to  them, 
oveiulM.'r  8,  1886,  so  that  they  became  its 
{166J  owDei-s.  They  adopted,  as  a  part  of  tbelr  sup- 
plemvDtal  ana  cross-bill,  tbe  answer  of  the 
Farmers'  Loan  and  Trust  Compaoy  to  tlie 
bill  filed  by  tbe  City.  Among  tbe  proiierty 
sold  to  them  under  the  foreclosure  sale  were 
the  water  mains  which,  when  tbe  mortjnige 
was  executed,  were  connected  with  aod  a  part 
of  tbe  system  of  tbe  Water  Company  and  op- 
erated by  it,  the  same  having  been  before  that 
time  sold  by  the  City  to  the  Water  Company. 
In  Juoe,  16SS,  the  City  took  forcible  posses- 
sioD  of  the  water  maius  and  cut  and  destroyed 
the  connection  of  tbe  same  with  the  other 
mains  of  tbe  Water  Company,  and  took  up  and 
carried  away  the  bydrants  aod  faucets  of  the 
Water  Company  connected  therewith,  and  en- 
tirely deprived  that  Company  of  the  use  of  the 
Bume,  and  had  ever  since  retained  possession 
thereof  and  deprived  the  Water  Company,  and 
ibv  Farmers'  Loan  and  Trust  Company,  and 
the  pliiintifTs,  of  the  use  and  possession  of 
them.  Without  such  mains  tbe  property  pur- 
chased by  the  plaintiffs  is  almost,  if  not  entire- 
ly, valueless,  and  cannot  be  operated,  because 
tbe  coiiueciioo  of  tbe  water  mains  bad  been 
cut  and  destroyed  and  the  hydrants  removed, 
and  thus  the  plaintiffs  were  prevented  from 
using  and  operating  any  of  tbe  property  so  pur- 
cbasetl  by  them,  aud  from  furnisbine  water  to 
private  consumers  and  also  to  tbe  City.  Tbe 
plaintiffs  are  ready  and  willing  to  operate  tbe 
works  and  furnish  water  to  the  City  or  to  pri- 
vaie  consumers,  and  would  do  so'  were  tbey 
not  prevented  by  tbe  acta  of  the  City.  It  is 
tbe  intention  of  the  plaintiffs,  and  tbey  have 
the  right,  to  extend  the  operation  of  the  water 
aystem  of  tbe  City  ami  the  mains  thereof  so  as 
to  cover  tbe  entire  limits  of  the  City,  and  also 
to  extend  tbe  base  of  water  supply  so  as  to  fur- 
nish always  an  abundant  supply  of  good  water 
for  the  needs  of  the  City  and  of  uie  private 
consumers  therein,  and  there  is  an  abundant 
supply  of  good  water  accessible  for  the  water 
works  and  procurable  by  the  plaintiffs,  which 
it  is  their  intention  and  they  are  ready  to  pro- 
care  and  supply.  There  is  a  largo  amount  of 
money  owing  to  the  plaintiffs  m»m  the  City 
for  water  rents  earned  by  the  Water  Company 
or  ila  receiver  up  to  the  time  of  the  purchase 
by  the  plaintiffs,  tbe  claims  for  which  passed 
to  the  plaintiffs  by  virtue  of  the  sale,  and  also 
1167]  on  account  of  the  oraitract  and  water  rents 
since  tbe  sale,  and  also  on  account  of  the  acts 
of  the  City  in  cutting  sod  destroying  the 
water  mains  and  taking  possession  of  tbe  same 
and  preventing  tbe  plaintiffs  from  using  them 
and  from  operating  the  water  works. 

Tlie  prayer  of  tbe  supplemental  and  cross- 
bill, which  waivea  an  answer  on  oatb,  is  that 
an  accounting  be  bad  between  tbe  plaintiffs 
anil  the  City  to  ascertain  tbe  amount  due  to  tbe 
former;  that  a  decree  be  made  for  its  payment, 
and  that  the  City  restore  to  the  plaintiffs  the 


water  mains,  bydrants,  faucets  and  other  prop- 
erty, and  be  enjoined  from  interfering  wita 
tbe  plaintiffs  in  ibe  possesion  thereof  and  In 
connecting  tbe  water  mains  with  any  of  the 
other  water  mains  belonging  to  tbem,  and  from 
violating  any  of  the  provisioDS  of  tbe  ordi* 
nance  passed  May  12, 1883,  and  from  interfering 
with  the  plaintiffs  in  tbe  use  of  any  of  the  prop- 
erty BO  purchased  by  tbem,  and  from  collecting 
the  wuer  rents,  or  extending  tbe  water  mains 
through  any  of  the  streets  of  the  City.or  extend* 
ing  the  souice  of  supply  for  the  water  works. 

The  City,  on  the  21st  of  December,  1386, 
answered  tbe  supplemental  and  cross-bill,  de- 
nying the  right  of  the  plaintiffs  in  it  to  relief. 
A  replication  was  filed  to  tbe  answer  of  Parridk 
and  others,  and  the  court,  on  the  2d  of  April, 
1837,  made  an  order  referring  tbe  case  to  John 
I.  Bennett,  as  master,  to  take  proofs  and  re* 
port  the  evidence,  with  bis  flnaings  and  con- 
clusions thereon. 

Voluminous  proofs  were  taken  before  a  spe- 
cial examiner  and  also  some  before  the  master, 
and  the  case  was  argued  before  tbe  latter.  On 
tbe  IStb  of  May,  1887,  be  filed  bis  report.  It 
stated  that  some  of  the  water-works  bonds 
were  sold  at  various  times  from  tbe  spring  of 
1884  to  May,  1883,  those  bonds  being  repre- 
sented in  tbe  litigation  Driucipally  by  the  cross- 
plaintiffs  Parrisb,  Bond  and  Benson.  Tha 
master  arrived  at  the  following  conclusioos: 

(1)  Tbe  City  bad  express  authority  by  its 
charter  to  pass  the  ordinance  of  May  IS,  l8S^, 
and  to  fix  the  rates  ot  water  rents  for  a  period 
not  exceeding  thirty  years;  and  it  became  bind- 
ing on  tbe  City,  and  on  Sbclton,  aud  was  duly 
assigned  by  tbe  latter  to  the  Water  Company.  rmmtn 

(2)  Inviewoftheprovisionsof  theordinance.  [1*^1 
that  the  object  for  which  tbe  franchise  was 
granted  was  expressed  to  he  "  for  supplying 

the  said  City  and  the  inhabitants  thereof  and 
of  the  adjacent  territory  with  water  for  public 
and  private  uses;"  that  "the  works  shall  be  in- 
creased  in  capacity  as  tbe  growth  of  the  City 
and  its  needn  require;"  ttiat  "there  shall  be  not 
less  than  dght  miles  of  mains  for  tbe  distribu- 
tion of  water  In  said  City,  of  a  sufficient  size  to 
furnish  all  the  water  required  for  tbe  wants  of 
said  Citv  and  its  Inhabitants;"  that  "the  water 
supplied  by  said  works  shall  be  good,  clear 
water,  and  the  source  of  Supply  aoall  not  be 
contaminated  by  tbe  Beverage  of  said  City;" 
that  Shelton  or  his  assigns  '  'shall  with  due  dili* 
gence  increase  the  steam  and  furnish  flre  pres> 
sure  BO  long  as  needed  for  the  extinguishment 
of  any  fire,  —it  was  manifest  that  the  purpose 
of  tbe  ordinance  was  to  furnish  a  fire  protection 
to  the  City  and  its  inhabitants,  and  to  furnish 
water  for  other  public  uses,  for  the  Bushing  of 
sewers,  for  tbe  use  of  the  city  hall  and  its  of- 
fices, for  public  Bchools,  churches  and  public 
fountains,  and  also  for  the  use  of  the  inbahl* 
tants,  upon  rates  fixed  in  the  ordinance,  for 
mechanical  and  domestic  purposes. 

(8)  The  contract  of  Shelton  as  to  tbe  quan- 
tity and  quality  of  the  water  was  in  tbe  nature 
of  a  condition  precedent  to  a  performance  on 
the  part  of  the  City,  except  as  to  the  oppor- 
tunity to  Shelton  and  hla  assigns  to  coDstrud 
tbe  works. 

(4)  The  contract  on  the  part  the  City  was 
a  gnnt  of  the  right  to  nulntaln  the  works  tat 
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thirty  years:  the  right  to  use  the  public  prop- 
erty of  the  City  {□  eonstructiug  or  repairing  ihe 
works;  the  right  to  collect  maximuiu  aonual 
ntei  tar  vnter  used  for  private  purposes;  an 
agreement  to  pay  for  the  use  of  bydmats,  of  a 
defined  number,  a  fixed  rate  per  hydraot,  as 
rent  for  thirty  years,  and  the  rijc^bt  to  adopt 
rules  for  the  supply  of  water  and  to  enforce  tbeir 
conditions  when  not  coD'Tanr  to  law, — such 
rights  acquired  by  Shelton  f.Dd  fais  ssslgas  being 
dependent  upou  perfomuiDce  bv  Sheltoa  and 
bia  assigns  uf  his  agreements.  Tliere  waa  ad- 
ded the  mutual  af^rvement  that  after  the  ex- 
piration of  fifteen  years  the  City  might  pur-, 
chase  the  water  works. 
[109]  (.■})  The  c-ontract  contained  in  the  ordinance 
was  an  eatire  one,  and  was  not  executed  by  a 
partial  performaoce  or  by  a  performaoce  as  to 
me  of  toe  several  essential  undertakings  on  the 
part  of  Shelton  and  his  assigns,  and  they  as- 
sumed all  the  risk  of  obtaining  a  water  supply 
sulflcient  in  quantity  and  quality  to  comply 
with  tbeir  contract. 

(6)  Although  the  Water  Company  coostructed 
the  building,  machinery  for  pumping,  stand- 
pipe  and  water  mains  and  their  attacbmenia, 
within  the  time  limited  and  in  compliance  with 
the  terms  of  the  onlinauce,  prior  to  December 
8,  lanS,  it  failed  to  furnish  a  water  supply 
which  complied  with  the  requirements  of  the 
onlinance  either  in  quantity  or  quality,  either 
before  or  after  the  expiration  of  the  limit  pre- 
scribed in  tbecontraf^fortheconstrucUonand 
■uccessf  ul  completloD  of  the  works.  The  de- 
tails of  this  failure,  as  founded  on  the  evidence, 
ate  given  at  length  by  the  master,  his  conclu- 
sion being  that  the  fact  is  established  that  the 
waters  furnished  by  the  Water  Company  were 
never  pure,  clear  waters,  nor  furnished  in  the 
required  quantity,  but  wercalways  more  or  less 
coutamioaled  by  substances  injunous  to  health 
and  comfort,  and  which  would  naturally  be 
derived  from  the  sources  from  which  the  water 
supply  was  shown  to  have  been  obtained. 
Therefore,  waiving  the  legal  effect  which  the 
resolution  of  December  6, 1888,  might  have  bad 
as  an  estoppel  upon  the  City,  the  Water  Com- 
pany, at  no  time,  either  before  or  after  the 
tfteea  months  following  May  17,  1883,  fur- 
Btsbed  water  to  the  City  and  its  Inhabitants  in 
tlie  qunniity  and  of  the  quality  required  by  the 
ordinance,  aod  at  no  time  complied  with  Ae 
ordinance  and  the  contract. 

(7)  The  resolutions  passed  by  the  common 
council  on  the  6th  of  December,  1888,  were  an 
estoppel  against  the  City  to  deny  the  facts  al- 
leged in  tliose  resolutions  and  the  City  was 
bound  to  know  that  the  Water  Company  might 
execute  a  mortgage  upon  its  property  an<l  fran- 
chises to  secure  the  bonds;  and  the  council  in- 
tended by  the  remlutions,  so  far  as  Shelton  and 
the  Water  Company  were  concerned,  to  fore- 
close the  question  as  to  the  amount  of  water 
mainswhidt  the  latter  had  placed  In  the  streets, 

li70J  the  character  of  the  structures  which  they  had 
erected,  the  machinery  which  they  put  in  place, 
and  generally  the  mechanical  execution  of 
the  contract,  and  also  the  question  that  they 
had  complied  with  the  test  provided  in  the  or- 
dinance, ao  far  as  related  to  throwing  flre- 
atreams  of  the  nomber  and  character  required; 
but  the  test  provided  for  in  the  ordinance  was 
merely  a  test  of  mfflciency  for  fire  aerrice,  and 
IM  L.  8. 


was  designed  to  determine  the  time  when  the 
water  rents  for  the  use  of  Ihe  hydrants  should 
commence,  and  could  not  be  a  test  as  to  the 
ouautiiy  of  water  capable  of  being  supplied  by 
toe  works  every  twenty-four  hours,  much  leu 
a  test  of  the  goodness  and  purity  of  the  water. 
Whether  or  not  the  Water  Company  was  able 
to  furnish  Ihe  required  quantity  of  water  every 
twenty-four  hours,  and  whether  or  not  its  qual- 
ity as  to  purity  and  goodness  for  domestic  and 
other  uses  was  in  compliance  with  the  ordi- 
nance, must  rest  upou  facts  as  proved  to  exist. 
Moreover,  the  estoppel,  so  far  as  it  did  exist, 
was  not  a  continuing  one.  The  obligation  of 
the  Water  Company  to  furnish  the  quantity 
and  quality  of  water  required  by  the  contract 
was  a  continuing  obligation,  and  was  not  met 
once  for  all  by  a  compliance  with  the  fire  teat 
of  December  6,  1883.  The  right  of  the  Com- 
pany to  enjoy  the  consideration  of  the  contract 
was  thereafter  to  depend  upon  its  continuing 
to  perform  it  There  was  not,  and  could  not 
be,  a  final  and  absoluteacceptanceof  the  water 
works  by  the  City,  without  re^rd  to  a  future 
ccrapllance  on  the  part  of  the  Water  Company 
with  the  requirements  of  the  contract  The 
case  was  not  one  of  works  constmcted  for  the 
City  and  to  become  -its  property  upon  accept- 
ance; and  the  acceptance  related  merely  to  the 
sufficiency  of  the  structures  for  fire  service  at 
the  time. 

(8)  The  ajgreement  in  regard  to  the  purchase 
from  the  CUy  of  the  water  mains,  and  the  con- 
tract formed  by  the  ordinance  and  its  accept- 
anfce,  must  be  considered  as  one  contract  and 
construed  together,  and  the  agreement  in  re- 
gard to  the  water  mains  did  not  constitute  an 
absolute  sale  of  them,  except  on  the  compliance 
on  the  part  of  Shelton  and  his  asugos  with  Ihe 
conditions  contained  in  the  agreement  Itself  in 
regard  to  the  water  mains.   The  City  was  not 

at  any  time  to  be  deprived  of  the  fire  service  of  [171] 
which  the  mains  were  a  part,  and  ihev  were  not 
to  be  disturbed  until  Shelton  or  the  Water  Com- 
pany were  able  to  connect  their  works  with  those 
mains  and  continue  the  eflQciency  of  the  service 
by  tbc  new  works  when  In  saccessful  operation: 
and  the  successful  erection  of  those  works  and 
the  accomplishment  of  the  things  required  by 
the  ordinance  were  a  condition  to  the  sale  of  the 
mains.  The  agreement  as  to  the  mains  was 
therefore  a  conditional  contract,  and  such  de- 
livery as  was  made  under  it  was  a  conditional 
delivery.  The  City's  mains  were  never  dis- 
turbed in  its  streets,  except  to  the  extent  of 
making  connections  with  the  mains  subsequent- 
ly laioby  the  Water  Companyand  the  attach- 
ment of  some  new  hydrants.  The  valuation  of 
the  mains  and  the  adoption  of  such  valuation 
by  the  council  amounted  to  no  more  than  if 
their  value  had  been  suted  at  a  definite  sum 
to  theagreement  in  regard  tothem.  The  letter 
of  the  mayor,  written,  in  fact,  after  bis  term  of 
ofUce  haa  exi^red,  and  antedated,  stating  that 
the  mains  had  been  delivered  by  the  City  to  the 
Water  Company,  was  of  no  effect;  and,  even 
If  it  had  been  written  by  him  during  his  term 
of  office,  it  was  simply  the  expression  of  a  legal 
opinion,  and  was  not  within  ue  line  of  his  om- 
cial  duty,  without  especial  authority  from  the 
council. 

(9)  After  the  passage  of  the  ordinance  of 
June  1, 1885.  rescinding  the  contract  bftween 
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Uie  City  and  the  Water  Compaoy.  the  City 
forcibly  discoonectcd  its  mains  from  the  sys- 
tem of  malDB  laid  by  the  Water  Company ,  and 
restored  the  tiystem  of  fire  protection  which  it 
bad  enjoyed  before  the  Water  Company  oon- 
Biructed  its  works. 

(10)  The  period  within  which  the  Water 
Company  was  required  to  complete  its  works 
and  put  them  in  successful  operation  expired 
in  August.  1884.  It  failed  to  comply  with  its 
contract,  and  acknowledged  that  Mlure.  It 
then  resorted  to  the  siuklog  of  gang  wells, 
which  it  completed  In  November,  1884;  but 
they  also  failed  as  a  source  of  supply.  The 
City  showed  great  patience  and  forb^xance,  and 
waited  more  than  eight  months  after  August, 

1884,  and  then  pasfied  the  repealing  ordinance 
of  June  1,  1885. 

[ITS]  (11)  The  recaption  of  the  mains,  which  were 
only  conditionally  in  the  possession  of  the  Water 
Comfmny  under  a  conditional  sale,  and  which 
conditions  bad  not  been  complied  with  by  Shel- 
lonand  his  assigns,  was  therefore  rightful;  and 
the  Water  Company  can  have  no  right  to  restitu- 
tion, nor  had  it  any  legal  right  to  a  further  ex- 
tension of  time  for  further  experiments  in  re- 
spect to  a  new  source  of  water  supply. 

(13)  As  to  the  question  Whether  the  plnlntiffs 
in  ibe  croBS-suit  are  enUtled  to  any  relief  which 
could  not  be  cranted  to  tbe  Water  Company, 
the  effect  of  the  decree,  sale  and  deed  in  the 
loreclosure  suit  was  to  vest  In  the  purchasers 
at  the  sale  ^e  equitable  interest  of  tbe  trustee 
and  of  the  bondholders  and  all  the  legal, in- 
terest of  tbe  Water  Company.  Before  tbede- 
cree,  the  bill  of  foreclosure  bad  been  dismissed 
as  against  tbe  City,  and  its  interests  were  in  no 
manner  affected  by  the  foreclosure.  Tbe  fore- 
closure suit,  having  been  initiated  and  brought 
to  a  conclusion  while  the  present  suit  of  the 
City  against  tbe  Water  Company  was  pending, 
was,  as  to  this  suit,  a  proceeding  pendente  lite; 
twt  the  plaintjffs  in  tbe  crosa-suH  stand  as  the 
representatives  of  the  bondholders,  and  tbe 
equities  of  tbe  latter  should  be  considered  in 
fixing  the  terms  of  the  decree.  Tbe  bond- 
holders, as  between  them  and  the  Water  Com- 
mny,  were  bona  flde  purchasera  of  tbe  bonds. 
The  Water  Company  and  its  agents  holding  the 
bonds  for  sale  in  1884  and  1885,  prior  to  May  26, 

1885,  represented  that  tbe  works  of  the  Water 
Company  were  in  successful  operation,  and 
that  It  bad  complied,  when  the  bonds  were  sold, 
with  all  tbe  conditions  of  its  contract  with  Uie 
City;  and,  the  bonds  being  negotiable,  there 
was  no  proof  of  any  notice  to  any  of  their  pur- 
chasers which  would  affect  their  validity.  The 
bonds  and  tbe  mortgage,  however,  were  in  no 
sense  obligations  of  the  City,  nor  was  it  a  party 
to  their  iuue;  and  it  did  not  become  in  any 
manner  responsible  for  any  pari  of  the  debt 
created  by  the  bonds.  Tbe  letters  written  by 
the  city  engineer,  the  city  attorney,  the  chair- 
man 01  the  water  committee,  the  mayor  of  tbe 
City  and  perhaps  other  officers  cannot  operate 
as  an  estoppel  on  the  Oity,  because  they  were 
not  written  in  pursuance  of  direct  authority 

[173]  witbin  tbe  official  duty  of  those 

officm.  They  tend,  however,  to  show  tbe  bona 
fides  of  the  purchases  made  by  the  bondhold- 
ers; and  the  plaintiffs  in  the  croes-suit  canned 
have  imputed  to  them  tbe  actual  bad  &ith 
whi<A  may  be  iaferred  aa  against  Shdton  and 


tbe  Water  Company  In  regard  to  the  construc- 
tion of  the  works,  tbe  water  supply  and  tbe 
management  of  tbe  affairs  of  tbe  Water  Com* 
pauy.  Tbeycaohave,howeTer,nogreaterright 
than  the  Water  Company  would  have  haato 
be  restored  to  the  possession  of  the  City'a 
mains,  and  to  be  permitted  by  the  City  to  fur- 
ther experiment  in  regard  to  securing  a  supply 
of  water  and  oomp'yiug  with  the  contract. 

(18)  The  CitT  never  paid  any  interest  upon 
tbe  bonds.  Tne  first  payment  of  interest  was 
nwle  by  tbe  Water  Company,  and  thefsctof 
such  payment  was  made  known  to  some  of  the 
purchasers  before  they  would  purchase  tbe 
bonds.  The  mortgage  provided  for  the  direct 
payment  of  hydrant  rents  to  the  trustee,  to  be 
appliol  in  payment  of  interest;  but  no  payment 
was  ever  thus  made  by  tbe  City  to  the  trustee 
That  fact  was  known  to  the  trustee,  and,  it  b^ 
ing  the  agent  of  the  bondholders,  such  knowl* 
edge  was  imputable  to  them.  The  Water 
Company  afterwards  defaulted  in  the  payment 
of  interest,  and  tbe  foreclosure  proceeding 
were  bad  upon  tbe  basis  of  a  default  made  in 
the  payment  of  the  interest  due  FeDruary  1, 
1885.  Tlie  bondholders  knew  or  were  charge- 
able with  knowledge  that  there  was  a  default  in 
the  payment  of  interest  early  in  1885  and  a  long 
time  before  June  1,  1885;  and  they  also  had 
knowledge  of  tbe  existence  of  trouble  between 
tbe  City  and  the  Water  Company. 

(14)  Tbere  was  a  clause  in  the  mortgage  pnn 
Tiding  that  if  the  WaterCompany  should  fafl 
to  pe^orm  any  of  its  agreements  contained  in 
the  mortgage  it  should  be  lawful  for  tbe  trustee 
to  take  po6ses8k)n  of  tbe  mortgaged  property 
and  operate  it  as  a  mortgagee  in  possession,  for 
tbe  benefitof  theboDdbolders,  and  during  such 
possession  to  make  all  needful  repairs  and  re- 
placements in  the  mortgaged  property,  and  to 
receive  the  rents  and  profits  therefrom  until 
foreclosure.  This  could  have  been  done  at 
least  as  early  as  February,  1885,  when  there 
was  a  default  in  the  payment  of  interest.  The 
trustee,  and  tbe  bondholders  for  whom  it  was  {114} 
acting,  failed  to  take  such  possession;  and  tbe 
plainliffB  in  tbe  cross-suit  are  not  entitled  to  the 

relief  prayed  in  their  cross  bill,  while  the  City 
is  entitled  to  have  tbe  ordinance  of  May  Is, 
1888,  annulled. 

(15)  Tbe  decree  canceling  the  francbisa 
ought  not  to  be  unconditional,  however,  but 
should  be  conditioned  that  the  City,  or  some 
person  or  corporation  authorized  by  It,  should 
pay  into  court,  for  the  use  of  the  plaintiffs  in 
tbe  croas-suit,  the  reasonable  cash  value  of  tha 
maina  oonstmcted  by  the  WaterCompany,  the 
machinery,  the  stand-pipe,  the  engine-house, 
the  Had  on  which  tbe  same  are  located  and 
perhaps  other  property,  to  be  ascertained 
by  a  master,  aha  also  an  equitable  amount  is 
satisfaction  of  water  rents. 

The  City  excepted  to  this  report,  and  the 
trustee  also  excepted  to  it.  The  case  was  heard 
before  Ju^  Qresham,  and  his  opinion  is 
ported  in  84  Fed.  Kep.  67S.  He  concurred 
generally  with  the  master  in  his  views  of  the 
case,  and  said:  "The  purchasers  of  the  bonds 
knew  that  unless  water  was  furnished  In  qnan- 
tity  and  quality  as  called  f ot  by  the  oootiaet 
nothing  would  be  due  from  tbe  Ci^  for  water 
lenta.  A  different  niUng  would  be  eqaifaleDt 
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to  holding  that  by  adoptloK  the  resolution  of 
December  6,  1888,  the  City  guaranteed  the 
payment  ot  interest  vbich  would  thereafter 
accrue  on  the  bonds.  The  City  did  nothing  of 
the  kind,  nor  is  it  believed  that  the  purcha!:ers 
of  tbe  bonds  invested  thetr  money  believing 
that  this  resoltitioo  amounted  to  such  guaran- 
ty. By  the  trust  deed  or  mortgage  the  Parm- 
rrs'  Loan  and  Trust  Company  and  tbe  bond- 
holders  succeeded  to  the  rigbts  of  tbe  Water 
Company^  If  this  were  asuTt  between  the  City 
and  the  Water  Works  Company  X  afaould  grant 
the  relief  prayed  for  without  allowing  any- 
thing for  water  furnished,  for  none  was  fur- 
nished in  compliance  with  tbe  contract.  But 
the  controversy  now  Is  between  the  City  and 
persons  representing  the  boudholdera,  and  I 
tbink  it  equitable  that  tbe  City  sbould  pay 
them  a  reasonable  compensation  for  tbe  water 
which  was  furnished  up  to  tbe  time  it  resumed 
possession  of  tbe  old  mains.  I  do  not  think  the 
bondholders'  committee  is  entitled  to  the  old 
mains.  They  were  not  sold  to  SbeltOD  uncon- 
[175}  ditionally  and  absolutely.  They  were  sold  to 
him  to  be  used  in  a  particular  way  and  for  a 
particular  purpose,  and  to  be  paid  for  by  water 
fumisbed  under  the  terms  of  the  contract. 
Sbelton  and  bia  successor,  the  Water  Company, 
having  failed  to  comply  with  tbe  contract,  al- 
though afforded  ample  time  to  do  so,  tbe  City 
was  aulborizcd  to  resume  possession  of  its  old 
mains  and  protect  its  inliabitauU  as  best  it 
could  against  fire." 

Oo  tbe  2d  of  May,  1888,  tbe  court  entered  a 
decree  adjudging  that  the  contracts  granting 
tbe  franchise  to  Sbelton  and  his  assigns  and 
providins  for  the  sale  of  the  water  mains,  and 
tbe  ordinance  of  May  13,  1883,  and  all  rights, 
franchises  and  privileges  granted  thereunder, 
were  annulled  and  canceled,  and  the  property 
in  the  water  mains  was  revested  and  confirmea 
In  tbe  City;  dismissine  the  supplemental  and 
cross-bill  of  Parrish,  Bond  and  Benson;  order- 
ing tbe  City  to  pay  to  them  a  reasonable  sum 
for  water  used  from  December  1, 1S83,  to  June 
1,  1885,  and  referring  it  to  a  master  to  ascertain 
such  sum;  and  dividing  the  costs  of  tbe  suit 
equally  between  tbe  City  and  the  plaintiffs  in 
tbe  cross-suit.  The  Farmers'  Lran  and  Trust 
Company  and  tbe  plaintiffs  in  tbe  cross-suit 
prB\'ed  an  appeal  to  this  court  from  that  decree. 

The  master,  on  the  I3th  of  June.  18S8,  re- 
ported the  sum  to  be  paid,  as  the  value  of  the 
use  of  the  water,  at  $3,000.  The  plaintiffs  in 
tbe  cross-suit  excepted  to  this  report,  and  ou 
tbe  13th  of  June,  1886.  tbe  court  overruled  their 
exceptions,  confirmed  tbe  report,  and  directed 
the  City  to  pay  into  court  for  the  use  of  tbe 
plaintiffs  in  the  cross-suit  the  sum  of  93,000. 
From  that  decree,  and  from  the  priordecreeof 
May  2,  1888,  the  plaintiffs  In  the  cross-suit  and 
tbe  Farmers'  Loan  and  Trust  Company  prayed 
an  appeal  to  this  court 

The  appellants  urge  that  the  circuit  court 
erred  (li  in  not  dismissing  tbe  bUl  for  want  of 
equity,  because  the  conditions  of  tbe  contract 
were  conditions  subsequent;  (2)  in  not  holding 
that  the  City  was  estopped  by  the  resohition  of 
December  6,  1888;  (8)  In  not  diamisBing  the 
bfll  on  the  merits,  on  the  ground  that  the  Water 
Company  was  not  in  default:  (4)  in  boldlng 
that  tbe  City  bad  a  right  to  reposKsa  Itself  M 
the  old  midns  which  ft  had  sold  to  Shelton  and 
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tbrouzh  hfm  to  the  WaterCompanv;  (5)  In  not  [1T6] 
granting  the  prayerof  tbe  cross-hill;  lud  (6)  In 
not  sustaining  tbe  exceptions  of  the  appelUiDts. 
to  the  first  report  of  the  master,  and  particu- 
larly those  to  his  findings  respecting  the  nature 
and  scope  of  the  contract. 

It  is  quite  clear,  on  tbe  proofs,  that  the  water 
fumisbed  by  the  Water  Company  for  the  peri- 
od of  about  nine  muntbs  during  which  lis 
works  were  operated  was  unfit  ror  domestic 
purposes;  that  tbe  coorse  of  the  City  was  en* 
tirely  forbearing  and  generous  towards  the 
Water  Company;  and  that  after  the  gang  wells 
were  completed  in  November,  1884.  the  supply 
of  water  was  inadequate  for  the  protection  of 
the  City  from  dre,  and  its  quality  was  but  little 
belter  than  it  was  before  tbe  construction  of 
the  gang  wells.  After  tbey  were  constructed 
tlie  water  disiribuied  to  the  customers  of  tbe 
Company  was  surface  water  mixed  with  water 
from  the  gang  wells.  TbeCompany  was  at  no 
time  able  to  fuiuisb  even  bad  water  In  the 
quantity  required  by  the  contract,  or  needed 
by  the  City  for  fire  protection  or  for  flushing 
the  sewers.  During  the  eighteen  months  which 
elapsed  after  tbe  completion  of  Uie  works,  the 
Company  had  ample  time  to  comply  with  the 
contract,  and  the  City  was  under  no  obligation 
to  give  it  further  time  to  experiment.  The 
taking  possession  by  tbe  City  of  tbe  old  water 
mains,  after  the  passage  of  the  resolution  of 
June  1, 1886,  was  necessary  for  the  protedioD 
of  the  City  from  fire.  It  could  not  continue, 
after  annulling  the  contract,  to  leoelTe  from 
the  Water  Company  water  for  fire  purposesi 
The  contract  for  the  sale  of  the  old  mains  was 
a  part  of  the  contract  with  the  City  In  relation 
to  the  water  works.  The  two  agreements  con- 
stituted one  contract.  Tbe  contract  for  the 
sale  was  merely  a  contract  to  sell,  and  not  an 
executed  contract  of  sale.  Thedelivery  of  the 
old  water  mains  was  conditional,  and  made  for 
a  special  purpose;  and,  the  conditions  not  hav- 
ing been  performed,  no  title  to  them  passed 
eitner  to  the  Water  Company  or  to  the  trustee 
under  tbe  mortgage,  and  the  recaption  of  them 
by  the  City  was  lawful.  By  tbe  contract  for 
their  purchase,  both  what  mains  were  to  be 
purchased  and  tbe  price  to  be  paid  for  tbf>m  re- 
mained to  be  determined,  and  so  the  agreement 
was  executory.  It  was  also  by  Its  terms  con- 
ditional ;  and  tbe  delivery,  too,  was  conditional,  f^TT] 
for  a  specific  purpose,  and  without  any  inlen* 
tion  that  tbe  City  should,  by  tbe  makingof  tbe 
agreement,  part  with  Its  title  to  tbe  maiDs. 

In  regard  to  the  rights  of  tbe  bondhokleis, 
althcugh  the  purchasers  of  tbe  bonds  may  have 
been  influenced  to  purchase  them  l^tbe  terms 
of  the  resolutions  of  December  6,  188S,  and  by 
the  letters  from  the  officers  and  citizens  of  the 
City  introduced  in  evidence,  the  City  was  not 
thereby  estopped  from  refusing  to  pay  the  ren- 
ts! for  the  hydrants,  which  by  the  terms  of  the 
mortgage  was  to  be  applied  In  payment  of  the 
interest  on  the  bonds,  or  from  having  the  con- 
tract canceled.  Although  tbe  bondholders  ex- 
ercised good  faltb  in  purchasing  tbe  bonds, 
they  bought  them  knowing  that  the  City  was 
not  a  party  to  them,  and  uiat  the  payment  of 
water  rents  by  the  Ci^  tot  the  hydrants  de- 
pended upon  a  continued  compliance  by  the 
Water  Company  with  the  terms  of  the  contract. 
The  lettezi  of  the  private  dtkeos  eonld  not  at 
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feet  the  City:  and  the  letten  from  the  officers 
of  liie  City  could  oot  aflect  its  rights,  because 
Ihey  were  not  writ'cn  by  its  authoriiy  or  with- 
io  the  scope  of  their  powers  as  its  officers. 

The  scope  of  ibe  resolution  of  December  6. 
1883,  acceptinc  the  vorks,  extended  only  to 
the  fact  that  the  proTMona  of  Ibe  ordinance 
respecting  tbeir  constructfoi:  bad  been  com- 
plied wUb  and  tbe  test  required  by  the  ordi- 
nance had  been  satisfactorily  made.  It  cov- 
ered only  the  physical  existence  and  condition 
of  (be  artificial  structures,  Tbe  contract  ex- 
tended, bowever,  to  tbe  amount  of  water 
wliicb  tbe  norks  sbould  be  able  actually  and 
permanently  to  supply,  and  tbe  cbaracter  of 
the  water  to  be  supplied,  all  of  wblch  was  un- 
certain, and  the  risk  of  which  was  assumed  by 
Sbelton  and  his  as&igns,  tbeir  obligation  being 
a  continuing  obiigatioa,  and  tbeir  right  to  !be 
continued  enjoyment  of  the  consideration  for 
It  being  depencient  upon  tbeir  continuinfr  to 
perform  it.  There  waa  in  the  resolution  of  De- 
cember 6,  1688,  no  guaranty  that  tbe  Water 
Company  could  or  would  in  tbe  future  comply 
with  its  contract  The  liability  of  tbe  City  to 
pay  iu  future  tbe  hydrantrents  depended  upon 
the  future  compliance  of  the  Water  Company 
with  ita  contract;  and  in  case  of  its  failure  the 
City  would  have  tbe  right  to  ask  for  tbe  rescis- 
sion of  tbe  contract.  Tbia  tbe  bondholders 
knew  wben  they  purchased  the  bonds.  The 
City  entered  into  no  contract  with  them,  and 
tbe  passage  of  tbe  resolution  of  December  6, 
1883,  could  not  deprive  tbe  City  of  the  relief  to 
which  it  would  otherwise  be  entitled,  on  the 
failure  of  tbe  Water  Company  to  comply  with 
Its  contract  The  proviaions  of  tbe  ordinance 
requiring  tbe  Water  Company  to  furnish  tbe 
amount  of  water  called  for  by  it,  and  that  the 
water  supplied  by  the  works  should  be  good, 
clear  water,  and  the  source  of  supply  not  be 
contaminated  by  the  sewerage  of  tbe  City,  were 
known  to  the  bondholders  when  tbey  purchased 
tbe  bonds,  and  they  also  knew  tbat  Ibe  pay- 
ment of  the  hydrant  rents  which  would  go  to 
pay  tbe  interest  on  the  bonds  must  depend  upon 
the  furnishing  of  water  by  the  Water  Company 
according  to  tbe  contract 

Nor  could  the  test  required  by  the  ordinance 
and  satisfactorily  made  oy  tbe  Water  Company 
be  a  test  of  anything  but  tbe  pressure  power  of 
tbe  worka.  It  could  not  be  a  teat  of  the  quan- 
tity of  water  wliicb  would  thereafter  be  sup- 

filfed  by  tbe  works,  nor  of  its  continuing  qual- 
ty  for  domestic  purposes.  Tbe  resolution  of 
acceptance  cannot  be  considered  as  a  guaranty 
to  the  bondholders  that  the  Water  Company 
would  thereafter  perform  its  contract  for  fur- 
nisliiog  water  In  the  quantity  and  of  tbe  quality 
called  for  by  tbe  ordinance.  Tbe  bondholders 
were  bound  to  take  notice  of  the  contents  of 
the  ordinance  before  purchasing  their  bonds, 
and  purchased  and  held  them  subject  to  the  con- 
timung  compliance  of  tbe  Water  Company 
with  the  terms  of  the  ordinance.  They  bought 
tbe  bonds  as  obligations  of  the  Water  Company, 
and  not  as  evidences  of  Indebtedness  of  the 
City;  and  they  bad  information  from  the  ordi- 
nance that  the  City  would  not  be  liable  for  hy- 
drant renta  if  the  Water  Company  failed  to 
furnish  water  as  agreed,  and  that  if  the  Water 
Company  neglected  to  comply  with  its  contract 
the  City  would  hare  tbe  right  to  ioToke  the  aid 
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of  a  court  of  equity  to  enforce  a  cancellation  of 

tbe  contract 

As  to  the  old  water  mains,  the  trustee  and 
tbe  bondholders  took  the  lien  of  the  mortgage 
subject  to  the  conditions  of  the  agreement  for 
tbe  sale  of  them  by  the  City  to  Sbelton.  Im- 
mediately after  the  passage  of  tbe  rescindine 
resolution  of  June  1,  1885,  the  City  proceeded 
to  resume  possession  of  the  old  mains,  and  iti 
bill  against  the  Water  Company  was  filed  im- 
mediately thereafter,  and  on  tbe  30th  of  June. 
1885.  The  Water  Company  never  credited  the 
City  with  any  money  due  on  account  of  rent 
for  tbe  hydrants,  applyingit  as  payment  on  so* 
count  of  the  old  water  mains;  nor  did  the  City 
ever  apply  any  money  due  by  it  to  the  Water 
Company  for  hydrant  rents  towards  paying  It- 
self for  the  old  mains. 

The  principal  contention  on  the  part  of  the 
appellants  is  that,  on  tbe  acceptance  of  the  or 
dinance  by  Sbelton,  a  ri.^ht  in  tbe  franchise 
vested  in  h'lm,  which  could  not  be  defeated  even 
though  be  afterwards  failed  to  comply  with  Ita 
terms;  that  the  failure  of  the  Water  Company 
to  furnish  water  in  the  quiintity  and  of  the 
quality  called  for  by  the  ordinance  was  only  a 
breach  of  a  condition  subsequent;  and  that  a 
court  of  equity  will  not  lend  its  aid  to  devest  an 
estate  for  such  a  breach.  But  It  seems  to  us 
that  in  respect  to  a  contract  of  tbe  character  of 
the  present  one,  the  ability  of  the  Water  Com- 
pany to  continue  to  furnish  water  according  to 
tbe  terms  of  tbe  ordinance  was  a  condition  pre- 
cedent to  tbe  continuing  r![^ht  of  Sbelton  and 
bis  assigns  to  use  the  streets  of  tbe  City  and  to 
furnish  water  for  a  period  of  thirty  years;  and 
that  when,  after  a  reasonable  time,  Snelton  and 
his  assigns  bad  failed  to  comply  with  the  con- 
dition as  to  the  quantity  and  quality  of  the 
water,  the  City  had  a  right  to  treat  the  contract 
as  terminated,  and  to  invoke  tbe  aid  of  a  court 
of  equity  to  enforce  its  rescission.  A  suit  for 
a  specific  perfoimnnceof  tbe  contract,  ora  suit 
to  recover  damages  for  lie  nonperformance, 
would  be  a  wholly  Inadequate  remedy  In  a  case 
like  tbe  present.  The  danger  to  thehealth  and 
lives  of  the  inhabitants  of  tbe  City,  from  im- 
pure water,  and  the  continued  exposure  of  the 
property  in  the  City  to  destruction  by  fire,  from 
an  inadequate  supply  of  water,  were  public 
questions  peculiarly  under  the  care  of  the  mu- 
□icipali^:  and  It  was  entitled  and  bound  toact 
with  the  highest  regard  for  tbe  public  Interests, 
and  at  the  same  titae,  as  It  did,  with  due  con- 
sideration for  tbe  lights  oF  tbe  other  parties  to 
the  contract. 

We  see  no  error  tn  the  decree  <tf  the  Circuit 
Court,  and  it  it  a^rmed. 


JBROHE  F.  MANNING,  J^,  i»  JBrr.,  [igs] 

ASA  FRENCH. 
(See  S.  C.  Reporter^  ed.  ISS-lOU 
JuritdiOan.  to  raieu  ^ate  judgmmt—fOm^ 


Norm.— .A*toiiir<adfetlon«ntfie  I7ii<(«(l  States  At- 
Xtrtme  Court,  tchere/aaeral  queitton  arm*,  or  wluro 
are  drawn  in  (jpiatUm  •tatutes,  treaty  or  Con*i- 
tut(on.  see  noUa  to  Martin  v.  Hunter,  Bk.  i,  p.  AT, 
Matthews  v.  Zaoe,  Bk.  2,  p.  664,  and  WUliams  v,  Nor- 
rit,Bk.S,p.  sn. 
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writ  <if  trr&r. 

1.  This  oouTt  baa  oojurlsdfctlon  to  review  tbeflnal 
Judgment  of  tbe  atate  court  Id  this  case,  being 
ID  action  for  damages  for  being  prevented  from 
■ctlog  u  attorney  and  oounselor  In  tbe'Coort  of 
CommMonert  of  Alabama  Oalma,  on  tbe  ground 
of  the  denial  bf  tbe  atata  oonrta  'of  anj  title, 
r^r,  prMlege  or  immonlty  claimed  under  tbe 
Constitution,  or  treaty,  or  statute  of,  or  commla* 
Blon  or  BUtborl^  under,  tbe  United  States,  as  tbe 
r*!*"!'*  In  error  set  up  and  olaimedi  none  suob. 

&  Ihe  deoisioo  tbat  tbe  defendant  was  not  Uable 
In  damagea,  because  la  oooouttIdv  In  the  order 
complained  of  be  aoted  Id  bis  Judicial  capacltr. 
lo  Itself  Involved  do  federal  question. 

&  Nor  oan  tbe  plaintiff  object  that  a  tederalquea* 
tlon  arose  on  tbe  ground  that  the  defendant 
claimed  to  exercise  an  authority  under  Acts  of 
Congress,  or  undor  a  commission  held  under  the 
trmted  states,  since  this  was  not  plalntHTs  oon- 
tentkm,  but  the  defendant^  and  the  state  oourta 
decided,  not  aa^nit  but  In  favor  of  the  aothorlty 
BO  claimed. 

^  The  petition  for  a  writ  of  error  forms  no  part 
Of  the  record  upon  wblch  action  here  Is  taken. 
[No.  1188.] 

Submitted  Jan.  IS,  1890.  l>eeidedJanJt7,JS90. 

IN  ERROR  to  the  Superior  Court  of  the  State 
of  Ma.s8acbusett8  to  review  a  ^udgToenl  of 
that  court  in  favor  of  defendant  in  an  action 
to  recover  damages  for  beinx  prevented  from 
acttng  as  an  attorney  and  coumelor  in  the  Court 
of  Commissiooen  of  Alabama  ClaimjB  of  the 
United  Slates. 
On  motions  to  dismiss  and  afflnn.  Dimimd. 
Opinion  below,  149  Mass.  S91. 

Statement  by  Mr.  Chief  JvaUee  Fnller: 
Jerome  F.  ManninR  brought  an  actioo  of 
tort  in  the  Superior  Court  of  Massacbiisetts 
against  James  Harlu  of  Iowa,  Andrew  8. 
Draper  of  New  TotIe  and  Am  French  of 
Massachusetts,  tp  recover  damages  for  being 
prevtoted  from  acting  aa  an  attorney  and  coun- 
Eellor  in  or  before  the  Court  of  CommissfoDcrs 
of  Alabama  Claims  of  tbe  United  States,  or  in 
relation  to  any  matter  of  business  pending 
therein,  by  the  defendaots,  who  "fahely  pre- 
tended to  be  judges  of  said  Court  of  Commis- 
sioners of  Alabama  Claims,  and  actuaHy  acted 
as  judges  thereof,  though  in  trutli  and  fact 
[18T]  oeitherof  tbem  was  a  judge  thereof."  Service 
was  had  upon  the  defendaqt  French,  but  upon 
neither  of  tbe  other  defendants,  and  be,  for 
answer,  denied  each  and  every  aUegalion  in 
the  declaration.  The  followiDv  statement  ap- 
peals in  tbe  record.  In  tbe  "plaintiff*!  excep- 
tions," which  were  allowed  1^  the  presiding 
judge: 

"At  the  trial,  which  was  without  a  jarr.  it 
appeared  tbat  tbe  plaintiff  In  1885  was  and  for 
many  years  had  been  an  attorney  and  counsel- 
lor at  law  duly  admitted  to  practice  fo  the  Su- 
preme Court  of  tbe  United  States,  in  the  Court 
of  Claims  of  the  United  States  and  in  all  the 
courts  of  thia  Commonwealtb;  that  he  acted 
at  an  attorney  and  Counsellor  before  the  Court 
of  Commissioners  of  Alabnma  Claims,  com- 
mencing in  January,  187.^  and  ending  July 
20.  1885;  that  he  presented  and  prosecuted  be- 
fore said  Court  of  Commissioners  about  seven 
188  U.S. 
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hundred  and  fifty  petitions  of  the  class  known 
as  'Alabama  Claims,*  repreeenting  about  four- 
teen hundred  claimants  and  beneficiaries,  and 
thereby  became  entitled  to  receive  from  said 
claimants  and  beneficiaries  divers  sums  of 
money,  amounting  in  all  to  many  thousands 
of  dollars;  that  the  Court  of  Commissioners 
of  Alabama  Claims  was  established  by  Act  of 
Congress  approved  June  28, 1874,  chapter  450; 
re-establiwed  by  another  Act  approved  June 
5, 188S,  chapter  105,  and  continued  by  another 
Act  approved  June  8, 1884,  chapter  62;  that 
in  1874  said  Court  of  Commissioners  adopted, 
among  other  rules,  the  f(filowiog:  'Rule  V. 
Any  person  of  good  moral  cbarocler  admitted 
to  practice  as  attorney  or  counael  in  the  Supreme 
Court  of  any  State  or  Territory  or  tiie  District 
of  Columbia,  or  in  any  of  the  federal  courts, 
on  filing  with  the  clerk  a  written  statement  of 
the  dale  and  place  of  such  admission,  with  bis 
name  and  post-offlce  address  in  full,  may,  on 
motion,  be  admitted  to  practice  in  this  court;* 
tbat  on  January  36,  1870,  the  plaintiff  was,  on 
motion  of  Robert  M.  Corwlne,  Esquire,  ad- 
mitted to  practice  in  safd  Court  of  Commia- 
sioners;  and  that  on  October  5, 1883,  said  Court 
of  Commlsftiooers  adopted  certain  additional 
rules,  among  which  was  the  foUowio}^:  'Rule 
XIV.  All  attorneys  admitted  to  practice  in 
the  Court  of  Commissioners  of  Alabama  Claims 
aa  created  undor  tbe  Law  (rf  Gongrew  approved 
June  28, 1874.  will  be  recognized  as  attorneys  r 
in  this  court,  re-established  under  Law  of  Con* 
gress  aroroved  June  5.  1882;'  but  the  plaintiff 
claimed  tbat  said  Rules  five  and  fourteen  were 
unauthorized  and  of  no  effect,  and  that  tbe 
said  Court  of  Comraisaoners  had  no  power  to 
create  a  bar  or  to  admit  attomeya  thereto  or  to 
expel  them  therefrom." 

The  record  of  the  proceedings  in  In  Re  Man' 
n^n^  In  the  said  Court  of  Commissioners,  duly 
attested,  was  put  In  evidence,  whlcA  proceed- 
iiigs  culminated  In  an  order,  made  July  25, 
1^,  that  "the  said  Jerome  F.  Manning  be, 
and  he  hereby  is,  prohibited  from  appearing 
and  acting  in  this  court  in  relation  to  any  mat- 
ter or  business  therein  pendinir,  and  from  ex* 
ercising  in  any  wav  the  functions  of  an  attor- 
ney and  counsellor  of  this  court,— this  decreo 
to  stand  until  further  order  of  the  court.'' 
That  record  also  conl^ned  a  motion  to  rescind 
the  foregoing  order,  and  the  action  of  the 
court  denying  the  same. 

Tbe  exceptions  thus  continue: 

"It  also  appeared  that  on  the  twenty-ninth 
of  July,  1885,  said  Court  of  Commissioners 
mnde  tbe  following  order:  'Ordered,  that  the 
clerk  of  the  court  is  hereby  authorized  to  sub- 
stitute the  name  of  any  attorney  of  this  court 
in  place  of  said  Jerome  F.  Manning  in  any 
case  upon  the  receipt  of  tbe  request  in  writing 
from  the  claimant  therein  or  from  his  legd 
representatives  to  that  effect.' 

"It  also  appeared  tbat  tbe  defendant  French 
was  commlsRioncd  and  qualified  as  a  judge  of 
raid  Court  of  Commissioners  on  or  aboutMuly 
S,  1882,  and  not  otherwise,  and  that  tbe  d^ 
fendant  Harlan  was  commissioned  and  quali- 
fied about  the  same  time,  and  not  otherwise, 
and  that  the  defendant  Draper  was  comrais- 
sioned  and  qualified  in  tbe  year  188S,  and  not 
otherwise,  and  that  each  of  said  judges  con- 
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curred  in  said  orders  of  July  24,  July  26,  July 
29  aod  October  16.  1885,  touchinx  tbe  plaiD- 
tiff. 

"It  also  appeared  that  in  addressing  the  court 
OD  July  25,  as  mentioned  in  the  foresoing  rec- 
ord, Robert  Cbristv,  Esq.,  as  counsel  for  the 
plaintiff,  read  to  aaid  Court  of  GommlssioDers 
■ectioD  726  of  the  Revised  Statutes  of  the 
United  States  and  the  decisions  of  tbe  Supreme 
Court  of  the  United  States  in  tbe  cases  of  Ex 
parte  HodiiiBon,  In  86  U.  8.  19  Wall.  606  [28: 
205],  and  Ex  parte  Bradley,  In  74  U.  8.  7  Wall. 
804  [19:  214],  aod  argued  that  said  commls- 
siooera  had  no  power  to  prohibit  the  pUlntiff 
from  practicfoe  before  them. 

"The  defendant  French  admitted  that  he 
concurred  with  the  other  membera  of  said 
Court  of  Commissioners  in  issuing  and  enforc- 
ing said  orders  of  July  24  and  29,  and  that  the 
plaintiff  was  thereby  dfimaged,  and  claimed 
that  the  said  Court  of  CommissiODCXS  had  bu- 
thoriiy  to  Issue  and  enforce  the  same,  and  that 
any  loss  sustained  by  the  plaintiff  thereby  was 
damnum  absque  imuria. 

"The  plaintiff  fotroduoed  evidence  tending 
to  show  that  each  of  the  allegations  In  bis  de- 
claration was  true,  and  asked  tbe  court  to  make 
the  followine  mliDgs: 

"First.  Tlat  the  Court  of  CommlsBlooerB 
of  Alabama  Claims  had  no  authority  to  make 
tbe  order  made  by  them  touching  the  plaintiff 
on  July  29,  1885,  and  that  the  same  was  un- 
lawful, c 

"Second.  That  the  defendant  French  hav- 
ing admitted  that  he  concurred  with  tbe  other 
deieodants  in  issuing  and  enforcing  said  order 
ot  July  29,  1885,  and  that  the  pTaintifE  was 
thereby  injured,  the  plaintiff  is  entitled  to  re- 
cover from  said  French  compensation  for  all 
losses  sustained  by  him  as  tbe  direct  result  of 
■aid  order  of  July  29, 1885,and  of  theenforce- 
Bent  thereof  from  thence  to  December  81, 1885. 

"Third.  That  more  than  two  years  having 
elapsed  after  tbe  reorganization  of  the  Court 
of  Commissionera  of  Alabama  Claims,  under 
the  Act  of  June  5.  1882,  and  after  the  appoint- 
ment of  the  defendant  French  and  the  other 
defendants,  but  prior  to  July  24, 1885,  the  said 
French  and  the  other  defendants  had,  on  said 
laat-meotioned  day  and  thereafter,  no  lawful 
authwity  to  act  as  ludges  of  said  Court  of 
Commlssionerg  of  Ambama  Claims. 

"But  the  court  declined  so  to  rule,  found  the 
facts  to  be  as  stated  in  said  printed  record, 
ruled  that  the  action  could  not  be  maintained, 
and  foiind  for  the  defendants. 

"The  plaintiff,  being  aggrieved  by  the  fore- 
ffolog  rulings  and  refuu^  to  rule,  excepts 
Uiereto,  and  prays  that  bis  exceptions  may  be 
allowed." 

The  exceptions  having  been  entered  in  tbe 
Supreme  Judicial  Court  of  Massachusetts,  tbe 
cause  was  there  argued  aod  tbe  exceptions 
OTOTuled  on  tbe  81st  day  of  June,  1889. 
049  Mass.  801.)  As  to  the  coolention  of  the 
plaintiff  that  the  Judges  who  in  fact  composed 
the  court  on  July  26,  1886,  were  not  lawfully 
in  office,  and  puticularly  that  the  defendant 
French  was  not  then  lawfully  in  office,  the 
court  laid:  "It  appears  that  French  was  com- 
missfimed  and  qualified  as  judge  'on  or  about 
July  6, 1883.'  Tbe  argument  is  that,  ai  by 
«84 


the  Act  of  June  6, 188S,  the  exfsteoce  of  tbe 
court  was  limited  to  two  years,  tbe  commission 
of  Judge  French  had  expired  Itefore  July  25, 
1885,  when  the  court  passed  the  order  of  which 
the  plaintiff  complains.  It  is  contended  that, 
when  tbe  existence  of  the  court  was  continued 
beyond  two  years  by  the  Statute  Of  June  8, 
1884,  it  was  necessary  that  the  judges  be  reap- 
pointed in  order  lawfully  to  hold  their  office 
during  the  continued  existence  of  the  court." 
The  court  held  that  it  was  unnecessary  to  con* 
sider  whether  the  plaintifTs  right  in  the  matter 
of  his  complaint  would  be  greater  aninst  a 
judge  dtfaeto  than  asainst  a  judge  d$  jure; 
that  It  did  not  appear  that  the  Judges  were  orig- 
inally commissioned  forany  defloite  time;  that 
they  would  continue  to  hold  their  office  while 
the  court  continued  to  exist,  unless  they  were 
lawfully  removed;  that  it  was  within  tbe  power 
of  Congress,  by  statute,  to  extend  the  existence 
of  the  &niTt  before  tbe  original  term  of  its  ex- 
istence expired;  and  that  tbe  judges,  by  virtue 
of  their  original  appointment,  continued  to  be 
judges  while  tbe  court  continued  to  exist.  It 
was  also  held  that  the  Court  of  Commissioners 
of  Alabama  Claims  had  the  powers  which  the 
statutes  conferred  upon  it,  and  that  under  the 
Acts  of  Congress  it  had  the  powerto  prescribe 
by  rule  tbe  qualification  of  attorneys  to  be 
admitted  to  practice  before  it,  and  therefore 
the  power  to  determine  whether  the  persons 
who  asked  to  be  admitted  had  the  requisite 
qualifications,  and  whether  the  persons  who 
bad  been  admitted  retained  the  requisite  quali- 
fications; aod  that  "in  tbe  exercise  of  this 
power,  after  notice  to  the  pitdotiff  and  a  hear- 
ing, that  court  prohibited  the  plaintiff  from 
further  exercising  before  it  the  functions  of  an 
attorney  of  the  court.  Congress  had  tbe  right 
to  confer  this  power  exclusively  upon  tnal 
court,  to  be  exercised  as  a  judicial  power,  and 
the  judges  of  the  court  are  not  liable  to  in- 
dividuals for  judicial  acts  done  within  their 
jurisdiction.  Bandalt  v.  Brigham,  74  U.  S.  7 
Wall.  638  [19:  3851;  Band^f,  PtUNongr,  11 
Allen,  478.''" 

On  tbe  first  day  of  July,  1889,  judgment  for 
costs  was  entered  for  tbe  defendant.  The 
plaintiff,  Manning,  thereupon  sued  out  a  writ 
of  error  from  this  court,  and  a  motion  to  dis- 
miss or  affirm  was  made  by  defendapt  in  error. 

Mr.  CliM.  Thao.  Rnwall,  Jr.,  for  de- 
fendant in  error,  in  support  of  motion: 

No  federal  question  appears  from  the  record 
to  have  been  raised  and  decided  adversely  to 
the  validity  of  any  statute  or  authority  of  tlie 
United  States. 

apiee  V.  lUinoie,  138  U.  8. 181, 181  (81:  80, 
91);  Brooke  v.  Mitttmri,  124  U.  S.  804  (81: 
454);  Ocean  Int.  Oo.  v.  PMeyt,  88  U.  8.  18 
Pet.  157  (10:  106.);  Ormodl  v.  Randell,  85  U. 
8.  10  Pet.  S68  (0:  458);  Wmiami  v.  Nornt,  35 
U.  S.  12  Wheat.  117(6:  S71);  JfiUerv.  NiehoUe, 
17  U.  8.  4  Wheat  811  (4:  678);  Lange  v. 
Benedict,  09  U.  S.  68  (25:  460);  Montgomery 
V.  Bemandez,  25  U.  8.  12  Wheat.  120,  m 
(6:  675,  6761;  Byan  v.  TKtmaa,  71  U-  8.  4  Wall.' 
603  (18:  460);  Rector  v.  ABhley,  78  U.  S.  « 
Wall.  142  (18;  783). 

Upon  a  writ  of  error  to  a  state  court,  tfala 
court  can  examine  the  recorded  opinion  to  as- 
certain the  ground  of  the  judgment. 

13t  U.S. 
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Ji'rdfferr.ShsibgR.  Co.  126 U. 6.89(81:675). 

The  Court  of  ConuniflBiooera  of  Alabama 
Claims,  as  a  court,  bad  power  to  regulate  the 
•dmiarion  and  removal  cC  attorneys  practicing 
before  It. 

Sanilaa  v.  Brigham,  74  U.  8.  7  Wall. 
523,  Mi)  (10:  285,  391):  Siparte  Cfariand, 
71  U.  S.  4  Wall,  m  (18:  86$;  Ex  parte  Se- 
«>mb€,  6U  U.  S.  19  How.  9  (15:  565):  Re  Wall, 
18  Fed.  Rep.  ti20,  noU;  Ex  parte  WaU,  107  U. 
S.  265  (27:  562);  Bradley  v.  Fiaher.  80  U.  8. 
13  Wall.  835  (20:  644);  Ex  parte  Burr,  22  U. 
8.  9  Wheat.  529  (6:  152);  Stparte  Terrg,  138 
U.  S.  289,  309  (82:  405;  406);  Savin,  Flstitioner, 
181  U.  S.  267  (38:  150). 

Even  if  tbe  action  of  the  court  was  unjusti- 
fled  or  Illegal,  no  action  of  law  lies  against  tbe 
judees. 

ilx  part*  Bolnn$on,  88  U.  8.  19  WalL  505 
(22:  205);  RandaU  T.  BrigKam,  74  V.  6.  7 
Wall.  536  (19:  291);  Pratt  v.  Gardner,  2  Cush. 
63;  Chiekeringy.  Botfinaem,  8  Cu9b.  543:  Ray- 
mond T.  BoOea,  11  Cusb.  315;  WOla  v.  Stevmt, 
8  Gray,  IIS:  KeUey  v.  jOmMT,  11  Allen.  31. 

Mr.  Charles  Cowlsy,  for  plaintiff  In 
error,  in  opposition: 

This  court  baa  jurisdiction  when  the  reond 
•bows  that  a  fedoal  question  was  raised  and 
decided  adversely  to  the  plaintiff  in  error. 

Richards  v.  Maekall,  113  U.  S.  589  (28:  1132); 
mitney  y.  Cook,  99  U.  S.  807  (26:  446);  Kan 
m»  Endowment  db  B.  Amo.  v.  Kansat,  120  U. 
8.  103  {bO:  693);  Chvreh  v.  Keteey.  121  U.  6. 
S82  (80:  960):  Clark  v.  Pentt^vania,  188  tJ. 
8. 895  (82:  487);  Bridge  Props,  r.  Bobcken  Land 
<ft  /.  a>.  68  U.  8.  1  Wall.  116  (17:  571);  Me- 
Ovire  v.  MoMaektmtte,  70  U.  S.  8  Wail.  882 
(18:  164). 

Want  of  jurisdiction  and  irre^ularitv  of  the 
writ  are  tbe  only  grounds  for  dtsmissal. 

Fwter  T.  Kaimu,  John»ton,  112  TJ.  8.  205 
<28:  680);  Crane  Iron  Co.  v.  Jfoagland.  108  (I. 
8.  6  (27:  680);  ffeeker  v.  Fowler.  66  U.  8.  1 
Blar  k,  95  (17:  45);  Sparrow  v.  Strong,  70  U. 
8.  8  Wall.  87(18:  49);  Oanterr.  AmerieanitO. 
Ins.  Co.  27  U.  S.  2  PeL  54  (7:  517);  Jaekt  T. 
Ue'sna.  116  l\  8.  288  (29:  892). 

The  federal  question  must  have  been  decided 
Bfrainst  the  rigut  claimed  bj  the  plaintiff  in 
«rror. 

Burke  t.  Qaine$,  60  U.  8.  19  How.  888  (16: 
655);  Smith  T.  AOmU,  88  U.  8.  16  WaU.  189 
<21:  310):  Chapman  7.  Qoodnow,  138  U.  8. 
54S  (31:  238). 

Tltc  federal  question  need  not  bare  been 
formally  raised;  but  it  is  sufficient  if  it  appears 
if  clear  and  neceasaiy  Intendment  that  a  fed- 
«ra1  question  was  raised  and  presented  to  the 
state  court. 

Cromll  V.  BandeU,  85  U.  S.  10  Pet.  868  (9: 
458);  Uddl  v.  Davidson,  48  U.  S.  7  How.  769 
<12:  907):  Walworth  t.  Kiudand,  56  U.  8.  16 
How.  848  (14:  734). 

An  nVbamvy  cannot  be  disbarred  for  con- 
tempt, as  from  time  immemorial  flne  or  im- 
prisonment is  tbe  only  penalty  for  contempt. 

Clark  y.  People,  fireese  (111.)  840.  12  Am. 
Dec.  186:  BtaU  v.  ^rt,  7  Iowa.  499;  Ex  parte 
Smithy  Ind.  47:  Pwple  v.  Twner,  1  Cal. 
148:  Tum«r  T.  Com.  2  Met.  (Ey.)  619;  Rice 
▼.  Oom.  18  B,  Hon.  472;  Dillon  v.  State,  6  Tex. 
85;  Jaekto*  v.  State,  21  Tex.  668. 
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Mr.  Chirf  Justice  Fuller  delivered  the  opin- 
ion of  the  court: 

JurlBdiction  to  review  the  final  iudgment 
rendered  in  tbiscaae  cannot  be  malotunedupon 
tbe  ground  of  tbe  denial  by  Ibe  state  courts  of 
any  title,  rigbt,  privilege  or  immunity  claimed 
under  tbeConaUtution,  or  some  treaty,  or  stat- 
ute of,  or  commission  held  or  authority  exer- 
cised under,  the  United  Slates,  as  ihe  plaintiff 
in  error  set  up  and  claimed  none  such.  Spies 
V.  lUinais,  138  V.  8.  181.  181  [81:  80,  91]; 
CliappeU  T.  Bradahaw,  128  TT.  S.  133  [33:  869]. 
And  the  ded^on  that  tbe  defendant  was  not 
liable  in  damages,  because  In  concurring  in  the 
order  complained  of  he  acted  In  his  judicial 
capacity,  in  itself  involved  no  federal  question. 
Lange  v.  Benedict.  90  U.  S.  68, 71  [36:  469, 470], 
Nor  can  the  plaintiff  object  that  the  validity  of 
a  statute  of,  or  an  authority  exercised  under, 
the  United  States  was  drawn  In  question,  or 
that  a  title,  right,  privilege  or  immunity  was 
claimed  under  the  Constitution,  or  astatute  of, 
or  a  commission  held,  or  an  authority  exercised 
under,  tbe  United  States,  on  tbe  ground  that 
the  dd'endant  claimed  to  exercise  an  authority 
under  Actsof  Congress,  or  under  a  commissicw 
held  under  tbe  Uidted  States,  since  tbia  wai 
not  plaintifTs  contention,  but  tbe  defendant* a,  [  108} 
and  the  state  courts  decided  not  against  but  In 
favor  of  tbe  authority,  title,  right,  privllega  or 
immunity  so  claimed. 

Tbe  three  rulings  asked  1^  the  plaintiff  and 
refused  by  tbe  court,  were: 

FirsL  That  tbe  Court  of  OommlssionerB  of 
Alabama  Claims  bad  no  authority  to  make  tba 
order  entered  by  them,  touching  tbe  plaintiff. 

Second.  That  the  dcftadant  French  having 
admitted  that  he  concurred  with  the  other  de- 
fendants in  issuing  and  enforcing  said  order, 
tbe  plaintiff  was  entitled  to  recover  from  him 
compensation  for  all  loss  sustained  by  Um,  a* 
tbe  direct  result  of  its  entry  and  enforcement. 

Third.  That  more  than  two  years  having 
elapsed  after  tbe  reorganization  of  the  Court 
of  CommiEsioners  of  Alabama  Claims,  under 
tbe  Act  of  Congress  of  June  5,  1882,  and  after 
tbe  appointment  of  tbe  defendants,  but  prior 
to  the  date  of  (lie  order,  the  defendants  bad  no 
lawful  authority  to  act  as  judges  of  said  Court 
of  Commissioners. 

The  court  held  that  the  term  of  tbe  judges 
bad  not  expired,  and  that  they  had  authority 
to  make  the  order,  and,  therefore,  that  tbe 
plaintiff  could  not  recover,  and  in  so  holding 
decided  in  favor  of  the  validity  of  tbe  author^ 
ity  exercised  by  tbe  defendant  under  tbe  United 
States,  and  of  tbe  right  be  claimed  under  tbe 
statutes  of  the  United  States,  and  the  commls- 
slon  held  hv  him, 

The^tiaon  fortbe  writ  of  erroravers  "that 
said  action  Involves  divers  federal  questions, 
one  of  which  fs'wbetber  said  Acts  of  Congress 
authorized  said  defendants  to  promulgate  or 
enforce  said  order,  and  another  of  which  la 
whether  so  much  of  said  Acts  of  Congress  aa 
undertakes  (if  any  part  thereof  undertakes)  to 
authorize  the  defendants  to  make  such  order 
was  not  in  violation  of  articles  V.  and  VIII. 
of  the  Amendments  of  the  Constitution  of  the 
United  Stales,  and  tbe  decision  of  said  state 
court  was  adverse  to  the  plaintiff's  contention 
upon  all  of  raid  federal  questions." 
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The  grounds  tlius  suggested  have  been  dis- 
posed of  by  ^bat  bas  beeu  said,  and  It  may  be 
[198]  added  tbat  the  petition  for  a  n  i  it  of  error  forms 
no  part  ot  tbe  record  upon  which  action  here 
is  taken.  Clark  v.  Pennmlcania,  128  U.  8. 
895  [32:  467];  Warfldd  T.  Chaffe.  91  U.  S.  690 
[2S:  383]. 

The  writ  of  error  mvM  be  diemUtedfar  want 
tfJurietU^ion. 


1 162]      KNOX  COUNTY.  MISSOURI,  Appt., 

V. 

GEORGE  W.  HARSHMAN. 

(See  8.  C.  ReporteT*s  ed.  152-168.) 

When  eourtt  of  equity  will  interfere  with  ^ud^- 
mente  at  law — aUegatiom  in  oili — dedeian  in 
Barshmau  v.  Knox  County,  122  U.  B.  806 
(80: 1152),  tgeet  of—aerme  upon;  eovmiy,  htm 
made^ffi^eretwn,  effect  of -^neglect  of  the 
clerk. 

L  A  court  of  equity  does  not  Interfere  witb  Judg- 
menta  at  law,  usleee  the  oomplalnant  has  ao 
equitable  ilefoose  Of  whloh  he  oould  not  avail 
blinseir  at  law,  or  had  a  good  defense  at  law  which 
he  was  prevonted.from  avollbig  himself  of  by 
fraud  or  accident,  uomUed  with  negligence  of 
hini!>clf  or  his  agonta. 

Z.  The  alleoHtion  in  the  bill  that  tbe  record  of 
the  judtrment  as  it  ataode  is  a  groas  fraud  upon 
the  Judtrment  debtor.  Is  limited  to  the  patticulara 
si>ccifle<l  la  the  bill. 

S.  The  ground  tbat  tbe  allegnUons  Id  the  petition 
on  which  the  Judgment  was  recovered  were  fiilse 
In  that  they  alleged  that  the  subscription  was 
made  under  the  Oeneral  StatutL-s  of  Mlasourl, 
•utborlaing  tbe  levy  of  a  tax  auffl  clent  to  pay  the 
■mount  of  the  booda  and  coupons,  is  f  uUy  met 
and  diaimsed  ot  by  the  opinion  in  HarBhman  v. 
Knox  CoutUv.  122  U.  8. 306  (30:1153),  that,  by  the 
Judgment  In  favor  of  tbe  relator,  it  was  deter- 
mined  tbat  the  bonda  aued  on  were  Issued  under 
ft  statute  which  preaorlbed  no  limit  to  taxation 
for  their  payment,  and  tbat  tbe  findings  in  the 
Judgment  on  that  point  are  conclusive  and  b'nd 
the  County. 

t.  By  the  Statutes  of  Hioaourt.  tbe  clerk  of  tbe 
county  is  made  tbe  agent  of  the  oounty  tor  tbe 
purpose  of  receiving  service  of  proceeaagalnat  it, 
snd  service  u  pon  him  la  legal  and  sufflclent  serv- 
ice upon  the  oounty. 

5.  Tbe  officer's  return  having  statod  thatheserved 
a  copy  of  tbe  summons  upon  the  clerk.  If  tbe 
return  werefRl8e.yetDofmud  being  charged  or 
proved  against  the  petitioner.  ledress  can  be 
•ongbt  at  law  only,  and  not  by  this  biU. 

1.  Any  neglect  of  tbe  clerk  In  communicating  the 
fact  of  such  service  to  the  ooun^  court  waa 

NoTB.— rn  what  eata  etflMy  wOl  frl(«ve  /trnn  mto- 
tahe  r>r  (0norane«  of  material  /act,  aee  note  to 
M'Ferran  v.  Taylor,  Bk.  2.  p.  481 

TThether  tqailv  wOl  nlteos  against  a  mtetofte  of 
law.  see  n'lte  to  Hunt  v.  Bonsmanier,  Bk.  7,  p.  27, 
Bk.  A,  p.  589. 

A»  to  eqiMvturlsdlelum  after  trial  oeiow,  lee  note 
to  »mltb  V.  Vlver.  Bk.  S,  p.  162. 

Ak  (nwAen  aiudffmentatlawKrfnbeefl^nincdbtfa 
frill  in  rquity.  aee  note  to  Davto  v.  Tileston,  Bk.  12, 
p.  306. 

As  to  who  are  necessary  parties  Inequity,  see 
note  t*)  Marshall  v.  DeverJey,  Bk.  8,  p.  W:  also 
Chrlstiuu  v.  Atlantic  ft  N.  a  R.  Co.  post,  562. 
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neglect  ot  an  agent  of  the  County,  and  did  not 
affect  tbe  validity  ot  the  lervloe  or  oC  tlMjiidg- 

mont. 

[No.  1812.] 

Suhmitted  Jan.  10, 1890.  Decided  Jan.  »7, 1890i 

APPEAL  from  a  decree  of  the  Circuit  Court 
of  the  United  States  for  the  Eastern  Dis- 
trict of  Missouri  dismissing  a  suit  in  equity  by 
theCouDtv  of  Eknox,  Missonri,  against  Harsb- 
man,  a  citizen  of  Ohio,  for  «  perpetual  Injunc- 
tion against  the  prosecution  ox  the  peremptoiy 
vrit  of  mandamus  Issued  by  tbat  court  pursu- 
ant to  the  ji^gment  and  mandate  of  this  court 
in  ffnrshman  v.  Knox  County,  122  U.  8.  30ft 
(80:1152),  to  compel  Ibe  judges  of  the  county 
court  to  levy  a  tax  to  pay  a Judgment  recover- 
ed by  him  on  bonds  of  the  Cfounty  issued  foi-  a. 
subscriptioo  to  tbe  capital  stock  of  tbe  Missouri 
and  Miaafsstp^  RaUroad  Company.  Affirmed. 

Statement  by  Mr.  Jvetiee  Orm.j:  [1531 

This  was  a  "bill  In  equity  by  the  County  of 
Knox,  in  tlie  State  of  Missouri,  against  Harsb- 
man,  a  citizen  of  Ohio,  in  the  Circuit  Court  of 
the  United  SUtea  for  tbe  Eastern  District  of 
Missouri,  for  •  perpetual  injunction  agnlnst 
the  piosecurton  of  the  p««mptory  writ  of 
mandamus  issued  by  tbat  court,  pursuant  to 
the  judgment  and  mandate  of  this  court  in 
fliirsAmanv.  Knox  County,  182  U.  S.  806  [80: 
1152],  to  compel  tbe  judges  of  the  county 
court  to  levy  a  tax  sufficient  to  pay  a  judgment 
recovered  by  Hanbman  in  tbe  circuit  court  of 
tbe  United  States  for  $77,874.46,  on  bonds 
Issued  by  tbe  County  for  a  subscription  to  tbe 
capital  stock  of  the  Hlssouri  ud  Mississippi 
Railroad  Company. 

Tbe  bill  set  forth  tbat  this  judgment  was  ren- 
dered on  default,  upon  a  petition  alleging  tbat 
tbe  subscriptioo  was  authorized  a  rote  of 
twothirdsof  tbe  qualified  voters  of  tfaeCoun^ 
at  a  special  election  held  under  ^  17  of  chap.  flS 
of  tbe  G«iera)  Statutes  of  Missouri  of  1806;  and 
upon  a  return  of  tbe  marshal  tbat  flfieen  days 
before  the  return  day  he  had  made  service  upon 
Ibc  County  bv  delivcrine  a  copy  of  Ihe  petition 
and  summons  to  Prank  P.  Half,  the  clerk  of  the 
county  court,  at  Edina,  in  the  County  and  dis- 
trict foresaid. 

Tbe  bill  averred  that  the  allegations  of  the  pe- 
tition were  false;  and  that  the  bonds  were  In 
fact  issued  without  tbe  assent  of  two  thirds  of 
the  voters,  and  under  ^  13  of  the  charter  of  the 
railroad  company,  by  which  the  tax  to  be  levied 
In  payment  of  tbe  bonds  waa  Hmlied  to  one 
ti^tieth  of  one  per  cent  upon  tbe  assessed 
value  of  taxable  property  for  each  year. 

The  bin  further  alleged  that  neither  tbe 
county  court,  nor  any  of  the  judges  thereof,  nor 
tbe  county  attorney,  bad  any  notice  or  knowl- 
edge of  the  commencement  of  tbe  suit  until 
after  the  end  of  the  term  at  which  tbe  jadinnent 
waa  rendcKd,  when  they  were  informed  thereof 
by  Harsbman's  auomey;  that  Hall,  the  county 
clerk,  after  the  pretended  service  upon  him.  I*"*' 
never  handed  to  the  county  court  the  copy  of 
the  petition  and  summons,  or  called  tbe  atten- 
tion of  the  county  court  or  Its  judges,  or  of  the 
county  attorney,  to  the  fact  of  servi<*,  or  said 
anvibiog  about,  it  undl,  upon  being  Inquired  of 
by*  them  after  they  had  been  Informed  of  it  as 
aforesaid,  he  denied  that  a  copy  of  tbe  petition. 

188  U.S. 


Digitized  by  Google 


1889.  Kkoi  Coujitt 

orsmnmonB  bad  been  serrodnpon  blm.orUiat 

he  bad  any  kDonled^e  or  aotice  fbereof ;  and 
the  bill  alleged,  aod  charged  the  fact  to  be, 
"that  neither  a  copy  of  said  summons  aod  pe- 
tition, □orciiherof  them,  was  served  upon  said 
Frank  P.  Hall,  as  stated  by  the  marshal  In  his 
return  to  said  rammmu,  and  that  said  return 
was  aod  is  false." 

Tbe  bill  also  alleged  tbat  "said  judgment  oo 
default  was  rendered  on  a  false  allegation  of 
facts,  and  as  the  record  stands  It  is  a  gross  fraud 
upon  your  orator  to  the  extent  andln  the  par- 
ticulars herein  mentioned." 

The  answer  tTerred  that  tbe  allegations  of 
the  petition  and  tiie  statements  In  tbe  return 
were  true,  and  that  tbe  County  bad  full  notice 
of  the  commencement  of  tbe  action;  and  de- 
nied that  the  judgment  was  rendered  upon  a 
false  alleNtlon  of  facts,  or  was  a  fraud  upon 
the  ^laintiCF.  Tbe  plaintiff  filed  a  general  rep- 
lication. 

At  a  hearing  upon  pleadings  and  pioofs,  the 
Ull  was  dismuaed,  and  the  pldntin  app^ed 
to  this  court 

Mr.  JauM  Carr.  for  appellant: 

The  subscription  was  not  made  under  tbe 
Tote  cast  at  the  special  election  held  on  ttie  13th 
dsT  of  March,  1867. 

^te  V.  Macon  Oouniy  Ot.  41  Mo.  4S3;  Maeon 
Countg  T.  S/wra,  W  U.  S.  372  {24:889);  BUioU 
T.  Peiraol.  26  U.  S.  1  Pet.  829  (7:164);  Maapin 
T.  Franklin  County,  67  Mo.  827. 

The  14th  section  of  tbe  11th  article  of  tbe 
Constitution  of  1865  required  le^latlve  enact- 
ment to  carry  it  out. 

at.  Joaeph  AD.  O.  S.  <h.  w  Buaanan 
Cbunfy  Ct.  89  Ma  489;  HMon  Bmetuoiae 
Taxing  Ditf.  Comn.  129  U.  S.  479  (82: 774); 
Or<ne»  t.  Slaughter,  40  U.  S.  15  Pet.  449  (10: 
800):  United  StaUt  t.  Bnana,  16  U.  8.  8 
Wbett  880  (4:404);  parte  Watt.  48  Cal. 
279. 

The  17th  section  of  chapter  68  of  the  General 
Statutes  of  1866  does  not  provide  the  machin- 
ery for  carrying  the  Constitution  into  effect. 
And  said  spedal  election  was  void  for  want  of 

E roper  legislatloa  If  said  subscription  shall 
c  held  to  have  been  made  under  said  special 
election  and  said  Judgment  by  default  enforced 
under  chapter  68  ol  the  Oeneral  Statutes  of 
Missouri  of  1866,  then  the  taxpayers  would  be 
deprived  ot  their  proper^  for  private  pnipoaes 
without  "  due  wocess  of  law.^ 

Earle  t.  McVeigh.  91  U.  8.  008  (28: 898); 
Windtor  T.  MeVcigh,  98  U.  S.  274(28:914); 
2faUont  Jt^nton,  66  U.  8.  24  How.  208  (16: 
681):  Hagar  v.  Redamation  IHttriet  No.  108; 
111X7.  S.  701  (28:669);  i)aetdMmT.  Nm  Orkant, 
M  n.  8.  97  (24:616);  Surtado  T.  OcMfornia, 
110  U.  8.  616(28:282):  Fbtterr.  Kan»(u,John- 
$ton,  112U.  S.  201  (28:629);  Kennard  v.  Louia- 
tana,  Morgan,  92  U.  8.  480  (28:478);  NbrtJiem 
Nat.  Bank  v.  Pmier  7m>.  110  U.  8.  608  (28: 
258);  McCiure  v.  TW.  94  TT.  8. 429  (24: 

129). 

If  tbe  county  «>urt  had  held  the  opinion  that 
two  thirds  of  the  qualified  voters  had  voted  in 
favor  of  making  the  subscription  and  that  the 
election  was  in  every  other  way  a  legal  elec- 
tion, still  it  was  discretionary  wttb  it  whether 
to  act  under  and  by  authority  of  it  or  not. 

St.  Jmph  A  D.  C.  B.  Co.  v.  Buchanan 
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Connt^  Ct.  80  Mo.  486;  A^nwaU  t.  Datim 
County  Comrt.  68  U.  8.  22  How.  864  (16:296); 
Mar»h  V.  FuUon  County,  TI  U.  8. 10  Wall.  678 
(19:1040);  Daitat  County  v.  MaeKemie,  94  U.  S. 
660  (24:182);  Norton  v.  BrouintviUo  Taxing 
Diat.  Comn.  129  U.  S.  479  (82:774). 

A  8tate  or  county  shall  not  lose  ui  rights  be- 
cause an  officer  upon  whom  the  law  devolves  a 
dnty  to  be  performed  in  order  to  secure  tbe 
rights  neglects  to  perform.the  duty. 

HannOal  <2  8t.  J.  R.  Co.  v.  ^ith,  76  U.  8. 
9  Wall.  96  (19:599):  Northern  Nat.  Bank  v. 
Porter  Tup.  110  U.  8.  606  (28:268);  SelUy  v. 
MOan.  127  U.  S.  189  (82:77). 

Whm  the  ofl9cers  of  a  private  corporarion 
are  unfaithful  to  their  trust,  a  court  of  equity, 
upon  a  proper  ahowing,wiU  allow  stockholdera 
to  file  a  bill  to  prevent  an  intended  fraud  on 
them,  or  to  set  adds  a  fraud  already  consum- 
mated. 

Dodge  r.  Woolaey,  59  U.  8.  18  How.  388  (IB: 
401);  Mmiphie  v.  Dean.  70  U-  S.  8  Wall.  64  (19: 
326):  Bronaon  v.  La  Crow  di  M.  B.  Co.  69  U. 
8.  2  Wall.  283  (17:725);  Havsee  T.  Oakland.  104 
U.  8.  450  (26:827);  Newmeyerv.  MitaouriA  M. 
R.  Co.  52  Mo.  81;  Denniaon  T.  Kanaaa,  14 
West.  Rep.  806,  96  Ma  416. 

The  unauthorized  ex  parte  statement  by  tbe 
county  clerk  that  tbe  bonds  were  issued  in  pay- 
ment of  the  first  subscription  pursuant  to  said 
election  docs  notMnd  the  appellant  for  want  of 
authority. 

EcUey  v.  Mitan,  127  U.  8. 189  (82:77);</(Trivn 
V.  MobeHy.  108  U.  8.  080  (26:402);  Concord  v. 
Portamouth  Sat.  Bank,  92  U.  8.  625  (28:628); 
Norton  T.  BroteneoiUe  Taxing  Dial.  Ooinra.  19t 
V.  8.  605  (88:784). 

Mr.  T.  K.  SkiBMr,  for  appellee: 

Tbe  judgment  complained  of  was  regularly 
rendered  upon  process  dulv  served. 

Tbe  marshal  a  return  of  service  cannot  he 
controverted  In  this  suit;  U  Is  condudve  as 
between  the  parties. 

Walker  v.  RoiUna,  66  U.  8. 14  HoTC.  584  (14: 
652):  McDonald  v.  Leewright,  31  Ma  29;  Heath 
V.  Miaeouri,  K.  A  T.  R.  Co.  88  Ma  623;  Hal- 
towdtr.  POae.  24  Mo.  690;  Ddingerv.  HiggiM, 
26  Ma  180;  Reecea  v.  Beetxa,  88  Mo.  38;  Stew- 
art V.  Stringer,  41  Mo.  400;  Jeffriea  v.  Wr^kt, 
61  Ma  216;  PhiUipa  v.  Stana.  64  Mo.  17. 

The  presumption  of  law  Is  that  puUle-ofB- 
oers  do  tbcir  duty. 

Miller  v.  Dunn,  «a  Ma  226;  Baker  t. 
deraood,  68  Ma  889. 

It  Is  not  averred  in'the  bill  or  shown  by  the 
evidence,  that  there  was  either  fraud,  accident 
or  mistake  in  tbe  rendition  of  this  indgmenL 
The  judgment  being  regularly  Tendered  upon 
process  duly  served.  In  tbe  abseooe  of  such 
averments,  with  evidence  to  support  than,  the 
court  cannot  disturb  It 

Bendrickaon  v.  Hinckley,  68  TJ.  8.  17  How. 
448  (15:128);  Crim  v.  Handley.  94  U.  8.  652 
(24:216);  Rrownf.  Buena  VUta  County,  96  U. 
8.  167  (24:422);  Bmhry  v.  Palmer,  107  U.  8.  8 
(27:846);  George -v.  Tutt,  86  Ma  141;  Dunn-w. 
Hanaard,  87  Mo.  199;  State.  PhOan,  v.  BngO- 
mann,  8  West.  Rep.217.  86  Mo.562, 068;  Vaatine 
T.  Boat,  41  Mo.  498;  Datia  v.  Staptea.  45  Ma 
667;  Bitter  v.  Democratic  Preaa  Oo.  68  Ma  469; 
2  Story,  Eq.  Jut  %  887;  Freeman.  Judgments, 
^486. 

The  fraud  must  be  extrindc  to  the  matter 
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tried, — not  merely  fraud  in  tlielnatteron  which 
the  judemeot  was  rendered.  Much  less  will 
mere  felsity  or  errur  in  the  Iplaintifl's  allega- 
tioHS  suflBce. 

Untied  StataY.  Tfiroekmorton,  98  U.  8.  68 
(35:96);  Steel  v.  St.  Lout*  Smelting  4k  R.  Co. 
106  U.  S.  453,  454  (27:228);  M^aU  t.  United 
State*,  118  U.  S.  82  (28:625);  OarolvtY.  Soch, 
72  Mo.  647;  Smith  v.  St'flU,  77  Mo.  £78;  MiUtr 
T.  M(^.  67  Ma  847. 

The  1)111  does  alkn  that  as  the  record 
itaDds  the  judgmeot  u  a  gross  fraud  oo  the 
CouDty.  B^it  fls  the  pleader  sets  forth  no  fact 
which,  if  pri)V!-n,  would  constitute  fraud,  this 
cannot  be  tuken  as  eutitliog  complaioaot  to  re- 
lief on  the  ground  of  fraud,  even  if  the  evi- 
dence were  appropriate  to  aiutaln  such  a 
charge. 

United  Staiea  v.  Atherton,  108  TT.  S.  372  (86; 
818);  Maroutz  v.  FrUbie,  101  D.  8.  473,  478 
(25:800.  808);  Voorheen  v.  Bonesttet,  88 U.  8.  16 
Wall.  16.  29(31:268,270);  A'twiasv.  lee.  67  U. 
8.  8  Black,  499.  508  (17:  278,  281);  Smith  t. 
Simt.  77  Mo.  269;  Duffs  v.  Byrne,  7  Mo.  App. 
417;  Dritt  V.  Snodnrtm,  66  Mo.  886: 1  Dao.  Ch. 
PI. and  Pr.324,andnof«;  BHss,Uode  Plead.^  811. 

Original  process  is  served  by  leaving  a  copy 
of  the  summons  with  the  clerk  of  the  county 
court. 

Lafanette  Jn».  Co.  v.  French,  69  U.  8.  18 
How.  408  (15:453);  Leavenworth  Co.  Comrt.  v. 
SelUw,  99  U.  8.  624  (25:383);  ThompBonv. 
United  Stata.  108  D.  S.  484  (36:523);  Labette 
Co.  Comrt.  V,  United  States,  Moidton.  112  U. 
8.  321  (28:699);  Ctoud  v.  Pierce  Citu,  86  Mo. 
868;  Morgan-^.  Chicago  A  A.  R.  Co.  76  Mo.  176; 
Bai.non  v.  ^.  Lomt  Cortnty,  62  Mo.  813. 

The  suhscription  to  pay  which  the  bonds 
wereissued,  was  made  lA'  authority  of  the  vote 
taken  under  the  General  Law.  The  bonds  are 
therefore  voted  bonds.  This  question  is  to 
be  determined  by  the  records  of  tlie  county 
court  alone. 

Maupin  t.  Franklin  County,  67  Mo.  827; 
Ju  .....g  City  V.  IJannibal  <fe  St.  J.  R.  Co.  81  Mo. 
2i>  .:  -Minion  Cotintyv.  Wood,  84  Mo.  489,514; 
Ikiiniion  r.  St.  lovit  County,  38  Ho.  168. 

Tbc  proposed  recipient  of  the  subscription 
vas  designated  by  the  route  it  was  to  traverse, 
not  by  name. 

JoUiiiou  County  Comn.  v.  Thayer.  94  U.  8. 
631(24:183);  Mmdtrie  County  t.  ^air/t«M>  106 
U.  8.  870  (86:946);  if<»van  County  v.  .^n,108 
V.  8.  498  (86:498). 

The  General  Itelltoad  Law  expressly  gave 
unlimited  power  of  Utzatlon. 

8taU,  AvU,     Shortridge,  68  Mo.  18a 

[154]     jfr.  JuaUee  Gray  delivered  the  oi^on  of 
Ibe  court: 

A  court  of  equity  does  not  interfere  with 
Judgments  at  law.  untess  the  complainant  has 
an  equitable  demise  of  wbicb  be  could  sot 
avail  himself  at  law,  or  had  a  sood  defense  at 
»  law  wliidi  he  was  preventea  from  availing 
himself  of  1^  fraud  or  accident,  unmixed  with 
negligence  of  himself  or  his  agents.  Marine 
Int.  (>>.  V.  Hodgton,  11  U.  S.  7  Cranch,  882, 
886  [8: 862.  8681;  Bendriekton  v.  Hinckley,  68 
U.  8.  17  How.  448,  445  [16:  188,  1241;  Orim 
T.  BmOty,  M  n.  a  652  [84:  3161;  PhiUipt  v. 
Iftglty,  117  U.  8.  665,  67$*  [89:  KTlS.  lOlsf 
CM 
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In  the  case  before  us,  the  bill  in  equity  of  the  [155] 
Jiidgraent  debtor  contains  no  allegation  of  any 
fraud  on  the  part  of  tbe  judgment  creditor  or 
bis  agents.  The  allegation  that  tbe  record  of 
the  judgment  as  it  stands  is  a  gross  fraud  u{^- 
on  the  judgment  debtor  is  in  terms,  as  it  must 
be  in  legu  effect,  limited  to  tbe  particulars 
specified  in  tbc  bill.  United  Statet  v.  Atherton, 
108  U.  8.  872  (26: 2181;  AmNer  v.  Choteav,  107 
V.  8. 686,  690,  fi9f  [27;  822.  884].  The 
grounds  assigned  for  tiie  interposition  of  equity 
reduce  themselves  to  two. 

The  first  ground  is  that  the  allegations  in  the 
petition  on  which  the  judgment  was  recovered 
were  false,  especially  in  that  they  alle;;e  that 
the  subscnption  was  made  under  tbe  (General 
Statutes  of  Missouri,  authorizing  the  levv  of  a 
tax  sufficient  to  pay  the  amount  of  tbe  t>ODds 
and  coupons.  But  this  ground  is  fully  ault 
and  disposed  of  by  the' opinion  delivered  by 
Mr.  Juttice  Matthews  in  Harshman  v.  Enot 
County,  132  U.  8.  306  [80:  1152],  in  wbicb  It 
was  said:  "By  the  terms  of  the  judgment  la 
favor  of  tbe  relator  it  was  determined  that  the 
bonds  sued  on  were  issued  under  the  authority 
of  a  statute  which  prescribed  no  limit  to  the 
rate  of  taxation  for  tbeir  payment.  In  such 
CHses,  the  law  which  authorizes  the  issue  of 
))ond3  gives  also  the  means  of  payment  by  tax- 
ation. Tbe  findings  in  the  ludgment  on  that 
point  are  conclusive.  Tbey  tuna  the  rt.-3pond< 
ents  in  their  official  capacity,  as  well  as  tbe 
county  lt.self."  .  182  U.  8.  819.  880  [30: 1165]. 

The  other  ground  relied  on  is  that  tbe  Coun* 
ty  bad  no  notice  of  tbe  commencement  of  tbe 
action  ngainst  it.  The  bill  of  the  County  sod 
tbe  areument  of  its  counsel  proceed  on  tno 
hardly  consistent  suppositions— that  the  clerk 
of  the  county  (x>urt  was  neverserved  with  pro- 
cees,  and  that  be  was  negligent  in  not  aeasoih 
ably  informing  the  county  court  or  county  at- 
torn^ that  semce  bad  been  made  upon  nim. 
But  in  either  aspect  of  tbe  case  the  mil  cannot 
be  maintained. 

The  Statutes  of  Missouri  provide  that  "where 
any  action  aball  be  commenced  against  anr 
county,  a  coi:^  of  tbe  orisina]  summons  abaU 
be  left  with  the  clerk  of  the  county  court  fif- 
teen days,  at  least,  before  the  return  day  there- 
of." Missouri  Rev.  Stat,  of  1879.  %  8489. 
Tbe  clerk  is  thus  made  tbe  agent  of  die  county  [165] 
for  the  purp(»e  of  receiving  service  of  process 
against  it,  and  service  upon  him  is  lend  and 
BufUcieDt  service  upon  the  county.  Leaven- 
leorth  County  v.  Sellew,  09  U.  8.  684  [85:  833]; 
Thompton  v.  United  Statet,  103  U.  8.  480  [26: 
521];  WeilY.  Ortene  County,  69  Mo.  281.  The 
officer's  return  stated  that  be  served  a  copy  of 
tbe  summons  upon  the  clerk.  If  that  return 
were  false,  yet,  no  fraud  being  charged  or 
proved  against  the  petitioner,  redress  could  be 
sought  at  law  only,  and  not  by  this  bill.  Walk- 
er T.  Sobbint.  56  U.  8.  14  flow.  984  [14:  S62]. 
But  if  the  qiKstion  of  tbe  truth  of  tbe  return 
could  be  considered  as  open  in  this  suit,  tbe 
proofs  given  at  tbe  hearing  clearly  show  that 
such  service  was  in  fact  made.  Any  neglect  of 
the  clerk  in  cconmunicating  tbe  fact  lo  the 
ci>un^  court  was  neglect  of  an  agent  of  the 
County,  and  did  not  affect  the  validity  of  tbt 
service  or  of  the  judgmeot. 

Deermtifirmei 
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[2SS]  WILLIAM  E.  CBRISTIAN  ST  AL.,  AppU., 

9. 

THE  ATLANTIC  AND  NORTH  CARO- 
LINA RAILROAD  COMPANY  al. 

(SobB.  C.  Beporter^  ad.  233-216.) 

State,  when  neemary  party— partiee  to  equity 
»uit»—plediie  in  ttatute—deelaration.vihen  not 
a  pUdge—piedge  at  a  mortgage— intereet  ^ 
State— right  ^  redemption— State  cannot  be 
wed— latere  State  is  indiepeneaite  par^,  tuit 
cannot  be  tuMtained. 

].  DiTldeiuliduetotlwSteteoMiQotlw  Mfted  ud 
appropriated  to  the  parment  of  Ita  bonds,  nor 
can  stock  held  and  owned  by  the  State  be  sold 
and  tranaferred,  tbrouirh  the  medium  of  a  suit  In 
equity,  without  making  Ute  State  a  party  to  the 
BulL 

L  All  penoni  whose  intereata  are  dlreetly  to  be 
affected  by  a  suit  in  cbanoeijr  mint  be  oude  par- 
Uea. 

IL  A  pledge,  in  the  legal  aeoae,  vequlrei  to  be  de. 
llvered  to  the  pledgee.  HemmtbaTetliepoflsee- 
akmofiL 

C  A  deolaratfon  In  a  Statute  that  as  MOurity  tor 
the  redemption  ot  atmte  oertl&oates  ttf  debt  the 
public  faith  of  the  State  Is  pledged  to  tha  hold- 
ers thereof.  Is  only  a  promise  on  tbe  parjof^tae 
^le  to  redeem  the  oertiflcatee. 

h.  A  further  declaration  in  suob  Statute  that  ail  the 
■took  held  by  the  State  in  a  Railroad  Company 
shall  be  pledged  for  the  same  purpose,  and  any 
divided  declared  thereon  shall  be  applted  to  pay 
the  Intereet  on  said  bonds,  Is  only  a  promlsR  that 
the  stock  ^11  be  held  and  set  apart  for  the  pay. 
■Aentofthe  bonds,  and  that  the  dividends  shall 
be  applied  to  the  interest.  It  Is  no  actual  pledge. 

C  If  such  pledge  amounted  to  a  mortgage.  It 
merely  guvo  the  mortgagee  tiie  ri«^t  to  a  decree 
of  foreclotiure  and  sale;  an<^  the  mortgagor,  or 
h)8  assignee,  would  be  a  necessary  party  In  suob 
aprooeedlng:  but  where  the  mortgagorin  poe- 
sesBlonls  a  soverelgD  Slate,  no  lueh  proeeedlng 
can  be  maintained. 

r.  In  some  cases  where  the  State,  not  having  the 
title  in  fee  or  the  pcesosslon  of  the  property,  has 
some  lien  upon  tt,  or  clalm:agalDat  It,  the  fore- 
closure and  sale  of  the  property  will  not  be  pie- 
vented  by  the  Interest  which  the  State  baa  in  It; 
but  Its  right  or  redemption  will  remain. 

L  A  suit  to  effect  aforedosuie  and  sale,  or  to  ob- 
tain possession  of  property  belonging  to  the 
State,  cannot  be  maintained,  for  the  reason  that. 
In  suob  a  case,  the  State  Is  a  necessary  party,  and 
It  cannot  be  sued. 

%  nie  state  Is  an  Indtspensahle  party  to  any  suit 
to  equity  In  which  Its  property  Is  sought  to  be 
taken  and  subjected  to  the  paymmt  of  Itsobllgo- 
tlcme;  and,  as  the  Stale  cannot  be  aned,  loDh  a 
•oil  cauDOtba  matalaed. 

[Na  46.] 

Argutd  Oei.  to,  1889.   DeeitUd  Jan.  17,  1890. 

APPEAL  teom  a  decree  of  the  dreult  Court 
of  the  United  States  for  the  Eastern  Dis- 
trict of  North  Carolina,  dismissing  a  suit  in 
equity  to  reach  dividends  on  stock  and  apply 
them  to  bonds  of  the  Stale,  and  lor  a  sale  of  the 
Mock  held  by  the  State,  aod  that  the  Railroad 
Oomniiy  be  enjoined  from  jtning  to  the  State 
iB7  aiTtdendi.  Affirmed,  , 

1M  U.S. 


The  focts  are  nifflcloitly  stated  In  the  opin- 
ion. 

Meurt.  4om.  B.  BatclieloF.  S.  F.  Phil* 
Upe*  W.  H.  Lamar  and  J.  Q.  Zachry,  for  ap> 
pellants: 

The  plalntifla  tiavc  a  statutorv  lien. 
BeaU  V.  White,  94  V.  8.  862, 8^  (34: 173, 174); 
Wilaon      Boyee.  03  U.  S.  830  (28:  608);  Wiitt 
Water  Valley  Canal  Co.  v.  Vatlette,  62  U.  8.  21 
How.  414  (16:  154);  Baring  y.Jiabney.  86  U.  8. 

19  Wall.  1  (32:  90);  Woodton  v.  Murdock,  89  U. 
8.  22  Wall.  351  (22:  716);  U.  S.  v.  Union  P.  R. 
Co.  91  U.  S.  73(33:  224);  Ketehvm  v.  St.  Louii, 
101 U.  S,  806  (35: 099);  Whiteheads.  VineyariL 
00  Ho.  80;  OoUint  t.  OeorgUi  Oent.  Btnk,  1 
KelW  (6a.)  489;  Waodn^v.  TrapnaU,  51 U.  S. 
10  How.  190  (13:  888);  Ingram  r.  KirkpatHek, 
6  Ired.  Eq.  463.  *~ 

The  security  attaches  to  the  bonds  and  fol- 
lows them  into  whosesoever  hands  they  may 
come. 

Ourran  t.  ArluntM,  56  U.  S.  IS  How.  804 
a4:  706);  Farman  t.  Niehol,  75  U.  S.  8  Wall 
44  (19:  870). 

The  circuit  court,  sitting  as  a  court  of  equity, 
has  jurisdictioD  of  this  suit. 

PenntylvaniaY.  Wheeling  <t  B,  Bridge  Co.  04 
U.  S.  18  How.  668(14:  268);  Sobinton  v.  Camp- 
bell, 16  U.  8.  8  Wheat.  212  (4:  872);  Boyle 
Zaeharie,  31  U.  8.  6  Pet.  858(8: 686);  Fitch  T. 
Cre^hton.65  U.  S.  24  How.  159  (16:  696);  Bar- 
ber V.  Barber,  62  U.  S.  21  How.  691,  S93  (16: 229, 
280):  South  Fork  Canal  Co.  v.  Gordon.  73  U.  S. 
6  WaU.  561  (18: 894);  Ma$g%e  v.  Watte,  10  U.  8.  6 
Granch.  148  (3: 181):  Payne  v.  Hook,  74  U.  8.  7 
Wall.  480  (19:  281);  Irvine  t.  iiarthalt,  61  U.  8. 

20  How.  666  (15:  M6);  Otark  t.  Smith,  88  U.  & 
18  Pet  195  (10: 188). 

Tbe  fact  that  the  State  claims  to  be  the  own- 
er of  this  stock  does  not  oust  the  jurlsdicticai 
of  the  court. 

0»/>orn  T.  Bank  iff  V.  S.  Zi  U.  8.  9  Wheat. 
858  (6:  388);  U.  8.  7.  Petere,  9  U.  8.  3  Granch, 
llfl  (8:  58);  Ourran  t.  Arkaneae,  56  U.  S.  15 
How.  804(14:  705);  Woodruff  v.  TrapnaU,  51 
v.  S.  10  How.  206  (18:  389);  Furman  v.  Niehol, 
75  U.  8.  8  Wall.  44  (19:  870);  IT.  S.  Bank  v. 
Plantert  Bank,  32  U.  8.  9  Wheat.  907  (6:  344); 
Brieco  v.  Bank  cf  Kentucky,  86  U.  S.  11  Pet. 
257  (9;  709):  Louietnlie,  C.  A  O.  R.  Co.  y.  Let- 
am,  48  U.  8.  8  How.  497  (U:  858);  Darrington 
T.  A&i&aiM>,S4U.  8.I8HOW.  17(14:  83);  State, 
Wagner,  v.  SteU,  84  U.  8.  17  Wall.  425  (21; 
O-W);  Baring  v.  Daimeytm  U.  8. 19  Wall.  1  (SS^t 
90):  EUiot  V.  Van  Voont,  8  Wall.  Jr.  209; 
WabtuJi  A  E.  Canal  Co.  Been,  67  U.  8.  3 
Black,  448  (17:  837);  U.  8.  v.  WUder,  8  Sumn. 
308;  Davie  v.  Gray,  88  U.  S.  16  Wall.  208  (21; 
447);  Boardcf  Liquidation  r.  MeGomb,  93  U.  8. 
681  (38:  628);  Louisiana,  Ettiott.  7.  Jumd,  107 
U.  8.  711  (27: 448);  Cftnningham  t.  Maeon  S 
B.  R.  Co.  109  V.  8.  446  (27  :  992);  Ketehum  T. 
St.  Louis,  101  U.  8.  806  (25:  999). 

Tbe  corporation  Is  the  only  necessary  party; 
it  Is  a  trustee  sod  bolda  the  itoctk  in  trust  m 
its  stockholders. 

Vosev.  Grant,  15  Mass.  506;  Wood  t.  Dum- 
mer,  8  Masoo.  868,  opinion  by  Judge  Story;  8 
Storv,  Eq.  Jur.  S  1252;  Upton  t.  Tribikock,  91 
U.  8.  47  (28:203). 
Jfr.  R.  H.  Battle,  for  appellees: 
A  written  transfer  which  shall  pass  the  legal 
title  is  essential  in  the  pledge  of  stock. 

fiSt 
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Junes,  Pledges,  §  152,  and  cases  cited. 

After  tbe  debt  falls  due,  the  pledgee  may  pro- 
ceed personally  a^nst  tlie  pledgor  for  bis 
debt  or  file  a  bill  in  cbaDcery  and  bare  a  ju* 
dicial  sale  under  a  re;;ular  decree  for  foreclos- 
ure; or  sell  witbout  judicint  process,  upon  rea> 
soimble  notice  to  tbe  debtor  to  redeem. 

lii'bihson  V.  Uuriey,  11  Iowa,  410;  Jones, 
Pledges.  S  720;  S  Kent.  Com.  I2th  ed.  5»2; 
Kiihp  V.  W^titrook,  1  Ves.  Sr.  878;  Vantfentt 
T.  muit,  8  Bro.  Cb.  21. 

Tlie  mortgagor  and  every  otber  person  hav- 
tnir  nn  interest  in  ibe  mortgaged  property 
sliHuld  be  nirtdc  defendants. 

.luiifs,  Cliattel  Mort,  "(83;  2  Jones.  Mort. 
5  laiiS;  GmiAerv.^f(iraBrf«-,I5Iowa,470;  Ter- 
»>//  V.  AUimn,  88  U.  S.  21  Wall.  289  (2i:  634); 
n-hertfm  v.  Carmn,  86  U.  8.  1»  Wall.  94  (22: 
178);  ShieliJt  v.  Ji,irroie.  58  U.  8. 17  How.  130. 
lay  (!■">:  158,  160);  Ruaaell  v.  Clark,  11  U.  8. 
7  Cnincb.  US  (3:  281);  Jlibon  v.  Chicago,  R.  I. 
d  I',  it.  Vo.  83  U.  S.  16  Wall.  446(21:  367);  N. 
Y.  Citv  liank  v.  CarroUton  It.  Co.  78  U.  8.  11 
Wall.  624  (20:  82);  WiUiami  v.  Bankhead,  89 
L.  S.  19  Wall.  568  (22;  184). 

Whenever  it  appears  that  a  State  is  an  India- 
peii'^iible  parly  to  enable  tbe  court  to  grant  tbe 
ji'lief  sought,  it  will  refuse  to  take  jurisdiction 
of  lilt  suit. 

(  iiniiiii'iltam  V.  Maemi  d:  B.  It.  Co.  109U.  8. 
44<;  Cit:  992);  /lagood  v.  SouUierti,  117  U.  8.  52 
(29  ,  .■H(I5);  He  Ayre$,  123  U.  S.  443  (31:  218). 

If  there  is  a  contract  to  pledge,  of  course  a 
bill  for  specific  performance  would  not  lie  be- 
cauM^-  the  owner,  who  fa  to  pledge,  is  tbe.Slate 
of  N (trill  Carolina. 

/  'niu  tl  Statet,  Lerejf,  v.  ^ockdager,  129  U.  S. 
470  785);  Uagood  v.  Southim,  117  U.  S.  52 
(29.  50.'(). 

r235]     Mr.  Bradley  delivered  the  opinion 

of  ibe  court: 

'1  be  Suite  of  North  Carolina,  by  virtue  of  an 
Act  of  its  Legislature,  passed  12tb  February, 
li^i^.  aud  thntuf;b  its  Board  of  Internal  Im- 
provemints  subscribed  for  $1,066,600  of  tbe 
capital  stock  of  Tbe  Atlantic  and  North  Caro- 
lina Jlailroad  Com|»iuy,  a  corporation  created 
by  Act  of  the  Le.!,'islature  of  said  State  for  the 
purixise  of  building  a  railroad  from  Beaufort  to 
OoidslKirougb.  In  order  to  raise  money  to  pay 
lor  this  stock,  tbe  Board  of  Internal  Improve- 
ment, by  virtue  of  tbe  same  Act,  issued  the 
bonds  of  the  State,  signed  by  the  governor  and 
couutcrsigoed  by  tbe  public  treasurer,  each  for 
the  sum  of  five  hundred  dollars,  and  in  tbe  fol- 
lowing form,  to  irit: 


(S36] 


"United  States  of  Akkrioa. 

"liSOO.OO.  $000.00. 

"It  isben^by  certified  that  the  State  of  North 
Carolina  is  justly  indebted  to  ■  orhearer 
five  hundred  dmlara,  redeemable  In  good  and 
lawftil  money  of  tbe  United  States,  at  the  Bank 
of  the  Republic,  In  the  City  of  New  York,  on 
tl)e  first  day  of  January,  eighteen  hundred  and 
eighty-six,  with  interest  ttiereon  at  the  rate  of 
six  percent  per  annum,  psyable  half  yearly, 
at  the  said  bank,  on  tbe  nrst  days  of  July  and 
January  in  each  year  from  the  date  of  this 
bond  until  the  principal  be  paid,  on  surrender- 
ing the  pn^)er  coupon  hereto  annexed.  In 


witness  whereof  tbe  governor  of  the  said  State. 

in  virtue  of  power  conferred  by 
law,  bath  signed  this  bond  and 
caused  the  great  seal  of  tbe  Stale 
The  ffreataeal   to  be  hereunto  affixed,  and  her 
Statlof  North    P."»>"S  Jj^asurer  hath  counter- 
Carolina.      signed  the  same  at  the  seat  of 
government  of  the  said  Slate, 
this  first  day  of  January,  eigh- 
teen hundred  and  fifty-six. 
"(Signed! 
"  Thomas  Bragg,  Governor, 
"l^untersigned: 

"  D.  W.  Courts,  Public  Treasurer." 
"Issued  under  an  Act  to  amend  an  Act  en- 
titled An  Act  to  Incorporate  The  Atlantic  & 
North  Carolina  Railroad  Ckimpany  and  The 
North  Carolina  &  Western  Railroad  Company, 
chapter  232." 

The  Act  which  authorized  tbe  Issue  of  these 
bonds  contained  tbe  following  guaranty  of 
their  payment  (sec.  10): 

"Be  it  further  enacted,  Thst  ss  security  for 
the  redemption  of  said  certificates  of  debt  (he 

Sublic  faith  of  tbe  State  of  North  Carolina  is 
ereby  pledged  to  tbe  bolders  thereof,  and  in 
addition  thereto  all  tbe  stock  held  by  tbe  State 
in  The  Atlantic  and  North  Carolina  Railroad 
Company  hereby  created  shall  be  pledged  for 
that  purpose,  andany  dividend  of  profit,  which 
may  from  time  to  time  be  declared  on  the  stock 
held  by  the  State  as  aforesaid  shall  be  applied 
to  the  payment  of  tbe  interest  accruing  on' said 
coupon  bonds;  but  until  such  dividends  of 
profit  may  be  declared,  it  shall  be  the  duty  of  [HT] 
the  treasurer,  and  be  is  hereby  authorized  and 
directed,  to  pay  all  such  interest  as  may  accrue 
out  of  any  moneys  in  the  treasury  not  otber^ 
wise  appropriated." 

The  State  received  certlflcates  for  tbe  stock 

subscribed  and  still  holds  tbe  same,  which  slodc 
is  represented  in  tbe  meetings  of  tbe  stock* 
holders  of  tbe  Railroad  Company  by  a  proxy 
appointed  by  tbe  governor  of  the  Slate, 
virtue  of  tbe  charter  of  tbe  Railroad  Company. 

William  E.  Christian,  a  citi7«n  of  Virginia, 
tbe  complainant  In  this  suit,  is  the  holder  of 
ten  of  the  bonds  issued  as  aforesaid;  and  as  no 
interest  bsd  been  paid  thereon  rince  the  year 
1868,  he  filed  this  bill  in  July,  1888,  in  behalf 
of  himself  and  all  other  bolders  of  the  bonds  re- 
ferred to  who  should  come  in  and  contribute  to 
the  expenses  of  tbe  suit;  and  be  made  defend- 
ants to  the  suit  The  Atlantic  and  North  Carolina 
Railroad  Company,  tbe  president  and  directors 
of  stdd  Company,  personally,  F.  U.  Simmons, 
the  proxy  representing  tbe  stock  owned  bv  the 
State,  and  J.  M.  Worth,  treasurer  of  the  State. 
The  bill  sets  forth  the  material  parts  of  the  Acts 
in  question,  which  Acts  created  the  CTompany 
and  authorized  the  Board  of  Internal  Improve- 
ment, on  behalf  of  the  State,  to  aubscribe  for 
two-thirds  of  the  capital  stock  of  the  Company; 
and,  for  that  purpose,  to  borrow  mmeyaa  the 
credit  of  the  State  and  issue  bondstherefor.  It 
particularly  sets  forth  tbe  section  before  referred 
to,  which  guaranteed  the  pavment  of  tbe  bonds, 
and  thereto  pledged  the  stock  held  by  tbe  State 
It  auies  the  fact  of  the  snhscriptloD  of  the  stock 
and  tbe  issue  of  the  bonds,  and  allegeathat  the 
complainant  la  the  bona  floe  taoMer  for  valne  of 
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tcD  of  the  bonds,  whose  numbers  are  given,  sll 
baTing  Interest  coupons  attached,  the  first  pay- 
able January  1, 1860,  and  one  on  each  bond  for 
every  six  months  thereafter.  The  bill  then 
avers  that,  ever  since  the  year  1868,  the  State 
has  neglected  and  refused  to  make  any  provis- 
ion for  the  payment  of  the  Interest,  and  that 
all  interetit  accruing  since  that  time  remains 
due.  As  the  next  averment  indicates  the  legal 
view  on  which  the  bill  seems  to  be  founded,  we 
quttte  it  In  full.  It  alleges  as  fdlows,  to  wit: 
r«im  "1'hat  the  aforesaid  certificates  of  debt  or 
|X3oj  (j^mjg  by  virtue  of  the  Act  of  the  General 
Assembly  of  the  said  State  of  North  Carolina 
bereiubefore  recited,  and  of  the  pledges  therein 
made  by  tbe  said  State,  a  lien  upon  the  10,666 
shares  of  stock  owned  and  held  by  said  8tat«, 
In  the  said  The  Atlantic  and  Kortb  Carolina 
Railroad  Company,  In  payment  for  which  tbe 
•aid  bonds  or  certificates  of  debt  were  issued, 
and  upon  all  dividends  of  profits  that  have  been 
and  that  may  hereafter  he  declATed  upon  said 
stock,  and  that  tbe  holders  of  said  certificates, 
among  whom  is  your  orator,  are  in  equitv  and 
good  conscience  entitled  to  have  and  receive  all 
•uch  dividends  of  profits  as  the  same  are  paid 
for  and  upon  account  of  the  interest  doe  and 
accruing  on  said  certificates." 

The  bill  then  states  that  it  appears  from  tbe 
report  of  the  officers  of  the  Railroad  Company 
made  to  the  annual  meeting  of  stockholders  in 
June,  188I,tfaBlfortbeprecedingfiBcalyearthe 
Company  bad  received  more  money  than  was 
expended  in  running  and  operating  the  road ; 
and  that,  on  the  1st  of  July^ltJSl,  the  Company 
leased  all  its  propertv  to  The  Midland  Nottb 
Carolina  Railroad  Company  for  the  sum  of 
$40,000  per  year,  tbe  lessee  to  keep  tbe  same  In 
good  repair;  and  then  adds: 

"That  these  sums  not  being  required  for  the 
necessary  expenses  of  aaid  Company,  or  a  large 
part  thereof,  should  have  been  distributed  to 
and  among  the  stockholders  of  said  Company 
by  way  of  dividends,  and  that  the  holders  of 
toe  coupons  of  said  bonds  or  certificates,  among 
whom  IS  your  orator,  are  entitled  In  equlQr  ana 
good  conscience  to  have  whatever  sum  may  be 
received  by  tbe  State  as  and  for  dividends  on 
the  stock  owned  by  said  State  in  said  Company 
appropriated  to  tbe  payment;of  the  interest  due 
and  in  arrears  on  sau]  bonds." 

Tbe  bill  further  states  that  tbe  Midland 
Company  having  failed  to  comply  with  its  con- 
tract, tbe  lease  has  been  declsred  fcnfelted  and 
rescinded,  and  tbe  property  bos  been  restored 
to  the  management  of  The  Atlantic  and  North 
Carolina  Katlroad  Company. 

The  bill  then  states  on  information  and  be- 
lief that  it  is  tbe  purpose  and  intent  of  the  di- 
[830]     rectors  to  again  lease  the  road  and  property  of 
the  Company,  to  which  the  (wmplalnant  ob- 

Jects  for  reasons  set  forth  in  tbe  bill,  and  asks 
or  an  injunction  to  prevent  the  same  being 
done;  but  as  this  part  of  the  bill  and  tbe  relia 
sought  in  relation  thereto  was  abandoned  at  tbe 
bearing  in  the  court  below,  and  Is  not  urged  on 
this  appeal,  it  Is  unnecessary  to  notice  it  fur- 
ther, except  to  quote  tbe  concluding  paragr^>h, 
which  states  the  nature  of  the  claim  of  the 
hondbolders  upon  the  stock  owned  by  the  State 
In  the  Railroad  Company,  and  b  an)08lta  to  a 
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full  understanding  of  complainants'  position. 
It  is  as  follows,  to  wit: 

"XXII.  That  the  holders  of  said  bonds,  hav- 
ing a  lien  on  the  ssld  stock  for  the  payment  of 
tbe  principal  and  interest  of  their  said  debt,  are 
in  equity  tbe  real  owners  of  said  stock,  and 
that  tbe  same  should  be  applied  by  said  State, 
throueb  its  proper  otflcers.  to  the  payment  of 
aaid  d«bt,  and  that  the  State  should  do  nothing 
herself  nor  allow  ianytbing  to  be  done  by  her 
officers  or  bv  her  associates  In  said  Company 
which  would  destroy  or  Impair  the  value  of 
this  security  to  ber  said  creditors;  and  be  in- 
sists, being  so  advised,  that  it  is  contrary  to 
equity  aocT  good  conscience  for  tbe  proxy  of 
tbe  Slate  to  give  his  consent  and  thereby  tbe 
consent'of  tbe  State  to  any  contract  of  leaiie  to 
be  m^de  by  said  Company,  without  the  con- 
sent and  concurrence  of  the  holders  of  said 
l>oods,  until  tbe  Slate  shall  bare  maile  adequate 
provisions  for  tbe  payment  of  said  debt,  ooth 
principal  and  interest." 

The  praver  of  tbe  hill,  so  far  as  relates  to  the 
stock  bel  j  by  tbe  Bute  in  the  Railroad  Com- 
pany, and  to  the  dividends  thereon.  Is  substan- 
tially as  follows,  to  wit: 

1st.  That  the  bonds  or  certificates  of  debt 
held  bv  the  complainant  and  others  may  he 
decreed  to  be  a  lien  upon  tbe  said  stock  and 
dividends  until  paid  or  redeemed. 

2d.  That  all  dividends  on  said  stock  mar 
be  paid  to  the  complainant  and  the  other  bono- 
holders  who  may  join  him  in  the  suit. 

8d.  That  if  said  dividends  prove  Insuffi- 
cient for  this  purpose,  that  a  sale  of  said  stock, 
or  so  much  thereof  as  may  be  necessary  to  pay 
said  certificates,  maybe  made  under  tbe  decree 
of  tbe  court. 

4th.  That  an  account  may  be  taken  of  the  (SM] 
amount  due  for  interest,  etc. 

6th.  That  a  receiver  may  be  appointed  to 
take  possession  of  the  dividends  hmafter  p^- 
able  to  tbe  State; 

6th.  Tbat  tbe  officers  of  tbe  Railroad  Com- 
pany may  be  enjoined  from  paying  to  the  state 
treiK'Urer,  or  to  any  other  person  on  behalf  of 
tbe  Slate,  any  dividends  which  may  accrue  to 
the  State,  and  that  the  treasurer  may  be  en- 
Joined  from  receiving  the  same. 

To  this  bill,  Himmons,  the  proxy  of  the 
state  stock,  and  Worth,  the  state  treasurer, 
filed  a  joint  answer,  separate  from  tbe  other 
defendants,  admitting  the  material  statements 
of  the  bill,  so  far  as  relates  to  the  origin  and 
character  of  the  stock  and  bonds  referred  to, 
but  denying  tbat  any  dividends  were  or  could 
be  made  on  the  stock,  In  consequence  of  the 
expenses  and  legitimate  obligations  of  the  Rail- 
road Companv.  The  concluding  averment  of 
their  answer  u  as  follows,  to  wit: 

"YII.  These  defendants,  further  answering, 
say  that  two  certificates  of  stock,  one  for  one 
thousand  and  sixty-six  shares,  and  the  other 
for  two  hundred  shares,  have  been  Issued  to 
the  Slate  of  North  Carolina  by  the  defendant 
Company,  which  certificates,  together  with  the 
stock  represented  thereby,  are  the  property  of 
the  State  and  are  In  her  possession,  and  have 
been  for  a  kmg  time  before  the  commencement 
of  this  suit,  with  authority  In  no  one  to  part 
with  the  same  except  by  the  direction  of  the 
-General  Assembly  of  the  Slate;  and  these  de- 
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feodaDtfi  nre  advised  that,  so  befog  the  prop- 
erty of  the  State  and  in  her  actual  possession, 
they  cannot  be  taken  therefrom  or  ia  any  wise 
be  aiTccted  by  any  decree  rendered  in  a  cause 
to  wbich  the  State  b  ix>t  a  party;  and  these 
defendants  rely  upon  the  fact  that  the  Stale  is 
not  a  party  to  this  suit  as  If  the  same  bad  been 
■pecially  pleaded."* 

The  other  defendants  also  filed  answers  to 
the  UU,  but  It  ia  uonecessaiy  to  refer  to  them, 
or  to  oUier  incidental  proceedings  which  took 
place  In  the  cause.  The  importaat  facts  on 
wbich  relief  is  claimed  are  as  above  recited 
from  the  statements  of  the  pleadiogT.  The  bill 
was  dismissed  by  the  court  below,  and  from 
that  decree  the  present  appeal  was  taken. 
[Ml]  From  the  foregoing  summary  of  the  state- 
ments and  prayer  of  the  bill  we  see  that  its  ob- 
ject and  purpose  is  to  obtain,  in  behalf  of  the 
complainant  and  other  bondholders,  the  adju- 
dication of  a  lien  npoo  the  stock  held  by  the 
State  of  North  Carolina  In  The  Atlantic  and 
North  Carolina  Railroad  Company,  and  upon 
the  dividends  on  said  stock;  and  the  enforce- 
ment of  that  lien  by  requiring  said  dividends  to 
be  paid  to  the  bondholders,  m  satisfacdon  of 
the  amount  due  on  their  bonds;  and,  if  these 
axe  insuffldeot,  by  a  sale  of  said  stock,  or  bo 
much  thereof  as  may  be  necessary;  aided  by 
the  appointment  of  a  receiver  to  take  posses- 
sion of  said  dividends,  and  an  injunction  to  re- 
strain the  Railroad  Company,  and  its  officers, 
from  paying  to  the  State  treasurer,  or  to  any 
other  person  on  behalf  oi  the  State,  and  to 
restrain  said  treasurer  (tarn  reedving,  any 
moneys  accruing  and  payaUe  as  dividends  on 
said  stock. 

How  the  dividends  due  to  the  State  can  be 
seized  and  appropriated  to  the  payment  of  the 
bonds,  or  how  the  stoc^  held  uid  owned  by 
the  State  can  be  sold  and  tran^erred,  tfarough 
tlie  medium  of  a  suit  in  equity,  without  mak- 
iDg  the  State  a  par^  to  the  suit,  it  Is  difficult 
to  comprehend.  The  general  rule  certamly  is, 
that  all  persons  whose  Interests  are  directly  to 
be  affected  by  a  suit  In  chancery  must  be  made 
parties.  RamU  r.  Clark,  11  U.  S.  7  Cranch, 
§8  [8:  281];  Shields  v.  Barrow,  S8  U.  8.  17 
How.l30,lS0[15:  lQd.160];  monT.C/iieago.]{. 
i.  *  P  k  Cb.  68  U.  8.  18  Wall.  446  [21: 8»7]; 
William  T.  Banlduad.  86  U.  8.  10  Wall. 
[22: 184]:  MeArthtir  v.  Seott.  118  U.  S.  840  [28: 
10251.  The  exceptions  to  the  rule  are  pointed 
out  In  these  cases,  and  do  not  touch  the  present 
case.  The  State  has  a  direct  Interest  to  be  af- 
fected by  such  a  proceeding.  The  proposal  ts 
to  take  the  property  of  the  State  and  apply  it 
to  the  payment  of  its  debts  due  totbeplalnufls, 
and  to  do  It  throu^  the  inatramentallty  at  a 
court  of  equi^. 

The  ground  on  which  it  Is  contended  that 
this  may  be  done  la,  that  the  property  is 
affected  by  a  pledn,  and  may  therefore  be 
dealt  with  in  rem.  Bat  a  pledge,  to  the  legal 
sense,  reqnlrea  to  be  delivered  to  the  pledgee. 
He  must  nave  the  possession  of  it  He  may 
then.  In  defanlt  of  payment  of  the  debt  for 
which  the  thing  is  pledged,  sell  it  for  the  pur- 
pose of  raising  the  amount,  by  merely  giving 
raui  Pf^P^  notice  to  the  pledgor.  In  the  case  « 
l>"**J  stocks  and  other  choses  in  action,  the  pledgee 
must  have  possession  of  the  cerUflcate  or  oucr 


documentary  title,  with  a  transfer  executed  to 
himself,  or  in  blank  (unless  payable  to  bearer), 
80  as  to  give  him  the  control  and  power  oi 
disposal  of  it.  Such  thin(;s  are  then  called 
pledges,  but  more  generally  collaterals;  and- 
they  may  be  used  in  the  same  manner  as 
pledges  properlv  so  called.  If  there  is  no 
transfer  attached  to  or  accompanying  the  doo* 
umenl,  it  is  imperfect  as  a  pledge,  and  requfret 
a  resort  to  a  court  of  equity  to  ^ve  it  effect. 

These  propositions  are  so  Semeniary  that 
they  hardly  need  a  citation  of  authorities  t» 
support  them.  Reference  may  be  made,  how- 
ever, to  Story  on  Bailments,  $  297  et  »eq./ 
OaKy  V.  Cavaroe,  96  U.  S.  467  [84:  7791. 

The  stock  and  dividends  oi  the  State  of 
North  Carolina,  now  in  question,  have  nothing 
about  them  in  Uie  nature  of  a  pledge.  Tba 
10th  section  of  the  Act  of  1855,  relied  on  by 
the  complainant  for  creating  a  pledge,  must  lie 
understood  as  using  the  word  In  a  popular  and 
not  in  a  technical  sense.  That  section  declares, 
first,  that  as  security  for  the  redemption  of 
said  certificates  of  debt  the  public  faith  of  the 
State  is  hereby  pledged  to  the  holders  thereof. 
This  is  no  more  than  a  solemn  promise  on  tha 
part  of  the  State  to  redeem  the  certificates. 
The  section  next.  In  addition  to  the  pledge  of 
the  public  faith,  declares  that  all  the  stock  held 
hy  the  State  in  The  Atlantic  and  North  Carolina 
milroad  Company  shall  be  pledged  for  the 
same  purpose,  and  any  dividend  of  profit  de- 
dared  thereon  shall  be  applied  to  the  payment 
of  the  interest  on  said  bonds.  This  was  ntrth- 
Ing  more  than  a  [vomlae  that  the  stock  should 
be  held  and  set  apart  for  the  payment  of  the 
bonds,  and  that  the  dividends  should  be  ap- 
plied to  the  interest.  There  was  no  actual 
pledge.  It  was  no  more  of  a  pledge  than  is 
made  by  a  farmer  when  he  pledges  fits  grow* 
Ing  crop,  or  his  stock  of  cattle,  for  the  pavment 
of  a  debt,  without  anv  delivery  thereof.  Ha 
does  not  use  the  word  in  its  technical,  but  in 
its  popular,  sense.  His  language  may  amount 
to  a  parol  mortgage,  if  such  a  mortgage  can 
be  created;  but  that  is  all.  So  In  this  case,  the 
pledge  given  by  the  State  in  a  Statute  may 
have  amounted  to  a  mortgaj^,  but  it  could 
amount  to  nothing  more;  and  if  a  mortgage,  it 
did  not  place  the  mortgagee  in  possession,  but 
gave  him  merely  a  naked  right  to  have  the 
proper^  appropriated  and  applied  lo  the  pay- 
ment 01  hia  debt.  But  how  is  that  right  to  be 
asserted?  If  the  mortgagor  be  a  private  per- 
son, tbe  mortgagee  may  dte  him  into  court 
and  have  a  decree  i<a  tbe  foreclosure  and  sale 
of  the  propertT.  The  mortgagor,  or  his  aa> 
signee,  would  be  a  neceMry  par^  in  such  m 
proceeding.  Even  when  absent,  oevond  the 
reach  of  process,  be  must  still  be  made  a  party 
and  at  least  constructively  cited  by  publication 
or  otherwise.  This  is  established  by  the  au- 
thorities before  referred  to,  and  majrv  more 
might  be  dted  to  the  same  effect.  The  pro- 
ce^ng  is  a  suit  against  the  party  to  obtain, 
by  decree  of  court,  the  benefit  of  the  mortgage 
r^hL  But  where  the  mortgagor  to  posseaslM 
is  a  sovereign  State,  no  such  proceeding  can 
be  maintained.  The  mortgagee's  right  against 
the  State  may  be  just  as  good  and  valid.  In  a 
moral  point  of  view,  as  If  It  were  against  an 
individual  But  the  State  cannot  be  Imu^ 
into  conit     med  1^  a  private  party  without 
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Its  conieot  It  was  at  first  beld  thU  court 
tbat,  under  tbe  ComtUution  of  the  United 
States,  a  State  might  be  sued  in  it  by  a  citizen 
of  another  State,  or  of  a  foreign  state;  but  it 
was  declared  by  tbe  11th  Amendment  that  tbe 
judicial  power  of  the  United  States  sbsll  not 
be  construed  to  extend  to  such  suits.  New 
Hampthire  t.  La,  108  U.  S.  76  [37:  8561;  Zou^. 
iana,  EUiott,  t.  Junut.  107  U.  S.  711  [^T:  4481; 
Maryev.  Piirt<m$.  114  U.  B.  827  [29:  207]:  Ha^ 
good  T.  Southern,  117  U.  S.  S2  [29:  8051;  B$ 
Ayert,  128  U.  S.  448  [81:  210]. 

There  is  a  class  of  cases,  undoubtedly,  In 
which  tbe  Interests  of  tbe  State  mav  be  indi- 
rectly affected  by  a  Judicial  proceeding  with- 
oat  making  It  a  party.  Cases  of  this  snt  may 
trlse  Id  courts  of  eqnl^  where  property  u 
brought  under  its  Jurisdiction  for  foreclosure 
or  some  other  proceeding,  and  tbe  Stale,  not 
baring  tbe  title  in  fee  or  the  possession  of  tbe 

fi^ope^ty,  has  some  lien  upon  it,  or  claim  against 
.  as  a  judsment  against  tbe  mortgagor,  sub- 
sequent to  tbe  mortgage.  In  aucb  a  case  tbe 
foredosore  and  sale  <n  tbe  property  will  not 
be  prevented  by  the  Interest  which  the  State 
[244]  has  in  It;  but  Its  right  of  redemption  will  re- 
main the  same  as  before.  Such  cases  do  not 
affect  tbe  present,  in  which  the  object  is  to  lake 
and  appropriate  tbe  State's  property  for  the 
purpose  m  satisfrtiw  its  obligations.  The 
Sirm.  74  U.  8.  7  WaQ.  162, 107  fl9: 129,  181]; 
Briggt  t.  Light  Boat,  11  Allen,  158,  178. 

It  remains  true,  therefore,  that  a  bill  will  not 
lie  to  effect  a  foreclosure  and  sale,  or  to  obtain 
possession  of  property  belonging  to  the  State; 
and  for  the  veir  plam  reason  that,  in  such  a 
case,  the  State  u  a  necessaiy  party  and  cannot 
betued.  This  was  distinctly  hela  by  this  court 
In  the  case  of  Cunningham  t.  Maeon  A  Brum- 
viek  R.B.  Co.  106  U.  S.  446  [27:9921.  In  tbat 
case  the  State  of  Georgia  had  Indorsed  tbe 
bonds  of  a  railroad  company,  taking  a  Hen 
upon  tbe  railroad  as  secuntv.  Tbe  company 
failed  to  pay  the  Interest  of  toe  indorsed  bonds, 
and  the  governor  of  the  State,  under  the  power 
vested  In  him,  took  possession  of  the  rma,  and 
put  It  into  the  bands  of  s  recdver,  who  sold  It 
to  the  State  of  Georgia  and  made  a  conveyance 
to  the  State  accordingly.  Thereupon  the  State, 
by  the  governor  and  other  officers  and  direct- 
ors, took  possession  of  and  operated  the  road. 
The  holder  of  a  second  mortgage  on  tbe  same 
Itfoperty  filed  a  bill  to  forecloae  tfaelr  mortgage 
and  to  set  adde  the  sale  made  hy  the  receiver 
u  Invalid,  and  to  have  priority  of  lien  for  rea- 
sons stated  in  the  bOL  They  made  tbe  gov- 
ernor, tbe  state  treasurer  and  the  state  direct- 
ore  of  the  road  parties  defendant  This  court 
held  that  the  bill  would  not  lie,  because  the  State 
was  an  indispensable  party.  Mr.  JuttieeHinet, 
delivering  the  opinion  of  the  court,  said: 
*'  Whenever  it  can  be  clearly  seen  that  the  State 
b  an  indiq)ensable  party  to  enable  the  court, 
according  to  tbe  rules  which  govern  its  pro- 
cedure, to  grant  the  relief  sought,  It  will  refuse 
to  take  Jurisdiction."  Again:  "In  the  case 
now  under  consideration  tne  State  of  Georgia 
b  an  indispensable  party.  It  is  in  fact  the  only 
proper  defendant  In  tbe  case.  No  one  sued  has 
any  personal  interett  in  Hie  matter,  or  any  ofll- 
cisj  authority  to  grant  the  relief  asked.  No 
foreclosure  suit  can  be  auitalned  wtthont  tbe 
IM  U.S. 


State,  because  she  has  the  l«al  title  to  the 
property,  and  the  purchaser  under  a  foreclosure 
decree  would  get  00  title  in  the  absence  of  the 
Stale.  The  State  is  in  the  actual  possession  of  [t45] 
the  property,  and  the  court  can  deliver  no  pos- 
session to  the  purchaser.  The  entire  interest 
advene  to  the  plaintiff  in  this  suit  is  tbe  Inierett 
of  the  State  of  Georgia  in  tbe  property,  of 
which  sbe  bas  both  the  title  and  poeaesslon." 

These  remarks  are  strikingly  applicable  to 
the  present  case.  The  State  of  North  Carolina 
is  the  only  party  reallv  concerned.  The  whole 
proceeding  is  virtually  against  her.  The  ob- 
ject of  tbe  suit  Is  to  get  possession  of  her  prop- 
erty; to  sequester  her  dividends  (if  any  there 
may  be),  and  to  compel  tbe  payment  of  them 
to  uie  complainants;  to  seize  and  sell  her  stock 
in  tbe  railroad,  stock  of  which  she  Is  in  sole 
possession.  Be  it  true  that  tbe  bondholders 
nave  a  Hen  on  said  dividends  and  stock,  It  is 
not  a  Hen  that  can  be  enforced  without  mil, 
and  that  a  suit  against  the  State. 

We  are  lef  erred  to  a  dedslon  made  at  the  cir- 
cuit by  OkUfJv^ee  Wtite  In  tbe  case  of  8wate)i 
V.  North  Carolina  B.  Co.  1  Hughes,  17,  in 
which,  in  a  case  similar  to  tbe  present,  it  was 
held  that,  Inasmuch  as  the  shares  of  stock  tie- 
longiog  to  the  State  were  pledged  for  the  pay- 
ment of  the  complainants'  .botfds,  they  were 
held  1^  the  railroad  company  as  trustee  for  tbe 
bondholders  as  welt  as  the  State;  and  tbat  If  the 
trustee  was  a  party  to  the  suit,  it  was  not  nec- 
essary tbat  the  State  should  be  a  party.  We 
are  not  certain  that  we  are  fullv  in  possession 
of  the  facts  of  that  case;  but  If  they  were  the 
same  as  In  tbe  present  case,  with  the  highest 
respect  for  the  opialons  of  tbe  lamented  chief 
Justice,  we  cannot  assent  to  tbe  coaclusions  to 
which  he  arrived.  In  tbe  general  principles 
that  a  Stale  cannot  be  sued;  that  iu  property, 
in  the  possession  of  its  own  officers  and  agenu, 
cannot  be  reached  by  its  creditors  by  means  of 

Judicial  process,  and  that  in  any  such  proceed- 
Dg  the  State  is  an  indispensable  party,  Chi^ 
Jvttiee  Waite  certainly  did  express  hisempbatiG 
concunence.  In  the  able  opfokHi  delivered  by 
blm  on  behalf  of  the  court,  in  the  case  of  Louu- 
iana,  miott,  v.  Jumel.  107  U.  S.  711  [37: 448]. 
Hb  views  in  the  Swatetf  Gate  seem  to  have  been 
based  on  the  notion  that  the  stock  of  tbe  State 
was  lodged  in  the  bands  of  the  railroad  company 
as  a  trustee  for  tbe  parties  concerned,  and  was 
not  In  the  hands  ot  tbe  State  itself,  or  of  Its  [246] 
immediate  officers  and  agents.  But  If  the  facta 
In  that  case  were  as  he  supposed  them  to  be, 
tbe  facts  in  tbe  present  case  are  certainly  di^ 
ferent  from  that.  No  stockholder  of  any  com- 
pany ever  had  more  perfect  possession  and 
ownership  of  his  stock  than  the  State  of  North 
Carolina  bu  of  tiie  stock  in  question.  There 
mav  be  contract  claims  against  It;  but  they  an 
claims  egainit  tbe  State,  bectuae  based  solely 
on  the  contnot  of  the  State,  and  not  on  posses- 
ion. 

We  think  that  the  State  b  an  Indispensable 
party  to  any  proceeding  in  equi^  in  which  its 
property  is  sought  to  be  taken  and  subjected  to 
tbe  payment  of  Its  obligations;  and  tbat  the 
present  suit  la  of  that  character,  and  cannot  be 
suatained. 

2%«  Aonv^tib  ObvuA  Onrt  Uaprmed. 
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[208]  UNITED  STATES,  AppU, 

CHARLES  0.  WATEBS. 

(See  B.a  BepoEtv^ed.  UB-CU.) 

Feet  of  dUtriet  attomeg—not  eu^eet  to  review  by 
Attoraey-OeTieTal— power  <i$  Attomejf-Oen- 
erai  over  ordert  of  courts. 

1.  The  dttetetlonarr  fee  tbst  nwj  tw  allowed  to  • 
dlitrict-attorner  for  aoourlns  a  coarieUaa  In  a 
caMOf  Indlctmeotfor  a  crlmetrledbrftjurr  la 
□oDe  the  lea  an  looldeat  to  the  trial  and  Jndf- 
meiit  because  Its  allowance  ii  contingent  upon  a 

COOVlCttOD. 

t.  In  allowliig  the  counsel  fee  to  the  dlstrlot-attor- 
ney  the  court  acts  in  Its  Judicial  oapaclty,  and 
such  aJlowaooe,  being  a  judicial  act  of  n  court  of 
competent  Jurlsdlotlon.  is  not  subject  to  the  re- 
exHiulDatlon  and  reversal  of  the  Attomer-Gen- 
enil. 

S,  The  supervisory  power  iilTen  the  Attoroey- 
Oeneral  by  section  368  of  the  Revised  Statutes 
does  not  Include  the  power  of  rerlewlofr  the  dis- 
cretion of  a  Judge  in  making  allowaDoee,  or  of  al- 
tering hla  orders  and  decrees  therein. 

4.  The  Butboritr  of  the  Attomer-Oeaeral  Is  pure- 
ly of  an  executive  character  and  cannot  by  any 
stretch  of  construction  be  made  to  extend  over 
the  proceedings,  the  Judgments  or  the  orders  of 
the  court§  under  whoee  Jurisdiction  the  district- 
attorneys,  under  the  taw,  are  required  to  per- 
form tbcir  duties. 

[No.  98.] 

Submitted  Nov.  11, 1889.  J)ecidedJan.t7,1890. 

APPEAL  from  a  Judgment  of  the  Court  of 
Claim»<,  in  favor  oi  claimant,  in  an  action 
by  a  District- Attorney  of  the  United  States  to 
recover  a  balance  for  services  performed  un- 
der section  824  of  the  Revised  Statutes  and 
withheld  from  him  by  the  Treasury  Depart- 
ment under  the  iostructloiu  of  the  Attoroey- 
<3eDeral.  Affirmed. 
The  facts  are  stated  in  the  oplnloD. 
Reported  below,  21  Ct.  CI.  80. 
Mr.  Benjamin  Wilson  for  appellaota. 
Mr.  Ch&rl«s  C.  Lutcaater  for  appellees. 

 ,     Mr.  Juatiee  Lamar  dellTcred  the  opinion  of 

1209]  the  court: 

Tbis  is  an  actton  brought  Id  the  Court  of 
Claims  on  the  18th  offFehruary,  1885,  by  a  dis- 
trict attorney  of  the  United  States  to  recover  a 
balance  of  ^30,  alleged  to  be  due  him  for  serv- 
ices performed  under  section  824  of  the  Re- 
vised Statutes,  and  withheld  from  him  by  the 
accountiaiE  officers  of  the  Treasury  I)epar^ 
ment.  under  instructions  from  the  Attomey- 
Oeneral. 

The  material  facts  in  the  case,  as  found  by 
the  court  below,  are  subatantially  as  follows: 
The  clainiiiDt,  Charles  C.  Waters,  for  six  years 
tmmedintely  preceding  the  commencement  of 
the  action,  had  been  United  States  District  At- 
torney for  the  Eastern  District  of  Arlianaas, 
and  in  his  official  capacity,  during  tbst  period, 
had  tried  twenty-two  inaictments  for  crimes, 
before  a  Jurr,  securing  a  conviction  in  each 
case.  The  district  court  before  which  those 
causes  were  tried  allowed  bim  $30  counsel  fee 
in  each  case,  In  addition  to  the  fees  otherwise 
provided  for,  in  accordance,  as  is  claimed,  wittt 
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the  provisions  of  section  824  of  the  Revised 
Statutes.  When  his  accotmts  were  forwarded 
to  the  accounting  officers  of  the  Treasury  De- 
partment they  were  submitted  to  the  Attorn^- 
General  for  his  supervision  (Rev.  StaL  ^  868), 
who  reduced  the  amounts  allowed  claimant  to 
|10  in  fire,  |15  in  fourteen  and  |30  in  three 
of  the  cases — in  all  $320.  The  accounting  of- 
ficers of  the  Treasury  Department  followed  Uia 
action  of  the  Attomey-Qeneral  and  passed  the 
accounts  as  reduced. 

The  practice  of  reducing  the  allowaucei 
made  to  dlMrict  attorneys  for  counsel  fees  first 
began  about  1878,  when  Attomey-Qeneral 
Devena  issued  the  fbllowing  circular: 

"Department  of  Justice. 

"  Washington,  .  187a 

"  ,  Esq., 

"United  States  Attorney,  District  of  : 

"Sir:  Your  sttention  Is  invited  to  the  con- 
cluding clause  of  section  824  of  the  Revised 
Statutes  of  the  United  States,  permitting  an  al- 
lowance not  exceeding  (80,  in  addition  to  the 
other  legal  fees  of  the  United  Sutes  attorney, 
in  proportion  to  the  importauce  and  difficulty 
of  the  cause,  when  a  conviction  is  had  before 
a  Jury  on  an  indictment  for  crime.  Whenever 
you  nave  obtained  the  approval  of  the  court  to 
a  special  fee  under  tbis  clause,  yon  will  forward 
wiUi  your  account  of  the  same  to  the  first 
auditor  a  brief  itatement  of  the  points  and  dr* 
cumstances  in  each  case,  which  render  it  one 
of  the  importance  and  difficulty  contemplated 
by  the  statutes.  Your  account,  together  with 
the  statement,  will  be  submitted  by  the  first 
auditor  (in  such  cases  as  he  deems  necessary) 
to  the  Attoniey-Oenml,  in  order  to  determine 
from  the  means  afforded  whether  such  special 
counsel  fees  should  be  allowed  in  the  final  set- 
tlement. 

"Very  respectfully,      Charles  Devens, 
''Attomey-GteDeral." 

Previously  to  that  time  such  allowances  by 
the  court  were  accepted  without  alteration. 
The  claimant's  whole  counsel  fees  would  not 
exceed  the  maximum  of  |6,000  in  any  one  year. 

It  is  to  recover  this  balance  of  |320  that  Ibe 
suit  is  brought.  The  Court  of  Claims,  upon 
the  foregoing  facts,  rendered  judgment  in  fa* 
vor  of  cuimant  for  the  amount  in  dispute.  21 
CU  CI.  80.  Tbe  assignment  of  errors  is  a  gen- 
eral one,  and  is  merely  to  the  effect  that  the 
court  below  erred,  upon  the  facts  found,  in  its 
conclusion  of  law,  that  the  appellee  was  enti- 
tled to  recover  from  the  Unlteia  States  tbe  stun 
of  J^. 

The  fees  In  question  were  idlowed  by  the 
court  under  sections  828  and  824  of  the  Re- 
vised Statutes.  Section  82i)  provides  that  "the 
following  and  no  other  compensation  shall  be 
taxed  and  allowed  to  attorneys,  solicitors  and 

Sroctors  in  the  courts  of  the  United  States,  to 
istrict  attorneys,  clerks,  etc.,  .  .  ,  except  in 
cases  otherwise  expresslj-  provided  for  by  law." 
Section  824,  after  limitmg  the  fees  to  tbe  dis- 
trict attorneys  for  their  official  services  therein 
named,  each  at  a  specific  amount,  Irreapectiva 
of  the  labor  and  responsibility  involvra,  pro- 
vides in  its  concluding  clause  that,  "when  an 
Indictment  for  crime  is  tried  before  a  jury  and  f*|ii 
a  conviction  is  had,  the  district  ^tomey  may  L** 
be  allowed.  In  addition  to  the  attorney^  fees 
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herein  provided,  a  counsel  fee.  Id  proporlion  lo 
the  Importance  and  difficulty  of  the  cause,  not 
exceeding  thirty  dollars." 

Tbe  exact  amount  of  tbe  allowance,  witbin 
tbe  prescribed  limit,  thus  authorized,  is  left 
dlscretionaiy;  but  the  section  does  not,  in  so 
many  words,  designate  the  person  or  thbuoal 
by  whom  that  dbcietioD  sball  be  exercised. 
Tbe  coDtentiOD  of  tbe  United  States  ta  that  this 
discretionary  power  ia  vested  in  the  Attomey- 
Oeoeral;  and  that  the  fixing  of  tbe  amount  of 
a  anecifll  couosel  fee,  in  the  absence  of  express 
legislative  provisioo,  is  not  «  judicial  but  an 
executive  act,  to  be  exercised  by  tbe  Attorney- 
Qeoeral,  as  tblel  of  the  department  to  wblcb 
dbtrict  attorneys  belong.  The  view  oo  which 
the  court  below  rested  its  decision  was  that 
this  discretionary  power  pertains  to  the  Judi- 
cial functions  oi  the  court  before  which  the 
cause  was  tried,  and  by  which  Congress  mani* 
festly  intended  that  its  importance  and  difHcul- 
^  should  be  determined:  and  that,  therefore, 
ue  allowance  by  the  district  court  of  tbe  fees 
in  question  was  (Kmclurive  upon  the  Attorney- 
<3eneral  and  the  accountlnK  officers  of  the 
Treasury  Depnrlment. 

It  will  be  observed  that  none  of  the  provia* 
Ions  of  these  sections  has  any  reference 
whatever  lo  the  matter  of  rendering  or  revis- 
ing accounts,  or  to  the  powers  and  duties  of 
the  Attorney-General,  or  of  tbe  accountins  offi- 
cers of  the  Treasury  Department,  in  relation 
to  the  accounts  of  district  attorneys.  They 
relate  exclusively  to  the  compensation  or  fees 
to  be  taxed  and  allowed  those  officers^  and  the 
concluding  paragraph  applies  alone  tn  the  al- 
lowance of  tbe  additional  fee  to  tbe  district  at- 
torney, for  services  rendered  within  tbe  court 
on  the  trial  of  a  cause,  all  tbe  steps  and  inci- 
dents of  which,  including  tbe  taxation  of  costs 
arisiDg  in  the  course  of  the  proceedings,  are 
within  tbe  knowledge  and  under  the  Jurisdic- 
tion of  the  court.  They,  in  express  terms,  re- 
quire tbe  district  ^tomey's  fees  to  be  taxed, 
and  no  other  tribunal  can  tax  them  except  the 
court  having  jurisdiction.  In  the  case  of  The 
BaliiTwre,  W  U.  6.  8  Wall.  877  [19:  463L  re- 
ferring to  tbe  provision  of  the  Statute  of  Feb- 
ruary 36,  1668  (10  Stat.  161),  part  of  the  first 
[SIS]  section  of  which  was  incorporated  in  Jute  verba 
into  these  two  sections  of  the  Revised  Statutes, 
It  was  held  that  fees  and  costs  allowed  to  at- 
torneys, solicitors  and  proctCTs  hi  admiralty 
eases  were  taxable  as  costs,  as  an  Incident  to 
tbe  trial  and  judgment.  Sayathe  court  in  that 
case,  page  892: 

"Fees  and  costs,  allowed  to  tbe  officers  there- 
in named,  are  now  regulated  by  tbe  Act  of  the 
S6tb  of  February,  18^,  which  provides  in  its 
first  section  that.  In  lieu  of  tbe  compensation 
now  allowed  by  law  to  attorneys,  solicitors, 
proctors,  district  attorneys,  clerks,  marshals, 
witnesses,  jurors,  commisaioneiB  and  printers, 
the  following  and  no  other  compensation  shall 
be  allowed.  Attorneys,  solicitors  and  proctors 
may  charge  their  clients  reasonably  for  their 
services.  In  addition  lo  tbe  taxable  costs,  but 
nothing  can  be  taxed  as  costs  against  the  <H>po- 
dte  party,  as  an  Incident  to  the  Judgment,  for 
their  services,  except  the  costs  and  fees  therein 
described  and  enumerated." 

No  distinction  Is  made  by  the  court  or  by  the 
atatutes  between  the  tees  iracrlbed  In  admiral- 
13S  t.  8. 


tv  cases  as  an  incident  to  the  judgment  and 
tlinse  so  incident  in  other  cases.  All  tiie  costs 
and  fees  "therein  described  and  enumerated" 
are  put  oo  the  same  footing,  as  taxable  costs, 
incident  to  the  judgment  Tbe  discretionary 
fee  that  "may  be  allowed"  to  a  district  attor- 
ney for  securing  a  conviction  in  a  cose  of  In- 
dictment for  ti  crime  tried  by  a  jury  is  none 
the  less  an  incident  to  the  trial  and  judgment 
because  its  allowance  is  contingent  upon  a  con- 
viction. Both  before  and  since  the  enactment 
of  the  Statute  of  1858,  courts  in  tbe  exercise  of 
their  discretion  have  allowed  couQ<^el  fees  in 
many  cases  without  question  when  reviewed  by 
this  court.  In  The  ApoOon,  22  U.  S.  9  Wheat. 
862,  879  [6:  111.  UO],  and  In  Gtnkr  v.  The 
American  and  Ocean  Inturanc  Ompaniex,  28 
U.  8.  8  Pet.  307,  319  [7:  688,  693].  tbe  allow- 
ance of  counsel  fees  by  the  court  belnw  wus 
affirmed  by  this  court  as  a  matter  within  the 
sound  discretion  of  tbe  court  before  whom  the 
cause  was  tried;  and  those  derisions  were  cited 
with  approval  In  QUndaie  Etattic  Pbbrie  Co.  v. 
Smitli,  100  U.  S.  110  [25:  547],  and  Paper  Ii.>f, 
C(m$,  105  U.  6.  766,  772  [26:  959,  961].  In 
United  SUttea  v.  Ingemoll.  1  Crabbe,  135.  suit 
was  brought  bv  the  United  States  against  a 
United  States  district  attorney,  for  money  had 
and  received.  He  pleaded,  as  a  set-off.  among 
other  items,  $5,083.20  for  costs  taxed  and  al- 
lowed in  criminal  cases, jiayment  of  which  iiad 
been  withheld  by  the  Treasury  Department. 
It  was  held  that  those  coats  (which  were  atlor- 
ney's  fees)  conslituted  a  fair  and  Icfral  set  o(T; 
and  the  courilaid  down  the  principle,  as  cm- 
cistly  stated  in  the  syllabus,  that  "the  allow- 
ance  of  costs  to  a  district  attorney  is  altogether 
in  tbe  jurisdiction  of  the  judge,  and  not  witbin 
the  power  of  the  officers  of  the  treasury." 

In  harmony  with  those  decisions,  and  in  ac- 
cordance with  the  practical  con.struction  placcrl 
by  tbe  courts,  by  the  Attorney-General  him-^elf 
and  by  the  accounting  officers  of  the  Treasury 
Department,  upon  the  Act  of  February  26, 1853 
(now  sections  82S  and  824,  Revised  Statutes), 
the  judge  before  whom  the  case  was  tried  al- 
ways exercised  tbe  discretion  of  allowing  au 
additional  counsel  fee  to  district  attorneys,  in 
tbe  fpedfied  cases,  without  the  revision  of  any 
executive  officer,  from  the  passage  of  that  Act 
until  1878. 

But  in  1878  the  Attorney-General,  in-the  cir- 
cular letter  hereinbefore  set  forth,  assumed  the 
authority  to  change  the  uuiform  practice,  and 
tn  revise  and  alter  tbe  allowances  of  those  coun- 
sel fees  made  by  tbe  judge.  In  our  opinion 
this  attempted  change  was  not  warranted  by 
law.  In  allowing  tbe  counsel  fee  to  the  dis- 
trict attorney  the  court  acted  in  its  judicial  ca- 
pacity, and  such  allowauce,  being  a  judicial 
act  of  a  court  of  competent  jurisdiction,  was 
not  subject  to  tbe  re-examination  and  reversal 
of  the  Attorney- General.  United  Siates  v. 
(yOradv,  89  U.  8.  32  Wall.  641  [22:  773];  But- 
terworth  v.  United  fttaUa,  Hoe,  112  U.  S.  50, 67 
[28:  656,  661];  HayfnLm't  Que,  8  Dall  408. 410 
[1:  486],  noU  a. 

If  the  Attorney-General  has  the  right,  upon 
:  information  derived  from  a  statement  made  to 
bim  by  a  district  attorney  as  to  tbe  facts  and 
'  circumstances  of  a  trial  in  court,  to  reduce  a 
fee  allowed  by  the  court,  he  may  with  equal 
right  and  propriety  increase  such  fee  should  lie 
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dcterroine  thst  tbf  lodge  bad  uoderestiaiated 
tbe  importaoce  and  difflculty  of  the  cause  tried 
before  bira,  and  had  undernlued  the  Mrrices 
of  Bucb  distrirt  atioraev. 
tS141  ^  coDtcodcd  that  tne  power  of  the  Attor- 

oey-General  to  make  the  reduction  in  questlOD 
is  Tested  in  him  by  virtue  of  section  8W  of  the 
Bevised  Statutes,  whtcb  provides  as  follows: 

'  'The  At  torney-Gteneral  shall  eierdae  general 
supervisory  powers  over  tbe  accounts  of  district 
•ttomeys,  marshals,  clerks  and  other  ofl&ceEi  of 
the  courts  of  tbe  United  States." 

The  supervisory  powers  given  In  this  section 
are  precisely  those  which  were  exercised  by  the 
becretai^  of  the  Inlerior  before  tbe  Department 
of  Justice  was  established,  and  which  were 
tnmsferred  from  tbe  Secntaty  of  the  Interior 
to  tbe  Attomev-Geoeral  by  the  18th  section  of 
the  Act  of  June  22,  ISTO,  cbap.  160  (16  Stat. 
164).  That  section  provides  that  "tbe  super- 
visory  powers  now  exercised  by  tbe  Secretary 
of  the  iDterior  over  tbe  accounts  of  the  district 
attorneys,  marsihats,  clerks  and  other  officers  of 
the  courts  of  the  United  Slates  shall  be  exer- 
cised by  the  Altomey-Geoeral,  who  shall  sign 
all  requisitions  for  tbe  advance  or  payment  of 
moneys  out  of  the  treasury,  on  estimates  or  ac- 
counts, subject  to  tbe  same  control  now  exer- 
cised on  like  estimates  or  accounts  by  the  first 
auditor  or  first  comptroller  of  tbe  treasury." 

It  was  never  claimed  by  the  Secretary  of  the 
Interior,  nor  considered  by  tbe  officers  of  the 
Treasury  Department,  that  those  supervisory 
powers  over  accounts  gave  him  any  authority 
to  make  an  allowance  of  fees  under  section  824 
of  tbe  Kevised  Statutes,  or  to  review  and  re- 
vvrse  a  judicial  order  allowing  such  fees. 

A  close  examination  of  the  Statutes  by  which 
these  supervisory  powers  are  defined  shows,  as 
well  stated  In  the  opinion  of  tbe  court  below, 
that  they  extend  to  seeing  that  tbe  accounts  are 
in  due  form.  In  accordance  with  the  law  and 
regulations;  that  all  receipts  are  properly  cred- 
ited ;  that  all  Items  of  payments  and  allowances 
are  authorized  by  law;  that  nothing  is  retained 
beyond  the  maximum  fixed  by  the  statute,  and 
that  in  every  respect  tbe  law  relating  to  the 
same  has  been  fully  complied  with;  and  does 
not  include  the  power  of  reviewing  the  discre- 
tion of  a  judge  to  making  allowances,  or  of  al- 
tering his  orders  and  decrees  therein. 

We  are  unable  to  perceive  tbe  pertinence  and 
(S15]  tone  of  the  argument  drawn  from  tbe  author- 
ity of  the  Attoroey-Oeneral,  as  chief  of  tbe  De- 
partment of  Justice,  exercising  the  power  of 
superintendence  and  direction  over  the  district 
attorneys  as  subordinate  officers  belonging  to 
that  Department.  This  authority  it  purely  of 
an  executive  character,  analogous  to  that  of  aJl 
the  other  chiefs  of  their  respective  Departments. 
The  superintendence  and  direction  which  he 
exercises,  however  comprehensive  and  minute 
it  may  be,  ofar  the  duties  of  those  officers 
which  an  porely  admlnistiaUve  and  executive, 
cannot  br  any  stretch  of  construction  be  made 
to  exteno  over  the  proceedings,  the  judgments 
or  the  orders  of  the  courts  under  whose  juris- 
diction the  district  attomers,  under  tbe  law, 
are  required  to  perform  their  duties. 

With  ngaid  to  the  supervisory  power  of  the 
Mcoaodiig  oflScoi  of  tbeTreasary  Department 


in  this  cormedioo,  It  is  to  be  observed  that,  ac- 
cording to  the  record  In  the  present  case,  those 
officers  simply  "followed  the  action  of  Uie  At- 
torney-General,"  which,  ai  we  have  already 
seen,  was  unauthoriied  by  law.  The  coansu 
for  tbe  United  States,  while  Insisting  that  tbe 
discretion  in  question  Is  vested  in  tbe  Attorney* 
General,  concedes  in  his  brief  that  It  was  not 
meant  to  be  given  to  the  accounting  officerib 
In  this  connection  he  s^: 

"The  accounting  offloers  of  the  treasaiy 
could  never  have  been  given  this  discretion  In 
fixing  an  additional  atlo'KaDce;  for,  from  the 
nature  of  the  case,  they  know  nothing  about 
the  difficulty  and  unportance  of  tbe  work  done 
by  a  district  attorney,  and  because  fixing  com- 
pensation for  services  Is  foreign  to  their  ordi- 
nary business.  The  discretion  is  of  a  kind  ther 
never  exercise,  and,  moreover,  when  exerdsed 
by  another,  they  cannot  alter  or  amend  what 
is  done." 

Further  discussion  of  this  point  Is  not  neces- 
sary. Tbe  powers  and  duties  of  the  nrrount- 
ing  officers  are  well  described  by  tbe  totirt  be- 
low In  tbe  following  language,  with  which  ve 
agree: 

"Those  powers  and  duties  are  well  under- 
stood. The  auditor  merely  examines  and  au- 
dits accounts,  neither  allowing  nor  disallowing 
the  same,  certifies  balances,  and  transmits  tbe 
same  to  the  comptroller  for  his  decision  Ihere- 
on.  Tbe  comptroller  decides  whether  or  not 
tbe  Items  are  authorized  by  statute,  and  are  le-  [IM] 
gaily  chargeable.  He  has  no  power  to  review, 
revise  ana  alter  items  expressly  allowed  by 
statute,  nor  Items  of  expenditures  or  allow- 
ances made  npon  tbe  judgment  and  discretion 
of  other  officers  charged  with  tbe  duty  of  ex* 
pending  the  money  or  of  making  tbe  allow- 
anras.  Hisdutv  extends  no  further  than  to 
see  that  the  officers  charged  with  that  dtitf 
have  authorized  tbe  expenditures  or  have  made 
the  aUowaoces."  21  Ct  CI.  87, 88. 

For  the^^regoing  raoacnu,  thtju^fmtnt  9f  tf« 


JOHN  OOULAH  »t  al.,  Ap^.,  I"**' 
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ANN  DOULL. 
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VUA  Aofufa  a»  la  wi'ff*  lertrinrfc  atdtiut  ■ 
amUguitg  tit  will— «Am  t^tainable  partt 
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L  Under  the  Statute  of  Utah,  that  wtMoanr  testa, 
tor  Shall  omtt  to  provldelD  Usor  tarwUlfwaay 
of  Us  or  her  ohlldrao  or  f'n-  tbe  laue  of  any 
oeaspd  ahUd,  onleas  It  aball  appear  that  sooh  oiBli> 
ttoa  was  tolsotlooa).  luoto  obUd.  or  Um  Imam 
■Mh  (UM,  BbaU  hava  the  same  ahan  In  tbe  estala 
of  the  testatoraa  if  heorsbahad  dtodtotestata, 
ezMoato  evMsBoe  isadmiHibleto  ihowtliastha 
testator*s onlSBloa  to  provide fW  aohUwasto- 
MnUooaL 
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•nUarul^  arlMS  u  to  wblob  of  two  or  more 
tbfngi  nr  peraoiu  tbe  testator  referred  to.  It  be< 
tng  legaUr  certain  that  he  tnti^nded  ooe  or  the 
otber.  evideoce  of  hte  declaration*,  of  tbe  Inatruc- 
tloiu  (1^*611  for  hta  will  and  of  other  oiMum- 
■tanccaof  tbellkenatun,  to  admWbletodeTei^ 
mloe  bis  Intentton. 
t.  The  rule  ordlnarilj  followed  Id  oonatrulng  flUt- 
uteetotoadopttbeoonstructtODOf  tbecourta  of 
tbe  eouDtiy  bf  wtaoie  L^alature  tbe  statute  was 
origlnallr  adopted.  In  tbli  caae  tbe  court  fol- 
lowa  tbe  ooustructlon  of  tbe  State  which  was  the 
•ource  of  tbe  Statute,  to  wlU  Haseachusette;  not 
that  of  tbe  State  from  wbicb  tbe  Statute  was  Im- 
mediately takm.  to  wit:  Calironila. 

[No.  124.] 

SubmitUdNov.  IS,  1889.  Decided  Jan.  t7, 1890. 

APPEAL  from  a  judgmeot  of  tbe  Supreme 
Court  of  tbe  Territory  of  Utab.  In  favor  of 
defendflDi,  io  an  actioD  by  tbecbfldrea  of  Jobo 
Coulam  and  Zen  Snow  to  recover  an  un> 
divided  interest  In  real  estate  in  Salt  Lake  City. 
AJUrmed. 

Statement  by  Mr.  Chi^  Jv&Uee  Fuller: 
John  Coulam  of  SaltLakeCltj,  in  tbe  Coun- 
ty of  Salt  l4ike  and  Territorv  of  Utab,  died  at 
that  place  on  the  20th  day  of  May,  A.  D.  1877, 
leaving  him  survivinr  his  widow,  now  Ann 
Doull  (she  having  since  his  death  intermarried 
vith  one  George  Doull),  and  Jobo  Coulam, 
George  Coulam,  Heory  Coulam,  Fanny  Baker 
[C17]  and  Sarab  J.  Helner,  bis  children  and  only 
beirs-at-law.  At  tbe  time  of  his  death,  tbe  said 
J(An  Coulam  was  seised  in  fee  simple,  and  In 
possession,  of  the  foltowiog  described  real 
property,  to  wit:  "All  of  lot  No.  six  (6>.  in 
block  fifty-Dine  (69).  in  plot 'B,' Salt  Lake  City 
survey,  in ,  the  City  and  County  of  Salt  Lake 
and  Territory  aforesaid,  with  the  tenements 
and  appurtenanoea  thereunto  belonging."  He 
left  a  last  will  and  testament,  which  waa  duly 
admitted  to  probate,  and  waa  as  followa: 

"],  John  Couhim,  being  of  sound  mind  and 
memory,  do  make  and  publish  tfala  my  last  will 
and  testament  in  maooer  and  form  fotlowiog: 
I  give  and  bequeath  unto  my  beloved  wife, 
Ann  Coulam.  aU  my  personal  property  and  real 
estate,  to  wit,  tbe  sum  of  one  thousand  and 
twenty-flve  ($1,096)  dollars,  held  in  trust  1^ 
Wells,  Fargo  ft  Co, and  now  due  mefrom  thie 
Hon.  William  A.  Hamlll  by  note  now  In  my 
pcvsession;  and  I  also  give  and  bequeath  unto 
my  said  beloved  wife  Ann  my  freehold  estate 
known  and  recorded  as  lot  sii  (6),  block  fifty- 
nine  (69),  plot  'B,'  Salt  Lake  City  survey,  with 
■11  the  messuages,  lenemeots  and  q^urte- 
nances  thereunto  belonging;  and  all  tbe  rest, 
residue  and  remainder,  aiut  all  tbe  debts  ac- 
cruing to  me,  of  my  personal  estate,  goods  and 
chattels  of  what  kind  and  nature  soever,  I  give 
and  bequeath  the  same  to  my  said  beloved 
wife,  aud  I  hereby  revoke  all  forma  wills  by 
me  made." 

Upon  the  9d  of  November.  1886,  the  children 
of  the  testator  and  one  Zera  Snow  brought  an 
action  in  the  District  Court  of  tbe  Third  Judi- 
cial District  of  the  Territorv  to  recover  an  un- 
divided interest  in  tbe  real  estate  above  de- 
■crlbed,  the  children  claimiog,  as  heirs-at-law, 
three  quarters  of  the  estate,  real  and  personal, 
of  Coulam,  deceased,  and  Zera  Rdow,  as  own- 
er by  conveyance  from  said  bdrs-at-Uw  made 
19t  V.8. 


Biace  the  death  of  John  Coulam,  an  undivided 
one- fourth  part  of  the  real  estate  in  question, 
the  plaintiffs  together  averring  title  to  an  und^ 
vided  three  quarters  thereof. 

The  complaint  set  up  the  will,  and  alleged 
"  that  in  or  by  said  will  said  John  Coulam, 
testator,  omitted  to  provide  for  any  of  his  said 
children,  the  said  plaintiffs;  that  it  does  not 
appear  that  said  omission  was  lolenlional." 
The  defendant  answered,  and  denied  "  that  tbe  L'^b] 
omis^IoD  of  said  decedent  testator  to  provide  in 
his  said  will  for  his  said  children  was  not  in- 
tentlonU  on  tbe  part  of  said  testator,  and,  on 
the  contrary,  alleges  that  said  omission  was  in* 
tentlonal  on  the  psrt  of  said  testator  and  so  ap- 
pears." A  jury  having  been  expressly  waived, 
the  cause  was  heard  by  the  court. 

Upon  tbe  trial  evidence  was  offered  on  be- 
half of  the  defendant,  and  admitted  over  the 
oblectioD  of  tbe  plainttfls,  tending  to  show  Khai 
before  and  after  and  at  tbe  Ume  of  tbe  execu- 
tion and  publication  of  the  wilt,  and  up  to  the 
time  of  his  death,  tbe  testator  was  In  full  poa* 
session  of  bis  faculties,  and  of  sound  and  per- 
fect memory;  that  he  had  no  other  propertv, 
when  the  will  was  executed  or  at  his  deatn, 
than  that  mentioned  in  tbe  will;  that  he  had 
previously  personally  prepared  the  drafts  of 
two  other  wills,  which  be  called  forand  which 
were  before  bim  when  the  will  in  question  was 
drawn,  both  of  those  prior  wills  being  in  bis 
own  handwriting  and  signed  by  him,  and  omit- 
ting to  provide  for  his  children;  that  tbe  Instru- 
ment in  question  was  drawn  by  a  Mr.  Campbell, 
to  whom  the  testator  gave  instniclloDS  as  to 
what  it  sbould  contain;  that  the  testator's  wife, 
tbe  defendant  In  this  action,  had  lived  with  him 
for  nearly  thirty  years,  had  raised  his  children, 
the  youngest  from  babyhood,  and  had  worked 
harn  and  helped  to  make  the  money  with  which 
the  houses  upon  the  lot  were  built;  that  tbe 
children  had  all  attained  maturity,  were  mar- 
ried and  had  homes  of  their  own  (chiefly  be- 
stowed on  them  by  the  testator  and  his  wife), 
and  were  In  comfortable  circumstances:  and 
that  his  daughters  and  sons  were  in  daily  at- 
tendance upon  him  during  his  last  illness,  and 
when  the  will  was  drawn  up  and  executed. 
None  of  the  evidence  was  ottered  for  the  pu^ 
pose  of  showing  advancements. 

Tbe  court  thereupon  rendered  Ita  dedslon  In 
writing,  and  made  and  filed  the  foltowtng  find- 
ing of  fact: 

"That  the  omission  and  failure  of  John 
Coulam,  senior,  tbe  testator,  to  provide  for  any 
of  his  children,  the  said  plalntlfls,  in  his  last 
will  and  testament,  waa  Intentional  on  bii 
part." 

And  the  condnrion  of  law:  "Thatthe  de- 
fendant Is  entitled  to  recover  hereiiL" 


Judgodent  was  accordingly  entered  for  tbe 
defendant,  and  the  cause  Is  brought  here  on 
BppeaL 

Mem».  WiUiam  O.  HaU  and  John  A. 
Harslutll.  for  appellants: 

The  intent  of  a  testator  must  be  found  on  the 
face  of  the  will,  and  extrinsic  evidence  is  inad- 
missible to  show  it,  the  exception  being  where 
such  evidence  is  needed  to  remove  a  latent 
bigulty. 


[119] 


Digitized  by 


Google 


216-333 


SCPRKME  ConRT  OF  THK  UNITED  STATES. 


Oct.  I'ERM, 


1  Jarraan,  Wills,  708-710,  and  note;  1  Red- 
fleld,  Wills.  .139: 1  GrecnI.  Ev.  g  290:  Hawkins, 
Wills,  9;  V.  Mann,  1  Johns.  Ch.  231; 
Tucker  v.  ^-amnn's  Aid  Soeieti/,  7  Met.  188; 
Spencer  v.  Ih's'/ins,  22  Conn.  526;  Kvrtz  v. 
Bibner.  55  ID.  514;  Kenebei  v.  Sera/ton,  2East. 
641. 

No  extriniiic  evidence  Is  admissible  to  prove 
an  iclontion  asrainst  revocation. 

MarnUm  v.  fl'«.  8  Ad.  &  El.  14;  2  Greenl. 
Ev.  684,  685:  C/iieaffo,  li.  d  Q.  R.  Co.  v. 
Wat^ermnji.  22  Fed.  Rep.  874. 

Allboiipli  a  ebild  bad  no  lefracj  left  him  in 
tLe  will  of  tbe  parent,  jet  in  Massachusetts,  if 
an  intention  to  omit  bim  appeared,  be  would 
not  be  entitled  to  any  portion  of  the  estate. 

Tucker  V.  Boston,  18  Pick.  167;  Wilim  T. 
Fonket.  6  Met.  4U0. 

Parol  evidence,  including  evidence  of  the 
parol  declarations  of  the  testator,  is  admissible 
In  that  State  to  show  that  the  testator  intended 
to  omit  to  provide  for  his  child. 

Witsftn  V.  FoaM.  6  Met.  400. 

Iowa  adopted  tbe  Massncbusetts  Statute  and 
adopted  with  it  tbe  judicial  construction  placed 
thorc'On  l)j  the  MasBJichii  setts  courts. 

iMvieux  V.  Keller,  5  Iowa,  196. 

Such  mistake  or  accident  as  will  permit  the 
child  to  inherit  lias  been  held  In  Massachusetts 
to  be  perfectly  oonsistent  with  an  inteutional 
omission  of  the  child's  name  from  the  will. 

liuhiKmU  V.  Wentvorth.iai  Mass.  126. 

In  Missouri  to  disinliorit  a  child  it  is  not 
neccssiiry  thai  he  should  be  named  or  provided 
for  in  llic  will  of  tbe  parent,  if  the  omission  to 
do  so  uppturs  to  be  intentional;  and  such  inten- 
tion can  lie  proved  by  intrinsic  evidence. 

Bradlei/  v.  Bradley,  24  Mo.  8J1;  Bureh  T. 
Br'»n'.  46  Ho.  441;  Pitunds  v.  Dale,'&  Mo. 
2'A):  W.t'nrall  v.  flarri$,  51  Mo.  M;  (^aet  v. 
C/<«ff ,  6  R.  I.  407. 

Id  adopting  the  Califomia  Statute, we  adopt- 
ed, its  received  construction  in  California, 
which  must  be  cont^dered  as  accompanying 
the  Statute  to  this  Territory,  and  forming 
an  integral  psrt  of  it. 

Cnthcart  v.  Robinaon,  80  U.  S.  S  Pet.  264 
(8:  120);  Wells,  Res  Adjudicata  and  Stare  De- 
cisis, i-  500;  Bemis  v.  Becker,  1  Kan.  248;  Ka- 
tak  of  Garratid.  86  Cai  838;  /iistate  of  Utz.  43 
Cal.  200;  Fearton  v.  Prarmm,  48  Gal.  610. 

Evidence  of  surrounding  circumstances  can- 
not change  the  legal  effect  of  clear  and  unam- 
bii^iioiis  words. 

2  Tiiylor.  Ev.  {8th  Eng.  ed.)  §§  1201,  1202;  3 
Jarman, Wills. -700,  nofao/2Jarman,Wills,  115; 
Beffiiolda  v.  Commerce  Fire  Int.  Co.  47  N.  Y.  606; 
J^irtrid{feY.  Phtmix  Mut.  F.  Ins.  Co.  82  U.  8. 15 
Wall.  578  (21:  230);  Maryland  v.  Baltimore  d 
0.  B.  Co.  89  U.  S,  23  Wall.  105  (22:  713); 
Kurtz  V.  Ilifmer.  55  HI.  B14;  TFaMrtm  v.  Wat 
dron,  45  Mich.  350. 

No  intention  to  omit  to  provide  for  tbe  chil- 
dren appears  by  reason  of  tbe  absolute  devise 
to  the  appellee. 

Cfiicti'jo,  B.  d  Q.  R.  Co.  y.  Wa»»erman,  22 
Fed.  Rep.  874;  Pounda  v.  DaU.  48  Mo.  S70; 
Raumlill  t.  Wentwt*rih,  106  Mass.  830;  Biuhy. 
Lind^!/,  44  Cal.  126. 

.\fissr9.  Ben  Sheeks  and  Jonph  V. 
Rawlins,  for  respondent: 

The  evidc-Mcc  was  admissible. 

Greenl.  £v.  g  297;  2  Wbart.  Ev.  g  066;  At- 
6»S 


kin»on  v.  Cummin*.  60  U.  S.  9  How.  479  (18: 
223);  TiOotton  v.  Raee,  32  N.  Y.  122-126. 

It  was  to  afford  relief  to  a  child  in  case  of 
actual  oversight  or  mistake,  and  not  to  defeat 
the  real  intention  of  tbe  testator,  that  tbe  Stat- 
ute was  enacted. 

Church  T.  Crocker,  B  Mass.  20;  Wtlmn  w. 
Fotket,  6  Met.  400  ;  Payne  v.  Payne.  18  Cal. 
291-303. 

Tbe  effect  of  extrinsic  evidence  in  this  case 
is  not  to  change  the  will,  but  to  show  that  tbe 
will  is  precisely  what  it  purports  to  be.  For 
such  purpose,  extrinsic  evidence  is  competent 
and  admissible. 

Stephen,  Dig.  of  Er.  art.  91  (0)  Chase's  ed. 
170;  1  Greenl.  Ev.  §  296;  Reynotdn  v.  Robinton, 
82  N.  Y.  108;  Hurst  v.  Beach,  5  Madd.  351; 
Abbott,  Trial  Ev.  132,  136:  Taylor,  Ev. 
g§  1227,  1229,  1231,  and  cases  cited;  1  Wil- 
liams, Exrs.  237.  naU  8;  WUaon  v.  Fosket,  9 
Met.  400;  Buddey  v.  Oerard,  123  Mass.  8; 
I^tert  V.  Siden,  126  Mass.  185;  Loring  v. 
Marsh,  78  U.  S.  6  Wall  860  (18:  804);  Lorieux 
V.  Keller,  S  Iowa,  196,  208;  Segnotd*  t.  Robin- 
J07i.8aN.  Y.  107. 

The  evidence  was  admitted  to  show  that  the 
publication  of  tbe  will  as  it  is,  giving  tbe  prop- 
erty to  the  wife  to  the  exclunoa  (M  tbe  chil- 
dren, was  not  the  result  of  oversight  or  mistake, 
but  the  intentional  act  of  the  testator. 

Abbott.  Trial  Ev.  136. 

The  implied  revocation,  by  a  subsequent 
marriage  and  birth  of  a  child,  Ming  founded  on 
the  presumption  of  intention,  ma>  be  rebutted 
by  parol  evidence. 

4  Kent.  Com.  523;  Brady  v.  Cvbitt,  1  Doug. 
(Eng.)  31;  Bru*h  v.  Wilkxna,  4  Johns.  Ch.  606. 

Mr.  Oki^  Juatiee  Faller  delivered  tbeopin- 
If  n  of  the  court: 

Accepting  the  finding  of  fact  that  the  testa- 
tor intentionally  excluded  bis  children  from  anv 
share  of  the  property  disposed  of  by  the  will, 
respecting  wnich,  upon  thlsrecord,  there  could 
be  no  doubt,  tbe  only  question  in  tbe  case  is  as 
to  whether  the  court  erred  in  admitlinf;  extrin- 
sic evidence  to  establish  that  the  omission  to 
provide  for  tbe  children  was  Intentional.  Tbe 
solution  of  this  question  depends  upon  the 
proper  constraction  of  the  Statutes  of  Utah 
bearing  upon  the  subject. 

Under  those  Statutes  a  will  or  codicil  to 
"  pass  the  estate  of  the  devisor"  must  be  in 
writing;  and  by  section  1  of  "An  Act  Rela- 
tive to  the  Estates  of  Decedents."  approved 
February  18,  1876,  which  is  sectini  685  of  tbe 
Compiled  Statutes  of  Utah  of  tbnt  year  "every 
devise  purporting  to  convey  a1)  the  real  estata 
of  the  testator"  carried  that  subsequently  ae< 
quired,  "unless  it  shall  clearly  appear  1^  hit 
or  her  will  that  be  or  she  Intended  otherwise^" 

Sections  9, 10  and  12  are  as  follows: 

(608)  "Sec.  9.  When  any  child  shall  have 
been  bom  after  tbe  makmg  of  its  parent's 
will,  and  no  provision  shall  have  been  made  for 
him  or  her  therein,  such  child  shall  have  tbe 
same  share  In  the  estate  of  the  testator  as  if 
the  testator  bad  died  Intestate;  and  the  share  ctf 
such  child  shall  be  assigned  as  provided  br 
law,  in  case  of  intestate  estates,  unless  it  shall 
be  apparent  from  the  wHl  that  it  was  the  iottiF 
Uon  of  the  testator  that  no  provisioE  ihonld  b» 
made      a^nh  cbtid 
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t894)  "Sec  10.  WheDnny  teslnlorsliallomit 
to  provide  in  his  or  her  will  for  any  of  his  or 
her  children  or  for  tiie  issue  of  any  deceased 
child,  unless  it  shall  appear  that  such  omissioa 
vas  intentional,  such  child,  or  the  issue  of  such 
child,  shall  have  the  same  share  in  the  estate  of 
the  testator  as  if  he  or  abe  bad  died  ioteslate, 
to  be  as^gned  as  provided  in  the  preceding  sec- 
tion." 

(6W)  "Sec.  12.  If  such  child  or  children, 
or  their  descendants,  so  nnprovided  for,  shall 
have  bad  an  equal  proportion  of  the  testator's 
estate  bestowed  on  tbem  in  the  testator's  life- 
time, by  way  of  advancement,  they  shall  take 
nothing  in  virtue  of  the  provisions  of  the  three 
preceding  sections."  (Compiled  Lawsof  Utah, 
1876.  chap.  II.  tit.  XIV.  pp.  270.  271,  272.) 

Section  19  provides  that,  in  case  of  intestacy, 
if  the  decedent  left  a  husband  or  a  wife  and 
more  than  one  child,  the  estate  of  the  decedent' 
shall  go,  one  fourth  to  the  surviving  husband 
or  wife  for  life,  and  tlie  remainder,  irith  the 
Other  three  fourths,  to  the  children. 

It  will  be  seen  that  section  IS  applies  to  ad- 
vancements during  tbc  lifetime  of  the  testator, 
and  section  9  to  a  child  born  after  the  execution 
of  the  will,  no  provision  having  been  made  for 
it  therein.  The  child  is  to  take  its  share  as 
provided  by  law  in  case  of  intestacy,  "  unless 
It  sliall  be  apparent  from  the  will  toat  it  was 
tl;e  intention  of  the  testator  that  no  provision 
should  be  made  for  such  child."  And  section 
10  relate!)  to  children  in  bein^,  or  the  issue  of 
any  deceased  child,  at  the  timeof  theexecution 
of  the  will,  who  are  to  take  as  in  case  of  in- 
testacy, "unless  it  shall  appear  that  such  omis- 
lion  was  intentional." 

As  to  a  child  born  after  the  making  of  the 
will,  the  intention  to  omit  must  be  apparent 
from  the  will;  as  to  children  in  being  when  the 
will  is  made,  the  Statute  does  not  say  bo*  U 
shall  appear  that  the  omission  was  intentional. 
But  it  is  insisted  on  behalf  of  appellants  that 
such  intention  is  required  in  the  latter  case  also 
to  appear  from  the  will,  and  cannot  be  abown 
by  evidence  altuntfe. 

The  flouToe  of  the  Statute  under  consideration 
was  undoubtedly  that  of  Massachusetts  upon 
the  same  subject,  tbouffh  It  Is  said  that  this 

{larticular  Statute  was  taken  from  a  dmitar  one 
n  California. 

The  first  and  second  sections  of  an  Act  of  the 
Province  of  Massachusetts,  passed  In  the  year 
1700(12  Wm.tIL),withtfaeirpteamblea,i«adaa 
follows: 

"  Forasmuch  as  it  often  happens  that  chil- 
dren are  not  borne  till  after  the  death  of  their 
fathers,  and  also  have  no  provision  made  for 
them  in  their  wills,— 

"Beitthertf<n-e  enacted,  etc.,  Thatasoften  as 
any  child  shall  happen  to  be  borne  after  the 
death  of  the  father,  without  havlog  any  pro- 
vision made  in  his  will,  every  such  posthumous 
child  shall  have  right  and  interest  in  the  estate 
of  his  or  her  father,  in  like  manner  as  if  be  had 
died  intestate,  and  the  same  shall  accordinglv 
be  assigoed  and  set  out  as  the  law  directs  for 
the  distribution  of  the  estates  of  intestates. 

"  And  tchereaa,  through  the  anguish  of  the 
deceased  testator,  or  through  bis  aolldtous  in- 
tention though  in  health,  or  through  the  over- 
sight of  the  scribe,  aome  of  the  teetatoi's  chfl- 
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dreo  are  omitted  and  not  mentioned  in  the  wilt, 
many  children  also  being  borne  after  the  make- 
ing  of  the  will,  Ihd  in  the  lifetime  of  their 
parents,— 

"  lie  ii  therefore  enacted,  etc..  That  any  child 
or  children  not  having  a  legacy  given  them  in  [*•'*] 
the  will  of  their  father  or  mother,  every  such 
child  shall  have  a  proportion  of  the  estate  of 
their  parents  given  and  set  out  unto  them  aa 
the  lawdirectsforthcdistribution  of  the  estates 
of  intestates;  provided,  such  child  or  children 
have  not  had  an  equal  proportion  of  his  estate 
bestowed  on  them  by  the  father  in  his  lifetime." 
(I  Mass.  Prov.  Laws,  480.) 

This  Provincial  Act  was  In  effect  repealed 
by  an  Act  of  the  Commonwealth  of  Massaeba- 
setlB,  passed  February  6,  1784,  by  which  it  was 
revised,  the  phraseolofjy  somewhat  chansed 
and  the  preambles  omitted.  (Mass.  StaL  178S, 
chap.  S4,  ^  1,  8.): 

By  the  first  section  of  this  latter  Act  any 
persoD  seised  in  fee  simple  of  any  estate  Is  au- 
thorized to  devise  the  same  to  and  among  hli 
cliildren  or  others,  as  he  shall  think  lit,  with- 
out  any  limitation  of  persona  whatsoever.  Bj 
the  eighth  section  It  is  provided  "that  any 
child  or  children,  or  their  legal  representatives 
in  case  of  their  death,  not  having  a  legacy 
given  him,  her  or  them  in  the  will  of  tnefr 
father  or  mother,  shall  have  a  proportion  o 
the  estate  of  their  parents  assigned  unto  him. 
her  or  them,  as  though  such  parent  bad  diea 
intestate;  provided  such  child,  children  or 
godchildren  have  not  had  an  equal  propor- 
tion of  the  deceased's  estate  bestowed  on  him. 
her  or  them  in  the  deceased's  lifetime." 

The  supreme  judicial  court  held  that  the  ob- 
ject of  the  Statute  vras  to  furnish  a  remedy 
solely  for  those  cases,  whm,  from  accident  or 
other  causes,  the  children  or  grandchildren 
might  he  supposed  to  have  been  forgotten  by 
the  testator  m  making  his  will;  and  that,  when- 
ever from  the  tenor  of  the  will  or  any  part  of 
it,  tufiicient  evidence  appeared  to  indicate  that 
the  testator  had  not  forgotten  his  children  or 
grandchildren,  as  the  case  might  he,  when  he 
made  his  will,  they  should  not  be  entitled  to  a 
distributive  share  of  his  estate,  although  no 
legacy  was  given  them  by  the  will.  T&rry 
Fitter.  1  Mass.  146;  WiiitY.  Brewr,  tMwm. 
670;  CkurchY.  Oroeker,  8  Mass.  17;  Wilder 
Oo$$,  14  Has*.  8S7. 

Thos,  althoogh  the  Statute  provided  that  a 
child  should  take,  notwitlistanding  Its  name 
was  omitted,  the  court  ruled  that  if  on  tbe  face 
of  the  will  it  appeared  that  su(^  omission  was 
intentional,  the  child  could  not  take;  hence, 
whenever  the  will  was  silent,  the  child  took,  [»*8l 
and  to  prevent  that  result,  where  such  silence 
was  by  design,  the  Statute  was  amended,  loaf 
to  read  aa  follows: 

"  When  any  testator  shall  omit  to  provide  In 
bis  will  for  any  of  his  children,  or  for  the  Issue 
of  any  deceasra  child,  they  shall  take  the  same 
shareof  his  estate,  both  real  and  personal,  that 
Ihey  would  have  been  entitled  to  If  he  had  died 
intestate,  unless  they  shall  have  been  provided 
for  by  the  testator  In  his  lifetime,  or  unless  it 
shall  appear  that  snch  omission  was  tntention- 
al,  and  not  occasioned  by  any  mistake  or  acd- 
dent"  <8eo.  81,  chap.  68.  Iter.  But.  lUsa.1836.1 
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How  appear?  EvIdeDtlj  aliunde  tbe  will. 
If  it  must  appear  upon  the  face  of  tbe  will  thai 
the  omission  was  iDtentional,  the  words  insert- 
ed in  the  Statute  were  superfluous;  for,  if  it  did 
so  appear  the  child  could  not  take,  Dotwith* 
BtandiDg  the  provision  that  In  case  of  omission 
It  should  take,  inasmuch  as  the  latter  proTision 
was  only  inserted  to  give  the  omitted  child  a 
sliare,  not  against  the  intention  of  the  testator, 
but  Mcause  of  tbe  presumption  of  an  oversight. 
Hence,  in  Wilton  Fosket,  6  Met.  400,  tbe 
court  held  that  under  the  Statute  as  amended 
evidence  dehort  the  will  was  admissible  to  es- 
tablisb  that  the  omission  was  intentional;  and 
such  is  the  settled  law  of  Massachusetts.  Con- 
wrae  t.  WaUtA  AUen,  012;  Buckley  t.  Oerard, 
128  Maw.  8;  Bam$diU-v.  WenUe&rOi,  101  Mass. 
135.  In  tbe  latter  case  tbe  court  said:  "The 
operation  of  the  Statute  Is  peculiar,  but  there 
is  no  violation  under  ttof  the  ruleaof  evidence. 
Tlie  only  issue  is  whether  provision  was  omit- 
ted in  the  vrill  by  design,  and  without  mistake 
or  accident.  Parol  evidence  Is  admitted,  al- 
though tbe  result  may  change  or  modify  the 
dispraition  of  tbe  testator's  estate.  The  will  Is 
osed  to  show  that  there  is  no  legacy  under  it;  and 
however  the  issae  may  be  esubluhed.  then  is 
no  conflict  with  its  terms." 

In  Seoiereft  t.  /««,  8  Gray.  867,  the  Sutute 
of  Massachusetts  was  held  to  apply  to  children 
born  after  tbe  making  of  the  will  and  before 
the  deatb  of  their  father.  The  argument  was 
pressed  that  the  language  "  omit  to  provide  In 
I  bii  wHl"  necessarily  meant  and  •hoold  be  con- 
fined to  children  living  at  the  time  of  making 
tbe  wUl.  This  argument  was  regarded  1^ 
CBM^  AsftoShaw  as  plausible  hut  not  sound, 
lecwiae  as  a  man's  will  is  ambulatory  until  bis 
decease,  the  time  to  which  the  question  of 
omission  applied  was  the  time  of  the  testa- 
tor'a  death.  If.  therefore,  he  had  then  made 
no  provlafon  hyhlawiU,  the  caaeof  the  Statute 
arose,  for  he  bad  made  a  will,  bat  left  a  chUd 
without  having  made  any  provisiai  in  socb 
child. 

By  the  Utah  Statute,  however,  specific  pro- 
vision is  made  for  children  bom  after  the 
making  of  tbe  will,  and  also  for  chUdren  iu 
being  out  omitted  when  the  will  is  made. 
Children  bcmi  after  ttie  making  of  the  will  but 
before  the  decease  inherit,  unlem  ft  appears 
from  tbe  wiU  that  tbe  testator  Intended  that 
they  ahould  not.  And  this  applies  to  posiha* 
mous  children. 

Mr.  Jarman  lays  it  down  that  marriage  and 
tbe  birthof  a  child,  conjointly,  revoked  a  man's 
win,  whether  of  personal  or  real  estate  these 
drcamstances  producing  such  a  total  change  In 
the  testator's  situation  as  to  lead  to  a  presump- 
tion that  he  could  not  have  Intended  a  disposi- 
tion of  property  previously  made  to  continue 
unchanged.  Biit  this  effect  Is  not  produced 
where  there  is  a  provision  made  for  both  vrlfa 
and  children  by  the  will  itself  {Eenebet  v. 
Bcrajton,  3  Kaat,  080),  or  by  a  previous  settle- 
ment providing  for  both.  1  Jannan  on  WQls, 
•138, 136. 

Bevocation,  treated  as  matter  of  presumption 
merely,  was  thought,  in  Brady  w.  Oulntt,  1 
Doug.  (Eng.)  81,  open  to  be  rebutted  by  parol , 
evidence,  and  this  Is  guardedly  oonoeded  by 
OkanMOer  Kent  in  Bnak  v.  Wukitu,  4  Johna. 
Cfa.  006^  aod  h7  lir-  Oieenleaf.  fld  vol..  %  681 
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But,  as  Is  stated  In  a  note  to  that  section,  the 
doctrine  that  the  presumption  is  not  conclusive 
has  been  overruled,  upon  great  consideration, 
in  the  cases  of  MarOon  v.  Moe.  8  Ad.  &  £1.  14, 
and  Araea  v.  Rodon,  %  Moore,  P.C.  01,  lo  the 
former  of  which  it  whs,  among  other  thinjfs, 
resolved,  that  "where  an  unmarried  man, 
without  children  by  a  former  marriage,  devises 
all  the  estate  he  has  at  tbe  time  of  making  liis 
will,  and  leaves  no  provision  for  any  child  of  n 
future  marriage,  the  law  annexes  to  such  n  tll 
the  tacit  condition  that,  if  he  afterwards 
marries,  and  has  a  child  bom  of  such  marriage, 
the  will  shall  be  revoked; "  and  that  "evidence  [280] 
not  amounting  to  proof  of  publication  cannot 
be  received  In  a  court  of  law,  to  show  that  the 
testator  intended  that  his  will  should  sinud 
good,  notwithstanding  his  subsequent  marriage 
and  Uie  birth  of  isstie:  because  uese  events  op- 
erate as  a  revocation  by  force  of  a  rule  of  law, 
and  independent  of  the  testator." 

The  suDlect  Is  regulated  in  this  country  by  the 
statutes  01  the  several  States  and  Territoriei^, 
marriage  alone  wortdng  revocation  under 
some,  and  both  marriage  and  birth  of  issue 
being  required  under  othera,  while  suhsr- 
quently  bom  children  unprovided  for  are  al- 
lowed to  take  unless  *  contrary  intention 
appears. 

But  the  provision  we  are  considering  cod- 
cerns  children  In  being  when  the  will  is  made. 
As  to  children  bom  after  death  or  tbe  making 
of  tbe  will,  the  reaaoa  why  tbe  intention  to  omit 
them  should  appear  on  tae  &ce  of  the  will  la 
obviout.  It  Is  the  same  as  that  upon  which  tlic 
doctrine  of  revocation  resta— the  change  in  the 
testator's  rituation.  But  this  reason  loses  iU 
force  so  far  as  children  living  when  the  will  is 
made  are  concerned;  and  this  explains  tbe 
marked  difference  between  the  sections  of  the 
Statute  before  us  applicable  to  the  two  classes. 

The  Statute  raises  a  presumption  that  the 
omisdon  to  provide  for  children  or  grandchil- 
dren living  when  a  will  is  made  is  the  result  of 
foittetfulness,  Infirmity  or  misapprehension, 
and  not  of  dedgn;  but  this  is  a  rebuttable  pre- 
sumption, in  vtow  of  the  language  employed, 
which  negatives  a  taking  contrary  to  an  inten- 
tional omiasion,  and  the  same  time  leaves 
undefined  the  mode  1^  wbldi  the  afflrmatlve- 
purpose  is  to  be  estabUsbed. 

Legal  iHcmmptions  drawn  the  courts  in- 
depeodenUy  of  or  against  the  words  of  an  in- 
stmment  may  be.  In  some  instances,  r(>pclled 
hy  extrinsic  evidence,  and  this  statutory  pre- 
sumption of  an  unexpressed  Intention  to  pro- 
vide may  be  rebutted  in  the  same  wnr. 

TToder  section  13.  a  prrtomltted  child  is  en- 
titled to  no  share  If  It  has  had  an  equal  proper 
tion  way  of  advancement,  but  it  is  not  con- 
tended that  this  fact  mtist  necessarUy  appear 
from  the  win  when  that  Is  not  required  by  sta^ 
ate,  yet  proof  of  advanoementa  and  of  Inten-  ["1| 
tlonal  omission  aUke  defeat  the  claimant. 

The  rale  as  to  patent  and  latent  ambiguities, 
so  far  as  analogous,  sustains  the  same  conclu- 
rion.  Where  a  devise  Is,  on  the  face  of  It,  clear 
and  InteUigibte.  yet  from  external  drcum- 
stancee  an  amUguity  arises  as  to  which  of  two 
or  mora  things,  or  of  two  or  mora  persons,  the 
testator  referred  to,  it  being  legillT  certain  that 
be  intended  one  ot  tbe  other,  evidence  of  bi» 
derlaratkms,  ctf  the  iwlnwitloni  given  fci  hi» 
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will,  and  of  other  clrciimstaDces  of  tbc  like  nat- 
ure, ts  admissible  to  determine  bis  icteDtlnn. 

The  will  in  this  case  is  eiitirely  unambiguous. 
The  testator's  intention  was  that  his  wife  should 
have  the  property.  Tbf;re  bcine  children  at  the 
lime  of  the  execution  of  the  will,  an  ambiguity 
may  be  said  to  have  been  created  by  operation 
of  the  Statute,  as  to  their  having  been  inten- 
Uonally  omitted,  which  ambiguity  evidence  of 
Ibe  cliaracter  named  at  once  removed. 

Children  so  situated  do  not  set  up  title  under 
the  will  but  under  the  SUtute.  The  will  is 
used  to  establish  that  they  have  no  legacjr  or 
devise  under  it  Then  the  inquiry  arises 
whether  the  testator  intended  to  omit  them. 
Evidence  that  be  did  does  not  conflict  with  the 
tenor  of  the  will.  It  simply  proves  that  he 
meant  whet  be  said.  Instead  of  tending  to 
show  the  teststor*B  real  purpose  to  have  been 
other  than  is  apparent  upon  the  face  of  the 
will,  it  confirms  the  purpose  there  indicated. 
The  fsct  of  the  existence  of  children  when  a 
will  Is  made  is  proven  dehort  the  instrument, 
and  since  under  the  Statute  that  evidence  opens 
up  a  question  as  to  the  testator's  intention, 
which  but  for  the  Statute  could  not  have  arisen, 
and  which  by  the  Statute  is  not  r^ulred  to  be 
determined  oy  the  will,  we  cannot  perceive 
why  the  disposal  of  it  should  be  so  limited. 

It  is  contended  that  thestatutory  provision  in 
question  was  copied  fronl  that  of  California, 
and  that  we  are  bound  by  t^e  construction  pre- 
viously put  upon  it  by  the  courts  of  the  latter 
Bute.  The  California  Act  declared  that  in  case 
(S32]  of  the  omission  of  the  testator  to  provide  In  his 
will  for  jits  children,  they  should  be  entitled  to 
the  same  share  as  in  case  of  intestacy,  "  unless 
It  shall  appear  that  such  omisaioa  was  inten- 
tional." lAWB  of  California,  1850,  chap.  03, 
■ec.  17. 

Id  Payne.  18  Cat.  891,  803,  the 

SopreK?  Court  of  CSdiiorala,  speaking  through 
Its  tbeo  «.bief  justice,  Mr.  Justice  Field,  said: 
"The  only  object  of  the  Statute  is  to  pro- 
tect the  children  against  omission  or  oversight, 
which  not  uofrequently  arises  from  sickness, 
old  age  or  other  infirmity,  or  the  peculiar  cir- 
cumstances under  which  the  will  U  executed. 
When,  however,  the  children  are  present  to 
the  mind  of  the  testator,  and  the  fact  that  tbey 
are  mentioned  by  him  fs  conclusive  evidence 
of  this,  the  Statute  affords  no  protection.  If 
provision  isnot  made  for  them.  The  inference 
follows  that  no  provision  was  intended;"  and 
Terry  T.  Fotttr,  Wild  v.  Brewr,  Church  v. 
(Jroeker  and  W^der  t.  Oms,  «H;mi,  were  dted. 

But  in  Re  JUntr  ef  Oarravd,  85*Cal.  886. 
it  was  held  that  evidence  aliunde  the  will  was 
not  admtsdlble  to  show  that  the  omission  to 
make  provision  for  children  was  intentional, 
and,  in  respect  to  the  Massachusetts  decisions, 
the  court  was  of  opinion  tbat  the  words  "and 
not  occasioned  by  any  mistake  or  accident," 
found  in  the  Statute  of  Massachusetts  but  not 
In  that  of  California,  were  veir  material,  and 
furnished  the  real  ground  for  the  admission  of 
extrinsic  evidence.  We  do  not  think  so. 
While  those  words  may  strengthen  the  argu- 
ment in  favor  of  the  admissibility  of  the  evi- 
dence, it  by  no  means  follows  uiat  the  con- 
struction of  the  Statute  should  be  otherwise  in 
Cb^  abseace.  The  e^dence  which  shows  that 
ihe  omissloii  wu  Intentional  establlsbes  that  it 
1st  v.  S.  U.  B..  Book  88.  8S 


was  not  through  accident  or  mistake.  Action 
purposely  taken  by  one  in  the  sufficient  posses- 
sion of  bis  faculties,  and  not  induced  by  fraud 
or  undue  influence,  excludes  in  itself  the  i^ 
of  casualty  or  error. 

We  are  satisfied  that  this  [utrticular  phraseol- 
ogy was  used  out  of  abundaot  caution,  as  senr* 
ing  to  render  the  proper  construction  somewhat 
plainer,  and  that  the  construction  must  be  the 
same,  although  those  words  are  not  used. 

The  rule  ordinarily  followed  in  construing 
statutes  is  to  adopt  the  construction  of  the 
courts  of  the  country  by  whose  Legislature  tlie 
statute  was  originally  adopted,  but  we  are  not 
constrained  to  apply  that  rule  In  this  Instance. 
The  original  source  nf  the  Statute  is  to  be  found 
in  the  legislation  of  Hassacfausetts.  The  Su- 
preme Court  of  California  declined  to  treat  the 
received  oonstruetion  in  Massachusetts  as  ao 
companying  the  Statute  and  forming  an  inte- 
gral part  of  it,  upon  a  distinction  wblcb  we  do 
not  regard  as  well  drawn.  That  construction 
commends  itself  to  our  Judgment,  and  we  hold 
that  the  Supreme  Court  of  the  Tenrlloty  prop- 
erly applied  it 

The  evidence  was  competent,  and  Oejudg- 
nunt  mutt  be  qfflrmed. 

Mr.  Jvstice  Brewer,  not  having  been  % 
member  of  the  court  at  the  time  this  case  was 
considered,  took  no  part  in  its  decision. 


UNITED  STATES,  Appt., 

V. 

JOHN  HANCOCK,  bt  al. 

(See  8.  C.  Beporter'a  ed.'U8-197.) 

Mexican  grant,  confirmation  of—  decree,  lohen 
eonclitetve—Aet  of  July  1,  ISS^proi^  ef 
fraud  mvH  be  clear — sunwy. 

1.  A  oonflimation  of  a  Mexican  grant  of  a  traot 
with  speolfled  tmundartea,  covered  all  the  land 
within  those  boundaries.  Irrespective  of  guao- 
Uty,  and  this,  notwlthstandln?  there  appeared  in 
the  prior  proceedings  statements  that  the  tract 
contained  a  oertain  amount,  "a  little  more  or 
leas,"  which  amount  wu  very  much  le«  than 
tbat  moluded  within  the  boundaries. 
S.  When  a  decree  Rives  the  boundaries  of  the  traot 
to  which  the  claim  Is  oonflnned  with  preclalon, 
and  has  become  final  or  sttputatlon  of  the  United 
States  ana  the  withdrawal  of  their  appeal  there- 
from. It  laoonclustve,  not  onl7  on  the  queetloo  of 
title,  tmt  lalso  as  to  the  boundarlea  wttiob  It  spe- 
oifles. 

8.  The  Aot  of  Congreasof  JulrLlSM  (181T>S.Stati 
3Si,  1 7),  requires  the  Burveror-general.  In  maklov 
turveyi  of  the  private  land  claims  fioallr  con- 
firmed, to  follow  ttie  decree  of  confirmation  as 
doaeir  as  prmotlcable  whenever  such  decree  An- 
IgDatea  the  specUo  bonndarleaof  the  claim. 
4.  Olear,  oonvlndnjr  and  unambiguous  proofs  of 
fraud  are  required  to  set  aside  a  patent;  proofs 
whlob  onlr  create  a  anspiolon  do  not  bring  the 
BssnraDce  at  certain  wrong. 


[233] 


[193] 


SoTM.— That  patentt  for  land  may  he  let  atiue  for 
frond,  nee  noU  to  Miller  v.  Kerr,  Bk.  A,  p.  381. 

At  to  error*  in  ■urveva  and  dtfKrtpttons  in  patents 
for  Uxnda  and  tow  M?utr«cd.  see  note  to  Watts  t, 
Undser,  Bk.  &,  p.  4S8. 
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Simaan  Conn  or 


TBB  UxnKD  States. 


Oct.  Txm, 


I.  Where  a  nirvey  wag  made  Id  good  faltfa  and  has 
been  uDchallenged  for  over  fifteen  j'ean,  what- 
ever doubts  may  exist  as  to  Its  correctnesi  must 
be  molved  In  tevor  of  the  title  aa  patented. 

[No.  888.] 

Submitted  Jan.  S,  1890.  Decided  Jati.  t7,  1890. 

APPEAL  from  a  decree  of  the  Circuit  Court 
of  tb'e  United  States  for  the  Northern  Dis- 
trict of  California,  dismissing  a  suit  in  equity  to 
set  aside  a  patent  of  land  lu  Califomfa.  Af' 
firmed. 

Reported  below,  80  Fed.  RepL  86t 

Statement  br  Mr.  Jvatiee  Brewart 
This  is  a  bill  filed  to  set  aside  a  patent.  The 
facts  are  these: 

In  1843  Michael  White  petitioned  for  a  tract 
of  land  at  the  mouth  of  the  Cajon  de  loa  Meji- 
canoa.  This  petition  was  sustained  and  a  grant 
made  by  Governor  Manuel  Micbeltorena,  the 
Mexican  go?enior  of  the  Oalifomias,  which 
Rads: 

"Whereas  Don  Michael  White,  a  Mexican 
by  naturalization,  has  petitioned  for  bis  own 
benefit  and  that  of  hu  family  for  the  place 
known  by  the  name  of  'Muscupiabe,'  bounded 
on  the  north  by  the  foot  of  the  mountain,  on 
tbesonth  by  Agua  Caliente,  and  on  the  west 
by  the  'Alisos' (sycamores),  which  are  on  the 
other  side  of  the  creek  called  'De  los  Negros,' 
having  practiced  the  proceedings  and  relative 
observation,  according  to  the  direction  of  the 
[IM]  laws  and  regulations,  exercising  the  authority 
conferred  upon  me  in  the  name  of  Uie  Mexican 
nation,  I  have  concluded  to  grant  him  the  afore* 
said  land,  deelaring  It  to  be  his  property,  by 
the  present  letters,  subject  to  the  approvu  of 
the  most  excellent  Departmental  Assembly,  in 
and  under  the  following  conditions. 

•  ••••»•• 

"3d,  The  land  of  which  grant  is  hereby 
made  consists  of  one  league  (un  titio  degranado 
mayor),  a  little  more  or  less,  according  to  the 
explanation  of  the  diagram  which  ii  attached 

to  the  respective  'eipediente.' 

"The  Jud^e  that  shall  give  the  poeseaaion 
Bball  cause  it  to  be  measured  in  conformity  with 
the  ordinance,  reserving  the  overplus  that  may 
result  to  the  nation  for  convenient  uses." 

On  February  8,  1863,  a  petition  for  confirm, 
ntiott  was  presented  in  the  name  of  theoriginal 
grantee  to  the  board  of  commissionersappolnt- 
ed  to  ascertain  and  settle  private  land  cUima. 
and  on  March  6,  1855,  the  grant  was  confirmed 
by  an  order  in  these  words: 

"In  this  cose,  on  bcartog  the  proofs  and  al- 
legations, it  I>  adjudged  by  the  commission 
that  Uie  claim  of  the  petitioner  is  valid,  and  it 
la  therefore  decreed  that  bia  application  for  a 
confirmation  be  allowed,  with  the  following 
boundaries,  to  wit:  On  north  and  east  by  the 
foot  of  the  mountains,  on  the  south  by  the 
Ague  Cflliente,  and  on  the  west  by  the  cotton- 
woods,  which  are  on  the  other  side  of  the  creek, 
nference  being  bad  to  the  map  accompanying 
the  eaejiediente. 

An  appeal  was  taken  from  this  order  of  con- 
flrmalioo,  but  was  dismissed  on  June  8, 18S7. 
Tbii  confirmation  Is  not  challenged. 

•08 


In  1867  instructions  were  issued  by  the  sur- 
veyor-general of  California  for  the  survey;  and 
the  survcv  as  made  and  returned  to  the  survey- 
or-general's office  was  by  him  approved,  ana, 
on  July  11,  1888.  forwarded  to  Washington. 
This  survey  in  January,  1871,  was  disapproved 
by  the  Secretary  of  the  Interior  as  not  con  form- 
ing to  the  decree  of  confirmation,  and  a  new 
survey  ordered.  On  June  10, 1872,  the  survey- 
or-general reported  that  be  had  examined  the 
oriffiDal  title  papers  and  had  compared  them 
with  the  calls  of  the  decree  of  confirmation, 
and  had  caused  an  examination  to  be  made  of  [195] 
the  premises,  and  that  therefrom  he  found  that 
a  survey  made  in  strict  accordance  with  the 
boundary  calls  of  the  decree  of  confirmation 
would  Include  something  like  a  league  more  of 
land  than  the  present  survey,  and  that  the  own- 
ers of  the  grant  were  satisfied  with  the  present 
survey,  and  therefore  suggested  the  propriety 
of  accepting  it.  This  report  was  relumed  to 
the  Secretary  of  the  Interior,  by  him  approved, 
and,  on  June  22,  1872,  the  patent  was  Issued. 
This  bill  was  filed  on  May  39,  1885.  Tbe  bill 
charges  that  the  surveyor,  Henry  E^oock, 
who  made  the  survey  was  tbe  real  owner  of  a 
large  interest  in  the  grant,  although  the  title 
was  nominally  in  anotber  party;  that  conceal- 
ing his  interest,  he  secured  bis  appointment  as 
deputy  surveyor,  and  in  making  tbe  survey 
fraudulently  Included  within  its  limits  about 
twenty  six  thousand  acres  more  of  land  thsn 
Justly  belonged  therein;  that  without  any 
knowledge  of  the  fraudulent  acts  of  Hancock 
in  tbe  premises  tbe  surveyor-general  thereafter 
published  the  required  notice  of  the  survey  in 
a  newspaper  published  in  the  City  of  Los  An- 
geles, a  city  of  another  county  and  over  fifty 
miles  from  the  land,  whereas,  at  tbe  time,  tbeie 
was  a  newspaper  published  within  the  county 
and  within  two  miles  of  the  land.  It  also 
charges  that  after  the  survey  had  been  disap- 
proved by  the  Secretary  of  the  Interior,  Han- 
cock fraudulently  represented  to  the  surveyor^ 
general  that  a  correct  survey  would  Include 
about  one  league  in  addition  to  what  was  em- 
braced within  the  present  survey,  but  that  tbe 
owners  were 'content  to  take  the  survey  aa  It 
stood;  and  that,  induced  by  and  relying  upon 
these  fraudulent  representations,  the  surveyor- 
general  made  tbe  report  and  recommendation 
heretofore  mentioneo.  The  Circuit  Court,  on 
final  hearing,  dismissed  the  bill,  and  the  United 
States  appeals  to  this  court. 

Mr.  Wm.  A.  Ma,iiiT»  Aati^nt  AUjf'Qen.t 
for  United  States: 

As  against  the  government  in  Its  own  suit, 
the  regularity  of  all  proceedings  prior  to  issue 
of  patent  is  not  presumed,  and  the  decision  of 
the  Land  Department,  tboefors,  Is  not  binding 
upon  tbe  govemmeni  when  attacked  on  tbe 
ground  of  mud. 

U.  8.  T.  Mofatt,  113  U.  8.  84  (98:  628);  V. 
A  V.  WAi'fa,  17Fed.Rcp.  661;  F.  A  v.  Jftwe. 24 
Fed.  Rep.  106;  U.  &  v.  Mara^aU  Silver  Min. 
Co.  8  MrCrary,  825;  U.  S.  v.  Minor,  114  U.  8. 
238  (29:  110). 

No  person  can  be  tbe  agent  of  two  ctwtract- 
Ing  parties  in  the  same  transaction  where  thdr 
interests  are  conflicting. 

Story,  Agency,  g  210:  PalCT.  Id.  §§10,  11. 
Whtrt.  Agency,  §§  244.  845;  Floranee  v. 
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Adamt.  3  Rob.  (La.)  588:  Nme  Torh  Cent.  Ina. 
Co.  V.  Mat.  Protection  ins.  Go.  20  Barb.  470; 
J^narna  A  8.  P.  Teteo.  Co.  v.  India  Rubber, 
G.  P.  <t  r.  W.  Co.  h.  R.  10  Ch.  516-528; 
Miehoud  t.  Qirod,  45  U.  B.  4  How.  503(11: 
1076);  ExparU  Bennett.  10  Ves.  Jr.  dSl. 

The  policy  uf  equity  is  to  remove  every  pos- 
sible temptatioQ  from  tbe  agent. 

Pomeroy,  Eq.  g  658;  Story,  Eq.  8  315  et 
9eq.;  Fox  v.  MacKreth,  1  Lead.  Cas.  in  £q.  (4th 
Am.  ed.)188«<«9. 

Nothing  will  defrat  the  principal's  right  of 
remedy  except  his  own  coaflrmatiOQ  uter  a 
full  knowledge  of  all  tbe  facts. 

Pomeroy,  Eq.  Jur.  ^  959,  and  cases  cited; 
Torh  Btdga.  Co.  v.  Mackenzie,  8  Bro.  Pari.  Cas. 
42;  WMpdaU  t.  Cookaon,  1  Vea.  Sr.  ».  JS  Ves. 
Jr.  682,  note;  Daxouev.  Fanning,  2  Johu,  Ch. 
252. 

The  govemment  cannot  be  estopped  hj  the 
frauds  or  crimes  or  laches  of  its  agents, 

U.  S.  T.  Southern  Colorado  Coal  <£  T.  Co.  5 
McCraTT.  568;  Gausten  v.  U.  8.  97  U.  S.  664 
(24: 1009);  U.  8.  7.  fitede,  4  McCrur,  12;  U.  8. 
T.  Minor,  114  U.  S.  283  (29:  110);  U.  8.  v. 
Thmnp»on.  98  U.  8.  4B6  (25: 194);  Miehoud  t. 
Girod,  45  U.  8.  4  How.  505  (11: 1077). 

In  case  of  conflict  between  tbe  description  in 
tbe  deed  and  in  tbe  map,  tbe  map  will  prevail, 
U  It  is  shown  that  tbe  parties  relied  upon  it. 

Mclver  v.  Walker.  13  U.  S.  9  Cranch,  173  (3: 
my,  Fosaat  Case,  69  U.  8. 8  Wall.  650  (17:  739); 
U.  S.  V.  ilaileck.  68  O.  S.  I  Wall.  439  (17: 
664). 

Under  the  Mexican  land-grant  system,  ju- 
lidical  possession  bound  tbe  former  govern- 
ment, and  is  equally  binding  upon  our  govern- 
ment. 

IT,  8.  T.  Pico.  72  U.  8.  6  Wall.  589  (18:696); 
Graham  v.  U.  3.  71  U.  8.  4  Wall.  260(18:834); 
Van  Reynegan  v.  BoUon,  95  U.  S.  83  (24:  351); 
lUUy  v.  Heiaeh,  18  Cal.  199;  Carpentier  v. 
Thirvtm.  24  Qd.  S69;  RieL  t.  Ma"^,  88  CaL 
102;  Thornton  t.  Mahonej/.  24  Cal.  569. 

If  any  one  of  the  boundaries  is  vague  or  un- 
certatn,  quantity  will  govern. 

Field  V.  Oolumbet,  4Sawy.  628;  Winant  v. 
OhMC!/,  56  Cal.  567. 

Every  purchaser  under  patent  bu^  iH'h  no- 
tice of  every  material  redtal  upon  the  fK^a  ot  the 
■ame,  and  must  look  to  evei^  part  of  the  title 
vhicb  Is  essential  to  its  validity;  and  he  is  pre- 
■amed  to  bu  cognizant  of  not  only  its  charac- 
ter, but  also  of  tbe  proceedings  upon  which  it 
lests  for  a  foundation. 

Brush  V.  Ware,  40  U.  8. 15  Pet.  Ill  (10 :  679); 
Bardy  v.  Harbin,  4  Sawy.  545;  WiUon  v.  Cas- 
tro, 81  Cal.  420;  More  v.  Mataini,  87  Cal.  482; 
8  Pomeroy,  Eq.  Jur.  626;  1  Story,  Eq.  899, 400; 
2  Washburn,  Real  Prop.  596;  U.  8.  v.  MaxueU 
Land-Grant  Co.  21  Fed.  Rep.  19. 

The  action  of  no  officer  or  tribunal  is  binding 
upon  tbe  government  when  tbe  same  is  beyond 
its  jurlsdlctiOD. 

U.  8.  T.  Maxaea  Land-Grant  Co.  81  Fed. 
Bep.  19;  Stoddard  v.  Chambers,  48  U.  8.  2 
How.  284  (U:  269);  Bote  v.  ^ehmond  Mining 
Co.  17  Nev.  26;  NevhaU  v.  Sanger,  92  U.  8. 
761  (28:769);  Southern  Pae.  R.  Co.  v.  DvU,  22 
Fed.  Rep.  488,  lOSawy.  506. 

Messrs.  A.  T.  Britton  and  A.  B.  Browne, 
for  appellees! 

US  U.& 


When  a  decree  gives  the  boundaries  of  the 
tract,  it  is  conclusive. 

U.  5.V.  Halleek.m  U.  S.  1  Wall.  43£)  (17: 
664);  U.  S.  V.  BiUing.  69  U.  S,  2  Wall.  444 
(17:848);  Higuera  v.  U.  S.  72  U.  S.  6  Wall. 
827  (18:469). 

Where  no  quantity  is  named  in  a  final  de- 
cree of  confirmation,  tbe  only  limitation  as  to 
Quantity  is  that  provided  by  the  Colonization 
Laws  of  Mexico,  which  is  eleven  square 
leagues,  or  48,823  acres  of  land. 

U.  8.  V.  Larkin.  59  U.  S.  18  How.  561  (15: 
486);  V.  S.  V.  SutJuriand,  60  U.  8.  19  How. 
864  (16:  666);  U.  8.  v.  llaHntU,  68  U.  S.  22 
How.  289  (16:  341);  U.  8.  V.  Fiifido.66  U.  8.  I 
Black,  551  (17:  233);  L^.  S.  V.  l/Aguirre,  68  U. 
8.  1  Wall.  816  (17;  597). 

Errors  of  judgment,  committed  after  full  and 
thit  InvesUgatioQ  by  the  Land  Department  as 
the  special  tribunal  clothed  with  jurisdiction 
over  a  siirvejj,  cannot  be  reviewed  or  corrected 
by  any  judicial  proceeding. 

U.  8.  V.  Flint.  4  Sawy.  61;  U.  8.  v.  San  Ja 
cinto  Tin  Co.  10  Sawy.  639. 

San  Dernardino  was  a  grant  of  a  quantity 
within  larger  exterior  boiiiuiaries;  it  was  tiicre- 
fore  a  floating  grant,  atlacliiug  to  no  deliiied 
tract  until  segregated  by  a  legal  survey  from 
the  halance  of  the  land  within  tbe  exterior 
boundaries. 

Kimll  v.  St.  Lovis  Public  Se?ioolt.  69  U.  S.  18 
How.  25  (15:  327);  Stanford  v.  Taviar.  5»  11.  S 
18  How.  413  (16:454);  liensiiaw  v.  Uisntll,  S5 
U.  S.  18  Wall.  266  (21:  839);  Maguire  v.  T'ih  i\ 
75  U.  8.  8  Wall,  mi  (10:  323);  MiUer  v.  UaU. 
92  U.  8.  477  (23:737);  Doilge  v.  Perez,  2  Sawv. 
648;  U.  8.  T.  Billing,  60  U.  8.  2  Walt.  44S, 
449  (17: 849);  Seed  v.  Tbarra,  00  Cal.  466-468; 
Freenumt  r.  U.  8.  68  U.  &  17  How  658  (15: 
246). 

Mr.  Justice  Brawer  delivered  the  opinion 
of  the  court: 

It  is  obvious  that  the  conflrmation  was  of  a 
tract  with  specified  boundaries,  and  as  such 
covered  all  the  land  wllhin  tbose  boundaries, 
irrespective  of  quantity,  and  this  nolwitbstand- 
ing  Uiere  appeared  in  the  prior  proceedings 
statements  that  the  tract  contained  a  certain 
amount,  "a  little  more  or  less,"  which  amount 
was  very  much  less  than  that  Included  within 
the  boundaries.  "When  a  decree  gives  the 
boundaries  of  the  trad  to  which  the  claim  is 
confirmed,  with  precision,  and  has  become  hnal 
by  stipulation  of  the  United  Sttitesond  the  wi(h- 
drawal  of  their  appeal  therefrom,  it  is  conclu- 
sive, not  only  on  the  question  of  title,  but  also 
as  to  the  boundarieswbicbitspecities."  United 
States  V.  HaOeek,  68  U.  S.  1  Wall.  43»[17:064]; 
United  States  v.  Billing,  69  U.  S.  2  Wall.  444 
[17:  848];  lliguera  v.  UiUted  States.  72  U.  S. 
6  Wall.  827  [18:  469].  And  the  Act  of  Con- 
gress of  July  1.  1864  (18  U.  S.  Slat.  834,  g  7), 
requires  tbe  surveyor-general,  "in  making  pur- 
veys of  the  private  land  claims  finally  con> 
firmed,  to  follow  the  decree  of  congrmaiion  as 
closely  as  practicable  whenever  such  decree 
designates  the  specific  boundaries  of  the 
claim." 

The  charge  of  fraudulent  misconduct  on  the 
part  of  the  surveyor,  Hancock,  is  not  substan- 
tialed.   ilr.  Hancock  was  not  appointed  sur- 
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veyoT  with  roferenofl  to  this  tuire^.  He  was 
the  regular  deputy  aurreyor  for  this  district, 
ba^*iDK  been  appoioted  more  tbao  ten  years 
prior  thereto.  While  at  one  time  he  had  owned 
ao  interest  io  the  grant,  he  had  more  than  ei^ht 
years  hefcve  the  suirey  sold  and  coDveyed  it 
for  a  fullconsideratioD  tohls brother,  and  from 
that  time  forward,  during  all  these  proceediags, 
was  without  any  ioterest  in  the  premises.  It 
is  true  that  during  these  years  Mr.  Hancock 
ncled  as  the  general  agent  of  bis  brother,  and 
tliat  is  all  the  »ouDd  there  is  tosuspect  wrooe 
on  his  part.  There  ia  not  a  lylliiue  of  testi- 
mony that  after  the  Secretary  uad  ordered  the 
new  survey,  Mr.  Hancock  haa  anything  to  do 
with  the  matter,  either  in  suggcstioD,  recom- 
ivcmlationoroibcrwise,  so  that  the  report  of 
I  lie  surveyor-general  was  not  made  by  virtue 
of  anything  that  Hancock  hod  said  or  done. 
The  examination  referred  to  by  the  surveyor- 

Sneral  in  his  report  was  made  by  one  R.  C. 
npkins,  under  the  direction  of  the  surveyor- 
general,  a  person  who  was  at  the  time,  so  far 
as  the  testimony  discloses,  entirely  disinter- 

It  is  true  there  is  testimony  furnished  by  Mr. 
Hopkins  himself  that  some  time  after  the  pat- 
ent had  been  issued  he  accepted  a  deed  of  a 
portion  of  this  pmnt  as  a  present  from  the  own- 
ers— a  tract  which  he  subsequently  sold  for 
$1,500.  Whatever  criticism  may  be  placed 
upon  the  acceptance  of  this  gift— a  gift  made 
long  after  his  relations  to  the  survey  had  ceased 

 it  certainly  does  not  establish  dereliction  in 

his  discharge  of  prior  official  duty. 

These  matters,  together  with  the  failure  to 
publish  notice  in  the  nearest  paper,  are  all  the 
evidences  of  fraud  In  the  transaction.  Not 
only  are  they  not  "the  clear,  convincing  and 
unambiguous"  proofs  of  fraud  required  to  set 
aside  a  patent,  as  declared  by  this  court  in  the 
raseof  Chtorado  Coal  d Iron  Compansv.  United 
mtet,  133  U.  8.  S17  [31:  1861,  but  th^  all 
<:omb1iied  create  nothing  more  than  a  suspicion. 
Th^  may  leave  a  doubt,  but  they  do  not  bring 
the  assurance  of  certain  wrong. 

Some  question  is  made  as  to  the  correctness 
of  the  survey,  and  that  turns  as  a  question  of 
fact  upon  what  is  meant  hy  the  expression 
■'Agua  Caliente"tn  the  Tarioui  description  a. 
If  It  means  a  ttream  known  as  Agaa  Calfente 
then  the  government  has  no  cause  to  challenge 
the  survey,  for  it  includes  less  than  was  really 
confirmed,  but  if  it  means  a  district  of  country 
known  by  that  name  in  the  northwestern  por- 
tion of  the  San  Bernardino  raacho,  a  neighbor- 
ing tract  then  the  survey  was  excessive.  If  it 
were  necessary  for  us  to  determine  this  ques- 
tion, we  think  the  evidence  in  the  case  Indi- 
cates that  the  stream  and  not  the  district  was 
intended,  but  ills  not  the  province  of  this  court 
to  correct  a  mere  matter  of  survey  like  that. 
If  made  in  good  faith  and  unchallenged,  as  this 
has  been  for  over  fifteen  years,  whatever  doubts 
may  exist  as  to  its  correctness  must  be  resolved 
f n  favor  of  the  title  as  patented. 

We  see  no  error  In  the  decree,  and  UiBqf- 
firmtd. 

Mt.  Juttiee  FUld  itakee  do  part  In  this  de- 
cision. 
«04 
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CHABIiBS  BDWABD  LEWIS. 
(Se«  8.  a  Reporter^  ed.  1S6-80B.) 

LegiaUtHve  poteer  to  organic  eountut  in  Kanta* 
—Act  reeognizing  corporation — oouniybondtt 
tehen  talid—organitation  of  Couniy—rteitaU 
in  (vun^  hondM,  ^eet  <if—eertijjeate  ofau^ 
tor,  whme^opiths  Oounty—reeiial,  lohen  ntf- 
ficient—powr  of  County  to  i$tue  bond*. 

L  Ample  power  la  delefrated  by  the  ConsUtutlOB 
of  Kansas  to  the  LeglalBture  of  that  State  to  or- 
arsDlze  a  county  In  anj*  manner  it  sees  fit,  and  to 
validate  by  recognition  any  organlsatioo  already 
exlsClDiT.  no  matter  how  fraud uleot  the  prooeed- 
inga  Uierefor  have  been, 

2.  When  a  Legislature  haa  full  power  to  oremte 
oorporatiODS,  Its  Act,  rocogniziOB  as  valid  a  da 
facto  oorpontlon.  whether  private  or  muDicipal. 
operates  to  cure  all  detects  In  steps  leading  up  to 
the  orgnnltation.  and  makes  a  <Ujun  out  of  what 
before  was  only  a  cle/actu  corporation. 

8.  When  both  the  legislative  and  executlre  de> 
partmeota  of  a  State  give  notice  to  the  world  that 
a  oouDty  wltblD  the  territorial  llioJta  of  the  Stam 
has  been  duly  organised  and  exists  with  full  power 
of  contraotlDg,  a  purchaser  can  in  open  market 
safely  purchase  the  securities  of  such  county. 

4.  The  debts  of  a  county,  oootracted  during  a 
valid  organiiaUon,  remain  the  ^obligations  of  the 
county,  although  for  a  time  the  organlntion  be 
abandoned  and  there  be  no  offlcera  to  be  reached 
by  the  procees  of  the  courts. 

6  The  recital  In  the  bond  of  a  county  which 
shows  a  compUance  in  all  snbetantlal  reapeotowlth 
the  statute  giving  authority  to  Issue  the  bonda, 
makes  the  bond  vaUd  In  the  hands  of  a  bona  flde 
holder. 

B.  The  official  oertlflcate  of  the  auditor  of  tbe 
State  that  the  bonds  hadbsea  reguUrly  and  legally 
taiued,  that  the  signatoiss  wen  genuine  and  that 
the  bonds  had  been  duly  registered  in  his  office  In 
Rooordanoe  wlt^  tbe  Act  of  the  Lagislatun  of 
Karob  8,  U72.  estops  the  Ominty. 

7.  ThereoItalsananfflalentBltlKnigh  the  partby 
nlar  bridge,  ft>r  tbe  building  of  iriilch  the  bonds 
were  to  be  Issued,  is  not  spectted:  a  full  and  mU»- 
ute  detail  of  aU  tbe  prooee41iiie  *  not  sssential  to 
the  validity  of  a  tecltaL 


Hon.— ^  to  muntelpdl  bond*  at  afetUd  by  diaii0S 
4n  Wis  rulinff  of  the  hfffAeit  court  of  a.  Slate,  or  h» 
ehanoe  to  tM  Constitution,  see  nots  to  HltebeR  V. 
Burlington.  Bk.  18,  p.  300. 

A.»  to  negoUdbOUii  of  fVllraad  bonds,  sse  mm  to 
White  V.  Vermont  k  M.  R.O0.      16,  p.  BL 

A»  to  suttt  on  coupons  detaehtd  from  bonds,  see 
note  to  Kenosha  v.  Lanuon,  Bk.  10,  p.  786. 

At  to  ooerdu*  eouponc;  rioMt  of  holdm  of;  *f«t 
0/,  on  tends  to  lehleMhw  or*  ottoehsdr^  *o 
•n>ia8v.White.Bk.M;p.WB. 

to  mandamus  to  compel  ettv.  (otm  er  miintv  ti 
levutaxto  vav  bond«  or  int^rwt  on  bondir-ese  noH 
to  Davenport  t.  U.  8.  Bk.  19^  p.  TOL 

At  to  rsettoto  in  negottahle  bondi  or  scewWtfc  <" 
nfdenee  oftlte  fact  rtctUd,  and  at  an  «topiwi,-sss 
note  to  HcTver  County  v.  Hackett,  Bk.  17.  p.  5tB. 

An  to  municipal  bonds,  rtftrenoe  to  ttatvU  *n.-ss* 
noU  to  Ogden  v.  Daviess  OonsQr*  Bfc.M.  |k  981. 

itt  as. 
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110);  Knox  Chuntv  y.AipinmM,  63  IT.  8.  21 
How.  S8»  (16:  308);  BimU  t.  JeffertonviUe,  6S 
n.  S.  a4  How.  287  (16: 664);  Marey  v.  Oineeoo, 
92  U.  8.  687  (28:  748);  Ooloma  v.  Skxvet,  98  V. 
8.  484  (28:679);  Moran  Y.Miami  County,  67 
U.  8.  2  Black.  782  (17:847);  Mereer  Omnttf  v. 
Hackett.  68  U.  8. 1  Wall  83(17:648);  JfowSiall 
Counts  V.  Sehmek,  78  U.  8.  6  Wall.  784  (18: 
659);  My«r  t.  Muteatfne,  68  U.  8. 1  Wall.  884 
(17: 564):  Von  Uostrup  v.  Sfaditan,  68  U.  8.  1 
Wall.  291  (17:  588);  St.  Joaeph  Totemhip 
Bogert  88  U.  B.  16  Wall.  844  (21:  888);  Hum- 
boldt Township  v.  Long.  93  U.  S.  642  (23:753); 
Bobnit  V.  BoUet.  101  U.  8. 119(25:880);  Brook- 
Ivn  jBtna  Life  Int.  Go.  99  U.  S.  862  C^:  416); 
Boek  Creek  Twp-  Strong.  96  U.  a  371  (24: 
815);  Fmi«  t.  Murdoch,  92  U.  8.  494  (38: 583); 
Clmtiffje  T.  FoH  Scott,  93  U.  8.  508  (23:  621); 
Burlington  Tup.  v.  Beatky,  94  U.  S.  810  (24: 
\^\)\Leawnu>orth  County  v.  Bama,  94  U.  S.  70 
(24:  63);  Joh/iaon  County  v.  Thayer,  94  U.  S, 
681  (24:133);  Marion  County  v.  Clark,  94  U. 
8.  278  (24:  59):  East  Lincoln  r.  Davenport,  94 
U.  8.  801  (24:322);  Clay  County  y.  Saving* 
Society,  104  U.  S.  579  (26:  836);  v.  Sour- 

ion  (%un£v,  99  U.  8.  086  (25:401):  ZyofU  t. 
Munson,  99  U.  8.  684  (25: 451);  (Meant  v.  Ptatt, 
99  U.  S.  676  (35:  404);  Lynda  v.  WinnOag^ 
County,  88  TJ.  8.  16  Wall.  6  (31 : 272);  Wiwau- 
miga  t.  Ayling,  99  17.  8.  112(35:470);  Calhoun 
County  T.  Oi^ith,  09  U.  a  314  (85: 410); 
nVfaon  T*.  AitofTwnai  Tkm.  99  tJ.  8.  499  (»: 
830);  il^iv'iu  Oovn^  r.  BoUet,  94  U.  &  104(84t 
46). 


&  The  Act  ot  FebruarT'  29. 18BS,  gave  th«  Countr 
tbs  power  to  borrow  mooey  for  the  erection  of 
eouDtjr  buUdlngs  and  Issue  bonds  therefor. 

[No.  1083.] 
Submitted  Jan.  7. 1890.  Decided  Jan.  t7, 1890. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Kansas  to  review  a 
ot  in  fsTor  of  plaintiff  on  coupons  of 


bonds  of  the  Counw  of  Comanche,  ^ssas,  is- 
sued for  county  and  bridge  purposes.  Affirtaed, 

The  facts  are  stated  in  tbe  opinion. 

Opinion  below,  86  Fed.  Rep.  848. 

Mem$.  O.  O.  01«m»na  sadA.  S.  Smith, 
for  plaintiff  la  error: 

Even  in  the  bands  of  a  bona  fide  bolder,  and 
notwithstandloK  tbe  auditor's  certificate  of  reg- 
fstmtion,  the  bonds  are  void,  without  regam 
to  the  question  of  the  organization  of  the 
County. 

Burlington  Tap.  Beailey,  04  U.  8.  810  (34: 
161);  OMborne  v,  Adams  County,  106  U.  8.  181 

g7: 130);  Lewie  t.  Slterman  Co.  Comrt.  1  Mc- 
rary,  877;  Doty  v.  ElUbree,  11  Kan.  209-218; 
Independent  School  Diet.  v.  Stone,  106  U.  8. 188, 
186;  187  (37:  00,  91);  Seipio  v.  Wright.  101  U. 
8.  865  (26: 1087);  Ttiompeon  v.  Psrrine,  108  VS.  8. 
806-810(36:  612,613);  IHxon  County  v. Field,  111 
U.  S.  08  (28:  868);  Katzenberger  fAAbtrdMn,  131 
U.S.  173-177(80:911.  918). 

The  bonds  are  nien  to  proof  of  tbe  actual 
facts  and  are  thereron  vdd.  No  purchaser  of 
otherwise  negotiable  paper  payable  upon  Its 

face  "10  or  bearer,"  can  enjoy  tbe  lew 

merchant's  protection. 

Hogarth  v.  Latham,  L.  R.  8  Q.  B.  Div.  643; 
Franee  v.  Clark,  L.  a  26  Ch.  Div.  267;  Hatch 
T.  StarUt.  2  Smale  &  O.  147,  163:  Taj/ltr  v. 
Great  Indian  Pn.B.  Co.  4  DeO.  &  J.  559, 674; 
TUedo  Nat.  Bk,  v.  Fitrter  Township,  110  U. 
8.  608  (38:  268);  Buchanan  v.  Litchfield,  103 
U.  8.  278  (30:188);  BisseU  v.  Spring  Valley 
Township,  110  U.  S.  163  (28: 105). 
Tbe  bonds  were  not  Issued  by  the  plaintiff  in 

State  y.  BiUon.  31  Kan.  207;  Stats  v.  Stevens, 
81  Kan.  310;  McClure  v.  Oxford  TownAip,  94 
U.  8.  429  iU-.my.  State  -v.  Find  County,  13 
Kan.  441-446;  BarJdey  v.  Letee  Oomrs.  08  U.  8. 
858  (23:808):  XT.  6.  v.Heth,  7  U.  8.  8  Cranch, 
899-413  (3: 479,  488);  Chew  Heong  v.  U.  S  113 
U.  8.  586-559  (28:770,  771);  Murray  v.  Gibson, 
66  U.  8.  16  How.  421-428  (14:  765,  766);  Mo- 
Bum  V.  Den,  65  U.  8.  24  How.  242-344  (16: 
672);  Harvey  v.  Tyler,  69  U.  8.  2  Wall.  838-347 
(17:  871,  875);  SoAn  v.  Waterson,  84  U.  8.  17 
Wall.  69(WieO  ^1: 787,  788>. 

Mr.  W.  H.  Rfwaincton,  for  defendant  in 
error: 

The  whole  power  of  organizing  new  ooun- 
lles  belongs  in  this  State  to  the  Legislature. 
The  Legislature  has  cured  defects  by  recogniz- 
ing the  County. 

Beach  v.  Leahy,  11  Kan.  88;  Bortan  v.  Buck, 
8  Kan.  808;  Leavenworth  County  v.  State,  6 
Kan.  688;  State  v.  Ford  County,  13  Kan.  445; 
State  T.  SiOon,  31  Kan.  mi\StaU  v.  Pawnee 
County,  12  Kan.  428. 

The  bonds  redte  that  they  were  Issued  in 
conformity  to  law,  and  as  between  tbe  County 
and  a  bona  fide  holder  no  question  involving 
Jie  infirmity  of  tbe  security  can  be  raised. 

Johnson  Countg  t.  January,  94  U.  a  203  C24: 

IM  U.S. 


Mr.  Justice  Brewar  ddlTered  theoptnton  rioai 

of  the  court:  ' 

This  la  an  actkm  on  coupons.  There  wert 
three  classes  of  honds,'  namely,  court-house, 
bridge  and  current-expense  bonds.  The  cir- 
cuit court  held  the  latter  void,  the  others  valid, 
and  judgment  was  rendered  accordingly.  Lewis 


V.  Comanclte  County,  85  Fed.  Rep. 


The 


Couo^  alleges  error.  Our  inquiry,  therefore, 
is  limited  to  tbe  bridge  and  oourt-hoose  bonds. 

Tbe  first  and  principal  contention  of  the 
plaintiff  in  error  ie  that  at  the  Ume  of  Uie  issue 
of  these  bonds  Uiere  was  no  valid  county  or- 
ganlzation,  no  corporate  entity  capable  of  oon- 
tracUng;  that  tbe  pretended  organization  in  1873 
was  fraudulent  and  void,  and  shortly  thereafter 
abandoned,  the  County  remaining  nnorgnnized 
until  1885,  when,upon  memorial  presented  and 
census  t^en,  it  was  organized  anew  as  in  the 
case  of  an  unorganized  county. 

In  order  to  luUy  understand  the  question 
here  presented  a  bnef  retrospect  of  tiie  condt- 
tion,  tbe  legislation  and  judicial  decisions  of 
the  Slate  Is  necessary. 

At  the  time  of  its  admission  Into  tbe  Union, 
In  1861,  the  settlements  were  confined  to  the 
eastern  porHon  of  the  State,  tbe  west  being 
wholly  unoccupied.  The  territory  of  tbe  State 
was  divided  into  counties,  those  in  the  eastern 
portion  being  organized,  and  those  in  the  west- 
ern unorganized,  the  legislation  as  to  the  tatter 
being  limited  to  tbe  matter  of  names  and  bound- 
aries. Of  course  there  were  no  courts  In  these 
unorganized  counties,  for  the  machinery  was 
wanting;  there  were  no  county  buildings,  coun- 
ty officers  or  jurors.  8o  they  were  by  statute 
attached  to  the  organized  countiee  for  judicial 
purposes.   It  wu  foreseen  that  th^  would,  in 
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course  o(  time,  become  occupied,  and  that  pro- 
▼isioD  miist  he  made  for  thdr  organization  as 
political  suhdivisioos  of  tlie  State.  So,  by  the 
Constitution,  in  section  1  of  article  9,  power 
LXOOJ  given  to  the  Legislature  in  these  words: 

"The  Legislature  shall  provide  for  organiziDg 
new  cotiiities,  locating  oountiea  and  changing 
county  lines." 

The  first  Legislature,  on  the  fourth  day  of 
June,  1861,  passed  an  Act  entiiled  "An  Act 
jRelating  to  the  Organization  of  Kew  Couoties." 
This  was  amended  in  1872,  and  under  the  Act 
as  so  amended  the  County  of  Comanche  was  or- 
^nlzed.  Section  1  of  this  chapter  prescribes 
uc  proceedings,  aod  is  as  follows: 

"Section  1.  Section  1  of  an  Act  Relating  to 
the  OrcanizalioD  of  New  Counties  is  bereuy 
amended  so  as  to  read:  Section  1.  Wben  there 
shall  be  presented  to  the  gOTemor  a  memorial, 
signed  by  forty  householders,  who  are  legal 
electors  of  the  State,  of  any  unorganized  coun- 
ty, showing  that  there  are  six  hundred  inhab- 
itants In  such  county,  and  praying  that  such 
county  may  be  organized,  accompanied  by  an 
bfTldavit  attached  to  such  memorial,  of  at  least 
three  bousebolders  of  such  county,  showing 
that  the  signatures  to  such  memorial  nre  tbe 
genuine  signatures  of  householders  of  such  un- 
organized county,  and  that  the  affiants  have 
reason  to  and  do  believe  that  there  ai^  riz  hun- 
dred inhabitants  in  such  county  as  staled  in  the 
memorial,  it  shall  be  tbe  duty  of  tbe  governor 
to  appoint  some  competent  person,  wbo  is  a 
bona  6de  resident  of  tbe  county,  to  take  the 
census  and  ascertain  the  number  of  bona  fide 
iohabitaDts  of  such  unorganized  county,  who 
shall,  after  being  duly  sworn  to  faithfully  dis- 
charge tbe  duties  of  his  ofllce,  proceed  to  take 
the  census  of  such  county,  by  ascertaining  tbe 
name  and  acre  of  each  of  the  bona  fide  inhabi- 
tants of  such  unorganized  county,  who  shall 
receive  for  services  rendered  under  this  section 
pay  at  the  rate  of  three  dollars  per  day,  from 
the  state  treasurer,  upon  an  itemized  account, 
verified  by  affidaviL  Tbe  person  wbo  shall 
take  tbe  census  as  required  shall  return  to  the 
governor,  upon  appropriate  schedules,  the  cen- 
sus authorized  to  betaken  herein,  certified  to 
be  correct  and  true,  and  if  it  appear  by  such 
return  that  there  are  in  such  unorganizen  coun- 
ty at.  least  six  hundred  bona  fide  inhabitants, 
be  ^all  appoint  three  persons,  who  shall  be 
recommended  in  the  memorial  hereinbefore 
provided  for,  to  act  as  county  commissioners, 
and  a  proper  person  to  act  as  coanty  clerk,  to 
tSOl]  ^  recommended  in  like  manner  as  the  com- 
'  missioners,  and  shall  designate  such  place  as 
he  may  select,  centrally  located,  as  a  temporary 
county  seat  for  such  county,  and  shall  commis- 
rion  such  persons  as  such  officers,  and  declare 
fuch  place  the  temporary  county  seat  of  such 
county;  and  from  and  after  qualification  of  tbe 
officers  appointed  under  this  section,  the  said 
county  seat  shall  be  deemed  duly  organized." 

Obviously,  full  control  over  the  matter  of 
(wganization  of  new  counties  was,  by  tbe  con- 
stitutional provisinn  quoted,  given  to  tbe  Leg- 
islature, as  was  held  by  the  Supreme  Court  of 
tbe  State  In  the  case  of  the  State  v.  Pawnee 
Gwn^,  18  Kan.  486.  In  which  case  the  court 
aays: 

60S 


"The  whole  power  of  organizing  new  coun- 
ties belongs  in  this  State  to  the  Legislature.  It 
may  provide  for  their  organization  by  general 
laws  and  through  tbe  intervention  of  £e  gov- 
eraor,  or  of  any  other  officer,  agent,  commis- 
sioner or  person  it  may  choose,  or  it  may  direct- 
Iv  organize  a  new  county  itself  by  special  Act. 
The  provisions  of  article  12  of  tbeConsUtuiioo 
have  nu  application  to  counties  as  counties. 
See  BeaeA  v.  Leahy,  11  Kaa.  38.  It  may  or- 
ganize a  county  wiUi  six  hundred  inhabfianls, 
or  any  other  number  more  or  less  than  six  hun- 
dred. It  may  organize  a  county  whenever 
there  shall  be  a  sutncientnnmber  of  persons  to 
bold  tbe  county  offices,  and  the  Legislature 
may  provide  for  a  less  number  of  county  offi- 
cers than  the  usual  number.  Bee  Bmion  v. 
Buck,  8  Kan.'808;  Leavenworth  (hmntyy.  State. 
5  Kan.  888." 

In  the  fall  of  1878  proceedings  looking  to 
the  organization  of  Comanche  County  were  had, 
which  were  in  form  in  full  compliance  with  the 
requirementsof  section  1,  abovequoted.  These 
proceedings  c1(»ed,  as  required,  with  the  proc> 
I  lamation  of  the  governor,  and  upon  the  face 
\  of  the  papers  was  presented  a  clear  case  of  a 
I  regular  and  valid  organization.  But  while 
these  proceedings  were  regular  on  their  face, 
the  amved  statement  of  facts  shows  that  "said 
organization  was  effected  solely  for  purposes 
of  plunder  by  a  set  of  men  Intending  to  secure 
a  de  facto  organization  and  Issue  the  bonds  of 
said  County,  re-rister  and  sell  them  to  distant 
purchasers  ignorant  of  tbe 'facts,  and  enrich  ['OS] 
the  schemers,'  while  plundering  the  future  in- 
habitants and  taxpayers  of  vae  County;  and 
upon  the  consummation  of  said  scheme,  in  tbe 
spring  or  early  summer  of  1874,  all  of  said 
schemers,  together  with  those  who  were  the 
said  defaeto  ofllcers  of  tbe  said  County,  left 
said  Countyand  never  returned,  andsaidCoun- 
ty  remained  with  said  organization  totallyaban- 
doned  until  in  February ,11885, when  suid  County 
was,  upon  memorial  presented  and  census 
taken,  organized  as  in  cases  of  unorganized 
counties.'" 

If  these  were  all  tbe  facts,  a  very  interesting 
inquiry  would  urise  as  to  how  far  an  organiza- 
tion fraudulent  in  fact  but  regular  in  form, 
and  duly  approved  by  the  execuuve,  could  bind 
tbe  County  oy  an  issue  of  bonds  prima  facia 
valid,  andpassing  into  tbe  hands  of  a  bona  fide 
holder,  oat  that  inquiry  is  not  before  usi 
The  ample  power  delegated  bv  the  Constitu- 
tion to  the  Legislature  euabled  it  not  only  to 
organize  a  county  in  any  manner  it  saw  fit, 
but  also  to  validate  by  recognition  any  organ- 
ization already  existing,  do  matter  how  fraudu- 
lent the  proceedings  therefor  had  been. 

This  proposition  has  been  distinctly  ruled  by 
tbe  Supreme  Court  of  the  State.  See  the  case 
of  State  V.  Pawnee  Oounty,  In  13  Kan.  eupra; 
see  also  State  v,  Steomt,  21  Kan.  810,  and  State 
V.  Hamilton,  40  Kan.  823. 

Nor  is  this  ruling  peculiar  to  the  jurisdiction 
of  Kansas.  It  is  universally  affirmed  that  when 
a  Legislature  has  full  power  to  create  corpora- 
tions, lu  Act  recogoizine  as  valid  a  de  faf*e 
corporation,  whether  private  or  municipal, 
operates  to  cure  all  defects  in  steps  leading  np 
to  the  orgnnizatton  and  makes  a  dejuTe  out  of 
what  before  was  only  a  de  faelo  corporation. 
It  la  true  that  there  must  be  ad«/ae«o  organise 
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tfoD  upon  which  this  recognitlOD  may  act,  as 
was  held  In  StaU  v.  Ftfra  County,  13  Kao. 
446;  and  in  thla  case  U  appean  from  the  find- 
ings, as  well  as  from  the  testimony,  tliat  there 
was  such  tU  fa^  organization.  There  being 
this  de  facto  organizalion,  tbere  was  ample  rec- 
ognition by  the  Legislature.  The  very  matter 
appears  which,  In  State  t.  SUvent,  was,  by  the 
Supreme  Court  of  Kansas,  declared  a  legisla- 
[203]  tive  recognition  sufficient  to  cure  all  defects; 
namely,  an  Act  detacbing  the  County  from  an 
organized  county  to  which,  for  judicial  pur- 
poses, it  had  theretofore  been  attached,  and 
«stablisbing  courts  therein.   This  Act  was  ap- 

E roved  March  9,  1674,  the  day  before  these 
onds  were  signed.  But  this,  wbicb,  by  the 
Supreme  Court  of  Kansas,  was  adjudged  alone 
sufficient,  is  not  all.  Chapter  34  of  the  General 
Statutes  of  1868,  creating  some  new  couDiies, 
divided  the  State  Into  seventy-nine  counties, 
numbered,  named  and  described,  among  which 
was  the  unorganized  County  of  Comanche;  and 
provided  that  no  county  should  be  entitled  to 
representation  in  the  Legislature  until  it  should 
have  been  organized.  During  the  session  of 
1874.  the  session  immediate^  aucoeeding  this 
attempted  organization,  and  before  the  issue  of 
these  bondt,  A.  J.  Mowry  represented  Com- 
anche County  in  the  Legislature,  taking  active 
part  in  iu  proceedings,  voting  for  senator,  in- 
troducing bills,  and  otherwise.  His  right  to  a 
seat  was  challenged,  examined  by  the  commit- 
tee on  elections,  aod,  after  lepwt  therefrom, 
he  was  admitted  and  acted  u  a  member  during 
the  entire  session.  Further  than  that,  this  or- 
l^nization  having  become  a  matter  of  discus 
sion  and  challenge,  the  Legislature  passed  a 

Joint  resolution,  which  recited  that  it  appears 
rom  the  report  of  the  secretary  of  state  that 
there  were  but  684  inbabllants  in  the  County 
of  Comanche,  and  from  the  report  of  the  audi- 
tor of  the  State  that  the  bonded  indebtedness 
of  the  County  was  |73.000;  that  the  intercuts 
of  the  people  and  the  honor  of  Uie  Stale  re- 
quired an  Investigation;  and  directed  that  a 
committee  of  two  should  be  appolatcd,  one 
from  each  House,  who,  together  with  the  Attor- 
ney-General, should  make  an  investigation  and 
feport  to  the  succeeding  Legislature.  By  that 
report,  In  January,  187fl,  the  character  of  the 
organization  was  disclosed,  and  from  that  time 
on  the  County  was,  as  stated,  treated  as  ao  un- 
organized County  until  1885.  It  also  apiKnr^ 
that  in  December,  1878,  not  only  was  u  mem- 
ber of  the  Lesislature  elected,  but,  in  addition, 
a  new  commusioner  and  a  new  county  clerk, 
in  the  places  of  those  temporarily  appointed  by 
the  governor.  There  thus  appears  ample  recnif- 
Dition,  on  the  part  of  the  Legislature,  of  the 
[S04]  validity  of  the  organization,  aDa,undpr  repented 
adiudtcations,  its  validity  cannot  now  m  this 
collateral  way  be  challenged.  And  this  is  no 
mere  technical  ruling.  It  rcstson  foundations 
of  substantial  justice.  It  is  true  that  Ibo  prLs 
ent  inhabitants  have  been  wronfied  bv  the 
fraudulent  actsof  these  conspirators  in  1873-74, 
and  it  is  a  hardship  for  them  to  be  bound  for 
debts  they  did  not  contract  and  from  which 
they  received  no  benefit;  but,  on  the  other 
band,  it  would  be  an  equal  hardship  to  the 
plaintiff  to  lose  the  money  he  has  invested  in 
lecurities  jdaced  on  tbe  market,  wh'>se  validity 
was  attested  to  tbe  fullest  extent  by  both  the 
IM  U.S. 


executive  and  Ic.irislative  departments  of  the 
State.  When  both  of  those  departments  give 
notice  to  the  world  that  a  county  within  the 
territorial  limits  of  tbe  State  has  been  duty  or- 
^nized  and  exists  with  full  power  of  contract- 
ing, csn  it  he  that  a  purchaser  cannot  in  open 
market  safely  purchase  the  securitiea  of  that 
county?  Does  the  duty  rest  on  him  to  traverse 
the  limits  of  the  county  and  make  personal  in- 
spection of  the  number  of  the  Inhabitants?  If 
any  wrong  has  been  done  to  the  County  through 
tbe  want  of  attention  on  the  part  of  tbe  state 
authorities,  equity  would  auegest  that  the  State 
should  bear  the  burden,  and  not  cast  it  upon 
an  innocent  party  residing  far  from  llie  State 
and  acting  in  reliance  upon  what  it  has 
done. 

But  It  Is  urged  that  whatever  may  be  said  as 
to  the  organization  in  1873-74,  and  Its  tempo- 
rary validity,  that  organization  was  In  1874 
aba'ndoned,  the  County  deserted,  and  a  new  or- 
ganization made  in  1885,  and,  it  being  a  new 
organization,  there  is  no  responsibility  on  its 
part  for  debts  fraudulently  contracted  more 
than  a  decade  before,  by  a  .confessedly  friiud- 
ulent  organization.  Why  should  honest  and 
Industrious  citizens,  who  have  recently  moved 
into  hitherto  unoccupied  territory,  be  held  re- 
sponsible for  debts  fraudulently  contracted 
years  'before  by  a  set  of  rascals  who  stopped 
out  for  a  day,  and  then  decamped  with  the  pro- 
C3edsof  their  rascality?  But  it  must  be  borna 
in  mind  that  tbe  County,  as  &  territorial  subdi- 
vision of  the  State,  has  been  In  existence  and 
unchallenged  for  more  than  a  score  of  years. 
It  matters  not  bow  many  political  organizations 
(here  may  have  been,  or  what  changes  in  the 
form  of  organization,  the  County  has  been  ever 
the  same,  and.  although  tbe  name  of  the  polit- 
ical community  ^ven  1^  the  statutes  li  the 
"Board  of  County  Commissioners"  of  tbe 
County,  it  Is,  after  all,  the  County,  with  its 
property  and  population,  which  is  the  debtor. 
No  one  would  for  a  moment  suppose  that  when 
a  county  has  contracted  a  valid  obligation,  the 
fact,  if  It  could  be  made  to  appear,  that  all  its 
inhabitants  had  removed  and  their  places  been 
supplied  by  others,  would  affect  tnat  oblign- 
tiou.  There  has  been  no  subdivision  of  toe 
original  territory:  noaddition  to  or  subtraction 
from  it.  The  only  change  has  been  in  the  con- 
tinuity of  political  organization,  and  that, 
neither  by  municipal  Ian  nor  tbe  law  of  nations, 
cicsrroys  the  territorial  responsibility  for  legal 
obligations.  £ven  a  change  in  form  docs  not 
df?stroy  responsibility.  The  Republic  of 
France  recognizes  as  valid  the  debts  of  the 
Empire.  A  town  whose  growth  enables  It  to 
cast  off  its  village  organization  and  assume  the 
habiliments  of  a  city  continues  liable  for  all 
debts  theretofore  contracted.  And  so  the  debts 
of  a  county,  contracted  during  a  valid  organi- 
zation, remain  the  obligations  of  the  county, 
although  for  a  time  tbe  organization  be  aban- 
doned  and  there  be  no  officers  to  be  reached  by 
the  process  of  the  courts.  Sifafev.  Hamilton, 
40  Kan.  823;  Th£  Sapphire,  78  U.  S.  11  Wall. 
164  30: 1371:  Broughton  v.  Penaaeola,  98  U.  8, 
306  3»:  8961:  MountPleatani  v.  Beekwith,  100 
U.  S.  SU  [38:  699]. 

Passing  to  the  question  of  tbe  bonds  them- 
selves, tbe  first  to  be  considered  are  tbe  bridge 
bonds.   The  recital  is  in  these  words: 
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"Tbb  bond  Is  executed  and  issued  in  purea- 
EDce  of  and  In  accordance  with  an  Act  of  the 
LegfsJatan  of  the  State  of  Kansas,  entitled 
'An  Act  to  Authorize  Counties,  Incorporated 
Cities  and  Municipal  Townships  to  Issue  Bonds 
for  Uie  Purpose  of  Building  Bridges,  Aiding  in 
the  Construction  of  Railroads,  Water-power  or 
Other  Works  of  iDternal  Improvement,  and 
Providing  for  the  Registration  of  Such  Bonds, 
the  Registration  of  Other  Bonds,  and  the  Re- 
pealing of  All  Lavs  In  Conflict  Therewith  ' 
approved  March  2,  1873,  and  also  iu  sccord- 
acce  wiUk  the  vote  of  a  majority  of  the  qual- 
Ified  electors  of  said  County  of  Coraanche,  at  a 
special  election  duly  and  regularlv  held  there- 
for on  the  81st  day  of  January,  1884." 

[S061  The  Act  referred  to  Uierein  gave  to  counties 
full  power  to  issue  bonds  for  the  building  of 
bridges  and  prescribed  the  proceedings,  includ- 
ing toerein  a  vote  of  the  people,  essential  to  the 
vesting  of  authority  in  the  county  commission- 
ers. The  recital  that  the  bond  was  executed 
sod  issued  in  pursuance  of  and  In  accordance 
with  that  Act,  and  also  in  accordance  with  the 
vote  of  the  majority  of  the  qualified  electors.  Is, 
within  repeated  rulings  of  Uiis  court,  sufficient 
to  validate  the  bonds  in  the  bands  of  a  bona 
fide  holder.  It  shows.  In  the  language  of  7n- 
dependent  School Dittriet  v. Stone.lOGV.  S.  183 
[37:  90],  "a  compliance  in  all  substantial  re- 
spects with  the  Statute  giving  authority  to  is- 
sue the  bonds,"  and  doea  not  come  within  the 
limllations  noticed  in  that  can.  .Cnrtlier  than 
that,  the  bonds  are  indorsed  witti  the  official 
certificate  of  the  auditor  of  the  State  that  the 
bonds  had  been  regularly  and  legally  Issued, 
that  the  signatures  were  genuine  and  that  the 
bonds  bad  been  duly  rwstered  in  bis  office  in 
Bccordaoce  with  the  Act  of  the  Legidatnre  at 
March  3. 1878.  Inasmuch  as  these  bonds  were 
issued  after  the  Act  of  1873  went  Into  effect, 
Uiey  fall  within  the  decision  in  the  case  of 
Lnei»  v.  Barbour  County,  105  U.  S.  73»  [26; 
993],  rather  than  within  that  in  the  case  of 
BiMcU  V.  Sprite  ValUjf  TowntMp,  110  U.  S. 
163  [38: 105],  as  to  the  coDduslTeDesB  of  the 
certincate  of  the  auditor. 

The  suggestion  that  the  recitels  arc  not  suffi- 
cient because  the  particular  bridge,  for  the 
building  of  which  the  bonds  were  to  be  issued, 
is  not  specified,  carries  do  weight.  Power  Is 
given  by  the  first  section  of  the  Act  of  1873  to 
issue  bonds  for  building  bridges,  and  while  the 
subsequent  sections  providing  for  a  vote  and 
other  preliminaries  seem  to  contemplate  that  a 
particular  bridge  should  be  the  subject  of  con- 
sideralloo,  yet  it  has  never  been  held  by  this 
court,  and  ought  not  to  be,  that  a  full  and 
minute  detail  of  all  the  proceedings  is  essential 
10  the  validity  of  a  recital.  The  main  thing  is 
that  the  County  baa  promised  to  pay,  and  that 
the  peoi^  by  their  vote  have  authorized  such 
.1  promise  for  one  of  the  puipMes  for  which, 
under  the  Statute,  thev  may  bind  themselves. 
The  other  series  of  bonds  is  what  is  known 
  as  "court-house  bonds,"  so  named  on  the  face 

[SOT]  of  the  bonds  themselves.  The  recitel  In  this 
bond  ia  as  follows:  "This  bond  is  executed 
and  issued  for  the  purpose  of  erecting  county 
buildings  in  pursuance  of  and  In  accordance 
with  an  Act  of  the  Legislature  of  Uie  State  of 
Kaniaa.  entited»  'An  Act  Belftting  to  Conntlei 
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and  County  Officers,'  approved  February  80, 
1868,  and  ^An  Act  to  Authorise  Counties,'* 
ete.,  reciting  the  ti^  of  the  Act  referred  to  la 
the  bridge  Donds,  as  well  as  a  vote  similar 
thereto.  On  the  back  of  each  bond  appears  tli* 
auditor's  certificate,  as  in  the  bridge  bonds. 

But  it  is  insisted  that  county  bulldlon  are 
not  works  of  internal  Improvement  withio  Uw 
meaning  of  the  Act  last  referred  to.  Be  that 
as  it  may— and  it  to  unnecessary  to  decide  tUi 
question,  although  in  considering  it  referenct 
may  well  be  had  to  the  opinion  ot  the  Suprema 
Court  of  Kansas  In  the  case  of  Leavenwn^ 
County  V.  MiUer,  7  Ean.  479— the  Act  first  re- 
ferred to,  the  Act  of  February  29,  gav* 
ample  authority.  That  Act,  section  16,  pro- 
vides: "The  Board  of  County  Commiasionera 
of  each  county  shall  have  power,  at  any  meet- 
ing: .  .  .  Fowrth,  .  .  .  to  horrov),  upon  the 
credit  of  the  county,  a  mm  suffldent  for  tht 
erection  of  county  buildings,  or  to  meet  tht 
current  expenses  of  the  county  in  case  of  s 
deficit  In  the  county  revenue." 

Prior  to  the  issue  of  these  bonds  the  Suprema 
Court  of  the  State  had  held,  in  the  case  of 
iJMy  T.  S^abree,  11  Ean.  209,  that  the  power 
to  borrow  money  carries  with  It  the  power  to 
issue  the  ordinary  evidences  and  secimty  of  a 
loan,  and,  among  them,  county  bonds.  So 
that,  by  that  Act,  the  County  had  power  to 
borrow  money  for  the  erection  of  county  build- 
ings and  issue  bonds  therefor.  There  is  ao 
force  in  the  aufnestion  that  the  purpose  ex- 
pressed in  the  redtel  to  that  of  erecting  county 
buildings.  Instead  of  borrowing  money  for  the 
erection  of  county  buildinga.  A  general  stat^ 
ment  of  the  purpose,  with  direct  reference  to 
the  Act  granung  authority,  and  a  recitel  that 
the  bond  is  issued  in  pursuance  of  and  In  ac- 
cordance with  the  Act.  to  sufficient.  The  casa 
of  Seipio  V.  Wright,  101  D.  8.  665  fSS:  1087], 
rested  entirely  on  the  fact  of  the  uniform  and 
continuous  ruling  on  the  ^rtof  the  higheat 
court  in  the  Stete  of  New  York,  In  which  tho 
bonds  were  issued,  and  was  a  case  arising  be- 
tween a  munldpality  and  a  purchaser  who  took 
with  notice  of  the  manner  in  which  the  bonds 
had  been  disposed  of.  So  that  this  cannot  ba 
considered  an  authority  in  the  case  before  ua. 

These  are  all  the  matters  we  deem  necessary 
to  notice,  and,  there  appearing  no  error  in  tht 
ruling  of  the  Gbeuit.Conrt 
firmtit. 


3urt,  itt  Judgment  itt^- 


B.  QBANTILLE;  BEALS,  ijipl., 

e. 

THE  ILLINOIS,  MISSOURI  AND  TEZAB 
RAILROAD  COMPANY  BY  al. 

(Bee  8.  a  Beportet^  eO.  »0-Mi) 

AUegaiiont  in  plea*,  tehm  admitted  to  be  (ni»— 
eaorn  aMUwrt  aa  eoideTtee—bondboIden,  lahen 


Horn— XshOv^-oumv  (Aon  om  wOneis  ngulrsd 
to  ovonometwomaHmBer;  amautrof  defendoMvmU 
jledfteeMmes.  See  lUU  to  HoflMe  v.  BOaln,  BlL 

5.  p.  MB, 

Partiea  neo6Marv,«i  ttpMy,  wont  ef-,  toftm  a 
/«nM;  wAen  obitcUon  to  bt  made.  See  notaa  to 
Morgan T.l(f»gan,Bk.  4,  p.Ma;  and  MaxsbaUv. 
BaTerlay,  Bk,  I*  p.  ST. 
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L  Where  the  plalotim  replicatton  1b  011I7  to  "the 
uswen"  of  the  three  defendant  oorporattODS, 
andnottotheir  p}eM,«lthoiiffheuhof  tbem  bad 
flledapl«a,and  the  onir  uiaim  In  th«  oauae 
were  those  filed  br  two  of  them  In  aupport  of 
Uieir  pletu.  and  no  proofs  are  taken,  and  the  caae 
lisetdowDior  hearing  upon  ttaeblU  and  pleaa, 
the  faott  alleged  hy  the  defendant*  tn  their  pleaa 
are  admitted  to  be  true. 

M.  If  the  teplloatlon  1>  treated  aa  taking  lasue  on 
Hie  pleaa  aa  well  aa  on  the  answers,  and  the  oate 
was  submitted  upon  the  bill,  pleas,  answers  and 
replication,  the  facts  relied  upon  by  defendants 
were  proved  the  sworn  answers,  so  far  aa  ther 
were  reaponsJve  to  the  bill,  whoe  the  plaintiff 
iBve  no  eridenoe, 

IL  WbOTe  aftmner  jadgment  was  rendered  br  • 
oourt  of  competent  Jurlsdioeton,  to  wbloh  the 
Railroad  Company  that  Issued  the  bonds,  and  the 
Burrlvlng  trustee  under  the  m<Hrtgage  made  to 
secure  the  bonds,  were  made  parties,  the  bond- 
holders, being  r^resented  the  trosteet  are 
bound  ^  the  decree  canceling  and  annulling  the 
bonds  and  mortgaRe,  unless  the  decree  was  fraud- 
ulently obtained. 

4  Where  the  bill  alleges  that  that  decree  was  ob- 
tained by  fraud  and  collusion,  and  the  pleas  and 
answers,  under  oath,  deny  thefnudandooUusion 
charged,  and  arer  a  purchase  of  the  proper^  In 
good  faith,  for  valuable  oonslderaUon  and  with- 
out knowledge  or  noUoe  of  any  fraud  in  obtain- 
ing the  decree,  these  averments,  being  reeponslve 
to  the  allegations  of  the  bill,  are  conclusive  in 
favor  of  the  defendant  and  a^nst  the  plalotllT's 
obUm,  DO  prootfe  in  the  case  having  been  taken. 
[No.  11 IJ 

Argued  Jan.  16, 17, 1890.  Decided  VA.  3, 1890. 

APPEAL  from  ft  decree  of  tbe  Circuit  Court 
of  the  United  States  for  tbe  Eastern  Dis- 
trict of  Missouri  dismissing  a  suit  in  equitv 
brought  to  declare'a  mortgage  and  bonds  valid, 
and  to  apply  tbe  mortgaged  property  to  tbe 
pwment  ot  tbe  boods,  ana  for  further  nUef. 
Aprmed. 
Opinion  below,  87  Fed.  Rep.  731. 

Statement  by  Mr.  Juttiee  Ortkjx 
This  was  a  suit  in  equf^  bv  Beals,  a  ddzen 
of  New  York,  egalnst  tbe  BUnoi^  Missouri 
and  Tezu  BoUwar  Oompaay,  dn  Cape  Oirar- 
dean  and  Btate  Une  Kailnwd  and  the  Cape 
Girardeau  Southwestern  R^way  Company, 
all  three  corponttons  of  Missouri,  and  Thile- 
nius  and  Blow,  trustees  of  the  Cape  Girardeau 
and  State  Line  Railroad,'and  Fletdiet.  all  three 
dtizens  of  Missouri. 

The  amended  bill  (which  was  the  only  one 
ropied  in  tbe  transcript  of  the  record)  alleged 
that  in  April.  1871.  the  Cape  Girardeau  and 
State  Line  Itailroad,  pursuant  to  a  contract 
with  Fletcher,  eiecuted  a  deed  conveying  all 
its  property  and  francblses  In  its  road,  as  then 
existing  or  afterwards  to  be  constructed,  from 
tbe  shore  of  the  Mississippi  River  In  the  City 
of  Cape  Girardeau  In  tbe  State  of  Missouri  to 
the  boundary  line  between  the  States  of  Mis- 
souri and  Arkansas,  to  ThUeolus  and  Blow  In 
trust,  and  directing  them  as  trustees  and  Thi- 
lenlus,  tbe  president  of  that  Company,  to  join 
with  tbe  niinois.  Missouri  and  Texas  Railway 
Company  (which  had  been  organised  under 
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the  General  Laws  of  Missouri  for  tbe  purpose 
of  completing  the  road)  In  tbe  execution  of  a 
mortgage  of  all  tbe  said  property  and  fran- 
chises to  secure  tbe  payment  of  bonds  issued 
by  the  last-named  Company;  that  in  May,  1671, 
such  a  mortgage,  afterwards  duly  recorded, 
was  executed  by  those  two  Companies  and  by 
ThUenius  and  Blow,  trustees  as  aforesaid,  fa> 
Winston  and  Hoadley  in  trust  to  secure  the 
payment  of  1,500  bonds  of  $1,000  each  of  tbe 
Company  last  named,  which  were  afterward* 
issued;  that  the  plaintiff  was  tbe  bona  tide 
owner  and  holder  for  value  of  sixty-eight  of 
those  bonds;  that  bv  default  in  payment  of 
Interest  on  those  bond^here  bad  been  a  breach 
of  conditloa  of  the  mortgage;  that  most  or  all 
ot  the  rest  of  such  bonds  had  come  into  the 
possession  of  the  defendants,  or  of  one  or  more 
of  them,  and  tberebv  the  defendants  had  con- 
trolled Uie  action  of  WinstOQ,  the  surviving 
trustee  named  in  the  mortgage,  to  the  prejudice 
of  the  i^ntlfl;  that  Winston  was  now  dead 
and  no  other  trustee  had  been  appointed;  that 
the  Ctepe  Girardeau  Southwestern  Railway 
Company  for  several  years  had  had  the  sow 
use  and  possession  of  the  propertT  snd  fran- 
chises, and  claimed  a  right  therein,  by  purchase 
or  Otherwise,  prior  to  tbe  plaintiff's  lien;  that 
a  systematic,  fraudulent  and  continuous  effort 
baa  been  made  by  the  defendants,  or  some  of 
them,  to  prevent  the  collection  of  Interest  or 
principal  on  the  plaintiff's  bonds;  that  the 
judgment  set  up  in  bar  in  the  defendant's  plea 
to  toe  Ull  of  complaint  in  this  suit,  and  alleged 
to  have  been  obtained  on  or  about  March  30, 
1876,  In  the  Circuit  Court  of  Cape  Girardeau 
County,  Missouri,  by  the  Cape  Girardeau  and 
State  Line  Railroad,  one  of  the  defendants  in 
this  cause,  was  obtained  by  the  said  defendants 
in  fraud  against  the  bondholders,  in  that 
Winston  was  served  and  appeared  in  person 
only  and  not  as  trustee,  and  allowed  the  Judg- 
ment to  be  entered  by  default,  without  notice 
to  the  bondholders,  and  by  collusion  with 
Houck,  then  attorney  for  tbe  petitioners  and 
now  president  of  the  Cape  Girardeau-  South- 
west^ Railway  Company,  both  Winston  and 
Houck  knowing  that  the  allegations  of  the 
petition  were  faue  and  fictitious,  and  intending 
to  defraud  the  bondholders;  and  that  tbe 
plaintiff  was  not  a  pariy  to  the  action  and  had 
no  knowledge  of  It  until  his  counsel  examined 
the  record  on  August  32, 1884. 

Tbe  hill  prayed  for  answers  under  oath,  an 
Injunction,  and  a  decree  declaring  the  mort- 
gage and  tbe  plaintiff's  bonds  to  be  valid,  and 
applying  the  mortgaged  property  to  the  pay- 
ment of  the  bonds,  and  for  further  reli^. 

To  the  amended  bill  the  three  defendant 
corporations  severally  filed  pleas,  and  two  of 
tbem  filed  answers  under  oath  in  support  of 
their  pleas. 

The  plea  of  the  Cape  Girardeau  and  State 
Line  Railroad  specifically  denied  all  the  alle- 
gations of  the  hill  as  to  fraud  and  collusion; 
and  alleged  that  on  March  80,  1876,  tt  teougfat 
an  action  In  the  Circuit  Court  of  Cape  Girar- 
deau County,  being  a  court  of  general  Jurli- 
dlction  and  possessed  of  full  chancery  powers 
(the  principal  office  and  place  of  business  of 
that  corporation,  as  well  aa  tbe  largest  part  of 
the  real  estate  to  be  affected  by  that  action^ 
bdng  in  (hat  county),  alleging  that  the  coo- 
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veyaoce  and  the  mortgage  made  in  its  name 
vete  without  authority  aod  in  fraud  of  its 
stockholders;  that  the  property  conveyed  to 
Thileoius  and  Blow  wu  refnuveyed  by  tbcm 
to  the  plaintiff  in  December,  1871,  and  before 
the  mortgage  was  recorded;  and  that  the  bonds 
of  Ibe  Uliuoia,  Missouri  and  Texas  Railway 
Company,  pretended  to  be  secured  by  the 
mortgage,  were  iisued  after  that  time,  and 
were  held  by  the  defendants,  but  not  as  pur- 
chasers for  vnlue;  and  praying  that  the  cod- 
Teyance  and  mortgage,  as  'well  as  the  bonds, 
might  be  canceled  and  declared  void:  that  in 
that  action  said  Railway  Company, Winston,  as 
sole  surviving  trustee  under  the  mortgage,  and 
a  large  number  of  corporations  and  individunls 
claiming  to  be  holders  of  bonds  secured  by  the 
mortgage,  as  well  as  at'  other  persona  whose 
names  were  unknown,  but  who  might  claim 
to  be  holders  of  such  bonds,  were  made  defend- 
ants: that  said  Railway  Company,  Winston, 
as  surviving  trustee,  and  varioua  other  defend- 
ants claimmg  to  be  holders  of  bonds,  were 
actually  served  with  process,  and  all  nonresi- 
dent bondholders  who  could  be  named ,  together 
with  all  uofcoown  bondholders,  were  duly 
served  publication;  Qm  said  Railway  Com- 
pany and  AVinstoD,  as  surviving  trustee,  as 
well  as  many  bondholders,  appeared  and 
pleaded,  putting  in  issue  the  allegations  of  the 
petition;  that  on  January  25,  1378,  the  court 
entered  a  decree  (a  certified  copy  of  which  was 
set  forth  in  the  plea)  establisbiog  the  allegations 
and  granting  the  prayer  of  the  petflioo,  which 
was  the  same  decree  described  in  the  amended 
bill  as  a  judgment  entered  March  S(),  1876;  and 
that  that  decree  was  obtained  on  due  and  legal 
service  of  process,  and  after  appearance  of  the 
defeadants  and  bearing  of  proofs,  and  without 
any  fraud,  covin  or  concealment  of  any  kind, 
or  any  collusion,  agreement  or  undersUndiog 
between  Winston  and  the  plaintiff's  attorney, 
and  had  never  been  appealed  from,  but  re- 
mained in  full  force.  Wherefore  the  Cape 
Oirardcau  and  State  Line  Railroad  pleadedlhat 
decree  in  bar.  Tbe  plea  was  supported  by  an 
answer  under  oath,  denying  generally  and 
^pocifioally  all  fraud  charged  io  the  amended 
bill. 

The  Cape  Girardeau  Southwestern  RaOway 
Company,  by  plea,  and  answer  under  oath  Id 
support  thereof,  set  up  the  same  defense;  and 
also,  by  permission  of  the  court,  tbe  farther 
defense  that  m  August,  1880,  the  Cape  Girar- 
deau and  State  Line  Railroad, claiming  to  be  the 
owner  and  being  in  full  possession  of  tbe  prop- 
erty, conveyed  it  for  valuable  consideration  to 
Tlouck  by  deed  duly  recorded;  that  Houck 
took  tbe  deed  in  good  faith  and  without  any 
knowledge  or  notice  of  any  right  of  the  plain- 
tiff or  any  other  bondholder,  or  of  any  incum- 
brance on  the  property,  or  defect  in  tbe  decree; 
that  afterwards  the  Cape  Girardeau  Soulhwest- 
eru  Railway  Company  was  incorporated  and 
organized  under  tne  General  Statutes  of  Mis- 
souri on  August  10,  1880,  and  took  from 
Houck  a  conveyance  of  the  property  for  valu- 
able consideration,  in  ^ood  faith,  and  without 
any  koowledge  <»:  notice  of  any  fraud  orlr- 
n^larity  in  obtaining  tbe  decree,  and  after 
wards  proceeded  to  construct  tbe  railroad. 

The  plea  of  tbe  Illinois,  Hissourt  and  Tcias 
Railway  Company  set  up  the  decree  of  Jano- 
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ary  25.  1878,  b^  which  it  was  enjoined  from 
making  any  claim  to  the  property;  and  alleged 
ibat  itnad  not  since  clafmea  any  right  in  or 
exercised  any  control  over  the  property,  or  re- 
ceived any  income  therefrom. 

The  plaintiff  filed  a  general  replication  to  (SHI 
"the  answers"  of  the  three  corporations.  The 
Cape  Girardeau  and  State  Line  Railroad  and 
tlie  Cape  Girardeau  Southwestern  Railway 
Company  moved  tbe  coart  for  "judgment  on 
the  pleas  and  replication  in  this  cause,  for  the 
reason  that  the  plaintiff  baa  not  taken  Issue  on 
tbe  said  pleas,  nor  is  the  alleged  replication 
thereto  any  reply  in  law." 

No  separatej  ruling  or  order  was  made  upon 
this  motion.  Nor  were  any  [voofs  taken  in 
the  case.  But  the  case  was  afterwards  sub> 
mitted  and  argued  "upon  the  bill,  pleas,  an- 
sw[!r8  and  replication,"  and  thereupon  the  court, 
being  of  opinion  that  the  equities  were  with 
the  defendants,  dismissed  tbe  bilL  0^7  Fed. 
Rep.  781.)  Tbe  plaintiff  appealed  to  this 
court. 

Mutn.  Henry  E.  Dennimm  and  A.  O.  V&n- 
derpoel*  for  appellant: 

Notice  to  agent  is  notice  to  principal. 

Sia»  V.  Roger  WiUiamt  Int.  Ch.  8  Fed.  Rep. 
186;  United  Statea  v.  DittiUed  Spiritt,  8  Cliff. 
308;  Smith  v.  Ayer.  101  U.  B.  320  (25:  9M); 
Warrick  v.  Warriek.  8  Atk.  291;  Mountford 
V.  SeotL  1  Turn.  &  Russ.  274;  Dreaaer  v.  Nor- 
wtod,  17  C.  a  N.  S.  466;  HotdM  v.  New  York 
d  S.  Bank,  72  N.  T.  m 

A  person  will  be  beld  to  have  notice  as  an 
individual  of  what  be  does  as  president  of  a 
corporation. 

Laneatter  v.  CfaKina.  2  McCrary.  355,  356, 
115  U.  S.  223  (29:  873);  Carter  v.  Ottawa,  U 
Fed.  Rep.  646;  Ga^  v.  Purpart,  108  U.  &  687 
(27:  263). 

Where  no  real  defense  was  made  In  the  suit 

because  of  the  unfaithful  conduct  of  tbe  tms* 
tee  and  the  attorney,  a  court  of  equity  will 
take  cognizance  of  tbe  suit. 

Pacinc  a.  Co,  V.  MimuH  P.  B.  Oo.  Ill  U. 
S.  605  498). 

The  frauda  for  which  courts  of  eqtiity  will 
interfere  to  set  aside  or  stay  the  enxorcement 
of  a  judgment  of  a  court  having  jurisdiction 
of  the  subject  matter  and  tbe  parties,  must 
consist  of  extrinsic  collateral  acts,  not  involved 
in  the  consideration  of  the  merits.  They 
must  be  acts  by  which  the  succesafuf  party  has 
prevented  bis  adversary  from  presenting  the 
merits  of  his  case,  or  by  which  the  jurisdiction 
of  the  court  has  been  nnposed  on. 

United  Statea  V.  Flint,  4  Sawy.  61;  United 
State*  V.  T^Toekmarton.  98  U.  8.  68  (25:  96); 
Wieriehv.  DeZoya,  7R1.  885;  Pearee  v.  Olneii, 
20  Conn,  653,  654:  Kent  v.  Siearda,  8  Md.  Cb. 
dS^SffJ;  State <^Iov>av.Oorl^.  2fowa.  64-69: 
Wells,  Res  Adjudicate.  &  49B,  pp.  428-480,  and 
cases  cited  In  iwtet;  Smith  r,  Xwry,  X  Jotaoa. 
Cb.  821-884. 

Mr.  Geo.  O.  Rernolda.  for  appellees: 

Tbe  trustee.  Frederick  S.  Winstan,  was  a 
party  to  the  suit.  The  beneficiaries  were  not 
necessary  parties.  He  was  in  court  on  their 
behalf,  and  tbe  appellant,  as  one  of  the  bene- 
fl<^ries,  though  not  a  par^  to  tbe  suit,  is  con- 
cluded in  the  decree,  unless  U  is  impeached  for 
fraud  or  collusion. 

iM  r.  s. 
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Kerriaon  t.  Steieart,  08  U.  S.  165  (3S:  848); 
Corcoran  v.  Chetnpeaka  <t  O.  Canal  Co.  94 
TJ.  S.  741  (24:  190);  Sfiaio  v.  LittU  Rock  db  F. 
8.  n.Co.  100  U.  8.  605  (25:  757j;  MeArthurt. 
aeotU  lis  U.  S.  806(23:  1088);  Itandv.  Walker, 
117  U.  S.  344  (39:  000);  Clmeland  Firtt  Nat. 
Bank  v.  8hedd,  121  U.  8.  84  (30:  881):  BkJit»r 
T.  Jerome,  128  U.  S.  246  (81:  187);  VetleHein 
T.  Barn«,  124  U.  8.  172  (81:  401). 

The  appellant  was  also  represented  in  tbe  suit 
•8  being  a  bondholder  of  the  Blinoia,  Missouri 
A  Texas  Railway  Co.,  which  waa  a  par^  to  it. 

Denver  A  R.  O.  B.  Oo.  y.  AUing,  00  U.  S. 
468  (25:  438). 

The  appellant  has  no  right  to  bring  this  suit 
alone.  The  other  bondholders  are  oecesaary 
parties. 

A.fshvilie  A  D.R.  Co.  v.  Orr,  85  U.  S.  18 
Wall.  4T1  C81:  81Q)- 

Tbe  decree  of  the  Circuit  Court  of  Cape  Gir- 
ardeau County  is  conclasiTe  and  binding, 
unless  Impeached  for  fraud. 

CrornKdl  T.  8ac  County,  04  IT.  8.  851  (24:  195); 
Stout  V.  Lye.  103  U.  S.  66  (26:  428). 

The  rule  that  a  decree  cannot  be  pronounced 
fraudulent  on  tbe  testimony  of  a  single  wit- 
oess,  unaccompanied  by  corroborating  circum- 
•tances,  against  a  positive  denial  by  answer, 
applies  to  an  answer  in  support  of  a  plea. 

Hughe*  T.  Blake,  19  U.  B.  6  Wheat.  458 
0:  808). 

Mr.  JuatieeOn^  delivered  tbe  opfnloD  of 
the  court: 

Tlie  irregular  form  in  wbich  the  plaintiff's 
case  is  presentfed  need  not  be  dwelt  upon,  be- 
cause, iDflnyp0S9ible  aspect  of  tbe  controversT 
between  the  parties,  tbe  result  is  not  doubtful. 

The  former  judgment,  upon  which  tbe  plain- 
tiff aotici|tated  that  the  defendants  would  lely, 
is  not  described  in  tbe  amended  bill  otherwise 
ttian  by  reference  to  a  plea  to  tbe  original  bill, 
neither  of  which  Is  made  part  of  the  record 
transmitted  to  ibis  court.  But  the  pleas  to  the 
aoaended  bill  clearly  identify  tbe  judgment 
drawn  in  issue. 

The  plaintiff's  replication  is,  in  t^nns,  only 
to  "tbe  answers"  of  the  three  defendant  cor- 
poratioDs,  and  not  to  their  pleas,  altbou^  each 
of  them  had  filed  a  plea,  and  the  only  answers 
fn  tbe  cause  were  those  filed  by  two  of  them 
in  support  of  their  pleas.  But  It  is  immaterial 
to  consider  whether  the  effect  of  the  submis- 
sion of  the  case  to  tbe  court  "upon  the  bill, 

Jtleas,  answers  and  replication,"  after  tbe  de- 
andauti  had  moved  for  judgment  for  inaoffl- 
dency  of  tbe  replication,  was,  so  far  as  the 
[8B5]  pleas  were  coocemed,  to  set  down  tbe  case  for 
neariag  upon  tbe  bill  and  pleas,  or  to  treat  tbe 
Teplication  as  taking  issue  on  the  pleas  as  well 
as  00  tbe  answers.  In  tbe  one  riew.  the  facts 
relied  on  by  tbe  defendants  were  o)ncIusiTely 
admitted  to  be  true;  In  tbe  other  view,  m  for 
as  tbmr  were  responsive  to  tbe  allegations  of 
the  bill,  thev  were  cogduslvely  proved  by  the 
answers  under  oath,  which  tbe  plaintiff  fniro- 
duced  no  evidence  to  control.  Mitford,  PI. 
<4th  ed.)  801,  802;  Rules  88  and  88  in  Equity; 
fitrUy  T.  Kittson.  120  0.  S.  308,  816  [80:  08<1; 
Vitrei  V.  Sopp.  104  U.  S.  441  [26:  7651. 

Upon  the  facts  thus  established,  no  ground 
la  shown  for  malntainlDgthe  bQI.  Tbe  former 
Judgment  was  rmdereaby  a  court  of  oompe- 
IMU.S. 


tent  jurlsdicticn.to  which  not  only  tfai*  Railroad 
Company  that  issued  tbe  boada,  but  tbe  sur- 
viving trustee  under  the  mortgage  made  in 
tbe  name  of  another  company  to  secure  the 

?Lymeat  of  those  bonds,  were  made  parties, 
he  boodholdere  were  thus  fully  represented 
in  that  suit,  and  bound  by  the  decree  canceling 
and  annulling  tbe  bonds  and  mortgage,  unless 
the  decree  was  fraudulently  obtained.  Kerri- 
eon  V.  S^wxrt,  08  IT.  8. 153  [23:  8431;  Shaw  v. 
LitiU  Bock  dbF.8.  B.  Co.  100  U.  B.  605  [35: 
7071;  Biehter  v.  Jerome.  198  U.  Q.  288  181: 
182]:  Kata  (hunty  v.  Hdrthman,  ante.  p.  596. 
The  bill  alleges  that  tbatdecree  was  obtained  by 
fraud,  and  by  collusion  between  tbe  trustee  acd 
second  Company  and  Houck  its  attorney,  and 
that  tbe  third  Company  claimed  a  right  in  the 
property,  bv  purchase  or  otherwise,  prior  to 
tbe  plaintlPs  sumosad  lieo.  The  pleas  and  an- 
swers under  oath  of  both  these  Companies 
fully  and  explicitly  deny  the  fraud  and  collu- 
sion charged;  and  those  of  tbe  third  Company 
further  aver  that  after  the  decree  the  property 
was  conveyed  by  tbe  second  Company  to 
Houck  and  by  him  to  tbe  third  Company,  and 
that  both  Houck  and  the  third  Company  pur- 
chased  the  property  in  good  faith,  for  valaable 
consideration,  and  without  knowledge  or  n(v 
tice  of  any  fraud  or  irregularity  In  obtaining 
the  decree. 

.  These  averments  being  Tdirectly  responsive 
to  the  allegations  of  the  bill,  and  therefore 
conclusive  in  favor  of  the  defendants'  title  to 
the  property  and  against  the  plalntifTs  claim, 
it  is  unnecessary  to  consider  other  grounds 
taken  in  argument. 
Beeree  (Affirmed. 


CALVIN  a  CORBIN  bt  al.,  AppU.,  [308] 

V. 

WALTER  J.  GOULD  bt  al. 

(See  a.  a  Beporter'B  ed.80S-8U.) 

Ii\fringement  of  trade-mark— the  word  "  jy- 
oocm  not  proper  for  a  trade-mark — vhat 
vxfTdt  are  improperae  trade  mark»—no  trai^ 
mark  in  the  word  "  Tycoon"  ueed  alone. 

1.  Where  the  labels  of  oomplainanta  and  defend- 
ants are  so  entirely  dissimilar  that  one  cannot 
nadllr  be  mistaken  for  tbe  other,  and  a  mere 
fflanoe  Is  gaffldent  to  dlsUorulsh  them,  and  there 
Is  no  more  shnllarity  between  them  than  Is  to 
be  found  ordinarily  between  tea  labels,  the  tsot 
that  the  word  **'^«oon^  Is  found  Id  both  of  them 
does  DOC  make  a  ease  oC  iDfiiDgementof  atntdo* 
mark. 

S.  A  word  Buchas*'T700on,**whlohba8  beeofor 
many  years  In  geowal  SDd  oommoD  use  as  a  term 
deecriptlve  of  a  class  of  teas  Introduced  Into  the 
American  market,  belongs  to  the  public,  as  tbe 
eommoD  property  of  the  trade,  and  thetefon  Is 
DOt  subject  to  appropriation  by  any  parson  aa  a 
tnde-mark. 

8.  One  has  no  rigrht  to  appropriate  as  a  trade- 
mark a  sUm,  or  a  symbol,  or  a  name  which, 
from  tbe  nature  of  the  fact  tt  Is  used  to  signify. 


NOTE.— As  to  whm  on  injunction  %m  be  OFontsd 
mtrotnlna  unautftorissd  vu  of  trade-meH*!,  isa 
noU  to  MoLsan  V.  Fleming,  Bk.  SI,  p.  8S8. 

611 


Digitized  by  Google 


806-8X4 


Sunuan  Coan  o»  m  mnm  Suna. 


OOT.TSU, 


otbera  may  employ  wltli  equal  truth,  and  there- 
fore have  an  equal  riffbt  to  employ  lor  the  aame 
purpose. 

4.  BtlieconipIainflntscanolalmatTade-niarkfor 
the  oomblnatlon  of  a  diamond  and  the  words 
"  The  Tyooon  Tea  "  inclosed  In  ft,  as  deeoribed  la 
tlwlr  applloatlon  to  the  Patent  Offlce,  there  la  no 
tiad»4nark  tai  the  word  "  Tyootn*'  eonalderod 
UrttMlf. 

[No  181.] 

Argvud  ITot.  M,  1889.     DeetM  FA.  8,  3890. 

APPEAL  fimn  a  decree  of  the  Cticoit  Court 
of  the  United  States  for  the  Eastem  Dis- 
trict of  Hicblgan  to  review  a  decree  diMniisiDg 
a  fuit  for  the  InfrlDgement  of  a  tiade-mark. 

AMnaed. 

^The  facta  are  stated  in  the  opinioo. 

Mr.  Lowia  I*.  Cobnra  for  appellanti. 

Mmn.  BUiott  G.  ^eswiam  and  Doa  M. 
DioUnaoB  for  appellees. 


Mr.  Ju9tiee  Jmmmr  deUvered  the  opinion 

of  the  court: 

This  is  a  suit  in  equi^  brought  in  the  court 
below  by  Calvio  B.  Corbio  and  Horatio  N. 
Mmj,  coptrtnen  as  Corbin,  May  &  Company, 
dolnk  budneia  in  Chicago,  agaiost  Walter  J. 
Oouid,  Edward  Telfcr,  David  D.  Cady  and 
L.  F.  Thompson,  copartners  aa  W.  J.  Gould 
&  Company,  doing'  business  in  Detroit,  for 
the  alleged  infringement  of-a  trade-mark. 

The  bill,  filed  on  the  S4th  of  September, 
188S,  aHesed  sabatantlally  aa  follows:  That 
for  over  sue  years  complaiDauta  had  been  en* 
gaged  Id  manufacturing,  preparing  and  ship- 
ping to  the  United  States,  and  sdling  in  the 
United  States  and  elsewhere,  a  particular  qual- 
ity of  tea,  of  which  their  Immediate  predeces- 
sors in  business,  lograham,  Corbin  &  Hay, 
were  the  first  and  exclusive  manufacturers, 
importers  and  wholesale  dealers  in  this  coun- 
try; that  during  this  period  they  had  imported 
large  quantities  of  such  lea,  which,  by  reason 
of  Its  superior  quality  and  because  of  the'  ad- 
vertising they  gave  it,  became  well  aod  favor- 
ably known,  and  was  sold  extensively  in  Uie 
chief  cidea  and  towns  of  the  United  States, 
particularly  in  Micbi«nn;  that  said  particular 
tea  was  known  aa  "Trooon  Tea,"  the  word 
"Trcoon"  being  properly  attached  to  the  caaeB 
and  coverings  in  which  the  tea  waa  imported; 
that  thia  name  "Tycoon"  was  given  by  tbem 
to  their  tea  in  1879  in  order  to  more  clearly 
identify  it,  and  bad  since  been  used  as  tb«r 
adopted  trade-mark  for  It;  that  haViog  com- 
plied with  the  Act  of  Congress  In  sadi  case 
[309],  made  and  provided,  and  with  the  regulations 
prescribed  by  the  commissioner  of  patents, 
they  procured  the  registration  and  recording 
of  said  trade-mark  in  the  Patent  Offlce  oa  the 
S7th  of  December,  1881,  and  received  from  the 
commissioner  of  patents  a  certificate  showing 
such  record;  that  since  the  word  "Tycoon" 
was  llrM  applied  by  tbem  as  a  trade-mark,  and 
rince  the  date  of  such  registration,  the  de> 
feudanta.  confederating' with  divers  other  per- 
sons in  different  parts  of  the  United  States, 
with  full  knowledge  of  complainants'  rights 
under  and  by  virtue  of  thcdr  trade- mark,  in  vi- 
olation thereof,  without  complainants'  consent, 
and  with  the  intent  fraudulently  to  divert  to 
tbenuelvee  complainants'  trade  in  such  tea, 
put  g^NHi  the  market  in  Detrt^  and  elaewhere 
•U 


large  quantities  of  tea  In  packages  or  cases  of 
the  same  alze  and  general  appearance  as  ^osa 
used  Iqr  complainanls,  with  the  word  "Ty- 
coon" stamped  tbereou  la  imitation  of  com' 
plaioants'  trade-mark — all  of  which  was  in- 
tended to  deceive  and  mislead  the  public  into 
buying  defendants' tea,  which  Is  of  an  Inferior 
qualt^,  greatly  to  the  injury  of  the  reputation 
of  complainants'  tea;  that  by  reason  of  such 
fraudulent  acts  and  practices  on  the  part  of 
defendants,  complainanls  had  been  deprived 
of  great  gains  and  profits  In  the  sale  of  thdr 
tea,  and  had  beeo  damaged  more  than  $10,000; 
and  that  defendants  were  still  udng  the  afore- 
said facings  or  labels  with  the  word  "Tycoon" 
stamped  thereon  upon  tea,  and  threaten  to 
continue  to  do  so.  to  the  great  Injury  and 
damage  of  plalntifEs.  The  WU  prayed  for  an 
injunction  to  restrain  Ihedefendantaand  thdr 
■gents  from  the  further  lue  of  complaloani^ 
trade-mark,  for  an  accounting,  and  for  dam- 
ages. 

Upon  the  filing  of  this  bill,  supported  by  a 
number  of  affidavits  corroborating  Its  allega- 
tions, the  court  issued  a  temporary  reattainiog 
order  as  prayed  fw,  and  the  defendants  there- 
upon filed  their  answer  denying  specifically  all 
the  material  allegations  of  the  bill.  The  an- 
swer further  alleged  that  the  word  "Tycoon"* 
could  not  have  been  lawfully  adopted  and  used 
aa  a  trade-mark,  because  it  had  been  a  word  In 
common  use  in  trade  as  a  brand  or  name  for 
various  kinds  of  tea  Imported  titm  Japan,  for 
many  years  prior  to  the  time  when  oomplalib 
ants  claim  to  have  adopted  it  as  a  trade-mark.  [SI**) 
It  further  set  forth  that  the  defendants  had 
been  using  the  word  "Tycoon"  on  the  facing! 
or  labels  of  their  tea  in  connection  with  the 
word  "chop;"  but  It  denied  that  these  labels 
bote  any  more  similarity  to  thoee  ot  compldn* 
ants  than  is  usually  the  caae  with  tea  labels, 
and  alleged  that  except  in  the  word  "Tycoon" 
there  was  no  resemblance  whatever  between 
them.  It  thenfore  prayed  |that  the  bill  be 
dismissed. 

Considerable  testimony  was  taken  In  the 
case,  and  the  court  below,  on  the  14th  of  June, 
1686,  rendered  a  decree  dismissing  the  bill, 
without  delivering  any  opinion.  An  appeal 
from  that  decree  Iningi  the  case  here. 

We  are  of  opinion  that  the  decree  below 
mustbe  afflrmea  The  material  allegations  of 
the  bill  are  not  sustained  by  the  evidence,  and 
the  one  which  presents  the  entire  foundattoa 
for  the  cldm  of  relief  Is  disproved  the  ez* 
htUt  which  the  oomplainanta  append  to  their 
bm.  After  alleging  that  complainants  had 
adopted  as  their  trademark  the  word  "Tycoon," 
and  stamped  it  upon  packages  of  a  particular 
kind  of  tea  manufactured  and  Imported  by 
themselves  alone  into  the  American  market  in 
1879,  and  that  the  word  "  Tycoon,"  havinc 
never  before  been  adopted  as  a  tnwle-mark,  hid 
become  known  to  the  trade  as  ezdnslvely  dee> 
ignatlog  a  particular  kind  of  tea  dealt  In  by 
the  compUnants,  the  bUl  states  that,  for  the 
purpose  of  obtaining  protection  for  their  ex-  [31>J 
elusive  right  to  the  uld  word  "  Tycoon  "  as  a 
trade-ma^  they  depodted  It  as  above  described 
In  the  Patent  Offlce  at  Washington:  and  that 
In  1881  the  same  was  registered  and  recorded 
^  the  commissioner  of  patents  ot  the  United 
Eltates,  and  a  certiflctte  wu  Imned  therefor. 
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Mcnring  to  the  complslDanta  protection  for  the 
•aid  tnde-marlc.  The  exhibita  A.  and  B,  ap- 
pended to  the  hilt,  and  other  exhibits  attached 
to  C:orbiD's  deposiUoD.  allow  that  the  trade- 
mark adopted  m  the  complaiiiaiita.  deposited 
«Dd  rtfgiateicd  la  the  Patent  Office,  it  oot  the 
word  "Tycoon."  as  stated  Id  the  bill,  but  a 
transTerse  diamond-ihaped  symbol  inclosiDg 
the  word  "  The  "  at  the  top,  and  "  Tea  "  at  the 
bottom,  between  wbfcb.  lensihwiae  the  dia- 
iDODd,  ia  the  word  "  Tycoon.  A  fac  ilmUe  Is 
as  followa: 


The  claim  of  the  complainants,  filed  In  the 
Patent  Office  for  the  refnatratioD  of  the  trade- 
mark in  question,  is  m  these  words:  "Our 
trade-mark  consists  of  the  letters  and  words 
aiid  arbitrary  symbols  'The  TycooD  Tea,  I.  C. 
A  H.  C,  Japan  Tea,' ornamental  scroll  border, 
transverse  diamond  shape.  .  .  .  The  letiera 
or  words  'L  C.  &  M.  C,  Japan  Tea.'  may  be 
omitted  or  they  may  be  partly  omitted  and 
partly  changed  as  to  their  position  within  the 
square  without  materially  slteriDe  the  charac- 
ter of  onr  trade-mark,  the  eMtentiai  feature*  of 
Khich  are  the  symbol  of  a  diamond  and  the  ar- 
bitrarily selecled  word  '  Tycoon." " 

It  Is  not  pretended  that  this  combination, 
claimed  and  registered  as  the  trade-mark  of 
compUInants,  has  erer  been  used  by  the  de- 
fendaots  either  in  the  Identical  form,  or  in  a 
form  having  suck  resemblance  thereto  as  might 
be  calculated  to  deceive.  A  comparison  of  the 
label  of  defendants  with  that  of  the  complain- 
ants, as  given  in  the  exhibit  to  the  bill,  shows 
many  striking  points  of  difference,  and  but 
[313]  few,  if  any.  points  of  similarity,  except  that 
the  word  TVcoon"  is  found  in  both.  In  the 
complalaanta  label,  the  diamond  figure,  the 
words  "The  Tycoon  Tea,"  "Choicest"  and 
"Spring  Leaf"  are  printed  In  blue  iuk;and  the 
other  words  are  printed  in  tdack  ink,  all  in  dif- 
ferent kiods  of  ornamental  letters — the  whole 
surrounded  by  an  ornamental  black  scroll 
border.  The  defendants'  label  Is  water-marked 
In  red  and  pink  colors,  surrouoded  by  a  heavy 
blue  border  with  black  decorations.  The 
words  are  printed  In  various  styles  of  letters  of 
different  colors— 4he  words  "Tycoon  Chop," 
for  Instance,  being  in  large  white  tetters  with 
red  facingson  asolld  black  ground;  and  "Japan 
Tea,"  in  farge  black  letters,  some  of  which  are 
plain  and  some  ornamental.  On  tbecomplaln- 
ants'  label  the  proprietorship  of  the  tea  Is  Indi- 
cated by  the  letters  "I.,  C.  &  H./'representine 
Ingrabam.  Corbin  9a  May,  the  predecessors  of 
the  present  firm;  while  on  the  defendants'  label 
the  name  of  their  firm  and  their  place  of  busi- 
ness appear  prominently  near  the  bottom  of  it. 

Tbeee  labels  are  so  entirely  diaslmllar  that  it 
Is  difficult  to  peiceiTe  bow  uiey  could  be  mU- 
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taken  the  one  for  the  other.  A  mere  glanee  Is 
aufflcienttodistioguish  them.  There  are  certain- 
ly no  more  points  of  similarity  Ijetween  them 
tnan  are  to  be  found  ordinarily  between  tea 
labels  or  facings;  and  were  it  not  for  the  fact 
that  the  word  "  Tycoon  "  is  found  in  both  of 
them  there  would  be  no  semblance  of  a  case 
of  infringement. 

With  respect  to  the  word  "  Tycoon,"  the  evi- 
dence shows  beyond  question  that  it  has  been 
used  aa  a  name  or  brand  for  Japan  tea  for 
manyyws.  Invoices  of  "Tycoon  tea"  were 
received  at  the  custom-bouse  in  San  Franciaoo 
as  early  as  Hay  10,  1878.  as  shown  by  a  copy 
of  the  official  records  of  that  office  filed  in  this 
case;  and  the  evidence  of  dealers  and  merchants 
of  California  is  all  to  the  effect  that  the  word 
was  in  common  use  as  a  brand  for  Japan  tea  for 
several  years  prior  to  that  date.  It  is  unnec- 
essary to  go  into  this  Evidence  In  detail;  but  it 
is  conclusFve  as  to  the  long  use  of  the  woitl  prior 
to  the  alleged  adoption  of  It  as  a  port  of  the 
trade-mark  of  the  complainants. 

The  authorities  cited  by  complainants'  coun* 
sel.  to  show  that  the  prior  use  of  a  word  as  a 
trade-mark  by  another  par^  wbo  bad  aban- 
doned it  is  not  sufficient  to  debar  tbe  present 
owner  of  it  from  protection,  do  not  apply  to 
this  case.  At  the  Ume  complainants  claim  to 
have  adopted  the  word  "Tycoon"  as  their 
trade-mark,  for  the  particular  species  of  tea 
dealt  in  by  them,  it  was  not  an  abandoned 
tiade-mark  previously  used  by  some  other  per- 
son or  firm  to  designate  a  particular  quality  of 
tea;  but  it  was,  and  had  been  for  many  yeara, 
In  general  and  common  use  as  a  term  descrip- 
tive of  a  class  of  teas  Introduced  Into  tbe  Amer- 
ican market— a  term  which  all  men  engaged  In 
the  tea  business  had  an  equal  right  to  use.  and 
wliich  belonged  to  no  one  individual  either  aa 
a  trade-mark  or  a  trade  label.  It  belonged  to 
tbe  public,  u  the  common  property  of  the 
trade,  and  therefore  was  not  subject  to  appro- 

{>riation  by  any  one  person.  "The  following 
anguage  used  in  Amotkeag  Mfg:  Cb.  v.  Sfpu^r. 
2  ^ndf.  S99,  quoted  with  approval  by  this 
court  In  Delateare  A3.  Canai  Co.  v.  Clarke  80 
U.  S.  18  Wall.  811,  824  [20:581.  583],  Is  appli- 
cable to  tbe  claim  of  the  complainaut  in  this 
case:  "  He  baa  no  right  to  appropriate  a  sign 
or  a  symbol  [or  a  name]  which,  from  tbe  nat* 
ure  of  tbe  fact  it  is  used  to  signify,  othera  may 
employ  with  equal  truth,  and  therefore  have 
an  equal  right  to  employ  for  the  same  pur- 
pose. *  See  also  Ooodj/ear  India  Rubber  Qlote 
Co.  V.  Goodyear  Rubber  Co.  128  U.  8.  SM  [8S: 
535];  Liggett  d  Myera  Tobacco  Co.  v.  Fimcr, 
128  U.  8.  183  [82:385]:  atacheOerg  T.  Ponee. 
128U.  S.  686 [83:069];  JAMtutov.  BbU.196\J. 
8.  614  [82:5261. 

Even  conceding  that  the  oomi>Iainants  may 
claim  a  trade-mark  for  the  combination  of  the 
diamond  and  tbe  words  inclosed  in  it,  as  de* 
scribed  in  their  application  to  the  Patent  Of- 
fice, tbere  was,npon  tbe  autboritlea  above  cited, 
clearlv  no  trade-mark  in  the  word  "  l^ycoon  " 
conalaered  by  itaelf. 

77m  decree  of  the  court  below  diamieetmg  Me 
bmtkouldbe,andUlUnbgii,H0rmmL 
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[246]     OEILDTOER  AND  BLUM  £T  al.,  F^a.  < 
in  Bit. 
«. 

G^SAR  PHILIPPI.  SyDdtc  of  the  InaolT- 
eot,  Gilbert  H.  Grbbn,  bt  al. 

(See  S.  a  Reporter's  ed.  24B-2SU 

£^ect  of  a  cessio  booorum  btf  iruolvmt  in  LouU- 
iana— extent  titU  of  tandic— property  not 
litMe  toexeeuttonorattamment—digtrilnition 
among  ereditort— property  not  induded  in 
eehedule— property  omitted  by  mistake  or 
fraud—intention  (ff  intolvent— property 
claimed  by  wife  of  inaotvent—credttore,  when 
not  eelopped^nonretidmt  creditors — eeizure, 
wA«n  invaUd—^^fmmH^  ths  court  bOow. 

1.  Br  tbe  laws  of  Louisiana,  when  a  eeariotonmitm 
b«  been  accepted  by  tbe  oourt  and  the  oredltoia, 
■od  k  ■yndio  hai  been  appointed  and  qualified,  all 
Ibe  properlr  and  rights  of  property  of  the  iiutolT- 
ent  are  vested  In  hie  credltore,  represented  by 
tbe  Byndlo  as  their  trustee,  and  pass  to  the  ored- 
ttora  by  the  oesslon,  whether  Included  In  Us 
schedule  or  not. 

I.  This  rale  relates  to  ponesston  and  disposition 
and  thesurrenderotthe  Insolvent  does  notdevest 
him  of  the  title  to  tbe  property  surrendered, 
though  It  strips  him  of  tbe  power  to  control, 
alienate  or  dispose  of  the  same  during  tbe  admln- 
latraUon  of  bis  esUte. 

t.  Such  surrender  so  vests  the  property  In  tbe 
creditors,  or  In  the  syndic  for  them,  that  It  Is  no 
longer  liable  to  selsure,  attachment  or  execution, 
but  Is  held  to  be  administered  and  disposed  of 
according  to  law  (or  the  benefit  of  the  ctedltora. 

4  Although  (he  title  may  not  vest  absolutely  in 
the  syndic  or  credltore,  yet  the  surrender  oper- 
ates as  a  transfer  for  the  speoiflo  purpose  of  the 
disposal  of  the  property  and  the  distribution  of 
tbe  proceeds  in  eoneuno  among  tbe  creditors. 

Il  In  this  case,  the  order  Of  the  court  In  tnatdvency 
wfahsb  sti^ed  all  judicial  piooeedlngs  against  the 
Insolrent  and  bta  propertr  and  passed  all  his  es- 
setfl  to  tbe  syndic  for  the  creditors,  was  not  con- 
fined in  Its  operation  to  tbe  property  spectflcally 
named  in  tbe  schedule,  nor  did  the  accept- 
ance by  tbe  oredlton  have  fliftt  efleot^ 

«.  If  property  be  omitted  by  mistake  or  with 
fraudulent  Intention,  it  Is  tbe  duty  of  the  syndic 
to  have  tbe  schedule  amended  so  as  to  Include  it, 
aud  to  take  poeseasion  and  administer  upon  it, 
and  It  Is  the  duty  ot  the  creditonto  bring  It  to  bis 
attention  that  be  may  do  so. 

T.  Evidence  offered  that  the  Insolvent  did  not  In- 
tend to  Include  Euch  property,  because  advised 
by  counsel  that  it  was  not  liable  fo?  his  debts, 
was  properly  excluded,  as  his  Intention  could  not 
control  the  operation  of  tbe,  law,  or  defeat  the 
rights  of  his  creditors. 

Wtaereaucbproperty waBoamedlntbesidiedule 
as  belonging  to  tbe  wife  individually  and  not 
claimed  by  tbe  det>tor,  tbe  action  of  creditors  in 
BlgnlnK  consents  to  tbe  Insolvent's  discharge,  un- 
der tbe  erroneous  belief  that  this  property  was 
Dot  subject  to  their  claims,  does  not  estop  tbem, 
and  they  are  entitled  to  share  la  its  proceeds  when 
the  mistake  Is  discovered. 

•l  Whilenonresidentcreditoraareentltledtooome 
In  port  passu  with  domestic,  yet.  If  they  do  not  do 
so,  they  cannot  participate  In  tbe  distribution. 


10.  Under  tbe  circumstances  of  this  case,  this 
property  formed  part  of  the  assets  belonging  to 
an  admlnistmtlou  ponding  when  tbe  writs  of  1L 
fa.  were  Issued,  and  Its  selsure  under  such  writs 
was  invalid. 

IL  The  judgment  of  the  olrcutt  eoort  wbloh  re- 
leased the  property  upon  condition  that  the  costs 
In  the  mailing  of  the  selsure  be  paid  by  tbe  syn- 
dio,  and  that  he  present  and  file  an  order  from 
the  state  district  court  authorizing  and  directing 
him  to  take  possession  of  the  property  and  ad- 
mlatater  the  same  as  part  of  tbe  inaolvent  estate, 
was  proper. 

[No.  867.3 

Submitted  Jan.  S,  1890.   Decided  m.  8, 1890, 

IN  ERROR  to  the  arcuit  Court  of  tbe  Unit* 
ed  States  for  the  Eastern  District  of  Louis- 
iana to  review  a  judgment  io  an  action  brouj?bt 
bv  Ctcsar  Pbilippi,  syndic  of  tbe  creditors  of 
Gilbert  H.  Green,  an  inaolveDt,  decreeing  that 
the  seizure  of  certain  property  of  the  insolvent 
on  execution  be  set  Mide  and  the  marshal  be 
restrained  from  aelling  the  property.  Affirmed. 

Statement  by  Mr.  Chi^Juatiu  Fuller: 
This  was  a  suit  by  way  of  third  opposition, 
brouf^bt  in  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Louisiana,  by 
Caesar  Pbilippi,  syndic  of  the  creditors  of  Gil- 
bert H.  Green  individually,  and  as  a  member 
of  the  late  commercial  firm  and  partnership  of 
Gilbert  H.  Green  &  Co.,  of  New  Orleans,  and 
also  of  Green,  Stewart  &  Co.,  of  Liverpool, 
England,  in  the  suits  of  Bankin  Winterthur  v. 
Qitbert  H.  Qreen  and  Qeilinger  and  Blum  v. 
Gilbert  H.  Qreen,  on  the  docket  of  said  circuit 
court.  After  the  answers  were  filed,  tbe  two 
causes  were  consolidated  and  tried  by  the  court 
as  one  case. 

Tbe  BubmissioD,  findings  of  fact  and  judg- 
ment are  as  follows: 

"This  cause  came  on  tbis  day  for  trial,  and 
the  parties  having  filed  a  atipulatton  in  writing 
waiving  tbe  intervention  of  a  jury  and  submit- 
ting tbe  cause  to  tbe  court  on  tbe  issues  of  law 
and  of  fact,  with  the  request  that  the  court  do 
make  a  special  finding  of  the  facts— 

"Whereupon  the  court  makes  the  following 
finding  of  facts: 

"Geilinger  &  Blum,  a  commercial  firm,  dom- 
iciled and  doing  business  at  Winterthur,  ia 
Switzerland,  filed  their  action  against  the  d«> 
fendant.  Gilbert  H.  Green,  on  November  25th, 
1886,  and  on  tbe  81st  day  of  January,  1887,  re- 
covered a  verdict  and  judgment  in  this  court 
against  Gilbert  H.  Green  for  tbe  sum  of  ten 
tboiisand  five  hundred  and  nine  -fAs  dollan, 
with  interest.  The  Bank  in  Whiterthur,  a  cor- 
poration OTnmized  under  the  laws  of  tbe  Can- 
ton of  Zurich,  In  the  Swiss  Republic,  filed  Its 
action  against  Gilbert  H.  Green  on  the  26ib  day 
of  November,  1886,  and  on  tbe  Slst  day  ot 
January,  1887,  recovered  a  verdict  and  judg- 
ment in  this  court  against  Gilbert  H.  Green  for 
the  sum  of  forty  thousand  three  hundred  and 
six  'Mb  dollars,  with  Interest.  On  December 
36tb,  1886.  Gilbert  H.  Oreen  made  a  surrender 
luder  the  Insolvent  Law  of  the  State  of  Loals- 
ians,  individually  ud  as  a  member  of  the  com- 


HOTB.— At  to  prtorttif  <^  ITntted  Stalee  in  cases  a/  i  ■  to  asOonmenU  with  pre/erenc««,  when  roiW  omJ 
fngutoencK  eee  notes  to  Prince  v.  Bartletl,  Bk.  I.  a««n  not,-see  note  to  ilarbury  v.  Brooks,  Bk.  S, 
p.a4.andtoFlaldv.U.tt.Bk.8.p.H,  IpbOKL  «  .  „  « 

^■yj^  188  U*  8* 


Digitized  by  Google 


1688. 


Obilxkqkr  jun>  Blcv  t.  Fhilipfl 


2M-257 


merdal  copartDeTsblp  of  Gilbert  H.  Oreen  & 
GompaDT,  of  New  Orleuos,  Green,  Stewart  & 
Co.,  of  Liverpool,  Eofflaad.  la  the  form  and 
manner  set  fcatb  In  toe  certified  copy  of  the 
reoofdof  nld  buolreiit  proceedinga,  No.  19j784 
of  the  dockrt  of  the  GiTfl  District  Oonrt.  Far 
lib  of  Orleans,  which  said  record  Is  made  part 
12481  of  the  findioK  of  facts  in  this  cause  to  show  the 
'  character  ana  contents  of  the  proceedings  had 
in  said  cause;  that  on  or  about  the  dOth  of  May, 
18S7,  under  writs  of  alia*  fi,  fa.  issued  in  the 
case  of  OttUngw  A  Blum  t.  Oilbert  H.  Onen 
and  In  the  case  of  the  Bank  in  Winterthur  v. 
Gilbert  H.  Qrun,  the  marshal  of  this  court 
leried  upon  certain  real  estate  described  in  the 
petition  of  Cxsar  Fhilippi,  syndic  This  prop- 
erty was  acquired  by  s>ct  before  Theodore 
GuTol,  notarv  public,  of  date  May  19th.  1683, 
nnd  said  deed  )s  hereto  annexed  and  made  part 
of  this  statement  of  facts  to  show  the  form, 
purport  and  contents  thereof. 

"At  the  time  that  this  levy  was  made  the 
said  property  was  in  possession  of  (i^ilbert  H. 
Green  and  nis  wife  and  was  their  matrimonial 
domldl,  and  the  said  property  had  beeo  con- 
tinuously in  possession  of  the  said  Green  and 
wife  from  the  date  of  the  purchase  thereof  down 
to  the  date  cf  the  seizure  thereof  under  writs  of 
fL  tn.  in  these  causes.  Up  to  the  time  that  this 
seizure  was  made  no  demand  bad  been  made 
upon  Green  and  wife  by  Ceesar  PbilippI,  syndic, 
for  the  said  property,  and  no  claim  of  title  or 
possession  bad  been  set  up  by  the  said  Fhillppi, 
syndic,  for  the  said  property. 

"Am  thereupon  the  courts  upon  tbCM  facta, 
flndi  the  Issues  of  law  in  favor  of  the  said  Ck- 
Rar  PbtllppI,  syndic,  and  it  Is  tbereupoo  ordered, 
adjudged  and  decreed  that  the  seizure  of  the 
Miid  property  above  described  under  the  aJtos 
writ  otk.fa.  issued  In  these  causes,  dated  May 
liOlh,  lw7,  be  set  aside  and  the  property  re- 
leased by  the  maxahal,  and  th«t  B.  B.  iMeasants, 
United  States  marshal  for  the  mgbem  District 
of  Louisiana,  he  restrained  and  enjoined  from 

Eroceedinff  to  advertise  and  sell  the  property 
crein  claimed,  upon  this  condition,  however, 
that  said  Ptillippi  shall  pay  all  the  costs  which 
liave  been  incurred  in  the  making  of  said  seiz- 
ure, and  shall  also  present  and  file  in  ttiis  cause 
Hu  order  from  the  Civil  District  Court  for  the 
Pnrisb  of  Orleans,  Division  E,  authorizing  and 
directing  him  to  take  possession  of  said  prop- 
erty from  the  said  Green  and  wife,  and  to  ad- 
minister the  same  as  part  of  tbeinsolventestate 
of  ihe  said  Gilbert  EL  Green  committed  to  the 
charge  of  the  said  court  and  the  said  syndic. 
[S491  ^  further  ordered,  sd judged  and  decreed 

that  GeiliDger  St  Blum  and  the  Bank  of  Wln- 
tertbuT  be  condemned  jointly  to  pay  the  costs 
of  this  suit. 

"Judgment  rendered  June  IS,  1887.  Judg- 
ment signed  June  17.  1887." 

Annexed  to  the  flndinn  was  a  certified  oofiy 
of  the  insolTflocy  proceedings  and  of  the  deed 
to  Mrs.  Green. 

The  schedule  of  his  assets  showed  this  entry 
therein  by  Green: 

"The  house  in  which  I  reside  on  St.  Charles 
street,  and  the  furniture  therein,  is  the  individ- 
ual property  of  my  wife,  and  I  have  no  claim 
thereto.^ 

Fkom  the  proUt-vaiol  of  the  meeting  of  the 
Itt  V.  & 


creditors,  it  appeared  that  PhilippI  was  unoni- 
mouslv  elected  syndic,  and  letters  issued  to  him 
accoraiogl^:  that  nineteen  out  of  twenty-seven 
local  creditors  of  Green  &,  Co.  appeared  and 
took  part  in  the  proceedings,  accepted  the  sur- 
render of  property  made  ^  the  Insolvent,  and 
voted  to  grant  hfm  a  full  discharge;  and  that 
the  court  appointed  an  attorney  to  represent 
the  absent  creditors,  who  declared  that  be  bad 
taken  full  cognizance  of  the  meeting. 

The  deed  was  dated  May  10,  1882,  and  pur- 
ported to  grant,  bargain,  sell,  assign,  convey, 
transfer  and  deliver  with  full  warranty  to  Mrs. 
Green,  wife  of  Gilbert  H.  Green,  "by  whom 
she  is  herelnassisted  and  authorized,"  Uie  prop- 
erty therein  described.  The  notes  for  the  de- 
ferred payments  were  signed  by  ber,  but  it  did 
not  appear  in  the  deed  that  the  purchase  price 
was  paid  for  with  the  paraphernal  or  separate 
estate  of  Mrs.  Green. 

Upon  tbe  trial  a  bill  of  exceptions  was  taken, 
which  states  that  Geilinger  and  Blum  and  the 
Bank  of  Wintenhur  "placed  Gilbert  H.  Green 
upon  tbe  witness  stand  and  offered  to  prove  by 
tbe  said  Gilbert  H.  Green  that  in  making  the 
surrender  of  his  property,  as  set  forth  in  tbe 
record  No.  19,734,  division  £,  civil  district 
court,  referred  to  in  the  statement  of  facts 
in  this  cause,  he  did  not  Intend  to  include 
in  that  surrender  the  propert;  seized  in  this 
cause,  for  tbe  reason  that  be  was  informed 
and  advised  by  his  counsel  that  tbe  said  prop- 
erty was  the  property  of  bis  wife  and  was  not  1250] 
Uable  for  bis  debts  or  covered  by  tbe  said  sur- 
render; to  the  iatroduction  of  which  testimony 
tbe  said  Ctesar  PhilippI,  syndic,  then  and  there 
objected, on  the ground  that  the  ssid  testimony 
was  irrelevant  and  that  Green's  intcutiun  in 
making  his  surrender  would  not  affect  tbe  issue 
in  this  cause;  which  objections  the  court  sus- 
tained, and  refused  to  ulow  said  testimony  to 
be  adduced.  To  which  ruling  OeUlnger  and 
Blum  and  the  Bank  in  Winterthur  then  and 
tbereexcepted."  rP>  the  judgment  rendered  as 
above,  the  pending  writ  of  error  was  sued  out 
from  this  court. 

Tbe  errors  assigned  are: 

1.  That  the  court  erred  in  refusing  plainttffe 
in  error  tbe  right  to  prove  the  facts  set  forth  in 
the  bill  of  exceptions  herein  filed. 

S.  That  tbe  court  erred  Jn  concludiog  as  a 
matter  of  law  that  Gilbert  H.  Oieen  had  sur- 
rendered tbe  proper^  seized  in  this  cause  under 
and  by  virtue  of  the  insolvent  proceedings  No. 
19,734,  of  tbe  dvll  district  court. 

8.  That  tbe  court  erred  in  ordering  the 
lease  of  the  property  herein  sued  for. 

JTesirs.  EdMr  H.  Tmxrmt,  B.  F.  Joiuw 
and  Eroeet  B.  Kratteelmltt.  for  plaintiffs 
in  error: 

Tbe  insolvent  proceedings  In  the  State  court  [251] 
and  tbe  Insolvent  Laws  of  Louisiana  have  no 
extraterritorial  effect,  and  do  not  affect  or  con- 
trol nonresident  CFedltors,  nnless  they  volun- 
tarily make  themselves  parties  to  the  proceed- 
ings. 

Offden  V.  Saunderg,  25  U.  S.  12  Wheat.  218 
(6:  606);  Baldviin  v.  3aU.  68  U.  S.  1  Wall.  238 
(17:  681);  Oilman  v.  Loektoood,  71 U.  8.  4  "Wall. 
411  (18:  432);  Towns  T.  amith.  1  Woodb.  A  M. 
136;  Kettlewat  T.  Stewart,  8  0111,  499;  Pot  t. 
Duck,  5  Md.  1. 
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Where  the  parties  are  not  the  same,  nor  the 
cause  of  action  the  same  in  both  conrM,  that 
«oart  holds  the  property  wfaldi  first  obtained 
pbTsical  custody  of  ft. 

Payne  v.  Ihtwe,  4  East,  628;  Taplor  r.  Oar- 
rtt,  61  U.  8.  aO  How.  004  (15: 1081);  Freeman 
T.i/owe.65U. 8.24How.4«)<l«:749):  Wamer 
T.  Atlantic  <£  B.  Air-Line R.Oo.2  Woods, 409. 

Meatri.  ThomM  J.  Semmaa  and  Alfred 
Ooldthwaite*  for  defendants  in  error: 

The  property  ought  to  have  been  Burrendered 
to  the  creditors  by  ween,  and  shoiild  have  been 
placed  upon  tbe  schedule  of  assets,  being  com- 
munity property  and  liable  for  the  debts  of 
Oreen. 

MiUer  t.  Handy,  88  La.  Ann.  100;  Bouligny 
T.  Fortier,  16  La.  Ann.  214;  Bhaw  v.  Bill,  20 
La.  Ann.  581;  Stid^.  Soeliereau,  2Woods,  ISl; 
Jhttuan  v.  Duncan,  8  Mart.  0.  8.  (La.)  282. 

The  whole  property  must  be  surrendered,  to 
lie  administered  and  disposed  of  according  to 
law. 

Mute  T.  TarbOTough,  11  La.  630. 

If  any  property  has  been  omitted  'from  the 
schedule,  it  does  not  belong  to  the  debtor,  but 
passes  to  tbe  creditors  by  the  cession. 

Levy  T.  Jaoobi,  12  La.  112;  Baldwin  t.  Union 
Int.  Co.  2  Rob.  (La.)  188;  TF«f  v.  Oreditan,  8 
Rob.  (La.)  128;  Ihnight  v.  Qmith,  9  Rob.  (La.) 
<3;  Dwight  v.  Simon,  4  La.  Ann.  490;  Duplet- 
4it  T.  Boutte,  11  La.  345;  Bank  of  Tenneaaee  v. 
Bom,  58  U.  8.  17  How.  157  (16:  70);  Tua  T. 
Carriere,  117  U.  8.  208  (29:  857). 

After  acceptance  of  the  eettio  bonorum  by 
the  judge  for  tbe  benefit  of  creditors,  the  inop* 
«rty  surrendered  la  vested  in  tbe  latter  so  as  to 
be  no  longer  liable  to  seizure,  attachment  or 
«ecutioa,  out  they  acquire  no  real  ownership 

Walling  t.  Morbid.  88  La.  Ann.  1177;  Jae- 
4iuet  T.  Hit  Oreditort,  88  La.  Aon.  866:  LaFbr- 
utY.mt  OredHon,  18  La.  Ann.  2?S;  Civ.  Code, 
S176;  Bivat  T.  Munttoek,  2  Rob.  (La.)  194; 
Blmet  T.  ^tetan,  1  Mart.  O.  8.  (La.)  19a 

Not  only  the  property  omitted  from  tbe 
schedule  is  transferred  to  tbe  creditors,  but  tbe 

Sodic  as  their  representative,  may  sueto  annul 
e  transfer  of  any  property  which  the  debtor 
lias  made  to  their  prejudice  prior  to  bia  oesaion. 
Ouiffe  T.  BeJum,  84  La.  Ann.  686. 

Mr.  OhirfJtutiee  Foliar  delivered  the  opin- 
ion of  tbe  court: 
raiuii  conceded  by  counsel  for  the  plaintiffs  in 

error  that  the  St.  Charles  Street  property  was 
under  the  law  of  Louisiana  community  prop- 
erty, and  liable  for  Green's  debts,  and  should 
have  been  surrendered  to  the  ayodic;  that  U 
Green  b^  casually  omitted  It  from  bis  sched- 
ules it  would  have  passed  under  the  control  of 
the  syndic;  and  that  if  he  bad  fraudulently 
<miltted  the  property  from  bis  schedules  and 

Eut  the  title  in  the  name  of  his  wife  before  the 
isoWency  proceedings,  an  action  would  lie  by 
the  syndic  to  recover  it.  But  It  la  contended 
that  as  Green  declared  the  property  to  be  bis 
wife's,  and  did  not  Intend  it  to  go  under  his  In- 
•olvent  proceedings,  and  as  his  surrender  In  the 
form  and  manner  as  made  was  accepted,  and 
the  syndic  set  up  no  claim  of  title  or  possession 
until  after  the  seizure  by  tbe  maruial,  "the 
property  remalnbig  thus  In  Gtem'a  actual  poa> 
■eanon  was  not  in  gtemio  Itgit  to  as  to  exclude 
«1« 


his  foreign  creditora,  who  were  In  no  manner 
bound  by  his  insolvent  proceedings,  from  levy- ' 
ingtheir  writs  upon  it." 

The  Louisiana  Code  contains  these  articles 
(Rev.  Civ.  Code  La.  1875,  478): 

"Art  2176  [2171].  Tbe  surrender  does  not 
give  the  property  to  the  creditors;  It  only  gives 
Uiam  the  right  of  selling  it  for  their  ben^t  and 
receiving  the  Income  of  It,  till  rnOA. 

"Art.ll78  [21741.  As  the  debtor  pieservM 
bis  ownership  of  the  property  surrendered,  be 
may  devest  the  creditors  of  their  poaeession  of 
the  same,  at  any  time  before  they  twva  sold  1^ 
by  paying  the  amount  of  hts  debts,  wiUi  the 
expenses  attending  tbe  cession. " 

Sections  1781  to  1^,  Inclusive,  of  tbe  Re- 
vised Statutes  of  Louisiana  constitute  a  system 
of  Insolvent  Laws.   (Rev.  8tat.  La.  1670,  858.) 

Section  1791  reads:  "From  and  after  sucli 
cession  and  acceptance,  all  the  property  of  the 
insolvent  debtor  mentioned  in  the  scnedule  sImU 
be  fully  vested  in  his  crelitors;  and  the  syndic 
shall  take  possession  of,  and  be  entitled  to  claim 
and  recover,  all  the  property,  and  to  administer 
and  sell  the  same  according  to  law." 

These  provIaloDs  have  formed  part  of  the 
laws  of  Louisiana  for  many  years,  and  the  Su- 
preme Court  of  that  State  naa  repeatedly  held  [254] 
In  respect  to  them  that,  when  a  oettio  bonorum 
baa  been  accepted  by  the  court  and  the  credit- 
ors, and  a  syndic  has  been  appointed  and  qual- 
ified, all  the  property  and  rignts  of  property  of 
the  insolvent  are  vested  In  bis  creditors,  repre- 
sented by  tlie  iiyodlc  as  thdr  trustee,  and  pass 
to  tbe  creditors  the  cession,  whether  in- 
cluded in  his  schedule  or  not.  Duiight  v.  Si- 
mon, 4  La.  Ann.  490;  Mute  v.  Tarborough,  11 
La.  621;  Weti  v.  Bit  Oreditort,  S  Rob.  (La.)  123; 
Duiight  V.  Smith,  9  Rob.  (La.)  83.  These  cases 
sustain  and  are  therefore  cited  to  the  proposi- 
tion bv  Cki^Jvttiee  Taaey,  delivering  Uie  opin* 
ion  of  this  court  in  Bomk  ^  Tmnaa»  v.  Horn. 
58  U.  8.  17  How.  157,  360  ri5: 70,  711.  The 
rule  relates  to  possession  and  dispoaitioo,  and 
it  has  been  frequently  decided  that  the  surren- 
der of  the  insolvent  does  not  devest  him  of  tbe 
title  to  tbe  property  surrendered,  thougb  it 
strips  him  of  the  power  to  control,  alienate  or 
dispoae  of  the  same  during  the  administration 
of  his  estate,  and  so  veste  lt«In  the  creditors  or 
In  the  syndic  forthem  that  it  Is  no  longer  liable 
to  seizure,  attachment  or  execution,  but  is  held 
to  be  administered  and  disposed  of  according 
to  law  for  the  benefit  of  the  creditors.  Biwit 
V.  Hunetoek,  2  Rob.  (La.)  187:  Jaequet  v.  Bit 
Oreditort,  88  La.  Ann.  868;  Watting  v.  More- 
field,  38  La.  Ann.  1174, 1177;  Nimiek  v.  Jfwram, 

17  La.  Ann.  85. 

It  is  therefore  immaterial  that  title  may  not 
vest  abaolutelv  in  the  svndic  or  creditors.  It  la 
enough  that  the  surrender  operates  as  a  transfer 
for  the  specific  purpose  of  the  disposal  of  tbe 
property  and  tbe  distribution  of  the  proceeds 
ineoneurto  among  the  creditors,  and  is  pro- 
tected accordingly.   Lajorttt  v.  BU  Oreditort. 

18  La.  Aon.  2^2;  Wett  v.  Hit  Oreditort,  ubi 
tupra. 

In  2iimidev.  Ingram,  17  La.  Ann.  85,  NImick 
&  Co.,  judgment  creditors  of  Ingram,  Issued 
execution  uainst  him  from  the  Fourth  District 
Court  of  Mew  Orleans,  where  tbey  had  re- 
covered tbeir  jiuigmeot,  and  caused  property  to 
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be  seized  thereuoder  after  iDgram  bad  goae 
iDto  insolvency  and  made  a  mirrender  In  the 
fifth  district  court.  The  proceedings  in  Nimick 
&  Co's  Buft  were  transferred  to  uie  fifth  dis- 
trict court  and  cumulated  with  the  InsoWeDt 
proceedings.  Thereupon.  Ingram  took  out  of 
(255]  the  latter  court  a  rule  00  Ntmick  ft  Oa  to  show 
cause  why  all  further  action  under  the  writ  of 
fi.  fa.  should  not  be  stayed  and  set  aside,  which 
rule  waa  made  absolute;  and  from  that  order 
an  appeal  was  taken  to  the  Supreme  Court  of 
Louisiana.  There  Nimick  A  Co.  ureed  Uiat  by 
their  diligence  they  had  diacoTered  the  prop- 
«rty  seized  by  them,  and  that,  Ingram  having 
fraudulently  attempted  to  screen  Uie  proper^, 
it  wus  legally  Incompetent  for  him  to  take  any 
•teps  in  relation  to  it  to  affect  their  rights;  byt 
the  Supreme  Court  lald; 

"What  these  rights  are  It  Is  not  necessary  for 
Qs  to  dedde,  being  satisfied,  as  we  are,  that 
they  can  only  be  determined  contradictorily  with 
the  mass  of  the  insolvent's  creditors,  before  the 
court  seized  of  the  conewrto,  as  the  whole  pro- 
ceedings io  the  suit  pending  originally  in  the 
fourth  district  court  were  .  .  .  properly  or- 
dered to  be  cumuUted  with  the  insolvent  pro- 
ceedinss  in  the  fifth  district  court.  ,  .  . 

"Any  informality  In  the  proceeding  when 
quesiiouecl,  must  be  by  direct  action.  No 
crcdilor  will  be  permitted  to  disregard  and  treat 
as  an  absolute  nullity  a  judgment  accepUng  a 
surrender  made  by  his  debtor,  and  granting  a 
stay  of  proceedings. 

'  'The  acceptance  for  the  creditors  by  the  court 
of  the  ceded  estate  vests  in  Uiem  all  the  rights 
and  property  of  the  insolvent,  whether  placed 
OD  ihe  sche<lule  or  not;  and  the  syndic  may  sue 
to  recover  them. 

"But  any  creditor  may  show,  provided  it  be 
contradictorily  wHb  the  mass  of  the  creditors, 
or  their  legal  representative,  that  aey  particu- 
lar object  or  fund  is  not  embraced  in  the  sur- 
rendered estate,  but  is  subject  txcluslvsly  to  bis 
individual  claim.  And  this  is  the  remedy  of 
the  plnintiUs,  if  any  they  have." 

Nimiek  v.  Ingram  is  quoted  from  and  ap- 
proved in  Tua  T.  Oarriere,  117  U.  &  901,  207 
IM-  855,  857]. 

In  the  case  in  hand,  the  order  of  the  court  io 
Insolvency  stayed  all  Judicial  proceedings 
•gainst  the  InsoiTeat  and  nls  property,  ud,  % 
the  acceptance  of  the  cession,  passed  all  the  in- 
solvent's assets  to  the  syndic  for  the  bcnetit  of 
creditors:  but  its  operatioo  was  not  confined  to 
the  property  specifically  named,  nor  did  the  ac- 
[256]  ceplance  by  the  creditors  have  that  effect.  If 
piopcrty  be  omitted  by  mistake  or  with  fraud- 
ulent intention.  It  la  the  duty  of  the  syndic  to 
have  the  schedule  amended  ao  as  to  Include  it, 
snd  to  take  possession  and  administer  upon  It 
{Chaffe  V.  Seheen,  34  La.  Ann.  686);  and  it  is  the 
duty  of  the  creditors  (o  bring  it  to  his  nttcntloo, 
that  he  may  do  so.  The  evidence  offered 
Appellants  that  Oreen  did  not  Intend  to  include 
this  property  because  advised  by  counsel  that 
it  waa  not  liable  for  hto  debts  was  properly  ex- 
cluded, as  his  iDtention  could  not  control  the 
operadon  of  the  law,  or  defeat  the  rights  of  his 
creditors. 

The  property  was  named  In  the  schedule  as 
belonging  to  the  wife  Indivldunlly  sod  therefore 
tiot  claimed  by  the  debtor;  but  any  creditor,  by 
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Inquiry,  could  have  ascertained  the  circum- 
stances and  been  informed  of  its  liability  uuder 
the  law.  There  is  nothing  to  Impugn  the  good 
faith  of  the  syndic;  and  if  there  were,  be  could 
have  been  compelled  to  act  and  was  liable  to 
removal.  Oter.  SUt  La.  g  1814.)  Nor  was 
there  any  dement  of  estoppel  involved  In  the 
action  of  the  creditors  who  signed  the  consents 
to  Green'a  discharge.  The  surrender  which  they 
accepted  covered  all  the  Insolvent's  assets,  and 
even  if  they  were  laboring  under  the  erroneous 
belief  that  this  particular  property  was  not  sub- 
ject to  their  claims,  they  woiud  be  entitled,  so 
far  as  uipears  from  this  record,  to  share  In  Its 
proceeds  when  the  mistake  was  discovered.  No 
other  creditor  was  misled  to  his  Injury  by  their 
action,  and  no  adjudication  forecloeed  their 
rights. 

And  io  addition  to  Ifils,  as  Geillnger  and  Blum 
and  the  Bank  in  WIntertbur  recovered  their 
judgments  after  the  insolvency  proceedinea 
were  commenced  and  the  surrender  made  m 
Green,  if  they  wished  to  attack  those  proceed' 
ings  they  should  have  done  so,  as  we  have  seen, 
"contovdietorily  with  the  mass  of  the  insolv- 
ent's creditors,  before  the  court  seized  of  the 
amevrto." 

It  is  said,  however,  that  insolvency  proceed- 
ings and  laws  can  have  no  extraterritorial  effect, 
and  do  not  affect  or  control  nonresident  credit- 
ors unless  they  voluntarily  make  themselves 
pnrttes  to  the  proceedings. 

And  it  (s  argued  that,  as  these  were  foreign 
creditors  who  had  not  made  themselves  such 
rnrties,  and  had  sought  relief  through  the 
United  Slates  circuit  court,  thatpluxd  Ibemon 
different  ground  as  to  the  property  of  an  In- 
solvent from  that  occupied  by  the  creditors  of 
his  domlcfl.  But  so  far  as  the  property  of  an 
Insolvent  is  concerned  in  the  jurisdiction  within 
which  proceedings  against  him  are  taken,  its 
destination  is  fixed  (existing  priorities  being  of 
course  respected)  by  the  laws  of  that  juriaalc- 
tion.  The  insolvency  decree  is  in  the  nature  of 
an  execution,  and,  though  it  cannot  by  Its  own 
force  attach  assets  In  another  State,  it  takes  the 
assets  within  its  own.  And  while  nonresident 
creditors  are  entitled  to  come  iapari  pawu  with 
domestic,  if  they  do  not  do  so  they  cannot  par- 
ticipate In  the  distribution. 

By  the  insolvency  proceedings  Oreen's  assets 
were  placed  t'n  gremto  legit,  and  could  not  he 
seized  by  process  from  another  court,  PmU  v. 
Phippt,  55  U.  S.  14  How.  868,  875  [\A:4m, 
46lf;  Tva  v.  Oarriere,  117  U.  8.  201,  M»  [29: 
855,  8671.  What  the  rights  of  the  appellants 
might  be  If  they  declined  to  prove  their  claims 
or  mterveoe  in  the  state  court,  upon  the  termi- 
nation of  the  sdmioistratlon  there,  it  is  not  nec- 
essary to  consider.  WiUianu  v.  Benediet,  4B 
U.  S.  8  How.  107,  118  [12:1007,  1008];  Union 
Ttank  of  Tennea$ee  v.  Vaiden,  69  U.  S.  18  How. 
503  [15:4721;  Green  v.  OrewJUmi.  W  U.  8.  98 
How.  90.  107  [16:419,  428].  The  conclusion 
that  under  the  particular  circumstances  dis- 
closed, this  property  formed  pert  of  the  assets 
belonging  (o  an  administration  oendlng  when 
the  wriu  of  Jt.  fa.  were  Issued,  determines  the 
invalidity  of  the  seizure  under  them.  JHo 
Grande  R  Qmpanjf  v.  Oomila,  182  U.  S.  47S 
[88: 400]. 

The  Judgment  of  the  dicnlt  court  released 
the  property  upon  condltitm  that  the  costs  In 
9  1(17 
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the  making  of  the  sdzarehepafd  Wtbe  syndic, 
and  that  he  present  aatl  file  an  oraer  from  the 
state  district  court  authorizing  and  directing 
him  to  take  possession  of  the  property  and  aa- 
ntinister  the  same  iis  part  of  the  insolvent  estate 
of  Green.  This  was  an  eminently  judfctous  and 
proper  order,  apparently  efiTectual  to  secure  the 
appropriation  of  the  property  to  the  dalms  to 
which  it  was  subject,  while  these  judgment  cred- 
itors were  absolved  from  the  expense  incurred 
in  emphasizing  the  fact  of  its  lisbilitT. 

Wc  sec  no  error  tn  the  record,  and  the  judg- 
ment it  Aertjfore  affirmed. 


1320]         U.  B.  BUFORD  et  al.,  AppU., 

JOHN  8.  HOUTZ  bt  al. 
(See  8.  G  Ueporter^  ed.  880-838.) 


Oct.  Tsrm. 

APPEAL  from  a  decree  of  the  Supremft 
C!ourt  of  the  Territory  uf  Utah  affirming- 
a  decree  of  the  Third  Judicial  Disirict  Court 
of  Utah  Territory  in  and  for  Salt  Lake  County, 
dismissing  a  suit  to  enjoin  defeodants  from 
pasturing  their  sheep  upon  certain  Itndi. 
Affirmta. 
The  facts  are  stated  in  the  opinion. 
Mr.  M.  Kirkpatrick,  for  appellants: 
An  equitable  action  nlll  lie  to  restrain  partie* 
who  severally  contribute  to  a  nuisance. 

Chipman  v.  Palmer,  77  N.  T.  66;  BlaiM 
V.  ate^eru,  14  Nev.  22;  Keyet  t.  LittU  York 
Omw  AW.Co.^ Gal.  724;  RiUman  v. New- 
ington,  57  Cnl.  84;  OlitfT  v.  Piatt,  44  U.  S.  » 
How.  412  (11:  658);  Gaina  v.  Choc,  4S  D.  8. 
2  How.  642  (11:  411);  Cent.  Fae.  B.  Co.  v.  Dyer^ 
1  Sawy.  641. 

In  actions  quiet  title  to  lands  against  per- 
S0D&  setting  up  adverse  claims,  the  rule  is  that 
all  such  persons  are  properly  mode  defend* 
unts. 

Fi^  V.  Heplmm,  48  N.  Y.  41-.'i5:  Pome- 
roy.  Remedies,  §  873;  Comatock  v.  Rayftfrd,  1 
Smedes  &  M.  42S,  40  Am.  Dec.  102,  and  tioU, 
106;  FeUotM  T.  Fetlom,  4  Cow.  682,  15  Am. 
Dec.  427,  note,  and  cases  cited;  Dimmoek  v. 
Bixby,  20  Pick.  377;  B&uxrt  v.  Kee*eher,  9 
Iowa,  422;  Buabee  v.  Saraent,  23  Me.  209; 
Lemt  V.  St.  JJbana  Iron  A  8.  Worka,  50  Yw 
477;  Butler  V.  Spann,  27  Miss.  234. 

The  complaint  states  a  good  cause  of  actioft 
In  equity  for  injunctive  relief. 

Wataoa  v.  SuUierland,  72  U.  8.  5  Wall.  74 
fl8:  580);  Boyce  v.  Grundy,  28  U,  8.  3  PeL 
210  (7:  655):  Mulry  t.  JTorten,  1  Cenu  Rep. 
748,  100  N.  Y.  484. 

The  legal  remedy  Is  not  adequate;  the  Inad- 
equacy 01  legal  remedies  is  the  test  and  limit 
of  the  injunctive  jurisdiction. 

3  Pom.  Eq.  Jur.  K  1357,  and  note  1;  8uUi~ 
van  V.  Finnegan,  101  Mass.  447;  doutton  v. 
Shearer,  90  Mass.  200;  Qage  v.  Bohrbaeh,  59 
III.  262.  266;  MeDovteU  t.  Langdon,  8  Gray, 
513;  Buxton  v.  Broadway,  45  Codd.  540;  Fer- 
ffvton  V.  Fi$k,  28  Coon.  601;  Oage  t.  Billing*^ 
66  111.  268. 

There  is  a  strong  analogy  between  the  facts 
in  this  case  and  those  of  the  Mining  Debri* 
Gam,  9  Sawy.  441. 

When  the  United  SUtes  sells  land  and  part» 
vtth  the  fee  by  patent,  it  retains  no  right  to 
take  that  land  for  public  use  without  just  com- 
pcnsntioD,  nor  does  it  confer  such  a  right  oa 
the  State  within  which  it  lies. 

Pumpeltyv.  Green  Bay  d  M.  Canal  Co.  80 
U.  8.  18  Wall.  181  (20-  561);  Eaton  v.  B.  C.  « 
if  R  07.  51  N.  H.  510;  Cooley.  Torts,  669; 
Mining  Bebria  Com,  9  Sawy.  608. 

MeMTi.  Joaeph  RawUaa.  Ogd»n  Biltt 
and  Jamet  N.  KimbaU,  for  ap|>ellees: 

It  is  not  true  that  the  law  bounds  every 
man's  property,  and  is  his  fence,  in  the  sense- 
for  which  appellants  contend  in  this  case. 

Laws  of  the  Territory  of  Utah,  1686,  p.  8. 
chap.  8;  Kenahaker  v.  (XewianA,  C.  db  C.  R. 
Oa.  8  Ohio  St.  172;  Seetey  t.  Petert,  10  ni.  180; 
Studteett  V.  Riteh.  14  Conn.  293;  Beaufort  v. 
Banner,  1  Strob,  L.  176;  Fripp  v.  Uatdt, 
1  Strob.  L.  178;  Utah  Comp.  Laws  1888, 
%  2284;  Qmerford  v.  Dupuy,  17  CaL  808;  Loga» 
V.  Qedney,  38  CaL  579. 


Vneeeupied  public  tanda,  uae  of  for  atoek  rata 
ing — implied  Ucenae  to  uae — goternjnent  per- 
miaaion~-duty  of  owner  of  cattle — Um  and 
euatoma  of  Utah— law  iff  Snytand-^nequi- 
table  auit. 

I.  Plaintltfs,  engaired  in  stock  raising  on  unoccu- 
pied publlo  lands  of  the  United  States,  altboufrb 
owning  detached  uninclosed  portions  of  sucb 
land,  cannot,  by  suit  fn  equity,  enjoin  defend- 
ants,  owning  none  of  such  lands,  from  the  use  of 
such  public  lands  for  pasturage,  on  the  ground 
that  defendants'  sheep  pastured  thereon  will  tres- 
pass and  pasture  on  plaintifTs  unlnclosed  lands; 
plaintiffs  cannot,  by  so  excluding  defendants,  se- 
cure to  themselves  the  exclusive  right  of  pastur- 
age on  sueh  pablio  lands. 

t.  There  Is  an  Implied  license,  growing  out  of  the 
custom  of  nearly  a  hundred  years,  that  the  public 
lands  of  the  United  States,  especially  those  in 
wbkA  the  native  grosses  are  adapted  to  the 
growth  and  fattening  of  domestic  animals,  shall 
be  free  to  Uie  people  who  seek  to  use  them,  when 
left  open  and  unlnclosed. 

t.  The  government  of  the  United  States  in  all  its 
branches  has  known  of  this  use,  has  never  for- 
bidden it,  nor  taken  any  steps  to  arrest  It,  but 
has  consented  tu  and  encouraged  it. 

4.  Id  this  country,  in  the  progreae  of  its  settle- 
ment, the  principle  that  a  man  was  bound  to  keei> 
his  cattle  confined  within  his  own  grounds  or  else 
would  be  liable  for  their  trespasses  upon  the  uo- 
inclosed  grounds  of  his  neighbora  was  never 
adopted  or  recognized  as  the  law  of  the  country, 
except  as  it  might  refer  to  animals  known  to  be 
dangerous. 

L  The  law  of  Utah  and  its  customs  In  this  regard 
are  the  same  as  above  stated,  and  the  privileges 
accorded  by  the  United  States  for  grazlntr  upon 
her  public  lands  are  subject  alone  to  their  con- 
trol. 

B,  There  Is  no  equity  in  allowing  plaintiffs  to  de- 
prive defendants  of  this  recognized  right  to  per- 
mit thelrcattle  to  ran  at  large  over  the  unoccu- 
pied lands  of  the  United  States  and  feed  upon  the 
grasses  found  In  them,  and,  under  pretense  of 
owning  a  small  proportion  of  the  land  in  contro- 
versy, ot>taln  for  themselves  the  mooopolr  of 
this  valuable  privilege. 

[No.  711.] 

Suhtnitied  Jan.  $,  1890.   Beeidei  FA.  8^  1S90. 


Note.— .4*  to  pre-emption  nahtt  to  pttMfe  lamifl, 
see  note  to  U.  8.  v.  Fitzgerald,  Bk.  10,  p.  785. 
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[321]    Mr.  Jwftee  HUlw  delirend  ttie  t^Dkm  of 

the  court. 

This  is  an  appeal  from  the  Bnpreme  Court 
of  the  Territory  of  Utah. 

The  bill  was  orisloallT  filed  by  the  appel- 
lants In  the  Third  Judicial  District  Court  of 
Utah  Territoiy  In  and  for  Salt  Lake  County, 
and  in  that  court  a  demurrer  was  filed  setting 
forth  two  grounds  of  objection  to  tbe  bill: 
first,  that  it  does  not  state  facta  sufficient  to 
constitute  a  cause  of  action;  and,  second,  that 
KTeral  causes  of  action  liATe  been  Improperly 
united  in  thb,  that  said  «>mplalnt  states  a  aep^ 
arate  cause  of  action  against  each  indlTidual 
defendant,  and  nowhere  states  or  attempts  to 
state  a  cause  of  action  against  all  of  the  defend- 
ants. This  demurrer  was  sustained,  and  a  de- 
cree rendered  dismissing  tbe  bill  at  the  costs  of 
plaintiffs,  and  on  aiq)eaIto  the  Sumeme  Court 
of  the  Territory  that  decree  was  amrmed. 

Tbe  case  is  here  on  an  appeal  from  that 
judgment.  The  complainaotB  wete  M.  B.  Bu- 
ford,  J,  W.  Taylor,  Charles  Crocker  and 
George  Crocker,  copartners  under  the  firm 
name  and  style  of  the  Promontory  Stock  Ranch 
Company.  The  defendants  were  John  S. 
Houtz  and  Henry  and  Edward  Conant,  under 
the  firm  name  and  style  of  Houtz  &  Conant, 
the  Box  Elder  Stock  and  Mercantile  Company, 
a  corporation,  and  twenty  individuals  whose 
names  ore  given  Id  the  bill. 

Tbe  plaintiffs  allege  (hat  they  are  the  own- 
era  of  certain  sections  and  parts  of  sections  of 
land  In  tbe  Territory  of '  CTlah,  which  they  de- 
scribe specifically  oy  the  numbers  and  the 
,  style  of  their  congrMsional  subdivisions,  very 
much  of  which  is  derived  from  the  Central 
Pacific  Railroad  Company,  to  which  thev  were 
granted  by  the  Congress  of  the  Unitefl  States. 
These  lands  were  alternate  sections  of  odd 
numbers  according  to  the  congressional  grant 
to  the  railroad  company,  and  they  with  the 
other  tracts  mentioned  in  the  plaintiffs'  bill  are 
[8M]  said  to  amount  to  over  850,000  acres,  "and  ex- 
tend over  on  area  of  forty  miles  in  a  northerly 
and  a  southerly  direction,  by  about  thirty-six 
miles  in  an  easterly  and  westerly  direction." 

The  allegation  Is  that  these  lands  arc  very 
valuable  for  pasturage  and  the  grazing  of 
rtock,  and  are  of  little  or  no  value  for  any 
other  pnrpose,  and  were  held  by  the  plaintiffs, 
and  are  now  held  by  them,  for  that  purpose 
solely.  That  owine  to  their  character,  the 
scarcity  of  water  and  tbe  aridity  of  the  climate 
where  tbese  lands  are  situated,  they  can  never 
be  subjected  to  any  beneficial  use  other  tiian 
the  grazing  of  stock.  That  plaintiffs  own 
and  are  possessed  of  large  numbers  of  homed 
cattle,  to  wit,  20,000  head,  of  the  value  of 
$100,000,  and  are  engaged  In  tbe  sole  business 
of  stock  raising.  That  for  a  long  time  they 
have  had  and  now  have  all  nid  catUe  running 
and  grazing  upon  these  landa.  That  all  tbe 
eren-numbered  sections  in  each  and  all  of  the 
townships  and  fractional  townships  above  men- 
tioned belong  to  and  are  part  of  the  public  do- 
main of  the  United  States.  That  tbe  defend- 
ants have  not,  nor  has  either  of  them,  any 
right,  title,  Interest  or  possession  or  right  of 
possession,  of  or  to  any  of  tbe  lands  embraced 
In  any  of  the  townships  or  fractional  town- 
ships above  mentioned,  nor  have  th^  ever  had 
any  such  right,  title,  Interest  or  possession. 

Its  U.S. 


That  none  of  the  lands  included  within  said 
townships  or  fractional  townships  are  fenced 
or  inclosed,  except  a  small  portion  owned  by 
plaintiffs,  which  they  have  heretofore  inclosed 
with  fences  for  use  as  corrals,  within  which  to 
gather  from  time  to  time  their  cattle  in  order 
to  brand  the  young  thereof.  They  allege  that 
for  various  reasons  they  cannot  fence  and  in- 
close their  lands  without  incloaioff  large  por- 
tions of  the  lands  of  tbe  Unltea  States,  and 
without  rendering  large  and  valuable  portions 
of  their  own  of  no  value,  by  reason  of  the 
shutting  off  and  ivevoiting  their  own  cattle 
from  obtaining  necessary  water.  That  the  de- 
fendants Houtz  and  Conant,  now  and  for  a 
long  time  past,  have  owned  a  large  number, 
to  wit,  15,000  head,  of  sheep,  and  each  of  the 
other  defendants  to  this  action  is  now,  and  for 
a  long  time  past  haa  been,  the  owner  ii  a  large 
flock  or  herd  of  sheep.  The  smallest  number 
owned  by  any  one  party  exceeds,  as  plaintiff 
believes,  five  thousand,  and  tbe  aggregate 
number  of  sheep  so  held  exceeds  two  hundred 
thousand. 

It  is  then  alleged  that  the  official  survey  of 
the  United  States  has  been  extended  over  all 
land  within  tbe  townships  and  fractional  town- 
ships mentioned  in  tbe  bill,  and  that  there  are 
seven  well-defined  and  well-known  traveled 
highways  over  those  lands,  four  of  which  run 
in  a  northerly  and  southerly  direction,  and 
three  fn  an  easterly  and  westerly  direction,  en- 
tirely across  tbe  huids  embraced  in  said  towo- 
sbipB  and  fractlcmal  townships,  along  which 
tbe  sheep  of  tbe  defendants  may  be  driven 
without  IdIutt  to  plaintiffs'  lands,  notwith- 
standing which  each  of  said  defendants  claims 
and  asserts  that  he  has  the  lawful  right  and  is 
entitled  to  drive  alt  sheep  owned  by  him  over 
and  across  any  of  said  lands  of  these  plaintiffs, 
and  to  pasture  and  graze  his  sheep  thereon 
whenever  and  wherever  he  may  draire  so  to 
do.  ThaL.all  of  said  defendants  respectively 
rely  upon  and  set  op  a  common,  though  not  a 
joint,  pretended  right  to  drive,  graze  and  pas- 
ture his  sheep  thereon,  and  each  of  said  defend- 
ants bases  his  pretended  right  to  drive,  graze 
and  pasture  bu  sheep  upon  the  lands  of  the 
plaintiffs  upon  fmcisely  tne  same  state  of  facts 
as  that  relied  upon  by  each  of  the  other  de- 
fendants. That  is  to  say,  each  of  said  defend* 
ants  claims  that,  alt  the  even-numbered  sections 
in  each  of  said  township  and  fractional  town- 
ships being  unoccupied  public  domain  of  tbe 
United  States,  be  has  an  implied  license  from 
tbe  government  of  the  United  States  to  drive, 
graze  and  pasture  bis  sheep  thereon,  and  that 
be  cannot  do  this  vrithout  liaving  them  run, 
graze  and  pasture  upon  the  lands  of'tbe  plain- 
nffs.  Therefore  each  of  said  defendants  claims 
and  asserts  that  he  is  entitled  to  have  his  said 
sheep  run,  sraze  and  pasture  upon  tbe  lands  of 
the  plaiotUis  as  aforesaid;  and  that  during  the 
year  nast  each  of  said  defeodanta  did  repeat- 
edly drive  large  bands  and  herds  of  aheep  over, 
upon  and  across  the  landa  of  these  plaintiffs, 
and  graze  and  pasture  tbe  same  thereon,  to  the 
great  injury  and  damage  of  the  aaid  plaintiffs, 
and  that  ihey  and  each  of  them  threaten  to  con- 
tinue to  do  this  and  will  do  It  unless  restrained 
by  order  of  the  court 

It  Is  then  alleged  that  the  sheep.  In  fDuIiuK 
open  tbe  lands,  do  It  a  permanent  injoiy,  and 
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drive  away  the  cattle  bom  sucb  laad^  where- 
by, tt  the  defeodaots  are  permitted  to  m-n  and 
pasture  thdr  sbeep  on  tbe  laods  of  the  plaio* 
tiffs,  tbose  laods  will  be  greatly  damaged,  and, 
for  a  long  period  of  time  io  (be  future,  ren* 
dered  Talueless  for  tbe  purpose  of  grazing  and 
pasturing  their  cattle.  They  then  allwe  that 
they  have  no  adequate  way  of  estlmawg  tbe 
dmage  which  tbev  win  suffer  should  defend- 
ant^ or  either  of  tnem,  do  as  they  have  threat- 
ened to  do  as  herein  stated,  for  the  resson, 
among  others,  that  the  destruction  of  the  food 
grssaes  and  herbage  on  plaintiffs'  lands  will  re- 
sult in  depriving  plaintiffs'  cattle  of  necessary 
food,  thereby  causing  great  detoloration  m 
flesh  and  consequent  value,  which  loss  and  de- 
terioratioD  cannot  be  adequately  determined  by 
witnesaea;  which  will  result  in  the  destruction 
of  plaintiffs'  business,  will  waste  and  impair 
tbe&  freehold,  and  otMtnict  them  and  each  of 
them  in  the  use  of  their  said  proper^.  They 
allege,  therefore,  that  they  have  no  plain,  ade- 
quate and  speedy  remedy  at  law;  and  that  it 
wOl  be  impossible  to  establish  the  amount  of 
damages  which  said  plaintiffs  will  suffer  bv  tbe 
wrong  or  trespass  of  any  particular  one  of  said 
defendants. 

The  prayer  of  the  plaintiffs  is  for  a  judgment 
and  decree  of  the  court — 

1st.  That  said  defendants  have  not,  oor  has 
either  oi  them,  any  right  of  way  tar  any  of  bis 
or  their  sheep  over  said  landi  of  plalntlfh  or 
any  |Mirt  thereof,  except  over  and  along  tbe 
highways  aforesaid;  that  they  have  not,  nor 
has  either  of  them,  any  right  to  graze  or  pas- 
ture any  of  bis  or  their  iheepthoeon  or  on  any 
part  thereof. 

8d.  That,  poidlng  this  acUon,  said  defend- 
ants and  each  of  them,  their  and  each  of  their 
■gentSf  servants  and  employes,  be  enjoined 
from  driving  any  of  his  or  thdr  sheep  upon 
any  of  said  wnds,  except  over  and  along  said 
highways,  or  permitting  any  of  them  to  go, 

Siaze  or  pasture  thereon,  and  that  upon  the 
nal  decree  herein  said  in-funcUon  be  made  per- 
petual. 

8d.  For  such  other  and  further  reUef  aamay 
be  just  and  equitable,  together  with  thdr  coets 
In  this  behalf  mcurred. 

The  Supreme  Court  of  tbe  Territory,  In  af- 
flnning  the  Judgment  of  the  court  of  the  third 
judicial  district,  did  not  consider  tbe  questioa 
of  the  misjoinder  of  defendants,  but  rested  its 
judgment  upon  the  want  of  eqmty  In  the  bDL 
It  might  be  difScult  to  matain  a  bill  whicb, 
like  this,  united  fifteen  or  twenty  different  de- 
fendants, to  restrain  them  from  committing  a 
trespass,  where,  if  tbe  parties  are  guilty  or 
should  attempt  to  commit  the  trespass,  they  do 
it  without  concert  of  action,  at  different  times, 
in  different  parts  of  a  large  district  of  country 
such  as  hoe  described,  and  each  in  his  own 
way  uid  by  bis  own  action  or  that  of  his  serv- 
ants. But,  waiving  this  question,  we  are  of 
opinion  that  the  bilfbas  no  equi^  in  it 

Tbe  appellants  being  stock-raisers,  like  tbe 
defendants,  wboee  slock  are  raised  and  fattened 
on  tbe  unoccupied  public  lands  of  the  United 
Btates  mainly,  seek  by  tbe  purchase  and  own- 
etdilp  of  parts  of  these  Isnds.  detscbed  through 
a  large  bwy  of  tbe  public  domain,  to  exclude 
the  defendants  tttm  tbe  use  of  this  public 
domain  as  a  grailng  ground,  whfle  tbey  tbem- 


sslves  aniropriate  all  of  it  to  their  own  ezdu- 
sIvB  use.  Iliis  they  propose  to  do,  not  by  any 
Act  of  Congress  or  of  any  l^idative  body 
whatever,  but  by  means  of  this  bill  in  chan- 
cery, obtaining  an  injunction  against  the  de- 
fendants, who  they  allege  to  be  tbe  owners  of 
200,000  sheep  grazing  udou  these  public  lands, 
which  sh^  exclude  defendants  from  the  use 
of  them,  and  thereby  secure  to  themselves  tiie 
exclusive  right  to  pasture  their  20,000  head  of 
cattle  upon  tbe  same  lands. 

If  we  look  at  tbe  condition  of  the  ownership 
of  these  lands,  on  which  the  plaintiffs  rely  for 
relief,  we  are  still  more  impressed  with  tbe  In- 
justice  of  this  attempt.  A  calculation  of  tbe 
area  from  whicb  it  is  proposed  to  exclude  the 
defendants  by  this  injunction,  under  tbe  alle- 
gation that  it  is  forty  miles  in  one  direction  and 
thirty-six  io  another,  shows  that  it  embraces 
1,440  square  miles,  or  921,000  acres,  all  of 
which,  as  averred  by  the  bill.  Is  uninclosed  and 
unoccupied' except  for  grazing  purp(»es.  Of 
this  921,000  acres  of  land  tbe  plaintiffs  only 
assert  title  to  350,000  acres:  that  is  sav,  being 
tbe  owners  of  one  third  of  this  entire  f>ody  of 
land,  whicb  ownership  attaches  to  different 
sections  and  Quarter-sections  scattered  through 
ibe  whole  body  of  it,  1bey_  propose  by  exclud-  r*Mi 
ing  the  defendants  to  obtain  a  monopoly  of  the  '■•••J 
whole  tract,  while  two  thirds  of  it  is  public 
land  belonging  to  the  United  States,  in  wbidi 
the  right  of  ail  parlies  touse  U  for  grazing  pur-  ■ 
poses,  if  any  such  rig'ht  exists,  Is  equal.  The 
equity  of  this  prace^ing  Is  somethmg  which 
we  are  not  able  to  perceive. 

It  seems  to  t>e  founded  upon  the  proposition 
that  while  they,  as  the  owners  of  tbe  860,000 
acres  thus  scattered  through  the  whole  area,  ara 
to  be  permitted  for  that  reason  to  exercise  the 
right  of  grazing  their  own  cattle  upon  all  of 
the  land  embraced  within  these  1,440  square 
miles,  the  defendants  cannot  be  permitted  to 
iise  even  the  lands  belonging  to  tlte  United 
States,  because  in  doing  this  their  cattle  will 
tre^Msa  upon  the  uninclosed  lands  of  plaintiffs. 
In  other  words,  they  seek  to  Introduce  into  the 
vast  regions  of  tbe  public  domain,  which  have 
been  open  to  the  use  of  the  herds  of  utock -raisers 
for  nearlv  a  century  without  objection ,  the  prin- 
ciple of  law  derived  from  England  and  applica- 
ble to  highly  cultivated  regions  of  country,  that 
every  man  must  restrain  nia  stock  within  his 
own  grounds,  and  if  be  does  not  do  so,  and 
th^  get  upon  the  uninclosed  grounds  of  his 
neighbor.  It  Is  a  trespass  for  which  their  owner 
Is  responsible. 

We  are  of  opinion  that  there  is  an  implied 
license,  growing  out  of  tbe  custom  of  nearly  a 
hundred  years,  that  the  public' lands  of  the 
United  States,  especially  those  in  which  the 
naUve  grasses  are  adapted  to  the  vrowth  and 
fattening  of  domestic  animals,  shaU  be  free  to 
the  people  who  seek  to  use  them,  where  they 
are  left  open  and  uninclosed,  and  no  act  of 
government  forbids  this  use.  For  many  years 
past  a  very  large  proportion  of  the  beef  which 
bas  been  used  by  tbe  people  of  the  United 
States  Is  the  meat  of  cattle  thus  raised  upon  the 
public  lands  without  charge,  without  let  or 
hindrance  or  obstruction.  The  government  of 
the  United  States  in  all  its  branches  has  known 
of  this  use,  has  never  forMdden  it  nor  taken 
"any  'steps  to  arrest  ^.  No  doubt  It  may  ba 
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■afely  slated  thnt  this  haa  been  dooe  with  tbe 
ouDseot  of  all  broaches  of  tbe  goveromeot,  and , 
as  we  shall  attempt  to  ahow,  with  its  direct  en- 
ooaragemeat. 
The  whole  system  of  tbe  control  of  the  public 

[8ST]  lands  of  tbe  United  States  as  it  bas  been  cood  act- 
ed by  the  govemmeot,  under  Acts  of  Congress, 
shows  a  literality  in  regard  to  tbeir  use  which 
has  been  uniform  and  remarkable.  They  have 
mlwaya  been  open  to  sale  at  rery  cheap  prices. 
Iaws  have  been  enaiited  authorizing  persona  to 
settle  upon  them,  and  to  cultivate  them,  before 
the^  acquire  any  title  to  them.  While  in  the  ia- 
dpiency  of  the  settlement  of  these  lands,  by 
persons  entering  upon  them,  tbe  permission  to 
do  so  was  a  taat  one,  the  exercise  of  this  per 
nisaion  became  so  important  that  Congreas. 
a  system  of  laws  called  tbe  Pre-emption  Laws, 
recognized  this  right  so  far  as  to  confer  a  pri- 
ority of  tbe  right  of  purchase  oo  the  persons 
who  settled  upon  aou  cultivated  any  part  of 
this  public  domain.  During  '.he  time  that  tbe 
settler  was  pcrfecling  his  title,  by  making  (he 
improvements  which  that  Statute  required,  and 
paying,  by  iostallnients  or  otherwise,  the  money 
De<»ssary  to  purchase  it,  both  he  and  all  other 
persons  who  desired  to  do  ao  bad  full  liberty  to 
graze  their  stock  upon  the  grasses  of  the  prai 
ries  aud  upon  other  nutritions  substances  found 
upon  tbe  soil. 

The  value  of  this  privilege  grew  as  tbe  pop 
nlatioa  increased,  and  it  became  a  custom  for 
persons  to  make  a  basiness  or  pursuit  of  gaUi- 
•ring  herds  of  cattle  or  sheep  and  raising  them 
and  fattcniag  them  for  market  upon  these  un- 
inclosed  lanos  of  tbe  government  of  tbe  United 
Stales.  Of  course  tbe  iostanccs  became  numer- 
ous in  which  persons  purchasini;  land  from  the 
United  Stales  put  only  a  small  part  of  it  Incul- 
tlratlon,  and  permitted  the  balance  to  remain 
unincloaed  and  In  no  way  separated  from  the 
lands  owned  by  the  United  Statea.  All  the 
neighbors  wlio  had  settled  near  one  of  these 
prairies  or  on  it.  and  all  the  people  who  bad 
cattle  that  they  wished  to  maze  upon  the  public 
lands,  permitted  them  to  run  at  large  over  the 
whtde  region,  fattening  upon  the  public  lands 
of  the  United  States  and  upon  the  uninclosed 
laads  of  tlie  private  individual  without  let  or 
hindrance.  Tbe  owner  of  a  piece  of  land,  who 
had  built  a  bouse  or  IncloBed  twenty  or  forty 
acres  of  it,  had  the  benefit  of  this  universal  cus- 
tom, as  well  as  the  party  who  owned  no  land. 
Everybody  used  the  open  uninclosed  country 
which  produced  nutritious  grnsses  as  a  public 

[828]     common  on  which  their  horses,  cattle,  hogs 
and  sheep  could  run  and  graze. 

It  has  never  been  understood  that  in  those 
regions  and  in  this  country,  In  the  progress  of 
its  seltlement,  the  principle  prevailed  that  a 
man  was  bound  to  keep  his  cattle  confined 
within  his  own  grounds  or  elsu  would  be  liable 
for  tbdr  trespasses  upon  the  uninclosed  grounds 
of  his  neighbors.  Such  »  principle  waa  ill 
adapted  to  the  nature  and  oondltion  of  tbe 
country  at  that  time.  Owing  to  tbe  scarcity  of 
means  for  inclosing  lands,  and  tbe  great  value 
of  the  use  of  the  public  domain  for  pasturage, 
it  was  never  adopted  or  recognized  as  the  law  ' 
ot  the  countiy,  except  at  it  might  refer  to  ani- 
mals known  to  be  dangoons  and  permitted  to 

SO  where  their  dangemiu  character  might  pro- 
uce  evil  results.  Indeed,  U  ii  only  within  a 
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few  years  past,  aa  the  country  has  been  settled 
and  become  highly  cultiv^ed,  all  the  land 
nearly  being  ao  used  its  owners  or  by  tbeir 
tenants,  that  the  question  of  compelling  the 
owner  of  cattle  to  keep  them  confined  has  oeen 
tbe  sublect  of  agitation. 

Nearly  all  the  States  in  early  days  had  what 
was  called  the  Fence  Law,  a  law  by  which  a 
kind  of  fence,  sufficient  in  a  general  way  to 
protect  the  cultivated  ground  from  cattle  and 
other  domestic  animau  which  were  permitted 
to  run  at  large,  was  prescribed.  The  character 
of  this  fence  in  most  of  tbe  Statutes  was  laid 
down  with  great  i>articu1arity,  and  unless  It 
was  in  strict  conformity  to  the  Statute  there 
was  no  liability  on  tbe  part  of  the  owner  of 
cattle  if  thev  invaded  the  inclosure  of  a  party 
and  intllctea  injury  oo  him.  If  tbe  owner  of 
the  inclosed  ground  bad  his  fence  constructed 
in  accordance  with  the  requirements  of  (he 
Statute,  tbe  law  presumed  then  that  an  animal 
which  invaded  this  Inclosure  was  what  was 
called  a  breacby  animal,  was  not  such  animal 
as  should  be  permitted  to  go  at  large,  and  the 
owner  was  liable  for  the  damages  done  by  him. 
Otherwise  the  right  of  ihe  owner  of  all  domea- 
tic  animals  to  permit  them  to  run  at  large, 
'  without  responsibility  for  tbeir  getting  upon 
tbe  lands  of  his  neighbor,  was  conceded. 

The  Territory  of  Utah  haa  now,  and  has  al- 
ways had,  a  similar  Statute,  secUon  2234  of  tbe 
Compiled  Laws  of  Utah.  It  Is  now  a  matter 
of  occasional  legislation  in  the  States  which 
have  been  created  outof  this  pnhlic domain,  to 
permit  certain  counties,  or  parts  of  the  State,  or 
the  whole  of  tbe  State,  by  a  vote  of  the  people 
within  such  sut>di visions,  to  determine  whether 
cattle  shall  longer  be  permitted  to  run  at  large 
and  the  owners  of  tbe  soil  compelled  to  rely  up- 
on their  fences  for  protection,  or  whether  tlie 
cattle-owner  shall  keep  them  confined,  and  In 
that  manner  protect  bis  neighbor  without  the 
ncces^ty  on  the  part  of  the  latter  of  relying  up- 
on fences  which  be  may  make  for  such  protec- 
tion. 

Whatever  policy  may  be  the  result  of  this  cur- 
rent agitation  can  have  no  effect  upon  the  pres- 
ent case,  as  tbe  law  of  Utah  ana  Its  customs 
in  this  regard  remain  sncbaswebaTedescritied 
it  to  be  in  tbe  general  region  of  tbe  northwest, 
and  the  privileges  acoordcd  by  tbe  United 
States  for  grazing  upon  her  public  Unds  ore 
subject  alone  to  their  control. 

These  principles  were  very  clearly  enunciated 
by  tbe  Supreme  Court  of  Ohio  in  It^  In  tbe 
case  of  XertBhakgr  v.  Cleveland.  0.  C.  R.  Go. 
8  Ohio  St.  179.  In  discussing  tbl9  Question, 
the  court  expresses  so  well  the  principle  which 
we  are  considering  that  we  venture  to  make 
an  extensive  quotation  from  tbe  opinion: 

"  Admitting  the  rule  of  the  common  law  of 
England  in  relation  to  cattle  and  other  live  stock 
running  at  large  to  be  such  as  stated,  the  ques- 
tion arises  whether  it  is  applicable  to  the  con- 
dition and  circumstances  of  the  |>epple  of  this 
State,  and  in  accordance  with  their  habits,  un- 
derstandings and  necessities.  If  this  be  the 
law  in  Ohio  now,  it  has  been  ao  ilnoe  the  firsi 
settlement  of  tbe  State,  and  every  person  who 
has  allowed  bis  stock  to  run  at  luge  and  go 
upon  tbe  uninclosed  grounds  of  oUiera  haa 
been  a  wrong  doer,  ano^  liable  to  an  action  tat 
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damages  by  every  person  on  whose  lands  his 
creatures  may  have  wandered.  Wliat  bas  beea 
tbe  actual  situation  of  affairs,  and  the  habits, 
understandings  and  necessliics  of  tbe  people  of 
this  State  from  Its  first  settlement  up  to  the 
present  period  in  this  respect  ?  Cattle,  hogs 
and  other  kinds  of  live  stock  not  known  to  be 
breachy  and  unruly,  or  dangerous,  have  been 
allowed  at  all  times  and  in  all  parts  of  the 
rSSOl  3^1^  ^  ru°  large  and  graze  on  the  range  of 
uncultivated  and  unincTosed  lands.  .  .  . 
So  that  it  bas  been  the  general  custom  of  Ifae 
people  of  this  State,  since  its  first  settlement, 
lo  allow  tbeir  cattle,  hogs,  horses,  etc.,  to  run 
at  large,  and  range  upon  tbe  uninclosed  lands 
of  the  neighborhood  in  which  Ibey  are  kept; 
o;id  it  has  never  been  understood  by  them  that 
ihey  were  tortfeasors,  and  liable  in  damages 
for  letting  their  stock  thus  run  at  large.  Tbe 
existence  or  enforcement  of  such  a  law  would 
have  greatly  retarded  tbe  settlement  of  tbe 
couniry,  and  have  bten  against  tbe  policy  of 
both  the  general  and  tbe  slate  governments. 

"The  common  understanding  upon  which 
the  people  of  this  State  have  acted  since  its 
first  settlement  bas  been  that  tbe  owner  of  land 
was  obliged  to  Inclose  it  with  a  view  to  its  cul- 
tivation; that  without  a  lawful  fence  he  could 
not,  as  a  general  thing,  maintain  an  action  for 
a  trespass  thereon  by  tbe  cattle  of  bix  neigh- 
lK>r  runnine  at  large;  and  that  to  leave  uncul- 
tivated lands  uninclosed  was  an  implied  license 
to  cattle  and  other  stock  at  targe  to  traverse 
nod  graze  tbem.  Not  only,  therefore,  was  this 
alleged  rule  of  tbe  common  law  ioapplicable 
to  tiie  circumstances  and  condition  of  the  peo- 

[>Ie  of  this  State,  but  inconsistent  wiUi  the 
labits,  tlie  iniere.sis,  neceasitleBand  understand- 
ing of  tbe  people." 

In  tbe  case  of  Sfflep  v.  Peiera.  10  III.  143,  lo 
the  Supreme  Court  of  Illinois  in  1848,  six 
years  earlier  than  the  Ohio  case,  the  court  in 
reference  to  the  same  subject,  Judge  Trum- 
bull, uses  tbe  following  language: 

"Perhaps  there  is  no  principle  of  the  com- 
mon law  so  inapplicable  to  the  condition  of  our 
country  and  people  as  tbe  one  which  Is  sought 
to  be  enforced  now  for  the  first  time  since  the 
settlement  of  the  State.  It  has  been  the  cus- 
tom in  Illinois,  so  long  that  the  memory  of  man 
runneth  not  to  Ibe  contrary,  for  the  owners  of 
i^tock  to  sufl'er  tbem  to  run  at  large.  Settlers 
have  located  themselves  contiguous  to  prairies 
for  the  very  purpose  of  getting  the  ben^t  of 
the  range.  The  right  of  all  to  pasture  their 
ciiltle  upon  uninclosed  ground  is  uoiveisally 
conceded.  No  man  bas  questioned  this  right, 
although  hundreds  of  cases  must  have  occurred 
1 331]  where  the  owners  of  cattle  have  escaped  tbe 
payment  of  damages  on  account  of  tbe  insuflS- 
ciuiey  of  the  fences  tbrousb  which  their  stock 
have  broken,  and  never  till  now  has  the  com- 
mon-law rule,  that  the  owner  of  cattle  is  bound 
to  fence  Ihem  up,  been  supposed  to  prevail  or 
to  be  applicable  to  our  condition.  The  univer- 
sal understanding  of  all  classes  of  the  commu- 
nity, upon  which  they  have  acted  by  inclosing 
their  crops  and  letting  tbeir  cattle  run  at  large, 
is  entitled  to  no  little  consideration  in  deter- 
mining what  the  law  is,  and  we  should  feel  in- 
clined  lo  hold,  Independent  of  any  statutes  np- 
«1S8 


on  the  subject,  on  account  of  tbe  inapplicabil- 
ity of  tbe  common  law  rule  to  Uw  condi- 
tion and  circumstances  of  oat  people,  ttiat  it 
does  not  and  never  has  previdled  In  Illinois. 
But  it  is  unnecessotT  to  assume  that  ground  in 
this  case.  The  le^iOatkm  upon  this  subject, 
from  tbe  time  when  we  were  a  part  of  the  In- 
diana Territory  down  to  the  last  law  contained 
in  the  Revised  Statutes,  clearly  shows  that  the 
Legislature  never  supposed  that  this  rule  of 
the  common  law  prevailed  in  Ullnois,  or  in- 
tended that  it  should." 

The  same  principle  is  asserted  in  the  case  of 
Comerford  v  Dupuy,  17  Cal.  310;  and  in  the 
case  of  Logan  v.  Qed/uj/,  98  Cal.  679,  the  court 
distinctly  held  that  "tbe  rule  of  the  law  of 
England,  that  every  man  is  bound  to  keep  his 
beasts  io  bis  own  close  under  the  penalty  of 
anawering  in  damages  for  all  injuria  resulting 
from  their  being  permitted  to  ranse  at  large, 
never  was  the  law  in  California.*  This  de- 
cision is  the  more  in  point,  as  California,  like 
Utah,  was  acquired  from  Mexico  by  the  same 
treaty.  SeealaoStudweUv.  IiikA.UCoTin.2W. 

As  evidence  of  the  Uberali^  with  wUcb  tbe 
govemmmt  of  the  United  States  has  treated 
tbe  entire  region  of  country  acquired  from 
Mexico  by  the  Treaty  of  Guadalupe  Hidalgo, 
it  is  only  necessary  to  refer  to  the  fact  that 
while  by  the  laws  of  Mexico  every  discoverer 
of  a  miue  of  tbe  precious  metals  was  compelled 
to  pay  a  certain  royiUtj  to  Uie  government  for 
the  use  at  the  mine  in  extradmg  its  minerals, 
88  soon  as  the  country  came  under  the  control 
of  the  United  States  an  unlimited  right  of 
mining  by  every  person  who  chose  to  enter 
upon  and  take  the  risks  of  the  business  was  [33S1 
permitted  without  objection  and  without  com- 
pensation to  the  government;  and  while  this 
remained  for  many  years  as  a  right  resting  up- 
on the  tacit  assent  ot  tbe  government,  the  prin* 
ciple  bas  been  since  incorporated  into  the  posi- 
tive legislation  of  Congress,  add  to  dav  the 
larger  part  of  the  valuable  mines  of  the  iJoited 
States  are  held  by  individuals  under  the  claim 
of  discovery,  without  patent  or  any  other  In- 
strument from  tbe  government  of  the  United 
States  granting  this  right,  sod  without  tax*  ot 
compensation  paid  to  the  government  for  the 
use  of  tbe  precious  metals. 

As  showing  this  extreme  liberaUty  on  the 
part  of  tbe  general  government,  reference  may 
be  had  to  the  case  of  Forbes  v.  Gracey,  94  U. 
S.  762  fa4:  818].  In  that  case  a  mining  com- 
pAoy  wliicb  hod  no  tiUe  whatever  from  the 
ijnited  Slates,  and  which  was  taking  oat  min< 
eral  ore  of  immense  value  from  the  lands  of 
tbe  United  States,  sought  to  enjoin  the  State 
of  Nevada  from  taxing  the  ore  thus  taken,  oo 
tbe  ground  that  it  was  tbe  property  of  the 
United  titates  and  not  taxable  by  tbe  State  of 
Nevada.  But  this  court,  reverting  to  tbe  Ubo- 
ality  of  tbe  government  in  that  regard,  dedded 
that  tbe  moment  the  ore  became  detached  from 
tbe  main  vein  in  which  it  was  emb^ded  io  tbe 
mine,  it  became  the  property  of  the  miner,  tbe 
United  States  having  no  interest  in  ft,  and  was 
therefore  subject  to  state  taxotkMi. 

Upon  the  whole,  we  see  no  eqoHy  in  tbe  re- 
lief sought  by  the  appelhints  in  this%«se,  wbidi 
uodertues  to  deprive  the  defsndanta  of  tidt 
reoogniced  right  to  penntt  their  cattle  to  nm 
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St  large  over  the  laods  of  tbe  United  States 
«nd  feed  upon  tbe  grasses  found  in  them, 
while,  under  pretense  of  owning  a  omall  pro- 
portion of  the  land  which  is  tbe  subject  of 
controversy,  they  themselves  obtain  the  mo- 
nopoly of  this  Toluable  privilese. 
The  decree  of  tht  Suprm$  tkmrt  of  Utah  it 


[296)    ADAM  G.  ADAMS,  Trustee,  P//:  ^n^., 

V. 

JAMES  C.  CONNER,  Administrator,  kt  al. 
4BoeS.C.  AdantM  T.CMUcnden,  Beport«r*BedJaM-!W.) 

Bankrupteif—-tittefivm  aaaignee—forectomre  cf 
Ueiu-^unaiUetum  of  Oate  eourt  trror—nm- 

'  L  Where  tbe  aaBigaee  !□  bankruptcy  sold  land  r&- 
oovered  by  bim  as  tbe  property  of  tbe  bankrupt, 
and  deeded  tbe  same  to  the  purchaser  and  put 
bIm  in  possession,  those  bavins  liens  on  the  land, 
not  having  been  made  parties  to  tbe  prooee<1lnga 
in  Uie  bankrupt  oourt,  nor  having  prored  their 
elalma  there,  nay  aftenrards  foretdow  their  llnu 
in  tbe  state  oonrt,  makliw  the  bankrupt,  bts 
■Iffnee  in  bankraptoj  and  tbe  purchaser  partta 
defendant. 

9^  Tbe  state  oourt  bad  JurMlotioQ  of  the  parties 
who  wereserved  with  prooes  and  appeared,  and 
of  tbe  foreclosure  of  the  liens,  and  could  de- 
termine wbetber  the  alleged  liens  existed,  and 
whether  there  was  any  defense  to  them,  tbe  prop- . 
erty  being  not  Id  the  poasceaion  of  tbe  bankrupt 
oourt,  but  In  that  of  tbe  purchaser,  who  waa  a 
party  to  tbe  foreclosure  proceedings. 

9,  Whether  tbe  state  oourt  erred  in  deciding  that 
tbe  llenholders  bad  a  claim  upon  tbe  land,  rather 
than  upon  the  fund  Id  the  hands  of  the  assignee 
In  bankruptcy,  presented  (Imply  a  matter  of 
error,  its  ruling  upon  wblob,  U  erroneous,  did 
not  oust  It  of  juitodlotkm,  and  oould  only  be  oor^ 
reoted  by  appeal. 

4.  The  failure  of  tho  party,  the  purchaser  from  tbe 
aasigoeeio  bankruptcy,  to  exhaust  bis  remedy  by 
appeal,  does  not  entitle  him  to  disregard  the  en- 
tire proceedings  aa  without  Juilsdlctloa. 
[Na  9S2J 

Stibmitted  Jan.  IS,  1890.   Deeided  FA,  S,  1890. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  Alabama 
to  review  a  judgment  dismissing  an  action  of 
ejectment,  brought  by  a  purcbaaer  from  an 
assfgnee  in  bankruptcy  a^nst  a  purchaser  at 
subsequent  foreclosure  sue  in  a  state  court. 
Affirmed. 
The  facts  are  stated  in  tbe  opinion. 
Mttnii.  S.  Watgon,  H.  B.  Jonea  and  Lao- 
ttnee  Ooeper.  for  plaintiff  in  error: 

To  set  up  a  claim  in  a  court  against  tbe  es- 
tate of  a  bankrupt,  without  such  proof  as  can 
only  be  made  in  a  court  of  bankruptcy,  would 
be  an  attempt  to  nullify  the  provisions  of  the 
Bankrupt  Act,  and  a  contemitt  of  the  bank- 
rapt  court. 


Var^—At  to  AmlrrupC  and  /nsoleent  Lam  <tf 
Ante  constitutionolUv  of;  ItHM  of  UnlUi  States  nts- 
|»nd  State  Bankrvpt  iou«;  dlscAatve  fn  Jontgn 
tountnr  no  bar.-eee  note  to  Bturges  r.  Gkownln. 
shield,  Bk.i,  p.  M 

aas  u.  8. 


Davis  V.  Andmon,  6  Nat.  Bankr.  Rec.  IBB; 
ReVogd.^'StlL  Bankr.  Reg.  427,  8 Nat  Bankr. 
Reg.  198;  Bump,  Bankruptcy  (10th  ed.)))17; 
Rev.  Stat.  U.  S.  1 8081. 

By  section  5081  tbe  court  or  any  creditor 
has  a  richt  to  question  every  claim. 

The  aefendants  never  proved  their  claims  In 
bankruptcy  according  to  the  requirements  of 
the  BanKTupt  Act,  and  are  therefore  in  no  con- 
dition to  ask  any  court  to  enforce  tiiem.  The 
Act  expressly  says  tbat  unless  so  proven  tb«y 
shall  not  be  allowed. 

Clafiin  V.  Houseman,  98  U.  S.  180  (83:  838). 

The  jurisdiction  of  a  district  court  of  the 
United  States.  sltUngas  a  courtof  bankrupt<7, 
is  superior  and  exclusive  in  all  matters  arising 
imder  tbe  stntutes. 

Bump,  Bankruptcy  <10th  ed.)  8S7.888;  Bm- 
ett  V.  Norton,  1  Woods,  71. 

The  legal  title  to  the  lands,  by  tbe  surrender 
to  tbe  assignee,  and  by  operation  of  the  Bank- 
rupt Act,  vested  in  the  amignee,  as  the  officer 
of  tbe  bankrupt  court. 

Bump,  Bankruptcy  (10th  ed.)  838;  Phdpt^. 
Selliek,  8  Nat  Bankr.  Reg.  890;  Watson  v. 
Citizens  Sat.  Bank,  11  Nat.  Bankr.  Reg.  101. 

Tbe  Hen  creditor  must  prove  his  demand  !a 
the  bankrupt  court  or  lose  it 

Davis  V.  Anderson,  6  Nat.  Bankr.  Reg.  143: 
Steele^.  Moody,  68  Ala.  425;  Otover  v.  Low, 
68  Ala.  miF&lioek r.  Bitt,  69  Ala.  61S:  Iknn. 
essee  A  C.  B.  €b.  T.  BaH  AkOama  A  Oh.  75 
Ala.  516. 

Where  the  bankrupt  court  has  first  taken 
jurisdiction  by  ordering  a  sale  of  mortgaged 
premises  discharped  of  liens,  it  thereby  ousts 
a  state  court  oi  jurisdiction  to  foreclose  tbe 
mortgage. 

Ite  Detore.  19  Nat  Bankr.  Reg.  60;  Atktiu 
V.  Strodley,  51  Iowa,  414. 
Messrt.  Milton  Hnmee  and  R.  0.  Briekdl, 

for  defendants  in  error: 

In  Alabama,  the  vendor  of  lands,  though 
making  an  absolute  conveyance,  reciting  full 
payment  of  the  consideration,  retains  a  lien 
for  the  unpaid  purchase  money.  If  be  does 
not  take  some  Independent  security,  which  a 
court  of  equity  will  enforce  against  the  vendee 
and  his  privies  in  estate,  other  than  bona  fide 
purchasers  for  value. 

Simpson  v.  MeAUifter,  56  Ala.  838;  Oo/K  v. 
Rvsselt,  97  Ai%.  9;  ftringfeOour.  IvU,  78  Ala. 
209;  WiOdnson  v.  May.  69  Ala.  88;  Sapier  v. 
Jonea,  47  Ala.  90;  Foster  v.  AtJienaum  Trustees, 
8  Ala.  802;  Bums  v.  Taylor,  S8  Ala.  256. 

A  purchaser  is  bound  to  take  notice  of  all 
that  appears  upon  tbe  face  of  cooveyancee 
which  are  links  in  bis  chain  of  title,  and  if 
the  lien  be  shown  by  a  deed  which  is  a  link  in 
his  chdn  of  title,  he  cannot  claim  protection 
as  a  bona  fide  purchaser. 

Masieh  v.  Shearer,  49  Ala.  826;  Bur<^  t. 
Carter,  44  Ala.  110:  Ketehum  t.  Oreagh,  S> 
Ala.  224;  Johnson  v.  Thvaeatt,  18  Ala.  741: 
Bosetu  V.  Wynn.  78  Ala.  146. 

An  assigoee  in  bankruptcy  is  not,  nor  Is  a 
purchaser  from  him,  a  bona  fide  purchaser, 
entitled  to  protection  against  equities  to  whidi 
the  estate  of  the  bankrupt  Is  subject 

Smith  V.  Arrv,  60  Ala.  960;  2  Storr,  Eq. 

1228;  Oook  T.  TuUis,  86  U.  B.  ISWalL  80 

1:  988). 

The  lien  of  the  vendor  !■  aadgnible,  end 
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passe*  u  an  Incident  to  the  assignee  of  the 
debt  for  the  porchase  money. 

Latham  t.  Slaptet,  46  Ala.  462;  White  t. 
King,  63  Ala.  162;  Wotffe  v.  MU.  63  Ala.  24; 
Wimnaon  v.  Mty,  60  Ala.  88;  Pruton  y.  M- 
Ungtm,  74  Ala.  188. 

The  vendor  havinK  the  lien  has  and  retains 
only  the  right  to  charge  the  land  with  the 
payment  of  the  purchase  money  through  the 
decree  of  a  court  of  equity. 

Oilman  v.  Brown,  1  Mason,  231;  BankJi«ad 
T.  (hoen.  00  Ala.  457;  Stringfdioa  t.  Ivie,  78 
Ala.  209. 

The  court  of  bankruptcy  did  not  have  Juris- 
diction to  enforce  the  licD  on  the  lands  for  the 
unpaid  purchase  oion^  due  to  Hn.  Weaver 
and  Crittenden. 

£ytter  v.  Gaff,  01  U.  B.  521  (28:  408);  Smith 
T.  Maaon,  61  U.  S.  14  Wall.  419  (20:  748); 
iiarthaU  y.  Knox,  88  U.  S.  16  Wall.  5&1  (21 : 
481). 

The  Chancery  Court  of  the  State  had  plen- 
ary Jurisdiction  to  enforce  the  lien. 

Hunt  V.  Hunt,  72  N.  T.  217-229. 

The  court  of  chancery  having  jurisdiction 
of  the  subject  matter  and  of  the  parties,  and 
the  aasignee  in  bankmptcy  and  the  plaintiff  in 
ernn-  having  appeared  and  litigated  alt  the 

Suestions  now  involved,  and  from  an  adverse 
ecree  having  prosecuted  an  appeal  to  the  Su- 
preme Court  01  the  State,  resulting  in  an  af- 
firmance of  the  decree,  that  litif^iion  cannot 
be  opened,  and,  in  a  collateral  suit  or  proceed- 
toff,  these  decrees  declared  raid. 

llay  r.  Fritlon,  87  U.  a  M  Wall.  814  (32: 
889);  Doe  v.  Childreet,  88  U.  8.  21  Wall.  642 
(22:  549);  Seott  v.  Kettg,  88  XJ.  B.  22  WalL 
07  (22:  759);  Eyater  v.  Oaff,  91  U.  8.  621 
(38:  408);  Burbank  v.  Bigeloui,  92  U.  8.  179 
(28:  643);  Davit  v.  Inlander,  104  U.  &  670 
(86: 818;;  WinMer  t.  BeitheU.  118  U.  &  460 
(80:  463). 

As  to  those  who  were  not  parties  to  the 
baotmipt<7  proceeding  and  had  no  notice  of 
tbem,  those  proceedugs  are  rea  inter  alioa 
acta. 

Smith  V.  Maam.  81  U.  3.  14  Wall.  419  (20: 
-f48j;  ManhaU  v.  Knox,  88  U.  8.  16  Wall.  561 
(21:  481);  Baj/  v.  Noraewarthy,  90  U.  8.  23 
WaU.  126  (28:  116). 

Sec  711,  Rev.  Sut.,  did  not  devest  the  Juris- 
diction of  the  Court  of  Chancery  of  the  State 
to  enforce  the  lien  on  the  lands. 

Thatcher  t.  BoekaeU.  106  U.  S.  467  (26:  949): 
mnehetter  v.  Heiakett,  119  U.  8.  460  OO:  462); 
Goudrieh  v.  Wilaon,  119  Mass.  439;  Kidder  v. 
Mambin,  73  K.  Y.  169;  Anatey  t.  PaUeraon, 
n  K:  T.  166. 

Jfr.  Juatiee  Brmwmr  delivered  the  opinion 
jf  the  court: 

This  was  an  action  of  ejectment,  and  wan 
■ubihitted  to  the  trial  court  upon  an  agreed 
aletement  of  &cts,  which  tppeata  in  the  Frcrad. 
The  omteat  li  between  a  puicbaser  from  an 
assignee  in  bankruptcy  and  a  purchaser  at 
mbMqueot  foreclosure  proceedion  in  a  state 
court  The  land  was  incumbered  with  liens 
at  the  time  the  bankruptcy  proceedings  were 
commenced.  The  title  was  not  in  the  bank- 
rupt, nor  was  the  pioperty  surrendered  by  him 
fo  the  aasignee.  Bubaequeutly,  however,  the 


assignee  sued  the  party  in  whoee  name  the 
title  stood  and  recovered  the  land.  Thereafter 
it  was  sold  by  the  assignee,  and  the  plaintiff  in 
error  became  the  purchaser.  Such  sale  was  for 
one  third  cash,  the  balance  on  time,  a  lien  be> 
ing  retained  for  the  deferred  payments.  Upcn 
this  sale  a  deed  was  made,  and  the  porehaser 
put  in  possession.  The  lienholders  were  not 
made  parties  to  any  proceedings  In  the  bankrupt 
court.  They  never  proved  their  claims  there. 
After  the  conveyance  by  the  assignee  to  the 
plaintiff  In  error,  these  lien  owners  commenced 
proceedings  in  the  Chancery  Court  of  the  State 
to  foreclose  their  liens,  making  the  bankrupt,  [M71 
the  assignee  in  bankruptcy  and  the  purchaser, 
among  oihcrs,  parties  defendant.  The  assignee 
and  the  purchaser  defended  on  the  ground  that 
tbe  state  court  had  no  Jurisdiction  to  ascertain 
and  enforce  liens  upon  property  of  a  bankrupt 
which  bad  passed  into  the'  junadiction  of  the 
bnnknipt  court  and  by  it  been  disposed  of:  but 
this  defense  was  overruled,  the  liens  declu^ 
und  tbe  land  ordered  to  be  sold.  An  appeal 
was  taken  to  tbe  Supreme  Court  of  the  State, 
but  it  affirmed  the  decree.  Pending  (he  pro- 
ceedings in  the  State  Chancery  Court,  a  bill 
was  filed  in  the  United  Slate*  circuit  court  to 
enjoin  those  proceedings,  but,  after  hearing, 
that  bill  was  dismissed.  After  the  affirmance 
by  the  supreme  court  of  the  decree  of  the  chan- 
cery court,  tbe  land  was  sold,  and  the  defend* 
ants-  In  error  became  the  purchasers.  Upon 
such  purchase  they  received  the  ordinary  deed 
and  were  put  In  possessioD.  Thereupon  this 
action  of  ejectment  was  brought 

Tbe  regularity  of  the  proceedings  of  the 
state  court  is  not  challenged.  They  were  all 
subsequent  to  the  proceedings  in  the  bankrupt 
court,  and  were  not  commenced  until  after  the 
title  bad  passed  away  from  the  assignee  in 
bankraptt^.  The  general  JurisdicUon  of  the 
state  court  is  conceded.  The  purchaser,  the 
plaintiff  in  error,  was  a  party  to  that  suit,  and 
the  claim  of  the  plaintiff  in  error  can  only  be 
sustained  upon  the  theory  that  by  reason  of 
the  bankrupt  proceedinjts  tbe  state  court  was 
prevented  from  taking  Jurisdiction. 

But  the  truth  is,  the  question  is  one  of  error 
and  not  of  jurisdiction,  Tbe  slate  court  had 
jurisdiction  of  the  parties,  and  they  were  served 
with  process  and  appeared.  It  had  Jurisdiction 
of  the  foreclosure  of  liens,  and  it  had  u  right 
to  hear  and  determine  whether  the  alleged  liens 
fUll  existed,  and  whether  (here  was  any  valid 
defense  to  their  enforcement.  The  property 
upon  which  the  Hens  were  claimed  was  not  in 
the  poasession  of  the  bankrupt  court,  but  only 
in  the  possession  of  the  party  purchasing  from 
it.  So  whether  it  erred  in  deciding  tbat  the 
lienbolders  bad  a  claim  upon  the  land  rather 
than  upon  the  fund  in  the  hands  of  the  assignee 
in  bankruptcy  Is  immaterial.  It  preaeoted 
simply  a  matter  of  error.  An  error  in  its  rul- 
ing did  not  oust  it  of  lurisdictlon.  Tbe  error, 
if  error  it  was,  could  oe  corrected  only  by  ap- 
peal. Tbe  foilure  of  the  party  to  exhaust  bis 
remedy  in  that  direction  does  not  now  .entitle 
him  to  disregard  the  entire  prooieding  as  with- 
out  jurisdiction.  Wineheatar  r.  Hetakali,  119 
U.  8.  450  [30:  462]. 

We  see  no  error  In  the  ruling  of  tbe  Gixeutk 
Court  and  Hsjuc^fmant  ia  e^flrmA 

lU  u.  s. 
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PuiUe  e/jgleert^-pagmeraefmoneif  into  treatury 
4o€»  not  ntap—ctmnit  tU  Hong  Koj^f—feetfor 
ecamitUng  Ohinem  tmigrantt — official  and 
vnofflcial  tervices — urtifying  inwiett  and 
tliipment*  of  merehandi»e~'fee»  for  recording 
~%nterat  on  public  money$— certifying  tig- 
nature  cf  notary  puNio—fee»  for  tettling 
eatate—for  Mpping  and  ducharging  jaonun 
—free  good»—jttri»aietion  a»  to  amount, 

L  Public  offloen,  upon  tbe  queitloQ  of  tbelr  oom- 
penntloa  and  the  pajment  of  motMy  into  the 
treasury,  are  not  bound,  In  order  to  save  their 
rights,  to  place  themaelTea  In  antagonism  to  the 
accounting  oSloera  of  the  Department,  suffer 
themselTcs  to  be  sued,  and  Incur  the  odium,  for 
tbe  time,  of  being  In  default;  but  havo  the  right 
to  par  into  the  treaaur;'  the  disputed  moneys, 
and  then  seek  tbe  oourts  to  adjust  and  determine 
their  claims  agalmc  their  lupeiior  and  soTeralgn. 
Such  paymeot  Is  not  an  eitopptf  against  tbe 
claimant. 

X,  Tbe  consul  of  tbe  United  States  at  Hong  Kong, 
In  examining  Cblneae  emigrants  going  to  the 
United  Sutea  on  foreign  veeseis,  doea  not  par- 
fOnn  a  aerTloe  required  by  law  or  by  tbe  regula- 
tions, or  any  serrloe  apedfled  in  any  tariff  of 
fees,  or  any  official  service. 

&  The  fees  reoelTed  for  such  aerrloe,  being  paid 
Toluntarlly  to  the  consul  by  the  penon  to  whom 
tt  was  rendered,  became  tbe  private  property  of 
the  consul  and  not  the  money  of  tbe  Unltad 
States,  although  the  consul  attached  bis  aeal  as 
evidence  of  bis  olBolal  character. 

1  The  consul  in  all  such  cases  acts  as  a  private 
citizen,  and  tbe  government  cannot  In  any  way 
be  made  responsible  for  his  acts.  Tlie  statutes 
and  regulations  make  a  distinction  between  offi- 
cial and  unofficial  servicee  rendered  by  a  oonsul. 

%.  Certifying  extra  copies  of  quadruplicate  In- 
TOicee  of  goods  shipped  to  Uie  United  States  be- 
fore the  Regulations  of  18S1  are  official  servloea, 
which  can,  be  performed  only  under  the  hand  of 
the  consul  and  bis  seal  of  office  to  the  certificate, 
and  the  emolument  tberefor  la  an  official  fee. 

lb  JPees  received  for  oertlflcates  of  sblpment  of 
merchandise  In  transit  through  the-United  States 
to  other  countries,  where  the  law  did  not  require 
the  oonsul  to  issue  those  certificates,  belong  to 
such  consul  and  not  to  tbe  United  States. 

7.  Fees  ooUected  for  recording,  which  did  not  re- 
late to  official  InsCrumeotB,  or  to  oStelal  bcb,  but 
related  to  private  transactions  for  individuals, 
not  requiring  tbe  use  of  the  consul's  title  or  seal 
of  office,  belonged  to  tbe  consul  individually;  so 
also  the  fees  for  cattle-disease  certificates. 

6L  Interest  on  public  moneys  deposited,  In  respect 
to  wblch  tbe  oonsul  was  a  trustee,  belonged  to 
the  United  States.  He  was  not  required  to  put 
tbe  funds  out  at  Interest,  but  If  he  did  so  the  ao- 
oreUcn  belonged  to  the  government. 

a.  Certifying  by  such  consul  of  official  character 
and  signature  of  notary  public  was  not  an  offl- 


Noxa.— ^8  to  extra  pay  and  eompeatatUm  to 
esrs,  see  noU  to  U.  &  v.  Haodaolel,  Bk.  6,  p.  »7. 
Its  U.  8. 


olal  servloe,  and  the  fees  therefor  ware  Us  htd^ 

vldually. 

la  A  fee  in  the  settlement  of  a  private  estate  be- 
longs to  the  consul  Individually. 

11.  Fees  collected  by  such  consul  for  sblpplng  and. 
discharging  seamen  on  toreign-bullt  vessels  sail- 
ing on  the  China  coast  under  the  United  States- 
flaff  belong  to  the  oonsul  individually,  where  the 
seamen  were  not  American  citizens  and  the  vessel 
did  not  olear  from  a  port  of  the  United  States. 

U.  Fees  for  certifylnir  Invoices  by  such  consul  tor 
free  goods  Imported  Into  tbe  United  States  oon- 
oem  an  official  duty,  and  do  not  belong  to  sooh 
consul,  but  to  the  government. 

18.  Section  707  of  tbe  Revised  Statutes  authorizes 
an  appeal  to  this  court  on  behalf  of  the  United 
States,  from  all  judgments  of  theCourtof  Claims 
adverse  to  the  United  States:  and  aa  the  appeal 
by  the  UnitedStates  In  this  case  la  from  tbe  Judg- 
ment of  $18,880.21  Ip  favor  of  tbe  claimant,  tt  i» 
competent  for  tbe  claimant,  as  he  also  has  taken 
an  appeal  from  that  Judgment,  to  avail  blmaeVt 
of  anything  In  tbe  oaae  which  properly  sbo-KS- 
that  that  Judgment  was  not  for  too  large  a  au  ro. 
And  the  fact  that  the  Items  for  the  dieallowaa  ce 
of  which  the  claimant  appealed  do  not  amo  int 
to  over  $8,000,  does  not  take  away  such  right 
[Nob.  1112,  1420.] 

Argued  Jan.  17,  2890.     Decided  Feb.  S,  li  90. 

A  PPEALS  from  a  ludKment  of  the  Court  of 
li.  Claims  in  faror  of  clumaot,  John  S.  Mosby, 
against  tbe  United  States,  for  moneys  which 
he  had  received  as  fees  while  he  was  consul  of 
tbe  United  States  at  Hong  Kong,  and  had  paid 
into  the  treasury,  anft  which  he  claimed  to  b» 
long  to  bimself  iDdlvidually.  Reteraed. 

Tne  facts  are  stated  in  tbe  opinioD. 

ODinion  below^  Ct  CI.  1. 

Mr.  Wm.  A.  fifmnry*  Aatistant  Atijf-Oen., 
for  tbe  United  States: 

All  public  offices  are  trusts  to  be  exercised 
for  the  public  good.  The  claimant  ia  forbid- 
den by  law  to  receive  the  fees  claimed. 

V.  S.  T.  moemaker,  74  U.  S.  7  Wall.  888- 
(19:  80);  ffaU  v.  U.  8.  91  U.  8.  56S  {23:448); 
Conterte  v.  U.  S.  63  U.  S.  91  How.  471  (16: 194); 
U.  S.  V.  Saundert,  ISO  U.  S.  126  (30:594);. 
Oaeanyan  f.  Winchester  R.  Armt  Co.  103  U.  a 
27S  (26:  544);  Conner  v.  Mayor  of  2tew  York, 
5  N.  Y.  385;  Coffin  v.  State,  1 1nd.  1B7. 

Mr.  Jno.  S.  M oaby*  pro  ae: 

The  President  cannot  delegate  the  leglsli^ 
tive  power  granted  by  section  174fi,  Rev.  Stat. 
Such  grants  of  power  are  always  strictly  coo- 
BtrueoT 

Cooley,  ConsL  Um.  (6th  ed.)  249;  Clark 
WaaMngton,  25  U.  8.  12  Wheat.  40  (8:  644): 
iMon  V.  Jerome,  26  Wend.  494;  RunJcle  v.  17.  3. 
122  U.  S.  657(80:  1171). 

A  tariff  of  consular  fees  is  nothing  but  a 
presidential  ordinance,  tasaed  natutory  au- 
thnrity.  An  ordio&nce  to  be  valid  must  be- 
certain. 

Cooler,  Const.  Lim.  248;  Dillon,  Mun.  Corpi 
§g  319,  820, 323;  Robinson  v.  Mayor  ofFrarUain, 
1  Humph.  (Tenn.)  166,  34Am.  Dec.  685,  note: 
MeConvill  v.  Jertey  City.  39  N.  J.  L.  42;  Snd- 
lich.  Interpretation  of  Statutes,  S  KS;  S  Kent. 
Com.  (12tbed.)8e4;  The  Idaho,  98U.  8.  576(38: 
978);  Wally  v.  Kennedy,  2  Yerg.  654,  34  Am. 
Dec.  511;  Bank  of  State  v.  Cooper,  2  Yerg.  599, 
34  Am.  Dec.  617;  Baltimore  r.  Badeeke.  48  Md. 
217,  38  Am.  Rep.  339;  B»  F^mae,  68  Ulch.  M8, 
8  Am.  SL  Rep.  810. 
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Tbe  law  must  be  Imputkl  and  genwal,  or 
It  is  DO  law. 

Waite  V.  Oartkm  Local  Board  cf  Health,  L. 
R.  8  Q.  B.  6;  TI.  8.  y.  Cruikihnnk,  93  U.  8. 
«65  (23:  592);  Tick  Wo  v.  Hopkina.  118  U.  S. 
8M  (80:  220);  DilloQ,  Hun.  Corp.  g§  8l9.  820, 
822;  Ex  parti  Frank,  52  Cal  606;  8.  v. 
Badeau.  33  Fed.  Rep.  073,  81  Fed.  Rep.  607. 

It  has  always  been  tbe  policy  of  tbe  go  Tern- 
ment  to  allow  salaried  oonsuls  to  retain  a  cer- 
tain amount  of  fees. 

FieketCi  Claim,  9  Ope.  Atty-Oen.  496;  Ap- 
pointment of  VoniuU,  7  Ope.  Atty-Qen.  242; 
JHotarxal  Poaera  of  American  ConauU,  13  Opa. 
Atty-Gen.  1;  U.  8.  v.  Moore,  95  U.  8.  763 
<24;  589);  U.  S.  v.  Pugh,  99  U.  8.  269(25:  888); 
U.  &  V.  AfacdaniO,  83  U.  a  7  Pet.  14  (B:  092). 

Tbe  collector  bas  no  autborlty  to  take  a 
bond;  if  be  exacts  a  bond  with  an  arbitrary 
aum  as  a  penalty  it  is  void. 

U.  8.  v.  Tingejf.  80  U.  8.  8  Pet.  114  (8:  66); 
U.  8.  V.  Biee,  17  U.  8.  4  Wheat.  246(4:562). 

Certifving  invoices  for  free  goods  is  not  a 
part  of  tbe  business  of  a  consuL 

Stegfried  v.  Pftetpt,  40  Fed.  Bep.  660;  Bat- 
/our  V.  Sullivan.  8  Sawy.  649,  and  cases  cited; 
Merritt  v.  WeUIt.  104  U.  8.  695,  700  (26:  896); 
Morrin  v.  Jortet.  106  U.  8.  466  (27:  267). 

Forei^D-built  vessels,  owned  by  citizens  of 
the  United  States,  are  not  embraced  in  the 
provisions  of  the  Act  of  1684  (June),  forbid- 
■ding  the  collection  of  foes  by  constilar  officers 
from  American  vessels. 

Ops.  Atty-Geo.  July  30,  188S;  Ba^  t. 
Ovtierez,  111  U.  8.  786  (28:  581);  WMttfa  Bank 
T.  Smith.  74  U.  S.  7  Wall.  666  (19;218). 

Fees  for  examining  Chinese  going  to  the 
United  Slates  on  foreign  vessels  were  volun- 
tarily paid  and  belong  to  claimant. 

Clia  Chan  Ping  r.  U.  8.  180  U.  8.  661 
(83:  1068);  A'mm  v.  SdUn.  138  U.  8.  280 
(81:  156);  U.  8.  T.  i)uMf,  1  GUp.  873;  Bunkd 
T.  U.  S.  122  U.  8.  544  (80:  1168);  Ah  Sow  T. 
Nunan,  5  Sawy.  659. 

The  doctrine  of  estoppel  by  voluntary  pay- 
ment applies  only  to  parties  standing  on  an 
equal  footing. 

Smift  Co.  T.  U.  8.  Ill  U.  8.  22  (28:  841); 
U.  8.  V.  Lavnon,  101  U.  8.  169  (26:  868);  U. 
8.  T.  BUmorth.  101  U.  8.  178  (25:  803);  Bu- 
gwnin  v.  Baadeg,  14  Yes.  Jr.  278;  Dent  v. 
Anfi«M.4.Hyl.&C.  377. 

r874]     Mr.  Justice  Blatehfbrd  deUvered  tbei^n 
Ion  of  the  court: 

This  is  a  suit  brought  in  tbe  Oourt  of  Claims 
liT  John  S.  Mosby  again^  the  United  States, 
claiming  to  recover  tbe  sum  of  $29,180.01, 
moneys  which  be  had  received  while  he  was 
consul  of  the  United  States  at  Hong  Kong, 
from  February  4,  1879,  to  July  21,  1885,  and 
bad  paid  into  tbe  treasury,  tbe  items  compos- 
ing the  above  anm  being  as  follows:  (1)  for 
examining  Chinese  emigrants  departing  on  for- 
eign veaaels  for  tbe  United  States,  $5,147;  <3) 
for  certifying  extra  copies  or  quadruplicate  In- 
voices, about  $2,000;  (8)  for  certifying  fovoioes 
for  goods  in  transit  through  the  United  Slates 
to  otber  countries,  $5,806;  (4)  for  notarial  and 
clerical  work.  $644.01;  (6)  for  services  to  for- 
«ign-bullt  veasela  carrying  tbe  American  flag, 
$KI4;  tod  (6)  for  certifying  Invoices  for  goom 
exported  to  the  United  Statei,  wliidi  were  on 


the  free  list,  and  for  which  no  invoice  was  re- 
quired by  law  as  a  condition  of  eotrr,  about 
$15,000. 

The  petition  alleged  that  those  feea  were  paid 
voluntarily  to  the  claimant  by  persona  at  whoae 
request  tbe  services  were  performed,  and  were 
tunied  by  him  Into  the  treasury  because  be  did 
not  wish  to  involve  himself  m  a  controversy 
with  the  Department  as  long  as  be  held  a  sub- 
ordinate pontion  in  it,  and  becann  he  was 
compelled  to  obey  its  orders  or  be  dismissed 
from  office  and  subjected  to  the  Imputation  of 
appropriating  money  which  did  not  belong  to 
him;  and  that  he  credited  the  feea  to  the  treas-  [S76J 
ury,  relying  on  the  good  faith  of  the  govern- 
ment to  restore  to  him  whatever  belonged  to 
him  on  the  final  BettletDent  of  bis  accouata. 

The  Court  of  Claims  ftrand  the  facta  aa  fol- 
lows: 

"  1.  Tbe  claimant  was  consul  of  the  United 
States  at  Hong  Kong  from  February,  1879,  un- 
til July,  1685.  and  remained  at  his  post  until 
the  latter  date,  when  he  returned  to  theUnited 
States. 

"2.  During  his  term  be  turned  into  the 
treasury  the  sum  of  $5,147  on  account  of  feea 
collected  for  examioing  Chinese  emigrants  go- 
ing to  tbe  United  States  on  foreign  vessels;  of 
Ibis  sum  $3,928.50  wore  collected  prior  to  Sep- 
tember 1,  1881,  and  $1,233.50  were  collected 
between  September  1  and  December  81, 1881. 
Bald  fees  were  volontarily  paid  by  the  masten 
and  charterers  of  said  vessels  at  wboae  solici- 
tation the  service  was  rendered,  and  were  col- 
lected in  good  faith  by  the  consul. 

"  8.  Soon  after  assuming  charge  of  the  cou- 
sulate,  to  wit,  February  21  and  Kfarch  19, 1879, 
claimant  informed  tbe  Department  of  State 
that,  since  tbe  enactment  of  the  Law  of  Febru- 
ary 19, 1863,  prohibiting  tbe  coolie  trade  in 
which  American  vessels  nad  been  engaged.  It 
bad  been  the  practice  at  Hong  Kongto  procure 
for  American  and  foreign-  vessels  carrying 
Chinese  passengers  to  the  United  States  a  con- 
sular certificate  of  the  fact  that  they  were  free 
and  voluntary  emigrants.  Tbe  claimant  ad- 
dressed said  communicatlona  to  the  State  De- 
partment to  establish  that  tbe  fees  belonged  to 
him,  but  paid  Into  tbe  treasurv,  before  receiving 
areply,  thesiim  of  $781.75.  In  reply  to  a  claim 
that  he,  the  consul,  was  entitled  to  such  fees, 
the  Secretary  of  State  replied,  in  substance, 
that  the  fee  u  an  official  fee,  and  must  be  ac- 
counted for  to  the  treasury. 

"  4.  He  gave  written  advice  to  the  agent  of 
the  O.  &  O.  8.  8.  Co.,  at  Hong  Kong,  to  send 
stcnmsbips  which  were  under  the  English  flag 
without  a  consular  certificate  for  the  Chinese 
emigrants,  as  no  law  required  it,  and  tbe  agent 
declined  to  do  so.  A  copy  of  his  letter  to  the 
said  agent  was  forwarded  to  tbe  State  Depart- 
ment. It  does  not  appear  that  the  Department 
replied  to  his  oommunication  accompanying 
said  letter. 

"6.  The  Bothwell  Castle,  an  English  steam-  1>7BJ 
ship,  sailed  from  Hong  Kong  about  January 
6,  1882,  carrying  Chinese  emigrants  without 
the  usual  consnlu  certificate  of  examination, 
bat  with  a  letter  from  tbe  United  States  consul 
addressed  to  the  collector  dt  San  Francisco,  ex* 
plaining  wby  the  master  did  not  have  it  Said 
vessel  entered  the  Pott  of  San  I^andaco  with- 
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ont  troutle  aboat  Februaiy  1.  1883;  all  other 
foreign  TOBeb  After  that  time  ceased  to  procure 
the  aid  coDsalar  certificate.  A  copy  of  said 
letter  to  the  collector  at  San  Francisco  waa 
forwarded  to  the  State  Department;  but  claim- 
ant did  Dot  receive  a  reply.  All  emlgratioo 
fees  collected  up  to  December  81,  lU8i.  were 
tamed  into  the  treasunr. 

"0.  The  sum  of  $688.!S  was  collected  la 
JanuBry,  18^,  for  examinalioD  of  Chinese 
on  foreign  vessels,  which  was  first  credited  and 
^en  charged  bad£  to  the  treasury;  and  a  let- 
ter was  written  by  the  claimant  to  (be  first 
comptroller  explamlos  that  item  in  his  ac- 
counts.  The  comptroDer  allowed  the  item  as 
a  proper  charge. 

"7.  The  charterers  of  foreign  vessels  who 
bad  paid  these  fees  to  the  consul  afterwards 
ap;)lied  to  the  treasury  to  have  them  refunded, 
which  was  refused  by  the  comptroller  on  the 
ground  'that  the  collectioD  of  said  fees  was 
proper  and  they  should  not  be  refunded,' 

"  8.  The  cisjmant,  after  bis  removal  from 
office,  claimed  the  emigration  fees  from  for- 
eign vessels.  His  claim  was  also  disallowed. 
The  fees  collected  subsequently  to  January  8, 
1882,  were  refunded  by  the  consul  to  the  parties 
who  paid  them.  The  consul  was  not  charged 
with  the  fees  so  rcfunded.or  those  he  might  have 
collected  if  be  bad  not  declined  to  continue  the 
prociic  of  examining  Chinese  emlgianls  on  for- 
eign vessels.  The  claimant  refused  to  collect 
fees  after  receivioefrom  the  State  Department 
notice  that  auch  lees  must  thereafter  be  ac- 
counted for  as  official  fees.  Said  notice,  In  the 
form  of  a  letter  from  the  Department,  was 
dated  on  said  date,  and  reached  claimant  in 
due  course  of  mail. 

"  9.  The  claimant  paid  Into  the  treasury  the 
sum  of  $5,805  on  account  of  fees  received  by 
[S7T]  him  for  certificates  of  shipment  of  merchan- 
dise in  transit  through  the  United  States  to 
Other  countries. 

"10.  The  claimant  paid  into  the  treasury  the 
mm  of  $1,592  for  certifying  aOn  copies  or 
quadruplicate  invoices  of  goods  shipped  to  the 
United  States.  The  said  sum  wns  collected  by 
claimant  before  the  1st  day  of  Sopt<L>mber,  1881. 

"11.  He  credited  and  paid  t.>  the  treasury 
$684  on  account  of  fees  coUectei!  iur  shipping 
and  discharging  seamen  on  fori  ii^n-built  ves- 
aela  sailing  on  the  Cbioa  coast  under  the  United 
States  flag.  He  credited  and  paid  Into  the 
treasury  $3,095  on  accomat  Of  Invoices  certi- 
fied by  him  for  free  goods  Imported  Into  the 
United  States. 

"12.  The  claimant  credited  and  paid  into 
the  treasury  fees  aggregating  $044.01,accruiog 
M  follows: 

40)  Beoordfoff  fawtmrnentiat  TStlous  times 
between  February  i,  UTS,  and  De- 

i^emt«r  81, 1880  7.   t»« 

<b)  Csttle-dlBMse  oerttfloatea  oolleoted  in 
■mall  Items  from  time  to  time,  be- 
tween FebruaiTi,  Un),and  Septem- 
ber 30, 1880   IK  00 

M  Interest  on  deposlta  at  the  bank  (DubUo 
moneys  deposited  tictwoen  VsMuary 
4,  im,  and  June  80, 1682)   101  n 

fC  Aoknowledromits  and  autlMntloatlona 
of  Instruments  ooUected  from  time  to 
Ume  in  small  quantltlea,  between  Fob- 
ninnr  i,  1870.  and  December  81,  187S, 
eertffymg  oflldal  obaraoter  and  signa* 
ture  of  notary  publlo   4B  00 

M  Oertlflcatn  of  ■hlpmeots.  «r  extra  lo- 

Ut  V,  & 


volOGS,  ooUected  during  the  Decemtxsr 

quarter,  1881.  tUO  each   29S00 

(ft  Five  per  oent  oommlselon  on  tbe  estate 

0tAl£9eBvans,Hay,1881    8  31 

SOU  01 

"18.  The  payment  by  the  fdaimani  ai  these 
several  sums  of  money  into  the  treasury  was 
for  the  purpose  of  avoiding  a  controversy  witli 
the  Deinrtment.  Soon  after  tbe  claimant  was 
removed  from  office,  and  before  a  final  settle- 
ment of  his  accounts,  he  made  a  demand  that 
all  fees  now  claimed  be  credited  to  him. 

"14.  At  tbe  request  of  claimant's  counsel, 
the  following  facts  are  also  found :  Said  claim- 
ant wrote  to  the  State  Department,  March  10, 
187S,  as  stated  in  findings,  in  which  communi- 
cation be  informed  said  Department  that  it  had 
been  tbe  habit  of  his  predecessors  to  retain  said  [278] 
fees  as  unofficial,  and  asked  to  be  instructed 
whether  be,  the  claimant,  was  not  entilled  to 
same.  The  said  Department  replied  aa  follows : 
'It  is  now  deemed  to  be  tbe  more  advisable 
course  to  prescribe  the  fee  as  an  official  one  to 
be  accounted  for  to  the  treasury.'  In  instruc- 
tions to  said  claimant,  dated  August  26,  1879, 
the  said  Department  Instructed  claimant  that 
the  fees  for  acts  which  the  consul  is  empowered 
but  not  required  law  to  perform,  and  which 
relate  only  to  private  transactions,  are  uooffi- 
daL" 

As  conclusions  of  law,  tbe  court  held  that  tbe 
claimant  was  entitled  to  recover,  for  Item  (1)  In 
tbe  petition,  $5,147;  for  Item  (3),  $5.80S;  for 
items  b,  d  and  /in  finding  12,  being  part  of 
item  (4),  $308.21;  for  item  (5),  $584;  and,  as  a 
part  of  item  (6),  $2,095.  It  rejected  the  claim 
of  $1,592  for  certifying  extra  copies  or  quad- 
ruplicate invoices  of  gmxls  shippe<l  to  tbe  tjait- 
ed  States,  being  the  amount  proved  and  found 
as  to  item  (2);  and  also  items  a.  e  and  ; ,  in  find- 
ing 12,  amounting  to  $485.80,  being  a  part  of 
the  $644.01  in  item  (4).  A  judgment  was  ren- 
dered for  tbe  claimant  for  $18,839.21,  from 
which  both  parties  appealed.  The  opinion  of 
tbe  Court  of  Claims,  disposing  of  the  various 
matters  involved,  is  reported  in  24  Ct.  C).  1. 

It  is  provided  as  follows  by  section  1745  of 
tbe  Revised  Statutes.  "The  President  is  au- 
thorized to  prescribe,  from  time  to  time,  the 
rates  or  tariffs  of  fees  to  be  charged  for  official 
services,  and  to  designate  what  shall  be  regard- 
ed aa  official  services,  buides  such  as  are  ex< 
pressly  declared  by  law,  in  the  business  of  tbe 
several  legations,  consulates  and  commercial 
agencies,  and  to  adapt  the  name,  by  such  dif- 
ferences aa  may  be  necessary  or  proper,  to  each 
legation,  consulate  or  commercial  agency;  and 
it  shall  be  the  duty  of  all  officers  and  persons 
connected  with  such  legationa,  consulates  or 
commercial  agencies  to  collect  for  such  official 
services  such  and  only  such  fees  as  may  be  pre 
scribed  for  tbelr  respective  legations,  consulates 
and  commercial  agendea,  and  such  rates  or 
tariffs  shall  be  reported  annually  to  Congress." 

Tlds  section  concerns  itself  wholly  wiu  "offi- 
cial services."  The  tariffs  of  fees  to  Iw  pre- 
scribed 1  y  the  President  from  time  to  time  are  [879] 
those  to  be  cbsived  for  "offlcisl  services."  Hie 
President  Is  to  dealgoate  what  are  to  be  regard- 
ed as  "offldal  services,"  in  addition  to  sudi  ss 
an  expressly  declared  by  law.  Tike  inblbitloD 
oa  consular  officers,  ai  to  theoollecUoaof  fees, 
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iswly  iniDit  tbe  collecilon,  for  "such  official 
urvtcei.  of  other  fees  than  the  prescribed  fees. 
It  is  not  claimed  by  the  Unitea  States  in  this 
case  that  the  fees  sued  for  by  the  claimant  fall 
withiQ  tbe  class  meotioDed  la  sectloo  1749,-  of 
"such  as  are  expressly  declared  by  law."  Tbe 
question  for  determination  is,  whether  tbe  fees 
collected  by  the  claimant,  and  paid  into  tbe 
treasury,  were  fees  for  official  swlces,  within 
tbe  resulations  prescribed  by  the  President  un- 
der sectiOD  1746. 

Tbe  claimant  acted  with  propriety,  and  with 
a  high  sense  of  honor,  in  paying  the  fees  lato 
the  treasury,  tu  order  to  avoid  a  controversy 
with  tbe  Department;  and  he  asserted  his  right 
to  have  tbe  fees  refunded  to  him  by  making  a 
demand  that  tbey  should  be  credited  to  him  in 
bis  accounts,  before  such  accounts  were  finally 
settled.  He  did  not  concede  the  rlgb:  of  tbe 
governmeot  to  retain  tbe  fees,  and  bis  action 
was  equivalent  to  a  formal  protest  made  at  tbe 
time  of  paying  them  over.  Asissaid  byJvdoe 
Weldon,  speaking  for  tbe  Court  of  Claims  in 
Its  opinion:  "Public  officers  (upon  the  ques- 
tion of  their  compeDsatlon  and  the  pa3rment  of 
money  Into  tbe  treasury)  are  not  bound,  in 
order  to  save  tbeir  rights,  to  place  themselves 
in  antagonism  to  tbe  accounting  officers  of  tbe 
Department,  suffer  themselves  to  be  sued,  and 
incur  tbe  odium,  for  tbe  time,  of  being  in  de- 
fault; but  have  tbe  right  to  pay  into  the  treas- 
ury the  disputed  moneys,  and  then  seek  the 
courts  to  adjust  and  determine  tbeir  claims 
against  tbeir  superior  and  sovereign."  Nothing 
done  in  the  present  case  can  amount  to  an  es- 
toppel against  the  claimant. 

Fart  of  tbe  fees  in  question  accrued  while  the 
Consular  Regulations  of  1874  were  In  force,  and 
part  under  those  of  1881.  These  Regulations 
must  be  considered  in  regard  to  each  specific 
item. 

1.  As  to  item  (1),  $5,147,  the  facts  relating  to 
that  item  are  in  findings  3  to  8,  both  inclusive. 
IS801  '^^^  Consular  Regulations  of  1874  were  pre- 
scribed  the  President  on  September  1, 1674. 
and  those  of  1881  on  Hay  1, 1881. 

Paragraph  821  of  the  Regulations  of  1874  la 
as  follows: 

"821.  All  acts  are  to  be  regarded  as 'official 
services' when  tbe  consul  is  required  to  use  bis 
seal  and  title  officially,  or  either  of  tbem;  and 
the  fees  reoeiTed  therefor  are  to  be  accounted 
fbr  to  the  Treasury  of  tbe  United  States." 

It  is  to  be  (Swerved  that  this  paragraph  uses 
the  word  "required,"  and  does  not  say  that  all 
acts  are  to  be  regarded  as  official  services  when 
the  consul  uses  his  seal  and  title  officially,  or 
either  of  them. 

Paragraph  883  of  those  Regulations  contains 
a  tariff  of  fees  for  107  different  services;  but 
none  of  them  specifies  the  fee  for  an  examina- 
tion of  Chinese  emigrants  going  to  tbe  United 
States  on  foreini  vessels. 

Paragrspb  489  of  the  Rc^alations  of  1881 
reads  ss  follows: 

"489.  All  acts  or  services  for  which  a  fee  is 
prescribed  in  the  tariff  of  fees  are  to  be  re- 
nrded  as  official  services,  and  the  fees  received 
therefor  are  to  be  reported  and  accounted  for 
to  the  treasurr  of  toe  United  States,  except 
when  otherwue  expressly  stated  therein." 

I^uagrapb  406  in  those  Regulations  says: 
"The  fouowlng  is  tbe  revised  tariff  of  official 
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fees,  prescribed  by  order  of  tbe  President,  and 
tobeobservedbf allconsulsrofflcers."  Among 
106  items  oontiuned  in  that  tariff,  item  85  pre- 
scribes a  fee  of  aScenta  for  a  certificate  "to  tbe 
examination  required  by  section  3163  of  the 
Revised  Statutes,  for  each  emigrant  (Art. 
ZXI.)"  Section  3163  of  the  Revised  Statutes, 
In  connectloD  with  section  31S6,  provides  for  a 
certiflcale  to  be  signed  by  tiie  consul  of  tbe 
United  States  residing  at  tbe  pori  from  which 
any  vessel  registered,  enrolled  or  licensed  ia 
tbe  United  States  may  take  her  departure  car- 
rying a  subject  of  China,  Japali  or  any  other 
Oriental  country,  known  as  a  coolie,  containing 
bis  name,  and  setting  forth  the  fact  of  his 
voluntary  emigration  from  such  port,  such  cer- 
tificate to  be  given  to  themaster  of  tbe  vessel, 
and  not  to  be  ^ven  until  the  consul  is  first  per- 
sonally satisfied  by  evidence  of  tbe  truth  of 
the  facta  therein  contained.  These  provisions 
do  not  refer  to  foreign  vessels.  Article  XXI.  [Ml) 
of  tbe  Regulations  of  1881,  referred  to  in  item 
85  of  paragrspb  496,  embraces  7  pHragraphs, 
sndisheaded:  "Duties  as  to  American  Vessels 
Entnccd  in  tbe  Transportation  of  Chinese  and 
other  Emigrants;"  and  tbe  article  expressly 
states  that  tbe  duties  of  tbe  consul  under  ii  ap- 
ply to  vessels  of  the  Uniled  Slates.  Article 
X  vIII.  of  the  Regulations  of  1 874  is  to  tbe  same 
purport  as  Article  XXI.  of  the  Regulations  of 
1881. 

Neither  in  the  Regulations  of  1874  nor  Id 
those  of  1881  is  there  any  desigoation,  as  an 
official  service,  of  the  examioatioo  of  the  sut>- 
Jecta  of  China,  Japan  or  any  other  Oriental 
country,  known  as  coolies,  carried  as  passengers 
on  board  of  any  vessel  other  than  avessel  regis- 
tered, enrolled  or  licensed  in  the  United  States. 
Therefore  the  consul,  fn  examining  Chinese 
emigrants  going  to  the  United  States  on  foreign 
vessels,  did  not  perform  a  service  re(}uired  by 
law  or  by  the  Regulations,  or  any  service  speci- 
fied in  any  tariff  of  fees,  orany  official  service. 
The  fees  received  for  such  service,  being  paid 
voluntarily  to  the  consul  by  tlie  person  to 
whom  It  was  rendered,  became  the  private 
property  of  the  consul  and  not  the  monev  of 
the  Unlied  States.  This  view  is  not  varied  by 
the  fact  that  tbe  person  employed  tbe  consul 
to  render  the  service  because  be  was  consul,  or 
by  the  fact  that  the  consul  attached  bis  aesi  as 
evidence  of  bis  officii  character;  liecause  h» 
was  not  required  by  any  law  or  regulation  la 
use  either  bis  seal  or  bis  title  of  office  officially, 
nor  was  anv  fee  pmcsibed  for  tbe  nrvice  la 
any  tariff  of  fees. 

The  practice  of  consuls  to  do  acta  which  are 
not  official  is  recognized  in  several  places  in  the 
Consular  Regulations  of  1874,  as  In  paragraphs 
396  and  297,  where  it  is  stated  that  consuls  are 
at  liberty  to  examine  titles  for  their  country- 
men at  borne,  "or  to  do  other  services  for  them 
in  aforeign  land."  "for  a  private  compensation, 
if  it  does  not  interfere  with  the  performance  of 
their  official  duties;"  In  paragraph  808,  tbe  per- 
formiag  of  notarial  acts;  in  psrturrapb  809,  the 
taking  tbe  acknowledgment  of  deeos,  and  tbe 
taking  of  depositiocs  and  affldavita  under  tht 
laws  of  the  States  and  Territories  of  the  Union, 
for  use  u  evidence  in  such  States  and  Terri- 
tories, respectively;  in  psragraph  810,  tbe  ex-  [MS] 
ecuUon  of  a  oommlasion  for  taking  testimony 
under  the  auttioilty  of  a  stale  w  tarritoriu 
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tribunal,  nbitb  function  pom^ph  811  states 
"i^  regarded  us  outside  of  the  refrular  dultes 
and  rc-pousibility  of  a  consular  ollicer."  and  In 
regai'd  to  wliicb  paragrapb  812  states  as  follows: 
"It  is  to  be  nndrntood  that  In  such  cases  tbe 
consular  officer  does  not  act  In  bis  quality  of 
an  n^cnt  of  tbe  federal  government,  but  simply 
as  a  ~citizeo  of  tbe  United  States  vhoee  local 
position  and  clmracter  rendered  him  available 
to  bis  fellow-citizens  for  sucb  services  asmigbt 
have  been  rendered  by  a  private  individual. 
He  should  make  himself  as  useful  ns  be  can  to 
his  fellow  citizens,  without  giving  offense  to  the 
goverumeGt  which  gives  bim  bis  exequatur. 
But  it  must  be  understood  in  all  such  chscb 
that  he  acts  as  a  piivate  citizen,  and  that  the 
government  cannot  in  any  way  be  made  re- 
spousible  for  bis  acts." 

Like  provisions  are  found  in  paragraphs  471 
to  477  of  the  Consular  Regulations  of  1881 ;  and 
parii^nipli  47H  of  tbe  latter  says:  "The  com- 
pensation or  fee  of  a  consular  officer  for  per- 
forming a  notarial  service,  executing  a  judicial 
commission,  or  letters  rogatory,  or  tbe  un- 
officfal  services  referred  to  in  paragraphs  471, 
472  and  475,  is  not  an  official  but  a  persooal 
fee,  for  which  be  is  not  responsible  to  the  gov- 
ernment  as  for  ofHcial  fees,  unless  the  service, 
or  a  part  of  it.  Is  one  for  which  a  fee  is  pre- 
scribed in  the  tariff  of  fees.  Id  that  case  be 
must  iiccuuDt  to  tbe  government  for  the  fee 
prescrilwd  in  the  tariff." 

Seciioii  1724  of  tbe  Revised  Statutes  makes  a 
coasul  liable  for  the  omission  to  collect  any 
fees  "wbicb  he  is  entitled  to  charge  for  any 
official  service. "  By  section  17S6  it  is  made 
the  duty  of  a  consular  officer  to  "give  receipts 
for  all  fees  collected  for  his  official  services:" 
by 'section  1727,  to  keep  a  fee-book  for  tbe 
registry  of  "all  fees  so  received  by  him;"  and 
by  section  1724,  to  render  with  bis  account  of 
fees  received  a  full  transcript  of  Fuch  register, 
and  make  oath  that  It  contains  "a  full  and  ac- 
cunitc  statement  of  all  fees  received  by  bim,  or 
for  his  use,  for  his  official  services  as  such  con- 
sular officer,  during  the  period  for  which  It 
rsftai     P"'"PO'^  to  be  rendered." 

ji  quite  clear,  therefore,  that  tbe  Statutes 
and  Regulations  make  a  distinction  between 
official  and  unofficial  services  rendered  by  a 
consul. 

The  allowance  to  the  claimant  of  the  item  of 
$5,147  was  therefore  proper. 

2.  The  next  item,  but  which  was  disallowed, 
is  Jl,592,  for  certifying  extra  copies  of  quad- 
ruplicate invoices  of  goods  shipped  to  the 
United  Stotes,  and  which  sum  wascolldcled  by 
the  claimant  before  I  he  1st  of  September,  1881, 
and  is  covered  by  finding  10.  It  is  stated  In  the 
opinion  of  the  Court  of  Claims  that  all  sucb 
fees  paid  after  the  Regulations  of  19B1  took 
effect  have  been  refunded,  and  are  not  now  In 
controversy. 

Sections  2858  and  2855  of  tbe  Revised  Stat- 
utes, as  they  stood  prior  to  the  1st  of  July, 
18><0.  when  tbe  Act  of  June  10, 1880,  chap. 
190  (21  Stat.  173),  took  effect,  provided  as  fol- 
lows: 

"Sec.  2858.  All  Invoices  of  merchandise  Im- 
ported from  any  foreign  country  shall  be  made 
in  triplicate,  and  sigoed  by  tbe  person  owning 
or  shipping  such  merchandise,  if  the  same  has 
actually  been  purchased,  or  by  Uie  manufac- . 
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turer  or  owner  thereof,  if  the  same  has  been 
procured  otherwise  than  by  purchase,  or  by  the 
duly  authorized  agent  of  inch  purchasa,  man* 
ufacturer  or  owner." 

"Sec  2bSS.  The  person  n  producing  sodi 
Invoice  shall  at  the  same  time  declare  to  auch 
consul,  vice-consul  or  commercial  agent  the 
port  Id  the  United  States  at  which  It  ialntended 
to  make  entry  of  merchandise;  whereupon  the 
consul,  vice-consul  or  commercial  agent  shall 
indorse  upon  each  of  the  triplicates  a  certificate, 
under  his  hand  and  official  seal,  stating  that  the 
invoice  has  been  produced  to  him,  with  the 
date  of  such  production,  and  tbe  name  of  tbe 
person  by  whom  tbe  same  was  produced,  and 
the  port  in  tbe  United  States  at  which  It  shall 
be  the  declared  intention  to  make  entry  of  the 
merchandise  therein  mentioned.  The  consul, 
vice-consul  or  commercial  agent  shall  then  de- 
liver to  tbe  person  producing  the  same  one  of 
the  triplicates,  to  be  v^gA  In  making  entry  of 
tbe  merchanjise:  shall  file  another  io  uis  office, 
to  be  there  carefully  preserved;  and  shall,  as 
soon  as  practicable,  transmit  tbe  remaining  one 
tothe  collector  of  the  port  of  tbe  United  SUtea  L284J 
at  which  it  shall  be  declared  to  be  the  Intention 
to  make  entry  of  the  merchandise." 

Paragraph  4B1  of  the  Ccmanlar  Begnlatlons 
of  1874  reads  as  follows: 

"491.  Consular  officers  will,  on  request  of  the 
proper  collectors,  supply  them,  free  of  charge, 
with  copies  of  any  sucb  documents  on  file  in 
their  offices  as  tbev  may  need  in  tbe  discbarge 
of  their  official  dutie*.  Copies  prepared  by 
other  persons  for  their  own  use  will,  on  request, 
he  certified  on  paymentof  twodollars.  When, 
however,  duphcates  of  originals  are  required, 
or  the  copy  is  prepared  by  the  consul,  the 
schedule  fee  will  be  exacted  as  for  original 
service." 

A  like  provision  Is  found  in  paragraph  668  of 
the  Regulations  of  1881. 

By  section  4  of  the  Act  of  June  10,  1880,  be- 
fore referred  to,  it  was  provided  that  sections 
2858  and  2855  of  the  Revised  Statutes  should 
be  so  amended  as  to  require  that  all  invoices  of 
merchandise  imported  from  any  foreign  country 
and  intended  to  be  transported  without  ap- 
praisement to  any  of  the  ports  mentioned  in 
section  7  of  that  Act.  should  be  made  is  quad- 
ruplicate, and  that  the  consul,  vice-consul  or 
commercial  agent,  to  whom  the  same  should  be 
produced,  should  certify  each  of  said  quadrupli- 
cates under  his  band  and  official  seal  io  the  man- 
ner required  by  section  2855,  and  should  "then 
deliver  to  the  person  producing  tbe  same  two  of 
tbe  quadruplicates,  one  to  be  used  in  making  en- 
jtry  at  the  port  of  first  arrival  of  tbe  merchandise 
In  tbe  United  States,  and  one  to  he  used  In 
making  entry  at  the  port  of  destination,  file  an- 
other m  his  office,  there  to  be  carefully  pre- 
served, and  as  soon  as  practicable  transmit  tbe 
remaining  one  to  tbe  collector  or  siirveyor  of 
the  port  of  final  destination  of  tbe  merchandise: 
Provided,  homtver.  That  no  additional  fee  shall 
be  collected  on  account  of  any  service  per- 
formed under  the  requirements  of  this  section." 

By  item  86  of  the  tariff  of  fees  in  paragrapb 
S83  of  the  Regulations  of  1874,  a  fee  of  $3. 50  Is 
prescribed  for  a  certificate  "to  invoice,  includ- 
mg  declaration,  in  triplicate."  Nothing  Is  there 
said  OS  to  a  fee  for  a  copy  of  an  Invoice,  but  lo 
paragraph  491,  before  tjuoted,  a  fee  of  $2  ia 
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prescribed  for  a  certificate  to  a  copy  of  a  docu- 
ment  on  file  in  the  office  of  a  coosuJar  officer, 
which  would  include  an  invoice.  In  the  tariff 
1 285 1  of  fees  in  pamfrrupli  496  of  tlie  Reaulatiuns  of 
1881,  in  item  a  like  fee  of  $2.50  is  pre- 
scribed for  certiticiitc  "to  invoice,  includiog 
declaralion,  in  triplicate,"  and  a  like  fee  of  93 
under  paragraph  668  of  the  RegulatioDS  of 
1881. 

The  charges  which  make  up  the  $1,592  are 
iranifeslly  for  official  services,  wliich  can  be 
performed  only  under  the  band  of  the  consul 
and  his  seal  of  office  to  the  certificate.  As  is 
said  by  the  Court  of  Claims:  "The  act  per- 
tains to  a  duty  specifically  prescribed  by  the 
luiiVK  nf  the  United  States,  and,  upon  a  tender 
of  the  fee,  the  party  making  applicntioo  is  en- 
titled tn  have  a  certificate  altuclicd  to  the  in- 
strument, if  it  is  a  copy  of  the  document  exe- 
cuted in  triplicate.  The  party  beiog  entitled 
to  the  certificate,  it  is  the  duty  of  the  officer  to 
attach  his  official  seal  upon  payment  of  the 
fees.  This  is  an  ofHciul  duty,  and  the  emolu- 
ment becomes  an  official  fee."  The  item  of 
$1,592  was  thfrefoie  properly  disallowed. 

3.  The  item  of  $.j,805,  which  was  allowed, 
is  covered  by  linding  9,  and  is  for  fees  received 
for  cerlifK-aics  of  shipment  of  merchandise  in 
trmit-it  ihrouph  the  United  States  to  other 
countries.  These  were  not  the  invoices  re- 
ferrc'l  to  in  sections  2853  and  28''i5  of  the  Re- 
visLd  Statutes,  either  as  they  originally  stood 
or  as  tbey  were  amended  by  the  Act  of  June 
10,  1880.  The  law  did  not  require  the  consul 
to  is.sue  those  certificates;  no  provision  was 
made  for  a  fee  for  them  in  the  Regulations  of 
1874  or  in  those  of  1881;  and  it  does  not  ap- 
pear that  the  regulations  of  the  Treasury  De- 
partment re(|uircd  a  consul  to  perform  any 
duly  in  Rlntion  to  su(rh  goods.  Tnis  item  was 
therefore  properly  allowed, 

4.  The  next  item,  |:644.01,  relates  to  fees 
"for  notarial  and  clerical  work,"  being  six 
items  covered  by  finding  13.  Of  these,  item 
a,  Itcing  fees  collected  for  "recording  instru- 
ments at  various  times,  between  February  4, 
J879.  and  December  31, 18H0,  $39.29,"  was  dis- 
allowed. This  Item  was  rejected  by  the  Court 
of  Claims  because  it  did  not  appear,  from  the 
specitication  or  proof,  what  was  the  character 
of  the  instrumeots  recorded,  aud  because  it 
was  therefore  aaid  to  be  impossible  to  deter* 
mine  whether  the  recording  came  within  the 

12861  I^^'^ulations  of  1874  or  those  of  1881,  and  be- 
'       '  cause,  for  aught  that  appeared,  the  instrumeats 
might  have  been  those  specially  provided  for 
by  the  tnrifl  of  fees  in  the  Regulations. 

But  we  think  the  Court  of  Claims  erred  in 
rejecting  that  item.  The  fees  accrued  from 
February  4.  1879,  to  December  31,  1880,  while 
the  Regulations  nf  1874  were  in  force.  Article 
XXV.  of  those  Regulations,  headed  "Record- 
Books  and  Archives,"  in  paragraphs  398  to  414, 
requires  that  a  consul  shall  keep  various  books 
of  records.  Of  course,  the  fees  in  question 
were  not  for  keeping  such  record  books  or  for 
recording  in  theui  the  instruments  which  were 
recorded  in  them,  In-cause  such  instruments 
were  all  of  thcni  oflicial  documents,  aod  the 
fact  that  the  item  covers  fees  collected  bv  the 
consul  for  recording  insiruracnts  and  paid  into 
the  treasury  shows  tbiit  the  recording  did  not 
relate  to  official  instruments,  or  tooMciol  acts, 
«3U 


but  related  to  private  transactiODS  for  Individ* 
tiala,  not  requiriDgtbeuac of  the  consul's  title 
or  seal  of  office.  This  item  should  have  been 
allowed. 

Item  b  in  fladiug  13,  which  was  allowed,  is 
for  "cattle-disease  certificates,  collected  In 
small  items  from  time  to  time,  between  Feb- 
ruary 4, 1870,  and  September  80,  1880,  $153." 
It  was  properly  allowed,  as  there  is  nothing  in 
the  Statutes  or  in  the  Regulations  in  relation 
to  the  duties  or  powers  of  a  consul  as  to  "cat- 
tle disease"  or  certificates  respecting  the  same. 

Item  e,  in  finding  13.  is  "interest  on  deposits 
at  the  bank  (public  moneys  deposited  between 
February  4, 1879,  and  June  SO,  1883),  $104.51." 
This  was  disallowed,  and  we  think  pro|)?rly. 
The  moneys  are  stated  to  be  "public  moneys, 
in  respect  to  which  the  consul  was  a  trustee,  and 
any  interest  which  he  received  on  the  funds  be- 
longed to  the  United  States.  Be  was  not  re- 
quired to  put  the  funds  out  at  interest,  but  if 
be  did  so  the  accretion  belonged  to  the  govern- 
ment. 

Item  d  in  finding  12,  which  was  allowed,  is 
for  "acknowle<igroent8  and  authentications  of 
instruments,  collected  from  time  to  time  in 
small  quantities,  between  February  4,  1S79, 
and  December  81,  1879,  certifying  offlciid  char- 
acter and  dgnature  of  notary  public,  $48." 
These  were  not  official  senricea  required  by 
statute  Or  the  Regulations,  and  were  rendered 
to  persons  who  requested  their  performance.  [28T] 
The  allowance  of  this  item  was  proper. 

Item  e  in  finding  12,  which  was  disallowed, 
is  for  "certificates  of  shipments,  or  extra  In- 
voices, collected  duriot;  the  December  quarter, 
1881,  $3.50  each,  $392."  This  disallowance 
was  proper,  for  IbeTeasons  stated  in  regard  to 
the  item  of  $1,592. 

Item  f  in  finding  12  is  for  "five  per  cent  com- 
mission on  the  estate  of  Alice  Evans,  May, 
1881.  $8.21."  This  evidently  was  a  fee  in  the 
settlement  of  a  private  estate,  and  was  properly 
allowed. 

Thus,  of  the  $644.01  in  finding  13,  items 
a,  b,  d  and/  are  allowable,  amounting  In  all  to 
$247.60,  instead  of  $908.31  allowed  by  the 
Court  of  Claims. 

5.  The  next  item,  and  which  was  allowed, 
is  $584,  on  account  of  fees  collected  for  ship- 
ping and  discharging  seamen  on  foreign-buin 
veswis  sailing  on  the  China  coast  under  the 
United  Stales  flag,  aod  is  covered  by  finding 
11.  The  claimant  insists  that,  while  he  had 
authority  to  perform  those  services,  he  was  not 
required  to  do  so  by  any  statute  or  regulation. 

Paragraph  194  of  the  Regulations  of  1881 
says: 

"194.  In  toe  case  of  American  or  foreign- 
built  vessels  purchased  abroad  and  wholly 
owned  by  American  citizens,  it  is  known  that 
the  crews  are  usually  made  up  of  men  who  are 
not  American  citizens,  and  who  have  not  ac- 
quired the  character  of  American  seamen  un- 
der the  law  and  as  set  forth  in  paragraph  199. 
Seamen  of  this  class,  when  not  serving  under 
a  contract  made  iu  the  United  States,  are  not 
regarded  as  within  the  jurisdiction  of  a  con- 
sular officer  as  to  their  shipment  or  discharge." 

In  paragraph  181  of  the  Regulations  of  1874 
it  is  said  that  the  statutory  authority  of  a  con- 
sul to  act  in  respect  to  the  discharge  of  seamen 
from  a  vessel  of  the  United  States  clearing 
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from  a  port  of  Uie  United  States  li  limited  to: 
"  1st.  The  sale  in  a  forefea  countiy  of  a  sbip 
or  vessel  beloDring  to  a  citizeo  of  the  TJoitca 
Stales.  3d.  The  discharge,  with  hia  own  con- 
MDt.  of  a  aeamaa  or  marioer,  befog  a  citizen 
of  the  United  States.  8d.  A.  discharge  after  a 
surrey  of  the  Teasel,  and  finding  the  same  un- 
rsflfti  Maworthy." 

l*ooj  present  case,  what  the  consul  did  was 

to  ship  and  discliarge  seamen  on  foreign-built 
vessels  sailing  on  tbe  China  coast  under  the 
United  States  flag.  It  must  be  taken  that  these 
seamen  were  not  American  dtkens,  and  that 
the  vessel  did  not  clear  from  a  port  of  the 
United  States,  so  as  to  come  within  the  provis- 
ions of  paragraphs  128,  12^  ISO  and  181  of 
tbe  Regiilfatioas  of  1874.  The  item  $584 
was  therefore  properlr  allowed. 

6.  The  next  item  allowed  was  one  of  $2,095, 
for  ccrtifyiug  invoices  "  for  &ee  eoods  im- 
ported into  the  United  States,"  and  is  covered 
by  finding  11.  This  allownnce  seems  to  have 
proceeded  upon  the  view  that  the  law  did  not 
require  an  invoice  of  goods  which  were  uot 
•ubject  to  duty;  that  the  consul  had  no  official 
duty  to  perform  In  respect  to  an  Invoice  of 
such  gooaa;  that  the  service  was  performed  at 
Ibe  instance  of  the  shipper,  and  for  his  conven- 
ience; that  the  matter  was  one  purely  personal 
between  the  consul  and  tbe  party  who  paid  the 
fee  for  the  certificate;  and  that,  as  tbe  fcovern- 
ment  was  not  interested  in  the  goods,  tlie  con- 
sul was  under  no  obligation  to  acxount  to  the 
United  Slates  for  tbe  ^es. 

We  think  this  view  was  erroneous.  By  sec- 
tion 2853  of  tbe  Revised  Statutes,  "all  in- 
voices of  merchandise  imported  from  sny  for- 
eign country"  are  to  be  made  in  triplicate, 
whether  tbe  goods  have  actually  been  pur- 
chased or  have  been  procured  otherwise  than 
by  purchase.  By  section  2854,  "all  such  in- 
Toires"  are  required,  before  the  merchandise  is 
shipped,  to  be  produced  to  the  proper  consul. 
By  section  2855.  the  person  producing  "such 
invoice"  is  to  make  a  specified  declaration,  and 
the  consul  is  lo  indorse  upon  each  of  the  trip- 
licates a  specified  certificate,  and  is  to  transmit 
one  of  the  triplicates  "  to  the  collector  of  the 
port  of  the  United  States  at  which  it  shall  be 
declared  to  be  the  intention  to  make  entry  of 
the  merchandise."  By  section  2860  It  is  pro- 
vided that,  except  as  allowed  in  tbe  four  pre- 
ceding sections,  which  do  not  apply  to  the 
present  question,  "  do  merchandise  imported 
from  any  foreign  place  or  country  shall  be 
admitted  to  an  entry  anless  the  invoice  pre- 
sented Id  all  respects  conforms  to  the  re- 
quiremems"  of  sections  2858,  2854  and  2855, 
and  has  thereon  the  certificate  of  the  consul 
specified  in  those  sections,  nor  unless  the  In- 
voice is  verified,  at  the  lime  of  making  tbe  eo- 
[289]  try,  by  a  spcdfled  oath,  nor  anless  the  tripli- 
cate transmitted  by  the  consul  to  tbe  collector 
has  been  received  by  him.  By  section  2861,  a 
consul  is  entitled  to  demand  and  receive  a  fee 
of  $2.50  for  taking  tbe  verification  of  an  in- 
voice and  making  tbe  certificate.  It  is  quite 
clear,  therefore,  that  there  can  be  no  entry 
without  a  properly  certified  Invoice. 

By  paragraph  4C2  of  tbe  Regulations  of  1874 
and  paragraph  637  of  those  of  1881,  "  all  in- 
voices of  importations  from  countries  In  which 
then  an"  consular  vfflcen,  "  must,  before  tbe 
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shipment  of  the  merchandise,  be  produced  to 
ana  authenticated  by  the  United  States  con- 
sular ofi9cer  nearest  the  place  of  shipment  for 
tiw  United  Statea." 

In  addition  to  this.  It  Is  entirely  clear  that 
the  question  of  determining  whether  goods  to 
be  shipped  will,  when  imported  into  tbe  United 
States,  be  free  from  duty,  is  a  question  which 
could  not  be  left  to  the  determination  of  a  con- 
sul. It  often  involves  intricate  poiuts  of  fact 
and  of  law,  and  must  be  as  wholly  cognizable 
by  tbe  proper  officers  and  tribunals  of  the 
United  States,  appointed  for  the  purpose,  as 
tbe  qnestion  of  the  proper  rate  of  duty,  on 
dutiable  goods. 

The  item  of  $2,095  was  therefore  improperly 
allowed. 

It  resulte,  therefore,  th^  the  items  to  be  al- 
lowed are  $5,147.  $5,805,  $247.50  and  $584, 
being  an  aggregate  of  $ll,7w.S0. 

It  is  contended  for  tbe  United  States  that 
the  claimant  has  no  right  to  appeal  in  regard 
to  tbe  items  which  he  claims  were  improperly 
disallowed,  because  they  do  not  in  the  aggre- 
gate amount  to  more  than  $3,000.  But  we  are 
of  opinion  that,  as  section  707  of  tbe  Revised 
Statutes  authorizes  an  appeal  to  this  court  on 
behalf  of  the  United  Stales,  from  all  judgmente 
of  tbe  Court  of  Claims  adverse  to  the  United 
States,  and  as  the  appeal  by  tbe  United  Stntes 
in  this  case  Is  from  the  judgment  of  $13,839.21 
in  favor  of  the  claimant,  it  is  competent  for 
the  claimant,  as  be  also  has  taken  an  appeal 
from  that  Judgment,  to  avail  himself  of  any- 
thing In  the  case  which  properly  shows  that 
tbat  judgment  was  not  for  too  large  a  sum. 

7%e  judgment  of  the  Court  of  Claimt  ia  re- 
verted, and  the  case  it  remanded  to  that  court 
with  a  direction  to  enter  a  judgment  in  fatorof 
the  tiaimantfor  til.7SS.S0. 


HARLOW  L.  STREET.  [8991 

UNITED  STATES. 

(See  8.  C  Reporter's  ed.  2M^.) 

Act  of  Jiilg  IS,  1866— power  of  Prttidtnt  to 
reduce  army  officeri—pToeeedtng$  to  muiter 
out— limit  at  to  tima— Sunday— itgitiative 
recognitien, 

1.  The  Act  of  Jul?  13,  vm  (U  Stat.  W).  was  not 
intaoded  to  have  any  effect  on  the  power  of  ■ 
subsequent  ConirreaB  to  reduce  the  armr  by  ap- 
propriate legislBtlon  in  respeot  to  eltlier  its  ott- 
oen  or  enlisted  men. 

8.  Tbe  Act  of  July  U,  1870  (18  Btat.  SU),  to  a  srant 
of  a  senenJ  power  to  tbe  President  to  reduce  the 
number  of  offloers  of  tbe  army  by  aeleoting  the 
best  and  mustering  out  the  residue. 

8.  Tbe  flovemmentoould  abandon  tbe  proceedlnsa 
Initiated  under  seotton  U  of  tbat  Act  and,  with- 
out an  adjodloatkm  of  unfitness,  proceed  to 
muster  out  the  wpeUant  under  seotiNt  18. 

i,  ThePiesMenteould  muster  out  an  ofHoer  who 


NOTB.— .As  to  «>h«n  Sunday  befflm  and  enda;  eon- 
tracts  made  an;  iviwia  inomrta  in  trmding  ww 
uwrft  done  on;  tola  en,-sse  note  to  Powhatan 
Steamboat  Co.  t.  Appomattox  R.  Oo.  Bk.  U,  p.  OBIL 

Ml 


Digitized  by  Google 


1""  Bnnuuai  Ooon  or 

was  timnaieiraJ  to  the  si*pm*aumenrr  IM  on  the 
Moond  day  of  Janitary,  18T9,  althoiwh  Congrrea 
preflcrlbod  the  thirt  j-flnt  daf  of  that  month  aa 
the  limit  of  the  time;  there  h  no  labonttoatlon 
of  tbe  power  to  the  matter  of  time. 

4.  8undarliiadtMiMm,and  a  power  that  mar  tie 
ezercind  up  to  and  inoludlog  a  given  day  of  the 
month  may  genetally,  when  that  day  happens 
to  be  Sunday,  be  exercised  on  the  suooeedlng  day. 

4>  Tbe  power  wbloh  oan  »rive  authority  to  act,  oan 
ratify  any  act  that  is  taken,  and  le^lalative  re- 
eoftnltfon  of  an  act  valldatea  the  aot,  alUioufh 
It  may  not  hare  had  full  prior  legal  authority. 
[No.  1123.} 

aubmitted  Jan  10. 1890.   Decided  FA.  3, 1890. 

APPEAL  from  a  Judgmeat  of  the  Court  of 
Claims  dismiesiD^  an  action  for  sixteen 
yean'  salary  as  first  lieutenant,  due  by  leaaon 
of  alleged  iUegaHty  in  tbe  order  discborging 
appellant  from  tbe  service.  AJ^rmed. 
The  facts  are  stated  in  tbe  opinioo. 
Opinion  below.  24  Ct.  CI.  280. 
iff.  4,  If .  Vale,  for  appellant: 
Appellant,  tbea  en  officer  Id  tbe  military 
service  of  the  United  States,  could  not  be  le- 
gally mustered  out  of  tbe  service  uoder  the 
Act  of  July  15,  1870,  without  being  allowed  a 
bearing  before  tbe  board  provided  for  in  section 
11  of  Kaid  Act. 

Congressional  Globe,  part  2,  p.  1848.  2d  aess. 
41st.  Cong.;  Congressional  Globe,  3398,  5386, 
6348,  IMOl,  5683,  2d  sess.  41st  Cong.;  U.  8.  v. 
Aiueft.  2  Storv,  880;  Mugter  out  of  Army  Offi- 
iters,  13  Opa.  Atty-Oen.  353;  Army  Offloert  Unfit 
for  Discharge  of  Duty,  Id.  412;  U.  S.  v.  Frte- 
man.  44  U.  8.  8  How.  56Wi65  (II:  724,  728). 

The  12th  section  of  tbe  Act  of  July  15, 1870. 
gave  to  tbe  President  authority  to  tninsfer  cer- 
tein  officers  from  active  dutv  to  tbe  list  of 
supernumeraries;  but  no  tranvencould  legally 
be  made  to  or  from  that  list  on  the  2d  day  of 
Janunry,  1871.  " 

Broicn  V.  Barry,  8  C.  8.  8  Dall.  365(1 :  638); 
Minor  t.  M(ehan%e^  Bank,  86  U.  8.  1  Pet.  46 
^47):  Thomley  t.  U.  S.  118  IT.  8.  810(28: 

The  acceptance  or  oon-acceptance  by  appel- 
lant of  the  discharge  and  year  a  pay,  provided 
for  officers  dlscbarged  uoder  the  Act  of  July 
irj,  1870.  with  or  without  protest,  did  not  alter 
his  legal  status,  if  noUfled  of  bis  discharge  as 
B  supemnnieniry  officer  under  tbe  erroneous 
«onslructloD  of  the  law. 

Brant  v.  Virginia  Coal  Co.  98  U.  8.  826  (23: 
927):  KettAum  v.  Duncan.  96  U.  8.  659  (24; 
868);  Morgan  t.  CMcago  d:  A,  B.  Go.  fiOV.  8. 
716  (24:  748):  Ops.  Atty-Gen.  Mairh  6.  1886; 
Genl.  Order  Navy  DepH,  Na  844,  March  10, 
1886;  Bedarate'e  and  PerkiW*  Oatea,  116  U.  & 
474,  488(29:  697,  TOO). 

Tbe  nomloation  of  Wainrlgbt  by  tbe  Presi- 
dent tiee  Weisendorf  promoted,  and  his  coo- 
flnnatioo  by  the  Senate,  did  not  operate  to 
supersede  appellant. 

Official  Army  Register,  1871;  Btake  v.  U.  8. 
108  V.  S.  227  (26:  4«^;  Army  BegnlaUons, 
1868,  par.  20.   *      ™"  ' 

Appellant's  muster  out  was  In  contraventloD 
of  tbe  clause  of  section  11  ishfbitlng  muster^ 
•'ut  of  officers  reported  without  opportunity 
tijr  -iefeose. 

U.  8.  V.  Bnmtt.  2  Story.  SRO;  U.  8.  r.  ^Vvs- 
mfn.  44  U.  8.  8  How.  SB8-M5  (11:7M,  786); 
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Cong. 

Wneo  tbe  lotentioQ  of  tbe  LeglsUture  la 
enacting  a  law  can  I>e  dlacoverea  from  the 
language  used.  It  should  prevail, 

Brown  Y.  Barry,  8  U.  8.8DaU.  8650:  688): 
Minor  v.  Mcehaniee'  Bank,  26  U.  8. 1  Pet.  4^ 
(7:  47):  nomUy  v.  U.  S.  118  U.  8.  810  (28: 
999). 

Appellant'sacceptanceof  payeanootopenta 
as  an  estoppel  concluding  him  from  questlm- 
ing  tbe  regularity  of  bis  discharge. 

Brunt  r.  Virginia  Owl  Or.  98  U.  8.  826  (28: 
987). 

Jftssri.  Johm  B.  CnttOB.  Atrittant  At^ 
Oen.,  and  F.  P.  DeWMflt  for  appellee: 

Under  tbe  opinion  and  judgment  in  Btt- 
defntm'e  Case,  18  Ct.  01.  62,  tbe  claimant  wu 
wiLboiit  standing  In  tbe  Court  of  Claims. 

Duryea  v.  U.  3.  17  Ct.  CI.  88;  lUdgrat^  v. 
U.  8.  20  Ct.  01.  226,  116  U.  8.  474  (29:  697). 

Tbe  board  of  officers  was  In  no  sense  a  court 
or  quasi  judicial  tribunal. 

8^ereburnev.  U.8.  16  Ct.  CI.  4£9:  Duryea 
V.  17.  5.  17  Ct.  CI.  84. 

There  was  no  purpose  by  the  fifth  section  of 
the  Act  of  July  18,  1866,  to  withdraw  from 
the  President  tbe  power,  with  the  advice  and 
consent  of  the  Senate,  to  supersede  an  officer 
in  the  military  or  KbtoI  service  by  tbe  appoint- 
ment of  someone  in  his  place. 

Blake  v.  U.  8.  108  U.  8.  237(26;  462);  Gra- 
tiot's Cote,  I  CL  CI.  268,  Smith  v.  TJ.  S.  2  Ct. 
CI.  206;  Winter  v.  U.  8.  3  Ct.  CI.  187;  Hey- 
noidi  V.  U.  8.  3  Ct.  CI.  198;  Barnei  v.  U.  8.  4 
Ct.  CI.  217;  Montgomery  v.  U.  8.  6  Ct.  CI.  94; 
Mimmack  v.  U.  8.  10  Ct.  CI  684,  97  U-  8.  426 
(24:  1067). 

When,  for  any  reason,  an  officer  of  tbe  army 
or  navy  loses  bis  pu&itlon,  nothing  short  of  a 
new  appointment,  confirmed  by  tbe  Senate, 
can  have  tbe  effect  of  restoring  him  to  tbe 
office. 

MimmaeJdt  Case,  12  Ops.  Atty-Gen.  658; 
2>u  Barret  Que,  4  Opa.  AtQr-Gcn.  008;  Am* 
nett't  Com,  19  Ct.  CI.  879;  MeElraOi't  Cate,  18 
Ct.  01.  201,  102  U.  8.  436  (26:  189);  Miller  v. 
V.  8.  19  Ct.  CI.  338;  Badeau't  Com,  15  Ops. 
Atty-Gen.  407;  Blaki^t  Cate.  -14  Ct.  CI.  462, 
108  U.  8.  227  (26:  462);  Monigomtmf  Case,  19 
Ct.  CL  870;  PWm's  Qu\  19  Ct.  CI.  889;  Mo- 
Bair't  Ca»e,  19  CL  a.  688;  TandenUe^e  Com, 
10  Ol  a.  480;  Gtrmm't  Coat,  17  Ct.  CI  844, 
114  U.  8.619(28:  864). 

A  new  ai^wlotment  to  tbe  place  of  an  officer 
of  tbe  army  or  oavr  supersedes  such  officer. 

Blake  V.  V.  8.  14  Ct.  01.  468,  103  U.  8  227 
(36:  462);  MeMrath  v.  (T*.  A  18  Ct.  CI.  201, 
108  U.  a  426  (86: 180). 

Mr.  Jvttiee  Brewer  delivered  the  opinion 
of  tbe  court: 

This  Is  an  appeal  from  a  judgment  of  tbe 
Court  of  Claims.  (24  Ct.Cl.!:80.)  Appellant 
brought  his  action  in  that  court  to  recover,  not 
for  services  actuslly  rendered,  but  for  sixteen 
years'  salary  as  first  lieutenant,  claiming  that 
this  was  due  by  reason  of  an  alleged  Illegality 
in  tbe  order  of  January  2, 1871,  discharging 
him  from  the  service.  That  order  Is  there- 
fore the  matter  of  inquiry. 

In  1809  and  1870  Acta  of  Congress  were  [3001 
potsed  looking  to  a  leductlon  in  the  army,  and 
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the  order  io  question  was  made  in  panmnnce 
of  the  last  of  these  Acts.  The  inttotof  Cod- 
greM  is  obrious,  and  all  proceedings  bad  to 
carry  auch  intent  Into  effect  should  be  liberally 
construed,  and  not  subjected  to  any  snch  tech- 
nical limitntions  as  will  thwart  such  obvious 
purpose.  TheActof Julyl3,1806(14Btat93), 
has  no  benring  on  the  case  at  bar,  for,  as  held 
by  Uiis  court  In  Blake  t.  U.  S.  1U8  Q.  S.  m 
[20:  462],  it  simply  placed  a  limitation  on  the 
personal  power  of  the  President,  as  com- 
mander-in-chief in  time  of  peace,  to  dismiss 
from  the  service.  It  was  not  intended  to  bavfr— 
as  it  could  not  have— any  effect  on  the  power 
of  a  subsequent  Congress  to  reduce  the  army 
by  appropriate  legislation  in  respect  to  either  Ita 
olflf»rs  or  eolis'eu  men. 

Tbe  Act  of  March  8,  1808  (10  Stat  816,  S 
-7  inclusive),  is  significant  only  as  Indicating 
tbe  intent  oi  Congress  that  the  army  should  be 
reduced,  for  tbe  method  of  reduction  there 
provided  is  simply  tbe  cessation  of  eolistmeots 
and  appointments.  Evidently  the  reduction 
by  this  method  was  not  urapid  as  was  desired, 
for  on  July  15,  1870,  an  Act  was  passed  mak- 
ing iffovisloa  for  a  direct  reduction.  (16  Stat. 
81S.)  Section  2  authorizes  and  directs  tbe 
President  to  reduce  on  or  before  the  first  day 
of  July,  1871,  the  number  of  enlisted  men  to 
thirty  thousand.  With  respect  to  the  offlcers, 
there  were  several  sections  aimed  at  reduction, 
someabolisbing  certain  ofBces,  others  providing 
that  no  appointments  to  particular  offices 
should  be  made  until  the  number  of  Incum- 
bents was  reduced  below  a  prescribed  limit. 
In  addition,  there  were  foor  provisions  having 
general  application.  Section  S  authorized 
tbe  President  to  grant  an  honorable  discharge 
to  all  offlcers  applylDg  on  or  before  the 
first  of  January,  1871 ,  and  giving  tbe  officers 
so  discharged  an  additional  year%  pay  and  aU 
lowances.  Sections  4  and  5  Increased  the  retired 
list  to  800,  and  authorized  the  President  to 
plHce  on  such  list,  on  their  own  application,  offi- 
cers with  thirty  Teats'  service.  The  other  pro- 
visiooaare  foun<Cin8cctioDsll  and  12,  which,  as 
being  the  sections  especially  bearing  on  tbe 
questions  in  this  case,  are  qaoted  as  follows: 

"Sec.  11.  Andbe it fvrtAer enacted,  Thatthe 
gcoerat  of  the  army  and  commanding  offlcers 
of  the  several  military  departments  of  the 
army  shall,  as  soon  as  practicable  after  the 
passage  of  this  Act,  forward  to  the  Secretary 
of  War  aliatof  offlcers  serving  in  their  respec- 
tive commands  deemed  by  them  tinflt  for  the 
proper  discharge  of  tbeir  duties,  from  any  cause 
except  injuries  incurred  or  disease  contracted 
in  tbe  line  of  tbeir  duty,  setting  forth  specifi- 
cally Id  each  case  the  cause  of  such  unfitness. 
The  Secretary  of  War  Is  taerehy  authonzed  and 
directed  to  constitute  a  board  to  consist  of  one 
major-seneral,  one  brigadier-general  and  tbree 
oolouels,  three  of  tbe  said  offlcers  to  be  selected 
from  among  those  appointed  to  the  regular 
army  on  account  of  aisHnguisbed  services  in 
tbe  volunteer  force  during  the  late  war;  and 
on  recommendation  of  sudi  board,  the  Pred- 
dent  shall  muster  out  of  the  service  any  of  the 
said  offlcers  so  reported,  with  one  year's  pay; 
bat  sucb  muster-out  shall  not  be  ordered  with- 
out allowing  sucb  officer  a  bearing  before  such 
board  to  show  cause  against  It. 


"Beg.  18.  And  be  it  further  enacted.  That  the 
President  is  hereby  authorized  to  trai  ifer  offi- 
cers from  the  re^ments  of  cavalry,  artillery 
and  infantry  to  the  list  of  supernumeraries, 
and  all  vacanciea  now  existing,  or  which  may 
occur  prior  to  the  first  day  of  January  next, 
in  tbe  cavalry,  artillery  or  infsntrr,  by  reason 
of  transfer,  or  from  other  causes,  snalloe  filled 
in  due  proportion  by  the  supernumerary  offi- 
cers, having  reference  to  rank,  seniority  and 
filoes8,  as  provided  in  existing  law  regulating 
promotions  in  tbe  army.  And  If  any  super- 
numera^  offlcers  shall  remain  after  tiie  first 
day  of  January  next  they  shall  be  honorably 
muHtered  nut  of  the  service  with  one  year's  pay 
and  allowances:  iVopf'(/«d,  That  vacancies  now 
existing  Id  tbe  grade  of  second  Ueuteoants,  or 
which  may  occur  prior  to  said  date,  may  be  filled 
by  tbe  assignment  of  supernumerary  first  lieu- 
tenants, orofficers  of  higher  grades,  who,  when 
so  a'-signed,  shall  rank  as  second  lieutenants, 

firovided  such  ofltcer  shall  prefer  to  be  assigned, 
Dstcad  of  bein^  mustered  out  under  the  provis- 
ions of  this  section;  and  officers  so  usigned  shall 
take  rank  from  the  date  of  tbeir  origioal  entiy 
into  the  service:  And  provided fitrOier,  That  no  f  30S J 
chaplain  be  appointed  to  posts  or  regiments an- 
til  tboae  on  waiUng  orders  are  assigned." 

It  appears  from  the  findings  that  on  October 
27,  1870,  the  claimant,  who  was  onactivc  duty 
at  Fort  Bidwell,  California,  was  reported  bv 
tbe  department  commander,  LieuteDaDt-CoI- 
onel  George  Crook,  as  unfit  for  tbe  proper  dis- 
charge of  bis  duties  from  other  causes  than 
injuries  incurred  or  disease  contracted  In  the 
line  of  his  duties.  His  name  was  submitted  to 
the  board  organized  In  pursuance  of  the  1  Itb 
section  quoted  tupra.  On  the  17th  of  Novem- 
bertbe  txiard  requested  that  he,  with  others 
named,  be  given  a  hearing,  as  required  by  that 
section.  On  November  lOth  the  adjutant-gen- 
eral informed  the  board  that  the  stations  <tf 
these  officers  were  so  remote  that  it  was  impos- 
sible for  it  to  consider  their  cases,  and  that  tbe 
Secretary  of  War  bad  directed  that  they  be 
not  ordered  to  appear.  In  compliance  with 
this  order,  on  November  23d,  the  papers  in 
these  cases  were  returned  to  the  Secretary  of 
War.  In  other  worda,  tbe  proceedings  Initi- 
ated ander  sectUm  11  were  abandoned.   No  in* 

?iuiry  was  ever  made  as  to  tbe  alleged  unfitncu 
or  the  proper  dlschar^  of  bis  duties  from 
causes  other  than  injuries  Incurred  or  disease 
contracted  in  the  line  of  duty.  It  appears, 
further,  than  on  January  2,  1671.  January  1st 
being  Sunday,  an  order  was  issued  by  tbe  Sec- 
leta^  of  War,  which,  ao  far  as  It  affects  this 
claimant,  reads  as  follows: 

"(Oeneral  Orders,  No.  1.) 
"Ww  Department,  Adjutant-Oeneral's  Offlos^ 

"Washington,  January  2,  1871. 
"By  direction  of  the  President,  the  follow- 
ing offlcers  of  the  Army  are  transferred,  aa- 
signed  or  mustered  out  of  the  service,  to  hUra 
effect  from  the  1st  instant: 
"I.— Transfers  to  the  List  of  Bopermimerariea. 
under  Bectioa  12  of  the  Act  Apworcd  July 

15.  1870. 
«        •        •        •  « 

"First  Lieutenant  Harlow  L  Street,  Flnt 

Cavalry. 
•       •       •  "     •  » 
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"IL— Transfers  and  Assignments  to  Jill  Va- 

,  cancies  to  the  Present  Date. 

l,«Uaj  »         *         »         *  • 

'Tirst  Lieutenant  Max  Weasendorfl,  unai- 
rigned.  to  the  First  Caralry,  vice  Street  traos- 

fcmd  to  the  list  of  Miperaumeraiies. 

•  •       •  • 

"III.— Unasslened  Of&cera  whose  Commissions 
have  Expired  under  Section  12  of  the  Act 
of  Congress  approved  July  IS,  1870,  and  who 

are  Honorably  jUustc-red  out  of  the  Service. 

•  •        •        •  « 

"First  Lteutenant  Harlow  L.  Street. 

•  •         •         a  • 

"By  order  of  the  Secretary  (tf  War: 

"E.  D.  Townsend, 
'  'Adjutant-General. " 

Subsequently,  on  September  18.  1871,  he 
received  the  year's  pay  provided  for  in  section 
12,  and  still  later,  on  tiie  IBth  of  February. 
1881,  he  was  paid  the  sum  of  $117.05  upon 
treasury  settlement,  on  account  (a  some  errors 
In  the  previous  payment. 

The  priocipal  contention  of  the  appellant  is 
that,  proceedings  haviog  been  commenced 
under  section  11,  they  should  have  been  carried 
to  a  close,  and  that  he  could  be  mustered  out 
ot  the  service  only  upon  an  adjudication  by 
[SOS]  fhat  board  of  unfitness.  But  tbis  view  cannot 
be  sustained.  It  arises  from  a  misconception 
of  the  scope  of  the  two  sections.  The  first 
aims  to  elimioBte  from  the  army  those  officers 
who  are  unfit  for  the  discharge  of  their  duties, 
and  whose  unfitness  springs  from  no  cause  of 
meritorious  claim  upon  tbe  consideration  of 
the  government;  whue  the  other  is  a  grant  of 
general  power  to  the  President  to  reduce  the 
number  of  officers  by  selecting  the  best  and 
mustering  out  the  residue.  It  is  comprchen- 
•ive  in  its  scope,  and  not  at  all  dependent  upon 
tbe  failure  to  accomplish  tbe  requisite  reduc- 
tion through  proceedings  under  aecilon  11.  It 
is  in  no  uunner  subordinated  to  or  dependent 
upon  that  section,  and  grants  a  power  which 
can  be  exercised  irrespective  of  all  olhCT  pro- 
ceedings. 

Tbe  appellant  bad  no  vested  right  to  an  ad. 

iudicalion  upon  the  matter  reported  against 
lim.  In  tbe  absence  of  express  limitation, 
the  government  may  always  withdraw  charges 
which  it  has  made.  There  is  nothing  in  tbe 
words  of  either  section,  nothing  in  the  scope 
and  purpose  of  their  provisions,  or  in  any 
genend  rule  of  law,  which  prevented  the 
gOTcmment  from  abandoning  the  proceedings 
initiated  under  section  11,  and  proceeding  to 
muster  out  tbe  appellant  under  teclion  18. 

Tbe  other  proposition  of  tbe  appellant  is 
that  tbe  authority  given  by  section  12  was  not 
alrictly  pursued.  While  it  is  conceded  that 
the  President  might  add  to  or  take  from  the 
list  of  supernumerary  oflicers,  it  is  urged  that 
be  could  muster  out  only  those  who  were 
supernumerary  officers  at  the  close  of  the  first 
day  oi  January.  1879,  the  laoEuage  being: 
"And  if  any  supernumerary  oflficers  sliatl  re- 
main after  the  first  day  of  January  next  they 
shall  be honnmbly  mustered  out."  etc.,  whereas, 
by  the  order  actually  made,  be  was  transferred 
to  tbe  supernumerary  list  only  on  tbe  second 
day  of  January.  Concede  the  irregularity, 
aadltisnot  such  m  vitiates  the  order.  The 


purpose  of  the  Act  is  obvious.  The  direction 
of  Congress  was  clear  and  distinct,  and  It 
would  be  strange  if  any  executive  officer  could, 
by  irregularity  in  executing  the  mandate  of 
Congress,  thwart  thispurpose.  The  matter  of 
time  was  not  vital.  The  purpose  was  reduc- 
tion and  a  reduction  to  be  accomplished  by 
selecting  the  best  and  mustering  out  the  poorer 
element;  and  while  Ccngreas  prescribed  the  [306} 
time  within  which  this  mandate  was  to  be  exe- 
cuted, there  is  neither  in  terms  nor  by  impli- 
cation any  subordination  of  the  power  to  the 
matter  of  time. 

Again,  it  must  be  noticed  that  the  first  d«y 
of  January  was  Sunday,  that  is.  a  diea  non, 
and  a  power  that  may  lie  exercised  up  to  and 
including  a  given  day  of  the  month  may  gen- 
erally, when  that  day  happens  to  be  Sunoay, 
be  exercised  oo  tbe  succeeding  day.  So  that 
it  is  a  matter  worthy  at  least  of  consideration 
whether  the  power  was  not  exercised  within 
the  very  limits  of  time  prescribed  by  tbe  Act. 

It  is  well  in  this  respect  to  compart  this  sec- 
tion  with  section  3,  Bvttaat  tbe  President  was 
autliorized  to  honorably  discharge,  with  pay 
and  allowances,  officers  who  should  apply  on 
or  before  January  1.  1871.  By  that  section 
a  reduction  through  the  voluntary  act  of  army 
officers  was  contemplated,  and  such  voluntary 
action  was  authorized  and  invited  to  be  bad  on 
tbe  first  day  of  January.  While  section  12 
was  not  dependent  upon  section  3.  yet  it  is  ob- 
vious that  action  so  voluntarily  taken  by  any 
army  officer  would  limit  the  amount  of  enforced 
reduction,  and  to  that  extent  relieve  the  I'resi. 
dent  from  embarrassment  in  the  selection  au- 
thorized by  section  12;  and  there  was  a  pro- 
priety, if  nothing  else,  in  waiting  until  tbe 
close  of  the  first  day  of  January  before  exer- 
cising tbe  power  of  selection  and  musteriug 
out. 

It  will  also  be  noticed  that  section  12  places 
no  limitation  on  the  time  within  which  the 
President  is  authorized  to  transfer  officers  to 
the  list  of  Eupemumeraries.  If  voluntary 
resignation  by  the  close  of  the  first  day  of 
January  made  sufficient  reduction,  there  would 
be  no  necessity  of  transferring  any  to  the  list 
of  supernumeraries,  and  it  was  only  tbe  super- 
numerary officers  remaining  after  the  Ist  of 
January— that  is.  the  officers  then  found  not 
to  be  needed  for  tbe  service — who  were  to  be 
rouslered  out  under  ttiat  section.  There  was 
therefore  no  requirement  that  the  President 
sliould  transfer  to  the  supernumerary  list  be- 
fore the  close  of  tbe  1st  of  January;  the  Dum- 
ber which  it  was  necessary  to  transfer  could 
not  be  absolutely  determined  untfl  the  close  of 
that  day,  and  it  was  only  those  who,  at  the 
close  of  that  day  were  not  needed  in  the  serv-  [307] 
ice,  that  the  President  could  muster  out.  All 
these  matters  justified  tbe  action  of  tbe  Presi- 
dent taken  on  tbe  2d  of  Janua^,  and  if  tbey 
do  not  establish  that  it  was  in  full  and  literal 
compliance  with  the  exact  provisions  of  sec- 
tion 12,  they  certainly  leave  so  slight  a  depart- 
ure as  Bcarcely  to  be  worthy  of  uention.  It 
is  certnioly  no  such  deviation  from  the  pre- 
scribed course  as  to  vitiate  tbe  order  and  tbui 
nullify  tbe  express  direction  of  Cooness. 

But  we  are  not  limited  to  tbis.  Full  power 
of  legislation  In  tbe  matter  of  tnciease  and 
reduction  of  the  army  is  with  Congress.  It 
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piWTilicd  Id  tlils  Act  tbe  proceedlnn  b^whlch 
uiat  reductioD  w&s  to  be  BccomfHlshed.  In 
punuance  of  that  Act  certaio  proceedings 
were  bad.  The  power  wbicli  can  direct  what 
proceedings  sball  be  had  can  approve  and  make 
Talid  any  proceedings  wbieb  ue  actually  taken, 
^e  power  vhicfa  can  give  authority  to  act 
can  ratify  any  act  that  is  taken,  and  geaer&lly 
legfsIativG  rcco^oitioD  of  an  act  or  a  corpn- 
ratiun  Talldfltes  the  act  or  the  corporation,  al- 
though neither  one  nor  the  other  may  have  had 
full  prior  legal  authority.  Coun^  <if  0»»uin- 
eA«  V.  Znoit,  isa  U.  8. 198  [88:604]. 

There  was  but  one  order  Iraued  under  section 
13  for  the  mustering-out  of  supernumerary 
officers.  In  that  order  were  many  names  be- 
sides that  of  the  appellant,  and  tbe  Act  of 
March  8,  1875  (18  Stat.  497,  g  2),  refers  to 
"any  person  who  was  mustered  out  as  a  super- 
numerary officer  of  the  army  with  one  year's 
pay  and  allowances,"  under  the  Act  of  1870, 
that  we  have  been  considering.  Further,  on 
April  6,  1878  (30  Stat.  85),  25th  of  February, 
1879  (20  Stat.  821),  March  8, 1679  (20  StaL  854), 
and  March  3, 1881  (21  Stat.  SIO),  Acts  were 
severally  passed  authorizing  tbe  restoration  to 
the  army  of  John  A.  Darling,  Michael 
O'Brien,  Philip  W.  Stanhope  and  Redmond 
TuUy,  who  had  been  mastered  out  1^  this 
order  of  January  2, 1871,  and  those  Acts  all 
assume  the  valiaity  of  that  order.  There  has 
been  thus  full  legislative  recosrnition  of  its 
validity.  It  is  too  late,  therefore,  now  to  In- 
quire as  to  whether  It  was  in  technical  compli- 
ance with  the  procedure  prescribed  by  tbe 
Act  of  1870. 

Uttmm  mron  in  the  ruling  of  the  Court 
^  Clo^ffu,  and  iUjui^merU  i»  q^rmed. 


[316]         A  ^  SMITH  BT  AL.,  Bff»-  M  Err., 

O.  T.  LYON. 

(Sea  B.  C  H«  porter's  ed.  SI&-a80J 

J^ititdietion  hy  retuon  of  dnerm  eititenthip — 
%B/ien  plaintiffa  mutt  ali  be  dtiseiu  of  J^ate 
«Aers  auit  iehrmight—eo-plaintiffii  and 

L  A  suit  br  two  partners,  where  one  of  them  la  a 
reeldeot  and  citizen  of  the  Esetero  District  of 
SliBsourl.  and  ttie  otberlsa  r«Mentand  citizen 
of  Arkansas,  and  tbe  defendut  Is  a  Mflidant  and 
ettlMnof  Texas,  cannot  be  bronffht  In  tbe  United 
States  Clroult  Court  for  tbe  Eastern  Distriot  of 
HiSBOuri. 

IL  Under  the  Act  of  Oongteas  approved  Harob  8, 
1867  (2i  Stat  Stt),  as  amended  by  the  Act  of  Aucr- 
nst  13, 1868  (S5  SUt  498),  where  two  plaintilli  are 
oftizeqs  of  different  States,  they  oannoC  both 
unite  in  one  suit  In  a  State  of  wbloh  only  one  of 
tfaem  la  a  olttsen. 

&  If  there  are  several  oo-plalnUfrs,  each  plaiotiir 
must  be  competent  to  sue.  and  If  there  are  sev- 
eral co-defendants,  each  defendant  must  be  liable 
to  b$  sued,  or  tbe  jurlsdlotlon  Cannot  be  enters 
talned. 

[No.  1164.J 
BubniUed  Jan.  6,  1890.    Decided  Feb.  S,  1S90. 

IN  ERROR  to  tbe  Circuit  Court  of  tbe  Unit- 
ed Stales  for  the  Easton  District  of  His- 
188  t.  S. 


Bonri  to  review  a  judgment  dismissing  a  suit 
for  want  of  Jurisdiction,  by  reason  of  the 
want  of  proper  residence  and  citizenship  of 
tbe  parties.  AfHrmed. 

The  facts  are  stated  in  the  opinion. 

Opinion  below.  88  Fed.  Rep.  58. 

Mr.  Jefferaon  Chandler  for  pUdntlfls  tn 
error. 

Mr.  R.  G.  Foster  for  defendant  in  error. 

Mr.  Juttiee  Miller  delivered  the  opinion  of 
the  court: 

This  ifl  a  writ  of  error  to  the  Circuit  Court 
for  Ibe  Eastern  District  of  Missouri.  It  was 
dismissed  in  that  court  for  want  of  jurisdiction, 
and  judgment  rendered  accordingly,  to  which 
this  writ  of  error  is  prosecuted, 

Tbe  facts  outof  which  the  controversy  arises 
are  found  in  tbe  first  few  lines  of  pluintills' 
petition.  In  this  they  allege  that  they  arc 
partners  doing  business  under  the  firm  name 
of  C.  H.  SuiilbA  Co.;  that  the  said  C.  H. 
Smith  is  a  resident  and  citizen  of  St.  Louis,  in 
tbe  State  of  Missouri,  and  Benjamin  Fordyce 
is  a  resident  and  citizen  of  Hot  Spring,  in  the 
State  of  Arkansas;  and  that  the  defendant,  O. 
T.  Lyon,  is  a  resident  and  citizen  of  Sberman, 
in  tbe  State  of  Texas. 

To  this  petition,  which  set  out  a  caufte  of 
action  otberwisesufllclent,  the  defendant,  Lyon, 
who  was  served  with  the  summons  in  the  East- 
em  District  of  Missouri,  filed  a  plea  to  tbe 
Jurisdiction  of  tbe  court,  appearing  by  attorney  [31®  J 
especially  for  that  purpose,  the  ground  of 
which  is  that  one  of  the  plainti&s,  Benjamin 
Fordyce,  Is  and  was  »t  the  lime  of  tbe  institu- 
tion of  this  suit  a  resident  and  citizen  of  Hot 
Springs.  1n  the  Stnte  of  Arktinsas,  and  the  de- 
fendnnt  was  a  resident  and  citizen  of  Sherman, 
in  the  State  of  Texas,  and  that  the  suit  was 
not  brought  in  the  district  of  the  residence  of 
either  the  plaintiff  Fordyce  or  of  tbe  dcfeudaut. 

The  motion  to  dismiss  for  want  of  jurisdic- 
tion was  sustained  by  the  circuit  court,  and 
the  soundness  of  thnt  decision  in  the  question 
which  we  are  called  upon  to  decide. 

The  decision  of  it  depends  upon  the  proper 
coostruclion  of  the  first  section  of  the  Act  of 
Congress  approved  March  3,  1887  (24  StAt.  .552), 
as  amended  by  the  Act  of  August  13,  1888  (25 
Stat.  43S).  That  Statute  professes  to  be  an  Act 
(o  amend  tbe  Act  of  March  3.  1875,  and  its 
object  is  "to  determine  the  jurisdiction  of  cir- 
cuit courts  of  tbe  United  Stales  and  to  re^ulnte 
the  removal  of  causes  from  stale  courts,  and 
for  other  purposes."  The  first  section  of  the 
Act  confers  upon  the  circuit  courts  of  the 
United  States  original  cognizance,  concurrent 
with  the  courts  of  the  several  Slates,  of  all 
suits  of  a  civil  nature,  at  common  law  or  in 
equity,  where  tbe  matter  in  diqmte  exceeds 
the  sum  of  $2,000,  and  arising  under  the 
Constitution  or  laws  of  the  United  States  or 
treaties  made  or  which  shall  be  made  under 
their  authority.  It  then  proceeds  to  establish 
a  juriadictioD  in  reference  to  the  parties  to  the 
suit.  These  are  f»ntroverstes  in  which  tbe 
United  States  are  plaintiffs,  or  in  which  there 
sball  be  a  controversy  between  dtizens  of  dif- 
ferent States,  witb  a  like  hmitation  upon  the 
amount  In  dispute,  and  other  controversies  be- 
tween parties  wliich  are  described  in  the  Stni  ute. 
This  first  clause  of  the  Act  describes  the  Juris- 
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diclion  common  to  all  the  circuit  courts  of  the 
United  States,  as  regards  the  subject  matter  of 
the  suit,  and  as  regards  the  character  of  the 
parties  who  by  reason  of  such  character  ma^, 
vilher  as  plaintiffs  or  defendants,  sustain  suits 
in  circuit  courts.  But  the  next  seutence  in  the 
same  Bectlon  undertakes  to  define  the  Jurisdic- 
tion of  each  one  of  the  several  circuit  courts 
of  the  United  States  with  reference  to  its  terri- 
r...^  torial  limits,  and  (his clause  declares  "that  no 
person  shall  be  arrested  io  one  district  for  trial 
in  another  in  any  civil  action  before  a  circuit 
or  dlBtrict  court;  and  no  civil  luit  shall  be 
brought  before  either  of  said  courts  against 
any  person  by  any  original  process  or  proceed- 
iag  Id  any  other  aistrict  than  that  whereof  he 
is  an  inhabitant,  but  where  the  Jurisdiction  is 
founded  only  on  iho  fact  that  the  action  is  be- 
tween citizens  of  difFerent  States,  suit  shall  tw 
brought  only  In  the  disirlct  of  the  residence  of 
either  the  pfaiDtiif  or  the  defendant." 

In  the  case  before  us,  one  of  the  plaintiffs  is 
a  citizen  of  the  State  where  the  suit  is  brought, 
namely,  the  State  of  Missouri,  and  the  defend- 
ant is  a  citizen  of  the  State  of  Texas.  But 
one  of  the  plaintiffs  is  a  citizen  of  the  State  of 
Arkansas.  The  suit,  so  far  as  be  Is  concerned, 
is  not  brought  In  the  State  of  wbtcb  be  Is  a 
citizen.  Neither  as  plnlntiff  nor  as  defendant 
is  lie  a  citizen  of  the  district  where  the  suit  is 
brought.  The  argument'  in  support  of  the 
error  assigned  is  that  it  is  sufficient  if  the  suit 
is  brought  in  a  State  where  one  of  the  defend- 
ants or  one  of  the  plainUffii  Is  a  citizen.  Tbis 
would  be  true  if  there  were  but  one  plaintiff 
or  one  defendant.  But  the  Statute  makes  no 
provision  in  terms  for  the  case  of  two  defend- 
ants or  two  plaintiffs  who  are  citizens  of  dif- 
ferent States.  In  the  present  case,  there  being 
two  plaintiffs,  citizens  of  different  States,  there 
does  not  seem  to  be  in  the  language  of  the 
Statute  any  provisiou  that  both  plaintiffs  may 
unite  in  one  suit  in  a  State  of  which  either  of 
them  is  a  citizen. 

It  may  be  conceded  that  the  question  tbui 
presentc<l,  if  merely  a  naked  one  of  construc- 
tion of  language  in  a  statute,  introduced  for 
the  first  time,  would  be  one  of  Tery  consider- 
able doubt.  But  there  are  otber  considerations 
which  must  influence  our  judgment,  and  which 
BoJve  this  doubt  In  favor  «  the  proposition 
that  sucb  a  suit  cannot  be  sustdned. 

The  orieinal  Judiciary  Act  of  1789,  which 
established  the  courts  of  the  United  States  and 
defined  their  jurisdiction,  declared  In  reference 
to  the  circuit  courts.  In  sectlim  one  of  that  Act 
(1  Stat.  78),  that  the  circuit  courts  shall  have 
original  ct^nizance,  concurrent  with  the  courts 
of  the  several  States,  of  all  suits  of  a  dvil 
raiSI  iMture,  at  common  law  or  In  equity,  where  the 
Laxoj     matter  in  dispute  exceeds,  exclusive  of  costs. 

the  sum  or  vslue  of  |500,  and  the  United  States : 
are  plaiutiffa  or  petitlooen,  or  an  alien  Is  a! 
party,  or  the  suit  between  a  citizen  of  the 
State  where  the  salt  Is  brooght  and  a  citizen 
of  another  State.  The  construction  of  this 
phrase,  "where  tbe  suit  is  between  a  citizen  of 
the  State  where  the  suit  is  brought  and  a  citi- 
zen of  another  State,"  came  before  the  supreme 
court  at  an  early  day  in  the  case  of  StrawMdM 
V.  CurtiM,  7  C.  S.  8  Cranch,  867  [2:  486],  and 
Chitf  Ju^ie$  Harsball  delivered  tlie  opinion  of 


the  court,  which  was  without  dissent,  in  tbe 
following  language: 

"Tbe  court  understanda  tiieae  expressions* 
[referring  to  the  words  "suit  between  a  citizen 
of  tbe  State  where  the  suit  is  brought  and  a 
citizen  of  another  State"]  "to  mean  that  each 
distinct  interest  should  be  represented  by  per- 
sons all  of  whom  are  entitled  to  sue  or  may  be 
sued  in  the  federal  courts.  That  is,  that  where 
the  interest  is  loiot  each  of  tho  persons  oon< 
cerned  In  that  interest  must  be  competent  to 
sue,  or  liable  to  be  sued,  in  those  courts." 

This  construction  has  been  adbwed  to  1mm 
that  day  to  this,  and  alibougb  tlie  alatutes  bave 
modified  the  jurisdiction  of  the  court  as  re- 
gards the  amount  in  controversy  and  in  many 
other  particulars,  the  language  construed  1^ 
the  court  in  StrauMdM  v.  Curtiag  has  been 
found  in  all  of  tbem.  This  Statute,  conferring 
and  defining  ^  Jurisdiction  of  drciui 
courts  of  tbe  United  States,  has  been  re-enacted 
and  recast  several  times  since  tbe  original  de- 
cision of  &rawbridge  v.  Gurtin.  Tbe  first  of 
these  was  the  general  revision  of  tbe  statute* 
of  tbe  United  States,  passed  in  1874,  in  which 
tbe  language  of  tbe  Statuteof  1789 is  supposed 
to  be  reproduced  accurately.  But  an  Act  ol 
March  8, 1875  {18  Stat.  470),  undertook  tore- 
cast  the  jiulsdiction  of  tbe  circuit  courts,  and 
its  first  section,  tbe  important  one  In  tbis  con- 
nection, contains  the  same  language  in  regard 
to  tbe  jurisdiction  of  the  court  in  controversies 
between  citizens  of  different  States,  and  also 
the  provision  that  no  dvil  suit  shall  be  brought 
in  either  of  aaid  courts  by  any  original  proceis 
or  proceeding  in  any  other  district  than  tbat 
whereof  he  u  an  inhabitant  or  in  which  he 
shall  be  found  at  tbe  time  of  serving  process.  {319] 
The  Statute  remained  in  this  condition  until 
tbe  Act  of  1887,  which  we  are  now  consider- 
ing, as  amended  by  theAct  of  Auguat  18, 18B8 
(25  Stat.  488). 

Duriufc  this  period,  end  since  tbe  case  of 
StraieimdgeT.  wrtiu,  this  Jurisdictional  clause 
has  been  frequently  construed  by  Uiia  court, 
and  that  case  has  been  followed.  In  the  case 
of  Nm  OHeant  v.  Winter.  14  U.  8.  1  Wbeat 
91  [4:  44J.  tbe  same  question  arose,  and  was 
decided  in  the  same  waj.  In  the  case  of  Sut- 
gtuhanna  d  W.  V.  R  d  Coat  Co.  t.  Biateh- 
ftmi.'tSXJ.  B.  11  WaU.  ITS  [30:179],  Mr.  JvaUet 
Field,  xeferringtotheM  decirions,  states  the  af- 
fect of  tiiem  In  the  f (lowing  language: 

"In  other  words.  If  there  are  several  cck 
plaintiffs,  the  intention  of  the  Act  is  tbst  each 
plaintiff  must becompetentio sue, andif  there 
are  several  co^efendanta,  each  defendant  must 
be  liable  to  be  stied,  or  the  jurisdiction  cannot 
be  entertained." 

The  question  was  very  fully  considered  in 
tbe  case  of  Tlu  Sewing  Ifae/UnB  Oompa»u$,  8B 
U.  S.  18  Wall.  653  [31:  914],  where  the  same 
proposition  is  stated  in  almost  Identical  lan- 
guage. And  In  the  case  of  Pmiiuular  i^m 
Gomvany  v.  8t<nu,  ISl  U.  S.  681  [80:1090],  the 
chief  Justice  reviews  all  these  cases  and  reaf- 
firms the  doctrine  as  applicable  to  cases  arislnc 
under  tbe  Act  of  1876. 

Tbe  Statute  wbtcb  we  are  now  construing 
leaves  out  the  provision  that  If  the  party  has 
the  diverse  cltlcenship  required  by  the  Statute 
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lie  may  be  saed  to  any  dlttilct  wbera  lie  may 

be  found  at  tbe  time  of  the  senrtce  of  proceM. 
The  omission  of  these  words,  aod  the  iDCrease 
of  tbe  amount  in  controversy  necessary  to  tbe 
Jurisdiction  of  tbe  circuit  court,  and  tbe  repeal 
of  to  much  of  the  former  Act  aa  allowed  plain- 
titb  to  remove  causes  from  the  state  courts  to 
tboee  of  tbe  United  States,  and  many  other 
features  of  the  new  Statute,  show  tbe  purpose 
of  tbe  Legislature  to  restrict  rather  than  to  en> 
Urge  the  jurisdiction  of  the  circuit  courts, 
while,  at  the  same  time,  a  suit  is  permitted  to 
be  brought  in  any  district  wbere  either  plaintlil 
or  defendant  reslaes. 

We  do  not  think.  In  tbe  light  of  this  long- 
continued  coDstructioo  of  tbe  Statute  by  this 
court  during  a  period  of  nearly  a  hundred 
years,  in  which,  though  the  Statute  baa  been 
[320]  tiie  subject  of  renewed  legislative  considera- 
tion and  of  many  cbanges.  It  has  alwm  retained 
tbe  language  wbich  was  construed  In  the  case 
of  SiTawbridgs  v.  Curtis,  that  we  are  at  libertv 
to  give  that  language  anew  meaning,  when  it 
is  used  in  reference  to  the  same  subject  matter. 
It  Is  not  readily  to  be  conceived  that  tbe  Con- 
cress  of  the  United  States,  In  a  Statute  mainly 
designed  for  tbe  ptirpose  of  restricting  tbe 
jurisdiction  of  the  circuit  courts  of  tbe  United 
States,  using  language  which  has  been  con- 
strued in  a  uniform  manner  for  over  ninety 
years  by  this  court,  Intended  that  that  language 
should  be  given  a  construction  which  would 
enlaree  tbe  jurisdictiun  of  tho«e  courts,  and 
which  would  be  directly  contrary  to  that  bere* 
lofore  placed  upon  it  by  this  court. 

That  eontiderationt  nquin  the  t^lrmanee 
«f  the  judgment  ^  (Aa  Olfnwt'f  Cbtirt,  and  0  i» 
to  ordered. 


[333]  SAMUEL  D.  DAVIS,  Appt., 

«. 

H.  O.  SEASON,  Sheriff  of  Ohbida  Oouir 
TT,  Idaho  Tbkbitort. 

(8ae&  a  Bw>rter^«d.8a»m) 

Juri9dietxon^cf  Idaho  court — Marmom,  at  w  ten 
— habeai  eorpuM — qMetiiom  examinabte— big- 
amy and  polygamy — eonttttviional  protiHon 
—punititt  potoer  of  the  government— potoer 
€^  Territonat  Legitlatum  to  vretcribe  quali- 
fieationi  votgn— Statute  Idaho  forbid- 
ding bigamiitM  or  vfibigamitti  to  tot*— Act  tf 

t  Tbe  District  Court  of  the  Territorr  of  Idaho 
hu  JurMlctlOD  of  tbe  offense  cbanred  Id  an  In- 
dictment for  a  oonsplracr  bjr  defendant  and 
others  to  pervert  and  obatruot  the  laws  of  tbe 
Territory  by  unlawfullrproeuirtiw  themselves  to 
be  resMerad  at  votais,  while  roenbeie  of  the 
HomiOD  ObunA. 


I.  If  It  had  jarfadlotloo.  Ode  oourt  oannot  look 
Into  any  alleged  errors  in  the  rullnm  on  tbe  trial 
of  tbe  defendant.  The  writ  of  habeas  corpus 
oannot  be  turned  Into  a  writ  of  error  to  review 
the  action  of  that  oourt;  nor  can  this  oourt  In- 
quire whether  tbe  evMeoce  eaubllshed  the  facta 
alleged,  that  the  defendant  was  a  member  of  the 
Mormon  Church,  which  taught  its  membera  to 
oommlt  the  oibnea  of  Ucamyaod  palygamjraB 
duties. 

8,  On  tfals  hearioff,  tbts  court  can  onir  consider 
whether,  such  allv^tlons  being  taken  aa  true, 
an  offense  was  committed  of  which  the  territorial 
oourt  bad  Jurisdiction  to  try  the  defendaot. 

4.  Bigamy  and  polygamy  are  orlmee  by  tbe  lawfl 
of  all  olvllfced  and  Chrlatlao  countries,  and  tfaa 
First  Amendment  to  the  Constitution  that  Cod- 
greas  shall  make  no  law  respecting  tbe  establish* 
ment  of  religion,  or  forbidding  the  tea  exerelsa 
thereof,  oannot  be  invoked  as  a  proteotkn  agatnal 
legislation  for  their  punishment. 

6.  The  punitive  power  of  the  government  for  acts 
recognized  by  the  general  consent  of  the  Chris* 
Uan  world  In  modern  times  aa  proper  matteia  for 
prohibitory  l^lalation  cannot  be  suspended  la 
order  that  tbe  tenets  (tf  a  xellgtoni  sectenoour* 
aging  crime  may  Iw  carried  out  wtthout  hlu* 
dranoe. 

Il  Territorial  Legtolaturea  have  tbe  powerto  pre- 
scribe any  reasonable  qualifications  of  votera 
and  for  holding  ofBce,  not  Inoonslstent  with  the 
UmltaHona  of  the  Dotted  States  Btatotes. 

T.  The  Statutes  of  Idaho  Tenitozr,  forbidding 
bigamists  or  polygamlsta  to  rote,  and  requiring 
an  oath  by  tbe  voter  that  he  Is  not  a  member  of 
an  ordec  that  teaohea  the  eommlaalon  of  thoao 
orimea,  are  valid. 

8.  The  Statute  of  Congress  of  Harob  0, 138Z,  In 
reference  to  bigamy,  doea  not  restrict  the  legla- 
lattOD  of  the  Territories  over  kindred  offenses,  or 
over  the  means  for  their  aseertainmeot  and  pre- 
vention. 

[No.  136L1 

Argwd  Dec  9. 10, 1S89.   DeeUed  Ftb.S,  J890, 

APPEAL  from  a  judgment  of  tbe  Third  Judi- 
cial District  Court  of  the  Territory  of  Idaho, 
deciding  that  sufficient  cause  was  not  shown 
for  tbe  olacbarge  of  tbe  defendant,  Samuel  D. 
Davis,  apon  a  writ  of  habeas  corpus,  who  bad 
been  convicted  and  imptisooed  for  an  unlaw- 
ful conspita<^,  and  Mderins  bim  to  be  re* 
Qkanded  to  Ibe  custody  of  ua  aberlff.  Af- 
firmed. 

Statement  by  Mr.  Juttiee  Fieldt  rQa^i 
In  April.  iSW,  tbe  appellant,  Samuel  D.  i^***' 
Davis,  was  indicted  in  tbe  District  Court  of  tho 
Third  Judicial  District  of  tbe  Territory  of 
Idaho,  in  the  County  of  Oneida,  in  ooonectioa 
with  divers  persons  named,  and  divers  other 
persons  whose  names  were  unknown  to  the 
grand  Jury,  for  a  conaplracy  to  unlawfully  per- 
vert and  obstruct  the  due  aidmlnistratlon  of  tho 
lava  of  the  Territory  In  this,  that  they  would 


NOTB.— ^toc(vart0Mt;:atat«  deetotoiu;  ramotxil 
0/  aousM,  tphere  dented.-'aee  noU  to  OvU  Blghla 
Chaea.  Bk.  tl,  p.  836. 

At  to  iuritdiction  U.S.  Swprmt  Ootirt,  vAen 
fedeml  quettion  orttu,  and  whert  are  dravm  in  quea- 
Won  tlatvtet,  trtaty  nr  CoMtttution,  see  notet  to 
MarUD  T.  Hunter.  Bk.  i,  p.  VT;  Matthews  v.  Zane, 
Bk.  2,  p.  064.  and  Williams  v.  Morris.  Bk.  ^  p.  HI, 

At  to  iurUdtetion  of  U.  8.  Supremt  Court  to  it- 
tiartMaU  lam  eoMLond  to  reefsiBatatocbereea,aaa 

m  u.  & 


notaa  to  Hart  r.  Lampblre,  Bk.  T,  p.  (Rii  and  to  Oo» 
meroial  Bank  t.  Buckingham.  Bk.  U,  p.  lOB. 

At  to  wAfli  Aoheiu  oorpua  may  tlMM,  and  when  not; 
and  from  loAot  eowta,  ond  by  what  tuOQa;  whal 
may  be  Uvjairtd  into  by  «nit  o/,— aaenote  to  U.  S.  v. 

Hiftnlifa^  Bk.  1,  p.  aoa 

At  to  what  quetttntu  may  be  eonafcfered  on  hobeoa 
corpui,  see  note  to  £x  parte  Car  11.  Bk.  17,  p.  886. 

Am  to  tiuipenaion  a/  wrtt  o/  hobeoi  ooriwa,  see  fiots 
to  lAitber  V.  BcHTtei,  Bk.  JS,  ikM. 
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QDlawfully  procure  themselves  to  be  admitted 
CD  registmiion  as  electors  of  said  County  of 
Oneida  for  the  gcoeral  election  then  next  to 
occur  in  that  county,  nheo  they  were  not  en- 
tilled  to  be  admitted  to  such  registration,  by 
appearing  before  the  respective  registrars  of 
the  election  precincts  in  which  they  resided, 
and  liikinfc  the  oatb  prescribed  by  the  Statute 
of  the  Stale,  in  substance  as  fofiows;  "I  do 
Bwcar  (or  affirm)  that  lama  male  citizen  of  the 
United  Slates  of  the  age  of  tweoty-ooe  years 
(or  will  be  on  the  6th  day  of  November,  1888); 
and  llmt  I  have  (or  will  hnve)  artually  resided 
In  this  Territory  four  months  und  in  lliis  county 
for  thirty  days  oext  preceding  the  day  of  the 
nest  ensuing  election;  that  I  liave  never  been 
convicted  oi  treason,  felony  or  bribery;  and 
that  I  am  not.  registered  or  entitled  to  vote  at 
any  other  place  in  tbis  Territory;  and  I  do 
further  swear  that  I  am  not  a  bijramist  or  po- 
lygnmist;  that  I  am  not  a  member  of  any  order, 
orgnniziition  or  association  which  teaches,  ad- 
vises, counsels  or  encourages  its  members, 
devotees  or  any  other  person  to  commit  the 
crime  of  bigamy  or  polygamy,  or  any  other 
crime  defioM  by  law  as  a  duty  arising  or  re- 
Bulling  from  membership  in  such  order,  organ- 
iziition  or  association,  or  which  practices  big- 
amy, polygamy  or  plural  or  celestial  marriage 
as  a  doctrinal  right  of  such  organizntion;  that 
1  do  not  and  will  not,  publicly  or  privately,  or 
in  any  manner  whatever,  teach,  advise,  counsel 
or  riH  onrngc  any  person  to  commit  the  crime 
of  bigamy  or  polygamy,  or  any  other  crime  de> 
fined  bv  law,  either  as  a  religious  duty  or  other- 
wise; that  I  do  regard  the  ConBlitution  of  the 
United  SUxles  and  the  laws  thereof  and  the 
laws  of  tills  Territory,  as  interpreted  by  the 
fxiuns,  as  the  supreme  laws  of  the  land,  the 
teachings  of  any  order,  organization  or  associa- 
tion to  the  contrary  notwithstanding,  so  help 
me  God."  when,  in  truth,  each  of  the  defend- 
ants  was  a  member  of  an  order,  organization 
1335]  and  association,  namely,  the  Church  of  Jesus 
Christ  of  Latter-Day  Saints,  commonly  Icnown 
as  the  Mormon  Cburcb,  which  they  knew 
taui:1it,  advised,  counseled  and  encouraged  its 
mt-iiilfers  and  devotees  to  commit  the  crimes  of 
bijrauty  and  polygamy  as  duties  arising  and  re- 
BuUiug  from  memljership  in  said  order,  organ- 
ization and  association,  and  which  order,  or- 
gaiu'/.ation  and  association,  as  they  all  knew, 
pracliccd  bigamy  and  polygamy  and  plural  and 
celcRlial  marriage  as  docirinal  rights  of  said 
organization;  and  that  in  pursuance  of  said 
eons{)iracy  the  said  defendants  went  beforethe 
Tegi»>tnirs  of  different  precincts  of  the  county 
(which  are  designated)  and  took  and  bad  eo- 
miuistered  to  tbem  respectively  the  oath  afore- 
said. 

Tlic  defendants  demurred  to  the  indictment, 
and  the  demurrer  being  overruled  they  pleaded 
separately  not  guilty.  On  the  trial  which  fol- 
lowed on  the  12tb  of  September,  1889,  the  jury 
found  tbe  defendant  Samuel  0.  Davis  guilly  as 
cliiirged  in  the  indictment.  The  defendant 
was  thereupon  sentenced  to  pay  a  fine  of  |500, 
and  in  default  of  its  payment  to  be  confined  in 
tbe  county  jail  of  Oneida  County  for  a  term 
not  exceeding  250  days,  and  was  remanded  to 
the  custody  of  tbe  sheriff  until  tbe  judgment 
■houM  be  satisfied. 

SoQo  afterwards,  on  tbe  same  day,  the  dc- 
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fendant  applied  to  the  court  before  which  the 
trial  was  had,  and  obtained  a  writ  of  habeas 
corpus,  alleging  that  he  was  imprisoned  and 
restrained  of  bis  liberty  by  the  sheriB  of  tite 
county;  that  his  imprisonment  was  by  virtue 
of  his  conviction  and  the  judgment  mentioned 
and  tbe  warrant  itisued  thereon  i  that  such  im- 
prisonment was  illegal;  and  that  auch  illegality 
consisted  in  this:  (1}  lliat  tbe  facta  in  the  in- 
dictment and  record  did  not  constitute  a  public 
offense,  and  the  acts  charged  were  not  cnminal 
or  punishable  under  any  statute  or  law  of  tbe 
Territory;  and  (2)  that  so  mucli  of  the  Statute 
of  the  Territory  which  provides  that  no  person 
is  entitled  to  register  or  vote  at  any  election 
who  is  "a  member  of  any  order,  organization 
or  association  which  teaches,  advises,  counsels 
or  encourages  its  members,  devotees  or  any 
other  person  to  oommit  the  crime  of  bigamy  or 
polygamy,  or  any  other  crime  defined  by  law, 
as  a  duty  arising  or  resulting  from  membcr- 
sliip  in  such  order,  organization  or  association, 
or  which  practices  bigamy  or  polygamy  or  plu- 
ral or  celestial  marriage  as  a  doctrinal  rite  of 
such  organization,"  is  a  "law  respecting  an  es- 
tablishment of  religion,"  in  violation  of  the 
First  Amendment  of  the  Constitution,  and  void. 

The  court  ordered  the  writ  to  issue,  directed 
to  the  sheriff,  returnable  before  it,  at  three 
o'clock  in  tbe  afternoon  of  that  day,  command- 
ing tbe  sheriff  to  have  the  body  of  tbe  defend- 
ant before  the  court  at  the  hour  detigoated, 
with  the  time  and  cause  of  his  imprisonment, 
and  to  do  and  receive  what  should  then  be  con- 
sidered concerning  him.  On  tbe  relurn  of  the 
writ,  the  sheriff  produced  the  body  of  the  de- 
fendant and  also  the  warrant  of  commitment 
under  which  he  was  held,  and  the  record  of  the 
case  showing  bis  conviction  for  the  conspiracy 
mentioned  and  the  judgment  thereon.  To  this 
return,  the  defendant,admilt{ngthe  factsstated 
therein,  excepted  to  their  insufficiency  to  jus- 
tify bis  detention.  The  court,  holding  that 
sumcient  cause  was  not  shown  for  the  dis- 
charge of  the  defendant,  ordered  him  to  be  re- 
manded to  tbe  custody  of  the  sheriff.  From 
this  judgment  tbe  defendant  appealed  to  tiiia 
court.   (Rev.  Stat.  ^  1909.) 

Metgra.  Franklin  8.  Rleharda*  J«r«- 
miah  M.  Wilaon  and  Hamwi  Mi^abarger, 

for  appellant: 

The  power  of  Congress  to  pass  a  statute  un- 
der which  a  prisoner  is  held  in  custody  may 
be  inquired  into  under  a  writ  of  habeas  cor- 
pus. 

Nielteii't  Oaae,  131  U.  8.  133  (  32:  120); 
Rb  Coy,  127  U.  S.  759  (82:  281);  Ez  parte  Sit- 
boid,  100  U.  8.  376,  377  (25:  719);  Be  iinow.  120 
U.  S.  274  (30:  658);  Ex  parte  Lang,  85  U.  S. 
18  Wall.  163(21:  872). 

The  Idaho  Statute  disfrancbidng  and  dla> 
qualifying  citizens  from  holding  oflace  becanse 
of  memthership  in  the  Mormon  Church  is  un- 
constitutional and  void,  because  it  prt^ibita 
the  free  exercise  of  relieion. 

Constitution,  art.  1,  Amendments;  Reyneid^ 
Cau.  98  U.  8.  164  (25:  249);  2  Kent,  Com.  85; 
Cooley.  Torts.  88;  1  Jefferson's  Works,  45;  8 
Writings  of  Wasbinffton,  568;  Board  af  Bdu- 
cation  V.  Minor,  23' Ohio  St.  211;  Atty-Oen. 
V.  Detroit,  58  Mich.  213;  Gleorgia  Const.  1777, 
art.  66;  Staryland  Declarmtion  of  Rights,  1T», 
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art.  88;  Hasaachiuetls  Declaration  of  Rigbts 
1780,  art,  3;  New  Jersey  Const.  1778,  art.  18; 
Nortb  Carolina  Const.  1770,  art.  84;  N.  Y. 
Const.  1777,  art  88;  New  Hampshire  Bill  of 
BIffhtfl  1784,  art.  S ;  PeoonylTanis  Declara- 
tion of  nightJ  1776,  art.  11;  Virciola  BUI 
«f  Rigbts  1776,  ^  16;  1  Tucker's  Blackstone, 
Appendix,  296,  297;  3  Tucker's  Blackstone, 
Appendix,  4,  6.  10;  2  Story.  Const.  g§  1876, 
1879:  Cooley,  Const.  Um.  4S6,  470. 

The  Idaho  Statute  violales  the  SJVth  Art- 
icle of  AroeDdmenti  to  the  CoosUtution  of  the 
ITnited  Slates. 

Strauder  v.  WeH  Fa.  100  U.  8.  807  (25:665); 
Bx  parte  Virginia,  100  U.  a  847  (25:  679); 
Tick  Wo  T.  Hopkins,  118  U.  8.  868  (80:  226); 
U.  8.  T.  Gruikthank,  1  Woods,  808,  M  0.  8. 
655  (28:  602);  Minor  Bappertett,  K8  U.  S. 
«1  Wall.  176  (39:  681):  Hamilton's  History  of 
the  Republic  of  the  Unitet  States,  vol.  IIL  p. 
M;  Cummingt  T.  Mimtmri,  71  U.  8.  4  Wall. 
820  (18:  856). 

*'  It  cannot  be  Decessaiy  to  aay  much  In  ref- 
Qtation  of  the  idea  that  there  cannot  be  a 
l^al  lotereat  or  ownen^Ip  In  anything  which 
does  not  yield  a  pecuniary  b^eflt;  as,  if  the 
law  Tpgafded  no  riglits  but  ngbts  of  money 
and  visible,  tangible  property,  of  what  nature 
are  all  rigbts  of  sufrrage?  No  elector  has  a 
particular  personal  interest,  but  each  bas  a  legal 
right,  to  be  exercised  at  bis  own  discretion, 
and  it  cannot  be  taken  away  from  him." 

■Daniel  Webster  in  Dartmouth  Oottege  Gaae, 
•  Webster's  Works.  470. 

Congress,  in  letrislating  for  the  Territories, 
has  no  right  to  prescribe  a  religious  test  for  the 
qualificniton  of  voters  and  for  holding  uttfce. 

Murp/ip  V.  Ramsey,  114  U.  S.  44  {2»:  57). 

Tliis  Idaho  Statute  violates  Article  VI.  of 
tiw  Constitution  of  the  United  Slates  and  is 
rold  because  Congress  has  exercised  its  power 
on  the  same  sutiject. 

Pascbiil's  Annotated  Const.  (3d  ed.)  §288; 
Sr  parte  McNeil,  80  U.  8.  18  Wall.  240 
<flO:  625);  I^nnaylvania  v.  Wheeling  Brid<i'\ 
69  U.  S.  18  How.  430  (16:  436t;  Chicaqo&}i. 
W.  R.  Co.  T.  FuUer,  84  0.  8.  17  Wall.  ^jOH 
(II:  714):  1  Keol^  Com.  880;  Bmatonw.  Moore. 
18  U.  S.  0  Wheat.  23.  i4  <5:  34). 

The  Mormon  Church  Is  not  a  crlmhial  or- 
gan izntion. 

J'eople  ».  Maynard,  15  Mich.  471;  Lanning 
r.  Carpenter,  48  N.  Y.  408;  Attg-Oen.  v.  St. 
Clair  Ooutttg,  11  Mich.  68;  Colder  v.  Butt,  8 
V.  8.  8  Dal).  888  (1:  649);  Vanharne  v.  Dor- 
ranee,  2  U.  S.  2  Dall.  808,  309  (1:  893);  Osfyyi  ^ 
v.  Hiekoliion.  80  TJ.  8.  18  Wall.  662  (20:  mh). 
Ounn  T.  Barry,  83  U.  8. 16  Wall.  623(31:  314.; 
Loan  Atao.  t.  TopOca,  87  U.  8.  80  Wall.  668 
<38:  463). 

Mr.  H.  W.  Smith,  for  appellee: 

The  right  to  vote  may  be  granted,  abridged 
or  taken  away  by  the  state  government  in  its 
discretion,  exce^  so  far  as  it  is  secured  the 
State  Constitution. 

Andertonv.  Baker.  38  Md.  531,  Brightly's 
Lead.  Cas.  on  Elections,  37;  lllair  Ititlgely, 
41  Mo.  68.  Brighlly's  Lead.  Cos.  on  Eli'clions, 
90;  Minor  v.  HapperteU,  88  U.  S.  81  Wall.  177 


■6pe  same  words  Id  argument  of  Daofel  Web^trr, 
Id  full,  in  report  of  Dartmoutb  Cnllere  v.  Woud- 
ward,17U.S.4Wb«at.sn,sn(4:  aiS).  Sd. 
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(22:681);  Paine,  Elections,  3,  33,  94;  .Vvr 
p/iy  V.  Ramtev,  114  U.  S.  48  (29:  67j;  Gate  of 
Reynoldt,  98  U.  8.  166  (25:  250);  Woolea  v. 
Watkina  (Idaho)  33  I^ic.  Rep.  100;  Innii  v. 
Bolton  (Idaho)  17  Pac.  Rep.  264;  Cooley, 
Torts,  88;  Spear,  Religion  and  Slate,  817, 

This  Law  of  Idaho  does  not  violate  the 
Fourteenth  Amendment  to  the  Conslitulion. 

Minor  v.  Sappertett.  88  U.  S.  31  Wal!.  177 
(33:681);  MvrjA^  Rammg.  114  U.  8.  48 
(30:57);  Olainonv.  U.  8.  114 U.  8. 477(39:170); 
^t'n  V.  liaiky,  36  Ind.  165. 

To  repeal  a  statute  by  implication  there 
must  be  such  a  positive  repugnancy  between 
the  provisions  of  the  new  law  and  the  old  that 
tbey  cannot  stand  together  or  be  consistently 
reconciled. 

Wood  V.  U.  a.  41  U.  8. 16  Fet.  843  (10:  987); 
MeCoot  V.  8mith,  66  U.  8. 1  Black,  459  (17:  218); 
Furman^.  Nie/iol,'n\3.  8.  8  Wall.  44(19:370); 
Clay  County  v.  Saving  Society,  104  U.  S.  579 
(26:  856);  Ez  parte  Vrou  Bog.  109  U.  8.  556 
(27:  1030);  Chew  Ileongy.U.  S.  113X7.  S.  686 
(28:  770):  Bod  Sock  v.  ibnry,  118  U.  8.  606 
(37:  351). 

The  question  prpsented  by  this  case  Is  very 
materially  different  from  that  passed  on  W 
this  court  in  Oummingt  v.  MtMouri,  71  U.  8. 
4  Wall.  277  (18:  866);  St  parte  Garland,  71 
U.  8.  4  Wall.  888  (18:  866),  and  Pierce  v.  Car- 
$kadon,  88  U.  8. 16  Wall.  284  (31:  376). 

Mr.  JvtioeTiM  deUvered  the  opinion  of  |3411 
the  court: 

On  this  appeal  our  only  inquiry  is>  whether 
the  District  Court  of  the  Territory  had  juris- 
diction '<  the  offense  charged  in  the  indictment 
of  whicQ  the  defendant  was  found  guilty.  If 
it  hnd  jurisdiction,  we  can  go  no  farther.  We 
CQUDot  look  into  any  all^m  errors  in  its  rul- 
ings 00  Um  trial  of  the  defendant.  The  writ  of 
habeas  corpus  cannot  be  turned  into  a  writ  of 
error  to  review  the  action  of  that  court.  Nor 
can  we  Inquire  whether  the  evidence  established 
itie  fact  alleged,  that  the  defendant  was  a  mem- 
ber of  an  order  or  organization  known  as  tha 
Mormon  Church,  called  the  Church  of  Jesus 
Christ  of  Latter  Day  Saints,  or  the  fact  that 
the  order  or  organization  taught  and  counseled 
its  inemtiers  and  devotees  to  commit  the  crimes 
of  bijramy  and  polygamy  as  duties  arising  from 
meir'  ership  therein.  On  this  hearing  we  can 
onl'  consider  whether,  these  allegations  being 
taken  as  true,  an  offense  was  committed  <h 
which  the  territorial  court  bad  jurisdiction  to 
try  the  defendant.  And  on  thi^  point  tliere  can 
be  no  serious  discussion  or  difference  of  opin- 
ion. Bigamy  and  polygamy  are  crimes  by  the 
laws  of  all  civilized  and  Christian  countries. 
They  are  crimes  by  the  laws  of  the  United 
States,  and  tbey  are  crimes  1^  the  laws  of 
Idaho.  They  tend  to  destroy  the  purity  of  the 
marriage  relation,  to  disturb  the  peace  of  fam- 
ilies, to  degrade  woman  and  to  debase  man. 
Few  crimes  are  more  pernicious  to  the  best  in- 
terests of  society  and  receive  more  general  or 
more  deserved  punishment.  To  extend  ex- 
emption from  punishment  for  such  crimes 
would  be  to  shock  the  moral  judgment  of  the 
cummunttv.  To  call  their  advocacy  a  tsoai  1342] 
of  religion  is  to  offend  the  commoD  sense  of 
mankind.    If  they  are  crimes,  tbea  to  teach, 
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advise  and  counael  tbcir  practice  is  lo  aid  in 
their  commiesiou,  aod  su jIi  tencfaing  and  ct>UD- 
seling  are  ibmiielves  criminfll  and  proper  sub- 
jects of  ^uDisbmcnt,  as  aiding  and  abetting 
crime  are  ic  all  otiier  cases. 

The  term  "religion"  Lns  reference  to  one's 
views  of  ^ia  relulions  to  his  Cicnior,  and  to  the 
obligatioDB  they  impose  of  reverence  for  bis 
being  and  character,  and  of  ob''di«nce  to  hia 
will.  It  is  often  confounded  with  ihe  eultua 
or  form  of  worship  of  a  particular  scot,  but  is 
disHn;!>;uishable  from  tbe  latter.  1'he  First 
Aoiendment  to  the  Constitution,  in  declaring 
thnt  Congress  shall  make  no  Inw  respi'cling  the 
establish nifot  of  religion,  or  forbidding  the  free 
exercise  thereof,  was  intended  to  allow  every- 
one under  the  jurisdiction  of  the  United  Slates 
toentertaio  such  notions  respecting  his  relBtions 
to  his  Maker  and  the  duties  (hey  impose  as  may 
be  approved  by  his  judgment  and  conscience, 
and  lo  exliibit  bis  sentiments  in  such  form  of 
worsliip  as  he  may  think  proper,  not  injuiious 
to  the  equal  rights  of  others,  and  to  [  roliibit 
legislation  for  the  support  of  any  religious 
tenets,  or  tbe  modes  of  worship  of  any  sect. 
Tbe  oppressive  measures  adopted,  and  the 
cruellies  and  ounisbments  inflicted  by  tbe  gov- 
ernments of  £urope  for  many  ages,  to  compel 
parties  to  conform  in  their  refigious  beliefs  and 
modes  of  worship  to  tbe  views  of  the  most 
numerous  sect,  and  the  folly  of  attempting  in 
that  way  to  control  tbe  mental  operations  of 
persoos  and  enforce  an  outward  conformity  to 
a  prescribed  BUndard.  led  to  tbe  adoption  of 
the  Amendment  in  miestion.  It  was  never  in- 
tended or  supposed  Uiat  tbe  Amendment  could 
be  invoked  as  a  protection  against  legislation 
for  the  punishment  of  acis  inimical  to  the  peace, 
good  order  and  morals  of  society.  With  man's 
relationa  to  bis  Maker  and  tbe  obligations  be 
may  tbiok  they  impose,  and  tbe  manner  In 
wblcb  an  expression  shall  be  made  by  him  of 
Us  belief  on  those  subjects,  no  interference  can 
be  permitted,  provided  always  the  laws  of  so- 
ciety, designed  to  secure  its  peace  and  pra.s- 
penty,  and  tbe  morals  of  Its  people,  are  not  in- 
terfered witb.  However  free  the  exercise  of 
religion  may  be,  it  must  be  sulrardinate  to  the 
criminal  laws  of  the  country,  passed  with  ref- 
erence to  actions  regarded  by  general  consent 
as  properly  the  subjects  of  punitive  legislation. 
There  have  been  sects  wtiich  denied  as  a  part 
of  tlieir  religious  tenets  that  there  should  beany 
marriage  lie,  and  advocated  promiscuous  in- 
tercourse of  Ihe  sexes  as  prompted  by  tbe  pas- 
aions  of  tbeir  members.  And  biatory  discloses 
the  fact  that  tbe  necesdty  of  human  sacrifices, 
on  special  occasions,  has  been  a  tetwt  of  many 
sects.  Should  a  sect  of  eitherof  these  kiodsever 
find  its  way  into  this  country,  swift  punish- 
ment would  follow  tbe  carrying  into  effect  of  its 
doctrines,  and  no  heed  would  be  given  totbe  pre- 
tense that,  as  relicious  beliefs,  tbeir  inpporters 
could  be  protected  In  their  exercise  by  um  Con- 
stitution of  the  United  iJtates.  Probably  never 
before  in  tbe  bistonr  of  this  country  has  it  been 
■eriously  contended  that  tbe  whole  punitive 
power  of  the  govemmeot,  for  acts  recomized 
by  tbe  general  consent  of  the  Ohrisiito  "world 
in  modern  times  as  proper  matters  for  probiU- 
lory  legislation,  must  bo  luspended  in  order 
that  the  tenets  of  a  rellj^ous  sect  encouraging 
crime  luy  he  carried  out  without  hindrance. 
MO 


On  this  subject  the  observations  of  Ibistwurt 
through  the  late  Chief  Juttiee  Waite,  in  It^ 
noldt  V.  United  iytatet,  arc  pertinent,  {fti  U.  3. 
l^-i,  165,  106  [2r):244,  250]).  In  tliat  case  tbe 
defendant  was  indicted  aod  convicted  under 
section  5352  of  tbe  Kevised  Statutes,  which 
dcclaied  that  "every  person  having  a  husband 
or  wife  living,  who  marries  auollier,  whether 
married  or  single,  in  a  Territory  or  other  place 
over  which  the  United  StHtes  have  exclusive 
jurisdiction,  Is  guilty  of  bigamy,  and  shall  be 
punished  by  a  fine  of  not  more  than  five  hun- 
dred dollars,  and  by  imprisonment  for  a 
terra  not  more  than  five  years."  The  rase 
being  brought  here,  tbe  court,  afier  referiin|f 
to  a  law  passed  in  December,  li88,  by  the 
State  of  Virginia,  punisblnft  bigamy  and  poly- 
gamy with  death,  said  that  from  thai  day  tliera 
never  had  been  a  time  in  any  Slate  of  Ihe 
Union  when  polygflkiy  liad  not  ueen  an  offeuse 
against  society  cognizable  by  the  civil  courts 
and  punishetf  with  more  or  less  severity;  and 
added:  "Marriage,  wbile  from  its  very  nature 
a  sacred  obligation,  is,  nevertheless,  in  most 
civilized  nations  a  dvil  contract,  and  usually  [344] 
regulated  by  law.  Upon  it  society  may  be  said 
to  t>e  built,  and  out  of  its  fruits  spring  social 
relations  and  social  obligations  and  duties,  with 
which  government  is  necessarily  required  to 
deal.  In  fact,  according  as  monogamous  or 
polygamous  mariiages  are  allowed,  do  we  find 
the  principles  on  which  tbe  government  of  the 
people,  to  a  greater  or  less  extent,  rests."  And 
referring  to  Uie  Statute  cited,  he  said:  "  It  is 
constitutional  and  valid  as  prescribing  a  rule  of 
action  for  alt  those  residing  in  the  Territories, 
and  in  places  over  which  tbe  United  States  have 
exclusive  control.  This  being  so,  tbe  only  ques- 
tion which  remains  is,  whether  those  who  make 
polygamy  a  part  of  tbeir  religion  are  excepted 
from  tbe  opoatlon  of  the  Statute.  If  tbey  are, 
then  those  who  do  not  make  polygamy  a  i>art 
of  their  religious  belief  may  be  found  guilty 
and  punished,  while  those  who  do  must  be  ac- 
quitted and  gofree.  This  would  be  introducing 
a  new  element  Into  criminal  law.  Laws  are 
made  for  the  government  of  actions,  and  while 
they  cannot  Interfere  with  mere  rellfrious  beliet 
and  opinions,  they  may  witb  practices.  Sup* 
pose  one  believed  that  human  sacrifices  were  a 
necessary  part  of  relifdous  worship,  would  U 
be  seriously  contended  tbatHhe  civil  govern- 
ment under  which  be  lived  could  not  interfere 
to  prevent  a  sacrifice?  Or,  if  a  wife  relhjioas- 
ly  believed  it  was  her  duty  to  bum  berself  upOD 
tie  funeral  pile  of  her  dead  husband,  would  it 
be  beyond  the  power  of  tbe  civil  government 
to  prevent  her  carrying  her  belief  into  propticet 
So  here,  as  a  taw  of  the  organization  of  society 
under  tbe  exclusive  dommion  of  the  United 
States,  it  is  provided  that  plural  marriages 
shall  not  be  allowed.  Can  a  man  excuse  bis 
practices  to  tbe  contrary  because  of  his  re- 
ligious belieff  To  permit  this  would  be  to 
imike  the  profeseed  doctrines  of  religious  belief 
superior  to  tbe  law  of  tbe  land,  and  in  effect 
to  permit  every  citizen  to  become  a  law  unto 
himself.  Qovemmeot  could  exist  only  in  name 
under  such  circumstances."  And  in  Murphy 
V.  Ramtex,  114  U.  S.  15,  4S  [20:47,  67],  re> 
f erring  to  the  Act  of  Congress  excluding  pdvg- 
amists  and  bigamists  ^m  v«rting  or  holding 
office,  the  court,  speaking  by  Mr.  JvMioe  Mat- 
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thews,  nid:  "Gert^Dlj  do  leglalBtfoii  cad  be 
la^si  *UPP*^^  more  irbolesoine  and  necessary  in  tbe 

foundiae  of  a  free,  Belf-goverolog  common- 
woallb,  fit  to  take  rank  as  one  of  the  co-ordinate 
States  of  the  Union,  than  that  which  seeks  to 
establish  it  on  the  basis  of  the  idea  of  the  fami- 
ly, as  consifitine  In  and  springing  from  the 
union  for  life  of  one  man  and  one  woman  Id 
the  holy  estate  of  matrimony— tbe  sure  fouoda- 
lioQ  of  all  that  la  stable  ana  noble  In  oar  civil- 
iEation  ;  the  best  euaranty  of  that  reverent 
montlity  which  is  ue  source  of  all  beneficenl 
progress  to  social  and  political  ImproTeoieot. 
And  to  this  end  no  means  are  more  directly 
and  Immediately  suitable  than  those  provided 
by  this  Act,  which  endeavors  to  withdraw  all 
political  iafluence  from  those  wboare  practical* 
ly  hostile  to  its  attainment." 

It  ii  assumed  by  counsel  of  the  petitioner 
that,  because  no  mode  of  worship  can  be  estab- 
lished or  religious  tenets  enforced  in  ibis  coun- 
try, therefore  any  form  of  worship  may  be  fol- 
lowed and  any  tenets,  however  destructive  of 
■odetyf  may  be  held  and  advocated,  If  asserted 
to  be  8  part  of  the  religious  doctrines  of  those 
advocating  and  practicing  them.  But  nothing 
is  further  from  the  tnith.  Whilst  legislation 
for  the  establishment  of  a  relieion  is  forbidden, 
and  its  free  exercise  permitted,  It  does  not  fol- 
low that  everything  wblcb  may  be  so  called 
can  be  tolerated,  uime  is  not  the  less  odious 
because  sanctioned  by  what  any  particular  sect 
may  designate  as  religion. 

It  only  remains  to  refer  to  the  laws  which 
authorizied  the  Legislature  of  the  Territory  of 
Idaho  to  prescribe  the  qualifications  of  voters 
and  the  oath  they  were  required  to  take.  The 
Revised  Statutes  provide  that  "the  legislative 
power  of  every  Territory  shall  extend  to  all 
rightful  subjects  of  legislation  not  IncoDsistent 
with  the  Constitution  and  laws  of  the  Uuiied 
States.  Bui  no  law  shall  be  passed  Interfering 
with  the  primarr  disposal  of  the  soil;  no  tax 
shall  be  imposeo  upon  the  property  of  the  Uni^ 
cd  Slatea;  nor  ahall  the  lands  or  other  property 
of  nooresidenis  be  taxed  blvber  than  the  lands 
or  other  property  of  zoiaaita.''  (Ber.  Stat. 

Under  this  general  authori^  it  would  aeem 
that  the  Territorial  Legislature  was  authorized 
to  prescribe  any  qualifications  for  voters  cal- 
culated to  secure  obedience  to  its  laws.  But, 
(3461  InadditioD  to  the  above  law,  section  1860  of 
'  '  the  Revised  Statutes  pro vides  that  "every  male 
citizen  above  the  ose  of  twenty-one,  including 
persons  who  have  legally  declared  their  inten 
tfon  to  become  dtlzoia  in  any  Territory  here- 
after ornnized,  and  who  are  actual  residents 
of  such  TerritoiT  at  the  time  of  the  organiza- 
tion thereof,  shall  be  entitled  to  vote  at  de  first 
electioD  in  such  Territory,  and  to  bold  any  of- 
fice therein;  subject,  nevertheless,  to  the  lim- 
itations spedfled  in  the  next  aeetion,"  namely, 
that  at  aJl  elections  In  any  Tenllory  subse- 
quently organized  by  Congress,  a*  well  as  at 
all  elections  In  Territories  already  organized, 
the  qualifications  of  voters  and  for  holding  of- 
fice shall  be  such  as  may  be  prescribed  by  the 
Legislative  Aasembly  of  each  Territory,  sub- 
ject, nevertheless,  to  the  following  reeirfctiona: 
First.  ThattherigbtofaufTrage  and  of  hold- 
ing office  shall  be  exerdied  only  by  dtizens  of 
the  United  States  above  Iht  age  of  twenty-one 
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or  persons  above  that  age  who  have  declared 

their  Intention  to  become  such  citizens; 

Second.  That  the  elective  franchise  or  tba 
right  of  holding  ofiicc  sliall  not  be  denied  to 
any  citizen  on  accouut  of  race,  color  or  previ- 
ous condition  of  seivitude; 

Third.  That  no  soldier  or  sailor  or  other  per- 
son in  the  army  or  navy,  or  attached  to  troopi 
in  the  service  en  the  United  Slates,  shall  be  al- 
lowed to  vote  unless  be  baa  made  bis  perma^ 
nent  domldl  In  the  Territory  for  dx  months; 
and, 

Fourth.  That  no  person  belonging  to  the 
army  or  navy  shall  be  elected  tu  or  bold  a  dvll 
office  or  appointment  in  the  Territory. 

These  limitations  are  the  only  ones  placed 
upon  the  authority  of  Territorial  Legislatures 
against  granting  the  right  of  suffrage  or  of  hold- 
ing office.  They  have  the  power,  therefore,  to 
prescribe  any  reasonable  qualifications  of  voivrs 
and  for  holding  office  not  incODBlslent  with  the 
above  limitations.  In  our  ludgnieot,  section 
COl  of  the  Revised  Stalutesof  Idaho  Territory, 
which  provides  tliac  "no  person  under  guar- 
dianship, non  eompoi  mt7Ui$  ct  iaauie,  nor  any 
person  convicted  of  treason,  felony  or  briUry 
In  this  Territonr,  or  In  any  other  Slate  or  Ter- 
ritory in  the  Union,  unless  restored  to  civil 
rights-  nor  any  person  who  Is  a  bigamist  or  po- 
lygamist,  or  who  teaches,  advises,  counsels  or 
eucotuages  any  person  or  persons  to  become 
bigamists  or  polygamlsts,  or  to  commit  any 
other  crime  defined  by  law.  or  to  enter  Into 
what  is  known  as  plural  or  celestial  marriage, 
or  who  is  a  member  of  any  order,  organization 
or  aasocfatioD  which  teaches,  advises,  counscla 
or  encourages  Its  members  or  devotees  or  any 
other  persons  to  commit  the  crime  of  bigamy 
or  polygamy,  or  any  other  crime  defined  by 
law.  eftoer  as  a  rite  or  ceremony  of  sucli  order, 
oriranizatlon  or  association,  or  otherwise,  is  per- 
mitted to  vote  at  any  election,  or  to  hold  any 
position  or  oflice  of  honor,  trust  or  profit  with- 
in this  Territory,"  is  not  open  to  any  constim- 
tional  or  legal  objection.  With  the  exception 
of  persons  under  guardianship  or  of  unsound 
mind,  it  simply  excludes  from  the  privilege  of 
voting,  or  of  DoldiDg  aoj  office  of  honor,  iruat 
or  profit,  those  who  have  been  convicted  of  cer- 
tain offenses,  and  those  who  advocate  a  practi- 
cal resistance  to  the  laws  of  the  Territory  and 
justify  and  approve  the  commiaaion  of  crimes 
forbidden  by  it.  The  second  subdivision  of 
section  SOI  of  the  Revised  Statutei  of  Idaho, 
requiring  every  person  desiring  to  have  hla 
name  registered  as  a  voter  to  take  an  oath  that 
he  does  not  lielongtoan  order  that  advises  a 
di&re^ard  of  the  criminal  law  of  the  Territory, 
is  not  open  to  any  valid  lesral  objectloo  to  which 
our  attention  has  been  called. 

Tbe  position  that  Congresa  has,  by  ita  Stat- 
ute, covered  the  whole  aubject  of  punitive  leg* 
Islation  against  bigamv  and  polygamy,  leaving 
nothing  for  territorial  action  on  the  subject, 
does  not  impress  us  as  entitled  to  much  weight. 
The  Statute  of  Congreas  of  March  22,  1882, 
amending  a  previous  section  of  the  Revised 
Statutes  In  reference  to  bigamy,  declares  "that 
no  polygamist,  bigamist  or  any  person  co- 
habulng  with  more  than  one  woman,  and  no 
woman  cohaUltng  with  any  of  the  pMsons  de- 
scribed as  aforesdd  Id  this  aectlon.  In  any  Ter- 
ritory ot  other  plaoe  ofer  whkb  the  United 
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Bbiicfl  have  exclusWe  jurladictloD,  Bball  be  e&- 
liiled  to  vote  at  any  election  beld  lo  any  such 

Territory  or  other  place,  or  he  eligible  for  elec- 
tion or  appoiniiiu'ni  to  or  be  entitled  to  hold 
ai)v  office  or  place  of  public  trust,  honor  or  emol- 
uiiient  in,  under  or  for  any  such  Territory  or 
place,  or  under  the  Uoited  Slates."  (22  Stat. 
81.) 

1 348 ]  Tliis  is  s  general  law  applicable  to  all  Terrl- 
tnrifs  aud  other  places  und'>r  the  exclusive  ju- 
risdiction of  the  United  Slates.  It  does  not 
piiri>ort  to  restrict  tlie  leg-lslalion  of  the  TerH- 
iiiries  over  iiindred  offenses  or  over  the  means 
fur  their  ascertainment  and  prevention.  The 
c;iM?s  in  whicb  the  legislation  of  CooL'ress  will 
supersede  the  legislation  of  a  State  or  Territory, 
without  specitic  provisions  tu  tliat  effect,  are 
those  ID  which  the  same  matter  is  the  subject 
of  le;:i8lHtion  by  both.  There  the  action  of 
Congre-sK  may  well  be  considered  as  covering 
tlio  entire  ground.  But  here  there  ifl  nothing 
of  ihis  kind.  The  Act  of  Congress  docs  not 
touch  upon  l«>n(-lnng,  advising  and  counseling 
the  practice  of  Itigiimy  and  polygamy,  that  is, 
u|>OD  aiding  and  abetting  in  the  commission  of 
those  crimes,  nor  upon  the  mode  adopted,  by 
means  of  the  oath  required  for  registration,  to 
prevent  persons  from  being  enabled  by  their 
votes  to  defeat  the  criminal  lawi  of  the  coun- 
try. 

The  judgment     tKe  court  Aefm  i*  thertfore 

Note.— The  Constitutions  of  several  StateR, 
lo  providing  for  religious  freedom,  have  de- 
cliirod  exprcFBly  that  such  freedom  shall  not  be 
construed  to  excuse  acts  of  licentiousness,  or  to 
ju.siifv  praciire.4  inconsistent  with  the  peace 
and  safety  of  ilie  Si  ate.  Thus,  the  Constitution 
of  Xew  "i  ork  of  17T7  provides  as  follows:  "The 
free  exercise  and  enjoyment  of  religious  pro- 
fession Atid  worship,  without  dtscrimioatiou  or 
preference,  shall  forever  hereafter  he  allowed, 
wiiliin  this  State,  to  all  mnnkind:  Provided, 
That  the  hberty  of  conscience,  hereby  granted, 
thai!  not  be  so  construed  as  to  excuse  acts  of 
liceDtiousDesa,  or  justify  practices  incoDsistent 
with  the  peace  or  safe^  of  this  State."  (Art. 
XXXVIII.)  The  same  declaration  ia  repeated 
ill  the  Constitution  of  1821  (ait.  VII.  3),  and 
in  that  of  1846  (art.  I.  S,  3),  except  that  for  the 
words  "hereby  granted,"  the  words  "  hereby 
secured  "  are  su&tituted.  The  Constitutions 
of  California,  Colorado,  Connecticut.  Florida, 
Georgia,  Illinois.  Maryland,  Minnesota,  Missis- 
aippi,  Missouri,  Nevada  and  South  Carolina 
contain  a  similar  declaration. 


|ZS8]  GEORGE  LOUIS  DOMINIQUE  ANTOINE 
DE  GEOFROT  bt  ai^,  Appt»., 

V. 

E.  FRANCIS  BIGGS  bt  ai- 

(Bee  8.  0.  Reporter^  ed.  mHRSD 

French  dtiten*  can  take  b$  deteent  land  in  IXt- 
triet  of  Columbia— treats  powir  iff  U.  8.— 
J'reatg  qf  ISOO  betuem  Franee  and  U.  A— 


NoTi.— As  to  eomCniettoii  and  operaOon  of  tna- 
SIM,  sea  note  to  O.  B.  T.  AmMed.  Bk.  1%  p.  MS. 
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JHttrietcf  OolunMa.  a  State— "Statu  ^  tk$ 
Union"  in  F^ch  Treaty  of  18SS  indvde 
that  Dittriet~r^ht  ^  J^uekmen  to  inherit— 
eonatruetion  of  treatief—Aet  «f  Mareh  8, 

1887. 

L  Citlxens  of  Pranoe  oao  tato  land  Id  Um  DlstiieC 
of  Columbia  br  descent  frcm  ofUaeoa  of  ttw 
United  States. 

{.  3'be  treaty  power  ef  Uie  United  States  extends 

to  all  proper  subjects  of  neirotlation  between  our 
Bovcmmeot  and  the  BovemmeDts  of  other  ac- 
tions. 

a.  DuriDff  the  contlnuanoe  of  the  Treatr  of  180O 
between  France  and  this  country,  citizens  of 
Fraace  could  take  property  In  the  District  of 
Columbia  by  iDberitance  from  cltlaens  of  the 
United  States. 

4.  AocordloB  to  the  defloltlon  of  writers  on  gm- 
enl  law.  the  District  of  CoIUTobla,  betnir  a  sep- 
arate political  community.  Is  a  State. 

5.  By  tbe  words  "States  of  tbe  Union"  Id  the 
Treaty  between  tbe  United  Rtatee  and  France, 
concluded  February  S8, 1653,  is  meant  all  political 
communities  exercising  legislative  powers  In  the 
country,  not  only  tbe  United  Btatee,  but  also  the 
Territories  aud  the  District  of  Columbia. 

6.  By  that  Treaty  tbe  disability  of  French  mcD 
from  alieoave  In  dtoposlna  and  InherltlDg  prop- 
erty, real  and  personal,  is  rwnoved. 

7.  Treaties  shoold  be  llberaUy  construed,  so  as  to 
carry  out  the  apparent  intention  of  tbe  psrtlfts 
to  secure  equality  and  reciprocity  between  tbcm. 

8.  Id  tbe  Act  of  March  8, 1887,  there  ia  a  plain  Im- 
plication  Uiatpropertjr  Id  the  District  of  Colum- 
bia and  Id  tbe  Territories  may  be  acquired  by 
aliens  by  inheritance  under  existing  laws. 

[No.  1431.  J 
Submitted  Dee.  tS,  1889.    Decide  FA.  S,  1S90. 

APPEAL  from  a  decree  of  tbe  Supreme 
Court  of  tbe  District  of  Columbia  sustain* 
ing  a  demurrer  and  dismissing  an  action  for 
the  sale  of  real  estate  of  an  intestate,  sittiata 
in  the  District  of  Columbia,  and  a  division  of 
the  proceeds  among  his  heirs,  dtfzens  of  Franco. 
Revevfed. 

Statement  by  Mr.  Juttiee  TMdx 
On  the  19th  dav  of  Januanr,  1888,  T.  Law- 
rasoo  RifTgs,  a  citizen  of  the  United  Htaies  and 
a  resident  of  the  District  of  Columbia,  died  at 
Washington,  intestate,  seised  In  fee  of  real 
estate  of  great  value  lo  tbe  District  Tbe 
complainants  are  citizens  and  residents  of 
France  and  nephews  of  the  deceased.  On  the 
12th  of  March,  1672,  the  sister  of  thedeceased, 
then  named  Kate  S.  Riggs,  intermarried  with 
Louis  de  Geofroy,  of  France.  She  was  at  tbe 
time  a  resident  of  the  District  of  Columbia  and 
a  cidzea  of  the  United  Sutea.  He  was  then 
and  always  has  been  a  citizen  of  France.  Tbe 
complainants  are  the  children  of  this  marriage, 
and  are  infants  now  rei^ding  with  their  father 
in  France.  One  of  them  was  bom  July  14, 
1878.  at  Pekin,  in  China,  whilst  his  father  was 
the  Frendi  minister  plenipotentiary  to  that 
countrr,  and  was  there  only  as  such  minister. 
The  other  was  born  October  18, 1875,  at  Cannes, 
in  France.  Their  mother,  who  was  a  sistei 
of  all  the  defendants  except  Medors,  wife  of 
the  defendant  K.  Francis  Riggs,  died  Febnisiy 
7.  1881.  The  deceased,  T.  Lnwrason  Riggi>.  [SW] 
left  one  brother,  £.  Francis  Riggs,  and  ihree 
sisters,  Alice  L.  Riggs.  Jane  A.  Riggs  and 
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Ccdlla  Howard,  mnrlvinc  blm,  but  no  de- 

scrtidtints  of  any  deceased  urotutsr  or  deceased 
biHiur,  except  the  cooipIaiDauts. 

Tlie  defcudanu,  witlt  the  exception  of  CeclUa 
Howard,  are,  and  alnuys  have  been,  citizens 
of  the  Unit<ii  Slates  and  realdcDts  of  the  Dis- 
trict of  Columbia.  Cedlla  Howard,  lo  1»07, 
intermarried  with  Heaiy  Howard,  a  British 
aubjcci,  and  since  that  nme  has  resided  with 
him  ill  Ent^Iand. 

The  real  property  described  In  the  bill  of 
complaint  cannot  be  divided  without  actual  Inss 
and  injurr,  and  the  interest  of  the  complain- 
ants, if  they  have  any,  as  well  as  of  the  de- 
fendants, in  the  propierty  would  be  promoted 
by  its  sale  and  a  diviuion  of  the  proceeds. 

To  the  bill  of  complaint  setting  up  these 
facts  and  praying  a  sale  of  the  premises  de- 
scribed and  a  division  of  the  proceeds  among 
the  pnrties  to  the  suit  according  to  their  re- 
spective rights  and  iDtercsts,  the  defendants 
demurred,  on  the  ground  that  the  complainants 
were  incapable  <h  inheriting  from  tbeir  uocle 
any  interest  in  the  real  estate.  The  Supreme 
Court  of  the  District  of  Columbia  sustained 
the  demurrer  and  dismissed  the  bill.  From 
the  decree  the  case  is  brought  to  this  court  on 
appeaL 

Mr.  J.  Hnbl^  Aahtoa,  for  appel- 
lant9: 

Aliens,  at  the  date  of  the  Treaty  of  Febni- 
uy  23,  1!^,  were  permitted  to  take  and  hold 
an  indefeasible  title,  in  fee,  to  real  estate  In 
the  District  of  Cnliimbia. 

Van  A'ett  v.  Uyatl.  38  U.  S.  18  Pet.  298  (10: 
168):  Moraell  v.  WaMfigton  Firtt  Nat.  Sank, 
n  V.  S.  359  (23:  436);  1  Dorser,  Laws  of  Md. 
15S;  Buchanan  V.  Dahon,  1  Harr.  &  G.  291; 
Chirac  V.  Cltirac,  J5  U.  8.  3  Wheat.  269  (4: 
286);  fipratt  v.  Bmatt.  26  D.  8.  1  PeU  843  (7; 
171),  29  U.  S.  4  Pet.  393  (7:  897). 

All  international  treaties  are  to  be  equitably, 
ftod  not  technically,  construed. 

Phillimore,  Int.  Law,  chap.  8,  p.  79;  Shanka 
T.  Dupont,  28  U.  S.  8  Pet.  249  (7:  666);  U.  8. 
T.  Ariedondo,  81  U.  8.  6  Pet.  710  (8:  554); 
Rauen&Uin  v.  Lynham,  100  U.  8.  487  (25: 
639);  The  Choetav  Nation  v.  TT.  S.  110  U.  6. 
2S  (30:  315);  Fairfax  ¥.  Bunter,  11  U.  S.  7 
Craiich,  627  (3:  461). 

The  Treaty  includefi  and  applies  to  the  Dis- 
trict of  ColumUa. 

Jott  V.  Joff.  1  Hackey  (D.  C.)  487;  Eer^urn 
T.  Elkey,  6  U.  S.  2  Cranch,  453  (2:  335);  Be 
Bryant,  Deady,  118. 

Treaties  are  to  be  interpreted  according  to 
the  law  of  nations. 

Drvmmond'a  Cam,  2  Enapp,  P.  C.  Rep.  205. 

The  intention  of  the  law-maker  constitutes 
the  law,  and  what  Is  implied  in  a  statute  is  as 
much  part  of  it  as  what  is  expressed. 

U.  S.  V.  Babbit.  66  U.  8.  1  Black,  81  (17: 
•6);  Indianapolis  A  St.  L.  B.  Co.  v.  Hortt,  93 
U.  8.  301  (23:  901);  Matt  v.  Union  Pae.  R. 
Co.  09  U.  S.  60  (25:  428):  Oatca  v.  Montgom- 
try  Firtt  Nat.  Bk.  100  U.  8.  244  (25:  582); 
Foftmaater  Qen.  t.  Sartv,  25  U.  8.  12  Wheat. 
148  (6:  582):  Munn  r.  lUinoit,  94  U.  8.  184 
(24:  87);  King  CorneU,  106  U.  8.  396  (27: 
60);  Murdoek  v.  Memphis.  87  V.  8.  20  Wall. 
617  (22:  487);  U.  S.  v.  Tvnen,  78  U.  B.  11 
Wall.  88  (20:  108);  BarUet  v.  Sing.  12  Mass. 
«1M  V,  S. 


649;  U.  &     Fiwman,  41  U.  8.  8How.  660. 
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Mr.  John  Selden*  for  appellees: 

The  Convention  between  the  United  States 
and  Fiance  of  1600  expired  Ita  own  limita- 
tion eight  years  afterwards. 

Chirac  v.  Uiirac,  16  U.  8.  S  Wheat.  87*, 
277  (4:  237.  288);  Oartual  T.  Bank*,  29  0.  8. 
10  Wheat.  182,  189  (6:  297,  299);  Buekaitan  T. 
Dcthtm.  1  Harr.  &  Q.  290,  201. 

Neither  the  District  of  Columbia,  nor  a 
Territory  of  the  United  States,  falls  within 
the  definition  of  a  State,  as  that  term  is  em- 
ployed in  the  Coiuthutlon,  «  in  the  Acta  of 
Congress. 

Hepburn  t.  Elbuf/,  6  U.  8.  3  Cranch,  446 
(2:332);  Corporation  of  New  Orteans  v.  Winter. 
14  U.  S.  1  Wheat.  94  (4:  45);  Bamey  t.  Balti- 
more,  73  U.  8.  6  Wall.  287  (18:  827). 

This  District  was  not  embraced  in  the  words 
"Stales  of  the  American  Union,"  as  used  in 
the  Convention  concluded  between  the  United 
States  and  the  Swiss  Confederation,  on  Novem- 
ber 25,  1850. 

Jott  v.  Joit,  1  Mackey  (D.  C.)  487. 

Whether  the  United  States  could  by  treaty 
alter  the  rules  of  inheritance  witliin  the  severu 
States  of  the  Union  was  considered  a  question 
of  great  magnitude  for  eome  years  alter  tba 
conclusion  of  the  Consular  Gonvention  tft 
1868. 

FrtderiOaon  t.  Ltmitiana,  64  U.  8. 28  How. 
448(10:  678). 

The  Treaty  is  expressly  limited  to  the  States 
of  the  Union  whoee  laws  permit  it. 

Frewtt  Y.  Orentaitz,  60  U.  8.  19  How.  7 
(16:  674). 

Two  clauses  cannot  be  inverted,  for  the  pur* 
pose  of  creating  a  meaning  for  them. 
Doe  T.  Con^nt,  78  C.  8.  0  WaU.  458  (18: 

869). 

By  the  common  taw,  as  the  same  was  trans- 
planted into  Maryland,  the  alien  was  excluded 
from  the  acquisition  of  land  by  descent. 

Buchanan  v.  Beahon,  1  Harr.  &  O.  288; 
Ovmr  T.  Smith,  23  Md.  247. 

Ilie  Act  of  Maryland  of  December  19, 1701, 
does  not  remove  the  disability,  arising  from 
common-law  principles,  of  an  alien  to  inherit 
lands  lying  in  this  District,  from  a  citizen 
thereof. 

Spratt  V.  Spratt.  28  U.  8. 1  Pet.  848(7:  171), 
20  U.  8.  4  Pet.  896  (7:  897);  Joit  t.  JM.  1 
Mackey  (D.  C.)  408. 

A  later  statute  which  does  not  expresslj  re- 
peal previous  legislation  upon  the  subject  does 
not  supersede  such  legidation  unless  the  new 
statute  embraces  the  entire  field  covered  by  the 
former,  or  manifests  a  plain  Intention  to  fur- 
nish a  new  and  exclusive  mtem  upon  the  sub- 
ject. 

U.  S.  V.  JVnm.  78  V.  8.  11  Wall.  OS  (80: 
154);  ffendermm'M  Toiaeeo.  78  U.  8.  11  Wall. 
657  (30:  237);  Murdoek  v.  Mrniphd*,  87  V.  S. 
20  Wall.  617  (22:  438);  King  v.  ComeU,  106 
D.  8.  896  (27:  60);  Bed  Sock  v.  Benrg,  106  U. 
8.  601,  603  (27:  253):  Cook  County  v.  U.  8. 
Nat.  Bank.  107  U.  8.  451  ffi7:  689);  flwa  v. 
Bowler,  107  U.  8.  588  (37:  «8). 

Repeals  by  implication  are  not  to  be  favored. 

Arthur  V.  Hmnfr,  06  U.  8.  140  (24:  818); 
Bx  parte  Crow  Dog,  109  D.  8.  570  (27:  1035); 
Chev  Beong  v.  U.  8.  113  U.  8.  649,  600  (98: 
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778, 174)!  V.  8.  T.  Lanaton,  118  U.  8.  8B8 

m-.  165):  Chieaott.  Af.  ASt.P.B.  Co.  t,  U.  A, 
127  C.  a.  409(82:  182). 

Even  in  penal  eDactmeDts,  the  inteotlon  of 
tbe  LeffislHture  is  to  be  collected  from  the 
worda  lliev  employ. 

U.  S.  V.  WiUberger,  18  U.  S.  0  Wheat  9S  (5: 
48);  Tfi0EmaifandCaroUne,9lV.S.9irbaA. 
888  (6:  117);  American  Fur  0».  y.  tT.  8.  ^ 
V.  3.  2  Pet.  367  (7:  458);  U.  3.  v.  Mmrrit,  89 
U.  3.  14  Pet.  475  {10:  548);  TT.  8.  v.  EartweU. 
78  U.  S.  6  Wall.  396  (18:  832). 

No  statute  is  to  be  construed  as  altering  tbe 
common  law,  further  than  tta  words  im- 
port. 

SAaw  T.  St.  Lpuu  Sat.  Bank,  101  U.  8.  665 
(25:  894);  MeCooi  v.  Smith,  66  U.  S.  1  Black. 
470  (17:  231);  U.  S.  v.  Herron,  87  U.  3.  20 
Wall.  263  (22:  279);  McCreery  v.  SomeniUe, 
22  U.  S.  9  Wheat.  354  (6:  109);  Ogden  v.  Saun- 
deri.  25  n.  S.  12  Wheat.  885  (6:  648). 

A  lien  upon  land  is  a  vested  right  of  prop- 
erty, which  no  subsequent  law  of  the  State 
can  defeat  or  destroy. 

Ounn  V.  Barry,  *!  U.  8.  15  Wall.  622  (21: 
314);  Royal  Int.  Co.  v.  Stinvm,  103  U.  8.  80 
(26:  477). 

What  is  an  acquisition  bjr  ioheritaoce,  as 
dislinguialied  from  anacquisitloo  by  purchase, 
must  depend  upoD  the  local  law. 

Jo9t  V.  Jot,  1  Mackej-  (D.  O.)  491;  BamiU 
Camy,  11  U.  8.  7  Cnoch.  464  (8:  406); 
Brc^Bn.  V.  iforaland.  35  U.  8.  13  Wheat.  488 
(6:  685);  Morgan  t.  Uuitiana,  118  (J.  8.  464 
(30:  241). 

The  duty  of  the  Judicial  Departmeot  la  to 
ex«-cuie  tbe  law,  not  to  make  ft. 

Doe  V.  Oontidine,  78  U.  S.  6  Wall.  480  (18: 
876);  Spratt  v.  Spratt,  29  U.  S.  4  Fet.  408  (7: 
902). 

f  S04]     Mr.  Jtutiee  Field  delivered  the  opinion  of 
the  court: 

The  complainants  are  both  citizens  of  France. 
The  fact  that  one  of  them  waa  bom  in  Pekio, 
China,  does  not  change  bit  citizenship.  His 
father  was  a  n«nchimui,  and  by  the  law  of 
France  a  cfalld  of  a  Freachman.  though  bom 
In  a  foreign  country,  retains  the  dtizenship  of 
bis  father.  lo  this  case,  also,  his  father  waa 
engaged,  at  the  time  of  the  son's  blrtb,  in  tbe 
diplomatic  service  of  France,  being  Its  minister 
plenipotentiaiy  to  China,  and  by  public  law 
the  ebOdreo  ta  ambassadors  and  ministers  ac- 
oredited  to  another  country  rrtaln  tbe  citizen- 
ship of  their  father. 

The  question  presented  for  solution,  there- 
fore, is  whether  the  complaloants.  being  citizens 
and  residents  of  France,  inherit  an  interest  In 
the  real  estate  lo  the  Diatrlct  of  Columbia  of 
which  their  uncle,  a  dlizen  of  tbe  United  States 
and  a  recent  of  die  District,  died  seised.  In 
more  general  terms  tbe  question  is,  Can  citizens 
of  France  take  land  In  toe  District  of  Columbia 
by  descent  from  citizens  of  the  United  8tatea7 

Tbe  complainants  contend  that  they  inherit 
an  estate  In  tbe  properur  described,  by  force  of 
tbe  stipulation  of  article  VII.  of  tbe  Coavea- 
tion  between  tbe  United  States  and  France, 
concluded  February  28, 1858,  and  tbe  provisions 
of  the  Act  of  Congress  of  March  3,  1887,  to 
restrict  tbe  ownership  of  real  estate  Id  tbe  Ter 
ritoriea  to  American  citizens.   Befm  oooMet- 


TMB  VmoMD  Suxn  On.  Tm. 

Ins  the  effect  (tf  this  article  and  of  tbe  Act  of  |SS5] 
1E67,  a  brief  reference  will  be  bad  to  tbe  laws 

of  Maryland  In  force  on  the  27th  of  Febmary, 
1801,  which  were  on  that  day  declared  by  Act 
of  Congress  to  be  in  force  in  tbe  District  of 
Columbia.  The  language  of  tbe  Act  is  "that 
tbe  biws  of  the  State  of  Maryland  as  they  now 
eritt  shall  be  and  continue  in  force  in  that  part 
of  the  said  District  which  was  ceded  by  that 
State  to  the  United  States,  and  by  them  w> 
cepled."  (2  Stat.  103.) 

A  part  of  these  laws  was  the  common  law, 
and  two  Acta  of  Mar)'land,  one  passed  In 
March,  1780,  "to  declare  and  ascertain  the 
privileges  of  tbe  subjects  of  France"  within 
that  State;  the  other,  passed  December  19, 1791. 
to  ratify  her  cession  to  the  United  Sintes,  en- 
titled  "An  Act  Concerning  the  Territory  of 
Columbia  and  tbe  Cil^  of  Washington."  The 
common  law,  uomodifled  by  statute  or  trenly, 
would  have  excluded  aliens  from  inheritiog 
lands  in  the  United  States  from  a  citizen  thereof. 
Ita  docfMne  is  that  aliens  have  no  inheritable 
blood  through  which  a  title  can  be  transferred 
by  operation  of  law.  Tbe  Act  of  Maryland 
of  1780  modiGed  that  law  so  far  as  to  allow  a 
subject  of  France  who  had  settled  in  that  State, 
and  given  assurances  of  allegiance  and  attach- 
ment to  it  as  required  of  citizens,  to  devise  to 
iSrench  subjects,  who  for  that  purpose  were  to 
be  deemed  citizens  of  tbe  State.  (Dorsey's 
Uws  of  Md.  158.) 

It  also  provided  that  if  the  decedent  died  ln> 
testate  his  natural  kindred,  whether  residing 
in  France  or  elsewhere,  should  inherit  his  real 
estate  in  like  manner  as  if  such  decedent  and 
his  kindred  were  citizens  of  tbe  United  Stales. 
It  bad  no  bearing,  however,  upon  tbe  inherit- 
ance of  a  subjMt  of  France,  eicept  from  a 
Frenchman  domiciled  In  tbe  State.  The  Act 
of  Maryland  of  December  19,  1791.  which 
provided  in  ita  sixth  section  that  any  foreiimer 
might,  by  deed  or  will  thereafter  made,  take 
and  hold  lands  witbin  the  State  in  the  same 
manner  as  if  be  were  a  citizen  thereof,  and 
tbat  the  lands  might  be  conveyed  b^  bim,  and 
transmitted  to  and  Inherited  by  his  heirs  and 
relations  as  if  be  and  tbey  were  citizens  of  the 
State,  did  not  do  away  with  the  disability  of 
foreignera  to  take  reaa  property  within  tbat  |S66] 
Stale  by  inheritance  from  a  citizen  of  the 
United  States.  It  was  so  held  in  effect  in  Spratt 
V.  Spratt,  36  U.  S.  1  Pet.  843  [7:  171],  and 
39U.S.4FM.808t7:  897]. 

On  tbe  80th  of  September,  1800.  a  ConventlOD 
of  Peace,  Commerce  and  Kavigatlon  was 
concluded  between  France  and  the  United 
States,  the  7th  article  of  which  provided  that 
"the  dtlzena  and  Inbabitanta  of  the  United 
States  shall  be  at  liberty  to  dispose  by  testa- 
ment, donation  otherwise,  of  thrir  goods* 
movable  and  immovable,  holden  in  the  territory 
of  the  French  Republic  in  Europe,  and  the 
dtizens  of  the  French  Republic  shall  have  the 
same  liberty  with  regard  to  goods,  movable 
and  Immovable,  holden  in  tbe  territory  of  tbe 
United  States,  hi  favor  of  such  persons  as  thev 
shall  think  propor.  Tbe  cttiams  and  Inhabi- 
tants of  either  of  the  two  conatries,  who  shall 
be  heirs  of  goods,  movable  or  immovable.  In 
tbe  other,  shall  be  able  to  succeed  ab  inteetato, 
without  being  obliged  to  obtain  letters  of  nat- 
unlization,  and  without  having  the  effect  ot 
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tbia  provtsioii  contested  or  impeded  uoder  any 
pretext  whatever."  (8  Stai.  182.) 

Thi»  article,  by  ita  terms,  auspeDded,  during 
the  eztetence  of  the  Treaty,  the  provirions  <h 
the  common  law  of  Maryland  and  of  the  dtat- 
utea  of  that  State  of  1780  aod  of  1701,  bo  far 
as  they  prevented  citizens  of  France  from  tak- 
ing by  inheritance  from  citizens  of  ibe  United 
Slates,  property,  real  oi  personal,  situated 
therein. 

That  the  treaty  power  of  the  United  States 
extends  to  all  proper  subjects  of  negotiation 
between  our  government  and  the  governments 
of  other  nations,  is  clear.  It  is  auo  clear  that 
the  protection  which  should  be  afforded  to  the 
citizens  of  one  country  owning  property  In 
another,  and  the  manner  in  which  that  property 
may  be  transferred,  devised  or  Inhented,  are 
fltttoe  subjects  for  such  negotiation  and  of 
reg;aution  by  mutual  stipulations  between  the 
two  countries.  As  commercial  intercourse  in- 
creases between  different  countries  the  residence 
of  citizens  of  one  country  within  thd  territory 
of  the  other  naturally  follows,  and  the  removal 
of  their  disability  from  alienage  to  hold,  trans- 
fer and  Inherit  property  in  mm  cases  tends  to 

Eromote  amicable  relations.  Such  removal 
as  been  within  the  present  century  tbe  frequent 
subject  of  treaty  arrangement.  '  The  treaty 
power,  as  expressed  in  Uie  Constitution,  is  In 
terms  unlimited  except  by  those  restraints 
which  are  found  in  that  Instrument  against  tbe 
action  of  tbe  oovemment  or  of  its  departments, 
and  those  arlnng  from  the  nature  of  the  gov- 
ernment itself  and  of  that  of  the  States.  It 
would  not  be  contended  that  it  extends  so  far 
as  to  authorize  what  tbe  Constitution  forbids, 
ur  a  change  tn  the  character  of  the  government 
or  in  that  of  one  of  tbe  States,  or  a  cession  of 
any  portion  of  the  territory  of  the  latter, 
without  its  consent.  Ifbrt  teaventeorth  B.  Co. 
T.  I/)v>e,  114  U.  8.  625,  541  [29:  264,  270]. 
But  with  these  exceptions,  it  Is  not  perceived 
that  there  is  any  limit  to  the  questions  which 
can  be  adjusted  touching  any  matter  which  is 
properly  the  subject  of  negotiation  witb  a  for- 
eign country.  Ware  y.  Hylton,  S  U.  S.  3  Dall. 
IW  [1:  5681;  Chirae  v.  Ghirac,  18  U.  8.  2 
Wheat  259  [4:  234];  Hauenntein  v.  Lyiiham, 
100  U.  S.  483  [25:  6^;  Droit  dAubaine,  8 
Atty-Gen.  417;  FeopU  v.  GerAe,  5  Cal, 

Article  YIL  of  tbe  Convention  of  1800  was 
In  force  when  the  Act  of  Congress  adopting 
the  Laws  of  Maryland,  February  27, 1801,  was 
passed.  That  Law  adopted  and  continued  in 
force  Ibe  law  of  Maryland  as  it  then  existed. 
It  did  not  adopt  the  law  of  Maiyland  as  it  ex- 
isted previous  to  the  Treaty;  for  that  would 
have  been  in  effect  to  repeal  the  Treaty  so  far 
as  tbe  District  of  Columbia  was  affected.  In 
adopting  it  as  it  thm  «xi»Ud,  It  adopted  the  law 
with  its  provisions  suspended  during  the  con- 
tinuance of  the  Treaty  so  far  as  they  conflicted 
with  it— in  other  words,  tbe  Treaty,  bdng  part 
of  the  supreme  law  of  the  land,  oontrollwl  tbe 
statute  and  common  law  of  Maryland  whenever 
It  differed  from  them.  The  Treaty  expired  by 
Its  own  limitation  in  eight  years,  pursuant  to 
an  article  Inserted  by  the  Senate,  a  Stat.  19S.1 
During  Its  conHnuance  citizens  of  n«nce  could 
take  propertT  in  the  District  of  Columbia  hy 
inberitaace  ftoin  dtiiens  of  the  United  Sutn. 
1WV.S. 


But  after  ita  expiration  that  right  was  limited 
as  provided  by  toe  statute  and  common  law  of 
Muyland,  as  adopted  by  Congress  on  the  27th 
of  Februuy,  1801,  until  tbe  Convention  be- 
tween the  United  States  and  France  was  con- 
cluded, February  23,  1853.  Tbe  seventh  ai^ 
tide  of  that  Convention  is  as  follows; 

"In  all  the  States  of  tbe  Union,  whose  ex-  [^68] 
isting  laws  permit  it,  so  long  and  to  tbe  sam« 
extent  as  tbe  said  laws  sbalF  remain  in  force, 
Frenchmen  sball  enjoy  the  right  of  possessing 
personal  and  real  property  oy  the  same  tide 
and  in  the  same  manner  as  the  citizens  of  the 
United  Slates.  They  sball  be  ffee  to  dispose 
of  it  as  tbey  may  please,  either  gratuitously  or 
for  value  received,  by  donation,  testament  or 
otherwise,  just  as  those  citizens  themselves; 
and  in  no  case  sball  they  be  subjected  to  taxes 
on  transfer,  inheritance,  or  any  others  different 
from  those  paid  by  the  latter,  or  to  taxes  which 
shall  not  be  equally  imposed. 

"As  to  the  States  of  the  Union  br  whose 
existing  laws  aliens  are  not  permitted  to  hold 
real  estate,  the  President  ennikes  to  recommend 
to  them  the  passage  of  sudi  laws  as  may  be 
necessary  for  the  purpow  of  conferring  this 
right. 

"In  like  manner,  but  witb  the  reservation  of 
the  ulterior  right  Ot  establisblnjg  reciprocity  in 
regard  to  possession  and  inheritance,  the  gov- 
ernment of  France  accords  to  the  citizens  of 
tbe  United  States  the  same  rights  within  Its 
territory  in  respect  to  real  and  personal  prop- 
crty,  aod  to  inheritance,  as  are  enjoyed  there 
by  its  own  citizens."  (10  Stat.  996.) 

This  ariicle  Is  not  happily  drawn.  It  leaves 
in  doubt  what  is  mennt  by  "States  of  tbe 
Union."  Ordinarily  these  terms  would  be 
held  to  apply  to  those  political  communities 
exercising  various  attributes  of  sovereignty 
which  compose  tbe  United  States,  as  dii^tin- 

fuisbed  from  the  organized  municipalities 
nown  as  Territories  and  tbe  District  of  Col- 
umbia. And  yet  separate  communities,  with 
an  independent  local  government,  are  often 
described  as  States,  though  the  extent  of  their 
political  sovereignty  be  limited  by  relations  to 
a  more  ceneral  government  or  to  other  coun- 
tries. (Halleck  on  Int  Law,  chap.  8,  g;^  6,  6,  7.) 
The  term  is  used  in  general  jurisprudence  and 
by  writers  on  public  law  as  denoting  oi^ntzed 
political  societies  witb  an  established  govern- 
ment. Within  this  definition  tbe  District  of 
Columbia,  under  the  government  of  the  United 
States,  la  as  much  a  State  as  any  of  those  politi- 
cal communities  which  compose  the  United 
States.  Were  there  no  other  territory  under 
the  government  of  tbe  United  Slates,  it  would 
not  be  questioned  that  tbe  District  of  Colum-  [«69] 
bia  would  be  a  State  within  tbe  meaning  of 
international  law;  and  It  is  not  perceived  that 
H  is  any  less  a  State  within  that  meaning  be- 
cause other  States  and  other  territ<OT  are  also 
under  the  same  government.  In  Htipbum  v. 
BUaay,  6  U.  S.  2  Cranch,  445.  452  (2:832. 835], 
the  question  arose  whether  a  residedt  and  a 
citizen  of  tbe  District  of  Columbia  could  sue 
a  citizen  of  Virginia  in  tbe  circuit  court  of  the 
United  States.  Tbe  court,  by  Ohitf  JvtHm 
Marshall,  in  deciding  tbe  question,  conceded 
that  tbe  District  of  Columbia  was  a  dlstlnct 
political  aoclety,  and  therefore  a  State  acoord- 
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lag  10  thedeflnltloD  of  writera  oaseDeral  law; 
but  betd  tbat  tbe  Act  of  Congreaa,  Id  providiog 
for  coDtroTersies  between  ciUzeDs  or  different 
States  ID  tbe  circuit  courts,  referred  to  tliat 
term  as  used  in  tbe  CODStitutioa,  and  therefore 
to  one  of  the  States  composlog  tbe  Uoited 
States.  A  similar  concession,  tbat  tbe  District 
of  Columbia,  beiug  a  separate  political  com- 
muDity,  is,  Id  a  certain  sense,  a  State,  is  made 
br  tbis  court  In  tbe  recent  case  of  Metropolitan 
R.  Co.  V.  Diatriet  of  Ooltimlna,  decided  at  tbe 
present  term.    132  U.  B.  1,  9  [88:  281,  236]. 

Aside  from  tbe  question  in  wbicb  of  tueae 
tignificalioDS  the  terms  are  used  in  tbe  Coaven- 
tibn  of  It^SS,  we  think  tbe  construction  of  ar- 
ticle VII.  is  free  from  diRlciiltj.  In  some 
States  aliens  were  permitted  to  hold  real  estate, 
but  not  to  take  by  inheritance.  To  this  right 
to  hold  real  estate  in  some  States  reference  is 
had  by  the  words  "permit  it"  in  the  first  clause, 
and  is  alluded  to  in  the  second  clause  as  not 
permitted  in  otben.  This  will  be  manifest  if 
we  read  tbe  secoiMl  clause  before  the  first. 
This  construction,  as  wellobflerredby  counsel, 
Itives  coDsisteocT  and  harmooy  to  afl  the  pro- 
Tisionsof  the  article,  and  comports  with  its  cbar- 
acier  as  an  agreement  intended  to  confer  recip- 
rocal rigbta  on  tbe  citizens  of  each  country 
with  respect  to  property  held  hj  them  within 
tbe  territory  of  tbe  other.  To  construe  the 
first  clause  as  providing  that  Frenchmen  aball 
enjoy  the  right  of  possessing  persODal  aod  real 
property  by  the  same  title  aod  in  the  same 
manDer  as  citizens  of  tbe  United  States,  in 
Slates,  so  long  as  their  laws  permit  such  enjoy- 
ment, is  to  give  a  meaning  to  the  article  by 
wtiicli  nothing  is  conferred  not  atreadv  pos- 
sessed, and  leaves  no  adequate  reason  for  the 
concession  by  France  ^of  rights  to  citizens  of 
tbe  United  States,  made  in  tbe  third  clause. 
We  do  not  think  tbis  construction  admissible. 
It  is  a  rule,  Id  construing  treaties  as  well  as 
laws,  to  give  a  sensible  meaning  to  all  their 
provisions  if  tbat  be  practicable.  "The  inter- 
preiatton,  therefore,  nja  Vattel,  "wbicb 
would  render  a  treaty  null  and  inefficient  can- 
not be  admitted;"  and  again,  "it  ought  to  be 
ioterpreted  in  such  a  manner  as  that  it  may 
have  its  effect,  and  not  prove  vain  and  nuga- 
tory." (Vattel,  Book  II.  chap.  17.)  As  we 
read  the  article  it  declares  that  m  all  tbe  States 
of  tbe  UuioD  by  whose  laws  aliens  an  permit- 
ted to  hold  re(U  estate,  so  long  as  lucb  laws 
remain  in  force,  Frenrhman  ahall  enjoy  (be 
right  of  possessing  personal  and  real  property 
by  the  same  title  and  in  tbe  same  manner  as 
citizens  of  tbe  United  States.  Tbey  shall  be 
free  to  dispose  of  it  as  tbey  may  please — by 
don.ition,  testament  or  otherwise — just  as  those 
citizens  themselves.  But  as  to  tbe  States  by 
whose  existing  laws  aliens  are  not  permitted  to 
bold  real  estate,  the  Treaty  engages  tbat  tbe 
President  shall  recommend  to  them  tbe  passage 
of  such  laws  as  may  be  necessary  for  tbe  pur- 
pose of  conferring  that  right. 

In  determining  the  question  in  what  sense 
tbe  terms  "States  of  Ibe  Union"  are  used,  it  is 
to  be  borne  in  mind  tbat  the  laws  of  the  Dis 
trfct  and  of  some  of  tbe  Territories,  existing 
at  the  lime  the  Convention  was  concluded  in 
1853,  allowed  aliens  to  hold  real  estate.  If, 
therefore,  these  terms  are  held  to  exclude  those 
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political  oomrounities,  ourgOTemment  is  placed 
In  a  very  inconsistent  position— stipulating  tbat 
citizens  of  France  shall  enjoy  the  right  of 
holding,  disi>ofliog  of  and  Inheriting,  fn  like 
manner  as  citizena  of  tbe  United  States,  prop- 
erty, real  and  personal,  in  those  States  whose 
laws  permit  aliens  to  bold  real  estate;  tbat  fs, 
that  in  those  States  citizens  of  France,  in  hold-' 
log,  disposing  of  and  inheriting  property, 
shall  be  free  from  the  disability  of  alienage; 
and,  in  order  tbat  tbey  may  in  like  maooer  be 
free  from  such  disability  in  those  States  whose 
existing  laws  do  not  permit  aliens  to  hold  real 
estate,  engaging  that  tbe  President  shall  recom- 
mend tbe  passage  of  laws  conferring  that  right: 
while,  at  tbe  same  time,  refusing  to  citizens  of 
France  holding  property  in  tbe  District  and 
in  some  of  the  Territories,  where  the  power  of 
the  United  States  is  in  tbat  respect  unlimited, 
a  like  release  from  tbe  disability  of  alienaKc, 
thus  discriminating  neainst  them  in  favor  of 
citizena  of  France  bofding  property  in  States 
having  similar  legislation.  Ko  plausible  mo- 
tire  can  be  assigned  for  such  discrimination. 
A  right  wbicb  the  government  of  the  United 
States  apparently  desit;^  tbat  citizens  of  France 
should  enjoy  in  all  the  States,  it  would  hardly 
refuse  to  them  in  the  l>is(rict  embracing  its 
capital,  or  in  any  of  its  own  territorial  dcpend- 
endes^  By  tbe  last  clause  of  tbe  article  the 
government  of  France  accords  to  tbe  citizena 
of  the  United  States  tbe  same  rights  within  its 
territory  in  respect  to  real  and  personal  prop- 
erty and  to  inheritance  aa  are  enpjed  there  by 
its  own  citizens.  There  is  no  limitation  as  to 
the  territory  of  France  in  which  tbe  right  of 
inheritance  is  conceded.  And  it  declares  that 
this  right  is  given  in  like  manner  as  tbe  rltrht 
Is  given  by  the  government  of  the  United 
States  to  citizens  of  France.  To  insure  reci- 
procity in  the  terms  of  the  Treaty,  It  would  be 
necessary  to  bold  tbat  by  "Slates of  the  Union" 
is  meant  all  the  political  communities  exercis* 
ing  legislative  powers  in  tbe  country,  embrac- 
ing not  only  those  political  communities  wtiich 
constitute  tbe  United  States,  but  also  those 
communities  wbicb  constitute  tbe  political 
bodies  known  as  Territories  and  the  District  of 
Columbia.  It  Is  a  general  principle  of  con- 
struction with  respect  to  treaties  tbat  they  shall 
be  liberally  construed,  so  as  to  carry '  out  tbe 
apparent  Intention  of  the  partiea  to  secure 
equality  and  reciprocity  betvreen  tbem.  As 
tbey  are  contracts  between  Independent  nations, 
in  their  construction  words  are  to  be  taken  in 
their  ordinary  meaning,  as  understood  in  the 
public  law  of  nations,  and  not  in  any  artifical 
or  special  sense  impressed  upon  tbem  by  local 
law,  unless  such  restricted  sense  ia  clearly  in- 
tended. And  It  has  been  held  by  this  court 
tbat  where  a  treaty  admits  of  two  construe- 
tions,  one  restrictive  of  rights  that  may  be 
claimed  under  it  and  the  other  favorable  to 
tbem,  the  latter  is  to  be  preferred.  Hautnste%n 
V.  LyuJtam,  100  U.  S.  4«7  [25:  629].  'JTie  stip- 
ulation tbat  the  government  of  France  In  like 
manner  accords  to  the  citizens  of  tbe  United 
States  tbe  same  rlgjils  within  its  territorv  In 
respect  to  real  and  personal  property  in  inheri- 
tance as  are  enjoyed  there  by  its  own  citizens, 
indicates  that  that  government  considered  tbat 
similar  rights  were  extended  to  its  citizena 
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within  tbe  territory  of  tbe  United  States, 
whiterer  tbe  deslgnatloa  given  to  their  differ* 
•nt  political  commuoltiea. 

We  are  therefore  of  opinion  that  tbla  la  the 
meaoing  of  the  article  in  questioa— that  there 
•ball  be  reciprodt;  In  retipcct  to  tbe  acqulaitlcHi 
and  Inberitaooe  of  propeny  In  one  country  by 
tbe  citiseoB  of  tbe  other;  that  la,  in  all  political 
oommnnltiea  b  tbe  Uuited  States  where  legis- 
lation permitu  aliens  to  hold  real  estate,  the 
disability  of  Frenchmen  from  alienaee  io  dis- 
posing and  inheriting  property,  real  and  per- 
■ooal.  Is  removed,  and  tbe  same  right  of  dis- 
position and  ioberitance  of  property,  in  France, 
18  accosded  to  citizens  of  the  United  Htates,  as 
Is  there  enjoyed  by  its  own  citizens.  This 
construction  nnds  support  in  the  first  section 
of  tbe  Act  of  March  8,  1887.  (24  Stat.  47«. 
chap.  840.)  That  section  declares  that  It  sbdl 
be  unlawful  for  any  person  or  persons  not  taU- 
zens  of  tbe  United  States,  or  who  have  not 
declared  their  intention  to  become  citizens,  to 
thereafter  acquire,  hold  or  own  real  estate,  or 
any  interest  therein,  in  any  of  tbe  Territories 
of  tbe  United  States  or  in  tbe  District  of  Col- 
umbia, except  snch  as  maj  he  aoqulred 
inheritance  or  In  good  Caltb  in  the  ordinary 
course  of  jusUce  In  the  collection  of  debts 

^cvioosly  created.  There  is  here  a  plain  im- 
ication  that  property  in  the  District  of  Col- 
umbia and  in  tbe  Territories  may  be  acquired 
by  aliens  by  inheritance  under  existing  laws; 
and  no  property  could  he  acquired  by  them  In 
tbe  Disbict  by  inheritance  exc^  virtue  of 
the  law  of  Maryland  as  it  existed  when  adopted 
by  the  United  States  during  tbe  existence  of 
the  Convention  of  1800  or  under  the  seventh 
article  of  the  Convention  of  ia^8.  Our  con- 
.„-.  elusion  Is  that  tbe  complainants  are  entitled 
IX73J  10  lake  by  inheritance  an  interest  In  tbe  real 
property  in  the  District  of  Columbia  of  which 
their  uncle  died  seized.  7^  decree  of  tHe  eouri 
bdou  wilt  therefore  be  reverted  and  the  eaute 
remanded,  mth  tUreetim  to  overrvle  the  de- 
murr0r^f  tt«  dtfMatU;  and  it  iamordered. 


C»«l  JOHN  W.  BURT  m  al.,  jS^, 

V. 

ALBXANDER  F.  EYORT  sr  ai- 

(See  S.  a  Reportw*!  ad.  WW.) 

Rule  for  eonttruing  patent—patent  for  improw- 
ment  in  hooU  and  »hoee—no  patentable  inw»- 
tion—improvemmt,  when  patentable— im- 
proeement  in  degree — eontbining  old  devieee^ 
for  wAof  a  patent  may  be  granted. 


1.  In  ooDstrutng  a  patent.  It  la  nnrrnnaij  to  ood- 
•Ider  tbe  state  of  the  art  when  the  apidlcatlOD  for 
it  wu  made. 

Z.  The  aialm  in  tbe  patent  No.  60,878.  laaued  to 
Evor7  and  Heatoa  Nov. «.  186S,  for  an  "Improve 
ment  in  iMwts  and  ahoea,"  ia  for  a  manufactured 
article,  and  not  tor  a  mode  of  produdDg  it :  as 
floeh,  there  Is  no  pateotable  devloe  or  function  in 
their  oboe. 

&  There  Is  no  patentable  Invention  In  the  patent ; 
It  la  merely  a  carrying  forward  of  tbe  original 
Idea  of  the  earlier  patents  on  the  ume  aubjeot.— 
aobangelnfomandarrangementof  theconstlt> 
ueat  parts  of  tliesboe,<ff  an  impravementlod^ 
greeonly. 

4.  Every  Improvement  in  an  arttole  la  not  patent 
able.  Tbe  t«et  is  that  the  improvement  must  to 
the  product  of  an  origlna]  conception. 

i.  A  awe  oarrjlng  forward  or  moreextended  ap- 
pUoatioa  of  an  orfglnal  Idea-a  more  improve- 
ment In  decree—  la  not  Invention. 

&  Neither  is  It  foventlon  to  combine  old  device* 
Into  a  new  article  wltbout  produolnff  any  new 
mode  of  operation. 

7.  A  person,  to  to  entitled  to  a  patent,  must  have 
Invented  or  dlMOvered  some  new  and  useful  art, 
machine,  manufacture  or  oomposlUoQ  of  matter, 
or  some  new  and  useful  Improvement  thereof; 
and,lt  is  not  enough  that  a  thins  shall  be  new.  In 
tto  anisa  thatln  tto  stope  or  form  In  which  tt  ta 
produced  it  shall  not  have  been  before  known, 
and  ttot  It  shall  to  umf  ul,  but  It  must  amount  to 
an  Invention  or  diiuverr. 

Wo-  164.] 

Argued  Dee.  16,  1889.    Decided  Feb.  S,  1890. 

APPEAL  from  a  decree  of  the  Circuit  Court 
of  the  United  States  for  the  District  of 
Massachusetts,  in  favor  of  plaintiffs,  for  dam- 
ages toT  the  amount  of  royalty  fouiu  due  by 
the  nutster  finr  infrineement  of  letters-patent 
No.  69,876,  issued  to  Evory  and  Beaton,  Nov. 
6, 1866,  for«ilm|»oTeineDtinboot8snd ahoea. 
Bmerakl. 

Tbe  facts  are  stated  In  the  opinion. 

Mr.  Otorfl^  D.  Noyee.  for  appellAuU; 

Tbe  piactioe  of  maintaining  bills  nominally 
for  Injunction  and  account,  but  really  for  tbe 
purpose  of  compelling  payment  of  license  feea, 
has  l)een  condemned  and  virtually  overruled 
by  this  court. 

Bureka  Co.  v.  Bailey  Co.  78  U.  8.  11  Wall 
488  (20:  209);  Boot  v.  Lake  Share  dit  M.  S.  B. 
Oo.  lOS  U.  8.  305  (36:  981);  Bander*  v.  Logan 
2  Fifib.  Pat.  Caa.  168. 

The  right  to  profits  depends  on  the  right  to 
an  injunction. 

Parker  v.  Winnipiteogee  Lake  O.  dt  W.  Oo. 
67  U.  8.  a  Blacli,  645  (17:  338);  Nere  York 
Guaranty  Co.  v.  Memphit  Water  Uo.  107  U.  8 
205  (27:  484);  WHght  T.  BtUmm,,  08  U.  8.  1 
Wall.  16  (17:  666). 


Norn.— fVM-  wAot  patenta  ore  0ranl«d;  de- 
clared w>td,-aee  note  to  Bvans  v.  Eaton,  Bk.  4,  p. 
488L 

Am  Io  potenfaMIttv  of  taventtona,  see  not*  to 
Thompson  v.  Bolaselier,  Bk.  a,  p.  76,  and  to  Corning 
V.  Burden,  Bk.  H,  p.  flSS. 

.A*  to  olKindonmenC  0/ inwntlon,  see  not*  to  Pen- 
nock  T.  Dialogue.  Bk.  7,  p.  8X7. 

AMto  dfitlnetfm  hetveen  toventfotuo/ffleetenfmn, 
orticlaa  or  prod^tete,  and  proeema:  when  loiter  pat- 
ented,—see  note  to  Coming  v.  Burden,  Bk.  14,  p.  083. 

^  to  inciwiing  procest  and  product  «n  $amep<U- 
infc  eqwote  patenfs  then/or^-aee  note  to  Bvana  v. 
aaton.Bk.4,p.WL 

Its  V.  s. 


to  tD/Mt  rMnns  mav  «DMr,  lee  nou  to  0*IlelUr 
V.  Hone,  Bk.  14,  p.  001. 

A$  to  assiffnment,  before  imang  and  refemtlno  pat- 
ent; reeot-ding,  vOien  osstffnment  transfcrt  cxttndtd 
terma,— see  note  to  Gayler  v.  Wilder,  Bk.  U,  p.  GOi 

Ae  to  when  aaafimee  may  me  for  Imfringemeni; 
when  patetaee  ffluit,-  wTlen  lhe\i  mutt  foin,—tee  note 
to  Wilson  V.  Rouneau,  Bk.  11,  p.  lUl. 

At  to  damaoet  for  in^ngement  of  patent;  treble 
dama0ea,-«ee  note  to  Hon  v.  Bmwson,  Bk.  18,  pb 
SSL 

At  to  notet  gtven  for  pateHt^rtghU;  purehoser  bo- 
fore  maturUv,-eea  noUto  HandevUle  v.  Welch,  Bk. 

6,  p.  87. 
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The  taw  doea  not  recognize  a  right  of  the 
patentee  either  to  compeosatioo  or  to  pro&U) 
when  he.  has  not  lost  anything  and  when  the 
infringer  baa  not  made  a  profit. 

Aw?<!T.  Weiteott,  130  U.  S.  152  (89:  888). 

A  court  of  equity  is  governed  tnr  the  same 
evidence  of  damages  as  u  a  court  of  law. 

Parkt  V.  Booth,  102  U.  8.  96  (26:  54);  PMlp 
f.  yock,  84  U.  8.  17  Wall  460  (21:  679);  Tea 
r.  Huntingdon,  64  U.  6.  28  How.  2  (16:  479); 
H'hitney  v.  Emmett,  1  Baldw.  803. 

This  court  bas  affirmed  decrees  for  nominal 
damages, but  the  matter  does  not  appear  to  bave 
been  brought  to  the  attention  of  the  court. 

Oarretton  v.  Clark,  lllU.  8.  120  (28:  871); 
Slack  T/tarru,  111  U.  S.  122  (28:  872);  Hude 
T.  Wescott.  180  U.  8.  152  (82:  888). 

The  statute  does  not  authorize  a  recovery  of 
a  deffodnnt's  proflta. 

Whitnev  v.  Emmett,  1  Baldw.  806;  Hoj^  v. 
Emfr$on,  52  U.  8.  11  How.  587  nS:  824); 
8ei/mour  v.  MeCormiek,  57  U.  8.  16  How.  480 
(14:  1024);  Boot  v.  Lake  8hor$  AM,  3.  R  Co. 
105  U.  8.  205  (26:  (61);  TUffhmen  T.  Pnetttr, 
125  U.  8.  186(81:  664). 

The  statute  was  intended  to  suppiT  the  ob- 
vious defect  Id  equity  jurisdiction  lUuslrated 
in  Livingston  Woodworth,  66  U.  8.  IB  How. 
646  (14:  809);  or  Dean  v.  Maaon,  61  U.  8.  20 
How.  198  (15:  876);  Whittemore  v.  Cutter.  1 
Gall.  478;  Sililw  v.  Foote,m.  V.  8.  20  How. 
878  (15:  953);  Littl^eld  Y^erry,  88  U.  8.  21 
Wall.  205  (22:  677);  BirdtaU  v.  CMidS^tf,  M  U. 
8.  64  (23:  802). 

In  the  absence  of  all  other  evideoce,  tbe  law 
presumes  a  nominal  damage. 

Whitney  T.  SmmtU,  1  Baldw.  808;  Seffmour 
T.  MeCormiek,  57  U.  8. 16  How.  480  (14: 1024); 
BtrdtaU  v.  Cootidge,  93  U.  8.  64  (28:  302);  Nea 
York  T.  Banmntu  64  U.  B.  88  How.  487  (16: 
616). 

Jfr. Frederick  H.  Betis.  for  appellees: 

Tlie  changes  introduced  by  the  plaintiff,  ap- 
parently slight  in  themselves,  are  yet  import- 
ant as  adapting  the  shoes  to  a  proper  fulfill- 
ment of  their  u»es,  and  hence  are  properly 
desierviog  of  protection. 

Emeraon-v.  Hoae,  8  Fed.  Rep.  327;  TreadwU 
T.  Parrott,  6  Blatchf.  869,  87& 

The  ^rant  erf  royalties  Id  •  number  of  In- 
■tances,  in  which  the  license  fees  were  paid.  Is 
nifficient  to  justify  recovery  against  an  infriog- 
Ing  defendant. 

BvTdell  V.  Denig,  93  U.  8.  716-720  (28:  764- 
766);  f^ndtri  v.  Logan.  2  Fish.  Pat.  Cas.  167- 
170;  Litingtttm  v.  Jonet,  2  Fish.  Pat  Cas.  207- 
fllO;  Judaon  v.  Bradford,  16  PaL  Off.  Oaz. 
171-174;  Clark  t.  Wo<uter,tl»  U.S.  882-826 
<80:  892, 898). 

Mr.  Juttim  Lamar  delivered  the  opinion  of 

the  court: 

This  is  a  suit  in  equity  brought  in  the  CMr- 
«nit  Court  of  tbe  United  States  for  the  District 
of  Masoachusptts,  by  Alexander  F.  Evory, 
Aloozo  Heston  and  J.  B.  Belcher  against  John 
W.  Burt  and  Fred  Packard,  composing  tbe 
Arm  of  Burt  &  Packard,  for  the  alleged  in- 
"TringenicQt  of  letters-patent  No.  69,375,  issued 
to  said  Evory  and  Henton,  November  6,  1866, 
for  an  "improvement  in  boots  and  shoe*." 

Tbe  bill,  filed  December  9.  1880.  alleged  the 
MS 


issue  of  said  letters-patent  to  tbe  plaintiffs  Ev- 
ory and  Heston;  the  assignment  of  a  one-half 
Interest  therein  to  tbe  plaintiff  Belcher;  the  [350] 

gaming  of  an  exclusive  license  to  the  National 
ubber  Company  to  manufacture  rubber  goods 
containing  the  invention  patented;  and  tbe  In- 
fringement bv  the  defendants,  which  was  said 
to  consist  intoelr  having  made  and  sold  shoes 
and  ^iters  constructed  fn  accordance  with  the 
specification  and  drawings  contained  in  letters- 

Kteot  No.  200,129,  granted  to  tbe  defendant 
ckard  June  18, 1876,  and  also  other  shoes 
and  gaiters,  all  of  which  contained  Uie  inven- 
tion In  the  plalntifb'  patent.  Tbe  bill  prayed 
an  injunction,  an  accounting  and  damages. 

The  defenses  pleaded  in  the  answer  were 
non-infringement;  an  anticipation  of  the  plain- 
tiffs' invention  by  certain  English  patents  dated 
in  1856  and  1880,  reapectlTely;  and  want  of 
novelty  in  the  invention,  because,  long  prior  to 
tbe  Issue  of  plaintiffs'  patent,  one  Jacob  O. 
Patten  oiF  Phfladelpbla  bad  manufactured  and 
sold  shoes  constructed  on  the  same  plan  as  de- 
scribed in  that  patent.  Issue  was  joined, 
proofs  were  taken,  and  on  tbe  3d  of  February, 
1888,  the  circuit  court  entered  a  decree  sustain- 
ing the  plaintiffs'  patent,  and  adjudging  that 
there  bad  been  an  Infringement  of  it  by  tbe  de- 
fendants; and  accordingly  referred  the  case  to 
a  master  for  an  account  of  profits,  and  for  the 
determination  of  damages,  if  any,  by  reason  of 
such  infringement.  Story  v.  Burt,  15  Fed. 
Rep.  112.  October  18.  1684,  the  master  fik-d 
his  report,  in  which  be  found  that  the  defend- 
ants bad  made  and  sold  41.297  pairs  of  shoes 
which  infringed  the  ptaiotiib'  patent,  but  that, 
as  they  made  no  difference  in  price  between 
shoes  containing  the  Invention  of  tbe  plaintiffs 
and  those  without  it,  tbey  therefore  made  no 
profit  from  such  infringement;  that  Belcher 
was  tbe  only  one  of  the  plaintilXs  who  was  en- 
gaged in  making  or  aetling  shoes,  and,  as  he 
mw  and  sold  less  than  1,000 shoes  containing 
the  invention  in  the  patent,  he  was  notdamaged 
by  reason  of  defendants'  infringement;  but  that, 
as  the  evidence  showed  that  the  plaintiffs  had 
an  established  royal^of  three  cents  a  pair,  for 
shoes  made  under  that  patent,  and  hftd  issued 
licenses  and  sold  stamps  to  persons  desiring  to 
use  their  patent,  the  licensees  payingsuch  roy- 
alty, tbe  defendants  shoold  pay  the  plaintiffs 
that  royalty  on  the  number  of  shoes  made  by 
them  coDtatning  the  infringing  device,  to  wit,  1351] 
41,297  pairs,  that  is,  tbe  sum  of  three  cents  a 
pair,  or  $1,288.91.  Exceptions  were  filed  to 
tbis  repOTt,  but  they  were  overruled  bj  the 
court,  and  00  the  29tb  of  January,  1886,  a  final 
decree  was  entered  confirming  it  and  assessing 
damages  in  Ihesumof  $1,238.91,  that  being  the 
amount  of  tbe  royalty  found  due  by  tbe  master. 
An  appeal  from  that  decree  brings  tbe  case  here. 
The  materia]  parts  of  the  specification  of  the 

filain tiffs'  patent  and  the  drawings  are  as  foL 
ows:  "  Our  said  invention  cooslAs  in  a  novel 
mode  of  constructing  shoes  and  gaiters, 
whereby  the  ordinary  elaslic  goring  at  the  sides 
and  the  tedious  lacing  up  at  the  front  are  both  [352] 
dispensed  with,  while  at  tbe  same  time  thetopa 
will  expand  to  receive  the  foot,  and  fit  neatly 
and  closely  around  the  ankle  when  tbe  shoe  u 
on,  being  also  water-tight  to  tbe  extreme  top  of 
the  sboa  .  .  .  Figure  1  represents  a  side  ele> 
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vitioo  of  OUT  toTentlon;  Fig.  fi  a  plan  or  top 
view  of  tbe  same;  and  Figs.  8  and  4  lepTesenl 
detached  view*  or  patterns  of  the  Mvetw  parta. 


Similw  letters  of  refereoce  In  the  aereral  figures 
hidicate  like  parta  of  onr  iDvention.  A  lepre- 
•enta  the  froot  of  the  shoe,  and  has  attached  to 
its  rear  edge  a,  as  shown,  a  gore  flap  (mailed 
D).  B  represents  the  back  of  the  shoe,  and  has 
attached  to  Its  front  edge  b,  as  shown,  a  correi- 
ponding  gore  flap  (rparked  C).  The  front  snd 
back  are  sewed  together  at  those  parts  of  tbeir 
contiguous  edges  marked  a'  and  b',  and  the  flap 
C  is  arran^ied  upon  the  flap  D,  bringing  tbeir 
corresponding  edges  e  and  d  upon  each  other, 
whicli  are  then  sewed  together,  tbe  two  flaps 
thus  arranged  forming  a  double  extension  j^ore 
upon  each  side  of  the  shoe,  which  readily  ex- 
pand!! to  admit  the  foot,  and  which  may  then 
be  folded  forward  over  the  instep,  and  be  se- 
cured by  a  buckle  or  knot,  or  by  a  suitable 
la<-in^,  as  desired.  .  .  .  We  do  not  claim, 
br[>a<llv.  for  an  extension-gore  flap  inserted  in 
the  ankle  oi  gaiter  shoes,  for  this  is  fully  cov- 
ered by  the  broad  claim  of  Samuel  Babbit's 
paieut,  issued  March  7,  ISW.  to  which  our 
patent  will  be  subject;  but  our  mode  of  con- 
struction is  an  improvement  upon  that,  and  all 
tnc  other  modes  since  patented,  in  the  following 

Krticulara,  viz:  first,  it  requires  less  stock  In 
consiructloD,  and  is  therefor^  cheaper  than 
those  in  which  the  gore  is  inserted  in  the  heel; 
aecnnd,  it  is  neater  In  appearance,  and,  being 
adjustable  to  the  aokle,  it  may  be  fitted  even 
w  here  there  is  a  variation  in  the  size  of  the  shoe, 
thus  rendering  it  more  available  in  tbe  con- 
atruction  of  shoes  for  nle  at  wholesale;  third, 
it  avoids  tbe  wrinkle  in  the  heel  Id  Babbit's 
conntruction  of  shoes,  which,  being  exposed  to 
the  friction  of  the  leg  of  tbe  pantaloon,  sooo 
wears  into  a  hole;  fourth,  by  giving  expansion 
forward  to  the  vamp  in  front  of  the  ankle  It 
admits  of  the  more  easy  introduction  of  tbe 
foot,  and  allows  a  neater  fit  than  is  attainable 
when  the  gore  is  In  the  heel.  What  we  do  daim 
f8ft3]  «a  oar  inTentton,  and  desire  to  aecare  by  letteii- 
in  V.  S.  U.  S..  Book  88. 


patent.  Is — a  shoe  when  constructed  with  an 
expansioD-gore  fiap,  C  D.  the  external  fold,  C, 
of  which  ■  attached  to  and  in  front  of  the 
quarter,  B,  and  tbe  Internal  fold,  D,  of  which 
is  attached  to  and  in  rear  of  the  vamp.  A,  the 
said  several  parta  and  pieces  being  respectively 
constructed  and  tbe  whole  arranged  for  use 
substantially  in  the  manner  and  for  the  purpose 
set  forth." 

In  constnilDg  this  patent  the  court  below 
followed  the  decision  of  the  Circuit  Conrt  of 
the  United  States  for  the  District  of  Connectt< 
cut  {Judge  Shipman)  In  Btffrjf  v.  Candu.  2  Fed. 
Rep.  542,  and  seemed  to  assume  that  do  ques- 
tion was  presented  here  touching  its  validity. 
After  r^errlng  to  the  fact  that  the  patent  had 
been  held  valia  In  Evory  v.  Candee,  tupra,  the 
court  said:  "Its  validity  is  not  now  assailed, 
unless  a  wide  construction  is  given  to  the  claim, 
and  this,  as  is  most  usuaT,  is  the  difficult  point." 

The  assignments  of  error  are  seven  in  num* 
her;  but  in  the  view  we  take  of  the  case  it  is 
necessary  to  examine  only  tbe  first  three  of 
them,  which  are,  that  the  court  erred  (l)in 
holding  that  tbe  patent  is  valid;  (3)  io  holding 
that.  Id  view  of  tbe  antecedent  state  of  the  art. 
the  patent  bad  been  Infringed  by  tbe  defend- 
ants; and  (3)  Id  construing  the  patent. 

These  assignments  may  be  properly  consid- 
ered together.  In  construing  the  patent  it  will 
be  necessary  to  consider  the  state  of  the  art 
when  the  application  for  it  was  made.  Tbe  o\y 
lect  sought  to  be  accompHahed  was  to  mate 
improvemeuts  upon  ordinary  shoes  so  that  they 
would  be  water  tight  and  would  exclude  dbt. 
It  is  shown  by  the  record  that  long  prior  to  the 
time  when  tlie  application  for  the  palent  was 
made  there  bad  been  a  number  of  efforts  made 
in  tbe  direction  of  accomplisbing  the  same  re- 
sult. As  earl^  as  1856,  Stephen  Norrls,  of 
England,  received  a  patent  there  for  "improve- 
ments io  the  manufacture  of  boots  and  shoes 
and  other  coverings  for  the  human  feet;"  and 
in  1860,  Norris  and  Robert  Rogers  obtained  an- 
other patent  in  England  relating  to  tbe  same 
subject  matter,  and  intended  to  oe  an  improve- 
ment upon  the  invention  in  the  prior  patent. 
These  patents  were  broad  in  their  claims,  and 
were  Intended  to  cover  any  device  by  which 
boots  and  shoes  could  be  made  water-tight  by 
means  of  the  cut  of  the  various  pieces  compos- 
ing them.  Various  designs  were  adopted  and 
used  by  the  patentees  In  those  patents  for  the 
manufactured  article  to  which  the  patents  i» 
latcd. 

In  his  specification  to  the  patent  of  3859, 
Norris  says:  "My  Improvements  consVtt  In 
adapting  to  boots,  shoes  and  other  coverings 
for  the  human  feet,  gusaeta  of  novel  and  im- 
proved construction,  in  combination  with  ordi- 
nary fastenings,  for  the  purpose  of  enabling 
boots,  etc..  to  be  readily  adapted  and  secured 
to  and  detached  from  tbe  feet,  and  at  the  same 
time  preserved  water-tight  at  such  parts  when 
necessary.  The  following  are  a  few  examples 
of  the  mode  of  adapting  my  said  improvements 
to  certain  descriptions  of  boots,  shoes  and  other 
coverings  for  the  human  feet.  First,  as  regards 
ladies'  boots,  I  propose  to  employ  side  gussets 
of  clotti  or  leather,  so  combined  with  elastle 
material  as  Uiat  the  said  gussets  shall  always 
bs  preserved  &t,  Instead  &  wrinkling  or  over^ 
l9tH>  **g,  as  heretoftm.  Jbiother  moult  to  aa» 
41  64f 


Digitized  by  Google 


849-85» 


SUFREMB  CODBT  0»  THK  UhITBD  StATU. 


Oct.  TcjtM, 


cure  folding  side  gussets  and  fastenings,  com- 
posed either  by  Interlacing  into  two  rows  of 
books  strips  of  einstic  or  eyelets.  The  openings 
for  the  gussets  I  propose  to  make  at  each  side 
of  the  boot,  and  toextend  It  from  the  top  in  an 
OTnaniental  directioo,  either  towards  the  toe  of 
the  boot  or  tbe  sole  thereof,  or  towards  the 
beel.  Aod  as  regards  gentlemen's  boots  aod 
other  similar  coverings.  I  propose,  in  manufac- 
turing boots  known  und  distinguished  as  Bluch- 
ers, to  form  tbe  side  seams  i  hereof,  or  close  the 
'fore'  and  'back'  parts,  somewhat  after  tbe 
manner  of  WelliugtoD  l»ots,  so  as  to  resemble 
the  •^nmcTcbCDOntliefeet.and  to  enable  Bluch 
er  boots  to  Ik-  more  retidily  put  on  and  tnkcn  off 
than  heretofore,  by  emplojitig  the  aforesaid 
gushers  in  combiuatiou  with  borts  of  the  above 
dfcriptioD.  In  order  to  explain  my  said  in- 
TeiiiioQ  as  completely  as  possible,  I  now  pro- 
ceetl  to  dewribe  tbe  best  meaus  I  am  acquaialed 
Willi  for  carryiug  the  snmc  into  practical  effect, 
reference  being  had  to  tbe  illustrative  drawlDgt 
hereunto  auncxcd,  and  to  the  numeral  figures 
and  Idlers  of  reference  marked  thereon  respec- 
tively, as  follows."  Then  follows  the  descrip- 
tion of  tbcdrnwiogs  relating  to  tbe  patent,  aod, 
|3SS]  in  conclusion,  the  spccificatioa  saya:  "I  would 
ix'uiurk  that  tbe  principal  poiuts  to  be  atleuded 
to  ill  these  improvements  are  to  have  tbe  gus- 
sets tbe  proper  size,  and  to  connect  them  to  the 
fniut  nnd  back  parts  of  the  boot,  or  to  tbe  back 
p.irt  only  thereof,  by  sewing  and  sUibhing,  or 
utlier  ktiowD  means,  bo  that  they  may,  when 
ncci'^Mary,  be  tendered  water-proof;  and  this 
applies  more  particularly  to  men's  boots.  And 
as  regards  tbe  fastenings  for  securing  the  boots 
on  llie  feet,  Z  employ  any  of  the  known  means 
for  that  purpose."  And  again  be  says:  "I 
hereby  declare  that  I  claim  as  my  iDvenllon; 
fir-'lly,  the  mo<ies  above  particularly  described, 
set  forth,  and  represented  at  figures  1,  2,  8,  4, 
10,  U,  12, 18, 18, 19,  of  sheet  1,  of  manufactur- 
ing Bbu'her  boots,  nnd  more  particularly  the 
cutting  of  the  bock  part  of  such  hoolA  in  the 
manner  exhibited  al  figures  6.  6, 15,  16, 18.  for 
the  purpose  set  fortbi'secondly,  the  inserting 
of  the  gusset  at  the  back  part  of  the  boot,  as  at 
figure  14;  and  lastly,  as  regnnU  tbe  boots  ex- 
hibited al  the  several  otherfigures  of  the  draw- 
ings. I  chiim  the  adaptitig  thereto  of  two  gus- 
sciN.  as  alHive  dc8cri'H!d.' 

In  the  imtent  of  1860  some  minor  changes 
were  made,  in  the  shape  of  several  of  the  iiarts 
conivosiiifT  the  boot  or  shoe,  but  tlie  object  of 
the  invention  remained  the  same,  namely,  to 
make  the  boots  and  ahoea  to  which  it  related 
water-light  and  caimblu  of  eicludiog  dirt,  etc. 

An  examination  of  the  drawings  Bcconipany- 
ing  the  apnlicationa  for  those  patents  shows 
that  several  of  their  shoes  differ  very  little,  if 
any,  in  tlieir  esfential  features  from  those  man- 
ufiiclured  under  tbe  Rvory  and  Ilcston  patent. 
Tbe  shoes  under  the  EngliRh  patent,  as  do  those 
uuder  the  Evoiy  and  Hcsloo  patent,  consist  of 
quartets,  tbe  vamp,  and  a  foUling  gusset  or 

fore  flap  uniting  the  vnmp  nnd  the  quarters, 
t  ia  contended  on  behalf  of  tbe  appelUes,  and 
the  testimony  of  Ibeir  expert,  Mr.  Brevoort,  is  | 
to  lite  same  effect,  that  the  material  point  of  j 
difference  between  their  shoe  and  the  Norrisi 
shoe  is,  that  in  the  latter  tbe  gusset  or  gore  flap  | 
folds  in  such  n  manner  that  it  Ilea  within  the 
shoe  proper  next  to  the  foot,  while  in  their  shoe  I 
C50 


the  gore  or  gusset  folds  outside  of  tlie  shoe, 

thus  rendering  their  shoe  more  comfortable  to 

tbe  fool  and  mora  enslly  worn  than  the  English  [350] 

shoe.    But  we  do  not  think  it  ran  be  safely 

averred  that  the  specifications  and  drawings  of 

the  English  patents  require  the  gore  or  gusset 

to  be  folded  so  that  it  will  lie  Inside  of  the 

vamp,  next  to  tbe  foot.    It  is  true  that  Norria 

does  not  say  In  so  many  words  that  the  folds  of 

the  gore  will  lie  wholly  outside  of  the  shoe 

E roper;  but  neither  does  he  say  that  they  shall 
e  wholly  within  tbe  shoe.  We  think  a  fair 
construction  of  Norrii*  patents  leaves  ihe  Ques- 
tion of  where  tbe  folds  of  the  gussets  of  bis 
shoes  shall  lie  within  the  discretion  of  the  man- 
ufacturer of  them,  who,  if  he  be  a  skillful  me- 
chanic, will  be  enabled  to  so  arrange  the  gorea 
or  gussets  thai  they  will  accomplish  their  ob- 
ject without  interfering  with  the  comfort  of 
tbe  wearer  of  them. 

On  the  7th  of  March,  186S,  Samuel  Babbit 
of  Kokomo,  Indiana,  obtained  a  j^ialcnt.  No. 
46,623.  for  an  "improvement  in  gaiter  boots." 
In  his  specification  Babbit  says:  "Tlie  object 
of  this  invention  is  to  dispense  with  tbe  use  of 
the  ordinary  gore  or  elastic  webbing  in  the 
maoufacturo  St  gaiter  boots,  aod  at  tbe  same 
time  so  constnict  the  shoe  as  that  the  purposes 
of  such  webbing  shall  be  subserved.  To  this 
end  the  Invention  cousist.<;  in  forming  that 
part  of  the  shoe  which  covers  tbe  ankle  with 
an  extension  which  enlarges  the  opening  to 
such  a  degree  as  to  permit  tbe  foot  to  be  readily 
inserted,  and  which,  after  the  shoe  is  on  the 
foot,  is  folded  and  buckled  or  fastened  against 
the  ankle  after  the  manner  of  a  flap;  and  thift 
shoe  is  made  without  tbe  formation  of  a  joint 
and  is  perfectly  water-tight."  Babbit's  shoe 
had  tbe  quarters  extended  at  the  heel  about  one 
half  the  width  of  tbe  shoe  at  the  ankle,  thus 
enlarging  the  opening  in  the  top  of  the  shoe 
through  which  tbe  foot  is  inserted  to  an  exictit 
commensurate  with  such  extension.  AVlicn 
tbe  shoe  was  on  the  foot  those  elongated  quar- 
ters were  folded  against  the  side  of  the  slinc 
and  buttoned  to  it,  and  the  shoe  was  thus  ren- 
dered water-tight  clear  to  the  top. 

Another  patent.  No.  49,076,  for  the  same 
sort  of  an  invention,  was  granted  to  David 
Brown  and  William  8.  Wooton,  of  Kokomo, 
Indiana,  on  tbe  1st  of  August,  1865.  That  in- 
vention is  thus  described  in  the  specification: 
"The  present  invention  consists  in  attaching  [S6T) 
to  tbe  back  portion  of  the  bootorshoein  which 
a  vertical  slit  or  opening  has  been  made  a  fold- 
ing flap  or  piece  of  sufficient  size  anrl  shape 
that,  when  tbe  boot  or  shoe  b  put  on  the  foot, 
it  can  be  folded  or  passed  entirely  around  the 
instep,  and  there  fastened  by  buCKlIog,  button- 
log  or  in  any  other  proper  manner,  said  flap 
being  connected  therewith  by  means  of  two 
wings  or  sectional  pieces,  each  fastened  by 
sewing,  or  in  any  otba  suitable  way.  nt  one 
edge  (o  one  ride  of  opening  or  ilit  in  the  boot 
or  shoe  and  at  the  other  to  the  Inner  surface  of 
the  folding  fiap,  and  which  wings,  when  thp 
folding  flap  has  been  buttoned,  as  descrihet.. 
lie  ana  are  held  between  It  and  the  exterio, 
surface  of  the  boot  or  shoe  upper."  The  ad- 
vantages claimed  for  tbe  Brown  and  Wootea 
patent  were  tbe  enf>e  with  which  the  shoe  could 
be  put  00  and  uken  off,  the  ahaeoce  of  eyelet 
holes  or  any  kind  of  iqierturei  communiaitlng 
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with  tbe  Interior  of  tbe  ihoe,  and  the  peculiar 
cODStructioD  aod  arraDgemeot  of  the  flap, 
TTbereby  tbe  counter  of  the  shoe  wa*  prevented 
from  being  broken  down. 

Such  was  the  sute  of  the  srt  when  Evory 
•nd  HestOD  made  their  application  for  the  pat- 
ent In  Boit  Let  OS  now  carefully  examine 
the  Evoiy  and  Heston  patent  to  see  what  pat- 
entable improvements  are  embraced  by  it.  In 
tbe  first  part  of  tbe  specification  It  would  seem 
that  they  were  seekinK  a  patent  for  a  mode  of 
constructing  a  shoe,  tor  they  say:  "Our  said 
Invention  consists  in  a  novel  mode  of  constructs 
Ing  shoes  and  gaiters,"  etc  And  In  another 
part  of  their  spedflcation  they  say:  "Our  mode 
of  construction  is  an  improvement  upon"  the 
Babbitt  patent,  etc  But  tbe  concludmg  part 
of  tiieir  spccificatioD  would  seem  to  negative 
tbe  idea  that  they  were  claiming  a  patent  for  a 
mode  of  conatructioD,  and  not  for  a  manufac- 
tured article;  for  they  sa^:  "What  we  do  claim 
as  our  Invention  and  desire  to  secure  by  letters- 
patent  is  a  shoe  when  constructed  wim  an  ex- 
pansion-gore flap,"  etc.  Id  the  brief  of  coun- 
sel for  appellees  it  is  conceded  that  tbe  patent 
Is  for  a  shoe,  and  not  for  a  mode  of  construct- 
ing it.  CouDQel  says,  after  quoting  ibe  con- 
cluding paragmpb  of  the  specification:  "This 
1b  a  claim  for  a  shoe  having  on  each  side  an 
expansion -gore  flap,"  etc. 
C3S8]  We  think,  therefore,  the  claim  tn  this  case 
must  be  regarded  as  being  for  a  manufactured 
article,  and  not  for  a  mode  of  producing  it. 
This  being  true,  It  is  difficull  to  see  any  patent- 
able device  or  function  in  the  Evory  and  He«u 
too  shoe.  It  is  a  mere  aggregation  of  old  parts 
with  only  such  changes  of  form  or  arrange- 
ment as  a  skillful  mechanic  could  readily  de- 
viae-the  natural  outgrowth  of  the  develop- 
ment of  mechanical  skill  as  distinguished  from 
invention.  The  changes  made  by  Evory  and 
Heston  in  tbe  coDstruction  of  a  water-tight 
shoe  were  changes  of  du;ree  onlv,  and  did  not 
involve  any  new  principle.  Tbelr  shoe  per- 
formed no  new  function.  In  the  construction 
of  it  tbe  vamp,  the  quarters  and  the  expansible 
gore  flap  were  cut  somewhat  differently,  it  la 
true,  from  like  parts  of  the  shoes  constructed 
under  the  earlier  patents  referred  b>,  but  they 
•ubeerve  the  same  purposes. 

It  is  well  settled  that  not  every  improvement 
tn  an  article  is  patentable.  Tbe  test  is  that  the 
improvement  must  be  tbe  product  of  an  ori^- 
nal  conception.  Pearee  v.  Huty'ord,  102  U.  o. 
112,  118  [26:  98,  951;  Siawion  v.  Grand  Street 
etc.  S.  Co.  107  U.  S.  640  [27:  5761;  Hunaon  v. 
Jfew  York  City,  124  U.  S.  601  [81:  586],  and 
many  other  cases.  And  a  mere  carrying  for^ 
ward  or  more  extended  application  of  an  origi- 
nal idea — a  mere  improvement  in  degree — is 
not  invention.  In  Smith  v.  MehoU,  w  U.  B. 
21  Wall.  112,  116,  119  [22:  566,  66^,  Mr.  Jus- 
tice Strong,  delivering  the  opinion  of  tbe  court, 
said:  "A  patentable  invention  Is  a  mental  re- 
sult. It  must  be  new  and  shown  to  be  of  prac- 
tical utility.  Everything  within  the  domain 
of  tbe  concei^ion  belongs  to  him  who  conceived 
tt.  Tbe  machine,  process  or  product  is  but 
Its  material  reflex  and  embodiment.  A  new 
idea  may  be  ingrafted  upon  an  old  invention, 
be  distinct  from  Ibe  conception  which  preceded 
it.  and  be  an  improvement.  In  such  case  it  is 
patentable.   The  prior  patentee  cannot  use  It 
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without  the  consent  of  the  improver,  and  tbe 
latter  cannot  use  tbeoriginal  invention  wilhout 
tbe  consent  of  the  former.  But  a  mere  carry- 
ing forward  or  new  or  more  extended  applica- 
tion of  the  original  thought,  a  change  only  in 
form,  proportions  or  degree,  the  substitution 
of  eqiuvalenls,  doing  substantially  the  same 
thing  in  the  same  way,  by  substantially  the  1359 
same  means,  with  better  results,  is  not  such  tn-  ' 
ventioD  as  will  sustain  a  patent.  These  rules 
apply  alike,  wbeiher  what  prcfeded  was  cov- 
ered by  a  patent  or  rested  only  in  public  knowl- 
edge and  use.  In  neither  case  can  there  be  an 
invasion  of  such  domain  and  an  appropriation 
of  anything  found  there.  In  one  case  every- 
thing belongs  to  the  prior  patentee;  tn  the 
other,  to  tbe  public  at  large." 

Neither  is  it  invention  to  combine  old  de- 
vices into  a  new  article  without  producing  any 
new  mode  of  operation.  8timp»on  v.  Woodman, 
77  U.  8.  10  Wall.  117  [10:  6661;  ifeoM  v.  Rice, 
104  a  S.  787  [20:  9101;  BaU  T.  Maeneate,  107 
U.  S.  90  [27:  367]. 

In  the  recent  case  of  Hill  v.  Wooster,  decided 
January  18th  of  this  year  [ante,  502],  it  is  said: 
"This  court,  however,  has  repeatedly  held  that, 
under  the  Constitution  ani  the  Acta  of  Con- 
gress, a  person,  to  be  entitled  to  a  patent,  must 
have  invented  or  discovered  some  new  and  use- 
ful art,  machine,  manufacture  or  composition 
of  matter;  or  some  new  and  useful  Improve- 
ment thereof,  ^d  that  it  is  not  enbugli  that  a 
thing  shall  be  new,  in  the  sense  that  in  tbe 
shape  or  form  in  which  it  is  produced  It  shall 
not  have  been  before  known,  and  that  It  shall 
be  useful,  but  it  must,  under  the  Constitution 
and  tbe  Statute,  amount  to  an  invention  or  dis- 
covery;" citing  a  long  list  of  authorities. 

We  are  of  the  opinion  that  tbe  patent  in  suit 
does  not  meet  the  requirements  of  the  rules  de- 
duced from  the  deciaions  to  which  we  have  re- 
ferred. We  do  not  think  there  Is  any  patenta- 
ble iovention  in  it;  but,  on  the  contrary,  that 
it  is  merely  a  carrying  forward  of  tbe  original 
Idea  of  the  earlier  patents  on  tbe  same  subject 
— simply  a  change  in  form  and  arrangement 
of  tbe  constituent  parts  of  the  shoe,  or  an  im- 
provement in  degree  only. 

For  these  reasons  the  decree  of  the  eovrt  below 
is  f^iersedf  with  a  Erection  to  dismiss  the  bill. 


JAMES  COYNE.  Plff.  in  Err., 

V. 

THE  UNION  PACIFIC  RAILWAY  COM- 
PANY. 

(See  9. 0.  Beporter>8  ed.  870-374.) 

Master  and  servant— iti^urg  to  senant  btf 
fattinjf  «f«i  rail  tahUs  loading— boss  hvrrying 


1!losz.—ZMbattyefmMtsr  to  senunt 
FoUowiuff  are  tbeprlnolpal  reoant  Amerlean  de- 

oJslonB  upon  the  subject: 

That  a  negligent  manner  of  loading  can  la  cus- 
tomary with  rallroaiia  Is  not  an  excuse  which  will 
relieve  a  oompanr  from  liability  to  a  servaDtfor 
Injuries  received  in  consequenceof  auob  negUgenoe. 
Hoglo  V.  Chicago,  R.  I.  ft  P.  B.  Co.  76  Iowa,  tOL 

That  a  car  by  which  abrakeman  was  killed  whll'' 
coupling  It  with  another  was  Impn^rly  loaded  by 
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mm  and  twarin^  at  them—failure  t(f  dutu 
m  part  qf  tow  faeytng  out  o/wa$  f^ttm- 
ttrv^on  tndn—amtmption  ef  ru*. 

L  One  employ«d  lij  a  nilwar  eompenr  u  a 
laborer  or  coDStmctlon  lumd,  uoder  a  oonstt  uo> 
tlon  boas  or  toremao,  oaonot  recover  of  the  com- 
paay  for  Injurlee  received  br  him  tbrouffh  the 
neKligeDoe  of  bia  fellow  tervRDts  In  aUowloff  a 
rail  to  drop  YAlob  heandttar  vweloadtaiffon 
a  car,  whenbyUaler  and  foot  were  broken  and 
crushed. 

I.  Where  the  method  of  loadinff  the  rail,  by  lifting 
4t  and  walking  with  It  to  the  car.  halting,  dreealng, 
and  then  in  oonoert  lifting  tlie  rail  at  the  word  of 
jommand  of  the  boa*  and  throwing  It  on  the  floor 
of  a  flat  car.  Is  shown  to  be  a  proper  and  safe 
method  of  loading  the  rails,  if.  la  the  course  of 
such  loading,  the  Injurr  to  the  plalntUt  occurred. 
DO  uefdlgenoe  can  be  complained  of. 

1.  The  facts  that  the  t>OBB  hurried  the  men  and 
used  oaths,  whereby  they  became  confused  and 
failed  to  act  In  concert,  do  not  show  negligence 
on  ills  part,  nor  excuse  their  negUgenoe^  Tlietise 
of  oathsand  imprecations  by  the  boesls notan 
element  of  negligence. 

4.  Tbat  after  the  men  had  lifted  the  rail  which 
produced  the  Injury  and  had  carried  it  forward 
to  the  car  and  were  there  holding  It  awaiting  the 
word  of  command  from  the  boss  to  lift  It  further 
and  throw  It  on  the  car.  the  boss  failed  to  give  the 
vord  of  command  in  such  way  as  to  produce 
concert  of  action  in  the  men.  but,  on  the  con- 
trary, ordered  tbcm  to  get  the  mil  od  the  car  In 
any  way  thay  could,  does  dm  authorise  a  re- 
covery. 


reason  of  the  fwt  that  lumber  projected  over  the 
end  BO  as  to  interfere  with  the  space  necessary  for 
coupling,  or  that  the  conductor  knew  that  the 
car  was  Improperly  loaded,  does  not  show  wlllf  u] 
neglect;  but  to  oonstltute  such  neglect  It  must  ap- 
pear that  the  conductor,  or  other  person  in  charge 
of  the  train,  know,  or  by  the  use  of  ordinary  care 
could  have  known,  tbat  the  car  was  so  Improperly 
loaded  as  to  Imperii  the  life  ofthe  servant  or  em- 
ployg.  LoniBTllteftN.B.Go.r.  nrloe.8iKy.2as. 

The  loading  of  a  car  with  lumber  protruding 
longttudinallr  over  Its  ends,  and  so  enhancing  the 
danger  nf  coupling,  is  not  per «e  negligence.  Louis- 
ville &  N.  n.  Co.  V.  Gower,  8S  Tenn.  i86. 

In  the  absence  of  any  rules  requiring  secUcm  men 
to  guard  against  Irregular  tnlns,  or  of  any  care  to 
notify  them  ofUie  approach  of  such  a  train,  proof 
of  the  death  of  a  section  man  while  going  with  a 
band-car  on  a  special  order,  by  a  collision  with  a 
wild  train,  createsaprlmafiioleoasaof  negligence 
on  the  part  of  the  company,  dndnnatl.  L  BL  L.  ft 
C.  R.  Co.  V.  Lang,  118  Ind.  KTB. 

Where  men  are  rightfully  at  work  on  a  trcetle 
over  which  a  railroad  Is  operated,  with  the  knowl- 
edge of  the  ofBceis  and  persons  operating  the  road, 
who  know  tbat  the  men  are  thereby  placed  In  great 
danger.  It  Is  tbe  duty  of  the  company  to  operate 
and  run  Its  trains  with  care  proportionate  to  the 
dange4;  and  it  It  does  not  do  so  It  Is  guilty  of  eul- 
patde  negllgoaoa.  ZittentataaB.T.R.Oo.T.Fbz, 

fWow  imnntt  CMd  ihcfr  MgHpnws. 

In  order  to  oonstltute  persons  fellow  servants,  H 
li  tMeevary  that  they  Aall  be,  at  tbe  tlmv,  dlreoUy 
oo-operating  with  each  other  In  the  business  In 
band,  or  that  their  usual  duties  shaD  bring  them 
Into  habttnal  coDsodatloii,  ao  that  they  may  e»r- 
oisean  tnfluenoa  upra  each  other  promotive  of 
proper  eatitloiL  Chloago  *  A.  R.  0(i.v.  KeDy,  UT 
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Oct.  Tnx, 

6.  The  necessity  of  keeping  the  construction  train 
out  of  the  way  of  the  freight  train  was  one  of  the 
risks  of  tbe  employment, 

8.  Where  the  work  of  construction  and  repair 
must  be  done  In  the  Intervals  between  the  run- 
ning of  regular  trains,  and  this  fact  la  known  to 
the  employ^  who  Is  employed  to  do  such  work, 
heassumea  the  risk  of  doing  It  at  tha  timea  at 
which  Ithaa  to  be  done. 

[No.  8.] 

ArgvaA  Jan.  U»  t4,  1890.  Deetded  March  S, 

1S90. 

IK  ERBOR  to  the  Circuit  Court  of  tfae 
United  States  for  the  District  of  Colorado  to 
review  a  judf^ment  in  favor  of  defendant  in 
AO  action  to  recover  damages  for  persooul  la- 
juries.  Affirmed. 
Tbe  facts  are  stated  in  tbe  opinion, 
Meatrt.  Edward  L.  Johnson  and  E.  T. 
WelU»  for  plaintiff  in  error: 

Tbe  negligence  on  tbe  pait  of  McCormick 
was  negligence  od  tbe  part  of  tbe  Railroad 
Company,  wbose  vice-pnncipal  be  was. 

Cliieago,  St.  P.  M.  A  0.  R.  Co.  v,  Lumlstrom, 
16  Neb.  254.  259;  Cleteland  etc.  B.  Co.  r. 
Kfarif,  8  Ohio  St.  201,  211. 

PtaiDtlfl  and  McCormick  were  not  fellow 
servants,  but  McCormick  was  a  Tice-prlncipnl 
for  whose  negligence  the  defendant  Company 
is  responsible. 

Cunard  SteamtJiip  Co.  v.  Carey,  tl9  U.  9. 
245  {30:  364);  Moon  v.  Richmond  A  A.  R.  Co. 
78  Va.  745,  749,  750;  McDermott  v.  Hannibal 
A8t.J.R  Co.  87  Mo.  285, 294;  Burlington  S 


HL  mi  Fort  HIU  Stone  Co.  T.  Orm,  84  Ey.  USi 
Krogg  V.  Atlanta  ft  W.  P.  R.  Co.  H  Ga.  202. 

In  Tennessee,  wbei-e  servants  ofthe  same  master 
are  engaged  in  different  departments  of  a  common 
service,  or  one  la  the  superior  of  another  In  the 
same  department,  eltber  temporarily  or  perma- 
nently,  they  are  not  fellow  servants.  East  Tenn.V. 
ft  O.  R.  Go.  V.  DeArmond,  SB  Tenn.  78. 

An  employ^  oannot  look  to  bis  employer  for  an 
injury  resulting  from  the  netrllgence  of  a  co-em- 
ploy6.  Hoffman  v.  QouKh.  184  Pa.  .W;  Anderson  v. 
Bennett,  U  Or.  S15: 0-odcur  v.  Valley  Falls  Co.  ISR. 

L  ;  Anderson  V,  Sowle  Elevator  Co.8TMlnn.53B; 

Ouir.  a  ft  8.  F.  R.  Co,  V.  Blohn,  73  Tex.  687, 4  L.  B. 
A.  784;  Casey  v.  Loulavllle  ft  N.  R.  Oo.  y  Ky.  79. 

Tbe  rule  as  to  feUow  servants  has  n<>  i.pitltcatioa 
where  the  Injury  was  occasioned  by  exposing  tbe 
employ^torisksnot  wltbin-Jiis  contract  of  employ- 
ment Jonea  V.  Old  Dominion  Cotton  Hllls,S2Va. 
140^ 

In  order  to  recover  damages  from  an  employer 
for  Injuries  sustained  through  the  n^llgrnoe  or 
Incompetency  of  a  co-employ^.  It  must  be  shown 
that  tbe  employer  failed  to  exercise  proper  cure  In 
his  selection.  Pllkinton  v.  Gulf,  C.  ftB.  F.  R.  Co. 
70  Toz.  228:  Keith  v.  Walker  Iron  ft  Coal  Co.  81  Ga. 
tt;  Stephens  v.  Doe,  73  Cal.  SO. 

llie  foreman  of  a  gang  of  section  or  track  men, 
engaged  In  the  discbarge  of  his  ordinary  duties  In 
tbe  course  of  his  employment.  Is  a  fellow  serrant 
with  them.  Olaon  v.  St.  Paul,  H.  ft  H.  R.  Co.  IB 
Hlnn.  117. 

A  "  gang  boas"  In  the  car^sbops  of  a  railroad  com- 
pany la  a  mere  fellow  servant  of  a  member  of  tbe 
"gang,"  where,  although  he  has  immediate  control 
of  the  work,  he  Is  under  the  general  control  of  tbe 
master  mechanic.  UoBride  v.  Union  Pao.  R.  Oo. 
(Wyo.)  £1  Pao.  Hep.  Q8T. 

A  brakemaa  on  the  forward  end  of  a  freight 
tr^  wUoh  la  uncoupled  or  broken  In  two,  leaving 
the  conductor  on  the  rear  end,  although,  under  tbe 
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M.  R.  Co.  V.  Crockett,  10  Neb.  188, 145;  Mown 
T.  Editon  Machine  Work$,  28  Fed.  Rep.  338; 
Ckieago  <£  A.  R.  Co.  v.  May,  -108  HI.  293: 
Wabath,  St.  L.  A  P.  R.  Co.  v.  Hawk.  10  WesU 
Rep.  187.  121  lU.  259;  Miuouri  Pae.  R  Co.  T. 
Peregoy,  86  Kan.  434. 

2£:  John  F.  Dillon,  fordefeadaot  in  error: 

One  wbo  enters  tbe  aerrice  of  another  takes 
upon  binuelf  theordinary  riskaof  tbe  oegligeot 
acte  of  bis  fellow  aerranta  in  the  course  of  bia 
employmeDL 

Noi  i/iem  Pae.  R  Co.  y.  Herbert,  116  U.  S. 
648,  647  (29:  755,  758);  Chicago,  M.  <£  St.  P. 
R.  Co.  ».  iftw.  112  U.  8.  8T7,  383  (38:  787, 
789);  BandaU  w.  Baltimore  &  0.  R.  Co,  109  U. 
8.  488  (37:  1006);  BarUmOiU  Coal  Oo.  t.  Reid, 
3  Macq.  366,  2^;  WHfon  t.  Msrry,  L.  R  1 
H.  L.  §c.  836. 

Tbe  m aster's  obligationa  which  Uie  law  has 
created  are: 

1.  The  exercise  of  reasoaable  care  to  f  uroish 
laltable  macbiDery  and  appIiaDces  to  carry  on 
tbe  business  for  which  he  employs  tbe  serranl. 

Hough  V.  Texas  A  P.  R.  Q>.  100  U.  8.  218 
:  6121;  Jiori/iern  Pae.  Jt  Co.  t.  Herbert,  116 
S.  643  (29:  755);  Ounard  Steamakip  Co.  T. 
Carey,  119  U.  S.  245  (80:  854). 

2.  The  exercise  of  tike  care  in  not  suhjectins 
tbe  servant  to  risk  of  injury  from  unsKillful, 
drunken,  habitually  negligent  or  otherwise 
unfit  fellow  servanto. 

WabaOi  R.  Oo.  v.  MeDanieU,  107  D.  S.  454 
(27:  605). 


mles  of  tbe  oompany',  the  rlfrht  to  oommand  there- 
upon devolvM  upon  the  engineer.  Is  a  feUow  serv- 
ant of  the  latter  uotU  the  eosineer  avails  himself 
of  his  right  to  take  charge  of  the  train,  and  does 
take  charge,  and  aasutoee  to  direct  and  oontrol  the 
movementa  of  tbe  brakeman;  and  where,  acting 
without  dlreotloni  from  tiie  engineer,  but  la  per- 
formance of  hla  duty,  under  tibe  rules  of  the  oom- 
pany, the  brakeman  goes  to  tbe  rear  cod  of  Us 
fragment  of  the  train,  to  sot  as  lookout  and  give 
rignals  to  tbe  engineer,  and  br  the  tatter's  negll- 
gence  in  suddenly  Jerking  the  train  la  thrown  off 
and  injured,  he  cannot  recover.  Louisville  A:  N.B. 
Co.  V.  Hartln,  8  L.  B.  A.  282, 87  Tenn.  308. 

Tbe  negligence  of  a  station  agent  whose  duty  it 
Is  totnspiwt  loaded  can,  in  permitting  a  car  to  go 
into  a  trato  improperly  loaded.  In  oonsequenoe  vt 
which  an  employfi  of  the  oompany  Is  Injured,  does 
not  glre  to  the  latter  any  right  of  action  against 
the  company,  as  the  ne^lgenoe  ta  that  of  a  fellow 
servant.  Byrnes  t.  N.     K  K  ft  W.  B.  Oo.  i  L.  B. 

A.  lu.  m  N.  T.  m. 

Laborers  at  work  on  a  railroad  In  transporting 
ii<Tt  on  a  small  truck  to  tlie  can  a  short  distance, 
alternately  acting  as  brakeman,  are  in  llie  same 
gnde  at  employ^ient;  and  one  wbo  is  injured  1^ 
the  negleet  of  another  oannot  reeover  from  tbe 
oompany,  ahfaough  the  n^llgent  laborer  was,  at 
the  time,  acting  as  brakeman  and  the  Injured  la- 
borer was  noc  Quay  v.  Louisville  ft  N.  B.  Oo.  U 
Ky.78; 

Although  asleep  upon  a  aide  track,  in  a  ear  pro- 
vided for  that  purpose,  the  foreman  of  a  bridge 
gang,  who  Is  liable  to  be  called  at  any  moment  to 
go  out  with  bis  gang  upon  the  road.  Is  on  duty  so 
f ar  M  to  be  at  the  time  a  fellow  servant  wltb  the 
men  opemtln^  a  freight  train  whose  negligence 
causes  bis  injury.  St.  Louis.  A.  ft  T.  B.  Co.  v. 
Welch.  TZTex.  29B,  S  L.  U.  A.  B3». 

A  Station  agent,  with  authority  to  employ  and 
dlacbaire  hands  on  duty  at  the  station.  Is  a  fellow 
servant  of  a  brakeman  on  a  freight  train,  so  as  *n 
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8.  Tbe  exercise  of  care,  when  the  master 
employs  a  yODtbful  and  inexperienoed  servant, 
to  see  that  be  is  not  employed  in  any  more 
hazardous  positioo  than  that  for  which  he  was 
employed,  and  to  give  htm  such  warning  of 
his  danger  as  his  youtii  and  inexperience  de> 
maod. 

Union  Pae.  R.  Oo.  v.  Fort,  84  U.  8. 17  WaU. 
658(21:  789);  RandaU  v.  Baltimore  <t  0.  B. 
Co.  100  U.  S.  483  (27:  1005). 

Often  one  person  acts  In  two  capacities, 
namely,  as  the  representative  of  the  master  to 
perform  certain  duties,  and  also  as  a  servant 
engaged  in  a  common  employment  with  the 
other  servants. 

Ford  V.  Fitchburg  B.  Co.  110  Mass.  341; 
Northern  Pae.  R.  Co.  v.  Herbert,  116  U.  8. 
650,  658  (29:  759,  760);  Hou^h  v.  Texa*  A  P. 
R  Co.  100  U.  8.  219  (25:  015). 

For  tbe  negligence  of  HcCormtck,  if  any 
there  be,  the  Railway  Company  ia  not  respon- 
sible. 

Whart.  Neg.  §  338,  and  cases. 

A  vicc-prinapal  is  one  to  whom  tbe  employer 
commits  tbe  entire  or  general  charge  of  hi* 
business. 

Murphy  Y.  Smith,  190.  B.  N.  8. 861;  Chicago, 
M.  A  St.  P.  R  Oo.  V.  Rou,  113  U.  B.  880,  SN) 
(28:  Tm;Briekr.Boehetter,jr.  T.  AP.B.  Ok 
98  N.  Y.  211. 

The  negligence  of  a  fellow  servant  or  oo* 
employ^,  acting  as  such,  will  not  authorize  ft 
recovery  in  any  case,  althouj^  the  fellow  serv- 


preveot  a  recovery  br  the  latter  for  negligence  la 
allowing  a  oar  of  lumber  which  had  been  loaded  by 
a  shipper  to  be  put  Into  the  train  with  lumber  pn>> 
Jecting  over  the  end  so  as  to  be  dangerous.  Gal- 
veeton,  H.  ft  S.  A.  R.  Co.  v.  Parmer,  78  Tex.  86. 

A  section  foreman  whose  duties  require  him  to 
be  on  and  about  tbe  track,  to  keep  it  In  proper  oon- 
dition  for  running  trains  over  it,  where  he  la  liable 
to  bo  Injured  by  passing  trains,  is  a  fellow  servant 
with  the  oonduotor  of  a  freight  train,  bo  as  to  pr^ 
vent  any  recovery  for  Injuries  received  by  him  In 
consequence  of  the  conductor^  negligenoe.  EUiot 
V.  Chicago,  H.  ftStP.  a  C0.8L.  a  A.  888. 6 Dak. 

A  railroad  oompany  la  not  reapoosible  to  its  sec- 
tion or  track  men  for  the  negligence  of  tbe  en- 
gineer or  brakeman  of  a  train,  they  being  fellow 
servants.  Connelly  v.  Minneapolis  E.  B.  Co.  88 
Hlnn.  80. 

The  brakeman  of  a  freight  timin,  and  tbe  con- 
ductor and  other  employfia  of  a  passenger  train  of 
the  same  railroad  oompany,  are  fellow  servsnta; 
and  an  action  for  damagea  for  the  death  of  such 
brakeman,  caused  by  the  negligence  of  such  con- 
duotor  and  otlwr  employes,  la  not  maintainable 
against  the  rtilroad  oompany.  Holbater  t.  Illi- 
nois C.  R.  Co.  80  Hiaa.  864. 

A  railroad  oompany  is  responsible  for  Injuries  In- 
flicted npcm  a  l»akeman  on  Its  train  through  the 
negllgenDe  of  tbe  conductor  thereof.  Ayeis  r. 
Blobmood  ft  D.  B.  Go.  81  Ta.  019;  JiAnson  v.  Bic^ 
mond  ft  A.  B.  Co.  8i  Va.  718. 

A  roadmaster  Is  a  fellow  servant  with  the  en- 
gineer and  conductor  of  a  train  upon  which  ha 
rides  In  obedience  to  directions  and  In  the  perform- 
ance of  bis  duties,  and  oannot,  in  the  abeenoe  ot 
an  allegation  or  proof  of  want  of  onre  in  tbeir  ae- 
lection.  recover  damages  against  the  company  for 
lojuries  caused  by  their  oegllgenoa  Gulf,  W.  T.  ft 
P.  B.  Ca  V.  Ryan,  80  Tex.  080. 

A  locomotive  engineer  Is  a  fellow  aemnt  of  bia 
firenun,  so  that  the  latter  cannot  raoovw  from  tbv 
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BDt  oi  co-emploT^  may  be  a  superior  officer, 
an  agent  or  a  foreman;  but  if  lb-;  superior 
age  tit  is  cbarged  wttb  tbe  pi-rforniauce  of  tbc 
master's  duty,  tbon,  in  so  fur  as  Ibat  duty  is 
concerned,  bis  acts  and  bis  ncgliffcuce  are  tbe 
acts  and  tbe  nef^lipence  of  tbe  nmatcr,  and  uot 
simply  those  of  a  co  employe  or  fellow  servant. 

Krueger  v.  LauiteilU,  if.  A.  A  C.  R.  Co.  9 
West.  liep.  249,  111  lud.  51;  G'pperv.  Lonit- 
mile,  E.  &  St.  L.  R.  Co.  103  Jnd.  305;  Atlas 
Engine  Workt  v.  Randall,  100  lud.  293;  Ohio 
AM.  R.  Oo.  T.  OoUarn,  73  lud.  261-278; 
MiteMl  V.  RoUtuon,  80  Ind.  281;  Rough  y. 
Tcxat  (£  P.  R.  Go.  100  U.  S.  219  (25:  615); 
A'"Uan  V.  PA/.''(.  <£  S.  M.  Steamship  <  o.  78  Ph. 
25;  (Jnntcrv.  GraniUulle  Mfg.  Co.  18  S.  C.  2C2; 
Crispin  V.  B'tmtt,  81  N.  Y  iilS;  Flike  7.  Boston 
A  A.  R.  Co.  53  N.  Y.  549;  Corem-an  v.  Hoi- 
hrouk,  50  N.  Y.  517;  McCosker  v.  Long  Island 
R.  Co.  84  N.  Y.  77;  Brothen  v.  Carter,  52  Mo. 
372;  Tierney  v.  MinneafwliH  d:  St.  L.  R.  Oo. 
Miim.  311;  To^rM  v.  Vieksburg,  S.  AP.  R.  Co. 
37  La.  Ann.  63U. 

The  power  of  direction  and  control  or  au- 
pciioritv,  entirely  disconnected  from  any  duty 
of  a  muster  detegaturi  to  the  servant,  does  oot 
render  tbe  person  possessing  tbis  power  a  fel- 
low strvaut  witb  tbose  who  work  under  bis 
diK'Ction. 

PoUock.  Torts,  88;  Wbart.  Neg.  §  229; 
AVooU,  Ry.  Law,  1497;  ^Tbomp.  Keg.  1026, 


comj-any  for  injuries  resulting  from  the  rormer*B 
H'-KlUence.  tiulf.  C.  &  8.^.  R.  Co.  v.  Blohn,  73 
Tex.  G37.  4  L.  H.  A.  7U. 

An  citKlnccr  fa  charge  Of  the  train  of  a  railroad 
Cfnupiuiy  Is  the  superior,  not  tbe  fellow  servant,  of 
a  brakcnnm  on  the  same  tmtn  acting  under  bU 
oi  ilere.  EiiBt  Teuncfwe  &  W.  H.  C.  B.  Co.  v.  Col- 
linn,  tU)  Tcmi.  VZl. 

A  lulHtrcr  omplojcd  by  a  rallmad  corn  pan  y  to  re- 
movu  snow  and  other  obetnictlons  from  ita  track, 
and  under  the  tnimfdiate  control  of  a  roadmaater, 
is  u  tellow  servBot  with  a  trackwalker  and  a  con- 
ductor In  consequence  of  wboee  Qeg]lgeD(«  be  Is 
killed,  and  no  recovery  tbcrefore  can  be  had 
against  the  company  'or  bis  death,  ('agundes  v. 
O  Titrai  Pttc.  R.  Co.  79  Cal.  97,  8  L.  K.  A.  824. 

A  yurd- inspector  of  cars  and  a  yard-foreman  are 
fclluw  scrraDts.  St.  Louis.  I,  H.  *  S.  R.  Co.  v. 
Hicc.  01  Ark.  4«7,  <     R.  A.  173. 

In  Tcnncaeeu  a  telegnipb  operator  at  a  way 
station,  who  has  no  control  of  or  connection  with 
the  running  of  railway  trains,  except  as  a  medium 
tbrougb  which  orders  from  tbc  Bupci-lntcndent*B 
office  are  communicated  to  servanta  of  tbe  com- 
pany In  charge  of  li«  trains,  to  not  the  fellow  serv- 
ant of  a  train  conductor.  The  operator  is  the 
conductor's  superior,  as  an  aid  or  helper  to  the 
■upcrlntendent  of  trains.  East  Tennessee,  V.  &  Q. 
IL  Co.  v.  De  Armond.  8n  Tenn.  73. 

The  conductor  and  engineer  of  a  "wild  train*' 
are  not  feilow  servants  of  a  latwrer  on  a  gravel 
train,  who  Is  Injured  by  a  coUlslon  due  to  their 
nci:ligcnce.  Northern  Pao.  B.  Oo.  v.  U'Brien 
(Wash.  Ter.)  21  Pac.  Rep.  33. 

An  engineer  fs  not  a  fellow  aerrant  with  an 
"overbauler  of  cars."  Rlcbmond  ft  IX  B.  Co.  r. 
Noriiicut.  Bt  Va.  167. 

A  car  inspector  to  the  employment  of  a  railroad 
comiuiny,  upon  whom  Is  enjoined  tbe  duty  of  in- 
specting the  company's  cars.  Is  not  aoo-employ6  of 
a  brukcmao  or  of  a  conductor  who  is.  In  tbe  line  of 
bla  service,  diacbarging  tbc  duties  of  a  brakeman. 
Cincinnati,  U.  ft  D.  B.  Oo.  v.  HoMullen,  UT  Ind.  Ok 
«54 


•  1028 ;  Beacb,  Contr.  Ne?.  109;  LoughUn  v. 
State,  7  Cent.  Rep.  70,  105  N.  Y.  159. 

A  command  to  hurry  does  not  excuse  negli- 
gence ou  tlic  part  ol  tbe  servEDt  to  whom  the 
command  is  addressed. 

Taylor  v.  Carm  Mfg.  Oo.  I  New  Eng.  Rep. 
210,  140  Mass.  150. 

It  was  not  error  in  the  court  below  to  direct 
Ibe  jury  to  render  a  verdict  for  the  defendant. 

RaiidaU  v.  Battinmw  ik  0.  &  Oo.  m  JJ.  B. 
482  (27:  1005). 

Mr.  Justice  Blatehford  ddlvend  the  opto- 

Ion  of  tbe  court: 

Jnmcs  Coyne  brought  an  action  In  tbe  Cir- 
cuit Court  of  tbe  United  States  for  tbe  District 
of  Colorado,  against  the  Union  Pacific  Railway 
Company,  to  recover  damages  for  a  |>er80ou 
injury.  After  issue  joioed.  the  caae  was  tried 
by  a  lury.  Tbe  court  lostructed  the  jury  to 
find  tae  usues  for  tbe  defendant,  to  wbicb  ia- 
Btructionthe  plaintiff  excepted.  The  jury  ren- 
dered a  verdict  for  tbe  defendant,  ana  tbe 
plaintiff  baa  brought  a  writ  of  error 

Tbe  bill  of  ezcepUoiu  sets  forth  that  tbe 
plaintiff  gave  evidence  tending  to  show  tbe 
following  facts:  On  and  Ixfore  the  18th  of 
May,  1882,  tbe  plaintiff  was  in  tbe  employ  of 
tbe  defendant  as  a  laborer  or  construction  band, 
under  one  McCormick,  construcUon  boss  or 
foreman  of  the  defentUnt.   McConotck  had 


A  person  employed  In  a  car-sbop  of  a  railroad 
company  la  a  fellow  servant  with  those  lo  charge 
of  a  train,  by  whose  negligeooe  he  Is  Injured. 
Pierce  v.  Central  Iowa  B.  Oo.  78  Iowa,  140. 

A  track'Walkor  over  a  section  of  a  railroad  Is  not 
a  fellow  servant  witb  tbose  In  charge  of  a  train  by 
which  be  is  struck  and  killed.  Sullivan  v.  Hiasourl 
Pac.  B.  Co.  97  Mo.  113. 

Track  repatrera  are  not  fellow  servants  with  a 
railroad  brakeman.  Torian  v.  Richmond  ft  A.  B. 
Oo.  S4  Va.  IBS. 

A  telegraph  operator  Is  not  the  fellow  servant  of 
a  brakeman.  Ball  t.  Oalveston,  H.  ft  B.  A.  B.  Oo. 
80  Fed.  Rep.  IS. 

Where  a  workman  on  a  railroad  grade  was  In- 
jured by  tbe  falling  of  a  trestle  upon  wbioh  he  was 
working.  It  was  held  that  all  tbe  workmen  on  the 
grade,  oonalsUng  of  team-driven  drawing  dump 
cars,  and  men  unloading  them,  and  tbe  forenan 
assisting  the  men  injured  to  work  oo  tbe  trestle, 
were  all  fellow  aervanta.  UndTBllT.  Woods  (lUiinJ 
41..  H.A.7TO. 

Men  employed  at  a  hoppar  at  the  foot  of  a  hill  to 
unload  cars  and  crush  stone  taken  from  a  quarry 
situated  on  tbe  side  of  the  hill,  and  moved  by  trucks 
to  a  turntable,  from  which  It  to  carried  by  an  In- 
eUned  railway  to  such  hopper,  are  fellow  servanfa 
of  tboee  at  the  turntable,  although  one  of  the  latu-i- 
was  charged  with  tbe  apeoial  duty  of  attaching  n 
cable  to  Uie  lohded  oar  and  paid  an  extra  price 
therefor,  and  the  owner  of  tbe  qoarry  Is  not  liable 
for  the  death  of  one  of  them,  caused  by  tbe  uegU- 
gcnce  of  someone  at  the  tumtaUe  In  ahovtng  oC 
the  car  before  the  cable  was  attatrited.  VorC  HIU 
Stono  Co.  V.  Orm,  84  Ky.  1B8. 

As  to  reeponsi  blllty  of  master  to  servant  for  canw 
fulness  and  oompetenoy  of  co-servaots,  see  note  to 
Wabash  R.  Co.  V.  IfcDanlels.  Bk.  27.  p.  flUS. 

As  to  whoare  oo-cmploy£s  or  o»«ervaots,  within 
the  rule  that  a  master  is  not  responsible  for  In- 
juries to  a  servant  occasioned  by  the  nogUgenca  of 
a  co-servaot,  see  noU  to  Hough  t.  Texas  ft  P.  & 
Oo.  Bk.  2S.  p.  WL 
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•ntliority  to  cuDtrol  and  direct,  and  compel 
obedience  of,  the  plaintiff,  and  also,  in  hia  dis- 
cretion, to  diacharce  the  plaintiff  or  any  otber 
•errant  of  the  dnendant  working  under  bU 
direction  and  control.  Wfalle  employed  by 
the  orders  of  McCormick,  the  plaintiff,  vith 
the  otber  servants  and  section  men  of  the  de- 
fendant, went  upon  Its  constructloD  train, 
wbicb  was  under  the  control  and  direction  of 
McCormick,  to  a  place  between  two  stations 
on  its  railroad,  known  respecdvely  as  Byers' 
and  Ktver  Bend,  about  two  miles  caal  from 
Byers'  stntion,  and  at  such  place  the  plaintiff 
and  the  other  serrants  were  commanded  by 
McCormick  to  load  upon  a  certain  flat  car  in 
tbe  construclion  train  about  forty  steel  rails, 
which  were  then  lying  near  the  track  of  the 
railroad.  Theplaintiff  and  the  other  employes 
of  tbe  defendant  proceeded  to  load  the  rails 
on  the  flat  car,  as  olrected  by  McCormick,  and 
under  bis  orders,  he  directing  the  labor  of  tbe 
plaintiff  and  the  otber  servants.  Each  of 
tbe  rails  was  from  24  to  29  feet  long,  and 
weighed  from  400  to  600  poirods.  To  lift  one 
of  tbem,  tbe  labors  of  about  ten  men  were  re- 
quired; and  theplaintiff  and  tbe  otber  servants 
tinder  tbe  command  of  McCormick  were  di- 
vided into  two  gangs,  of  ten  or  more  men  eacb. 
In  loading  the  rails,  each  of  the  gangs  was  re- 
quired and  directed  by  McCormick  to  act  in 
concert,  and  to  lay  bold  of  and  lift  tbe  rail, 
and  walk  with  it  to  the  flat  car,  and  there  halt, 
dress,  and.  at  tbe  word  of  command  given  by 
McCormick,  lift  the  rail,  and  cast  it,  with  one 
motion,  on  tbe  floor  of  the  flat  car.  By  reason 
of  the  length  and  great  weight  of  the  rails,  it 
was  necessary,  Id  loading  them  upon  flat  cars, 
tliat,  in  order  to  avoid  injuiy  to  Uie  workmen 
engaged,  care,  deliboaUoa  and  C(»icert  of  ac- 
tion should  be  obsemd,  and  that  some  person 
ibould  give  the  word  of  command  in  each  of 
the  several  stages  of  progress  in  loading  tbem, 
and  particularly  at  tbe  point  when  the  rail  was 
[372]  to  be  thrown  upoo  tbe  car.  Prior  to  the  in- 
yuy  complained  of,  McCormick  had  controlled 
and  directed  tbe  men  in  loading  the  rails,  and 
the  plaintiff  supposed  that,  in  loading  tbe  lost 
T^I,  tbe  one  which  hurt  him,  the  same  course 
would  bo  pursued  by  McCormick,  Neither  at 
such  place  nor  nearer  than  Byers'  Station  was 
there  anj  siding  or  switch.  When  all  but 
three  or  four  of  the  rails  were  loaded  upon  the 
flat  car,  tbe  regular  freight  train  of  the  defend- 
ant appeared  rnpidly  approaching  from  the 
east.  McCormick  thereupon,  with  violent 
oaths  and  imprecations,  urged  the  plaintiff  aud 
the  other  men  of  tbe  party  to  make  haste  and 
complete  the  loading  of  the  rails,  so  that  he 
mij^ht  move  tlie  construction  train  back  to  By- 
ers Station  and  out  of  the  way  of  the  freight 
train.  By  reason  of  the  gnat  haste  ao  com- 
manded by  McCormick.  and  tbe  confusion  re- 
sulting therefrom,  the  plaintiff,  who  had  before 
1>een,  and  then  was,  working  and  lifting  at  the 
end  of  the  rail  seized  by  the  gang  to  which  he 
belouged,  was  crowded  off  from  that  rail 
McCormick,  who  was  then,  as  before,  standing 
OD  the  flat  car,  commanded  the  plaintiff,  wlu 
oaths  and  violent  language,  to  lay  hold  of  the 
other  rail  and  not  to  stand  idle.  Thereupon 
the  plaintiff,  in  obedience  to  the  commands  of 
McCormick,  rushed  to  and  seized  uoon  Ibe  rail 
being  lifted  by  the  other  gang  m  men  and 

tM  U.S. 


moved  forward  to  tbe  flat  ear.  While  the 
plaintiff  and  tlie  other  men  so  holding  that  rati 
were  awaiting  the  word  of  command  to  lift  it. 
McCormick,  with  further  oaths,  imprecations 
and  harsh  and  violent  commandis,  ordered  the 
party  to  get  the  rail  on  In  any  way  they  could, 
not  giving  to  tbem  any  word  of  command. 
Thereupon,  the  party,  hurried  and  agitated  br 
tbe  oaths,  imprecations  and  violent  commands 
of  McCormick,  lifted  without  oincert.  some  at 
one  moment  and  some  at  another,  and  threw  the 
rail  at  one  end  with  force  and  at  the  otber  end 
with  less  force,  so  that  it  struck  the  side  of  tbe 
flat  car  at  one  end  and  fell  backwards.  The 
plaintiff,  seeing  thatit  was  about  to  fall,  endeav- 
ored to  retreat  out  of  the  way  of  it,  but  was  un- 
able to  avoid  it,  and  it  fell  on  him,  bore  him 
down,  and  broke  and  crushed  bis  foot  and  leg. 
He  had  been  in  the  service  of  the  defendant  on^ 
about  seven  days.  Atthetimeof  hisgoingwim 
McC'Ormicktotheplaceof  lofldlngthe  rails,  the  rq*~, 
timeatwhichthefreigbttrainof  thedefendant  <^'^l 
would  approach  that  place  was  well  known  to 
McCormick  and  was  uokoown  to  the  plaintiff. 
The  freight  train  was  overdue  at  Byerr  Station 
at  the  time  the  construction  train  left  that  sta- 
tion, and  McCormick  knew  the  fact  of  its  be- 
ing so  overdue,  and  knew  that  tbe  freight  train 
was  then  coming  towards  Byers'  Station  from 
tbe  east;  and  the  plaintiff  knew  aotbing  about 
Jhe  freii^bt  train.  The  injurv  so  occasioned  to 
the  plaintiff  was  probably  due  and  owing  to 
the  haste  and  confasion  occasioned  by  the 
oaths,  violent  commands  and  injunctions  to 
make  haste  given  by  McCormick. 

The  only  question  to  be  considered  In  the  case 
is  whether  it  was  proper  for  tbe  court  to  instruct 
the  jury  to  find  for  the  defendant,  or  whether 
tbe  case  should  have  been  left  to  the  Jury. 

We  are  of  opinion  that  it  was  proper  to  di- 
rect a  verdict  for  tbe  defendant.  On  the  facts 
set  forth,  the  injurv  to  the  plaintiff  was  not 
caused  by  any  negligence  on  the  part  of  Mc- 
Cormick. Itis  alleged  that  McCormick,  know* 
ingof  the  approach  of  tbe  regular  freight  train, 
moved  out  his  train  in  tbe  face  of  It;  but  ibti 
docs  not  show  any  n^ligeoce,  for  it  does  not 
appear  that  tbe  approaching  freight  train  was 
ao  near  as  to  render  It  unsafe  for  McCormick 
to  start  the  construction  train.  Whatever  the 
distance  away  of  the  freight  train,  It  would 
properly  be  called  an  approaching  train;  and 
It  is  very  plain  that  the  work  of  construction 
and  repair  must  be  done  la  tbe  intervals  be- 
tween tbe  running  of  regular  trains.  This 
latter  fact  was  known  as  well  to  tbe  plaintiff 
as  to  McCormick,  and  tbe  plaintiff,  being  em- 
ployed to  do  construction  wosk  with  a  con- 
struction train,  must  be  held  to  have  assumed 
the  risk  of  doing  it  at  the  times  at  which  It 
bad  to  be  done.  The  fact  that  all  of  tbe  nils 
save  three  or  four  bad  been  loaded  at  tbe  time 
shows  that  there  was  no  negligence  In  under- 
taking to  load  the  rails  upon  toe  construction 
train  at  tiie  time  they  were  loaded.  The  negli- 
gence on  the  part  of  McCormick,  if  there  was 
any,  could  have  been  only  as  to  the  manner  of 
loading  tbe  particular  rail  whose  fall  iDjund 
the  plaintiff. 

It  is  clearly  to  be  deduced  from  tbe  evidence 
that  the  method  described,  of  lifting  tbe  rail,  (374] 
walking  with  It  to  the  car,  hinting,  dressing, 
and  then,  acting  in  ctmcert,  lifting  the  rail,  at 
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Uw  word  of  commaod  given  by  HcConnlck, 
tod  tbrowinK  it  upon  toe  floor  of  the  flat  car. 
wu  a  proper  and  safe  Dietbod  of  loading  tbe 
rails,  and  that  If,  iu  tbe  course  of  sucb  actJoo, 
the  injury  to  tbe  plaintiff  had  happened,  no 
negligence  could  have  bren  complained  of. . 
Tbe  oeeUgeoce  all^l  conslsu  io  tbe  fact  that, 
after  the  men  bad  liftai  tbe  rail  in  qnestfon  and 
bad  carried  it  forward  to  tbe  car  and  were  there 
bokline  It,  awaiting  the  word  of  command 
fromwiCormick  to  Tift  it  further  and  throw  it 
on  tbe  car,  McCormick  fniled  to  give  the  word 
of  command  In  siicb  a  wny  iis  io  produce  con- 
cert of  action  in  the  men,  but,  on  tbe  contrary, 
ordered  them  to  get  tbe  rail  on  tbe  car  In  any 
way  they  could.  Tbo  fact  that  McCormick 
hurried  the  men  does  not  show  nay  negligence 
on  bii  part,  or  excuse  any  negligence  on  tlieirs. 
Tbe  necessity  of  keeping  tbe  construction  train 
out  of  the  way  of  the  freight  train  was  one  of 
tbe  risks  of  tbe  employment.  Tbe  uae  of  oaths 
and  imprecations  by  UcCormick  was  not  an 
element  of  neeligence.  The  fact  that  McCor- 
mick ui^ed  tbe  men  to  hasten,  even  if,  as  a 
consequence,  the  plaintiff  and  bis  fellow  work- 
men became  confused  uud  failed  to  act  in  con- 
cert, cannot  be  regarded  as  a  fault  or  oegli* 

Snce  in  McCormick.  Whatever  negligence 
ere  was,  was  the  negligence  cither  of  tbe 
plaintiff  himself  or  of  hUiellow  servants  who 
with  blm  bad  bold  of  tbe  rail 

These  views  being  conc1uBi?e  in  favor  of  tbe 
defendant,  it  is  unnecessary  to  consider  the 
broader  grounds  urged  In  auppwt  of  ths  JoAg- 
meet  below. 
Judgment  affirmed. 

Mr.  Juttiee  Brewer  concors  In  the  Judg- 
DUnL 


[STS]  THE  QUEBEC  STEAMSHIP  COMPANY, 
Plff.  in  Err., 

V. 

BARBARA  MERCHANT. 
(See  8.  C  Reporter^  ed.  875-87V.) 

fellow  $ertant»,  who  are — emploj/er'B  liabUitj/ — 
negligence— ttewardieM  of  eteami/iip — astump- 


amount— amount  efjMdgmetU—intereA 

1.  TtieporterandUMoarpmtflrof ast«ainshlpBie 
fellow  lerTaDtfi  with  tbe  stewardees  ot  ttie  ship. 

2.  Ad  employer  ta  exempt  from  liabilitr  for  Injo* 
rles  to  aswvant  caused  br  anotlmr  servant. 

8.  The  ranplojer  Is  liable  when  tale  own  neffllseace 
ocmtrlbutea  to  the  IoJoft',  or  when  the  otbcr  wsrw- 
aot  ooouples  such  a  relation  to  the  injured  par- 
ty, or  to  bis  employment,  lo  the  course  of  whloh 
his  Injury  was  received,  as  to  make  the  nexll- 
gence  of  such  servant  the  nei^lgence  of  the  ea^ 
ployer. 

1.  Where  the  stewardess  of  a  steamsblp  wu  [n> 
Jured  by  falllofr  overlKMinl,  throuffh  the  o^tl> 
geooe  of  the  porter  and  carpenter  of  the  ship  In 
omittlDR  to  inoperly  fasten  the  rods  composing 
tbe  railing  of  the  gaQg-way  tor  passengen,  she 
cannot  recover  of  the  Steamship  Company  for 
Hucb  lojuriee. 

K.  The  stewardess  took  upon  herself  tbe  natural 
and  onliuary  risks  incidont  to  the  performance 
of  her  duty,  and  among  such  risks  was  the  neg^ 
llgence  of  the  porter  and  tbe  carpenter,  or  «t 
either  of  them,  in  the  course  of  the  oommon  en^ 
ploymcDtof  the  three. 

ft.  The  court  left  it  as  a  question  for  the  Jury  to 
determine  if  they  found  that  negligence  existed, 
whether  the  injurr  was  occasioned  by  the  care- 
less act  of  a  servant  not  employed  In  tbe  same 
depBTtmeot  with  the  plaintiff.  This  rullur  helA 
to  be  erroneous. 

T.  Where  the  Judgment  below  was  for  the  amount 
itf  the  verdict  and  Interest,  which  together,  aa 
ODloied  in  tbe  judgment,  amount  to  over  fS^OOt 
this  court  has  Jarlsdlctlon,  although  the  veidlot 
does  not  exceed  that  sum. 

8.  The  teat  aa  to  tbe  Jurlsdlotlon  of  this  court.  In  a 
ease  like  tbe  present.  Is  tbe  amount  of  the  Judg- 
ment below,  even  tbouab,  without  the  intemt 
Included  In  ft,  tbe  amount,  exclusive  of  costa. 
would  not  tie  over  S&.OUO. 

[No.  80.] 

.^r^ueif  Jan.  «^  1890.  Decided  March  S,  1890. 

TN  ERROR  to  the  Circuit  Court  of  tbe  United 
X  States  for  tbe  Southern  District  of  New 
York  to  review  a  judgment  for  tbe  plaintiff  in 
an  action  to  recover  damages  for  personal  ia- 


Nora.— tfostsr  and  •emant;  fellow  semmta,  who 
art ;  fnoater'a  Uabttit]/  for  neifilaenee. 

Among  the  more  recent  American  decWooa  re- 
ported are  the  folkiwing ; 

A  eeoond  band  urseoond  foreman  under  the  reg- 
ular foreman  of  the  maohlne-abup  department  of 
a  ootton  factory,  who  takes  bis  orders  from  hla 
Immediate  foreman  or  the  general  superlDtettdent« 
Is  a  fellow  serraot  with  the  overseer  of  tbe  fVfhiwg 
and  dressing  room,  in  tbe  upper  pattof  the  factory. 
Brodeur  V.  Valley  Falls       U  H.  I.  . 

In  working  with  a  derrick  tbe  foreman  and  bis 
asBlstanta  are  fellow  aervanta,  and  the  master  la  not 
reaponaitde  to  any  one  of  them  for  tbe  negligence 
of  any  other  Io  the  use  of  the  mattrlals  and  Imple- 
menta  which  the  master  has  supplied.  McKtnnon 
V.  NorcrosB,  8  L.  B.  A.  320, 148  Mass.  &33. 

A  painter  upon  a  new  bouse,  who  usesa  scaffold 
ererted  by  eaipeoteca  in  building  tbe  bouse.  Is  a 
fMknr  servant  with  tbe  carpenter.  Boar  v.  Kar- 
rltt,  a  Mioh.  3M. 

A  grain-trimmer  employed  by  a  contractor  to 
woriElntrlnunlngaoargoofgiminon  asteamsUp 
Isaotafellowairvaiitwttha  mate  andeoamanof 


tbeship.  throush  whose  negligence  be  la  Injured. 
Crawford  v.  The  Wells  City,  38  Fed.  Kep.  4;. 

The  chief  manager  of  oharcual  works,  who  works 
at  charguiR  the  retorts,  etc,  with  no  direct  charge 
over  the  machinery,  but  with  tbe  right  to  repair  It, 
and  with  the  duty  to  see  whether  It  boot  of  ropalr. 
but  with  no  authority  to  buy,  alter  or  change  ma- 
chinery. Is  a  fellow  servant  with  a  man  employed 
In  suoh  wortSL  Tatas  v.  HoCullougb  Iron  Oo  M 
Md.  87a 

A  eeoond  mate  Buperlntanding  the  woritoiC  reel- 
ing In  a  hawser  Is  a  fellow  aervaot  with  a  seamaa 
turolngtben^onlxMrdshlp.  The Kgyptlanlf on- 
arch.  88  Fed.  Hep.  m 

A  servant  in  a  shop  who  haa  rmalred  a  chain  uaaA 
In  raising  looomotf ve  driving  wbeela,  and  another 
servant  who.  In  so  using  the  obafn.  Is  Injured  bylto 
breakmg  at  tbe  link  which  had  beeiP  repaired,  are 
fellow  servants.  Bogeis  Locomotive  *  S.  Worki 
T.  Band,  18  Cent.  Rep.  108, 60  N.  J.  L.  Mi, 

Where  tbe  superintendent  of  lepalis  to  a  sUp 
directed  assistants  to  be  sent  up  from  the  hold  to 
open  a  hatchway  on  the  main  teok,  and  tbe  hatoh 
fell  through  the  opening.  Injuring  another  wort- 
man  nndar  18,  In  tbe  bold,  the  Dwstar  was  not  liable 
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Jniiea  agihiik  ft  Steamship  CompMj. 

The  facts  are  stated  in  the  opinion. 

JfeMT*.  WUUmi  AUeo  Batlar  and  17»J' 
hdmua  Mynderte,  for  plaiittiff  in  error: 

An  employer  is  exempt  from  liability  for  In- 
juries to  a  servant  caused  by  the  negligence  of 
a  fellow  servanL 

Hough  T.  TtxoM  A  P.  B.  Co.  100  U.  6.  213 
(25:  612);  Chicat^o.  M.  db  8t.  P.  R.  Co.  t.  Jtots. 
112  U.  8.  877  (28:  787);  TuttU  v.  Detrmt.  G. 
H.dM.R.Co.  122U.8.]89(30:  1114);  Northern 
Pae.  R.  Co.  V.  Mara,  128  U.  8.  710  (81:  296); 
PriettUyv.  Toiffe,  3  Mees.  &  W.  1;  Uutchinton 
y.  York,  N.  A  B.  B.  Vo.  6  £xcb.  848;  Murray 
T.  South  Carolina  B,  Co.  1  McMull.  L.  385; 
FarteeU  y.  Boiton  d  W.  B.  Corp.  4  Met.  0; 
Oooa  V.  S}fraeu$e  di  U.  B.  Oo.6  Barb.  231.  S 
N.  T.  492;  l^ike  y.  Beaton  d>  A.  B.  Ch,  Si  Hi. 
Y.  549. 

One  who  enters  the  serrioe  of  another  for 
the  perftmnaDceof  specified  duties  takes  upon 
himself  the  natural  and  ordioar^  risks  incident 
to  the  performance  of  such  duuea,  and  among 
these  nslLs  are  the  carelessness  and  negligence 
of  fellow  servants  in  the  courte  Of  tbecommon 
employment. 

FaneOt  v.  Botlon  d  W.  B.  (hn.  4  Met.  40; 
Hmgh  V.  Texaa  dP.B.  Cb.  100  U.  B.  318  (2S: 
612):  Union  Pae.  R.  Oo.  y.  Fort,  84  D.  B.  17 
Wall.  553  (21 :  780). 

The  accident  causing  the  lojaries  which  the 
plaintifiF  sustained  were  not  only  due,  solely, 
to  the  negligence  of  ber  fellow  servants,  but 
the  negligence  itself  was  one  of  the  Incidental 
risks     ber  employment. 

(^inn  V.  Hew  Jertey  Lighten^  €b.  28 
Blatchf.  209;  Hudfon  v.  Oeaan  SteamAip  Co. 
12  Cent.  Rep.  644,  110  N.  Y.  626. 

The  ship's  carpenter  and  the  sbif^i  porter 
were  fellow  aervants  of  the  plaintiff. 


2  Parsons,  Shipping  and  Ad.  49;  The  Jano 
and  Matilda.  1  Hagg.  Adm.  187;  0.  S.  Rev. 
Stat.  §  ^  4511,  4512. 

Where  ttie  negligence  is  that  of  a  fellow 
servant  not  occupying  a  position  which  makes 
him  the  representative  of  the  employer  as  to 
the  servant  injured,  and  the  employer  has  ful- 
filled bis  duty,  the  employer  is  exempt  from 
liability, 

Biekey  v.  Taaff6,  7  Cent  Rep.  72,  105  N. 
Y.  26;  Ant?umy  v.  Leeret,  7  Cent.  Rep.  698. 
106  N.  T.  591;  Crigpin  v.  Babbitt,  81  N.  Y. 
516;  Oahia  v.  HtiUm,  0  Cent.  Rep.  255.  106  X. 
Y.  612;  Briek  v.  Roehsater,  N.  F.  d  P.  B.  Co. 
98  N.  Y.  211;  PiMoera  v.  2f.  Y.  L.  B.dW.B. 
Co,  98  N.  Y.  274;  MaeHn  v.  Boaton  d  A.  R. 
Oo.  185  Mass.  201:  Hodgkina  v.  Eaatem  B  Co. 
110  Mass.  419;  Webber  y.  Piper,  109  N.  Y.  496. 

In  order  that  two  workmen  should  be  fellow 
ftervants  it  is  not  necessary  that  both  should  be 
engaged  in  perfonnioe  the  same  or  similar  acta, 

Buckley  v.  Qouid  d  0.  Silver  Min.  Oo.  14 
Fed.  R^.  888.  cases  cited,  and  note  pp.  840, 
841,  846;  Holden  v.  Fitehburg  B.  Co,  120  Mhsb. 
268;  Lehigh  VaOey  Goal  Oo.  y.  Jonea,  86  Pa. 
432;  The  Harold,  21  Fed.  Rep.  428;  Armour 
V.  Eahn,  111  U.  S.  818  (28:  440);  The  City  of 
Alexandria,  17  Fed.  Rap.  880;  Wbart.  Neg. 
§281:  Chicago  d  A.  B.  €h.  y.  Mur^y,  53  in. 
886;  Morgan  v.  Vale  of  Neath  B.  Cb.  L.  R.  I 
Q.  B.  149;  Oarrahy  v.  Kantaa  City,  St.  J.  d 
O.  B.  B  Oo.  25  Fed.  Rep.  258;  Howard  v. 
Denver  d  Bio  Grande  B.  Cb.  26  Fed.  Rep.  837; 
Meatman  y.  Union  Pac.  R.  Oo.  87  Fed.  Rep. 
188. 

There  is  not  any  difference  In  the  grade  of 
service  performed  by  tlie  several  classes  or  de- 
partments of  the  service  on  the  sbip. 

Henry  v.  Stolen  Island  R.  Oo.  81  N.  Y.  878; 
Smith  V.  Pbtter, 46Micb.  258;  Kidaell  v.  Bimston 
B.  Oo.8  Woods,  318;  Valtet  v.  Ohio  d  M.  B.  Co. 


for  the  injuries.  HusMy  v.  Coger,  8  L.  B.  A.  658, 
m  N.  Y.  614. 

The  eagineer  fochari^  of  an  enffloe  oiwrattng  n 
maoblnefor  aawlnff,  whose  duUee  Include  tliatof 
keeping  tbe  maohioery  Id  good  ooadltion,  and  re- 
pairing It  wbea  tooken  or  defective,  Is  a  fellow 
aervant  with  another  engaged  In  operating  tbeaaw. 
n^emanv,  HoeUer.TS  Iowa,  106. 

As  employi  having  rtdden  In  a  freight  elevator 
to  the  highest  floor  In  tbe  building,  caaaot  recover 
against  his  emplorer  for  Injuries  rooelved,  due  to 
the  careleaanesB  of  the  engineer  In  starting  the  el- 
evator la  the  wrong  direction.  Strfncbam  V.  Stew- 
art, 1 L.  B.  A.  488,  111  N.  Y.  ISA. 

VbB  fact  that  an  employi  has  authority  from  the 
master  to  dlsehante  his  fellow  aervanU  does  not 
alone  constitute  him  more  than  a  fellow  servant 
hlmseU.  W^v.HlchinondftD.ILGo.>7H.C.88r. 

One  having  the  full  oontrol  of  another's  Umber 
yard  and  employing  and  disabarglng  men  la  a  vie*- 
principal.  Baldwin  r.  St.  Louis,  K.  ft  N.  W.  B.  Co. 
78  Iowa,  8BT. 

A  master  la  not  resp<»ielble  for  mere  personal 
negligence  of  a  superior  fellow  aervant  eausiog  in- 
Jury  to  an  Inferior.  Louisville  *H.B.  Co.  T.Lahr. 
SBTenn.  885. 

It  is  not  the  nnk  of  an  employ^,  or  his  authority 
over  other  employte,  but  the  nature  of  tbe  duty  or 
aervloe  be  performs,  which  doterm:a«s  whether  Ls 
Is  a  vice-principal  or  a  fellow  sorvanL  ZJndvall  v. 
Woods(Hhan.)4L.B.A.  7B8;  KeUey  v.OabieOo.T 
KodL  TO;  Jonea  T.  Old  Danmion  Cotton  HlUs,  Ki 
Va.  1401. 

IM  U.S. 


Whenever  a  master  delegates  to  another  the  per- 
formance of  a  duty  to  a  servant  which  rests  upon 
himself  absolutely,  he  is  liable  for  tbe  manner  in 
which  tbe  duty  Is  performed.  LlndvaU  v.  Woods 
<Minn.)4IkB.A.788;  Andeiwm  v.  Bennett,  IS  Or. 
615. 

A  railroad  company  Is  liable  to  any  one  of  its  em- 
p)oy6e  operatiug  Its  road  for  the  negligence  of 
either  one  of  Its  offloers  or  employte  whose  duty  it 
is  to  keep  tbe  road  In  a  reasonab^  safe  ooDditlou, 
end  who  culpably  falls  to  perform  such  iutj  or  to 
give  notice  or  warning  thereof.  Kansas  City.  Pt 
8. 8(  G.  B.  Co.  T.  Kier  (Kan.)  21  Pac.  Bep.  770. 

A  foreman  putting  up  a  staging  is  not  a  fellow 
eervant  of  a  carpenter  who  is  Injured  by  his  negUo 
gence.   Heckman  v.  Mackey,  SS  Fed.  Bep.868L 

A  forenaHo  in  eliarge  of  men  employed  in  lalslnv 
a  part  of  a  tallroad  traok  Is  an  agent  of  the  oompi^ 
ny«  and  not  a  teUow  servant  of  one  of  the  men  uiw 
der  his  orders.  Stepheoa  t.  Hannibal  ft  St.  J.  B. 
00.96  Mo.  aOT. 

A  company  of  men  under  the  control  of  a  fore- 
man engaged  In  the  business  of  repairing  bridges, 
water-tanka  and  telegraph  lines  along  a  line 
laQway,  In  going  to  and  from  their  labor  on  a  band- 
oar  oo  such  railway,  are  under  the  oontrol  of  such 
foreman;  and  his  principal  is  liable  for^ls  negU- 
gcnoa  occurring  in  tbe  oouise  of  bis  employmeida 
Slouz  City  ft  P.  B.  Co.  V.  Smith.  22  Neb.  776. 

A  foreman  in  charge  ot  a  gang  of  railroad  labor- 
ers, with  power  to  discharge  them,  subject  to  tbe 
approval  of  the  Bupervlsor,  and  under  tbe  duty  to 
see  that  thcT  work  talthfoUr,  la  tbe  direct  reiH»> 
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86  111.  500;  Kvmler  v.  Jvnction  fl.  On,  38  Ohio 
St.  160:  Smith  t.  At.  (t  L.  R.  Oo.  18  Fed.  Rep. 
804. 

Mr.  A.  J.  Dittenhoefor*  for  defendant  in 
error: 

As  tbe  verdict  doea  Dot  exceed  five  thousand 
dollurs  this  court  has  no  jurisdiction. 

Mernll  v.  Petty,  83  U.  8.  16  Wall.  888-345 
(21:  499,  500);  ^\■alke^  v.  U.  8.  71  U.  S.  4 
Wall.  10308:  319);  Firttyat.  Bankf.  Rediek, 
110  U.  S.  224  (2tJ:  124);  Wettem  U.  TOeg.  Co. 
T.  Rogert,  93  U.  8.  505  (28:  977). 

The  master's  immunity  from  damages  for 
Injuries  sustained  by  one  employ^  through  the 
oe^'ligence  of  another  is  limited  to  cases  where 
tbt  ei-rrants  are  engaged  In  the  same  depart- 
tneot  of  duty,  and  does  not  extend  to  cases 
where  servants  are  engaged  in  departments  es- 
Motiallr  foreign  to  each  other. 

8  Abb.  Nat.  Dig.  203, 203.  and  cases  cited; 
Qravelle  v.  Minneapolit  d  Ht,  L.  R,  Oo.  10 
Fed.  Rep.  711,  11  Fed.  Rep.  669;  Kin^Y.  Ohio 
R.  Co.  14  Fed.  Rep.  277;  Ch-aw  v.  St.  Lovit.  K. 
<*  A'.  W.  II.  Co.  20  Fed.  Rep.  87;  T/u  Titan. 
23  Fed.  Rep.  418;  Garra/iVY.  Kanmu  Oi^,  8t. 
J.  <t  a  B.  R.  Oo.  25  Fed.  Rep.  258;  McKenna 
V.  The  Carolina,  SO  Fed.  Rep.  199;  Centnd  T. 
C9.  V.  Wabatlt,  St.  L.  A  P.  R.  Co.  34  Fed.  Rep. 
«16;  Chitago,  M.  &  St.  P.  R.  Oo.  v.  Rom.  112 
U.  S.  389  {2S:  792);  2iorthgrn  P.  R.  Go.  v. 
Serbert,  116  U.  8.  642  (29:  756);  Cunard  8. 
S.  Co.  V.  Carejf,  119  V.  8.  240(30:  854). 

It  is  proper  to  submit  to  tbe  Jury,  as  a  mat- 
ter of  fact,  whether  the  plaintiff  and  such  other 
•erviint  were  in  the  same  line  of  employment. 

Tulfdo,  W.  <ft  \V.  R.  Co.  V.  Moore,  77  HI. 
217;  Chicago,  B.  &  Q.  R.  Co.  T.  Oregory,  88  111. 
272;  Indianapolis  ^  St.  L.  B.  Oi>.  v.  Margan- 
itern,  106  HI.  216. 

The  English  rule  that  all  servaats  of  the  same 
master  are  fellow  servants  has  encountered 
constant  resistance. 


Chieage  AN.W^B.  (h.  t.  MoraaOa,  98  HI. 

820. 

Id  the  following  cases  in  the  federal  courts  It 
has  been  determined  that  as  matter  of  law  the 
servant  injured  was  not  a  fellow  servant  with 
one  whose  neglect  caused  tbe  accident: 

Common  laborer  engaged  In  unloading  ves> 
ael  and  otBcer  of  ship, — 

McKenna  v.  Carolina,  80  Fed.  Rep.  199. 

Expressman  and  engineer, — 

Central  T.  Oo.  t.  mbaOi,  St.  L.  A  P.'R.  Oo. 
84  Fed.  Rep.  016. 

Common  workman  snd  conductor  of  swltcfa- 
engioe, — 

GarrahyY.  Kanmu  Oita,  8tJ.  AO,  A  B.Ck. 

25  Fed.  Rep.  268. 
So  also  station  agent  and  carpenter,— 
Palmer  v.  Utah  A  N.  R.  Co.  (Idaho)  18  Pac. 

Rep.  426. 

Laborer  in  carpenter  shop  and  engineer,— 
Ryan  v.  Chicago  AN.W.  R  Co.m  Dl,  171; 

Bain  v.  Athene  Foundry  A  M.  Worki,  75  Ga. 

718;  LouieviUe  A  S.  R.  Co.  v.  Moore,  88  Ky. 

676-684;  Strobtev.  Chicago,  M.  (6  St.  P,  R.  Co. 

70  Iowa,  5S5;  Chicago  A  A.  R.  Oo.  T.  Boyt, 

122  lU.  869;  Saet  TmiutM,  K  d  O.  B.  Ch. 

V.  DeArmond,   86  Tenn.  78,  87  Alb.  L. 

J.  22. 

Mr.  Jiutiee  Bl&telifi»rd  delivered  the  opin- 
ion of  the  court: 

This  was  an  action  to  recover  damages  for 
personal  injuries,  brought  1^  Barbara  Merchant 
against  the  Quebec  Steamship  Company,  a 
Canadian  corporation.  In  the  Superior  (3ourt 
of  the  City  of  New  York,  and  removed  by  the 
plaintiff  into  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  New  York. 
The  case  was  tried  by  a  jury,  which  found  a 
verdict  for  the  plaintiff  for  $5,000,  on  which  a 
judgment  was  entered  in  ber  favor  for  that 
amount,  with  9806  interest  from  the  time  of 
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■entntlre  of  tbe  railroad  oompanr,  and  notafellow 
servQQt  witli  tbe  laborers.  Crfswell  V.  Ptttsburi^, 
C.  i:  St.  L.  B.  Co,  aO  W.  Va.  7S6. 

A  mtoe  boas  wbo  directs  a  ten-reaiKtld  boy  to 
leave  tbe  work  be  la  dolnff  and  assist  in  switching 
ooal  can  la  not  a  ftilow  aervaot  of  such  bo;.  Bra- 
Hl  raook  Ooal  Co.  v.  Oaffuir.  119  Ind.  4BB,  4  L.  R.  A. 
8S0. 

As  to  wbo  are  oo^employfe  or  oo-servants,  witbin 
the  rule  that  a  master  Is  not  rGspniulble  for  Injurfee 
to  a  Bervant  occasioned  by  the  neffllffenoe  of  a  oo- 
■ervnnt,  see  also  earlier  casea  In  note  to  Hough  v. 
Texas&  P.  B.O0.  Dk.25,  p.  612;  also  note  to  Coyne 
T.  Union  Paa  B.  Co.  ante,  p.  esi. 

Mneliinery  and  appltoneo. 

In  determining  the  question  of  reasonable  oare 
on  the  part  of  tbe  master,  regard  must  be  bad  to 
tbe  Tlaka  and  dangons  atteodlDg'  the  use  of  the  in- 
•tnimentnlity  furnished  the  servant  In  his  employ- 
xient;  nod  the  obligation  of  tbe  former,  as  respects 
due  care,  extends  as  well  to  tbe  matter  of  Inapeo- 
tiOD  and  repair  as  to  furnishing.  AndetsOD  v. 
Minnesota  &  N.  W.  R.  Co.  S8  Minn.  (08;  Hannibal  ft 
St.  J.  R.  Oo.  V.  Kanaler,  39  Kan.  1;  HlMOurl  Paa  B. 
Co.  T.  Crenshaw.  71  Tex.  340;  New  York  tc  C  H.  8. 
ft  Oo.  V.  Rogers,  11  Colo.  6:  Clalniln  v.  West.  V.  TeL 
Co.  40  La.  Ann.  178;  Ayers  v.  Richmond  ft  D.  R.  Co. 
M  Va.  6T9;  Gulf,  0,  ft  B.  F.  B.  Ga  v.  Stlliphant.  TO 
Tex.  623;  Etcbeler  v.  Hanggl.  40  Minn.  S$8:  Georgia 
Pao.  R.  Oo.  v.  Brooks,  84  Ala.  13S:  Steon  v.  St.  Paul 
ft  D.  R.  Oo.  ST  Hlnn.  810;  Johnson  T.  Ashland  Water 
«6B 


Oo.  71  Wis.  668;  Jones  v.  Old  Dominion  Ootton  Hfllt, 
8STa.l40. 

Where  an  employ^  undertakes  a  hamrdous  em- 
ploTment,  be  Is  deemed  to  assume  the  risks  of  tbe 
same,  bo  far  as  they  are  open  to  obaervaUon  or  are 
known  to  hltn.  Woods  v.  St.  Paul  ft  D.  K.  Oo.  SB 
Hlnn.  436;  Chesapeake  ft  O.  R.  Co.  v.  Lee.  84  Ta.  6U; 
Central  R.  ft  Bkg.  Co.  v.  Sims,  80  Oa.  749;  Smlfb  v. 
Bellara,  W  La.  Ann.  627;  Norfolk  ft  W.  R.  Ca  v. 
Oottrell,  BB  Va.  512;  Jenney  Bleotrlo  Light  ft  Oo. 
V.  Murphy,  115  Ind.  566, 15  West.  Rep.  BQ7:  Melserv. 
Peninsular  Car  Oo.  tHIoh.)  42  N.  W.  Rep.  1078: 
Minty  v.  Union  Pao.  R.  Co.  (Minn.)  1  L.  R.  A.  400; 
Campbell  v.  Lonsford,  K'  .Um.  SU;  Berger  v.  St. 
Paul  R.  Oa8BMInn.  78;  K(;>(iugiV.  Industrial  Mfg. 
Ca78GB.S80. 

The  risk  of  danger  from  dangerous  machinery  Is 
not  assumed  by  an  employi  unless  be  knows  tba 
danger  or  It  Is  so  obviously  srldent  that  hewOlbt 
presumed  to  have  known  It.  Boanlon  v.  Boston  ft 
A.  R.  Co.  7  New  Bng.  Rep.  141, 147  Mass.  484;  Louis- 
ville B.  Cn.  V.  Wright,  15  West.  Rep.  SSO,  115  Ind.  804. 

A  switchman  assumes  the  haauditf  an  unblocked 
frog  of  a  switch  which  he uaea,  when  hsaooeptsthe 
service  and  oontlnuea  therein.  Appel  v.  Bultaio. 
N.  T.  ft  P.  R.  Co.  lU  N.  Y.  660;  Wolsou  v.  Winona 
ft  Bt  P.  R.  Co.  87  Hlnn.  820;  Ooff  v.  Norfolk  ft  W. 
R.  Co.  36  Fed.  Rep.  280:  Buckley  v.  Quttn  Percha  ft 
R.Hfg.Co.U8H.  Y.Stt; 

A  man  who  enten  upon  emidoyment  in  a  tanaacyt 
where  be  walks  backwards,  dragging  bides  from 
vau  to  a  wash-wheel,  on  a  ■lippery  floor,  uemm  a 
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rendering  the  verdict  to  the  time  of  eotcilDg 
Judgment,  and  $60.25  costs,— in  all  «6,366.35.  i 
The  plaintifF  was  the  stewardess  of  the  { 
steamship  Bermuda,  a  vessel  beloogiag  to  the 
defendant,  and  one  of  a  Hue  of  vc&sels  p|yiog 
between  the  City  of  New  York  and  the  West 
Indies.  Sbe  has  been  employed  on  the  vessel 
for  aboot  eighteen  montba.  It  was  her  duty 
u  stewardess  to  attend  to  the  ladies*  rooms  tn 
the  cabin,  and,  in  the  course  of  that  duty,  to 
empty  slops,  as  to  whfcb  her  orders  were  to 
throw  tbem  over  the  side  of  the  vessel.  The 
cabin  was  on  deck.  A  railing  extended  around 
the  vessel,  and  consist^  of  four  horizontal  iron 
rods,  which  were  aupported,  at  intervals  of 
about  4i  feet,  by  etanchions.  In  thfi  railing 
there  were  openings  or  gangways,  for  receiving 
and  discharging  freight  and  passengers.  Three 
of  the  gangways  were  for  passengers.  One  of 
tbem  facedone  of  tbe  doors  of  the  cabin  which 
open  on  the  deck.  In  order  to  use  these  open* 
ings  or  gangwaya,  Uie  four  iron  rods  vbich 
formed  toe  railing  of  tbe  gangway,  instead  of 
being  fixed  immovably  to  tbe  stanchioDS,  were 
each  of  tbem  fastened  at  one  end  to  a  stanchion 
by  a  ring  or  eyelet  in  wbich  the  rod  could 
swing,  tbe  other  end  of  each  rod  bcin^  formed 
into  a  book  which  went  into  an  eye'fastened 
on  another  stancbioq  to  receive  it  This  was 
a  proper  construction  of  the  railing  at  the 
gangway. 

On  tbe  28th  of  December,  1888,  tbe  vessel 
was  at  anchor  from  a  mile-and-a-balf  to  two 
miles  off  the  shore  of  tbe  Island  of  Trinidad, 
one  of  the  islands  at  which  sbe  stopped  in  ber 
trips.  Some  passengers  from  New  York  were 
to  land  at  Trinidad,  and  tbeir  baggage  was  put 
off  through  the  gangway  on  tbe  starboard  side 
aft  into  a  boat  from  the'shore.  To  do  this,  tbe 
four  rods  composing  the  railing  in  the  gangwn^ 
were  taiaed,  and  um  gangway  was  opened. 


wvmoe  about  U  Inches  wide  along  the  edge  of  a  vat, 
assumes  Hie  risk  of  falling  into  the  vat.  Bolle  v, 
Detroit  Leather  Oo.  (Hloh.)  41 N.  W.  Rep.  ZlA. 

Ooe  of  a  bridge  gang  employed  to  make  repairs 
of  railroad  lirldges,  assigned  to  the  duty  of  puiliog 
down  an  elevated  water-tank,  cannot  recover  for 
an  accident  whleb  could  not  have  been  foreseen,  at 
least  by  anrone  except  himself  and  the  other  mem- 
bers of  his  gang,  who  were  his  fellow  servants. 
EastOQ  V.  Houston  &  T.  a  B.  Co.  89  Fed.  Rep.  05. 

A  boj  of  fourteen  or  fifteen  years  old  cannot  re- 
cover of  his  empioyer  for  iojurlee  received  In  oon- 
sequenoe  of  allowing  bis  hand  to  be  caught  under 
a  siadaplng  machine  at  which  be  was  emplojed,  as 
the  danger  was  as  obvious  to  bim  as  to  an  adult. 
O^Kcefe  V.  Thorn  (l^)  24  W.  N.  C.  Sn. 

An  employiwho  continues  In  bis  employment 
with  knowledge  of  the  dangerous  condition  of  the 
premises  whne  he  Is  employed,  on  tbe  employer's 
promise  to  make  tbem  safe.  Is  entitled  to  recover 
for  Injuries  reoelTed  tfaetefrom.  tt  wltbbi  a  reason- 
able time  for  removing  the  defeats,  but  not  if  after 
the  expiration  of  suob  reasonable  time.  Stephen- 
son t.  Duncan,  73  Wla.404;  Darraoottv.Cbesapeake 
ft  O.  B.  Co.  83  Ta.  liSS;  Foster  v.  Puaey  (Del.)  la 
Cent  Rep.  iT;  Oulf,  CL  *  &  F.  R  Oo.  v.  Donnelly.  70 
Tax.  Kl;  Souttiem  Kan.  B.  Oa  t.  Croeker  (Kan.)  21 
FW.  Bapu  IMt  WeM  V.  Hlaonrl  P.  B.  On.  n  Kan.  a 

Oontrtbutory  negHpsnet^ 

Although  a  servant  be  injured  by  the  negligenoe 
of  tali  master,  yet  if  he  oould  by  reasonable  can 
IM  11,8. 


After  tbe  bacgagc  bad  been  discharged,  tbs 
I  carpenter  and  the  porter  of  the  vessel  under- 
I  took,  accordins  to  the  testimony  of  a  witness 
for  the  plnintiff,  to  replace  the  rods  in  their 
proper  position.  He  says  that  Die  porter,  one 
West,  "was  atone  stanchion,  pushing  forward, 
while  the  carpenter  stood  at  the  other,  where 
the  book  fitted  Into  the  eye,  trying  to  force  it 
into  the  eye.  It  began  raining,  and  the  car- 
penter and  West  were  beginning  to  get  wet." 
Thereupon  the  carpenter  left  the  gnogway  and 
the  porter  left  it  soon  afterwards.  Tbe  rods 
were  not  placed  In  their  proper  positions,  but 
remained  so  far  unfasleued  that  tbe  books 
were  not  secured  in  tbe  eyes.  The  porter  tes- 
tified, as  a  witness  for  the  defendant,  that  he 
told  the  carpenter  to  put  the  roJe  in,  and  that 
he  replied.  "Walt  until  the  rain  goes  over." 
While  the  rods  were  thus  unfastened,  the 
plaintilT  came  out  of  tbe  cabin  door  wilh  a  pail 
of  slops,  to  throw  its  contents  over  the  side  of 
the  vessel  She  leaned  over  tbe  railing  at  the 
gangway,  tbe  rods  gave  way,  and  she  fell 
overboard  through  the  opening  and  was  ser- 
iously injured.  She  proMbly  struck  the  edge 
of  a  small  boat  which  was  lying  there,  and 
tbeoce  fell  into  tbe  water.  She  )iad  bceu  in 
tbe  habit  of  empt\ing  slops  a)  ibis  gangway, 
but  had  never  noticed  the  books. 

Tbe  ship's  company  consisted  of  thirty-iwo 
or  thirty-three  person^^,  divided  into  three 
classes  of  servants,  called  three  departments, 
tbe  deck  department,  the  engineer's  depart- 
ment and  the  steward's  department.  The 
captain,  tbe  first  and  second  officers,  the  pur- 
ser, tbe  carpenter  and  the  sailors  were  in  tbe 
deck  department.  The  engineers,  the  firemen 
and  the  coal-passers  were  in  the  engineer's  de- 
partment. Tbe  steward,  the  waiters,  liic  cooks, 
the  porter  and  tbe  stewardess  were  in  the  stew- 
ard's department    Every  one  on  board,  in- 


nod  prudence  have  averted  the  accident,  and  thp  in 
Jury  can  bo  traced  to  his  own  negligence  aa  well  ns 
that  of  tbe  defen<lant,  he  cannot  recover.  Corn- 
wall V.  Charlotte,  C.  &  A.  H.  Co.  97  N.  C.  11;  Pierce 
V.  Atlanta  Cotton  Mills,  n  Ga.  J82:  Stewart  v.  Pliila. 
W,  4  B.  R.  Co.  (Dei.)  17  Atl.  Kep.  039;  E)i8t  TenneA*ce. 
V.  ft  G.  B.  Co.  V.  Maloy,  77  Ga.  237:  Kvall  v.  Central 
Fac  R.  Co.  761^.  474;  Trinity  ft S.R.  Co.  v.  Mitchell, 
T2  Tex.  flOB;  Wilson  v.  Louisville  ft  N.  B.  Cu.  i-:5  Ala. 
SSD:  Norfolk  ft  W.  B.  Co.  v.  Emmcrt,  83  Va.  MO, 
Ficdmoat  Electric  lUuminatiDgCo.  v.  Pniti.-80u.  64 
Va.  747;  Tbe  Leocadio,  35  Fed.  Itep.  631;  Judkius  v. 
Maine  Cent.  R.  Co.  e  New  Eng.  Rep.  715, 80  He.  417. 

Where  the  negligence  of  an  employ^  of  a  railway 
company  contributes  to  bis  deatb,  his  widow  can- 
not recover.  Central  B.  ft  Bkg.  Co.  v.  Kitobena 
(Ga.)  9  8.  E.  Bep.  837. 

A  master  la  not  released  from  liability  for  tm  In- 
Jury  to  a  servant  from  a  defective  m.-icltine.  by  tbe 
fact  that  the  operator  of  the  machine  wus  negligent 
in  mannglug  It,  where  his  negligence  simply  con. 
trlbuted  to  tbe  Injury  caused  by  the  master's  neg- 
ligence. Sherman  v.  Henomonee  River  Lumber 
Oo.  1  L.  B.  A.  173,  T2  Wis.  IZS;  CInainnatI,  I.  St.  L.  ft 
a  R.  Oo.  V.  Laug.  llSTnd.  379. 

An  employ^  may  recover,  notwithstanding  his 
own  negligence.  If  the  employer  could,  by  the 
erclse  of  care,  have  avoided  the  consequences  of 
the  employe's  n^llgftDoe.  Chesapeake  ft  O.  B.  Co. 
V.  Lee,  84  Va.  642. 

As  to  responsibility  of  master  t^ servant  forearm 
fulness  and  competency  of  co-servanta,  see  note  to 
Wabaali  B.  Co,T.  HoDaaMs,  Bk.>r.  p.  flOL 
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cltKtin.!;  the  pintntiff,  bad  si^ed  tbe  ftblppmg 
[376]  &riic]ea,  und  sbe  Imd  participated  in  salTaRe 
given  10  tbe  vessel.  Tbe  master  or  captain 
was  in  command  iif  tbe  wbole  vewel. 

At  the  cli^ne  or  the  evidence,  tbe  counsel  for 
tbe  defrndant  requested  tlie  court  to  direct  tbe 
jury  to  find  a  verdict  for  tbedefeodant,  oo  tbe 
grounds  (1)  tbat  tbe  injury  sustained  by  the 
plaintiff  was  one  occasionea,  if  there  was  any 
negligence,  by  tbe  negligence  of  a  fellow  serv- 
ant; and  (S)'lhat,  on  the  uncontradicted  testi- 
mony, tbe  plafntitT  herself  was  guilty  of  con- 
tributory neBligtnce,  and  could  not  recover. 
Tbe  court  refused  so  to  direct  the  jury,  to 
which  refusal  the  defendant  excepted. 

We  tbink  tbe  court  ought  to  have  directed 
tbe  jury  to  And  a  verdict  for  the  defendant,  on 
the  ground  that  the  neglleence  was  tbat  of  a 
fellow  servant,  either  the  jwrter  or  the  cupen- 
ter.  As  tbe  porter  was  confessedly  in  the  same 
department  with  the  stewardess,  his  negligence 
was  tbat  of  a  fellow  servant  The  contention 
of  tbe  plaintiff  Is  that,  at  the  carpenter  was 
in  tbe  deck  department  and  the  stewardess  in 
the  steward's  department,  those  were  different 
departments  In  such  a  sense  that  tbe  carpenter 
was  not  a  fellow  servant  with  the  stewardess. 
But  we  tbink  tbat,  on  tbe  evidence,  both  the 
porter  and  the  carpenter  were  fellow  servants 
with  the  plaintiff.  Tbe  carpenter  had  no 
authority  over  the  plaintiff,  nor  had  tbe  porter. 
They  and  the  plaintiff  had  all  signed  tbe  ship- 
ping articles;  and  tbe  division  iuXo  departments 
was  one  evidently  for  tbe  convenience  of  ad- 
ministration on  the  vessel,  and  did  not  have 
the  effect  of  causing  the  porter  and  the  car- 
penter not  to  be  fellow  servants  with  the  stew- 
ardess. 

The  injuries  to  tbe  plaintiff  were  caused 
solely  by  ^6  negligence  of  one  or  the  other  of 
two  fellow  servants,  who  were  in  a  common 
employment  with  her;  and  there  was  no  viola- 
tion or  omission  of  duty  on  the  part  of  tbe 
employer  contributing  to  such  injuries.  Neither 
of  ber  fellow  servants  stood  in  such  relation 
to  her  or  to  the  work  done  by  her,  and  in  tbe 
course  of  which  ber  injuries  were  sustained, 
as  to  make  his  negligence  the  negligence  of 
the  employer.  Tbe  case  therefore  falls  within 
tbe  well-settled  rule,  as  to  which  it  is  unneces- 
sary to  cite  eases,  which  exempts  an  employer 
from  liability  for  injuries  to  a  servant  caused 
[3701  ^7  BDOtber  servant,  and  does  not  fall  within 
any  exceptfon  to  that  rule  which  destroys  tbe 
exemption  of  the  employer  when  his  own  neg- 
ligence contributes  to  tbe  injury,  or  when  the 
ouier  servant  occupies  sucii  a  relation  to  tbe 
Injured  party,  or  to  his  employment,  in  tbe 
course  of  which  bis  injurv  was  received,  as 
to  make  tbe  negligence  of  such  servant  tbe 
DMcligeoce  of  the  employer. 

The  ^ntifT  took  upon  herself  the  natural 
and  orainary  ri^ks  incident  to  tbe  performance 
of  her  duty,  and  among  such  nsks  was  tbe 
negligence  of  tbe  porter  and  the  carpenter,  or 
of  either  of  them,  in  the  course  of  the  common 
employment  of  the  three.  There  was  nothing 
in  tbe  employment  or  service  of  the  carpenter 
or  tbe  porter  which  made  either  of  tbcm  any 
more  tne  representative  of  the  defendant  than 
the  employ mcoV  and  service  of  the  stewardess 
made  her  such  representative.  The  court  left 
It  u  a  question  for  the  Jury  to  determine,  If 
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they  found  that  negligence  existed,  wbeiberthe 
injury  was  occasioned  by  the  careless  act  of  a 
servant  not  employed  in  the  same  department 
with  tbe  plaintiff.  This  ruling  was  excepted  to 
by  tbe  deiendant,and  we  tbink  it  was  erroneous 

Tbe  plaintiff  takes  the  point  that,  as  the 
verdict  did  not  exceed  |IS,000,  this  court  has 
no  jurisdiction,  although  the  judgment  was 
for  the  amount  of  the  verdict,  with  interest 
and  costs.  Tbe  statute  in  regard  to  tbe  jorii- 
dictlon  of  this  oiurt  provides  that  tbe  matter 
in  dispute  must  exceed  the  sum  or  value  of 
five  thousand  dollars,  exclusive  of  costs  (Act 
of  February  16,  t875.  chap.  TJ.  %  8,  18  Stat. 
816).  It  is  well  settled  that  tbe  test  as  to  the 
jurisdiction  of  this  court,  in  a  case  like  the 
present.  Is  tbe  amount  of  the  judgment  below, 
even  though  without  tbe  interest  included  In 
it,  the  amoant,  exclusive  of  costs,  would  not  be 
over  $6,000.  T.  Elmated  liailroad  Co.  v. 
F^h  Nat.  Bank,  118  U.  S.  608  [30:  259]. 

ThejudgmejU  of  the  Circuit  Court  is  recsraed, 
and  the  eate  it  remanded  to  tltat  court  uith  a 
direetion  to  award  a  now  trial. 


0USTAVU8  0.  UOPEINS  n  AU.  [380] 
s'a  Err., 

V. 

JOHN  J.  HcLURE.  Administrator,  etc., 

BT  AM.. 

nee  8.  a  Beportensed.  MMSr.) 

State  decree,  when  notreoiewaNe—deeittm  bated 
on  independmt  ground. 

1.  Where  tbe  decree  of  the  state  oourt  does  not 
rest  upon  the  State  Statute  In  question,  butupon 
Independent  STounds,  It  oannot  be  said  thnt  tbe 
deculoD  of  the  state  court  was  based  upon  the 
appUoathm  ot  tbe  Statute  aa  a  valid  Ao(  aOeotiDv 
the  ooQ  tract  of  tbe  pbdotlflk  In  error  and  Impaiiw 
iDff  itsobllffatloo. 

2.  Where  the  Supreme  Oonrt  of  a  State  decides  a 
federal  quesUoo.  In  rendering  a  Jadffmeoli,  ood 
also  decides  aitalost  the  plaintiff  In  error  on  an 
lodepeodent  around,  not  Involving  a  fedenU 
question,  and  brood  enough  to  maintain  tbe 
Judgment,  the  writ  of  error  will  be  dlsmined 
without  oousiderlng  tbe  federal  question. 

[No.  126.1 

Arguod  Hin.  tO,  1889.   Dt^dtd  March  S,  1890. 

rr  ERROR  to  ^e  Supreme  Oourt  of  tbe 
Bute  of  South  Carolina  to  review  a  decree 
affirming  a  decree  of  the  Circuit  Court  of  Ches- 
ter County,  South  Carolina,  that  the  liens  of 
certain  mortgages  were  exhausted  and  they 
were  no  longer  preferred  claims,  and  tbat  tb* 
defati  tb^  wen  g^ven  to  aecore  oouldooly  be 


NoT«.-^  to  furiaiUMon  <n  tfc«  United  States  Sh. 
preme  Court,  whart  /ederal  QtieaUon  arises,  or  wAera 
art  drawn  in  Question  tta!titm,  trtoty  or  Const  ttu- 
tfOR,  see  no(M  to  Haitln  V.  Haider,  Bk.  i,  p.  Sf;  IbtU 
thews  V.  Zaoe,  Bk.  S,  p.  au;  WUllana  v.  NorIs.  Bk. 
0,  p.  571. 

A8  to  jurimiiction  of  United  State*  Sutrreme  Oourt 
to  (l«etarv  state  low  void  at  In  ooqHct  wttA  fitote  0(m> 
stttutton;  torwlssdserwi  vf  HLOto  eamU  at  lo«m- 
stntetton  o/  Mats  laiss.  ■eenetste  Hart  v.Lam- 
phire,Bk.  T.p.flT9:alsoiMtetoOommerolal  Book 
of  GhMlniiatl  v.  BoAliiifaaB,  ttb  U,  p.  lit. 
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§ roved  aod  take  rank  ngniDst  the  assets  in  the 
auds  of  the  administrator  according  to  the 
Dslure  of  the  instrument  evidenciog  the  debt 
and  the  statute  relating  thereto,  in  an  action  to 
marshal  the  assets  of  the  estate  aod  have  the 
real  property  of  the  deceased  sold  aot!  have  the 
creditors  of  the  estate  estahlish  their  demands. 

The  facts  are  stated  In  the  opinion. 
Opinion  helow,  34  8.  C.  659. 
J/r.  Wm.  E.  Earle  for  plalodfEs  In  error. 
Mr.  Jiutm  J.  BemphUl  for  defendants  In 
ciTor. 

Mr.  Justice  Blatehlbrd  delivered  the  opin- 
ion of  the  court: 

On  the  0th  of  July,  1876,  George  W.  Helton 
died,  intestate  and  insolvent,  in  South  Caro- 
lina, leaving  surviving  him  bis  widow,  Mar- 

Saret  A.  Melton,  ana  three  infant  children, 
olm  J.  McLure  was  appointed  admioistralor 
nf  bis  estate,  aod  commenced  an  action  in  tlic 
Circuit  Court  of  Cheater  Countv,  South  Caro- 
lina, in  July,  1877,  to  marshal  the  assets  of 
the  estate,  to  have  the  real  property  of  the  de- 
ceased sold  in  aid  of  assets,  and  to  have  the 
creditors  of  the  estate  estahlish  tlieir  demands. 
The  creditor!  were  called  in,  and  numerons 
claims  were  established,  among  them  a  note 
under  seal  to  R.  O.  Ratcbford  &  Co.,  bearinsr 
dale  February  23,  1859;  a  note  under  seal  to 
Dr.  A.  P.  Wylie.  bearing  date  May  8,  1872;  a 
Dote  under  seal  to  Samuel  D.  Meltoo,  beariog 
date  February  1, 1871;  a  bond  secured  by  a 
mortgage  on  real  estate  to  one  Duvall,  sheriff, 
datea  June  4,  1875,  which  bad  been  trans- 
ferred to  one  Eerr,  as  dork  of  the  court  of 
(S81]  Fairfleld  County,  South  Carolina;  aod  a  bond 
secured  bv  a  mortgage  on  real  estate  to  Hop- 
kioa,  DwiglilA  Co.,  dated  May  19,  1876.  The 
widow  aud  the  infant  children,  and  various 
creditors  of  the  deceased,  were  made  defend- 
ants. The  case  was  referred  to  a  special  ref- 
eree, who  reported  that  the  assets  of  the  estate 
could  not  exceed  $tl,000;  that  the  amount 
due  on  the  mortgage  to  Duvall,  sheri£F,  was 
$1,087.35,  and  the  amount  due  on  the  mortgage 
to  Hopkins,  Dwlght&  Co.  was  |80,748.44;  and 
thai  there  were  debts  on  sealed  notes  and  spe- 
cialties dated  prior  to  November  2S,  1878, 
amounting  to  $7,005.04,  and  debts  on  simple 
contracts  amounting  to  $86,415.98,  the  total  of 
the  three  classes  of  debts  being  $75,256.81.  The 
sperial  referee  reported  that,  after  the  payment 
of  (he  costs,  the  assets  were  apt^HcabLe  jirst  to 
the  satisfaction  of  the  bond  and  mortgage  to 
Duvall,  sheriff,  and  next  to  the-  bond  and  mort- 
gage to  Hopkins,  Dwigbt  A  Co.  Exceptions 
were  filed  by  various  creditors  to  the  report  of 
the  referee,  and  the  case  was  beard  by  the 
circuit  court. 

It  appeared  that  the  mortgage  to  Hopkins, 
Dwigbt&  Co.  had  been  foreclosed  byajudicial 
sale  of  the  land  covered  by  it;  that  toe  pro- 
cectls  of  the  nle  vere  iosufficieot  to  pay  the 
debt;  that  the  debt  and  tbe  mortgage  were  set 
up  as  a  preferred  claim  against  the  general 
assets  in  the  hands  of  the  aidministrator;  that 
the  land  covered  by  the  mortgage  held  by  Kerr 
as  clerk  was  sold  under  an  order  of  the  court 
before  Kerr  became  a  party  to  the  suit  by  proT- 
Ing  hia  debt  and  mortgage;  thai,  after  that  sale, 
Kerr,  not  having  obtained  its  proceeds,  ioatl- 
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tuted  proceedings  to  foreclose  the  mortgage, 
obtained  judgment  and  sold  the  land,  but  the 
proceeds  of  sale  were  Insufficient  to  pay  tbe 
mortgage  debt;  and  that  Kerr  set  up  the 
as  a  preferred  (me  agalnat  the  geoeru  ftuehi  nf 
the  estate. 

The  circuit  court  said  in  Its  opinion  that  the 
referee  held  that  both  of  these  debts  were  pre- 
ferred claims  on  tbe  authority  of  thecaseof 
wardt  V.Sander*,  6  S.  0.  Bio;  and  it  discussed 
the  question  whether  the  mortgage  debt  of 
Hopkins.  Dwight  &  Co.  was  a  preferred  claim 
after  its  apecific  lien  had  been  exhausted,  be- 
cause it  was  a  mortgage. 

Section  26  of  the  Act  of  South  Carolina, 
which  became  a  law  March  18, 1789,  being  Act  1 382] 
No.  1456,  entitled  "An  Act  Directing  tbe  Man- 
ner of  Granting  Probates  of  Wills  and  Letters 
of  Administration,  and  for  Other  Purposes 
Therein  Mentioned  "  (Stat,  at  L.  of  S.  C.  1839, 
vol.  5.  p.  Ill),  provided  as  follows:  "Tbat^ 
debts  due  by  any  testator  or  intestate  shall  be 
paid  bv  executors  or  administrators  in  the  or- 
der following,  vi&:  fuoeral  and  other  expenses 
of  the  last  sickness;  charges  of  probate  of  will 
or  of  the  letters  of  administration;  next,  debts 
due  to  the  public;  next,  judgments,  mortgages 
and  executions,  the  oldest  fltat;  next,  rent;  then, 
honds  or  other  obligations;  and  lastly,  debts  due 
on  open  accounts;  but  no  preference  whatever 
shall  be  given  to  creditors  In  equal  degree, 
where  there  is  a  deficiency  of  assets,  except  in 
the  cases  of  judgments,  mortgages  that  shall 
be  recoraed,  from  tbe  time  of  recording,  aod 
executions  lodged  in  the  sheriff's  office,  the  old- 
est of  vhich  snail  befirst  paid,  or  In  those  cases 
where  a  creditor  may  have  a  lien  on  any  par- 
ticular part  of  the  estate." 

This  provision  was  construed  by  the  Consti- 
tutional Court  of  South  Carolina,  to  1822,  In 
tbe  case  of  Tunno  v.  Sappoldt,  2  McCord,  L. 
188.  In  that  case  the  deceased  left  an  on^ 
standing  "  obligation  or  sealed  Instrument  of 
mortirage  and  covenant"  and  some  outstanding 
simple-contract  debts.  The  question  arose 
whether  that  instrument  was  to  be  ranked,  in 
the  legal  orderof  payment  under  the  Statute, 
among  bond  debts,  or  among  simple-contract 
debts.  Tbe  court  said  that  tbe  claim  was  by 
simple  contract,  that  is,  by  a  note;  that  the 
question  was  whether  the  mortgage  deed  could 
change  the  character  of  the  note,  or  give  H  a 
preference  over  other  simple-contract  debts 
under  the  Statute;  that  the  simple-contract  debt 
was  not  changed  by  the  mortgage;  and  that  the 
deed  gave  a  particular  lien  upon  certain  prop- 
erty, out  its  object  and  intent  had  terminated, 
and  otherwise  left  the  note  as  it  stood  before, 
still  a  simple  contract 

In  Kinard  v.  Touno^  2  Kcb.  Eg.  247,  in  the 
Court  of  Appeals  in  Equity  and  Court  of  Er- 
rors of  South  Carolina,  in  1846,  it  was  held 
that.  In  the  administration  of  the  assets  of  an 
insolvent  testator  or  intestate,  mortgages,  as 
mortgages,  were  notentltied  to  priority  over 
rent,  specialties  and  simple-contTact  debts,  ex-  (388] 
cept  BO  far  as  they  were  liens  on  anv  particular 
part  of  the  estate,  and  that,  after  the  lien  was 
exhausted,  the  grade  of  the  demand  must  be 
determined  by  the  nature  of  the  instrument 
which  tbe  mortgage  was  given  to  secure;  the 
court  following  the  decision  Id  Tanno  t.  mip- 
\potdi. 
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Tbe  proTlslon  of  tbe  Act  of  1789  was  incor 

porfttcd  in  1872  in  the  Revised  Statutes  of 
Soutli  Cnrolina,  as  sertioD  3  of  chapter  90,  p. 
457,  fis  follows:  "The  assets  which  come  to 
ihe  hands  of  an  executor  or  administrAtor, 
after  proper  atlnwuncc  to  the  executor  or  admin- 
istrator, inaduccouraeof  administratioD,  shall 
iw  applied  tn  the  payment  of  his  debts  in  the 
following' order,  that  is  to  say:  (1)  funeral  and 
other  cxprnses  of  the  laet  sickness,  cbnrgcs  of 
prohnte  or  letters  of  administration;  (2)  debts 
due  to  the  public;  (3)  judgmenls,  mortgapes 
aail  executions — the  oldest  first;  (4)  rest;  (5) 
bonds  and  debts  by  specialty ;  (6)  debts  by 
simple  ronlract. 

In  iy75,  tbe  casr-  of  Edwardt  v.  Sanders,  6  8. 
C.  316,  was  decided  by  the  Supreme  Court  of 
the  State.  It  was  held  that,  under  section  26 
of  the  Art  of  1789,'  prescribing  the  order  in 
which  debts  of  n  diiceilent  are  to  be  paid,  mort- 
{rn^es.whcthrr  of  chatlHs  or  real  estate,  rank  id 
tiic  third  chiss,  and  are  entitled  to  payment  out 
of  tiie  general  estate  in  preference  to  specialty 
and  simple-contract  debts;  that  a  purcbaser  of 
the  mortpi^od  premists,  by  the  mortgagee  or 
his  nssigneu,  under  a  decree  for  foreclosure, 
d<ic't  not  exlineuish  the  mortgage  debt  for  any 
unsiui'^fii'd  balimce  that  may  remain;  and  that, 
nhc'ie  tbe  purcliRse  is  made  after  the  death  of 
the  ninrtgii.*:or,  the  unsatisfied  balance  retnins 
its  rank  as  a  morlguge  debt,  with  right  to 
priority  of  payment  out  of  the  general  estate, 
over  speiiaity  and  ,sim))le-contract  debts. 

AVhile  the  case  of  EOvards  v.  Sanders  stood 
as  ibeiuleof  construction,  the  referee  in  the 
j>resent  case  held  that  tbe  mortgages  in  ques- 
tion were  preferred  claims.  Before  tbe  cose 
came  00  to  be  beard  upon  exceptions  to  tbe 
report  of  the  referee,  the  case  of  Pinters. 
J'i'Uir,  22  S.  C.  139,  was  decided,  in  January, 
IHK."),  i)y  the  Supreme  Court  of  the  State, which 
held  thnt,  under  the  Act  of  1789,  a  mortpage,  as 
surh,  bail  DO  precedence  in  tbe  administration 
1 384 )  of  the  estate  of  adeccased  person  except  to  the 
extent  of  its  spcciflc  lien  upon  tbe  property 
mortL'uced,  and  that  when  such  lien  was  ex- 
Im1l^led  the  mortgage  ranked  accordiof;  to  tbe 
^rnde  of  the  demand  secured  by  it;  thus  ap- 
proving the  case  of  Kinard  v.  Young,  and  over- 
rulji)g  that  of  Edtmrds  v.  Sanderg.  The  court 
said : ' "  We  think  that  a  creditor  of  a  decedent's 
estate,  whose  claim  is  secured  by  a  mortgage 
on  piirticulnr  pnipcrty,  has  uoderthe  Act  a  lien 
upon  that  property;  liut  when  tbat  la  exhaust- 
icd  the  mortgage  as  such  isfunetua  officio;  and 
in  further  marshaling  tbe  assets  tbe  detDand 
mi]'ii  rank  according  as  it  may  be  a  simple  con- 
ii;irt  or  specialty,"  The  court  died  the  cases 
iif  Tuiino  V.  llamotdt  and  Kinard  v.  Young, 
and  said  tbat  the  aoctrloe  asserted  by  them  was 
regarded  as  tbe  settled  coostniction  of  tbe  Act 
of  1 7S!),  until  the  case  of  Edvarda  v.  Sandert. 
Of  titat  case  the  court  said  that  it  "is  uot  only 
unsustair.ed  liy  proper  rules  of  construction,  hut 
i«  in  direct  opposilion  to  tlie  decided  cases  and 
whul  was  At  that  time  considered  the  settled 
taw  of  the  State."  The  court  then  rrfened  to 
tbe  Act  of  South  Carolina,  passed  December 
14,  187H,  entitled  "An  Art  to  Alternnd  Amcud 
the  Ij*w  in  Ilrintioo  to  the  Payment  of  Debts 
of  a  Decedent  "  (No.  M8,  16  Stat.  «86j,  which 
provides:  "That  in  the  nrlministration  of  tbe 
asflels  of  a  decedent,  moi  tga{^es  shall  not  be  ea- 
«4t3 


titkd  to  a  priority  oTer  rents,  debts  by  special- 
ty, or  debts  by  simple  contract  except  as  to  tbe 
particular  parts  of  tbe  estate  affected  by  tbe 
liens  of  such  mortgages,  Tbat  after  the  prop- 
erty covered  by  the  liens  Is  exhausted,  the 
grade  of  tbe  demand  shall  be  determined  by 
the  nature  of  the  instrument  which  tbe  mort> 
ga.^  was  giveu  to  secure,"  as  an  Act  which, 
although  Tt  was  passed  after  the  facts  in  tbe 
case  then  at  bar  arose,  "only  declared  what  had 
been  the  law  of  tbe  State  since  tbe  Act  of  1789." 

After  a  consideration  of  these  cases,  tbe  cir- 
cuit court  reached  the  conclusion,  In  the  pres- 
ent case,  that  tbe  mortgages  in  question  came 
under  the  operation  oi  toe  decision  in  PietUr 
V.  Pieiter.  and  were  not  preferred  claims  as 
mortgages.  The  decree  of  tbat  court  was  tbat, 
the  lien  of  the  mortgages  having  been  exhaust- 
ed, they  were  no  longer  preferred  claims;  and 
that  tbe  debts  tbey  were  given  to  secure  could 
onlrbe  proved  and  take  rank  against  tbe  asset* 
in  the  bands  of  tbe  administrator  according  to 
the  nature  of  the  instrument  evidencing  ihe 
debt,  and  the  Statute  relating  thereto.  Excep* 
tions  were  filed  to  tbe  decree  and  tbe  case  was 
heard  on  appeal  by  tbe  Supreme  Court  of  the 
State,  which,  in  April,  1886,  affirmed  tbe  de- 
cree of  tbe  circuit  court.   24  S.  C.  559. 

The  point  was  taken  by  tbe  appellants  in  the 
Supreme  Court  of  South  Carounat  that  tbe 
case  of  PUtter  v.  Pieiter  could  not  be  appUed 
to  their  cases,  for  tbe  reason  tbat  so  to  apply  It 
would  impair  tbe  obligation  of  contracts  or 
devest  vested  rights,  because,  at  tbe  time  of 
tbe  mekiogof  the  contract  of  Hopkins,  Dwigbt 
<&  Co.,  tbe  law,  as  then  declared  by  the  case  of 
Edwardt  T.  Sanden,  required  that  the  balancet 
due  on  tbe  two  debts  should  be  ranked  as 
mortgages,  and  as  such  be  entitled  to  priority 
o/er  »[)ccialty  debts;  and  that  tbe  decision  in 
Pieaier  v.  l^etter  co\i\d  not  devest  rigbls  which 
became  vested  at  the  time  the  intestate  died, 
under  the  law  as  ft  was  then  declared  to  be. 

But  tbe  supreme  court  said  tbat  the  construe* 
tinn  placed  on  tbe  provisions  of  the  Actof  1789 
by  the  decision  in  PieiUr  v.  Pieder  was  the 
same  as  that  laid  down  in  Tunno  v.  Uappotdt 
and  Kinard  t.  Ytmng  ;  that  the  law  stood  un- 
qtiestioned  down  to  the  time  of  the  decision  in 
Edtcards  v.  Sandert;  that  that  decision  did  not 
seem  to  have  been  followed  in  a  single  in- 
stance; that  from  what  was  said  in  Pietter  v. 
■  Pietter  it  would  seem  never  to  have  been  sati^ 
factory  to  tbe  profession;  that  at  the  first  op- 
portunity It  was  overruled;  and  tbat,  in  the 
meantime,  tbe  Legislature,  by  the  Act  of  1878, 
had  shown  its  dissatisfaction  with  tbe  con- 
struction adopted  in  the  case  of  Bdioarda  v. 
Sandert.  On  the  questioD  whether  tbe  de- 
cision in  Pietter  v.  Pieiter  effected  inch  a 
change  in  the  law  as  would  forbid  Its  applica- 
tion to  tbe  case  under  consideration,  because  it 
would  impair  tbe  obligation  of  a  contract  or 
devest  rights  vested  under  the  law  as  declared 
in  Edvardt  v.  Sandert,  tbe  supreme  court  said 
that,  as  tbe  proper  construction  of  the  Statute 
had  been  settled  for  a  long  series  of  years  by 
deciriODs  of  both  of  the  courts  of  flnal  resort  !a 
tbe  State,  in  accordance  with  the  view  declared 
in  >Pietter  v.  Pietter,  It  would  be  going  very 
far  to  say  tbat  a  single  isolated  decision,  never  i 
recognized  or  followed  in  any  subsequent  case, 
and  never  reoommeading  itself  to  the  apfwoTil 

Its  u.  s. 
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of  tbe  profea^B.  should  be  regttnled  as  liaviDg 
the  effect  of  cbangiDg  the  Inn*.  "On  tbo  con- 
trary,says  the  court,  "  whatever  may  be  the 
OpinioDs  of  individuals  as  toils  corrcclDeas,  it 
must  be  regarded  as  an  erroneous  duciuration 
of  Tvbat  was  the  law,  andasoDiy  ihelawof  the 
particular  case  io  which  it  was  made." 

The  members  of  the  flim  of  Hopkiu,  Dwight 
ft  Co.,  as  succeaaors  of  the  former  members  of 
that  firm,  and  the  trustee  of  that  firm  and  of 
ills.  Melton  and  her  Infant  childreo,  have 
brought  a  writ  of  error  to  review  the  decree  of 
the  supreme  court  affirming  that  of  the  circuit 
court;  aod  the  defendants  in  error  now  move 
to  dismiss  the  writ  of  error,  on  Uw  ground  of 
s  want  of  jurisdiction  in  tbls  court. 

It  is  contended  on  the  part  of  the  plaintiSs 
In  error  that  the  decision  of  the  court  below 
was  based  upon  the  application  of  the  Act  of 
1878  as  a  valid  Act,  ainecting  the  contract  of 
the  plaintiffs  in  error  and  impairing  its  obliga- 
tioa.  But  the  validity  of  that  Statute  was  not 
drawn  in  qneation,  and  the  supreme  court  did 
not  pass  upon  it.  The  decree  of  that  court 
does  not  rest  upon  that  Statute,  but  upon  inde- 
pendent grounds.  The  decision  rests  upon  a 
ground  broad  enough  to  cover  the  entire  case, 
without  considering  the  Statute.  It  rests  upon 
the  nouad  that  the  law  of  South  CaroUna,  un- 
der ihe  Act  of  1789.  was  such  as  it  bad  always 
been  held  to  be.  in  Tunno  t.  Bappotdt,  Kinard 
T.  Tbun^  and  f^feifer  iV«f«r,  and  that  the 
law  as  so  declared  had  always  been  the  law, 
and  was  not  varied  or  changed  by  anything 
decided  in  £!dwardt  v.  8aniler$,  That  beiojg 
so,  we  must  hold  that  no  federal  question  u 
presented  by  the  record. 

This  viev  is  in  accordance  with  the  decisions 
of  this  court  in  Xnigw  t.  Shetbv  Raiiroad  Co. 
1S6  U.  S.  89  [81:  675];  S$  8mu8VTe  v.  Qait- 
lard,  127  U.  8.  216  [83:  1261,  and  BdU  v. 
Akera,  182  U.  8.  664  t33:  442],  the  ruling  In 
which  cases  is  that,  where  the  Supreme  Court 
of  a  State  decides  a  federal  question,  in  render- 
ing a  judgment,  and  also  decides  against  the 
plaintiff  in  error  on  an  Independent  ground, 
not  Involving  a  federal  question,  and  broad 
enough  to  maintain  the  judgment,  the  writ  of 
error  will  be  dismissed  without  cooaiderlDgthe 
federal  question. 

writ  t^mror  ia  OitmimtU 


|360]  FHCBNIX  CASTER  COMPANY, 

AppL, 
e. 

AUGUSTUS  SPIEGEL  m 

(See  8.  a  Beporter'B  ed.  SSO^) 

J^iUnU—eonttruetion  and  infringmeni  qf, 

L  Where  a  patentee  baa  modified  his  elalm  m 
obedfb&oe  to  the  requirements  <a  the  Patent 


Office,  he  cannot  have  for  It  an  extended  con- 
atnicUon  wblob  has  been  rejected  by  tbo  Patent 

OlBcG. 

2.  la  a  suit  on  his  pateD^  bis  claim  must  be  llmlte<l. 
where  It  Is  a  comblnntfon  of  parts,  to  a  combina- 
tion of  all  tbe  elementfl  which  be  has  Included  In 
his  claim  as  neovMarllr  coostltutinv  that  combi- 
nation. 

8.  Tbe  Uartln  caster  patented  to  him  by  lettnre. 
patent  No.  1«0,1B2.  May  1, 1877,  Is  not  Infrlafred  by 
the  Tale  caster  used  and  sold  by  defciulania. 
4.  In  view  of  tbe  state  of  tbe  art,  the  words  *>  the 
rooker-formed  ooUar-hearlnfr,  or  Its  mechanical 
eQulvaleot."  In  tbe  claim  of  the  Martin  patent, 
must  be  restricted  to  such  a  bearing  restloB  on  a 
collar  beneath  tbe  floor-wheel  housing',  as  to 
shown  lo  the  patent. 

ft,  Tbe  housing  in  tbe  Tale  caster  Is  not  of  a  con- 
struction BlmOartotbatdeecribed  by  Mtirtfn:  aod 
there  is  not  Id  the  Tale  caster  any  equivalent  for 
such  "locker-formed  collsr-bearlnff."  Tbehoiu- 
Insr  of  tb?  Hartln  patent  hasan  opening  from  tup 
to  bottom,  while  tbe  Tale  oaater  has  no  such 
openlnir. 

njo.  160.1 

Argued  Ike.  10, 2889.  Decided  Mareh  S,  1890. 

APPEAL  from  a  decree  of  the  Circuit  Court 
of  the  United  States  for  the  District  of  In- 
diana to  review  a  decree  dismissing  a  suit  for 
an  infringement  of  letters-patent  gmnted  to 
Alexander  C.  Martin  for  an  improvemeut  in 
furniture  casters.  Affirmed. 
The  facts  are  stated  In  the  opinion. 
Opinion  below,  26  Fed.  Rep.  272. 
Mr.  CharlM  P.  Jacobs  for  appellant 
(No  counsel  for  appelleea) 

Mr.  Jttttiee  Bl»tehford  delivered  the  oirfn- 
ion  of  the  court: 

This  is  a  suit  in  equl^,  brought  in  tbe  Cir- 
cuit Court  of  the  United  States  for  the  District 
of  Indiana,  by  the  Phcenix  Caster  Company, 
an  Indiana  corporation,  against  Augustus  Spie- 
gel, Henry  Frank  and  Frederick  Thorn's,  to 
recover  for  the  alleged  infringement  of  letters- 
patent  No.  190,162,  granted  May  1. 1877,  on  an 
Bpplicatloo  filed  September  16,  1876,  to  Alex- 
ander C.  Martin,  for  an  "improvement  in  fur- 
niture casters." 

The  speciflcation,  claim  and  drawings  of  the  , 
patent  are  as  follows:  "This  Invention  relates  1^**1 
to  swiveling  casters,  and  the  objects  of  the  in- 
vention are  to  secure  in  such  cssicrs  freedom 
fnan  pivotal  wear  of  carpet  or  floor  and  In- 
creased mobility  in  swiveling.  The  first  oliject 
is  attained  by  the  use  of  twofloor-wbeelswbose 
axes  are  coincident,  In  connection  with  devictt 
which  Insure  tbe  contact  of  both  wheels  with 
the  floor,  regardless  of  ordinary  irregularities 
of  floor  surface.  Tbe  second  object  of  the  in- 
vention is  a  natural  result  of  the  suppression 
of  floor  friction.  In  the  accompanying  draw- 
log,  ^g-  1  is  an  elevatitm  of  my  improved 
caster.  Part  of  Fig.  1  is  a  vertical  nctioo. 
Fig.  2  is  a  side  elevation,  and  Fig.  8  la  a  part 


NOTB.  ~A»  for  what  pataita  an  gmtUed  and  when 
declared  M(d,-eee  note  to  Bvans  t.  Baton,  Bk.  i,  p. 
ML 

Am  to  peOmUOfaitv  nf  (nt«nf  f on.  see  note  to  Thomp- 
son V.  Boiseelier,  Bk.  29.  p.  79;  also  note  to  Corning 
r.  Burden,  Bk.  14,  p.  688. 
IS8  U.  S. 


At  to  abandonment  of  invention,  see  noCe  to  Pen- 
nook  V.  Dialogue,  Bk.  ?,  p.  827. 

Am  to  dMf netlon  between  tnventtons  meehanitm, 
arttdee  or  producte,  and  pneema:  when  latter  pat- 
ented.—see  note  to  Coming  v.  Burden, Bk.Kp.6B8. 

.dttofnehidfnffproeeMandprodiietftisaBupatenC.' 
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elentlon,  exhibiting  tbe  portion  cut  may  In 
Flu-  1.  Common  casters,  in  sniveling,  pivot 
upon  tbe  floor.  The  point  of  pivot  motion  is 
the  point  of  contact  between  wheel  and  floor. 
Such  pucker  and  wear  carpets,  and  are  slug' 
gi&b  in  their  swiveling  action.  Two  rollers 
side  by  side  will.  In  swiveling,  turn  in  opposite 
directions,  and  it  will  be  found  that  they  roll 
upon  the  floor  instead  of  pivottog,  as  does  the 
single  wlicel;  but  if  the  floorsbould  be  irregular, 
as  is  often  tbe  case,  one  wheel  of  tbe  pair 
would  not  touch  the  floor,  and  tbe  two-wbcclcd 
caster  would  become  practically  a  one-wheeled 
caster.  My  Improvement  consists  in  making 
tbe  axis  of  the  two  wheels  oscillatory  with  ref- 
erence to  the  article  to  which  tbe  furniture 
carter  Is  attached.  Tbe  axis  of  oscillation, 
being  at  ric;ht  unifies  to  the  floor-wheels'  axis, 
allows  the  wheels  to  accommodate  themselves 
to  ordinary  inequalities  of  floor.  Referring  to 
the  drawing,  A  is  a  flange,  from  which  de- 
pends tbe  stem  or  boss  C.  This  stem  serves  as 
a  pivot  for  tbe  swiveling  motion,  as  a  draft  pin 
for  the  wheel -housing,  and  as  a  means  of  unit- 
loir  the  parts.  The  housing B  furnishes  l)earing 
supjxirts  for  tbe  two  floor-wheels  E  E  and  the 
anti-friction  pivot  wheel  F.  The  tatter  wheel  is 
situated  centrally  between  and  vertically  above 
the  floor-wheels.  The  housing  swivels  upon 
the  stem  In  tbe  usual  manner.  Were  only  a 
swiveling  motion  of  the  bousing  desired,  its  flt 
upon  the  ccninil  pivot  might  be  close,  allow- 
ing only  looseness  enough  for  tbe  swiveling  ac- 

|362]  lion;  but  tbe  object  sought  by  my  improve- 
ment demwoda  tbat  the  housing  should  have  a 
compound  motion  with  reference  to  the  central 
pivot  It  must  revolve  upon  a  vertical  axis 
and  oscillate  upon  a  horizontal  axis.  This 
compound  bearing  is  formed  by  making  tbe 
housing  bearing  slightly  elliptical  and  tbe 
housing  collar- bearing  in  rocker  form,  as 
shown  in  Fig.  8.  Tbe  rocker  may  be  on  the 
side  of  the  bole  nearest  the  uii-friction  wheel 
or  on  the  opposite  side,  and  the  axb  of  tbe 
rocker  should  be  in  line  with,  and  a  continua* 
tion  of,  the  axis  of  tbe  anti-friction  wheel  F, 
so  tbiit  the  anti-friction  wheel  may  not  impede 
the  oscillating  motion.  By  means  of  the  relief 
resulting  from  the  elliptic  nature  of  tbe  bous- 
ing opening  and  the  rocker-beaiing,  freedom 
for  oscillation  ts  secured  without  Interfering 
with  the  functions  of  the  central  pivot  as  a 
bearing  of  rotation,  draft-pin  and  means  of 
union.  I  claim,  as  my  invention,  a  furniture- 
raster  composed  of  the  following  elements: 
The  floor-wheels  E  E.  tbe  anti-fnction  pivot 
wheel  F.  the  housing  B.  the  elliptical  housing 
opening  or  its  mechanical  equivalent,  and  the 
rocker-formed  collar-bearing  or  Its  mechanical 
equivalent,  all  combined  so  as  to  allow  the 

[363]  floor-wheel  axis  to  oscillate  horizontally,  sub- 
siantially  as  and  for  the  purpose  specifled." 

The  answer  seta  up  as  defenses  want  of 
novelty  and  non-infriogement.  After  a  repli- 
cation, proofs  were  taken  on  both  sides.  The 


case  was  beard  before  Jvige  Woods,  and  s 
cree  was  entered  which  stated  that  the  court 
found  tbat  there  had  been  no  infringement  of 
the  patent,  and  tbat  the  bill  was  dismissed,  with 
coats.  From  this  decree  the  plaintiff  baa  ap- 
peal wi.  The  opinion  of  lbs  court  is  reporiM 
in  26  Fed.  Bep.  273. 

The  caster  used  and  sold  by  the  defendants 
was  known  as  "the  Yale  caster,"  and  was 
made  at  New  Haven,  Connecticut.  The  opin- 
ion of  the  court  stated  that  tbe  prior  art  was 
shown  by  reference  to  nunaerous  earlier  pat- 
ents, both  American  and  English,  "which,  it 
is  allesed,  anticipated  tbe  Martin  combination 
entirely,  or,  at  least,  in  so  far  as  to  impose  up* 
on  it  a  strict  constmctioD,  limiting  it  io  tbe 
particular  arrangement  of  parts  described  and 
excluding  any  pretense  of  Infringement  by  tbe 
defendants."  The  opinion  then  procoeds  as 
follows:  "After  a  painstaking  conaldcration  of 
the  evidence  and  accompanying  models,  the 
opinions  of  tbe  experts,  and  tne  aigumcnts  and 
briefs  of  counsel,  which  upon  both  sides  have 
been  quite  exhaustive,  I  am  compelled  to  tbe 
conclusion  tbat  infringement  baa  not  been 
shown,  and  consequently  that  the  bill  must  be 
dismissed.  Tbe  combinatiou  of  the  putcnt  in 
question  accomplished  no  new  result  in  me- 
cbaoics,  and  differed  from  previous  known 
combinations,  designed  for  the  same  and  like 
purposes,  only  in  tbe  construction  of  one  or 
two  of  tbe  parts,  whereby,  perhaps,  a  better 
but  certainly  not  a  different  kind  of  result  was 
accomplisbed  than  had  been  before  effected. 
More  tiiao  this  cannot  be  justly  claimed,  as  it 
seems  to  me.  Besides,  it  appears  that  .Martin's 
application  for  a  patent  was  rejected  and  with* 
drawn  two  or  more  times,  tbe  examiner  insist- 
ing, upon  certain  references,  'that  all  appli- 
cant's novelty  in  entire  device  is  only  expressed 


by  words  as  sperlfled.*  In  obedience  to  this 
ruling  tbe  claim,  and  perhaps  tbe  specification, 
was  modified  and  the  patent  granted.  It  fol- 
lows tbat  the  patent  cannot  now,  by  a  liberal 
construction,  be  made  to  Include  anything  so  (364] 


uparau  patejOa  thenfor,—^  note  to  Bvans  v. 
ton,  Bk.  4.  p.  488. 

Ab  Io  what  rvitnu  may  oovar,  see  noCs  to  0*BaIIlr 
V.  Morse,  Bk.  U,  p.  flOL 

Am  to  oMtlffrmmt,  before  teufngoRd  rtlmHng  pat- 
mU  rteorMttQ;  v>f\en  omionment  tnmifan  extended 
Icrmt.— we  note  to  Oajlar  v.  WUder,  Bk.  18,  p.  SOL 
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wAen  pcUcntM  must;  when  then  must  Jrtn,  see  note 
to  Wilson  V.  Rousseau,  Bk.  11.  p.  tl41. 

Ab  to  damaaee  for  ttifringeiMnt  of  patent:  trtiU 
damotm-sM  note  to  Hogg  v.  Emerson,  Bk.  18,  p. 
824. 

At  to  witef  gtvtn  for  pot«nt-rtpftte.-  purcliaw  te> 
fort  mottirftv.— sea  note  to  HatideviUe  v.  Welch,  Bk. 
S,p.8;. 
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deoled  by  the  Patent  Office,  and  without  this 
Uk  device  of  the  defeodaats  cannot,  I  think, 
be  said  10  infrioge." 

The  claim  of  the  patent  Is  for  a  combination 
of  the  following;  elementB:  (1)  the  floor-wliecls 
E  E:  (2)  the  anti-friction  pivot  wheel  P;  (If)  Ibe 
houbing  B;  (4)  the  elliptical  bousing  opening, 
or  its  mechanical  equivalent;  (6)  the  collar;  (6) 
the  rocker-rormedcoUar-beariog,  or  ibt  mechan- 
ical equivalent.  All  tbese  are  to  be  so  com- 
bined as  to  allow  the  axis  of  the  two  fltK>r- 
wheels  to  oscillate  horizontally  with  reference 
to  the  article  to  which  the  caster  is  attached. 
The  floor-wheels  E  B  are  mounted  tn  a  hous- 
ing. This  housing  also  furnishes  bearing  supt- 
ports  for  an  anti-friction  pivot  wheel  F.  which 
Miler  wheel  constitutes  the  principal  bearing- 
siirfure  between  the  floor-wheels'  bousing  and 
tlic  plnie  at  the  bottom  of  the  piece  of  funii- 
lure,  on  which  plate  the  anti-friction  pivot- 
whi'el  travels  in  the  swiveting  movement  of 
the  caster.  The  collar,  which  is  not  referred 
to  by  letter  io  the  speciflcation,  hi  marked  Din 
flpiirc  3  of  the  drawings.  It  sustains  the  down- 
ward pressure  at  the  heel  of  the  bousing,  which 
is  that  part  most  remote  from  the  floor-wheels. 
The  convex  surface  of  the  rocker-formed  col- 
lar-bearing, which  is  between  the  heel  of  the 
housing  uod  the  collar,  is  formed  on  the  hous- 
icg  itscif.  There  is  an  elliptical  opening  in 
the  housing,  in  which  the  entire  caster  swivels, 
so  OS  to  |>ern)it  its  lateral  oscillBtioo.  No  one 
of  the  SIX  elenienia  above  mentioned  can  be 
dispensed  with,  without  departing  from  the 
invention  specified  In  the  claim  of  the  patent. 
The  collar  is  a  necessary  element  in  the  com- 
bination specified  in  the  claim,  because  there 
cannot  be  a  rocker-formed  ocdlar-bearlng  un- 
less there  be  a  collar. 

A  copy  of  the  file-wrapper  and  ita  oontenta, 
Id  the  matter  of  the  patent,  ia  found  In  the  rec- 
ord. The  claims  in  the  spedflcatlon  originallj 
filed  were  as  follows: 

"First.  The  bousing  B,  in  combination  with 
the  nnti  friction  wheel  F,  and  two  or  more 
floor  wheels,  E.  substantially  as  described. 

"8<.-coDd.  The  oomUnatlon  of  the  housing 
B,  flange  A,  hosa  C,  so  arranged  that  the  axis 
of  rotation  and  oscillation  of  the  housinea 
shall  iutersect  below  the  flanire  A,  substantially 
oa  and  for  the  purpose  specified. 
13651  "Third.  The  combination  of  the  flange  A, 
<  '  bca^  C  and  screw  O.  substaDtially  as  and  for 
the  purpose  spedfled." 

The  application  was  rejected  on  the  27th  of 
September,  1876,  by  a  reference  to  four  United 
Stales  patents,  the  examiner  saying  that  the  in- 
vention claimed  lacked  apparently  any  element 
of  patentable  novelty,  and  adding  that,  in  view 
of  those  references,  "and  in  the  absence,  as  far 
OS  is  perceived,  of  any  new  formation  or  show- 
ing of  patentable  improvement  over  them,"  the 
application  was  rejected. 

Tbe  applicant  then  canceled  said  three 
claims,  and  substituted  for  tbem  tbe  follow- 
ing, leaving  the  tezl  of  the  qpeclficattcm  to 
Hand: 

"tn  a  fumliure-caater,  the  combination  of 
the  above-described  housing  B  with  tbe  anti- 
fricilon  whed  F  and  floor-wheels  E  E,  when 
tbe  ant^Mction  wheel  F  Is  sttnated  above  and 
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centrally  between  the  floor-wheels  E  E,  sub- 
stantially  as  and  for  the  purpose  specified." 

On  the  5th  of  Oct'.ber,  1876,  the  Patent  Of- 
fice informL>d  tbe  applicant  tbat  it  was  not 
pnientablc  to  double  the  number  of  wheels 
which  before  existed,  the  examincT  adding:  "It 
would  not,  of  course,  be  possible  to  repatentatl 
our  devices  used  with  a  single  wheel  to  every- 
one who  should  put  in  two  wheels  Instead  of 
one." 

The  applicant  then  made  amendments  In  his 
specification  and  drawings,  and  submitted  his 
case  again,  with  an  argument,  to  which  tbe 
Patent  Ofllce  replied,  on  the  10th  of  October. 
1876,  that  If  the  applicant  would  define.  In  his 
claim,  hvi  "bousing  B"  as  "having  an  elliptical 
opening  bearine  upon  a  point  opposite  to  and 
farthest  from  tne  anti-friction  wheel  F,"  the 
case  would  pass  all  reference. 

In  reply  to  this,  tbe  applicant,  on  the  23d  of 
October,  1870,  substituted  a  new  specification 
and  claims  for  those  already  presented.  The 
new  claims  were  as  follows; 

"In  a  caster,  the  combination  of  the  housing 
B,  anti  friction  wheel  F  and  floor-wheels  E  E, 
when  tbe  anti-friction  wheel  is  located  centrally 
between  and  verticallj  above  tbe  floor-wlieel^ 
for  the  purpose  and  snbstantially  as  specified. 

"In  a  caster,  the  combination  of  the  fiange 
A,  stem  0,  housing  B  and  fioor-wbeels  E  £,  so 
arranged  that  the  axis  of  the  floor-wheels  may 
oscillate  with  reference  to  the  pluie  of  the 
flange  A." 

On  the  26tb  of  October,  1876,  the  examiner 
wrote  to  the  applicant  as  follows:  "The  exam- 
iner, in  official  letter  of  lOth  inst.,  suggested  all 
he  felt  that  he  could  possibly,  allow~  consider- 
ing tbe  fitate  of  the  art.  Applicant's  present 
amended  first  claim  could  not  be  allowed,  as  it 
is  for  just  what  In  every  letter  tbe  Office  hat 
stated  that  it  could  not  allow,  viz.:  'adding  the 
usual  friction  roller  in  the  usual  way  to  two 
wheels,  also  old.'  This  is  a  mere  double  use. 
The  2d  amended  claim  could  not  be  allowed, 
even  were  applicant  the  first  to  use  two 
wheels,  for  it  is  not  for  devices,  but  for  a  re- 
sult or  function  (never  patentable),  applicant 
claims,  'so  arranged  that  the  axis  mav  oecil- 
late,'  etc.  A  dozen  inventions  mav  do  this, 
and  yet  not  be  equivalents  of  applicant's  ar^ 
rangement  of  devices,  to  which  alone  he  is  en- 
tilled.  Just  as  staled  in  letter  of  19th,  tbe 
examiner  thinks  tbat  in  granting  the  claim 
there  nggested  he,  if  anything,  em  on  tha 
libcml  stde." 

In  reply,  the  awllcant,  on  the  81st  of  Octo> 
ber,  1876,  amended  his  specification  and  claim. 
Tbe  following  paragraph  was  inserted  in  the 
specification:  "It  is  also  neceaaaiy  that  tbe 
housing  should  be  capable  of  having  a  com- 
pound motion  upon  tbe  central  pivot.  It  must 
revolve  upon  a  vertical  axis  ana  oscillate  upon 
a  horizontal  axis.  This  compound  bearing  la 
formed  by  making  the  bousing  bearing  slight- 
ly elliptical  and  making  its  collar-bearing  in 
rocker  form,  as  shown  in  Fig.  8.  The  rocker 
may  be  on  the  side  of  the  hole  nearest  tbe  antt- 
frictioQ  wheel,  or  on  the  opposite  side.  By 
means  of  the  described  relief  and  rocker-bear- 
ing, freedom  for  oscillation  Is  secured,  with- 
out Interfering  with  tbe  function  of  Uia  frivol 
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u  a  bearing  of  rotatioo,  dnft-pla,  aod  means 
of  uoioD."  The  followiD^claim  wassubstitut- 
ed  for  all  previous  claims:  "  In  a  caster,  the 
floor-wbeela,  E  £.  aod  an  aati-frlctioQ  wheel, 
P,  in  the  relalive  position  specified,  when  com- 
bioed  with  tbe  bousing  B,  havioj;  Its  pivot 
bearinx  relieved  as  specified,  or  its  mechanical 
equiraleot.  substantially  as  and  fortbe  purpose 
■pecifled." 

13671  ^"  reply,  the  examiner  said,  1q  a  letter  to  tbe 
applicant  dated  November  15, 1878:  "  Part  of 
applicant's  claim  reads  as  follows:  'having  its 
pivot  beuriag  relieved  as  specified,  or  its  me- 
chanical equivalent.'  Applicant  will  see  at 
once  tbat  all  applicant's  novelty  in  entire  device 
1b  only  expressed  by  words  *as  specified.'  Tfais 
sort  of  culm  has  never  been  allowed,  save 
through  some  error,  since  1870.  .  .  .  Afnin, 
'its  mechanical  equivalent'  refers  to  no  speci- 
fied devices.  One  cannot  say  'having  a  thing 
done  80  and  so,  or  its  mechanical  equivalfnu' 
A$Riin,  the  specification  says, '  One  important 
feature  of  my  Invention  Is  so  and  so,'  and,  '  a 
further  improvement  consists  in,'  etc.  Appli- 
cant has  one  novelty  only,  and  should  be  well 
aware  that  he  should  not  still  claim,  in  his  nat- 
ureof  invention,  the  anti-friction  wheel.  Appli- 
caot  should  claim  definitely  his  devices  (which 
he  includes  in  'relieved  as  specified')  and  their 
equivalents,  and  change  specification  to  corres- 
pond, as  suggested.  An  appeal  from  the  ex- 
aminer is,  of  course,  proper  at  any  time,  but 
he  can  issue  no  patent  unless  the  specification 
and  claims,  fairjy  andwilboutambiguity,  only 
cover  the  novel  device." 

The  applicant  then,  on  tbe  17th  of  Novem- 
ber, 1876,  withdrew  bis  existing  specification 
and  claim,  and  substituted  tbose  which  are  in 
the  patent  as  issued,  and  it  was  granted. 

It  therefore  appears  (hat,  while  the  applicant 
at  first  claimed  a  combination  of  merely  three 
elements,  namely,  the  housing,  the  anti-friction 
wheel  and  the  noor-wheels,  be  finally  limited 
that  combination  by  adding  to  those  three  ele- 
ments the  elliptical  housing-opeuing,  the  collar 
and  the  rocke^formed  collar-bearing.  When 
the  applicant  presented  his  original  applicntton , 
be  evidently  supposed  that  he  was  the  first  in- 
ventor of  a  two-wheeled  caster  in  which  tbe 
axis  of  the  floor-wheels  could  oscillate  relative- 
ly U)  the  furniture  leg.  In  bis  letter  of  Octo- 
ber 26.  1876,  the  examiner  criticized  tbe  second 
amended  claim,  namely,  "in  a  caster,  tbe  com- 
bination of  tbe  flange  A,  stem  C,  bousing  B 
and  floor-wheels  E  L,  so  arranged  that  the  axis 
of  the  floor- wheels  may  oscillate  witli  reference 
to  the  plane  of  the  flange  A,"  as  not  being  for 
devices,  but  for  an  arrangement  so  made  that 
1 368]  the  axis  of  tbe  floor-wbeels  could  oscillate, 
white  the  applicant  was  entitled  only  to  his  ar- 
ranpiement  of  devices.  The  combination  of 
specified  elements  constituting  such  arrange- 
ment, selected  by  tbe  applicant  after  all  the 
correspondence  between  him  and  tbe  Patent 
Office,  is  contained  in  the  claim  as  granted. 

It  is  well  settled  that  where  a  patentee  has 
modified  his  claim  in  obedience  to  the  require- 
ments of  the  Patent  Office,  he  cannot  have  for 
it  an  extended  construction  which  has  been  re- 
Jecteil  by  the  Patent  Office;  and  that,  in  a  suit 
on  bis  patent,  his  claim  must  be  limited,  where 
it  is  a  combination  of  parts,  to  a  oombloation 
of  all  tbe  elements  which  he  has  included  in 
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bis  claim  as  neoesaarily  coutituting  tbat 
binutton.  Tbe  authorities  on  the  subject  ara 
collected  in  the  case  of  Jtoemer  t.  Peddie,  18> 
U.  a  818,  817  [83:  383,  888]. 

The  defendants'  caster  is  a  two-wheeled  cas- 
ter, with  two  floor-wheels  aod  two  anli-friclion 
wheels,  one  of  the  latter  located  on  each  side 
of  the  vertical  plane  of  the  axis  of  the  floor- 
wheels,  tbe  attachment  of  the  floor-wheel  hous- 
ing to  the  fumiture-plate  being  tbrouirb  the 
medium  of  a  pivot-pin  which  turns  in  the  fur- 
niture-plate and  is  secured  to  the  floor-wheel 
bouKing  by  the  horizontal  axis-pin  of  the  anti- 
friction wheels,  which  axis-pin  thus  becomes 
tbfccutiBof  oscillation  for  tbe  caster.  It  la' 
provided  also  with  a  hollow  stud,  formed  in 
one  piece  with  tbe  furniture  plate  and  project- 
ingdownward  therefrom,  within  which  hollow 
Btiid  tbe  verticle  swlveling-pin  turns.  It  is 
wanting  entirely  in  the  collar  of  the  Martin 
patent,  at  the  bottom  of  the  attaching  stud,  by 
which  the  caster  housing  is  secured  to  tbe  fur- 
niture leg,  to  prevent  its  dropping  when  tbe 
furniture  is  lifted;  and  it  Is  wanting  also  in 
Martin's  "rocker -formed  collar-bearing,"  which 
rests  upon  tbe  collar  beneath  it  and  forms  one 
point  of  the  axis  of  oscillation.  The  expert 
for  the  platntiff  concedes  tbat  he  does  not  find 
in  tbe  Yale  caster  anything  that  in  terms  might 
be  called  a  rocker-formed  collar-bearing,  ex- 
cept so  far  as  the  Divot-pln,  being  permanent 
in  the  housing,  migbt  be  said  to  be  a  part  there- 
of. 

In  view  of  the  state  of  the  art,  as  shown  by 
the  various  patents  put  in  evidence,  the  words 
"tbe  rocker-formed  colhir-bearing,  or  itsme> 
chanical  equivalent,"  in  the  claim  of  the  Mar- 
tin pateut,  cannot  embrace  all  modes  of  otTord- 
ing  vertical  support  between  the  floor-wheel 
housing  and  llie  furniture  plate,  whereby  lat- 
eral oscillation  of  such  housing  is  permitted; 
and  tbose  words  must  be  testricled  to  such  a 
bearing  rcsliog  on  a  collar  beneath  the  finnr- 
wbecl  bousing,  as  is  shown  in  the  Martin  patent. 
The  bouslnffln  tbe  Yale  caster  is  not  of  a  con- 
struction similar  to  that  described  by  Martin; 
and  there  is  not  in  the  Yale  raster  anv  equiva- 
lent for  such  "  rocker-formed  coUar-oearing:" 
nor  is  there  anv  collar  beoouth  the  housing  on 
which  such  collar-bearinc  can  rest.  The  hous- 
ing of  the  Martin  patent  oas  an  opening  from 
top  to  bottom,  through  whid)  the  vertical 
swiveling-stud  of  the  fumtttue-plate  pasnes. 
white  tbe  Yale  caster  has  no  such  opening,  but 
only  a  recess  or  cavity  in  the  top  of  the  liousiog, 
an  arrangement  which  results  from  the  use  Id 
the  Yale  caster  of  a  different  mode  from  that 
of  Martin,  of  atinchiog  the  bousing  to  tbe  fur- 
niture-plate, by  the  substitution  for  ihe  Martin 
stud  and  screw,  and  a  collar  held  by  the  screw 
beneath  tbe  housing,  of  a  horizontal  jAo  pass- 
ing entirely  through  the  swlveltng  plntleof  tlie 
bousing,  which  pintle  is  thus  made  to  revolve 
with  the  housing,  and  turns  in  the  fixed  furni- 
ture-plate, the  horizontal  pintle  of  the  anti- 
friction wheels  being  naed  for  tbe  attachment 
of  tbe  bousing. 

For  these  reasons  we  concur  with  the  circuit 
court  in  its  view  that  lofringonent  has  not  been 
established. 

It  is  to  be  regretted  tbat  while  this  case  wae 
orully  argued  on  tbe  part  of  tbe  appellant.  It 
was  not  so  argued  on  the  part  of  tbe  appellees, 

m  c.  s. 


Digitized  by  Google 


1880. 


Eki.I  EB  T.  AflHFOBD. 


tlO-089 


Dor  have  we  been  furnished  with  any  brief  od 
their  part.  This  leads  to  the  coaclusioQ  th&t, 
alibougb  the  decree  dismi&siDg  the  bill  states 
that  the  plaintiff  claimed  bis  appeal  in  open 
court  and  gave  good  aud  aufRcient  surety,  and 
that  the  appeal  was  accordingly  allowed,  tbe 
defendants,  for  some  reason,  have  not  stimdcnt 
interest  in  the  questions  iovolved  to  endeavor 
to  sustain  tbe  decree.  Perhaps  tbe  case,  as 
presented  to  us,  is  substantinlly  a  moot  case: 
still,  there  is  nothing  to  show  ii,  and  tbe  appel- 
lant, on  tbe  record,  bas  a  right  to  have  the 
questions  he  presents  decided. 
ZtecTM  aJUrrnetU 


1 610]       HENRIETTA  a  KELLEH,  Jfipl., 

ISABELLA  W.  ASHFORD.  Ex'rx. 

(See  S.  C.  Reporter's  ed.  610-6it6.) 

lei  of  Fed.  £5,  ISVd—review  of  jvdgmcnte  of 
Dittriet  of  Columbia— Act  of  MareJt  J,  ISSS 
—^uritdictioa  at  to  amount— record  of  deed— 
eonstrvetioH  of  deed — ineumbraneet — agree- 
ment in  de^—aammption  qf  mortgage  in  deed 
—principal  and  turetp—eontraet  in  deed  to 
Mtume  mortgage— rig/U  iff  morlgagee—gij^ng 
Hm—pfwr  mortgi^i-^mortgagoT^  vhen  not 
luemarg  party. 

L  Under  tbe  Act  of  F6bruai7  SB,  1879,  the  Qoal 
^]dgnleotordeoree  of  tbe  Supreme  Court  of  (be 
Dtetrict  of  Columbia,  In  any  case  where  the  mat- 
ter in  dispute,  exclusive  of  casta,  exceeds  tbe 
value  of  twentr-llTe  hundred  dollare,  may  be  re- 
examined and  reversed  or  affirmed  In  the  Supreme 
Court  of  the  Unned  States  upon  writ  of  error  or 
appeal 

&  The  Act  of  March  8, 1888,  only  provides  for  ap- 
peals or  wrlU  of  error  thereafter  allowed  and 
does  not  cut  «ff  appeals  teken  before  the  paMOffe 
of  the  Act. 

1.  In  a  suit  founded  upon  a  oontiaot.  tbesnm  tn 
dispute  at  the  time  of  the  rendition  of  the  Judg- 


ment or  decree  appealed  from.  Inoludbw  any  ln> 
terest  then  accrued,  Is  the  test  of  appellate  Jurta- 

dictton. 

t.  Theorlfflnalof adeedneednotbeproducednor 
Its  execution  proved  where  It  has  been  fully  re- 
corded: and,  where  not  produced  upon  notloe  to 
do  so,  tbe  recorder's  copy  Is  competent  and  suf- 
ficient evidence. 

8.  Tbe  clause,  in  a  deed  of  land,  "subject  however 
to  certain  Incumbrancea  now  resting  thereon, 
payment  of  which  Is  assumed  by  said  party  of  tbe 
second  part,"  deslKuates  and  oomprebeuda  all 
mortgages  and  taxes  which  ere  incumbrauces  aa 
If  parttcuhirly  described. 

«,  A  person  dalminer  title  by  virtue  of  a  Ueo  cre- 
ated by  taxes  assessed  against  theirrpntor.?laima 
under  the  Krantor  equally  with  one  clalmhig  by 
a  mortgage  from  him. 

7.  One  who  lios  accepted  the  benefit  of  a  convey- 
ance cannot  repudiate  the  burden  Impused  upun 
him  by  express  agreemeut  Onrela.  and  will  be 
liable  to  his  grantor  for  any  breach  of  that  agree- 
meut. 

8.  In  equity,  ae  at  taw,  tbe  contract  of  the  purchaa- 
er  to  pay  the  mortgage,  contained  In  the  mort- 
gagor^ deed  tohbn.  being  made  with  the  ranrt- 
gajfor  and  for  his  benefit  only,  creates  no  direct 
obligation  of  the  purchaser  to  the  mortjrupree. 
The  morttcairee  cannot  oue  at  law;  but,  In  eiiuitv, 
he  may  avail  himself  of  the  right  of  the  m<irt- 
gagiir  agaloat  tbe  purchaser. 

9.  Tn  equity  a  creditor  may  have  the  benefit  of  any 
obligation  or  security  given  by  the  principal  to 
tbe  surety  tbr  the  payment  of  (be  debt 

10.  A  mortgagee  may  avail  himself  of  an  agree- 
ment to  a  deed  of  conveyance  from  the  mort- 
gagor by  which  tbe  grantee  promises  to  pay  the 
mortgage. 

11.  But  such  rlgbt  of  a  mortgagee  tn  enforce  pay- 
ment of  the  mortgafro  debt  againHi  thcgmnic-o 
ot  the  mortpigor  does  not  rest  uptin  auy  oim- 
tract  of  the  grantee  with  blm,  or  with  the  mort- 
gagor for  hla  benefit, 

12.  Sucbamongagcchasnogrcflterrlghtthanthe 
mortgagor  hasagtiinst  tbe  grantee,  and  therefore 
cannot  object  to  tbe  striking  out  by  a  court  of 
equity,  or  to  the  release  by  the  mortgagor,  of 
such  an  agreement,  when  Inserted  In  the  deed  by 
mistake. 


Vorz.— Asaumpiion  of  payment  of  mortgage,  in  a 
Oeed;  ^ect  of;  fights  of  the  pattiet;  conveyance 
mibjeet  to  mortaaoe  i  principal  and  atrety ;  reieaae. 
An  agreement  merely  to  take  land  subject  to  a 
specified  Incumbrauce  la  not  an  agreement  to  as- 
sume and  pay  olT  the  Incumbrance.  The  grantee, 
without  words  In  the  grant  Importing  in  some  form 
that  he  assumes  the  payment  of  the  mortgage,  docs 
not  bind  himself  personally.  Elliott  r.  Sackett.  108 
n.  8.  Iffi  (27:  678) ;  Shepherd  v.  May,  116  U.  8.  606 
(29:  U6l. 

In  the  absence  of  tbe  mutual  agreement  of  the 
ffrantor.eiantee  and  holder  of  tbe  inoumbmnce,  to 
that  effect,  tbe  relation  of  princlmlaodsurety  does 
BOtexist  between  thegrantee  and  grantor;  and  the 
latter  is  not  discharged  from  his  liability  by  an 
agreement  between  tbe  other  parties  to  extend  tbe 
time  of  payment.  Shepherd  v.  Uav,  115  U.  S.  B0& 
(£9:  458). 

Where  a  grantee  has.  by  mistake,  assumed  the 
payment  of  a  mortgage  by  an  agreement  in  bis 
deed,  which  fa  recorded,  and  is  released  from  the 
agreement  by  his  gnmtor  on  discovery  of  the  mis- 
lake,  a  ctiurt  of  equity  will  not  enforce  the  agree- 
ment at  ault  o:  one  who  bas  purchased  tbe  notes 
secured  by  the  mortgage.  Id  ignorance  of  the 
agreement,  although  the  grantee  has  paid  intereet 
onthedebt.  Unity r.Havden,lll 0.8. SESttt:  408), 
138  L.  S. 


I  Where  the  mortguror  of  a  farm  gave  a  warranty 
i  deed  for  the  west  half  thereof  and  receive'!  fmy 
I  therefor,  and  the  mortgage  was  slilftrd  <>]i  lo  tlie 
;  east  half  of  the  farm,  tbe  subsequent  gruiuec  ut 
1  that  part  took  only  tbe  title  of  the  uiDrtjingor,  in- 
I  cumbered  with  the  whole  mortgage,  whore  be  took 
I  with  notice,  as  he  was  bound  to  know  of  the  law  of 
I  contribution.  Deavttt  v.  Judevlne,  T  New-  Eng. 
i  Kep.8tt.80Vt.61»i 

A  covenant  In  a  deed  In  wfalcb  a  mortgage  Is  as- 
sumed cannot  be  released  witbout^the  consent  of 
the  mortgagee,  and  such  release  is  ineffectual. 
Gifford  V.  CorrJgon  (N.Y.) «  L.  R.  A.  6ia  Tlii-  prin- 
ciple was  left  undecided  in  Gifford  v.  Currigan.  7 
Cent.  Hep.  277, 105  N.  Y.  228. 

Where  a  grantee  of  land  by  deed  which  in  fact, 
alttiough  covenanting  to  pay  incumbrances,  was 
only  a  mortgage,  quitclaimed  to  the  gfttntor's  wife 
upoD  her  agreement  to  pay  the  incumbrances,  and 
thereafter  bought  In  the  premises  upon  foreclosure 
of  one  of  such  incumbrances,— held,  that  his  liability 
on  his  assumption  was  disirharged.  Gamscy  v. 
Rogers,  47  N.  Y.  am ;  Pardee  v.  Treat,  88  N.  Y.  385 ; 
Lawrence  v.  Fox,  20  N.  Y.  268 ;  Wadsworth  v.  Lyon, 
88  N.  y.  201 :  Cole  v.  Cole.  12  Cent  Rep.  024,  lio  ». 
Y.630. 

Where  a  purchaser  of  a  portion  ot  mort(m;red 
premises  aasumes  and  agrees  to  pay,  as  part  of  the 
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iS.  Such  an  «ffreemflDtdoei  not,  without  tbe  mort> 
.  gagee's  aisent,  put  the  ffrantee  and  the  mort- 
gagor Id  tbe  relation  of  principal  and  surety 
towards  the  mortgagee,  so  that  tbe  latter,  br  giV' 
Ing  time  to  tbe  grantee,  will  diaobarge  tbe  mort. 
gagor. 

14.  Where  the  land  baa  been  sold  under  a  prior 
mortga^  for  a  sum  Insufficient  to  pa;  it,  leaving 
nothing  to  be  applied  towards  the  payment  of 
tbe  mortgage  held  br  the  plaintiff;  and  the 
irialntiff  haa  exhausted  her  remedy  against  the 
mortgagor  personallj',  by  recovering  judgment 
against  him.  execution  upon  which  has  been  re- 
turned unsatlsned,— the  plalntlfT  is  entitled,  upon 
such  agreement,  to  a  decree  for  the  mortgage 
debt. 

U.  AitDougb  tbe  mortgagor  is  a  proper  party  to 
the  bill,  yet  where  no  objection  la  taken  on  that 
ground  at  the  hearing,  and  the  omission  to  make 
Urn  a  party  cannot  prejudice  any  interest  of  his. 
or  any  rigbt  of  either  party  to  the  lulti  It  affords 
no  gvound  for  rafusing  relief. 

[No.  8.1 

ArvwdOet.  16,16, 188E,  DeMtdManhS,  SS90. 

APPEAL  from  a  decree  of  the  Supreme 
Court  of  tbe  District  of  Coiumbia  dismiss- 
ing a  suit  in  equity,  brougbt  by  Heorietla  C. 
Keller,  the  bolder  of  a  promissory  note  secured 
by  mortgage  on  land,  agalnat  FraDcls  A.  Ash- 
ford,  p  ran  tee  of  the  land  subject  to  tbe  mort- 
page,  who,  by  tbe  l«rms  of  the  deed  to  bim, 
assumed  payment  of  incumbrances  on  tbe  land, 
to  recover  tbe  amount  of  tbe  note  secured  by 
Die  morteage.  On  moiioo  to  dismiss,  as  well 
us  upon  the  merits.  Motion  to  dUmiu  denied, 
decree  retimed  and  earn  remanded  with  direetioM 
to  render  a  decree  for  tAeptainti^, 
Opinion  below,  8  Maekey,  444. 

Statement  by  Mr.  Juatiee  Qm^  t 
This  was  a  bill  in  equity  by  Henrietta  O. 
Keller,  Ibe  bolder  of  a  promissory  note  for 
{2,000,  made  by  one  Thompson,  secured  by  bis 
mortgage  of  land  in  Washington,  against  Fran- 
da  A.  Aubford,  as  grantee  of  tbe  land  subject 


to  this  mortgage,  and  who  bv  the  terms  of  the 
deed  to  bim  abumed  payment  of  incumbrancn 
on  tbe  land.  The  bill  prayed  for  a  decree 
in  the  plaiotiffs  favor  against  Ashford  for  the 
amount  of  that  note,  and  for  general  relief. 
The  cose  was  beard  upon  pleadings  and  pmoft, 
by  which  it  appeared  to  be  as  follows: 

On  AuRuat  17,  lb70,  Thompson,  bein?  seised 
In  fee  of  lot  6  in  square  8tt9,  in  tbe  City  of 
Washington,  conveyed  it  to  one  Rohrer,  by  a 
deed  of  trust  in  the  nature  of  a  mortgage,  to 
secure  tbe  payment  of  Tbompsoo's  promissory 
DOte  of  that  date  for  $1  ,SO0,  payable  in  tliree 
years  with  interest  at  ten  per  cent,  held  by  ooa 
Harkncsg. 

On  Pebruaiy  21.  1876,  Thompson  conveyed 
tbe  same  lot  by  like  deed  of  trust  to  one  Gor^ 
don,  toaecure  tbe  payment  of  Thompson's  note 
of  that  date  for  |2,000,  payable  in  one  year, 
with  interest  at  eight  per  cent  yearly  until  paid, 
to  tbe  order  of  Moses  Kelly;  and  Kelly  indorsed 
this  note  for  full  value  to  tbe  plaintiff. 

On  January  1,  1877,  Thompson,  at  tbe  In* 
stance  and  perauasloo  of  Kelly,  executed  and 
acknowledged  and  delivered  to  Kelly  a  deed, 
expressed  to  be  made  in  consideration  of  tlic 
sum  of  $4,600,  conveying  this  lot,  together  with 
lots  6,  7  and  8  In  the  same  S(juare  (each  of  which 
three  other  lots  was  also  m  fact  subject  to  a 
mortgage  for  $2,000),  to  Ashford  in  fee,  "sub- 
ject, however,  to  certain  incumbrances  now 
resting  thereon,  payment  of  which  la  assumed 
by  said  party  of  the  second  part;"  and  contain- 
ing covenants  by  tbe  grantor  of  warranty 
against  all  persons  claiming  from,  under  or 
through  bim,  and  for  further  assurance.  At 
the  date  of  tbia  deed,  the  only  incumbrances  oa 
tbe  land  conveyed  were  the  five  mortgagea 
above  menilooed,  and  some  unpaid  taxea  as- 
aessed  against  Tbompsoo  while  owner  of  the 
land.  On  Jannary  22, 1877,  this  deed,  together 
with  a  notary's  certificate  of  its  acknowledge 
ment  by  tbe  grantor,  was  recorded  in  Uie  r^- 
islry  of  the  District  of  Columbia. 

At  tbe  taking  of  the  depositions  before  tha 


purchase  price,  tbe  whole  mortgage,  he  becomes  tbe 
principal  debtor,  the  mortgagor  remaining  simply 
a  surety;  the  portion  conveyed  Is  primarily  liable 
for  the  mortgage  debt,  and  the  remainder  la  liable 
B8  security  merely.  The  purchaser,  therefore.  Is 
bound  to  protect  tbe  mortgagor  and  his  land  from 
any  liability  on  account  of  the  mortgage  debt  This 
obligation  on  tbe  part  of  the  purchaser  Is  not  alTeot- 
ed  ^  Ita  conveyance:  and,  if  the  said  purchaser  falls 
to  protect  the  residue  from  sale  under  tbe  mort- 
gage, oe  becomes  liable  to  the  grantee  thereof  for 
the  damages  thus  caused  to  lilm.  Wadswortb  v. 
Lyon.  08  N.  Y.  801;  WUooz  v.  Oampbell,  B  Cent  Bcp- 

an,  iw  N.  T.  ns. 

The  grantee  o  t  tbe  remainder  Is  not  bound  to  take 
any  steps  in  an  action  to  foreclose  tbe  mortgage ;  It 
Is  the  duty  of  tbe  principal  to  appear  tberem  and 
protect  the  interests  of  bis  surety ;  and.  If  he  fails 
•0  to  do,  and  the  latter  la,  in  conaequenoe,  deprived 
of  hla  tuid.  tiie  value  theieof  Is  tbe  fair  meaaare  of 
bla  damages.  M- 

A  grantee  of  premises,  who  liaa  assumed  payment 
of  a  mortgage  thereon  as  part  of  the  oonstdentlon, 
oannot  resist  liability  for  a  delloienoy  arlslog  upon 
a  subsequent  foreclosure  thereof  on  the  ground  of 
the  lovaltdlty  of  Us  deed,  wbeee  be  and  his  later 
grantee  have  retained  undisturbed  poasssslon  of  tbe 
premises.  Otfford  v.  Father  Hatttiew  T.  A.  B.  8o< 
dctr,  fl  Cent.  Bep.  83,  IW  N.  Y.  139 ;  Parkinson  v. 
Sherman.  74N.  T.  8B;  Dunning  v.  Leavttt  »  N.  T 
iMtft 


80;  Crowe  v.  Lewin.OSN.  T.  423;  Albeoy  Oty  Sav- 
logs  lost  V.  Burdiok,  07  N.  T.  40 ;  Hadlson  Avenue 
Baptist  Church  v.  Baptist  Church,  48  N.  T.  ISl,  ISL 
An  agreement  between  a  vendor  and  purchaaer 
recited  that  a  specified  portion  of  tbe  prioc  was  to 
be  paid  by  the  purchaser  "  by  assumption  of  a  cer>- 
taln  mortgage,'*  etc,  and  on  the  same  day.  at  tbe 
purchaser's  request,  a  deed  of  tbe  property  waa 
made  to  bis  wife,  ezprened  to  be  subjeot  to  tbe 
mortgage  referred  to  in  ttie  agreement.  HM.  that, 
construing  the  agreement  and  the  deed  together, 
the  purchaser  had  assumed  the  psyment  of  the 
mortgage,  and  that  the  mortgagee  oould  compel 
payment  by  him  of  the  deficiency  resulting  upon 
foreclosure.  Slauaon  v.  Watklns,  88  N.  Y.  KIT :  Pike 
V.  Setter,  16  Hun,  4(8;  Lawrence  v.  Fox,  80  N.  Y. 
MB:  Burr  V.  Beera,  84  N.  Y.  ITS;  Oamaey  v.  Roireia, 
47  N.  Y.  SSS;  Pardee  v.  Treat,  82  N.  Y.  885;  BcnnKt 
V.  Bates,  HN.  Y.8S4;  Todd  v.  Weber,  BS  N.  Y.  lU; 
Smith  T.TruBlow.84N'.Y.eeO;  Vrooman v. Turner. 
fl»N.  Y.8S0:  Booth  V. aevHand  Boiling BClIlaCo.n 

I  IT.  Y.  IS ;  Schley  v.  Fryer.  I  Cent.  Rep.  5, 100  N.  Y. 

1 71 ;  Ludlngton  v.  Low.  n  Jones  ft  S.  874. 

Where  a  oonveyanoe  la  made,  subjeot  to  a  motU 
gage  upon  the  premises,  which  tbe  grantee,  by  tte 
terma  of  the  deed, "  asaumea."  he  thereby  beoomes 
personally  liable  for  tbe  mortgage  detit.  Although 
the  assumption  In  terms  refers  only  to  the  moitsaga 
and  not  the  bond,  the  covenant  to  asaorae  Is  the 
equivalent  of  one  to  pay.  Bramaa  v.  Dowse.  18 

mo.s. 
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examiner,  the  plaintUf,  baTloff  gtveo  notfce  to 
Ashford  and  to  Kelly  to  produce  tbe  original 
deed,  and  both  ,of  them  baviog  failed  to  do  so, 
was  permitted,  aeninst  tbe  defeodant'c  objec- 
tioD,  to  put  in  endcDce  a  copy  ot  tbe  deed  aod 
KCkDowledgment,  certifled  ay  tbe  recorder  to  be 
a  true  copy. 

No  conaideratloa  wai  actually  paid  for  the 
coDvejance.  The  value  of  tbe  btts  coDveyed 
was,  according  to  Thompsoa's  testimoay, 
t4,000  each  or  $16,000  in  all,  or,  according  to 
Ashford'a  teatimony,  cot  less  than  $3,400  each 
or  $13,600  in  all. 

'DiompsoD  testified  that  be  never  bad  aay 
negotiations  with  Ashford  about  tbe  property; 
ana  that  be  was  induced  to  made  this  deed  by 
the  assurance  of  Kelly  that  tbe  grantee  would 
assume  tbe  locumbrances  upon  tbe  land  and  re- 
lieve him  from  liability  upon  the  notea  be  bad 
given  secured  by  mortgage. 

Ashford  testified  that  M  never  had  any  ne- 
gotiatiODS  with  anyone  about  the  purchase  of 
the  land;  and  that  in  February,  1877,  Kelly, 
who  was  bis  father-in-law,  to  whom  be  bad  lent 
roach  money  aad  for  whom  be  had  indorsed 
several  notes,  told  him  that,  in  order  to  secure 
liim  from  loss,  be  had  procured  a  coDveyance 
to  be  made  to  bim  of  tbeae  four  Iota,  in  which 
he  tbouRht  "there  was  considerable  equity;" 
informed  bim  at  tbe  same  time  that  there  were 
lorumbraDces  or  mortgages  upon  tbe  property, 
but  did  tiot  speciflcaify  mentloo  any  of  them, 
except  the  $1,5C0  mortgage  upon  lot  S;  told  him 
that  the  interest  oo  this  was  pressing,  and  that, 
if  he  would  pay  it,  Kelly  would  relieve  him 
from  any  further  trouble  as  to  the  incum- 
brances; and  advised  him  to  go  on  and  collect 
the  rents  of  the  property,  so  as  to  indemnify 
himself  against  that  interest  and  pay  the  taxes 
in  arrears. 

It  was  proved  that  Ashford  in  March,  1877, 
entered  into  possession  of  the  four  lots,  and  pnid 
the  taxes  previously  assessed  upon  tbem,  and 


also  paid  interest  accruing  under  tbe  mortgage 
for  $1,500  on  lot  5,  and  collected  the  rents  of  the 
four  lots,  UDtit  December  4,  1877,  when  be  sold 
and  conveyed  lota  7  and  8  to  one  Duncan,  sub- 
ject to  existicg  incumbrances  thereon;  and 
continued  to  collect  the  reots  of  the  other  two 
lots,  aad  to  pay  tlie  interest  accruing  under  the 
mortgage  for  $1,500  on  lot  6,  untiTMarch  14, 
1878,  when  this  lot  was  sold,  pursuant  to  the 
provisions  of  that  mortgage,  by  public  auction, 
and  conveyed  to  HnrkQessforthesumof  $1,700, 
which  was  insutticient  to  satisfy  the  amount 
then  due  on  that  morteage. 

On  comparing  Asbforcra  testimony  with  that 
of  Boarman,  the  plaintiff's  attorney,  and  with  a 
letter  written  by  Asbford  to  Boarman  on  Octo- 
ber 8,  1877,  it  (dearly  appears  that  Ashford  waa 
informed  of  the  clause  id  the  deed  to  him,  as- 
suming payment  of  incumbrances,  and  was  re* 
queatea  to  pay  tbe  plaintiff's  mortgage,  as  early 
as  September,  1877,  and  then,  as  well  as  con* 
stantly  afterwards,  declined  to  pay  It,  or  to 
recognize  any  personal  liability  to  ao  sa 
There  was  no  direct  evidence  that  he  knew 
this  clause  before  September,  1877. 

The  plaintiff  brought  an  action  at  law  upon 
the  note  against  Thompson  as  maker  and  Kelly 
as  indorser  on  November  18,  1877,  and  recov- 
ered Judgment  against  both  fta  December,  1877, 
on  which  execution  issued  and  was  returned 
unsatisfied  April  16,  1878. 

Tbe  present  bill  waa  filed  May  18,  1878.  A 
decree  dismissing  tbe  bill  was  rendered  in 
special  term  May  0,  1883,  which,  after  the 
death  of  Ashford  and  the  substitution  of  hia 
executrix  in  his  stead,  was  affirmed  in  general 
term  February  16, 1885,  upon  tbe  grounds  that 
Ashford  bad  never  accepted  tbe  deed  to  bim, 
and  also  that  tbe  plaintiff's  remedy,  if  any,  was 
at  law.  (8  Mackey,  455.)  On  the  same  dav,  as 
the  recoil  stales,  "from  this  decree  the  plain- 
tiff appeals  in  open  court  to  the  Supreme  Court 
of  the  United  States,  which  appeal  is  allowed." 


Cuah.S87;  Drarrv.TremontImp.Oo.l8Allen,  168; 
Looka  V.  Bomer.  181  Mass.  S8 :  Stout  r.  Folger.  84 
Iowa,  n ;  Sparknuui  r.  Oove,  44  N.  J.  L.  S&Z ;  Sobley 
r.Fryer,  1  Oent.  Bep.  6, 100  N.  7.  71. 

A  Krantee  In  a  dead  who  has  nssumed  payment  ot 
a  mortirage  upon  the  oonreyed  property,  may  set 
np.  In  defense  of  an  action  to  enforce  hW  personal 
liability,  an  entire  or  partial  failure  ot  conaident- 
tlon  by  reason  of  a  breach  by  the  mortgagor  of  tbe 
agreement  under  which  the  assumption  was  made. 
Loob  T.  WUlla,  1  Cent  Rep.  8K4, 100  N.  T.  28L 

If  a  senior  mortaragee  purcbaaes  the  morteaged 
premises,  assuming  the  payment  of  a  Junior  mort- 
gage, aod  the  amount  of  such  mortgage  is  deduct- 
ed from  the  price  of  tbe  land,  the  senior  mortgage 
wUl  then  be  postponed  In  favor  of  the  Junior  mort- 
tage.  Fowler  V.  Fay,  82  111.  am. 

A  mortgsiree  oan  derive  no  advantage  from  a 
covenant  of  HSBumptlon  In  a  deed,  If  the  covenant 
be  Invalid  t>etween  the  parties  to  the  deed.  Bull  v. 
Tltaworth.  tO  N,  J.  Bq.  78. 

It  IS  only  wbera  the  graotor  Iiaa  falmself  paid  tbe 
mortgage  that  be  becomes  subrogated  to  the  rights 
of  tbe  mortgagee.  Ayers  v.  Dizon,  78  N.  T.  318; 
Lappen  V.  0111,  m  Mass.  81B:  Risk  v.  HolTmaQ,  00 
Ind.  m-,  Pardee  v.  Treat,  at  N.  Y.  88S;  Fle&ton  v. 
Lord.  U8  Mass.  408:  Bmley  r.  Mount,  8K  N.  J.  Eq. 
470:  8trohauerv.VoIti,48Wicb.444;  Waterav.Hulv 
bard.  44  Coon.  340;  ManbaU  v.  Da\iea,  78  N.  Y.  414: 
3  Pom.  Eq.  198. 


Tb»  BOoeptoDoe  of  a  oonv^anoe,  containing  a 
statemoit  that  tbe  grantee  la  to  imj  an  existing 

mortgage.  Is  all  that  la  nece-sary  to  create  n  ItabU- 
Ity  on  his  parL  And  acceptance  of  theconvey ance 
Imposing  the  llabllltr,  by  a  duly  oonatituted  agent 
of  Oe  grantee,  will  btaid  tbe  latter.  Taylor  t. 
Whltmore,  86  Hlob.  87;  Trotter  v.  Hugbes,  U  K.  T. 
74;  Bishop  v.  I>ougbus,  26  Wis.  888;  Wales  v.  Sber. 
wood.  1  Abb.  N.  0. 101, note:  Locke  v.  Homer,  131 
Haas.  83, 41  Am.  Bep.  MB;  Belmont  v.  Comao,  Xt  H. 
Y.  438;  Spaulding  r.  Hallenbeek,  86  N.  Y.  804.  » 
Barb.  78;  AtUntlo  Dock  Co.  t.  Leavitt.  H  IT.  Y.  86; 
Collins  V.  Bowe,  1  Abb.  N.  a  97;  Fairchlld  v.  Lynah« 
10  Jones  &  8.  £86. 

Where  tbe  contract  Is  one  merely  of  mdemnlty, 
and  not  to  pay,  or  against  llablUty,  actual  damag* 
must  be  shown.  Crlppen  v.  Tbompacm.S  Barb.  684; 
Gilbert  V.  Wlman,  1 N.  Y.  660;  ChurchlU  v.  Hunt.  8 
Denlo,  asi;  Port  v.  Jackson,  17  Johns.  £19;  Aber^ 
deen  v,  Blackmar.  8  HU1,&84;  Lee  v.  Clark,  1  Hill, 
S6;  Thomas  v.  Allen.  1  HIU.  148;  OoUioga  v.  Hey> 
wood,  8  Ad.  *  B).  888;  H^oUs  T.  Doyle,  1  Man.  ft 
G.  766. 

As  to  assumption  ot  mortgage  by  purchaser  of 
premises;  what  ooostttutea:  effect  of;  couTeyanca 
subject  to  mortgage,-«ee  not*  to  BUott  T-Saeketd 
Bk.  27.  p.  878. 

As  to  release  of  grantee  by  grantor  from  cove- 
I  nant  to  assume  mortgage,  see  iMto  to  Dniry  r. 
I  Hayden,  Bk.  IB,  p.  408. 
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The  appeal  bood  vas  approved  Februair  18. 
and  tbe  appeal  was  eotcrea  in  this  court  April 

10,  1885. 

Tbe  case  was  argued  upon  a  motion  to  dts- 
miss  the  appeal  for  waDt  of  sufflcteat  amouot 
IncoDtroversf  to  give  'his  court  jurlsdicUoD,  as 
well  as  upon  tbe  merlta. 

Memt.  Walter  D.  Davids*  and  Fm.  W. 

Boatman,  for  appellant: 

The  deed  from  Tbompaori  and  wife  to  Ash- 
ford,  with  the  provisiou  therein  that  be  should 
assume  payment  of  tbe  incumbrances  resting 
on  the  proi^erty  described  in  the  deed,  was  ac- 
cepted absolutely  by  Asbford. 

OnAidge  t.  Smith,  129  Mass.  SSI;  Fnman'$ 
Ifat.  Bank  t.  Sawry,  127  Mass.  75. 

The  grantee.  Asbford,  having  accepted  the 
deed  and  entered  into  possession,  and  havijlg. 
by  its  terms,  a<isumcd  we  payment  of  tbe  In- 
cumbrances then  resting  on  tbe  property  con- 
veved,  beciime  personally  bound  to  pay. 

Btory,  £q,  Jur.  12tb  ed.  fi  1016(1/8  Pom.  Eq. 
Jur.  g  1206;  2  Jones,  Mort.  8d  ed  §  752;  Trot- 
ters. IIvf}?tei,12Si.Y.14;  Oravsfordv.  Eiltcardi, 

Mich.  ij54;  Urquhart  v.  Brayton,  12  R.  1. 1(19; 
Haylerv.  Atirood,  28  N.  J.  Eq.  604;  Bis)iop  v. 
Xhu'ilaaa,  25  Wis.  696;  Rie^trd  v.  Sanderson,  41 
N.  Y.  179;  Spaumng  v.  UalUnheck.  85  N.  Y. 
204:  Betmont  t.  Oman,  23  N.Y.  438;  Locke  v. 
Jlomer,  181  Mass.  98;  PUu  t.  Brown,  7  Cush 
133. 

Where  the  purchaser  of  the  equity  of  re- 
demptton  covenauts  or  piomises  tbe  .crantor  to 
pay  off  an  incumbrance  upon  tbe  land,  this 
duty  or  obli;j:atioD  inures  for  the  bencHt  of  the 
mort;;agee,  or  creditor  In  tbe  incuniljrauce.aud 
be  may,  iu  some  form  of  action,  compel  the 
purchaser  to  respond  directly  to  him. 

I/nlsey  T.  Iteed,  9  Paige,  Ch.  446;  King  v. 
Wfiikly,  10  Paige,  Cb.  465;  Trotter  v.  ITughei, 
VI  N.  Y.  74;  Curtit  v.  TyUr,  9  Paige,  Cb.  432; 
Ournsfy  v.  Sogert,  47  N.  Y.  233:  Pardee  v. 
TraU.  82  N.Y,  385;  Larrr.vitM  v.  Fox.  20  N.Y. 
26^;  Burr  v.  Beert,  24  N.  Y.  178;  Tlwrp  v.  Keo- 
kuk Coal  Co.  48  N.  Y.  268;  AtUxiitie  Dock  Co.  t. 
Lrtn  ift,  54  N.  Y.  Vi;  Rteard  v.  Sanderson,  41 
N.  Y.  179;  Spautdiny  v.  Ballenhaek,  35  N.  Y. 
204;  Vrooman  v.  Turner,  69  N.  Y.  280;  I7r- 
quhart  v.  Brayton.  12  R.  1. 169;  Hoff'nApp.  24 
Pa.  200;  jtffxwc'ji i4np.  88  Pa.  450;  Men-imans. 
Jfw/c,  OOPa.  78;  TotrnMndv.  Long,  77 Pa.  143; 
Jt^iee  V.  Tallmnn,  86  Pa.  147;  Cravfortl  t. 
Edmrda,  38  Mich.  854;  MilUr  v.  Thompaon,  84 
Mich.  10;  Stro/iauer  v.  Voltz.  42  Mich.  444; 
Booth  T.  Conn.  Mut.  L,  Int.  Co.  43  Mich.  299; 
Croteelt  v.  Currier,  2TN.  J.  Eq.  152;  Bvylerv. 
Atirood,  26  N.  J.  Eq.  504,  Ktaimorth  v.  Dretder. 
18  N.  J.  Eq.  62;  Nor>ti>od  v.  Dellart,  80  N.  J. 
Eq.  412;  Tfutmpaoii  t.  Bertram,  14  Iowa.  476; 
Coi^tt  T.  Wakrman,  II  Iowa,  86;  Biitfiop  v. 
Dovglaa,  25  Wis.  696;  Sehmvckert.  Sibert,  IB 
Kan.  104;  Rogfrt  v.  Herron,  92  111.  583;  Oavt- 
tert  V.  Iloge,  73  III.  30:  Coffin  v.  Adama,  181 
Mass.  133;  Miller  r.  BiUingnly,  4t  Ind.  489; 
Fitzgerald  v.  Barker,  70  Mo.  686,  26  Am.  Rep. 
660,  note/  Oeorne  v.  An.lrewx,  60  Md.  26;  Ixtmb 
V.  Tucker.  42  Iowa,  118;  Btficrn  v.  Kurtz,  87 
Iowa,  230. 

In  most  of  the  cases,  tbe  right  of  the  mort- 
gngt  c  or  creditor  to  compel  tbe  purchaser  to 
respond  directly  to  him  u  based  purely  upon 
equitable  prindples. 
<70 
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King  v.  Whitely,  10  Paige,  Ch.  465;  Curtia  t. 
Tifler,  9  Paige,  Cb.  4S2;  Crowdl  t.  St.  Barnabat 
Hoapitai.  iff  N.  J.  Eq.  660;  Owe/brd  v.  Ed- 
wardt,  33  Mich.  354. 

Tbe  original  creditor  cannot  sue  at  law  upon 
the  undertakiug  of  a  third  person  to  pay  an  ex- 
isting debt. 

Jones,  Mort.  3d  ed.  §  761  a;  St.  Louia  Second 
Nat.  Bank  v.  Grand  Lodge,  98  U.  8. 128  (25: 75); 
Mellen  t.  Whipple,  1  Gray,  817;  81.  Lauii  £>dt. 
Bank  v.  Riee,  107  Mass.  37;  Prentice  v.  Brim- 
haU.  128  Mass.  291;  Coffin  v.  Adama,  131  Mass. 
133;  BooUi  V.  Conn.  Mut.  L.  Int.  Co.  43  Mich. 
299. 

Thompson  waa  not  a  necessary  party  defend- 
ant. 

Milter  Y.  Thompaon,  84  Mich.  10:  Stofv.  Eq. 
PI.  tJS  74  a,  237.  542/  mitingv.  Bank  of  U.  S. 
88  U.  S.  IS  Pet.  6  (10:  33). 

Miss  Keller  could  not  maiotatn  an  action  at 
law  against  Ashford;  her  remedy  was  solely  in 
equity. 

OroweU  v.  Ourrier,  87  K.  J.  Eq.  152. 
Burr  T.  Beera,  24  N.  T.  178,  declares  a  differ- 
ent rule. 

Mellen  v.  W'ipple,  1  Gray,  317;  St.  f^uit 
Exeh.  Bank  v.  Riee,  107  Mass.  37;  Prentice  v. 
BHmhall,  123  Mass.  891;  Coffin  v.  Adama,  ISl 

Mass.  liiS. 

The  sum  In  dispute  at  the  time  of  the  mak- 
ing of  the  decree  below  determines  the  juris- 
diction in  error. 

C.  S.  Bank  v.  Daniel,  37  U.  S.  12  Pet.  32  i9: 
989);  Knapp  v,  Banka,  43  U.  S.  2  How.  78  (II: 
184);  The  Piitapaeo,  79  U.  &  12  Wall.  4r>l  (20: 
457). 

Interest  accrued  after  the  Institution  of  a  suit 
and  twfore  judgment  may  accordingly  be  in- 
cluded. 

XT.  8.  Bank  t.  Daniet,  87  U.  S.  12  Pel.  88  (8: 

989). 

Meaara.  Oeorge  F.  Appleby  and  Cal- 
deron  Carlisle,  for  appellee: 

A  mortgage  excepted  from  covenant  against 
incumbrances  is  not  excepted  from  war- 
ranty. 

Estairo^  T.  Smith,  6  Gray,  572;  Harhw  T. 
Thomaa,  15  IMck.  66;  Mahtr  ?.  Lanfrom,  86 
HI.  513-533. 

Taxes  are  incumbrances. 

Lorn  V.  Moier,  5  Ohio  St.  870;  Jfitehett  t. 
Pitlabury,  6  Wis.  407. 

There  is  no  pnof  that  the  deed  was  ever  de- 
livered to  or  seen  by  Asbftnd.  The  recording 
of  it  did  not  amount  to  a  delivery  nor  did  it 
charge  Ashford  with  notice  of  the  aasumptimi 
cl&usc 

Bull  V.  Titawn-Vi,  20  N.  J.  Eq.  73;  Cordta  v. 
Uargrate,  29  N.  J.  Eq.  448;  Mead  v.  Bunn,  38 
N.  Y.  277;  Jackson  v.  Phippa.  12  Johns.  421; 
Recording  Act  D.  C.  20  Stat.  40;  Higman  v. 
Stewart,  88  Mich.  524. 

Tbe  payment  of  interest  Is  not  locoosistent 
with  Asnford's  not  having  assumed  the  Incum- 
brances. 

EUiott  V.  Sackett,  108  U.  8.  182  (27:  678); 
Drury  v.  //ayrfen.  Ill  U.  8.  228  (28:  408);  Oin 
ard  L.  Int.  dk  T.  Co.  v.  Stewart,  86  Pa.  89. 

The  traosactiOD  between  Kelly  and  Asbford 
was  really  a  mortgage,  though  absolute  on  Ua 
face. 

Amavd  v.  Griag,  29  N.  J.  Eq.  468;  Gamug 
T.  Hogera,  47  N.  Y.  238. 

1MU.8. 


Digitized  by  Google 


KlTilr*B  AilBFOBD. 


This  complaint  Bhows  no  iwetenie  of  »  rifl^t 
In  a  court  of  equity. 

Phrenix  Mut.  L.  Int.  Go.  t.  Bailey,  80  U.  S. 
18  Wall.  620,  621  (20:  603,  603);  Hmdriek  v. 
Lindtity,  98  U.  S.  148  (23:  866);  Lawrence  r. 
Fox,  20  N.  T.  268:  Burr  v.  Been,  24  N.  Y. 
178:  Shepherd  t.  M<^,  116  U.  B.  610  (29:  467). 

16171  Jvttiee  Or«,y  delivered  the  opinion  of 

^         the  court: 

The  motion  to  dtsmiBS  for  want  of  jarisdlc 
ctioD  must  be  denied.  This  appeal  was  claimed 
«Qd  allowed  February  16, 1885.  At  that  Ume 
the  Act  of  February  26,  1879,  chap.  99,  was  In 
force,  which  provided  that  "tbefiQal  Jads[ment 
or  decree  of  the  Supreme  Court  of  the  District 
Columbia,  in  any  case  where  the  matter  in 
dispute,  exclusive  of  costs,  exceeds  the  value 
of  twentv-flve  hundred  dollars,  may  be  re- 
examined and  reversed  or  affirmed  in  the  Su- 
preme  Court  of  the  United  States  upon  writ  of 
error  or  appeal."  (80  Stat.  8S1.}  The  case  is 
not  aifected  by  the  Act  of  March  8, 1686,  chap. 
Ki5,  §  1,  further  limiting  the  appellate  jurisdtc- 
tion  of  this  court,  because  that  Act  only  pro- 
vides that  "no  appeal  or  writ  of  error  snail 
hereafter  be  allowed"  from  any  such  judgment 
or  decree,  unless  the  matter  in  dispute,  exclu- 
sive of  costs,  exceeds  the  sum  of  five  thousand 
dotlnrs.  (28  Stat  448.)  The  change  of  phras- 
eology, referring  to  the  tikne  when  tlte  appeal 
or  wnt  of  enor  Is  allowed,  instead  of  to  the 
time  when  it  is  entertained  by  this  court,  was 
evidently  intended  to  prevent  cutting  off  ap- 
peals taken  and  allowed  before  the  papsage  of 
the  Act,  as  bad  been  held  to  be  the  effect  of  the 
lan<;uaae  used  In  the  Act  of  1879.  Betltimore 
4  P.  B.  Co.  T.  Grant,  96  U.  S.  808  [26:  S81] 
In  a  suit  founded  upon  a  contract,  the  sum  in 
dispute  at  the  time  of  the  judgment  or  decree 
appealed  from.  Including  anv Interest  then  ac- 
crued, is  the  test  of  appellate  jurisdiction. 
Bank  of  United  Statee  v.  Daniel,  87  U.  8.  12 
Pet.  82,  52  [9: 989,  9971;  The  IWapKo,  79  U.  S. 
12  Wall.  451  [20: 4671;  AVw  York  E.  R.  Co.  v. 
1618]  Fifth  Nat.  Bank,  118  U.  B.  608  [80:  2591;  2eek- 
endorf  v.  Johnetm,  128  U.  8.  617  [81 :  2771.  ^7 
the  express  terms  of  the  promissory  note  sued 
on  in  this  case,  it  bore  interest  at  ibe  rate  of 
eitrht  per  cent  yeiirly  from  its  date  until  paid. 
Computing  interest  accordingly,  the  sum  in 
dispute  was  much  more  than  ^,500  at  the  time 
of  the  decree  in  general  term,  which  was  the 
decree  from  which  this  appeal  was  tatteo.  In 
Baltimore  A  P.  R.  Co.  v.  Trook,  100  U.  S.  112 
[2^:  671],  cited  for  the  appellee,  as  in  Dintriel 
of  Vnliimhiav.  Gflnnon,  130  U.  8.  227  [32:922], 
the  judgment  in  special  term  was  for  damatr<'.s 
in  an  action  sounding  in  tort,  wliicli  bore  no 
inlcrcst,  either  by  the  geneml  law,  or  by  tbe 
judirnient  of  affirmance  in  general  term. 

I^or  can  the  objection  of  the  defendant,  that 
tbe  original  deed  from  Thompson  to  Asbford 
was  not  produced,  or  its  execuiior,  proved,  be 
■Ufittiinea.  The  deed  is  admitted  to  have  been 
duly  recorded.  There  is  no  presumntion  that 
it  was  in  the  possession  of  the  plaintiff,  who 
was  not  a  party  to  It;  but  it  is  to  be  piesumed 
to  hsve  been  In  tbe  possession,  either  of  Ash- 
ford,  tbe  grantee  named  in  the  deed,  or  of  Kel- 
ly, who  procured  the  deed  to  be  mode,  and  to 
whom  it  was  originally  delivered.  Both  of 
them  having  Mled  to  produce  it  upon  notice 
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to  do  ao>  tbe  recorder"!  cop7  wu  competent  and 
sufficient  evidence  of  tbe  contents  of  tbe  deed, 
an  between  the  parties  to  the  suit.  Rev.  StaL 
D.  C.     440, 467;  Dick  v.  Baieh,  88  U.  S.  6  Pet. 

30  [8:  356]. 

But  upon  the  merits  of  the  case  we  are  una- 
ble to  concur  with  the  views  expressed  bv  tbe 
court  below,  in  ila  opinion  reported  In  3  Mack- 
ey,  455,  either  as  to  the  effect  of  tbe  testimony, 
or  as  to  the  rightsof  the  parties.  Themnlcriat 
facts,  as  they  appear  to  us  upon  full  examina- 
tion of  the  recind,  have  been  already  staled. 
It  remains  to  consider  the  law  applicable  to 
thoae  facts. 

Tbe  questions  to  be  decided  concern  tbe  ex- 
tent, the  obligation  and  tbe  enforcement  of  the 
agreement  created  by  tbe  clause  in  the  deed  of 
conveyance  from  Thompson  to  Asbford  of  this 
and  three  other  lots,  "subject,  however,  (o  cer- 
tain incumbrances  now  resting  thereon,  piiy- 
ment  of  which  is  assumed  by  said  party  of  tbe 
second  part." 

The  five  mortgages  made  by  the  grantor,  rAigi 
namely,  the  plaintifTs  mortgage  for  $3,()00  and  ^  ' 
a  prior  morfa^ge  for  |I  ,600  on  lot  6,  and  a  mort- 
gage of  t2,M)0  on  each  of  the  three  other  lots, 
and  some  unpaid  taxes  which  had  been  assessed 
against  the  grantor,  were  incumbranceH,  and 
were  the  only  incumbrances  existing  upon  tlir> 
granted  premises  at  the  time  of  theexeruiion 
of  this  conwranoe.  Rawle  on  Covenanu  <5th 
ed.)  ^  77.  Tbe  clause  in  question,  by  the  word* 
"certain  Incumbrances  now  resting  thereon," 
designates  and  comprehends  all  those  mort- 
ffAges  and  taxes  as  clearly  as  if  the  words  used 
had  been  "  the  incumbrances,"  or  "  all  iocum- 
braoces,"  or  bad  particularly  described  each 
mortgage  and  eacn  tax.  Weglve  no  weight 
to  Thompson's  testimony  as  to  Kelly's  previous 
conversation  with  him  to  the  same  effect,  be- 
cause that  conversation  is  not  shown  to  have 
been  authorized  by  or  communicated  to  Ash- 
ford,  and  cannot  affect  the  legal  coosttucUon 
of  tbe  deed  as  against  htm. 

It  was  argued  that  because  the  deed  contains 
a  covenant  of  special  warranty  against  all  i)er- 
soits  claiming  under  the  grantor,  ilie  words 
"certain  incumbrances"  cannot  include  tbe 
mortgages  made  by  tbe  grantor,  but  must  be 
limited  to  the  unpaid  tixes  which,  it  is  said, 
would  not  come  within  the  covenant  of  special 
warranty.  But  tbe  answer  to  this  argnment  is 
that  any  person  claiming  title  by  virtue  of  a 
lien  <Teated  by  taxes  assessed  against  tbe  grantor 
would  claim  under  the  grantor,  equally  with 
one  claiming  by  a  mortgage  from  him;  and  in- 
cumbrances expressly  assumed  by  tbe  grAntee 
are  necessarily  excluded  from  the  covenants  of 
tbe  grantor. 

Aehford  is  not  shown  to  have  bad  any  knowl- 
edge of  the  conveyance  at  the  time  of  iu  an- 
cution;  and  a  suggcelion  was  made  in  argument, 
based  upon  some  vague  expressions  in  his  tes- 
timony, that  tbe  conveyance  was  intended  to 
be  made  to  him.  by  way  of  mortgaee  only,  to 
secure  him  against  loss  on  his  previous  loans 
lo  and  indorsements  for  Kelly.  But  his  subae- 
quent  acts  are  quite  inconsistent  with  the  theory 
that  the  conveyance  did  not  vest  the  legal  estate 
tn  bin:  absolutely. 

Within  a  moatli  ortwoaftertbe conveyance, 
having  been  told  that  tbe  four  lots  baa  been 
conveyed  to  him  and  were  subject  toincum>  |6201 
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braocM  (alihouKh  'perhaps  not  then  Informed 
of  the  amountof  the  incumbrances),  be  entered 
into  possessioD  of  the  lots,  and  thenceforth  col- 
lected the  rents;  and  within  nine  months  after 
the  couveyance  be  bad  notice  of  the  clause  ss- 
saming  payment  of  incumbrantres,  and  was  re- 
qnestcd  to  pay  tbe  plaiiiliS's  mortgn:^,  and 
decliDed  to  pay  it  or  to  recognize  any  i^eisonal 
liaUIily  for  it;  yet  be  afterivards  sold  and  con- 
Teyed  away  two  of  tbe  lots,  and  continued  to 
keep  poesefsion  and  to  collect  rents  of  tbr  other 
two.  Havinff  thus  accepted  the  benefit  of  the 
conveyance,  ne  cannot  repudiate  the  burden 
imposed  upon  him  by  the  express  agreement 
therein,  and  would  clearly  have  bceu  liable  to 
his  grantor  for  any  breacn  of  tliat  agreement. 
Jilyer  v.  MonkoUand,  2  Sftndf.  Ch.  478;  Co"lidge 
V.  Smith,  129  Mass.  554;  Loeke  v.  Homer,  131 
Mass.  98;  Muhlig  v.  Pitkc.  131  Mass.  110. 

The  case  therefore  stands  just  as  If  Ashford 
bad  himself  received  a  deed  by  which  he  in 
terms  agreed  to  pay  a  mortgapre  made  by  the 
grantor.  Id  ancb  a  case,  according  to  the  gen- 
eral, not  to  say  uniform,  current  of  Amencao 
autlioritr,  assbownby  the  cases  collected  in  the 
briefs  of  counsel,  the  mortgagee  is  entitled  in 
some  form  to  enforce  the  agreement  against  the 
grantee;  and  much  of  the  argument  at  tbe  bar 
was  devoted  to  the  question  whether  bit  rem- 
edy alionld  be  at  law'or  in  equity. 

Upon  the  question  whether  the  mortgagee 
could  sue  at  law  there  is  no  occasion  to  examine 
the  conflicting  decisions  in  tbe  courts  of  the 
aeveral  States,  because  it  la  dearly  settled  in 
tbis  court  that  be  could  not. 

Tbis  case  cannot  be  disiingalahed  from  that 
of  St.  Louia  Ikeond  Hat.  Bank  t.  Orand  Lodge, 
98  U.  S.  m  [25:75],  and  olearly  falls  within 
the  general  rule  upon  which  the  Judgmoit  in 
that  caK  was  founded. 

It  was  there  held  that  a  contract  by  which 
the  Grand  Lodge,  for  a  consideration  moving 
from  another  corporation,  agreed  with  it  to  as- 
same  tbe  payment  of  Its  bonds,  would  not  sup- 
port an  action  sgainst  the  Grand  Lodge  by  a 
holder  of  such  bonds;  and  Mr.  Jvttiee  Strong, 
delivering  judgment,  after  observing  that  the 
contract  was  msde  between  and  for  the  benefit 
(6S1]  of  the  two  corporations,  that  tbe  holdc>i-sof  tbe 
bonds  were  not  parties  lo  it,  and  tliai  there  was 
no  priv^  between  (hem  and  the  Grand  Lodge, 
said:  "We  do  not  propose  toeolerallnr^eupon 
a  consideration  of  the  inquiry  how  far  privily 
of  contract  between  a  plaintiff  and  a  defendant 
is  necessary  to  the  maintenanceot  an  action  of 
aasumpsit.  The  subject  bas  been  much  debat- 
ed, and  the  decisions  are  not  all  reconcilable. 
No  doubt  the  general  rule  is  that  such  a  privity 
must  exist.  But  there  are  confessedly  many 
exceptions  to  it  One  of  them,  and  by  far  tbe 
moat  frequent  one,  Is  the  case  where,  under  a 
contract  between  two  persons,  assets  have  come 
lo  the  promisor's  bands  or  under  his  control, 
which  in  equity  belong  lo  a  third  person.  In 
such  a  case  it  is  held  that  tbe  thiid  person  may 
sue  In  bis  own  name.  But  then  the  suit  fs 
founded  rather  on  the  implied  undertaking  the 
law  raised  from  tbe  po»«ssion  of  the  assets, 
than  on  the  express  promise.  Another  excep- 
tion is  where  the  plaintiff  Is  the  beneficiary 
solely  Interested  in  tbe  promise,  as  where  one 
person  contracts  with  another  to  pay  money  or 
deliver  some  valnaMe  thing  to  a  third.  Bat 
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'  where  a  debt  already  exists  from  one  person  tft 
another,  a  promise  by  a  third  person  to  pay 
such  debt  being  primarily  for  the  benefit  of  tli« 
original  debtor,  and  to  relieve  him  from  liabil- 
ity to  pay  it  (there  being  no  novation),  he  has  a 
right  of  action  a^nst  the  promisor  for  his  owd 
indemnity;  and  if  tbe  oHmnal  creditor  can  alto 
sue,  the  promisor  would  ue  liable  to  two  sepa* 
;  rate  actions,  and  therefore  the  rule  is  that  the 
original  creidiior  cannot  sue.  His  case  is  not 
an  exception  from  the  general  rule  that  privity 
of  contract  is  requiied.  (98  U.  S.  124.)  Sei 
also  Oraffin  v.  Lowll,  109  U.  8.  194  [27:  90Sj. 

Id  the  earlier  caie  of  ffendrirk  t.  Lxndmy.  88 
U.  S.  148  [38:  8S6I,  dted  by  tbe  defendant,  a 
request,  accompanied  by  a  promise  of  indem- 
nity, to  one  person  to  sign  an  ap]>eal  bond .  was 
construed  to  include  another  pcnion  who  signed 
it  as  surety,  and  therefore  to  support  a  joint 
action  by  the  principal  and  tbe  surety,  both  of 
whom  bad  signed  the  bond  relying  upon  tbe 
promise,  so  that  the  only  consideration  for  the 
pmmise  moved  from  them. 

In  tbe  case  at  bar,  the  promise  of  Ashford 
was  to  Thompson  and  not  to  the  mort^-agces,  [ttSS] 
and  there  was  no  privity  of  contm(rt  between 
them  and  Ashford.  The  consideration  of  the 
promise  moved  from  Thompson  alone.  The 
only  object  of  the  promise  was  to  benefit  blm, 
and  not  to  benefit  the  mortgagees  or  other  in> 
cumbrancers;  and  they  did  not  know  of  or  as> 
sent  to  the  promise  at  the  time  It  was  made^ 
Dor  afterwards  do  or  omit  any  act  on  tbe  faith 
of  it.  It  Is  clear,  therefore,  that  Thompson 
only  could  maintain  an  action  at  law  upon  thai 
promise. 

In  equity,  as  at  law,  the  contract  of  tbe  pur- 
chaser to  pay  the  mortgage,  being  made  with 
the  mortgagor  and  for  bis  benefit  only,  creates 
no  direct  obligation  of  tbe  purchaser  to  the 
mortgagee.  Vartona  v.  Freeninn,  2  P.  Wma. 
664,  iioU:  8.  C.  Ambler.  116;  OTf&rdv.  Bodiifjf, 
14  Vea.  Jr.  417.  424;  Be  Kmpreu  Engineerinff 
Co.  h.  R.  18  Ch.  IMv.  125;  Oandu  v.  Oandv, 
L.  R  80  Ch.  Div.  67.  67. 

But  it  has  been  held  by  many  state  courts  of 
high  authority,  in  accordance  with  the  sugges- 
tion of  iorrfHardwickeiu  Partomv.  Freeman, 
Ambler,  116.  that  in  a  court  of  equity  the  mort- 
gagee may  avail  himself  of  Uie  right  of  the 
raort^ngor  against  the  purchaser. 

This  result  has  been  attained  by  a  develop- 
ment and  application  of  (he  ancient  and  famli* 
lar  doctrine  in  equity  that  a  creditor  shall  bav* 
tbe  benefit  of  any  obligation  or  security  given 
by  the  principal  lo  tbe  surety  for  the  payment 
of  the  debt.  Maurt  v.  Hhrriton,  1  Eq.  Gas. 
Abr.  93,  pi.  5;  Bacon,  Abr.  BurOti,  D,  4;  Wri^M 
V.  MorUy,  11  Yes.  Jr.  IS,  82;  Phmipty.  Tliomp- 
ton .  It  Johns.  Ch.  418;  Curtit  v.  7ykr,  9  Paige, 
432.  435;  New  Bedford  Savings  In^.  v.  Fair- 
haten Bank,  9A]1en,  175;  HamjOon-w.  Fttippi, 
103  U.  8.  260,  268  [27:  719,  721]. 

In  Hampton  v.  nippe.  just  cited,  this  court 
declsred  the  doctrine  to  be  well  settled,  and  ap- 
plicable "equally  between  sureties,  so  that  se- 
curities placed  by  tbe  prlndpal  bi  the  hands  of 
one,  to  operate  as  an  indemnity  by  payment  of 
the  debt,  shall  Inure  to  the  benefit  of  all;"  and 
declined  to  apply  the  doctrine  to  tbe  case  before 
it,  because  the  mortgage  In  question  was  given 
by  one  surety  lo  another  merely  to  indemnify 
him  against  bdng  compelled  to  pay  a  greater 
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f623]  slisre  (if  Ibe  deM  than  Uu  niretles  bad  agreed 
between  themselves  tbat  he  should  bear,  and 
he  tiad  nol  beeo  compelled  to  pay  a  greater 
aim  re, 

Tlie  doctriDe  of  the  rijcht  of  a  creditor  to  the 
benefit  of  all  securities  given  b;  the  principal 
to  the  surely  for  the  parmeDt  of  the  debt  does 
not  rest  upon  any  liability  of  the  prindpal  to 
the  creditor,  or  upon  any  peculiar  relation  of 
the  surety  towards  the  creditor,  but  upon  the 

S round  tliat  the  surety,  being  the  creditor's 
eblor,  and  in  fact  occupying  the  relation  of 
surety  to  another  person,' has  received  from 
that  person  an  obligation  or  security  for  the 
payment  of  the  debt,  which  a  court  of  equity 
will  therefore  compel  to  be  applied  to  that  pur- 
pose at  the  suit  of  thecreditor.  Wherethe  per- 
vin  ultimately  held  liable  is  himself  a  debtor  of 
the  creditor,  the  relierawarded  has  no  reference 
to  ibiit  fact,  but  is  grounded  whoUv  on  the 
rit-'ht  of  the  creditor  to  avail  bimself  of  the 
right  of  the  surety  against  the  principal.  If 
the  person,  who  ia  admitted  to  be  tiie  creditor's 
debtor,  stands,  at  the  time  of  receiving  the  se- 
curity, In  the  rclntioD  of  surety  to  the  person 
from  whom  he  receives  it,  it  iaquite  immnlerial 
whether  that  person  is  or  ever  has  been  a  debtor 
of  the  principal  creditor,  or  whether  the  rela- 
tion of  suretyship  or  the  indemnity  to  the  sure- 
ty existed,  or  was  known  to  the  creditor,  when 
the  debt  was  contracted.  In  short,  if  one  per- 
son agrees  with  another  to  be  primarily  liable 
for  a  debt  due  from  tbat  other  to  a  third  person, 
so  that  as  between  the  parties  to  the  agreement 
the  first  is  the  principal  and  the  second  the 
surety,  the  creditor  of  such  mirety  is  entitled, 
In  equity,  lo  be  substituted  in  his  place  for  the 
purpdse  of  compelling  such  principal  to  pay 
the  debt 

It  is  In  accordance  with  the  doctrine,  thus 
understood ,  that  the  Court  of  Chancery  of  New 
Tork,  the  Court  of  Chancery  and  the  Court  of 
Errors  of  New  Jersey,  and  the  Supreme  Court 
of  Michigan  have  held  a  mortgagee  to  be  enti- 
tled .to  avail  himself  of  an  agreement  in  a  deed 
of  conveyance  from  the  mortgagor  by  which 
the  grantee  promises  to  pay  the  mortgage. 
SalMp  V.  Reed.  9  Paige.  446,  452;  Einff  v. 
Whitcly,  10  Paige,  465;  Blyer  v.  MonhoUand,  2 
Sandf.  Ch.  478;  KUipuxn-th  v.  Drtnler,  13  N. 
J.  Eq.  62;  Hoy  v.  BramhaU,  19  N.  J.  Eq.  74. 
£624]    663;  Vrmcdl  v.  CurritT,  27  N.  J.  Eq.  152;  8. 

C.  on  appeal,  auh'nom  Orowetl  v.  St.  Barnabat 
Sotpital,  27  N.  J.  Eq.  650;  Amaud  v.  Origg, 
29  N.  J.  Eq.  482:  7ovne»  v.  Trvtteet of  Publie 
BchooU.  81  N.  J.  En.  290;  Orav)f<Krd  v.  Ed- 
viarda,  33  Mich.  854,  860:  MiUer  v.  77iompson, 
84  Mich.  10;  JTisman  v.  Stewart;  SSVlich.  61S, 
628;  I/ieki  y.  MeGarry,  88  Mich.  667;  Booth  v. 
ConneelKut  Mut.  L.  Int.  Co.  48  Mich.  299.  See 
■lao  Amte  v.  Trtat,  82  N.  Y.  886.  887;  Cofin 
T.  Adamt,  181  Mass.  133,  187;  Bidddy.  Briuo- 
lata,  64  Cal.  854;  Georgt  t.  Andrevst,  60  Md. 
26;  Oaborru  v.  CWetf,  77  Va.  462. 

The  grounds  and  limits  of  the  doctrine,  aa 
applies  to  such  a  case,  have  been  well  slated  by 
Mr.  Justice  Depae,  delivering  the  unanimous 
Judgment  of  the  Court  of  Errors  of  New  Jer- 
Kj,  in  CrotBett  r.  St.  Bamabaa  Sotpital,  as  fol- 
lowa: 

"The  rightof  a  mortgagee  to  enforce  pay- 
ment of  the  mortgage  debt,  either  in  whole  or 
tn  part,  ageinat  ue  grantee  of  the  mortgagor, 

»         iM  r.  s. 


does  not  rest  upon  any  oootttet  of  the  grantet 

with  him,  or  with  the  mortgagor  for  his  benefit. 

.  .  .  The  purchaser  of  lands  subject  to  mort- 
gage, who  assumes  and  agrees  to  pay  the  mort- 
gage debt,  becomes,  ae  between  himself  and  hU 
vendor,  the  principal  debtor,  and  the  liability  of 
the  vendor,  as  between  the  partiea,  is  that  of 
turety.  If  the  vendor  pava  Uie  mortgage  debt, 
he  may  aue  the  vendee  at  uw  for  the  moneys  ao 
paid,  .  .  , 

"In  equity,  a  creditor  may  have  the  bene- 
fit of  all  colluterat  obligations  tor  the  payment  of 
the  debt,  which  a  person  standing  in  the  situa- 
tion of  a  surety  for  others  holds  lor  his  indem- 
nity. It  is  in  the  application  of  (his  principle 
tbat  decrees  for  deficiency  in  foreclosure  suits 
have  been  made  against  subsequent  purcha^cis, 
who  have  assumed  the  payment  of  the  tuuri- 
guge  debt,  and  thereby  become  princixml  debt- 
ors aa  between  themselvea  and  their  gnmtors. 

"  But  the  right  of  the  mortgagee  to  thia 
remedy  does  not  result  from  any  flxed  or  vest- 
ed right  in  him,  arising  either  from  the  accept- 
ance by  tbe  aubsequent  purchaser  of  the  con- 
veyance of  the  mortgaged  premises,  or  from 
the  obligation  of  the  grantee  to  pay  the  mort- 
gnge  debt  as  between  himself  and  Lis  grantor.  tMS] 
Though  the  assumption  of  the  mortgage  debt 
by  tbe  subsequent  purchaser  is  absolute  and 
unqualified  in  the  deed  of  conveyance,  It  will 
be  controlled  by  a  collateral  contract  made  be- 
tween him  and  his  grantor,  which  is  not  em- 
bodied in  the  deed.  And  It  will  not  in  any 
case  be  available  to  the  mortgagee,  unless  the 
grantor  was  bimself  personally  liable  for  the 
payment  of  the  mortgage  debt.  .  .  . 

"Recovery  of  the  denciency  after  sale  of  ihe 
mortgaged  premises,  against  a  subsequent  pur- 
chaser, 18  adjudged  in  a  court  of  equity  to  a 
mortgagee  not  in  virtue  of  any  original  equitv 
residing  in  him.  He  is  allowed,  by  a  mere  rule 
of  procedure,  to  go  directly  as  a  creditor  against 
the  person  uUimatelv  liable,  in  order  lo  avoid 
circuity  of  action,  and  save  the  mortgagor,  as 
the  intermediate  party,  from  being  harassed  for 
tbe  payment  of  the  debt,  and  then  driven  to  seek 
relief  over  against  the  person  who  has  indem- 
nified him,  and  iipon  whom  the  liability  wilt 
ultimately  fall.  The  equity  on  which  his  re- 
lief depends  is  the  right  of  tbe  mortgagor 
against  his  vendee,  to  which  he  is  permitted'^to 
succeed  by  substi:ullDg  himself  in  tbe  place  of 
the  mortgagor."  27  N.  J.  £q.  666,  656. 

The  dedaons  of  this  court,  dted  for  the  de- 
fendant, are  not  only  quite  consistent  with 
this  conclusion,  but  strongly  tend  to  define  tbe 
true  position  of  a  mortgagee,  who  has  in  no 
way  acted  on  the  faith  of,  or  otherwise  made 
hitnself  a  party  to,  the  agreement  of  tbe  mort- 
gagor'a  grantee  to  p^  this  mratgage;  holding, 
on  the  one  hand,  ttiat  incb  a  mort^gee  has  no 

S eater  right  than  the  mortgagor  has  against 
e  grantee,  and  therefore  cannot  object  to  the 
fitriungout  by  a  court  of  equitv,  or  to  the  re- 
lease by  the  mortgagor,  of  sucn  ao  agreement 
when  inserted  in  the  deed  by  mistake  (Elliott 
T.  Sackett,  108  U.  8.  182  [27:  6781;  Dniry  v. 
ffayden,  111  U.  8.  228  [^8:  408]);  and,  OD 
the  Other  hand,  that  eucb  an  agreement  does 
not,  without  the  mortgagee's  assent,  put  the 
grantee  and  the  mort^^r  in  tbe  relation  of 
principal  and  surety  towards  the  mortgagee,  aa 
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tbat  the  latter,  }jf  glviog  time  to  the  mntee, 
will  diseharin  the  mortgagor.    Shepherd  r. 
Jffty,  115  U.  S.  SOS,  611  [29:456,  45?]. 
I'he  present  caw  is  a  stroQg  ooe  for  the  ap- 

ElicatioD  of  the  gCDeral  doctrine.  The  land 
H3  been  sold  under  a  prior  mortgage  for  a 
sum  insufflcient  to  pay  ttiat  mortgage,  leaving 
Dotliing  to  be  applied  towards  the  payment  of 
tlie  mortgage  held  by  the  plainiilf;  and  the 
plafntift  baa  exhausted  her  remedy  against  the 
mortgagor  personalty  by  recovering  judgment 
af^inst  bim,  execution  upon  which  has  been 
returned  unsatisfied. 

Although  the  mortgagor  might  properly  have 
been  made  a  party  to  this  bill,  yet  as  no  objec- 
tion was  taken  on  that  ground  at  the  hearing, 
and  the  omission  to  malce  bim  a  party  cannot 
prejudice  any  interest  of  bis,  or  any  right  of 
eillier  jiarty  to  thisTBuit,  it  affords  no  ground 
for  refusing  relief.  AUznndria  Mechanica 
Hank  v.  Selon.  26U.  S.  1  Pet.  299  17:1521; 
Whiting  v.  Bank  cf  VmUd  States,  38  D.  S. 
13  Pet.  6  [10:831;  MiOer  v.  Thompaon,  34 
Mich.  10. 

Decree  reteraed  and  ea$e  remanded,viith  diree- 
ttont  to  enter  a  dareefor  the  ptaintij^. 


14731  THE  BOARD  OP  COMMISSIONERS  OF 
DELAWARE  COUNTY.  INDIANA. 
Ptff.  in  Brr., 
t. 

THE  DIEBOLD  SAFE  AND  LOC£  COM- 
PANY ET  AL. 
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Suit»  remoeed  from  stale  court— unneeeaaarg 
partite— Indiana  antnty  eommi»aioner$—eom- 
plaint  in  amther  eu^t,  not  evidence — Indiana 
late  at  to  euit  by  assignee — contract  involving 
personal  eonfidenee,  when  cannot  be  assign^ 
mthout  eoneent— partial  alignment  of  con- 
tract to  eoBttruet  a  jail  not  aetignaltle  vsithout 
eoiinty'e  eojuenl—pubtie  policy  a$  to  aatign- 
ment. 

L  The  reatrlcUoo  that  plaintiff  oannotproaeoutea 
•ult  In  the  circuit  court,  where  bla  anf  Knon  could 
Dot  have  prowcuted  It  by  reaaon  of  one  of  them 
boliiir  acitizen  of  same  State  aa  the  defendaDt.does 
not  extend  to  suita  remoredlntoauoh  oourtfrom 
a  atate  court.  ' 

&  Objection  to  nonjoinder  of  partiee  defendant 
doeanotflrototbejurtadlotlonoftheeourt.  Per- 
sons, made  parti ea  defendant,  who  disclaim  all 
Interest  to  tbe  suit  and  a«alnst  when  no  relief  la 
•ouffht.  are  unnecessary  parties. 

&  If  the  defendant  not  only  bad  notice  of  ttie  as- 
signment to  tbe  plaintiff,  but  consented  to  that 
BflsigDment.  there  would  be  a  new  sad  direct 
promise  from  the  defendant  to  the  plaintiff,  and 
the  aasignors  would  not  tM  necessary  parties  to 
the  cause  of  action. 

C  Under  the  statutes  of  Indiana,  the  proceedings 
ct  county  comraissionen,  Id  pasislDg  npOD  dalnu 
•Cnin«t  a  county,  are  nut  a  trial  inter  partea,  aod 
an  appeal  from  their  decision  is  tried  by  the  cir- 
cuit court  or  tlifl  county  as  an  original  cause; 
hence,  tbe  trial  in  tbe  circuit  court  of  the  county 
is  "the  tnal"  of  the  case,  before  which  at  any  time 
tt  may  be  removed  into  the  circuit  court  of  the 
United  States,  under  clause  S  of  seotioo  68B  of  the 
lieriaed  Statuteo. 

•7« 


6.  A  complaint  hi  anothw  inU,  tkot  under  oath, 
nor  signed  by  tba  plaintiff,  but  only  by  its  ottoiw 
neya,  is  Incompetent  to  prove  an  admisBlon  by 
the  plaintiff  that  upon  the  facta  allefred  tt  bad  not 
a  cause  of  action  against  this  defendant. 

e.  Id  Indiana, tba  assigneeof  partof  aoontmct  ' 
may  sue  thereon  Jointly  with  bis  asBigaoT,  or  may 
maintain  an  action  alone  If  no  objection  Is  taken 
by  demurrer  or  ansfer  to  the  nonjoinder  of  the 
assignor.  This  rule  governs  the  practice  and 
pleadlDgs  In  actions  at  law  In  the  federal  courts 
held  wltbln  tbat  State. 

7.  Wben  rights  arising  out  of  oontractare  coupled 
with  obligations  to  be  performed  by  the  contract* 
or,  and  Involve  such  a  relation  of  peraonal  comll- 
dence  that  It  mnat  have  tiean  Intended  that  the 
rights  Bbould  be  exercised  and  the  obligations 
performed  by  him  alone,  the  contract.  Including 
both  his  rights  and  his  obligations,  cannot  be  as- 
signed without  the  consent  of  tbe  other  party  to 
tbe  original  contract. 

8.  A  partial  assignment  of  a  contract  to  construct 
a  Jail  f  or  aoounty  and  furnish  materials  therefor, 
at  a  gross  sum,— that  Is  to  say.  an  assignment  of 
the  furiiisblagand  putting  lo  place  tbe  Iron  work 
of  the  Jail.— Is  not  binding  on  the  county,  without 
Ita  assent. 

9.  It  is  against  public  poltey  to  permit  municipal 
corporations.  In  tbe  administration  of  their  alTairs 
relating  to  the  construction  of  public  works,  to 
be  embarrassed  by  subcontracts  between  their 
contractors  and  third  persons,  to  which  they  have 
never  assented. 

[No.  89.] 

Submitted  April  t6,lS89.  Decided  March  S,1800. 

IN  ERROR  to  the  Circuit  Courtof  the  United 
Stales  fnr  the  District  of  Indiana  to  review 
a  judgment  for  plaintiil  in  on  action  to  recover 
for  work  done  and  materials  famished  for  a 
jail  in  Delaware  County,  Indiana,  under  a  sub- 
contract with  Uie  original  contractor.  Herened. 

Statement  by  Mr.  JuBtiee  Qrmji  atai 
The  original  suit  was  commenced  March  4,  I* "*1 
1885,  by  the  Dlehold  Safe  and  Lock  Compuny, 
a  corporation  of  (he  State  of  Ohio,  against  toe 
Board  of  Comraifsioners  of  Delaware  County 
io  tbe  Stale  of  Indiana,  by  a  claim  in  the  form 
of  a  complaint,  filed  with  the  county  auditor 
and  by  him  presented  to  the  Board  of  County 
Cominissioners,  in  accordance  with  the  provis- 
ions of  the  Revised  Statutes  of  Indiana  of  1881 
(which  are  copied  in  the  margin*),  and  contain* 
ing  the  following  allegations: 

That  on  January  20, 1882,  the  Board  of  Com-  [4TB1 
missioners  entered  into  a  written  contract  with 
William  H.  Meyers  and  Edward  F.  Meyers, 
partners  a>  W.  H.  Meyen  A  Son  (a  copy  of 


*6bo.  6T4a  The  audltorof  the couotyshnll attend 
the  meetings  '>f  such  commissioners,  and  keep  a 
record  of  tiicli  procecdinga:  and  tbe  sheriff  of  the 
county  shall  also,  by  himself  or  depn^,  attend  and 
execute  their  orders. 

SBC.  G743.  Suchcommlsslonersshalladoptregula- 
tions  for  the  tronBactlon  of  business;  and  In  the 
trial  of  causes  they  shall  comply,  so  far  os  practica- 
ble, with  the  rules  for  conducting  business  In  the 
circuit  court. 

6kc.  S758.  Whenever  any  penon  or  corporation 
Shalt  bave  any  legal  claim  against  any  county,  ha 
shall  file  It  with  the  county  auditor,  to  be  by  him 
preeented  to  the  board  of  countv  commiaEioners. 

Sac.  &7Se.  Tbe  county  commissioners  shall  exam- 
Ine  Into  the  merits  or  all  claims  eo  presented,  and 
may.  In  their  discretion,  allow  any  claim  In  whole 
or  m  part,  as  they  may  And  It  to  be  Just  and  ownig. 

Sec  STao.  No  coun  shall  have  ongloal  jurisdio- 

tn  V.  s. 
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whicli  was  aDoexed),  ahowiDz  that  Meyers  & 
Son  Agreed  to  constnict  a  jail  for  the  County 
OD  or  before  September  4,  1883,  agreeably  to 
the  plans  and  specificatioas  of  a  certain  archi- 
tect, and  to  provide  all  the  mntcrials  therefor, 
for  the  sum  of  |20,000,  which  the  Board  of 
Cooimissioners  agreed  to  pay,  in  moothly  pay- 
ments, on  the  architect's  certificate,  reserving 
OD  eadi  payment  twenty  per  cent,  to  be  paid  oa 
(be  completion  and  acceptance  of  the  building; 
ileyers  &  Son  agreed  to  give  bond  to  secure 
the  performnoce  of  the  agrt^emeot;  and  It  was 
agreed  that  "the  Ck)UDty  will  not  in  any  man- 
ner be  answerable  to  or  accountable  for  any 
loss  or  damages  that  may  hnppeo  in  or  to  said 
vorka,  or  any  part  or  pans  thereof,  respective- 
ly, or  for  any  of  the  materials  or  other  thin^ 
used  and  employed  in finishineand completing 
the  said  works;"  and  that  "should  the  con- 
tractors fail  to  finish  the  work  on  or  before  the 
time  agreed  upon,  they  shall  pay  to  the  party 
(476]  of  the  firsr  part  the  sum  of  twcnIy-Qvc  dollars 
per  diem  for  each  and  every  day  thereafter  the 
said  works  shall  reiimin  unfinished,  as  and  for 
liquidated  damascs." 

That  a  part  oi  the  work  to  be  done  and  ma- 
terials furnished  under  the  contract  consisted 
of  iron  work;  and  that  on  March 6, 1882,  Mey- 
ers &  Son  assigned  to  the  plaintiff  so  much  of 
that  contract  as  related  to  this  work,  by  an 
agreement  in  writing  as  follows: 

"Fort  Wayne,  Ind.,  March  6th,  1882.  We, 
the  Diehold  Safe  and  Lock  Company,  at  Can- 
ton, O.,  hereby  agree  to  construct  and  place  in 
position  in  Ihc  new  jail  to  be  erected  In  the  City 
of  Muncie,  Delaware  Co.,  Ind.,  all  of  that  por- 
tion of  the  work  for  same  (locks  included),  and 
described  under  the  head  of  iron  and  chrome- 
steel  work  in  speciflicntiona  and  according  to 
plans  dellaeating  them,  as  already  adopted  by 
the  Board  of  County  Commissioners  of  said 
County,  the  same  an  though  the  contract  for 
such  work  had  lieenanardeausdirect;  the  con- 
tract price  for  said  work  to  be  seventy -seven 
hundred  dollars  ($7,700)  for  above  work,  com- 
pleted and  accepted  bythe  auperintendeat  of 
the  building  and  the  Connty  Commissioners, 
to  be  paid  by  the  said  County  Commissioners 
In  monthly  estimates,  less  amount  retained  ac- 
cording to  law  and  contract  between  the  Coun- 
ty Commissioners  and  Wm.  H.  Meyers  &  Son, 
on  completion  of  said  work  in  full,  as  per 
amount  named  In  this  contract  and  cbarji^  bv 
tbem  against  W.  H.  Meyers  &  Son,  and  in  txul 
settlement  witb  tbem  for  nieb  iron  and  chrome- 
sieel  work  under  their  contract  with  the  Coun- 
ty Commissioners;  and  any  questions  that  mi^ 
arise  on  the  conslnictioa  of  the  work,  ordevia- 


tlons  from  the  plans  and  specifications  that 
may  arise  or  be  deemed  advisable,  to  be  ar- 
ranged and  settled  wbollr  between  ourselves 
and  the  County  Commfssioneni  and  the  super- 
intendent of  the  building;  and  we,  tbe  IMelwld 
Safe  and  Lock  Company,  In  consideration  of 
the  acceptance  of  tbe  foregoing  propoeiUon  by 
tbe  said  W.  H.  Meyers  &  Son,  agree  to  do  said 
work,  and  insure  Uie  same  in  perfect  working 
order,  according  to  tbe  terms  oroposed  ud  to 
the  acceptance  m  the  Mdd  architect  and  Ootrn^ 
CommisaioDers,  and  In  such  quantities  and  time 
as  sball  not  materially  interfere  with  the  com- 
pletion of  said  building,  and  to  complete  the  1 477] 
wbole<work  on  or  before  August  1st,  1882. 

"Diebold  Safe  &  Lock  Co. 

"We,  the  said  W.  H.  Meyers  &  Son,  named 
In  tbe  foregoing  proposition,  do  hereby  accept 
the  same,  and  apree  that  the  said  Diebold  Safe 
&  Lock  Compauy  shall  do  and  perform  the 
work  and  tabor  and  furnish  the  (ron  and 
chrome  steel  work  for  said  jail,  in  mnnner  and 
form  as  proposed  and  agreed  by  tbem  in  the 
foregoing  proposition  and  agreement,  and  that 
they  sball  receive  payment  thfrefor  as  proposed. 
Dated  Fort  Wayne,  Ind.,  March  6tb.  1H82. 

"W.  H.  Meyers  &  Son." 

That  the  Board  of  Commissioners  and  the 
County  bad  notice  of  and  consented  to  this 
agreement  and  assignment  when  it  was  made, 
and  before  the  jail  was  erected,  and  before  any 
payments  wei-e  made  to  Meyers  &  Son  on  ac- 
count thereof;  that  tbe  plaintiff,  witb  the 
knowledge  and  consent  of  the  Board,  did  tbe 
iron  work  and  furnished  tbe  materials  therefor, 
in  acrordance  with  tbe  original  contract  of 
the  Board  wiib  Meyers  &  Son,  and  to  the  ac- 
ceptance of  the  arcnitect;  Uiat  such  work  and 
materials  were  of  the  value  of  $7,700,  and 
Meyers  &  Bon  did  tbe  rest  of  tbe  work  upon 
tbe  building;  and  that  the  Board  bad  not  paid 
anything  on  account  of  the  Iron  work,  although 
the  plaintiff  had  duly  demanded  payment  there- 
for; and  tbe  plaintiff  "laimed  payment  of  the 
sum  of  $7,700. 

The  complaint  concntned  a  second  paragraph, 
alleging  the  oontmct  between  the  Board  of  Com- 
missioners and  Meyers  &  Hon.  Its  performance 
by  Meyers  &  Son  and  its  nonperformance  by 
the  B(Mird,  an  assignment  dated  November  25, 
18k4,  from  Meyers  &  Son  to  tbe  plaintiff  of  all 
their  claims  and  demands^agalnst  the  Board  on 
account  of  building  tbe  jail,  and  that  the  sum 
of  M0.000wasdue  on  account  tfamof  from 
tbe  Board  to  tbe  plaintiff. 

Tbe  Board  of  CommiasloDers  disallowed  tlie 
claim.  The  plaintiff  appealed  to  tbe  Circuit 
Court  of  tbe  Cbunty;  and  immediately  after  the 
entry  of  tbe  appeal  In  that  court,  and  before 


tloa  of  any  clflim  against  any  county  Id  itia  State, 
Id  aDy  manner  except  as  provided  for  Id  tbia  Act. 

8ac.  No  allowance  shall  be  made  by  such 
oonnnlaBlonors,  unless  the  claimant  sball  file  with 
aui-b  commfeslnDers  a  detailed  statemeiit  of  the 
Items  aod  dates  of  charge,  nnr  ualU  such  oompe- 
teot  proof  thereof  tit  adduced  In  flavor  of  nich  claim 
as  Is  required  in  other  courts:  but  if  the  truth  of 
auch  ooarge  be  known  to  auista  eommissloDers,  it 
may  be  allowed  without  other  proof,  upoD  that 
tact  beinar  entered  of  record  In  the  pronnndlngn 
about  the  claim. 

SBC.  SiW.  Any  persoD  or  corporation,  feeling  ag- 
grfeved  by  any  dcclaiOD  of  the  board  of  oountr 
commtwtnnera,  m»de  as  hereinbefore  provided, 
may  appeal  to  the  dreult  court  of  auoh  oounty.  as 
now  provided  bj  law. 

18SV.fl. 


Bmc  BTtL  Tbe  auditor  shall  make  out  a  complete 
transcript  of  the  prooeedfnga  of  said  board  relatlug 
to  the  proceedlnir  appealed  from,  aud  sball  deliver 
the  same,  and  all  the  papers  »ud  aoeunientR  filed  In 
such  proceeding,  and  the  appeal  bond,  to  tbe  elerk 
of  tbe  court  to  which  the  appeal  la  taken. 

Sbo.  S7T7.  Every  nppoal  toua  taken  to  the  circuit 
court  Bliail  be  docketed  among  Ibo  other  oaosee 
pendlag  ttioretn,  and  the  same  ahall  be  beard,  tried 
and  determined  as  an  original  causa. 

8K0.  S778.  Such  court  may  make  a  final  determi- 
nation Df  the  proccedtng  thus  appealed,  and  cause 
tbe  aame  to  be  executed,  or  may  aend  the  same 
down  to  such  board,  with  an  order  bow  to  proceed, 
and  mar  require  such  t>oard  to  oomply  with  tbe 
final  dctenmoatlon  made  by  such  oouxt  lo  the 
premises. 
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further  proceedings  there,  filed  a  [Mtitioa  and 
bond  for  the  removal  of  the  case  into  the  cir 
cuil  court  of  the  United  States,  on  the  grounds 
[4TS]  that  the  plaintiff  was  a  citizen  of  Ohio,  and  the 
defendant  a  citizen  of  Indiana,  and  that  by  rea- 
son of  prejudice  and  local  influence  the  plain- 
tiff comd  not  have  a  fair  trial  in  the  state 
court 

The  case  having  been  entered  on  the  equity 
docket  of  the  circuit  court  of  the  United  States, 
a  motion  was  made  by  the  defendant  to  remand 
the  case  to  the  state  court,  upon  the  ncund 
that  £dwanl  F.  Mevers,  one  of  the  plaintiff'a 
assignors,  was  and  always  had  been  (aa  was  ad- 
mitted) a  citizen  of  Indiana  (it  being  tllso  ad- 
mitted that  WiUiam  H.  Meyers  was  and  always 
bad  been  a  citizen  of  Michigan),  and  that  the 
petition  for  removal  was  tlm  too  lute,  after  the 
case  bad  been  tried  and  decided  by  the  Board 
of  County  Commissioners,  and  been  appealed 
to  the  Circuit  Court  of  the  County.  The  mo- 
tion was  deiiied. 

The  plaiuliif  then,  by  leave  of  the  court, 
made  William  H.  Meyers,  and  Edward  F. 
Mevers  parties  defendant;  and  they  appeared 
ana  answered,  admitting  the  allegations  of  the 
complaint,  and  disclaiming  all  interest  In  the 
suit:  and  the  record  showed  no  further  pro- 
ceedings in  regard  to  them. 

A  demurrer  filed  by  the  Board  of  Commis- 
sioners, upon  the  ground  that  the  complaint  did 
not  state  facts  sumcient  to  constitute  a  cause  of 
action,  was  overruled;  the  motion  to  remand 
the  cose  to  the  state  court  was  renewed,  and 
again  denied;  and  the  defenduit  excepted  to 
the  overrullog  of  its  demurrer  and  to  the  denial 
of  its  motion  to  remand. 

The  Board  of  Commiasloners  then  filed  an 
answer,  setting  up  the  following  defenses: 

1st.  A  denial  of  all  the  aUegatlona  of  the 
complaint. 

2d.  Payment. 

8d.  PaymeDt  to  Meyers  &  Bon  without  no- 
tice of  the  pK(«Dded  asaignmeot  of  the  con- 
tract to  the  plaintiff. 

4th.  PaymcDt,  before  the  assignment  men- 
tioned In  the  second  paragraph  of  the  complaint, 
to  Meyers  &  Son,  upon  a  settlement  of  ac- 
counts, and  deducting  damages  for  delay  in  the 
work. 

6th.  That,  by  the  laws  ot  Indiana,  no  con- 
tract for  the  building  of  a  jail  shall  be  let  with- 
out giving  notice  by  publication  for  at  least  six 
weeks  In  some  newspaper  of  general  circula- 
[47fi]  tion  in  the  county;  the  board  of  county  com- 
missioners Is  prohibited  from  entering  into  any 
contract  for  such  building  until  the  contractors 
have  filed  a  bofld  with  surety  for  the  faithful 
performance  of  the  work;  and  all  laborers  or 
materialmen  may  have  an  action  on  the  bond 
for  work  done  or  n*a1eriHla  furnished;  that  the 
Board  took  such  a  bond  from  Meyers  tb  Son, 
which  remained  on  file  In  the  auditor's  office, 
■ubject  at  all  times  to  be  sued  upon  by  the 
plaintiff  or  any  crtber  laborer  or  maierialoiaD 
eDgand  In  tlie  oooalructloa  of  the  jail;  that  be- 
fore the  oommencement  of  the  suit,  and  long 
before  the  Board  had  any  notice  of  the  assign- 
ment set  out  in  the  second  paragraph  of  the 
complaint,  the  Board  fully  settled  its  account 
with  Meyers  &  Son,  Including  the  value  of  the 
work  churned  to  have  been  performed  by  the 
pbintifl,  and  paid  the  amount  found  to  be  due 
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to  Meyers  A  Son,  after  deducting  dnmnges  for 
delay  in  completing  the  building;  that  the 
Board  could  not  by  law  enter  into  the  contract 
which  it  was  alleged  in  the  first  paragraph  cf 
the  complaint  to  have  entered  into,  or  lawfully 
consent  or  asree  tn  treat  the  plaintiff's  agree- 
ment with  Mevers  &  Son  as  an  assignment  of 
so  much  of  their  contract  with  the  Countr, 
and  never  did  in  fact  recognize  or  assent  to  it, 
or  promise  to  pay  the  plaintiff,  but  always 
treated  Meyers  &  Son  as  the  only  contractors 
with  whom  it  had  nnythins  to  do;  and  that  the 
plaintiff,  having  full  knowlcilgc  of  all  the  fr.cts 
aforesaid,  elected  to  rely  wholly  upon  the  re- 
sponsibility of  Meyers  &  Son  for  their  pay  in 
doing  the  work  mentioned  In  the  complaint, 
and  on  June  SO,  1884,  brought  an  action  of  as- 
sumpsit against  Meyers  &  Son  on  the  same 
cause  of  action,  which  was  still  pending. 

6tb.  That  the  circuit  court  of  the  United 
States  had  no  jurisdiction,  because  the  plain- 
tiff was  a  citf7.en  of  Ohio,  the  Board  of  Com- 
missioners and  Edward  F.  Meyers  citizens  of 
Indiana,  and  William  H.  Meyers  a  citizen  of 
Michigan. 

By  agreement  of  the  parlies,  and  order  of 
the  court,  the  case  was  transferred  to  the  law 
docket.   A  demurrer  to  the  last  three  para- 

f;raplis  of  the  answer  was  sustained,  and  thede- 
endant  excepted  to  the  ruling.  The  plaintiff 
filed  a  replication,  denying  the  allegatious  in 
the  second  and  third  paroffmphs  of  the  answer.  (480] 
The  second  paragraph  of  the  complnint  was 
dismissed  by  the  court  upon  the  plaiutilT's  oio- 
Uon;  and  a'trial  by  jury  was'bad  upon  the  is- 
sues of  fact  open  upon  ue  pleadings. 

At  the  trial,  the  pl^tlff  Introduced  in  evi- 
dence the  original  contract  of  January  20, 1883, 
the  bond  given  and  taken  therewith,  and  ttie 
agreement  of  March  6,  18iK. 

The  plaintiff  also  introduced  evidence  tend- 
ing to  show  that  shortly  after  the  execuiiou  of 
its'agreement  with  Meyers  A  Bon,  and  before 
any  work  bad  been  done  or  money  paid  out  on 
account  of  the  construction  of  tlie  jail,  and 
while  the  Board  waa  in  lawful  session,  engaged 
in  transacting  county  business,  oral  notice  was 
given  to  it  by  the  phuntiff  of  the  execution  and 
provisions  of  this  agreement,  and  the  Board 
made  no  objection  to  the  agreement  or  assign- 
ment; thaton  DecemberO,  1882,  the  plaintiff's 
agent  filed  in  the  office  of  the  auditor  of  the 
County  a  written  copy  of  this  agreement,  to- 
gether with  a  written  notice  to  the  Board  that 
the  plaintiff  expected  to  do  the  iron  work,  and 
to  receive  pay  therefor  directly  from  the  Board, 
In  ttie  same  manner  as  Meyers  &  Son  would 
have  been  entitled  to  do  under  their  contract 
with  Uie  Board,  and  that  it  would  demand  pay- 
ment from  the  Board  of  the  sum  of  $7,700  out 
of  the  contract  price  to  be  paid  by  the  Board 
for  the  construction  of  the  jail,  and  that  in 
April  or  May,  1883,  before  the  plaintiff  did  the 
iron  work  and  furnished  the  materials,  the 
Board,  while  in  session,  was  notified  orally  1^ 
the  plaintiff's  agent  and  others  of  the  execu- 
tion and  provisloos  of  the  agreement  between 
Meyers  &  Son  and  the  ptainUff. 

On  the  other  hand,  the  Commissioners  sef^ 
erally  testified  that  they  had  no  notice  or  knowl- 
edge of  that  agreement,  or  of  the  plaintiff's 
claim,  until  December  6.  1883.  The  auditor 
testifled  that  there  wni  no  inch  notice  in  bis 
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office,  and  he  bad  no  recollection  of  any  racb 
notice  baving  been  filed  ibere  or  brought  to  bis 
knowledge.  But  the  deputy  auditor  testified 
that  0  written  claim,  for  $7,71K),  presented  by 
the  plaintiff  on  account  of  said  work  and  con- 
tract, waa  in  the  ofBce  before  tbat  date,  and 
had  been  returned  hj  him  to  tbe  plaintiff  by 
Older  of  a  member  nl:  tbe  Board. 
|461]  It  was  proved,  and  not  denied,  tbat  at  all 
times  prior  to  April  and  May,  1883,  tbe  Board 
of  Commisaionera  had  in  tbe  county  treasury, 
of  tbe  fund  provided  for  the  erection  of  the 
jail  and  tbe  payment  of  tbe  contract  price 
therefor,  after  deductinj;  nil  payments  maae  on 
account  thereof,  about  |1 3,000.  not  taking  into 
considenirioQ  any  damngcs  accruing  to  the 
County  by  reason  of  delay  in  completing  tbe 
^il:  that  tbe  value  of  tbe  work  then  done  did 
not  exceed  (7,000  or  «8,000:  that  the  plaintiff 
did  all  the  iron  work  and  furnished  all  the  ma- 
terials therefor  according  to  tbe  original  con- 
tract, and  to  the  acceptance  of  tbe  Board  of 
Commissioners,  and  to  tbe  value  of  more  thon 
t7,700,  but  not  within  (he  time  stipulated  in 
Jut  contract;  and  that  neither  the  plaintiff  nor 
any  person  on  bis  behalf  had  ever  received  any- 
thing in  payment  therefor,  eltltt-r  from  the 
Boani  of  Commissioners  or  from  Meyers  Son. 

The  plainlifT  introduced  evidence  tending  to 
show  that  the  Board  of  Commissioners  never 
paid  to  Meyers  &  Son  or  to  their  order,  or  to 
anyone  for  their  benefit,  more  than  tbe  sum  of 
$13,000,  on  account  of  tbe  construction  of  the 
jnll. 

The  defendant  introduced  evidence  tending 
tc  show  I  hat  ft  had  so  paid  out  more  than 
$18,000;  tbat  in  tbe  spring  of  1S&3,  after  the 
work  on  the  jail  had  progressed  for  some  time, 
and  about  $8,800  bad  been  paid  by  tbe  defend- 
ant to  Meyers  &  Son,  but  before  any  of  tbe 
iron  work  had  been  done,  tbe  defendant  refused 
to  pay  any  more  money  to  Meyers  &  Son,  and 
put  one  Parry  in  charge  of  tbe  work;  and  that 
on  September  5;  188;].  the  jail  being  then  in  a 
forward  state  of  completion,  a  settlement  was 
bod  between  tbe  Board  of  Commisaioners  and 
Meyers  &  Son,  as  a  part  of  which  it  was  agreed 
that  the  sum  of  $4,S00  should  be  considered aa 
tbe  damages  sustained  by  tbe  County  for  delay 
to  completing  tbe  Jail,  and  be  deducted  from 
the  contract  price,  and  the  amount  nerrataTv 
to  complete  tbe  jail  wa.s  estimated,  and  tbe  twl- 
ance  found  to  be  due  Meyers  &  Son  was  paid 
to  them  by  tbe  County,  and  the  jail  waa  taken 
off  their  bands  by  the  Board  of  Commisaioners; 
that  at  tbe  time  of  that  settlement  tbe  amount 
I  AQo  actually  necessary  tocomplete  the  jail,  together 
|4SZj  with  the  aforesaid  sum  of  $4,500,  oxceeded  by 
more  than  $3,000  tbe  contract  price  of  (be  jail: 
and  tbat  the  plaintiff  had  then  been  engaged 
upon  tbe  iron  work  for  a  week,  and  completed 
tliat  work  on  September  24,  1888. 

The  plaintiff  Iniroduced  evidence  tending  to 
show  tbat  at  the  time  of  tbat  settlement  tbe  de- 
fendant agreed  In  writing  with  Meyer*  A  Son 
to  pay  them  the  sum  of  1^,000.  as  put  of  the 
aforesaid  sum  of  $4,500,  in  case  one  Secriat, 
who  was  then  prosecuting  a  claim  against  the 
County  for  stone  furnished  to  Meyera  &  Son 
tor  tbe  jail,  shoald  not  finally  recover  the  same 
against  ilie  County,  and  that  Secrist'a  suit  waa 
fluiillv  determined  against  blm  and  in  favor  of 
the  County  by  the  judgmeiit  of  the  Supreme 


Court  of  Indiana,  reported  In  100  Ind.  69,  yet 
no  part  of  the  said  sum  of  $2,000  had  ever  been 
paid  to  Secrist  or  to  anyone  else:  that  the  actual 
damages  sustained  by  tbe  County  on  account 
of  the  delay  in  completing  the  ]au  did  not  ez< 
ceed  the  sum  of  $20;  and  that  tbe  $4,B0O  de- 
ducted from  the  contract  price  on  account  of 
such  delay  was  not  Intended  to  be  eaforoed 
against  Aleyers  &  Son. 

Tbe  defendant  offered  evidence  tending  to 
show  "tbat  tbe  settlement  was  made  in  good 
faith,  and  that  tbe  two  thousand  dollars  which 
the  deftrndant  promised  to  pay  Meyers  &  Son 
in  case  the  Secrist  claim  was  defeated  was  not 
intended  as  a  abam." 

The  complaint,  signed  by  tbe  plalnriff's 
attorneys,  in  an  action  brought  June  ZO, 
Ig84.  by  the  plaintiff  against  Meyers  &  Son, 
setting  forth  tne  same  facts  as  the  complaint  In 
the  present  caae,  and  seeking  (o  recover  against 
Meyers  &  Son  the  sam  of  $7,700  for  work  done 
upon  tho  jail,  was  offered  in  evidence  by  the 
defendant,  as  tending  to  show  that  at  tbat  time 
the  plaintiff  did  not  claim  to  have  any  sucb  de- 
mand as  it  now  aaserted  against  the  present  de- 
fendant. This  erldenoe  was  objected  to  by 
tbe  plaintiff,  and  excluded  by  tbe  court;  and  to 
tbe  ruling  excluding  It  tbe  defendant  excepted. 

The  defendant  requested  the  court  to  instruct 
the  juiT  that,  by  the  statutes  of  Indiana,  coo- 
tracts  for  tbe  construction  of  county  jnlls  and 
other  public  buildings  must  be  advertised  and 
let  by  the  board  of  county  commissioners  as  an 
entirety,  and  not  in  parts;  and  tbat  tbe  contract 
l)etween  the  Board  of  Comrolasioners  and  Mey> 
ers  &  Son  was  not  bo  divisible  and  assignable 
by  the  latter,  that  an  assignment  of  a  port  there- 
of by  them,  and  mere  notice  ^ven  by  tbe  as- 
signee to  the  Board  of  Gominifslnnerfi  of  the 
assignment,  obliged  the  Board  to  recognize  tbe 
assignment  and  to  account  and  settle  with  and 
pay  tbe  assignee  for  work  doike  and  materials 
lumisbed  by  tbe  assignee. 

The  court  refused  to  give  tbe  Instructions  re- 
quested; and  instructed  the  lury  that  the  effect 
of  tbe  agreement  between  Meyers  &  Son  and 
the  plaintiff  was  to  put  the  plamtiff  Into  a  po- 
sition of  being  entitled  to  do  the  iron  work  and 
to  get  tbe  pay  tberefor  from  the  Coanty;  that 
Heyers  &  Son  mode  no  sgreemeot  to  pay  the 
plaintiff,  and  the  plaintiff  uy  doing  that  work 
acquired  no  right  of  action  against  Meyers  A 
Son,  but  was  entitled  simply  to  look  to  the 
County;  and  that  If  the  Board  of  Commission- 
ers baa  notice  of  the  agreement  between  Mey- 
ers &  Son  and  tbeplalnnfl  beforethe  settlement 
with  Meyers  &  bon,  tbe  defendant  was  bonnd 
by  that  agreement,  and  obliged  to  withhold 
from  Meyers  &  Son  money  enough  to  pay  the 
plaintiff,  and  tbe  plaintiff  might  maintain  this 
action;  and  that  if  a  copv  of  the  contract  was 
presented  by  the  plaintiff  and  received  by  the 
auditor  at  bu  ofBce,  that  was  legal  notice  to  the 
Board  of  Commissioners. 

To  this  instruction,  as  well  as  to  the  refunl 
to  give  tbe  instructions  requested,  the  defend* 
ant  duly  excepted. 

The  court  further  Instructed  the  jury  that  if 
tbe  defendant,  before  and  at  the  time  of  the 
settlement  with  Meyers  A  Son,  bad  no  notice 
of  the  plaintiff's  claim,  the  plaintiff  could  not 
recover  if  tbe  settlement  was  made  In  good 
faltb;  but  that  if  tbe  settlement  was  a  nam, 
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ant  iDtended  u  between  the  parties  to  be  a  set- 
tlement, the  plaintiff  might  recover  in  this  suit 
the  sum  in  (be  defendaDt'i  hands  owing  to 
Meyers  &  Son  under  llie  original  contract.  No 
exception  was  taken  to  this  instruction  at  the 
trial. 

The  jury  returned  a  verdict  (or  (he  plaintiff 
In  the  sum  of  98,739.50,  upon  which  judgment 
was  rendered;  and  the  defendaot  sued  out  this 
writ  of  error. 

Matrt.  Addison  C.  Harris  and  Williua 
H.  Calkins,  for  plaintiff  in  error: 

Unless  the  contrary  appears  afflrmatiTely 
from  the  record,  the  presumption  upon  writ  of 
error  or  spneal  is  that  the  court  below  was  with- 
out jurisdiction. 

King  Bridge  Co.  t.  Otoe  County,  120  U.  8. 
m  (30: 6M);  Robinton  v.  Anderson,  121  U.  8. 
622  (30: 1021;;  Cameron  v.  Ho<1ges,  127  U.  S.  822 
(82: 132);  llegler  v.  Faulkner,  127  U.  S.  463 
(82:210). 

The  petition  for  remOTsl  was  silent  ss  to  the 
dtizensbip  of  the  tssiniora. 

8/tetdon  T.  m,  49  U.  8.  8  How.  449  a3: 
1151):  Dradley  T.  JiAine,  75  U.  8.  8  Wall.  898 
(19:  467). 

One  of  the  assignors,  or  both,  being  citizens 
of  Indiana,  and  necessary  parties,  the  suit  was 
not  removable.  Not  twlng  parties,  it  hnd  not 
been  property  commenced  In  the  state  court, 
and  the  fedenil  court  did  not  acquire  juriiJic- 

tiOD. 

Jeffertoa  v.  2>river,  117  U.  8.  273  (39:8971; 
Catniria  Iron  Co.  v.  Athbum,  118  TJ.  8.  -14 
(80:  54);  Hancock  v.  Holbrook.  119  U.  8.  586 
(80:538);  Cameron  v.  Hodgea,  137  U.  8.  326 
(82: 134):  Maekloek  v.  Small,  127  D.  B.  103  (83: 
73):  Bliss,  Code  PI.  §^  65, 118;  Orovet  T.  .RuAy, 
34  Ind.  418;  Lapping  v.  Duffy,  47  Ind.  61; 
Rev.  Stat.  Ind.  1881,  g  813. 

Any  proceeding  in  a  court,  by  which  a  per- 
son pursues  that  remedy  which  Ibe  law  affords 
for  theenforcement  of  his  civil  demands  against 
another,  is  a  suit. 

We$ton  v.  CharUaton,  37  U.  6. 3  Pet.  449,  464 
(7: 481);  Qaina  v.  Fuentea,  93  U.  S.  19  (38: 
637);  Searl  t.  School  Diatriet  No.  t,  124  U.  8. 
197(81:415):  KoMy.  U.  S.  01  U.  8.  867,  876 
(23:  449,  452);  Miatittippi  d  B.  R.  Boom  Co.  v. 
Patterson.  98  U.  8.  403  (25:  206):  Seta  t.  Retf- 
nolda,  118  U.  8.  78(28:927). 

When  the  commissioners'  court  wss  required 
to  decide  upon  the  validity  of  a  demand  against 
the  County,  it  acted  Judicially. 

State  V.  Washington  County  Oomr§.  Vil  Ind. 
69;  Warren  County  Comra.  v.  Gregory,  43  Ind. 
82,  39;  Orange  County  Comra.  v.  /rtHw.OOInd. 
868;  Knox  County  Comri.  v.  Montgomery,  106 
Ind.  610;  Fountain  County  Comra.  v.  Wood,  85 
Ind.  72;  Waton  t.  Lumley,  88  Ind.  490. 

The  entry  of  a  charge  to  a  particular  person 
in  an  account  book,  or  the  mucingont  a  bill  in 
bis  name,  is  an  admission  that  the  goods  were 
furnished  on  bis  credit. 

Storr  V.  Scott.  6  Car.  &  P.  241 ;  Thompaon  v. 
Daeenport,  9  Bam.  &  C.  78;  Wood,  Pr.  Er. 
682. 

In  Indiana,  public  buildings  and  Improve- 
ments sre  not  subject  to  mechanics' liens.  Thev 
are  exempt  by  the  rule  of  public  policy,  al- 
Ihough  not  excepted  Inr  statute. 

Fatoui  V.  Indianapeiia  School  Comra.  108  Ind. 
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338;  Seeriat  v.  Detteare  County  Omit.  100  Ind. 
69;  Love  v.  Ho«ard  County  G»mr».  94  Ind.  558; 
Parka  County  Comra.  v.  (/Conner,  86  Ind.  531; 
Pike  County  Comra.  t.  Norrington,  83  Ind.  190; 
RMn  V.  Atfu>  Orleana,  99  U.  8.  149  (25:  480). 

Public  policy  seems  to  prevent  the  assign* 
meot  of  contracts  against  a  government. 

U.  &  T.  Robeaon,  84  U.S.  9  Pet.  835  (9: 144); 
U.  S.  T.  QiUia,  95  U.  8.  413  (24:  504);  Spoffffrd 
V.  Kirk,  97  U.  8.  484  (24:  1632);  Goodman  v. 
Niblaek,  102  TJ.  8.  559  (26: 230);  Arkanaaa  V. 
Smelting  Co.  v.  Betden  Jfi'n.  Go.  137  U.  8.  887 
(32:  248). 

A.  municipal  corporation  should  not  be  sub- 
jected to  the  emlMirrassments,  responsibilities 
and  costs  of  adjudicating  contracts  to  which  it 
was  not  a  party. 

^ie  V.  knapp,  39  Pa.  178;  Bulkley  v.  Bekert, 
8  Pa.  868;  Seeriat  v.  Delavare  County  Comra. 
100  Ind.  62;  Wallace  v.  Larvyer,  54  Ind.  501; 
Chicago  v.  Uaaley.  35  HI.  595;  Merwin  v.  Chi- 
engo,  45  111.  183;  MeL^Uan  v.  Young,  54  Gn.  899; 
Shankland  v.  WaaJtington.  30  U.  S.  6  Pet.  391 
(S:  167);  Zendall  v.  5.  74  U.  8.  7  WaU.  lift 
(19:85);  Qeiat'a  App.  104  Pa.  851. 

A  single  executory  conuact  cannot  be  parted 
into  various  fragmmts,  without  the  consent  of 
the  debtor. 

Tieman  v.  Jaekaon,  80  U.  8. 6 Pet.  530  (8:234); 
Mandetille  v,  Welch,  18  U.  S.  6  Wheat.  277 
(6:  87);  Qviney  Firat  Nat,  Bank  t.  Natl.  101 C. 
8. 48 136: 822);  Papeneau  y.  Naumkeag  S.  C.  Co. 
126  Mass.  872;  Pipp  v.  Beynotda,  30  Mich.  88; 
Turnar  v.  MeCarty.  23  Mich.  265:  Oibaon  v. 
Cooke,  20  Pick.  16;  St.  Louia  PburthNat.  Bank 
V.  Noonan,  88  Ho.  373;  Potter  t.  Ofvnbeek.  117 
III  404. 

When  the  board  acts 'as  a  judicial  tribunal.  It 
is  a  court,  and  when  It  exercises  administratlTtt 

functions  it  is  a  corporation. 

Platter  r.  Elkhart  County  Comra.  108  Ind. 
860;  McCabe  v.  Fountain  County  Comra.  46 
Ind.  880;  Caaa  County  Comra.  v.  Boas,  46  Ind. 
404;  State  v.  Tippecanoe  County  Comra.  45  Ind. 
605. 

The  auditor  cannot  contract  for  the  board. 

Cfiapin  T.  Steuben  County  Comra.  31  Ind.  12; 
Potta  V.  Eenderaon^  3  Ind.  827. 

Notice  to  a  clerk  of  a  municipality  Is  not  no- 
tice to  the  corporstion. 

Niehola  v.  Boaton.  98  Mass.  44;  Leavenaortk 
County  Comra.  v.  Hamlin,  81  Kan.  105;  Paola 
itF.R.B.  Co.  V.  Anderaon  County  Comra.  16 
Kan.  80S;  Barrington  t.  Atburgh  Sixth  Sehoot 
Din.  80  Vt  165:  Boards.  Seroyd,  3  VictorUa 
Law  Rep.  CEq.)45,  dted  In  27  Moak,  Gng  Rep. 
156,  noUx  Whart.  Agency,  g  184;  Dill.  Mun. 
Corp.  S  287,  note  1  (Sd.  ed.)  382;  Wade,  No- 
tice (2d  ed.)g  1318. 

Meaara.  X.«tI  Ritter.  K.  F.  Bitter  and  B. 
W.  Ritter,  for  defendants  In  error: 

On  removal  in  law  cases  pure  and  simple,  no 
repleader  is  necessary:  but  when  the  relief 
sought  is  tmth  legal  and  equitable,  plaintiff 
inuBt  replead  in  the  federal  court. 

Oreen  v.  Cuatard.  64  U.  8.  23  How.  484(16: 
471);  Tliompton  v.  CentrtU  Ohio  R.  Co.  73  U.  8.  6 
WaU.  184  (18:  765);  Hurt  v.  Hoilingnrorth,  100 
U.  8.  100  (35: 569);  Akerly  v.  Vilaa,  3  Biss.  110; 
Fiak  V.  Union  Pae.  R.  Co.8  Blatchf.  299;  Dart 
T.  MeKinney,  9  Blatchf.  359;  Sanda  v.  Smith,  1 
Dill.  390;  La  Moths  Mfy-  Ot,  t.  Nat.  Tubt 
WoHta  Co.  16  Blatchf.  fiO. 
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A  Uw  RCtioD  muit  proceed  as  «ach,  altboagta 
Immgbt  in  tbe  name  of  the  real  par^  in  inter* 
eat  imtead  of  tbe  parU  holding  the  Dare  legal 
title. 

Thomp$on,  V.  Central  Ohio  jR.  Cb.  78  U.  6.  6 
Wall  184  (18: 765);  Weed  Sewing  MaeA.  Co.  r. 
Wiek$,  8  Dill.  261;  BwhneU  v.  Kennedy,  76  U. 

B.  9  Wall.  891  (19:  788);  Knavp  t.  Troy  A  B. 
&  €b.  87  U.  8.  20  Wall  117  {M:  828);  Wcodf. 
DoHftM,  80  U.  &  18  How.  407  (15: 460);  Suj/dmn 
h,  A»fiv,9  Blatcbf.  869. 

Tb9  restrictions  of  the  Jndicbuy  Act  aa  to 
tbe  jurisdiction  of  tbe  federal  courts  do  not  ap- 
jdy  to  cases  brought  into  those  courts  under 
the  RemoTal  Act. 

Ifaraer  t.  Pennwhania  B.  Go.  18  Blatchf. 
S81;  WiU^^rg  r.  Laredo,  8  Woods,  871;  Bar- 
day  T.  ZetM  twnra,  1  Woods,  254;  Barney  v. 
Qlobe  Bank  of  BoeUm,  5  Blatchf.  107;  DeLa- 
veaga  v.  Williamt,  5  Suwj.  674;  teuiu  v.  Butter- 
field,  7  Daly,  24;  Ayra  v.  Wettem  B.  Corp.  46 
N.  T.  260,  264;  ButhnOl  r.  Kennedy,  76  U.  8. 
9  Wall.  387  (19:736);  Lexington  r.  Butler,  81 
IT.  8.  14  Wall.  283  (20:  809);  Oainei  t.  Fuerttet, 
92  U.  8.  10(23:524};  BeU  v.  Noonan,  19  Fed. 
Rep.  225;  Meyer  v.  Conetmetion  Ob^.  100  U,  8. 
467  (25: 593). 

The  Board  of  CommissionerB  la  not  a  court 
within  the  meaning  of  the  term  as  used  In  the 
Removal  Act. 

Fuller  y.  Co{fax  Omtnty,  14  Fed.  Rep.  177; 
Broan  v.  Otoe  County,  6Neb.  Ill,  116;  tHate  v. 
Bi^ffato  County.  6  Neb.  454;  Bat/tbone  Oil  Tract 
Co.  V.  Raveh,  6  W.  Va.  79;  KeUoggjr,  Bvg/iea, 
8  Dill.  857;  Jo/ineon  v.  MoneU,  l^oolw.  890; 
Brooklyn  Home  L.  Ina,  Oo.  v.  JHmn,  86  U.  8. 
19  Wall.  214  (22:  68). 

Tbe  courts  of  law  will  recognise  wd  protect 
the  equitable  assiftoment. 

Jonee  v.  Witter,  18  Mass.  804;  Oonvay  t.  Cut- 
ting, 51  N.  H.  407;  Qartand  r.  Harrington,  51 
N,  H.  409;  Pareona  v.  Woodward,  22  K.  J.  L. 
196;  Carr  v.  Waugh,  28  111.  418,  428;  Morria  v. 
Cheney,  51  III  454;  Myera  v.  South  Feather 
Water  Co.  10  GaL  679;  WaUcw  t,  Brooka,  125 
Mass.  241. 

If  the  right  Ii  a  legal  tight,  he  haa  a  full 
remedy  in  an  action  at  law  in  the  name  of  his 
assignor. 

Hamard  t.  Andreva,  106  U.  S.  672  (27: 271); 
New  York  Ovaranty  Oo.  v.  Memphia  Water  Co. 
107  D.  8. 205(27: 484);  Coraer  t.  Oraig,  1  Wash. 

C.  C.  484;  TKotnpton  T.  Central  Ohio  &  Op.  78 

D.  8.  eWalL  184(18:765). 

The  rule  that  a  part  of  a  chose  li-  action  can- 
not be  assigned  is  the  rule  o<  law,  but  it  Is  not 
*be  rule  in  equity. 

MeFadden  v.  Wilaon,  96  Ind.  2S8;  Barriaon 
w.  WHght,  100  lad.  515,  631;  Bartholometa 
County  Comra.  r.  Jameaon,  86  Ind.  154,  165; 
LouimiUe,  E.  A  Bt.  L.  R.  Oo.  v.  CaUuiell,  S8 
Ind.  245:  TTiwd  t.  Wallaee.  24  Ind.  226;  Ltw- 

fingy.  Duffy,  47  Ind.  51;  Orovea  t.  Ruby,  84 
Dd.  418;  H^$  T.  Branham,  86  Ind.  219; 
Laughlin  t.  Fairbanka,  8  Mo.  867,  871;  Ander- 
aon  T.  Van  Alen,  12  Johns.  848;  Ruaaea  t.  F(U- 
more,  16  Vt.  180;  Mooify  T.  Kyle,  84  Miss.  006; 
Coraer  y.  Oraig,  1  Wash.  O.  0.  424;  Fatten  v. 
Wilaon,  84  Pa.  290;  Lyon  t.  Summera,  7  Conn. 
809;  Lm$  T.  aheneood.  2t  Cal.  161. 

It  waa  within  the  power  of  M^ers  A  Bm 
to  assign  an  interest  in  the  cratra^  with  the 
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County,  together  with  a  portiw  et  (he  mouj 

doe  therefor. 

FSOdf.  Mmrr,  6N.T.  179;  Bettin  t.  Mayar, 
«8N.  T.8;A0iifoT.  OmpfymOer,  TfS.  Y.  48; 
Parker  t.  Byraeuae,  81  N.  T.  878,  379;  JTonwr 
T.  ITtwtf.  88  N.  Y.  850:  Toytor  v.  fWm«-,  81 
Cal.  240:  Oroeker  t.  WK£(n<y.  10  Mass.  819; 
Cochran  v.  CWUm.  29  CaL  120, 181;  Morae  t. 
Qibnan,  18  Wis.  874;  Qae  t.  Arat'n,  12  Wla. 
451:  8t.  Louia  t.  dmenj,  48  Mo.  60;  £rn«<  t. 
Kunkle,  6  Ohio  St.  SSI;  Bradla/  v.  Root,  5 
Paige.  C!b.  682;  Beat  r.  MeVieker  (St  L.  Ct. 
App.  1876)  4  Cent.  L.  J.  262;  Lut/iy  v.  Tiooda, 
1  Mo.  App.  167;  Pendleton  t.  Perkina.  49  Mo. 
66S:  Braekett  t.  BUtie,  t  Met.  830;  Bartliolotnew 
County  Comra.  t.  Jameaon^  86  Ind.  154;  Smith 
T.  .noafc,  9S  Ind.  116;  Ooqtimardv.  Frendi,  10 
Ind.  274. 

Jfr.  JbaMM  Chmy  delivered  Xb»  oploion  of 
the  court:  1 485 1 

Before  proceeding  to  consider  the  merits  of 
this  case,  it  is  oecessaiy  to  dispose  of  the  objeo* 
tiODS  taken  to  the  juriadiction  assumed  by  Uu 
circuit  court  of  the  United  Slates. 

1.  It  was  coDteoded  that  that  court  had  not 
cognizance  of  tbe  suit,  because  tbe  plaintitfi 
assignors  could  not  have  prosecuteci  it,  inas- 
mucii  as  one  of  them  was  a  citizen  of  tlie  sume 
State  as  the  defendant.  But  that  restriction 
WHS  applicable  only  to  suits  commenced  in  the 
feder^  court,  and  did  not  eitend  to  suits  re- 
moved into  it  from  a  state  court.  Actof  March 
8, 1875,  chap  137,  §§1,2  (18  Slat.  470);  Ctajtin. 
V.  CommonxDealth  Int.  Co.  110  U.  S.  81  [28:  76]. 

2.  It  was  further  objected  that  the  assignors 
were  necessary  parlies  to  the  suit,  because  tbey 
had  assigned  to  the  plaiQtiff  part  only  of  their 
original  contract  with  the  defendant;  and 
because  the  statutes  of  Indiana,  while  they  re- 
quire every  action  arising  out  ta  contract  to  be 
prosecuted  tbe  real  party  In  interest,  provide 
that  "  when  any  action  is  brought  by  tbe  as- 
signee of  a  claim  arising  out  of  a  contract,  and 
not  assigned*  by  indorsement  In  writing,  tbe  as- 
signor shall  be  made  a  defendant,  to  answer  oa 
to  the  aaaignment  or  his  Interest  in  tbe  subject 
of  tbe  acuoD."  lodlana  Rev.  Stat  of  1881, 
§^  261,  276.  But  tbia  objection  was  rather  to 
the  nonjoinder  of  defendants  than  to  the  juris- 
diction of  tbe  court,  and  presented  no  valid 
reason  why  the  court  sboulcl  not  proceed.  The 
assignors  were  not  parties  to  the  ault  at  the  time 
of  the  removal  into  the  circuit  court;  and  aa 
soon  aa  tbey  were  made  parties  in  that  court, 
tbey  disclaimed  all  interest  in  the  suit;  and,  aa 
no  further  proceediaea  were  had,  or  relief 
sought  or  granted,  a^unst  them,  their  presence 
was  unnecessary.  Walden  r.  Skinner,  101  U. 
6.  677  [25:  9631;  Morriaon  t.  Boaa,  118  Ind.  166. 
Besides,  the  nrat  paragraph  or  count  of  tbe 
complaint  (upon  which  alone  the  trid  pro- 
ceeded) alleKed  that  the  defendant  not  only  had 
notice  of  the  assignment  to  the  plaintiff,  but 
consented  to  that  usignment.  If  that  were  so, 
there  would  lie  a  new  and  direct  promise  from 
the  defendant  to  the  plaintiff,  and  the  asslgnora 
would  be  In  no  aenie  partici  to  the  cause  of 
action. 

&  It  waa  also  objected  that  the  petition  for 
removal  waa  filed  too  late,  after  the  case  bad 
been  tried  and  determined  by  the  Board  of 
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County  Commisslooeri.  But  under  the  itat- 
utes  01  IndiaDa  then  iQ  force,  although  the 
procredin(;80f  couatycommiasiooers,  tn  paniog 
£487]  upoD  claims  against  a  couaty,  are  ia  some  re- 
spects assimtlated  to  proceedings  before  ft 
court,  and  their  decision,  If  not  appealed  from, 
cannot  be  collaterall;  drawn  In  question,  vet 
tlioae  proceedings  are  in  the  natore,  not  of  a 
trial  inter  partti,  but  of  an  allowance  or  disal- 
lowance, by  officers  representing  the  county,  of 
a  claim  against  it.  At  the  hearing  before  the 
commissioners  there  is  no  representative  of  the 
county,  except  the  commissioners  tbemselTes; 
they  may  allow  the  claim,  either  upon  evidence 
iniroduced  by  the  plaintiff,  or  witbout  other 
proof  than  their  own  knowledge  of  the  truth  of 
the  claim;  and  an  appeal  from  their  decision  is 
tried  and  determined  by  the  circuit  court  of  the 
county  AS  an  orieinal  cause,  and  upon  the 
complaint  filed  before  the  commis^aers.  In* 
diana  Rev.  Stat  %%  6758-5761,  5777;  State  r. 
WatJtington  County  Comrt.  lOlInd.69;  Orange 
County  Comra.  v.  RUter,  90  Ind.  362,  868.  It 
follows,  according  to  the  decisions  of  this  court 
in  analogous  cases,  that  the  trial  in  the  Circuit 
Court  of  the  County  wu  "the  trial  "of  the 
case,  at  any  time  before  which  it  might  be  re* 
Dtored  into  the  circuit  cotut  of  the  United 
States,  under  clause  S  of  section  639  of  the  Re- 
vised Statutes.  Mxiaiteippi  A  R.  R.  Boom  Co. 
V.  PatUrton,  98  U.  8.  408  (25:  2061;  Het»  t. 
Seynolda,  118  U.  8.  73  [23:  9271:  Tlnion  Pae. 
P,.  Co.  T.  Kaneai  aty,  115  X5.  B.  1.  18  [39:  819, 
8251;  Searl  v.  School  Viatriet  Jfo.  124  V.  8. 
197,  199  [31:  415,  416], 

The  only  ruling  upon  evidence  whlcn  Is  ex- 
cepted to  ia  to  the  exclusion  of  the  complaint 
In  an  action  brought  by  the  present  plaintiff 
aeninsl  its  assignors.  But  there  is  no  material 
difference  between  the  facts  stated  in  that  com- 
pluiot  nud  those  stated  in  the  complaint  in  the 
present  suit;  and  the  former  complaint,  not 
under  oath,  nor  signed  by  the  plaintiff,  but  only 
by  its  attorneys,  was  cleartv  incompetent  to 
prove  an  admission  by  the  plaintiff  that  upon 
tho9^  facts  it  hat^  not  a  catue  of  actioa  against 
this  defendant.  Combe  v.  Bodoe,  62  U.  6.  21 
How.  m  [16:  1161;  Pmer.  Ailu.  116U.  8. 868 
[29:  myXtmnie  t.  WiUiame.  185  Hui.  88. 

We  are  then  broii^t  to  the  main  question  of 
tiic  liability  of  the  defendant  to  the  plaintiff, 
depending  upon  the  validity  and  effect  of  the 
partial  assignment  to  the  plaintiff  from  the 
[€B8j  oriRioal  contractoil  la  their  contrict  with  the 
defendant. 

By  the  law  (rf  1%^^  the  assignee  by  a  valid 
ftsaignmentof  as  entlib contract,  not  negotiable 
at  common  law,  may  main^n  an  action 
thereon  In  his  own  name  against  the  original 
debtor;  and  the  assignee  by  valid  assignment  of 

fart  of  a  contract  may  sue  thereon  jointly  with 
is  assignor,  or  may  maintain  an  action  alone 
If  no  objection  is  taken  by  demurrer  or  answer 
to  the  nonjoinder  of  the  assicnor.  Indiana 
Bev.  Stat.  ^  251;  Grovei  v.  Buby,  24  Ind.  418. 
These  rules  govern  the  practice  and  pleadings 
In  actions  at  law  in  the  federal  courts  held 
within  the  State.  Rev.  Stat,  g  914;  Thompson 
V.  (Mio  Cent.  B.  Go.  78  U.  8.  6  Wall.  184 
[18:  7651;  Albany  db  R.  Iron  and  Steel  Co.  v. 
lund&ffy,  ISl  U.  8. 461  m-.  9821;  Arkaneae  F. 
SmtUitiff  On.  t.  BeUen  Min,  09^  187  U.  8.  879, 
887  [(»:««,  248}.  The  cue  tt  bar  wm  tbeie- 
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fore  rightly  treated  by  the  court  below  m  u 
action  at  law;  and  the  real  question  In  contro- 
versy U  not  one  of  the  form  of  pleading,  but 
whether  the  plaintiff  has  any  beneficial  lolereat 
as  against  the  defendant  In  the  contract  sued  on. 

A  contract  to  pay  money  may  doubtless  be 
assigned  by  the  person  to  whom  the  money  is 
payable.  If  there  la  nothing  in  the  terms  of  the 
contract  which  manifests  the  intention  of  the 
parties  to  it  that  it  shall  not  be  assignable.  But 
when  rishts  arising  out  of  contract  are  coupled 
with  obligations  to  be  performed  in  the  con- 
tractor, and  {nv(dve  men  a  relation  of  personal 
confidence  that  it  must  have  been  intended  that 
the  rights  should  be  exercised  and  the  obliga- 
tions performed  by  bim  alone,  the  contract,  in- 
cluding both  his  rights  and  bis  obligations, 
cannot  be  assigned  without  the  consent  of  the 
other  party  to  the  original  contract  Arkaneae 
r.  BmeUing  Co.  v.  Bel'Jen  Min.  Co.  JOT  U.  S. 
879,  587,  388  [82:  246.  248}.  And  the  fact  that 
that  party  ia  or  represents  a  municipal  corpora- 
tion may  have  a  bearing  upon  the  question 
whether  the  contract  is  aselgnaUe,  ia  whole  or 
in  part,  without  its  assent. 

By  the  Revised  SUtutes  of  Indiana,  It  Is  tbo 
duty  of  the  county  commissioners  to  cause  jalls 
and  other  county  ouildlnga  to  be  built  and  fur* 
nisbcd,  and  to  keep  them  in  repair.  Indiana 
Rev.  Stat,  g  6748.  But  they  are  forbidden  to 
contract  for  the  construction  of  any  building, 
the  cost  of  which  exceeds  $500,  except  upon 
public  advertisement  for  bids  and  to  the  lowes' 
responsible  bidder,  and  taking  from  him  a  bone  _ 
with  sureties  to  faithfully  perform  the  work  1^89] 
according  to  the  contract,  and  to  promptly  pay 
all  debts  mcurred  by  him  in  Ibe  prosecution  of 
the  work,  including  labor  and  materials  fur- 
nished; and  any  latioreror  materialntan  having 
•  claim  against  the  contractor  may  sue  upon 
that  bond,   Indiana  Rev.  Stat,  gg  4244,  4047. 

It  has  been  held  by  the  Supreme  Court  of 
Indiana  that  the  only  remedy  of  laborers  and 
materialmen  is  against  the  contractor,  or  upon 
bis  bond,  and  that  tliey  have  no  lien  upon  the 
building,  or  right  of  action  against  thecounW; 
as  well  as  that  a  county  cannot  be  charged  by 
process  In  the  nature  of  garnishment  or  for 
elgn  aitacbmeot  tax  the  debts  of  Ita  creditors 
to  third  persons;  ud  the  reasou  asdgned  In 
each  claas  of  coses  is,  that  It  would  be  contrary 
to  public  policy  that  a  county  should  be  In- 
volved In  controversies  and  litigations  between 
its  contractors  and  their  creditors.  Parke 
CouTUy  Ctmre.  v.  ffOonner,  86  Ind.  S81;  Se- 
criet  V.  Detaieare  Omnttf  Omn.  100  Ind.  69; 
Wallace  v.  Lawyer,  64  Ind.  OOt. 

In  Bom  Foundry  <fi  Maeh.  Workt  T.  Amfcf 
County  Comre.  116  Ind.  284.  where  a  con- 
tractor, to  whom  the  county  commissioners 
had  let  a  contract  for  the  construction  of  a 
court-house  and  jail,  sublet  the  iron  work  to 
the  plaintiff,  and,  after  partially  completing 
the  Duilding,  abandoned  the  work  and  de- 
clared his  inability  to  resume  it,  and  it  was 
alleged  in  the  complaint,  and  admitted  by  de- 
murrer, that  the  commissioners  agreed  with 
the  plaloUfl  to  pav  it  for  such  work,  it  was 
held  that  It  waswitnlo  the  incidental  power  of 
the  commlsslooers.  wltaout  letting  a  new  coo- 
tract  to  take  charge  of  the  work  and  omplele 
the  DolWog,  and  to  bind  Om  cona^  to  pay 
the  pliintUt  the  actual  and  icwHMble  nhH  of 
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IroD  work  done  by  him  at  Ibe'r  request;  biit 
that  tbey  hnd  do  power  to  assume,  od  behalf 

of  the  coiiiry,  debts  due  from  the  contractor 
to  the  plaintiff;  and  the  court,  after  referring 
to  the  Statutes  above  cited,  said:  "In  the 
event  that  a  contractor  should  abaodon  his 
contract  when  the  work  was  at  such  au  incip- 
ient stage  as  that  to  complete  it  would  amount 
practically  to  the  coDstrncttoo  of  aeourt>house 
by  county  coromiflsioncrs,  without  regard  to 
[490J  the  coutruct  previously  let,  it  might  be  a  ques- 
tiOQ  whether  the  contracts  made  by  tbem  for 
lafior  and  materials  would  be  binding  as  such 
upon  the  county."   US  Ind.  243. 

In  BartliolometB  Oounty  Omrt.  v.  Jattuton, 
S6  Ind.  164,  cited  for  the  plaintiff,  the  assigo- 
ment  was  of  an  entire  sum  due  to  the  assignor 
for  personal  services.  In  Smith  v.  Flack,  95 
Ind.  116,  likewise  cited  for  the  plaintiff,  the 
municipality  was  not  a  party  to  the  suit,  nor 
were  its  rifflits  or  liabilities  Drought  in  ques- 
tion; hut  the  controversy  was  upon  the  effect 
of  an  assignment  as  between  the  parties  to  it 
and  persona  claiming  uuder  ihem. 

In  the  case  at  bar,  by  the  original  contract 
between  Meyers  &  Son  and  the  County  Com- 
missioners, the  contractors  agreed  to  construct 
a  jail  for  the  County,  and  to  provide  all  the 
Diaterinls  tlierefor,  for  a  gross  sum  of  $30,000, 
whicU  the  Commissioners  agreed  topay,pfatly 
in  monthly  paymente,  on  their  architect  s  cer- 
tificate, and  the  rest  upon  the  completion  and 
acceptance  of  the  buildfn?;  and  it  was  ex- 
pressly agreed  that  the  County  should  not  in 
any  manner  be  answerable  or  accountable  for 
any  materials  used  in  the  work;  and  also  that, 
if  uie  contractors  should  foil  to  finish  the  work 
by  the  time  agreed  on.  they  should  pay  to  the 
Commis><ioners,  as  and  for  liquidated  damages, 
the  Slim  of  twenty-five  dollars  for  every  day 
the  work  should  remain  unfinished.  Meyers 
&  Son  executed  a  bond  for  their  faithful  per- 
formauce  of  the  contract,  as  required  tiy  the 
Sititutc. 

By  the  subsequent  assignment,  to  which 
neither  the  County  nor  the  Board  of  Commis- 
aionent  was  a  party.  Meyers  &  Son  undertook 
to  iissipu  to  the  plaintiff  the  obligation  to  con- 
struct and  put  in  pince  in  the  jail  all  the  iron 
work  required  by  the  original  contract,  as  if 
the  roiiiraet  for  such  work  bad  been  awarded 
dirertly  by  the  Commissioners  to  the  plaintiff; 
and  utiilirtook  to  fix  the  contract  price  for 
such  work  at  $7,700,  to  be  pakl  by  the  Com< 
mi^sioners  at  the  times  mentioned  In  the  origi- 
niil  contract. 

The  plaintiff  in  feet  did  the  iron  work  ac- 
cording to  the  original  contract  and  to  the 
aretiptance  of  the  Corannssionera,  and  to  the 
value  of  more  than  $7,700,  but  not  within  the 
(491]  time  stipulated  in  that  contract.  Soon  after 
the  plaintiff  began  to  do  that  woA,  the  Com- 
missioners made  a  settlement  with  the  original 
contractors,  wliirh,  if  valid,  left  in  their  bands 
much  less  than  that  sum. 

The  court  declined  to  instruct  the  Jury,  as 
remK-!)tc<l  by  the  defendant,  that  the  statutes 
of  Indiana  required  contracts  for  the  construc- 
tion of  jails  and  other  county  buildings  to  be 
advertised  and  let  by  the  Board  of  Commis- 
aionert  as  an  entirety,  and  not  In  parts;  and 
that  the  contract  between  Meyers  &  Son  nod 
the  Board  of  Commissioners  was  not  divisible 
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and  assignable  by  the  contractors,  and  their 
assignment  of  part  of  the  contract  to  the  pliiiii- 
tiff  and  mere  notice  thereof  to  the  Bounl  did 
not  impose  any  obligation  upon  the  Board  lo 
recognize  the  assignment,  and  to  account  and 
settle  with  and  pay  the  plaintiff  for  work  done 
and  materials  furnished  by  the  latter. 

Ttiere  was  conflicting  erldence  upon  two 
points:  Ist.  Whether  the  Commissioners  be- 
fore the  settlement  had  notice  of  the  assign- 
ment to  the  plaintiff;  Sd.  Whether  the  settle- 
ment was  made  in  good  faith.  The  judge 
Instructed  the  jury  that  the  plaintiff  was  en- 
titled  to  recover,  either  if  the  defendant  had 
such  notice,  or  tf  the  settlement  was  in  bad 
faith.  Exceptions  were  taken  to  the  refusal 
to  give  the  instruction  requested,  and  to  the 
instruction  given  upon  the  first  alternative 
only.  But  it  cannot  be  known  on  which  al- 
ternative the  jury  proceeded  in  coming  to  their 
verdict.  Upon  the  evidence  before  them  and 
the  Instructions  given,  they  may  have  con- 
cluded that  the  settlement  Ixtween  the  de- 
fendant and  the  original  contractors  was  in 
perfect  good  faith,  and  left  In  the  defendant's 
bands  much  less  than  the  sum  claimed  by  the 
plaintiff,  and  that  thedefendant  never  assented 
to  any  assignment  or  division  of  the  contract, 
and  may  have  found  for  the  plaintiff  upon  the 
single  ground  that  tbey  were  satisfied  that  the 
defendant  had  notice  of  the  assignment.  The 
deciskin  of  the  case  therefore  turns  on  the  cor- 
rectness of  the  Instructions  refused  and  given 
upon  the  effect  of  the  assignment  and  notice. 

Tbis  case  does  not  require  ub  to  consider 
whether  an  assignment  of  the  entire  contract  14901 
for  the  construction  of  the  iail  would  have  '  ' 
been  consi^teotwith  the  Intention  of  the  parties 
as  apparent  upon  the  face  of  the  contract,  or 
with  the  intention  of  the  Legislature  as  manl- 
fesred  by  the  Statutes  under  which  the  contract 
was  made.  The  plaintiff  claims  under  no 
such  assignment. 

Those  Statute  and  the  judicial  exposition  of 
them  ^  the  Supreme  Court  of  the  State,  ai 
well  as  the  terms  of  the  contract  itself,  are 
quite  inconsistent  with  the  theory  that  the 
original  contractors  can,  at  their  pleasure,  and 
witliout  the  assent  of  the  county  commission- 
ers, split  up  the  contract  and  assign  It  In  parts, 
so  as  to  transfer  to  different  persons  or  cor- 
poral ions  the  duty  of  furnishing  different  kinds 
of  material  and  Tabor,  and  the  right  of  recov- 
ering compensation  for  such  material  and  labor 
from  the  county  commissioners. 

Both  the  Statutes  and  the  contract  contem- 
plate that  the  county  comini)>sioners  shall  be 
liable  only  to  the  contractors  for  the  whole 
work,  and  not  to  any  persons  d<5Ing  work  or 
supplying  malerials  under  a  subcontract  with 
them. 

The  original  cratraet  of  the  County  Com- 
mis^oners  was  for  the  construction  by  Meyers 
&  Son  of  the  building  as  a  whole  by  a  certain 
date;  for  the  payment  to  tbem  by  the  Com- 
missioners of  a  gross  sum  of  $20,000  for  such 
consiniciion,  upon  an  accounting  with  them 
from  time  to  time;  and  fen-  the  payment  by  the 
contractors  of  twenty-flve  dollars,  as  liquidated 
damages,  for  every  day  that  the  building 
should  remain  unfinished  beyond  that  date. 

The  anlgnmeot  was  not  in  the  nature  of  a 
mere  order  for  the  payment  of  a  nim  trf  monej, 
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but  it  wu  of  tliBt  part  of  the  contract  wbicb 
leJaied  to  the  iron  worlc,  and  required  the  as- 
^gnee  to  perform  this  part  of  the  work,  aud 
assumed  to  tlx  at  the  sum  of  $7,700  tbe  com- 
peDSation  for  this  part,  which  tbe  ass^uee 
should  receive  from  the  Commissioners.  Tuere 
is  DOtbing,  either  in  the  original  coutract,  or  in 
the  evidence  introduced  at  tlie  iria],  to  show 
what  proportion  tbe  iron  work  bore  to  the  rest  of 
the  work  requisite  for  Iht;  cousiruciioD  and  com- 
pleltoD  of  the  jaO,  or  that  any  separate  esrimate 
of  tbe  cost  or  value  of  tbeiron  work  woscontem- 
[403]  plated  by  tbe  original  coutmct,  or  ever  made  by 
tbe  defendant,  or  by  any  officer  or  agent  of  the 
County. 

Id  short,  tbe  ooly  agreement  which  the 
County  Commissioners  were  pruvcd  to  have 
made  was  with  Meyers  &  Son,  to  pay  them  a 
gross  sum  of  |20.000  for  the  whole  work  upon 
an  accouuling  with  them,  and  Meyers  &  tioa 
paying  dama^a's  as  agreed  for  any  delay  in  its 
completion.  The  agreement  of  Meyers  &  Son 
with  tbe  plaiotill  aiisumed  to  compel  the  Com- 
missioners to  pay  tbe  plaintiff,  for  its  perform- 
ance of  part  of  the  work,  a  definite  sum  of 

S7,700,  asd  made  no  provision  for  damages  for 
elay,  and  thus  underUiok  to  fix  a  different 
measure  of  compenbation  from  tbe  original 
contract. 

Tbe  fiicts  that  tbe  iron  work  was  done  by  tbe 
plaintiff  lo  the  acceptance  of  the  Commiraioo- 
ers,  though  ftfter  tbe  time  stipulated  in  tbe 
original  contract,  and  was  of  the  value  of  more 
than  |7,7UO,  did  not  conclusively  prove,  as 
matter  of  law,  that  the  Commissioners,  on  be- 
half of  tbe  County,  made  or  recognized  any 
contract  with  or  liability  to  tbe  plainiiff.  in  tbe 
place  and  stead  of  its  assignocB  and  employers; 
or  preclude  tbe  Commissioners  from  {nsisting 
on  the  right  to  pay  do  more  tban  tbe  amount 
due,  according  to  the  original  (KiDtract,  for  the 
whole  of  tbifl  and  other  work  necessary  to  com- 
plete tbe  building,  nnfi  to  ascertain  tbe  amount 
so  due  bv  an  accounliog  and  settlement  with 
Meyers  «  800,  in  wbicb  tbe  sum  due  for  all 
kiods  of  work,  as  well  as  tbe  stipulated  dam- 
ages for  anv  delay  in  completing  tbe  building, 
could  be  taken  into  consideration. 

Tbe  County  Commissioners  could  not,  with- 
out tbeir  consent,  and  at  tbe  mere  election  of 
the  original  contractors  and  their  subcontract- 
ors and  assignees,  becompclled  to  account  with 
the  latter  separately,  or  bie  charged  with  a  sep- 
arate obli^^tioD  to  pay  either  of  them  a  part  of 
the  entire  price,  instead  of  accounting  for  and 
settling  tbe  whole  matter  with  tbe  original  con- 
tractors. 

It  might  be  within  tbe  authority  of  the  Com- 
missioners, upon  becoming  satisfied  that  Meyers 
&  Sou,  after  bavins  performed  a  substantial 
part  of  their  original  contract,  were  anable  to 
complete  it,  to  give  ttieir  consent  to  such  an 
agreemrni  with  the  plnintilT  as  was  described 
4041  '°  HKS'-^nment;  and  it  is  possible  that  tbe 
jury  would  have  been  authorized  upon  the  evi- 
dence to  And  such  a  consent. 

But  tbe  difficulty  with  tbe  iostructions  given 
to  tbe  jury  is,  that  no  qaestion  of  such  consent 
WHS  submitted  to  or  determined  by  them;  and 
that  tlicy  were  in  effect  instructed,  tn  direct 
opposition  to  tbe  request  of  the  defendant,  (bat 
mere  notice  to  tbe  defendant  of  ttie  assignment 
to  tbe  plaintiff  would  prevent  tbe  defendant 
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from  afterwards  making  a  acttUment  with  tbe 
original  contractors  in  good  faith  and  accord- 
ing to  the  6umf>  justly  due  by  tbe  terms  of  the 
contract  from  either  poi  ly  to  tbe  other,  without 
retHinin^  in  its  bands  enough  to  oay  the  plain* 
tilt's  claim.  This  iostructioo  held  tbe  defend- 
ant bound  by  a  contract  to  which  it  was  not 
proved  to  have  ever  assented,  and  requires  % 
new  trial  to  be  granted. 

Tbe  cases  in  otbor  States,  cited  for  tbe  plain- 
tiff, in  wbicb  municipal  mrporations have  been 
held  liable  to  an  assignee  of  a  contract,  upon 
notice  of  the  assignment,  without  proof  of  their 
consent,  expressed  or  implied,  are  distiuguish- 
able  from  tbe  case  before  na,  and  quite  consist- 
ent with  our  conclusioD. 

In  some  of  them,  the  assignments  were  of 
tbe  whole  or  part  of  money  already  due,  or  to 
become  due,  to  the  contractor;  in  other  words, 
assignments  of  a  fund,  and  not  of  any  obii^ra- 
tion  to  perform  work.  Brackett  v.  &n'kc,1  Met. 
835;  Field  v.  Majfor,  6  N.  Y.  179;  Hall  v.  Bnt- 
talo,  1  Eeyes,  198;  I^rHr  v.  Syracvte,  81 N.  Y. 
876:  PeopU  t.  ComptroUer,  77  N.  Y.  4S.  In 
others,  the  assignments  were  of  entire  conlrncta 
for  tbe  labor  of  convicts,  or  for  work  upon 
streets,  which  were  held,  from  the  nature  of 
tbe  subject,  to  imply  no  personal  confidence  In 
the  contractor.  Horner  v.  WW,  23  N.  Y.  850; 
Detlin  v.  Mayor,  63  N.  Y.  8;  Ematv.  Kunkle. 
5  Ohio  St.  620;  ^.  Loui»  v.  Ciemetu,  43  Mo.  69; 
Taylor  v.  Palmer,  81  Cal.  241. 

The  plaiutiff  much  relied  on  a  decision  of 
the  Supreme  Court  of  Pennsylvania,  in  a  case 
in  which  a  contractor  to  build  a  school -liotise 
for  a  city  assigned  his  ri^bt  to  all  moneys  due 
orto  become  due  under  it;  tbe  city,  with  notice 
of  the  assignment,  and  after  tbe  scbonl-house 
bad  been  built  by  tbe  assignees  and  accepted 
and  occupied  by  tbe  dty.  paid  the  last  install- 
ment of  tbe  price  to  tbe  original  contractor. 
There  was  00  controversy  as  to  the  performaoco 
of  the  work,  or  as  to  tbe  amount  to  be  paid; 
hut  only  as  to  the  person  entitled  to  receive 
payment;  and  tbe  court,  treating  tbe  assien- 
ment  as  one  of  money  only,  held  tbe  assignee 
entitled  to  recover  against  tbe  city.  Phiwdd' 
pliia  V.  Lockhar^,  78  Pa.  211,  216. 

On  tbe  other  band,  tHat  court,  speaking  by 
the  same  judge,  in  a  case  decided  within  Ave 
years  aftcrwardo,  and  more  nearly  resembling 
the  one  now  before  us,  where  a  contractor  for 
buiUling  a  bridge  assigned  all  bisioteresl  in  the 
contract,  "except  tbe  Item  of  superstructure," 
to  one  who  had  expended  monev  upon  ilie 
bridge,  held  that  such  a  partial  assignment  of 
tbe  contract,  though  notified  to  the  city,  did 
not  make  it  liable  to  tbe  assignee,  because  "tbe 
policy  of  tbe  law  is  against  permilting  individ- 
ualii,  by  their  private  contracts,  to  embarnss 
tbe  financial  affairs  of  a  municipality."  PhU- 
addphia't  Appeal,  86  Pa.  179,  188.  See  also 
Geistt  ArVMl.  104  Pa.  861,  854. 

It  thus  appears  that  the  Supreme  Court  of 
Pennsylvania  has  taken  tbe  same  view  as  tbe 
Supreme  Court  of  Indiana,  as  already  abown, 
holding  it  to  be  against  public  policy  to  permit 
munlciiMl  oorporations,  in  the  administration 
of  tbeir  afftdn  relating  to  the  construction  of 
public  works,  to  be  embarrassed  by  subcon- 
tracts between  tbeir  contractors  and  third  per- 
sons, to  wbicb  they  have  never  assented. 

Juikrment  nvemed,  and  earn  rmuinded  trifh 
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{tirtetiona  to  tet  atide  the  wtrdict  and  order  a 
nete  trial,  and  to  take  tuch  further  proetedinfia 
as  may  bt  eonsMent  vith  (iUi  oj^nion. 


[666]  THE  ST.  LOUIS  AND  SAN  FRANCISCO 
BAILWAT  COMFANT,  Appt., 
t. 

WALTER  S.  JOHNSTON. 

(See  S.  C  Reporter*H  ed.  BBOSn^ 

Bank  cheek,  refaaat  to  pay— acceptance  <!f  deposit 
by  hank  afUr  it  is  insolvent  constitutes  fraud 
—responsibility  of  bankcrs-~Tieeessary  aver- 
mentssuit/or  proceeds  of  druft—liahility  of 
bank  for  proceeds  of  draft  fravdulmUy  re- 
ceived. 

L  The  holder  of  A  bank  cbeok  cannot  aaetbe  bank 
for  refusing  payment  wltbout  proof  that  It  was 
accepted  by  the  bank  or  obanred  a^alnat  the 
drawer;  but  the  depositor  can  iue  for  the  breach 
of  the  contract  to  bonor  bis  oheoka. 

JL  The  acoeptaoce  of  adepoatt  of  drafts  by  abank. 
Irretrievably  insolreot,  oonstttute*  such  a  fraud 
as  entitles  the  depositor  to  reclatm  bis  drafts  or 
their  prooeeda. 

&  Rankers  are  beld  to  rl^d  reapooslbUI^  for  good 
faith  and  honest  dealing ;  a  banker  who  Is.  to  bis 
own  kaowledfre,  hopelessly  Insolvent,  cannot 
honestly  continue  his  business  and  reoelre  the 
money  of  bis  oustomets;  and,  although  having  no 
actual  Intent  to  cheat  and  defraud  a  particular 
customer,  be  will  beheld  to  have  Intended  tbefn- 
rvitaMe  consequence  of  his  act,  which  is  to  cheat 
and  defrauflall  penonswbose  money  he  receives, 
and  whom  ha  talli  to  pay  before  he  Is  oompeUed 
to  stop  business. 

4.  There  must  be  sufficient  equl^  apparent  on  the 
face  of  a  bill  to  wanant  tbe  court  in  granting  the 
relief  prayed ;  and  the  material  facta  on  which 
the  complainant  relies  must  be  so  disUnotly  al- 
leged aa  to  put  tbem  In  Issue.  And  If  fraud  is  re. 
lied  on,  it  is  not  sufflotent  to  make  the  charge  In 
general  terms. 

K  Where  a  bill  alleged  the  Insolvency  of  the  bank 
to  the  knowledge  of  Its  officers,  and  a  wrongful 
neglect  to  disclose  Its  InsolveooT  to  oomplalnnnt; 
that  by  continuing  In  business  ft  represented  It- 
self to  be  solvent;  tbat  comidaloant,  on  the  faith 
of  such  representation  and  believing  the  bank 
solvent,  deposited  with  it  a  draft;  that  next  morn- 
ing the  bank  dosed  its  doors  and  the  draft  was 
thereafter  oollected,  and  that  by  reason  of  the 
premises  the  draft  did  not  become:  tbe  property 
of  Che  bank,  and  tbe  receiver  of  tbe  bank  denied 
ttiese  allegattoos,— the  Issue  thus  framed  was  suf- 
fldent  to  emble  the  court  to  proceed  to  a  decree. 

%.  The  fraudulent  Intention  flowed  from  the  gull- 
^knowtodge^  and  the  bank  must  be  held  to  tbe 
oonsequeooes  of  a  representation  whlob  It  knew 
to  be  contrary  to  the  fact,  and  upon  wbloh  the 
complainant  tamooently  acted. 

[No.  41.] 

^ryucd  Dec  19,  2SS9.   Decided  Mardi  S,  1890. 

APPEAL  from  a  decree  of  the  Circuit  Court 
of  tbe  United  States  for  the  Southero  Dis- 
trict of  New  York  dismissing  a  suit  In  equity 
against  the  receirer  to  obtain  tbe  proceeds  of  a 
draft  deposited  in  the  Harise  NaUonal  Bank. 

Opinion  below,  28  Blatcht  489,  S7  Fed.  Rep. 
948. 

IM  U.  S. 


Statement  by  J^.  Chief  Justice  TxtUvrt 

For  more  than  five  years  prior  to  tbe  6tb  day 
of  Hay,  ld84,  the  St.  Louis  and  Sao  Francisco 
Railway  Company  had  an  account  with  tbe 
Marine  National  Bank  of  the  City  of  New  Tork. 
On  the  Sth  day  of  Hay  of  that  year  it  drew  a 
si^bt  draft  on  the  Atcuison,  Topcka  and  Saota 
Fe  Railroad  Company  at  Boston,  Massachusetts, 
payable  to  tbe  order  of  tbe  Marine  Bank,  for 
the  sum  of  $17,835,  anamountduefrom  the  lat- 
ter company,  and  sent  the  same  to  ibe  Marine 
Bank  with  a  deposit  ticket  filled  up  by  the  as- 
sistant treasurer  of  tbe  Sao  Francisco  Company, 
in  tbe  following  words  and  figures: 
"Deposited  by  the  St.  Louis  &  San  Francisco 

Railway  Co.  in  the  Uarioe  National  Bank 

May  6th,  1884. 

.■Bills  

"Checkg  117.886." 

Tbe  messenger  who  took  the  draft  and  de- 

I>08it  ticket  to  the  bank  bad  no  special  instruc- 
tions, aod  banded  them  to  an  assistant  of  tbe 
receiving  teller,  who  was  absent  at  the  time. 
Tbe  Railway  Company's  pass-book  was  then, 
aod  had  been  since  April  SO,  1884,  in  the  pos- 
session of  the  bank,  and  no  entry  was  made  in 
it  until  some  days  afterwards,  and  then  nol  by 
direction  of  the  Railway  Company.  Tbe  assist- 
ant receiving  teller  applied  to  the  assisltiot 
cashier  for  instructions,  and  was  by  bim  di- 
rected to  receive  the  draft  as  cash,  and  it  was 
so  entered  on  the  credit  ledger  of  dealers  with 
the  bank,  but  not  with  the  knowledge  or  by 
the  request  of  the  Railway  Company.  The 
Marine  Bank  sent  the  draft  to  the  Atlantic  Na- 
tional Bank  of  Boston  for  collection  nod  credit, 
and  it  was  by  that  bank  presented  to  tbe  Atchi- 
son Company  on  tbe  6th  of  May,  1884,  and 
that  company  at  five  minutes  before  one  o'clock 
p.  K.  of  tbat  day  delivered  its  check  on  tbe 
National  Bank  of  North  America  to  the  Atlan- 
tic Bank,  which  was  presented  for  payment 
and  paid  to  the  Atlantic  Bank  on  May  7,  1884. 
Tbe  Marine  Bank  was  insolvent  when  it  re- 
ceived the  draft,  and  closed  its  doors  at  twenty 
minutes  before  eleven  o'clock  on  the  morning 
of  the  6th  of  Hay,  1884,  and  never  resumed 
business. 

Walter  S.  Johnston  was  appointed  recelrer 
of  tbe  bank  on  tbe  18th  of  May,  1884,  and  there- 
upon a  correspondence  ensued  between  the  re- 
ceiver and  the  San  Francisco  Company,  whidi 
resulted  in  an  agreement  between  them  that 
the  receiver  might  retain  tbe  OToceeds,  subject 
to  the  right  of  the  Son  Francisco  Company  to 
assert  its  claim  thereto,  which  it  does  in  this 
action.  It  Is  conceded  that  the  Marine  Bank 
never  paid  or  advanced  anything  to  the  San 
Francisco  Company  on  tbe  draft,  and  that  the 
latter,  at  thetimethedraftwassenttothebank, 
or  at  any  time  since,  was  not  indebted  to  it 
The  balance  to  the  credit  of  the  Railwav  Com- 
paov  in  tbe  Marine  Bank  at  nine  o'clock  A.  M. 
on  Mar  8,  1884,  not  including  tbe  draft,  was 
$117,981.73.  besides  some  checks  it  had  drawn 
and  which  it  was  obliged  to  take  np.^ 

The  treasurer  and  assistant  treasurer  of  '.he 
Railway  Company  testified  tbat  there  was  no 
arrangemeot  or  understanding,  verbal  or  writ- 
ten, or  dealing,  to  their  knowledge,  wlib  the 
Marine  Bank,  by  which  the  San  Frandsco  Crun- 
pany  wasauthorixed  or  entitled  to  draw  against 
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snt-of-town  pkper  Iwfon  oetaal  collection,  uid 
thit  DO  drafts  wem  «ver  ao  dnwD;  Uiat  ttuj 
knew  of  no  such  agreemeDt,  verbal  'or  is  writ- 
ing; that  tbej  drew  od  what  they  bad  and  not 
on  what  they  did  not  have;  that  the  Railway 
Company  hod  do  occasion  to  draw  aKainat 
dnfla  or  checks  before  collectioD.  aad  did  not 
do  10;  and  tiiat  the  Company  waa  allowed  in- 
terest on  ita  daily  balaoces.  Four  deposits  of 
out-of-town  paper,  other  than  that  in  question, 
were  proven  to  have  been  made  under  the  dates 
of  August  38,  August  27  and  November  8, 
1888,  and  April  10,  1884.  The  deposit  tickets 
in  each  case  referred  to  the  deposit  as  "cbeclifl." 
The  depoaitaof  August  28,  August  37  and  No- 
vember 8  were  made  up  of  two  items  each,  but 
neither  was  marked  on  the  tickets  as  cash,  and 
there  was  no  evidence  that  either  of  tbem  was. 
The  receiving  teller  testified  that  generally  for- 
eign paper  (paper  outside  of  the  City  of  New 
York),  of  large  amount,  wheo  received,  was 
marked  "  F,"  and  such  a  maik  in  red  pencil 
appeared  on  the  deposit  tickets  of  November  3, 
1888,  for  *17,860;  of  April  10, 1884.  for  $18,930; 
and  of  Uay  6.  1884,  for  $17,835,  beia^  the  de- 
posit in  controversv.  The  witness  said  this 
was  done,  so  '  'that  ii  any  of  the  ofQcers  should 
ask  what  certain  checks  consisted  of —if  a  large 
deposit— we  would  be  able  to  tell."  These 
drafts  or  checks  on  bank«  outside  of  the  city 
were  kept  on  aslip called  "Foreign  and  general 
office  slip,"  and  put  in  a  different  pigeon  hole 
from  that  where  domestic  paper  was  placed. 

Tbe  assistant  note-teller  had  charge  of  the 
transmission  of  paper  drawn  on  ban^  or  per- 
sons outside  of  the  City  of  New  York,  and  tes- 
tified thus:  **  Q.  And  all  that  you  had  to  do, 
as  it  waa  out-of-town  paper,  was  to  transmit  it 
foroollection,  was  it  not?  A.  And  see  that  we 
got  the  monev  bock  again.  Q.  Those  were  all 
your  duties  m  refgrd  to  it?  A.  Welt,  I  had 
otherduties.  Q.  What  were  they?  A.  To  see 
that  the  St.  Louis  and  San  Francisco  Railway 
Company  did  not.dcposit  too  many  large  foreign 
checks  as  cuh.  Q.  Why  did  you  do  so?  A. 
Because  I  bad  entire  charge  of  the  foreign 
checks.  The  foreign  checks  are  usually  out 
five  days,  and  that  is  five  days'  interest,  and 
unless  those  concerned  kept  a  large  balance 
we  charged  them  exctiange,  and  where  we 

Kid  interest  on  the  balances  we  then  charged 
erest  and  exchnnge  where  they  kept  luge 
balances,  and  for  that  reason  we  watched  all 
foreign   checks  deposited.   .  .  .   Q.  What , 
were  the  instructions  you  received  In  regard  to  i 
the  St.  Louis  and  San  Francisco  Railway  Com- 1 
pany?   A.  To  see  whether  they  were  depositing 
many  large  foreign  checks  and  bow  much  it 
coat,  and  whether  tt  waa  advisable  to  get  ex- 
change from  them.  ...  Q.  Do  yon  recollect 
what  officer  itwaawho  gave  you  those  iustruc- ; 
tionaT  A.  No,  sir.   Q.  Did  you  ever  after 
that  enforce  them?  A.  I  do  not  undersinnd 
the  meaning  of  the  word  '  enforce.'  I  notified 
the  officers  ^  all  large  checks  deposited  by  the 
St  Louis  and  San  Francisco  Railway  Com- 
pany.   Q.  How  frequently?   A.  I  don't  re- 
member; as  often  as  they  came  in." 

This  particular  draft  was  marked  "  F."  and  ; 
put  in  ue  foreign  pigeon  hole,  and  credited  as  i 
cnth  by  direction  or  uic  assistant  cashier.  The  \ 
form  of  letter  universally  used  in  tninsmittinz ; 
foreign  T^per  for  collection  was  put  iu  by  1 
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defendant,  and  contained  this  paramph: 
"Please  return  as  promptly  as  possible  ul  ua- 
paid  collections  protested,  unless  marked  thoe 
X  when  please  return  without  protest."  In 
the  five  instances  of  the  deposit  of  these  out- 
of-town  drafts,  they  were  credited  to  the  San 
Francisco  Company  on  the  bank's  books,  and 
the  San  Francisco  Compsny  entered  ud  added 
their  amount  on  tbe  margin  of  its  check-bot^ 

It  appeared  from  the  evidence  that  the  bank 
had  been  insolvent  for  a  year,  and  that  it  was 
hopelessly  so  on  SF.turday,  tbe  third  day  of 
May,  and.  until  Itsdoors  were  closed.  The  re- 
ceiver said  that  he  got  judgment  for  over 
$780,000  on  the  oveT^rafts  of  a  firm  doing 
bustneas  with  the  bank,  which  over-drafts  oo* 
cmred  in  tbe  last  two  or  three  days  in  one  ac- 
count, and  had  been  running  for  two  or  three 
weeks  in  tbe  other  account;  that  tbe  over-draft  I*****! 
in  tbe  individual  nccnunt  of  one  of  the  partners 
amounted  to  $140,000:  in  the  firm  account,  to 
$800,000;  and  in  the  firm  special  account,  to 
$350,000.  most  of  which  was  before  Saturday, 
the  third  of  Mav.  Estimating  the  assets  of  tbe 
bank  at  what  tiiey  were  actually  worth,  and 
not  at  their  face  value,  the  deficit,  according  to 
the  receiver's  judgmi-ut  when  he  took  charge, 
was  over  a  million  and  a  half  of  dollars,  "rne 
bank  was  really  Insolvent  from  the  lime  the 
indebtedness  from  the  firm  in  question,  which 
■was  insolvenl,  grew  to  such  a  point,  that,  if 
called  and  not  paid,  the  bank  could  not  meet 
its  obligations.  Tbe  president  of  the  Marine 
Bank  was  a  partner  of  that  firm. 

The  bill  in  this  case  was  tiled  to  obtain  tbe 
proceeds  of  tbe  droTt  as  the  properly  of  the 
San  Francisco  Company,  and  among  other 
things  alleged: 

"On  the  ssid  5tfa  day  of  Hay  it  was  well 
known  to  the  said  bank  and  to  its  crfflccrs,  and 
so  the  said  fact  was,  that  tbe  said  bank  was  in* 
solvent,  and,  well  knowing  the  fact,  tbe  said 
bank  wronefully  neglected  to  disclose  tbe  same 
to  your  orator,  but  by  continuing  business  with 
open  doors,  and  otherwise  representing  to  your 
orator  and  all  other  persons  dealing  with  it 
that  tbe  said  bank  waa  solvent,  and,  on  the 
faith  of  such  representations,  your  orator  be- 
lievr>d  the  said  bank  to  be  solvent,  and  had  no 
knowledge  or  suspicion  or  means  of  knowing 
that  it  was  insolvent  or  in  danger  of  hecomins 
so.  and,  acting  upon  such  representations  and 
relying  on  the  solvency  of  said  bank,  vour 
orator  delivered  the  asid  draft  to  it,  and  the 
bank  received  tbe  same  for  collection,  as  afore- 
said. Thereafter,  and  on  the  same  day,  the 
said  bank,  byilscashier,  indorsed  thesnia  dmft 
as  Tollows:  '  Pay  Atlantic  National  Bank  of 
Boston  or  order,  for  collection,  for  account  of 
Marine  National  Bank  ot  tbe  City  of  New 
York,'  and  transmirted  the  said  dmft,  so  in- 
doreed.  to  the  said  Atlantic  National  Bank  for 
collection." 

And  "  that,  by  reason  of  the  premises,  the 
said  draft,  when  delivered  aa  aforesiiid  to  the 
said  bank,  did  not  become  the  pr(^perty  of 
the  said  bank,  and  that  your  orator  did  not  part 
with  its  title  to  or  interest  in  tbe  said  draft, 
but  that  it  remained  the  property  of  your  orator,  I*  •  *l 
and  tbst  tbr  proceeds  of  tbe  said  draft,  when 
collected,  likewise  did  not  become  the  pro|)crty 
of  tbe  said  bnnk,  or  of  the  defcndsnt,  but  rc- 
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maioed  alway*.  end  Btill  are,  tbe  property  of 

jfour  orator,  and  your  orator  is  entitled  to  fol- 
ow  tbem  Bpecifically  into  the  hands  of  tlic 
defendant  and  to  recover  tbem  from  bim." 
Upon  final  hearing  the  bill  waa  dismissed,  and 
the  opinion  of  tbe  Circuit  Court  will  be  found 
reported  in28  Blatcbf.  469.  and  in  27  Fed.  Rep. 
S43. 

Mr.  John  £.  Barrlll,  for  appellant: 

Property  in  paper  rroeived  b^  a  banker  to 
be  credited  to  the  dealer  vests  in  tbe  banker 
only  when  he  has  become  absolutely  respon- 
sible for  the  amount  to  the  depositor. 

Scott  V.  Oaan  Bank.  23  N.  Y.  289;  Dickeraon 
T.  Waton,  47  N.  Y.  489;  Metropolitan  Aat. 
Bank  v.  lopd,  Hun,  101,  90  N.  Y.  531; 
GSe$  T.  Perkin$,  T  fust,  12;  Tkompton  v.  QiUi, 
3  Barn.  &.  0.  422;  Ctark  v.  Merchants  Bank,  2 
N.  Y.  383;  liolbaeh  v.  Fretinghiiyten,  16  Fed. 
Rep.  683;  National  Gold  Bank  d  T.  Co.  v.  Me- 
JDonaid,  51  Cal.  66;  Natitmai  O^nmereial  Bank 
T.  Miller,  77  Ala.  173;  Louitiana  v.  Bank,  1 
McGloin  (La.)  165:  Ex  parte  Barkieorth,  2  De 
O.  &  J.  195;  Ex  parte  Saimeant,  1  Rose,  153; 
&e  parte  Bue?ianan,  Id.  280;  fitory,  Agency, 
§2*28.  notes. 

Entry  made  in  the  pass-book  at  tbe  time  of 
tbe  dcjiosil  is  not  sufficient. 

National  (jold  Bank  <fc  T.  Go.  v.  McDonald. 
61  Cai.  66;  National  Cemmtrcial  Sank  T.  Mil- 
ter, 77  Ala.  178;  ZouMaifa  t.  Bank,  1  Mc- 
Gloin (La.)  185;  Be  parte  Barkworth,  8  !>e  O. 
&J.  195. 

The  appellant  was  not  at  the  time  a  dl.1>tor 
to  tbe  bank  and  had  not  drawn  against  the 

draft. 

Thompton  t.  OiUe,  2  Bam.  ft  O.  428;  Stoiy. 
Affency,  g  228,  note  3. 

The  appellnnt  is  not  bound  by  entries  made 
on  the  books  of  the  bank. 

Mechanics  <£  K  Bank  t.  Smith,  19  Johns. 
115. 

There  is  no  dealing  between  the  parties  from 
which  an  agreement  can  be  implied, 

Scott  Y.  ^sean  Bank.  23  N.  Y.  289. 

A  trader  who  has  become  embarraased,  yet 
has  reasonable  hopes  that  by  contiDuing  in 
busineas  be  may  retrieve  hia  fortunes,  may  buy 
goods  on  credit. 

Niehots  T.  Pinner,  18  N.  Y.  295;  Brown  v. 
Montgomery,  20  N.  Y.  287;  J<Aneon  t.  Monell, 
8  Keyes.  655;  Chaffee  v.  *brt,  2  Lans.  81; 
Oragie  y.  HnJley,  99  N.  Y.  134;  F-urber  v. 
Skphens.  85  Fed.  Rep.  17. 

Tbe  combination  of  three  circumstances  is 
sufflcicnt  to  entitle  the  injured  party  to  relief  at 
law  or  in  equity;  first, that  tbe  representation  is 
contrary  to  the  fact;  secondly,  that  tbe  party 
making  U  knew  ft  to  be  contrary  to  the  fact; 
thirdly,  that  it  should  be  ibis  false  represenla- 
lion  which  gave  rise  to  tbe  contracting  tbe 
other  party. 

Oberlander  t.  Spiese,  45  N.  Y.  175;  Attvood 
V.  Small,  6  Clark  &  F.  444;  Sendtraon  v. 
laeon,  L.  R.  5  Eq.  249;  S/'ip  v.  Crosgkill,  L.  R. 
10  Eq.  73.  85  ;  2  Pom.  Eq.  g880;  Bayard  v. 
Malcolm,  2  Johns.  550;  Thomas  v.  Beiiie.  25  N. 
Y.  244. 

Mr.  Charles  E.  BliUer,  for  appellee: 
Tbe  deposit  of  a  check  in  a  bank,  accepted  by 
ft  and  credited  to  tbe  depositor,  creates  a  debt 
nnd  vests  the  property  in  the  check  in  the  bank. 
13S  V.  S. 


Metropolitan  Not  Bank  r.  Loyd.  90  N.  T. 
530;  Crugie  v.  ffadtey,  90  N.  Y.  181:  National 
Bank  of  the  Republic  v.  Millard.  77  C.  8.  10 
Walt.  152  (19:897)  Pcammon  v.  KimbaU.  92  U. 
B.  362,  870  (23:  483,  486j;  Libby  v.  Hopkins,  104 
U.  S.  803,  806  (26:  769,  771). 

Fraud  cannot  be  imputed  to  a  party  who 
contracts  a  debt,  knowine  that  be  is  insolvent, 
merely  from  the  fact  of  bis  insolvency  and  hia 
omission  on  a  purcbase  of  property  on  credit 
to  disclose  that  fact  to  his  vendor. 

Nichols  V.  Pinner,  18  N.  Y.  295;  Wright  v. 
Broien,  67  N.  Y.  9;  Peoph'sBank  v.  Bogart,  81 
N.  Y.  108;  Morris  V.  Talcott.  96  N.  Y.  100. 

There  is  no  evidence  that  tbe  directors  of  the 
bank  bad  any  knowledge  of  its  condition. 
Such  knowledge  cannot  t>e  presumed  where 
fraud  is  charg^. 

Wakman  t.  Dalky,  fil  N.  Y.  »;  Saibaeh.  t. 
FreHnghuyen,  15  Fed.  Rep^  688. 

Jlfr.   Chitf  Justice  Fuller  ddlvered  the 
opinion  of  the  court:  F5791 

This  was  not  tbe  deposit  of  a  check  on  the 
Marine  Bank  itself.  In  such  a  rase  it  was 
held  in  Oddier.  National  dtp  AinA;,45  N.  Y. 
735,  that  the  check,  if  recpived  and  credited, 
could  not  be  charged  bad  for  want  of  funds. 
Nor  was  it  a  check  on  anotlicr  bank,  as  to  which 
Church,  Ch.J.,  remarks,  a  diStrcnt  principle 
would  be  applied,  aa  the  presumption  of  agency 
might  arise.  It  was  a  sight  draft  drawn  by 
the  Sun  Eranclsco  Company  on  its  debtor  in 
Bcffiton,  and  collected  through  the  Slarine 
Biink's  correspondent  at  that  place.  Neither 
it,  nor  tbe  money  collected  upon  It,  passed 
into  the  batula  ot  any  third  person  for  value. 
The  coUectiod  was  made  after  tbe  Marine  Bank 
bad  closed  iu  doors.  It  is  not  claimed  that 
there  was  any  express  arrangement  or  under- 
standing between  the  San  Francisco  Company 
and  the  bank  that  the  deposits  of  out-of-town 
paper  should  be  treated  as  cash.  Can  such  an 
understanding  be  implied  from  tbe  mere  fact 
that  the  ijan  Francisco  Company  was  credited 
with  the  draft  upon  the  books  of  tbe  bank,  as 
if  the  depoRil  were  of  money,  although  the  de- 
posit ticket  named  it  under  the  head  of  checks,  .--^^ 
and  that  the  Company  itself  added  on  the  stubs  l***J 
of  its  cbeck-T}ook  such  deposits  to  the  current 
amount,  coupled  with  an  alleged  commercial 
usage  to  allow  good  customers  to  draw  against 
a  credit  thusoreated?  In  five  years  of  businesa 
between  tbem,  tbe  San  Francisco  Company  had 
never  drawn  against  such  paper.  The  evi- 
dence of  the  bank's  clerks  leaves  no  doubt  that, 
as  to  out-of-town  drafts  for  large  amounts,  ibe 
bank  kept  track  of  tbem  and  reserved  the  right 
to  charge  exchange  and  also  interest  for  the 
average  time  taken  in  collection,  notwithstand- 
ing its  agreement  to  pay  interest  on  the  daily 
balances.  This  was  not  consistent  with  the 
theory  of  an  understanding  between  the  bank 
and  the  Company  that  the  title  to  this  and 
similar  drafts  should  pass  absolutely  to  the 
bank.  If  the  draft  had  not  been  paid,  the 
bank  could  have  canceled  the  credit,  as  it 
clearly  accepted  no  risk  on  the  pi^er.  The 
draft  was  entered  at  its  full  value,  which  in- 
dicated that  it  was  not  discounted,  bbl  credited 
for  convenience  and  in  antiapation  of  Its  pay- 
ment. 

It  is  seUlcd  law  in  this  court  that  tbe  holder 
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of  a  bank  check  cannot  sue  the  bank  for  refus- ; 
Ing  payment,  in  the  absence  of  proof  that  it 
was  accepted  by  the  bank  or  charged  against 
the  Arawer  {yaiionai  Bank  of  the  RfjiuMie  v. 
}JiUard,Tt  U.  S.  10  Wall.  152  [19:8971:  Firtt 
li'atinnal  Bank  v.  Whitman,  94  U.  S.  343,  344 
[24:i20,230];  Lacletie  Bankv.  m>'ler,m  U.  S. 
511,  514  [30:704,705]);  but  the  depositor  cbh  ] 
sue  for  the  breach  of  Ihe  contract  to  honor  his 
checks.  If,  UDfler  the  circumsiances  disclosed 
in  this  case,  the  ouly  balance  the  San  Francisco 
Compuny  had  was  made  up  of  the  deposit  of 
this  draft,  and  it  had  drawn  a^inst  it.  and  the 
bank  luiil  declined  to  honor  the  cliock,  could 
the  San  Franrisco  Company  have  sustained  an 
action  on  the  ground  of  a  general  commercial 
UEttiTi',  when  by  the  course  of  dejliog  for  five 
years  it  liail  ncverdrawn  against  paper  so  depos- 
ited? Hc'causc  biiiiks  often  let  good  customers 
overdniw,  do  the  liiiter  therehy  getthe  right  to 
do  so  when  the  bank  deems  it  improper  to  per- 
mit it?  Undoubiedlv  if  the  San  Francisco 
Coinpnny  had  overtlrann,  and  this  draft  bad 
been  credited  to  cover  tbe  over-draft,  or  if  tbe 
Company  had  drawn  afEninst  the  draft,  tbe 
bank  could  hold  the  paper  until  the  account 
was  squared.  And  if  the  bank  bad  transferred 
tbe  draft  to  one  occupying  the  position  of 
a  bona  fide  holder,  such  transfer  would  have 
conferred  title  on  its  transferee  by  reason  of  its 
reputed  ownership,  so  far  as  tbe  latter  was  con- 
cerned. Metropolitan  National  Bank  v.  Loyd, 
90  N.  Y.  530. 

In  that  case,  as  reported  in  25  Hun,  101, 
which  was  affirmed  jn90  N.  Y.  530,  the  court 
of  appeals  remarkiu^  in  reference  to  the  opioion 
that  it  "so  fully  reviews  the  evidence  and  the 
auihoriiies  that  we  should  be' content  wilb 
simply  expressing  our  concurrence,  if  the  case 
bad  not  been  sent  here  by  that  court  as  involv- 
inga  qiicslion  of  law  which  ought  to  be  re- 
viewed," the  supreme  court  says  "that  the  in- 
tentinn  that  the  check  should  be  received  as 
caiih  is  to  be  inferred  from  tbe  fact  that  tbe 
check  was  due  immediately  and  was  drawn  on 
ftbauk,  and  forall  purposes  of  tbe  parties  was 
equivalent  to  so  much  money,  .  .  .  and  such 
intention  is  conlirraed  by  preceding  transac- 
tions, admitted  by  the  depositor,  in  which 
checks  were  deposited  and  entered  as  cash  in 
his  bank  book,  and  that  tbe  custom  of  tbe  bank 
in  itsdoaliDgs  with  him  was  tocredltbim  wltb 
all  checks  as  money." 

And  in  Seoit  v.  Ocean  Bank,  28  N.  T.  289, 
It  was  held  that  "tbe  property  in  notes  or  bills 
transuiitted  to  a  banker  by  bis  customer  to  he 
credited  the  latter,  vests  lu  tbe  banker  only 
when  he  has  become  absolutely  responsible  for 
the  amount  to  tbe  depositor,  and  that  "such 
an  obhgaiion,  previous  to  tbe  collection  of  tbe 
bill,  can  only  be  establisbed  by  a  contract  to 
be  expressly  proved  or  inferred  from  an  un- 
equivocal course  of  dealing." 

"Every  man  who  pavs  bills  not  then  due 
into  the  hands  of  his  banKer,"  said  Ellen- 
borough  in  Qitet  v.  Perkint,  9  East,  11,  14, 
"places  them  tbeie  as  in  tbe  bands  of  bis  agent 
to.obtain  payment  of  tbem  when  due.  If  the 
banker  discount  tbe  bill  or  advance  money  up- 
on the  credit  of  it,  that  alters  the  case;  be  then 
acquires  the  entire  property  In  it,  or  bas  a  lien 
on  it  pro  tanto  for  bis  advance." 

Tf  then  be  no  bargain  that  tbe  property 
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should  be  changed,  the  relation  resembles  tbnt 

of  principal  and  agent.    Mere  liberty  to  draw 

does  not  make  out  sucb  a  bargain,  particularly 

where  interest  is  allowed  by  tbe  banker  upou 

the  bills  only  from  the  lime  when  their  amour  t  (S76) 

is  received.    Ex  parte  Barkworth,  2  De.  G.  A 

J.  194;  Thompson  v.  QHe»,2  Bam.  &C.  42:1; 

Ex  parte  Sargeant,  1  Rose,  153. 

The  question  was  one  of  fact  rather  tbao  of 
law,  ana  we  think  there  should  be  sometblne 
more  in  tbe  evidence  tending  to  eBtabltsu 
that  the  San  Francisco  Company  onderstood 
that  the  bank  had  become  owner  of  tbe 
paper,  tbao  these  mere  credits  for  convenience, 
before  that  can  be  held  to  be  the  fact,  notwith- 
standing it  may  be  a  recognized  usngc  to 
nllow  a  customer  to  draw.  So  far  from  there 
bcin^  shown  an  unequivocal  course  of  dealing 
tending  to  support  that  coaclusion,  it  seems  to 
us  tbe  tendency  of  the  evidence  is  otherwise. 

But  If  there  could  be  any  question  on  that 
brunch  of  the  case,  we  are  unable  to  see  that 
there  could  be  on  tbe  other.  This  bank  was 
hopelessly  insolvent  when  tbe  deposit  was 
made,  made  so  apparently  by  the  operations  of 
a  firm  of  which  the  president  of  the  bank  was 
a  member.  The  knowledge  of  tbe  president 
was  the  knowledge  of  the  bank.  Martin  v. 
Webb,  110  U.  S.  7,  16j;38:49,  521;  Manhattan 
Bankv.  TFaifter,  180U.S.  267[ffi:959];  Oragie 
V.  Ila^,  99  K  T.  181.  In  tbe  latter  case  It 
was  held  tbat  tbe  acceptance  of  a  deposit  by  a 
bank  trrelrievabty  insolvent  constituted  such  a 
fraud  as  entitled  tbe  depositor  to  reclaim  his 
drafts  or  their  proceeds.  And  the  Aaonymout 
Cage,  67  N.  Y.  698.  was  approved,  where  a 
draft  was  purchased  from  the  defendant^  who 
were  bankers,  when  they  were  hopelessly  in- 
solvent,  to  their  knowledge,  and  tbecourt  held 
the  defendants  guilty  of  fraud  in  contracting 
the  debt,  and  said  their  conduct  was  not  like 
that  of  a  trader  "who  has  become  embarrassed 
and  insolvent,  and  yet  bas  reasonable  hopes 
that  by  continuing  in  business  be  may  retrieve 
his  fortunes.  In  such  a  case  he  buy  goods 
on  credit,  making  no  false  representations, 
without  the  necessary  imputation  of  dishones- 
ty. HielioU  V.  JHmter.  18  N.  Y.  295;  Brovm 
V.  Montgomery,  20  Id.  287;  Johnton  v.  MontU, 
2  Eeyes,  655;  Cliaffee  v.  Fort,  2  Lans.  81.  But 
It  is  believed  tbat  no  case  can  be  found  in  tbe 
books  holding  that  a  trader  who  was  hopeless- 
ly insolvent,,  anew  tbat  he  could  not  pay  bia 
debts  sod  tbat  be  must  fail  in  business  and  thus 
disappoint  his  creditors,  could  honestly  take  ad- 
vantage of  a  credit  induced  by  his  apparent  [577) 
prosperity  and  thus  obtain  property  which  he 
bad  every  reason  to  believe  be  could  never  pay 
for.  In  such  a  case  be  does  an  act  tbe  neces- 
saiy  result  of  which  will  he  to  cheat  and  de- 
fraud another,  and  tlie  intention  to  clieat  will 
be  inferred."  And  it  was  decided  tbat  "in  tbe 
case  of  bankers,  where  greater  confidence  is 
asked  and  reposed,  and  where  dishonest  deal- 
ings may  cause  widespread  disaster,  a  mora 
rigid  responsibility  for  good  faith  and  honest 
dealing  will  be  enforced  than  in  tbe  case  of 
merchants  and  other  traders;"  and  that  "a 
banker  who  is,  to  bis  own  knowledge,  hope- 
lessly insolvent,  cannot  honestly  conunue  bis 
business  and  receive  the  money  of  his  custo- 
meta;  and  although  having  no  actual  intent  to 
cheat  and  defram  a  parUcular  customer,  he 
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will  be  held  ttiliaveiotcDded  tlie  fnevitahlecoD- 1 
lequcDccs  of  bis  act;  t.  e.,  to  cheat  and  defraud 
all  pci-soDs  wboie  money  be  receiTC8,8iKl  whom 
be  fails  to  pay  before  be  Is  compelled  to  stop 

business. " 

Tlie  circuit  court  did  not,  in  tbe  present  case, 
express  any  dififereut  view,  but  beld  tbat  the 
bill  was  not  properly  framed  to  present  tbe 
question.  Certainly  there  must  be  sufBcient 
equity  apparent  on  the  faco  of  a  bill  to  warrant 
tbe  court  in  granting  the  relief  prayed;  and  tbe 
material  facts  on  which  tbe  comptaioant  relies 
must  be  sn  distinctly  alleged  as  to  put  litem  In 
toue.  Harding  t.  Handy,  24  U.  S.  11  Wheat. 
108  [6: 429].  And  if  fraud  is  relied  on,  tt  is  not 
■uHicieDt  to  make  the  cbarge  iu  general  terms. 
"Merc  n-ords,  in  and  of  tbemsefres,  and  even 
asqualifjing  adjectives  of  more  spedflccbarges, 
are  not  suffacient  grounds  of  equity  juritidic- 
tion,  unless  the  transactions  to  wbicb  tbey  re- 
fer are  such  as  In  tbeir  essential  nature  consti- 
tute a  fraud  or  a  breach  of  trust,  for  which  a 
court  of  chancery  can  give  relief."  Van  Wed 
T.  BYnxton,  Ufi  0.  8.  m  287  [29:884];  Am- 
pler V.  C'hoteauj  107  U.  S.  Se6,  S91  [27:  822, 
824].  The  defendant  should  not  be  sublecttid 
to  being  taken  by  surprise,  and  enough  should 
be  stflled  to  justify  the  conclusion  of  law, 
though  without  undue  minuteness. 

The  bill  alleged  tbat  tbe  bank  was  insolvent 
on  tbe  6tb  day  of  May;  tbat  Ibis  was  well 
known  to  its  officers;  tbat  it  wrongfully  neg- 
lected to  disclose  its  insolvency  to  complainant, 
And,  bycoiitiuiiingbusinessand  otherwise,  rep- 
resented to  complainant  and  all  other  persons 
dealing  with  it  tbat  it  was  solvent;  that  com- 
plainant, on  tbe  faith  of  these  representations, 
beUeved  such  to  be  tbe  fact,  without  suspicion 
that  the  bank  was,  or  was  io  danger  of  becom- 
Idk,  Insolvent;  tbat,  acting  upon  the  represen- 
lauons,  and  relying  on  the  bank's  solvency, 
complainant  delivered  tbe  draft;  that  next 
morning  tbe  bank  closed  Its  doors,  and  the 
draft  was  collected  thereafter;  and  that,  by  rea- 
son of  the  premises,  the  draft  or  its  proceeds 
did  not  become  the  propertv  of  the  bank.  The 
nceiver  io  bis  answer  specifically  denied  these 
ATerments.  We  think  tbe  issue  thus  framed 
was  sufficient  to  enable  tbe  court  to  proceed  to 
a  decree.  The  fraudulent  intention  flowed 
from  tbe  guilty  knowledge,  and  the  bank  must 
be  held  to  the  consequences  of  a  representation 
wbicb  it  knew  to  be  contrary  to  the  fact,  and 
opon  wbicb  the  complaloaDt  iDDOcenily  acted. 
Cwanted  tbat  tbe  men  omission  to  disclose  tbe 
Insolvency,  If  there  had  been  ground  for  tbe 
supposilion  tbat  tbe  bank  might  conlioue  in 
business,  would  not  be  aufficient:  there  is  noth- 
ing for  such  a  belief  to  rest  oo  here.  Aaamal- 
tei  of  pleading,  ibe  avermeot  was  that  tbe  bank 
wrongfully  neglected  to  make  tbe  disclosure; 
as  a  matter  of  fact  tbe  condition  of  the  bank 
was  80  heirless  tbat  it  was  its  duty  to  make  it. 
Tbe  omission  to  specifically  state  to  the  plead- 
ing the  degree  of^  insolvency  which  rendered 
the  bank's  conduct  fraudulent  was  not  fatal, 
as  tbe  conclusion  asserted  showed  the  intention  . 
of  Ibe  pleader,  and  tbe  particular  contention 
could  fairly  be  tested  on  tbe  hearing. 

The  decree  it  reversed,  and  the  cause  remanded 
with  direetiont  to  enter  a  decree  in/awr  of  the 
mm^^nani  aeoorUng  to  Mtf  pntysr  ^  tfubiU 
Ut  C.8. 


and  to  take  further  proeeedinffa  in  cottformit^ 
teith  this  opinion. 

Mr.  Jv^iM  Brewer  was  not  a  member  of 
the  court  when  this  case  was  argued,  and  look 
no  part  in  its  dedsioD. 


THE  WISCONSIN  CENTRAL  RAUj-  1496] 
ROAD  COMPANY,  Hff.  in  Brr., 
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PRICE  OOUNTT  ru. 

(Bee  8.  a  Bapottert  ad.  MHliJ 

I^vperty  <(f  United  State*  not  taxable—taxation 
oftanda  to  tohieh  purchaaer  it  entitled  to  pat- 
ent— public  landt,  when  they  become  private 
property — ffrant  of  land  to  railroad— present 
title — loeation  ofroad—identifieation  of  land 
— when  land  sunject  to  taxation — ittve  of  pat- 
ent—indemnity  landt— ichen  title  to  vests — 
Land  Department. 

h  A  State  has  no  rltrbt  to  tax  the  property  of  the 
United  8tat«s  witbin  Its  Umlta. 

&  Wbm  tbe  donee  or  purchaser  of  pulillo  lands 
has  oonapUed  with  tbe  oondlttons  upon  the  per- 
fonuBiioe  of  wUch  be  Is  entitled  to  a  palunt,  and 
to  their  use,  and  tbe  ^ovemment  has  ceased  to 
bare  any  Intereat  therein  which  will  Justify  It  In 
withholding  a  patent,  then  tbe  donee  or  purchaser 
Is  the  beneficial  owner  of  tlie  lands  and  they  are 
subject  to  taxation  as  bis  property. 

3.  After  public  lands  have  been  entered  at  the  land 
office  and  a  oertlficate  of  entry  obtained  ttacy  are 
private  property,  tbe  govemment  agreeiug  to 
make  a  oonveyanoe  as  soon  aa  It  can,  and  In  tbe 
mean  time  holding  the  naked  legal  fee  In  trust  for 
tbe  purchaser,  who  has  the  equitable  title. 

1.  Congress,  by  a  grant  of  land  to  a  Railroad  to 
aid  In  its  oonstruction.  conferred  a  present  title 
to  the  designated  sections  along  Its  route,  with 
•uob  restrlotlons  upon  tbelr  use  and  dlspoaal  as 
to  Koure  them  for  the  purposes  of  tbe  grant. 

5.  Tbe  title  oonferred  t>y  the  grant  was  Imperfect 
until  the  land  was  identified  by  tbe  location  of 
the  road;  but  when  the  routu  of  the  road  was  fijced, 
the  sectlona  granted  became  susceptible  of  Iden- 
UBosticm  and  the  title  attached  to  tbem  and  took 
effect  as  of  tbe  data  of  the  grant,  so  as  to  out 

all  intervening  olalms. 

6.  When  tbe  road  has  been  built  according  to  the 
terms  of  tbe  grant  the  company  has  to  tbe 
gnntad  lands,  designated  along  its  route,  an  In* 
lefeanble  title,  and  tbe  lands  are  subjeot  to  taxa- 
tion against  the  company,  although  patents  for 
tbem  have  not  been  Issued. 

7.  The  subsequent  Issue  of  the  patents  by  the 
Dotted  States  was  not  essential  to  tbe  right  of  the 
company  to  tbe  designated  and  granted  lands, 
although  useful  as  evtdenoe  that  the  grantee  had 
oomidM  with  tbe  conditions  of  the  gmnt. 

B.  Indemnity  lands  are  those  which  are.  by  the 
grant  In  aid  of  the  railroad,  allowed  to  be  selected 
In  Ueu  of  parcels  lost  from  tbe  designated  or 
gmnted  lands  by  vrevfoos  dkpositloo  or  raserva- 
ttoc 

9.  No  title  to  Indemnity  lands  becomes  vested  In  any 
company  until  the  selections  are  made  and  tbey 
have  been  approved  of,  as  provided  by  statute, 
\ry  the  Saoretary  of  the  Interior;  uotll  irtdoh 
time  such  Indemalty  lands  are  not  subjeot  to  tax- 
atton. 
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so,  Tbe  refuMl  of  tbe  l^nd  Department,  attertbe 
deoWon  ot  tte  Leawfiworth  Coat,  M  U.  8.  738 
(SMH),  to  allow  defloteiirtes.  arialiv  in  tbe  Aeeig- 
nated  or  granted  seotloos  before  tbe  date  of  tbe 
Act,  to  be  BiippUed  by  eelectlons  from  tbe  lDdem< 
ni^  laada  and  to  laue  patents  tor  tbem,  waa  er> 
mwoua. 

[No.  76.1 

Argued  Ifbv.e,  7, 1S89.  Daeidtd  March  S,  1890. 

IN  ERROR  to  the  Supreme  Court  of  tbe 
State  of  WIbcodsId  to  review  a  judgment 
revf  rsiDg  a  judgroeat  of  tbe  Slate  Circuit  Court 
In  favor  of  tbe  Wisconsin  Cmtral  Ridlroad 
Company,  plaintiff,  restraining  defendants 
from  collecting  certain  taxes  npoo  land. 
Beverttd,  viith  dinetioru  to  enter  a  decree  en- 
joining eoUeetion  of  Uucet  for  indemnity  landt 
and dimiaiing complaint  as  tothegranUd  landt. 
Reported  beloW,  64  Wis.  579. 

Statement  Mr.  Jtutiee  Field: 
In  April,  18U4,  the  plaintiff  in  this  suit,  tbe 
WiscoDsin  Central  Railroad  Company,  a  cor- 
poratioo  created  under  the  laws  of  Wisconsio, 
was  tbe  owner  of  certain  lands  situated  in  tbe 
Town  of  Worcester,  la  the  County  of  Price,  in 
that  State,  and  bad  a  patent  for  tbem  from  the 
Stale  bearing  date  on  tbe  26th  of  Febmary, 
1884,  upon  which  taxes  bad.  in  the  vear  18e3, 
been  assessed  by  that  County,  altbougb,  as 
claimed  by  tbe  plaintiff,  tbe  title  to  a  part  of 
these  lands  was  at  that  time  In  the  United 
Stales,  and  to  the  remainder  of  tbem  In  the 
State  of  Wisconsin.  Upon  a  claim  that  tbe 
lands  were  thus  exempt  from  taxation,  the 
plaintiff,  !n  April,  1864,  brouriit  the  preseot 
suit  io  a  circuit  court  of  the  Stale,  to  obtain 
[497]  Its  iudgment  that  the  state  taxes  were  illegal, 
and  to  enjoin  proceedings  for  their  enforce- 
ment. 

The  facts,  out  of  which  this  clafan  that  tbe 
lands  were  exempt  from  taxation  arose,  ate 
briefly  these:  On  tbe  8tb  of  May,  1864,  Con* 
CTess  passed  an  Act  making  a  Krant  of  lands  to 
the  State  of  Wisconsin  to  aid  in  tbe  constnic- 
tion  of  three  distinct  lines  of  railway  between 
certain  desifrnated  points.  (13  Stat.  66.)  One 
of  this  Hoes  is  now  held  by  the  plaintiff.  Tbe 
grant  io  aid  of  it  is  in  the  third  section  of 
tbe  Act,  the  language  of  wbicb  is  as  follows: 

"That  there  be.  and  is  hereby,  granted  toihe 
State  of  Wisconsin,  for  the  purpose  of  aiding 
in  rhe  construction  of  a  railroad  from  Porlsge 
City,  Berlin,  Doty's  Island  or  Fond  du  Lac,  as 
said  Slate  mav  delennine,  in  a  northwestern 
direction,  to  ]&yfield.  and  thence  to  Superior, 
<»  Lake  Superior,  every  alternate  aecUon  of 
public  land,  designaied  oy  odd  numben,  fco- 
ten  sections  in  width  on  each  side  of  said  road, 
upon  tbe  same  terms  and  condiiioos  as  nre  con- 
tained in  the  Act  granting  lands  to  said  State  to 
aid  in  the  construction  of  railroads  in  said  Slate, 
approved  June  three,  eighteen  hundred  and 
fiftv-six.  But  in  case  it  shall  appear  that  the 
United  States  have,  when  tbe  line  or  route  of 
said  road  is  definitely  fixed,  sold,  reserved  or 
otherwise  disposed  of  anv  sections  or  pnrls 
thereof,  granted  as  aforesaid,  or  that  tbe  rij;bt 
of  pre-emption  or  homestead  has  sttncbed  (o 
the  same,  that  it  shall  be  lawful  for  any  agent 
or  agents  of  said  State,  apiwinted  by  tije  {jov- 
cmor  thereof,  to  select,  subject  to  the  approval 
of  the  Secretary  of  the  Interior,  from  ihie  Umds 
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of  the  United  States  nearest  to  the  tier  of  sec- 
tions above  Boecifled,  as  much  public  land  in 
alternate  sections,  or  parts  of  sections,  as  shall 
be  equal  to  such  lands  as  the  United  Statea 
have  sold  or  othCTwise  appropriated,  or  lo  whidt 
the  light  of  pre-emption  or  homestead  has  at- 
tached as  aforesaid,  which  lands  (thus  selected 
in  lieu  of  those  sold  and  to  which  tbe  right  of 
pre-emption  or  homestead  basattacbed  as  afore> 
said,  together  with  sections  and  parts  of  sec- 
tions draignated  by  odd  numbera  as  aforesaid, 
and  appropriated  as  aforesaid)  shall  be  held  by 
said  State,  w  by  the  company  to  which  she 
may  transfer  the  same,  and  for  the  use  and  |4981 
purpose  aforesaid:  Provided,  that  tbe  Inods  to 
be  so  located  shall  in  do  cose  be  furtlier  tbaa 
twenty  miles  from  the  line  of  said  rond." 

The  seventh  section  enacted:  "That  when- 
ever the  companies  to  which  this  gnmt  i«  made, 
or  to  which  the  same  may  be  trausferred,  shall 
have  completed  twenty  consecutive  mijes  of 
any  portion  of  said  railroads,  supplied  with  all 
necessary  drains,  culveris,  viaducts,  croi^siii^, 
sidings,  bridges,  turnouts,  wateriog  plni-cs,  de- 
pots, equipments,  furniture,  and  all  other  ap- 
purienaDces  of  a  fiist-class  railroad,  patcnta 
shall  issue  conveying  the  right  und  title  to  said 
lands  to  the  said  company  entitled  thereto,  oo 
each  side  of  the  road,  so  rar  as  the  same  is  com- 
pleted, and  coterminous  with  said  compk-it'd 
section,  not  exceeding  the  amount  aforesaid, 
and  patents  shall  in  like  manner  issue  as  each 
twenty  miles  of  said  road  is  completed:  Pr^ 
tided,  hnener.  That  no  patents  shall  issue  for 
any  of  said  lands  unless  there  shall  be  pre- 
sented to  tbe  Secretaiy  of  the  Interior  a  state- 
ment verified  on  oatn  or  affirmation  by  ih« 
president  of  said  company,  and  certified  by  tbe 
governor  of  tbe  Stale  of  Wisconsin,  I  bat  such 
twenty  miles  have  been  completed  in  the  nisn- 
oer  required  by  this  Act,  and  setting  forth  with 
certainty  the  points  where  such  twenty  miles 
begin  and  where  the  same  end,  which  oaUk 
shall  be  taken  before  a  judge  of  a  court  of  rec- 
ord of  tbe  United  Slates." 

The  ninth  Bcctioo  declared:  "That  if  said 
road  mentioned  in  the  ihiid  section  aforesaid 
is  not  completed  within  ten  years  from  tbu 
time  of  the  passage  of  this  Act,  as  provided 
herein,  nu  further  patents  shall  be  ifsucil  u* 
said  company  for  said  lands,  and  oo  further 
sale  shall  be  ninde,  and  the  lands  unsold  shuU 
revert  to  tbe  United  Stales." 

By  tbe  Act  of  Conpvss  of  April  9,  11^74,  ibe 
time  for  tbe  cumptetion  of  the  road  and  for  the 
reversion  of  the  lands  was  extended  to  Decem- 
ber 81,  1876.   (18  Slat  S8.  chap.  82.) 

All  tbe  lands  embraced  by  section  three  of 
the  Act  of  1864  were  granted  in  1866  by  tba 
State  of  Wisconsin  to  the  Portage  and  Lake 
Superior  Railroad  Company  and  to  the  Winnfr 
bago  and  Superior  Railroad  Company,  respec- 
tively, companies  which  bad  been*  incorpo- 
rated under  the  laws  of  that  State.  iPrivut*  [499] 
and  Local  Laws  ot  Wisconsin  of  1860,  cbaph 
314.  sec  8;  chap.  S62,  sec.  9.)  In  1869  the 
consolidation  of  these  two  companies,  under 
tbe  name  of  the  Portage,  WinnclKigo  und  Su- 
perior Railioad  Company,  was  authorized  by 
the  State,  ond,  io  1871,  the  name  of  the  con- 
solidated company  was  changed  to  the  Wis- 
consin Central  Railroad  Company,  the  plaintiff 
in  this  suit. 
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Tlie  Portage,  WionebBgo  uid  Superior  Rail- 
road Companj  dulv  filed  the  locatioo  of  its 
roud  from  SteTeos'Toiot  to  Bayfield  on  OctO' 
ber  7.  1869;  iDd  In  December  following  the 
commisfltoner  of  the  Oeoeral  Jjtod  Office  with- 
drew from  sale,  pre  emptton  and  homestead 
entry  the  odd-niinibercd  sections  of  land  with- 
in llie  twenty-miles  limit  along  the  line  of  the 
lociUioD.  The  road  was  built  In  aectiooB  of 
twenty  miles  each.  Section  six  and  portions 
of  lections  five  and  scTen  fell  witbm  Price 
County.  Section  five  was  completed  Id  Feb- 
ruary. 1874,  section  six  In  December,  1879,  and 
section  seven  in  June,  1877. 

The  whole  number  of  acres  Id  the  odd-num- 
bered sections  along  the  line  of  the  railroad 
within  the  ten  mile  limits  was  1,877,883.93. 
Of  this  number  789,622  acres  had  been  dis- 
posed of  by  the  United  States  before  the  Act 
of  Mavis,  1664,  was  passed,  and  161.659.53 
were  disposed  of  after  iti  passage  and  before 
the  line  of  the  road  wm  located  Id  October, 
18«9. 

The  plaintiff,  the  Wisconsin  Central  Rail- 
road Company,  received  from  the  United 
States,  prior  to  November  16, 1677,  patents  for 
the  240,868.94  acres  within  the  place  limits, 
that  is.  within  (en  miles  on  dther  side,  of  the 
line  of  the  road  as  located,  and  patents  for 
203,439.62  acres  within  the  indemnity  limits, 
that  is,  between  ten  and  twenty  mOes  of  the 
line  of  the  road.  On  Janua^  9,  1878,  the 
Company  received  from  the  United  States  a 
patent  for  162,623.89  acres,  and  on  August  10, 
1678,  •  patent  for  29.898.S1  acres,  both  of 
these  patents  covering  land  within  the  place 
limits.  No  other  patents  were  issued  by  the 
United  Slates  to  the  Company  previous  to  the 
commencement  of  this  suit,  and  the  patents 
issued  did  not  include  the  land  upon  whhAi  the 
taxes  were  assessed,  to  restrain  the  collection 
of  which  the  suit  Is  brought.  Of  the  lands  In 
luestion,  eleven  parcels  of  foi^  aerea  each  lay 
within  the  place  limits.  The  remainder  of  the 
lands  lay  within  the  Indemnity  limits.  A  list 
of  selections  of  landa  within  the  place  limits 
claimed  bv  the  Company,  on  account  of  the 
sixth  section  of  the  road  from  Stevens'  Point 
to  Bayfield,  waa  filed  in  the  local  land  office 
on  December  0,  1876;  tbey  included,  among 
otber  lands,  the  eleven  forties  mentioned.  A 
list  of  selections  of  land  within  the  indemnity 
limits  claimed  by  the  Company,  on  account  of 
the  same  section  of  railway,  was  filed  in  that 
office  on  the  9tb  and  15th  of  December,  1876; 
they  included  the  remainder  of  the  laoda  re- 
ferred to  In  the  complaint.  Repeated  demands 
were  made  by  the  Railroad  Company,  from 
the  time  these  lists  were  filed  until  after  the 
trial  of  this  cause,  for  patents  coverin;;  the 
lands  referred  to,  but  no  patents  were  granted 
for  any  of  tliem.  A  full  statement  of  the  ef- 
forts to  secure  patents  is  given  in  the  testimony 
of  the  vlce-prendent  and  general  legal  manager 
of  the  Company. 

It  appears  from  this  statement,  the  accuracy 
of  which  is  not  questioned  in  any  particular, 
that  up  to  the  time  of  the  decision  of  this  court 
in /.earmteorth,  iMVrcnee  tt  Oalve*U>n  It.  Co. 
T.  Dnited  Slato.  92  U.  S.  783  [23:  0:i41,  which 
was  rendered  In  April,  1876,  it  had  been  the 
practice  of  the  Lsoid  Department  to  allow 
gnuteea  the  United  Slates  of  land  to  aid  I* 
13.1  V,  S. 


the  construction  of  railroads,  whose  grants 

were  similar  In  their  terms  to  the  one  under 
consideration  here,  to  take  land  from  the  in- 
demnity limits  in  lieu  of  lands  sold  or  other- 
wise di^Mteed  of  by  the  United  States  prior  to 
the  passage  of  the  Act,  and  of  landa  to  which 
a  pre-emption  or  homestead  right  had  pre- 
vioualy  attached;  but  that  this  practice  was 
etibseqoently  changed  in  consequence  of  the 
language  of  the  court  in  that  case  and  Its  sup- 
posed decision  that  Indemnity  could  be  allowed 
only  for  such  lands  ti  were  sold  or  rewrved  or 
othoirise  disposed  of,  or  to  which  the  right  of 
pre-emption  or  homestead  had  attached,  be- 
tween the  passage  of  the  Act  and  the  time  the 
line  or  route  of  the  road  was  definitely  fixed. 

The  commissioner  of  the  General  Land  Office. 
In  a  letla  addressed  to  the  Secretary  of  the  In- 
terior, under  date  of  November  16,  1677,  con- 
tained in  the  record,  stated  that  this  practice 
had  existed  since  the  inaugnrattoa  of  the  rail- 
road land-grant  system,  but  that  it  would  ap- 
pear from  the  decision  In  question  that  the 
practice  was  erroneous;  that  indemnity  could 
only  be  allowed  for  lands  sold  or  disposed  of 
after  the  paasage  <rf  the  Orantlng  Ac^  and  np- 
plying  that  rule  to  the  grantnnder  consideration 
the  Company  had  recdved  patents  fn  41,820.09 
acres  in  excess  of  the  Indemnity  nttborlzed. 
The  Secretary  of  the  Interior,  In  answer  to  this 
letter,  under  date  of  December  26,  1877,  re- 
ferred to  the  decision  of  the  supreme  court, 
and  held  in  pursuance  of  it  that  landa  sold  or 
disposed  of  by  the  United  States  prior  to  the 
passage  of  the  Act  granting  lands  to  the  State 
of  Wiscoubln  were  ezcepted  from  the  operation 
of  the  grant,  and  that  mdemnity  could  not  be 
obtained  for  the  lands  thua  lost— citing  from 
the  opinion  of  the  court  to  show  that  such  was 
its  decision.  The  Secretary  concluded  by  stat- 
ing that  in  accordance  with  that  rule  the  Com- 
pany bad  Already  received  41380.09  acres  in 
exceasof  what  It  was  entitled  to,  and  tostmcted 
the  commii'sioner  to  call  upon  the  Cnmpanv 
to  relinqulsb  its  claim  to  that  quantity  of  lana, 
in  order  that  it  might  be  restored  to  tne  public 
domain.  Repented  efforts  were  afterwards 
mide  by  the  agents  of  the  Company  to  induce 
the  Secretary  of  the  Interior  to  change  bU 
views  upon  that  point,  but  without  auccess. 
Accordingly  no  selections  of  indemnity  landa 
for  lands  lost  from  the  grant  within  the  place 
limits  along  the  line  of  the  constructed  road 
known  as  section  six  were  ever  approved  by 
him,  and  no  patents  of  tbe  United  States  were 
Issued  for  such  lands,  or  for  anr  landa  within 
the  place  limits  along  tiiat  seotum,  until  after 
this  suit  WAS  commenced. 

Hnving  failed  to  secure  any  patent  from  the 
United  States  the  plaintiff  made  application  In 
February,  1884,  to  the  State  of  Wisconsin  for 
a  patent,  and,  on  tbe  25th  of  that  month,  a  pat- 
ent by  the  State  was  issued  to  it  embracing 
the  lands  mentioned  In  the  complaint.  When 
application  was  thus  made  to  tbe  officials  of 
the  Stnte,  a  careful  examination  was  hiid  by 
them  of  tbe  selections  in  order  to  determine 
whet  tier  any  of  the  parcels  were  swamp  lands. 

There  was  no  controversy  conccroins  the 
facts  of  the  case,  and  tlie  trial  coDit  found  anb- 
stanlially  as  follows; 

1.  That  tbe  lands  described  in  tbe  complaint 
*vere  all  wild,  unoccupied  nd  unim|novcd 
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and  sitaatfd  In  tbe  Tows  of  Worcester  In  the 
County  of  Price,  and  were  a  portion  of  tbe 
lands  granted  to  tbe  State  by  the  third  section 
of  Uie  Act  of  Congress  of  May  5,  1864,  for  the 
purpose  of  constructing  what  is  now  the  plain- 
liS's  railroad. 

2.  That  11  forties  of  the  land  described  were 
situated  within  the  ten-mile  limits  of  saidKrant, 
and  all  the  rest  within  the  indemnity  limits, 
ond  all  In  odd-numbered  secliona 

8.  That  all  of  said  lands  were  asaesfied  in 
tliat  town  in  1883  and  put  on  tbe  tax-roll,  and 
tbe  amount  of  tax  carried  out  against  each  re- 
spective  piece,  but  were  not  assessed  to  tbe 
plaintiff  by  name,  or  toanyone  else,  or  to  "un- 
known owners."  and  that  none  of  the  real  estate 
included  in  the  assessment-roll  for  that  year 
was  assessed  to  tbe  owners  thereof;  that  a  war- 
rant was  attached  to  said  tax-roll,  and  tbe  roll 
with  said  warrant  attached  placed  in  tbe  liands 
of  tlie  town  treasurer  for  collection;  that  tbe 
taxes  were  unpaid  thereon,  and  the  town  treas- 
urer returned  tbe  same  to  the  oounty  treasurer 
as  delinquent. 

4.  That  on  the  26tb  of  February,  1884,  the 
plaintiff  received  a  patent  from  tbe  State  for 
all  said  lands,  and  thereby  acquired  tbe  abso- 
lute title  in  fee  to  the  same;  tbnt  until  then  tbe 
plaintiff  could  get  no  title  to  the  lands  an'!  \bA 
no  right  to  sell  or  convey  the  same;  Uiat  untU 
they  were  segr^ated  and  identifled  and  the 
crant  applied  uiereto,  the  grant  was  "a 
float." 

5.  That  tbe  plaintifTs  rl^rht  to  tbe  lands  was 
in  dispute  between  the  Slate  and  tbe  United 
Slates;  that  said  lands  and  others  were  with- 
held from  the  State  and  tbe  plaintiff  by  the 
Secretary  of  the  Interior,  and  thereby  tbe  issue 
of  patents  therefor  liy  the  United  States  was 
delayed;  that  the  plaintiff  did  not  in  any  man- 
ner cause  the  delay,  but,  on  tbe  contrary,  was 
diligent  and  persistent  in  its  efforts  to  procure 
tbe  patents;  that  the  delay  to  their  issue  was 
caused  entirely  by  tbe  goTemmeot  of  tbe  Unit- 
ed Slates  and  tbe  General  Land  OflBce,  seainst 
tbe  protest  of  both  the  plaintiff  and  the  Slate, 
and  in  spite  of  continued  and  nnlntermlttcd 
efforts  made  by  both  toobtain  their  laaueby  tbe 
Interior  Department. 

6.  That  the  lands  described  had  at  the  time 
the  (nxes  were  levied  and  assessed  thereon  in 
188S  been  selected  as  lands  to  which  said  land 
grant  applied,  but  said  selecUons  had  not  been 
approved  by  tbe  Secretary  of  the  Interior  and 
had  not  been  certified  to  the  Slate,  or  in  any 
manner  identifled  as  laoda  for  which  the  plain- 
tiff would  eventually  receive  patents,  btit,  on 
tbe  conlmry,  tbe  Secretary  of  the  Interior  re- 
fused to  recognize  the  right  of  the  State  to  the 
lands  or  to  approve  tbe  selections  made. 

As  conclusfona  of  law  the  court  found,  in 
effect: 

1.  That  It  was  not  tbe  intent  and  meaning 
of  llie  Act  of  Congress  ibat  said  lands  should 
be  subject  to  taxation  until  they  had  been 
earned  by  tbe  plaintifT  and  patented  by  tbe 
United  Slates;  that  while  they  bad  beec  in 
truth  earned  tbe  plaintiff  braore  they  were 
assessed  for  taxation,  yet  the  plaintiff's  ri^bt 
to  the  same  and  to  patents  therefor  had  been 
denied  by  the  Secretary  of  the  Interior;  that 
the  plaintiff  could  not  exercise  control  over 
them  until  it  should  be  determined  whether  It 
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waa  entitled  to  receive  pntenta  for  them  m  part 
of  the  lands  granted. 

a.  That  the  lands  were  "a  float"  as  long  as 
the  plaintiff's  right  thereto  waa  not  admttted 
and  recognized  by  tbe  Secretary  of  the  Interior, 
but  denira  and  disputed  by  bfm  and  patents 
therefor  withheld  by  him  against  the  will  and 
request  of  the  plaintiff,  and  bencednring  such 
time  the  lands  were  not  subject  to  laxation  by 
the  State. 

8.  That  said  lands  were  not  subject  to  taxa- 
tkm  in  1888,  and  that  the  taxes  levied  and  as- 
sessed thereon  for  that  year  were  illegal  and 
void  for  the  reason  that  said  lands  were  then 
exempt  txom  taxation. 

4.  That  laid  tax  was  a  doudupon  the  plain- 
tiff's title  to  said  landa,  and  it  was  therefore 
entitled  to  tbe  relief  prayed  for  In  tbe  com- 
plaint. 

Upon  these  findings  judgment  in  favor  of 
the  plaintiff  cerpetually  restraining  the  defend- 
anta  from  wllecting  said  taxes  was  entered. 
The  defendants  appealed  to  tbe  Supreme  Court 
of  the  State,  by  which  the  judgment  below 
was  reversed,  and  the  cause  remanded  to  the 
circuit  court  with  directions  to  dismiss  tbe 
complaint.  To  review  this  latter  Judgment  the 
cause  Is  brought  to  this  court  on  writ  of  error. 

Mettn.  Biuin  B.  Jibot,  Loni*  D.  Brma* 
deia  and  JersmlaJi  Smith,  for  plaintiff  in 
error: 

A  State  has  no  power  to  tax  the  property  ol 
the  United  States  within  its  borders. 

Van  BroekUn  v.  Tennenee,  117  U.  S.  161  (80: 

845). 

All  of  the  public  domain  within  the  State 
remains  exempt  from  taxation,  except  so  far  aa 
the  United  States  baa  voluntarily  parted  with 
Its  title  to  the  same,  which  act  of  segregation  is 
(ndinarily  evidenced  by  tbe  issue  of  a  patenL 

McQwm  V.  SeaUa,  76  U.  8.  »  Wall  83  (19: 
64^. 

The  only  exception  to  this  propoeition  la 
found  Id  tbe  rule  that  where  the  United  States 
baa  by  contract  or  statute  undertaken  to  frrant 
away  its  interest  in  any  part  of  tbe  public  do- 
main, and  tbe  land  has  been  {dcnijfleci,  all  acta 
have  been  done  to  entitle  the  grantee  to  a  con- 
veyance, and  bis  right  thereto  has  bct^n  recog- 
nized by  the  United  States,  so  that  hs  is  at  lib- 
erty to  enter  upon  the  full  enjoyment  thereof, 
then  the  mere  fact  that  there  has  been  delay  in 
tbe  issue  of  %  patent  will  not  prevent  the  land 
from  becoming  taxable  as  property  of  the 
grantee. 

Carroll  v.  Saford,  44  U.  8.  8  How.  441,  460 
(II:  671,  680);  WithtrrmoonY.  Duncan.  71  U.  S. 
4  Wall.  210,  218.  31&  (18:839.  848);  AOrom  v. 
Unwmond,  8  McLean,  107;  Carroll  v.  Perrj/,  4 
McLean,  25,  27;  Coleman  v.  Pe»fitif/o  Lumber 
Co.  80  Fed.  Ilep.  817;  WaUaee  v.  Sey.nour.  7 
Ohio,  156;  Gvsynmv.Nitwanaer,  15  Ohio,  367; 
S.  O.  20Ohio,556;.Va((/(«a  v.  Rector,  24  Ohio 
St.  489;  Stockdatev.  Webster  Counts.  12  Iowa. 
686;  Iowa  Homettead  Co.  r.  TIMster  (hunlv,  21 
Iowa,  221;  Dvbugue  A  P.  B.  Co.  Wotter 
Oountj/,  2!  Iowa,  WS;  C?iieago,  B.  (£  O.  R.  Oo. 
V.  ffdtdttrorth,  47  Iowa,  20;  Jrnea  R.  Z.  Co.  t. 
Fitchpairiek.  62  Iowa,  244;  Vinton  v.  Cerro 
Oordo  County,  73  Iowa,  155;  People  v,  ShMrer, 
80  Gal.  646;  Donotan  v.  Kloke,  6  Keb.  124. 

UnleH  the  land  be  IdrnUflea  and  (bus  segre- 
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eted  from  the  mass  of  public  land,  ft  will  oot 
taxable,  although  the  other  condttiuns  to  the 
Testing  of  tbe  right  to  it  have  been  performed. 

Sioux  City  d;St.  P.  S.  Co.  v.  Chicago,  M.  <£ 
8L  P.  R.  Co,  117  U.  8.  406,  408  (29:928.  929); 
Bt.  Paul  (ft  8.  C.  R.  Co.  v.  mncna  A  St.  P.  B. 
Co.  112  U.  £J.  720(28: 872);  Bameyv.  Winona  <ft 
St.  P.  R.  Co.  117  U.  B.  22«,  232  (29:858,  860); 
Cedar  Rapids  d  M.  R.  Co.  v.  Woodbury  County, 
S8  Iowa,  247;  Cedar  Rapidt  dk  M.  B.  Co.  r. 
Carroll  County,  41  Iowa.  1S8. 

I'Dlciis  every  act  made  a  condition  to  tbe 
perftcl  right  to  tbe  land  has  been  performed, 
tbe  liind  will  not  be  taxable,  although  the 
grantee  have  the  full  enjoymeut  of  it.  and  the 
delav  in  the  performance  of  the  conditioo  be 
■ttriuiitable  to  bim. 

Kaf,ta»  P.  R  Co.  v.  Preteott,  88  U.  S.  16 
Wall.  608  (21:873):  Cnum  P.  R.  Co.  r.  Mc- 
Shant.  89  U.  8.  23  Wall.  444  {22:  747);  North- 
em  P'te.  n.  Co.  V.  TraiU  County.  115  U.  S.  600 
(29: 477);  I/vnnewellv.  Cau  County.  89  U.  8.  22 
Wall.  464  (132: 762);  Central  Colo.  Imp.  Co.  v. 
PueUo  County,  95  U.  S.  269  (24: 495);  Lamhom 
T.  Diekinaon  CountVy  97  IT.  8.  ISl  (24:926); 
Union  P.  R.  Co.  v.  Bodfje  Cotinty.  98  U.  S.  541 
(26:196);  People  t.  Shearer,  i^CH\.  645;  Central 
P.  R.  Co.  v.  Hmeard.  61  Cal.  2?9;  Long  v. 
Cvlp,  14  Kan.  412;  White  v.  Burlington  A  M. 
RR.  Co.  &  Neb.  898;  Elling  v.  Thexton,  7 
Hoot.  330*  Xumr  v.  MeRae,  88  Minn.  409. 

Unless  tbe  claimant'a  right  to  the  laod  has 
remained  undisputed  and  the  beneficial  enjoy* 
ment  was  undisturbed  by  the  United  States, 
tbe  land  was  not  taxable,  although  it  be  sub- 
lequently  established  that  tbe  full  right  in  tbe 
claimant  to  tbe  legal  conveyance  of  the  land 
by  tbe  government  at  all  times  existed. 

Diekerton  v .  Yetzer,  68  Iowa,  681;  Doe  v. 
Iowa  R.  Land  Co.  54  Iowa,  657;  Orantv.  Iowa 
R.  Land  Co.  64  Iowa,  673;  Iowa  R.  Land  Co. 
T.  Fitchpatriek.  62  lowa.ZUrCentral P.  R.  Co. 
T.  Howard  52  Cal.  227. 

The  plaintiffs  had  such  an  interest  in  tbe 
laod  as  to  Juatify  them  in  applying  to  a  court 
of  equity  topreveut  a  sale  for  taxes. 

Pike  WamU,  94  U.  B.  711,  715  CM:807, 
«10). 

Tbe  tax  proceedings  not  being  Told  upon 
their  face,  the  facts  present  a  proper  case  for 
tbe  appliration  of  tbe  doctrine  of  removal  of 
donas  upon  title. 

Union  P.  B,  Co.  t.  Cheyenne,  118  U.  S.  616, 
m,  B37  (28: 1088. 1100,  1101);  Santae  P.  R.  Co. 
T.  Pretem.  88  U.  8. 16  WaU.  808  (21:878);  Vn- 
ion  P.  R.  Co.  V.  McShane,  89  U.  8.  22  Wall. 
444,  448  (22:  747.  751);  Ntyrthem  P.  R.  Co.  t. 
TraiU  County,  115  U.  8.  600  (29:477). 

The  Indemnity  lands  were  exempt  from  tax- 
ation because  tbeir  selection  waa  not  approved 
by  tbe  Secretary  of  tbe  Interior. 

Sioux  CitydSt,  P.  R.  Go.  t.  Chicago,  M.  <£ 
St.  P.  R.  Co.  117  U.  8.  406,  408  (29:929);  Bt. 
Paul  R.  Q>.  r.  Winona  B.  Co.  113  U.  ft.  720 
(38: 872);  Bameyv.  Winona  A  St.  P.  R  Co.  117 
U.  ft.  338,  383  (39:858.  860);  Cedar  Bapidt  A 
M.  R.  Co.  T.  Woodbury  County,  29  Iowa,  247; 
Cedar  Bapidt  R.  Co.  v.  (kirrotl  County.  41 
Iowa,  158;  BotiOery,  Lominawt,  180  U.  S.  3S8 
(82:936);  Pinkerton  T.  Ledoux,  189  U.  8.  846 
<82:  706);  Bamtn  t.  Phelpt,  80  Fed.  Rep. 
547. 

The  court  cannot  dlipenae  with  the  prereqnl- 
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site  of  approval  by  declaring  the  refusal  arbi- 
trary. 

KihOerg  v.  U.  8.  97  U.  8.  898  (34:1106); 
WorOey  v.  Wood,  6  T.  R.  710;  Scott  v.  Liverpool 
Corp.  8  DeO.  &  J.  884;  Johnson  v.  Phahix  Ina. 
Co.  112  Mass.  49;  Sweeney  v.  U.  S.  109  U.  S. 
618  (37:  1053);  Martin»bvrg  A  P.  R.  Co.  v. 
Alareh.  114  U.  S.  649  (29:25.'J);  BaldiHn  v. 
St'trkt,  107  U.  8.  468  (37:526);  Oatnex  v. 
Thotnpeon,  74  U.  8.  7  Wall.  847  (19: 63);  l^cit- 
tary  v.  SteOarrahan.  76  U.  S.  9  Wall.  298. 315 
(lit;  .'179.  684):  Litc/ijtetd  v .  Roister,  76  U.  S.  9 
Wall.  575.  577  (19:681,  682);  U.  S.  v.  Jo/>,:i,  131 
U.  S.  1  (a3:90);  Bagnell  v.  Broderiek,  38  C.  S.  13 
Pet.  436.  448  (10:285.  241);  Tj'stic'ir  v.  Price,  53 
U.  S.  12  How.  59,  74  (13;  BOS,  899);  Hectors. 
Athley,  78U.  8.  6  Wall.  142, 151  (18:733,  73.';); 
Mackay  v.  Eaeton,  86  U.  8.  19  Wall.  019.  634 
(33:211,  216);  Hot  Spnngii  Catet,  92  U.  ».  698, 
718  (23:690,  696). 

Neither  lieu  lands  nor  [|lacc  lands  were  tax- 
able because  plaintiff's  claim  to  tbcm  was  dis- 
puted and  tbe  enjoyment  of  tbem  denied  to  it 
by  tbe  United  States. 

Carroll  v.  Safford.  44  U.  8.  8  How.  441  (11: 
671);  Withergpoon  v.  Duncan,  71  U.  S.  4  Wall. 
210  (18:339);  Doev.  loaa  R.  Land  Co.  54  Iowa, 
657;  Orantv.  loiea  R.  Land  Co.  54  Iowa,  678; 
/oira  R.  Land  Co.  v.  Fitchjmirick,  53  Iowa. 
244;  Central  P.  R.  Co  v.  Howard.  52  Cal.  327; 
Smith  V.  Bwing,  23  Fed.  Rep.  741. 

Mem-a.  Willia  Hand,  M.  Barry  and  J. 
O.  Spooner.for  defendants  in  error: 

The  Act  of  Congi'ess  was  a  grant tn  pr(v^'nti, 
parsing  thee<^uitable  title  to  alTthe  lands  vviihia 
the  granted  hmits  immediately  to  ibe  State  of 
Wisconsin.  The  legal  title  remained  in  tbe 
United  Slates,  to  be  conveyed  by  patent  to  the 
beneflciury  of  the  grant  whenever  the  terms  of 
tbe  Granting  Acts  should  be  fully  complied 
with. 

Rutherford  v.  Greene,  16  U.  S.  2  Wheut.  196 
(4:  218);  St.  Joseph  A  D.  C.  R.  Co.  v.  Raldvin. 

103  U.  S.  426  (26:578);  Swann  v.  Lindtty,  70 
Ala.  507;  Wood  v.  Burlington  A  M.  R.  R.  Co. 

104  U.  8. 839  (36:772);  Tarboreeky.  Burlington 
AM.B.R.  Oa.  3  McCrary.  407;  Orinnetl  v. 
Chicago,  B.l.AP,B.  Co.  108  U.  8.  789  (36: 
456). 

To  tbe  following  cases  this  court  also  holds 
the  grant  to  be  t'n  praaeuH  as  to  lands  in  the 
granted  limits. 

Kantaa  P.  R  Co.  v.  Atehimn.  T.  A  3.  F.  R. 
Cb.  112  U.  8.  414  (38:794);  St.  Paul  A  8.  C. 
R.  Co.  V.  Wiwma  A  St.  P.  R  Co.  113  U.  8. 720 
(28:  872);  Sioux  City  A  bt.  P.  R.  Co.  v.  f'hieayo, 
M.  A  St.  P.  R.  Co.  117  U.  8.  406  (39:  926). 

As  to  lands  within  tbe  granted  limits  an  in- 
terest passed  by  virtue  of  tbe  Act. 

St.  Josfph  AB.C.R.  Co.  V.  Baldwin,  108  U. 
8.426(2(^578). 

After  tbe  United  States  have  parted  with  tbe 
title  to  lands  the  courts  will  determine  who  has 
tbe  true  title. 

Marguet  v.  Friebie,  101  U.  8.  473  (25:800); 
Johnaon  v.  TowaUy,  80  U.  8. 13  Wall.  73  (20: 
486);  flftepfcy  V.  Covan,  91  U.  8.  830  (28: 424); 
MooreM.  RolMna,  96  U.  8.  580  (24: 848);  Gaine* 
V.  Thompaon,  74  U.  8.  7  Wall.  347  (19:62); 
LitchjiOdv.  Regieter,  76  U.  8.  9  Wall.  676(19: 
681). 

Tbe  absolute  right  in  tbe  plafotiflF  to  the 
lands  aa  against  uie  government  was  and  is 
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property:  the  equitable  title  wu  folly  vetted. 

QtrroU  T.  Saford.  44  U.  8.  8  How.  441  (11: 
OTl);  Kantat  P.  R.  Cu.  T.  Pmeott,  88  U.  8.  16 
Wall.  608  (21:37S);  DniiM  P.  R.  Oo.  t.  Mc- 
Sliane,  89  U.  S.  22  WaU.  444  (32: 747).  ' 

A  State  may  be  eBtopped.  either  by  Its  actloo 
or  failure  to  act 

StaU  V.  MiOc,  U  Fed.  Itep.  889:  Oahn  v. 
BaTnet,  5  Fed.  Rep.  3ii6;  Oom.  t.  Andre,  8 
Piclc.  224;  Cbm.  t.  P^epaeut,  10  Man.  155; 
People  V.  Society  for  Propagation  of  Gomel,  3 
FaiDe,  546;  State  v.  Bailej/,  19  lQd.452;  P^pls 
T.  Maynard.  IS  Hicb.  468. 

The  title  related  back  to  the  date  of  the  grant. 

U.  S.  V.  Arredondo,  81  U.  8.  6  Pet.  691  (8: 
647);  Winona  <fe  P.  S.  Oo.  v.  5ai7wr,  118  0. 
8.  618  (28: 1109);  8t.  Jotiepk  £  D.  C.  B.  Oo,  v. 
Baldwin,  108  U.  8.  426  (26:578);  Mifouri,  K. 
AT.  RCo.  V.  ffawMJ  P.  R.  00.97  V  S.  491 
(24:1096);  Sehvlenberg  v .  Earriman,  88  n.  S. 
21  Wall.  44  (22:661);  Wood  v.  Buriin^ion  A 
U.  R.  R.  Co.  104  U.  8.  829  {26: 772);  Torftoreci 
T.  Burlington  AM.  R.  R.  Co.  S  McCrary,  407; 
WheHery.  Merriman,  80  Mloo.  872;  3  Wash. 
Real  Prop.  8d  ed.  180,  aod  cases  cited,  noteAj 
GrinneU  v.  Chicago,  R.  I.  A  P.  R.  Co.  108  U. 
S.  739  (26:466);  Oib$on  V.  Chouteau,  80  U.  8.  18 
WalL  92  (20: 534);  Landee  t.  Brant,  51  U.  8. 
10  How.  848(18:440):5Cniise,  Red  Prop.  510, 
511. 

The  taiiog  power  of  a  State  is  one  of  its  at- 

tributps  of  soTereiffDty. 

Nathan  v.  Louiaiana.  49  U.  8.  8  How.  78 
(12:903):  Wiscontin  Cent.  R.  Co.  f.  Taylor 
County,  52  Wis.  87;  Providence  Bank  t.  MtU- 
ingt,  29  U.  8.4  Pet.  614  (7:989);  Oharlee  River 
Bridge  v.  Warren  BHdge,  86  U.  S.  11  Pet  420 
(9:  773);  CarroUY,  Psrry.  4  UcLeao.  25. 

Every  species  title  to  and  interest  in  prop- 
erty, wbeiber  inchoate  or  complete,  when  vest- 
ed m  an  individual,  is  taxable,  unless  expressly 
elenipted. 

Forbeiv.  Gracey,  94  U.  8.  763  (34:818);  At- 
trom  V.  Hammond,  8  McLean,  107;  Carroll  v. 
Perry,  4  McLean,  25;  Union  P.  B.  Co.  v.  Me- 
Bhans.  89  U.  fi.  22  Wall.  444^:747);  Witlier- 

SEwnv.  Duncan,  71  U.  8.  4  Wall.  210(18:830); 
cOomy.  Seatee,  77U.  8.9  Wall.  23(19:645); 
Levi  V.  Thompeon,  46  D.  8.  4  How.  19  (11:867); 
1  Desty,  Taxation,  818,  840,  842;  Whitney  v. 
Gunrierton,  31  Wis.  859-378;  StoekdaU  v. 
WelbUer  Coun^  Trea*.  12  Iowa,  536;  StryJKr  v. 
Polk  County,  m  Iowa,  181;  LitehfieU  v.  SamiU 
ton  County,  40  lowa,  66;  lova  Homestead  Co.  v. 
Webeter  Omnty.  31  Iowa.  221;  Hale  A  KG.  A 
S.  Min.  Co.  V.  Storey  County.  1  Nev.  104;  I^opte 
T.  Taylor.  1  Nev.  109;  State  v.  Beat  Hd  Monte 
G.  AS.  Min.  Co.  1  Nev.  628;  ^te  v.  Moore, 
18  CaL  56;  PeopU  v.  Shearer,  80  Cal.  645;  Peo- 
ple V.  VHAie,  31  Cal.  146;  Pioplev.  Black  Dia- 
mond Coal  M.  Oo.  37  Cal.  64;  Puget  Sound 
Agricultural  Co.  v.  Pierce  County,  1  Wash. 
Ter.  159;  BeUingery.  TVAite.SNeb.  ^^xIoieaR. 
Land  Co.v.  Pitehpatriek,  52 Iowa,  2U;Wheeler 
V.  Merriman,  30  Minn.  872;  Mtuouri  Biver,  Ft. 
&AG.R.  Oo.  V.  Morris,  18  Kan.  802;  Pmeott 
V.  Beebe,  17  Kan.  820;  Roee  v.  Outagamie 
County,  12  Wis.  29;  Cooley,  Taxation,  SdL  ed. 
88,  and  note  X. 

Jfr.  JusCfM  Field  delivered  tbe  oidoion  of 

the  court: 

It  is  familiar  law  that  a  State  has  no  power 
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to  tax  the  property  of  tbe  United  States  within 
its  limits.  This  exemption  of  their  property 
from  state  taxation— and  by  state  taxation  we 
mean  any  taxalioo  by  autbority  of  the  State, 
whether  it  be  strictly  for  state  purposes  or  for 
mere  local  and  special  objects — is  founded  upon 
that  principle  which  inheres  in  every  io.!epend- 
ent  ^vemroeot,  that  it  must  be  free  from  aoj 
such  interference  of  another  government  at 
may  tend  to  destroy  its  powers  or  Impair  their 
efficiency.  If  the  property  of  tbe  United  States 
could  be  subjected  to  taxation  by  the  State,  tbe 
object  and  extent  of  tbe  taxniion  would  be  sub- 
ject to  tbe  State's  discretion.  It  might  extend 
to  buildings  and  other  property  essential  to  the 
discharge  of  tbe  ordinary  business  of  the  na- 
tional government,  and  in  tbe  eoforcemcni  of 
the  tax  those  buildings  might  be  taken  from 
tbe  possession  and  use  of  tbe  United  States. 
Tbe  Constitution  vests  in  Congress  the  power 
"to  dispose  of  and  make  all  needful  rules  and 
regulations  respecting  tbe  territory  or  other 
property  belonging  to  tbe  United  States."  And 
this  implies  an  exclusion  of  all  other  authority 
over  the  property  which  could  Interfere  with 
this  right  or  obaunct  its  exercise.  Van  Brock- 
Un  v.lPenneaide.  117  U.  S.  151,  168  [39:  845, 
8611. 

This  doctrioe-of  exemption  from  taxation  of 
tbe  property  of  the  United  Stales,  so  far  as 
lands  are  concerned,  Isin  express  terms  aflirmed 
in  the  Constitution  of  Wisconsin,  which  ordains 
that  tbe  State  "shall  never  interfere  with  the 
primary  disposition  of  the  soil  within  the  same 
by  tbe  United  States,  nor  with  ahy  regulxtions 
Congress  may  find  necessary  for  securiup;  tbe 
title  m  such  soil  to  bona  fide  purchasers  there- 
of, and  no  tax  shall  he  impcMcd  on  land  the 
property  of  the  United  States."  (Constitution 
of  1848,  art  II.  sec.  2.) 

It  follows  that  all  the  public  domain  of  the 
United  States  within  the  State  of  WisconMn 
was  in  1888  exempt  from  state  tazaiion.  Us- 
ually tbe  possession  of  tbe  legal  title  by  the 
government  determines  both  the  fact  and  tite 
right  of  ownership.  There  is,  however,  an  ex* 
ception  to  this  doctrine  with  respect  to  the  put^ 
lie  domain,  which  is  as  well  settled  as  the  doc- 
trine itself,  and  that  is  that,  where  Congrese 
has  prescribed  the  conditions  upon  whicti  por^ 
tioDs  of  that  domain  may  be«lienated,  and  pro- 
vided that  upon  tbe  performance  of  the  condf- 
tioDs  a  patent  of  the  Uoiled  States  shall  issue 
to  tbe  donee  or  purchaaer,  and  all  such  condi- 
tions are  complied  with,  tbe  land  alienated  be- 
ing distinctly  defined,  it  only  remaining  for  tbe 
government  to  issue  its  patent,  and  until  such 
issue  holding  the  legal  title  in  trust  for  him, 
who  in  the  meantime  Is  not  excluded  from  the 
use  of  the  property— In  other  words,  wlieu  the 
government  has  ceased  to  hold  any  such  right 
or  interest  In  the  property  as  to  justify  it  in 
withholding  a  patent  from  the  donee  or  por- 
chaser,  and  it  does  not  exclude  bim  from  the 
use  of  the  property— then  tbe  donee  or  pur- 
chaser will  be  treated  as  the  beneficial  owner  of 
the  land,  and  tbe  same  be  held  subject  to  taxa- 
tion aa  Ua  property.  This  exception  to  tbe 
general  doctrine  ii  founded  upon  the  principle 
that  he  who  has  tbe  right  to  property  and 
is  not  excluded  from  its  enjoyment,  shall  not 
be  permitted  to  use  t  he  legal  title  of  the  govem- 
moit  to  avdd  his  Just  share  of  state  taxation. 

ISS  l>.  s. 
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'i  liiis,  in  Carroa  v.  Saffard,  44  U.  S.  8  How. 
441.  460  [11:  671,  680],  tfae  complainaDt  bad 
entered  certaia  laiids  Delonging  to  tbe  United 
States  In  tbe  local  land  office,  paid  for  tbem 
tbe  required  price,  and  received  from  the  office 
a  land  certificate.  Palents  were  issued  for 
tliem,  but,  before  their  issue,  the  lands  were 
flftsessed  for  taxatloo  and  sold  for  tbe  taxes. 
1 506]  Xhe  question  whether  they  were  subject  to  lax- 
atioD  Of  tbe  Slate  after  their  entry  and  before 
the  patents  were  issued  was  answered  in  tbe  af - 
flrmative.  Suid  tbe  court:  "When  the  land 
was  purchased  and  paid  for.  it  was  no  longer 
the  property  of  the  Uoited  States,  but  of  the 
purchaser.  He  held  for  it  a  final  certificate, 
which  could  no  more  be  canceled  by  ibe  United 
States  than  a  patent;"  and  again:  "It  is  said 
tbe  fee  is  not  io  the  purchaser,  but  in  tbe  United 
States,  until  the  patent  shall  be  issued.  This 
is  so,  tecboically,  at  law.  but  not  Id  equity. 
The  land  in  the  hands  of  the  purchaser  is  real 
estate,  descends  to  his  heirs,  and  does  not  go  to 
bis  executors  or  administrators;"  and  again: 
"Lands  wtddi  have  been  sold  by  tbe  United 
States  can  in  no  sense  be  called  tbe  property  of 
the  United  States.  They  ore  no  more  the  prop- 
erty of  tbe  United  States  than  lands  patented. 
So  far  as  tbe  rights  of  tbe  purchaser  are  con- 
sidered, they  are  protected  under  the  patent- 
certificate  as  fully  as  under  the  patent.  Sup- 
pose tbe  officers  of  tbe  government  bad  sold  a 
tract  of  land,  received  tbe  purchase  money,  and 
issued  a  pntent- certificate:  can  it  be  contended 
that  they  could  sell  it  again,  and  convey  a  good 
title?  They  could  no  more  do  this  than  they 
could  sell  Iftnd  a  second  time  which  had  been 
previously  patented.  When  sold,  the  govern- 
inent.  until  the  patent  shall  issue,  holds  the 
mere  Ifgnl  title  for  the  land  in  trust  for  the 
purcfaascT:  and  any  second  puicbasor  would 
take  the  land  charged  with  tbe  trust" 

la  Witherapoon  t.  Duncan,  71  V.  S.  4  Wall. 
210,  318  [18:  839,  S43],  a  similar  question  arose 
and  was  in  like  manner  answered.  Said  the 
court:  "  In  uo  just  seose  can  lands  be  said  to 
be  public  lands  after  they  have  been  entered  at 
tbe  land  office  and  a  certificate  of  entry  ob- 
tained. If  public  lands  before  tbe  enti7,  after 
It  they  are  private  property.  If  subject  to  sale, 
tbe  government  has  no  power  to  revoke  tbe 
entry  nud  withhold  the  patent  A  second  sale, 
if  tbe  first  was  authorized  by  law,  confers  no 
right  on  the  buyer,  and  is  a  voM  act;"  and 

X'n:  "The  contract  of  purchase  is  complete 
n  the  certificate  of  entry  is  executed  and 
delivered,  and  thereafter  the  land  ceases  to  be 
a  part  of  the  public  domain.  The  government 
agrees  to  mnke  proper  conveyance  as  soon  as 
|507]  it  can,  and  in  the  mean  time  holds  the  naked 
legal  fee  in  trust  for  the  purchsser,  who  has 
the  equitable  title."  See  also  KanBoa  P.  Rail- 
teay  Co.  v.  Pre$cott.  88  U.  S.  16  Wall.  603,  608 
[21:  878,  8741;  Union  P.  Railwai/  Co.  v.  Me- 
aftane,89  U.  S.  22  Wall.  444,  461  [22:  747,  751]. 

In  tbe  light  of  these  decisions,  It  will  be  nec- 
essary, in  order  to  determine  the  liability  of 
the  property  held  by  the  plaintiff  to  taxation  In 
1888.  to  consider  the  nature  and  extent  of  its 
interest  in  the  property  at  that  time  acouired 
under  the  grant  of  Congress  of  Vba,  1864,  and 
by  its  subsequent  construction  of  the  road. 

Numerous  grants  of  land  were  made  by  Coo* 
gress  between  1860  and  1880  to  aid  In  the  con- 
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structlon  of  railroads;  some  directly  to  Incor- 
porated companies,  others  to  different  States^ 
the  lands  to  be  by  them  transferred  to  compa- 
nies bv  whom  the  cotutmction  of  tbe  roads 
might  be  undertaken.  The  diffennt  Acta  mak- 
ing these  grants  were  similar  in  tbelr  general 
provisions,  and  so  many  of  them  have  been,  at 
different  times,  before  uiis  court  for  considera- 
tion, that  little  caq  be  aaid  of  theirpurport  and 
meaning,  the  title  they  transfer,  ana  ttie  oondi* 
tions  upon  which  tbe  lands  could  be  used  and 
disposed  of,  which  has  not  already  and  repeat- 
edly been  said  in  its  decisions.  Each  grant 
gave  a  specified  quantity  of  lands,  designated 
by  sections  along  toe  route  of  tbe  proposed  road, 
with  the  exception  of  such  as  might,  when  the 
line  of  the  road  should  be  deflnitely  fixed,  bare 
j  been  disposedof  or  reserved  by  the  government, 
I  or  to  which  a  pre-emption  or  homestead  right 
I  might  then  have  attached.  For  these  excepted 
]  secdons,  which  otherwise  would  have  been 
taken  from  those  designated  along  the  line  of 
tbe  road,  other  lands  beyond  those  sections 
within  a  specified  distance  were  allowed  to  be 
selected.  The  title  conferred  was  a  present 
one,  80  as  to  insure  the  donation  for  the  con- 
Btruction  of  tbe  road  proposed  against  any 
revocation , by  Cotigresa,  except  for  nonperfor- 
mance of  the  work  within  the  period  designiited, 
accompanied,  however,  with  such  restrictions 
upon  the  use  and  disposal  of  tbe  lands  as  to 
prevent  their  diversion  from  the  purposes  of 
the  grant.  It  was  the  practice  of  tbe  Land  De- 
partment, as  shown bythc  evidence  in  this  rec- 
ord, up  to  tbe  decision  of  Leavenworth,  Law- 
rence «  Oalretton  Railroad  Co.  v.  United  Statet, 
in  April,  1876,  92  U.  S.  738  [28:  684],  to  allow  [SOS] 
deficiencies  in  tbe  quantity  of  land  intended  to 
be  granted,  arising  from  sales  or  other  disposi- 
tion made  before  itxe  date  of  the  grant,  as  well 
as  those  made  subsequently,  and  those  arising 
from  the  attachment  of  pre-empiion  or  home- 
stead  rights,  to  be  supplied  from  lands  lying 
beyond  the  original  sections,  within  what  were 
termed  the  indemnity  limits.  This  practice  was 
held,  in  Winona  d  St.  Peter  R.  0>.  v.  Bar' 
ney,  to  have  been  correct.  (118  U.  8.  618,  62S 
['^6: 1109.  nil]).  As  tbe  court  tbere  said,  "the 
policy  of  the  government  was  to  keep  the  pub- 
lic lands  open  at  all  times  to  sale  and  pre-emp- 
tion, and  thus  encourage  the  settlement  of  the 
country,  and,  at  tbe  same  time,  to  advance 
such  settlement  by  liberal  donations  to  aid  in 
the  construction  of  railways.  The  Acts  of 
Congress,  in  effect,  said:  '  We  give  to  tbe  State 
certain  lands  to  aid  In  the  construction  of  rail- 
ways, lying  along  their  respective  routes,  pro- 
vided they 'are  not  already  disposed  of,  or  the 
rights  of  settleia  under  the  laws  of  the  United 
States  have  not  already  attached  to  tbem  or 
they  may  not  be  disposed  of  or  such  rights 
may  not  have  attached  when  the  routes  are 
finally  determined.  If  at  that  time  it  be  found 
that  of  the  lands  designated  any  have  been  dis- 
posed of,  or  rights  of  settlers  have  attached  to 
tbem,  other  equivalent  lands  may  he  selected 
in  their  place,  within  certain  prescribed  limits.' 
The  encouragement  to  settlement  by  aid  for  the 
construction  of  railways  was  not  intended  to 
interfere  with  the  policy  of  encouraging  such 
settlement  by  sales  of  the  land,  or  tbe  grant  of 

Ere-emption  rights."  Tbe  court  acconlingly 
eld  that  tbe  indemnity  clause  covered  losses 
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from  tbe  grant  by  renson  of  sales  and  the  at- 
tacbment  of  pre-cmptiou  riglits  previous  to  the 
date  of  tlic  Art,  as  well  as  by  reason  of  sales 
and  tbe  allnchment  of  prfr«[uptioD  rights  be- 
tween that  date  and  the  final  determiDation  of 
tbe  route  of  the  mad. 

After  the  decisioo  of  the  court  io  the  Learen- 
leorth  Gate  the  Land  Department  changed  its 
practice  and  refused  to  altoff  the  deficiencies, 
ansing  from  sales  or  otiicr  disposition  made  or 
from  the  attachment  of  pre-emptioD  or  botue- 
stead  rights  before  the  date  of  tbe  Act,  to  be 
icadL-  up  from  selections  within  tbe  indemnity 
limits,  Itiit  that  decision  did  not  warrant  the 
cbtiDgc.  The  question  in  that  case  was  not,  for 
what  deficiencies  indemnity  could  be  bad,  hut 
u  liai  lands  could  be  taken  for  deficiencies  which 
exisirtl.  If  what  was  tli<-n  said  indicated  that 
di-lidencics  which  could  be  supplied  were  limit- 
ed to  such  as  mi.<;hl  arise  after  the  passage  of  the 
Act,  it  was  a  mere  dictum  not  essential  to  the 
decision,  and  therefore  not  autlioritatiTe  and 
binilin^'.  Tbe  refiisid  of  Die  Land  Department, 
therefore,  to  allow  the  deficiencies  arising  in 
tlie  sections  n  iibin  the  place  limits  in  this  case 
tn  be  supplied  by  selections  from  the  indem- 
nity lands,  and  to  issue  patents  of  the  United 
Stales  for  tliem,  was  erroneous. 

T lie  question  now  iiriscs  as  to  how  far  this 
refusal  aftccted  the  legal  or  equitable  title  of 
tlie  Company  to  the  lauds  taxed  in  1883,  for 
which  it  only  obtained  a  patent  in  1884.  Tbe 
lan<is  tuxed  amounted  to  eleven  parcels  of 
forty  acres  ciich  lying  witliio  tbe  original  w;c- 
tion's  named  tn  the  grant,  that  is,  within  the 
len-miles  limit  from  the  line  of  the  road,  and 
the  reniiundcr  were  within  tbe  Inderaulty 
liniiis,  Niillier  were  allowed,  bccHUsc,  by  ex- 
cliii'.iiig  ibe  deficiencies  arisinr  before  the  date 
of  I  lie  iirant  from  indemnity,  the  whole  amouut 
of  1  be  lands  granted  had  alre^y  been  patented. 
So  far  HB  the  eleven  parcels  of  forty  acres  each 
are  concerned,  tbe  right  of  the  plaintiff  to 
tbem  nnd  to  a  patent  for  them  had  as  early  as 
]8tT  iM'come  complete  under  the  terms  of  the 
Granting  Act.  The  line  of  the  railroad  had 
been  definitely  fixed  on  tbe  7tfa  of  October, 
1869;  and  the  three  twenty-mile  sections, 
numbers  five,  six  and  seven,  were  all  com- 
pleted in  June,  18T7,  and  supplied  with  the 
buildings  and  appurtcnunccs  specified  in  tbe 
Act  to  entitle  the  Company  toapatcntfor  tbem 
from  the  United  States.  Tbe  title  conferred 
by  the  grunt  was  necessarily  an  imperfect  one, 
til-ciiusc,  until  tbe  lands  were  identified  by  the 
definite  location  of  the  road,  it  could  not  be 
known  what  specific  lands  would  be  embraced 
in  the  sections  named.  Tbe  grant  was  there- 
fore, until  such  location,  a  float.  But  when 
the  route  of  the  road  was  definitely  fixed,  the 
seel  ii3]is  granted  became  susceptible  of  identl- 
ticiitioii,  and  the  title  attached  to  tbem  and 
took  t  ITect  as  of  the  date  of  tbe  grant,  so  as  to 
cut  oil  all  intervening  claims.  ScltvUnherg  t. 
Harriman;  88  U.  8.  21  Wall.  44,  60  [22:  551, 
554J:  LtaTtmeorih,  Lawrence  d  Galvetton  R. 
Co.  V.  Vnited  mta,  92  U.  S.  733,  741  [23: 
634.  637];  Missouri.  Eansat  rf-  Taat  R.  Co. 
V.  Kurnutt  Pacific  It.  Co.  97  U.  S.  491,  496 
[24:  1095,  1096]:  St.  Joxcph  &  Denrer  City  R. 
Co.  V.  Btldain,  103  U.  S.  426.  429  [2fl:  578, 
S7!i].  Tbe  road  bavins  been  built  as  early  aa 
June,  1877,  and  supplied,  as  required,  with  \ 
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tbe  appurtenances  specified,  tbe  Company  was 
entitled  to  have  the  restrictions  upon  tbe  use 
of  tbe  land  released.  It  had  then,  to  tbe  eleven 
forty-acre  parcels  which  were  capable  of  iden- 
tification, an  indefeasible  riirht  or  title:  it  mat- 
ters not  which  term  be  used.  The  subscfiuent 
issue  of  the  patents  by  the  United  Stales  was 
not  essential  to  the  right  of  the  Company  to 
those  parcels,  although  In  many  respects  they 
would  have  been  of  great  service  to  :t.  They 
would  have  served  to  identify  tbe  lands  as  co- 
terminous with  the  Toad  completed:  tb^ 
would  have  been  evidence  that  the  grantee 
had  complied  with  tbe  conditions  ot  tbe  grant, 
and  to  that  extent  that  the  grant  was  relieved 
of  possibility  of  forfeiture  for  breach  of  them; 
they  would  have  obviated  the  necessity  of  any 
ot'ier  evidence  of  the  graotee'B  riglit  to  the 
lands;  and  they  would  have  been  evidence  that 
the  lands  were  subject  to  the  disposal  of  the 
Railroad  Company  with  the  consent  of  the 
government.  They  would  have  been  in  these 
respects  deeds  of  further  assurance  of  the  pat- 
entee's title,  and  therefore  a  sotirce  of  quiet 
and  peace  to  it  in  its  possessions. 

There  are  many  instances  in  the  Reports 
where  such  effect  as  is  here  stated  has  been 
given  to  patents  authorized  or  directed  to  he 
issued  to  parties,  notwithstanding  (hey  bad 
previnu.qly  received  a  legislative  grant  of  tbe 
premises,  or  their  title  had  been  already  con- 
firmed. In  T^ngdeau  v.  Hanea,  88  U.  S.  21 
Wall.  521,  529  [22:  606,(608],  we  have  one  of 
that  kind.  There  this  court  said:  "In  the 
legislation  of  Congress  a  patent  has  a  double 
operation.  It  is  a  conveyance  by  the  govern- 
ment, when  the  government  has  any  interest 
to  convey:  but  where  it  is,  issued  upon  the  con- 
firmation of  a  claim  of  a  previously-existing 
ti.le,  it  is  documenlarr  evidence,  having  tbe 
dignity  of  a  record,  of  the  existence  of  that 
tide,  or  of  such  equities  respecting  the  claim 
aa  justify  its  recognition  and  confirmation. 
The  instrument  is  not  the  leas  eflScacious  as 
evidence  of  previously-existing  rights  because 
it  also  embodies  words  of  release  or  transfer 
from  the  government."  We  are  of  opinion,  [Sllj 
therefore,  that  these  eleven  forty-acre  parcels 
were  In  1888  aubject  to  taxation  by  tlie  State 
of  Wisconsin.  The  lands  bad  become  tbe 
property  of  tbe  Railroad  Company,  and  then 
was  nothing  (o  binder  their  use  and  enjoymeot. 
For  that  purpose  it  is  immaterial  whether  it 
be  held  that  the  Company  then  bad  a  legal  and 
indefensible  title  to  tbe  lands,  or  merely  an 
equitable  title  to  them  to  be  subsequently 
perfected  by  patents  from  the  goverameot. 

But  as  to  the  remainder  of  the  lands  taxed, 
which  fell  within  the  indemnity  -lits,  the 
case  is  different.  For  such  lands  no  title  could 
pass  to  the  Company,  not  only  until  the  selec 
tions  were  made  by  the  agents  of  tbe  State  ap- 
pointed by  the  governor,  but  until  such  selec- 
tions were  approved  by  the  Secretary  of  the 
Interior.  The  agent  of  the  State  made  the  se- 
lections, and  they  bad  been  properly  authenti- 
cated and  forwarded  to  the  Secretary  of  the 
Interior.  But  that  officer  never  approved  of 
tbem.  TSox  can  such  approval  be  inferred 
from  his  not  formally  rejecting  ihcm.  He  re- 
fiued,  as  already  stated,  to  issue  to  the  Com- 
pany any  patents  for  any  more  lands,  insisting 
that  It  had  already  received  over  40.0on  :icres 
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too  much,  and  he  directed  tbe  coramiBBloDeT 
of  tbe  Oeoeral  Land  Office  to  require  tbe  Com- 
Miny  to  restore  this  excess  to  tbe  goveroment. 
The  approval  of  tbe  Secretary  was  essential  to 
tbe  emcacy  of  the  selections,  and  to  give  to 
tbe  Company  any  title  to  tbe  lands  selected. 
Hia  action  m  tbat  matter  was  not  ministerial 
but  judicial.  He  was  required  to  determine. 
Id  the  first  place,  wLetber  there  were  any  de- 
fldeneies  in  the  land  granted  to  the  Company 
which  were  to  be  supplied  from  indemnity 
lands;  and,  in  tbe  second  place,  whether  tbe  par- 
ticular indemnity  lands  selected  could  be  prop- 
erly taken  for  those  deficiencies.  In  order  to 
reach  a  proper  conclusion  on  these  two  ques- 
tions he  bad  also  to  inquire  and  determine 
whether  any  lands  In  tbe  place  limits  had  been 
prerionsly  disposed  of  by  tbe  goTemment,  or 
whether  any  pre-emption  or  homestead  rights 
bad  attached  before  the  line  of  the  road  was 
definitely  fixed.  There  could  be  no  indemnity 
unless  a  loss  was  established.  And  in  de- 
1^121  termlning  whether  a  particular  selection  could 
'  be  taken  as  indemnity  for  the  loaaes  sustained, 
he  was  obliged  to  inquire  Into  tbe  condition  of 
thoae  indemnity  lands,  and  determine  whether 
or  not  any  portion  of  them  had  been  appro- 
priated for  any  other  purpose,  and,  if  so,  what 
portion  had  been  thus  appropriated,  and  what 
portion  sUU  remained.  This  action  of  the 
iSecretarr  was  required,  not  mer^y  as  super- 
vlfloiT  of  the  action  of  tbe  agent  of  the  State, 
but  for  the  protection  of  ue  United  States 
against  an  improper  appropriation  or  their 
luids.  Until  the  selections  woe  approved 
there  were  no  selections  in  fact,  only  prelim- 
inary proceedings  taken  for  tbat  purpose;  and 
the  Indemnity  lands  remained  unaffected  in 
theb:  title.  Until  then,  the  lands  which  might 
be  taken  as  indemnity  were  Incapable  of  iden- 
tification; U.e  propc»ed  selections  remained 
the  properly  of  tbe  United  States.  The  gov- 
ernment was,  indeed,  under  a  promise  to  give 
the  Company  Indemnity  lands  in  lieu  of  what 
might  be  lost  by  tbe  causes  mentioned.  But 
such  promise  passed  no  title,  and,  until  It  was 
executed,  created  no  l^al  Interest  which  could 
be  enforced  in  the  oourts.  Tbe  doctrine,  that 
until  selection  made  no  title  vests  in  any  In- 
demn\ty  lands,  baa  been  recognized  in  several 
decisIoDsof  this  court.  Thus  in  Rvan  v.  Pa- 
ei/UR.  Oo.  99U.  S.  882,  386  [25:  806,  806],  in 
considering  a  grant  of  land  by  Congress,  in  aid 
of  the  construction  of  a  railroad,  similar  in  its 
general  features  to  the  one  io  this  case,  the 
court  said:  "Under  this  Statute,  when  the 
road  was  located  and  the  maps  were  made,  the 
right  of  tbe  company  to  the  odd  sections  first 
named  became  tpto  faeto  fixed  and  absolute. 
With  respect  to  the  '  lien  lands,'  as  they  are 
called,  tbe  right  was  onlr  a  float,  and  attached 
to  no  specific  trocta  until  the  oelection  was  act- 
ually made  in  the  manner  prescribed."  And 
again,  speaking  of  a  deficiency  in  the  land 
granted,  it  said:  "It  was  within  tbe  secon- 
dary or  indemnity  territory  where  tbat  defi- 
ciency was  to  be  supplied.  Tbe  railroad  com- 
pany had  not  and  could  not  have  any  claim  to 
It  tmHl  specially  selected,  as  it  was,  for  that 
puipose."  Tbe  aelectioD  hod  been  approved 
by  tbe  Secretary. 
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In  8t.  Paul  A  8.  a  R.  Co.  v.  Winona  A 
8t.  P.  R  Co.  112  U.  S.  no.  781  [28: 8T2.  870], 
the  court,  speaking  of  a  previous  decision, 
said:  "Tbe  reason  of  this  is  that,  as  no  Tested 
right  can  attach  to  tbe  lands  in  place— the  odd*  (S13] 
numbered  sections  within  six  miles  of  each 
side  of  tbe  road— until  these  sections  are  ascer- 
tained and  identified  by  a  legal  location  of  the 
line  of  the  road,  so  in  regard  to  the  lands  to 
be  selected  within  a  stllT  larger  limit,  their 
identification  cannot  be  known  until  tbe  selec- 
tion  is  mode.  It  may  be  a  lonir  time  after  tbe 
line  of  the  road  Is  located  before  it  is  ascer- 
tained how  many  sections,  or  parts  nf  sections, 
within  the  primary  limits  have  been  lost  by 
sale  or  pre-emption.  It  may  be  still  longer  w> 
fore  a  selection  is  made  to  supply  this  loss." 

In  Bioux  Ci^ABt.  P.R.O0.  v.  Chieago.  X. 
A  St.  P.  R.  Co.  117  U.  8.  406,  408  [39  :  928. 
929],  where  the  railroad  grant  as  to  indemnity 
lands  was  substantially  similar  to  the  one  In 
tbig  case,  and  one  of  the  questions  was  as  to 
the  title  to  the  indemnity  lands,  tbe  court  said: 
"No  title  to  tndemni^  lands  was  vested  until  a 
selection  was  made  by  whidi  they  were  pointed 
out  and  ascertained,  and  tbe  selection  made 
spproved  by  the  Secretary  of  the  Interior." 

In  Barneif  v.  Winona  A  St.  P.  R.  Co.  117 
U.  8.  228,  282  (29:  8!i^.  860],  the  court  said: 
"In  the  construction  of  Land-Grant  Acts,  in  aid 
of  railroada,  there  Is  a  well-establisbed  dis- 
tinction observed  between  'granted lands*  and 
'indemnity  lands.'  The  former  are  tbose  fall- 
ing wltbln  the  limits  specially  designated,  and 
tbe  title  to  which  attacnes  when  the  lands  are 
located  by  an  approved  and  accepted  8ur\-ey 
of  the  line  of  the  road  filed  in  the  Land  De- 
partment, as  of  the  dale  of  the  Act  of  Con- 
gress. Tbe  latter  are  those  bnds  selected  In 
lieu  of  parcels  lost  by  pievious  disposition  or 
reservation  for  other  purposes,  and  the  title  U> 
which  accrues  only  from  tbe  time  of  their  se- 
lection." 

The  same  view  has  been  held  by  different 
Attorney- Generals  of  the  United  Statee.  in 
their  omcial  communications  to  beads  of  the 
departments,  where  selections  of  tbe  public 
lands  have  been  granted,  subject  to  the  ap- 

Sroval  of  the  Secretary  of  tbe  Interior  (CSjps 
(endoeino  LighUunue  Site,  14  Ops.  Atty-Gen. 
60;  Portage  Land  Grant,  Id.  646),  and  such 
has  been  the  consistent  practice  of  Ibe  Land 
Department.  The  uniform  language  is,  that 
DO  title  to  indemnity  lands  becomes  vested  in 
any  company  or  In  the  State  imtil  the  selec- 
tions are  made;  and  they  are  not  considered  as  rxiAi 
made  until  they  have  t>eeo  approved,  as  pro-  ' 
vided  by  statute,  by  tbe  Secretary  of  the  la* 
terior. 

It  foltows  from  these  views  tbat  the  Indem- 
nity lands  described  in  the  complaint  were  not 
subiect  to  taxation  as  the  property  of  tbe  RaU- 
roaa  Company  in  1888.  The  judgment  of  ths 
Supreme  Court  of  Witeontin  must  Vierefore  he 
reverted,  and  tM  eavae  remanded  mth  dimv 
tione  to  enter  a  decree  perpetually  enjoining  th» 
eoileetion  ef  Ms  ttixee  levied  in  the  year  188S 
upon  the  indemni^  landM,  and  di*mi»$ing  th§ 
eoamla^  at  to  (A«  efsem  jxmsb  forty  aerm 
tank;  Md  •(  if  «0  tfritsraA 
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rero]    WHLIAH  H.  PETERS,  Receiver  of  the 
ZzcHAKav  National  Bakk  ov 

NOBFOLK,  Va.,  Appt., 

ROBERT  T.  K  BAIN  btal. 


JOHN  T.  GRIFFIN  me  al.,  Tnutees,  Appt$., 
e. 

WILLIAM  H.  PETERS,  Receiver  of  the 
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FrayitfuUnt  eonteyartee»—deei$ion»  <^  ttate  eourt 
—  Virginia  late — asngnment,  eoTulruetUm  «f 
— void  in  part — bidding  on  property— previout 
acts  of  aMignor»—^areholdeT  of  nattonat 
bank — confusion  of  property — right  of  party — 
doctrine  of  election — rCghtt  of  bank  under  at 
tignment— -notice  to  truateea. 

L  Id  controverales  arising  under  the  Statute  of 
Elizabeth  egalnst  fraudulent  conveyuuseB,  Id- 
ToinnB.  as  ther  do.  tbe  rights  of  eredlton  lo«Ulr, 
tDd  a  rule  of  property,  this  ooart  accepts  tbe  con- 


clusions of  the  hlgliett  Judfolal  trfbooal  of  tk* 

State  u  ooDtnAUng. 

ft.  Id  Virginia,  provisions  loadeedoftrustarenoC 
aufflolent  to  lustily  tbe  inference  of  a  fraudulent 
Intent,  except  where  the  infeiwioe  Is  so  absolute- 
ly inesiatlble  aa  to  preolude  Indulgenoe  In  anr 
other. 

8.  An  anlernment  which  Includes  all  tbe  property 
of  tbe  gntnbira  as  partners  and  Individually,  for 
tbe  benont  of  parteershlp  and  Individual  credit- 
on,  should  be  oonstroed  dIstrlbutlTely,  and  tbe 
partnership  assets  applied  to  the  payment  of 
partnersbip  debts  and  ttie  IndlTldual  anets  to  In- 
dividual liabUlties. 

4.  Aa  respects  fraud  In  law,  wbsre  that  which  Is 
valid  In  an  asHignmeut  can  be  separated  from  that 
which  is  Invalid,  without  defeating  tbe  general 
Intent,  the  maxim,  **  void  in  part,  void  in  Cnfn," 
does  ilot  necessarily  apply,  uid  the  instrument 
may  benustuined  notwltbstandiog  tbe  Invalidity 
of  a  particular  division. 

6.  Fraudulent  latent  Is  not  a  Deoessarr  deductfoa 
from  the  pennMon  to  tbeoredltWBln  tbeseccmd 
class  to  avail  themsdves  of  their  olalnu  In  btddlng 
on  property  sold  at  aucttun. 


Mom— Coitfutton  ctT  ffoodiL 

ne  rule  that  he  who  iwoduoes  a  contusion  of 
foods  shall  lose  his  own  Is  carried  no  further  than 
neocaeity  requires.  When  the  articles  can  be  easily 
dIstinRUisbed  and  separated,  uo  change  of  property 
takes  place,  but  the  burden  Is  on  tbe  guilty  party 
to  dbtingulsb  his  property  or  loae  IL  Queen  v. 
WernwAg,  97  N.  C.  888. 

One  who  willfully  places  the  property  of  another 
In  the  situation  where  It  cannot  be  recovered  or  its 
true  amount  or  value  ascertatued,  by  mixing  It 
with  hfs  own,  or  In  any  other  manner,  will  be  oi»n- 
pelled  to  surrender  the  whole  If  bis  share  cannot  be 
distinguished,  or  respond  In  damages  for  the  prop- 
erty. LltUe  Pittsburg  Cm.  lfln.Gowv.Uttle  Chief 
Con.  Hhi.  Co.  U  Colo.  VZ. 

Where  the  owner  of  goods  wroogfuDy  mixes  them 
with  another's.sothatttaey  cannot  be  Identified  and 
•eparated,  he  thereby  rellnqulsbee  them  to  the 
other,  and  la  entitled  to  no  part  of  tbe  Intermixture. 
For  he  can  derive  no  advantage  from  bis  own 
wrong,  and  the  party  without  fault  Is  under  no 
duty  to  surrender  any  of  his  goods  to  prevent  lom 
to  tbe  tort-fensor.  The  Idaho,  93  U.  8. 67^  5BS  (Z3: 
fTO.  Ml):  Ryder  v.  Hathaway,  SI  Pick.  »»:  Hart  v. 
Ten  Byok.S  Johns.  C3l  CE;  StMrna  v.  Herriek,  US 
Hhs.  U4:AdamBv.  Wildes,  lOJ  Mass.  UB:  Beaeh  v. 
Bohmultz,  SO  HI.  186:  Brsckenrtdge  v.  Holland,  S 
Blaekf.  877:  Leboun  v.  Kelly,  68  Ala.  192;  Seavy  v. 
Dearborn.  1»  N.  H.  861:  Robinson  v.  Holt,  SB  N.  H. 
C6T:  Brakeley  v.  TutUe,  8  W.  Ta.  8^  Ward  v.  BIrea, 
1  Bolle,  188;  Well  V.  Silveistoae,  «  Bush,  006;  81ms 
V.  Olaseoer,  14  Ala.  666. 

But  where  the  goodsaredistmgutsbable  or  the  In- 
termingling ooourred  without  the  owner's  fraud  or 
fault,  be  will  be  protected  In  such  way  aa  the  dr- 
flUDW  ':.nce8  permit.  Thus.  If  the  logs  of  two  own- 
ers become  Innocently  Intermingled  past  Identifica- 
tion, each  may  have  bis  proportion  of  the  lumber 
thev  produce.  Qtott  v.  i^lnerd,  S  New  Bng.  Rap. 
«£,  B8  Tt.  166;  Smith  V.  Sanbom,  6  Qray,  184;  Queen 
V.  Wemwag,  07  N.  C.  883;  Pratt  v.  Bryant,  SO  Vt. 
MB:  Wetherbee  v.  Oreen,  22  Hiob.  811:  First  Nat. 
Bank  v.  Dunbar,*  West.  Rep.  680,  U8  ni.  fS6\  Uartin 
V.  Mawn,  3  New  Bog.  Rep.  266,78  Me.  462;  Clark  v. 
Kelson  Lumber  Co.  94)Biui.  M. 

Or  If.  for  storage,  the  irata  of  dtttareot  persons 
li  by  the  warehouaeniaD  pat  together  pursuant  to 
a  iiTOge  not  obleoted  to,  ttie  mssa  will  be  treated  by 
tbe  law  aa  their  oommon  property,  owned  in  pro- 
portion  to  their  fcspeotlve  deperiti.  Dole  v.OUn- 

m 


stead,  86  HL  ISO:  Brown  v.  Northoutt,  14  Or.  629: 
Inglebrlght  v.  Hammond,  19  (Hiio,  887. 

Different  owners  whose  wood  Is  mingled  without 
tbe  fault  of  either  become  tenants  in  common,  each 
entitled  to  the  quantity  which  be  owned  before  the 
confusion.  Moore  v.  E^e  R.  Co.  7  Lans.  80. 

The  doctrine  of  estoppel  Igr  oausingor  pramfnlng 
a  ooof  usion  oS  goods  has  never  been  carried  su  far 
as  to  apply  to  a  case  where  the  goods  conaistcNl  of 
distinct  artlclce  capattle  of  separation  and  IdeiitlQ- 
oatlOD.  Frost  v.  Willard,  8  Barb.  440;  Anonymous, 
Popbam,  88;  Silsbnry  v.  HoOooa,  S  N.  T.  880;  8am. 
son  V.  Rose.  05  N.  T.  <tl;  Brush  v.  Batten.  16  N.  T. 
State  Rep.  648. 

Whatever  alteration  In  form  property  may  have 
undergone,  the  original  owner  may  take  It,  in  Its 
new  shape,  U  he  can  Identify  the  original  materials. 
6  Hen.  TIL  16;  IS  Hen.V]n.  10;  Fitzh.  Abr.  liar.  144; 
Bro.  tit.  Prcgisrtv.  S3;  Betts  v.  Lee,  6  Johns.  848; 
Brownv. Bu,7Cow.SS;  Curtlsa  v.Qrost,  SJoluia. 
108. 

Where  a  thief  or  a  wlUf  ul  trespasser  takes  ma- 
terial from  the  owner  and  maoufaotures  It,— c 
makes  com  Into  whiskey  .-the  title  to  the  property  Is 
not  changed,  but  the  whiskey  belongs  to  tbe  owner 
of  tbe  original  material,  and  bis  oredttor  may  sell  It 
on  execution  against  him.  JusL  Dig.  lib.  10,  tU.  4, 
leg.  12, 1  %  Vinn.  Inst.  Ut.  1,  pL  SB;  Puffend.  Bk.  i. 
ohap.7, 1 10;  Wood,  IDSUSS:  Brown.Civ.  and  Ad.  L.UO: 
Betts  V.  Lee.  6  Jotaoa  340;  Curtlss  v.  Oroat.  6  Johoa. 
100;  i  Kent,  Com.  863;  Snyder  v.  Tanx.  t  Rawie,  4S7; 
Ryder  v.  Hathaway.  SI  Pick.  SM;  WIngate  v.  Smith. 
SO  He.  287;  WUlard  v.  Rice,  11  Met.  40^  Sllsburr  v. 
HcGoon,  8  N.  Y.  8IV,  rev*g  4  Denlo,  an,  and  over> 
ruling  6  Hill.  438;  RockweU  v.  Saunders,  U  BKrta. 
478;  Dunning  v.  Steams,  0  Barb.  080. 

If  two  persons  voluntarily  mingle  their  wheat  In 
a  common  Un,  tbey  beoome  tenants  In  common; 
and  tbe  sale  of  the  entire  mass  by  one  subjects  him 
to  an  acUon  of  trover  by  tbe  other.  lost.  lib.  S,  tit. 
Lin:  Tin.  Abr.  Ut.  iVupertv,  S:  White  v.  Osbom. 
21  Wend.  IS:  Nowlen  v.  Colt. «  Hill.  461. 

ntougfa  the  form  of  personal  property  baa  been 
rightfully  or  wrongfully  obanged.  while  tbe  owner 
has  not  parted  with  his  title,  he  may  have  It  where- 
ever  found,  in  itsnewsbape.  Betts  v.  Lee,&Johus. 
848;  Curtlss  v.  Oroat,  6  Johns.  188:  Babcook  v.  OUl. 
10  Johns.  07;  Freeroan  v.  McLennan,  S6  Kan.  Ifi; 
Stevens  v.  Brigga,  6  Pick.  ITT;  Worth  v.  Northaaa.  4 
Ired.  L.  lOK;  Qallup  v.  Jossslyn,  7  Tt.  881:  Rldclte  v. 
Driver,  12  Ala.  800.  The  last  esse  was  where  wood 
was  ooaveited  Into  oonl. 

IM  U.8. 
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A  TbeTlolatioabrttacaflnsnonof  tbeirflduetorr 
nlationt  to  t6«  bank,  of  wtdob  they  were  oflloen, 
or  tbelr  tmtment  of  the  depoeltorg  In  the  bank- 
ing firm  of  whlcb  the;  were  members,  doea  not 
render  tbe  aasfffament  of  all  tbelr  property  for 
tbe  benefit  of  tbalr  eredltofstherefore  ftandulent. 

T.  Ashnreholderof  anatlonal  banboannottraDsfer 
his  Bbiii-cfl  when  the  corpnraCion  la  f&Ulnir.  or 
manipulnte  a  release  thereti-um  so  as  to  escape  his 
Individual  llabiUtr  for  Its  debts:  but  tbe  existence 
of  this  linbilitr  does  not  prci'eot  assignors  from  a 
lawful  disposition  of  tbelr  property  for  the  bene- 
fit  of  their  creditors. 

6.  Confusion  of  property  doea  not  destroy  tbe 
equity  to  follow  misapplied  property,  but  con- 
Terta  it  Into  a  charj^  upon  the  entire  mass,  friving 
to  the  party  Injured  by  the  unlawful  dlrerslon  a 
priority  o^.rlgbt  overthe  other  creditors  of  tbe 
pissessor. 

•l  Purchases  made  and  paid  for  out  of  tho  general 
mass  cannot  be  claimed  by  tbe  bank,  unices  it  la 
shown  that  Its  own  moneys  then  In  tbe  fund  were 
appropriated  for  that  purpose. 

Ml  The  doctrine  of  election  means  that  where  two 
Inconatstent  rights  are  presented  to  tbe  ehoioe  of 
a  party,  by  a  person  who  manifests  the  clear  In- 
tention that  he  should  not  enjoy  both,  he  must 
accept  or  reject  one  or  tbe  other;  and  so  one  can- 
not take  a  taeneflt  under  an  Instrummt  and  then 
repudiate  It. 

11.  Creditors  bare  no  equity  which  can  estop  the 
bank  from  receiving  what  may  come  to  it  under 
tbe  aaeignment,  and  In  doing  bo  It  will  not  occupy 
Inconsistent  poeltlons.  Ibat  It  sought  to  have  tbe 
deed  set  aside  does  not  deprive  It  of  its  rights  un- 
der ii,  upon  the  failure  of  tb)  attack. 

IS.  While.  In  Virginia,  tbe  trustees  and  beneflclarica 
lo  a  deed  of  trust  to  secure  bona  fide  debts  occupy 
tbe  position  of  purobBsere  for  a  valuable  coneid- 
•ratlon,  yet  they  cannot  hold  with  notice  of  the 
fraudulent  intent  of  their  grantor,  or  of  the  fraud 
rendering  bis  title  void;  and  notice  to  tbe  trustees 
U  notice  to  the  beneficiaries.  The  truateee  are 
obargeaMe  with  a  knowledge  of  all  tbe  facts  that 
Inquiry  would  have  disclosed. 

[Nofc  87.  IW.] 
Argutd  iVoB.  7,  8, 2S89.  Deeided  MarAS,  1S90. 

APPEALS  from  adeem  of  the  Circuit  Court 
of  the  Untied  States  for  the  Eastern  Dis- 
trict of  Virginia  refusing  to  set  aside  a  deed  of 
assignment  as  fraudulent  and  void  and  decree- 
ing that  tbe  receiver  of  the  bank  is  entitled 
to  the  property  in  tbe  hands  of  tbe  assignee 
paid  for  with  moneya  of  the  bank.  Affirmed. 

\  672]     Statement  by  JIfr.  Chief  Juttiee  Faller: 

These  are  appeals  from  a  final  decree  of  tbe 
Circuit  Court  of  the  United  States  for  the  East- 
em  District  of  Virginia,  entered  on  the  flfleenth 
day  of  June.  1886,  upon  abill  in  equitv  brought 
by  Willinm  H.  Peters,  receiver  of  tbe  Exchange 
Kttional  Bank  of  Norfolk,  against  Robert  T. 
E.  Bain,  George  M.  Bain,  Jr.,  and  James  O, 
Bain,  late  partner*  under  tbe  name  and  style  of 
Bain  &  Brother,  survivors  of  themselves  and 
Thomas  A.  Bain,  deceased;  and  John  T.  Grif- 
fin, William  W.  Old  and  John  B.  Jenkins, 
trustees  under  a  deedof  assljmnient  from  Bain 
A  Brother:  and  upon  a  cross  bill  filed  by  said 
trustees.  The  cause,  after  being  brought  to  is- 
sue, was  referred  to  a  special  master,  who  took 
evidence  and  reported  thereon,  and  was  heard 
by  Mr.  Vhitf  JutUce  Waite  and  tbe  circuit 
Judge. 
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Tbe  opinion  of  the  court  was  delivered 
tbe  chief  justice,  and  is  as  follows: 

"This  is  a  suit  in  equity  begun  by  the  receiv- 
er  of  the  Exchange  National  Bank  of  Norfolk, 
so  insolvent  naiiooal  bank,  for  a  two-fold  pur- 
pose, ibat  is  to  say:  (1)  to  set  aside  an  assign- 
ment made  by  Ibe  partnership  firm  of  Bain  & 
Bro.  and  tbe  several  members  tbeiraf  for  tbe 
benefit  of  their  creditors,  and  to  subject  tbe  as- 
signed property  to  the  payment  of"^  debts  due 
tbe  bank;  and  (2)  to  charge  property  in  the 
hands  of  the  assignees  with  the  trust  in  favor 
of  tbe  bank  because  it  was  bought  with  moneys 
of  tbe  bank,  which  certain  members  of  the  firm, 
who  were  offlcera  of  the  bank,  had  wrongfully 
used  for  that  pumoae. 

"The  materiul  facts  are  these;  The  Exchange 
National  Bank  was  organized  May  18,  18tS.  I^'S] 
with  a  capita]  of  IIOO.OOU,  which  was  increased 
November  18,  1866,  to  |150.000.    Its  place  of 
business  was  Norfolk,  Va. 

"The  firm  of  Bain  &  Bro.,  composed  origi- 
nally of  R  T.  K.  and  James  Q.  Bain,  began 
business  in  Portsmouth,  Va..  as  brokers  and 
private  bankers  in  September,  1865,  with  an 
assumed  capital  of  $5,000,  placed  to  the  credit 
of  the  two  partners  on  the  books.  George  M. 
Bain,  Jr.,  was  admitted  as  a  partner  soon  aflcr 
tbe  business  was  started  and  Thomas  A.  Bain 
in  1868  or  1868,  but  be  died  in  1877.  T)>e  cap 
ital  was  never  Increased,  but,  on  tbe  contrary, 
the  drafts  of  the  partners  soon  exhausted  tlie 
original  credits  and  much  more  besides.  At 
the  time  of  the  failure  the  balances  against  the 
partners  respectively  were  as  follows: 

"James  G.  Bain   f5*.796  73 

••E.  T.  K.  Bain  „   47  JBB  21 

"George  M.  Bain,  Jr   7,1«  an 

•Thomas  A.  Bala's  estate   iOfiiS  41 

"tnall   $iaf.3«  76 

"Portsmouth  is  separated  from  Norfolk  by 
tbe  Elizabeth  River,  one  place  being  on  one 
side  of  <the  river  and  the  other  immediately  op- 
posite on  the  other.  On  the  ?lh  of  July,  1870, 
the  firm  became  Bbareholders  in  tbe  bank,-  and 
the  next  ds^  George  M.  Bain.  Jr.,  was  elected 
cashier.  This  office  be  held  until  April  2d, 
1835.  R.  T.  K.  Bain  was  elected  a  director 
January  3, 1872.  and  be  served  in  that  capacity 
all  the  time  thereafter  during  the  existence  o*f 
the  bank.  James  G.  Bain  was  elected  assi^anl 
cashier  August  11, 1878,  and  he  held  thatoffice 
until  January  11, 1881,  when  he  was  miUle  vice- 
president,  In  which  capacity  be  acted  until  tbe 
end.  Thomas  A.  Bain  was  elected  a  director 
January  11,  1876,  and  this  office  be  held  until 
his  death. 

"On  tbe  9tb  of  September,  1878,  the  capital 
stock  of  the  bank  was  increased  from  $160,000 
to  $300,000.  The  names  of  the  subscribers  are 
not  given  and  no  money  was  paid  on  that  day, 
but  the  whole  amount  of  $50,000  was  carried 
in  the  receiving  teller's  cash  as  a  cash  item  un-  1674] 
til  October  14, 1878,  when  tbe  followingparties 
gave  their  checks  on  the  bank  f6r  the  fwiowing 
amounts: 

"Bain  ft  Bro   SHt.OOt) 

"John  B.  Vbltefaead  «.   U,000 

"James  H.  Toomer   tiOOO 

•*a90Tg9  U.  Bain.  Jr.    S.€00 

"In  all   .  "isiXOOO 

*'Certtlleates  ot  Mock  were  Issued  to  these 
44  •»? 
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parties.  respcctiTelv,  for  the  sham  repreeeoted 
by  ilieir  aeverol  checkB.  On  tlie  10th  of  May, 
le74,  tbe  stock  was  increased  to  fSOO.OOO,  R 
H.  McDonald,  of  Catlforoia,  toktog  and  paying 
for  Ihe  wbole  of  the  additional  amount. 

"At  tbe  time  of  the  failure  of  tbe  bank  the 
follon-ing  persona  held  abares  as  follows: 

"Btttn  Sc  Bro   SSSsfaares- 

'*George  M.  Bain,  Jr.  SSe  do. 

"Jamw  O.  Bain    91  do. 

"H.T.  K.  Bain   91  do. 

"Tbomaa  A.  BuId's  estate   91  do. 

"George  M.  Bain. Jr.,an<IJohD  B.Wblt*- 

head  100  do. 

"InaU  1,187  do. 

"Very  soon  after  Baio  A  Bro.  became  con- 
nected with  the  bank  they  began  to  absorb  its 
funds.  Aa  they  wanted  mooey  they  got  it  with 
or  without  security,  as  was  most  convenient  for 
tbem.  They  bad  do  direct  conDectioo  In  their 
own  private  banking  business  with  tbe  bankers' 
clearing-house  at  Norfolk,  but  they  were  rep- 
resented in  tbat  association  by  tbe  Exchange 
Bank,  which  paid  all  balances  against  them, 
and  these  at  aoote  times  amounted  to  very  large 
sums.  The  commercial  and  buBiotss  paper 
which  they  took  at  their  banking-house  in 
Portimouth  was  largely  rediscounted  for  them 
at  tbe  bank,  and  on  the  81st  of  March,  1885, 
their  iodebtedneas  to  the  bank  has  been  stated 
approximately  as  follows: 

I67S1     "Bala  ft  Bra's  notes,  eco.,  uslndorwd 

and  unsecured   fS0O,OOD  OO 

**Notea  or  others  Indorsed  t)7  them          O08,2S1  90 

"OMh  tickets   ni  00 

**Batn  ft  Bro^  notes  Indorsed  hy  bank 

and  dlBoonoted  In  New  York   tOfidO  00 


"tnafl  tM«.4BS9B 

"In  addition  to  this  Oeorge  M.  Bain,  Jr., 
and  James  G.  Bain  each  owed  tbe  bank  very 
considerable  sums.  Such  being  the  condition 
of  affairs,  the  comptroller  of  the  currency  re- 

auired  the  bank  (o  reduce  at  once  tbe  unsecured 
Bbt  of  ^n  A  Bro.  and  to  make  good  the  de- 
flclencj  in  Its  reserve  fund.  In  consequence  of 
this  the  firm  on  tbe  81st  of  March  sold  to  the 
bank  tbe  following  stocks  and  bonds: 

"SMboard  Oompren  CompaDr  stocks  •■n.an 

"Meherrin  Valley  Railroad  bonds   830.000 

"Soutbem  Teleerapb  boads,of  ttatf  par  value 

ot  tlW^  at   70,000 


"In  aU  8670,000 

—and  guaranteed  that  the  same  should  yield  the 
amount  for  which  they  were  taken  whenever 
put  on  the  market  and  sold.  This  guarantee 
wa?  secured  b^  a  transfer  of  the  interest  of  the 
firm  in  the  Richmond  Cedar  Works,  and  also 
in  180,000  of  Southern  Telegraph  bonds  held 
as  collateral  security.  This  being  done,  and 
the  firm  also  agreeing  not  to  assign  their  other 
property  for  tbe  benefit  of  creditors  with  pref- 
erences against  the  bank,  notes  of  the  firm  and 
other  indebtedness  to  the  amount  agreed  on  as 
the  value  of  the  stocks  and  bonds  were  surren- 
dered and  the  unsecured  debt  thereby  nomioRlIv 
reduced.  While  some  of  tbe  stocks  and  bonds 
thus  transferred  had  been  before  that  time  In 
the  possession  of  tbe  bank  or  some  of  its  oflB- 
cers,  tbe  evidence  does  not  establish  tbe  fact 
that  ihcy  had  been  in  any  way  pledged,  or  that 
tbe^  could  be  legally  held  by  tbe  oaok  as  se- 
cunty.  They  were  all,  so  far  as  appears,  tbe 
1 676]  propcrtv  of  tbe  firm,  free  of  any  specific  clnim 
of  the  bank.   The  value  of  the  stocks  and 


bonds  thus  transferred  falls  between  two  and 
three  hundred  thousand  dollars  short  of  the 
amount  for  which  they  were  taken,  and  the 
Ricbmond  Cedar  Works  stock  and  Southern 
Telegraph  bondn,  held  as  collaieral  to  Uie  guar- 
anty against  this  deflcfencj,  are  of  but  little 
value. 

"What  was  thns  done  did  not  satiafv  the 

comptroller,  and  on  the  2d  of  April,  1886.  he 
took  possession  of  the  bank  for  toe  purpose  of 
winding  up  its  affairs.  Tbe  banking- houice  in 
Portsmoutn  cloeed  its  doors  at  the  same  time. 
This  produced  great  excitement  both  in  Porta- 
moutb  and  Norfolk,  and  resulted  in  the  assign- 
ment which  is  now  attacked.  Mr.  Old,  one  of 
the  assignees,  is  an  attomey-at-law,  and  was 
retained  as  counsel  for  tbe  firm.  He  advised 
them  in  all  their  mat'ers  and  drafted  the  as- 
signment. He  was  informed  of  tbe  agreement 
which  had  been  made  not  to  assign  with  pref- 
erences against  the  bank,  and  knew  generally 
of  the  large  indebtedness  of  tbe  firm  and  of  ita 
members  to  the  bank.  He  also  knew  of  the 
transaction  between  tbe  bank  and  the  firm  on 
tbe  81st  of  March,  and,  hearingthat  it  was  the 
intention  of  the  creditors  of  the  bank  to  eojoin 
the  assignment,  he  made  haste  to  have  It  exe- 
cuted and  recorded  before  anything  of  that 
kind  was  done. 

"The  actual  value  of  tbe  property  which 
passed  by  the  assignment  does  not  exceed  five 
hundred  thousand  dollars.  The  property  con- 
sists very  largely  of  real  estate  In  Portsmouth 
and  Norfolk  County,  tbe  title  to  most  of  which 
was  in  it  T.  E.  Bain.  Tbe  books  of  tbe  firm 
are  entirely  unreliable.  In  fact,  no  general 
ledger  was  ever  kept,  and  traiuMCtions  to  enoi^ 
mous  amounts  can  only  be  traced  by  memo- 
randa on  slips  of  paper  with  the  help  of  tbe 
explanations  of  R.  T.  E.  Bain,  who  was  the 

Erincipal  manager.  No  accounts  at  all  were 
epi  with  the  bank,  and  everything,  so  far  as 
Bain  &  Bro.  were  concerned,  was  found  in  the 
greatest  confusion. 

"After  the  death  of  Thomas  A.  Bain  tbe 
business  of  tbe  firm  was  conducted  in  all  re- 
spects as  it  hod  been  before.  The  indebtedness 
of  tbe  firm  to  depositors  and  otherwise  at  the 
time  of  the  failure  baa  not  been  accurately  de- 
termined, but  ctainw  of  depositors  have  already 
been  proved  against  tbe  trust  to  more  than 
$750,000,  and  it  is  not  unlikely  tbat  tbe  entire 
indebtedness,  other  than  that  to  the  bank,  may 
approach  a  million  of  dollars. 

"The  money  received  bv  tbe  firm  from  tbe 
bank  was  generally  mingled  with  that  which 
was  got  from  other  sourrea,  and  it  hn-<t  been 
impossible  to  trace  it  directly  into  propert^v  now 
in  tbe  hands  of  the  assignees,  except  m  the 
following  cases: 

"iteat  AUdte. 
'1.  InventoiT  No.  Se.  bou«bt  Mar.  187fl...    $8U  « 
"S.  Inventory  No.  SX  bought  itepiember, 

1881   80000 

"8.  Inventnrr  No.  SA.  bought  April.  1884. . .  1.UT  41 
*X  Inventorv  Nos.  85,  SS,  67.  ImuKht  Au- 
gust, IfBI.  andOctotwr.  1W2,  KaM 

and91,n8.I6   1.688  80 

"Cotnrado  Mines. 
"5.  Boomeranff,  bought  Auouat  80. 1881,.   18,833  OB 
"6,  Laura   Dunmore,  boasot  Aucust  i, 

itiM.  :.  S^OO 

"Ptnonaitv- 
Dismal  Swamp  Canal  bond,  iMHight  De- 
eooiber.  isw   S,100t)( 

183  r.  s. 
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Seaboard  aod  Boaooke  Railmnd  Co'a  _ 
stock.  1  ihare,  bourtat  about  18T9....      90  00 
Oceao  View  RsllrODa  sod  Hotei  stock, 

mabares.bouKlitUoU>ber,l(180   «,100  00 

na  Cbesapefike  and  Idaho  Gold  and  8U- 
ver  HtDiDg  Co'a  atook,  888  abares, 

bouf ht  after  1881   OH 

■ML  Ouaoo  'ex.  Mt.  BdKeo4>iQb,*  paid  for 
by  Bxchaoffe  National  Bodk  Febru- 
ary 15,  1664.  tGe,7».97,  part  thereof 
on  hand  April  WIl,  IW.  and  other 
parta  in  open  aooouatadue  forMlea 

thereof  15,0M  61 

"14.  Norfolk  and  Ouray  Hlnlofr  Go's  stock, 
8,114  aharee,  whereof  the  (tssitrDees 
bold  S,a(e  shares,  which  coat  $0$  per 

share  80,0M  00 

la.  Personal  estate  of  Jas.  O.  Bain   l,esi  S9 

"1.  As  to  the  trust  resulting  to  the  baak  by 
reason  of  the  wrongful  aod  unlawful  use  of 
its  funds  b;  1u  olScers  in  the  purchase  of  prop- 
erty for  the  6rm  or  the  several  memliers  there- 
of, this  branch  of  tb«  caso  divides  itaelf  into 
two  parts,  the  first  relating  to  property  which 
was  purchased  with  moneTS  that  can  be  iden- 
tified as  belonging  to  the  bank;  and,  second, 
to  that  which  was  bought  and  paid  for  by  the 
firm  out  of  the  general  massof  moneys  in  their 
possession,  and  which  mar  or  may  not  have 
been  made  op  in  part  of  wnat  had  been  wrong- 
fully taken  from  the  bank. 

"As  to  the  first  of  these  classes  of  property 
we  entertain  no  doubt  that  the  trust  exists,  and 
that  it  may  be  enforced  by  the  receiver  unless 
the  assigneefl  of  Bain  &  Bro.  occupy  the  posi- 
tion of  bona  fide  purchasers'for  a  valuable  con- 
■ideration  without  notice.  The  evidenceshows 
tiejond  doobt  that  the  affairs  of  the  bank  were 
managed  almost  exclasivety  by  the  members 
of  the  firm.  The  funds  of  the  uank  were  un- 
der the  immediate  control  of  its  officers  aod 
agents,  and  coosequcntly  as  its  trustees.  These 
funds  were  converted  by  them,  regardless  of 
their  duty  as  trustees.  Into  this  particular  prop- 
erty, which  still  exists  ipcaV,  Ho  money 
was  used  in  these  purchases  other  tlian  such  as 
was  taken  directly  from  the  bank  for  that  pur- 
pose. Under  these  circumstances  the  propertv 
stands  in  the  place  of  the  money  used,  and  it 
might  have  been  reclaimed  b^  the  bank  at  its 
elecUou  any  time  before  the  nglits  of  innocent 
third  parties  intervened.  Thia  Is  elementary. 
The  receiver  succeeded  to  the  rights  of  the 
iMok  in  Ibis  particular. 

"The  property  in  the  secoud  class,  however, 
occupies  a  different  position.  There  the  pur- 
chases were  made  with  moneys  that  cannot  be 
identified  as  belonging  totbe  bank.  The  pay- 
ments were  all,  so  far  as  now  appears,  from 
the  general  fnnd  then  In  the  possession  aod 
under  the  control  of  the  firm.  Some  of  the 
money  of  the  bank  may  have  gone  into  this 
fund,  but  it  was  not  distinguishable  from  the 
rest.  The  mixture  of  the  money  of  the  bank 
with  the  money  of  the  firm  did  not  make  ibe 
bank  the  owner  of  the  whole.  All  the  bank 
could  in  any  event  claim  would  be  the  right  to 
drawoutof  thegencnUmassof  money,  so  long 
as  it  remained  money,  an  amount  equal  to  that 
which  had  been  wroogfullv  taken  from  its 
own  possession  and  put  tlierc.  Purchases 
made  and  paid  for  out  of  the  general  mass  cau- 
not  be  claimed  by  the  bank,  unless  it  is  shown 
that  its  own  moneys  then  in  the  fund  were  ap- 
propriated for  that  purpose,  Nothing  of  tiie 
kind  baa  been  attempted  faer^  and  it  has  not 
even  been  ahowu  that  when  the  properly  in 
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this  class  was  purchased  the  firm  had  in  its 
possession  any  of  the  moneys  of  the  bank  thnt 
could  he  reclaimed  in  specie.  To  give  a  cestui 
que  trutt  ibe  twneflt  of  purchases  uy  bis  trus- 
tees, it  must  be  sotisfacturily  shown  that  they 
were  actually  made  with  the  trust  funds. 

"In  Virginia  an  assignee  for  the  benefit  of 
creditors  is  deemed  a  purchaser  for  a  valuable 
consideration.  This,  it  is  conceded,  has  been 
established  by  a  long  line  of  judicial  decisions, 
and  is  now  a  rule  of  property  in  that  State.  As 
such  it  is  binding  on  us  as  authority,  but  we 
think  in  tliis  case  t1)c  Rssiguees  are  cliargcable 
with  notice  of  tlie  equities  of  the  bank.  They 
may  not  have  had  actual  knowledge  of  the 
wrongful  couversionof  ihe  moneysof  thebnuk 
into  the  property  which  has  now  ))een  identi- 
fied ae  such,  but  it  is  clear  that  Mr.  Old.  who 
alone  of  the  assignees  was  preftenl  during  the 
Degotiiitions  which  preceded  the  assignment, 
had  full  notice  of  the  confusion  which  existe<l 
in  the  affairs  of  the  bank,  as  well  as  those  of 
the  firm,  and  of  the  intimate  relations  which 
for  a  long  time  existed  between  the  two  iusli- 
tutions.  The  assignment  was  hastened  to  pre- 
vent further  complications,  and  we  have  no 
besitalion  in  holding  that  the  assignees  took 
title  subject  to  any  equities  that  might  be  found 
to  exist  ID  favor  of  the  bank.  They  were  put 
on  inquiry,  which  ther  avoided  to  save  what 
they  could.  [Jndcr  tliese  circumstances  we 
hold  that  the  receiver  is  entitled  to  a  surrender 
by  the  assi^^nees  of  fuch  of  the  properly  whirh 
it  is  fouod  had  actually  been  purchased  \^  itb 
the  moneys  of  the  bank  as  be  elects  to  take, 
but  of  no  other. 

"2.  As  to  ibe  flwiignmont.  By  a  Statuto  of 
Virginia  a  creditor  may  file  a  bill  to  set  a.'^idc 
a  conveyance  by  his  debtor  on  the  ground 
fraud  without  having  first  obtained  a  jud.i{- 
ment  This  suit  was  therefore  properly 
brought  We  find  no  evidence  whatever  of 
any  actual  fraudulent  Intent  on  the  part  of  the 
firm,  or  either  of  the  partners,  lo  binder  and 
delay  their  creditors.  They  devoted  oil  their 
property,  parlnersliip  and  individual,  of  every 
kind,  to  the  payment  of  their  debts.  Nothing 
whatever  was  kept  back.  It  isb-uc  some  crca- 
itnrs  were  preferred  over  others,  but  this  U  al- 
lowable invirgioia.  From  thecase of SkipicUh 
V.  Cunningham,  8  Leigh,  271,  decidtsl  In  1837, 
until  now  such  has  been  the  recognized  law  of 
the  State,  and  tiiifl  was  cooccded  in  the  argu- 
ment. 

"  It  is  a  matter  of  no  importance  in  this  con- 
nection that  the  debt  to  the  bank  was  created 
by  fraud  or  that  the  assignors  were  sharehold- 
ers in  the  bank  and  liable  as  auch  to  assess- 
ments by  the  comptroller  of  the  currency  to 
meet  Its  debts.  Fraud  in  the  creation  of  an 
impreferred  debt  is  not  ground  for  setting  a-^ide 
an  assignment  fortbc  benefit  of  crcditors'wiiich 
is  otherwise  valid,  and  the  shareholder  of  an 
insolvent  bank  is  no  more  prohibited  from  pre- 
ferring creditors  as  against  his  liability  in  that 
capacity  thnu  he  is  as  against  anyone  else  that 
he  owes.  The  assignment  does  not  in  any  re- 
spect change  the  liability  of  the  sharpholderb; 
that  was  fixed  on  the  failureof  the  bank  before 
the  transfer  was  made.  As  has  already  been 
shown,  so  much  of  the  property  assigned  as  ia 
charged  with  a  trust  in  favor  of  the  bank  can 
be  reached  in  the  hands  of  the  assignees.  The 
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promfsenot  to  uslffo  vllh  preferences  agnlnst 
the  bank  does  not  of  itself  avoid  mich  an  assign- 
ment  for  fraud. 

"It  is  claimed,  however,  that  the  deed  is 
fraudulent  and  void  on  tis  face — (I)  because  it 
appropriatea  partaerahip  assets  to  the  payment 
of  indirid  ual  debts  in  preference  to  the  debts  of 
the  partoeiship;  and  (2)  because  of  the  peculiar 
provision  which  is  made  for  bidding  by  the 
creditors  of  the  second  class  at  any  public  sale 
lli:it  may  be  made  of  ibc  assigned  property. 

"As  to  the  first  of  tbcso  ubjcclions  it  is  Ruffi- 
cfcnt  to  say  lliat  as  early  as  14S7  the  Supreme 
Court  of  Appeals  of  Virginia  decided,  in  the 
caxofMeCwloughy.  SommerviUe,  Sheifib,  418, 
that  a  provision  like  that  contained  in  this  deed 
did  not  vitiate  the  assignment,  but  that  a  court 
of  equity  would,  if  required,  so  control  the 
[681 J  administration  of  the  truct  as  to  apply  the  part- 
oersbip  property  to  the  payment  of  the  partner- 
ship debts  in  preference  to  tiiose  of  the  individ- 
ual parlaers,  and  the  individual  property  to 
Individual  debts.  This  ruling  was  followed  In 
0<mion  v.  Camion,  18  Gratt.  887,  decided  in 
1868,  and  its  authority  was  recognized  by  alt 
the  judges,  though  there  was  some  difference 
of  opinion  as  to  its  applicability  to  the  particu- 
lar facts  of  the  latter  case.  We  see  no  reason 
to  dipart  from  what  seems  now  to  be  the  recog- 
nized rule  of  decisiofl  in  the  State,  and  we  have 
no  hesiiatioo  in  saying  that  jf  there  ever  can  be 
a  case  where  such  an  assignment  ougbt  to  be 
suMnincd  it  should  be  in  this. 

"The  evidence  discloses  such  a  mingling  of 
partnership  and  individual  assets,  and  of  part- 
ncr-'hip  and  individual  debts,  as  to  makeit  dilfi- 
culi  in  some  cases  to  separate  Ihe  one  from  the 
other.  After  a  long  and  careful  investigation  of 
the  whole  matter,  a  separation  may  now  have 
been  made  which  approximates  correctness, 
but  when  the  assignment  was  made  it  is  not 
prolxihle  that  this  could  easily  have  been  done. 
All  tlie  property,  including  that  of  the  Arm 
and  that  beionginji;  to  tbe  several  partners  Indi- 
vidually, has  been  put  into  the  trust,  and  in  the 
nrtminislrution  may,  if  necessary,  be  so  mar 
sbniled  as  to  prevent  the  creditors  of  the  indi- 
vidual partoers  from  getting  an  illegal  advan- 
tage over  those  of  tbe  pitrttiersbip,  and  «t«e 
tcna;  at  any  rate,  we  find  ooibing  which,  un- 
der the  circumstances  of  tfais  case,  viewed  In 
the  light  of  the  derisions  of  the  highest  court 
nf  Vircinia,  will  render  tbe  whole  assignment 
fraudulent  and  void  as  to  the  bank,  andsubject 
the  property  to  tbe  payment  of  Its  debt  in  pref- 
erence to  au  others,  aa  it  is  clai  ned  should  be 
done. 

"  It  will  be  time  enough  to  conrider  in  what 
way  tbe  trust  ougbt  to  be  administered  when  a 
case  is  mailt:  for  that  purpose. 

"  This  brings  :u  to  the  consideration  of  tbe 
bidding  clause  of  which  complaint  is  made, 
and  as  to  tbis  it  may  be  said  tnere  is  no  pro- 
vision which  can  lo  any  manner  leiult  to  tbe 
advtintage  of  tbe  aasignon  In  opposition  to  the 
creditors,  for  until  the  creditors  are  all  paid  In 
full  the  assignors  can  get  nothing.  If  payment 
rsaSI  ^  made,  it  matters  not  to  the  creditors  now  It 
is  done.  In  no  event  can  any  but  tbe  first  and 
Mcond  class  creditors  be  affected  injuriously, 
ned  ther  are  not  here  complaining.  Although 
tiie  bank  is  named  as  a  creditor  in  each  of  the 
clasaea,  the  ol^Ject  of  tbe  pieaent  lult  Is  not  to 
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control  tbe  administration  of  tbls  branch  of  the 
trust,  but  to  set  aside  the  assignment  altogether. 

"The  only  question  we  have  now  to  consider, 
tberefore.  is  whether  tbis  particular  provision 
is  fatal  to  tbe  whole  assignmeat.  There  is 
nothing  whatever  in  tbe  inatnuneot  to  show 
that  if  it  bad  been  supposed  this  direction  to 
the  assignees  could  not  legally  be  followed,  the 
assignment  would  not  have  been  made  in  lis 
present  form  with  tbis  provision  left  out  Oo 
tbe  contrary,  everything  looks  the  other  way, 
for  the  assignees  are  authorized  to  sell  at  either 
public  or  miTatesale,  accoidiac  to  tbelrdiscre- 
tion,  and  » la  Only  when  the  sale  is  public  that 
the  bidding  clause  becomes  operative.  Tbe  evi- 
dent purpose  was  to  stimulate  bidding,  not  to 
give  one  creditor  an  unconscionable  preference 
over  another,  sor  to  secure  any  special  advan- 
tage to  tbe  assignors.  It  is  not  aucn  an  essential 
part  of  the  scheme  of  the  trust  as  to  make  it 
vital. 

"  At  most  It  Is  a  mere  appendage  which  may 
be  lopped  off  without  injury  to  tbe  main  pur- 
pose of  tbe  Instrument,  its  only  effect,  so 
far  aa  tbe  deferred  creditors  are  concerned, 
must  be  for  their  advantage,  because  the  more 
the  property  sells  for  the  greater  will  be  the 
chances  of  paying  those  preferred  in  full  and 
leaving  something  for  those  who  are  unpre- 
ferred. 

"  No  creditor  can  have  an  assignmentfor  tbe 
benefit  of  creditors  set  aside  at  his  suit,  except 
It  be  on  tbe  ground  that  he  has  been  defrauded. 
If  tbis  particular  provision  operates  as  a  fraud 
upon  those  who  are  affected  by  it,  relief  can 
undoubtedly  be  had  in  some  appropriate  pro- 
ceeding for  that  purpose,  but  that  la  not,  as  baa 
been  seen,  tbe  purpose  of  the  present  suit. 

"Our  conclusion  is  that  tbe  sssignment  is 
valid,  but  that  the  receiver  is  entitled  to  the 
surrender  to  blm  by  tbe  assignees  of  such  of 
the  property  in  their  bands  bougbtand  paid  for 
with  tbe  moneys  of  tbe  bank  as  be  elects  to 
take." 

A  decree  in  accordance  with  tbe  opinion  was  [683] 
thereupon  entered,  and  from  it  the  receiver  and 
the  trustees  respectively  appealed. 

The  receiver  assigns  errors  as  follows:  That 
tbe  court  erred  (1)  fn  zefusing  to  set  aside  the 
deed  of  asalgnment  of  Bain  ft  Bro.  ss  fraudu- 
lent in  fact;  (3)  in  falling  to  declare  the  assign- 
ment void  because  executed  in  fraud  of  sec- 
tions 61&1  and  6234  of  the  Revised  Statutes  of 
the  United  States;  (8)  in  holding  that  tbe  re- 
ceiver was  entitled  "  to  a  surrender  by  tbe  as- 
signees of  such  of  tbe  property  whicb  it  is 
found  bad  actnally  been  purchased  with  the 
moneys  of  tbe  bank,  but  of  no  other;"  (4)  fn 
holding  that  tbe  assignment  '*  was  made  and 
executed  without  any  actual  fraudulent  intent 
on  tbe  part  of  Ihe  said  grantors  or  either  of 
them  to  hinder  and  delay  their  creditors;"  (0)  in 
holding  "that  (he  a^  deed  of  asdgnment  la 
not  fraudulent  and  void  oo  Its  face. 

Tbe  trustees  assign  as  error  that  the  cotirt 
erred  (1)  in  finding  that  the  trustees  were  tohe 
considered  as  affected  by  constructive  notice, 
as  to  certain  of  the  property  held  by  tbem,  that 
ii  bad  been  purchased  witb  the  money  of  the 
bank,  and  that  the  receiver  was  entitled  to  re- 
ceive so  afiucb  thereof  as  be  elected  to  take,  and 
was  not.  I9  2>«klb£  «uch  election  and  receiTlng 
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•uch  pnnwrty,  eatopped  ttcm  iccelTlDg  the 
benefit  of  tbe  said  deed  of  trnat  in  favor  of  tbe 
Exchange  National  Bank;  (2)  In  tbe  amount  of 
jHToperty  decreed  to  bave  been  traced;  (3)  in  de- 
creeing tbat  as  to  proper^  purcbaaed  witb  the 
mone;  of  tbe  ExchanKe  National  Bank,  and 
traced  into  iucb  property,  there  ivas  a  result- 
ing trust  in  favor  of  tbe  bank,  of  which  the 
trustees  were  to  be  considered  as  having  had 
constructive  notice;  (4)  in  decredng  tbat  the 
costs  of  the  suit  be  paid  oat  of  tbe  trust  funds 
In  tbe  hands  of  tbe  trustees. 

Meiara.  Theodore  S.  Gajvett  and  WU- 
lljun  J.  Robertson,  for  receiver: 

It  was  plainly  proper  to  set  aside  the  deed  as 
ftaudylent  in  fact  and  altogether  void. 

Bumlt  V.  Winne,  87  N.  Y.  691;  fffwsr  t. 
Wakanan,  11  Wend.  194. 

If  a  man  mixes  trust  funds  with  bis  own.  tbe 
whole  will  bp  treated  as  tivmX  property,  except 
•0  far  as  he  may  be  able  to  diatingQlab  what  is 
his  own. 

FHth  T.  tJartiand,  8  Hem.  ft  H.  417,  420. 

Tbe  capital  stock  of  a  moneyed  corporation 
Is  a  fund  for  the  payment  of  Its  debts. 

Upton  v.  Tribilcoek.  91  U.  8.  47  (28:  203). 

Unpaid  stock  is  a  part  of  the  assets  of  the 
company. 

Sanger  v.  Vpton,  91  U.  8.  00  (38:  221);  Bow- 
den  V.  Santos,  1  Hughes,  161. 

Any  arrangement  which  disperses  this  fund, 
or  even  converts  it  into  common  assets,  Is  void 
as  against  credlton  who  have  given  credit  on 
the  faith  of  iL 

Thompson,  Liability  of  Stockholders,  ^  237; 
Sawyer  V.  //ooff,  84  U.  8. 17  Wall.  610(21:731); 
AdUr  V.  Milwaukee  Pat.  Brick  MJg.  Co.  13  Wis. 
flO;  llightower  v.  T/iarnton.  8  Ga.  495;  Allen  v. 
Montgomery  B.  Co.  11  Ala.  487;  Ward  v.  Gnt- 
irddvaie  Mfg.  Co.  16  Conn,  599;  Nevitt  v.  Port 
Gibton  Bank,  6  Smedes  ft  M.  SIS;  Wood  v. 
Dummer,  8  Mason,  800. 

Confusion  does  not  destroy  tbe  equitable 
right  to  follow  misapplied  property,  but  con- 
verts it  into  a  cbatge  npon  the  entire  mass, 
giving  to  the  party  Injured  by  the  unlawful 
diversion  a  pnority  of  right  over  the  other 
creditors  of  toe  possessor. 

liVeUnghuyten  v.  Nvgent,  86  Fed.  Rep.  229; 
PenneU  v.  Deffea.  4  DeG.  M.  ft  G.  872;  Frith 
V.  Cartland.  3  Hem.  &  M.  417;  Knatehbull  v. 
HaOett,  L.  R.  18  Ob.  Div.  696;  MeLeodv.  Scant. 
66  Wis.  401;  Baltimore  (Mnt  JTat.  Bank  v.  Conn. 
Mvi.  X.  7n«.  Cb.  104  IT.  B.  64  (26  :  698);  Van 
Alen  V.  American  Nat  Bnnk.  52  N..  T.  1; 
/Vopte  T.  City  Bank  of  Boehuier,  96  N.  T.  82; 
Varmfrt  Nat.  Bank  v.  King,  67  Pa.  202:  Peak  v. 
EUicott,  ao  Kan.  166;  Arnold  v.  Bobl>ina,  40  N. 
J.  Eq.  723;  Metzner  v.  Bauer.  98  Ind.  428. 

When  conveyances  are  attacked  for  fraud, 
the  defendants  should  be  prepared  to  meet  tbe 
allegations  of  unfairness. 

Bishop,  Insolvent  Debtors,  ^  20,  p.  227; 
Newman  v.  Cordell,  43  Barb.  448. 

Tbe  deed  is  fraudulent  In  Ihw,  because  It 
contains  the  "bidding  clause,"  and  appropri- 
ates partnership  aasets  to  pay  Individual 
debts. 

Boardman  v.  BaUiday,  10  Paige,  228;  Bar- 
nwn  T.  BemjMiead,  7  Paige.  668:  AveriU  v. 
Louekt,  6  Barb.  470;  BUeldon  v.  Dodge,  4  Denio, 
217;  Strong  v.  Skinner,  4  Barb.  646;  Kereheit 
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V.  Sehiou,  49  How.  Fr.  294;  Gfwer  t.  Wakemon, 
11  Wend.  187.  85  Am.  Dec.  624. 

Metert.  RIehard  Wa^,  Lnh  B.  Pam 
and  Jamea  Alfrwd-Joaes,  for  urlflSn  H  a*.. 

Trustees: 

In  Virfrinla,  trustees  tn  a  deed  of  trust  to  se- 
cure debts,  or  In  a  deed  of  general  assignment 
for  tbe  benefit  of  creditors,  nre  purcliasers  for 
value,  and  do  not  occupy  tbe  position  of  the 
grantor  towards  tbe  subject  matter. 

"Wiekliam  v.  Lewie,  18  Gratt.  427;  Etiantf. 
Qreenhow,  15  Oratt.  163, 166;  Btchange  Bank  v. 
Knox,  19  Gratt.  789,  747;  Sipt  v.  Barman,  26 
Gratt.  668, 670;  8/ivrtt  v.  Johneon,  28  Gratt.  657, 
G66.  667;  Williame  v.  LorH,  75  Va.  890.  404; 
Gordon  v.  Rixey,  76  Ya.  691,  698. 

This  court  will  be  gnverned  by  Virginia  law 
In  construing  the  deed  in  question. 

Fairfield  v.  OaClatin  County.  100  U.  8.  47, 
54.  56  (25:  544.  646);  Bu*gesB  v.  saigman.  107 
U.  8.  20, 83,  84  (37 : 859,  866):  New  Orleans  0.  <ft 
B.  Co.  V.  Mimtgomery,  96  U.  8.  16  (24:  846)i 
Keener  v.  Trigg,  98  U.  8.  60,  63  (25:  88). 

Tbe  deed  is  to  be  construed  distribuUvelr; 
tbe  partnership  assets  are  to  be  applied  to  toe 
pnyment  of  partnenbip  liabilities,  and  the  In- 
dividual  assets  to  individual  liabilities. 

MeCuUough  v.  Sommerville,  8  Z^eigb,  415; 
Gordon  v.  Cannon,  18  Gratt.  888. 

Where  an  honeat  intent  on  the  part  of  the 
debtor  i»  shown,  to  devote  his  whole  property, 
without  reservation  or  secret  trust,  for  the  bene- 
fit of  bis  creditors,  the  deed  will  be  upheld. 

Sipe  V.  Barman,  26  Gratt.  568-667;  Dance  v. 
Seaman,  11  Gratt.  778;  Cochran  v.  Ain>,  11 
Gratt.  848;  Lewie  v.  Caperton,  8  Gratt.  148; 
Keean  v.  Branch,  1  Gnilt.  274;  Wickham  v. 
Lewie,  18  Gratt.  427;  Broekenhrough  v.  Bracken- 
brough,  81  Gratt.  590, 691;  ^iUiam*  v.  Lord,  76 
Va.  890. 400;  Toung  v.  WiUU,  82  Va.  208-297, 
298. 

In  constructive  fraud,  if  tbe  part  of  the  In- 
strument constructively  fraudulent  be  sevei^ 
able,  it  will  not  vitiate  and  annul  tbe  whole. 

Darling  v.  Bogert,  22  Wend.  48S;  Salmon  v. 
Stuyteaant,  16  Wend.  828-888:  Parka  v.  Parka, 
9  Paige,  108. 116:  OurtU  t.  Leanitt.  15  N.  T. 
12;  Itorriaon  y.  Barriaon,  86  K.  T.  643:  Kan* 
V.  Ootf,  24  Wend.  641;  Haxtun  v.  Corse,  2 
Barb.  Cb.  606;  Lang  v.  Ropke,  6  8andr.  371; 
Van  Schuyver  Y,Mutford,  59  N.Y.  482;  Manie$ 
V.  Maniee,  48  N.T.  804;  Kilpatriek  v.  Johnson, 
16  N.  T.  822;  Leaviti  v.  WoUott,  65  How.  Pr. 
57;  Dennf/  v.  B»nnettAf»  U.  8.  496  (S3:  404); 
it:  8.  V.  Bradtey,  85  U.  8. 10  Pet  844  (9: 448). 

He  who  accepts  a  benefit  under  a  deed  or 
will  must  adopt  the  whole  of  tbe  instrument, 
renouncing  every  right  iaconsistent  witb  it. 

Oregory  v.  Oaf^j,  30  Qratt.  84;  Oibmrn  v. 
aon,  17  Eng.  L.  &  £q.  849;  Penn  v.  Oitggen- 
heimer,  76^  Va.  846;  Wataon  v.  Wataon,  128 
Mass.  164,  155:  3  Herman,  Estoppel,  ^  1028; 
irtrt'n  V.  7aW.  17  8erg.  ft  R  428;  Adlvm  v. 
Tard,  1  Rawle.  170;  Chnpin  v.  Thompaon,  80 
N.  Y.  278;  Moore  Bvtler.  2  8ch.  ft  Lef.  267; 
Burrill,  Aasignmeots,  %  479. 

Mr.  Chief  Justice  FvUer  dcilfvered  tbe  [^BS] 
opinion  of  the  court: 

The  opinion  of  (be  late  chief  Justice  clearlr 
delineates  the  firounds  npou  which  the  circuit 
court  procecdf^  and  minimizes  our  labors  In 
tbe  dicposition  oi  this  case. 
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The  deed  of  assigampot  was  attacked  ai 
fraudulent  io  law  aod  in  fact. 

The  Statute  of  Elizabeth,  cbap.  6,  against 
fraudulent  conveyances,  baa  been  universally 
adopted  in  Amencan  law  as  tbe  basis  of  our 
jurisprudence  on  that  subject  (Story,  Gq,  Jur. 
^  ^3),  and  re-enacted  in  terms,  or  nearly  so, 
or  with  some  chaoge  of  language,  by  tbe  Leg- 
lalaturcs  of  the  several  States. 

In  Vir^nia  the  Statute  reads  aa  follows: 
"Every  gift,  conveyance,  assignment  or  trans- 
fer of,  or  charge  upon,  any  estate,  real  or  per- 
sonal, every  suit  commenced,  or  decree,  Judg- 
ment or  execution  suffered  or  obtained,  and 
every  bond  or  other  writing  given  with  intent 
to  delay,  binder  or  defraud  creditors,  pur- 
chasers or  other  persoub  of  or  from  what  they 
are  or  may  he  lawfully  eutiilcd  (o,  shall,  aa  to 
such  creailors,  1>ijrchasers  or  other  persons, 
their  representatives  or  assigns,  be  void.  This 
section  sball  doI  affect  the  title  of  a  purcbaaer 
for  valuable  consideratioQ.  unless  it  appear 
16861  ^  notice  of  the  fraudulent  intent  of 
his  Immediate  fiTantoror  of  the  fraud  rendering 
void  the  title  of  such  grantor."  Virginia  Code 
1873,  rbap.  114,  §  I,  ^.  896. 

Id  controversies  ansing  under  this  Statute, 
involving,  aa  they  do,  the  rights  of  creditors 
locally,  and  a  rule  of  prot>ert^,  we  accept  tbe 
coDclusioDS  of  the  highest  judicial  tribunal  of 
the  State  as  controlling.  Jajfray  v.  MeOehee, 
107  U.  8.  861,  364  [37:  495,  496|;  Lloyd  \. 
Fulton,  91  U.  8.  479,  4tf5  [23  :  863,  3651;  Allen 
T.  Maasey,  84  U.  S.  17  "Wall.  851  [21:  542]. 

We  understand  counsel  to  contend  that  the 
deed  contains  certain  provisions  w  hich  must  so 
hinder,  delay  and  defraud  creditors  that  fraud 
in  its  execution  is  to  be  conclusively  presumed 
without  regard  to  the  ioteotion  of  the  parlies. 

The  doctrine  in  Virginia,  settled  by  a  long 
and  uninterrupted  line  of  decisions,  is  that 
while  there  may  be  provisions  in  a  deed  of  trust 
of  such  a  character  as  of  themselves  to  furnish 
evidence  sufficient  to  justify  tbe  inference  of  a 
fraudulent  inteat,  yet  this  cannot  be  so  except 
where  tbe  InfereDce  is  so  absolutely  irresistible 
IS  toprcclude  indulgence  in  any  other.  Hence 
provisions  postponing  the  time  of  the  sale  and 
reserving  the  use  of  uie  property  to  the  grantor 
meanwhile,  though  perlsbaole  and  consumable 
In  tlie  use;  permitting  sales  on  credit,  for  tbe 
payment  of  surplus  after  satisfaction  of  cred- 
itors secured:  the  omission  of  a  schedule  or  in- 
Tentory,— and  the  like,— have  been  regarded  as 
Insuflicient  to  justify  the  court  in  invalidating 
the  deed  for  fraud  in  point  of  law.  The 
fraud  utent  intent  is  held  not  to  be  presumed 
even  under  such  circumstances,  and  in  its  ab- 
sence tbe  fact  that  creditors  may  be  delayed  or 
bindered  is  not  of  itself  sufficient  to  vacate  the 
inatrumeDt,  while  the  right  to  prefer  one  cred- 
itor over  another  is  thoroughly  established. 
Dance  v.  Seaman,  11  Oratt.  778;  nrockenbrovgh 
T.  Broekaibrough,  81  Gratt.  590;  Toung  v. 
WHlit,  82  Va.  298. 

When,  then,  it  is  claimed  In  this  case  that 
tbe  deed  Is  fraudulent  in  law,  "because  it  ap- 

Sropriates  partnership  assets  to  pay  individual 
ebts  in  preference  to  tbe  debts  of  the  partner- 
ibip,"  we  should  natarally  expect  to  find  that 
the  supreme  court  of  appeals  bad  held  that 
where,  as  here,  the  conveyance  included  all 
the  property  ot  the  grantors,  aa  partnecs  and 
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individually,  for  tbe  benefit  of  partnership  and  1687] 
individual  creditors,  it  should  be  construed 
distributively,  and  tbe  partnership  assets  be 
applied  to  tbe  payment  of  partnership  debts 
and  tlie  individual  assets  to  individual  liabllitiea. 
And  such  is  tbe  fact  McCuUough  v.  Sommer- 
nUe,  8  Leigh.  416;  Qordon  v.  Cannon,  18 
Gratt.  388  And,  as  pointed  out  by  Mr.  Chi^ 
Juttiee  Waite,  the  difficulty,  at  toe  time  the 
assignment  was  made,  attendant  upon  any  at- 
tempt to  separate  the  partnership  and  individual 
assets,  and  the  pirtnersbip  and  individual 
debts,  would  be  considered,  under  the  view  of 
the  state  courts,  in  passing  upon  the  question 
of  intent  to  defraud  in  failing  to  specifically 
diating:ui8h  between  them. 

The  only  other  ground  of  objectloa  on  tbla 
branch  of  tbe  case  relates  to  the  following 
clause  in  tbe  deed: 

"And  the  said  trustees,  for  the  purpose  of 
executing  Uiis  trust,  shall  at  once  take  charge 
of  all  tbe  property  and  effects  hereby  conveyed, 
and  make  an  inventory  thereof,  and  proceed 
to  collect  the  choses  in  action  and  all  evidence* 
of  indebtedness,  and  to  convert  tbe  real  and 
persoual  property  into  cash  as  soon  aa  possible; 
and  tbev  may  make  sale  of  tbe  real  aod  other 
personal  estate  hereby  conveyed,  at  putdie 
auction  or  private  sale,  at  such  lime  or  timea 
and  place  or  places  and  after  such  notice  as  to 
them  sball  seem  best;  and  tbev  may  make  such 
sale  upon  sucb  terms  and  conditions  as  to  them 
sball  seem  best,  except  that  at  any  sale  of  said 
property,  real  or  personal,  at  public  auction, 
any  creditor  secured  by  this  deed  In  tbe  second 
class  above  enumerated  shall  have  tbe  right  to 
purchase  any  part  or  parcel  of  said  property 
so  sold  and  pay  tbe  said  trustees  therefor  at  ila 
full  face  value  the  amount  found  due  such 
purchaser  secured  by  this  deed,  or  so  much 
thereof  as  may  be  necessary  to  enable  such 
creditor  to  complete  the  payment  of  his  pur- 
chase  money;  and,  to  enable  as  many  creditors 
as  possible  to  become  bidders  on  these  terms, 
tbe  said  trustees  may  have  tbe  real  estate  hereby 
conveyed,  or  any  part  thereof,  laid  off  into  lota 
or  parcels,  afi  tbey  may  think  best.  And  upon 
tbe  conversion  of  tbe  said  property  berebr 
conveyed  into  money  tbe  said  trustees  shall 
distribute  tbe  same  to  tbe  creditors  hereby  ae- 
cured  in  tb^  order  hereinbefore  named  with  all  [688J 
diligence,  and  In  tbe  distribution  between  those 
creditors  who  may  have  purchased  property 
and  paid  for  tbe  same  under  tbe  provisions  of 
this  deed  with  a  part  of  the  money  found  due 
them  respectively,  and  those  who  made  do 
purchase,  tbe  trustees  sball  observe  such  rule 
of  equality  as  will  be  Just  and  proper." 

But  can  it  be  properly  concluded  that  this 
provision  is  Irreconcilable  with  any  other  in- 
ference than  that  of  fraud?  And  even  if  so 
much  of  it  as  allows  the  creditors  in  tbe  second 
class  to  bid  and  use  their  claims  ss  purdiase 
money  were  invalid,  ought  the  whole  inatru- 
raent  to  be  therefore  declared  of  no  effect? 
Weagreewitb  the  circuit  court  that,  as  respects 
fraud  io  law  as  contradistioguisfaed  from  fraud 
in  fact,  where  that  wbldi  ia  valid  can  be  aep- 
arated  from  that  wbich  is  invalid,  without  de- 
feating the  general  intent,  tbe  maxim,  "void 
ID  part,  voiSintoto,"  does  not  necessarily  ap- 
ply, and  that  the  instrument  may  be  sustained 
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provision.  Denny  y.  Bennett,  128  U.  B.  480, 
•496  fS2:  491,  404];  Cunningham  t.  Iforton, 
125  t.  S.  77  [31:  tj24];  MulUr  v.  iibrUm,  132 
V.  8.  501  [33:  897];  DarUng  t.  Ragert,  S3 
Wend.  488;  Bovidl  v.  £^ar,  4  111.  417,  419. 

JsoT  are  we  able,  in  view  of  the  curreol  of 
decision*  In  Virgiaia  and  all  tbe  terms  of  the 
deed  taken  toeether,  to  concur  with  tbe  re- 
ceiver's counsel  that  fraudulent  ioteut  Is  a  nec- 
easHry  deduction  from  the  permistiioii  to  the 
creditors  in  tbe  second  class  to  avail  themselves 
of  their  claims  in  bidding  In  the  manner  pre- 
scribed. Tbe  deed  expressly  stated  that  it  was 
given  to  secure  the  costs  and  expenses,  and 
wen  the  payment  of  the  indebtedneas  enumer- 
ated in  the  first  class;  "and  irfter  the  ravment 
of  the  hereinbefore  mentioned  sums  and  claims, 
to  aecure,  secoudly,  tbe  following  crediiors  to 
be  paid  equally  and  ratably  if  the  property 
hereby  conveyed  shall  be  insufficient  to  pay 
tbem  all,  but  witb  tbe  privilege  as  to  bidding 
on  such  property  as  mav  be  sold  at  auction  as 
[680]  bereinafter  provided."  This  contemplates  tbe 
payment  ot  the  creditors  in  tbe  first  class  before 
tbe  bidding  clause  could  take  effect,  and  pn 
eludes  tbe  operation  of  that  clause  to  tbe  prej- 
udice of  those  creditors.  Tbe  record  discloses 
that  tbe  total  amount  secured  in  tbe  flm  oIak 
was  less  than  fifty  thousand  dolliiis,  of  which 
tbe  bank  betd  more  than  four  fifihs,  and  that 
tbe  cash  assets  were  much  more  than  enough  to 
cover  the  costs  and  expenses  and  this  amount, 
without  any  sales;  so  that  tbe  facts  correspond 


Ion  that  the  deed  la  not  To!d  in  law  because  of 
the  insertion  of  the  provision  in  question. 

It  should  also  be  observed  that  tbe  trustees 
are  rendering  their  reports  under  tbe  direction 
of  the  court,  and  ask  io  tbeir  cross  bill  "the 
aid  and  direction  of  this  honorable  court  in 
tbe  ascertainment  of  all  and  every  ttie  copart- 
nership property  and  the  individual  property 
standing  in  the  names  of  the  individual  mem- 
bers of  the  said  copartncrsbips,  or  any  of  said 
members,  and  In  the  application  of  the  trust 
Tiinds  to  tbe  payment  of  tbe  debts  secured, 
and  in  the  administration  of  this  their  trust; 
and  they  arc  advised  that  It  is  their  right  and 
privilege  to  file  this  their  hUt,  and  to  apply  to 
this  bonomble  court  as  a  court  of  equity  for 
tbe  purpose  aforesaid."  So  that  the  receiver, 
havmg  invoked  the  interposition  of  a  court  of 
equity,  can  find  there,  either  on  bis  own  appli- 
cation or  that  of  his  adversary,  a  remedy  for 
any  inluriooa  results  he  may  apprehend  in  the 
admlnutratlon  of  the  trust.  The  court  will 
see  to  it  that,  as  far  as  practicable,  partnership 
assets  are  applied  to  partnership  liaoilities  and 
Individual  assets  to  individual  lialnlities,  and 
that  the  bidding  clause  ahall  not  be  put  into 
operation  unless  in  consonance  with  equi^  and 
good  conscience. 

It  is  earnestly  argued,  however,  that  the 
deed  should  be  set  aaic>  because  fraudulent  in 
fact.  We  have  patienUy,  but  without  success, 
examined  this  recOTd  in  the  effort  to  discover 
what  specific  acts  are  made  out  by  (he  proofs, 
eslablisbiug,  in  connection  witb  tbe  deed  Itself, 


ff  itb  tbe  intention  deducible  from  the  language  |  actual  fraud  in  Its  execution.  Tbe  Inquiry  is 
of  Ibe  deed.  Tbe  first-class  creditors  are  to  be  |  not  wlictber  the  grantors  bad  been  previously 
paid  before  tbe  second-class  crediiors  can  exer- 1  guilty  of  fraud  or  embezzlement,  but  wliether 
else  tlic  right  to  bid  if  sides  by  public  auction  wis  particular  conveyance  was  made  with  a 
«ver  take  place.  The  bank  is  a  creditor  In  the ;  fraudulent  intent  known  to  the  tnistces  or 
first  and  second  classes  and  the  sole  creditor  in  '  bencfiriaries.  Bvant  v.  Oreenhow,  15  Gratt. 
the  third  class,  but  It  has  no  ground  of  com- !  15'i;  Emerson  v.  Senter,  118  U.  S.  8  [80:  49]. 
plaint  as  a  third-clasa  creditor,  aa  the  operation  '  It  Appears  that  the  Bains  were  indebted  to  the 
of  tbe  clause  can  only  be  for  lis  benefit  as  bank  and  also  totlieirvlep<)sitorsin  Boveralhun- 
sucb.  '  dred  thousand  dollars.   It  is  said  that  they  in- 

The  second-class  creditors  are  all  trtnicd  ,  <iiil»ed  in  wildsiwculationainrealaud  persoual 
•like,  and,  as  the  counsel  for  the  trustees  soy,  stocks,  bonds,  mines,  railroads,  etc.;  but 

are  placed  in  exactly  tbe  same  legal  relation  'o  ihut  upplies  as  well  to  tbe  wiuandericg  of  the 
tbe  subject  jnatter.  If  it  could  be  said  ibai  i  ^even  hundred  thousand  dollorsand  upwards  of 
the  clause  might  operate  to  create  a  preference  !  d"|Ktsjts  nitb  tlicm  as  a  banking  tirm,  as  it  docs 


as  between  them,  tbe  grantors  bad  a  ri^^bt  to 
prefer;  but  inasmuch  as  each  can  hid,  and  the 
trustees  have  power  to  divide  the  property  into 
parcels  t5  enable  as  many  creditors  as  possible 
to  become  biddera,  and  are  charged  with  the 
duty  to  observe  such  rule  of  equality,  between 
those  who  purchase  and  those  who  do  not,  a^; 
will  be  just,  it  is  not  easy  to  see  how  a  prefer- 
ence could  be  obtained.  Tbe  question  is  no- 
whetber  tbe  trustees  might  prove  unfaithful— 
a  contingency  of  which  there  is  no  intimation 
here— but  whether  the  provisions  of  the  deed, 
if  carried  out  according  to  their  apparent  Intent, 
would  be  fraudulent  in  their  operation.  It 
seems  to  us,  aa  It  did  to  tbe  circuit  court,  that 
auch  is  not  tbe  reasonable  inference,  and  that 
the  manifest  object  was  to  stimulate  bidding, 
prevent  a  sacridce  of  the  property,  and  benefll 
the  creditors,  and  this  without  any  advantage 
to  the  assignors  other  than  that  involved  in 
having  their  assets  go  as  far  as  possible  In 
payment  of  their  debta.  It  Is  not  tbey  who 
veap  a  pecuniary  benefit,  but  their  creditora. 
Without  further  elaboratloa,  we  are  of  opln- 
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to  llir  money  that  they  absorbed  from  the  bank; 
nnil.in  any  view,  the  violation  of  tbeir  Qducinrv 
relHtions  to  tbe  bank  of  which  they  were  of&- 
rers,  or  their  treatment  of  the  depositors  in  I  he 
liankiog  firm  of  which  they  were  members, 
does  not  render  the  assignment  of  all  tlieir 
Iiroperty  forthe  beoe&t  of  theircreditors  there- 
fore fraudulent. 

Tbe  bank  and  tbe  banking  house  suspended 
on  tbe  second  day  of  April,  1885,  and  the  as- 
signment was  made  on  the  ^th  day  of  April. 
On  the  dlst  dav  of  March  preceding.  Bam  & 
Bro.  transferrea  to  tbe  bank  certain  securities 
of  theestimated  value  of  $570,000  in  reduction 
of  tbeir  indebtedness,  and  some  other  assets, 
as  collateral  to  tbeir  guaranty  of  any  deficiency 
which  might  result  when  tbe  securities  were 
realized  on.  When  they  transferred  all  their 
property,  partnership  and  individual,  of  every 
kino.  \sy  the  deed  In  controversy,  tbey  pro- 
vided for  the  payment  io  the  Brat  Instance 
of  some  149,881.61,  of  which  the  bank  held 
142.288.49.  and  then  for  tbe  payment  in  full, 
or  ratably,  of  their  own  depoabm,  and  certain 
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DOtes  aggr^tfog  $102,000,  lidd  by  the  bank; 
and  they  put  tbexemalalog  bidebteaneasto  tbe 
bank  In  a  third  class.  The;  bad  a  right  to 
make  prefereDces,  and  It  is  evident  that  their 
effort  in  tbe  aesigtimeDt  was  to  equalize  as  be- 
tween what  they  owed  their  own  depositora 
and  what  they  owed  the  bank,  taking  Into  con- 
■ideratioD  wbat  tbe  bank  bad  already  obtained. 
Tbere  vu  no  fraud  In  this,  of  which  tbe  bank 
could  comply,  between  it  and  tbe  other 
creditors. 

Counsel  contends  that  the  deed  was  In  con- 
travention  of  se'.-ttonsSlSl  and  S284  of  the  Re- 
Tised  Statutes  of  the  United  States,  which  pro- 
vide that  the  sbueboldera  of  every  national 
banking  assodation  shall  be  held  individually 
responsible  for  its  debts  to  the  extent  of  the 
amount  of  their  stock,  and  additional  thereto, 
and  that  the  comptroller  ma^  enforce  that  in- 
dividual liability.  It  is  insisted  that  the  cap- 
ital stock  is  a  trust  fund  of  which  tbe  directors 
are  the  trustees,  and  that  the  creditors  have  a 
lien  upon  it  in  equity,  that  this  applies  to  the 
liability  upon  the  stock  of  a  national  bank; 
and  that  no  general  assignment  of  bis  property 
for  the  payment  of  his  debts  can  lawfully  1>e 
made  by  a  shareholder,  certainly  not  when  be 
is  a  director.  Undoubtedly  unpaid  subscrip- 
tions to  stock  are  assets,  and  have  frequently 
Iwen  treated  by  courts  of  equity  as  If  impressed 
with  a  trust  lub  modo,  in  the  sense  that  neither 
the  stockholders  nor  the  corporation  can  mis- 
[692]  appropriate  such  subscriptions  so  far  as  credit- 
ors are  concerned.  RiehardBon  v.  Oreen,  188 
U.  8.  80, 44  [88:  616, 522].  Creditois  have  the 
BBOie  right  to  look  to  them  as  to  anything  else, 
and  tbe  same  right  to  lusist  upon  their  payment 
as  upon  tbe  payment  of  anv  othv  debt  due  to 
tbe  corporation.  Tbe  shareholder  cannot  trans- 
fer bis  shares  when  the  corporation  is  failing, 
or  manipulate  a  release  therefrom,  for  the  pur- 
pose of  escaping  bis  liability.  And  tbe  princi- 
ple is  the  same  where  the  shares  are  paid  up, 
but  the  shareholder  is  responsible  in  respect 
thereof  to  an  equal  additional  amounL  Tbere 
was,  however,  no  attemptheretoavoidtbis  lia- 
bility, and  thefact  of  Its  existence  did  not  oper- 
ate to  fetter  these  .assiimors  in  tbe  otherwise 
lawful  disposition  of  tlieir  property  for  tbe 
beneSt  of  their  creditors. 

Some  other  transactions  are  referred  to  in 
the  bill  as  hidicatiDg  fraud  in  fact,  but  they 
are  not  Insisted  npon  In  argument  and  require 
no  special  consideration.  One  of  them  reiatce 
to  adeed  of  Wallace  &  Son  to  Bain  &  Bro., 
executed  April  6, 1886,  and  referred  to  by  couo- 
■el  in  another  connection. 

We  think  the  circuit  court  was  right  in  find- 
ing "no  evidence  whatever  of  anv  actual  fraud- 
ulent Intent  on  tbe  part  of  tbe  firm,  or  either 
of  the  partners,  to  hlnderand  delay  tbeircred- 
itora." 

The  arcument  is  pressed  that  the  trustees 
were  neither  bona  fide  purchasers  for  value  nor 
purcbaaers  without  uouce,  because  they  must 
nave  had  knowledge,  for  the  reasons  given,  of 
the  previous  conduct  of  Bain  &  Bro.  But,  as 
we  have  already  seen,  that  previous  conduct 
did  not  render  the  assignment  in  itsdf  fraud- 
ulent, although  it  is  quite  true  that  all  tbe  cir- 
cumstances should  be  taken  into  consideration 
In  passing  od  that  quMtlon.  It  !•  urged  that 
the  tnuteei  katw  that  Bain  A  Bro.  bad  no 
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right  to  make  the  deed,  because  on  tbe  Slat  of 
March,  when  they  transferred  to  the  bank  cer- 
tain stocks  and  bonds  of  the  face  value  of 
$940,000  and  an  estimated  value  of  $570,000.  . 
a  member  of  the  concern  verbally  promised 
that  they  would  not  make  an  assignment  giv- 
ing preferences  against  tbe  bank.  The  tiaus- 
fer  of  these  seconties  rendered  tbe  bank  but 
so  much  better  off,  and  connael  for  the  lecaver 
concedes  that  the  advloe  of  the  bank's  former 
counsel  in  regard  to  It,  "in  the  condition  of  tbe 
affairs  of  tbe  bank  at  that  date,  .  .  .  was  wise  [693] 
and  proper,  and  did  secure  to  the  bank  what- 
ever can  be  realized  from  the  sale  of  tbe 
curities  delivered  underthe  agreementof  Mard\ 
81,  1886."  Tbe  verbal  promise  not  to  make 
preferences  constituted  no  Uen  upon  Bain  A 
Bro's  property,  and  its  disrward  did  not  affect 
tbe  validitv  of  the  deed.  Nor  Is  any  issue  in 
regard  to  it  made  upon  tbe  pleadings.  It  is 
noticeable  that  Bain  &  Bro.  declined  to  Incor- 
porate that  pledge  in  the  written  agreement 
transferring  the  securities,  and  we  are  not 
called  upon  to  examine  into  the  drcumstancse 
under  which  the  promise  so  given  failed  (o  be 
carried  out.  The  receiver  assigns  for  error 
that  the  circuit  court  held  that  be  was  entitled 
to  a  surrender  of  such  of  the  property  which 
it  was  found  had  "actually  been  purchased 
with  the  moneys  of  the  bank  as  be  elects  to 
take,  but  of  no  other."  In  other  words,  it  la 
insisted  that  the  recover  is  entitled  to  a  charge 
upon  the  entire  mass  of  tbe  estate,  with  prior- 
ity over  the  other  creditors  of  Bain  &  Bra 

It  was  said  by  Mr.  Justice  Bradley  in  FrO' 
linghuymi  v.  Nugent,  86  Fed.  Bep.  SSO,  289: 
"Formeriy  the  equitable  right  of  following 
misapplietl  iLOO^  or  other  property  into  the 
hands  of  tbe  parties  recdvinglt  depended  upon 
ttie  ability  of  identifying  it,  the  equity  attach- 
ing only  to  tbe  very  properly  misapplied. 
This  ngnt  was  first  extended  to  the  proceeda 
of  the  property,  namely,  to  that  which  ws* 
procured  io  place  of  It  by  exchange,  purchase 
or  sale.  But  if  it  became  confnsea  with  other 
propertv  of  the  same  kind,  so  as  not  to  be  dis- 
tinguishable, without  any  fault  on  the  part  of 
the  possessor,  the  equity  was  lost.  Finally, 
however,  it  has  been  held  as  the  better  doctrine 
that  confusion  does  not  destrov  the  equity  en- 
tirely, but  converts  It  Into  a  cnarge  upon  the 
entire  maw,  giving  to  the  party  Injured  by  tbe 
unlawful  di-reralon  a  priority  of  right  over  the 
other  creditors  of  the  possessor.  This  is  as  far 
as  the  rule  has  been  carried.  The  difficult  of  [694] 
Kuslaining  the  claim  in  the  presentcase  Is,  that 
it  does  nol  appear  that  tbe  goods  claimed— that 
is  to  say,  the  stock  on  hand,  finished  and  un- 
finished—were either  in  whole  or  in  part  the 
proceeds  of  any  money  unlawfully  autracted 
from  the  bank.*"  The  same  difficulty  presents 
itself  here,  and  while  the  rule  laid  down  by 
Mr.  Jvttiee  Bradley  has  been  recognized  ana 
applied  by  ihiicourt  (Baltimon  GtHt.  National 
Bank  v.  Conn.  Mut.  L.  Int  Go.  104  U.  S.  64. 
67  [26: 698,  0991,  and  eases  dted),  yet,  as  stated 
by  the  chief  justice,  "purchases  nisde  and 
I»id  for  out  of  tbe  general  mass  cannot  bO 
daim^  by  tbe  bank,  unless  it  is  shown  that  its 
own  moneys  then  in  tbe  fund  were  appropri- 
ated for  that  purpose."  And  this  the  evidence 
feUs  to  estaUbh  aa  to  any  other  property  than 
that  desl^nsled  In  the  deCKe,  although  it  it 
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claimod,  on  behalf  of  tlic  receiver,  that  the 
Mm  of  $105,000  du«  to  tlie  bank  upon  certain 
ootes  of  Wallace  &  Son,  wbicb  had  been  dia- 
counted  by  Bain  &  Bio.,  and  which  were  re- 
dlsMuated  for  the  latter  by  the  bank,  should 
have  been  tniced  intocertain  properly  conveyed 
by  Wallace  &  Son  to  Baio  &  Bto.  The  cir- 
cumstances, BO  far  as  neoes&ary  to  eluddate 
this  claim,  are  as  follows:  Bain  A  Bro.  owed 
the  Richmond  Cedar  Work'  |i31,b85.71.  The 
Excbanee  National  Bank  held  the  interest  of 
Bain  &  Bro.  in  these  works  under  the  transfer 
of  Bain  &  Bro.  to  the  bank,  of  March  81, 1885. 
The  Richmond  Cedar  Works  owed  the  Ex- 
chsDge  NatioDBl  Bank  $140,000,  upon  which 
Wallace  A  Son  were  f  ndorsere.  Wahace  &  Son 
owed  Bain  A  Bro.  over  $800,000.  By  a  deed 
dated  April  3, 1885,  Wallace  &  Son  conveyed 
certain  property  to  ihe  Richmond  Cedar  Works 
for  $55,0(jO,  receiving  In  payment  the  Cedar 
Works'  check  on  BaTa  &  Bro.  for  $31,885.71, 
due  from  them  to  it,  and  the  notes  of  the  Cedar 
Works  forlhe balance,  which  were  lumedover 
to  Bain  &  Bro.  Bv  this  transaction  the  Indebt- 
edoess  of  Bain  &  Bro.  to  the  Cedar  Works  was 
extiof^iabed,  and  Wallace  &  Son's  indebtedness 
to  Bain  &  Bro.  reduced  by  the  sum  of  $55,000. 
This  left  Wallace  &  Son  still  debtors  of  Bain 
ft  Bro.  to  the  extent  of  over  $240,000,  and  on 
theSth  day  of  April,  1885,  they  executed  a 
deed  of  their  remaining  property  to  Bain  & 
Bro.,  for  the  ezprened  consideration  of 
$151,800,  which  proper^  has  passed  under 
r6061  assignment  in  this  case.  None  of  this 
*  property,  so  far  aaappears,  was  purchased  with 

the  money  of  the  bank,  but  counsel  for  the  re- 
ceiver contends  that  because  Bain  &  Bro.  had 
tediscounted  the  notes  of  Wallace  &  Son  to 
the  amount  of  $105,000  at,  the  bank,  and  be- 
Muse  the  deed  of  Wallace'  &  Son  to  Bain  & 
Bro.  was  in  payment  of  their  Indebtedness  to 
the  latter,  in  whole  or  in  part,  therefore  it 
ought  to  be  held  that  the  bank's  money  pur- 
chased Wallace  &  Son's  property  fur  the  bene- 
fltof  Baio  &  Bn>.  We  ao  not  understand  that 
the  bank  wu  entitled  to  the  assets  of  Bain  Ss  ■ 
Bro's  debtors,  and  can  perceive  no  ground  for , 
holding  that  Baio  &  Bro.,  in  receiviog  the  deed 
from  Wallace  &  Son,  were  puFcbasingpropcffty 
with  the  money  of  the  bank. 

This  disposes  of  the  errors  uitgned  o&  be- 
half of  the  lecehrer,  and  leares  tor  considen- 
tioD  those  aastgned  on  behalf  of  the  tmstees 
upon  their  cross-appeal.  The  principal  conten- 
tion is  that  It  was  error  to  decree  that  the  re- 
ceiver could  take  "such  of  the  property  here- 
inbefore set  out  and  found  to  have  been  actuallv 
purchased  with  the  moneys  of  the  said  bank 
as  he  elects  to  take;  Bad  making  said  elec- 
tion and  receiving  such  property  the  said  re- 
ceiver is  not  to  be  estopped  from  receiving  the 
full  benefit  of  the  said  deed  of  trust,  or  the 

Srovisions  thereof,  in  favor  of  the  Exchange 
rational  Bank."  We  do  not  concut  in  that 
view. 

The  doctrioe  of  election  rests  upon  the  prin- 
tiple  that  be  who  seeks  equity  must  do  It,  and 
means,  as  the  term  is  ordinarily  need,  that 
where  two  ioconsliteot  or  alternative  rights  or 
claims  are  presented  to  the  chol^  of  a  party, 
by  a  person  who  manifests  the  dear  Intention 
that  he  ahould  not  enj^y  both,  then  be  must 
accept  or  reject  one  or  the  other;  and  ao,  in 
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other  words,  that  one  cannot  take  a  benefit 
under  ao  Instrument  and  then  repadiale  It 

It  cannot  be  assumed  that  there  was  an  In- 
tention on  the  part  of  Bain  &  Bro.  to  dispose 
of  that  which  was  not  theirs,  or,  even  If  they 
lawfully  could,  to  cut  the  bank  off  from  par- 
ticipating in  the  property  assigoed,  in  the  order 
mentioned,  by  ImpoelnE  the  condition  that  the 
bank  should  purchase  its  share  by  parting  with 
its  own  property;  nor  does  any  «]uitable  Im- 
plication to  that  effect  arise.  The  other  cred- 
itors cannot  claim  compensation  for  being  de-  [890] 
prived  of  what  did  not  belong  to  Bain  &  Bro., 
or  of  anything  transferred  in  Ueu  thereof. 
There  existed  no  equity  on  thdr  part  which 
can  be  held  to  estop  the  bank  from  receiving 
what  may  come  to  It  under  the  as^gnment, 
and  In  doingso it  will  not  occupy  iDconaislent 
positions.  That  It  sought  to  have  the  deed  set 
aside  does  not  deprive  ft  of  its  tip^  under  It, 
upon  the  failure  of  Its  attack. 

It  was  entirely  competent  for  the  court  to 
adjust  this  matter  upon  eauitable  principles, 
and  this  It  has  done  In  Its  decree.  Under  the 
assignment  the  bank  gels  a  preference  of  some- 
thing over  $42,000,  and  then  ranks  with  other 
creditors  to  the  extent  of  $102,000,  while  the 
balance  of  a  very  large  indebtedness  due  to  it 
Is  relegated  to  the  third  clsss:  and  It  appears 
to  be  entirely  Just  that  it  should  have  in  addi- 
tioD  the  benefit  of  that  which  belongs  to  It, 
and  to  which  the  other  creditors  have  no  claim. 
And  this,  though  amounting  on  Its  face  to 
$149,873.21,  we  are  informed  by  counsel  for 
the  trustees,  has  only  an  actual  value  of 
$20,177.18,  to  three  items  of  which,  amounting 
to  $8,840,  the  objection  is  made  of  failure  oi 
proof  of  their  having  been  purchased  witb  the 
bank's  money. 

We  have  examined  the  record  with  care, 
and  are  satisfied  with  the  conclunon  arrived  at 
by  the  special  master  and  the  court  as  to  these 
items,  and  shall  not  disturb  the  decree  in  that 
regard. 

Thetmsteesalsodcmur  to  being  held  aflteted 
with  DOtloe  as  to  the  traced  projterty,  prind* 
pally  because  the  affairs  of  the  debtors  were 
In  such  a  stale  as  to  render  the  task  of  disen- 
tanglemeot  exceedingly  onerous.  As  inquiry 
would  have  conducted  the  trustees  to  the  some 
concIuMou  as  that  now  reached,  the  fact  that 
the  conduct  of  the  Bains  rendered  it  difficult 
to  accnrately  dlstine^uish  between  one  class  of 

froperty  and  another  should  not  abaidTe  them 
rom  the  operation  of  the  rale  as  to  notice,  if 
otherwise  applicable. 

While  it  Is  well  settled  In  Virginia  that  the 
^Tustees  and  beneficiaries  In  s  deed  of  trust  to 
secure  bona  fldc  debts  occupy  the  position  of 
pnrchssets  for  a  valuable  consideranoD  ( Wi^ 
%am  V.  Zmm*.  IS  Gratt.  427;  Evant  v.  Green- 
how.  15  Gratt.  166;  Kaner  v.  Trigg.  98  U.  S 
50,  68  [25:  88]),  yet  they  cannot  hold  witb  no- 
tice of  the  fraudulent  Intent  of  their  grantor, 
or  of  the  frau(^ rendering  his  title  void.  And  [697] 
it  Is  equally  well  settled  in  the  Slates  of  West 
Virginia  and  Virginia  that  noHce  tothe  trustees 
is  notice  to  the  beneficiaries.  Fidditg  Int.  T. 
S  8.  D.  Co.  V.  8/tenandoah  VcUlcy  R.  Co.  82 
W.  Va.  244:  Bttm-ley  v.  Brooke,  2  Leigh,  446; 
French  v.  hmal  Co.  5  Leigh,  641. 

The  knowledge  of  the  siluation  possessed 
by  Mr.  Old,  one  of  the  trustees,  who  was  the 
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Bains'  attonwy  at  the  time  of  the  asslgnmeDt^ 
and  by  whom  It  was  drawn,  was  quite  compre- 
henflive,  and  was  obtained  Id  such  a  maDaer 
and  under  such  circumslances  that  be  must  be 

E resumed  to  have  communicalsd  it.  It  was 
Qowledge  obtaiued  io  the  particular  transac- 
tion. T/u  DiatiOed  Spirita.  78  U.  8.  11  Wall. 
8S6»  8M  [20:  Km.  Tbere  can  be  no  doubt, 
also,  respecting  the  duty  of  the  trustees  to  in- 

aulnasto  the  riehts  of  the  bank,  und  that 
ley  are  chargeable  with  a  knowledge  of  all 
the  facts  that  inquiry  would  have  disclosed. 

The  decree  directs  that  the  costs  of  the  suit 
be  paid  oat  of  the  trust  funds  in  the  hands  of 
the  otefendant  trustee^  and,  as  we  agree  with 
the  Kflults  arrlred  at  oy  tbe  circuit  court,  we 
are  of  oplalon  that  thia  direction  was  correct 
The  deene  vitt  be  in  all  thinge  qfflrmed. 

Mr,  Jveties  Brewer  was  not  a  member  of 
tb6  court  when  thia  case  was  argued,  and  took 
no  put  in  iu  dedsioD. 


1 626]  ALEXAin>ER  R.  SHEPHERD  BT  AL, 
Appt$„ 

V. 

GEORGE  S.  PEPPER 
(Bee  6.  a  Reporter's  ed.  6aS-«6BJ 


dnlr  filed,  appellant  may  be  allowed  on  tbeheav- 

fav  to  file  a  bond  HUM  IMV  (wie. 

2.  A  party  Is  not  bound  by  a  prior  decree  which  la 
BO  uaoertaiD  ta  deeorlblng  pn^ertr  u  to  be  in- 
operative and  void:  tbe  sale  under  suob  a  deorea 
Is  a  nullity,  and  therefore  no  cloud  on  tbe  title. 
Buoh  a  decree  is  no  bar  to  a  second  suit. 

8.  Wherever  property  subject  to  a  Iten  has  been 
brought  within  tbe  domain  of  a  court  of  equity, 
and  a  receiver  of  it  is  appointed,  tbe  rents  and 
proQts  in  tbe  bands  of  tbe  receiver  will  beap> 
plied,  alon?  with  the  eorpu*  of  tbe  fund,  to  sati&fy 
tbe  lien,  after  paying  chartres,  suob  as  taxes  anil 
Insurance. 

L  A  court  of  equity,  on  tbe  application  of  a 
Junior  inoumbraooer,  vUl  provide  for  the  sale  of 
tbe  entire  incumbered  property.  If  the  circum- 
stanoes  of  tbe  ease  show  Uiat  tbe  IntereeU  of  tbe 
mortgacor  and  of  tbe  Inoumbnuioers  require  tba 
sale. 

6.  This  authority  la  properly  exercised  In  the  ease 
of  deeds  of  trust,  where  all  the  incumbranoes  are 
due.  and  where  tbe  plaintiff  has  a  llrat  Uen  oa 
some  of  the  property  sought  to  be  sold  and  a  m»- 
ond  lien  on  tbe  other  property,  and  whwe  aO  dw 
Incumbianoera  are  parties  to  tbe  suit 

ft.  Property  omitted  by  accident  from  one  of  tbe 
trust  deeds,  wben  both  partlea  sunxieed  tbe  deed 
covered  it,  maj  be  leaebed  and  eoM  ta  aadt  a 
suit. 

T.  A  decree  tor  a  defldenoy  Is  a  necesMry  incident 

of  a  foreclosure  suit  In  equity, 
8.  Section  808  of  the  Revised  Statutes,  relating  to 
tbe  District  of  Columbia,  authbrliee  a  deoreeM 
peraonam  against  the  debtor  for  the  tialance  re> 
malnlng  due  after  tbe  proceeds  of  the  sale  of 
lands  covered  by  a  mortgage  or  a  deed  of  trust  iu 
the  nature  thereof  has  tieeu  applied  to  the  satle* 
faction  of  the  debt. 
D.  The  court  properly  appointed  a  receiver  to  take 
possession  of  the  renta.  In  order  to  preserve 
them  for  that  party  to  the  suit  who  should  ulti- 
mately tw  found  to  be  equitably  entitled  to  theoi* 
under  tbe  facta  of  tiiis  case,  Oia  propoty  Itself 
being  Inadequate  aeourt^  and  tiw  debtor  belnr 
I  Insolvent. 


I  the  property  among  the  creditors  pro  rata,  and  the 
I  property  will  not  pay  the  several  credttors  under 
the  trust,  a  receiver  will  not  be  appointed.  Pylaa 
v.  Riverside  Furniture  Co.  30  W,  Va.  128. 

After  a  decree  to  sell  real  estate  to  satisfy  liena, 
and  au  appeal  from  tbat  decree,  the  court  below 
msy  appoint  a  receiver  to  rent  out  tbe  real  estata^ 
AdklnsT.  Edwards.  8BVa.SU. 

In  an  Injunction  suit,  where  tbe  right  to  subjeet 
land  In  sale  for  the  purchase  money  Is  In  lltigatioo, 
tbe  court  may  appoint  a  receiver  to  rent  the  land. 
IMd. 

Creditors  are  not  estopped,  by  their  acta  done 
under  an  RHilgnment  wbioh  is  afterwards  deebired 
void,  from  petitioning  for  a  receiver  of  tbe  debt* 
or'a  property.   He  Walker.  St  Minn.  243. 

A  receiver  should  not  be  granted  where  a  bond, 
properly  secured,  to  account  for  and  pay  over  tbe 
proceeds  as  the  court  might  flmeafter  dtaeot*. 
would  fumtah  sufflohmt  ssonrl^.  Stlth  Joosi, 
101 N.  C.  800. 

In  an  action  for  the  dissolution  of  a  partnership, 
tbe  court  bas  no  power  to  appoint  a  reoelver,  pe»> 
dente  Ktcof  alleged  assets  of  the  firm,  ot  which  the 
ownership  by  the  firm  Is  in  Issue  and  oenled  br  tli» 
answer.  Bmrii  v.  Jay,  118  N.  Y.  tfl 

The  right  of  a  mortgagor  to  the  lenta  and  proflta 
pendente  IU«  Is  a  substantial  one  under  the  laws' of 
M^ehtgan  and  tlie  courts  cannot  appoint  a  reoelver 
to  take  tbe  renta  and  profitatoapidyon  themoru 
gageptlcgtettweompleHonof  fomolosure  by  sal» 
Mfl  eooflRMllOBt  alttOBSb  Ika  ■sonrltj  is  Inade- 

M8  U.  S. 


Filing  bond  on  appeal  nunc  pro  tunc — (uoree, 
when  a  nuUitjf  and  no  bar — receiver — renU 
and  proJUa — taie  ttf  eptire  incumbered  prop- 
erty — incumbraneee  ali  due— property  omitted 
from  truet  deed  by  accident— decree  for  de- 
ficieneif — lav>  of  Jketrict  qf  Columbia — re- 
eeiwr,  when  proper— intereai,  rate  ef—iMu 
truetee  in  place  ^me  dead. 

L  Where  the  appeal  was  taken  In  open  court  and  no 
oltetioo  was  necessary,  and  tbe  record  has  been  i 


Nora.— ^«  to  poieeni  aud  duties  of  reeefven,  see 
not«  to  Davis  v.  Gray,  Bk.  2],  p.  M7. 

At  to  right  of  mortgaoiir  to  income  and  -products 
of  mortganed  premieet,  see  note  to  Ollmao  v.  IlL  ft 
Hiss.  Tel.  Co.  Bk.  3G,  p.  40S. 

Am  to  tsften  uoste  oy  the  mortgagor  wHI  be  ro- 
tlratned  byf ftfunetbm,  see  note  to  Hutefalna  King, 
Bk.  IT.  p.  6M. 

As  to  ett-iet  foredoewre  of  mortgage,  sea  note  to 
Clark  V.  Beybum.  Bk.  19.  p.  85*. 

^■toordentrsaleo/morftfaffedprenttssa,  see  note 
to  Orvisv.  Powell.  Bk.  SS,  p.  288. 

The  following  ore  late  decisions  on  the  subject  of 
receivers,  their  appointment,  powers  and  duties, 
receiver*s  certiflcatcs  and  discburue  of  receivers: 

A  receiver  pendente  lite  ot  mortgaged  premises 
may  be  appointed  without  notice  where  the  mort- 
gagor has  refused  to  deliver  the  crops  and  other 
personal  property,  and  there  are  prior  liens,  and 
the  mortgagir  Is  Insolvent,  and  the  crops  are  in 
danger  of  being  loetordeatrtved.  Aafaurst  v. Leh- 
man, M  Abt.  370. 

The  appointment  of  a  reoelver  Is  authorized  wben 
the  party  seeking  tbe  appolnbnent  shows  prima 
facie  a  title  or  a  lien  upon  the  subject  matter,  and 
tbat  it  Is  In  danger  of  loss  from  waste,  misconduct 
or  Insolvency.  Ibid.;  Blwood  v.  Oreenleaf  First 
Nat  Bk.  41  Kan.  m;  Duran<v.  OToweO,  ms.Cm. 

Where  the  whole  scheme  of  a  un  Is  to  set  aside 
trust  deeds  exeouled  by  a  eofpw»l>cm,irtleh  are 
f ound  to  be  valid,  aod  to  dHrfbole  ttie  prooaadi  of 
70H 
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10.  Under  the  Bevtoed  Statutes  relating  to  tbe 
DMrlct  of  Columbia,  parties  may  contract  In 
wriliiig  fortbe  payment  of  Interest  at  tbe  rate 
of  10  per  cent  per  annum. 

IL  Tbe  court  properly  fixed  tbe  amount  duA  ac- 
cording to  the  terina  of  tbe  contract,  as  to  inter- 
est on  tbe  payment  of  which,  before  the  day 
fixed,  the  decree  would  notvo  into  effect,  but 
tbe  case  would  be  dlsmlned. 

U.  Where  one  of  tbe  trustees  appointed  by  the 
decree  of  the  special  term  to  make  the  sale  has 
died,  tbe  court  below  has  power  to  appoint  a 
new  one  Is  his  place. 

[No.  186.] 

Argued  Nov.  t6,  n,  Dec.  f,  XSS9.  Decided 
jiareh  S,  1890. 

A  PPEAL  from  a  decree  of  tbe  Supreme 
Lx.  Court  of  tbe  District  of  Colnnibia,  in  asuit 
for  foreeloeuie,  decredog  tbat  tbe  property  be 
■oM  and  applied  to  ibe  payment  of  certain 
liens  tbereon  in  the  order  nameri  tliereio  and 
for  payment  of  a  deficiency.  Affirmed. 

Tbe  facts  are  stated  In  tbe  opinion. 

Opinion  below.  4  Mackey,  269. 

liemn.  Wm.  F.  Mattiaffly,  Enoeb  Tot- 
ton  and  Heavy  Wise  0»ra«tt.  for  appel- 
Unta: 

Mrs.  Gray  wu  not  a  necesnry  pai^  to  tbe 
flrct  suit,  and  the  decree  Is  not  for  tbat  reason 
any  less  efTective. 

Story,  Eq.  PI.  §  198;  Carpentier  v.  BrenAam. 
40  Cat  2114;  I<nea  County  Supn.  t.  Mineral 
FbintR.  Off,  S4  Wis.  128;  Howard  t.  itiheau- 
kee  A  8t.  R  R.  Co.  lOI  U.  S.  848  (85:1084). 

Tbe  fact  tliat  Mrs.  Gmy  is  a  party  to  this  suit 
does  not  aflect  tbe  question  oi  the  estoppel  of 
the  former  suit  as  between  Sbepberd  and  bis 
trustees  and  Pepper. 

T/iompt'Ti  V.  RoberU,  66  U.  8.  24  How.  241 
(16:  6uO). 

Tbe  record  shows  tbat  complainant  has  made 
his  Section  to  take  nnder  bis  deeds  of  truftao- 


cnrdioff  to  tbeir  description  with  full  knowl- 
edze  of  tbe  alleged  mistake. 

Bigelow,  Estoppel,  503, 614;  Jtenniek  t.  ChO- 
licotKe  Bank.  6  Ohio,  529;  Bajxdee  v.  Steieait, 
27  N.  Y.  810;  Duff  v.  Wvnhoop^  74  Pa.  800; 
SwoTuon  V.  Tarkington,  7  Heisk.  612;  Tuite  r. 
Steveru,  98  Mass.  805;  Qrymet  t.  Sandert,  98 
U.  S.  56  (28:  798). 

Rights  and  demands  cannot  be  split  up  and 
tried  piecemeal. 

BodgerM  v.  Iliggina,  67  lU.  244:  Stockton  t. 
fbrd,  59  U.  S.  18  How.  420  (16: 896). 

Tbat  tbe  property  would  seli  to  belter  ad- 
vantage as  a  whole  is  no  legal  reason  wlifch 
woula  give  the  court  tbe  right  and  power  so  to 
decree  against  tbe  objections  of  thoae  ictereaied 
in  lot  A. 

McLaughlin  t.  Bamum.  81  Hd.  444.  440. 

Tbe  complainant  does  not  give  the  court  ja* 
risdictlon  of  the  entire  case,  and  therefore 
should  not  be  beard. 

Boatman  v.  Amoskeag  Mfg.  Co.  UN.  H.  71, 
80;  Prothero  v.  Phdp$,  85  Eng.  L.  &  Eq.  618. 

The  court  below  erred  in  passing  a  persoual 
decree  against  Shepherd  for  deficiency.  Pep- 
per la  not  a  mortgagee  seekins  forecloaure. 
There  Is  no  avermeDt  In  the  Ufl  of  auy  such 
Uability  and  no  prayer  asking  any  such  relief. 
Complainant  had  tbe  rlg^t  to  inleipoae  the 
Statute  of  Limitations. 

Angell,  Llm.  g  830;  Dudley  t.  Price,  10 
Hon.  84;  CArittmaa  t.  Mitehell.ZlxoA.  Eg.  585; 
MiBer  v.  Mclntwe,  81  U.  8.  6  Pet.  61-84  (8:820, 
821);  Miller  t.  Bailler,  100  Pa.  583. 

A  party  secured  by  a  deed  of  trust  has  no  in- 
terest in  the  land  itself,  and  the  rents  not  being 
granted  he  has  no  right  to  a  receiver. 

Neitton  Lagw,  88  U.  B.  18  How.  98  (18: 
909). 

And  no  right  to  the  rents  and  pn^ts  after 
default. 

Wagtr  t.  Stone,  88  Hlch,  864;  GUman  t. 


quate.  Union  Hut.  L.  Ins.  Co.  v.  Union  Mills  Plas- 
ter Co.  iHicb.)  8  L.  R.  A.  BO. 

To  Justify  tbe  appointment  of  a  receiver  In  fore- 
cAosuru,  on  the  ground  of  waste,  tbe  waste  must  tw 
aerlous  and  the  danger  of  destruction  or  impair- 
ment of  the  security  imminent.  Ibid. 

Where  more  than  a  million  dollars  is  in  default  in 
interoet  upon  a  mortgage  on  a  railroad,  and  there 
are  different  faotlcns  between  tbe  real  owners  as 
to  Its  management,  a  receiver  may  properly  beap- 
pointed  in  roreolMore  iwooeedlnga.  XeroantUe 
Trust  Co.  V.  M]aoarl,K.  ft  T.  B.  Co.  1 1^  R.  A.  917, 
as  Fed.  Hep.  SI. 

Wbereit  IsDOtdwwn  tbat  the  mortgage  laln- 
•olvent,  or  that  tbe  mortgaged  proper^  Is  not  suf- 
ficient to  fairly  pay  all  the  Inonmbranoes,  a  re- 
celversbouldnotbeappcdntad.  PatneT.MoElroy, 
niowa.81. 

A  court  of  equity  may  coll  in  the  assela  of  the 
estate  from  the  persooal  representative  and  plaoe 

them  m  a  receiver^  bandiL  Davis  v.  Chapman,  68 
Va.  St. 

A  receiver  In  supplementary  proceedings  against 
m  Judgment  Mtor  acquires  no  title  to  the  payment 
wbiob  Bubaequently  becomes  due  to  tbe  debtor  for 
arectlnga  building  which  Is  unflnlabed  at  the  time 
of  the  appointment.  WUUson  t.  Salmon,  tfN.  J. 
Iq.  asr. 

Where  tbe  property  of  an  Inaolvent.corporatlon 
liable  to  tazotkn  under  the  H.T.  Corporation  Tax, 
AotlSas,  obap.  5M,  as  amended  byN.T.LawsUBl. 
chap.  aSl.  baa  been  sequestered,  and  is  in  tlie  bands 

IM  U.  S. 


of  a  receiver  appointed  In  foreclosure,  a  direct  ap- 
plication for  an  order  on  him  for  payment  of  the 
taxes  tatj  be  made  to  tbe  oourt  in  tbe  foreclosure 
proceeding,  by  tbe  Bttom^-general.  OentralTrusi 
Oo.v.N.T.atyftN.B.Oo.lL.B.A.  no,  UOeot. 
Sep.  401, 110  N.  T.  Seo. 

The  power  of  courts  to  authorise  tfae  laeue  of  n- 
oelvera'  certUloates,  and  to  made  tbem  a  cbarge 
upon  rallroodsoDd  their  prbtper^  superior  to  the 
liens  of  nKwtgagea  and  statutory  Uens,  Is  to  be  ex> 
nrolsed  with  great  caution,  and  If  poaslble  with  the 
consent  or  aoquieacenoo  of  tbe  partiea  Interested 
In  tbe  funds.  Investment  Co.  T.  Oblo  AN.  W.  B. 
Oo.aBlM.Bep.48. 

Beoelveii*  certlfleates  iHued  under  an  order 
made  afteradeoreeofforeoloeureand  sole  of  prop- 
erty, containing  on  their  face  a  provision  author- 
ized by  the  order  making  tbem  a  tten  on  tbe  prop- 
erty, will  oonstltnte  a  fiist  Uea  thereon,  if  the  order 
Is  not  appealed  from.  Be  hrmets  Loon  *  Trust 
C0.1SeU.  8.»10<&e:  660). 

A  receiver  of  an  insolvent  bank,  autborted  to 
prosecute  and  defend  suits  for  tbe  oorp<watlon,  has 
a  right  to  bring  a  salt  In  equity  to  foredoss  a 
mortgage  given  to  tbe  bonk.  Oomsr  t.  Brar,  M 
Ala.  217. 

NoUoe  of  proceedings  for  tbe  dleobarge  of  a  re- 
ceiver need  not  be  given  to  creditors  In  the  action. 
A  Creditor  injured  by  such  diaohazge  may  apply  to 
tbe  court  to  vacate  tbe  order.  N.  T.  ft  W.  JT.  TsL 
Co.  V.  Jewett,llftN.  T.  US. 
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lOinois  d  M.  T^Ug.  Oo.  91  U.  S.  617  (38: 410); 
Florida  C.  R.  Co.  v.  SrAutte,  108  U.  9. 148  (86: 
826);  Kountze  r.  Omaha  Botet  Co.  107  U.  H. 
892,  393  (27:  614,  615);  Teal  v.  Walker,  111  U. 
B.  242  (28:  41fi);  Orant  y.  Phoenix  L.  Int.  Cc. 
121  U.  S.  105  (30:  905). 

Mewrt.  NathsJiiel  Wilson  aod  Walter 
D.Davidve,  for  appellee: 

Nose  uf  tlie  questions  involved  in  this  cause 
was  foTOlved  Id  or  adjudicated  in  the  former 
cause. 

Strong  t.  Orant,  2  Mackey,  224,  225;  Mobile 
County  V.  Kimhall.  102  U.  8.  705  (26:  242); 
Oould  T.  Bvannitle  A  C.  R.  Co.  91  U.  8.  5S4 
(23: 419). 

The  decree  in  that  caee  would  not  operate  to 
bar  a  foreclosure  under  the  pending  bill. 

Gardner  v.  Sharp,  4  Wash.  C.  C.  609;  Wells, 
Res  Adjudicata.  %  190;  Walden  v.  Bodl^,  89  U. 
S.  14  Pet.  161  (10;  3a6);  Hugha  Y.U.  8.  7t  U. 
8.  4  Wall.  237  (18:304). 

The  former  decree  »  too  uncertsln  to  oper> 
ate  B8  an  estoppel. 

Husaell  v.  Piaee,  94  C.  S.  606-608  (S4:  S14, 
215);  Wells,  Res  Adjudicata,  §g  216,  224.  280. 

The  opinion  of  the  court  may  be  refened  to, 
to  ascertain  the  real  polut  decided  and  the  ex- 
tent of  the  estoppel. 

Cromicell  v.  tkie  County,  94  U.  8.  861,  868, 
854,  356  (24: 195,  198,  199);  OraJiam  r.  La 
CroBte  A  St.  R.  Co.  70  U.  8. 8  Wall.  704,  710, 711 
(ls:247,  260);i)amf  t.  Brown,  94  U.  8.428,  429 
(24:206,  207);  Ruuett  t.  Aim.  94  U.  S.  608.  609 
(24:215);  Strong  v.  Grant,  8  Hackey,  218.  22»- 
S2S. 

A  deficiency  decree  is  the  rule  in  thU  juris- 
diction, and  is  by  statute  a  necessary  pvt  of 
every  forecloeure  decree. 

Rev.  8tat.  U.  8.  g§  406.  808,  relating  to  the 
District  of  Columbia;  Dodge  v.  F^^eedmans  S.  (ft 
T.  Co.  106  U.  8.  446  (27:  206). 

A  receiver  should  be  appointed. 

Grant  v.  Phanix  L.  Int.  Oo.  121  U.  6.  106 
(30:  905):  Keyeer  v.  BiU,  4  Mackey,  179, 

One  of  the  trustees  appointed  by  the  court 
below  to  sell  the  real  estate  under  the  decree 
appealed  from  hat  died,  and  It  Is  requested  that 
this  ootirt  now  mibstitute  In  his  place  some 
suitable  person. 

Holden  V.  /^VwdnuMU  &  <l  7.0)1 100U.8. 78, 
74  (26:  567,  668). 

1628]  Jvttiee  Blatehford  delivered  the  opin- 

ion of  the  court: 

On  the  Utof  June,  1874,  Alexander  R  Shep- 
herd and  his  wife  mode  a  deed  of  trust  to  An- 
drew C.  Bradley  and  William  H.  Philip,  con- 
veying  to  tbem  real  estate  situated  In  the  Oi^ 

[620]  of  Washington,  in  the  District  of  Columbia, 
described  in  the  deed  as  follows:  "Part  of  lot 
numbered  two  (2)  in  square  numbered  one 
hundred  aod  sixty-four  (164),  and  bounded  and 
described  as  follows,  y\t.i  Beginningjat  a  point 
on  N(»tb  E  Street  forty-three  feet  and  nine 
inches  (48A  ft)  east  of  the  southwestern  cor- 
ner of  said  square,  and  running  thence  west  on 
E  Street  forty-three  feet  and  nme  inches  (48^ 
ft.),  to  said  nouthwestem  corner  of  said  square; 
thence  northwesterly  along  the  line  of  Con- 
necticut Avenue  about  eighty  feet  and  ten 
inchee  (80||  ti.),  to  the  south  line  of  original 
lot  numbered  three  (8)  in  said  aquorei  thence 
northeasterly  ud  at  right  angles  with  said  eve- 
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nue  and  sJonf  the  line  of  said  lot  three  i8). 
about  elghty-uve  (89)  feet,  to  intersect  a  line 
drawn  due  north  from  the  point  of  beginntog, 
and  thence  due  south  to  the  point  of  begin- 
ning." The  deed  recited  that  Shepherd  was 
indebted  to  Georee  S.  Pepper  in  (he  sum  of 
$35,000,  evidenced  by  a  promissory  note  exe- 
cuted to  Pepper,  dated  June  1, 1874,  and  paya- 
ble in  5  years  after  date,  with  interest,  piiyable 
semi-annually  at  the  rate  of  9  per  cent  per  an- 
num, until  paid,  accompanied  by  10  coupon 
notes  for  $1,575  each,  representing  the  inter- 
est; and  it  conveyed  the  land  in  trust  to  serure 
the  payment  of  the  notes.  It  gave  power  to 
the  trustees  to  sell  the  premises  at  public  auc- 
tion, on  a  default  in  the  payment  of  the  noies 
or  any  installment  of  interest,  and  to  convey 
the  property  in  fee  dmple  to  the  purchaser. 
Shepherd  covenanted  in  the  deed  to  keep  the 
buildinps  on  the  land  insured  during  tbe  con- 
tinuance of  the  trust  in  the  sum  of  $2S,0iX), 
and  to  have  tbe  policies  assigned  to  the  trus- 
tees; and  that,  on  bis  failure  to  do  so.  Pepper 
might  do  it  and  the  premium  be  should  pay 
should  he  considered  assecured  by  tbe  trust  deed. 

On  the  22d  of  March,  1875,  Sliepberd  and 
bis  wife  executed  to  William  F.  Matttngly  and 
,  tbe  said  Andrew  C.  Bradley  another  deed  of 
I  trust,  covering  the  same  premises  by  tbe  same 
description  as  in  tbe  first  deed,  to  secure  the 
!  payment  to  tbe  said  Pepper  of  a  promissoij 
I  note  dated  March  22, 1875,  for  $10,000.  nnyahle 
I  5  years  after  date,  with  interest  payable  semi- 
;  annually,  at  the  rate  of  9  per  cent  per  annum, 
until  paid,  accompanied  by  10  Coupon  notes  of 
$450each,  representing  the  interest.  Tbe  other  |630] 
provisions  of  this  trust  deed  were  in  terms 
like  those  of  tbe  first  one,  except  that  the 
insurance  against  fire  was  to  be  $10,000. 

On  the  15th  of  May,  1876,  Shepherd  and  his 
wife  ei»cuted  a  deed  of  trust  to  James  £.  Fitch 
u>d  Lewis  J.  Davia,  covering  premises  de- 
scribed as  follows:  "All  that  certain  piece  or 
parcel  of  ground  situate  and  lying  in  tbe  City 
of  Washington,  District  of  Columbia,  and 
known  and  described  upon  the  ground  plat  or 
plan  of  satd  citv  as  lot  No.  three  (8),  in  A.  R 
Shepherd's  subdivirion  of  square  number  one 
hundred  and  sisty-four  (164),  said  lot  number 
three  (8t  fronting  forty-three  feet  and  nine 
inches  (43  ft.  9  in.)  on  K  Street  N.  W.,  Hod  one 
hundred  and  nine  feet  and  one  half  inch  (109 
ft.  i  in.)  on  Connecticut  Avenue."  The  deed 
was  made  to  secure  (be  payment  of  a  promis- 
sory note  for  $85,000,  made  by  Shepherd,  dated 
Hay  16,  1876,  gnvn  to  Mercy  Maria  Carter, 
payable  8  years  after  date,  with  interest  at  the 
rate  of  9  per  cent  per  annum,  payable  quarter- 
ly. This  deed  covered  tbe  same  premises  em- 
braced in  the  first  two  deeds  ot  trust,  and  on 
additional  piece  of  land  in  tbe  rear  of  those 
premises,  having  a  frontage  on  (Connecticut 
Avenue  of  28  feet  2}  inches,  and  running  eaife- 
ward  across  tbe  rear  part  of  the  premises  cov- 
ered by  the  first  two  deeds  of  trust. 

On  the  15th  of  November,  1876,  Shepherd 
and  his  wife  executed  an  assignment,  for  tbe 
benefit  of  the  creditors  of  Shepherd,  to  George 
Taylor,  Henry  A.  Willard  and  Samuel  Cross, 
whwi  eMignmeDt  covered  "lot  8  in  square 
164."  Willard  refused  to  accept  the  trust,  and 
[^ter  7.  Bacon  was  duly  ^ipolnted  assignee  la 
hii  place. 

IW  V.8. 
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On  the  11th  of  April,  1878,  Pepper  filed  ahlll 
In  equity,  in  the  Supreme  Court  of  the  District 
of  Columbia,  makiog  as  defendants  Shepherd 
and  bU  vife,  Bradley,  Philip,  MattiDcly ,  Tay- 
lor, Cross  and  Bacon.  The  biU  set  forth  the 
making  aud  conienta  of  the  two  deeds  of  tnut 
in  favor  of  Pepper  and  of  the  assignment  hj 
Shcphvrd;  that  Pepper  nas  still  the  holder  of 
16311  $35,000  and  the  note  for  $10,000, 

*■  and  the  coupon  notes  belonging  thereto;  that 

'.here  were  large  arrears  of  interest  due  there- 
on; that  the  property  was  lately  Incumbered 
with  taxes,  and  had  oecD  sold  for  the  taxes  for 
the  year  ending  June  30,  1877;  that  Shepherd 
bad  ftdled  to  keep  the  property  iosurcd,  and 
Pepper  bad  advanced  the  nmoiuit  of  the  pre- 
miums of  in&urance;  that  Pepper  had.  In  writ- 
ing, requested  the  trustees,  under  the  deeds  of 
trust,  to  adverttse  the  property  for  sale,  but  the 
defendant  Bradley,  a  trustee  under  each  of  the 
deeds,  bad  refused  to  do  so,  by  a  letter  to  Pep- 

Ser,  in  which  be  also  stated  "that  tbe  trust 
oes  not  cover  the  entire  area  of  the  house, 
cutting  off  about  twenty  feet  of  the  rear." 

There  was  and  is  a  dwelling-house  on  ,tbe 
land,  which  covers  the  entire  width  on'  K 
Street,  and  at  least  a  part  of  it  extends  the  en- 
tire depth  of  the  land  embraced  in  the  first  two 
deeds  of  trtist;  and  a  pari  of  the  rear  part  of  It 
is  built  upon  the  land  covered  tbe  deed  of 
trust  In  favor  of  Mercy  Haria  Carter  irhlch  is 
not  embraced  in  tbe  two  deeds  of  trust  in  :avor 
of  Pepper, 

The  bill  averred  that  at  the  time  the  two 
loans  were  negotiated  Pepper  he  was  In- 
formed and  believed  that  tbe  two  deeds  of 
trust  covered  tbe  whole  of  the  boose  and  lots; 
that  he  bad  nothing  to  do  with  the  preparation 
of  those  deeds,  but  they  were  prepared  by 
ShepbcnJ  or  his  attorney;  that  Pepper  never 
saw  them  until  after  the  negotiations  were  jon- 
cluded  and  the  money  paid;  that  Shepherd 
alone  was  refi|K>nsible  for  any  mistake  or  omis- 
sion; that  at  the  dates  of  tbe  deeds  of  trust  the 
house  was  conipleted  and  occupied  by  Shep- 
herd OS  a  dwelling;  that  sub-lot  A.  In  square 
164,  being  ihe  premises  not  covered  by  the  two 
deeds  of  trust  in  favor  of  Pepper,  was  at  that 
lime  owned  by  Shepherd;  that  it  was  under- 
stood that  the  two  deeds  of  trust  in  favor  of 
Pepper  would  and  did  cover  the  whole  area 
occupied  by  the  house  and  grounds;  that  the 
part  of  the  house  not  included  in  those  two 
deeds  of  trust  was  what  is  known  as  the  "  pic- 
-ure  gallery;"  that  the  rear  end  of  it  could  be 
detached  without  marring  or  lessening  the 
value  of  the  property;  that  tbe  plaintiff  was 
entitled  to  enforce  the  collectioD  of  the  moneys 
raasi  Irrespective  of  any  injury  which 

tbe  sale  might  do  to  Shepherd  or  anyone  hold- 
ing under  him;  and  that.  In  any  event,  the 
plaintiff  had  the  right  to  enforce  the  sale  of  so 
much  of  the  property  as  was  covered  by  tbe 
Iwo  deeds  of  trust  In  his  favor. 

The  prayer  of  tbe  bill  was  that  a  trustee 
might  be  appointed  by  the  court  In  place  of 
The  trustees  under  the  two  deeds  of  trust,  with 
directions  and  authority  forthwith  to  execute 
the  trusts  of  the  two  deeds. 

Answers  to  this  bill  were  put  in  by  Halting- 
ly, Bradley  and  Shepherd,  the  answer  of  Shep- 
berd  Ktting  up  that  the  tnans  to  him  by  Pep- 
per were  naunous  and  void  under  the  laws  of 
ISt  U.S. 


the  State  of  Pennsylvania,  which  governed 
tbe  contracts.  Issue  was  joined,  proofs  were 
taken  and  the  case  was  heard  at  Special  term, 
which,  on  the  12th  of  Hay,  1879,  entered  ■ 
decree  overruling  tbe  defense  of  wnry,  and 
further  decreeing  aa  follows:  "That  James  U. 
Johnston  be,  and  is  hereby,  appointed  trustee 
in  the  place  and  atcad  of  Andrew  C.  Bradley 

in  tbe  deed  of  trust,  &  recorded  in  Liber  

folio  ,  of  tbe  land  records  for  the  District 

of  Columbia,  and  referred  to  in  the  record  in 
thia  cause.  This  decree  la  wttliont  prejudice 
to  all  other  rights  of  defendant"  Shepherd, 
on  the  14tb  oi  May,  1879,  appealed  iFrom  this 
decree  to  the  general  term;  but,  after  the  sale 
to  Pepper  hereinafter  mentioned,  he  dismissed 
his  appeal. 

Johnston  and  Philip,  claiming  and  purport 
ing  to  act  under  the  deed  of  trast  of  June  1, 
1874,  and  regarding  Johnston  as  having  been 
appointed  trustee  in  the  place  of  Bradley,  un- 
der that  deed,  by  virtue  of  the  decree  of  May 
12,  1870,  advertised  for  sale  at  public  auction 
the  premises  described  in  tlist  deed,  by  the  de- 
scription contained  In  it.  Tbe  sale  took  place 
on  the  23d  of  October,  1879,  and  the  property 
was  sold  to  Pepper,  atsuch  auction,  for  $50,000: 
and  Pbilip  tad  JtAnston,  as  trustees,  executed 
and  delivered  to  Pepper  a  deed  of  the  prop> 
erty. 

On  the  14th  of  November,  1879,  Shepherd 
filed  a  bill  In  equity  In  the  Supreme  Court  of 
tbe  District  of  Columbia,  against  Philip,  Johns- 
ton and  Pepper,  setting  forth  the  sale  and  the 
deed  to  Pepper,  and  alleging  that  Johnston  and 
Pbilip  acted  without  authority  in  selling  the 
property.  Inasmuch  as  Johnston  was  not  a 
trustee  under  the  deed  of  tnut,  and  the  decree 
of  Hay  13,  1879,  did  not  confer  upon  him  any  [68S1 
power  under  that  deed,  nor  substitute  him  ir 
the  place  of  Bradley  under  it,  nor  remove 
Bradley  from  his  office  of  trustee  under  II;  that 
it  was  announced  at  the  sale  by  the  auctioneer 
that  the  sate  was  madesubject  to  taxes  estimated 
at  $2,700,  and  that  the  lot  sold  did  not  include 
the  rear  part  of  tbe  building;  that  the  property 
was  knocked  down  to  Pepper  for  $50,000  and 
tbe  said  taxes;  that  the  price  was  grossly  in- 
adequate; that  Shepherd,  at  tbe  time  of  the 
sale,  was  tbe  owner  of  a  valuable  equitable  in- 
terest in  tbe  properliy;  and  that  the  sale  was 
void. 

Tbe  prayer  of  the  bill  was  that  the  sale  be 
set  aside  and  the  de«d  to  Pepper  canceled;  that 
tbe  defendants  be  .-estrained  from  interfering 
with  the  property,  or  attempting  to  enforce  at 
law  any  legal  right  claimed  as  a  consequence 
of  tbe  sale  or  the  dend:  and  for  general  relief. 

Philip  and  Johnston  answered  the  bill,  as 
also  did  Pepper.  Pepper  also  died  a  cross-Ull 
against  Shepherd,  Philip  and  Johnston,  setting 
forth  tbe  coct^ts  of  tbe  original  bfll  and  of 
the  answers  to  It,  and  praying  that  the  sale  to 
Pepper  be  decreed  to  be  legal  and  valid,  and 
the  deed  to  him  effectual  to  convey  to  him  aa 
unincumbered  fee-simple  title  to  the  real  estate; 
for  a  writ  of  assistance  to  put  him  in  possession 
of  the  premises;  for  a  receiver  to  collect  tbS 
accruing  rents;  for  an  injunction  to  restrain 
Shcphera  and  all  persons  claiming  under  him 
from  interfering  with  the  plaintiff  in  respect 
of  tbe  premises;  and  for  general  relief. 

A  replication  was  Sled  to  the  answers  to  the 
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oricinal  Un,  and  SheiAerd,  aai  also  Philip 
UM  JohDston,  ufwerea  the  oross-bill.  Issue 
was  joined  on  such  answers  and  proofs  were 
taken.  The  case  was  heard  at  special  terra, 
and  a  decree  was  made,  on  the  SOth  of  October, 
1880.  dismissing;  the  bill,  with  costs,  the  decree 
being  made  by  Hr.  JuiUee  James.  It  stated 
that  Shepherd  appealed  to  the  general  term 
from  the  decree. 

On  the  24th  of  December,  1880.  Jfr.  Juttiee 
James  filed  an  opinion  In  the  suit,  Id  which  he 
stated  that  the  decree  of  May  13, 187S,  in  the 
suit  of  Pepper  against  Shepherd,  was  ioopcra- 
tive  and  void  for  uocerlainty.  He  added:  "It 
purports  to  gnbstitute  a  trustee  in  one  of  two 
deeds  mentioned  in  Qke  pleadings,  without 
designating  which  of  them.  It  is  true  that  it 
can  be  inferred,  from  the  comparative  effects 
of  the  subsiilution  in  the  one  or  the  other  case, 
that  the  court  was  not  lilielT  to  intend  to  sub- 
stitute Mr.  Johnston  for  Mr.  Bradley  in  the 
deed  which  conveyed  only  an  equitable  title, 
but  I  do  not  thioK  that  I  am  at  liberty  to  ex- 
plain and  give  cerlniniy  to  the  decree  by  refer- 
ence to  such  considerauoDs.  It  has  been  sug- 
gested that  a  decree  may  be  explaiucd  bv 
reference  to  the  pleadings  on  which  it  is  based, 
and  this  undoubtedly  may  be  done  in  a  proper 
case,  but  I  do  not  find  that  the  uncertamty  of 
the  decree  in  this  case  can  be  cleared  up  in  that 
way.  It  follows  that,  tf  the  decree  u  lucer- 
tain  on  its  face,  the  alleged  title  ot  Pepper, 
through  Mr.  Johnston  as  substttuted  trustee, 
is  not  a  cloud  upon  the  title  of  the  complain- 
ant, and  consequently  this  court  cannot  take 
urisdiction  to  grant  the  relief  prayed.  There- 
ore,  the  decree  must  be  that  the  bill  be  dis- 
missed." 

On  the  14th  of  January,  1881,  the  defendants 
in  the  suit  of  Shepherd  against  Pepper  entered 
an  appeal  from  the  decree  of  October  80, 1880. 
On  the  nth  of  Fcbruarv,  1881,  Shepherd  dia 
missed  his  appeal  from  that  decree.  A  motion 
by  Shephcra  to  dismiss  the  appeal  from  that 
decree  taken  by  the  defendants  therein  appears 
to  have  been  granted  by  default;  and  they,  on 
the  2oUi  of  February,  1881,  filed  petitions  pra;y- 
ing  the  court  In  general  term  to  reinstate  their 
appeal.  The  ground  of  these  petitions  was, 
that  the  opinion  of  Mr.  Jtutiee  James  found 
as  a  fact  that  the  trustees,  Philip  and  Johns- 
ton, had  no  power  to  make  a  sale,  which  find- 
ing did  not  appear  In  the  decree  of  October  30, 
18B0.  The  court'acted  ap<ni  the  petitions  for 
leinstating,  \iy  making  an  order,  on  the  17th 
of  June,  1681,  striking  from  the  flies  of  the 
court  the  opinion  of  Mr.  Juttiee  James.  This 
left  the  decree  of  the  special  term,  made  Octo- 
ber 30,  1880,  to  stand  as  a  decree  merely  dis- 
missing  the  bill  of  Shepherd. 

On  the  20th  of  July,  1881,  Pepper  began  the 
present  suit  by  filing  in  the  Supreme  Court  of 
the  District  of  Columbia  a  bill  in  equity  against 
Shepherd  and  his  wife;  Mercy  Maria  Carter, 
who  had  been  married  and  become  Mercy 
[636]  Maria  Carter  Orav;  Fitch  and  Davis,  the 
trustees  in  the  deed  of  trust  for  the  benefit  of 
Mrs.  Gray;  Bradley,  Mattlogly  aod  Johnston, 
trustees  {PhiUp  having  die$;  David  R  Bart- 
lett.  Bacon  and  Cross,  assignees  under  the  deed 
of  assignment  of  November  IS,  1876  (Bartlett 
having  been  srapc^ated  assignee  in  the  place  of 
Taylor);  and  John  AtonnoMr  and  George  M. 
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Barker,  two  of  the  credlton  aecnted  \ij  that 
assignment,  as  representatlvea  of  that  clasa  of 

creditors. 

The  bill  seta  forth  the  two  deeds  of  trust  la 
favor  of  Pepper  and  the  deed  of  trust  in  favor 
of  Mrs.  Gray.  It  avers  that  Pepper  owns  and 
holds  the  promissory  note  for  $85,000  and  the 
one  for  |10.000;  that  they  are  both  overdue; 
that  a  large  amotrat  of  interest  is  due  upon  them; 
that  Pepper  has  advanced  moneys  on  account 
of  taxes  and  insurance  on  tbepremisescovered 
by  the  three  deeds  of  trust,  which  moneys  are 
secured  by  the  two  deeds  of  trust  in  his  favor; 
that  Mrs.  Gray  still  holds  her  promissory  note 
for  135.1)30,  which  Is  overdue,  with  iotetest 
from  May  15,  1877;  and  that  the  parties  who 
claim  to  be  secured  by  Uie  assignment 
November  15, 1876,  a  wpy  of  which  Is  annexed 
to  the  bill,  are  very  numerous  and  cannot  with- 
out inconvenience  and  delay  be  brought  before 
the  court.  It  then  sets  forth  ttie  filmg  of  the 
former  bill  by  Pepper;  the  contents  of  the  de- 
cree of  May  13, 1879;  the  appeal  by  Shepherd 
from  that  decree;  the  sale  of  the  property  to 
Pepper  by  Philip  and  Johnston,  trustees;  the 
filing  of  the  bill  by  Shepherd,  the  proceedings 
thereunder,  and  the  entry  of  the  decree  of  Oc- 
tober 30,  1880;  tbe  filing  of  the  opinioQ  of  Mr. 
Justice  James;  and  tbe  order  atilnng  that  opin- 
ion from  the  files. 

The  bill  further  alleges  that  it  Is  competent 
to  show  at  any  time  the  grounds  upon  which 
the  decree  of  October  30,  1880,  was  placed  by 
the  opinion  of  the  court;  that,  as  that  opinion 
states  that  the  decree  of  May  13,  1879,  did  not 
give  to  Johnston  any  power  to  sell,  the  decree 
of  October  30,  1380,  was  in  effect  an  adjudica- 
tion upon,  aod  favorable  to,  the  aToments  in 
tbe  bin  filed  by  Shepherd,  that  the  sale  to  Pep- 
per was  made  without  authority,  and  that  the 
deed  of  Philip  and  Johnston  to  Pepper  was 
null  and  void;  that,  as  Shepherd  had  always 
insisted  that  tbe  decree  of  May  13,  1879,  was  [636J 
void  and  tbe  sale  to  Pepper  a  nullity,  and  to 
the  end  that  said  lot-8  may  be  sold  as  a  whole. 
Pepper  files  his  bill  in  order  that  an  undisputed 
title  to  the  whole  property  may  be  obtained  by 
means  of  foreclosure  proceedings  under  the  de- 
cree of  the  court;  that  the  lot  uumbered  8  In 
Shepherd's  subdivision  of  square  161,  fronting 
43  feet  9  inches  on  K  Street  and  109  feet  (  inch 
on  Connecticut  Avenue,  being  the  property  de- 
scribed in  tbe  deed  of  trust  in  favor  of  Mrs. 
Gray,  is  improved  by  an  expensive  dwelling- 
house,  erected  thereon  by  Shepherd;  that  tbe 
portion  of  that  lot  8  contained  in  the  descrip- 
tive clauses  of  tbe  two  deeds  of  trust  given  by 
Shepherd  to  secure  the  moneys  loaned  to  him 
by  Pepper,  does  not  embrace  all  the  ground 
covered  by  and  appurtenant  to  the  dwelling- 
house,  the  portion  omitted  from  those  two  deeds 
of  trust  being  a  lot  designated  as  sub-tot  A, 
fronting  about  38  feet  3^  Inches  on  Connecticut 
Avenue,  and  running  back  with  that  width; 
that  the  omission  of  that  strip  from  those  two/ 
deeds  of  trust  was  either  by  accident  or  fraud 
on  the  part  of  Shepherd  or  his  agents;  that  in 
either  case  Pepper  Is  entitled  to  have  the  de- 
scription of  the  ground  In  those  deeds  corrected, 
BO  as  to  include  that  strip;  that  by  the  agree- 
ment of  Pepper  with  Shepherd  It  was  provide 
that  Shepherd  should  grant  to  trustees,  p 
secure  Pepper,  aO  of  tbe  re^  eitate  covered  by 
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his  residence  on  tbe  corner  of  E  Street  aod 
Connecticut  Avenue,  and  all  tbe  property  to 
be  used  ss  appurtenant  and  {x>Dnec(ea  tbere- 
nitb,  and  which  is  deaignuted  on  tbe  plat 
books  of  tbe  city  as  lot  8  of  Shepherd's  subdi- 
yision  of  square  164;  that,  relying  upon  tbe 
fact  that  tbe  first  deed  of  trust  embraced  alt 
the  property  now  doacribed  as  lot  8  in  square 
164,  Pepper  agreed  to  make  a  second  loan  on 
tbe  same  property,  and  therefore  tbe  second 
di>ed  of  trust  was  executed  as  now  found;  Shut, 
relying  upon  tbe  belief  that  both  of  the  deeds 
of  trust  embraced  all  of  tbe  real  estate  used  or 
to  be  used  by  Shepherd  for  his  residence  aod 
•pputtenant  thereto.  Pepper  advanced  the 
$45,000,  aod  relied  upon  tbe  deeds  as  bis  se- 
curity for  tbe  loan,  believing  that  tbey  con- 
formed to  his  contracts  with  Shepherd  and  em- 
braced all  the  real  estate  owneaat  that  point 
by  Shepherd  and  all  the  land  covered  by  tbe 

[637]  bouse  and  appurtenant  thereto;  that  be  would 
not  have  loaned  any  money  to  Shepherd  If  be 
had  knowD  that  tbe  deeds  of  trust  did  not  em- 
brace all  of  such  real  estate  and  tbe  improve* 
ments  made  or  to  be  made  at  that  point  by 
Shepherd,  with  the  yard  now  belonging  there- 
to; that,  after  the  execution  of  the  deeds  and 
the  advance  of  the  $45,000,  Pepper  discovered 
that  sub-lot  A,  coostiiutlng  the  rear  28  feet 
H  inches  of  lot  8  In  square  164,  was  omitted 
entirely  from  the  deeds,  thereby  cutting  off  a 
portion  of  tbe  irnprovemeots  and  seriously  im- 
pairing the  security;  that  the  omissions  were 
made  by  the  fraud  of  Shepherd  or  his  agents, 
and  witbout  any  suspidon  of  tbe  omisswn  on 
tbe  mrt  of  Pepper;  that  Shepherd  states  that 
be  frilly  intcDded  to  embrace  in  the  two  deeds 
all  the  said  real  estate,  and  executed  the  deeds 
with  the  belief  that  all  of  said  property  was  so 
included,  but  that  tbe  omiasioo  to  include  all 
of  it  was  due  to  accident  or  mistake  on  the  part 
of  himself  or  of  bis  agents  who  prepared  the 
deeds,  and  without  fraud  on  his  or  their  part; 
that  it  was  well  understood  by  Mrs.  Oray, 
when  and  before  she  loaned  the  |35,000  to 
Shepherd,  that  the  two  prior  deeds  of  trust  in 
favor  of  Pepper  constituted  prior  liens  on  all 
tbe  leal  estate  embraced  in  tbe  deed  of  trust  to 
secure  her,  that  Is,  lot  S  in  square  164;  that  she 
made  ber  loan  with  the  belief  on  her  part  that 
both  of  tbe  prior  deeds  of  trust  actually  em- 
braced all  of  the  sfiiil  rcnl  estate,  and  with  uie  be- 
lief that  Pepper  and  Shepherd  undrrstood  thut 
all  of  said  real  entate  was  so  embraced;  that  she 
bad  actual  notice  that  Pepper  and  Shepherd 
fully  intended  to  embrace  in  tbe  fin^t  and  sec- 
ond deeds  of  trust  all  the  real  estate  embraced 
in  the  third  one;  that  the  lien  of  Pep)>er  under 
his  two  deeds  of  trust  is  paramount  to  that  of 
Mrs.  Oray,  as  to  all  of  the  real  estate  referred 
to  in  her  deed  of  trust,  and  ought  to  be  eh- 
forced,  either  by  reforming  tbe  first  two  deeds 
by  including  therein  all  of  tbe  real  estate  em- 
braced in  ihedeed  in  favor  of  Mrs.  Oray,  or  by 
enforcing)  the  Uen  of  Pepper  on  lot  8  as  an 
equitable  mortgage  prior  to  any  rights  of  Mrs. 
Oray  therein;  that,  after  Pepper  had  so  ad- 
vanced to  Shepherd  the  $45,000,  be  learned 
for  the  first  time  that  Shepherd,  when  he  exe- 
cuted tbe  first  two  deeds,  had  only  a  tax  title 
to  sub-lot  A,  in  square  l64- that  Shepherd  had. 

[638]  *li>*»  loans  were  made  to  bim,  perfocted 
bis  title  to  sub-lot  A,  by  buying  in  all  adverse 
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claims,  and  had  paid  the  money  therefor  from 
bis  own  Dieans^  that  such  sub-lot  A  whs  con- 
veyed either  to  Shepherd  or  to  some  friend  ai 
trustee  for  bim;  aod  that  in  either  case  tbe  per- 
fected title  will  inure  to  tbe  benefit  of  Pepper 
aod  of  Mrs.  Oray. 

The  bni  further  alleges  that  tbe  said  princi- 
pal sums,  with  large  arrears  of  interest,  are 
due  to  Pepper  and  to  Mrs.  Gray,  respectively, 
and  sums  are  also  due  to  Pepper  for  premiums 
of  insurance  and  taxes  paid  oy  him:  that  Shep- 
herd had  been  receiving  $6,000  per  annum  as 
rent  for  tbe  premises  aod  the  furniture  in  the 
house:  that  the  incumbrances  on  the  real  estate 
in  favor  of  Pepper  and  Mrs.  Gray,  with  the 
arrears  of  mxes,  amount  to  about  $U0,0OO.  and 
are  increasing  at  tbe  rale  of  aboul  $9,0C0  a 
year;  that  tbe  real  estate  Is  an  inadequate  se- 
curity for  the  sums  charged  upon  it,  and  cau- 
not  be  sold  for  a  sum  suflSclent  to  meet  even 
the  existing  liens  on  it,  and  will  not  yield  from 
rents  an  adequate  income  on  tbe  sum  cbur^^ 
upon  it;  that  Shepherd  is  insolvent,  and  there 
are  unsatisfied  judgmentsof  record  against  bim 
in  tbe  Supreme  Court  of  the  District  of  Colum- 
bia, besides  unsecured  debts  estimated  by  Shep- 
herd to  amount  to  $310,000;  that  Shepherd  is 
unwilling  and  unable  to  make  good  the  defi- 
ciency due  to  FeppCT,  after  properly  applying 
the  net  proceeds  of  the  sale  of  tbe  property; 
and  tbat  Bradley  refused  to  sell  tbe  property 
vested  in  bim  as  trustee  under  tbe  first  deed  of 
trust,  and  has  endeavored  to  delay  and  prevent 
its  sale. 

The  prayer  of  the  Mil  Is  fertile  appointment 
of  a  receiver  to  receive  the  lenbadue  and  to  be- 
come due  for  tot  8  and  the  improvements  upon 
it;  for  tbe  appointment  of  a  trustee  or  trustees 
to  sell  the  whole  of  such'lotand  improvements; 
tbat  the  rents  and  the  proceeds  of  the  sale  of 
lot  3  be  applied  first  to  pay  said  indebtedness 
to  Pepper,  with  all  interest,  coats,  charges  and 
expenses  due  to  him  by  reason  of  tbe  premises; 
tbat  Shepherd  may  discover  tbe  name  of  the 
holder  oi  the  legal  Ulle  to  said  sub-lot  A,  aod 
be  restrained  from  receiving  or  disposing  of 
any  part  of  tbe  rent  paid  or  to  become  due  for 
lot  3  and  the  improvements  thereon;  and  for 
general  relief. 

A  restraining  order  against  Shepherd,  as  i 
prayed  for,  was  issued  on  tbe  filing  of  tbe  bill. 

Bradlev  answered  tbe  bill,  and  took  the 
ground  tliat  in  the  first  bill  filed  by  Pepper  the 
latter  had  inaiHted  upon  bis  right  to  the  sate  of 
the  property  as  described  tn  the  two  tleeds  of 
trust  made  in  bis  favor,  and  did  not  ask  to  have 
tbe  defective  description  corrected,  aod  had 
procured  tbe  pro^ertv  to  be  sold,  and  bad  pur- 
chased it  and  received  a  deed  for  it^  and  claimed 
title  to  it,  by  the  description  contained  in  those 
two  deeds  of  trust.  Bradley's  answer  also  set 
up  tbat  Pepper  had  brought  a  suit  at  law,  on 
tbe  20th  of  April,  1880,  against  Shepherd,  to 
recover  on  the  several  promissory  notes  men- 
tioned in  the  first  two  deeds  of  trust. 

The  bill  was  taken  as  confessed  by  Fitch, 
Mattingly.  Alexander  and  Barker. 

Mrs.  Gray  answered  the  bill,  alleging  tbat  at 
ttic  time  the  deed  of  trust  in  her  favor  was  made 
she  was  informed  and  tielieved  that  tlie  two 
prior  deeds  of  trust  covered  only  the  property 
described  in  them,  and  that  the  deed  of  trust 
given  to  aecoie  her  was  a  second  lien  oa  the 
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part  of  lot  8  described  In  those  deeds  of  trust, 
Md  the  first  lien  on  the  remalniog  part  of  tb&t 
lot;  tliat,  relyiag  on  that  infonnatioQ,  which 
was  true,  she  loaoed  to  Shepherd  the  |85,000 
ou  the  security  of  that  lot;  that  she  had  no 
knowledge  or  mformation  that  Pepper  claimed 
that  there  was  anr  accideot,  mistake  or  fraud 
in  connection  with  the  first  two  deeds  of  trust, 
or  that  tbey  should  bare  covered  any  property 
beyond  what  they  actually  corercd;  and  that 
Pepper  has  no  right  to  have  tbe  first  two  deeds 
of  trust  amended,  extended  or  changed,  as 
agsinst  ber,  or  any  right  to  any  lien  on  any 

Sart  of  lot  8,  as  against  ber,  except  that  part 
escribed  in  tbe  first  two  deeds  of  tnist.*^  She 
objects  to  a  sale  of  lot  8. 

Cross  and  Bacon  put  fn  ao  answer  to  tbe  bill ; 
and  the  court,  on  the  Ist  of  December,  1881, 
on  a  bearing,  granted  an  injUDctioo  as  prayed, 
against  all  of  the  defendants  except  Alexander 
aud  Barker,  and  appointed  a  receiver  of  the 
rents  sccrued  and  to  become  due.  Tbe  order 
states  that  each  of  tbe  defendaots  enjoined  ap- 
pealed from  it.  Johnston  afterwards  withdrew 
[640]  bis  appeal;  andonthemotlonof  Pepper  theap- 
peat  of  tbe  other  defendants  was  dwnissed  by 
the  general  term. 

Shepherd  put  in  an  answer  to  the  bill,  m  the 
1st  of  June,  1883.  denying  thnt  tbe  bill  filed  by 
him  was  dlsmisaed  forwent  of  Jurisdiction;  de- 
nying that  tbe  omission  of  sub-lot  A  from  the 
first  two  deeds  of  trust  was  an  accident  or  a 
fraud  on  his  pan  or  on  that  of  bis  agents;  and 
denying  that  Pepper  has  the  right  to  have  tbe 
deeds  corrected  su  as  to  include  sub-lot  A;  but 
admitting  that  he  (Shepherd)  executed  the  first 
two  deeds  of  trust  in  the  belief  that  tbe  whole 
property  covered  by  the  house  was  embraced 
In  tbem.  Tbe  answer  sets  up  that  Pepper  b&s 
DO  right  to  the  rents  of  the  hovse  or  to  toe  rent 
of  tbe  furniture  contained  in  ft,  and  no  interest 
in  tbe  premises  except  to  have  tbem  sold  and 
bis  claims  paid  out  of  tbe  proceeds  of  sale;  that 
the  subject  matter  of  the  bill  is  embraced  in 
tbe  prior  suit  brought  by  Pepper,  which  is  still 
peiioing;  and  that,  it  Pepper  has  any  right  to 
relief,  he  must  seek  it  In  that  sidt,  \ij  mil  of 
review  or  otherwise. 

On  the  21st  of  July,  1883,  Pepper  amended 
his  bill  by  averring  that  lot  8  was  wholly  in- 
sufficient security  for  tbe  debt  admitiM  by 
Shepherd  to  be  due  to  Pepper  and  charged 
thereon,  and  could  not  be  sold  for  a  sum  suffi- 
cient to  meet  the  debt  so  admitted,  and  would 
not  jrfeld  In  rents  an  adequate  Income  od  the 
value  of  the  same,  even  Bssumio^  such  value 
to  be  equal  to  tbe  amount  of  the  debt  admitted 
to  be  due  to  Fepiwr  and  charged  on  the  lot. 
The  amendment  also  stated  that  Philip  died 
Intestate,  leaving  surviving  blm  a  widow  and 
four  children,  iniaota,  whose  names  were  given, 
and  added  the  names  of  such  children  as  de- 
fendants. It  also  stated  that  Pepper  was  will- 
ing to  surrender,  and  did  therebv  surrender, 
for  the  purpose  nf  a  resale  of  the  said  real  estate, 
any  title  in  fee  simple  which  be  might  have 
thereto  by  reason  of  the  deed  to  bim  from  Philip 
and  JofanstoB,  trustees;  and  that,  for  the  pur- 
pose of  reselling  such  real  estate,  he  waived  any 
loterest,  claim  or  title  vested  In  htm  by  that 
deed,  ftod  offered  to  make  any  conveyance 
whkdi  tbe  court  migbt  deem  proper  or  neces- 
■ar/  to  ecoompUsh  the  purpose  fnalcated. 


The  bill  and  amendments  were  answered  by 
Davis,  Fitch  and  Barker,  and  the  amendments  [Ml] 
were  answered  by  Croai,  Bacon,  Bradlev  and 
Mrs.  Gray.  The  answer  of  Hrs.  Gray  alleged 
that  it  was  not  In  the  power  at  Pepper  to  make 
or  carry  out  the  offer  contained  In  tbe  amend- 
ments; that.  If  any  title  passed  to  him  bv  tbe 
sale  and  the  deed  to  blm  by  Philip  and  Johns- 
ton, be  had  00  right  to  bring  this  suit;  and  that 
If,  on  the  contrary,  no  title  pused  to  him  tqr 
the  sale,  tbe  ottet  contained  &  tbe  amendments 
was  a       and  useless  form. 

Shepherd  also  answered  the  ameodmenti,  al- 
leging that  the  proposed  offer  by  Pepper  vru 
no  actual  surrender  of  any  Interest  or  waiver  ol 
any  right. 

Tbe  order  tMV  cortfmff  as  to  Mattingly  having 
been  vacated,  he  put  In  a  plea,  setting  up  tbe 
sale  and  tbe  deed  to  Pepper,  the  filing  of  the 
bill  by  Shepherd  and  of  toe  cross  bill  by  Pep- 
per, and  the  decree  of  October  80,  1880,  and 
averring  that  Pepper,  ever  since  the  deed  to 
him,  bad  claimed  to  be  tbe  owner  of  tbe  prop- 
erty In  fee  simple,  and  still  so  claimed. 

The  bill  was  taken  as  confessed  against  tbe 
wife  of  ^epherd;  a  guardian  ad  litem  was  ap- 
pointed for  the  infant  children  of  Philtp,  who 

{)ut  in  an  answer  to  tbe  bill;  Johnston  and  Bart- 
ett  also  answered  it  and  theamendments;  issue 
was  joined  as  to  all  the  defendants  who  had 
answered;  and  tbe  plea  of  MatUngly  was  or- 
dered to  stand  as  his  answer. 

Proofs  were  taken  on  botii  ddes,  tbe  causa 
was  heard  by  the  court  In  special  term,  and 
afterwards,  on  the  24th  of  March,  18^5,  Shep- 
herd presented  to  tbe  court  two  petitions,  where-  - 
in  he  set  forth  tbe  bringing  of  a  suit  at  law 
against  him  by  Pepper,  on  the  20lh  of  May, 
1882,  upon  the  promtssoty  notes;  that  at  the 
hearing  be  learned  for  tbe  first  time  that  Pep- 

Ser  claimed  a  personal  decree  against  blm,  un- 
er  tbe  prayerin  the  bill  for  general  relief;  that, 
when  the  claim  to  such  personal  decree  was 
made  at  the  bearmg,  his  personal  liability  upon 
the  notes  was  barred  by  the  Statute  of  Limita- 
tions, because  tbe  notes  were  all  of  them  then 
more  than  three  years  overdue;  and  that  he 
ought  to  be  allowed  to  interpose  that  objection 
to  a  personal  decree.  He  therefore  prayed  for 
a  bearing  on  tbe  subject  of  the  right  of  Pepper 
to  a  personal  decree  against  blm,  and  to  be  al- 
lowed to  take  proof  as  to  the  fact  of  the  pen-  [641] 
dency  of  the  action  at  law;  that  tbe  plaintiff 
might  be  required  toelect  between  the  pending 
action  at  law  and  his  daim  for  a  personal  de- 
cree for  adeflciency;  that.  If  he  elected  to  claim 
such  personal  decree,  he  migbt  be  required  by 
amendment  to  make  bia  bill  a  bill  for  that  pur- 
pose,' and  Shepherd  be  allowed  to  answer  or 

elead  to  it;  that  Shepherd  be  allowed  a  rehear* 
ig  on  the  questions  as  to  tbe  disposition  of  the 
funds  in  the  bands  of  tbe  receiver,  and  as  to 
Interest  upon  tbe  coupon  notes;  and  that  he  be 
allowed  to  interpose  W  plea  or  answtf  the  de* 
fense  of  tbe  Statute  of  Limitations  to  a  daim 
for  a  personal  decree.  These  pMitloiis  were 
dismissed  by  tbe  court. 

On  tbe  26tb  of  March,  1889,  tbe  court  in  spe- 
cial term  made  a  decree  that,  unless  Shepherd 
should  pny  to  Pepper,  on  or  heftne  the  1st  of 
July,  1689.  989,000,  with  Interest  thereon  at 
tbe  rate  of  9  per  cent  per  annum  fr«n  tbe  lot 
day  of  June,  1879,  nnUl  paid  and  tbe  further 
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turn  of  |9,450,  Msg  the  umount  of  six  coupon 
Doles,  all  dated  June  1, 1874,  signed  by  Bbep- 
bctd,  and  represeDtiog  six  semi-annual  install- 
ments  of  interest  due  bim  on  tbe  principal 
sum  of  f  35,000,  with  interest  upon  tbem  at  the 
rateoriF  6  percent  per  annum  until  paid,  namely, 
upon  six  sums  of  $1,516  each,  one  from  Decem- 
ber 1,  1876,  one  from  June  1, 1877,  one  from  De- 
cember 1, 1877,  one  from  Junel,  1878,  one  from 
December  1,  1878,  and  one  from  June  1.  1879, 
and  also  the  sum  of  $10,000  due  to  Bepper, 
vitb  interest  thereon  at  tbe  rate  of  9  per  cent 
per  annum  from  March  22, 1880.  until  paid, 
and  the  further  sum  of  $8,160,  being  tbe 
amount  of  seven  coupon  notes,  all  dated  March 
33,  liia,  signed  by  Shepherd  and  representing 
seven  semi-annual  Installments  of  interest  due 
by  bim  on  tbe  principal  sum  of  $10,000,  with 
Interest  oa  them  at  the  rate  of  6  per  cent  per 
anmim  until  paid,  namely,  upon  seven  sums  of 
$450  each,  one  from  March  23,  1877,  one  from 
September  29, 1877.  one  from  March  33,  1878, 
one  from  September  33, 1878,  one  from  Mardi 
22, 1879,  one  from  September  22,  1879,  and  one 
from  March  32, 1880,  and  also  tbe  taxed  costs  of 
tbe  suit,  lot  8  in  Shepherd's  subdivision  of  square 
164,  with  the  buildings  and  improvements 
thereon,  be  sold  at  public  auction,  by  Henry 
[643]  Gamett  and  John  F.  Hanna.  aa  Inuteea. 
The  decree  prescribed  what  notice  of  sale  vaa 
to  be  given  and  the  terms  of  sale,  and  directed 
the  proceeds  to  be  brought  into  court.  It 
also  provided  that  the  trustees,  before  July 
1,  1885,  should  examine  witnesses  before  the 
auditor  of  the  court,  to  ascertain  the  relative 
values  of  the  real  estate  covered  by  the  first 
two  deeds  of  trust,  with  tbe  buildings  and  im- 
provements ihereon,  and  of  the  part  described 
as  sub-lot  A  in  square  164,  being  the  rear  38 
feet  2)4  inches  of  lot  8,  with  tbe  buildings  and 
improvements  upon  such  sub-lot  A;  that,  not- 
withstanding such  inquiry,  the  sale  should  pro- 
ceed: that  the  net  proceeds  of  tbe  sale  which 
ahould  appear  to  represent  the  value  of  that 

Sart  of  the  real  estate  described  In  tbe  first  two 
eeds  of  tmst.  with  the  buildings  and  improve- 
ments thereon,  after  deducting  therefrom  the 
aliquot  parts  of  the  costs,  commissions,  ex- 
penses and  charges  of  the  suit  chargeable 
against  such  nart,  should  be  applied  toward  tbe 

Sayment  of  tne  daims  of  Pepper,  and  the  resi- 
oe  of  such  net  proceeds  should  be  applied  to- 
ward the  claims  of  Mrs.  Gray;  that,  if  tbe  net 
proceeds  of  the  property  described  in  the  first 
two  deeds  of  trust  should  exceed  the  amount 
of  the  claims  of  Pepper,  tbe  excess  should  be 
applied  towards  paying  the  claims  of  Mrs.  Qny, 
it  tbe  aame  should  remain  unsatisfied  after  ap- 
plying the  net  proceeds  of  sub-lot  A;  that  tbe 
net  amount  of  rents  In  tiie  hands  of  tbe  receiver, 
after  deducting  costs,  commissions,  expenses 
and  repairs,  should  be  applied  to  the  payment 
of  the  taxes  theretofore  paid  by  Pepper  and  the 
Insurance  premiums  properly  paid  by  him,  aod 
to  the  payment  of  taxes  due  and  uopnid,  aod 
the  residue  of  the  receipts  from  rents  should 
await  the  further  order  of  the  court;  aod  that. 
If  the  net  proceeds  of  tbe  sale  applicable  to  the 
claims  of  Pepper  should  prove  Insufflcient  to 
discharge  them,  he  should  recover  from  Shep- 
herd whatever  amount  might  remain  due  of  the 
claims  ao  decreed  to  be  due  by  Shepherd  1o 


proceeds  of  sale,  and  should  have  execution 
therefor  as  at  law. 

Shepherd.  Bartlett,  Bacon  and  Cross  appealed 
to  the  general  term  from  this  decree;  Mrs.  Gray 
appealed  from  so  much  of  It  as  directed  the 
sale  of  aub-loC  A;  and  Pepper  also  appealed 
from  it 

The  court  In  general  term,  oathe39tbof  [644] 
October,  1885,  afflrmed  the  decree  of  tbe  spe- 
cial term  of  March  26.  1885,  with  these  modifi- 
cations: It  directed  that  the  loqulry  as  to  the 
relative  values  of  the  two  parcels  of  property 
should  take  place  after  tbe  sale  bad  been  made; 
that.  If  the  aebt  due  to  Mn,  Gray  should  be 
satisfied  otherwise  than  1^  applying  thereto 
her  proper  share  of  tbe  proceeds  of  the  sale,  tbe 
entire  proceeds  of  the  sale  of  lot  8  should  be 
applied  to  the  payment  of  Pepper's  debt  and  in- 
terest, or  if  the  proportion  of  such  proceeds  set 
apart  by  the  decree  to  satisfy  Mrs.  Gray's  debt 
should  more  than  suffice  to  aailafy  it.  then  any 
surplus  of  such  proceeds  should  be  paid  over 
to  Pepper  on  accoiint  of  hts  debt  and  Interest; 
and  that  tbe  balance  of  rents  remaining  In  the 
receiver's  hands,  after  deducting  the  payments 
to  be  made  outof  aucb  rents  as  specified  in  the 
decree,  and  after  payine  interest  to  Pepper  on 
the  sums  advaocea  by  him  for  taxes  and  insur- 
ance premiums,  should  be  paid  by  the  receiver 
to  Pepper  on  account  of  any  balance  of  princi- 
pal and  interest,  as  decreed,  that  should  remain 
due  after  applving  the  proceeds  of  lot  8,  as  di- 
rected by  Uie  decree  to  be  apportioned  and  ap- 
plied. It  also  affirmed  the  orders  dismissing 
the  two  petitions  filed  by  Shepherd  on  tbe  24t& 
of  March,  1885.  and  charged  Shepherd  with 
tbe  costs  of  the  appeal. 

Shepherd,  Cross,  Bacon,  Bartlett  and  Mrs. 
Gray  appealed  in  open  court  to  this  court  from 
tbe  decree  of  October  39, 1885,  the  appeal  was 
allowed,  and  the  amount  of  the  supersedeas 
bond  on  behalf  of  tbe  defendants  other  than 
Mrs.  Gray  was  fixed  at  $1,000,  and  that  on  her 
behalf  at  $100.  The  appeal  of  Pepper  was 
abandoned.  Tbe  defendants  other  than  Mrs. 
Gray  gave  tbe  bond  required  of  tbem.  Mrs. 
Gray  aid  not  give  the  necessary  bond;  and,  al- 
though tbe  record  was  filed  in  this  court  on  tbe 
9tb  of  Ckitober.  1886,  she  took  no  action  to  per- 
fect her  appeal  to  this  court  until  the  case  came 
on  for  bearing,  on  tbe  36th  of  November,  1889, 
when  she  offend  to  the  court  to  be  filed  a  prop- 
er bond  In  tbe  sum  of  $100.  No  citation  was 
necessary  on  ber  appeal,  as  she  had  taken  It  In 
open  court,  tbe  record  had  been  duly  filed  in 
this  court,  on  October  9,  1886,  and,  under  the 
circumstances,  we  will  permit  the  bond  on  be- 
half ot  Mrs.  Grav  to  be  filed  nuM  pro  tune  as  [64S1 
of  the  30th  of  November,  1880,  and  her  appeal 
to  stand  as  perfected. 

At  the  time  the  loans  were  made  by  Pepper 
to  Shepherd,  Shepherd  claimed  to  own,  and 
agreed  to  give  as  security  therefor,  the  land  aod 
improvements  situated  at  the  northeast  comer 
of  Conoecticut  Avenue  and  K  Street,  fronting 
48  feet  0  inches  on  E  Street  and  109  feet  }| 
inch  on  Connecticut  Avenue,  containii^  8,- 
466.32  square  feet,  known  as  lot  No.  8  in  Shep- 
herd's suodivlsion  of  lots  in  square  No.  164. 
Tbe  Improvements  covered  nearly  the  whole  of 
that  lot,  the  portion  not  so  covered  being  en- 
closed aud  used  In  connection  with  tbe  house. 


Pepper,  after  tbe  application  thereto  of  the  net  It  was  Ihe^nteotlon  of  both  Pepper  ud  Sbep* 
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herd  tbat  the  whole  of  tins  property  abould  be 
fucliided  in  the  deeds  of  trust;  aD<l  If  Pepper 
bad  anj  knowledge,  informntlon  or  suspicion 
to  the  coolrary,  he  would  not  liave  loaned  any 
of  the  money.  Shepherd  testiSes  that  when 
be  executed  the  deeds  of  trust  he  supposed  that 
they  embraced  the  whole  property.  On  the 
piece  of  land  known  as  sub  lot  A,  being  that 
part  of  lot  8  which  fronts  28  feet  2i  inches  on 
Connecticut  Avenue,  and  hns  such  adeplh  tbat 
it  contains  8,650  square  feet,  there  had  been 
actually  conntruclcd  fat  the  time  a  portion  of 
the  dwelling-house,  wliich  Includes  the  coal- 
vaults,  ihe  laundry,  Ihc  siTvants'  apartments 
and  a  portion  of  the  picture  ,i^:illery. 

It  is  not  denied  by  Slifplierd  that  the  debts 
due  )>y  bim  to  Pepiit^r  a"'  bona  fide  debts,  and 
are  ovenlue;  and  their  cxif<t^Dce  aod  amounts 
art  Mitisfaelorily  proved.  Tlie  sole  defense  of 
Sheplierd  amounts  to  this,  that  by  the  uncer- 
tainty and  delay  of  the  law,  and  by  mistakes  in 
the  legal  proceedings.  Pepper  has  lost  all  right 
to  tbe  execution  of  the  trusts  created  for  bis 
benefit;  and  it  is  urged  tbat,  by  reason  of  the 
prtK-ccdings  in  the  prior  suit  bmu^ht  by  Pep- 
per, he  is  estopi)ed  from  maintaining  the  pres- 
ent hill. 

The  opinion  of  the  court  in  general  term,  de- 
livered ny  Mr.  Justice  Merrick,  is  reported  in 
4  -Mnckey.  809.  It  srales  that  when  the  decree 
of  -May  12,  1879.  in  the  suit  brought  by  Pepper, 
came  to  he  made,  there  was  by  inaiivertcnce 
an  error  in  the  description  of  the  pmperiy  in  the 
decree,  by  leaving  a  blank  in  the  designation  of 
J.646J  tbc  trust  deed,  the  result  of  which  was  that  the 
decree  was  uncertain  in  itself  and  practically 
voiil  on  nrcount  of  the  uncertainty  in  its  descrip- 
tion of  tbe  property.  As  Bradley  was  trustee 
In  each  of  tbe  first  two  deeds  of  trust,  and  as  the 
decree  appointed  Johnston  to  be  trustee  in  the 
place  and  stead  of  Bradley  in  but  one  deed  of 
trust,  which  was  so  descri'ted  that  it  could  not 
be  identified,  the  whole  transaction  became  un- 
certain and  void.  It  resulted  from  this,  as  the 
opinion  slates,  that  there  was  no  effective  ap-  \ 
poicitment  of  a  trustee,  and  no  effective  sale: ' 
and  the  bill  In  tbe  suit  brought  by  Sbephenl 
was  dismissed  on  the  ground  that  there  was  no 
cloud  upon  the  title,  because  tbe  sale  itself  was 
a  nullity.  The  opinion  further  states  that, 
while  Shepherd  averred  in  bis  answer  that  the 
■ale  to  Pep|M>rwns  a  nullity  and  paased  no  title, 
and  Mrs.  Gray  by  her  answer  averred  the  aame 
thing,  they  were  now  taking  the  ground  that 
Pepper  had  no  right  to  have  a  second  sale  of 
the  |)roi»orty,  because,  having  bought  under 
the  first  sale,  bo  must  abide  thereby:  in  other 
words,  that,  nlthougb  he  acquired  no  title  un- 
der the  first  siile,  he  is  estopped  by  that  sale 
from  having  il  suld  again.  The  opinion  adds 
that  this  is  a  defense  which  a  court  of  equity 
cannot  entertain.  It  also  constders  the  point 
taken  by  Mrs.  Gray,  that  inasmuch  as  she  is 
the  first  incumbrancer  on  sub-lot  A,  Pepper 
cannot  have  the  whole  property  sold  without 
first  diseliarging  her  entire  claim,  and  says  that 
the  two  pieces  of  propci  tv  had  been  held  in  a 
general  ownership;  ihut  tfie  testimony  showed 
tbat  to  sever  them  would  iw  destructive  of  tbe 
value  of  both;  that,  altbougb  Pepper  bad  not 
brought  home  to  the  knowledge  of  Mrs.  Gray 
the  etpiitiible  mortgage  as  between  bim  and 
Sbepberd,  yet  tbe  fact  of  the  building  beini: 
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upon  the  two  lots,  and  the  further  fact  that,  if 
there  is  to  be  a  sale,  tbe  whole  property  ought  to 
be  sold  together. because  tbe  value  of  both  would 
be  decreased  if  they  were  sold  separately,  consti- 
tuted a  case  where  a  court  of  equity  ought  to 
order  all  the  property  to  be  sold  together;  tbat 
it  would  be  inequitable  to  compel  Pepper  to 
redeem  tbe  whole  of  tbe  debt  to  Mrs.  Gray  aa 
a  condition  of  the  sale  of  sub-lot  A,  because 
Mrs.  Gray  is  entitled  to  ooly  an  inconsiderable 
portion  of  tbe  incumbered  premises,  except  [□ 
sabordinalton  to  the  claims  under  the  first  two  I.64TI 
trust  deeds;  and  that  tbe  decree  of  the  special 
term,  in  giving  to  Mrs.  Gray  such  portion  df 
the  proceeds  of  sale  as  should  be  determined 
to  be  the  value  of  her  interest  in  sub-lot  A, 
upon  testimony  as  to  tbe  relative  values  of  the 
two  properties,  gave  to  horall  that  she  was  en- 
titled to  inequity.  As  to  tbe  rents  and  profits, 
the  opinion  said  tbat  wherever  property  sub- 
ject to  a  lien  has  been  brought  within  the  do- 
main of  a  court  of  equity,  and  a  receiver  of  it 
is  appointed,  the  rents  and  profits  in  the  hands 
of  the  receiver  will  be  applied,  along  with  the 
rorpyt  of  the  fund,  to  satisfy  tbe  lien,  after 
paying  charj^s,  such  as  taxes  and  Insurance; 
thai  tlie  special  term  properly  directed  the  ap- 
plication of  the  rents  to  pay  off  premiums  of 
insurance  and  taxes  which  bad  accrued;  but 
that  tbe  decree  ought  to  be  modified  by  direct- 
ing that  tbe  residue  of  tbe  rents  should  go  to 
make  up  any  deficiency  in  tbe  proceeds  of  tbe 
sale  of  the  two  properties  to  satisfy  tbe  eorpu* 
of  the  debts,  recognizing  the  right  of  Mrs.  Gray 
to  her  share  of  the  prc^eeds  of  sale  according 
to  the  apporiionment  before  Indicated,  but  detl- 
icating  tbe  rents  primarily  to  tbe  sntisfaciioo 
of  the  debts  due  to  Pepper,  tof^ther  with  the 
proceeds  of  tbe  sale  of  the  pnmary  property 
upon  wbtcb  tbe  bouse  is  built.  We  concur  In 
these  views  of  the  general  term. 

The  bill  in  tbe  first  suit  brought  by  Pepper 
was  a  bill  merely  to  substitute  a  trustee  in  the 
place  of  tbe  trustees  in  the  first  two  deeds  of 
trust.  The  prayer  of  tbe  bill  was  that  such 
trustee  be  appointed,  with  directions  and  au- 
thority forthwith  to  execute  all  tbe  trusts  re- 
posed by  tbe  first  two  deeds  of  trust  in  the 
trustees  mentioned  therein.  It  does  not  pray 
tbat  an  officer  of  tbecourt  shall  mske  the  sale, 
or  tbat  the  trustee  to  be  appointed  by  the  court 
shall  make  tbe  sale  under  any  power  to  be 
given  to  him  by  tbe  court;  but  it  prays  that  he 
may  execute  tbe  trusts  under  the  deeds  of 
truat.  Hweover,  tbe  decree  of  May  12,  IHTH, 
declares  tbat  it  is  made  "without  prejudice  to 
all  other  rights  of  defendant."  This  reserved 
the  right  of  Shepherd  to  be  heard  on  tbe  ques- 
tion of  the  right  of  Pepper  to  fo/eclose  under 
the  deeds  of  trust.  The  present  suit  is  a  suit 
for  foreclosure,  and  in  it  all  defenses  (o  the 
claims  of  Pepper  were  open  to  be  made  by 
Shepherd.  In  respect  of  parties,  in  respect  o'f  rncQT 
subject  matter,  and  in  respect  of  the  relief 
prayed  for,  the  two  bills  brought  by  Pepper 
are  difTerent:  aod  none  of  the  questions  in- 
volved in  the  pleadingjs  in  tbe  present  suit  were 
involved  in  or  adjudicated  in  the  first  suit 
brought  by  Pepper.  Still  further,  tbe  uncer- 
tainty and  loomrative  character  of  tbe  decree 
of  Hay  12. 1879.  make  tbe  whole  suit  fniitless 
aod  of  no  more  effect  than  if  ttbad  never  ben 
commenced. 
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For  the  suoe  reason.  Pepper  cannot  be  re- 
nrded  u  having  made  any  election,  in  the 
flnt  Buit  brongbt  by  bim,  to  eoforee  a  sale  of 
the  property  described  in  the  fliat  two  deeds  of 
trust  ande  from  a  sale  with  it  of  sub-lot  A,  so 
as  to  be  estopped  from  now  asserting  a  lien 
upon  sub-lot  A.  When  the  first  bill  was  filed 
by  Pepper,  he  knew  Qiat  Shepherd  had  merely 
a  tax  title  to  sub-lot  A;  and  Shepherd,  in  his 
answer  to  that  bill,  averred  that  the  title  to 
sub-lot  A  never  belonecd  to  liiin,  and  that 
he  theretofore  purchased  whnt  la  called  a  tax 
title  to  sub-lot  A,  but  It  turned  out  to  be 
void  and  of  no  effect.  Therefore,  Pepper  could 
□ot  at  that  time  have  attempted  to  reform  the 
first  two  deeds  of  trust  so  as  to  include  sub-lot 
A,  because  Shepherd  then  had  no  title  to  that 
sulhlot.  But  the  fact  that  both  Pepper  and 
Shepherd  agree  that  It  was  Intended  m  them 
that  the  first  two  deeds  of  trust  should  include 
Bub-loi  A,  gave  Pepper  a  right  to  assert  an  eq- 
uitable mortgnge  agafnat  that  sub-lot;  so  that 
afterwards,  when  Sbepherd  bought  in  the  pro- 
priclnry  title  to  it,  as  the  evidence  shows  he 
did,  Pepper  was  for  the  first  time  in  a  posiUon 
to  assert  a  lien  against  it. 

It  is.  we  think,  very  plain  that  Pepper  ac- 
quired no  title  by  the  deed  to  him  under  the 
■ale  by  the  trustees,  and  that  the  decree  dis- 
mlsstnp  the  bill  filed  by  Shepherd  bad  no  effect 
to  establish  any  legal  title  in  Pepper  to  the  real 
estate  in  question.  Even  If  resort  may  not  he 
had  to  the  opinitm  of  Mr.  Juittee3»me»,  siill  it 
is  manifest  toat  the  propositions  stated  in  that 
opinion  are  sound,  namely,  that  If  the  decree 
or  Hay  12,  1879,  was  uncertain  on  its  face,  in 
the  respects  and  to  the  extent  before  mentioned, 
the  alleged  title  of  Pepper,  through  the  deed 
from  the  trustees  to  him.  was  not  a  cloud  upon 
the  title  of  Shepherd,  and  therefore  the  court 
[649]  could  not  grant  Sbepberd  the  relief  he  prayed 
for  in  the  bill  filed  by  him,  and  that  bill  was 
properly  dismissed. 

This  view  of  the  case  is  taken  by  Pepper,  in 
hiM  bill  in  the  present  suit,  because  be  says 
therein,  in  r^rd  to  the  decree  of  May  IS, 
1879.  aiid  the  opinion  of  Mr.  Juitiee  James, 
"that,  as  it  appears  by  the  said  opinion  of  the 
oonrt  that  the  said  decree  did  not  give  to  the 
said  Johnston  any  power  to  sell,  ^  M  decree 
was  in  effect  an  adjudication  upon  iind  favor- 
able to  the  averments  in  said  Shepherd'8  bill  of 
complaint  in  said  court  that  said  sale  was  made 
without  authority  and  the  deed  of  said  Philip 
and  Johnston  was  nnll  and  void,  and,  as  the 
■aid  Shepherd  has  always  averred  and  insisted 
that  said  decree  was  void  and  said  sale  a  nulli- 
ty, and  to  the  end  that  said  lot  8  of  said  Shep- 
herd's subdivision  may  be  sold  as  a  whole,  the 
cotnplninniit  files  this  bill  in  order  that  an  un- 
disputed tide  to  the  whole  propertymay  beob- 
tained  by  means  of  foreclosure  proceedings  un- 
der the  order  and  decree  of  this  oouit."  Then 
the  bill  prays  accordingly,  "that  a  trustee  or 
trustees  may  be  appointed'  by  this  conrt  to  sell 
the  whole  of  lot  8,  in  A.  R.  Shepherd's  subdi- 
vision of  square  numbered  19i,  with  the  im- 
provements thereon."  Therefore,  it  Is  not  true 
that  Pepper  is  still  asaerting  a  legal  title  in 
Wmself. 

We  think  that  Pepper  Is  entitled  to  have  the 
whole  of  lot  8  aold.  It  was  omitted  at  least  by 
■cddent  from  the  lint  two  tmat  deeds,  when 
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both  parties  supposed  they  covered  it.  Lot  S 
embraces  not  only  sub-lot  A,  but  the  property 
covered  by  the  first  two  deeds  of  trust.  Shep- 
herd, in  bis  answer  to  the  first  bill  filed  by 
Pepper,  said  "that,  in  his  opinion.  It  would  lie 
impossible  to  make  a  sale  and  division  of  the 
said  property  under  the  said  dee  1  of  trust  with- 
out irreparable  in  juir  to,  if  not  total  destruction 
of.  a  large  portion  of  the  dwelling  bouse  which 
is  erected  upon  the  said  lot;  .  .  .  that  the 
said  dwelling  bouse  would  be  entirely  incom- 
plete without  the  addition  of  that  portion  called 
the  'picture-gallery;'  that  the  servants'  apart- 
ments and  the  laundry  and  drj'ing  room,  etc  , 
etc.,  are  underneath  the  said  portion  of  said 
dwelliDg-bouse,  as  well  as  the  heating  appara- 
tus for  ft  large  portion  of  the  house;  and  that. 
If  the  suid  lot  A,  which  is  not  included  in  the 
deed  of  trust  of  tbe  said  complainant,  shall  he  [650] 
separated  from  that  portion  which  is  Included 
in  the  said  deed  of  trust  to  the  complainact,  a 
dividing  line  would  not  only  take  off  the  said 
'picture-gallery,'  but  would  take  off  and  destroy 
a  portion  of  the  back  part  of  tbe  main  dwelling- 
house." 

In  regard  to  tf  ra.  Ora^  the  letter  to  her. 
written  by  Mr.  Brown,  of  the  firm  of  Fitch. 
Fox  &  Brown,  who  were  negotiating  for  her 
tbe  loan  to  Sbepberd,  the  letter  being  dated 
April  18.  1876.  speaks  of  tbe  loan  as  one  "to 
be  secured  by  a  second  morlgs^,  tbe  prior 
mortgage  being  for  $45,000."  Besides  this,  the 
first  two  deeds  of  trust  wen  recorded  ivspec- 
lively  June  8,  1874,  and  March  24.  1875,  and 
they  conveyed,  to  sec-.ire  Pepper,  the  premises 
described  m  them,  "together  with  alltbe  im- 
provements, ways,  easemenis,  rights,  privileges 
and  appurtenances  to  the  same  belonging  or  In 
anywise  appertaining,  and  all  the  estate,  right, 
title,  interest  and  claim  whatsoever,  whether 
at  law  or  in  equity,  of  the  said  parties  of  the 
first  part,  of,  fn,  to  or  out  of  tbe  said  piece  or 
parcel  of  land  and  premises."  The  improve- 
ments and  easements  in  question  were  visibly 
necessary  for  the  dwelling-house  as  then  con- 
strucied,  and  were  visibly  upoo,  or  required 
the  use  of,  anb-lot  A,  as  stated  1^  Shepherd  as 
before  recited. 

Mrs.  Gray  is  only  a  mortgagee,  and  not  tbe 
owner  in  fee,  of  sub-lot  A;  and  her  interest  in 
tbe  property  is  subject  to  the  prior  and  subse- 
quent Interests  of  other  parties,  as  those- inter- 
ests are  usually  ascertained  and  administered 
by  a  court  of  equity  for  tbe  benefit  of  all  con- 
cerned. It  Is  not  equitable  that  she  should  be 
allowed  to  use  her  mortgage  on  sub-lot  A  to 
prevent  a  sale  of  the  entire  lot  8.  Her  only 
right  can  be  to  have  the  proceeds  of  sub-lot  A 
applied  first  to  the  payment  of  her  debt;  and 
that  right  Is  secured  by  tbe  decree  appealed 
from. 

The  present  bill  is  one  to  obtain  a  decree  for 
tbe  sale  of  incumbered  premises  and  the  ap- 
plicatton  of  the  proceds  of  sale  to  discharge 
the  incumbrances  according  to  priority.  The 
debts  to  Pepper  and  to  Mrs,  Gray  are  overdue; 
and  under  such  circumstancesa  court  of  equity, 
on  the  application  of  a  junior  incumbrancer, 
will  provide  for  the  sale  of  the  entire  incum- 
bered property.  If  the  circamataoces  of  tbe  [651] 
case  show  that  tbe  interests  of  tbe  mortgagor 
and  of  tbe  Incumbrancers  require  the  sale. 
mie9  V.  Dank  ^  Me  Vnitad  SkOm,  M  U.  S. 
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It  WbcaL  804,  806  [6:  480];  Hcujan  v.  Walker, 
65  U.  S.  U  How.  20,  87.  88  [14:  812,  816]: 
^tftwB^  T.  itcOartfr,  94  U.  S.  784,  785. 
m  740  [34:  186,  187,  1881;  EiU  T.  Farmert 
A  M.  National  Bank,  97  U.  8.  400.  4S8, 
454  [24:  1051.  lOSffj;  Woodwrth  T.  Blair, 
119  U.  S.  8  [28:  615J:  Befner  v.  ITwUiimtem 
We  Int.  Co,  128  U.  8.  747.  754181:  809.  8121; 
Vanderkemp  v.  Slulton.  11  Paige,  38.  Thh 
aatborltvis  properly  exercised  Id  the  case  of 
deeds  of  Irusl,  wliere  all  the  incumbraDces  are 
due,  and  where  the  plaintiff  has  a  first  lien  on 
8om<!  of  the  property  souj;ht  to  be  sold,  and 
vhere  all  the  iDCumbraocfra  are  parties  to  the 
suit.  Here  Pepper  has  a  first  lien  on  the  bulk 
of  the  property  sougbt  to  be  sold,  and  a  second 
lien,  as  decreed,  on  Uie  small  remaining  portion ; 
bod  the  debts  secured  by  the  first  tno  deeds  of 
trust  were  all  overdue  when  the  bill  in  this 
case  was  filed,  as  well  as  the  debt  due  to  Mrs. 
Gray.  Under  such  circumstances,  tbe  mere 
non-assent  of  Mrs.  Qray  oucbt  not  to  prevent 
the  court  from  doing  what  Is  equitable  io  re- 
gard to  the  claims  of  Pepper,  as  well  as  those 
of  herself.  , 

There  wa.t  qo  error  in  ibe  dismissal  of  the 
two  petitions  of  Shepherd,  filed  in  March,  1885, 
nor  in  entering  a  personal  decree  against  bim 
for  any  deficiency  which  should  remain  after 
exhausting  the  property  covered  by  the  deeds 
of  trast. 

The  fact  of  the  bringing  of  the  suit  at  law  up- 
on tbe  notes,  by  Pepper  Against  Shepherd,  lo 
April,  1880,  was  set  up  in  uie  answer  of  Brad- 
ley to  the  bill  in  the  present  suit,  and  was  there- 
fore in  issue;  but  Uwu  not  shown  in  defense 
that  Shepherd  had  ever  been  served  with  process 
Id  any  such  salt  at  law,  or  bad  appeared  in  it, 
Tohintarily  or  otberwine.  Moreover,  the  prin- 
cipal notes  given  to  Pepper  were  not  barred 
by  limitation  when  the  bill  in  this  case  was 
filed.  As  to  the  interest  notes  or  coupons,  al- 
though some  of  tbe  unpaid  ones  for  each  of 
such  two  principal  notes  had  been  overdue 
more  than  three  years,  when  the  bill  was  filed, 
yd  it  makes  a  claim  to  recover  all  the  Interest, 
and  Shepherd  does  not,  in  bis  answer,  set  up  tbe 
Stutuie  of  Limitations  as  a  bar  to  any  part  of 
theprincipal  or  interest  claimed. 

The  bill  in  this  suit  prays  for  general  relief. 
[65S]  a  decree  for  a  deficiency  Is  a  necessary  in- 

cident of  a  foreclosure  suit  In  equity,  it  la 
provided  as  follows  by  section  808  of  tbe  Re- 
vised Statutes  relatiog  to  the  District  of  Col- 
umbia: "The  proceeding  to  enforce  any  lien 
shall  be  by  bill  or  petition  in  equity,  and  loe  de- 
cree, besioea  subjecting  tbe  thing  upon  which 
the  lien  has  attached  to  the  satis^ction  of  tbe 
plaintiff's  demand  against  the  defendant,  shall 
adjudge  that  the  plaintiff  recover  his  demand 
against  tbe  defendant,  and  that  he  mny  have 
execution  thereof  as  at  law."  This  provision 
was  interpreted  by  this  court  in  the  case  of 
Dodge  v.  F'reedman**  Savinga  and  Truit  Co.  106 
U.  8.  445  [37:  306],  where  it  was  held  that  tl 
■nthorized  a  decree  in  permmam  against  tbe 
debtor  for  the  balance  remaining  due  after  the 
proceeds  of  the  sale  of  lands  covered  by  a 
mortgage  or  a  deed  of  trust  in  the  nature 
thereof  bad  been  applied  to  the  sntisfartion  of 
the  debt.  The  present  cause  is  of  the  same  char- 
acter of  foreclosureproceediog  as  that  involved 
la  tlM  am  dted.   It  was  proper  for  the  court, 

TIC 


under  the  bill  as  It  ataods  and  tbe  Statute  on 
the  subject,  to  make  a  personal  decree  against 
Shepherd  for  a  deficiency;  and  the  matter  of 
granting  the  prayers  of  Jlis  petitions  filed  in 
March,  1685,  was  a  question  of  dlacratlon  in 
fbe  court  bdow,  and  not  reviewable. 

As  to  tbe  question  of  tbe  dispositioo  of  tin 
rents  in  the  hands  of  the  receiver,  we  think  I  '>m 
action  of  the  court  below  was  proper.  Tbe 
pecuniary  condition  of  Shepherd,  his  failure  to 
pay  taxes,  premiums  of  insurance  or  interest, 
the  inadequacy  of  the  property  to  pay  the 
claims  of  Pepper  and  Hra.  Gray,  and  the  dl> 
version  of  the  income  from  rents,  from  making 
such  pttyments,  to  tbe  use  of  Shepherd,  up  lo 
the  time  of  tbe  appointment  of  tbe  receiver, 
were  adequate  grounds  for  the  appointment  of 
the  receiver.  Kounttev.  Omaha  Motel  Co.  107 
U.  S.  878,  895  [27:  609,  616];  Grant  v.  PAcenix 
Life  Inturanee  Co.  131  U.  8.  106  [SO:  005]. 
The  court,  through  its  receivcr,took  possession 
of  the  rents  Id  order  to  preserve  them  for  that 
party  to  the  suit  who  should  ultimately  be 
found  to  be  equitably  entitled  to  them.  Jfita 
V.  Jenki,  128  V.  8.  207,  806  [81:  156,  159]. 
Tbe  various  reports  of  the  receiver  contained 
in  tbe  record,  as  to  his  payment  of  taxes,  pre- 
miums of  insurance,  and  tbe  expenses  of  re- 
pairs on  the  building,  show  (he  necessity  of  bii 
appointment.  It  would  be  grossly  unjust,  oa 
the  facts  developed  in  this  case,  to  appropriate 
tlie  rents  in  the  hands  of  the  receiver  to  tbe 
use  of  Shepherd. 

It  is  contended  on  behalf  of  Shepherd  that 
the  decree  appealed  from  is  erroneous,  because 
it  allows  interest  at  the  rate  of  9  per  centum 
per  annum  on  the  principal  of  the  notes,  from 
June  1,  1879,  and  March  23, 1880,  respectively, 
until  paid;  and  it  is  urged  that  the  interest 
shoulu  have  been  fixed  M  the  rate  of  6  per 
cent  from  the  date  of  the  decree,  Miirch  36, 
1885,  on  the  ground  that  that  was  the  rale  of 
interest  find  by  the  Statute  on  Judgments  and 
decrees. 

Section  718  of  the  Revised  Statutes  relating 
to  the  District  of  Columbia  provides  as  follows: 
"  The  mte  of  interest  upon  judgments  or  dfr 
crees,  and  upon  tbe  loan  or  forbearance  of  any 
money,  goods  or  things  in  actions,  shall  con- 
tinue to  be  six  dollars  upon  one  hundred  dol- 
lars for  one  year,  and  after  that  rate  for  a 
greater  or  less  sum,  or  for  a  loneer  qt  shorter 
term,  except  as  provided  in  this  chapter."* 
Section  8:t'9  of  said  Revised  Statutes  provides  aa 
follows;  "  Upon  all  judgments  rendered  on  the 
common-lawSideof  the  court  in  actions  founded 
on  contracts.  Interest  at  the  rate  of  six  per 
centum  per  annum  shall  be  awarded  on  the 
principal  sum  due  until  the  judgment  shall  be 
satisfied,  and  the  amount  which  is  to  bear  in- 
terest and  the  time  from  which  It  is  to  be  paid 
shall  be  ascertained  by  the  verdict  of  tbe  jury 
sworn  in  the  cause.''^  Section  114  authorizes 
parties  to  contract  in  writing  for  the  payment 
of  interest  at  the  rate  of  10  percent  per  annum. 

It  is  urged  that  tbe  decree  is  a  decree  which 
fixes  tbe  amount  of  each  of  tliedeb(s  due  by 
Shepherd,  and  says  that  those  sums  are '  'hereby, 
decreed  to  be  due  and  payable"  by  Shepherd  to' 
Pepper,  with  interest,  etc. ;  that  this  is  the  lan- 
guage of  a  judgment;  and  that  almost  the 
same  language  is  employed  lo  reference  to  the 
accrued  tnterest.  The  deciee  provides  that. 
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if  the  net  proreedi  of  the  nie  shall  prove  in- 
snffideot  to  discliargetbe  claims  of  Pepper,  be 
sball  Lflve  and  recover  of  Shepherd  whatever 
Rtnoiint  mnj  remafo  due  of  the  cinims  decreed 
10  lie  due  by  Shepherd  to  him.  after  llie  applU 
[GS4]  cation  thereto  of  the  oet  proceeds  of  sale,  and 
vhall  have  execution  therefor  as  at  law.  It  is 
contended,  therefore,  that  as  the  decree  ascer- 
tained the  amount  of  the  debt  still  due,  aod 
fixed  the  rate  of  inlerfst  on  it,  it  thereafter  drew 
interest  by  virtue  of  the  decree,  end  not  by 
virtue  of  the  terms  of  the  contract,  because 
the  contract  was  mer)^  in  the  decree. 

We  think,  however,  that  on  the  face  of  the 
decree  the  court  did  not  intend  to,  and  did  not, 
meree  (he  contract  in  the  decree;  but  merely 
fi  xed  the  amount  due  according  to  the  terms  of 
the  contract,  on  the  payment  of  which,  before 
Uie  day  fixed,  the  decree  would  not  go  into 
effect,  but  the  case  would  be  dismissed.  The 
Statute  has  no  application,  except  as  to  the  rale 
of  Interest  charged  on  the  deficiency  which 
shall  be  found  to  ezint  after  applyios  the  net 
proceeds  of  ule  to  the  debt;  and  the  decree 
does  not  provide  for  interest  In  excess  of  six 
per  cent  per  annuro  on  such  deficiency. 

Id  reiB:ard  to  allowing  interest  on  the  prioci- 
pal  of  the  notes  at  the  rate  of  9  per  cent  per 
annum  until  paid,  it  is  to  be  sau  that  such 
was  ibe  contract  in  each  note. 

It  was  stated  at  the  bar  that  Hanaa,  one  of 
the  truKlces  appointed  bv  the  decree  of  the  spe- 
cial term  to  makt^  the  sale,  bad  died.  If  to,  the 
court  below  will  have  power  to  appoint  a  new 
one  in  bis  place. 

The  decree  in  general  tmrm  U  thereon 
firmed. 

Mr.  JvsUee  Miller : 

I  dissent  from  so  much  of  tbe  Judemeot  of 
the  court  in  this  cnse  as  requires  the  entire 
property  to  be  sold  together  and  makes  pro- 
vision afterwards  for  dividing  the  proceeds  ac- 
cordin?  lo  the  valiistion  that  may  be  made  to 
ascertain  how  much  of  tbe  money  should  go 
to  appellant,  Maria  Gray. 

I  am  of  opinion  that  sbe  has  a  right  to 
have  the  piece  of  ground,  on  which  her  mort- 
gage is  declared  to  be  the  first  lien,  sold  sepa- 
rately, so  that  she  can  bid  whatever  sum  she 
may  see  proper  In  satisfaction  of  her  mortgage. 
If  this  sum  should  be  more  than  would  satisfy 
the  mortgagee,  of  course  the  excess  would  go  to 
the  satisftction  of  Pepper's  debt.    If  it  should 


eume  paymen  t ,  wAm  an  o^mmmf  lopaj/— ab- 
solute agreement. 

L  The  law  of  tbe  State  where  tiie  subject  of  tbe 
contract  Is  s1tuRted,and  where  defeiidnnt,the  eoD> 
ttaotinirparty,resldes,aod  where  the  contract  was 
made  and  the  ault  to  enforce  It  la  tnrought,  gov- 
ema  in  expoundlnff  and  enforclns  the  contract 
and  as  to  tlie  rule  of  damases  fora  breach  of  tt. 

2.  In  Hassaohusetta,  a  recita>  In  a  deed,  aoknowl- 
edfflns  payment  of  the  •.-onslderatlon  stated,  is 
only  priau.  fade  proof,  aod  Is  subject  to  be  con- 
trolled or  rebutted  by  other  evidence. 

8.  AnacknowledSTmentlnanlnstnimcntof t1K.0(O 
as  the  consideration,  'Vhlch  said  sum  of  itfteen 
thousand  dollars  the  said  Dow  end  Pratt  have 
thts  day  advanced  and  paid  to  said  HUla,"  Is  am- 
blvuoas,  and  does  not  abow  actual  prior  or  ilmnl- 
taoeous  parment. 

4.  Evldeooe  of  a  promise  by  defendants,  as  a  park 
of  auch  oonalderation  of  the  inrtrumoit,  to  par 
tbe  debts  which  tbe  plalotitT  owed  to  tbe  person* 
named  In  it.  Is  admlaslblei  and  the  refusal  of  the 
defendants  to  pay  those  debts  on  demand  was  » 
breach  of  their  contract 

5.  The  Issue  beinK  whether  the  oontfderatlon  bad 
been  paid  and  whether  the  obligation  of  the  de« 
fendantswas  broken,  it  was  competent  for  the 
pbtlntltt  to  show  by  parol  that,  after  such  pereooa 
bad  l>ecome  entitled  to  payment,  they  demanded 
payment  from  him;  that  be  notiOed  the  defend- 
ants and  made  demand  on  them;  and  that  ther 
neglected  to  pay. 

A.  The  agreement  of  the  defendants  to  assume  tbe 
contract  between  the  plaintiff  and  the  company, 
and  that  they  would  save  him  hannleM  from  any 
and  all  liability  by  reason  of  bis  contracts  with 
the  persons  named,  was  broken  by  a  failure  to 
pay  such  parties,  to  whom  the  plalDtlll  was  liable, 
and  It  was  not  neoenary  to  a  breach  that  the 
plaintitr  sbonld  show  that  he  had  flrat  paid  those 
parties. 

7.  Tbe  agreement  fs  not  merely  one  to  indemnify 
the  plHlntlff  from  damage  arising  out  of  fats  lia- 
bility, but  Isalso  one  to  assume  hla  contracts  and 
to  dlBcbarsie  blm  from  bis  llabiUty,  and  is  an  atK 
solute  personal  agreement. 

[No.  161.] 

Suhnitted  Dee.  9.  2S89.  Ded^  March  S,  1890. 


1 6551  '^^■^  Pepper  has  no  interest  in  it, 

•  and  I  see  no  reason  why  she  should  be  com- 

pelled to  compete  with  Pepper  or  anybody 
else  in  purchasing  the  entire  property,  which 
is  worth  four  or  five  times  as  mucb  as  her 
single  piece  is  worth,  in  order  to  make  that 
piece  bring  its  full  value  on  the  sale. 


[4231 


STEPHEN  C.  MILLS,  FtJT.  in  Brr., 
e. 

M0NTRE9S0It  T.  ALLEN,  Adm'r.  of 
Stkpvbk  Dow,  t>eceBaed. 

tBSeS.  C  Beporter'B  e«l.  JtfOJx  v.  Dow'i  AtbntiMn- 

Lex  loci— recital  in  deed—consideration,  when 
may  be  eonifadicUd—proof  of  eeparate  eon- 
tract— demand  and  notice— agreitnent  to  tta. 

184  u.  a 


IN  ERROR  to  the  Circuit  Court  of  the  Uott. 
ed  States  for  the  District  of  Massachusetts 
to  review  a  judgment  for  defendant,  in  an  ac- 
tion to  recover  moneys  on  a  contract  of  guar* 
anty  and  assignment,  etc.  Averted. 
The  facts  are  stated  lo  tbe  opinion. 
Mfetre.  Geo.  S.  Bale  and  A.  O.  Staaeb- 
fleld.  for  plaintiff  in  error: 

The  subject  mstter  of  the  assignment  was 
in  Massachusetts,  the  defendant  a  resident  in 
that  State,  the  contract  made  there,  the  suit 
pending  there,  and  the  law  of  Massachusetts 
Is  to  govern  in  enforcing  and  expounding  itand 
to  be  the  rule  of  damages  for  breach. 

Ciw  y.  (71  a  81  U.  8.  6  Pet.  m.  202,  8fl8 
(8:  359,870);  Ootmgua  T.  WUUng,  Pet.  0.  a 
225. 

The  plaintiff  is  not  precluded  from  abowing 
tbe  facts  as  to  the  consideration. 

O'alrin  V.  Thompson,  18  He.  867;  flwfaw  T. 
Sherman,  6  Gray,  611,  518. 

A  grantor  is  not  absolutely  bound  hf  tlv 
consldcrntion  or  tbe  acknowledgment  of  its 
payment  expressed  In  his  deed.  These  are  re- 
citals  merely,  which  afford  cmly  prima  fade 
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proof,  wtiich  Is  sitblect  to  Iw  cootrolled  or  re- 1 
Luttcd  by  other  evidence. 

An  action  will  He  against  tbe  grantee  for  a 
part  of  tbe  consideratfOQ  which  lie  hns  failed 
in  fact  to  secure  or  pay,  although  pavtneot  of 
the  whole  may  be  acknowledged  by  tbe  terms 
of  ihei'eed. 

Witktpaon  v.  Seolt,  17  Man.  340;  Carr  t. 
2)ooleff,  119  Mam.  294,  296;  1  Grvcnl.  Et.  @  36, 
note  S,  §  285;  Sehillinger  v.  McC-Jinn,  8  Me. 
864 ;  Beadk  v.  Packard,  10  Vt.  96;  Sliephard  v. 
LittU,  14  Johns.  210;  M'Crea  v.  Puiinart,  16 
Wend.  460;  Pntcfiard  v.  Broicn,  4  N.  H.  397; 
Iklden  t.  Scym<niT,  S  Conn.  304.  812;  Watiou 
T.  Blaine,  12  Serg.  A  R  iSt.  187;  OuAy  t. 
Grvbbi,  1  J.  J.  M^rsb.  887,  889;  GOdihede  v. 
Suan,  1  Exch.  154. 

Evidence  of  a  promi%  to  pay  the  debts  tbe 
ptniniiff  owed  Hidl  &  Co..  as  part  of  the  cod- 
fiiderntioD  of  said  instrument,  was  ctenrly  ad- 
misaible;  and  the  refusal  to  pay  on  demand 
iras  a  breach  of  the  contract. 

aark  V.  Bethon,  12  Cusb.  589,  691;  Clifford 
T.  Turrill,  0  Jur.  633. 

And  not  within  ihc  Statute  of  Frauds. 

ffvbon  V.  Park.  116  Mass.  541;  Aldrieh  v. 
A^rtes,  9  Grav.  76;  Braman  v.  JDowm,  12  Cush. 
207;  O'lr  \'Rcbert».  5  Barn.  &  Ad.  78;  Stout 
T.  Ful'jer,  84  lowft,  71;  lAtthivp  v.  Atviood,Zl 
Conn.  117.  125. 

To  assume  a  debt  is  an  undertaking  to  pay  it 
aa  tlie  proper  debt  of  the  party  wbo  eDt«8  f  uto 
the  undertuking. 

Orury  v.  Tremont  Imp.  Co.  18  Allen,  168, 
171;  Mcif«r(  t.  aark,  11  Met.  884;  PrebU  v. 
n>'l/ltrin.  6  Cush.  549;  Sn>it/i  v.  Pond,  11  Gray, 
2S4;  I'ifper  Stock  J)innf,  ctiiig  Co.  v.  Boiton  Dit 
infecting  Co.  6  New  Eng.Rep.eoa,  147Ma3B.818. 

A  covenant  to  snve  barmlesa  from  liability  is 
broken  when  the  liiibiHty  la  incurred,  without 
other  proof  of  damatvJ:, 

Qilbtnrt  V.  Wiman.  1  N.  Y.  650;  Calvo  v. 
Daviea,  8  Hun,  222;  Noble  v.  Arnold,  28  Ohio 
8t.  264,  271;  Sparkt.  Be$lop,28L.  J.  N.S.Q. 
B.  197.  200;  Carr  t.  Soberta  6  Baro.  A  Ad. 
78;  CAoe0  7.  Ilinman,  8  Wend.  402;  BoO^eUer 
T.  Donnelly,  8  Cow.  623. 

On  8  breach  of  a  warranty  by  A  to  B,  B  may 
recover  what  he  Is  liable  for  to  C  on  a  like  sub- 
ivarranty  of  tbe  same  arlicle,  although  unpaid. 

RandaU  T.  Roper,  S7  L.  J.  N.  S.  Q.  B.  266; 
Wanoick  v.  Rirhardson.  10  Meea.  ft  W.  284; 
Com.  Dig.  Condition,  1;  ITodffton  t.  Wood,  2 
Hurlst.  &  C.  649;  Port  v.Jaskson.  17  Johns.  239, 
cited  in  Wieket  v.  Hoppock.  78  U.  8.  6  Wall.  94 
(18;  7.52);  Wood  v.  Wade,  2  Starkie,  167;  Lath- 
top  V.  Atwood,  21  Conn.  125. 

Tbe  court  was  not  author!7.ed,  upon  tbe  evi- 
dence admitted  and  offered,  to  withdraw  the 
case  from  the  jury  and  order  a  verdict  for  tbe 
defendant 

Greenl«(tf  v.  Birth,  84  U.  8.  9  Pet  292  (9: 
188);  Sthvehardt  v.  AUen,  S8  U.  8. 1  Wall.  850 
(17:  642);  Biekman  v.  Jane;  76  U.  S.  9  Wall. 
197  (19:  551);  Famum  v.  Davidson.  8  Gush. 
S83;  m  B.  T.  TiUotton,  25  U.  S.  12  Wheat.  180 
(0:  994);  Oibbant  v.  FanoeU.  6  West.  Rep.  120, 
63  Micb.  844;  Doom  v.  Locheood,  8  West.  Rep. 
76. 115  DI.  490;  Jonm  r.  VanMan^,  2  McLean, 
606,  601;  Battit  v.  McC»rd,  70  Iowa,  46;  Oat- 
«inv.  Thompton,  18  Me.  867. 

Metm.  StUlmui  B,  Allen  and  Jftmfreiwr 
T.  AUen,  fw  defendant  Id  emr: 
71ft 


Under  the  power  of  proving  bj  parol  tlw 
consideration  of  a  written  contract,  you  cannot 
establish  an  independent  agreement,  otberwlae 
within  the  Statute  of  Frauds. 

Hove  V.  Walker,  4  Gray,  918;  Fljfnn  v. 
Bourneuf,  8  New  Eng.  R«).  848. 148  Mass.  277. 

This  recital  that  the  $16,000  baa  been  paid 
ia  an  estoppel  upon  the  plaintiff  to  deny  ttwt 
fact. 

Leddy  v.  Barney,  189  Masa.  894;  SoutKeatt- 
em  R.  Co.  V.  WarUm,  6  Hurlst.  A  N.  520;  Hor- 
ton  V.  WestminHtr  Imp.  Comrt.  7  Exch.  780; 
LucyT.  Gray,  61 N.  H.  151;  Mann  v.  WiUiamt, 
8  New  Eng.  Rep.  872,  148  Mass.  894;  Uvdeon 
7.  Qnen  mil  Sruinarv,  118  HI.  618;  Lainton 
V.  Tremere,  1  Ad.  &  EL  798;  Bowman  t.  Tay- 
lor 2  Ad.  &  El.  278. 

Where  a  receipt  embodleB  a  contract  It  can- 
not be  rebutted. 

Baker  T.  Naehtrieb,  60  TJ.  8.  19  How.  128 
(15:  528);  Moort  7.  Stineon,  4  New  Eng.  Rep. 
654, 144  Maaa.  SM;  SOdreth  r.  O'BHen.  10 
Allen.  104. 

Until  it  be  shown  that  as  trustees  tbe  defend- 
ants bave  not  administered  tbe  trust  faithfully, 
or  that  they  bave  in  their  bands  trui^t  funds 
wbicb  they  have  failed  to  pay  over,  tbe  law 
will  not  imply  a  oontract  to  pay  the  formal 
considerations. 

Shoe  (9  Leather  Bank  Dit,  128  Mass.  148; 
Tmmey  r.  Crowley,  187  Mass.  184. 

The  writing  is  tbe  only  evidence  of  the  In- 
tent  of  the  parties,  and  on  the  whole  writing 
there  is  no  personal  liability. 

Ooodenouffhy.  77my(T,  132  Mass.  152;  Tucker 
Mfg.Oo.-r.Fair6anki,98i/lBSi.  101;  Carpenter 
V.  FamncortA,  106  Mass.  661;  Terry  v.  Briffht- 
man,  182  Mass.  818;  Slit  v.  Futaifer,  4  Allen, 
165;  Cutler  7.  A$hland.  121  Mass.  588;  Cook 
V.  Gray.  188  Mass.  106:  BtawJkard  v.  Blaek- 
ttone.  102  Man.  848;  mifford  v.  LaitUer,  94 
N.  T.  145. 

The  distinction  between  an  agreement  or 
covenant  of  indemnity  and  an  agreement  to 
pay  baa  been  recosoiced  In  Locks  v.  Bomer,  181 
Masa.  98-t09,and  VUlmi  7.  Bryant,  184  Hut. 
291-294. 

This  case  Is  one  of  Indemnity  alone. 

Cutlery.  Southern,  1  Saund.  116.  note. 

So  far  as  this  oral  agreement  is  prior  or  co- 
temporsoeous,  other  evidence  than  the  written 
contract  is  eicluded, 

Vau  V.  Walea,  129  Haas.  88;  Bagan  v.  Sort- 
weU,  5  New  Eng.  Bep.  689,  146  Haas.  83;  Si- 
manooiek  v.  Wood,  5  New  Eng.  Rep.  190,  14S 
Mass.  180;  Jfunde  v.  Lambie.  122  Mass.  886; 
Spvrr  V.  Andrews,  6  Allen,  420;  Kellaf  7.  Salt- 
marsh,  6  New  Eng.  Rep.  206, 146  Masa.  685; 
Knotelton  v.  Keenan.  6  New  Eng.  Rep.  689, 
146  Mass.  86;  Carr  v.  Bay»,9  West.  Rep.  188, 
110Ind.40S;  Dvme  w.  3oott,mXJ.  8.  682(29: 
901);  Bxhavit  Vent.  Co.  7.  Chieano.  M.  dbSt, 
P.  R.  Co.  69  Wis.  454;  Cone  7.  Peek,  8  Cent. 
Rep.  671,  102  N.  Y.  518;  Brwon  v.  RumU,  % 
West.  Rep.  666, 106  Ind.  46;  Myer$  7.  Muneon, 
66  Iowa,  423;  Frott  v.  BHgham,  189  Haw.  48. 

Mr.  JueUce  Bl»tehfi>rd  delivered  the  opin- 
ion of  tbe  court: 

On  the  28d  of  October,  1876,  tbe  following 
instrument  in  writing  was  executed  by  Stephen 
C.  Mills  on  tbe  one  part,  and  Stephen  Dow 
and  Kathsn  P.  Pratt  on  the  other: 

ISS  V.  & 
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"Whereas  Stephen  C.  Mills,  of  Rtark,  Id 
4ie  State  of  Maine,  is  the  coDtractor  for  the 
building  of  tlie  Boston  and  M^-^iic  Valley 
Bailroad  Company's  railroad  bed,  bridges, 
etc.,  etc;  and  wbt-reas  the  Bald  railroad  com- 
pany lias  iigreed  to  purchase  nnd  cause  to  be 
canceled  (hL-  said  ronlract,  but  safd  company 
haa  found  it  inconvenient  or  ImpoEsIhle  to  pay 
me  the  agreed  price  for  such  purchase:  and 
wliere;is  yicplien  Dow,  of  Wobum,  and  Na- 
than P.  Prait,  of  Reading,  have  agreed  to 
purcliase  •>/  me  the  said  contract  in  the  inter- 
est of  said  railroad  company  and  (or  the  said 
company's  benefit  and  profit,  and  to  receive  of 
me  an  n'^i-^isnmept  of  said  contract  In  trust  for 
■aid  C0Di|>iiny — that  is  to  say,  as  collateral  Be- 
curity  for  payment  to  them  by  said  company 
of  tlie  sum  of  fifteen  tbouannd  dollars,  the 
purcliti.'inir  price,  and  interest  thereon  at  the 
rule  (if  !<ix  per  centum  per  annum,  for  such 
time  as  the  same  shall  remain  unpaid,  wbicb 
|42S)  said  sum  of  fifteen  thousand  dollars  the  said 
Dow  and  Pratt  have  this  day  advanced  and 
paid  to  said  Mills  for  said  contract  and  alt 
sums  that  may  hereafter  become  due  there- 
under; and  whereas  the  said  Mills  has  sublet 
some  of  the  work,  as  per  contracts  marked 
'B,'  'C,'  'D,'  'E,'  and  nereto  annexed,  with 
ilall  and  Burgess,  J.  M.  Ellis  and  Savage  and 
Mct'abe;  and  whereas  the  said  Dow  ana  Pratt 
assume  said  contract  in  their  capacities  afore- 
said; and  whereas  by  the  terms  of  said  con- 
tract  'A'  ten  percent  of  the  monthly  estimate 
is  rcliitned  in  the  hands  of  the  company;  ibe 
said  Uow  and  Pratt  as  aforesaid  accept  the  as- 
signment of  said  contract,  with  the  under- 
standing and  agreement  that  they  will  and 
•hall  well  and  truly  save  harmlesa  the  said 
Hills  from  any  and  all  liability  by  reason  of 
said  contracts,  the  ten  per  cent  reserved,  and 
any  claim  by  reason  of  said  Ellis,  Hall  and 
Burgess  and  Savage  and  McCabe  agreements 
before  mentioned:  Now,  know  all  men  that  I, 
Stephen  C.  Mills,  of  Stark,  in  the  Slate  of 
Hame.  the  peraoo  named  in  the  contract  hereto 
annexed,  marked  'A,'  lo  consideration  of  fif- 
teen thousand  dollars  to  me  paid  by  Stephen 
Dow,  of  Wobum,  in  the  County  of  Middlesex 
and  Commonwealth  of  Massachusetts,  and 
Nathan  P.  Pratt,  of  Reading,  in  said  County 
of  Middlesex,  in  their  capacity  aforesaid,  have 
assigned  and  do  hereby  assign,  sell,  convey 
and  set  over  to  the  said  'Dow  and  Pratt  as  afore- 
aaid,  and  their  assigns,  all  my  interest  in  the 
within  and  before-meotiooed  contract  marked 
*A,'  and  every  clause,  article  or  thing  therein 
conitiincd,  and  I  do  hereby  constitute  and  ap- 
point them,  the  said  Dow  and  Pratt,-  trustees 
aa  aforesaid,  ray  attorney  or  attorneys,  in  my 
narau,  biil  to  tbeir  owe  use  as  aforesaid,  to 
take  all  legal  means  which  may  he  proper  for 
the  complete  recovery  and  enjoyment  of  the 
assigned  premises,  with  power  of  substitution. 
In  witness  whereof  I  have  hereunto  set  my 
band  and  seal  thia  twenty-third  (23) day  of, 
October.  A.  D.  1878. 

"S.  0.  Hills  &  Co. 

"Stcpbeti  C.  Hills.     [L.  fl.] 
"Signed,  sealed  and  delivered  in  the  presence 
of— 

"Henry  B.  Nottage. 
"P.  Wielister  Lochc. 
(426 1      "We,  the  said  Btepbeo  Dow  and  Nathan  P. 
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Pratt,  hereby  accept  the  above  assignment  and 
the  conditions  preceding  tlie  same  ror  the  pur 

poses  aforesaid. 

"Witness:  Stephen  Dow. 

"P.  Webster  Loche.     Nathan  P.  Pratt." 

The  contract  of  Mills  with  the  Boston  and 
Mystic  Valley  Railroad  Company,  to  build  and 
equip  the  road  of  that  company  from  Somer- 
'vflle  to  Wilmington,  was  made  on  the  4tb  of 
May,  1878.  On  the  6th  of  May,  1878,  the 
plaintiiT,  under  the  name  of  8.  C.  Mills  &  Co., 
made  a  sub-contract  with  H.  C.  Hall  and  J. 
H.  Burgess,  beiog  the  Hall  and  Burgess  named 
In  the  instnimentof  Ortober  28, 1878.  to  grade 
the  road-bed  of  the  railroad  from  Wilmington 
to  Somerville.  The  road  had  not  been  com- 
pleted on  the  28d  of  October,  1878.  Dow  and 
Pratt  were  stockholders  and  directors  in  the 
company.  Of  the  $15,000  mentioned  in  the 
instrument  of  October  28,  1878,  they  paid  to 
Mills  only  $10,000.   They  did  not  pay  any 

Sart  of  $11,048.08,  which  was  due  to  Hall  nnd 
iurgess  for  work  done  under  their  contnici, 
[  partly  before  and  parllv  after  the  inMniinent 
of  October  28,  1878, 'was  executed.  Mills 
brought  this  suit  against  Dow  and  Pratt,  in 
the  Circuit  Couri  of  the  United  States  for  the 
District  of  Alassarliusetts,  to  recover  those 
sums.  Issue  was  joined  by  Dow.  Pratt  did 
not  appear  and  was  defaulted.  At  the  trial  be- 
fore a  jury  the  court  directed  a  verdict  fur  the 
defendant  Dow,  and  a  judgment  accordingly 
was  entered,  to  review  whirh  the  plaintill  has 
brought  a  writ  of  error.  Since  the  writ  was 
brought,  Dow  has  died,  and  bis  adniiuistralor 
has  been  substituted  as  defendant  in  error  io 
bis  stead. 

Dow  was  -  jpsident  of  the  railroad  company, 
and  as  such  executed  the  contract  between  the 
company  and  Mills  for  the  construction  and 
equipment  of  llie  road.  The  sub-contractors 
named  in  the  inntrument  of  October  2'^,  1878. 
continued  work  on  the  road  under  their  con- 
tracts up  to  tlic  middle  of  December,  1878,  and 
furnished  the  labor  and  materials  set  forth  in 
the  declaration  and  in  the  occounls  annexed 
thereto,  so  that  there  was  a  balance  exceeding 
$6,000  due  from  Mills  to  Hall  and  Biirf^ess,  )427] 
partly  for  work  done  prior  to  Ortober  28,  1878. 
and  partly  for  work  done  subsequently  to  that 
date.  Dow  was  informed  of  the  amount  so 
due  to  the  sub-contractors,  and  that  the  same 
had  never  been  paid. 

The  hill  of  exceptions,  after  stating  the  fore- 
going facts,  sets  forth  that  Ibe  plaintiff  offered 
to  show  by  Hall,  for  the  purpose  of  proving  an 
independent  oral  contract  based  on  an  alleged 
liabilitv  of  Dow  as  stockholder,  that  Dow  re- 
peatedly nromiaed  Hall,  in  1879  and  subse- 
quently, that  he  would  my  the  amount  claimed 
to  be  due  to  ^11  and  Burgess,  but  the  court 
refused  to  admit  the  evidence  at  that  stage  of 
the  case,  on  the  ground  that  there  was  no  evi- 
dence of  a  consideration  for  the  promise,  and 
that  the  liability,  and  the  fact  that  Dow  was  a 
stockholder,  tnust  fint  be  shown;  that  the 
plaintiff  offered  to  show,  by  his  own  evidence, 
that  the  consideration  of  the  instrument  of 
October  S8, 1878,  was  the  payment  of  $15,(K)0; 
that  the  defendants  promlsea  to  pay  him  that 
sum  as  such  consideration  and  had  paid  only 
$10,000  of  it.  the  plaintifl  claiming  that,  by 
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ibe  terms  of  tbe  insmiineiit,  the  defendaots 
were  bound  to  pay  tbe  whole  of  such  con- 
kideraiion,  and  that,  od  proof  that  tlie  cod- 
sideratioD  was  flS.OOO,  and  was  partially  un- 
paid, he  would  be  entitled  to  recover;  that  the 
court  ruled  that  the  inquiry  waa  IrrelevaDt,  on 
tbe  pleadinsa  and  proofs  as  they  then  stood; 
that  the  ptaintiff  offered  further  to  show  that, 
as  a  part  of  the  consideratioo  of  tbe  lustra- 
nieiit.  the  defendants  proniiBed  to  pay  the  debts 
the  ptaintiff  owed  to  Hall  and  others  named  in 
the  fosirument;  and  that  the  court  refused  to 
admit  the  evidence. 

The  bill  of  exceptions  states,  also,  that  there 
was  evidence  tending  to  show  that  tbe  defend- 
ants were  stockholtlers  and  directors  of  Ibe 
company,  and  Dow  was  its  president,  from 
May  1,  1878,  to  Juue  1,  1879;  that  Hall  bad 
authority  from  tb]e.plRiolifl  to  collect  from  the 
defendants  tbe  amouota  due  to  the  sab-con- 
traclurs;  that  Dow,  at  the  request  of  tbe  plain- 
tiff,  paid  to  one  or  more  ot  tbe  sub-contractors, 
aulwequenlly  to  October  28,  1878,  tbe  amount 
due  tbem  for  work  done  on  tbe  road,  and  bad 
also  paid  to  tbe  plaintiff  tbp  amount  of  a 
judgment  recovered  against  the  latter  by  Savage 
I4S8]    Aid  HcCabe,  in  a  suit  brought  by  tbem  subse- 

Siently  to  October  28,  1878,  for  work  done  by 
em  under  their  sub-contract,  which  amount 
the  plaintiff  never  paid  to  Savage  and  McCabe, 
and  no  claim  is  mside  for  it  in  this  suit;  tliat, 
before  tltis  auit  was  brought,  the  sub-oontract- 
ors  demanded  their  pay  from  the  plaintiff,  i 
showing  him  a  statement  of  tbeir  account,  and 
also  made  a  demand  on  tbe  defendants,  and 
the  idaintiff  made  a  like  demand  on  tbem;  tbat^ 
as  between  tbe  plaintiff  and  tlic  sub-contractors, 
tliere  was  no  dispute  as  to  the  amount  due;  that 
the  company  voted  to  stop  tbe  work  of  con- 
struction OD  tbe  road  about  the  middle  of  De- 
cember, 1878,  and  never  resumed  tbe  work  of 
ranslructioo  after  that  date;  that  Hall  and 
Buicess  did  not  complete  their  contract  within 
(be  time  stipulated  in  it,  for  tbe  reason,  among 
oihfrs,  that  tbe  company  did  not  meet  its  pay- 
ments and  never  secured  the  right  of  way  for 
tbe  portion  not  constructed  by  it;  snd  that  no 
evidence  was  Introduced  by, the  plaintiff  that 
be  bad  paid  any  portion  of  tbe  sums  due  tbe 
lub-conlractota  named  in  the  instrument  of 
October  88,  1878.  The  plaintiff  bavins;  closed 
his  case,  the  defendant  Dow  contended  that 
the  plaintiff  txtvUd  not  recover  without  first 
showing  some  actualpayment  or  injury  other 
than  bis  liability  to  Hall  and  Burgess,  so  due 
and  made  known  to  the  defendants;  and  that 
tbe  same  had  not  been  paid.  The  court  ruled 
that  there  was  no  competent  evidence  to  sus- 
tain tbe  plaintiffs  case,  and  directed  a  verdict 
for  the  defendant  Dow. 
Tbe  bill  of  exceptions  further  states  that  the 

{ilaiotiff  duly  excepted  at  the  trial  to  such  rul- 
n«,  refusals  to  rule,  and  diiecUon  of  the  court. 

The  plaintiff  alleges  as  error  (1)  tbe  refusal 
of  the  court  to  admit  the  evidence  offered  as 
[4311  to  the  conslderatioD  of  $1S,000.  as  to  the 
promise  to  pay  the  balance  of  It,  and  as  to  the 
promise  to  pay  the  debts  due  to  Hall  and  Bur- 
gess; (2)  tbe  rulinK  that  the  plaintiff  could  not 
recover  without  wowing  some  actual  payment 
or  injury,  other  than  bis  liability  to  Hall  and 
Burgess  so  due  and  made  known  to  the  de- 
lendanU;  (8)  tbe  ruling  that  there  w»  no 
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competent  evidence  to  sustain  the  plaintifTi 

case;  and  (4>  the  withdrawal  of  tbe  case  from 
tbe  jury  and  the  direction  of  a  verdict  for  the 
defendant  Dow. 

As  the  subject  matter  of  tbe  instrument  of 
October  38,  1878,  was  in  Masaacbusetts,  and 
the  defendant  Dow  was  a  resident  tbere,  and 
the  contract  was  made  tbere.  and  the  suit  waa 
brought  there,  tbe  law  of  that  State  is  to  gov- 
ern in  expounding  and  enfordnc  tbe  contract 
and  in  determining  tbe  rule  of  damages  for  e 
breach  of  It. 

It  is  contended  by  tbe  defendant  tbat  the 
Instrumeot  contains  an  admlsdoB  of  the  receipt 
of  tbe  entire  $15,000;  and  ibe  qnestit  r.  cc  tbia 
branch  of  the  case  is  whether  the  plaintiff  la 

Frecladed  from  showing  tbe  true  state  of  farts, 
t  is  well  settled  in  Massachusetts  that  a  recital 
In  a  deed,  acknowleflging  payment  of  the  con* 
sideration  st^ed,  is  ouy  imnia  fade  proof  and 
is  subject  to  be  controlled  or  rebntted  by  other 
evidence.  Fnigey.  Sherman,  f^Qm,  611,518; 
Wilkintim  v.  Seott,  17  Mass.  349;  Cbrr  v.  Doo- 
ley.  no  Mass.  394,  m. 

Independently  of  this,  tbe  expression  in  the 
instrument  which  is  claimed  to  be  an  acknowU 
edgment  of  tbe  receipt  of  the  $15,000.  namely, 
"which  said  sum  of  fifteen  thousand  dollars 
the  said  Dow  and  Pratt  have  this  day  advanced 
and  paid  to  said  Hills,"  is  ambiguous,  and  doea 
not  show  actiul  prior  or  simultaneous  payment, 
OtOdtfiede  v.  ;^n,  1  Exch.  164. 
i  So,  too,  the  evidence  of  a  promise  by  the 
defendants,  as  a  part  of  tbe  considoratioo  of 
Uie  instrument,  to  pay  tbe  debts  which  tbe 
plaintUt  owed  to  Hall  and  others  named  in  it, 
was  admissible;  and  tbe  refusal  of  tbe  defend* 
ants  to  pay  those  debts  on  demand  was  a  breach 
of  tbeir  contract.  Clark  v.  Dahon,  12  Gush. 
580,  591. 

Tbe  issue  being  whether  the  consideration 
had  been  paid  and  whether  the  obligation  of 
the  defendants  was  broken,  It  was  competent 
for  the  plaiotifT  to  show  1^  paipl  that,  after 
Hall  and  Burgess  bad  finished  their  work  under  [48S] 
their  sub  contract,  they  staled  their  account  to 
tbe  plaintiff  and  demanded  payment  from 
him;  that  he  notified  the  defendants  and  made 
demand  on  them;  and  that  tbey  neglected  to 
pay.  Such  demand,  and  a  neglect  on  tbdr 
part  to  pay,  tended  to  support  the  cose  of  the 
plaintiff. 

The  balance  due  by  the  plaintiff  to  Hall  snd 
Burgess  was  |11.048.08,  with  interest  from 
January  1,  1879;  and  tbat  was  tbe  amount  of 
the  liability  of  tbe  plaintiff  to  them  under  hie 
contract  with  them.  The  agreement  of  the 
defendants.  In  the  instrument  of  October  38, 
1678,  is  tbat  they  assume  the  contract  between 
the  plaintiff  and  the  company,  and  (bat  they 
will  well  and  truly  save  the  plaintiff  harmless 
from  any  and  all  liability  by  reason  of  his  con- 
tracts with  Hall  and  Burgess,  Ellis,  and  Savage 
and  McCabe,  "Ihe  ten  per  cent  reserved,"  and 
any  claim  by  reason  oi  such  contracta. 

The  agreement  to  assume  the  contract,  fai 
conncctim  with  tbe  further  agreement  to  save 
the  plaintiff  harmless  from  liamlity,  was  broken 
by  a  failure  to  pay  the  parties  to  whom  the 
plaintiff  was  liable,  and  It  was  not  necessary 
to  a  breach  that  the  plaintiff  should  show  that 
he  bad  first  paid  those  parties.  Braman  v. 
Uoum,  18  Gush.  887;  LoOm  t.  Homer,  181 
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Mass.  98;  Drurv  t.  TVemont  Improtmnmt  Co. 
18  Allen,  168.  171;  dteuxtrt  v.  Clark,  11  Met. 
884;  FrOte  v.  Baldwin.  6  Cusb.  549;  Smith  v. 
Pond,  11  Oray,  284;  Biptr  Stock  Ditit\feeting 
Co.  T.  Botton  DMnfuting  Co.  147  Mass.  818,  6 
New  Eng.  Rep.  606. 

By  tbe  iDslrument  In  question,  tbe  defend- 
ants took  (be  place  of  tbe  plaintiff,  and  became, 
after  tbe  iostnimeot  waa  executed,  prindpaU 
in  the  work  of  coastructing  tbe  railroad;  and 
tbeir  acceptance  of  the  assfffnment  aod  tbe 
condilions  preceding  it  included  tbe  sub-con- 
tracts  and  wbat  waa  due  and  to  become  due 
upon  tbcm.  The  contract  is  not  merely  one 
to  indemnify  the  plaintiff  from  damage  arisiag 
out  of  bia  liability,  but  is  an  aKreemeot  to  as- 
sume bis  contracts  and  to  discharge  bim  from 
his  liability.  Gilbert  t.  Wiman.  1  N.  T.  650; 
AtfUs  T.  Amotd,  28  Obfo  St.  284.  271;  Carr 
T.  A>&«r<t,  OBam.  A  Ad.  78;  Chnce  v.  Hinman, 
8  Wend.  452;  RoekfeUer  DonneUy,  H  Cow. 
628;  Sandalt  r.  iSnMr,  27  L.  J.  8.  Q.  B. 
|433]  S66:  Warwick  mOardion,  10  Meesu  &  W. 
284:  Pitrt  v.  Jaekton,  17  Johns.  289;  WieJur 
T.  no^toek,  73  U.  8.  6  Wall.  64  [18:  762]; 
hathrop  V.  A^tood,  SI  Gono.  117,  125. 

Tbe  case  li  not  open  to  tbe  objection  tbat 
tbe  plaintiff  endeavored  to  extend  and  enlarge 
by  i^Tol  tbe  provisions  of  a  written  instrument, 
under  the  guise  of  proving  its  consideration; 
and  tbe  cases  on  that  subject  do  not  apply. 

Altbougb  (he  Instrument  In  question  states 
that  tbe  defendants  baveagreed  to  receive  from 
tbe  plaintiff  an  assignment  of  tbe  plaintiff's 
cootraa  wilb  the  railroad  company  "In  trust 
for  snid  company;"  that  tbe  defendants  "as- 
tume  said  contract  In  their  capacities  afore- 
said;" that  they  have  paid  tbe  $15,000  "in 
their  capacity  aforesaid ,"  and  the  assifrnment 
Is  made  to  them  "as  aforesaid;"  and  that  the 
plaintiff  appoints  tbem,  "trustees  as  aforesaid," 
bis  attorneys;  and  altbongB  tb«y  "as  aforesaid 
accept  the  assignment,"  tbelr  agreement  to  save 
tbe  plaintiff  barmless  from  any  and  all  IlablUty 
by  reason  of  the  cootracts  named  is  an  absolnte 
personal  agreement  on  their  part 

The  judgment  i$  retorted,  and  the  ease  it  re- 
manded to  tAe  Circuit  Court  with  a  direction  to 
muardaww  MaL 
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J08IAH  FOGG,  Appt. 

V. 

DEWITT  G.  BLAIR,  Trustee. 

(See  B.  a  Beporter^  ed.  B8t-5U.) 

Judgmentt,  tehen  lient— property  cf  railroad 
company,  not  tulgeet  to  trvtt—rightt  oferodt't- 
or— tranter,  iehm  not  illegal — notie«  to  bond- 
kotdert — hondt  of  railroad  negotiable — tirutt 
property — mortgage  and  tale. 

L  Judgmeota  become  liens  only  flrom  the  time  tbejr 
are  rendered,  or  ootloe  thereof  Is  filed  In  the  reg- 
ister^ olBoe  ot  the  oountr  where  the  property  la 
situated.  HierBresabonllnate  to  any  prior  mort- 
gage nptm  the  property. 


&  The  property  of  a  ntlroed  oompany  la  not  heM 
under  any  auoh  trust  to  apply  It  to  Uiu  payment 
of  Its  debts  as  to  reetrletlti  use  terany  other  law- 
ful purpose,  it  matten  not  how  merttorloua  tlw 
demand  of  ilie  oredltor  may  be. 

8.  The  creditor  muat  obtato  ■  Hen  upon  the  prop- 
arty  of  tbe  oompany,  or  security  in  some  other 
form,  or  he  will  have  to  take  his  ohanoea  with  all 
other  eredlloia  to  obtain  payment  In  the  ordioarr 
course  of  legal  proceedings  lot  the  collectloo  or 
debts. 

4  The  objecflon  that  the  transfer  by  the  old  oom- 
pany of  Its  entire  property  to  tbe  new  oompany 
was  fllegal  and  ultra  vires,  and  tlieref  ore  to  bo  dis- 
regarded, cannot  be  availed  of  by  the  appellant,, 
for  he  has  proceeded  agaioat  the  new  company 

'  and  obtained,  upon  the  assumed  validity  of  such 
tranafGr,  a  decree  tbat  It  pay  fals  Judgment,  which 
fa  founded  upon  a  demand  that  oompany  agreed 
to  aasume  as  part  of  tbe  consideration  of  the 
transfer. 

&  If  the  parties  who  took  the  bonds  issued  by  the 
8t  Loulfl.  Hannibal  and  Keokuk  Railroad  Com- 
pany had  notice,  actual  or  constructive,  of  tbe 
demand  of  Uie  complainant,  It  would  not  have  af- 
fected tiielr  rlgbta  as  ttiat  demand  was  not  then 
In  Judgment,  and  created  no  lien  upon  tbe  pr-}p- 
erty  of  the  oompany,  nor  any  restriction  upon 
the  company's  right  to  use  It  for  any  lawful  pur- 
pose, 

e.  The  bonds  given  to  raise  Uie  necessary  funds  to 
complete  tbe  road  of  the  company,  and  secured 
by  the  mortgage,  were  negotiable  instruments, 
and  in  tbe  handa  of  the  purobasera  cannot  be  im- 
peaehed  for  any  neglect  of  the  oompany  Isauiog 
them  to  pay  the  demands  of  .other  eredltorv. 

r.  The  doctrine  that  the  property  of  a  railroad 
company  la  a  trust  fund  for  the  payment  of  ita- 
debts  only  means  that  the  property  must  first  be 
appropriated  to  tbe  payment  of  tiie  debts  of  tbe 
company  before  any  portlan  of  It  can  be  distrib- 
uted to  the  stockholders. 

8,  Tbe  doctrine  that  the  property  Is  so  affected 
by  tbe  indebtedneaa  of  the  company  tbat  it  can- 
not be  aold,  tranaferred  or  mortgaged  to  bona  fide 
pundwaera  for  a  valuat^  consideration,  ezoept 
aultfeot  to  tbe  liability  of  being  appropriated  to 
pay  that  hulebtedneas.  has  no  existence. 
[No.  188.] 

Argued  Jam.  »4^»7, 2890.  Decided  Mar.  S,  1890. 

APPEAL  from  a  judgment  of  the  Circuit 
Court  of  tbe  United  Slates  for  the  E  istein 
District  of  Missouri  disrnissing  a  cross-bill,  filed 
to  obtain  priority  for  a  judgment  over  a  mort- 
gage, in  a  suit  for  tbe  foreclosure  of  the  mort> 
gaite.  Affirmed. 

Reported  below,  25  Fed.  Bep.  684,  87  Ped. 
Rep.l7& 

8tatement  by  Mr.  JvetieeTiMt 
On  tbo  IStb  of  February,  1867,  the  BL  Louia 
aod  Keokuk  Railroad  Company  was  incorpo- 
rated by  tbe  Legislature  of  Missouri  to  con- 
struct and  operate  a  railroad  from  some  suit- 
able point  on  tbe  North  Missouri  Railroad,  not 
exceeding  thirty  miles  wert  of  St.  Charles.* in 
St.  CbarTea  County,  to  101110  pt^t  near  the 
mouth  of  Uie  Des  Moloea  River,  on  the  north- 
ern bonndaiy  of  the  State.  Under  Its  cSiartef 
the  company  located  Its  road  between  the  pdnta 


VoTK.— At  to  TUffotlabUUy  of  radroad  bonds,  see 
aofe  to  White  t.  Vermont  *  Mass.  K  R.  Co.  IS:  an. 

^toNanti/aiiiortiiageoRaftcr-aeaiilrsclprapsrfHi 
see  not*  to  Pennook  T.  Ckia,  M:  48L 

13t  V,  S. 


I   AttoufhenatlonarrlQht  to  Ittntt  mlonatlttam 
|iiotetoI>avlsv.BilBlaBd,a:  M. 
I   Bdmi  wofpsd;  tiAsii  taMng  oCAsr  seairKv  tsoiMS 
I aoCs to  Aant T.Strang,  Ik  SN. 
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desiEDoted  knd  coostnictcd  a  portion  of  It  and 
graned  other  |M>rtioD9,  and  In  tbte  work  ex- 
pended several  hundred  thousand  dollars. 

The  flppc'llRnt,  Josiah  Fogg,  held  a  demand 
aimitist  this  conipany  for  work  and  adtauces 
on  its  nrcount,  and  on  the  22d  of  September, 
1870.  an  udjiiMmeot  and  settlement  of  the 
amoimt  was  had  between  them,  and  it  was 
found  that  the  company  was  indebted  to  him 
in  llie  sum  of  ttl.MT.TS. 

Afterwards,  ou  the  ISth  of  June,  1873,  a  cor- 
|S3S]  poralion  known  as  the  iSt.  Paul,  Hannibal  and 
Keokuk.  Railroad  Compau;  was  formed  under 
the  General  Law  of  Alissuuri.  to  coostruct  and 
operate  a  railroad,  witli  one  or  more  tracks, 
from  the  City  of  St.  Louis  to  a  point  near  the 
northennt  corner  of  the  State  opposite  to  Keo- 
kuk in  Iow.1.  with  a  branch,  in  Lincoln  County, 
to  itp  coiil  fields,  from  a  point  near  Troy,  and  a 
branch  up  the  valley  of  Mill  Creek,  from  a 
point  where  the  line  crosses  the  creek. 

To  tliis  new  corporation  the  old  corporation, 
upon  the  request  and  direction  of  the  holders 
and  owners  of  a  majority  of  its  stock,  on  the 
4tb  of  March,  1873,  sold  and  transferred  its  en- 
lire  road  and  all  tbe  branchea,  buildings,  ma- 
cbineiy  and  appurteDancesbeloDgiDgtoor  con- 
nected  with  it. 

In  conuidcnition  of  the  transfer,  tbc  new 
corporntion ,  that  ia,  tbe  St,  Louis,  Hannibal  and 
Keokuk  R:iilroad  Company,  among  other 
tbio^.  ngrced  to  vume,  pay  and  satisfy  all 
tbe  ueUts  and  HabitUies  Incurred  by  the  first 
company  or  legally  imposed  upon  it,  for  right 
of  way,  station  grounds,  ties  and  brtdging,  and 
also  to  perform  various  contracts  of  tnat  com- 
pany wliicb  arespecially  mentioned.  Hie  new 
corporation  was  composed  principally  of  the 
same  persons  and  tbc  same  officers  as  tbe  old 
corporation,  and  among  tbe  contracts  assumed 
was  one  wilb  (be  Missouri  and  Iowa  Construc- 
tion Company  for  building  the  rpad.  and  it  stip- 
ulated that  in  payment  of  this  work  bonds  of  the 
company  should  be  issued  secured  by  a  first 
mortgage  on  its  (iroperty. 

Pursuant  to  this  contract,  tbe  new  company, 
on  tbc  first  of  October,  1873,  executed  to  De- 
witt  C.  Blair,  of  New  Jersey,  and  Clarence  C. 
Mitchell,  of  New  York,  a  mortgage  or  deed  of 
trust  of  its  railroad,  then  constructed  or  tbat 
might  therenfler  be  constructed,  with  its  right 
of  way,  butldinEb  and  appurtenances  then  ex- 
isting or  which  might  afterwards  be  acquired. 
Its  rolling  stock  and  machinery  of  every  kind, 
and  all  its  franchises  and  property,  to  secure 
bonds  of  tbe  company  Issued  on  tbat  day,  in 
suma  of  $1,000  eacb,  to  tbe  amount  of  t4,200,- 
000. 

Afterwards  tbla  mortgage  was  taken  up  and 
canceled,  and  on  the  first  of  August,  1877,  a 
new  mortgage  or  deed  of  trust  was  executed  by 
tiie  company  to  Dewitt  C.  Blair,  of  all  its 
property  situated  between  tbe  Cities  of  St 
536 1  llaunil>al  in  Missouri,  and  its  fran- 

cbises,  to  secure  tbe  payment  of  its  bonds  is- 
sued of  that  dnte,  amounting  to  $1,680,000. 
Ttie  interest  was  not  paid  upon  tbeae  bonda, 
and  tbe  trustee,  oo  tbe  Otta  of  February,  1884. 
commenced  a  suit  in  tbe  Circuit  Court  of  tbe 
United  Slates  for  tbe  Eastern  District  of  Mis- 
souri, to  foicctose  tbe  mortgage  and  sell  the 
properly.  Tbe  bill  not  only  made  tbe  mo^^ 
gagor  a  party  defendant,  but  also  certain  per- 
922 


80DB  named,  of  whom  Joslah  Fogg  was  one. 
representing  tbat  tbey  claimed  to  nave  liens,  as 
Judgment  creditors,  Incumbrancers  or  other- 
wise, upon  tbe  mortgaged  premises,  but  allege 
ing  that  their  interest,  if  any,  accrued  subse- 
quently  to  the  lien  of  the  mortgage  and  was 
sulrardiaate  thereto. 

Aa  mentioned  above,  on  the  28d  of  Septem< 
ber,  1870,  Joeiah  Fogg  bad  a  settlement  with 
tbe  St.  Louis  and  Keokuk  Railroad  Company, 
by  which  the  amount  duebim  by  the  company 
on  that  date  was  agreed  to  be  $9,S47.75.  For 
this  amount  and  interest  he  brought  suit  in  the 
circuit  court  of  tbe  United  States  in  April. 
1881,  and  on  tbe  Sd  day  of  October,  18S^,  he 
recovered  Judgment  for  $16,439.68.  Execution 
issued  thereon  having  been  returned  unsatisfied, 
in  May,  1883,  be  brought  suit,  on  tbe  equity 
side  of  the  court,  ^inst  the  St.  Louis,  Hanni- 
bal and  Keokuk  Railroad  Company  to  have 
that  Judgment  declared  a  lien  upon  its  property, 
and  to  compel  that  company  to  pay  tbe  Judg- 
ment, and  to  enjoin  it  from  selling  or  incum- 
bering its  property  until  such  payment  was 
made.  The  suit  was  brought  against  both  tbe 
old  and  new  company,  and  resulted  inadccree 
entered  on  the  5th  of  May,  1884,  arijudginflr 
tbat  tbe  two  compantea  were  liable  Jointly  and 
severally  for  Ibe  judgment  and  iuteiest,  which 
amounted  then  to  $18,365.11,  tbe  payment  of 
which  was  decreed  against  tbcm.  The  judg- 
ment was  ncrt  declared  to  be  a  lien  upon  the 
property  of  tbe  company,  nor  was  tbe  use  or 
dispoaltion  of  Its  property  enjoined. 

To  tbe  suit  for  tbe  foreclosure  of  the  mort- 
gage brought  by  Dewitt  C.  Btair,  trustee,  Jo- 
siah Fogg  appeared  and  answered  tbc  bill,  and 
also  filed  a  cross-bill.  By  bis  cross-bill  he 
seeks  to  obtain  priority  for  bis  Judgment  over 
the  demands  of  the  trustee,  acting  for  and  rep- 
resenting tbe  bondholders.  He  sets  forth  the  [5S7] 
origin  01  his  demand,  tbe  recovery  of  judgment 
for  the  amount  against  both  tbe  first  and  second 
corporaiiooa,  and  founds  bis  claim  to  priority 
over  the  mortgan  on  the  theor;^  that  ibe  old 
corporation  could  not  transfer  its  property  to 
the  new  corporation  without  the  new  corpora- 
tion becoming  trustee  for  all  tbe  creditors  of 
the  old  company;  that  its  properiy  was  thus 
affected  with  a  trust,  and  could  not  be  sub- 
jected to  a  mortgage  so  as^tQ  give  priority  to 
the  bonds  secured  over  the  demands  of  credit- 
ors existing  at  the  time  of  such  transfer:  and 
that  tbe  trustee.  Dewitt  C.  Blair,  took  the  bonds 
of  tbe  company^for  John  Z.  Blair  and  the  exec- 
tors  of  Moses  Taylor,  deceased;  and  charges, 
upon  informntion'and  belief,  tbat  he  took  Im-m 
with  full  notice  of  the  claim  of  tbe  complain- 
ant against  the  old  corporation;  and  that  tbe 
,  suit  to  foreclose  tbe  mortgage  was  a  scheme  de- 
signed to  cut  him  off  from  enforcing  his  de- 
mand, and  to  have  tbe  railroad  and  Its  appurte- 
nances sold  under  a  decree  of  foreclosure  and 
bought  in  by  said  John  I.  Blair  and  the  exec- 
utors of  Jloses  Taylor,  at  a  price  greatly  unrler 
their  actual  value.  To  this  cross-bill  the  trustee, 
Dewitt  C.  Blair,  as  defendant,  answered,  deny- 
ing its  allegations,  some  of  them  poaltivety  and 
others  upon  information  and  belief— positively 
the  allegations  that  the  transfer  of  the  prop- 
ertv  of  tbe  first  corporation  was  made  in  fraud 
of  the  rights  of  the  complainant,  and  that  the 
second  corporation  took  the  property  with 
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knowledge  and  notice  of  the  debt  owing  to  bim 
by  the  first  corporatioD.  A  replication  was  filed 
to  the  answer  and  proofs  were  taken.  Upon 
the  hearing  the  court  dismissed  the  cross-hill, 
holding  that  the  claim  of  the  complainant  was 
not  entillcd  to  priority  over  the  bonds  secured 
by  tbe  mortgage.  (25  Fed.  Rep.  68i,  and  27 
Fed.  Rep.  176.)  From  this-decm  the  easels 
brought  by  appeal  to  this  courL 

Mettrs.  Jamea  Cmrr.  Geo.  J>.  B^ftutdi  and 

S.  A.  Sumiier,  for  appellant: 

Tbe  nssets  of  a  corporation  are  a  trust  fund 
for  the  payment  of  Its  debts. 

Wood  V  Jhtmmer,  8  Mason,  SOfi;  Ourran 
Arkantag,  SB  U.  6.  15  How.  807  (14: 706);  C7ti- 
caoo,  R.  I.  dt  P.  B.  Co.  v.  Hmoard,  74  U.  8.  7 
Wall.  892  (19:117):  Union  Nat.  Bank -v.  Doug- 
iau,  1  McCrary,  86;  Jona  r.  Arkatuat MecAait- 
ieat  dk  Agricultural  Co.  88  Ark.  17. 

Tbe  transfer  made  by  the  Ut.  Louts  and  Keo- 
kuk Railroad  Company  of  its  Tranchises,  com- 

gleied  railroad  and  all  other  property  to  the 
t.  Louis.  Hannibal  and  Keokuk  Railroad 
Company,  on  the  4th  day  of  Unrch,  1873,  was 
tittra  tires,  and  consrgueotly  null  and  void. 

Mbot  V.  American  Hard  llulber  Co.  33  llsrb. 
e78;  ThomoM  v.  Weat  Jeraep  R.  Co.  101  U.  S.  71 
<SC:  950):  HuH  v.  Salisbury.  66  Mo.  810. 

The  new  company  look  said  fraocbisea  and 
property  with  notice  of  the  appellant's  claim 
acainst  the  (dd  company,  because  the  directors 
of  both  companies  were  the  same. 

CMfflterfoad  Coal  1.  Co.  t.  Bhmnan,  80 
Bui  b.  558;  Hunt  v.  Bay  SUUe  Iron  Co.  97  Mass. 
279:  Pierce  v.  Emery,  32  N.  H.  484;  Haten  T. 
Smery,  88  N.  H.  66. 

Tbe  officers  and  directors  of  (be  old  company 
were  incapacitated  from  transferrinfi^  the  fran- 
chises and  property  of  that  company  to  the  new 
company  on  account  of  their  being  tbe  officers 
and  directors  of  the  new  company.  Tbey  could 
not  deal  with  themselves. 

Warden  v.  Union  P.  B,  Oo.  108  U.  8.  661 
<96:  509). 

The  new  company  was  not  a  bona  fide  pur- 
^aaer  for  value  of  the  franchises  and  pruiierty 
of  the  old  company:  it  took  the  franchises  and 
property  of  the  old  company  clothed  with  a 
trust  in  favor  of  the  creditors  v/t  tbe  old  com- 
pany. 

Perry,  Trusts,  Sg  88,  817,  828;  Jonee  v.  Ar- 
tanut  Mtchanieat  d  Agricultural  Co.  88  Ark. 
17. 

Said  franchise*  and  property  being  a  trust 
fund,  and  the  St.  Louis  and  Keokuk  Railroad 
Company  being  insolvent,  tbe  appellant,  as  a 
creditor  of  said  company,  can  puisae  its  assets 
Into  the  bands  of  all  other  persona,  except  bona 
fide  creditors  or  purchasers. 

Sibemia  Ins.  Oo.  T.  St.  louttdir.  0.  T.  09. 
18  Fed.  Rep.  St6;  Curran  ▼.  Arkantat,  BO  IT. 
8.  15  How.  804  (14:  705);  Mobile  v.  WaUon,  116 
U.  8.  388  (26:  620):  Blair  v.  8t.  Ltmit,  H.  A 
K.R.C0.2&  Fed.  Rep.  86,  24  Fed.  Rep.  148; 
Taylor  t.  Bovker,  111  U.  S.  110  (Se-  868); 
Terry  v.  Anderim,  96  U.  8. 628  (24:  865);  Aif- 
timort  Cent.  Nat.  Bank  v.  Conn.  3fut.  L.  Ina. 
Co.  104  U.  8.  54  (26:  698);  Harritcm  v.  Union 
P.  R.  Co.  18  Fed.  Kep.  5^;  Fhgyr.  St.  Loui$, 
B.  AK.  n.  Co.  17  Fed.  Rep.  871. 

The  aiqpellee  was  bound  to  ta^  notloe  of  tbe 
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recitals  in  the  deed  of  tnnsfer  from  the  old 
company  to  the  new  company,  although  said 
deed  Was  not  recorded. 

Brutii  V.  Ware,  40  U.  8.  15  Pet.  98  (tO:  672); 
Jones,  Mortgages,  §  205;  Maneh  v.  Shearer,  49 
Ala.  326;  De  Cordova  v.  ITood,  84  U.  8.  17 
Wall.  1  (21:  687) ;  ffarris  v.  Fly.  1  Paipe. 
421;  Ketehum  v.  St.  Louit,  101  U.  8.  816  (25: 
1002).   Bee  also  Jones  nn  MortRHges,  ^  205. 

Mr.  Wftlter  C.  Zairned.  for  appellee: 

No  other  or  further  defenses  will  be  allowed 
in  a  forecloeure  stilt  broiicht  by  bona  fide  pur- 
chatters  of  bonds  to  frrocluse  a  morigugc  se- 
curing them  than  would  be  allowed  if  an  ac- 
tion were  brought  in  a  court  of  law  upon  tlie 
bonds.  The  bondholders  stand  in  the  same 
position  as  bona  fide  assignees  for  value  before 
maturity  of  nefiotiable  promissory  notes. 

Kenieott  v.  Wayne  County,  83  U.  8. 18  Wall. 
462(21:  819);  Carpenttr  y .  Logan,  83  U.  8.  16 
Wall.  271  (21:  818j;  Selly  v.  Qreen  Bay  A  M. 
iZ.  Cb.  6  SM.  Rep.  846. 

Mr.  Jv^ieg  Field  delivered  tbe  opinion  of 
the  coart: 

The  claim  of  tbe  appellant,  that  fals  demand, 
which  possed  into  judgment  May  5,  1884, 
against  both  tbe  St.  Louis  and  Keokuk  Rail- 
road Company  and  tbe  8t.  Louis,  Hannibal  and 
Keokuk  Railroad  Company,  is  entitled  to  pay 
ment  prior  to  the  bonds  secured  by  the  mort- 
gage or  trust  deed,  would  seem  to  be  answered 
by  the  dates  of  the  judgment  and  mortgage,  re- 
spectively. Tbe  judgment  was  not  rendered 
against  the  original  company  until  October  8, 
1882,  and  not  against  both  companies  until 
May  5,  1884.  Txie  mortgage  was  executed  on 
the  1st  day  of  August,  1877,  five  years  before 
tbe  first  judgment  and  nearly  seven  years  be- 
fore tbe  second. 

It  does  not  appear  in  the  record  precisely 
what  the  services  were  which  were  rendered  by 
the  complainant,  or  for  what  purposes  advances 
by  bim  were  made.  This  is  not  material,  bow- 
ever,  88  no  claim  Is  mode,  because  of  the  nature 
of  those  services  and  advances,  to  a  lien  on  tbe 

tropei'ty  of  tbe  original  company,  under  the 
taiute  of  the  State.  It  does  not  appear  that 
any  proceedings  were  taken  to  establish  such  a 
lien.  Independently  of  (hat  Statute,  there  was 
no  lien  upon  any  property  of  the  railroad  com- 
pany for  tbe  demand  of  the  complainant.  It 
stood  like  any  ordinanr  debt  against  a  corpora- 
tion, which  could  only  be  enforced  by  legal 

Eroceedings  establishing  its  validity  and  amount 
y  judiciu  determi  nation ,  and  then  by  process 
upon  the  judgment  obtained,  in  subordmation 
to  any  previously  existing  liens  upon  the  prop- 
erty. 

In  some  States — and  this  la  the  case  in  Mis- 
souri—statutes make  judgments  of  their  courts 
liens  upon  the  real  property  of  tbe  judetnent 
debtor,  and  tbe  same  rule  applies  in  such  States 
to  judgments  in  thecourtsof  the  United  Stales. 
But  in  all  cases  tbe  judgments  become  liens  only 
from  the  time  tbey  are  rendered,  or  notice 
thereof  is  filed  in  the  register's  office  of  the 
county  where  the  property  la  dtuatcd.  Tbey 
are  faboidinate  to  any  prior  mortg^  upon  tbe 
property.  This  doctrine  is  so  famiUar  that  it 
u  surpiising  that  any  other  can  be  supposed  to 
exist.  The  property  of  a  railroad  company  la 
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Dot  held  under  any  such  trust  to  apply  it  to  the 
paymcDt  of  its  debts  as  to  restrict  its  use  for 
any  other  lawful  purpose,  it  matters  not  how 
[539]  meritorious  the  demand  of  the  creditor  may  be. 
He  must  obtain  a  lien  upon  tlie  property  of  the 
compimy,  or  security  in  some  other  forrn,  or  he 
will  have  to  lake  his  cbnnces  with  all  other 
creditors  to  obl»ln  payment  in  the  ordinary 
course  of  legal  proceeJiogs  for  the  collectiou 
of  debts. 

In  Thomptm  White  Water  VatUp  R  Oa., 
decided  nt  the  preseut  term  (183  U.  8.  68 
[83:  Sod]),  it  was  held  that  the  claim  of  bond- 
holders of  the  company  secured  by  a  mortgage 
upon  its  railroad,  and  all  property  then  apper- 
taining (hereto,  or  which  the  company  might 
afterwards  acquire,  bad  priority  orer  a  claim  of 
oon tractors  to  a  lien  upon  the  tents  and  profits 
of  a  portion  of  tbe  road  constructed  by  them 
subsequently  to  the  mortgage.  It  was  earnestly 
contended  that  they  had  an  equitable  lien  upon 
the  earnings  of  tiiat  portion  of  the  road  because 
with  their  moneys  it  was  constructed.  But  tbe 
cwart  replied  that  the  work  was  not  done  at  the 
request  of  the  mortgagees,  but  upon  a  contract 
with  the  lessee  of  the  road,  by  which  tbe  latter 
stipulated,  as  one  of  the  consideralions  of  the 
lease,  to  construct  that  part  of  the  line,  and  that 
with  those  contractors  tbe  bond  holders  secured 
by  the  mortgage  bad  no  relations,  and  therefore 
incurred  to  them  no  obligation.  In  tbe  opinion 
of  tbe  court  reference  was  made  to  the  case  of 
Oattftton,  B,  d  H.  R.  Co.  t.  Chadrev,  78  U.  8. 
11  Wall.  450,  481  [30:  199,  206].  In  that  case 
there  were  several  creditors,  and  it  was  con- 
tended that  priority  should  t>e  given  to  tbe  tost 
creditor,  for  be  had  aided  In  preserving  tbe 
property.  But  tbe  court  answered  that  this 
rule  had  never  been  introduced  into  our  laws, 
except  in  maritime  cases,  which  stood  on  a 
particular  reason;  that  by  the  common  law 
whatever  is  affixed  to  tbe  freehold  becomes  a 

Eart  of  the  really,  except  certain  fixtures  erected 
y  tenants,  which  did  not  affect  the  question; 
that  rails  put  down  upon  tbe  company's  road 
become  a  part  of  tbe  n»d,  and  thattherulealso 
applies  to  those  permanent  fixtures  which  are 
essential  to  the  successful  operation  of  the  road ; 
they  become  tbe  property  of  the  company,  as 
much  BO  as  if  tbey  existed  when  tbe  mortgage 
was  executed.  Tue  case  of  Thompson  v.  Whtte 
^ater  Valiey  R.  Co.  was  much  stronger  than 
the  one  now  before  us;  for  there  a  special  oon- 
tract  existed  between  the  lessee  compeoy  and 
[540]  U)e  contractors  that  such  lieo  should  exist; 
while  here  there  was  no  contract  that  Ihe  com- 
plainant's datm  should  be  %  lien  upon  any 
property. 

In  DvnTiam  v.  Oineinnati,  P.  it  C.  R.  Co.  68 
U.  8.  1  Wall.  354,  367  [17:  684.  588),  it  was 
held  that  a  mortgage  by  a  railroad  company  of 
Its  road  "built  and  to  be  built"  took  prece-' 
dence,  evenas  regards  Uie  unbuilt  portion,  over 
the  claim  of  a  contractor  who  baa  himself  fin- 
ished it  under  an  agreement  with  tbe  company 
that  he  should  retain  its  possession  and  apply  its 
earnings  to  the  liquidation  of  the  debt  to  bim, 
and  wlio  had  in  accordance  with  such  agree- 
ment taken  possession  of  the  road  and  retained 
IL  Tbe  mortgage  was  executed  and  recorded 
before  tbe  oontrmcl  tor  the  completion  o{  tht 
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road  was  made;  and  tbe  court  s^d:  "All  of 
the  bonds,  eicept  those  subsequently  delivered 
to  the  contractor,  had,  long  before  that  time, 
been  issued,  and  were  in  the  hands  of  innocent 
holders.  The  contractor  under  tbe  circum- 
stances  could  acquire  no  greater  interest  in  the 
road  tban  was  held  by  tbe  company.  He  did 
not  exact  anv  formal  conveyance,  but  if  be  bud, 
and  one  bad  been  executed  and  delivered,  tbe 
rule  would  be  the  same.  Begistiy  of  the  mort- 
gage was  notice  to  all  tbe  world  of  (he  lien  of 
the  complainant,  and  in  that  point  of  view  the 
case  does  not  even  show  a  hardship  upon  tbe 
contractor,  as  he  must  have  known,  when  ht* 
accepted  the  agreement,  that  he  took  the  road 
subject  to  tbe  rights  of  the  bondholders." 

We  do  not  attach  any  weight  to  the  objectfam 
I  that  the  transfer  by  the  old  company  of  its  en- 
tire properiy  to  tbe  new  company  was  illegal 
and  uitra  vim,  and  therefore  to  be  disre* 
garded.  However  such  a  transfer  might  be 
considered  in  a  suit  toset  itaside,  the  objection 
does  not  lie  in  the  moutb  of  tbe  appellant,  for 
be  has  proceeded  against  tbe  new  company  and 
obtained,  upon  the  assumed  validity  of  such 
transfer,  a  decree  that  it  pay  bis  judgment, 
which  is  founded  upon  ademand  that  company 
agreed  to  assume  as  part  of  the  consideration  of 
the  transfer. 

There  Is  no  evidence  in  the  record  before  as 
that  the  parties  who  took  tbe  bonds  issued  by 
the  St.  Louis,  Hannibal  and  Keokuk  Etailrosd 
Company  bad  any  notice,  actual  or  construc- 
tive, of  tbe  demand  of  tbe  complainant.  But 
if  they  bad,  it  would  not  have  affected  their  [541] 
rights.  That  demand  was  not  then  reduced  to 
judgment,  and  created  no  lien  upon  the  prop- 
erty of  tbe  company,  nor  any  restriction  upon 
the  company's  right  to  use  it  for  any  lawful 
purpose.  The  bonds  were  given  to  raise  the 
necessary  funds  to  complete  the  road  of  the 
company,  and  the  mortage  was  executed  to 
secure  their  payment  They  were  negotiable 
instruments,  and  in  the  hands  of  the  purchasers 
cannot  be  impeached  for  any  neglect  of  tbe 
company  issuing  them  to  pay  tbe  demands  of 
other  creditors.  Weareucsble  topercciveany 
ground  upon  wbtch  Ibdr  priority  over  the  claim 
of  the  appellant  can  be  in  any  way  im- 
paired. 

We  do  not  question  the  general  doctrine  in- 
voked by  tbe  appellant,  that  the  properly  of  a 
railroad  company  is  a  trust  fund  for  the  pay- 
ment of  its  deUa,  but  do  not  perceive  any  place 
for  Its  application  here.  That  doctrine  only 
means  that  the  propertv  must  first  be  appropri- 
ated to  tbe  payment  of  the  debts  of  tbe  com  pnoy 
before  any  portion  of  it  can  be  distributed  to 
tbe  istockholders;  it  does  not  mean  that  tbe 
property  is  so  affected  by  the  Indebtedness  of 
tbe  company  that  it  cannot  be  sold,  transferred 
or  mortgaged  to  bona  fide  purchasers  for  a  val* 
uable  consideration,  except  subject  to  the  lia- 
bility of  being  appropriated  to  pay  that  indebt- 
edoess.  8u(£  a  doctrine  has  no  existence. 
The  cases  of  Oarran  t.  Arkanma,  60  U.  8.  IS 
How.  804,  807  [14:  706.  706],  and  Wood  v. 
Dummer,  8Mftson  806,glve]U>ocmnteiiancet« 
anything  of  tbe  kud. 

fitSomenii^mtd, 
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ASAHEL  OAGE.  Appt., 

XLLIS  y.  KAUFMAN. 
Oee  8. 0.  Iteporter's  ed.  <71-478.) 

Tea  deedt,  tu  doudt  upon  UiU—no  iaxa  due— 
tax  deed,  ho»  «Aom  to  te  ifuaUd—biii  in 

equity. 

L  In  a  milt  to  set  wide  tax  deeds  as  clouis  oo  the 
tlUe  of  lands,  the  allegation  that  the  plaintiff  la 
setoed  In  fee  simple  Is  a  eufflc4ent  allegation  that 
be  has  posseeslon  as  well  as  the  title.  The  allega- 
tion ttiat  be  has  no  adequate  remedy  at  law  is 
dispensed  with  bj  Equity  Rule  ZL 

t.  If notazesweredueuponwblchtlwlandsoould 
be  sold,  the  plaintiff  was  not  tKiund  to  pay  any 
taxes  as  a  condition  of  relief. 

8.  B7  the  law  of  minois,  the  tax  deed  Is  no  more 
than  prima  fade  evldenoe  In  favor  of  the  pur< 
chaser,  and  mar  be  shown  to  belnralid,  by  proof 
either  that  there  was  no  advertisement  of  sale,  no 
Judgment  or  precept,  no  taxes  unpaid,  or  no  no- 
tice to  redeem  given  or  recorded. 

4.   Where  tax  deeds  appear  upon  tbelr  face  to  be 
olouds  upon  the  plaintiff's  utle,  a  Mil  In  equity 
li  the'  proper  form  of  obtaining  relief. 
[No.  189.] 

Bubmitted  Jan.  S7,  1S90.   Decided  March  S, 

1890. 

APPEAL  from  a  decree  of  the  Circuit  Court 
of  the  United  States  for  the  Northern  Dis- 
trict of  Illinois  to  review  a  decree  for  the  plain- 
tiff lu  a  suit  in  equity  to  remove  a  cloud  upon 
a  title  to  lands.  Afirmed. 
The  facts  are  staled  in  the  opinion. 
Mr.  Anguataa  N.  Oagre,  for  appellant: 
It  must  appear  that  the  complainant  is  either 
in  possession  of  the  property-,  or  that  the  prop- 
erty is  vacant  and  unoccupied. 

I/amilton  t.  Quimbff,  46  IIL  90;  Chmttoek  t. 
Henneberry,  06  HI.  212;  EardtJig  v.  JoTua,  86 
111.  SIS;  Gage  v.  AW)Ott,  99  IIL  866;  Oage  v. 
Qrmn,  103  Dl.  41. 

The  bill  in  this  case  does  not  offer  to  repay, 
and  the  decree  doe*  not  require  the  repayment 
of  the  tuxes  paid  by  appellant,  and  wmeb  have 
loured  to  the  benettt  of  appellee. 

VanreU  v.  Harding,  96  El.  83;  Smith  v. 
JIvtchinton,  108  Itl.  662;  Oag«  v.  mehoU,  113 
Dl.  £C9. 

The  bill  is  iosufflclent  as  a  bill  of  dlscoTeir. 
Hjfde  V.  Heath,  7B  Dl.  881;  Oaffe  t.  BM.  104 
lU.  509. 

To  show  that  he  is  entitled  to  the  discovery 
of  sucb  matters  as  refer  entirely  to  the  defend- 
ant's case,  the  complainant  must  annex  to  bis 
bill  an  affidavit  stating  tliat  he  does  not  know 
what  they  are,  and  has  no  means  of  obtaiuing; 
them. 

1  Dau.  Cb.  PI.  892;  Sloiy,  Eq.  PI  ft§  S88, 


The  defendant  is  not  bound  to  discover  tht 
evidence  of  the  title  under  which  he  claims. 

1  Dan.  Ch.  PI.  679;  Story,  Eq.  PI.  571, 
672,  858. 

No  collateral  attack  can  be  made  upon  a 
judgment  in  tax  proceedings  where  the  owner 
appeared  and  resisted  the  entry  of  the  judg- 
ment; the  only  case  in  which  such  a  judgment 
can  be  attacked  collaterally  la  when  the  judg- 
ment is  entered  by  default. 

Oraeetand  Cemetery  Oo.  v.  PwpU,  02  Dl.  619. 

Mr.  Edward  Roby,  for  appellee: 

The  bill  was  sufficient. 

Morgan  Y.Smith,  11  III.  200,  2^\;We»eott  v. 
Wickt,  72  in.  624;  Cooper.  Eq.  PI.  6;  Henry 
County  V.  'V/inndxigo  I>rainag$  Co.  62  lU.  203; 
Story,  Eq.  PI.  g  255:  Finch  Martin,  19  lU. 
105,  112;  Reynoldt  v.  CrawfordevUle  Bank,  118 
U.  8.  410,  m  (28:  783). 

Chancerv  practice  and  jurisdiction  is  the 
same  in  lUinois  as  in  the  courts  of  the  United 
btates. 

Alexander  v.  P^ncOeton,  12  U.  S.  8  Cranch, 
462  (3:  624);  Oagcy.  Swing,  107  DL  15. 

This  practice  and  lunsdictlon  to  remove 
clouds  from  titles  was  fully  settled  and  estab- 
lished in  Cage  v.  Bohrbaeh,  66  Dl.  266,  267;  Qag« 
V.  BiUingt,  Id.  268:  Beed  v.  Tyler,  Id.  288.  290- 
292;  Bamett  v.  Oline,  60  111.  2U5;  Reed  v.  Reber, 
62  III  240;  Lee  Y.Bvg^,  Id.  427;  Pettit  v. 
Shepherd,  6  I^ige.  Ch.  501;  Ward  v.  Deteof,  16 
N.  Y.  m~SSi;  Barnard  V.  Hojft.  68  111.  841; 
Brooks  y.Keariia,  86  111.  650. 

Sale  without  advertisement  is  void. 

Charlea  v.  Waugh,  85  111.  822, 823;  SpeUman 
Curteniua,  12  HI.  418;  Thompaon  v.  McLaugh- 
lin, 66  IIL  400;  Senichka  v.  Lmae,  74  111.  275, 
276. 

Sale  without  judgment,  or  sale  without  pre- 
cept, is  void. 

Atkim  y.  Hinman,  7  Dl.  487;  Hinman  v. 
Pope,  6  III.  181;  Baily  v.  Doolittle,  24  Dl.  677; 
BoUrrook  y.  Diekinaon,  46  111.  285;  Ogden  v. 
Bemia,  14  West.  Rep.  859,  125  Dl.  106;  Bdl  r. 
Johnatm,  111  III.  381;  Qage  T.  Oaraher,  14  West 
Rep.  928,  126  Dl.  454. 

An  issue  (rf  tax  deeds  fair  on  their  face, 
where  there  has  been  oo  foundation  for  them, 
presents  a  case  for  appeal  to  chancery  to 
move  the  cloud. 

Oage  v.  Graham,  67  HI.  146. 

There  were  no  taxes  unpaid  upon  said  land 
for  which  sale  could  oo  that  day  have  beea 
made.  Sate  was  therefore  void. 

Maaan  v.  Chicago,  48  DL  420;  Gage  v.  Aoftr* 
hach.  56  III.  266;  Rorer.  Judicial  Sates,  gg  780- 
727;  Hinman  v.  Pope,  6  Dl.  138. 

For  want  of  notice  to  redeem,  the  deed  was 
void. 

Williama  v.  UnderhiU.  68  DL  189,  140;  Bol- 
hrook  v.  Fellow,  88  DL  440. 

The  deed  was  proctued  1^  Gage  in  ttwA  of 
the  owner'i  righta. 


VtrtM.—Aa  to  power  of  States  to  tax.  see  note  to 
Dobbins  v.  Rrle  Oouuty.  Bk.  10,  p.  1022. 

Taxation  of  atoek  or  thara  in  eorporotfon  doetnot 
tapnlr^iKpatbmaf  eontraeto;  taxatfon  ofakareeof 
national  banJaand  oUvr  eorporationa.  See  note  to 
Trovldence  Bank  v.  Billings,  Bk.  T,  p.  089. 

to  exemptUm  from  taxatUm:  v)hetlier  a  con- 
tract or  not;  not  ImplUd,— see  nots  to  Tucker  v.  Fer- 
guson. Bk.  ZK,  p.  SOL 

1S8  U.S. 


Ab  to  aale  of  lands  for  taaeaa;  aCrtot  emnpHanM 
wUh  rtatxtie  mcejfsary.—aOD note  to  WUUama  v.  Per- 
ton,  Bk.t.p.618. 

A$  to  When  on  fttfuMcefon  to  raiCralii  OWeoneeHon 
Of  a  la>  wiB  b«  ffntntad,  see  RoCfl  to  DowB  T.  Ohloago, 
Bk.  20.  p.  06. 

Ab  to  tohett  taxea  UUgaUv  ameatd  can  Zm  recmwretf 
back,  see  not<  to  BrsUne  v.  Tan  Atsdale,  Bk.  SU 
p.  flft. 
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Dalton  V.  Lveaa.  68  Dl.  837;  Bneman  Wet- 
tiff,  39  111.  487,  428 

No  notice,  or  evidence  ihereof,  was  filed  or 
recorded  by  Ibc  couoty  clerk,  and  tbe  issue,  as 
well  as  the  proeuremeDt  of  tbe  deed,  was  fraud- 
ulent. 

Dalton  V.  Luean,  63  III  839;  Bowman  v.  Wet- 
tig.  39  111.  427.  438. 

Ami  llie  deed  was  wholly  void. 

Du/.a)  V.  Itoirley.  24  111.  221. 

Tbe  deed,  witb  the  judgment  aud  precept,  fs 
only  prima  facie  evidence, 

Sjifllinan  v.  Curieniua,  12  III.  411;  Bajuum  y. 
Hemiermn,  114  111.  ^XxBeOaviUe  NaUCo.  f. 
People,  98  111.  399;  Rivertide  Co.  r.  HtnaeU,  113 
111.  262,  263. 

In  Illinois,  a  deed  void  on  its  face,  or  a  paper 
without  seal,  and  therefore  no  deed,  may  be 
cloud  upon  title  lo  be  removed  by  bill . 

iStout  V.  Cook,  8?  111.  263;  CampbeU  v.  Xc- 
Caftan.  4t  111.  45.  40;  Fitta  y.  Davia.  42  HI.  891 ; 
Bodgen  v.  Ovtterji,  58  III.  488;  Qage  v.  Graham, 
07111.  144,  146-148. 

Where  such  instrunaent  may  be  made  good  by 
extrinsic  evidence,  or  where  it  appears  good 
upon  its  face,  and  can  be  made  to  appear  void 
by  extrinsic  evidence,  a  bill  to  remove  tbe 
cloud  and  quiet  title,  in  tbe  nature  of  a  bill 
quia  timet,  will  lie. 

Hfunoldsy.  VratefordmiiU  Pint  2fdt.  Bank, 
112  0.  S.  410.  411  (28:  736). 

The  averments  of  the  bill  were  sufficient. 

Mor,;an  v.  Smith,  11  111.  200,  201;  Henry 
County  V.  Winndmgo  Drainage  Co.  52  III.  8^; 
CoO[ier,  £q.  PL  6;  Story,  Eq.  PI.  g  265. 

Mr.  Justice  Gray  delivered  the  opinion  of 
the  court: 

This  was  a  bill  Id  equity  by  a  citizen  of  Il- 
linois against  a  citizen  of  New  Jersey  to  re- 
move a  cloud  upon  tbe  title  of  lands  in  Chicago 
of  the  value  of  $10,000. 

Tbe  bill  alle^red  that  the  plaintiff  was  seised 
In  fee  simple  of  the  lands;  that  the  defendant 
claimed  title  to  them  nnder  two  pretended  tax 
deeds  to  him  from  the  county  clerk,  recorded 
In  tbe  office  of  tbe  county  recorder  (copies  of 
the  records  of  which  were  set  forth  lu  the  bill, 
[4T2]  showing  deeds  in  the  form  prescribed  by  §  221 
of  chap.  120  of  tbe  Revised  Statutea  of  Ilhnoia 
of  1874);  and  further  alleged  that  there  was  no 
adveriiiementof  any  public  sale  for  nonpay- 
ment of  taxes  on  the  day  mentioned  in  cither 
deed ;  that  there  was  no  judgment  or  precept  on 
which  the  lands  could  have  been  sold;  that 
there  were  no  taxes  unpaid  on  which  the  sale 
could  have  been  made;  that  no  notice  to  re- 
deem the  landt  from  such  pretended  sale  was 
given  by  the  bolder  of  any  certificate  of  such 
sale,  as  require-!  by  tbe  Constitution  and  stat- 
utes of  Illinois;  and  that  no  sach  notice  or  evi- 
dence thereof  was  filed  or  recorded  by  the 
county  clerk. 

The  defendant  demurred  to  the  bill,  because 
it  did  not  show  who  was  In  possession  of  the 
lands,  or  that  Uk  defendant  was  not  in  poaaea- 
sioD,  or  that  the  plaintiff  had  not  an  adequate 
remedy  at  law;  because  tbe  plaintiff  did  not 
offer  to  do  equity  and  to  repay  the  taxes  paid 
by  the  defendant;  because  the* grounds  alleged 
in  the  bill  for  setting  aside  tbe  defendant's  title 
were  insufllcient  to  overcome  the  prima  facie 
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evidence  of  tbe  tax  deedi  aet  forth  In  tbe  bill; 
and  for  want  of  equitr. 

The  court  overruled  tbe  demurrer,  and,  the 
defendant  electing  to  stand  by  It,  entered  a 
decree  bxr  the  plaintiff.  The  defendant  ap- 
pealed to  this  court 

Tbe  grounds  of  demurrer  are  untenable. 
The  allegation  that  tbe  plaintiff  Is  seised  In  fee 
simple  is  a  sufficient  allegation  that  he  baa  tbe 
possession  as  well  as  the  title.  1  Dan.  Cb.  Pr. 
chap.  6,  g  6.  The  allegation  tliat  he  bas  no 
adequate  remedy  at  law  is  dispensed  with  by 
Equity  Rule  SI.  If,  as  the  bill  alleges,  do  taxes 
were  due  upoD  which  the  lands  could  he  sold, 
he  was  Dot  bound  to  pay  any  taxes  as  a  condi- 
tion of  relief.  By  the  law  of  Illinois,  (he  deed 
ie  no  more  than  prima  fade  evidence  in  favor 
of  the  purchaser,  and  may  be  shown  to  be  in- 
valid fcrjr  proof  of  either  of  tbe  facts  alleged  iu 
the  bill  and  admitted  by  tbe  demurrer,  namely, 
that  there  was  no  advertisement  of  rale,  no 
judgment  or  precept,  no  taxes  unpaid,  or  no 
notice  to  redeem  given  or  recorded.  Illinois 
Rev.  Stat,  of  1874,  chap.  120.  §5  177. 182,  191. 
194,  216,  217,  224;  Seniclika  v.  Lowe,  74  111.  274; 
Bdl  V.  Johnaon,  111  HI.  374;  Qage  v.  Bohrbach, 
56  111.  262;  WiUiama  v.  Underhill.  68  IIL  137; 
DcOton  V.  Lveaa,  63  HI.  387. 

Upon  general  principles,  and  by  tbe  Illinois  [4T8J 
decisions,  aa  tbe  tux  deeds  appear  upon  their 
face  to  be  clouds  upon  the  plaintiff  s  title,  a 
bill  in  equity  is  tbe  proper  form  of  obltUning 
relief  upon  the  various  grounds  alibied. 

Decree  affirmed. 


THE  INHABITANTS  OF  THE  TOWN-  ISM] 
SHIP  OP  BERNARDS.  IN  THE 
COUNTY  OF  SOMERSET, 
IHffa.  in  Err., 
e. 

THOMAS  H.  MORRISON  bt  au 

(See  B,  0.  BepMterIi  ed.  (HB-SBR.) 

Town  bonda,  vnavaiUng  defenau  to — neeeaaary 
proof^-^eeitalt  in  bonda—complianee  vnth 
atatute—preaumptioTia—offleert  repreaenl  nw- 

nicipality — eatoj^pet  by  redtaL 

1.  Where  It  la  oonoeded  tbat  the  oommltalooen  to 
Issue  town  booda  in  aid  of  a  railroad  wen  dulr 
appointed;  that  the  Issue  of  bonds  was  no  larger 
than  anlboriied  t>r  statute;  that  a  paper  purport- 
ing to  contain  tlie  oooaeat  of  tbe  requisite  num- 
tier  ot  tazpayera,  dulr  oeruued,  wks  filed  with 


Norn.— IftHite^bDRdi  OB  of  eeted  by  eftanoetn  tJM 
rultna  or  thtf  h<0lt««  court  In  a  Seat«,  or  bv  cMngs  In 
the  Omiltf uUon.  BeenoestoMltobeDv.Burllnffton, 
Bk.U,  p.  800. 

At  to  tuoaUoMiav  raOtnad  bonds,  see  not*  to 
TRilte  V.  Termont  *  H.  B.  Oo.  Bk.  18,  p.  ttl. 

Am  to  txMa  on  eoupont  detached  from  bond*,  aee 
noU  to  Kenoiha  v.  Lanuon,  Bk.  19,  p.  7U. 

Am  to  ooenhM  Mwpcmf;  rfpUf  of  Mdera  efeU 
or.onbonda  lowMehlh^art;attaek«d,-aaeiioUto 
TexH  V.  White,  Bk.  U,  p.  OB. 

^  to  mandamus  to  eompel0ttv,tiM)»  or  eoMnCyto 
levy  tax  lopauixmdtortntertatonbonda,  toe  not4  to 
Davenport  v.  0. 8.  Bk.  lA,  p.  KM. 

Aa  t9  noOab  to  nsgotfable  bends  or  Meurtttes,  aa 

Its  D.B. 
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the  otiantr  olerk,  and  tliat  tbe  plaintiffs  wan 
bona  flde  holden,— the  defanaet'  that  tbe  consent 
ToU  (ltd  not  In  fact  contiin  the  requisite  number 
or  tazpayei-s,  end  that  the  verifying  aflldavitwBfl 
falae.  and  that  the  commtaalonera  did  not  borrow 
money  on  the  bonda,  but  dlepoeed  of  them  with- 
out consideration,  are  unavailing  acatnst  auch 
bona  fide  holders. 
L  Where  the  Act  (rave  tbe  commlaslouers  power, 
under  certain  coadltjona,  to  isaue  the  bonds,  und 
the  recitala  therein  ihow  that  tbej  wen  taaued 
"In  pursuance**  of  Uie  Act;  and  the  booda  were 
all  duly  registered  as  required,  plaintiff  Is  only 
bound  to  show,  to  entitle  him  prima  facie  to 
Judgment,  tlw  due  appointment  of  tbe  commls- 
aionen  aod  tlie  exeoutlon  bj  them  In  tact  of  the 
bonds. 

8.  It  la  not  neoeseary  that  he  should.  In  the  first  in- 
stance, prove  eitb^  that  he  paid  value,  or  that 
the  conditions  prellmloarr  to  the  exercise  hy  tbe 
oonunlselonen  of  tbe  auttaorlty  conferred  by 
statute  were  In  fact  performed  before  the  bonds 
werelBBoed. 

a,  nieonewas  presumed  from  the  poeaession  of 
tbe  bon^  and  the  other  was  eetabliehed  bj*  tbe 
Statute  authorizing  an  Issue  of  bonds,  and  by 
proof  of  the  due  appointment  of  the  commission- 
ers, and  their  execution  of  the  bonds,  with  recit- 
als of  compliance  with  the  Statute. 

6.  Officers  appointed,  such  as  oommlsslonen  ap- 
pointed by  tbe  circuit  oourt,  represent  the  mu- 
nicipality as  fully  as  ofllcera  elected.  When  the 
LMislature  has  declared  how  an  officer  Is  to 
be  Mtected,  and  the  ofllcer  is  selected  in  ac- 
cordance with  that  declaration,  hla  acta,  within 
the  scope  of  the  powers  given  him  by  the  legis- 
lature, bind  tbe  municipality. 

Il  Although  the  Act  does  not  in  terms  sar  that 
these  oommissloners  are  to  decide  that  all  prelim- 
Inary  conditions  have  been  complied  with,  yet  it 
Is  enough  that  f  uU  control  in  the  matter  Is  grlven 
to  tbe  offloais  named,  and  the  town  Is  estopped 


evidence  of  the  faet  netted  and  <u  an  atoppel,  see 
note  to  Heroer  County  v.  Hackett,  Bk.  17,  p.  H8. 

Ab  to  mMiie^Mii  bonds,  nftmtce  to  s'atute  in,  see 
noCs  to  Ogden  v.  Daviess  County,  Bk.  20.  p.  aes. 

ifuntoipal  bond*  iaued  tn  aid  of  raflrood. 

In  an  action  agalnsfc  a  town  to  recover  on  bonds 
Issued  In  aldof  amllxoad.  no  question  growing  out 
of  Ita  liability  for  lubsorlptton  to  the  stock  can  be 
Inquired  into.  Norton  v.  Dyersburg,  127  U.  S.  100 
(&&  86). 

Bailroad-ald  bonds  Issued  by  a  county  are  not  In- 
Talidatcd  by  a  consolidation  of  tbe  railroad  with 
another  aPer  ootloe  of  tbe  election  at  which  tbe 
bonds  were  voted,  under  a  statute  pnwnrt  before 
the  election.  Nelson  v.  Haywood  County,  87  Tenn. 
7aL 

Where  It  Is  within  the  power  of  tbe  Legislature, 
after  the  issuance  of  town  rail  mad-aid  bonds,  to 
correct  Irregularities  of  oflldal  aotioo,  it  baa 
power  to  pass  an  Act  before  the  Issuance  of 
auch  bonds  authorizing  a  change  In  their  form, 
without  Impairing  tbe  consent  of  the  taxpayers. 
BrowneU  v.  Greenwich.  Dt  N.  Y.  B.  R. «. 

A  proceeding  to  authorise  the  Issue  of  bonds  by 
a  town  being  In  derogation  of  the  common  law,  the 
statute  must  be  strictly  pursued.  Solon  v.  Will- 
lamsburg  BaT.  Bank, »  N.  r.  8.  R.  138. 

Tbe  mlatake  or  failure  of  tbe  oommlBBlonen  to 
alBx  their  seala  to  bonda  of  a  town  does  not  defeat 
tbe  enforceable  validity  of  the  bonds  where  there 
■re  no  negative  words  In  the  statute  declaring  or 
necessarily  implylnir  such  effect  of  the  omlsalon  of 
tbe  seal.  Id. 

189  U.  8. 


by  their  oertlfieate  in  the  bonds  from  asserting* 
as  against  a  bona  fide  bolder,  that  tbe  condition* 
were  not  compiled  with. 

[No.  196.] 

ArguedJan.SO.Sl.lS'JO.  DeciJad March 3, 1890. 

IN  ERRORto  the  Circuit  Court  of  tbe  United 
Stolea  for  the  District  of  New  Jersey  lo  re- 
view a  ju(lp;inent  a!;ainsl  a  Tonnsliip  in  an  oo- 
tioD  OD  townahlp  iKmda.  Affirmed. 
The  facts  are  stated  in  tfac  opinion. 
Meurt.  AWah  A.  Clark  and  Jamea  R. 
EnKliah,  for  plaintiffs  in  error: 

llie  coiDinissioQers  arc  special  aod  not  gen- 
eral agents,  and  only  had  power  to  do  tbe  es- 
pecial tbiog  outborizcd  by  the  Act. 
Morriton  v.  BernaTds.  26  N.  J.  L.  224. 
It  was  gross  carc)i'!!.«iness  to  take  the  bnnds 
without  any  examin^ttion,  and  gross  careless- 
ness warrants  the  inference  of  bad  faith. 
Hamilton  v.  Vought,  24  N.  J.  L.  187 
Here  recitals  by  the  officers  of  a  municipal 
corporation  do  not  prorhulc  an  inquiry  or  to 
tbe  existence  of  Icgislaiive  autborily  to  insue 
tbem,  even  where  the  rights  of  a  bona  fide 
holder  are  involved. 

Toledo  Northern  Bank  v,  110  IT.  8. 

609  (28:  458);  Duon  Oauntj/  v.  Field,  111  U.  H. 
44  (28:  360);  CarroU  Countu  v.  Smith,  111  U. 
S.  sr.?  (28:  517). 

Messrs.  Cortlandt  Parker  and  Wai/ne 
Parker,  for  defendants  in  error: 

Defendants  cannot  set  up  against  the  lecov- 
ery  upon  these  bonds,  in  their  character  nego- 
tiable, and  purchssed  before  due  for  vnluable 
consideration,  without  notice,  tbe  alwence  of 
prescribed  formalities. 

Knox  County  v.  AspinwaU,  62  U.  S.  21  How. 
539, 540  (16:  208,  210);  Moran  v.  Miami  County 


Town  bonds  Issued  under  the  New  York  Act  of 
1871,  lo  regard  to  the  New  York  &  Oswego  Midland 
Railroad  Company,  without  any  previous  action  of 
the  company  designating  all  tJiecouDiice  through 
which  would  pass  the  road,  are  Issued  without  au- 
thority of  law.  Purdy  v.  Lansing,  128  U.  8.  SST 
(88:  SSI). 

[n  Illinois,  under  the  Act  of  April  U,  1808,  any 
condition  Imposed  by  a  vote  of  a  oouoty  aa  a  con- 
dition precedent  to  the  Issuing  of  Its  bonds  in  pay- 
ment of  Its  subscription  to  the  capital  stock  of  a 

railroad  company  must  have  been  complied  with. 
In  order  to  moke  such  bonds  vaMd  and  blntling. 
German  8av.  Bank  v.  Fraoklln  County,  UiSU.  S.  £3S 
US:  Sl«i. 

Where  tbe  bonds  were  not  signed  by  an  officer  who 
was  In  ofiice  when  they  were  sigaed,  but  by  a  per- 
son who  was  ic  office  on  the  antedated  day  on 
which  they  bore  date,  and  who  was, when  he  signed 
them,  a  private  citizen,  they  are  not  valid.  Coler 
T.  Cleburne,  181  IT.  S.  188  (88:  I4S). 

Where  the  statute  provides  that  ft  shall  be  the 
duty  of  the  mayor,  whenever  any  bonda  arc  issued, 
to  forward  tbem  to  the  comptroller  of  public  ao- 
oonnts  of  the  State  for  registry,  the  oomptroller  can 
receive  tbem  lawfully  for  reffMry  ooly  from  such 
mayor.  Id. 

The  rights  of  a  bona  fide  holder  of  municipal 
bonds  which  have  been  unlawfully  Issued  and  ne- 
gotiated pta  by  bvnsferof  the  bonds,  even  to  on* 
having  full  knowledge  of  such  lllogallty.  Terbeok 
V.  Boott,  71  Wis.  69;  Suffolk  Sav.  Bank  v.  Boston, 
149  Mass.  864,  4  L.  R.  A.  SIS. 

Even  bona  fide  purobssers  of  municipal  bonds 
must  take  tbe  rlak  of  tbe  official  obanoter  of  thoaa 
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67  U.  8. 8  Black,  722-782  a7: 848-84S);  J/«nwr 
Cbunf^  T.  ffaetstt,  68  U.  B.  1  Wall .  ^,  07  (17: 
648,  5S8);  Coioma  r.  Eatet,  22  U.  8.  484, 494 
(23:  579,  582);  Humboldt  t.  Z;onf,  0211.  8. 
651  (28:  752-755);  Douglaa  Oounty  t.  04 
U.  8.  104-110  (24:  46-48);  Wam/t  CiwRh/  t. 
Mareg,  97  U.  8.  96-110  (24:  077-482);  P»mpt<m 
T.  Qmer  UtUentlHl  V.  S.  196,  204  (26:  808, 
806);  mrter  ▼.  farnocAan,  108  U.  8.  662-574 
<26:  411-415);  ^mmean  X.  Tru.  Of.  t.  Brvce, 
105  U.  8.  828-888  (36:  1131-1128);  Carrier  y. 
Shawanmnk,  10  Fed.  Hep.  320-338;  PatM 
£&wicr,  107  U.  8.  529  (27:  424);  Montelair  t. 
BanmkU.  107  XT.  8.  147  (27:  481);  aherman 
County  T.  SiWn^,  100  U.  8.  780  (37:  1094); 
Gmn  County  v.  Gmneu,  100  U.  8. 104  (27: 872); 
TWerfo  Northern  Bank  t.  fljrter  Tup.  110  U. 
B.  608  (28:  258);  IHxon  Gmnty  r.  Field,  111 
U.  S.  83  (28:  360);  MenAanU  Bank  ^rgen 
Omnty,  116  U.  S.  800  (20:  482);  Nev>  Pr<m- 
denee  t.  B*ltey,  117  U.  8.  888  (29: 90S);  (Won 
T.  Jenningt,  119  U.  S.  74,  02  (80:  828.  8§0j; 
Liwnmton  Qntnta  v.  PorUmnOh  Bank,  138  U. 
a  127  (81:  867):  San  Antonio  t.  JTcAoA,  06 
U.  8.  812  (24:  816). 


Jfr.  JuMlwe  Bnww  deUv«red  tike  t^dnlon 

of  the  court: 

Tbis  U  ao  actloD  on  township  bond*.  Judg- 
ment was  rendered  against  the  Townoblp,  and 
it  alleges  error.  The  bonds  were  issued  under 
an  Act  approved  April  0,  1868,  and  found  In 
the  Session  Laws  of  New  Jersey  for  thst  year, 
pages  91S.  etc.  Outside  of  the  obligatory 
words,  this  was  the  form  of  the  bond. 

"This  bond  is  one  of  a  series  of  like  tenor. 


amounUng  in  the  whole  to  the  sam  of  one  him- 
dred  and  tweniy-aeTen  tbonsaoddollan,  kaaed 
on  the  faith  and  credit  of  said  Township  in 
pursuance  of  an  Act  entitled  'An  Act  to  Au- 
thorize Certain  Towns  in  the  Ckiuoties  of  8om- 
erset,  Morris,  Essex  and  Union  to  Issue  Bonds 
and  Take  8tock  In  the  Passaic  Vallej  and  Pea- 
packBallroad  Oonpany/approTedApril 9, 1866. 

"Id  testimooy  whereof,  the  onderngned  oom- 
missioners  of  the  said  Township  of  Bernards. 
In  the  Ciounty  of  8omerset,  to  carry  into  effect 
the  purpofies  and  provinions  of  the  said  Act, 
duly  appointed,  commissioned  and  sworn,  have  , 
hereuuto  set  our  hands  and  seals  the  first  day  (***^J 
of  January,  in  the  year  of  our  Lord  one  tboti- 
sand  eight  hundred  and  slxty-otoe. 

"John  H.  Anderson,  [l.  a.] 
"John  Ouerio,         [u  B.1 
"Oliver  R  Steele,     [i..  s.] 
"(TommisdODen. 
"Bwtstered  In  tiie  oonnty  clerk's  office. 

"William  Ross,  Jr., 
"County  Clerk." 

The  first  section  of  the  Act  provides  that, 
upon  the  application  in  writing  of  13  or  more 
resident  freeholders,  the  Oircoit  Court  of  the 
Ck>vi>ty  shall  appoint  three  resident  freeholders 
to  be  eommisnoners. 

Section  two  reads  ss  followa: 

"That  it  shall  be  lawful  for  said  commis- 
sioners to  borrow,  oo  the  fdtb  and  credit  ot 
their  respective  townships,  such  sums  of  money, 
not  exceeding  ten  per  centum  of  the  valuntion 
of  the  real  estate  and  landed  property  of  ^uch 
township,  to  be  ascertained  by  the  assessment 


who  execute  tliem.  (Msr  v.  CBebnne,  181  IT.  B.  Itt 

188:  IW. 

Where  the  Legislature  has  created  a  bnurd  au- 
thorized to  determine  whether  the  law  has  been 
com  plied  with,  ita  flodinr  Is  oooclustve  as  to  a  bona 
flde  purobaser.  I<ake  Coun^  w.  Graham,  ISO  C  8> 

mm  loes). 

The  purobaser  of  municipal  bonds  Is  held  to 
know  the  constltutJoDal  provisions  and  the  statu- 
tory  restrictions  on  the  authorltr  to  Issne  them; 
also  the  redtalaor  the  bonds  hebuja;  hut  U  he  acts 
hi  ffood  Mtb  and  pajs  value,  be  to  entltMl  to  the 
protection  of  such  recitals  ot  tacts  as  the  bonds 
mar  contain.  Lake  Oounty  t.  Otabam.  130  U.  8. 
474  iSt:  loan  Lewto  T.  Comanobe  Oountr,  8S  Fed. 
Bep.8iaL 

Where  a  otmntr  tasoes  bonds  to  aid  a  laUroad, 
under  authority  of  law,  and  dellven  them  to  the 
tallroad  company  and  pays  interest  on  tbem  for 
fifteen  yean,  It  to  thereafter  estopped  from  setting 
up  en  Irresularity  In  the  election  at  which  it  was 
decided  to  tosue  the  bonds,  as  against  an  innocent 
parcbaaer  for  value.  Helson  v.  Haywood  Oounty, 
87  Tenn.  78L 

Conditions  not  flzed  by  a  statute  authorizing  the 
IsBUBDce  of  county  l>ond8  In  aid  of  rallroada  cannot 
be  set  up  by  the  oounty  to  defeat  the  bonds  In  the 
hands  of  a  bona  fide  purobaser  for  value.  Id. 

Bonds  of  the  County  of  San  Luto  Obispo,  nego- 
tiable In  form  and  purporting  to  be  tasued  under  the 
Act  of  Aprfl  i,  1070,  as  amended  Maroh  li.  1871,  are 
Told  even  In  the  hands  of  abona  fide  purchaser  for 
value  and  before  maturity.  In  ao  far  as  they  exceed 
the  amount  limited  by  the  Act  and  reftmding 
bonds  subaequently  Issued  by  the  oounty,  in  lieu  of 
such  overlSBue,  are  also  void.  Sutro  Pettlt.  Ti 
Gai.88lL 

Parties  who  pardiais  bmids  at  a  asenir  Bomloal 

m 


piloe,  to  whloh  unpaid  oonpoos  neariy  equal  Id 
amount  to  the  fsoe  value  of  the  bondsare  attached, 
cannot  be  held  bona  fide  purohasets.  Simmons  v. 
Taylor.  88  Fed.  Bep.  68*:  lantfug  t.  lotle.  88  Fsd. 
Bep.flOft. 

A  nwo  who  miAw  a  puHdNio  of  bonds  of  a  town 
tn  a  dtotant  State  wfthont  anf  Inqnlry.  as  to  their 
history  or  value  and  without  taking  nbtloe  of  the 
fiiot  that  he  to  getting  $10,000  or  $12,000  of  ooupons 
for  nothing,  oanoot  beheld,  merely  on  htoowo  tw* 
timony,  to  he  a  bona  Me  purchaser.  Zusing  v. 
LyUe,88Fed.Rep.aM. 

A  purchaser  of  municipal  bonds  Issued  cetenslblr 
for  general  purposes,  with  knowledge  of  the  faeC 
that  the  city  council  Intended  to  expcaid.the  money 
obtained  from  them  In  aid  of  a  railroad  oompany, 
to  not  a  bona  fide  purchaser.  German  Am.  Bank  v. 
Brenham,  85  Fed.  Bep.  186. 

Here  irregularlUee  In  the  calling  and  holding  of 
an  election  for  the  purpoee  of  authorising  the  to- 
sue of  negotiable  bonds  by  a  coun^  will  not  vali- 
date the  tmnds  intbehandsof  bona  flde  hoMeis. 
where  oo  queettoo  as  to  such  Irregularities  was 
raised  until  after  the  bonds  were  Issued  and  had 
passed  Into  the  hands  of  such  holders.  State  v.  Ki- 
owa Oountv.  £8  Kan.  8B7:  SUtc  v.  Hordey  (Kan.)  18 
Pao.Bep.M3. 

I  Aredtaim  oounty  bonds  that  they  wen  Issued 
In  compllanoe  with  the  statute  regarding  the  elec- 
tion for  the  purpose  of  voting  on  thMn  to  oonolu- 
alve  against  the  ooun^.  Lewto  v.  Oomaqphe  Ooun- 
ty, 85  Fed.  Bep.  M8. 

Bonds  and  ooupons  reciting  that  they  are  upon 
the  terms  and  conditions  set  forth  In  a  mortgage 
securing  them  ohnrgn  the  bolder  with  notice  of  the 
provislonilttthenuMtgag&  HeCMIaaaT.Hacfalfc 
8.B.Oo.1UB.A.«88;1UIT.T.Wl 
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rolls  thereof  respectively  for  the  year  eighteen 
iiundred  and  sixty-scveu,  for  a  term  not  ez- 
ceedtn;;  tweoty-Ove  years,  at  •  rate  of  iotSrest 
not  exceerlin^* seven  per  centum  per  annum, 
paynbie  semi-annually,  and  to  execute  bonds 
therefor  under  their  bunds  and  seals  re3[>ect- 
ively;  tbc  bonds  so  to  be  executed  may  be  in 
such  sums  and  payable  at  such  times  and  places 
aa  the  said  commissiooers  and  their  successors 
may  deem  expedient;  but  no  such  debt  shall 
be  contrncted  or  bonds  Issued  by  said  commis- 
sioners of  or  for  either  of  said  townships,  until 
the  written  consent  shall  have  been  obtained  of 
the  mnjorityof  the  taxpayers  of  such  township 
or  their  legil  representatives  appearing  upon 
tlie  last  assessment  roll  as  shall  represent  a  ma- 
jority of  the  landed  property  of  such  township 
(including  lands  owned  by  nonreddents)  ap- 
pcurine  upon  the  lost  assessment  roll  of  such 
township:  such  consent  shall  state  the  amount 
of  monev  authorized  to  be  raised  in  such  town- 
ship, and  that  the  same  is  to  be  invested  In  the 
stock  of  the  said  railroad  company,  and  thesiff- 
nafures  shfdl  be  proved  by  one  or  more  of  the 
commissioners;  the  fact  that  the  persons  sign- 
|52oj  ]„g  gygf,  consent  are  a  majority  of  the  tax- 
puycrs  of  such  township,  and  represent  a  ma- 
joriiy  of  the  real  property  of  such  township, 
shutl  be  proved  by  the  alBdavit  of  the  assessor 
of  such  township  indorsed  upon  or  annexed  to 
such  written  consent,  and  the  asscsapr  of  such 
township  is  hereby  required  to  perform  such 
service;  such  consent  and  affidavit  shall  he 
filed  In  the  office  of  the  clerk  of  the  county  In 
which  such  townshipis  situated, and  acertified 
copy  thereof  in  the  town  clerk'a  otilce  of  such 
township,  and  the  same  or  a  certified  copy 
thereof  shall  be  evidence  of  the  f^cta  theretu 
contained,  and  received  as  evidence  in  any 
court  of  this  State,  and  bttfore  uy  Judge  6t 
justice  thereof." 

By  section  three  these  commissioners  were 
authorized  to  dispose  of  the  bonds,  and  Invest 
the  money  In  railroad  stock  in  the  name  of  the 
township,  to  subscribe  for  and  purchase  stock 
in  the  railroad  company,  and  to  act  at  stock- 
holden*  meetinfn. 

Section  fourteen  provides  "that  all  bonds  Is- 
sued in  accordance  with  the  provisions  of  this 
Act  shall  be  registered  in  the  office  of  the 
CQunty  clerk  of  tlie  county  In  which  the  town- 
shipis situated  issuing  the  same,  and  the  vrmds 
're^stered  in  the  county  derk's  olBce'  sball  be 
printed  or  written  across  the  face  of  each  bond, 
attested  by  the  signature  of  the  county  clerk 
when  so  registered,  and  no  bond  aludl  be  valid 
unless  BO  registered." 

It  is  conceded  that  the  commissfoners  were 
duly  appointed;  that  the  issue  of  bonds  was  not 
in  excess  of  the  amount  authorized  by  the 
Statute;  that  a  paper  purporting  to  contfun  the 
consent  ot  the  requisite  number  of  taxpayers, 
duly  verified  by  tbe  affidnvit  of  the  township 
assessor,  was  filed  in  the  oflice  of  the  clerk  of 
the  county;  and  that  the  plaintiffs  were  bona 
fide  holders.  But  the  contention  is  that  the 
nmscoonlldid  notio  fact  contain  tbe  requisite 
number  of  taxpayers,  and  that  the  affidavit  of 
tbe  assessor  was  nd  true;  also  that  the  com- 
missioners did  not  borrow  any  money  on  the 
bondR.  but  disposed  of  tbem  without  lawful 
consideration.  Tbe  circuit  court  held  tbat 
lit  U.  B»     U.  8.,  Book  88. 


these  defenses  were  unavailing  a^inst  Iwna 
fide  holders  of  the  bonds;  and  with  that  ruling 
we  concur.  Indeed,  all  the  questions  which 
wereeamestlv  presiented  and  argued  by  counsel  [527] 
for  plaintiffs  in  error  have  been  often  considered 
and  decided  by  this  court.  The  Act  gave  the 
commissioners  power,  under  certain  conditions, 
to  issue  the  bonds.  The  recitals  therein  show 
that  they  were  issued  "in  pursuance"  of  the 
Act;  and  the  bonds  were  all  duly  revered  ai 
required.  Thecaasot  Mbntelair  Tup.  t.  Rarru- 
dett.  107  a.  a.  147. 188  [27: 481, 4S4],wasaBuit  on 
bonds  in  form  like  the  ones  in  suit,  and  issued 
under  a  statute  practically  Identical.  Tbe  va- 
lidity of  those  bonds  was  sustained;  and  in  the 
course  of  bis  opinion,  speaking  for  the  court, 
Mr.  Juliet  Vaxhn  says:  "IjeglBlative  author^ 
ity  for  an  issue  of  bonds  being  established  by 
reference  to  the  statute,  and  the  bonds  reciting 
that  they  were  imued  in  pursuance  of  the  stat- 
ute, the  utmost  which  plaintiff  was  bound  to 
show,  to  entitle  him  prima  facie  to  judgment, 
was  the  due  appointment  of  the  commi^ioners 
and  tlie  execution  by  tbem  in  factof  the  bunds. 
It  was  not  necessary  that  he  should,  in  the  first 
instance,  prove  either  that  he  paid  value,  or 
that  the  conditions  preliminary  to  the  exercise 
by  the  commissioners  of  the  authority  con< 
fcrred  by  statute  were  in  fact  performed  before 
the  boons  were  issued.  The  one  was  presu  med 
from  tbe  possession  of  the  bonds,  and  tbe  other 
was  established  by  the  statute  authorizing  an 
Issue  of  bonds,  and  b^  proof  of  the  due  appoint- 
ment of  tbe  commissioners,  and  their  execution 
of  tbe  bonds,  with  recitals  of  compliance  with 
the  statute."  See,  also,  tbe  cases  of  Bernardt 
Twp.  V.  Stebbini,  109  U.  8.  841  [27:  930].  and 
New  Providenee  v.  Baitei/,  117  U.  ».  33(t  [29: 
904].  In  which  bonds  issued  either  under  tbe 
Act  before  us,  or  that  referred  to  in  107  U.  S. 
tupra,  were  considered  tbe  court.  Refer- 
ence also  may  be  made  to  two  New  Jersey 
cases,  Cotton  v.  Ifew  Providenrx,  47  N.  J,  L. 
401,  and  Mutual  Ben.  Life  Int.  Co.  v.  EUvt- 
beth.  42  N.  J.  L.  235. 

It  were  useless  to  refer  to  the  long  list  of 
cases  in  which  recitals  like  these  have  been 
bold  sufficient  to  sustain  bonds  in  the  bands  of 
bona  fide  holders.  It  is  urged  tbat  these  com- 
missioners were  not  elected  by  tbe  people;  that 
they  were  not  tbe  general  officers  of  tbe  Town- 
ship, but  were  special  officers  appointed  by  tbe 
circuit  court — special  agents,  as  it  were,  for 
the  specific  purpose;  tbat/tbe  Statute  does  not 
in  terms  give  them  authority  to  determine  [628] 
whether  the  preliminary  conditions  bave  been 
complied  witii;  and  that  this  case  is,  therefore, 
to  be  distinguished  in  these  respects  from  those 
cases  where  similar  recitals  have  been  held  con- 
clusive. But  though  not  the  ordinary  cheers 
of  the  Township,  they  were  the  ones  to  whom 
by  legislative  direction  was  given  full  authority 
in  the  matter  of  issuing  bonds.  The  organiza- 
tion of  townships,  the  number,  character  and 
duties  of  their  various  offlcers,  are  matters  of 
legislative  control;  and  It  Is  not  doubtful  that 
officers  appointed  represent  tbe  municipality  aa 
fully  as  officers  elected.  When  the  Legislature 
has  declared  how  an  officer  is  to  be  selected, 
and  tbe  officer  is  selected  in  accoMance  with 
tbat  declaration,  his  acts,  within  tbe  scope  of 
tbe  powers  given  him  1^  the  Legislature,  bind 
the  mimtdjMli^,  But  theie  special  cummia- 
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Bioners  were  not  the  only  ofBcere  of  the  Towa- 
ahip  whose  ac.s  gave  cuircncy  to  tbeso  bonds. 
If  inquiry  had  been  directed  to  tlie  county  and 
towDsbip  records,  the  affidavit  of  the  township 
usessor  to  tbe  consent  required  would  have 
beeo  found:  and  on  tbe  face  of  the  bonds  it 
appears  that  the  county  clerk  of  the  county  has 
added  bia  ofticial  certificate  to  their  validity;  so 
that  the  acts  of  general  as  well  as  of  special 
officers  and  agenta  of  the  Township  are  the 
foundation  upon  which  rcau  the  vaUcUty  of 
tliese  boods. 

While  it  is  true  that  tbe  Act  does  not  io 
terms  say  that  these  commissioDers  are  to  de- 
cide that  all  prelimiDaiT  conditions  have  been 
complied  wiU),  yet  such  express  direction  and 
authority  is  seldom  found  in  Acts  providiDg 
for  ihc  issuing  of  bonds.  It  is  enough  that  fun 
control  in  the  matter  is  given  to  tne  officers 
named.  In  the  coseof  Oregon  v.  Jenninq$,  118 
U.  74,  93  [30:  828,  329].  tbe  rule  is  thus 
stated  by  Mr.  Jvades  Blatcbford:  "Within 
the  numeroui  decisions  this  «nirt  on  the 
subject,  the  gnpervisor  and  tbe  town  clerk, 
they  beiDg  named  in  tbe  statute  as  tbe  officers 
to  sign  the  bonds,  and  tbe 'corporate  authori- 
ties' to  act  for  tbe  town  in  issuing  them  to  the 
compainr,  were  the  persons  intrusted  with  the 
duty  of  deddiog.  before  Issuing  the  bonds, 
whether  tbe  conditions  determined  at  the  elec- 
tion existed.  If  they  have  certiflc-d  to  that  ef- 
f^in  tbebonda,  the  town  is  estopped  from 
asserting,  as  against  a  bona  fide  bolder,  that 
the  conditions  nresoribed  bj  the  popular  vote 
were  not  complied  with." 

Whatever  may  be  the  hardsbtps  of  this  par- 
ticular case,  to  sustain  the  defenses  pressed 
would  go  far  towards  destroying  the  market 
value  m  municipal  securities.  We  see  no  error 
in  tbe  ruling  of  the  Circuit  Court,  and  iU  judg- 
ment ia  thertfore  affirmed. 

Mr.  Juitiee  Field  took  no  part  in  the  decis- 
ion of  Uiis  case. 


[387]  THE  CALIFORNIA  INSURANCE!  COU- 
PANY,  Ptff.  in  Err.. 

V. 

THE  UNION  COMPRESS  COMPANT. 

(See  6.  a  Benorter's  ed.  M7-1S8.) 

JruurabU  interett—iTUuraJtea  goodB  hHd  in 
trxut—for  whote  benefit— right  ef  bailor  to  in- 
nirance  effeeud  bj/  bailee— etauu  in  poliej/— 
intturable  intereat,  how  acquired— negligenee  of 
employit,  earrieriean  in»ure  against— pottea- 
non  of  baiteo~p/tra»e  "direct  tone  or  damage 
Jlrv"— ««pr«MibR  ^  opinion  by  court  in  ite 
ehai^ie—parvt  nidenee  a*  to  porton  inaured— 


notice — eetoppd — double  inauranee — contin- 
gent tiabili^. 

I.  Where  a  Company  received  cotton  to  press  and 
Issued  receipts  tbere/or,  which  were  exchanged 
with  a  railroad  company  for  its  blUs  of  ladlos  for 
tbe  transportation  of  the  cotton,  agreeing  to  de- 
U  ver  It  at  an  address  specffled  in  the  bill  of  lading, 
tbe  railroad  company  has  an  Insurable  lotereat 
In  tbe  oottoD,  which  may  be  covered  by  a  policy 
issued  to  the  Comprese  Compaay. 

t,  A  person  may  Insure  In  his  own  name  good* 
held  In  trust  by  hlra  and  he  can  recover  for  tbelr 
enUre  value,  holding  the  excess  over  bb  own  In- 
terest in  them  for  the  benefit  of  thoee  who  have 
Intrusted  the  goods  to  blm. 

8.  The  words  "held  by  them  In  trust."  in  this  polle7» 
cannot  properly  be  limited  to  a  holding  tn  trust 
merely  for  en  absolute  owner,  when  it  olearlf 
appears  that  the  railroad  companies  had  an  In. 
aurable  interest  In  the  cotton,  and  the  plalntifl 
held  tbe  property  in  trust  exclusively  for  those 
oompanfea. 

4.  A  bailor  who  has  an  insuraUe  Interest  in  tbe 

property  oan,  to  the  extent  of  bis  Insurable  Inter- 
est, claim  the  benefit  of  Insurance  effected  In  his 
favor  by  bis  bailee. 

6.  Tbe  case  is  not  varied  or  affected  by  the  clause 
In  tbe  receipts  given  by  the  plalntiir,  "not  rcapoo- 
slble  for  any  loss  by  fire."  because  the  reLatloD  of 
the  plaintiff  to  the  property  Intrusted  to  It,  and 
Its  duty  to  the  bailor,  determine  tbe  legal  pro- 
priety  of  tbe  Insutanoe  for  tbe  benefit  of  tbe  lat- 
tar. 

e.  Nor  Is  It  material  whether  the  cotton  was  orig- 
inally deposited  by  the  railroad  oompaniee,  or 
whether  their  Interest  accrued  through  the  sub- 
sequent transfer  to  the  railroad  companies  of  re- 
ceipts given  by  the  plalntlH  on  a  deposit  of  cotton 
made  by  other  parUes. 

7.  The  ezoeptlon  of  loss  by  fire,  oontained  In  the 
receipts  given  by  tbe  platntltf,  and  in  the  bills  of 
lading  given  by  tbe  railroad  oompaniee,  did  not 
free  them  from  responsibility  for  damages  oo- 
castoned  by  their  own  negUgeDoe  or  that  of  their 
employte. 

8.  Common  carriers  oan  insure  tbemseh-es  against 
loss  proceeding  from  the  negllgeaoe  of  their  own 
servants. 

5.  The  railroad  companies,  by  acquiring  the  re- 
ceipts of  the  plaintiff  and  Issuing  bills  of  lading 
for  tbe  cotton,  took  only  constructive  possession 
of  it;  and  the  actual  and  physical  possession  of 
platntitr  gave  It  the  right  to  effect  Insurance  for 
its  own  benefit,  and.  as  bailee  or  agunt,  for  tbe 
protection  of  the  railroad  companies. 

10.  Tbe  words  of  the  poUoy.  'Mireot  loss  or  damage 
by  lire,*'  mean  Ion  or  danutge  occurring  dlreoUj 
from  fire  as  the  destroying  agency.  In  contradls- 
tinctlOD  to  tbe  remoteness  of  Are  as  such  agency. 

II.  The  Judae,  In  submitting  a  case  to  a  Jury,  mar 
comment  upon  tbe  evidence  and  express  his 
opinion  upon  tbe  facts:  and  tbe  expression  of 


Norm— Parol  Msunmee,  when  voHd.  Bee  note  to 
Belief  Fire  Tna.  Co.  v.  Shaw,  Bk.  24,  p.  901. 

At  to  of/reement  for  Irururaiice  by  Utter,  see  note  to 
Tiyloe  V.  Merchants  F.  Ins.  Co.  Bk.  18,  p.  187. 

iriarepresentatton  or  fraud  vtttatM  policy.  Bee 
notetoH'Lanahan  v.  Univeraal  Ins.  Co.  Bk.  T,  p.  96; 
also  not«  to  Columbian  Ins.  Co.  v.  Lawrence,  Bk.  7. 

At  to  effect  of  agonVaiOUnQ  tnimtrtuanmoen  in 
oppttootfon  /or  fiwuranee,wtthoiitlnioupled(K  of  as- 
sured, see  note  to  Dih  HuC  L.  Ins.  Co.  v.  Wilkinson, 
Bk.  at.  p.  617. 

At  to  difsrmt  ftliull  qf  polleter,  mhiidixiliev.- 
730 


note  to  Tlrglnta  Taller  Ins.  Ok  v.  U mdeoal,  Bk.  U, 

P.8S9. 

Aa  toinmroJile  tntoreata  of  mnrtmior,  morloagea, 
trustee,  oendor,  vendee,  carrier,  etc,  see  note  to  Car- 
penter V.  Providence  Washington  Ins.  Co.  Bk.  IOl 
p.  1044. 

to  poUcv '?or  wAom  tt  fliav  eoneam  ,'**  tfeet  <^ 
who  may  reeooer  upon,— see  note  to  Hooper  r.  Bot^ 
Inson.  Ok.     p.  210. 

As  U>  iiufm-anee;  breach  of  eondtttona  by  thiril  por- 
tUt:  when  i>olicvinvaliaateil.—eeenoleto  Liverpool 
A  L.  *  a.  In&  Co.  V.  Ounther,  Bk. »,  p.  Sn. 

IM  C.  9. 
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•aoh  ao  opinion,  vben  no  rule  of  law  ii  Incorrect- 
ly ttated,  and  all  matters  of  fact  are  ultimately 
■ubraiUed  to  tbe  determination  of  the  Jury,  can- 
not be  reviewed  on  writ  of  error. 

n.  Wtiere  a  policy  Is  Issued  on  property  "held  In 
trust,"  p:irol  evidence  Is  admiatlbliB  to  ibow  wbo 
are  the  ownen  or  who  were  Intended  to  be  in- 
tured  tbereby. 

U.  Ha\ing  Issued  the  policy  with  notice  that  It 
was  Intended  to  cover  the  Interestof  the  riiilmad 
companies,  tbe  def  eodsnt  Is  estopped  from  assert- 
ing tnat  the  policy  was  Intended  to  protect  only 
tbe  leral  owners  of  the  ootton. 

K  Marine  policies  Issued  to  the  respective  owneis 
of  the  eotton  were  no  bar  to  and  dM  not  have  any 
effect  upon  the  fire  poUor;  the  marloe  policies.  In 
order  to  bare  any  effect,  must  amoont  to  double 
Insurance.  Double  Insurance  existaonly  lothe 
case  of  I'laks  upon  the  same  Interest  In  property 
and  In  favor  of  tbe  nine  person. 

1&.  The  plaintilTa  riirht  of  action  asalost  the 
suraooe  Company  on  the  policy  Is  not  contlnfrent 
upon  the  payment  by  tbe  railroad  companies  of 
the  value  of  the  cotton  burned,  but  it  is  coatln- 
Cent  only  upon  the  destruction  of  tbe  cotton  by 
lire  under  drcumstanues  wbieb  impose  a  liability 
upon  tbe  railroad  oompnotea. 

[No.  lOSl.] 

Buhmitted  Oct.  SO,  J889.  Decided  Mareh  S,  1890. 

IN  ERROR  to  the  Citcnit  Court  of  the  Unit 
ed  StatfsfortbeEaslerDDislrlctof  AiifBOtts 
to  review  a  judgment  for  plaintiff  in  aDactioD 
on  a  policy  of  iasurance  aeaiost  fire.  Affirmed. 
Tbe  facts  are  sluted  in  tbe  opioioo. 
Meuri.  E.  W.  McOraw  and  E.  W.  Klm- 
b&ll»  for  plaintiff  in  error: 

The  beneflciarics  under  tbe  policy  are  the 
owners  of  the  fsottoo;  ttie  possible  interestof 
DO  common  carrier  is  covered  tbereby. 

NetvsoQ,  Shipping  and  MariDe  Ids.  S89; 
3)avi$  v.  Boardman,  12  Mass,  85;  Qravet  v. 
BtMtm  Maiine  Ins,  Go.  6  U.  S.  2  Cranch,  419 
(2:324);  Hodgson -v.  Marine  Int.  Co.  9  U.  8.  5 
Crancli,  100  (3:  48);  Seamara  v.  Loring,  1  Ma- 
■OD,  128;  Buck  V.  Cbeaapeake  Int.  Ck>.  26  U.  8. 

1  Pel.  151  (7:  90);  SadUn  Co.  v.  Badeoek,  2 
Atk.  554;  Ellfs.  Ins.  21,  22;  Ve  Fareat  T.  Ful- 
ton Finlne.  Co.  1  HaU(N.  Y.)184;  1  Parsons, 
Marine  loa.  49. 

The  worda  "held  In  trust  by  tbcm"  are  de- 
fined as  goods  of  which  they  had  the  care  aod 
custody  and  for  which  they  are  responsible  to 
the  owner. 

StmteOt  V.  Stapta,  19  N.  T.  401;  Waring  t. 
Indemnity  F.  Ihb:  Vo.  45  N.  T.  606;  Biter  v. 
Morn,  13  Pa.  218;  Let  v,  Eoward  F.  Int.  Co. 
11  Cuah.  824;  Phctnix  In*.  Co.  r.  Fawrito,  49 
III.  259;  Home  Ins.  Co.  t.  Favonte.  46  III.  270; 
Beithlman  v.  Powell.  10  Mo.  App.  280;  Ihomae 
T.  Cummiekey,  108  Pa.  861. 

Tbe  policy  ia  without  amMguily,  and  do  evi- 
dence woe  admissible  to  prove  that  railroad 
oempanies,  and  not  the  owners  of  tbe  cotton, 
Were  intended  as  beaeficiaries. 

Home  Int.  Co.  v.  Baltimore  Warehouse  Co.  98 
U.  S.  641  (28:  868);  Lamatt  v.  Hudson  R.  F. 
Ins.  Co.  17  N.  T.  199,  note;  Kwr  v.  Waiting 
ton  Ins.  Co.  16  Pick.  502:  Finneg  v.  Bedfoitl 
C.  Ins.  Co.  8  Met.  848;  Lippineott  v.  lj>ui»i- 
ana  Ins.  Go.  3  La.  899;  JUviois  Mut.  F.  Jn\ 
Oo.  V.  O'NeOe.  18  III.  89;  Holmea  v.  CharUtnton 
M.  F.  Ins.  Co.  10  Met.  211;  Cheriotv.  Barker. 

2  Johns.  846;  Bishop  t.  Ciatf  F.  A  M.  Ins.  Co. 
i6  Conn.  460;  RuiseU  v.  llustdt.  64  Ala.  ."iOO; 
18R  U.  8. 


Bolton  V.  Bolton,  78  Me.  299;  Barnham.  v.  Bos- 
ton M.  Int.  Co.  189  Mass.  899;  Snoaden  v. 
Qvion,  2  Cent.  Rep.  447, 101  N.  T.  45b;  EUioti 
V.  li7«(fl«,94N.  C.  115;  Houghy.  Peoples  Fire 
Ins.  Oo.  36  Md.  893:  Jlome  Ins.  Oo.  v.  Balti- 
more Warehouse  98  U.  8.  542  (28:  869);  Lu- 
eat  V.  Idterpool  A  L.  A  G.  Ira.  Co.  28  W.  Va. 
274. 

Under  the  evidence,  tbe  railroad  companies 
were  not  and  could  not  be  the  beneficiaries  of 
the  iDKurance. 

May,  Ins.  783,  787;  Angell,  Ins.  AppeDdi-t 

IV.  VI.;  Hammond,  Ins.  171,  173;  lemi  v. 
Pott,  1  Ala.  72;  Butter  v.  Patterson,  18  N.  Y. 
294;  Fire  Ins.  Aaso.  v.  Merchants  A  M.  Tramp. 
Co.  66  Md.  840. 

When  a  court  instructs  the  jury  as  io  facts, 
ils  Darralion  of,  or  allusion  to,  fads  should  be 
fair.  It  should  not  select  and  dwell  on  Isolated 
facts  which  might  be  construed  favorably  to 
one  side,  and  make  no  allusion  to  other  facts 
which  militate  against  that  side. 

Eneaie  v.  Qteirge,  80  III.  61;  Neaman  v.  Me- 
Oomoi,  43  Aid.  70;  Weetekester  F.  Jnt.  Oo.  v. 
Eark,  88  Micb.  143;  Jones  v.  Jones,  57  Mo.  138^ 
Chase  v.  Buhl  Iron  Works.  55  Micb.  139;  Ches- 
apeake d  O.  Oanal  Co.  v.  Knapp,  84  U.  S.  ^ 
Pet  556(9:226};  Hmith  v.  Oonroy,  42  U.  8.  1 
Row.  86  (11:81);  Conn.  Mut.  L.  Ins.  Oo.  t. 
Lathrop,  lU  U.  S.  614  (28:636). 

Messrs.  U.  If.  Ron,  O.  B.  Roae  and  J. 
F.  DilloB,  for  defendant  in  error: 

The  language  of  the  written  part  of  the  (»n- 
tract  Isgenen^,  on  cotton  "their  own,  or  held 
by  them  io  trust,  or  on  commission." 

Orandin  v.  Rocfieiter  G.  Int.  Co.  107  Pa.  26; 
Wolfe  V.  Security  F.  Ins.  Co.  89  N.  Y.  49. 

The  railway  companies  had  an  insurable  in- 
terest.  Then  to  that  extent  they  were  owners. 

1  Hare,  Am.  Const.  Law,  855. 

The  evidence  as  to  the  ownership  of  tbe  cot- 
ton was  clearly  admissible. 

Home  Ins.  Co.  v.  Baltimtm  Wairtimue  Co.  85 
U.  S.  648  (28: 869). 

The  policy  embraced  aU  cotton  left  with  tbe 
Compress  Company  by  tbe  two  railway  com- 
panies. 

Johnson  V.  Gam^eU,  120  Mass.  458;  Stitlwelt 

V.  StapUs,  19  N.  Y.  408;  Hanthau)  v.  Mut.  iS. 
Ins.  Go.  2  Blatchf .  99;  Buck  v.  Chesapeake  Ins. 
Oo.  26  0.  8.  1  Pet.  151  (7;  90);  Hodgson  v.  Ma- 
rine Ins.  Oh  9  U.  a  6  Crunch.  lOO  (3: 48); 
Pheaiiz  2n$.  Oo.  t.  Hamilton.  61 17.  S.  14  Wall. 
606  (20:  729);  Hooper  v.  Robinson,  98  U.  S.  536 
(25:  232);  Howard  F.  Int.  Co.  v.  Chaae,  72  U.  S.  5 
Wall.  512(18:  525);  1  Phil.  Ins.  §§384,  385; 
Waters  v.  Monarch  F.  A  L.  Aesur.  Co.  5  £1.  & 
Bl.  870;  Lucas  Liverpool  A  L.  AO.  Int.  Vo. 
28  W.  Va.  258. 

Carriers  may  insure  against  loss  proceeding 
from  negligence  of  their  servants. 

Phcenix  Int.  Co.  v.  Erie  A  W.  Transp.  Co. 
117  U.  S.  824  (29:877);  Paiapteo  Ins.  Go.  v. 
Colter,  28  U.  S.  8  Pet.  237  (7:  671);  Columbia 
Int.  Co.  V.  Lawrence.  85  U.  8.  10  Pet.  507  (9: 
512):  Watert  v.  MerehanU  L.  Int.  Oo.  86  U.  S. 
II  Pet.  220  (9:72);  OrtcJi*  In*.  Co.  v.  Adanu, 
123  U.  8.  72(31:66). 

Insurance  policies  are  to  be  conatnied  most 
slroDgly  against  the  underwriters. 

Orient  M.  Ins.  Co.  Wright,  68  U.  8.  1  Wall. 
468  (17:  SOS);  Kanta*  City  First  Nat.  Bank  v. 
Bartfard  F.  Ina.  Oo.  95  U.  8.  678(24:5*'4»: 
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JToowm  T.  DMcPw,  76  U.  8.  9  Wall.  407  (19: 
TOO). 

[388]  J/r.  Justice  Blatehlbrd  dellrarcd  tbe  opin- 
ion of  the  court: 

This  is  an  action  at  law,  brought  In  the  Cir- 
cutt  ('Ourt  of  the  United  States  for  the  Eastern 
District  of  ArkaD3n!>,  by  the  Union  Compress 
Company,  an  Arkansas  corpomtion,  against 
the  CaiiforDia  Insurance  Company,  of  San 
Francisco,  a  California  corporation,  to  recover 
on  a  policy  of  Insurance  against  fire.  Issued  by 
the  latter  Company  to  tbe  former  Company  on 
the  ad  of  November,  1887. 

By  the  poIiOT  the  California  CompaDy  insures 
the  Compress  Compnay,  for  tbe  term  of  thirty 
days  from  November  2,  1887,  at  noon,  to 
Decembers,  1887,  at  noon,  "against  all  direct 
[3891  damage'-by  fire  except  as  hereinafter 

provided,  to  an  amount  not  exceeding  ten 
thousand  dollai-s,  to  the  followln^-descnbed 
property  while  located  and  contained  aa  de- 
scribed herein,  and  not  elsewhere,  to  wit:  Form 
of  cotton  policy.  $10,000  on  cotton,  in  bales, 
their  own  or  held  by  them  In  trust  or  on  com- 
mission, while  contained  in  the  frame  shed  tl2 
to  122.  inclusive,  &  in  b'ck  sbed  &  yard  115  to 
123,  inc)u!'ive.  North  Main  Street,  &  on  plat- 
forms adjoining  &  in  street  immediatelv  be- 
tween the  sheds,  Sanborn's  map  of  Little  Rock, 
Ark's;  &  it  tu  agreed  and  understood  to  be  a 
condition  of  this  insurance  that  this  policy  shall 
not  apply  to  or  cover  any  cotton  which  may  at 
the  time  of  loss  be  covered  in  whole  or  part  by 
amarinepolicy;  &  it  is  further  agreed  to  be  a 
condition  of  this  polity  that  only  actnal  pay 
nuiit  by  tunk  check  or  otherwise  for  cotton 

fiurchased  shall  constitute  a  delivery  of  cotton 
rom  llie  seller  to  the  buyer;  and  it  is  further 
agreed  that  this  Company  shall  be  lioble 
for  only  such  proportion  of  the  whole  loss  as 
the  fium  hereby  insured  bears  to  tbe  cash  value 
of  the  whole  property  hereby  insured  at  the  time 
of  fire;  and  it  u  further  agreed  that  tickets, 
checks  or  lecelpts  delivered  to  bearer  shall  not 
Iwcousidered  as  evidence  of  ownership.  Other 
insunince  permitted  without  notice  until  requir- 
ed. .  .  .  In  case  of  loss  or  dnmafie  to  the  prop- 
erty insured.  It  shall  be  nptiou&l  with  tbe  Com- 
pany, in  lieu  of  paying  such  loss  or  dnmage,  to 
r^liice  the  articles  lost  or  damaged  with  others 
of  tbe  samekiod  and  quality.  .  .  .  Tbisentire 
policy,  unless  otherwise  provided  by  agreement 
indorsed  hereon  or  added  hereto,  sbairbe  void 
.  .  .  if  any  change  .  ,  .  take  place  in  the  .  .  . 
possession  of  the  subject  of  insurance.  ...  In 
case  of  any  other  insurance  upon  tbe  property 
hereby  insured,  whether  to  the  same  party  or 
upon  the  same  interesta  therein  or  otherwise, 
whether  valid  or  not,  and  vbei  her  prior  or  sub- 
sequent to  the  date  of  this  policy,  the  insured 
shall  be  entitled  to  recover  from  this  Company 
no  greater  proportion  of  the  loss  sustained  tban 
the  sum  hereby  insured  bears  to  the  whole 
amount  insured  thereon,  whether  such  other  io- 
surance  be  by  specific  or  by  general  or  floating 
policies,  or  by  policies  covenog  only  in-excess 
1 390]  of  specified  loss;  and  it  is  hereby  declared  and 
agreed  that  tn  case  of  the  assured  holding  any 
other  policy  In  this  or  any  other  company  on 
I  be  property  insured,  or  any  part  thereof,  sub- 
ject to  the  conditions  of  average,  this  policy 
shall  be  flubject  to  cverajte  In  Ulu  manner  .  .  . 


If  this  Company  shall  claim  that  the  fire  waa 
caused  by  the  act  or  neglect  of  any  person  at 
corpomtion,  private  or  munlcip.il,  this  Cnm- 
pauy  sliall.  on  payment  of  the  loss,  be  suhro- 
galed  to  the  cxicntof  such  payment  to  all  right 
of  recovery  by  the  iusured  for  the  loss  result- 
ing  therefrom,  and  such  right  shall  beasxlgned 
10  tilts  ComiMiny  by  tbe  insured  on  receiving 
siirb  payment.  .  .  .  Incaseof  loss  on  property 
held  in  trust  or  on  commission,  or  if  tbe  interest 
of  tbe  assured  be  other  tban  the  entire  and  sole 
ownersbip,  the  names  of  the  respective  owners 
shall  be  set  forth"  [in  tbe  proofs  of  loss]  "to- 
gather  with  their  respective  interests  therelD." 

Tbe  complaint  alleges  that  on  the  14th  of 
November,  WST,  the  plaintiff  was  engnged  in 
the  business  of  compressing  cotton,  which  it 
received  or  held  on  its  own  account  or  on  com- 
mis)«ioo  or  in  tnist  for  others,  as  its  warehouses 
and  compress  buildings  and  adjoining  sheds 
and  platforms  situated  at  the  foot  of  )Iaia 
Street  in  the  City  of  Little  Rock,  Arkansas;  that 
it  had  on  band,  at  that  date,  about  2.80U  balea 
of  cotton,  delivered  to  it  to  be  compressed  and 
belonging  to  divers  parties,  the  value  of  which 
equalleil  the  sum  total  of  the  insurance  thereon; 
and  that  sucb  cotton,  whether  owned  by  tbe 
plaintiff  or  held  by  it  on  commission  or  in  trust 
for  others,  was  insured  against  loss  or  damage 
by  fire  in  38  insurance  companies,  which  are 
named,  in  tbe  several  amounts  staled  op])osite 
their  respective  names,  amounting  in  the  ag- 
gregate to  $142,500, which  included  the  defend- 
ant for  tbe  sum  of  $10,000.  It  then  sets  forth 
the  issuing  of  the  policy  by  the  defendant  to 
the  plaintiff,  a  copy  of  wliicb  la  annexed  to  the 
compIaiDt,  and  that  on  the  Hth  of  November, 
laST,  all  the  cotton  In  bales,  contained  on  said 
premises  and  so  insured,  was  destroyed  by  fire, 
"together  with  a  large  quantity  of  other  cotton 
in  possession  of  plaintiff  at  said  place,  which 
was  not  insured  by  plaintiff." 

The  complaint  uen  proceeds  as  follows: 
"[That  at  the  time  that  said  cotton  came  to 
the  possession  of  the  plaintiff  it  was  engnged  In  1391] 
tbe  business  of  compressing  cotton  at  Its  com- 
press in  the  Town  of  Argcota,  opposite  Little 
Rock,  and  on  the  north  side  of  the  Arkansas 
River,  and  that  said  cotton  waa  deposited  with 
the  plaintiff  for  compression  by  various  owners 
thereof,  who  delivered  tbe  same  at  tbe  sheds 
and  yards  and  adjacent  grounds  in  the  said 
City  of  Little  Rock,  as  described  in  said  policy, 
with  directions  that  the  same  should  be  irans- 
ported  to  said  compress  by  the  plaintiff  or  some 
carrier  employed  for  tlial  purpose  by  it,  and 
that  on  tbe  receipt  of  any  bales  of  said  cotton 
by  said  plaintiff  it  gave  a  receipt  for  itie  same 
to  the  owner  thereof,  and  that,  according  to  a 
custom  known  to  said  depositors,  to  tbe  plain- 
tiff, and  to  tbe  St.  Louis,  Iron  Mountain  & 
Southern  Jiailway  Co.  and  the  Missouri  Pacitic 
Railway  Co.,  of  which  it  was  a  pftrt,  and  the 
Little  Rock  &  Itlemphis  Railroad  Compaoy. 
which  were  common  carriers  haviog  and 
operating  railroada  of  which  both  Argeota  and 
Little  Rock  were  stations,  said  owners  trana-' 
ferred  said  receipts  to  eitberone  or  the  other  of 
said  carriers  and  received  from  said  carriers 
bills  of  lading  for  the  transportation  by  said 
carriers  of  said  cotton  to  various  places  to  which 
said  cotton  was  then  and  there  shipped  by  said 
owners,  with  an  agreement  with  said  railway 
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eompuiies  that  Mid  cotton  sbould  not  be 
abfmed  until  It  had  been  compressed  by  the 
plffliDtiff.  There  wm  a  standing  and  coDtinulDg 
agreement  between  said  pinintiff  and  said  rail- 
way compaiites  that  tbc  pkintiff  should  pro- 
ceed to  compress  Miicl  cotton  and  all  cotton 
Uius  received  and  should  insure  the  same,  after 
notice  of  the  execution  of  snid  bills  of  Indiog 
by  mid  railway  companies,  agHinst  loss  by  fire 
during  tbc  time  that  said  cotton  should  be  in 
tbc  hands  of  the  plaintiff,  for  the  purpose  afore- 
said, for  a  price  aTcraging  from  sixty  to  sixty- 
five  cents  per  bale,  to  l>e  paid  by  said  railway 
companies,  respectively,  when  said  cotton 
should  be  compressed  and  delivered  to  said 
railway  companies  on  their  cars  at  Argenta  for 
transportation  under  said  bills  of  lading,  at 
which  time  said  carriers  should  surrender  to 
plaintiff  the  suid  receipts  issued  as  aforesaid  at 
the  time  that  said  cotton  was  deposited  with 
the  plaintiff  for  compression  by  the  owners,  as 
above  staled;  that  all  of  said  cotton  was  in  the 
[302]  custody  of  pUiotiff,  at  the  time  of  said  loss, 
under  and  by  rirtue  of  said  custom  and  agree- 
ment, and  that  it  was  lost  by  the  negligence  of 
Ihc  servants,  agents  and  employfis  of  said  mil- 
way  companies,  and  that  since  said  loss  said 
St.  Louis,  Iron  Mountain  &  Southern  Railway 
Company  has  been  sued  in  this  court  by  two 
of  said  consignees  for  the  value  of  part  of  said 
votton  above  named,  to  wit,  the  York  Manu- 
facturin.^  Company  and  Hazard  A  Chapin,  and 
said  railway  company  defended  said  actions  on 
llic  ground  that  said  loss  was  noloccasioocd  by 
the  oefiligence  of  said  railway  company  or  its 
R-rvauts  und  employfei,  and  on  a  trial"  of  said 
flrsi -named  cauae  it  was  adjudged  by  this  court 
ihut  said  York  Manufacturing  Company  and 
aaid  Hazard  &  Gbapln  recover  from  said  rail- 
way com]Miny  the  value  of  said  cotton  sued  for 
ns  aforesriid,  and  that  since  said  adjudication 
said  railway  company  has  paid  said  judg- 
ment and  tbe  value  of  a  large  part'of  the  cotton 
for  which  it  had  issued  bills  of  htdingaa  afore- 
said, and  that  several  suits  are  now  pending  in 
this  court  against  aaid  Little  Rock  Ss  Memphis 
Kailroad  Company,  brought  by  the  consignee 
of  portions  of  said  cotton,  for  the  recovery  of 
damages  for  the  loss  of  said  cotton  by  reason 
of  tbe  negligence  of  said  railroad  company, 
which  said  suits  are  now  pending  and  unde- 
termiued.  Oo  aaid  14tb  day  of  November,  1887, 
the  plainiifT  bad  in  its  pbasewion  at  its  sheds 
and  premisffl  above  mentioned,  for  purposes 
of  compression,  a  large  amount  of  cotton,  to 
wit,  over  8,000  bales;  that  of  tlils  number  2,700 
bates  of  cotioQ  were  held  by  tbis  plaintiff  for 
the  St.  Jjonis,  Iron  Mountain  &  Sonthern  Rait- 
way  Company  and  the  Little  Rock  i!c  Memphis 
Rinlrodd  Company.  By  said  contract  and 
agreetnent  between  plaintiff  and  said  railroads 
this  plaintiff  took  oat  tbe  policies  of  Insurance 
Above  set  out  for  the  purpose  of  indcmoifylng 
Ibis  plaintiff  against  foss  and  liability,  and  the 
raid  railroad  companies  against  loss  and  liabil- 
ity, by  reason  of  tiie  destruction  of  said  cotton 
Willie  it  was  being  held  by  plaintiffs  for  pur- 
poses of  compression.  The  St.  Louis,  inm 
Moontain  ft  Boutbem  Railway  has  been  ad- 
Judged  as  aforesaid  to  pay  a  large  sum  of 
money,  to  wit,  |— ,  and  io  addition  bos  paid 
a  still  larger  amount  becauw  of  Its  liability  for 
such  loss,  amounting  In  all  up  to  this  to 
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$72,209.58,  and  baa  made  demand  therefor  [3^3. 
against  the  plaintiff  forreimlnirsemcnt  of  aaid 
losses.]"  It  also  avers  that  tbe  loss  by  fire  on 
the  cotton  equalled  the  insurance  on  it,  and 
that  tlic  plaintiff  has  performed  all  Uie  con- 
ditions of  the  policy;  and  prays  Judgment  for 
$10,000,  with  interest. 

The  defendant  moved  to  strike  from  the  com. 
plaint  the  worda"  together  with  a  lar^  quan- 
tity of  other  cotton  in  posscnion  of  plaintiff,  at 
said  place,  which  was  not  insured  by  t^niiff," 
and  also  tbe  foregoing  part  included  in  brack- 
ets. It  also  demurred  to  the  complaint  on  the 
ground  that  it  did  not  state  facts  sufficient  to 
constitute  a  cause  of  action;  and  also  demurred 
separately  (o  that  part  of  it  which  is  ao  included 
in  brackets,  on  the  ground  that  the  facts  therein 
stated  did  not  tend  to  constitute  a  cause  of  ac- 
tion. Tbe  court  overruled  the  said  motion  and 
also  the  demurrer,  and  the  deltaidsnt  excepted 
to  both  of  those  rulings. 

The  defendant  then  filed  its  answer,  admit- 
Ung  the  issuing  of  the  policy,  and  that  at  the 
fire  113  bales  of  cotton,  belonging  to  one  Han- 
ger and  held  by  the  plaintiff  in  trust  for  Han- 
ger, were  burned,  for  the  loss  of  which  the  in- 
surance companies  named  in  the  complsiot  had 
paid  the  plaintiff  $4,826.50,  In  full  satisfaction 
thereof,  and  of  which  sum  the  defendant  paid 
its  full  portion  of  tbe  loss.  Tbe  answer  denies 
tbe  material  allegattoM  of  the  oomplaint,  and 
avets  that  tbe  greater  portion  of  tbe  cotton  al- 
leged to  have  Men  lost  at  tbe  fire  was  received 
by  the  plaintiff  from  the  ownera  thereof  after 
the  issuing  of  thepollCT;  that  the  cotton  t)umed 
was  first  delivered  by  Iti  owners  to  the  plaintiff, 
and  tbeplolntiff  gave  to  tbe  owners  receipts  for 
It,  which  provided  that  the  plaintiff  abouldnot 
be  liable  for  the  loas  of  it  by  fire;  that  afterwards, 
and  ader  the  policy  was  issued,  the  cotton  was 
sold  to  various  persons  who  became  its  ownem, 
and  tbe  Missouri  Pacific  Railway  Company, 
the  Little  Rock  &  Memphis  Railroad  Company 
and  tbe  little  Rock,  Mlasissippi  River  &  Texas 
Railwqr  Company,  oommon  ourlers  of  cotton 
for  hire,  inoed  their  bills  of  lading  for  tbe 
same  to  tbe  purchasers,  which  provided  tbat 
the  carriers  should  not  be  liable  for  tbe  loss 
thereof  by  fire,  and  at  tbe  same  time  such  rail-  roAAi 
road  companies  took  up  tbe  receipts  issued  by 
the  plaintiff  to  tbe  original  owners  and  surren- 
dered them  to  tbe  plaintiff,  Vbereby  tbe  pos- 
session of  the  cotton  was  changed,  contrary  to 
the  provisions  of  the  policy,  without  any  con- 
sent of,  notice  to,  or  knowledge  by  the  defend- 
ant; (7)  tbat  It  Is  provided  in  the  policy  that  it 
shall  not  apply  to  or  cover  cotton  which  waaat 
the  time  of  loss  covered  in  whole  or  In  part  by 
marine  policies,  and  at  that  time  2,172  bales  of 
the  cotton  alleged  to  have  been  burned,  and  of 
tbe  value  of  $101,878.78,  were  covered  by  ma- 
rine policies  theretofore  issued  to  the  respective 
owners  of  the  cotton;  (8)  tbat  after  tbe  railroads 
had  issued  their  bills  of  lading  for  the  cotton, 
and  before  and  at  the  time  of  tbe  fire,  it  waa 
kept  in  a  grossly  negligent  manner.  In  a  dan- 
gerous public  place,  without  being  covered  or 
sprinkled,  and  but  a  few  feet  from  a  railroad 
track,  where  locomotives  of  the  Missouri  Pih 
cific  iind  the  St.  Louts,  Iron  Mountain  A 
Southern  Railroads,  emitting  sparks,  were  con- 
stantly pasaiog,  hf  whidi  sparks  the  fire  was 
kindled,  and  tbe  cotton  waa  destroyed  by  a  fire 

m 


Digitized  by  Google 


887-i28 


SUPRBKB  ConitT  OF  THE  UNITED  StATEB. 


Oct.  Tebx, 


[895] 


which  occurred  in  broad  darKgfat.  at  about 
four  o'clock  P.  M.,  and  which  ore  those  two 
railroad  companies,  by  tlie  use  of  ordinary  care, 
could  have  cztiDguiBlied  by  removing  the  bales 
flrat  ijniited  or  by  puttine  out  the  Are  by  water 
from  the  bydraots  which  were  close  by;  and 
that  none  of  ihe  cotton  was  destroyed  by  the 
ne^ligeoce  of  the  Little  Rock  &  Memphis  Rail- 
road Company  or  its  employes. 

The  plaiDiiirdemurriid  to  certain  paragraphs 
Ol  the  answer,  and  among  them  pojagrapbs  7 
and  8,  as  not  stating  facta  sufficient  to  consti- 
tute a  defense.  The  court  overniled  sucli  de- 
murrer as  to  two  of  the  paragraphs  and  sus- 
tained it  as  to  parflgraplia  7  and  8:  to  which 
latter  ruling  the  defendant  excepted.  There- 
upon the  cose  was  tried  by  a  jury,  which  found 
a  vrnlict  for  the  plaintiff  for  |;9,491.96,  on  which 
a  iuds-ment  was  accordingly  entered,  to  review 
whicli  tbe  defendant  has  brought  a  writ  of 
error. 

The  first  four  assignments  of  error  on  tbe 
part  of  the  defendant  relate  to  tbe  overruling 
of  its  motion  to  strike  out  part  of  the  com- 
plaint, the  overruling  of  its  demurrer  to  tbe 
complitint  and  to  part  thereof,  and  the  sus- 
taining of  (he  demurrcrof  tbe  plaintiff  to  para- 
graphs 7  and  8  of  the  answer. 

At  the  trial,  the  plainiiff  offered  evidence 
tending  to  prove  tliat  il  was  engaged  in  tbe 
business  of  comprei^siDg  cotton  at  the  Town  of 
Areenta,  which  is  on  ihe  north  bank  of  the 
Arkansas  River  directly  opposite  the  City  of 
Liltlc  Rock;  that  it  received  cotton  for  com- 
pression at  Argenta  and  also  at  tbe  premises 
described  In  the  policy,  at  Little  Rock;  that 
for  cotton  received  at  either  place  it  issued  re- 
ceipts to  tbe  depositors,  red  receipts  at  Argenta 
and  urecD  receipts  at  Little  Rock,  a  blank  form 
of  which,  as  it  appears  in  the  bill  of  excep- 
tions, if  filled  out,  would  read  thus:  "  Little 
Rock.  Arkansas,  Nov.  1,  1887.  Received  by 
tbe  Union  Compress  Cotnpany.  From  John 
Smith,  Account  of  John  Doc.  For  Compres- 
sion. Stora,^  after  ten  days  will  be  cburged. 
Not  responsible  for  any  loss  by  fire.  Marks  X, 
Y,  Z.  No.  bales  cotton,  60.  Richard  Roe, 
6u)>erii)iendent;"  that  tbe  holders  of  such  re- 
cei|il<>  t(«k  them  to  tbe  freight  offices  of  one  or 
Ihe  other  of  the  two  railway  companies,  the 
Missouri  Pacific  Railway  CJompaoy  and  the 
Lililc  Rock  &  Memphis  Railroad  Company, 
and  those  companies  issued  bills  of  lading  for 
cotton,  which  specified  the  number  of  bales 
and  tbe  marks,  agreeing  to  deliver  tbe  cotton 
aX  an  address  specified  In  tbe  bill  of  lading; 
that  the  same  bills  of  lading  covered  cotton 
which  was  received  by  the  plaintiff  at  Argenta 
and  which  actually  was  at  Argenta,  and  cotton 
received  at  Little  Rock  and  which  actually  was 
at  Little  Rock;  that  one  form  of  bill  of  fading 
was  issued  bv  tbe  Missouri  Pacific  Railwav 
Comi>aoy  ana  two  forms  by  the  Little  Rock 
Memphis  Railroad  Company;  that  it  was  claimed 
that  each  form  covered  a  porUon  of  the  cotton 
burned;  that  each  form,  by  its  terms,  exempted 
the  carrier  from  liability  for  loss  or  damage  by 
fire;  and  that,  as  the  cotton  might  pass  through 
the  custody  of  several  carriers  before  reaching 
Its  destination,  each  of  tbem  im>Tided  that  the 
legal  remedy  for  loas  or  damage  occurring  in 
transit  should  be  only  against  the  particular 
carrier  In  whoee  cnttodj  the  cotton  actuallj 
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might  be  at  tbe  time  of  the  happening  thereof. 
Tlie  Missouri  Pacific  Railwav  Company  in  ita 
bills  of  lading  reserved  to  itself  tbe  privilege  of 
compressing  all  cotton  signed  for  on  tbe  bill 
of  lading.  The  Memphis  &  Little  Bock  Rail- 
road  Company  did  not  reserve  that  privilege.  l^'J 
but  in  one  of  its  two  forms,  which  was  a  tbrougli 
bill  of  lading  to  England,  It  stipulated  for  the 
benefit  of  anv  insurance  that  migbt  have  been 
effected  on  the  goods.  There  are  five  of  such 
foreign  bills  of  lading,  ravetiog  158  bales  of 
lost  cotton.  Bills  of  lading  covering  1.460 
bales  alleged  to  have  been  burned  were  issued 
by  the  Missouri  Pacific  Railway  Company. 
The  loss  claimed  on  behalf  of  tlie  latter  com- 
pany was  for  1,463  bales.  The  bills  of  lading 
issued  by  tbe  Memphis  &  Little  Rock  Railroad 
Company  were  for  992  bales,  but  the  loss 
claimed  was  for  1,211  bales.  By  the  bills  of 
lading  issued  by  Ihc  Missouri  Pa'cific  Railway 
Company  on  the  lost  cotton,  884  bales  were 
covered  after  the  dale  of  tbe  [»olicy;  and  by 
those  issued  by  the  Memphis  &  Little  Rock 
Railroad  Compaoy  206  bales  were  covered 
after  that  date. 

It  also  appears  by  the  bill  of  exceptions  tbat, 
OD  tbe  issuing  of  the  bills  of  ladiDg.  the  respec- 
tive railroad  companies  notified  the  plaintiff  of 
their  issue,  and  ordered  the  cotton  designated 
therein  to  be  compressi'd  at  Argcota:  that  ali  of 
tbe  cotton  transported  from  Little  Rock  to  Ar- 
genta was  carried  on  the  track  and  by  the  ears 
of  the  Missouri  Pacific  Railway  Company;  that 
tbe  LitUe  Rock  &  Memphis  Railroad  Company 
bad  no  track  and  ran  no  cars  near  the  premises 
described  in  the  policy;  that  the  plaintItT  paid 
the  Missouri  Pacific  Railway  Company  an 
agreed  price  for  the  transportation  of  the  cot- 
tun  from  Little  Rock  to  Argeota;  and  that  the 
cotton  was  to  be  compressed  after  it  arrived  at 
Argenta,  and  was  there  to  be  loaded  on  tbe 
cars  of  such  of  the  two  railroad  companies  as 
its  marks  and  the  bills  of  lading  called  for,  to 
be  transported  by  them  to  its  destination. 

Tbe  bill  of  exceptions  further  slates  tbat  tbe 
plaintiff  offered  evidence  tending  to  prove  that 
2,670  bales  of  cotton,  covered  by  said  bills  of 
lading,  were  burned  at  tiie  fire  in  question, 
while  in  tbe  hands  of  the  plaintiff  for  compres- 
sion, after  tbe  bills  of  lading  were  issued  and 
at  the  place  described  in  tha  policy. 

The  plaintiff  also  proved  that  in  October  and 
November,  1^87,  there  was  an  accumulation  of 
cotton  at  the  premises  descnbcd  in  the  policy, 
owing  to  the  fact  that  the  Missouri  rticiflc  .^.f^ 
Railway  Company  bad  not  sufilcient  cars  to  io97] 
transport  tbe  cotton  to  Argenta  as  fast  as  it  was 
received;  that  the  cotton  sbcdswcre  open  sheds 
and  were  at  the  lime  of  the  fire  full  of  cotton, 
which  bod  no  tarpnulio  or  other  cover  over  it, 
and  Btnod  within  three  or  four  feet  of  the  track 
of  tbe  Missouri  Pacific  Railway  Company, 
over  which  locomotives  and  iraius  passed  sev- 
eral times  daily;  that  a^ter  the  slicds  were  full, 
tbe  cotton  was  stored  in  the  street,  leaving  a 
passageway  some  four  feet  wide  for  foot  pas- 
sengers; that  the  two  railrosd  companies  had 
no  control  over  the  cotton  while  so  stored,  and 
could  not  obtain  actual  possession  of  it  until 
the  Miflsouri  Pacific  Railway  Company  trans- 
ported it  to  Argeota  for  compression;  but  that 
that  compaoy  could  take  H  at  any  time  across 
the  river  for  compression. 
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The  defendant  offend  in  evidence  tbe  proof 
of  loss  furnished  by  tbe  plslotiff  to  it,  made 
oat  Rfter  the  brlucinff  of  the  suit,  alle^ng  tbe 
total  destruction  by  fire  of  3,687  baleiioi  cot- 
ton, in  addition  to  vbat  was  known  as  tbe 
Hanger  cotton,  and  that  tbe  2.687  balea  were 
held  t)7  tbe  plaintiff  In  trustor  on  commissioa, 
that  is  to  say,  to  be  compressed,  and  were  the 

£roperty  of  vartoua  persons,  tbe  plaintiff  bdnf; 
iterested  in  tbe  same  to  the  extent  of  its 
chaises,  and  stating  the  names  of  the  consign- 
ees and  the  oumber  of  hales  and  their  TaTue 
pertiiiuing  to  each  coDsignee,  oo  allusion  being 
made  lo  any  Interest  of  uie  railroad  companies. 
<1.)  Tbe  plaintiff  offered  evidence  tending  to 

{troTe  that  the  policy  in  suit  was  taken  out  by 
t  for  the  benefit  of  tbe  railroad  companies 
named  m  the  complaint,  and  in  pursuance  of 
agreements  between  the  plaintiff  and  those 
companies  by  which  the  plaintiff  agreed  to 
take  out  such  insurance.  The  defendant  ob- 
jected to  such  eridnioe,  oa  the  ground  that  It 
was  Incompetent  and  in  oontradictira  of  the 
terms  of  the  policy.  The  objection  waa  oTer- 
ruled,  and  the  defendant  excepted. 

The  itlainriff  also  offered  evidence  tending  to 
prove  that  by  wreemeot  between  it  and  tbe 
taiiroad  companies  it  charged  and  collected 
from  them  13  cents  per  100  pounds  for  all  cot- 
ton compressed  by  it.  which  charge  was  by 
agreement  intended  to  cover  and  did  cover  the 
1808}  compression  of  tbe  cotton,  tbe  loading  of  it  on 
the  cars  at  Argents,  and  the  coat  of  insuring  it 
for  tbe  t)enefit  of  the  railroad  companies.  The 
defendant  objected  to  the  evidence  on  the 

E'ound  that  il  was  immaterial,  irrelevant  and 
competent,  the  objection  waa  overruled,  and 
the  defendant  excepted. 

Tbe  plaintiff  alsooffered  evidence  tending  to 
prove  that  tbe  contracts  and  customs  of  busi- 
ness l>efore  stated  were  welt  known  to  ship- 
pers and  tbe  defendant  when  the  policy  sued 
on  was  issiled,  it  having  been  stHted  to  the 
sgenta  of  the  defendant,  by  an  officer  of  the 

ItTaintiff,  when  tbe  policy  was  applied  for,  that 
t  waa  intended  to  cover  tbe  interests  of  ttie 

Slainiiff  and  of  tbe  railroad  companies.  1'l>e 
efendant  objected  to  this  evidence,  but  tbe 
objection  was  overruled  and  the  defendant  ex- 
cepted. 

The  plaintiff  also  offered  evidence  trndioc  to 

Cove  that  claims  bad  been  Sled  against  1  he 
issouri  Pacific  llailway  Company  by  the  own- 
ers of  1,468  bales  of  cotton  burned  at  tbe  fire, 
of  tbe  claimed  value  of  |73,735.5H;  that  since 
the  commencement  of  this  suit  that  company 
bad  paid  such  claims  to  tbe  amount  of  $65,0i|ii; 
and  ibat  tbe  balance  had  been  odiusted  by  tli.i' 
oompaov  and  would  be  paid.  The  dpfendani 
objected,  to  the  evidence  oo  tbe  ground  ihot  it 
was  immaterial,  irrelevant  and  incompetent, 
bui  tbe  objection  wu  omraled  and  tbe  de- 
fendant excepted. 

The  plaintiff  further  offered  evidence  tending 
to  |<rove  tliat  claims  bad  been  filed  against  the 
Lillle  Rock  &  Memphis  Railroad  Ckxmpaay  by 
the  owners  of  1,S11  bales  of  cotton  burned  at 
the  fire,  of  the  claimed  value  of  $57.5211.55,  no 
part  of  which  has  been  paid  by  that  company, 
Aoush  suits  had  been  Drought  on  several  of 
tbe  cTstms  and  were  still  peudmg.  Tbe  defend- 
ant objected  to  tbe  evidence  oo  the  ground  tbat 
it  was  incompetent,  irrelevant  and  nnmatenal;  i 
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bnt  tbe  court  overmled  Uie  objection  and  tbe 
defendant  excepted. 

After  the  close  of  tbe  evidence,  the  defend- 
ant requested  the  court  to  instruct  the  jury  as 
follows:  "1.  The  policy  of  insurance  of  tbe 
defendant  on  which  this  action  is  bronghtcov- 
ered  all  goods  in  poaaesaloa  of  the  Union  Com- 
pnta  Company  at  tbe  place  designated  in  tbe 
said  policy,  at  tbe  dale  when  said  policv  was  [39B] 
Issued,  which  were  held  by  tbe  said  tjoion 
Compress  Company  under  wareboiiae  receipts 
issued  to  tbe  owners  of  said  cotton  by  sud 
Company,  and  also  all  cotton  subso^nently  and 
during  the  life  of  said  policy  ao  received  by  tbe 
Union  Compress  Company.  9.  The  policy  In 
question  insures  tbe  eoods  of  the  Union  Com- 
press Company  at  the  place  designated.  It 
also  insures  tbe  UnloD  Compress  Company  to 
tbe  extent  of  its  liens  upon  or  charges  against 
all  goods  held  by  it  during  the  life  of  tbe  pol- 
icy, not  its  own,  but  held  oy  it  in  tnist  or  on 
commission.  It  also  insures  the  Intereat  of  the 
owners  of  tbe  legal  tide  to  such  goods  so  held. 
It  does  not  insure  anyone  else.  Any  possible 
interest  of  any  common  carrier  not  an  owner 
of  the  goods,  or  any  of  them.  In  tbe  place  des- 
igonted,  is  not  Insured  by  said  policy.  8.  The 
jurj'  are  instructed  to  disregard  all  evidence  in 
the  cnse  tending  to  show  tbat  the  insurance  In 
question  waa  iuued  for  the  benefit  of  any  rail- 
road company  not  an  owner  of  any  of  the 
goods  destroyed  by  fire,  for  the  value  of  which 
recovery  is  sought  herein."  Tbe  court  refused 
to  give  any  of  those  three  Instructions  and  the 
defendant  excepted  to  each  refusal. 

The  foregoing  exceptions,  except  tbe  two 
which  relate  to  the  siistaining  of  the  demurrer 
to  paragraphs  7  and  8  of  the  answer,  may  be 
grouped  toeether,  because  thw  relate  to  tbe 
same  question.  The  court  refused  to  strike 
out  the  matter  in  tbe  complaint  which  is  before 
recited  in  brackets,  and  also  overruled  tbe  de- 
murrer of  tbe  defendant  to  that  portion  of  the 
complaint;  and  on  tbe  trial  tbe  pl^otifl  was 
Itermitted  to  Introduce  evidcniw  tending  to 
prove  some  of  the  allegations  contained  in  that 
mrt  of  tbe  complaint.  The  three  Instnicttons 
before  quoted  as  asked  by  Uie  defendant,  and 
nut  c^iven,  relate  to  the  same  matter. 

I'tie  defendant  contends  tbat  there  was  error 
in  the  action  of  tbe  court  covered  by  those  ex- 
ceptions, and  complains  that  tbe  court  treated 
the  words  in  the  policy,  "their  own  or  held  by 
tbem  in  trust  or  on  commission,"  as  if  they  tAngi 
read,  "oo  account  of  whom  it  may  concern;'  '  ' 
tlmt.  as  the  plaintiff  did  not  own  the  cotton, 
tUc  bcDcficiarics  under  the  policy  were  {Is  own- 
ers; that  no  interest  of  any  common  carrier 
was  covered  by  the  policy;  tbat  It  was  not  am- 
bljTUOUS:  and  tliat  no  parol  testimony  was  ad- 
missible to  aid  in  Its  interpretation  or  to  show 
that  the  railroad  companies  were  intended  to 
be  tMDeficinries  under  it.  The  view  urged  Is, 
that  the  plaintiff  did  not  own  any  of  the  cotton 
or  hold  any  of  it  on  commission;  tbat  the  In- 
surance on  goods  held  in  trust  was  an  insur- 
iincc  only  for  tbe  t>enefit  of  the  owners  of  tbe 
cotton;  and  that  evidence  of  an  intention  to 
effect  the  insurance  for  the  benefit  of  one  who 
was  not  the  on-ner  of  the  goods  was  inadmis- 
sible, becntiss  it  would  contradict  tbe  policy. 

But  we  think  tbe  positions  taken  on  behalf 
ol  the  defendant  are  not  sound.   The  title  to 
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cotton  In  the  temporary  custody  of  a  liailee  for 
compression,  for  ■whicii  rercipls  or  bills  of  lad- 
ing unve  been  given,  ia  manifestly  rlinngiag 
bands  constantly.  The  laiigim^e  of  tlie  pres> 
eni  policv,  insuring  cotton  "tlicir  own  or  held 
by  tuem  in  trust  or  on  commission,"  nccommo- 
dales  sucb  a  state  of  -liings.  In  the  present 
cnse,  tbe  iaaurance  was  really  tnlten  out  by  Ibe 
railroad  cotnpnnEp)>,  ard  tbnt  fact  was  well 
koon'o  to  tbe  nnunts  of  the  defendant  nt  the 
lime  llie  policy  was  issued.  Theniitioad  com- 
panies had  an  insurable  interest  in  the  cotton, 
and  to  that  extent  were  the  owners  of  the  cot- 
ton, which  was  held  in  trust  for  them  by  tbe 
plaintiff.  Evidence  of  tbeir  ownership  at  the 
cotton  was  admissible.  Som  Ins.  Co.  v.  Bal- 
timore Ware/iouK  Co.  08  U.  8.  S27,  642  [28: 
8C8.  869]. 

The  policy  covered  all  the  cotton  which  was 
pinred  in  the  hands  of  the  plaintiff  by  ihose 
companies.  It  was  lawful  for  the  plaictifl  to 
insuri}  in  its  own  name  goods  held  in  trust 
by  it,  and  it  can  recover  for  their  entire  value, 
hnlding  the  excess  over  its  own  intei-est  in  them 
for  the  benefit  of  those  who  have  intrusted  the 

foods  to  it.  DeForeit  v.  Fulton  Fire  Ins.  Co. 
Hall,  94;  Borne  Int.  Co.  v.  Baltimore  Ware 
house  Co.  98  tJ.  S.  627,  648  [23:  868,  S691:  Still 
wert  v.  StapUt,  19  N.  Y.  401;  Woring  v.  In- 
demnitif  Fire  In*.  Co.  45  K.  Y.  606;  Watere  v. 
Monfireh  F.  *  L.  Astur.  Co.  5  El.  &  Bl.  870; 
[410]  Hitcrv.  Morrt,\S'PA.  21iS;  Joknton  v.  Cumphell, 
120  Muss.  449;  Fire  Int.  Aeso.  v.  MerchanU  A 
Minert  Tranep.  Co.  66  Md.  339;  I^mdon  A  N. 
W.  R.  Co.  V.  Oliin,  1  EI.  &  Bl.  652;  Ph<itnix 
Int.  Co.  V.  Hamilton.  81  U.  S.  14  Wall  604, 
608  [20:  729.  731]. 

Tbe  words  "  held  by  them  In  tiust,"  In  this 
policy,  cannot  properly  be  limited  to  a  bolding 
in  trust  merely  for  an  absolute  owner,  when  it 
clearly  appears  that  the  railroad  companies  had 
an  insurable  interest  In  the  cotton,  and  the 
plaintiff  held  tbe  properly  in  trust  exclusively 
for  those  companies.  Tbe  reasoning  of  the 
eases  where  the  bailor  was  the  owner  of  the 
goods  insured  by  the  bailee  applies  equally  to 
any  person,  who,  having  an  Insurable  iniurest 
in  property,  Intrusts  H  to  another;  and  such 
bailor  can,  to  the  extent  of  his  insumble  inter- 
est, claim  tbe  benefit  of  Insurance  effected  in 
bis  favor  by  bis  bailee.  The  original  depos- 
itors of  tbe  cotlon  surrendered  to  tbe  railroad 
companies  tbe  receipts  which  they  had  laheo 
from  the  plaintiff,  and  those  companies  were 
thus  substituted  in  the  telnlion  to  the  plnin'iff 
which  before  had  been  held  by  such  deptisi'nrs. 
Tbe  railroad  companies  thus  became  tlie  t  one- 
flciaries  of  tbe  trust,  so  far  as  ibe  plaintiff  was 
concerned,  because  they  thus  became  the  per- 
sons to  whom  the  plaintiff  owed  the  duty  of 
bailment,  and  the  persons  enlltled  to  demand 
the  possession  of  the  property  from  the  plain- 
tiff. There  was  privity  in  uc  plaintiff  witb 
tbe  person  wbo  held  its  receipt,  and  privity 
with  no  one  else.  This  is  a  necessary  and  ob- 
vious result  of  the  course  of  business ;  and  tbe 
business  in  question  could  not  be  carried  on 
under  any  other  circumstances  so  as  to  give 
protection  by  insurance  to  tbe  parties  really  in- 
terested. 

Tbe  case  fa  not  varied  or  affected  1^  the 
clause  in  the  receipts  given  by  the  plaintiff, 
"not  respondble  for  aoy  loss     fire.*'  because 
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the  relation  of  the  plaintiff  to  the  propcrtv  In- 
trusted to  it,  and  its  duty  to  the  bailor,  deter 
tniiie  the  Ie?al  propriety  of  the  insurance  for 
tbe  bcuc-ru  of  tlie  Inlter.  In  the  present  case, 
the  arrangement  was  that  the  railroad  compa^ 
nics  should  pay  to  the  plainliff,  in  connection 
with  tbe  charge  for  compressing,  an  additional 
sum  which  would  provide  for  the  insurance  of 
all  cotlon  in  tbe  posscssioo  of  tbe  ninintiff,  for 
which  the  railvnad  companies  should  issue  bills 
of  lading.  The  defendant  had  notice  that  tbe  [^l^l 
insiinince  was  effected  In  the  interest  of  the 
railroiul  conipanies;  and  it  issiierl  the  policy  in 
the  tcims  it  did,  to  include  the  protection  of 
tbe  railroad  companies.  The  facttbat  tbesame 
policy  miffht  piotect  the  interest  of  olber  per- 
sons in  respect  to  cotton  held  for  tliem  by  ibe 
plaintiff  cannot  affect  tbe  question  wheU'ier  it 
protects  the  interest  of  the  railroad  companies 
in  respect  to  cotton  held  by  the  plainliff  for 
them,  during  (be  life  of  the  policy.  Nor  is  it 
material  whether  tbe  cotton  was  originally  de- 
posited by  the  railroad  compunics,  or  whether 
their  interest  accrued  throtigli  the  subi^ciiiient 
transfer  to  the  railroad  conipanies  of  receipts 
given  by  tlie  plaintiff  on  a  deposit  of  cotton 
made  by  other  parties. 

(2.)  we  come  now  to  another  group  of  errors 
assigned.  The  defendant  requesicd  the  court 
to  instruct  tbe  jury  as  follows:  "The  iKtlicy 
in  quesiioo  provides  that  it  shall  be  void  if 
there  be  any  change  In  the  possession  of  the 
insured  property,  except  under  circuuist.-inrca 
which  have  no  bearing  on  this  case.  If  ilie 
jury  believe  from  the  evidence  that  after  the 
policy  in  question  was  issued,  any  common 
carrier,  wltn  the  knowledge  and  consent  of 
plaintiff  and  under  agreement  vrilh  plaintiff, 
issued  its  bills  of  lading  for  any  of  tbe  cotton 
which  at  Ibe  date  of  the  policy  was  or  there- 
after came  into  poivession  of  the  pintiiliff.  lbs 
issuance  of  such  bills  of  lading,  un^cr  the  con- 
ditions of  the  policy,  avoided  tbe  policy  as  to 
ail  cotton  covered  by  such  bills  of  liidin:;." 
The  court  refused  to  give  such  instruction,  aad 
the  defendant  ezcepticl  to  the  refusal. 

The  court  Instructed  the  jury  as  follows: 
"  By  an  agreement  made  between  the  plaintiff 
and  the  St.  Louis,  Iron  Mountain  &  South«Tn 
nnilnay  Company  and  the  Memphis  &  Little 
Rock  Railway  Company,  the  plaintiff  engn^ed 
to  insure  for  said  railway  companies,  n:srK.-c»> 
ively,  all  coitona  stored  In  tbe  compress  slicda 
and  yards  of  the  plaintiff,  at  the  foot  of  Nain 
Street,  Little  Rock,  when  the  railway  compv 
nics  or  either  of  them  should  notify  the  plainliff 
of  the  issuance  by  them  of  bills  of  lading  there- 
for. '  This  agreement  was  carried  out,  and  oa 
the  day  of  the  fire  the  plaintiff  held  insurance 
in  various  companies,  aggregating  the  sum  of 
$142,500  in  trust  and  to  indemnify  the  railway  [4isi 
companies  against  loss  or  damage  by  fire  of 
the  cotton  for  which  they  had  issued  their  bills 
of  lading  and  which  was'stored  in  the  plaintiff's 
sheds  and  yards  described  In  the  policy,  at  the 
foot  of  Main  Street."  The  defendant  excepted 
to  this  lustructlOD. 

The  court  also  chaiged  the  juiy  as  follom: 
"As  the  plaintiff  is  a  trustee,  ana  Insured  tbe 
cotton  for  the  benefit  of  the  railway  companies, 
and  has  no  separate  claim  of  its  own  on  the 
property.  It  is  only  entitled  to  recover  'ao 
amount  equal  to  Its  lUbUfty  to  the  ndlroad 
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companies,  or,  la  otbbr  worda.  a  aoin  that  will 
make  the  railway  compapiea  whole  for  the  cot- 
ton on  which  they  had  iesned  bills  of  lading; 
•0  that.  If  the  market  price  of  cotton  produces 
a  larger  sum  than  the  argn-gate  loss  of  the  rail- 
way compaaies  (and  8,670  bales  at  $50  per 
bale,  if  you  should  find  that  was  the  number 
of  bales' and  Ibdr  value,  produces  an  amount 
slightly  in  excess  of  the  claims  of  the  railroad 
companies),  then  the  plaintiffs  recovery  must 
be  on  the  basis  of  the  latter  sum — that  is,  one 
that  makes  the  railway  companies  whole.  In 
no  event  is  the  market  value  of  the  cotton  to  be 
increased,  but  it  may  be  reduced  by  the  differ- 
ence between  the  value  and  the  amount  that 
will  satisfytbe  just  claims  of  the  railway  com- 
panies.  What  amount  of  cotton  was  burned 
for  which  the  railway  companies  had  issued 
bills  of  lading  and  which  was  covered  by  poli- 
cies taken  out  by  the  plaintiffs,  the  value  of 
the  same,  and  the  amount  of  the  Just  demands 
of  tbc  railway  companies  against  the  plaintiff 
for  the  cotton  su  burned,  arequesUons  of  fact 
to  be  determined  by  you."  The  defendant  ex- 
oepied  to  this  charg?. 

The  court  also  charged  the  Jury  as  follows: 
"  This  suit  is  brought  on  a  policy  of  insurance 
Issued  by  Ihe  defendant's  Company  to  the  Union 
Compress  Company  to  indemnify  the  railroad 
company  for  the  loss  of  cotton  or  for  cotton 
that  might  be  burned  after  the  railroad  com- 
pany issued  its  bills  of  lading  for  it,  and  while 
It  yet  remained  in  the  custody  of  the  Compress 
Company.  Now,  the  Compess  Company,  un- 
der its  contract  with  the  railroad  company,  is 
bound  10  make  good,  by  insurance,  to  the  rail- 
[413]  road  company,  any  damages  resulting  to  it  from 
the  loss  of  cotton  which  the  Compress  Com- 
pany held  Tor  the  railroad  company  after  the 
railroad  company  bad  issued  Ita  mils  of  lading 
therefor  and  noti6ed  it  tiiereof."  The  defend- 
ant excepted  to  this  charge. 

The  defendant  contends  that,  although,  un- 
der a  proper  construction  of  the  policy,  tlie  rail- 
road companies  mav  be  regarded  as  properly 
beneficiaries  under  it,  the  matters  involved  In 
tiie  instructions  so  given  by  tbe  court  woe 
questions  of  minglea  fact  and  law,  and  were 
erroneoiis,  in  tbe  light  of  the  facts  proved  by 
the  plainUff.  Tbe  ground  urged  is.  thai  the 
policy  cannot  be  reconciled  witn  any  Intent  to 
insure  a  railroad  company  against  a  losfi  caused 
by  its  own  negligence,  because  the  policy  to- 
lures  against  "all  direct  Ion  (vdamage  by  fire;" 
tbat  therefore  tbe  only  interest  which  the  rail- 
road companies  had  In  the  cotton  was  a  con- 
tingent Interest,  arising  from  their  liability  for 
damages  for  loss  by  a  fire  occurring  through 
their  own  negligence:  that  the  Interest  alleged 
to  have  been  insured  as  that  of  the  railroad 
oompufes  was  not  such  as  could  have  sustained 
a  claim  on  a  direct  loss  by  fire,  because  it  was 
a  contingent  or  doubtful  interest,  and  not  a 
certain  or  direct  intereat;  that  tbe  fire  alone 
could  not  inflict  any  loss:  and  that  whether  tbe 
railroad  companies  would  suffer  loss  would  de- 
pend on  tbe  contingencies:  (1)  whether  or  not 
their  negligence  csused  the  loss;  (2)  whether 
the  owner  would  be  able  to  prove  negligence  in 
the  nilroad  companies;  (S)  whether  tbe  owner 
wasinnocentof  contributory  negligence;  and  (4) 
whether  tbe  owner  ibould  make  a  claim  for 
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k«s  agalnat  the  railroad  companies  witbfa  the 
Statute  of  Limitations. 

Cnder  this  bead,  it  is  also  urged  that,  on  tbe 
face  of  tbe  policy,  the  iosurance  wasoo  cotton 
held  in  trust  by  tbe  plaintiff,  in  a  designated 
place,  for  thirty  days  afu-r  November  2;  tbat  it 
was  claimed  by  (lie  plaintiff,  in  tbe  face  of  tbe 
policy  and  contradictory  of  its  terms,  that  cot- 
ton covered  by  a  bill  of  lading  issued  Novem- 
ber 8tb,  by  tbe  Missouri  Pacific  Railway  Com- 
pany, which  was  held  In  trust  by  the  plaintiff, 
and  was  in  tbeplacedtscribed,  was  not  covered 
by  the  policy  until  the  bill  of  lading  was  issued; 
tbat  if,  as  tbe  defendant  alleges  the  fact  to  be,  [414] 
that  cotton  was  covered  by  the  policy  from  the 
3d  to  the  81h  of  November,  for  the  benefit  of 
its  owners,  there  was  no  process  known  to  the 
law  by  which  tbe  benefit  of  such  insurauce 
could  be  transferred  to  the  railroad  companies, 
ffiibout  action  by  either  the  owner  or  the  in- 
surer; that  the  fact  that  tbe  plaintiff  understood 
tbat  tbe  Insurance  was  for  the  benefit  of  the 
owners  of  the  cotton  was  shown  by  the  prac- 
tical constructfon  put  upon  the  insurance  by 
tbe  plaintiff  after  tne  fire,  in  putting  In  a  claim 
on  behalf  of  Hanger  for  112  bales  of  cotton 
burned,  not  covered  by  tbe  bills  of  lading,  and 
being  paid  for  it,  on  behalf  of  Hanger,  as  own- 
er of  tbe  cotton;  and  that  thus  the  plaintiff 
claims  that  the  insurance  was  for  the  owners  of 
the  cotton,  ox  foe  tbe  railnnd  companiea.  ao- 
conding  to  circnmatnncea. 

It  is  further  urged  that.  If  tbe  bills  of  lading 
cfaanged  tbe  possessioo  ^f  tbe  cotton,  it  was  at 
the  time  of  the  fire  in  the  possession  of  tbe  rail- 
road companies  and  not  in  tbat  of  tbe  plaintiff, 
and  the  plaintiff  bad  ceased  to  hold  it  in  trust: 
tbat  in  such  case  it  was  not  Insured,  because  of 
tbe  provision  in  tbe  doHct  that  any  change  in 
the  possessiioD  should  avoid  the  policy;  that,  if 
tbe  bills  of  ladiog  did  not  diaoge  the  posses- 
sion, there  could  have  been  no  insurance  on  lie- 
half  ef  the  railroad  companies,  because,  !o  tbe 
absence  of  possession  by  ibem,  tbey  had  no 
right  to  Insure  and  no  contingent  liability  to 
loss;  and  that  it  was  error  in  the  court  to  charge 
that  Bt  the  time  of  tbe  fire  tbe  plaintiff  held  in- 
suraooe  cm  cotton  covered  by  bills  of  Ibding. 

This  court  is  also  asked  to  review  its  an-, 
nouncement  of  the  principle  oC  law  laid  down 
in  Plemix  in*.  Oo.  v.  ErU  <ft  W.  TVantporta- 
tum  Co.  117  U.  S.  812,  824  [29:  873,  87er,  that 
"do  rule  of  law  or  of  public  policy  is  violated 
by  allowing  a  common  carrier,  like  any  other 
person  having  either  the  general  property  or  % 
peculiar  interest  In  goods,  to  have  them  insured 
against  the  usual  perils,  uid  to  recover  for  any 
loM  from  such  perils,  though  occasioned  by  the 
negligence  of  his  own  servants." 

It  is  also  contended  tbat  the  jury  had  a  right 
to  decide  whether  or  not  tbe  policy  was  Issued 
on  goods  held  in  trust  for  tbe  rulroad  com- 
panies by  the  plaintiff,  and  wbetber  or  not  the  [415] 
plaintiff  or  the  ralbroad  companies  held  tbe  coU 
ton  at  the  time  of  the  fire;  and  that  these  were 
not  questions  for  tbe  court  to  decide. 

In  reply  to  these  suffgestioos,  it  is  to  be  said, 
tbat  the  exception  of  loss  bv  fire,  contained  Id 
tbe  receipts  given  by  the  pudntiff,  and  In  tbe 
billa  of  ladiog  given  by  the  railroad  companies, 
did  not  free  uiem  from  responsibility  for  dam- 
age* occaakmed  bj  their  own  oei^tfenoe  or  that 
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of  tbelr  emplovte.  Nor  are  ve  ^spowd  to  le* 
view  our  decision  that  common  carriers  can  in- 
Bote  tbemselTCS  against  toss  proceedlDg  from 
ibc  negligeDce  of  uieir  own  servants.  The  doc- 
trine announced  in  the  case  cited  has  been  re- 
ferred to  witb  approval  in  tbesnbspquent  cases 
of  Orient  In:  Go.  v.  Adamt,  123  U.  S.  67,  72 
rSl:  68,  661,  and  la'tierpool  Steam  f^o.  v.  Phatnix 
Init.  Co.  m  U.  8.  897,  438  [32:  788.  791]. 

As  to  the  suggestion  that  ny  the  bills  of  lad- 
lof!  Ibe  possession  of  the  cotton  was  transferred 
to  the  railroad  companies,  and  thai  the  policy 
WHS  avoided  thereby,  the  answer  is  that  the 
cotton  was  still  in  the  bands  of  the  plaintiff,  in 
Its  actual  pfMsessIon  and  upon  its  premises.  At 
most,  the  railroad  comiunies,  hy  acquirinf^tbe 
receipts  of  the  plaintiff  and  issuing  bills  of  lad- 
fn;:  for  the  cotton,  took  only  constructive  pos- 
session of  it:  and  the  plaintiff,  retaining  actual 
and  physical  possession  of  it,  did  not  lose  any 
element  of  possession  necessary  to  give  it  the 
rigbt  lo  effect  insurance  for  tis  own  benefit, 
and,  AS  bailee  or  agent,  for  the  protection  of 
the  nillroad  companies.  All  that  the  railroad 
coinpiioies  acquired  was  the  right  to  ultimate 
possi-ssion,  which  passed  to  them  by  ihe  trans- 
fer lo  tbem,  by  the  original  depositors,  of  the 
cotton  receipts  given  by  the  plaintiff. 

As  to  the  argument  that  no  recovery  can  be 
hail  in  the  interest  of  the  railroad  companies, 
because  the  Injury  to  tbem  depended  upon  their 
liability  for  the  negligence  of  their  employes  in 
causing  the  fire,  and  the  point  taken  in  regard 
to  the  words  of  the  palicy,  "direct  lossor  dam- 
ape  by  fire,"  the  reply  Is,  that  those  words  mean 
loss  or  damage  occurring  directly  from  flre  as 
the  destroying  agency.  In  contradistinclion  to 
the  remoteness  of  fire  as  such  agency.  The 
boohs  are  full  of  cases  on  that  subject,  and  the 
meaninj^of  the  policy  k  not  doubtful.  Re- 
moteness of  agency  is  the  explosion  of  gun- 
powder, gases  or  chemicals,  caii.<;ed  by  fire;  the 
explosion  of  stcamboiiers;  the  destrueliou  of 
buildings  to  prevent  Ihe  spread  of  flre,  or  their 
destruction  through  the  falling  of  burning 
walls;  and  so  forth.  In  the  present  case,  the 
bales  of  cotton  were  physically  burned  by  the 
direct  action  of  fire. 

(3.)  The  court  also  charged  the  Jury  as  fol- 
lows: "Now,  you  have  heard  the  testimony, 
genllomen,  witli  reference  to  the  situation  un- 
der which  this  cotton  was  placed  and  the  length 
of  time  it  remained  there.  If  you  think  there 
is  no  negligence  on  the  put  of  the  railroad  com- 
pany, then  you  will  find  that  tlie  railroad  com- 
pany is  not  liable  for  this  cotton.  If  you  can 
say  that  that  was  a  proper  place  lo  store  cotton, 
and  that  leaving  a  passjigeway  there  of  not  ex- 
ceeding four  feet  up  and  down,  through  which 
penioiis  passed  at  all  hours  of  the  day  and  night 
to  Ihe  boat  house  and  skiff  ferry,  and  it  being 
•  dry  season,  with  three  or  four  thousand  Imlcs 
of  cotton  stored  there — then,  if  yoa  tay  thit  m 
not  Tugtigenee,  you  exeute  tliit  railroad  company, 
and  to  tJtatcxtent  toill  di»aUcv>  the  claim  of  the 
plainti^';  but  if  you  ^-ould  to  find  I  would  be 
wry  much  rurpriaed  at  your  verdict,  andteould 
tiotbeaiirj/rimlifJshmitdtetHatide;  bvtlwiU 
teateitforyoutotay."  The  defendant  excepted 
to  this  instruction,  and  especially  to  the  iiali- 
ciM-d  portion  thereof. 

It  is  urged  that  in  this  part  of  tbechaige  the 
court  dill  not  allude  to  facts  proved  which  the 
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I  defendant  datmed  dlsproTcd  ne^igence,  and 
I  that  thus  the  Instruction  was  not  a  fair  one  as 

I  to  the  facts;  that  the  place  of  storage  was  se> 
I  lected  and  tlie  cotton  was  stored  there  by  the 
'  owners  of  It,  and  not  by  tlie  Memphis  4k  Little 
:  Rock  Railroad  Company;  that  no  negligence 
can  be  imputed  to  the  latter  on  account  of  the 
i  unfitness  of  the  place;  that  ft  had  no  control 
i  over  the  cotton  stored  in  that  place,  and  had  no 
'  track  at  that  place,  the  Missouri  Pacific  Kail- 
'  way  Company  liaving  the  track  there;  that  the 
Memphis  &  Little  Rock  Railroad  Companvhad 
;  no  opportunity  to  obtain  possession  of  the 
cotton  until  after  it  had  been  compressed  at 
I  Argenta;  that  the  bills  of  lading  of  the  latter 
■  companyexempted  it  from  liability  for  loss  oc- 
!  curring  on  the  lines  of  other  carriers,  and  the 
cotton  was  burned,  not  on  its  line,  but  on  the 
line  of  Ihe  Missouri  Pacific  Railway  Company; 
that  the  court  made  no  aUtision  to  any  of  these 
!  matters  as  going  to  establisb  the  absence  of 
i  negltgcnce  and  liability  on  the  part  of  the 
,  Memphis  &  Little  Rock  Railroad  Compaoy; 
that  the  court  threatened  the  jury  with  its  du- 
'  pleasure  and  the  setting  aside  of  the  verdict  If 
;  the  jury  should  bring  in  a  verdict  for  the  de- 
i  fcodant  on  that  issue;  and  that  this  acUon  of 
I  the  court  was  erroneous. 

But  tlie  mere  fact  of  the  dwelling  by  the 
I  court  with  emphasis  upon  facts  which  seemed 
;  to  it  of  controlling  importance,  and  expressing 
j  its  opinion  as  to  the  bearing  of  those  factaon  the 
I  question  of  negligence,  is  immaterial,  if  the 
I  court  left  the  issue  to  the  jury.    In  the  charge, 
j  just  before  (be  passage  complained  of,  ttie 
;  court,  in  referring  to  the  question  of  the  liabil- 
ity of  the  Memphis  &  Uttle  Rock  Railrotul 
Company  for  the  destruction  of  the  cotton,  had 
said  to  the  jury:   "  It  is  for  you  to  determine 
whether  this  railroad  company  was  not  guilty 
of  negligence,  and  was  not  at  fault  in  leaving 
this  coiioo  in  an  exposed  condition  after  it 
issued  bills  of  lading  therefor;"  and  in  the 
clause  of  the  cljarec  objected  to,  the  court  ex- 
pressly states  that  it  leaves  the  question  of  neg> 
ligcnce  to  the  jury. 

On  this  subject,  thiscourt  said,  fn  Viekaburg 
&  U.  n.  Co.  v.  I'utnam.  118  U.  13.  648,  698 
[80:  257,  2S8]:  "In  the  courts  of  the  United 
states,  as  in  those  of  England,  from  which  our 
practice  was  derived,  the  judge,  in  suhmitting 
a  case  lo  a  jury,  may,  at  his  discretion,  when- 
ever he  thinks  it  necessary  to  assist  them  in  ar- 
riving at  a  just  conclusion,  comment  upon  the 
i  evidence,  ciul  their  attention  to  parts  of  it  which 
I  he  thinks  important,  and  express  his  opinion 
upon  the  facts;  and  the  expreieion  of  such  an 
opinion,  when  no  rule  of  law  is  incorrectly 
stated,  and  all  matters  of  fact  «re  ultimately 
stibmftted  to  the  determination  of  the  jury,  can- 
not be  reviewed  on  writ  of  error."  See  also 
Nudd  y.  Bttrrowt.  91  U.  S.  42«  [83:  286];  /»- 
dianaj}nli»  A  St.  L.  R.  Co.  v.  Hor^,  93  U-  8. 
291  [23:  8981;  8t.  LavtM,  1.  M.  A  8,  B.  Co.  t. 
Vieiiere,  122  U.  8.  360  [30:  11811. 

(4.)  In  the  course  of  the  trial  the  plaintiff  [418] 
offered  evidence  tending  lo  prove  that  the  con- 
tracts and  custom  of  business  stated  in  the  bill 
of  exceptions  were  well  known  to  sbipners  and 
to  the  defendant  when  the  policy  suca  on  was 
issued,  it  having  been  stated  to  the  agents  of  the 
defendant  by  an  officer  of  the  plaintiff,  when 
the  policy  was  applied  for.  tliat  it  wnsintended 
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to  cover  the  Interests  of  the  plaintiff  nod  of  the 
Tsilroad  companies.  Tbe  defendant  objected 
to  ibe  admission  of  tbe  evidence,  but  tbe  ob- 
jection was  overruled,  and  tbe  deft-adant  ex- 
cepted; and  this  is  alleged  aa  error. 

Id  this  connection  it  is  urged  ibat  tbe  com- 
plaint does  not  allege  any  sucb  knowledge  on 
tbe  part  of  the  defendant,  or  any  intentioD  on 
its  part  to  issue  its  policy  for  tlic  bcnerit  of  the 
railroad  companies.  The  case  of  Hough  r. 
Parpl^t  F.  In:  Co.  86  Md.  888.  is  cited  in  sup- 
port of  this  asatgnmeot  of  error.  But  we  think 
ue  evidence  was  admissible.  Id  tbe  Hovgh 
Case  the  policy  covered  the  merchandise  in- 
sured, "  their  own,  or  held  by  them  in  trust,  or 
is  which  tbey  have  an  intrust  or  Iial)iUty." 
Parol  evidence  "was  held  to  be  incompeU'Dt 
which  was  offered  to  show  that  the  policy  did 
not  cover  mercliandise  which  was  their  own. 
The  evidence  would  have  contradicted  the  plain 
terms  of  the  policy.  In  tbe  present  case,  the 
evidence  offered  was  admissible  under  the  rul- 
ing in  Home  In*.  Co.  v.  Baltimore  Ware/totue 
Co.  93  U.  8.  fi27,  642  [28:  868,  860].  Id  that 
case  tbe  court  says:  "Itisno  exception  to  the 
rule "  (goveroiog  tbe  admiiuion  of  parol  evi- 
dence) "that,  when  a  policy  is  tnkcn  out  ex- 
pressly '  for  or  on  account  of  the  owner'  of  the- 
subject  insured,  or  '  on  accuuntof  whomsoever 
It  may  concern,'  evidence  beyond  the  policy  is 
received  to  show  who  are  the  owners  ot  who 
were  intended  to  be  insured  thereby.  In  such 
cases,  tbe  words  of  the  policy  fail  to  designate 
the  real  part^  to  the  contract,  and,  therefore, 
unless  resort  is  had  to  exltinsic evidence,  there 
is  nn  contract  at  all."  See  also  Finney  v. 
BciJfwd  Int.  Co.  8  Met.  848;  Fire  Int.  Aeao.  v. 
MerehanU  A  Miner*  Tranap.  Co.  M  Ud.  889; 
Snow  V.  Carr.  61  Ala.  S63. 

Having  issued  the  policy  with  notice  that  it 
was  intended  to  cover  the  interest  of  tbe  rail- 
Tond  companies,  the  defendant  is  estopped  from 
asserting  that  the  policy  was  intended  lo  protect 
only  the  legal  owners  of  tbe  cotton. 

(S.)  It  is  alle^d,  also,  that  the  court  erred  In 
•ustaintog  the  oemurrer  of  the  plaintiff  to  par- 
agraph 7  of  the  defendant'!  answer,  which  al- 
legea  that  at  the  time  of  the  loss  8,172  bales  of 
tbe  cotton  alleged  to  have  been  burned  were 
covered  by  marine  policies  theretofore  Issued  to 
the  respective  owners  of  the  cotton,  and  there- 
fore, under  the  terms  of  tbe  policy  in  this  suit, 
such  cotton  was  not  covert  by  It.  It  is  alleged 
aboaserrortbat  tbe  court,  atthetrial,  rejected, 
on  the  objection  of  the  plaintiff  and  under  the 
exception  of  tbedefendaot,  evidence  offered  by 
the  latter  tending  to  prove  that  that  number  of 
haha  of  Ibe  cotton  covered  by  the  bills  of  lad- 
ing, and  alleged  to  have  been  burned,  were,  at 
the  time  of  the  fire,  covered  by  marine  policies 
of  Insurance  theretofore  Issued  to  the  respective 
owners  of  auch  cotton,  resi'liogio  various  por- 
tions of  the  United  States  anaio  England. 

It  is  to  be  said,  in  reply,  that  paragraph  7  of 
the  answer  does  uot  show  that  the  marine  pol- 
icies were  on  the  same  interest  aa  that  covered 
by  the  fire  policy.  This  clement  is  necessary, 
because  otherwise  the  policy  sued  on  would  be 
of  no  practical  force.  As  soon  as  tbe  consign- 
ees of  the  cttlton  were  advised  by  telegraph  of 
its  shipment,  they  would  take  out  marine  pol- 
icies to  cover  their  own  risk;  and  thus  tbe  Are 
lusurance  companiei  would  obtain  the  premi- 
Itl  U.  8. 


ums  of  insurance  from  tbe  railroad  companies, 
and  immediately  avoid  all  risk,  because  of  tbe 
taking  out  of  the  marine  policiea  North 
British  d  Jf.  /ns.  0>.  v.  lA}ndon,  Liverpool  ds 
Qlvbe  Int.  (5>.  L.  R.  6  Ch.  IHv.  669.  The 
question  of  tbe  legal  effect  of  tbe  contribution 
clause  of  tbe  policy,  before  recited,  is  not  pre- 
sented by  the  recora. 

The  objection  alleged  at  the  trial  to  tbe  in- 
troduction of  evidence  as  to  the  marine  polldes 
was  made  on  the  ground  that  it  was  immaterial 
and  irrelevant,  and  that  the  insured  knew 
nothing  of  those  policies  and  had  no  interest  in 
them.  This  was  the  objection  which  was  sus- 
tained; and  the  allegation  of  parasraph  7  of  the 
answer  was.  that  tbe  marine  policies  had  been 
issued  to  the  respective  owners  of  the  cotton. 
It  did  not  appear  that  either  tbe  insurer  or  tbe 
iosuied  bad  any  previous  knowledge  of  the  ex-  [420j 
istence  of  tiie  marine  policies,  nor  did  tt  appear 
whether  they  were  l^ued  before  or  after  the 
date  of  the  dre  policy.  The  Issuingof  tbe  ma- 
rine policies,  in  order  to  have  any  effect  in  this 
case,  muat  amount  to  double  iuaurance.  In  no 
other  view  can  tbe  defendant  have  any  interest 
In  the  question  of  marine  insurance.  Double 
insurance  exists  only  in  the  case  of  risks  upon 
the  same  interest  In  property  and  In  favor  of  the 
same  person.  NortJi  Sritith  A  M.  Int.  Co.  v. 
London,  L.  A  Q.  Int.  Co.  UK  6  Cb.  DIv.  569: 
LoaOl  Mfg.  Ch.  t.  £iii/i»>uanl  F.  Int.  Ch.  8H  N. 
Y.  691;  Phillips,  Insurance,  g  859;  Wood,  Fire 
Ids.  (lat  ed.)g  352.  No  reason  can  exist  for  a 
distinction  between  the  coostractton  of  a  pro- 
vision avoiding  a  policy  in  case  of  marine  in- 
surance and  in  case  of  further  or  additional  Are 
inaurance.  In  the  latter  case  tbe  provision  is 
always  conatrued  aa  lelatlug  only  to  additional 
insurance  upon  tbe  same  Interest  and  effected 

tbe  same  person  or  to  his  interest. 
The  contention  of  tbe  defendaot  is,  that  its 
policy  Is  avoided  by  tbe  taking  out  of  a  marine 
policy  by  tbe  owner  of  the  cotton,  without  the 
knowledge  or  participation  of  the  plaintiff  or 
of  the  railroad  companies,  wbether  the  marine 
insurance  was  effected  before  or  after  the  fire 
insurance  in  favor  of  the  railway  companies, 
and  although  the  fire  insurance  policy  was  taken 
to  protect  the  independent  interests  of  tbe  rail- 
road companies.  We  cannot  admit  the  sound- 
ness of  this  view.  The  cases  cited  whece  a  pol- 
icy is  avoided  by  the  carrying  on  of  a  prohib- 
ited busioess.  or  the  atoi^ng  of  a  pnuiibited 
article,  wlUiout  tbe  knowledge  or  consent  rd 
the  Insured  owner  of  a  boildlog,  are  placed 
upon  the  ground  that  tbe  possession  of  the  ten- 
ant or  occupant  of  a  building  is  Uie  possession 
of  its  owner,  and  that  tbe  contracts  which  he 
makes  as  to  the  use  of  the  Insured  premises  are 
In  Ibe  nature  of  warranties,  and  relate  to  mat- 
tera  over  whirh  he  faai  legltimale  eootroL  It 
cannot  be  contended  suocessfully  that  tbe  con- 
dition in  question  here  was  intended  by  the 
piaintiff  to  subject  the  policy  to  forfeiture  If 
any  person  who  had  a  remote  and  independent 
insarable  interest  should  take  out  a  Bolicy  of 
marine  insurance  to  protect  that  interest,  tbe 
plaintiff  having  no  privity  with  m»h  penoD.  [421] 
As  was  said  in  Oran^n  v.  Roeheater  0§rman 
Int.  Co.  107  Pa.  86,  87:  "We  are  not  to  sup- 
pose that  cooditioos  involvme  forfeitures  are 
Introduced  loto  policies  by  insuraooe  oompt- 
nics,  which  an  purely  armtrBry  and  without 
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reasoD,  merely  u  a  trap  to  the  assured  or  as  a 
means  of  escape  for  the  company  io  case  of  loss. 
WhcD,  therefore,  a  general  condiiioo  hm  no 
appHcatioD  to  a  particular  policy,  where  the 
reason  which  nlone  gives  it  force  is  out  of  the 
case,  the  oonditioo  itself  drops  out  with  it." 
See  also  Uoffman  v.  ^na  F.  In$.  Co.  83  N. 
T.406. 

The  offer  of  evideDce  by  thedefeodaDt  at  the 
trial,  lo  regard  to  the  marine  insurance,  was 
by  its  terms  an  offer  to  prove  the  mere  fact  of 
marine  Insurance,  in  support  of  the  defense  set 
up  in  paragraph  7  of  the  answer;  and  the  claim 
on  the  part  of  the  defendant  that  the  evidence 
was  proper  to  support  the  further  defense  set 
op  in  the  answer,  as  to  the  amount  of  the  pro 
portiOoate  liatiility  of  the  defendant,  is  not  ten- 
able. The  offer  was  to  prove  merely  the  fact 
of  mariue  insurance,  and  not  to  prove  its 
amount.  It  was  an  offer  in  bar  of  liability, 
and  not  an  offer  applicable  to  a  reduction  of 
Uie  verdict.  No  sucgestion  of  the  latter  object 
was  made  in  the  offer,  and  the  evidence,  if  ad- 
mitted as  offered,  could  have  do  bearing  upon 
the  question  as  to  how  much  the  proportionate 
liability  of  (he  defendant  would  be  reduced  by 
virtue  of  the  marine  policies.  Theonly  specific 
offer  to  prove  the  terms  of  any  marine  policy, 
and  the  extent  nf  the  insurance  nnder  it,  was 
made  in  the  form  of  an  offer  of  the  deposition 
of  cne  Phillips  and  the  testimooy  of  one  liowen, 
both  of  wnich  were  excluded  on  proper 
grounds,  and  complaint  is  made  only  of  the  ex- 
clusion of  the  deposition  of  Phillips. 

(8. )  It  is  assigned  for  error  that  the  court  erred 
lo  striking  out  the  testimony  in  the  deposition 
of  Phillips,  the  clerk  of  Ralli  Bros. ,  who  were 
claiming  pay  from  the  Memphis  &  Little  Rock 
RHilroad  Company  for  168  bales  of  cotton,  to 
the  effect  that  that  cotton  was  covered  by  ma- 
rine policies  taken  out  by  Ralll  Bros.  The 
policies  of  insurance  mentioned  in  the  testimony 
In  the  deposition  were  not  attached  to  it.  The 
testimony  was  objected  to  by  the  plaintiff  as 
Incompetent  because  It  was  an  attempt  to  prove 
by  parol  the  contents  of  written  Instrumeots;  it 
was  stricken  out  by  the  court,  and  the  defend- 
ant excepted. 

The  ruling  of  the  court  was  manifestly  cor- 
net. There  was  no  proof  that  the  policies  re- 
ferred to  were  In  Liverpool,  for  all  tbat  the  wit- 
ness Bowen  said  wasthsthe  was  informed  they 
were  there:  and  as  to  the  copy  which  Phillips 
refused  to  attach  to  his  deposition,  all  the  evi- 
dence In  regard  to  Its  identity  Is  that  Phillips 
said  to  the  witness  Bowen  that  such  copy  was 
a  copy  of  the  marine  policy  which  had  been  is- 
sued oD  the  cotton.  This  was,  all  of  it,  only 
hearsay  evidence. 

(7.)  The  court  was  requested  by  the  defend- 
ant to  instruct  tbe  jury  as  follows:  "As  this 
action  is  brought  solely  on  behalf  of  the  rail- 
road companies  on  account  of  liability  incurred 
through  carelessness  of  the  agents  and  servants 
of  tbe  companies,  no  cause  of  action  accrued 
against  the  defendant  until  the  actual  payment 
by  said  companies  of  damages  on  account  of 
the  allesed  flre,  and  tbe  recovery  cannot  be 
greater  than  the  value,  on  November  14. 1887, 
at  Little  Rock,  of  the  rottoo  so  burned  and 
paid  for — nor  greater  than  the  sum  paid  by 
the  roilrood  comnnnieB — tbat  is.  If  they  have 
paid  more  than  the  valtw  of  tbe  cotton  they 
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cannot  recover  the  excess  from  the  defend- 
ant;  if  they  have  paid  less  than  tbe  value,  tbcy 
can  recover  only  to  the  extent  of  the  pay- 
ment." The  court  refused  to  give  that  inslruo- 
tion,  and  defendant  excepted.  This  is  olteged 
as  error.  It  is  urged  that  the  Memphis  Lit* 
tic  Rock  Railroad  Company  1ms  never  p:iid  any 
damages,  and  tbat  the  Missouri  Pacillc  Rail- 
way Company  bad  not  paid  any  when  tliis  suit 
was  commenced;  and  It  is  contended  tbat  no 
cause  of  action  accrues,  in  a  case  of  that  kind, 
until  [uyment  of  the  damages  by  tbe  Milrood 
companies  is  made. 

But.  as  a  lullee,  under  a  policy  taken  out  to 
cover  property  his  own  or  held  hy  him  la 
trust  or  OD  commission,  may  enforce  the  coo- 
trsct  of  insurance  to  the  full  value  of  the  prop- 
erty destroyed,  holding  the  prococ  N  prininrify 
for  bis  own  benefit  and  the  balance  for  that  of 
his  bAilor,  the  right  of  action  of  the  plaintiff 
accrued  on  the  occurring  of  the  loss.  The  case 
cited  by  the  defendant,  ViTteinnati,  U.AD.R. 
Co.  V.  Spratt,  2  Duvall.  4,  docs  oot  apply  to  [4*3] 
the  present  case.  That  was  a  suit  brought  by 
a  consignee  of  goods  ngninst  a  carrier,  where 
tbe  carrier  was  entitled,  under  a  bill  of  lading 
given  by  it  to  the  rotisignee.  to  Insurance  ob- 
tained by  tbe  consignee;  and  it  was  held  that  Uie 
consignee  could  not  be  compelled  to  proceed 
upon  the  policy  of  insurance  before  enforcing 
bis  claim  against  the  carrier,  even  where  it  ap- 
peared that  the  insurer  had  agreed  to  pay  ita 
loss  under  the  policy,  and  altnoiiRb  it  wa<;  al* 
leeed  tbat  the  suit  was  prosecuted  for  the  t'en- 
ent  of  the  insurer.  But  here  tbe  plaintiff  is  the 
assured.  The  insurance  included  the  proiec- 
tion  of  the  railroad  companies.  The  premium 
wns  paid.  The  insured  property  was  desi  roycd 
by  fire.  Tbe  condition  of  the  liability  uf  ttie 
insurer  was  complete,  and  its  liability  h'nd  fully 
accrued.  Theonly  question  for  litigation  was 
whether  tbe  railroad  companies  were  protected 
the  Inaurance.  The  defendant  is  called  up- 
on to  perform  only  its  agreement  to  pay  tbe  in- 
surance money  In  cascof  the  destruction  of  tbe 
cotton  by  fire.  Its  liability  is  not  dependent 
upon  the  question  whether  the  liability  of  the 
railroad  companies  has  been  discharged;  nor 
is  the  plaintiff's  right  of  action  contingent  upon 
tbe  payment  by  the  railroad  companies  of  the 
value  of  the  cotton  burned,  but  itlschotingent 
only  upon  the  destruction  of  the  cotton  by.  Bra 
under  circumstances  which  Impose  a  liability 
upon  tbe  railroad  companies. 

We  tee  no  errorin  the  reeord,  and  M*  >u4^ 
ment  it  affirmed. 


B.  &  8EARL.  P^,  in  Brr,, 

9. 

SCHOOL  DISTRICT  NO.   2,  IN  THB 
COUNTY  OF  LAKE. 

0eeaa  Reporter^  ed.  663-SBAJ 

Smintnt  domain— tondemnoHon  if  *JaTtd  fir 
tehoot-hoim— right  ^  mener—amtmni  ef  mi^ 


Nora.— Antn«nt  domain;  r(0fit  to  toft*  proiwrtic 

what  may  he  to^cen. 

Property  cannot  be  taken  under  eminent  dnnialn 
without  lint  maUng  or  weurlDK  poTment  of  dain< 
ages.  BtMrUac'sAppbtPaJtOMat.B^H:  Self  art 

IW  u.  s. 
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pentation — aehoot  buttding  on  tand—aUo»- 
anee  for  it — eondition~-poaemon  in  good 
faith  tretpiua—diUe  ^  ttatute—omntf*  real 
inUreti. 

L  Where  a  Bcbool  District  purobased  a  pleoe  of 
land  from  a  person  in  poewBBlOD,  bavlnit  a  squat- 
tin-  ttUe,  wltb  knowledge  by  ft  of  the  iMuanoe  of 
a  United  Statea  patent  Uierefor,  but  under  the 
adTloe  of  oounaeJ  «nd  with  the  belief  that  the 
aquatter  title  was  the  better  title,  and  erected  a 
•ohool-boiiae  tfaereoo,  in  eulwequent  prooeedlnrs 
to  ooudeoiD  the  land  as  asaiust  the  bolder  of  the 
Onfted  Sutes  patent,  who  U  the  true  owner,  the 
School  District  la  only  obliged  to  pay  such  owner 
the  value  of  the  land  without  the  school-house,  al- 
though  tt  waa  notified  before  the  erection  of  tbe 
achool-house  tbat  It  would  erect  tha  achool-houae 
at  Its  peril. 

t.  Courts  of  eqntty.  In  accord  with  tbe  principles 
of  the  (HtU  law,  when  their  aid  ia  sought  by  the 
real  owner,  compel  him  to  make  allownnce  for 
permanent  improvementa  made  bona  fide  by  a 
party  lawfully  In  posseesKm  under  a  detective 
title.  Bat  If  the  entry  upon  the  land  ia  a  naked 
treapaas.  buildiDga  permanently  attached  to  the 
•oil  become  tbe  properly  of  tbe  owner  of  the  lat- 
ter. The  treapoaeer  can  acquire  no  right*  by  bla 
tortloua  acta. 

I.  Tbe  light  of  eminent  domain  oonoot  be  ezer-  j 


deed  oxcept  upon  oondlUon  that  Just  oompcnaa- 
tion  shall  be  made  to  tbe  owner,  and  It  is  the  duty 
of  tbe  State  to  see  tbat  the  oompenaatloD  la  just, 
not  menly  to  the  lodlTidua)  wbow  property  it 
taken,  but  to  the  public  which  Is  to  pay  for  It. 

4.  The  good  faith  of  tbe  School  District  fixed  the 
oharacter  of  the  entry  and  It  cannot  be  held  to 
have  been  such  a  trespaas  aa  to  justify  the  claim 
that  the  school  building,  erected  in  similar  good 
faith,  so  became  part  of  the  land  as  to  entitle  tiie 
owner  to  recover  its  value. 

ft.  That  tbe  BotaoolDIstrtot  waa  not  entitled,  whea 
It  acquired  the  property,  to  the  exercise  of  the 
power  of  eminent  domain,  because  the  Act  mak- 
ing such  proceedings  lawful  had  not  then  been 
passed.  Is  immaterial. 

8.  Tbe  Law  of  Colorado  that  "in  eatlmatlng  the 
▼alueof  all  property  actually  taken,  the  true  and 
actual  value  thereof  at  tbe  time  of  the  appmise- 
meotahall  be  awarded,"  means  tbe  value  of  the 
owners  real  intareat. 

[No.  1104.1 

Submitted  Jan.  10. 1890.  DeeuUd  March  3. 1890. 

TN  ERROR  to  the  Circuit  Court  of  the  United 
JL  Stales  for  tbeDisin'ct  of  Colorado  to  review 
a  JudKmcDt  in  prorecdings  for  tbe  condemua- 
tioD  m  land  for  school  buildings,  tbat  the  peti- 
tioner, upon  the  payment,  or  deposit  in  court, 
of  the  sum  of  money  found  to  be  the  value  of 


V.  Brooklyn,  101  N.  Y.  136,  2  Gent.  Rep.  IX^  Smith 
V.  Inge,  80  Ala.  288;  Petition  of  Uayor  of  N.  Y.'99 
N.  Y.  509, 1  Cent.  Bep.  149;  Bethlehem  South  Oas  ft 
TT.  Co.  V.  Toder(^t2Ceot.Rep.ML 

Tbe  federal  government  may  ezerotae  the  right 
of  ^-minent  domain  within  a  State,  without  its  con- 
vent. Cherokee  Nation  v.  Southern  Kansas  ft.  Co. 
33  Fed.  Bep.  000;  Stockton  v.  Bait.  &  N.  7.  B.  Co.  1 
Inters.  Goto.  Bep.  HI,  32  Fed.  Rep.  Bl 

In  the  abaenoe  of  statutory  autborltri  private 
property  cannot  be  invaded  under  the  power  of 
eminent  domain.  Re  Pouirtakeepsle  Bridge  Co.  11 
Cent.  Hep.  ao.  lOB  N.  T.  488:  Qodcbaux  V.  Carpen- 
ter, U  Nev.  <U;  Be  NIogara  lUla  *  W.  B.  Co.  11 
■Cent.  Rep.  2IS,  108  N.  T.  374. 

The  ttikingof  land  by  munlctpallttcs  for  public 
pni  ks  18  a  takiog  for  public  use.  Be  Niagara  Falls 
it  W.  R.  Co.  11  Cent  Rep.  2TS,  108  N.  T.  874. 

Tbe  power  to  take  land  by  eminent  domain  may 
lie  given  to  a  foreign  corporation.  Abbott  v.  H.r. 
■A  N.  E.  R.  Co.  S  New  Eng.  Kep.  62T,  14.^  Mass.  460. 

A  construction  company  cannot  seize  land  for 
milroed  purposes.  Bloomfleld  K.  Co.  v.  Oraoe.  U 
\V.!et.  Rep.  366,  lU  Ind.  U8. 

Not  <inly  property  of  a  corporation,  but  its  ftnn* 
«hiM8,  when  Inseparable,  may  be  taken  for  public 
use  on  compenaiitlon  tielng  made  therefor.  lie 
Firet  Street  (Hlcb.j  9  West.  Rep.  673;  Phtladclphia. 
N.  A  N.  T.  R.  Go's  App.  (Pa.)  12  Cent.  Rep.  363; 
ITnion  Pao.  R.  Co.  v.  Leavenworth.  N.  *  S.  B.  Co. 
2»  Fed.  Rep.  728;  Anoleton  &  C.  R.  Oo.  v.  Jackson- 
ville, O.  ft  A.  R.  Co.  6S  Aln.  297;  South  Waverly 
Borough's  App.  (Pa.)  9  Cent.  Rep.  702;  Stockton  v. 
Bait,  ft  N.  Y.  R.  Oo.  1  Inters.  Com.  Rep.  iU,  82  Fed. 
Rep.  9. 

The  interest  which  a  settler  haa  obtained  by  a 
homestead  entry  in  public  landa  of  the  United 
Statea  may  be  appropriated  for  a  right  of  way  for 
a  railroad.  Burlington,  K.  ft  S.  W.  B.  Co.  v.  John- 
son. 38  Kan.  142. 

TbeHinneeota  Statute  of  1886  providing  for  the 
condemnation  of  lands  for  a  state  park  la  cnnftltu- 
ttonal.  Minnehaha  Falls  Comrs.  v.  Henrr,  88  Mlno. 
4S8. 

Irrigation  districts  are  quasi  public  corporations,  I 
tbe  purposes  of  their  organlzatloo  being  for  the 
mneral  public  benefit.  Turlook  Irrigation  DisL  v. 
WlUlams,  78  OaL  aott, 

IBS  U.S. 


I  Upon  just  oompenaation  being  made,  a  right  of 
way  may  be  taken  tor  the  construction  of  a  canal 

'  by  a  lumber  oompany  for  the  purpose  of  carrying 
lumber  to  a  dtyand  of  supplying  the  dty  with 
water.  Dalles  Lomberinv  Oo.  v.  Urquhart,  UOr. 
87. 

A  railroad  company  cannot  oondemn  land  for  a 
landing  for  water  craft  Thomas  t.  St.  Louis  ft  G. 
B,  Oo.  Sr  IM.  Bep.  888. 

The  power  of  a  railroad  company  to  tike  lands 
for  a  railroad  Implies  tbe  power  to  take  them  for 
depot  buildings.  State  T.  Bailroad  Oomis.  88  Godh. 
308. 

Portions  of  streets  and  highways  may  be  con- 
demned for  railroad  purposea.  wIUi  tbe  approval 

of  the  railroad  commissioners.  Id. 

Under  tbe  Nebraslca  statutes,  a  railroad's  right 
of  cofidemnatlon  is  reatrlctAd  to  so  mueb  real  es- 
tate as  may  be  necessary  for  tbe  locatjou,  oonstnu^ 
tion  and  oonvenient  use  of  Its  road,  Forney  t. 
Fremont,  B.  ft  H.  V.  R.  Co.  28  Neb.  486. 

The  right  of  a  railway  company  to  oondemn 
buildings  situated  on  real  estate  necessary  for  Its 
use  Is  an  Inoldentto  tbe  right  to  ouodenu  the  land. 
Id. 

A  temporary  lease  of  land  by  a  railroad  oompa> 
ny,  and  commencing  to  buUd  a  switch  thereon  for 
private  business  enterprise,  will  not  bar  the  right 
of  another  company  to  acquire  such  land  for  pub- 
lic railroad  use.  Be  Rochester,  H.  ft  Ih  B.Oo.18 
Cent.  Rep.  234, 110  N.  T.  118. 

The  consent  of  the  land  owner  to  tbe  appoint- 
ment of  commissioners  for  condemnation  of  lanil 
dues  not  gi  ve  power  to  tbe  court  f  n  a  case  not  with- 
in the  statute.  SUte  v.  New  Toik  ft  N.  J.  TeL  Co. 
a  N.  J.  L.  88. 

A  railroad  company  aoqulrea,  wltb  the  landa  con- 
demned for  the  purposea  of  tbe  oooatrucUoo  and 
operation  of  its  road,  all  the  rights  and  prirUegei 
which  appertain  to  it  at  the  time  of  oondemnatton. 
Willey  V.  Norfolk  S.  R.  Co.  98  N.  C.  808. 

The  objection  that  one  of  tbe  oommiaaioDera  ap- 
pointed to  asflcss  damages  fOr  lands  taken,  under 
tbe  Kansas  Statute,  was  not  a  freehtdder,  cannot 
avail  to  defeat  tbe  proceeding  unless  made  either 
at  the  time  of  his  appoiutment  or  at  the  time  be 
proceeded  to  aot.  Hullng  v.  Kaw  Taller  B.  ft  Imp. 
Oo.I80U.S.I»e(88:  lOISl. 
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tbe  land,  ditill  bold  (t  vith  all  tbe  riglito  per- 
taining thereto.  Affirmed. 

StfltemeDt  Mr.  ChUf  JitsHee  Fallar: 
Bcliool  District  No.  3,  m  the  County  of  Lake 
and  State  of  Colorado,  filed  its  petitfoa  io  the 
County  Court  of  that  County  against  R.  8. 
Searl,  stating  tliat  long  prior  to  the  first  daT  of 
July,  1H81,  It  bad  been,  and  then  was,  a  Scnool 
f5S41  District  dnly  and  regularly  orgiinized;  tbat  on 
July  1,  1881,  one  lirances  M.  Watson  was  in 
tbe  nctiml  possession  and  occupancy,  under  a 
dceil  of  conveyuDce  to  her,  of  certain  lots  in  a 
certain  blocic  of  an  addition  to  the  City  of 
Leadville;tl)aton  the  same  dayoDeScblessinger 
was  in  tbe  actual  possession  and  occupancy 
under  deed  of  conveyance  to  bim  of  certain 
other  lots;  tbat  said  Watson  and  Srblcssinger 
then  were,  and  they  and  their  grantors  bad  for 
a  long  time  prior  thereto  been,  in  the  actual 
possession  and  occupancy  of  said  lots  claiming 
the  ownership  tbcrctrf;  that  on  that  day  the 
board  of  dimiton  of  the  School  District,  bar- 
ing been  duly  authorized  and  directed  so  to  do, 
purchased  tbe  lota  from  Watson  and  Scfales- 
singer  and  they  were  conveyed  to  the  District, 
tbe  said  lots  being  contlguoua  and  together 


oonatltutiDg  but  one  tract  or  lot,  not  exceeding 
one  acre;  that  tbe  lota  were  situated  within  tbe 
boundaries  of  tbe  School  District,  and  were 
purchased  for  the  purpose  of  a  school  lot  nytoa 
which  to  locate  and  construct  a  school-bouse 
for  tbe  benefit  of  tbe  Scbool  District  and  the 
people  resident  therein;  that  the  Scbool  District 
entered  into  possessioo  and  occupation  of  the 
land  on  July  1,  1881,  and  proceeded  to  and  did 
construct  thereon  &  large,  costly  and  valuable 
scbool-house.  and  ever  smce  tbat  time  had  bc«i 
and  now  is  in  the  possession  and  occupancy  of 
said  land,  using  the  same  for  the  purposes  of  a 
school;  that  since  the  purchase  and  entry  into 
possession  by  the  School  District,  the  defend- 
ant, Searl,  had  acquired  tbe  legal  title  to  the 
lots  com)>o3ing  the  school  lot,  the  full  tide  to 
the  same  havio?  become  vested  in  bim  on  the 
second  day  of  February,  lb84;  "  tbat  he  is  now 
ttie  owner  of  said  property,  and  tliat  the  title 
thereto  acquired  by  your  petitioner  as  aforesaid 
has  wholly  failed;  that  your  petitioner  made 
the  purchases,  entered  Into  the  possession,  and 
constructed  tbe  school-bouse  aforesaid  In  good 
faith,  believing  that  it  had  g^x>d  right  so  to  do; 
that  said  school-bouse  is  located  with  refereoce 
to  the  wants  and  neceasitlea  of  tbe  pefiple  (rt 


ApetlUon  to  aaaeas  damages  for  lands  taken  br 
a  telepbone  oompany  must  fflve  a  propw  descrip- 
tion of  the  p<dee  and  tbe  premtsea  to  be  ooeupled 
b;  them.  State  v.  New  York  ft  H.  J.  TeL  Oo.  61 N. 

CompmaaUon  for  prirato  property  takea  for 
public  usee  ooiistltntea  an  essential  element  In  "doe 
process  of  law,"  and  without  such  compensation 
the  appropriation  of  private  property  to  public 
uses  wUl  violate  provislone  of  tbe  14th  Amendment 
of  ttae  Oonstitutton  of  tbe  united  States.  Sootc  v. 
Toledo.  1 L.  B.  A.  aa^  as  Fed.  Kep.  WSr.  Thompson  T. 
PeonsylvBoia  R.  Co.  (N.  J.)  IS  Cent.  Rep.  29»i  Straa- 
burfc  Uoroufrh  v.  Bacbman  (Pa.)  IB  Cent.  Rep.  208. 

Ueprtvtnft  tbe  owner  of  a  lot  abutting  on  a  public 
■tieet  of,  or  materially  Interfering  with,  hla  enjoy- 
ment of  tbe  easgnent  in  the  street  to  Ha  full  width 
for  admission  of  light  and  air  to  his  lot.  Is  a  taking 
of  hia  property  for  public  use,  for  which  fuU  cora- 
peiiMatton  must  be  made.  Adams  v.  Chlcngu,  B.  U 
N.  R.  Co. »  Minn.  »V1  L.  B.  A.  Ua. 

Raising  the  grade  ef  a  street  to  sneh  a  hevnt 
Oie  earth  of  tiie  fill  slides  over  upon  adjoining 
^mlsea  so  far  as  to  cover  up  a  portion  of  theowu- 
ar^  dwelling  by  tbe  embankment,  oloelog  a  door 
and  lower  windows,  constitutes  a  taking  of  tbe 
property,  within  tbe  meaning  of  the  eonstltutlonal 
provision  requiring  Just  compensation  when  pri- 
vate property  is  taken  for  public  use.  Vanderllp 
T.  Grand  Rapids  (Hicb.)  8  L.  B.  A.  247. 

A  purobasw  of  land  at  a  staerUTs  sale  prior  to  tbe 
location  of  a  Hoe  of  railroad  over  it,  although  be 
does  aotreceive  the  sheriff's  deed  until  subeequenu 
ly.  Is  entitled  to  recover  the  damairea  aaaeesed. 
Pennsylvania  ScbuylklU  Valley  B.  Co.  v.  deary, 
UBPa.4tt. 

A  railroad  company  (durgeable  with  notice  of  a 
lease  by  ttae  tenant's  poeeeasion  cannot  discbarge 
Its  liability  to  him  for  injury  to  crops,  on  approprt- 
atlDg  tbe  land  in  oondemoatton  procecdinm,  by 
payment  to  tbe  landlord.  Laffraty  v.  Bobuytldll 
Blver  Bast  Side  K  Oo.  S    B.  A.  Ul.  IM  Fa.  fVr. 

A  mortgagee  oannot  recover  for  consequential 
tajurtee  to  tbe  mortsaiced  property  from  tbe  oon- 
tCructJon  of  a  railroad,  where  tbe  mortganor  baa, 
without  fraud,  made  an  amicable  settlement  for 
•nob  damagca  with  the  oompuiiy.  Knoll  v.  N.  T. 
a*BtL.H.C0.1L.B.  A. 868.121  Pa. 487. 

Tbe  acQuisition,  by  a  railroad  or  oanol  oompany, 
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of  an  easement  for  a  right  of  way  over  tbe  land  of 
a  riparian  owner,  alonv  or  on  tbe  shore  of  his  land, 
does  not  deprive  him  of  bis  right  to  improve  tbe 
(^nnecUon  of  bis  land  with  tbe  adjacent  tidewater. 
N.  J.  Zinc  it  Iron  Co.  t.  Uorrls  Oanai  *  Bkg.  Co.  U> 
Cent.  Hep.  80, 1 L.  B.  A.  188, 44  N.  J.  Bq.  aSL 

Kemoto  and  consequential  damages  lo  the  prop- 
erty of  an  Individual,  as  an  Indirect  njsuli  of  the 
construction  by  the  SUte  of  a  putillc  work,  do  uoC 
constitute  tbe  taking  of  private  property  for  put>- 
liouae  without  oompeusutloii,  within  tiw  prohibi- 
tion of  the  Constitution.  Qreeo  v.  State,  98  CaL  % 

Indirect  and  consequential  damages  caused  by  a 
levee  erected  and  maintaJued  by  a  reclamation  dis- 
trict do  not  oonstitote  a  taking  of  tbe  property  In- 
jured. I«mb  V.  ReolamaUun  Diet  Ho.  KM,  n  OaL 
12&. 

A  rafhoad  oompany  cxmstmotlng  Its  track  in  a 
city  street,  under  auttaorityof  a  municipal  ordi- 
nance, is  nevertbeteee  liable  to  an  abnttinir  proper- 
tf  owner  for  the  actual  diminution  in  tbe  market 
value  of  Ua  land,  caused  by  the  oonatmctioo  of  Ha 
track.  Denver  *  B.  O.  IL  Co.  v.  Bourne.  11  Oohk, 
58. 

A  railroad  company  Is  not  liable  for  an  injury  to 
a  watar>mUl  by  tbe  cloning  of  Ua  wheel  and  a 
partial  filling  of  its  reeervolr  and  a  stateamof  water 
by  sand  which  was  loosened  by  the  oo  oat  ruction  of 
the  road  and  washed  away  by  heavy  raioe.  Trlidty 
A  a  B.  Co.  V.  Meadows,  78  l^x.  88, 8  L.  B.  A.  fiflk 

An  elevated  lallroad  and  Ita  operation  Impose 
upon  tbe  street  an  unautborlaed  use,  and  are  illegal 
and  a  trespass  as  against  abutting  owners  not  duly 
compensated.  Dmoker  v.  Manhattan  B.  Oo.  80eBt> 
Rep.  OS,  KM  N.  T.  167:  American  Primitive  Metbo- 
dist  Soc.  V.  Brooklyn  Elevated  E.  Co^  48  Hun.  Btt, 
Tbe  operation  of  a  [ailroad  on  land  taken  by  era> 
ioent  domain  and  abutting  on  a  public  otty  street 
although  diminishing  tbe  value  of  bouaea  on  Va» 
other  Bide  of  tbe  street,  Is  dommim  absoMe  taftrto 
for  wblota  owners  of  booaes  are  not  entitled  t» 
compensation.  PenDsylvmnla  B.  Co.  v.  UpplnooM, 
8  Gent.  Rep.  Sift.  lU  Pa.  478;  Penoeylvanla  U.  Go.  v. 
Hunter,  8  Cent.  Rep.  828, 116  Pa.  472. 

As  to  payment  for  private  property  taton  for 
public  use;  Fifth  Amendment  to  Coofltttation  ap- 
iriks  only  to  federal  goveranwnt,  and  not  to  Statca, 
note,  to  wtthen  v.  Buckley.  Bk.  18.  p. 
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each  portion  of  said  District,  and  wm  it  the 
Ume  of  said  purcbaBesaod  Is  now  necessary  for 
the  school  purposes  of  said  District,  aod  that 
said  land  and  school  lot  contain  no  more  than 
b  necessary  for  the  locatioo  and  construction  of 
{555]  the  scbool-bouse  aforesaid  and  the  convenient 
use  of  the  school;  that  the  compeosation  to  be 
paid  for  and  in  respect  of  the  property  afore- 
said for  the  purpose*  aforesaid  coooot  be  agreed 
upon  by  your  petitioner  and  the  said  defend- 
ant, the  parties  interested;  and  that  the  said  d^ 
fendant  Is  a  n<xiresident  of  the  State  of  Col- 
orado." Petitioner  then  averred  ibat  Iheralue 
of  the  property  did  not  exceed  the  sum  of  two 
tnotisand  dollars;  and  prayed  that  the  com- 
pensation to  be  paid  by  it  to  defendant  for  and 
on  account  of  said  proper^  be  aasesscd  In  ao- 
cfn^ancevith  the  statute. 

The  defendant  appeared  and  on  bb  applica- 
tion the  cause  was  removed  Into  the  Circuit 
Court  of  the  United  States  for  the  District  of 
Colorado.  Upon  the  trial  before  tlie  circuit 
Judge  and  a  jury,  it  was  "agreed  and  admitted, 
among  other  thl  Ings,  that  the  premises  appro- 
priated were  necessary  for  the  petitioner  and 
were  taken  ffv  pabllo  uae."  And  Uie  follow- 
ing stipulation  In  writing  waa  offered  and  read 
in  evidence: 

"  For  the  purposes  of  the  present  bearing  aod 
trial  only  of  the  above-entitled  action  or  pro- 
ceeding, either  in  this  court,  where  it  is  now 

Sending,  or  in  the  Supreme  Court  of  the  United 
tales,  where  it  may  be  taken  on  appeal  or 
writ  of  error,  the  following  facta  are  agreed 
upon  by  and  between  the  icqveettTe  parties 
hereto,  to  wit: 

"  First.  That  a  receiver'a  receipt  was  issued 
for  tlie  Sizer  placer.  United  States  survey  No. 
88S,  on  the  letb  day  of  April,  A.  D.  1881,  out 
of  tbe  district  land  office  of  the  United  States 
at  the  City  of  Leadvttle,  In  the  State  of  Colo- 
ndo,  to  one  Isaac  Cooper,  claimant. 

"  Second.  That  on  the  IBtb  day  of  May,  A. 
D.  1881,  a  United  States  patent  was  issued  to 
the  said  Isaac  Cooper  for  the  said  Sizer  placer. 

"Third.  That  the  land  sought  to  be  con- 
demned in  the  present  proceeding  Is  ■  part  of 
the  sftid  Sizer  placer. 

"Fourth.  ThatsincetbeSOthday  of  Novem- 
ber, A.  D.  1882,  and  befort  tbe  Institution  of 
this  proceeding,  tbe  said  Isaac  Cooper  convey- 
ed to  tbe  said  R  S.  Sear]  the  said  Sizer  placer, 
and  the  said  Searl  by  Tirtue  thereof  Is  now  the 
owner  and  holder  of  the  said  patent  title 
thereto. 

"  Fifth.  That  prior  to  the  application  for  a 
1 556]  patent  to  the  said  Sizer  placer,,  and  up  to  tbe 
time  when  the  said  school  board  purchased  the 
same  and  took  poBsessloD  thereof,  the  land 
herein  sought  to  t>e  condemned  was  occupied, 
possessed  and  improved,  and  the  ownership 
thereof  claimed,  by  persons  h<^ing  under  what 
was  called  and  known  as  a  'squatter  title.* 

"Sixth.  That  on  or  about  the  first  day  of 
July,  A.  D.  1661,  the  said  school  board  pur- 
chased and  took  conveyances  of  the  land  now 
sought  to  be  condemned,  with  the  buildings 
and  improvements  tiiereon,  made  and  erected 
by  the  said  aqnatter  occupants,  from  said  occu- 

raots,  and  pud  therefor  the  sum  of  tbirty-flve 
undred  ($8,600)  doUaza. 
"  Seventh.  That  oo  or  before  the  thirtieth 
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day  of  July,  A.  D.  1681,  the  said  school  board 
went  into  actual  possession  of  the  lotsdescnbed 
in  the  petition  benin,  wd  immediately  com- 
mencea  ,to  build,  and  oo  tbe  tiiirlieth  day  of 
January,  A.  D.  iSSa,  prior  to  the  institution  of 
these  prooeediogs,  completed  improvemunta 
Bxdtableand  appropriate  for  edacationat  pur- 
poses, at  a  cost  to  the  said  School  District  of  for- 
ty thousand  ($40,000}  dollars;  whidi  property  it 
has  dnoe  possessed  and  occupied  and  atili  oc- 
cuples  for  school  purposes. 

"Eighth.  That  at  the  time  of  tbe  commence- 
ment of  this  action  and  tbe  institution  of  these 
proceedings  in  condemnation,  the  land  describ- 
ed iu  the  petition  herein,  together  with  the  im- 
woremenis  thereon  ao  made  by  the  school 
board  as  aforesaid,  waa  of  the  nine  of  forty 
thousand  ($40,000}  dellara. 

"Ninth.  Tbaiatthesaidtlmesof  takiogpoa- 
session  and  at  the  time  of  the  commencement 
of  this  action  and  tbe  institution  of  these  pro- 
ceedings in  condemnation,  the  land  described 
in  the  petition  herein,  without  the  improve- 
ments thereon  made  by  the  school  board,  was 
of  the  value  of  three  thousand  ($3,000)  dol- 
lars, and  that  the  area  of  same  Is  less  than  one 
acre. 

"T^nth.  That  petitioner  had  knowledge  of 
the  issuance  of  a  United  States  patent,  cover- 
ing the  property  sought  to  be  coodemned,  prior 
to  the  purchase  of  the  title  which  it  subse- 

Sucntly  purchased,  and  which  was  known  as 
18  squatter  title. 

"  That  prior  to  such  purchase  p^tiimer  em- 
ployed and  paid  reputable  counsel  to  investi- 
gate said  title;  that  tbe  counsel  so  employed 
reported  In  favor  of  the  validity  of  the  so-called 
squatter  title  and  against  tbe  validity  of  tbe  1 557] 
United  Statee  patent;  that,  believing  said  so- 
called  squatter  title  to  be  better  than  tbe  title 
conveyed  by  United  Statea  patent,  petitioner 
purchased  the  same;  that  after  said  purchase 
petitioner  aubscribed  to  tbe  funds  of  an  asso- 
ciation organized  for  the  piirpoae  of  endeavor- 
ing to  defeat  said  patent  title. 

"  Eleventh.  That  prior  to  the  commence- 
ment of  and  during  the  erection  of  the  school 
building  now  standing  on  the  knd  sought  to 
be  condemned,  the  bmrd  of  school  directors  of 
petitioner  was  notified  on  behalf  of  respondent, 
who  at  that  time  owned  an  equitable  interest  in 
the  said  property,  and  on  behalf  of  respondent's 
grantora,  that  any  building  said  School  District 
mifi4it  erect  on  s^d  lots  would  be  erected  at  the 
peril  of  tbe  said  School  District,  and  would  be 
claimed,  when  completed,  by  said  respondent 
and  his  grantor,  but  the  said  School  District, 
having  purchased  tbe  said  lots  of  tbe  squatters 
In  possession  as  aforesaid  and  believing  that  it 
had  the  better  title  thereto,  proceedra,  not- 
withstanding such  notice,  and  made  and  erected 
siUd  improvements  as  aforesaid. 

"And  in  view  of  the  Statute  (Dawson's  Col- 
orado Code,  p.  80,  sec.  353),  and  for  tbe  pur* 
poae  of  putting  as  speedy  an  end  to  contention 
as  possible,  it  b  further  stipulated  that  tbe 
foregoing  values  may  be  taken  as  the  actual 
values  at  the  time  of  the  trial  of  this  suit,  and 
that  the  property  sought  to  be  condemned  ia 
for  public  use,  and  wftbln  the  meaning  of  the 
law  is  necessary  for  the  School  DlaUlct. 

"  TwelfUi.  That  R  &  Searl  is  now,  and 
was  at  the  time  of  the  cnnmencement  of  theae 
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proceediDgt,  •  dtlren  ud  Tesldent  of  the  State 
of  Kaosaa." 

The  bit)  of  ezceptloiM  also  states  that  "  the 
nld  defendant,  Searl,  Introduced  further 
evidence  lendini;  to  show  that  tie  became  Ihe 
legnl  owoer  of  tbe  premises  on  the  2d  day  of 
February,  1884,  and  commenced  his  action  of 
ejectment  on  tlie  24tb  of  Marcb,  1884,  wbicb 
was  at  issue  aod  set  for  trial  io  this  court  on 
tbe  11th  day  of  Jane,  1881;  that  petitioner  filed 
bill  for  injunction  and  obtained  writ  of  injunc- 
tion restraininjs:  trial  of  ejectment  suit  on  the 
7tb  of  June,  1881,  and  commenced  these  pro- 
ceedings on  the  9tb  of  June,  1884." 

The  'cfendanl  requested  the  court  to  giro  to 
1 558]  Ihe  jury  a  number  of  instructions,  which  are 
omitted  ia  view  of  tbe  grounds  of  decision  here. 

Tbe  court  refused  these  instructions  and 
charged  the  Jury  generally,  and  instructed 
them  that  the  form  of  tbeir  verdict  should  be 
as  follows:  "  We.  the  jury.  And,  first,  that  the 
accurate  description  of  the  property  sought  to 
be  condemned  in  this  action  is  lots  813,  814, 
810,  818,  and  tbe  north  18.6  feet  and  the  east 
85  feet  of  lot  810,  North  Poplar  3tre^  and  lou 
211  and  218  East  9tb  Street,  in  Cooper's  sub- 
division of  the  surface  of  the  Sizer  placer,  U.  S. 
■orvev  No.  888,  situate  in  the  County  of  Lake 
and  State  of  Colorado,  together  witli  tbe  im- 
provements  thereon.  Second.  That  the  vslue 
of  said  property  at  this  dnte  is  $8,000." 

To  the  giving  of  this  instruction  and  to  the 
nf  osal  (o  give  those  prayed  by  the  defendant, 
the  defendant  by  his  counsel  then  and  *.bere 
excepted.  The  jury  thereupon  returned  a  ver- 
dict in  tbe  sum  of  three  thousand  dollars,  and 
judgment  was  rendered  thereon  that  tlM  petl- 
tionerj  upon  "tbe  payment  of  the  amount  of 
the  said  verdict  to  the  said  respondent  or  tbe 
deposit  of  the  said  amount  in  this  court  within 
thirty  days  hereafter,  shall  be,  and  it  hereby  Is, 
invested  with  the  fee  In  and  to  said  premises. 
Anil)  (t  appearing  tliat  the  said  petitioner  is  in 
possession,  it  is  further  considered  by  the 
court  that  upon  tbe  payment  or  deposit  of  tbe 
said  sum  of  money  wUbin  the  time  aforesaid 
[uid  petitioner  shall]  retain  possession  of  aod 
hold  the  premises  aforesaid,  with  alt  tbe  rights 
and  interests  thereto  belonging  aod  appertain- 
ing." 

TO  review  tbia  Judgment  a  writ  of  error  was 
sued  oat  from  thu  court 

MeuTt.  Sam.  P.  Roaa  and  Vwwmk.  W. 
Owera*  for  plaintiff  fo  error: 

Such  a  purchase  as  that  made  by  defendant 
In  error  does  not  constitute  color  of  title  and 
will  not  prevent  the  owner  of  the  land  taking 
buildings  without  payment  at  the  termination 
of  a  suit  in  ejectment. 

Sttel  V.  8t.  Umit  8.  d  R.  Co.  106  U.  S.  447 
(27:  296);  Brant  v.  Virginia  CoalAlron  Co,  98 
U.S.  827  (28:  927);  Henthaw  T.  Bitt^,  85  U.  S. 
16  Wall  271  (21:  840). 

A  school  district  can  claim  no  privileges  or 
Immunities  from  tbe  results  of  such  acts  wbEch 
would  not  be  accorded  to  an  individual  seeking 
U>  exercise  tbe  rlgbt  of  enolnent  domain  fcnr  the 
purpose  of  gain. 

Potter's  Dwarris,  Statutes,  892-888;  271 A  v. 
L«e,m  V.  8.  219,  220  (27:  161). 

The  common  law  alwavs  nve  tbe  buildings 
arectad  by  a  trespaaer,  with  fall  knowledge  irf 
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the  oondttioQ  of  the  title  to  the  land  on  which 
he  built,  to  tbe  legal  owner  of  that  land.  Tbt. 
wdf^t  of  autliority  In  condemnation  iofti  fol- 
lows the  common  law. 

U.  8.  V.  MtmUrey  Oountjf,  4!t  Cel.  SIS;  Ora 
ham  V.  CbnneriDilte  ilT.  0.  R  a>.d6  Xnd.  46% 
Be  Long  Ittand  R.  Co.fi  Tbomp.  ft  C.  298;  N 
T.  W.  8.dB.R.  Co.  V.  Qennet,  87  Hun,  ZXX 
Meriam  Brown,  128  Mass.  891;  Dietriehv. 
MuTdoek,  49  Ho.  279;  Viiit  v.  Chicago  A  S. 
IF.  iS:  09.  89  Iowa,  840;  Farrar  t.  StaekpoU 
6  He.  164;  MeElToy  v.  Kanta»  City,  21  Fed. 
Hep.  260. 

The  certainty  of  compensation  is  tbe  primary 
requisite  to  the  appropi  intion  of  lands  for  pub- 
lic use  under  tbe  right  of  eminent  domain. 

Potter's  Dwarria,  Statutes,  880;  Cooley, 
Const.  Lim.  699. 

Compensation  must  be  provided  for  prior  to 
or  peuding  the  proceeding. 

2  Kent,  Com.  839;  Bt0odgood  v.  Mohawk  A 
S.  R.  Co.  18  Wend,  17;  Bmapart$  v.  Camiitn. 
AA.R.<^.l  Baldw.  C.  C.  200;  OarHmm  v.  A*w 
York,  88  U.  B.  21  WaU.  204  (22: 614):  Potter's 
Dwarris,  Statutes,  887-892. 

JIfr.  C.  S.  ThoouM.  for  drfendant  in  error: 

This  proceeding,  though  not  a  suit  in  equity 
proper,  is  in  tbis  sense  equitable:  that  the  dam- 
ages to  be  recovered  are  such  as  ought  Justly 
to  be  paid  and  received. 

Morgan's  App,  89  Mich.  675,  679;  Oremn 
B.  A  Wav.  Oo.  V.  MotUr,  14  Or.  519, 58  Am. 
Bea  881, 826. 

It  aeemfl  difficult  to  Ims^ne  a  ease  of  the 
purchase  of  real  property  b7  *  anporatioo 
where  more  perfect  good  f^th  in  fact  could 
exist  or  be  manifested. 

PUloia  V.  BoberU,  S4  U.  S.  18  How.  472  (14: 
228);  Dillingham  v.  Brown,  88  Ala.  811;  Little 
r.  Magquier,  8  He.  176;  Braekett,  PMtioner,  5!t 
He.  236;  Heariek  v.  Doe,  4  ind.  164:  Sutton  v. 
MeTMud,  20  Oa.  638;  BaUyv.  Doolittle,  24  111. 
578, 579;  Wright  v.  Mattiaon.  09  U.  8. 18  How. 
52,  59  (15:  281,  284);  Woodwird  v.  Blanchard, 
16  111.  424,  432;  MeCagg  Y.  B€aeock,421l].  loC. 

Tbe  want  of  good  faith  must  be  established 
by  proof. 

McOonnet  v.  Street,  17  HI.  254;  MeCagg  v. 
ffeacock,  84  111.  478,  479;  Brooke  v.  Bnit/n.  S"( 
HI.  894,  395;  Morrieon  v.  Norman,  48  III.  471!. 

Bad  faith  is  not  established  by  showin;;  actur.1 
notice  of  existing  claims  or  Hens  of  other  persons 
to  the  property. 

Eicing  v.  Burnet^UV.  8.  11  Pet.  41  (9:  C241; 
Bogardua  v.  Trinity  Church,  4  Paige,  200; 
(Xapp  V.  Bi-amagham,  9  Cow.  668;  Chieitring 
T.  %Ue9.  26  lU.  019-621;  Oook  t.  Norton,  4» 
m.  893,  894. 

The  inquiry  is  whether  there  was  an  apparent 
or  colorable  titJe,  under  which  an  entiy  or  a 
claim  has  been  made  in  cood  faith. 

Wright  V.  Mattimm.  09  U.  8.  18  How.  66  (16: 
888);  Woodward  Btanehard.  16  DL  480,  481; 
Dickenton  v.  Breeden,  80  HI  826;  Lebanon  Min. 
Co.  V.  Bogen,  8  Co\o.  86,  87;  Cook  r.  Norton. 
43  III.  893,  394;  Hinkley  v.  Ortene,  52  HI.  227. 

Wherever  a  state,  condition  or  emotion  of 
the  mind  has  become  material  in  giving  legal 
character  to  an  act  performed,  the  advice  of 
counsel  learned  in  the  law,  under  the  Influenca 
of  which  the  act  was  done,  has  ever  been  deoned 
and  hdd  controlling. 

aater  v.  BtaU,  MN.  J.  L IM^  UB;  PlupUr. 
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Whaley,  8  Cow.  WliCommomaeaUA  t.  SM,  1 
Man.  228;  Cinn.  T.  Arti4r<>nl,  »  Met  868;  Bojt 
T.  GM'»i7f.  112  III.  656;  Bnwr  t.  Jtuefif,  22 
Fed.  Bpp.  217;  Sharpe  r.  Johntion,  76  Mo.  660; 
Smith  V.  Auitin,  49  Mich.  286;  SpaHing  t. 
CoaVHii/,  75  Mo.  510;  FoHtu  t.  int^an.  76 
Va.  168:  Logan  t.  Maytag,  57  Iowa,  107; 
Eing$bury  v.  Qardm,  18  Jones  &  8.  2M;  JDe- 
<0irj;  V.  Lieux,  83  La.  Aon.  892;  Coolej,  Torto 
(Ist  ed.)  188.  and  cases  cited;  2  Oreenl.  Ev. 
6450,  and  cases  cited;  Motet  v.  Bate$,  80  Ala. 
S^i  Johnton  V.  JtftVJ«r,  69  Iowa,  062;  Mocre  r. 
northern  Fae.  it  Cb.  87  Minn.  147;  Jona  v. 
Jon«4.  71  CaL  80;  Outhbert  v.  Oailowty,  86 
Fed.  Rep.  466;  Mealter  Iddingt,  72  Iowa.  558. 
ImprcvemeatamadeaponthelaDd  ofaooUier, 

Sr  one  in  good  faitb,  beUeviiiK  binuelf  to  be 
le  owDer  thereof.  In  equity  belODg  to  the  par^ 
who  made  tbem. 

2  Story,  Eq.  Jar,  g  1287,  nott  J,  and  cases 
cilctl;  Bri^t  v.  Bond,  1  Story.  C.  C.  478,  2 
btorr,  C.  C.  606;  Putnam  v.  Ritchie,  6  Paige, 
390;' TTtU/anu  t.  Gibbet,  61  U.  8.  20  Row.  535 
<I5: 1018);  ^te  t.  OMy,  45  Ark.  410.  S6  Am. 
Hep.  56^;  Barker  r.  Oven,  98  K.  C.  198;  How- 
ard V.  ManengaU,  IS  Lea  (Teon.)  677;  8  Pom. 
Eq.  Jur.  §1241,  and  cases  died;  Smith  t. 
Brake,  28  K  J.  £q.  802;  Mijier  t.  Beekman, 
50  N.  Y.  337;  MeLavghUn  t.  Airnuni,  81  Md. 
425:  t.  CrutehMd,  8  Buib  (Ev.)  636; 
Preaton  t.  Avwr,  W  Ohio  St.  18;  Johnton  v. 
Peiet.  24  S.C.  255,  58  Am.  Itep.  258. 256;  Coo- 
ley,  Const.  Lim.  (2d  ed.)  886. 

When  the  owner  of  the  land  resorts  to  acourt 
of  equity  to  secure  the  land,  fae  is  required  to 
make  compeosatioQ  for  the  improvements,  as 
a  rouditiOD  to  the  obtalniDg  by  him  of  any  re- 
lief. 

CaU  T  Chate,  21  "Wis.  513;  Pierce  t.  8ehuU, 
80  Wis.  424;  Bond  v.  Kenotha.  17  Wis.  287; 
Ptato  T.  Roe,  14  Wis.  458;  Warden  t.  V^d  du 
Lac  County,  14  Wis.  620;  Smith  t.  Humphrey, 
20  Mich.  409:  Hanuil  t.  Thompton,  8  Colo.  521; 
Harts  T.  Hroten,  77  III.  284;  1  Pom.  Eq.  Jur. 
^  385,  8b8,  and  cases  cited. 

The  just  compensation  to  be  paid  to  the 
owner  of  the  paramount  title  will  be  limited  to 
what  the  valiie  of  the  property  taken  would 
have  been  had  no  improTemcnts  been  made. 

Lyon  V.  Green  Bay  A  M.  R.  Co.  42  Wis.  538; 
Kennedy  v.  Milwaukee  A  St.  P.  R.  Co.  22  Wis. 
582.  5SV.W8:  Cohen  v.  St.  Louit,  Ft.  8.  <ft  W. 
B.  Co.  34  Kan.  168.  SS  Am.  Rep.  242:  Califor- 
nia P.  R.  Co.  V.  Armstrong.  46  Cal.  85;  Mor- 
fan't  Anp.  89  Mich.  675;  Juttiee  v.  Netquehon- 
ing  Vallcn  R.  Co.  87  Pa.  28,  82:  Jonee  t.  New 
Orleans  <£  8.  R.  Co.  70  Ala.  227;  Texas  A  St. 
L.  li.  Co  V.  Matthewt,  60  Tex.  215:  Totedo.  A. 
A.  A  O.T.  B.  Co.  T.  JJunlap,  47  Mich.  456; 
Mills.  Eminent  Domain,  S 148.  and  cases  cited; 
*>0rtA  Hudson  County  R.  Off.  r.  Booraem,  28 

J.  Eq.  450;  Oregon  R.  Alfm,  Co.  v.  Metier, 
14  Or.  519,  56  Am.  Rep.  821;  Daniek  t.  Chi- 
eatfo.R.  J.  d:P.R.Oo.illowH,S2;OreveT.  First 
Div.  St.  Paul  d  P.  R.  Co.  26  IHlnn.  66;  Oftieaifo 
dA.R  Co.  V.  Goodtoin,  111  111.  278,  282,  283, 
and  cases  cited;  fSUit  t.  Rock  Jtland  dt  M.  C. 
R  Oo.  14  West.  R».  872,  126  III  82;  Pretton 
T.  SaHne  d  S.  T.  B.  Ot.  70  Tex.  876;  Louit- 
eiOs,  iir.  0.  4  T.K  Co.  v.  Dickson.  68  MIm. 
380;  Northern  0.  R.  Co.  t.  Canton  County,  80 
Md.  854;  Cai^omia  S.  R.  Co.  t.  8o»thern  Pae. 
Ji.  Co.  67  CaL  09;  Mendry  v.  Trinity  4  &  J2. 

lat  U.  S..  Book  83. 


Cb.  (Tex.)  24  Am.  ft  Eng.  B.  K  Cat.  287; 
Wagner t.  Olevetand  d  T.  R.  OxSH  Ohio  Sr. 
576;  Hyde  r.  Manrhetter,  5  Da  G.  ft  S.  M.  249; 
Martin  v.  London,  a  if  A  &  Cb.  L.  &  1  Eq. 

145. 

It  Is  immaterial  when  the  right  of  eminent 
domain  ia  delegated. 
North  Hudson  County  B.  Oo.  r.  Booraem.  28 

N.J.  Eq,  450;  Springfield  it  I  8.  E.B.Oo.f. 
HaU,  67111.  99;  Garriton  t.  New  Tork,  88  U.  8. 
21  Wall.  208.  205  (22:  614);  Baltimore  <t  S.  R. 
Co.  V.  Nesbit.  61  U.  S.  10  How.  896  (13:  489); 
Hampton  v.  Com.  19  Pa.  829;  Cbm.  t.  Beatty, 
1  WatU,  382;  Totfs  Report,  17  Fa.  024;  Fen- 
don's  Petition,  7  Pa.  173;  Mills,  Eminent  Do* 
main,  §  98,  and  cases  cited. 

The  right  of  eminent  domain  always  exlsled 
at  common  law. 

Kohl  V.  U.  8.  91  U.  S.  876  (23:  4.';2);  East  8t. 
Louit  T.  ^.  j0An,  47  HI.  465;  Mills,  Eminent 
Domain,  48, 84,  85.  and  cases  cited:  Cooley, 
Const.  Lim.  (2d  ed.)  024.  086^  086.  517.  and 
cases  cited. 

The  prior  oeeupatloa  wttbout  uitiiority  of 
law  would  Dot  preclude  the  School  District 
from  takine  subsequent  measures  when  au* 
thorized  by  Taw  to  condemn  the  land  for  its  use. 

Second  T.  Milwaukee  dt  St.  P.  B.  Oo.  90  U.  S. 
28  Wall.  108. 118  (23:  67,  70),  and  cases  cited. 

The  School  District  Is  a  part  of  that  sorer* 
elgnly  to  which  the  power  of  eminent  domain 
is  reserved,  and  in  which  it  rests  and  abides. 

Marathon  Twp.  School  Diet.  v.  <?^.  89  Mich. 
484;  Widner  v.  State,  49  Ark.  172. 

The  practice  of  condemnation  for  a  school- 
house  exists  in  mnny  of  the  States. 

Mills,  Eminent  Domain,  g  17,  and  cases  cited; 
Totensftip  Board  Bdueationv.  Baekmann,4B 
Mo.  248;  WiUiamt  v.  Neufam  School  Dist.  88 
Vt.  871;  Peekhim  v.  North  Piwidenee  SAool 
Diet,  7  R  L  040;  long  T.  H^tOer,  86  Pa.  170. 

Mr.  Chi^  Juttiet  Foliar  delivered  the  opin- 
ion of  the  court: 

Upon  the  conceded  facts,  unless  the  blaintllT 
in  error  was  entitled  to  t>e  compensated  for  the 
school-bouse  in  qu^lon,  the  instruction  limit- 
ing the  recovery  to  three  thoustmd  dollars  was 
correct,  and  the  judgment  must  be  afSrmed. 

The  Constitution  of  the  State  of  Colorado 
provides  "that  no  person  shall  be  deprived  of 
life,  liberty  or  property,  without  due  process 
of  law;"  and  "that  private  property  shall  not 
be  taken  or  damaged,  for  public  or  private  use, 
without  just  compensation."  (An.  II.  S§  10, 
2ir;  Gen.  Stat.  Col.  1888,  pp.  84,  35.) 

Did  the  just  compensation  thus  secured  to 
the  owner  of  property,  taken  in  the  exercise 
of  the  power  of  eminent  domain,  include  in  this 
iiulance  payment  to  the  plaintiff  In  error  for 
the  Improvements  nude  by  the  Schotri  Dis- 
trict in  order  to  cany  out  tu  specific  use  and 
purpoae  for  which  Uie  land  was  reouiredr 
Could  plaintiff  in  error  property  insist tiiat  the 
loss  of  the  school-bouse  was  an  injury  which 
he  susuiined  by  reason  of  the  taking? 

The  argument  la  that  the  moment  the  school 
house  was  completed  It  belonged  to  the  owner 
of  the  land  by  operation  of  law,  and  therefor 
that  he  was  entitled  to  be  recompensed  for  It 
upon  condemnation.  The  maxim  guieguid 
pfan$atw  toto.  tote  eedtt,  is  not  of  anlvenaf  ap* 
plicatku.  Structures  for  the  purposas  of  trada 
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or  manufacture,  and  not  inteoded  to  become 
trrevocablv  part  of  the  realtr,  are  not  witbin 
tUerit1e(KaHjV'?MV.i*acani,  27  U.  S.SPet.  137 
[7:134]);  Dor  is  it  applicable  where  tbejr  are 
erected  under  af^reementorbr  consent,  ibe  pre- 
sumption  not  aruins  tbat  the  builder  iDtended  to 
traDsft-r  hia  own  improremenls  to  tbe  owner. 
And  courts  of  equity,  in  accord  witb  the  princi- 
ples of  the  civil  law,  when  Ibeir  aid  ia  soughl  by 
tbe  renl  owner,  compel  bim  to  make  allowance 
for  permunenl  improTcmenis  made  bona  fide  by 
ainirty  lawfully  inj>ossession  under  a  defective 
title.    Stotj,  Lq.  Jur.  g  1287. 

The  civil  law  recognized  tlie  principle  of  re- 
Imbuniiujr  to  the  bona  fide  possessor  the  expense 
of  his  improvements  if  he  wita  removed  from  his 
pnssrssion  by  the  legal  owner,  by  Htlnwing  bim 
the-  increase  in  tbe  value  of  tbe  land  crested 
thereby.  And  tbe  BoUernicnt  Luwsof  the  sev- 
eral Stales  proceed  upon  tbat  equitable  view. 
The  ri;;lit  of  recovery,  wbere  the  occupant  in 
powl  faith  believes  himself  to  be  the  owner,  is 
ili'c)iircd  to  stand  upon  a  principle  of  natural 
jui^iice  and  equity,  and  such  laws  are  held 
not  to  be  tinconsruiitional  as  impairing  vested 
rights,  iiince  they  adjust  the  equities  of  the  par- 
tie-i  us  nearly  as  possible  according  to  natural 
justice;  and  in  its  application  as  a  shield  of 
protection,  tlie  term  "vested  rights"  is  not  used 
fn  nny  narrow  sense,  but  as  imptying  a  vested 
iuierest  of  which  the  Individual  cannot  be  de- 
privt'd  nibitrurily  without  injustice.  Thegen- 
eral  welfare  and  public  policy  must  bcrezarded, 
and  the  eijuul  and  impartial  protection  of  the  in- 
terests of  all.   C!ooIey,  Const.  Lim.  *8S6,  *380. 

But  if  the  entry  upon  land  is  a  nabid  tres- 
pass, buildings  permanently  attached  to  the 
(5621  soil  become  die  property  of  tiie  owner  of  the 
latter.    The  trespasser  can  acquire  no  rights  by 
his  tortious  acts. 

Tilt:  circuit  court  was  not  dealini;  with  an 
action  of  cjectmeut  or  trespass,  but  simply  with 
a  proceeding  in  theexerciseof  the  rifiht  of  emi- 
nent domain.  That  right  b  tbe  olTspring  of 
political  uecc9<ity.  and  is  inseparable  ftom 
sovereignty  unless  deotcd  to  it  by  Its  funda- 
mental law.  It  cannot  be  eicerclsed  except 
upon  condition  tbat  just  compeneatton  shall  be 
made  to  the  owner,  and  it  is  tbe  duty  of  the 
Btiite,  in  the  conduct  of  the  inquest  by  which 
tbe  com|>ensntion  is  ascertaineil,  to  see  that 
It  is  just,  not  merely  to  the  individual  whose 
proiM-rty  is  taken,  but  to  the  public  which  is 
to  pay 'for  ii,  Oarriton  v.  A'ete  fork, 
6.  21  WaU.  196,  204  [22:012,  6141;  Kohl  v. 
UhiU-d  Slata.  91  U.  8.  807.  371  [23:449.  4W|. 
The  occupancy  here  was  in  no  respect  for  a 
private  purpose  or  pecuniary  frain,  but  strictly 
and  wholly  for  tbe  public  use.  There  could 
be  no  presumption  that  this  public  agent  in- 
tendetl  to  confer  public  properly  upon  a  private 
individual,  nor  were  tbe  circumstances  such 
as  to  impart  the  chamcler  of  willful  trespass 
to  the  entry  by  the  District,  or  Imiiose  liability 
to  the  forfeiture  of  improvements  made  in 
dlachni^e  of  iis  public  duty. 

It  is  among  the  agreed  facts  In  the  case  that 
the  premises  appropriated  were  necessary  for 
the  schools  and  were  taken  for  that  public  use; 
tbat  though  the  District  had  knowledge  of  the 
issuing  of  a  patent  covering  the  property,  yet 
it  purchased  the  adverse  tide  of  the  paily  then 
lo  possession,  believing  it  to  be  better  than  the 
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patent  title,  and  upon  the  advice  of  reputable 
counsel,  who  bad,  on  Investigation,  reported 
against  the  validity  of  the  ptttcnt  nnd  in  favor 
01  the  validity  of  tbe  title  purchased,  and  paid 
thirty-five  hundred  dollars,  which  waa  five 
hundred  dollars  more  than  the  actual  value, 
without  the  building,  was  admitted  to  be  when 
the  trial  took  place;  and  tbat,  notwithstanding 
notice  that  it  was  proceeding  at  Its  |ierll.  ft 
erected  the  building  in  reliance  upon  such 
belief  that  it  bad  £e  better  title.  The  only 
le^timate  iofeience  from  these  facts  is  that  the 
District  acted  throughout  In  good  faith,  as 
tbe  opposite  of  fraud  and  bad  faith,  and,  al- 
though it  may  have  been  wholly  mi<itakeD,  the 
Intention  guided  the  entry  and  fixed  its  char-  [S63] 
acter.  and  it  cannot  be  held  to  have  bQCU  such 
a  trespass  as  to  Justify  the  claim  that  tbe  scbnol 
building,  erected  in  siiuilar  good  faith,  ao  be- 
came part  and  parcel  of  the  luud  as  to  entitle 
tbe  owner  to  recover  its  value.  Plaint  iff  in  error 
knew  when  he  obtained  tbe  title  tbat  the  land 
was  in  necessary  use  by  the  public  for  a  purely 
public  purpose,  and  that  no  intention  of  part- 
tog  with  tbe  structures  could  be  imputed:  and 
no  notice  of  what  his  grantor  or  himself  in 
tended  to  Insist  on  coulddestroy  the  good  faith 
In  fact,  which  the  conceded  belief  of  tbe  Dis- 
trict Imparted  to  its  conduct. 

In  Wiight  r.  ifattitm,  59  U.  S.  18  How.  50 
[1S;280j,  this  court,  in  considering  a  statute  of 
tbe  Slate  of  Illinois  In  protection  of  i)ersons 
"in  tbe  actual  possession  of  lands  orteiienients 
under  claim  and  color  of  title  made  in  good 
faith,"  reiterated  the  rule  that  color  of  title  is 
matter  of  law,  but  good  faith  in  tbe  ptuty 
claiming  under  such  color  Is  purely  a  question 
of  fact:  and  held  tbat,  while  defects  in  the  title 
might  not  be  urged  against  itas  destroying  color, 
they  might  have  an  important  and  legitimate 
influence  in  showing  a  want  of  confidence  and 
good  faith  in  tbe  mind  of  the  vendee,  if  they 
were  known  to  bim,  and  be  therefore  believed 
the  title  to  be  fratidulent  and  void.  T^e  court 
approved  of  the  opinion  of  the  Supreme  Court 
of  Illinois  In  Wooduiard  v.  BlaneAard,  IS  111. 
424,  in  which  it  was  said  by  Scales,  Ch.  J.,  that 
"the  state  of  mind  of  tbe  party  in  relation  to 
such  title  was  an  existing  truth  which  must  be 
ascertained  and  found  as  a  fact  in  the  cause. 
Miiny  independent  facts  and  surrounding  cir- 
cumstances may  be  Admissible  fn  evidence, 
and  legitimately  considered  as  ef<tablisbing  or 
iropeachlD^  the  state  of  mind  In  its  good  faith, 
honest  belief  or  trust  in,  or  dependence  upon, 
such  title."  And  this  language  was  quoted  by 
the  court  from  tbat  opinion:  "Oood  faith  u 
doubtless  used  here  in  its  popular  sense,  as 
tbe  actual,  existing  state  of  the  mind;  whether 
80  from  Ignorance,  skepticism,  sophistry, 
delusion,  fanaticism  or  Imbecility,  and  with- 
out regard  to  what  it  should  be  from  given 
legal  standards  of  law  or  reason."  Ewing  v. 
Burnet,  86  U.  8.  11  Pet.  41  [9:6341;  PilUne  v. 
RoberU,  S4  0.  a  18  How.  479  [l4:22tj}.  As  re 
marked  by  Beckwtth,  <A,  is  McCagg  v.  Beaeoek, 
84X11479,479:  "The  good  faith  required  by  tbe  (564] 
statute,  Id  the  creation  or  acquisition  of  color 
of  title.  Is  a  freedom  from  a  design  to  defraud 
the  person  having  the  better  title;"  and  "the 
knowledge  of  an  adverse  claim  to,  or  Ken  upon, 

ftroperty,  does  not,  of  llsclt.  Indicate  bad  faith 
n  a  purchaser,  and  is  not  kven  evidence  of  it, 
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nnlev  accomiMuiled  br  aome  improper  nmai  to 
defeat  such  clatm  or  lien." 

We  are  of  opinion  that  plaintiff  in  error  coold 
not  auccessfully  contend  that  the  School  Dis- 
trict should  be  treated  as  a  naked  trespasser. 
And  as  the  actual  value  of  the  land  at  the  time 
of  the  trial  must  have  included  whatever  in- 
crease mnj  have  Inured  hj  reason  of  its  adap- 
tability to  school  purposes  and  eveiy  other 
element  entering  into  its  cash  or  market  value, 
as  iesied  hy  its  capacity  for  any  and  all  uses,  it 
follows  that  the  true  criterion  of  recovery  was 
adopted. 

It  is  not  denied  that  the  School  District, 
when  it  filed  its  petition,  was  entitled  to  acquire 
the  properly  In  the  erorcise  of  the  power  of 
emioeoUdomain,  but  it  Is  said  that  it  could  not 
do  so  prior  to  February  18,  1883,  the  date  of 
the  passage  of  an  Act  renderini;  such  action  on 
its  part  lawful.  {Sess.  Laws  Col.  1888,  p.  268; 
Q«n.  Stat.  S  8044,  p.  888.)  But  we  cannot  per- 
ceive that  this  affects  Uie  pieciae  question  be- 
fore us.  Inability  to  oonoemn  indicates  that 
possesion  was  not  taken  with  the  view  of  pro- 
ceedings to  that  end,  but  that  Is  conceded  on 
the  other  ground  that  the  School  District  be- 
lieved that  it  had  the  belter  title  and  erected 
its  building  accordingly.  Whra  it  came  to 
poMess  and  exercise  the  power,  the  Inquiry  was 
limited  to  such  compensation  as  was  Just  and 
did  notembrace  remote  or  speculative  damages, 
or  pavment  for  injuries  not  properly  suscepti- 
ble oi  being  claimed  to  have  becai  sustained. 

It  was  ruled  in  Seeombe  v.  Milieaukee  d  8t. 
P.  R.  Co.  90  U.  S.  28  Wall.  108, 118  [28:67,  70], 
In  relation  to  the  taking  of  private  property  by 
a  railroad  company  under  the  power  of  eminent 
domain,  that  "iwlor  occupation  without  author- 
ity of  law  would  not  preclude  the  company 
from  taking  subsequent  measures  authorlxed 
law  to  condcnn  the  land  for  their  use.  If  the 
company  occupied  the  land  before  condemna- 
[B65]  tioQ  without  the  conaent  of  4he  ownen.  and 
without  any  law  authorizing  it,  they  are  liable  in 
trespass  to  the  penons  who  owned  the  land  at 
the  time,  but  not  to  the  present  pUintiff." 

Plaintiff  bi  error  obtained  the  legal  tiUe 
February  2,  1884,  and  this  petition  was  filed 
the  second  day  of  June  of  that  year.  If  he 
suffered  injury  by  being  kept  out  of  possesnioo, 
for  which  he  could  recover  damages,  they 
oould  not  be  lasBMed  in  this  action,  and  there 
li  nothing  in  the  record  to  show  that  any  dalm 
to  that  effect  was  made. 

Chapter  XXXI.  of  the  General  Laws  of  Col- 
orado treats  of  eminent  domain,  and  consti- 
tutes chapter  XXI.  of  Dawson's  Code  of  Civil 
Procedure,  referred  to  in  the  record.  Section 
S5S  provides  that  "in  estimating  the  value  of  all 
property  actually  taken,  the  true  and  u;tual 
Talue  thereof  at  the  time  of  the  appraisement 
iball  he  allowed  and  awarded,"  and  that  "in 
all  cases  the  owner  or  owners  shall  receive  the 
full  and  actual  value  of  all  property  actually 
token."  (Dawson's  Code  1884,  p.  80.)  This 
means,  of  course,  the  value  of  the  owner's  real 
Interest.  It  was  agreed  that  at  the  time  of  the 
trial  the  actual  value  the  land,  "wlthouttbe 
Improvemeata  thereon  made  by  tbe  school 
board."  was  three  thousand  dollaie,  so  that,  as 
before  stated,  the  sole  question  is  whether  the 
circuit  court  erred  In  boldine  that  the  defend- 
ant could  not  be  ■llowetl  lorue  imiaovemcata. 
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We  think  that  Id  this  there  was  no  eirar.  In 

our  jud;!:ment,  the  technical  rule  of  law  invoked 
to  sustain  the  defendant's  contention  that  Le 
owned  the  school-house  was  inapplicable,  and 
the  value  of  the  improvements  could  not  justly 
be  included  In  the  compensation.  Numerous 
well-coasi<lered  decisions  of  the  state  courts 
announce  the  same  result.  JutUee  v.  NetVue- 
honino  Vatteif  R.  Co.  87  Pa.  28.  88;  Jona  t. 
yew  Orleana  <t  8.  R.  Co.  70  Ala.  2?7;  Lyon  t. 
Oreen  Bay  <£  M.  R.  Co.  42  Wis.  538;  Chieaffo 
d:A.RQ>.  V.  Ooodmn,  111  III.  278:  On^n 
R.  d  Nan.  Co.  v.  MotUr,  14  Or.  819;  Morgaa't 
Appeal,  80  Mich.  675. 
The  Judgment  i»  affirmed. 


DAVID  ARMSTRONG.  Receiver  of  the  Pi-  (433] 
DBUTT  National  Bank  or  Cuouihati, 
Ooio,  Appt,, 

V. 

THE  AMERICAN  EXCHANGE  NATION- 
AL BANK  OF  CHICAGO,  JLUNOIS. 


SAME  e.  SAME. 

<8ee  B.  C.  Reporter's  ed.  ttMTOJ 

Foreign  hiUef  etehange — eontideration — deposit 
of  drtuft— notice— depotit  ticket— ettoppel  hg 
repreeentation—eert^ate  efd^oeit—rigJuiof 
reeeivir^bank— receiver  of  bank,  when  estopped 
—pagment  cf  eertifieate—Uahitity  ef  bank  it- 
euing  it — improper  vet  (f  ^proeeeda~UUgat 
trantaetion—reeoeerjf  vpon— obligation  con- 
nected mtii,  when  enforced — intere^  on  re- 
ceiver'a  dividend. 

I.  A  draft  drawn  In  Ohio,  upon  a  bank  In  New  Twk, 
and  payable  In  New  York,  la  a  fontgn  blU  of  ex- 
otaanse. 


Nom— Bills  drawn  In  one  Stote  and  iwvaMe  m  an- 
other art  foreU/n  bUbi.  See  note  to  Buokner  v.  Fin- 
ley,  Bk.  7,  p.  6S8. 

Wfien  bank  eharglnQ  MB  or  note  to  maker,  or 
endainoJuiiaervUh  the  amomit  oftdteAarua  aOier 
parties,  see  not*  to  Brown  t.  Barrr,  Bk.  1,  p.  <8B. 

An  to  dcc«pCanee  or  pronUM  to  aeeeot,  1>y  letter  or 
teUgram,  see  note  to  CooUdge  v.  Faraon,  Bk.  4,  p.  18G. 

At  to  tranter  ttf  MDt  by  dHtvery  or  ontsntRMU;  nb- 
I4ntlon  qf  oasiirRor  orlrwisN'vwr-aee  «oa  toPooae 
V.  Dwlffht,  Bk.  1S.P.  Ml 

Attoeeeurltue  gteen  for  monej/  lost  at  pToKsee 
note  to  TbompaoD  v.  Bowie.  Bk.  U.  p.  liS. 

A»  to  who  wfU  be  deemsd  to  have  acte4fn  good/oM 
In  toMniRiiAat  to  nottee  to  prwmt  holder  from  rt- 
emerVi  see  note  to  Fowler  v.Btnntlr.Bk.  10.  p.  its. 

Am  torlpftU  of  holder  ef  eommerelal  paper  (ram- 
/erred  after  Oue,  see  note  to  Toiaj  V.  Smith,  Bk.  U, 
p.  931. 

Lex  lod  and  lez  fori  at  to  ftitsnirstattim.  tfteC 
and  valldttyo/MOi  and  notes,  andnsnrif;  SeenoCeto 
Slaoum  V.  Pomery.  Bk.  8,  p.  Kb. 

When  an  Indorwr  can  aOege  want  of  eonelderatfon, 
dwYM.  Jravd  and  otAer  de/'enaet,  see  note  to 
U'Dooald  V.  If asTUder,  Bk.  T,  p.  TU. 

Am  to  MoMUv  ami  rl(^  o/  Indorwr  h^orv  povss, 
lee  note  to  Rvy  v.  Simpeoa.  Bk.  16,  p.  SSOi 

A%  to  eert^^leatfon  o/  oheefta;  HobUtty  <^  banfc  on,— 
Me  note  to  Merotkanta  Bank  of  Boston  v.  8Ut«  Bank 
ot  Boston.  Bk.  U,  p.  100& 

At  to  (lobiHtv  of  o  bonfi  upon  a  eheek  drawn  upon 
a,BeenototoNatkNMlBsnkofBepnbUev.lllUard. 

Bk.U.p^  «r. 
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Oci.  Trail. 


IL  In  a  tolt  OD  a  bill  of  txehaafffl  br  tba  payee 
avaluC  tbf  drmwer.  want  of  oonslderatloa  from 
tbe  purchaser  <tf  the  bill  caanot  be  ibowo,  U  tbe 
paree  )■  a  bona  fids  hold«r  for  value,  tbe  pur* 
ebaner  not  belny  tbe  drawer^  avent  In  deUverloff 
the  bill  totht  payee. 

•.  Where  a  draft  li  deposited  with  a  bank  by  tbe 
bolder,  and  the  hank  plaoee  tbe  draft  to  the  de- 
positor's oredit,  as  oasb,  and  pays  his  oheoka  drawn 
on  It,  the  bank  beoomes  tba  owner  of  tbe  draft 
for  Talue. 

4.  Tbe  faot  that  tb0  draft  WH  payable  to  ttaeotdw 
of  the  bank  was  not  notice  to  the  bsnk  that  the 
bolder  wu  not  its  purchaser  or  remitter. 

t.  A  deposit  ttoket  made  by  the  assistant  cashier  of 
tbe  bank  for  the  me  of  theoffloersof  tbe  bank, 
and  cot  seen  DOT  awnted  to  by  thedepoaltor.  did 
not  Change  the  terms  of  the  deposit  as  between 
the  bank  and  tba  deposlior. 

t.  Where  a  bank  represents  to  another  bank  that 
a  bolder  of  a  draft  is  a  bona  fide  holder,  and  It 
takes  the  draft  on  deposit  and  places  it  to  the 
holder's  credit  and  pays  bis  checks,  relsiag  on 
such  repmentatlon,  the  former  bank  laestopped 
from  showinf;  thatsuch  holder  was  not  a  bona 
tide  holder  oi  the  draft,  and  Its  zeoelrer  stands  in 
no  better  position. 

T.  A  letter  of  advice  or  statement  written  by  the 
cashier  of  one  bank  to  another  bank  slating  that 
a  person  thereto  named  has  deposited  with  the 
former  bank  a  sum  of  money  tfaereia  stated  to 
the  credit  of  tbe  latter  bank  for  the  use  of  an- 
other,  is  a  oertltlcato  of  deposit. 

t.  Tbe  bank  to  whose  credit  the  moneys  were  thus 
Stated  to  be  deposited,  by  receiving  gucb  oertlfl- 
oate  and  applying  It  to  tbe  use  of  tbe  person  di- 
rected therein,  became  an  innocent  purchaserfor 
Talue  of  the  oertUloate,  and  the  bank  writing  it 
became  Indebted  In  ita  amount  to  the  back  re- 
ceiving It. 

•l  Tbe  subsequent  raodTO'ttftiie  bank  who  made 
sucb  oertltloate  is  estopped  from  setting  up  tbe 
falsity  of  tbe  statement  therein  that  the  money 
was  deposited  with  It  to  the  credit  of  the  other 
bank,  after  the  latter  has  acted  upon  it 

10.  Tbe  certificate  of  deposit  was  as  much  applied 
to  tbe  use  of  the  person  named  therein  as  havlog 
made  the  d^uelt,  by  paying  bis  Indebtedness  to 
tbe  barik  recti vingit,  as  by  paying  what  he  owed 
to  any  other  party. 

11.  Tf  the  person  stated  In  the  oerttOcate  as  having 
made  the  deposit  to  tbe  oredit  of  tbe  bank  ro- 
ceivintf  It  did  not  in  fact  deposit  tbe  money  as 
stnt4.>d  by  tbe  bank  making  the  oertlflcste,  the  re- 
(«ivcr  of  tbo  latter  bank  must  make  good  tbe 
representation  by  placing  a  like  amount  to  tbe 
credit  of  the  bank  who  received  the  certificate. 

tX.  Tbebankrecolvlngtheoertlflcateof  deposltwaa 
bound  to  honor  the  oheoks  of  tbe  person  named 
tbcrelQ  drawn  on  the  fund,  and  could  not  refuse 
to  pay  tbem  on  the  ground  that  such  person  In- 
tended to  make  a  Improper  use  of  the  money, 
such  as  to  pay  a  gambling  debt 

U.  Inasult OB theoertifloateof  deposit broughtby 
tbe  bonk  which  received  Itagalnst  the  receiver  of 
the  bank  which  issued  it,  the  latter  cannot  defend 
OD  tbe  ground  that  tbe  plaintiff  knew  that  if  it 
paid  over  the  moneif  to  the  person  named  In  the 
oertiflcate,  as  the  bank  Issulnir  it  requested,  tbe 
money  would  be  used  In  an  Illegal  transaction,  in 
which  tbe  plaintiff  did  not  participate  and  of 
which  tt  bad  no  knowledge  or  notice. 

U.  WbscelosBBataftvebesamadelnanlUagaltrans- 
aetlon.  a  person  who  lends  money  to  the  loser, 
with  which  to  pay  the  debt,  oaa  recover  the  loan, 
notwithstanding  Ua  knowledge  of  tbe  Atot  that 
tbe  monsgr  VM  to  beao  used. 
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15.  An  obligation  will beenfoToed.tbonirhlndlrect- 
ly  connected  with  an  Illegal  transaction,  if  It  Ig 
supported  by  an  Independent  consideration,  so 
that  the  plaintiff  does  not  require  Um  aid  of  ttaa 
Illegal  transactUm  to  make  out  lito  caie. 

18.  Interest  on  a  dividend  declared  by  a  rseelvsv 
should  be  allowed  from  tbe  time  It  was  declared 
and  ought  to  have  been  pah). 

INoB.  UlOTllll.T 

Submitted  Jan.  IS.  1890.  Decided  MarA8, 1890. 

APPEALS  from  decrees  o(  tbe  Circuit  Court 
of  tbe  Uoited  States  for  the  Southern  Di>. 
trict  of  Ohio,  tbe  decree  in  N&  1110  beinfr  one 
direction  defendant  to  allow  the  plalQtta*8c]aiin 
on  the  draft  in  qaestion  for  its  full  amount 
against  the  assets  in  his  hands  as  receiver  and 
to  satisfy  It  by  dividends  from  tbe  assets  of  the 
Fidelity  Bank  and  to  pay  the  dividend  of  29 
per  cent  already  declarea,  with  Interest  from 
date  of  divideoa  and  the  costs  of  the  suit;  snd 
the  decree  to  No.  1111  helnjc  that  the  plaiolifE 
is  bona  fide  holder  of  the  certificate  of  deposit 
for  valuable  consideration,  and  that  such  cerltfl- 
cate  is  a  valid  claim  for  tbe  balance  due  on  U 
against  the  assets  in  the  hands  of  defendant  as 
such  receiver,  and  that  he  saiisfy  the  same  by 
paying  dividends  from  tbe  assets  of  said  bank, 
and  that  he  pay  thereon  said  dividt-od  of  25  iter 
cent  already  declazedf  with  Interest  ud  costs. 
AJ^med. 
The  facts  are  stated  in  the  oplofon. 
Mr.  John  W.  Herron.  for  appellant: 
Tbe  court  erred  In  giving  a  judament  for  in- 
terest on  the  amount  of  diTlaeod  previously 
declared. 

White  T.  KitoK,  111  U.  8.  784  fSS:  608). 

The  whole  doctrine  of  Iwdb  ode  holder,  as 
applied  to  negotiable  instruments,  rests  upon 
the  mode  of  negotiation  or  transfer  which  is 
peculiar  to  commercial  paper. 

Neto  York  C.  T.  Co.  v.  Wyandotte  Nat.  Bank, 
101  U.  S.  68  (25:  876);  Voree  v.  Boaenb&ri/,  12 
Neb.  448:  Chariton  Plots  Co.  v.  Jjntidton,  16 
Neb.  877;  Aldrieh  t.  Stoekaett,  9  Allen,  40. 

A  certificate  of  d^o^t  d^ed.  executed  and 
payable  in  Oldo  la  governed  b7  the  law  of 
Ohio. 

It  is  not  "negotiable  paper''  according  to  the 
statute  of  Ohio,  and  a  bona  fide  holder  aa  such 
acquires  no  greater  right  than  the  pecaini  to 

whom  it  was  given. 

ffytev.  Thompaon,  IfOhio  St.  681;  Tieen  v. 
Hanford.  81  Ohio  St.  194;  Weber  v.  OrUn,  91 
Mo.  677;  Nea  York  C.  T.  Co.  v.  Wyandotte  Nat. 
Bank,  101  U.  S.  68  (25: 876). 

A  delivery  of  this  letter  of  advice  by  Wll- 
shire  as  Harper's  agent  to  the  appellee  could 
effect  nothing  as  against  the  Fidelity  Bank. 

GoUtnan  v.  Bichet,  29  Eng.  L.  h  £q.  823; 
PoUard  T.  Vinton,  106  U.  8.  7  (26:  998);  Farm- 
ere  AM.  Bank  v.  Butehare  d  D.  Bank.  16  N.T. 
125;  Grant  v.  Norway,  10  C.  B.  665;  iSfrn  t, 
Niehoti,  I  Salk.  289;  Baxend^  r.  Bennett,  U 
R.  8  Q.  B.  Div.  526. 

Tbe  appellee  is  not  a  bona  flde  holder  for 
value. 

Stewart  r.  Laneine,  IM  0.  S.  SOS  (86: 66«1; 
Marion  Qmnty  f.  Clark.  94  U.  S.  278  (24:  59). 

The  paper  in  question  is  invalid  by  reason  of 
tbe  illegality  of  the  traasaction  in  which  it 
originated. 

Pearee  v.  FoAte.  118  HL  288;  Cofnan  v.  Toum, 
90  ni.  App.  76;  Ba^nd  v.  Leavitt,  46  VllcL 
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447;  Bnmm  t.  Tarhington,  70  U.  S.  8  Wall. 
877  (18:  255);  Ounningham  t.  Augusta  Jfat. 
Bank,  71  Oa.  400. 

A  person  is  estopped  onlT  to  far  as  hlsirord* 
or  coDduct  bave  ionuencea  aootlier  party. 

MerriU  v.  Tyler  (N.  Y.jaSelden's  Notes.  47; 
OttfRpbeU  T.  XiehoU.  38  N.  J.  L.  82;  I>rf$ter  t. 
Mittouri  di  I.  a  Oo.  98  U.  S.  92  (28:  815}. 

Interest  oo  the  dividend  should  not  bave  been 
Bllowetl. 

While  T.  Knag.  Ill  U.  8. 784(28:  608);  Bethel 
F.  A^at.  Bank  t.  Pahgutogu4  Bank,  81  U.  8. 
14  WaU.  402  (20:  845);  Ckemieat  Jfat.  Bank  v. 
Bailey,  12  Blatchf.  480. 

Meur:  W.  H.  Swift  and  C.  B.  Matthews, 
for  appellee: 

If  the  nmitter  purchase  the  bill  of  credit  for 
himself,  and  sell  it  in  good  faith  to  the  payee, 
the  drawer  caanot  resist  the  payee's  suit  for 
want  of  consideration  if  the  xemitler  MIed  to 
pay  the  piircbase  money. 

1  DnnleJ,  Neg.  loaf.  §  178;  Mttnroe  t.  Bnr- 
dier,  8  C.  B.  801;  1  Farsons,  Notes  and  Bills. 
181:  Watum  t.  Bumtt,  8  Beat  ft  8.  84;  South 
Boston  Jran  Co.  T,  ATiM,68He.  188;  Glaaeoek 
V.  Hand,  14  Mo.  SSO;  Horn.  t.  Fuller,  6  N.  H. 
611;  St.  Louis  dt  8.  F.  R.  Co.  v.  Johmton,  27 
Fed.  Rep.  248.  23  Blatchf.  489. 

When  a  siglit  bill  is  deposited  vitb  a  bank  by 
a  customer  aud  a  credit  la  given  him  bv  the 
bank  for  the  paper.  If  the  etistomer  araws 
checks  against  the  credit,  the  bank  acquires 
title  to  the  paper. 

IHrelevilU  Nat.  Bank  v.  Bank  <^  Monroe,  88 
Fed.  Rep.  408;  Re  Madison  Bank,  5  Biss.  615; 
Clark  T.  MereAants  Bank,  Z  N.  T.  380;  Stuy- 
9e»ant  Bank  v.  National  M.  Bank,  7Lans.  197. 

Checks  deposited  in  a  bank  and  placed  to  the 
credit  of  the  depositor  become  the  property  of 
the  bank. 

Re  Franklin  Bank,  1  Paige,  349;  Piatt  t. 
Beebe,  57  N.  Y.  889;  Metrope^itan  Nat.  Bank 
T.  loj/d,  90  N.  Y.  5S0;  Brooks  t.  Bigeloa,  142 
Mass.  6;  National  Commareiai  Bank  v.  MiUer, 
77  Al«.  1«8;  Ayra$  v.  Farmers  A  ¥.  Bank,  79 
Mo.  421;  Flanneryy.  Goatst,  80  Mo.  444;  Titus 
T.  Mecitanies  Nat.  Rank.  8eN.  J.  L.  688:  Ter- 
hune  V.  Bergen  County  Bank,  84  K.  J.  Eq.  867; 
First  Nat.  Bank  v.  Crawford,^  CAn.  Super.  Ct. 
Rep.  125;  Re  Carea's  Estate  Act,  31  Beav.  89; 
Be  parte  RieMale,  L.  R.  19  Cb.  Dir.  409. 

A  written  statement  by  a  bank  that  it  has  re- 
ceived on  deposit  a  certain  sum  of  money  for 
the  account  of  some  parly  named  in  the  ioatni- 
meat  is  a  certj6cate  of  depodL 

Morse,  Banks  and  Banking,  68:  Bart  r.  Life 
Asao.  64  Ala.  495;  Long  v.  btraus,4Weat.  Rep. 
285,  107  lod.  04;  Delaware  &  H.  Canal  Co.  v. 
Pennsylvania  Coal  Co.  76  U.  8.  8  Wall.  27fl 
(19:  349):  /.ynchr.  OoMmnith,  640a.  60;  Story. 
Bills.  §  459;  8  Daniel,  Neg.  Inst  800.  %  1790; 
1  Rnndolpli.  Com.  Paper,  §  10. 

Cerriflcatea  of  deposit  are  notbing  more  nor 
less  tliHQ  promissory  notes. 

1  Parsons,  Notes  and  Bills,  26;  Morse,  Banks 
and  Banking,  63,  64;  Miller  v.  Austen,  54  U.  8. 
18  How.  218  (14: 119);  Curtis  y.  Leavitt,  15  N. 
Y.  02;  Leavitt  v.  Ptilmer,  8  N.  Y.  84;  Barnes  v. 
Ontario  Bank,  19  N.  Y.  162;  Orleans  Bank  v. 
MtrriH,  2  Hill,  295;  Bank  of  Peru  v.  Fhrns- 
wr/r(A,  18  III  5((8;  laughlin  t.  MarshaU,  19111. 
890;  Hunt  t.  2>mntf,  87  III.  187;  White  v. 
FrankUn  Hank,  28  Pick.  181;  BaH  v.  Lift 


Asao,  64  Ala.  405;  XHgore  t.  BuWey,  14  Conn, 
862;  Lindsey  v.  MeOMlai*^.  18  Wis.  4tl2:  GhO' 
licothe  Bank  T.  BoAie,  6  Bnrh.  288;  Poorman  t. 
Milts,  36  (Jal.  118;  Hatleton  v.  Ooiumbus  Union 
Bank,  32  Wis.  61;  Tripp  v.  Oltrtenius,  8tt 
Mich.  404;  Bean  t.  Biggs,  1  Iowa,  488;  Bows 
T.  Bartness,  11  Ohio  St.  449. 
No  precise  words  of  contract  are  necessary, 

grovided  they  amount  in  legal  effect  to  a  ptoin- 
eto  pay. 

Byles,  Bills,  8;  Cvmmintjs  t.  Oassett.  10  Vt. 
808;  Franklin  v.  Marsh,  6  N.  H.  864;  Hussey  T. 
Window,  69  Me.  170;  Fleming  Bvrge,  6  Ala. 
878;  Blood  T.  NortAup,  1  Eao.  28;  Hnn-y 
V.  Shirley.  7  Mo.  48;  ZsmAI  t.  PtOaur.  8  N. 
Y.  85. 

The  contract  between  the  two  binka  wna 
made  in  Illinois,  and  must  be  interpreted  1^ 

the  law  of  that  State. 

Beudder  y.  Union  Nat.  Bunk  ^  CBUftUV,  M 
U.  8.  406  (28:  245). 

A  bank  having  received  a  depoalt  must  honor 
the  customer'a  (Uiecka  against  it.  It  cannot  re- 
fuse to  pay  on  the  ground  that  the  customer 
intends  to  make  an  improper  use  of  tbe  money. 

Tenant  v.  ElXiott,  1  Bos.  &  P.  8;  Fanner  t. 
Ruttdl,  1  Bos.  A  P.  806;  Sharp  v.  Taylor,  % 
Phil.  801;  Armstrong  v.  Teler,  24  U.  8.  11 
Wheat.  268  (6:  408);  Memair  v.  Qibbes,  68  U. 
8.  17  How.  282  (15:  182);  Kintman  t.  Park- 
hurst,  60  -U.  S.  18  Bow.  880  (16:  886);  Brooks 
V.  Martin,  69  U.  8.  S  Wait  70  (17:  782);  ilanU 
ers  Bank  v.  Union  Bank,  88  U.  8.  16  Wall. 
488  (21:  473>;  Union  Pae.  R.  Co.  Dvrant,  95 
U.  8.  676  (24:  891);  CaldweU  v.  Harding,  1 
Lowell,  826;  Central  Trust  Oo.  t.  (^io  C.  R. 
Oo.  28  Fed.  Rep.  806;  Wann  t.  5  Fed. 

Rep.  684;  Western  V:  TeUg.  Co.  v.  Union  P. 
n.  Co.  1  McCrary,  558;  Burke  v.  Flood,  S  Sawy. 
220.  MeMieken  v.  7>rtn.  69  U.  8. 16  How.  507 
(16;  604);  Nicholson  v.  Oooeh,  6  £1.  &  Bl.  999; 
7)/ler  V.  CarUste,  4  New  Eng.  Rep.  409, 70  Me. 
210;  MeQawekv.  Puryear.tColdw.  (Teoo.)  84; 
Waugh  V.  Beek,  6  Cent.  Rep.  686,  114  Pa.  422; 
Faikney  Reynow,  4  Borr.  2069;  Petrie  v. 
Hannay,  8  T.  R.  418;  Farmer  r.  Russell,  1  Boa. 
ft  P.  296;  BArman  Umon  O.  L.  Ins.  Oo.  85 
Ohio  St.  824. 

Mr.  Justice  Blatehford  delivered  tbe  opin 

ion  of  the  court: 

These  are  appeala  by  David  Armstrong,  re- 
ceiver of  tbe  Fidelity  National  Bank  of  Cloein* 
nat),  Ohfo,  from  decrees  rendered  against  him 
by  the  Circuit  Court  of  tbe  United  States  fw 
the  Southern  District  of  Ohio,  in  two  suits  in 
equity  brought  against  him  in  that  court  by 
the  American  Exchange  National  Bank  of 
Chicago,  IlliDoIs.  The  first  case  will  be  re- 
ferred to  as  Nou  1110,  and  tha  second  case  as 
No.  nil. 

Na  1110  was  commenced  on  (he  6th  of  No* 

vember,  1887,  by  a  petition,  which  was  d^ 
murred  to  by  the  defendant,  Tbe  demurrer 
was  overruled,  tbe  defendant  answered  the  pfr 
titlon,  and  there  was  a  replication  to  the  an* 
swer.  Then,  by  leave  of  the  conrt,  a  bill  in 
equity  was  flleci  in  place  of  the  petition.  Tha 
liill  M  ta  forth  the  following  facta:  The  plnin- 
itfT  is  a  corpoKiion  under  the  laws  of  tin 
United  States,  doing  a  general  banking  busi> 
neea  in  Chicago,  Itlinou.  The  defendant  ii 
the  lecefver  of  tbe  Fideli^  KatlowU  Bauk  of 
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SupHiuis  CoDHT  or  ran  Umixkd  Statei. 


Oor.  TuH. 


CincinnnH,  Ohio,  n  corporntton  created  under 
Uie  )uw8  of  tlie  L'liited  Slates,  wliich  did  a 
ffeneral  basking  business  in  CincinTinli,  Ohio. 
On  tlie  15th  of  June.  lt(87,  the  plaintiff  l«ecame 
the  owner  and  holder  of  a  draft  drawD  by  the 
Fiilflity  Bnolc  on  the  Chemical  Nniional  Baok 
or  the  Cily  of  New  Yorlc,  a  copy  of  which, 
Willi  all  credits  and  iodorsuuieuts  tbeiecm,  is 
■s  follows: 

"  Thr  Fidelity  National  Bank. 
"tlOO.OOO.OO. 

"CinciDnati.  June  14,  1887.  No.  16,412. 
"  Phv  1o  the  onierof  American  Exch'ire  Nat. 
B'k,  Chicago,  0Q$  buiidred  ilioii)!nnd  dollars. 

"  Bcuj.  E.  Hripkins. 
"As.  Cas.  Cashier. 
"To  the  Cbemfcal  National  Bank,  New 
Tork  City." 

Indorsed:  "  Without  recourse.  A.  L. 
Dewar,  cashier.  Dep.  acct.  C.  J.  Kershaw  & 
'  Co.  C.  J.  Kersliaw,  &  Co.  Pay  American 
£.\chBn^  Uhl.  Bank,  New  York',  account  of 
American  Kxcbnnfre  Nat.  Bank  of  Chicago, 
16  June,  18S7.    A.  L.  Dewar,  cash." 

At  the  time  the  draft  was  drawn,  Benjamin 
£.  Ho  pkins  was  the  aftaiKlant  cashier  of  the 
Fiil'  lity  Hnnk,  and  by  its  nuthorily  the  aigna* 
turc,  "Bcnj.  E.  Hopkins,  As.  Cas.,"  was  U8e<l 
for  the  signature  of  that  bank.  Within  a  rea- 
lonitl'Ie  time  after  the  plainliff  became  the 
owner  of  the  draft,  to  wit,  on  June  17. 1887, 
It  w!iR  presenied  to  the  drawee  for  payment, 
which  was  refused.  It  was  protested  for  noD- 
paunent,  and  notice  of  the  demand,  n'fusal 
anil  protest  was  forthwith  given  to  the  Fidelity 
Piink;  and  thcieupon  that  bank  became  liable 
to  the  plaintiff  io  the  sum  of  $100,000,  with  in- 
teiist  from  June  17, 1887.  Afterlhe  draft  was 
dmn  n  nnd  the  plaintiff  had  become  its  owner, 
4381  ^'<'^''ty  Bank,  without  the  knowledge  of 
'  the  plHintllf,  ordered  the  drawee  not  to  pay  tbe 
draii;  and  tbe  drawee,  in  refusing  to  pay  it, 
was  acting  in  arcordance  with  such  losiruc- 
tions.  Od  tbe  37tb  of  June,  1887,  the  comp- 
troller of  the  ciirn>ucy  of  the  United  States, 
8<  ling  under  the  slaluie,  appointed  the  defend- . 
ant  rccciverof  the  Fidelity  Bank.  On  the  12lh  , 
of  July,  1887,  a  decree  was  rendered  by  the 
Cin  utt  Court  of  the  Cnitcd  States  for  the 
M'ciiierD  Division  of  the  Sotiiheni  District  of! 
Ohio,  in  a  proceeding  instituted  by  such  comp- 
troller sKninst  (he  Fidelity  Bank,  Ldjud^'ing 
that  its  franchises  had  been  forfeited  and  de- 
chiring  it  to  be  dissolved.  In  September,  1 887. 
the  claim  of  the  plaintiff  was  presented  to  the 
nceiver  in  due  form,  but  he  rejected  it, 

1'he  prayer  of  the  bill  is  for  a  decree  that 
■uch  claim  for  $100,000,  with  interest  from 
June  17.  1887,  to  Juue  27, 1687,  Is  a  valid  claim 
•fiftinst  the  estate  in  the  hands  of  the  defendant 
as  rcct-ivpr,  and  that  be  be  directed  to  satisfy 
It  by  paying  dividends  upon  it  from  the  assets 
of  the  Fidelity  Bank;  and  for  general  relief. 

Tbe  defendaot  answered  the  petition,  and, 
after  tbe  bill  was  filed,  it  was  ordered  that  such 
answer  6t:ind  for  answer  to  the  Ull,  aod 
that  the  lepUcaitoii  whld)  had  been  aied  to  it 
•land  also. 

The  defense  set  up  In  the  snswer  Is  that  the 
pl«iu<iff  is  not  the  owner  of  tbe  draft;  that  it 
WHS  (iyued  by  Hopkins,  and  came  into  the  poa< 
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session  of  the  plalDliff,  without  any  conriders- 
tioo  paid  for  it  by  the  plaintiff  to  the  Fidelity 
Bank;  and  that  that  bank  never  received  any 
considerntlon  from  any  person  for  it,  and  U 
not  indebted  to  the  plaintiff  on  account  of  it. 

It  was  odmitk'd  of  record  that  the  draft  wns 
presented  to  (he  drawee  within  the  reasonable 
lime  allowed  by  law,  that  payment  was  re- 
fused, that  it  was  protested  for  nonpayment, 
and  that  notice  of  demand,  refusal  and  protest 
was  given  in  due  time  to  the  Fidelity  Bank; 
and  also  that  the  defendant,  on  October  31. 

1887,  declared,  and  has  paid,  a  dividend  of  25 
Iter  cent  on  all  claims  against  the  Fidelity  Bank 
and  the  receiver,  approved  or  adjudicated  as 
valid  claims. 

Besides  cases  Nos.  lllOand  1111,  a  third  suit  [439] 
was  brought,  and  testimony  was  taken  in  all 
three  of  them  at  the  same  time.  It  was  stipu- 
lated of  record  that  all  deposiiions  taken  or  to 
lie  taken  in  any  one  of  the  three  cases  might  be 
read  by  either  party  in  all  of  them. 

After  a  bearing  on  pleadings  and  proofs,  a 
decree  was  entered,  on  the  Kd  of  Decemlwr, 

1888,  In  No.  1110,  setting  forth  tliat,  on  the 
IStb  of  June.  1887,  the  plaintiff  became  and 
had  ever  since  been  the  owner  of  the  draft  in 
question;  that  it  was  duly  presented  to  the 
drawee  and  payment  refused,  and  tbe  Fidelity 
Bank  had  due  notice;  that  the  claim  was  duly 
presented  to  the  receiver  and  rejected;  that  it 
IS  a  just  and  valid  claim,  and  should  have  been 
allowed  by  him ;  that  the  plaintiff  is  a  bona  fide 
holder  of  the  draft  for  a  valuable  consideration 
before  maturity,  without  notice  of  any  want 
of  couslderstlon,  free  from  all  equiiies  or  de- 
fenses whatsoever;  and  directine  the  defendant 
to  allow  the  claim  as  one  for  the  full  amount 
of  $100,000  against  the  assets  in  his  bands  as 
receiver,  to  sausfy  It  by  paying  such  dividends 
as  had  been  made  theretofore  aod  as  should  be 
made  thereafter  from  tbe  assets  of  the  Fidelity 
Bank  in  due  course  of  admlDistralion,  and  to 
pay  tbe  dividend  of  25  per  cent  already  de- 
clared October  31, 1887,  with  interest  from  that 
date  until  the  date  of  payment,  and  also  tbe 
costs  of  the  suit.  From  that  decree  tbe  defend- 
ant has  appealed. 

No.  nil  was  commenced  a  petition  filed 
on  the  5th  of  November,  1887,  which  was  de- 
murred to  and  the  demurrer  was  overruled. 
The  defendant  then  mnsweted  ttie  petition,  a 
replication  was  filed  to  the  answer,  and  then 
leave  was  granted  to  the  plaintiff  to  file  a  bill 
in  equity  instead  of  the  petition.  That  bill  sets 
foTib  as  follows,  in  addit  ion  to  the  same  formal 
matters  set  forth  In  the  bill  In  No.  1110:  On 
the  14th  of  June,  1887,  tbe  Fidelity  Bank  is- 
sued a  certificate  of  deposit,  or  letter  of  advice, 
addressed  to  the  plaintiff,  <n  which  tbe  follow- 
ing is  a  copy: 

"  Briggs  Swift,  President;  E.  L.  Harper,  Vice  |440| 
President;  Ammi  Baldwin,  Cashier;  BenJ. 
£.  Hopkins,  Ass'U  Cashier. 
"U.  S.  depository.   The  Fidelity  National 
Bank.   Capital,  $2,000,000.00;  surplus, 
$400,000,00. 
"  Cincinnati,  June  14th,  1887. 
"Tbe  American  Exchange  National  Sank, 
Chicago,  niinois. 

"Gentlemen:  Messrs.  Wilsblre,  E(^«rt  A 
Co.  have  deposited  two  hundred  thousand 

lU  U.0. 
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($200,000.00)  dollars  to  yonr  credit  f(«  the  use 
of  C.  J.  Kersbaw  &  Co. 


"  Respecl  fully  youxs, 
"Benj.  £.  Hopkiiu.  Ab.  ~ 


Cas/ 


At  the  time  this  certfflcate  of  deposit  vas  is 
ned,  BenjnniiD  E.  Hopkins  was  tbe  asflistHnt 
ca.«bier  of  tbe  FlrlcHty  Bank,  Knd  his  signature, 
"BoDj.  E.  Hopkins,  As.  Cas  "was  used  as 
Oie  signature  m.  that  bank.  The  certificate 
was  delivered  by  it  to  tbe  plaintiff  on  tlie  15th 
of  June,  1S87,  and  tbe  plaintiff  baa  owned  it 
ever  since.  On  tbe  faith  thereof,  tbe  plaintiff, 
at  the  request  of  said  C.  J.  Eersfaaw  &  Co. ,  on 
ssid  15th  of  June,  paid  to  said  C.  J.  Kershaw 
&  Co.,  and  upon  tbeir  orders,  tbe  fall  amount 
of  fSOO.rao,  and  by  .means  thereof  became  en- 
titk-d  to  recover  from  tbe  Fiddly  Bank  tbe 
full  amount  of  the  certiorate.  On  June  18, 
1887,  the  plaintiff  presented  the  certificate  to 
the  Fidelity  Bank,  at  its  banking  office  in  Cin- 
cinnati, and  deniandcKi  payment  tliereof,  which 
was  refused.  The  plaintiff  became  iudebted  to 
tbe  Fidelity  Bank  in  tbe  sum  of  |1,802.77,  for 
•  Italance  on  general  account.  After  dediict- 
ine  Eurh  balance,  there  was  due  from  the  lat- 
ter to  the  plaintiff,  at  tbe  time  of  such  demand, 
|10tl,6t)7.*23.  which  amount  is  still  due,  with 
interest  from  June  18,  1887.  In  September, 
1887,  that  claim  was  presented  to  tbe  defend- 
ant for  allowance,  but  he  rejected  It. 

Tbe  prayer  of  tbe  bill  is  for  a  decree  that 
the  claim,  amounting  to  $199,687.23,  with  in- 
terest from  June  18,  1887.  lo  June  37,  1687,  is 
a  valid  claim  against  the  assets  in  tbe  hands  of 
tbe  defendant  as  receiver,  and  that  be  be  di- 
rected to  satisfy  it  by  payine  dividends  upon  it 
from  the  assets  of  the  Fidelity  Baok  in  due 
course  of  administration. 

Tbe  answer  to  the  petition  and  the  replica- 
tion thereto  were  ordered  to  stand  la  respect 
to  the  bill,  and  like  stipulations  were  made  as 
In  case  No.  1110. 

Tbe  defense  set  up  in  tbe  answer  is  as  fol- 
lows: One  Joseph  Wilshire  was  a  member  of 
tbe  firm  of  Wilabtre.  Eckert  A  Co.  £.  L. 
Harper,  Benjamin  E.  HopkiDs  (the  assistant 
cashier  of  the  Fidelity  Bank)  andWilshire 
conspired  to  defraud  the  Fidelity  Bank.  Har- 
per, Hopkins  and  Wilshire,  with  other  persons, 
were,  at  and  before  the  14th  of  June,  1887.  en- 
gaged in  what  is  called  "  a  deal "  in  wheat, 
which  is  speculating  in  wheat,  in  Chicago,  by 
buying  very  large  amounts  of  wheat  on  paying 
a  margin  or  percentage  of  the  purchase  price, 
and  entering  Into  contracts  for  future  delivery 
to  them  ofwbeat  In  large  quantities,  upob 
which  contracts  they  were  advanoinfr  and  pay- 
fng  a  margin  or  part  of  the  price  of  the  wheat. 
The  object  of  tbe  speculation  and  purchase  un- 
der tbe  contracts  was  to  enable  said  parties  to 
own  and  control  al]  the  wheat  tlien  in  Chicago 
or  to  arrive  within  the  time  of  the  performance 
of  the  contracts,  and  thereby  to  create  what  is 
called  a  "comer"  in  the  market,  that  is  to  say, 
by  contracting  for  tbe  purchase  and  delivery 
of  more  wheat  than  exists  and  can  by  any  pos- 
sibility be  delivered,  to  create  a  fictitious  value 
or  price  therefor,  effect  an  advance  in  the  mar- 
ket price  of  wheat  in  Cbicwo.  and  realize  % 
profit  tbereon  to  Harper,  Hopkins  and  Wilshire, 
and  such  other  persons  as  might  be  en^^ed 
with  them  in  the  apeculatl<».  Harper,  fibp- 
ISS  u.  s. 


kins  and  Wilshire  conspired  logethor  unlawful- 
ly to  abstract  from  tlie  Fidelity  Bank  its  money 
and  to  embezzle  its  funds  in  the  possession  or 
control  of  Harper  nnd  Hopkins  aa  Its  officers, 
and,  by  drawing  bills  of  exchange  end  other 
evidences  of  indebtedness  in  tbe  name  of  the 
bank,  to  uae  its  cre<)it  and  resources  for  their 
own  benefit,  not  in  the  prosecution  of  its  legit- 
imate business,  bat  in  tbe  purchase  of  wheat 
Id  Chicago  and  contncti  for  tbe  future  delivery 
of  wheat,  in  tbe  prosecutioo  of  said  unlawful 
speculation.  Tbe  letter  of  advice  addressed  to 
the  plaintiff,  set  forth  In  the  bill,  was  signed  by 
Hopkins  and  delivered  by  Harper  to  Wilshire. 
in  the  execution  of  the  scheme  to  abstract  the 
funds  of  the  bank  and  unlawfully  use  its  credit 
in  the  speculation  in  wheat,  and  for  on  other  [442] 
purpose.  Wilshire.  Eckert  &  Co.  did  bot  de- 
posit any  part  of  tbe  $200,000,  mentioned  in 
the  letter  of  advice,  in  the  Fidelity  Bank,  to 
the  credit  of  tbe  plnintiff,  for  the  use  therein 
expressed.  The  letter  was  unlawfully  and 
fraudulently  addressed  to  tbe  plaintiff,  when 
in  fact  no  money  bod  been  deposited  by  any 
person  to  tbe  credit  cf  the  plaintiff  with  the 
Fidelity  Bonk,  and  in  tbe  execution  of  said 
scheme.  At  the  time  uf  the  alleged  delivery 
of  tbe  letter  of  advice  to  the  plaintiff,  it  had 
notice  that  Harper,  Hopkins  and  Wilshire  were 
engaged  in  said  speculation,  and  were  using  tbe 
credit  and  funds  of  tbe  Fidelity  Bank  uolaw- 
fully  for  such  purpose,  and  that  tbe  letter  of 
advice  was  written  and  signed  for  sticb  purpose, 
and  delivered  to  Wilabtre  and  by  bim  to  tbe 
plaintiff,  to  be  used  by  and  through  the  plain- 
tiff, and  by  C.  J.  Kershaw  &  Co.,  who'were, 
and  to  the  plaintiff  weie  well  known  to  be, 
brokers,  in  tbe  purchase  of  wlient  for  the  ac- 
count of  Wilshire  and  bis  confederates,  and 
bad  full  knowledge  that  the  purchases  were  In 
the  execution  of  an  unlawful  combination  to 
control  the  market  for  wheat  and  thereliy  en- 
hance the  value  thereof  in  Chicago.  The  terms 
of  the  agreement  l)etween  Wilshire,  represent- 
ing the  firm  of  Wilshire,  Eckert  &  Co. ,  end  bis 
confederates,  end  the  circumataoces  connected 
therewith,  were  such  that  tbe  plaintiff  was  put 
upon  inquiry,  and  could  not  and  did  not  bona 
fide  make  advances  to  C.  J.  Kershaw  &  Co., 
nor  become  entitled  to  receive  from  the  Fidelity 
Bank  any  part  of  the  amount  of  such  advances, 
and,  if  made  by  the  plaintiff,  they  were  not 
made  in  tbe  rcj);*ular  course  of  business,  but  in 
bad  faith  and  with  such  notice.  The  Fidelity 
Bank  did  not  beconw  indebted  to  tite  plaintiff 
in  any  amoaot,  nnd  the  claim  is  not  a  valid  one 
and  ought  not  to  be  allowed. 

On  tbe  8d  of  December,  1888,  after  a  bear- 
ing on  pleadings  and  proofs,  a  dft:ree  was 
made  Betting  forth  that,  on  the  16th  of  June, 
1887,  the  plaintiff  became  tbe  owner  of  tbe  cer- 
tificate of  deposit  or  letter  of  advice  set  out  to 
tbe  bill;  that,  on  the  faith  thereof,  sod  without 
notice  of  the  matters  set  forth  in  the  answer,  the 
plaintiff,  on  the  15th  of  June,  1887,  advanced 
to  C.  J.  Kershaw  &  Co.  the  full  amount  of 
$200,000,  and  by  reason  thereof  then  became 
entitled  to  recover  from  the  Fidelity  Bank  the  [448 
full  amount  of  the  certificate;  that,  on  tbe  18tfa 
of  June,  1887.  the  plaintiff  presented  the  certl- 
flcate  to  tbe  F^elity  Bank  and  demanded  pay- 
ment thereof,  which  was  refused;  that,  after 
the  Fidelity  Bank  became  Indebted  to  the 
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)iliiiotiS  in  uiid  sum  3f  $200,000,  the  plafotiff 
liccame  indebted  lo  the  fidelity  Bank  in  the 
Bum  of  $1,303.77.  beioK  a  balance  due  on  eeo- 
ersl  account;  that,  afier  deducting  auch  bal- 
ance, there  was  due  from  the  Fidelity  Bank, 
at  the  time  of  such  demand,  $196,697.28;  that 
the  claim  therefor  was  presented  to  the  defend- 
ant und  rejected;  and  that  the  plaintiff  is  a 
bona  fide  holder  of  the  certificate,  for  valuable 
consideration,  without  notice  of  any  want  of 
consideration,  and  free  from  any  equities  or 
defenses  whatsoever.  The  decree  adjudges 
that  the  claim  Is  a  valid  claim  for  $198,697.38 
against  the  assets  in  the  hands  of  the  defend- 
ant as  receiver,  and  directs  him  to  satisfy  the 
same  by  paying  thereon  such  dividends  as  had 
been  made  therelofore,  and  should  be  mnde 
thereafter,  from  the  assets  of  the  Fidelity  Bank, 
Ui  due  course  of  administration,  and  lo  pay  the 
dividend  of  26  per  cent  already  declaredt  Oc- 
tober 81,  1887.  wltb  interest  from  that  date 
until  the  time  of  Myment,  and  also  the  coats  of 
the  proceeding.  From  this  decree  the  defend- 
ant has  appealed. 

Case  No.  UIO  will  be  first  considered.  The 
receiver  contends  that  the  draft  is  not  a  valid 
claim  againit  the  funds  in  his  hands;  that  there 
was  no  indorsement  of  it  by  the  plaintiff, 
which  was  the  payee,  to  a  bona  fide  holder; 
that  the  draft  came  into  the  possession  of  the 
plaintiff  without  any  consideration  being  paid 
therefor  by  it  to  the  Fidelity  Bank,  and  that 
bank  never  received  any  consideration  from  any 
person  for  it;  and  that  the  plaintiff  does  not  oc- 
cupy the  position  of  an  Indorsee  of  it  for  value. 

The  facts  in  evidence,  as  we  understand  them, 
are  these:  The  draft  numbered  16,412  was  de- 
posited with  the  plaintiff  by  one  of  its  regular 
customers,  C.  J.  Kershaw  &  Co.,  on  June  16, 
1887,  and  was  indorsed  by  the  plaintiff's  cash- 
ier and  by  that  firm  for  deposit,  thus:  "  Dep. 
Bcct  C.  J.  Kershaw  &  Co.  0.  J.  Kershaw  A 
Co."  This  draft  was  indorsed  over  on  the 
same  day  by  the  plaintiff  to  the  American  £z- 
[444]  change  National  Bank  of  New  York,  for  col- 
lection for  account  of  the  plaintiff,  and  was 
duly  presented  to  the  drawee  on  the  17ih  of 
June,  1887.  Payment  whs  refused,  the  draft 
was  duly  protested  and  returned  to  the  plnio- 
tifl,  and  notice  of  protest  was  duly  given  to  the 
drawer.  Aoolher  draft  for  $100,000,  num- 
bered 16.418,  and  not  involved  in  either  of  the 
suits  Nos.  1110  and  1111,  was  drawn  br  the 
Fidelity  Bank  on  the  Chemical  National  Bank 
of  New  York  City  to  the  order  of  C.  J.  Ker- 
shaw &  Co.,  and  was  indorsed  and  deposited 
with  the  plaintiff  by  that  firm  on  June  16. 1887. 
It  also  was  sent  forward,  payment  was  refused. 
It  was  protested,  and  notice  was  given  to  the 
drawer.  A  claim  for  its  amount  having  been 
rejected  by  the  receiver,  a  suit  was  brought  on 
it  by  the  plaintiff  against  the  receiver,  and  a 
decree  was  rendered  in  favor  of  the  plaintiff 
foritsfull  amount  TlietblrdsuitwaiNu.  1111. 

The  plaintiff  and  the  Fidelity  Bank  were  cor- 
responding buks,  and  made  collections  for 
each  other.  The  copartnership  of  C.  J.  Eer- 
sliaw  &  Co.  was  composed  of  Charles  J.  Ker- 
shaw and  Hamilton  Dewar,  as  general  partners, 
and  Charles  B.  Eggleaton,  as  special  partner. 
It  was  engaged  in  the  grain  commission  business 
on  the  Board  of  Trade  in  Chicago,  and  kmt 
lis  sole  bank  acooant  with  the  iJaintlff.  In 
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March,  1887,  and  before  that  time,  it  began  to 
purchase  wheat  on  orders  from  Wilshire,  £ck- 
ert  &  Co.,  who  were  commlssloo  merchants  in 
Cincinnati;  and  it  was  buying  wheat  also  for 
J.  W.  Ho^t,  another  commlsMon  merchant  in 
Cincinnati.  It  did  not  know  the  principals  for 
whom  Wilshire,  Eckert  &  Co.  and  Hoyt  were 
acting,  uid  did  not  know  until  the  30th  of  Mav 
that  ttiey  were  acting  for  the  same  principal. 
It  was  the  custom  ol  Wilshire,  E(  kert  &  Co. 
to  transfer  money  to  Kershaw  &  Co.,  for  such 
purchases,  by  advising  the  latter  that  a  certain 
sum  bad  becm  deposited  in  bank  in  Cincinnati 
to  their  credit,  and  Kershaw  &  Co.  then  drew 
a  draft  againnt  such  deposit,  and  deposited  the 
draft  to  their  own  credit  with  the  plaintiff. 
Kershaw  &  Co.  selected  the  Fidetitv  Bank  as 
the  bank  in  which  they  wished  tiie  funds  to  be 
deposited.  After  the  two  banks  became  corre* 
spondents,  mon^  was  transmitted  also  by  cer- 
tificates of  deposit  substantially  like  the  one 
in  No.  1111;  and,  prior  to  the  15th  of  June, 
1887,  the  Fidelity  Bank  had  issued  and  sent  to 
the  plaintiff  four  such  certificates,  on  printed 
forms,  reading  as  folk)ws — Uie  written  portlona 
being  In  italics: 

'The  Fidelity  NaUonal  Bank. 

"Cincinnati,  April  tSth,  1887. 
'*A.     Devfar,  Esq. ,  Cashier  Anuriean  Skeehg* 
Nat,  Chicago,  IU». 

"Dear  Sir;  We  credit  your  account  taentjf- 
five  thoamnd  dollars,  received  from  Wilt/a'rSt 
Bekert  A  G;.,  for  the  use  of  O.J.  KenliaadiOf. 

"Respectfully  yours, 
"ttS,0OO.  Ammi  Baldwin,  Cashier." 

Uie  margin;!   "Letter  of  advice." 
[Written  across  Uieface:]  "8dnu  tel^raphaA 
thit  date." 

"The  Fidelity  National  Bank. 

"Cincinnati.  Apl.  tSth,  1887. 
"A.  L.  Dnoar,  Esq.,  Cashier  Ameriean  Sa. 
Sail.  Bk..  Chicago,  lilt. 
"Dear  Sir:  We  credit  vour  account  onehun- 
dred  and  three  thouaand  oollars,  received  from 
C.  J.  Keraaw  Oo.,  tSO,000  wired.  SSS.000 
wired,  for  the  use  of  C.  J.  Eerehaw  <ft  Co. 

"Respectfully  yours, 
"9103,000.00.  E,  L.  Harper.  V.  P." 

[On  the  margin:]   "Letter  of  advice." 

"The  Fidelitv  National  Bank. 

"Cincinnati,  April  t9th,  1887. 
"A.  L.  Dewar,  Esq.,  Cashier  American  BxiAg. 
Nat.  Bk,  Chicago.  Jtta. 
"Dear  Sir;   We  credit  your  account  twenty- 
Jitie  thmuand  dollars,  received  from  "Wilahire^ 
Eekert  d  Cb.,fortbeu8eof  O.J.  KmihawAOo. 

"Respectfully  yours, 
"$tS,000.  Ammi  Baldwin,  Cashier.'* 

[On  the  margin:]    "Letter  of  advice."  [446] 
[Written  across  the  face:]  "SametelegrapM^ 
yott  thiedate,  under  our  spaial  telegraphic  eodt.** 
"The  fidelity  National  Bank. 

"Cincinnati,  April  SOth.  1887. 
*'A.  L.  Dewar,  Esq.,  Cashier,  Chicago.  lUe. 

"Dear Sir:  Wecredit youraccount«n«AtM- 
dr^  thovtand  dollars,  received  from  WiUhirtf 
EcilertACo.,tori^lewMO^C.J.  Kerahaw  AOt, 

"Respectfully  youn, 
"$100,000.         Ammi  Baldwin,  Cashier.'' 

(On  the  margin:]   "Letter  of  advice." 
Written  acroM  the  face:]  "BametOcgrapiwi 
9imthi$dat».'' 
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These  certificates  were  iasued  for  five  differ- 
eat  depodtB  made  wltb  the  Fidelity  Bank  to 
the  credit  of  the  plaiDtlff,  for  the  use  of  Ker- 
shaw &  Co.  The  Fidelity  Baak  sent  to  the 
plaintiff  a  leleenun  announcing  each  of  such 
o^nslti,  the  tewgranu  twlng  as  follows: 

"dndnnati,  O.,  88. 
^-To  Am'n  Ex.  Nat  Bk. 

"Wilshire,  Eckert  ft  Co.  depodt  with  ns  for 
your  credit,  use  C.  J,  Kershaw  ft  Co.,  twenty- 
five  thousand  doUara. 

"Fidelity  N.  Bank." 

**To  Americaa  Ex.  Nat.  Bank. 

"Kershaw  ft  Co.  have  placed  to  your  credit 
fifty  thousand  dollars. 

"Fiddity  NatioDal  Bank." 

"Cincinnati,  O.,  88. 
"To  American  Ex.  Nat.  Bank. 

"Kershaw  ft  Co.  have  placed  to  your  credit 
fifty-three  thousand  additioDal. 

"Fidelity  Nat  Bank." 
"Cincinnati,  O.,  28. 

14471  "To  Am.  Ex.  Nat  Bk. 

"Wilsbire.  Eckert  ft  Co.  deposit  to  your 
credit,  for  the  use  of  C.  J.  Kershaw  ft  Co., 
$86,000.  Fidelity  N.  Bank." 

"CiDCinnati,  O.,80. 
"To  American  Exchange  Natl.  Bank,  Chicago. 

"Wilshlre,  Eckert  ft  Co.  deposit  to  your 
credit,  for  tin  nae  <tf  C.  J.  Kershaw  ft  Co., 
9100.000.  Fidelity  Ntti.  Bank." 

On  the  2d  of  May,  1887.  the  Fidelity  Bank 
sent  another  telegram  to  the  plaintiff,  announc- 
ing that  Wilsbire,  Eckert  ft  Co.  had  deposited 
with  it.  to  the  credit  of  the  plaintiff,  for  ac- 
count of  Kershaw  ft  Co..  $100,000. 

The  Fidelity  Bank,  therefore,  bad  advised 
the  plaintiff,  prior  to  June  15, 1H87,  that  It  had 
received  six  different  deposits  to  the  credit  of 
the  plaintiff  for  the  use  of  Eersbaw  ft  Co., 
amounting  la  the  aggregate  to  $358,000,  and 
that  four  of  those  deposits,  amounting  to  $350,- 
000,  bad  been  made  oy  Wilsbire,  Eckert  ft  Co. 
It  was  the  custom  of  the  plaintiff,  on  receiving 
such  certificates  of  deposit,  to  place  tbeamount 
of  the  same  to  the  credit  of  Kershaw  ft  Co., 
and  allow  them  to  dieck  against  the  same  as 
deposits  of  money;  and  tbe  four  certificates 
were  all  paid  by  tbe  Fidelity  Bank.  It  was 
also  tbe  custom  of  tbe  plaintiff  t<>  place  to  tbe 
credit  of  Kersliaw  ft  Co.,  as  cash,  any  drafts 
which  tbey  drew  on  Ciocinnatl  and  deposited 
with  it. 

On  the  I3th  of  June,  1887,  Wilsbire  was  in 
Chicago,  and  promised  Kershaw  ft  Co.  that  he 
woula  deposit  on  the  next  day  $200,000  for 
their  use.  in  the  Fidelity  Bank.  Wilsbire  re- 
turned to  Cincinnati  that  oi^bt,  and  on  June 
Hth  Kershaw  ft  Co.,  in  anticipation  of  thatde- 
posit,  left  their  draft  for  $200,000  with  tbe  plain- 
tiff, asking  the  latter  to  find  out  by  telegram  if 
the  deposit  liad  heen  made,  and.  If  so,  to  for- 
ward the  draft  for  collecilon.  Tbe  plaintiff 
telegraphed  to  the  fidelity  Bank,  on  June  14, 
as  follows:  "Has  two  hundred  thousand  been 
plsred  with  you  for  C.  J.  K.  ftCo.r'  The 
|««Bj  Fidelity  Bank  on  tbe  same  day  replied:  "Not 

f et  made,"  and  the  draft  was  not  sent  forward, 
n  consequence  of  this  promise  of  Wilshlre,  and 
tbe  previous  course  of  dealing  between  the  two 


hanks,  the  plaintiff  was  prepared  to  receive,  on 
the  morning  of  June  15,  as  hereafter  menUoned, 
the  certificate  of  deposit  for  ^00,000. 

Tbe  state  of  the  account  of  Kershaw  ft  Co.  • 
with  tbe  plaintiff,  on  tbe  momiog  of  June  14, 
1S87,  was  this:  They  owed  tbe  plaintiff  $880,- 
878.87  overdraft  and  $280,000  In  notes;  against 
which  the  pisiotlff  held  as  collateral  security 
602,688  bushels  of  wheat,  5,000  bushels  of  com. 
and  certain  wheat  then  being  loaded  for  ship- 
ment. The  total  value  of  such  collateral,  on 
tile  morning  of  that  day,  was  $786,000,  and  the 
total  indebtedness  of  Kershaw  ft  Co.  to  the 
plaintiff  was  $060,878.87.  During  that  dav 
there  was  a  panic  in  wheat,  and  tbe  price  fell 
from  92  cents  to  74}  cents  a  bushel.  The  se- 
curity of  the  plaintiff  fell  in  value  at  a  corre- 
spooatng  rate,  and  at  1  o'clock  In  tbe  afternoon 
was  worth  only  $544,894.  Kershaw  &  Co. 
then  owed  the  plaintiff  $526,477.01,  namely, 
$280,000  In  notes  and  $246,477.01  overdraft. 
Thereupon  the  plaintiff  stopped  paying  the 
checks  of  Kershaw  ft  Co.,  the  amount  of  tbe 
checks  refused  being  about  $60,000. 

Tbe  state  of  tbe  account  between  tbe  Fidelily 
Bank  and  the  plaintiff,  on  tbe  14th  of  June, 
1887,  was  as  follows:  The  former  owed  the 
latter  a  balance  of  something  over  $100,000, 
consisting  in  part  of  a  draft  drawn  on  tbe 
former  by  Wilsbire,  Eckert  ft  Co.,  to  the  order 
of  Kershaw  ft  Co.,  on  the  IStb  of  June,  and 
deposited  by  Kershaw  ft  Co.  with  tbe  plain- 
tiff on  that  day.  The  plaintiff,  in  accordance 
with  its  custom,  bad  treated  such  draft  as  a 
cash  item,  and  had  paid  tbecbecks  of  Kershaw 
ft  Co.  a^instit  on  the  14th.  On  the  night  of 
the  18th,  that  draft  had  been  sent  by  the  plain- 
tiff to  the  Fidelity  Bank  for  payment,  and  on 
the  14th  the  latter  telegraphed  the  plaintiff  that 
it  was  paid.  Payment  was  made  by  placing 
the  amount  to  tbe  credit  of  the  plaintiff  on  tbe 
books  of  the  Fidelity  Bank.  Oo  the  same  day 
(June  14)  tbe  plaintiff  telegraphed  to  the 
Fidelity  Bank,  "Remit  at  once  hundred  thou- 
sand, clearing-house  currency  or  gold;"  in  re- 
sponse to  which  It  received,  on  the  morning  of  [449] 
the  15th,  $50,000  In  currency  by  express  and  a 
draft  for  $50,000.  drawn  by  the  Fidelity  Bank 
on  the  Chemical  National  Bank  of  Mew  York, 
which  was  duly  paid  by  the  drawee.  At  the 
close  of  business  oo  the  14th  of  June;  the  plain* 
tiff  had  security  enough  to  make  itself  whole  as 
respected  Kersbawft  Co. ,  and  it  bad  called  upon 
the  Fidelity  Bank  for  substantially  the  whole 
balance  of  account  due  from  that  bank,  and 
the  same  bad  been  sent  on.  The  plaintiff  had, 
therefore,  no  Inducement  to  take  any  unusual 
risk,  in  regard  to  the  transactions  now  to  be 
stated. 

Just  after  the  plaintiff  had  ckwed  its  bank 
for  business  on  the  14th  of  June,  It  received  the 
following  telegram: 

"Cincinnati  O..  •  1 14. 1887. 
"Am.  Ex.  Nat  Bank: 

"Joseph  Wilsbire  will  be  at  vout  bank  to- 
morrow morning  with  six  hunclred  tbousanL 
dollan  to  make  his  trade  with  Kershaw  and 
others  good  if  they  are  protected  until  he  ai^ 
rivea, 

"Fidelity  Nat.  Bank." 

Tbe  cashier  of  the  plaintiff  sent  for  Kersbaw 
ft  Co. ,  showed  them  this  telegram,  and  told 
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tbem  thtit,  while  tbe  i^lotlfF  wanted  to  do 
«TeryLhliig  in  its  power  to  assist  tbem.  It  could 
not  agree  to  protect  tbem  in  any  maDoer. 
KersliBw  &  Co.  replied  in  substance  that  if 
Wilsliire  came  from  Cincinnsli  that  night,  he 
would  arrive  about  8  o'clock  tbe  next  morning, 
and  I  Imt  they  needed  no  protection  for  tbe  time 
before  his  amval.  Kersbaw  &  Co.  then  sug- 
gCiited  and  dictated  tbe  following  telenam, 
which  was  sent  by  the  cashier  of  the  plaiatlff: 

"Cblcaco,  14  June,  1887. 
"Fidelity  National  Bank,  Cincinnati.  Ohio: 

"If  Wilshire  is  here  to-morrow  morning 
with  six  hundred  tbousiind  currency  the  deal 
wilt  be  safe.   Answer  quick. 

"Am.  Exch.  Nat.  Bank." 

.  Tbe  same  nifibi ,  two  telcprflms  were  received 
^-1  try  tbe  plainlifl,  which  read  as  follows: 

"CiQCionati,  Ohio,  June  14,  1887. 
"Ameriran  Exchange  Nail.  Bank: 

"Wilshire  will  be  there  on  the  momlng 
train. 

"Fidelity  Natl.  Bank." 

"Cincinnnti,  Ohio.  6  |  14,  1887. 
"American  Exchange  National  Bank,  Chicago: 
"Have  already  wired  you  that  he  wtU  be 
there  with  six  hundred  thousand  is  the  mom- 
lng. 

"Fidelity  Nat.  Bank." 
Kershaw  A  Co.  were  also  advised  by  telegram 
from  Cincinnati  the  same  afternoon  that  $600,- 
000  would  be  scot  to  Chicago  that  nigbt. 

Wilshire  arrived  in  Chicago  on  the  morning 
of  June  15,  and  went  to  the  plaintiff's  bank, 
where  he  had  an  interview  with  Kershaw, 
Dcwar  and  Eggleston,  all  the  members  of  the 
firm  of  Kentbaw  &Co.  Kershaw  and  Dewar 
figured  up  how  much  mouey  they  needed,  snd 
estimaled  that  they  needed  108,000  to  settle  up 
trades  (iirougb  tbe  clearing-houae  of  tbe  Board 
of  Trade,  fSO.OOO  to  deposit  for  additional 
marfiins,  and  460,000  to  make  good  the  checks 
which  the  plainiiH  bad  refused  to  my  tbe  day 
before,  making  a  total  of  $318,000.  The  cashier 
of  the  plaintm  took  down  tho'^e  iiirures  at 
tbe  tTme.  WiUhire  went  out  and  sliorily  after- 
wards returned  with  an  envelope  from  which 
be  took  four  drafts  (one  of  which  was  the  draft 
in  suit  in  No.  1110),  and  the  certificate  of  de- 
posit in  suit  in  No.  1111.  Each  of  the  four 
drafla  was  for  the  sum  of  $100,000,  dated  June 
14.  1887,  and  drawn  bv  the  Fidclilv  Bank  on 
the  Cheniical  Nalii>nal  Bank  of  New  York. 
One  was  payable  to  tbe  order  of  Wilshire, 
Eckcrt&  Co.,  one  to  the  order  of  J.  W.  Wil- 
shire (not  sued  on),  one  to  the  order  of  C.  J. 
Kershaw  &  Co.,  and  the  other  (in  suit  in  No. 
1110)  to  the  order  of  the  plaintiff.  Tbe  four 
drafts  and  the  certificate  of  deposit  made  up 
tbe  sum  of  $600,000. 

.     The  two  instruments  involved  in  suits  Noa. 

'  1110  and  nil  were  taken  by  Wilshire  from  the 
envelope  and  delivered  by  him  to  Kershaw  & 
Co.  The  plaintiff  took  them  on  deposit  from 
Kershaw  &,  Co..  and  placed  tbe  amounts  of 
them  to  the  credit  of  tlie  latter.  Id  aocordance 
with  the  UMinl  course  of  business,  together 
with  another  of  the  drafts,  fof  the  sum  of 
flOO.WK).  Kersbaw  &  Co.  thus  received  $400,- 
000  of  the  paper,  Irwin,  Qreen  &  Co.  receiving 
tbe  remainder,  |^,000.  Tbe  eridence  show* 
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that  the  two  drafts  and  the  certificate  of  depoitt 
were  taken  by  the  cashier  of  tbe  tdaintlff  on  fu 

behalf,  and  placed  to  the  credit  of  Kershaw 
&  Co.  by  tbe  plaintiff,  without  any  agreement 
or  arrangement  on  the  part  of  tbe  plaintiff,  ex- 
cept to  credit  tbem  to  Kershaw  &  Co.  as  cash. 

Before  the  plaintiff  received  this  $400,000, 
tbe  account  of  Kersbaw  A  Co.  with  It  was  over- 
drawn $345,477.01,  as  before  stated.  On  re- 
ceiving the  deposit  the  plaintiff  placed  to  the 
credit  of  Kershaw  &  Co.,  as  cash,  in  a  single 
item,  $<S9S,200,  tbe  full  amount  of  tbe  deposit 
less  $900  charged  for  exchange.  This  was  ac- 
cording to  tbe  usual  course  of  business  between 
the  plaintiff  and  Ker^aw  A  Co.,  snd  accord- 
ingio  tbe  understanding  of  the  parties  at  tbe 
time.  This  deposit  canceled  the  overdraft  of 
$24.?,477.01 ,  and  left  a  balance  to  tbe  credit  of 
Kersbaw  &  Co.,  on  tbe  morning  of  June  15,  of 
$153,732.99.  As  soon  as  the  plaintiff  opened 
its  bank  on  that  day  there  was  a  run  upon  tbe 
account  of  Kersbaw  &  Co.,  and  before  11 
o'clock  in  tbe  morning  tbe  plaintiff  bad  paid 
or  certified  their  checks  to  the  amount  Of  $239,- 
930.78.  Mcanwiiile  the  plaintiff  received  on 
deposit  $25,349.40;  but  Ibis  was  a  draft  drawn 
against  a  shipment  of  wheat  which  tbe  plain- 
tiff bad  held  as  collateral  security,  and  Uie 
plaintiff's  condition  was  not  bettered  thereby. 
The  plaintiff  therefore.  In  reliance  upon  such 
depoMt  of  $300,200,  not  only  canceled  Kenbaw 
&  Co's  overdraft  of  S345,4'n.01.  bat  also  gave 
them  $389,980.76  of  fresb  money,  making  a 
total  of  $485,407.79.  By  crediting  tbe  paper 
as  cash,  and  using  it  to  cancel  the  overdraft, 
the  plaintiff  also  waived  Its  right  tosell  for  that 
purpose  tbe  grain  which  it  held  as  collateral 
security.  Tbe  result  was  that  when  the  plain- 
tiff  did  sell  tbe  grain,  after  the  paper  of  Ihe  [^^J 
Fidelity  Bank  was  dishonored,  it  realized  only 
$440,194.88  for  tbe  same  grain  which,  when 
the  plaintiff  slopped  paying  Kershaw  &  Co's 
checks  on  June  14,  was  worth  $544,894,  being 
a  shrinkage  of  $95,699.12. 

When  tbe  plaintiff  had  paid  Kershaw  &  Co's 
checks  to  the  amount  of  $239,930.78,  their  ac> 
count  was  overdrawn  $60,958.89;  and  when  It 
was  found  by  Kersliaw  &  Co.  that  it  would  take 
$-200,000  (instead  of  $68,000)  to  ray  tbetr  dif- 
ferences in  tbe  Board  of  Trade  clearing-house, 
the  plaintiff  refused  to  certify  thek  checks  for 
$300,000,  and  they  therefore  suspended  pay- 
ment. 

The  Fidelity  Bank  placed  tbe  amount  of  the 
certiticale  of  deposit  mvolve  1  in  suit  No.  1111 
to  the  credit  of  the  plaintiff,  and  the  htter 
charged  tbe  same  on  its  books  to  tbe  Fideli^ 
Bank,  as  a  cash  deposit,  and  notified  tbe  Fidel- 
ity Bank  that  it  bad  done  so.  From  tbe  2Stb 
of  April,  1887.  when  the  Fidelity  Bank  sent 
tbe  first  certificate  of  deposit  to  the  plaintiff, 
down  to  the  15th  of  June,  1887.  the  FidelttT 
Bank  had  represented  that  Wilshire,  Eckert  A 
Co.  were  depositing  funds  with  It,  »'bich  it 
was  remitting  to  tbe  plaintiff;  and  the  telecrnimi 
of  June  14,  1887,  from  tbe  FidelitT"  Bank*;  bek] 
out  Wilshire  as  tbe  owner  of  the  $800,000 
which  he  wu  to  take  to  Chicago  to  protect  tbe 
trades.  During  tbe  six  days  while  tbe  Fidelity 
Bank  remained  open  after  tbe  paper  In  quet^ 
tioo  was  taken  bv  the  plaintiff,  the  Fidelity 
Bank  made  no  cotiiplaint  that  tbe  plaintiff  had 
not  acted  in  all  the  transnctions  in  an  honest 
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nutiner,  and  in  accordance  with  the  iastruc- 
tioDR  of  tbe  Fidelity  Bnnk. 

M'liat  took  place  between  tbe  officers  of  tbe 
Fidelity  Bank  aod  Wilabire,  wlncii  the  receiver 
alleges  {□  his  answer  amounted  lo  a  conspiracy 
to  etiihezzle  the  funds  of  that  bank,  was  uol  re- 
vealed to  Ibe  plninUfl  until  it  waa  disclosed  by 
tbe  evidence  taken  in  tbe  suits. 

In  regard  to  No.  1110,  it  is  contended  by  the 
receiver  that  the  draft  could  not  take  effect  un- 
til it  was  delivered  to  the  plaintiff;  tlial  such 
delivery  must  have  been  made  by  (he  Fidelity 
Bank;  that  therefore  Wilshire  was  acting  for 
that  tmak  in  dcliveringlhe  draft;  and  that,  as 
[453]  between  the  Fidelity  Bank  and  the  plaintifT, 
want  of  consideration  may  be  shown. 

The  draft  in  question  was  drawn  in  Ohio, 
upon  a  bank  in  ^ew  York,  and  was  payable  in 
Jiew  York.  It  was  therefore  a  foreign  bill  of 
exchange.  Where  there  are  four  parties  to 
such  a  bill,  namely,  Ibe  drawer,  the  drawee, 
the  payee  and  tbe  lemitter  ot  purcbaiter,  the 
usual  course  of  business  Is  for  tbe  drawer  to 
deliver  it  to  the  reoiltlcr  or  purchaser,  and  for 
tbe  latter  to  deliver  it  to  the  payee.  In  such  a 
course  of  dealing,  the  remitter  does  not  act  as 
the  agent  of  the  drawer,  but  acts  for  himself, 
and  in  a  suit  on  the  bill  h^-  the  payee  a;rainst 
tbe  draiva,  want  of  consideration  cannot  be 
■bon  n,  it  the  payee  is  a  bona  fide  bolder  for 
value.  Munroe  v.  Bor^ier,  8  C.  B.  862;  Wataon. 
T.  Ruttell,  8  Best  &  8.  34;  South  Boiton  iTon 
Co.  V.  Bi-oicn,  68  Me.  188;  llom  v.  FuUer,  6  N. 
H.  511;  Daniel,  Neg.  Inst  §  178: 1  Paiaoos. 
Notes  and  Bills,  181. 199. 

When  Wilshire  went  to  tbe  plaintitra  bank, 
on  the  momiDg  of  June  IS,  1887,  he  cume  duly 
accredited  by  the  Fidelity  Bank  as  tbe  pur- 
chaser of  the  $600,000  of  paper  which  he 
brought;  and  he  acted  as  such  in  delivering  the 
dmft  In  suit  in  No.  1110.  The  fact  that  the 
draft  was  payable  to  the  order  of  the  plaintiff 
was  not  inconsistent  with  the  representatioD 
that  Wilshire  held  it  as  purchaser  and  remitter. 
Wilshire  received  value  for  it  from  Kershaw 
&  Co. ,  and  acted  with  them  in  getting  the  draft 
placed  lo  their  credit  as  cash  hy  the  plaintfff; 
so  that  the  plaintiff  became  the  holder  of  tbe 
draft  for  value.  Wilshire  gave  lo  Kershaw  & 
Co.  the  9400,000  on  account  of  tbe  indebtedness 
of  Wilshire,  Eckert  A  Co.  to  them.  As  Wil- 
shire delivered  the  paper  to  Kershaw  &  Co. 
with  tbe  knowledge  of  the  plaintiff,  and  with 
tbe  understanding  that  tbe  plaintiff  was  to  take 
it  and  place  it  to  the  credit  of  Kershaw  ft  Co., 
the  past  indebtedness  of  Wilshire,  Eckert  ft 
Co.  to  Kershaw  ft  Co.  was  a  sufficient  consid- 
eration to  give  to  the  plaintifl  a  good  Utie  to 
the  paper  for  tbe  use  (d  Kershaw  A  Co.;  and 
tt  is  manifest  tbat  tbe  indvcement  to  Wilshire 
to  give  the  paper  to  Kershaw  ft  Co.  was  chie^ 
tbe  conslderatioD  that  the  plaintiff  woatd  give 
|4S4]  creditatoncetoEerabawftCo.  for  the  amount 
This  credit  was  given,  and  on  the  faith  of  it 
tbe  plaiotiff  paid  to  Kershaw  ft  Co.,  on  their 
diecka,  $289,9S0.7a  Tb«  plaintifl  thus  be- 
came tbt  owD^  of  tbe  paper  which  it  received 
on  deposiL  CUtrk  v.  MerehanU  Bank,  S  N. 
T.  880;  B»  FravJdin  Bank.  1  Paige.  849;  Piatt 
T.  Betbe,  57  N.  Y.  839;  Metrepotitan  A'o*.  Sank 
T.  loyd,  00  N.  T.  630;  liationai  Bank  v. 
MiOant,  77  U.  S.  10  Wait  158ri9;8tm:  Aw*s 
V.  Biffetov,  m  Mm  e;  SatioMt  Comnureial 
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Bank  v.  JriVifr,  77  Ala.  168;  Apr^  v,  Farnun 

A  M.  Bank,  79  Mo.  481;  Ftannery  v.  Coatet,  80 
Mo.  444;  Titu$  v.  Mechanic*  Kat.  Bank,  35  N. 
J.  L.  588;  Terhune  v.  Bergen  County  Bank,  84 
N.  J.  Eq.  867;  Re  Careuft  Estate  Act,  81  Beav. 
89;  Ex  parte  Biehdale,  L.  R.  19  Cb.  Div.  409. 

We  do  not  think  that  tbe  fact  that  the  draft 
was  payable  to  the  order  of  the  pl^ntiff  was 
notice  to  the  plaintiff  that  Wilshire  was  not  its 
purchaser  or  remitter;  or  that  the  manner  in 
which  the  plaintiff  acted  after  taking  the  draft 
for  deposit  shows  that  the  plaintiff  was  not  a 
bona  fide  holder  for  value. 

The  draft  for  $100,000,  In  suit  io  No.  1110, 
and  tbe  draft  for  $100,000  to  the  order  of  Ker- 
sliaw  ft  Co.,  showed  a  dilTercnce  in  form, 
which  was  noticed  by  the  assistant  cashier  of 
tbe  plaintiff,  who  feared  that  the  Fidelity  Hank 
might  claim  subsequently  that  the  draft  pay- 
able to  the  order  of  the  plaintiff  was  a  part  of 
the  $200,000  mentioned  in  the  ceriilicalc  of  de- 
posit in  suit  in  No.  1111.  He  therefuni  sent  to 
tbe  Fidelity  Bank  this  telegram: 

"Chicago,  15  June,  1887. 
"Fidelity  National  Bank,  Cincinnati.  Ohio. 

"Your  draft  on  New  York,  sumber  sixteen 
four  twelve,  delivered  us  thismorninfr,  is  made 
payable  to  our  order.  Why  was  this  done,  and 
is  the  amount  charged  against  us  or  is  it  intend- 
ed for  use  of  W.,  as  he  may  direct?  Answer 
quick. 

"American  Exchange  National  Bank." 
Thia  telegram  was  sent,  as  the  cashier  says, 
"as  an  extra  precantioo;"  but,  without  waiting 
for  a  reply  to  it,  the  plaintifl  paid  the  checks 
of  Kershaw  ft  Co.  until  their  account  whs  not 
only  exhausted  but  wasoverdrawn  $60,958.80. 
when  further  payment  of  their  checks  was 
stopped.  This  was  two  hours  before  any  reply 
tar  telegram  was  received  from  the  ^delity 
Euink.  When  tbe  reply  came,  it  did  not  disa- 
vow the  authority  of  Wilshire  to  use  the  draft 
No.  16,412  as  a  pan  of  the  $600,000,  tbe  reply 
being  as  follows: 

"Cincinnati,  Ohio,  June  15.  1887. 
"American  Exchange  National  Bank,  c;l)icago. 

"We  want  numler  sixteen  four  twelve  to 
apply  on  your  account,  and  have  wired  parties. 
Please  send  all  drafts  to  ua  and  order  Cincin- 
nati National  to  deliver  one  to  day.  Party 
that  controls  special  account  out  of  city.  An- 
swer. Fidelity  National  Bank." 

Tbe  Inference  to  be  drawn  from  this  telegram 
was  that  draft  No.  16,412  had  been  given  to 
Wilsbire  for  bis  use,  but  that  since  it  bad  been 
issued  something  had  occurred  wbich  made 
the  Fidelity  Bank  desire  to  withdraw  it.  if  it 
could  obtain  the  consent  of  tbe  parties  in  in- 
terest, to  whom  it  had  wired.  Tbe  telegram 
from  tbe  plaintiff  was  sufiicient  U)  notify  the 
Fidelity  Bank  that  Wilshire  was  using  "draft 
No.  16,412  as  a  part  of  the  $GOO,000;  and  it 
gave  tbe  Fidelity  Bank  an  opportunity  to  "an- 
swer quick"  that  Wilshire  had  no  Hglit  to  use 
that  draft  in  that  way,  if  such  were  tbe  fact. 
There  was  nothing  in  the  reply  tetefiram  from 
tbe  fidelity  Bank,  even  If  It  bad  been  received 
io  time,  to  warn  the  plaintiff  not  to  place  that 
draft  to  the  credit  of  Kershaw  ft  Co.,  and  noth- 
ing to  discredit  Wilshire's  title  to  it.  After 
that,  and  until  the  time  when  tbe  Fidclltv 
Bank  dosed  its  doora.  It  made  no  claim  that 
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tiip  draft  No.  16.418  wds  not  Issued  In  ftood 
faiih  M  a  part  of  iDe  $600,000,  or  that  the 

Slaiotiff-hnd  appll«d  it  wrongly  to  the  credit  of 
>rsliAW  &  Cfi. 

WMIe  llip  plnInt11T  was  pnTingtbe  checks  of 
Eer!<)iHW  &  Co.,  tLe  two  drafts  for  |100,000 
each  nnd  the  certtflcate  of  deposit  were  !□  the 
handBor  itsasslMRnt  CKshier,  oo  the  wa.T  to  be 
euifn^l  upon  its  books,  and  while  they  were  In 
Ms  banda  he  made  out  the  following  depoiit 
ticket: 

|456]  "American  Bzcbiuige  National  Bank,  Oiloago. 

"Uepoeited  for  aocount  of  C.  J.  Kei-shaw  ft  Co.. 
June  15.  1887.  Cbeoki  and  drafts  oo  other  towns 
and  cUftw: 

Cincinnati   KNMXM) 

N,  r   100 

•Fldalltr   lOOJOO 

800 

mjeoo 

**  •Credited  subject  to  adrlce  from  the  FIdelltr 
Nat  thai  draft  for  Kerabaw  account.  We  have 
wired  for  advice." 

This  ticket  was  handed  to  the  teller  wlib  the 
deposit,  before  the  note  at  the  bottom  was  put 
upon  it:  but  Immediately  afterwardstbeassiat- 
ant  cashier  went  back  to  the  teller  and  added 
the  note.  This  deposit  ticket  was  not  made  out 
whea  tlie  deposit  was  made.' 

It  appears  that  when  the  deposit  was  taken, 
the  cosliter  of  the  plaintiff  made  out  a  deposit 
ticket  showing  one  item  of  $400,000  deposited 
1^  Kershaw  &  Co.,  which  ticket  was  made  out 
at  tbeir  request  wben  they  handed  the  deposit 
to  the  ca«hier  and  told  him  to  place  it  to  their 
credit.  That  deposit  ticket  did  oot  come  to  the 
hands  of  the  assistant  cashier,  and  he  made  out 
the  Qtrave  deposit  ticket;  but  there  is  no  evi- 
dence to  show  that  the  latter  deposit  ticket  was 
ever  seen  or  assented  to  by  Kershaw  &  Co.  or 
by  Wilshlre.  It  appears  that  Kenfaaw  A  Co. 
did  not  know  that  the  piaintiff  had  not  placed 
the  deposit  at  once  to  their  credit  on  Its  books, 
although  tlioy  did  know  of  the  telegram  which 
the  plamtiff  sent  to  the  Fidelity  Bank.  The 
above  deposit  ticket  was  thus  made  out  by  the 
assistnnt  cashier  of  the  [daintiff,  for  the  use  of 
the  plaintiff,  and  it  did  not  change  in  any  way 
the  terms  of  the  deposit  as  between  the  plaintiff 
and  Kershaw  &  Co.,  being  only  a  privste 
memorandum  for  the  guidance  of  the  payine 
teller.  The  credit  on  tnc  booksof  the  plaintiff 
was  not  made  In  accordance  with  the  terms  of 
1 457 1  that  ticket,  the  credit  being  Id  one  item,  of 
$8M,aO(^  wid  unconditional,  the  note  at  the 
bottom  of  the  ticket  not  being  carried  into  the 
books  of  the  nlaintiff. 

These  woras  in  the  telegram  of  June  IB  from 
the  Fidelity  Bank,  "Please  send  all  drafts  to 
us,  and  order  Clncianati  National  to  deliver  one 
to^di^.  Party  that  controls  special  account 
out  <a  dty."— ue  explained  thus:  On  the  14th 
of  June.Trwin,  Green  &  Co.  deposited  with 
the  plaintiff  a  draft  of  theirs  on  the  Fidelity 
Bank  for  |3I7,86!i.S0,  which  the  plaintiff  sent 
to  the  Cincinnati  National  Bank  for  collectloa. 

It  was  presented  on  the  16th  of  June  to  the 
Fidelity  Bank,  which  refused  to  pay  it,  alleg- 
ing that  the  deposit  against  which  the  draft 
WH  dnwa  had  not  been  made.  Irwin,  Green 
A  Co. ,  however,  held  a  certiflcate  of  deposit  Ir- 
mrH  by  the  Fidelity  Bank,  andtheirdraft  was 
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drawn  against  that  deposit.  The  party,  Hoyt, 
who  controlled  the  special  deposit  was  out  of 
the  City  of  GiDdnnati,  but  he  was  in  Chicago, 
and  said  Ibat  the  draft  was  all  right  and  ouvht 

to  be  paid.  The  telegram  from  the  Fidelity 
Bank  contained  also  *he  request  that  the  plain- 
tiff should  order  the  Cincinnati  National  Bank 
to  turn  over  to  the  Fidelity  Bank,  without  pay- 
ment, such  draft  for  i217,862.50,  and  should 
send  directly  to  the  Fidelity  Bank  all  drafts  up- 
on the  latter. 

On  the  16th  of  June,  four  telegrams  passed 
between  Wilshlre  and  the  plaintiff,  which  show 
that  the  plaintiff  did  not  suspect  that  Wllshtra 
had  any  connection  with  the  Fidelity  Bank  or 
Its  officers.   The  first  was  as  followa: 

"Cincinnati,  Ohio.  6  1 16,  1887. 
"To  Am.  Ex.  Bank: 

"After  yesterday's  understandlnr  Kershaw 
must  be  protected  to-day.  Should  this  be  done, 
all  is  welt;  if  not,  few  trouble  to  all. 

Wilshire." 

The  plaintiff  replied  as  followi,  under  data 
of  June  17tb: 

"Chicago,  June  17, 1887. 
"Wilshlre,  Cincinnati,  Ohio: 

"Do  not  admit  any  UDderstaoding,  but  if  you 
will  deposit  three  hundred  thouannd  to  the 
credit  of  this  bank,  with  the  First  National  r4S81 
Bank,  Ciocinnatl,  and  have  that  bank  wire  to 
tbeir  cotrefipondente  here  by  cipher  that  this 
has  been  done,  and  to  advise  us,  and  also  have 
Chemical,  New  York,  telegraph  us  through 
American  Exchange  National  Bank  that  the 
drafts  for  two  hundred  thousand  which  will  be 
presented  by  American  Exchange  National 
Bank  for  our  account  and  use  of  Kershaw  will 
be  paid,  we  will  protect  Kershaw  up  lo  four 
hundred  thousand  dollars.  He  claims  three 
hundred  thousand  will  see  him  through." 

On  the  16th  of  June  tbeplainttff  received  the 
following  letter  from  the  Fidelity  Bank: 

'■Cincinnati,  June  19, 1887. 
"American  Sxdiange  National  Bank,  Chicago, 

Illinois: 

"Gcnllemeo:  We  charge  your  account 
$100,000  New  York  excliaiigc  to  your  order 
sent  you  by  messenger  to-day. 

"Bespecifuily  yours, 

"E.  L  Harper,  V.  P.  - 

The  plaintiff  thereupon  sent  to  Wilsliire  the 
folhiwlDg  telegram,  uid  Wilshlre  replied  bj 
telegram  as  follows: 

"June  16,  1887. 

"Wllshire,  Cincinnati: 

"Fidelity  advisoa  us  this  morning  by  letter 
that  they  have  charged  to  our  account  New 
York  exchange  forooe  hundred  thousand,  pay- 
able to  our  onler  and  left  wttfa  us  by  you  ye» 
terday.  This  muat  be  reversed  and  (%emical 
Instructed  to  wire  us  they  will  pay  same.  Als» 
Fidelity  wire  us  direct  that  Ihey  have  reversed 
the  charge,  and  authorize  us  to  use  this  iteia 
for  Kershaw.  Otberwise  you  must  deposit 
four  hundred  thousand  Instead  of  three  hun- 
dred thouBand  In  the  hank  we  have  already  de» 
ignated.  Rush. 

"American  SxcAange  National  Bank.** 
"Cinclnnall.  I*. 
"To  American  Exchange  Natl.  Bank: 

"Tour  telegram  received  tt  eleven  threOb 

m  V.  8L 
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Will  go  to  work  at  once  and  arronge  matter, 
but  you  must  see  Kcrsbaw  Ihrougb  without 
fail  You  should  bare  wired  us  aoouersDd 
would  liave  Axed  ;oa  up  aa  desired. 

"J.  W.  Wilshire." 

[4501  The  telegram  dated  June  17,  from  the  vltan- 
tiff  to  Wilshire,  shows  that  the  plalnlillwas 
determined  to  avoid  trouble  over  draft  No. 
16.413.  wbldi  it  had  credited  to  Eersbaw  & 
Co..  but  which  the  Fidelity  Bank  bad  charged 
to  the  plaintiff. 

Wil&bire  left  Chicago  during  the  night  of 
June  19,  knowing  theezact  condition  of  thines 
ttetween  Eersbaw  &  Go.  and  the  plaintiff.  He 
re|>orted  to  Harper  at  Ciocinnati  the  next  morn- 
ing, and  at  tbe  Tery  time  when  he  was  sending 
bis  two  telegrams  of  Jqne  16  to  the  plRintiff. 
be  and  Harper  were  arranging  further  to  de- 
fraud the  plaintiff  by  stopping  payment  of  the 
drafts  which  Wilabire  took  to  Chicago.  They 
telegraphed  tbe  Chemical  National  Bank  not 
to  pay  them,  and  when  the  four  drafts  were 

f 'resented  it  refused  to  pay  them.  Harper  and 
lopkins,  on  the  16th  of  June,  charged  draft 
Mo.  16,412  to  the  plaintiff  on  the  booKs  of  tbe 
Fidelity  Bank,  but  tbey  entered  It  in  tbe  trans- 
actions of  June  16,  and  changed  tbe  footings 
of  the  column  in  which  the  entry  was  n-nde. 

Id  reply  to  tbe  sucgesiiou  tl>iit  tbe  plaintiff 
took  tbe  draft  No.  16,412  as  collateral  security, 
and  therefore  was  not  a  bona  fide  holder  of  it, 
it  is  to  be  said  that  tbe  plaintiff  took  the  de- 
posit aa  a  cash  depoail,  and  that  there  was  no 
agreement  with  Eersbaw  A  Co.  that  tbe  de- 
posit should  be  held  only  as  security;  because 
tbe  amount  of  the  deposit  was  credited  aa  cash 
on  (be  books  of  the  plainliff,  at  or  about  11 
o'clock  OD  tbe  morning  of  June  16,  and  tbe 
plaintiff  paid  the  checks  of  Eersbaw  A  Oa  on 
tbe  faith  of  the  deposit  of  the  draft. 

The  conclnsiOD  of  the  whole  matter  is,  that 
the  Fidelity  Bank  represented  to  the  plaintiff 
that  Wilshire  was  a  t)ODa  fide  holder  of  draft 
No.  16.4)2,  for  bis  use  In  making  good  his 
trades  with  Eersbaw  &  Co.;  that  the  plaintiff, 
relying  on  such  representations,  took  the  draft 
on  deposit  from  Eersbaw  ft  Co.,  placed  U  to 
their  credit,  and  paid  their  checks;  and  that, 
under  those  circumstances,  the  Fidelity  Bank 
was  estopped  from  showing  that  Wilshire  was 
not  a  bona  fide  holder  of  the  draft,  and  tbe  re- 
ceiver ntands  in  no  better  position  than  the  Fi- 
delity Bauk. 

Tbe  decree  of  the  drcolt  court  in  No.  1110 
was  therefore  righL 
[460]  As  to  No.  1111  the  paper  In  questiun  waa  In 
its  legal  character  a  certificate  of  deposit.  Bart 
Y.  Life  Am.  54  Ala.  406;  Long  t.  Araut, 
107  Ind.  94  f4  West  Rep.  235];  Lj/neh  t.  Gold 
Kmith,  64  Oa.  Atl,  60;  Howe  v.  Bartnat,  11 
Ohio  St  449;  Milkr  t.  Auiten,  M  U.  S.  18 
,    How.  218  [14:  119]. 

Tbe  certificate  steted  that  Wilshire.  Ecfcert 
&  Co.  had  deposited  so  much  money.  The  Fi- 
delity Bank  telegraphed  to  the  plaintiff  that 
Wilshire  would  come  with  so  much  money. 
It  intended  that  tbe  plaintiff  should  take  the 
paper  as  money.  The  plaintiff  did  take  it  aa 
money,  and  the  Fidelity  Bank  entered  tbe 
paper  on  tta  books  as  being  its  own  check  up<Hi 
itaelf.  WlUhire  went  to  the  plaintiff  on  tbe 
niomiog  of  Jane  16  as  the  pmafaaaer  and  oon- 

m  U.S. 


trailer  of  tbe  certificate  in  like  manner  aabe  went 
as  the  purchaser  and  controller  of  draft  No.  16,* 
413.  At  the  request  of  Wilahire,  Eckert  A  Co.. 
the  Fidelity  Bank  issued  tlie  certificate  directly 
to  the  plaintiff.  What  has  been  said  before,  Is 
relation  to  the  claim  of  tbe  plaintiff  aa  the  holder 
of  the  draft  No.  16,412,  applies  with  equal  force 
to  its  claim  as  the  holder  of  the  certificate.  It 
was  a  purchaser,  end  an  innocent  purcliaser,  for 
value,  of  both  pieces  of  paper.  Tbereianoquca* 
tioD  of  negotiability,  botwue  the  suit  is  brought 
bytheori^nal  payee,  an]  the  imperwasappiled 
by  the  plaintiff  for  the  use  of  Eeiabaw  &  Co., 
as  directed  by  tbe  certificate. 

Aa  soon  as  the  paper  waa  delivered  to  and 
accepted  by  tbe  plaintiff,  tbe  Fidelity  Bank 
bad  entered  Into  a  contract  with  it  to  pay 
$200,000.  The  suit  is  for  tbe  amoimt  which 
the  Fidelity  Bank  agreed  to  pay,  and  not  for 
damage  sustained  by  tbe  plnintiiT  through  tbe 
misrepresentation  of  that  bank.  The  pTaiDllff 
accepted  the  contract  in  good  fojtb,  by  placiog 
1200,000  to  tbe  credit  of  Eersbaw  &  Co. ;  and 
it  also  charged  $200,000  to  the  Fidelity  Bank, 
and  notified  that  bank  that  It  bad  done  ao. 
The  Fidelity  Bank  acted  on  that  contract,  after 
It  was  notified  of  its  acceptance  by  the  plaintiff, 
by  placing  $200,000  to  tbe  credit  of  the  plain- 
tiff, and  charging  that  amount  to  Wilshire, 
Eckert  &  Co.  The  plaintiff  was  not  required 
to  pay  the  Fidelity  Bank  anything  upon  the 
contract,  because  the  Fidelity  Bank  represented 
that  Wilshire,  Eckert  &  Co.  had  paid  for  it 
The  plaintiff  was  required,  if  it  accepted  the  [461] 
contract,  to  give  the  benefit  of  it  to  Eershawft 
Co.  It  did  that  by  at  once  giving  Eersbaw  & 
Co.  credit  for  $200,000,  and  that  amount  still 
standfi  on  its  books  to  the  credit  of  Eersbaw  Ss 
Co.  The  defendant  cannot  escape  the  conse- 
quences of  the  ccmtraet  of  the  Fidelity  Bank 
by  saying  that  tbe  atatement  of  that  bank  that 
it  bad  received  from  Wilshire,  Eckert  A  Co. 
the  consideration  for  the  contract  was  false, 
because  he  Is  estopped  from  setting  up  for  his 
protection  the  falsity  of  that  statement  after  the 
plaintiff  had  acted  upon  it  The  plaintiff  la 
seeking  to  recover  Upon  a  contract,  and  the  re- 
ceiver Is  defending  bv  setting  up  the  false  rep- 
resentation of  the  Fidelity  Bank. 

The  suggestion  is  not  a  sound  one  that  the 
plaintiff  took  the  paper  under  such  circum* 
stances  as  would  put  a  man  of  ordinary  pru- 
dence upon  iDQuiry.  The  Fidelity  Bank,  prior 
to  June  14.  1887,  had  notified  tbe  plaiutifT  of 
four  depoaita  made  with  the  former  by  WU- 
abire's  firm,  for  the  use  of  Eersbaw  A  Co..  in 
April  and  Hay,  1887,  amounting  together  to 
$250,000.  For  each  of  those  deposits  tbe  Fi- 
delity Bank  had  issued  paper  similar  to  that  in 
suit  In  No.  1111.  The  amounts  were  placed  to 
the  credit  of  Eersbaw  &  Co.  by  the  plaintiff, 
aad  were  paid  by  the  Fidelity  Bank  to  the 

{>)ainiifl  Id  tbe  due  course  of  bualnen.  Notb> 
ng  passed  between  tbe  two  banks  to  Indicate 
that  the  Fidelity  Bank  knew  what  Wilabire*! 
firm  was  doing  with  tbe  money,  until  the  tele- 
gram of  June  14,  from  the  Fidelity  Bank  to 
the  plaintiff,  was  received  by  the  latter.  The 
plaintiff  was  tianker  for  Eerahaw  A  Co.,  and 
had  that  day  stopped  payment  of  their  checka. 
Eersbaw  &  Co.  were  tbe  broken  of  Wltsbire's 
firm,  and  had  bought  a  large  quantity  of  wheat 
for  them  for  future  diUivery,  whlcb  needed  Im- 
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medinte  protection  by  the  deposit  of  marglDS. 
Tlie  Fiderity  Bnnk  waa  the  t«nker  fn  Cincia- 
DRti  of  WtUliire's  flrm,  and  the  two  banks  were 
rej^lnr  coneRpondents.  It  was  natural  for 
Wilsbirp  to  ask  bis  bank  to  send  the  telef^vm 
to  Kershnw  &  Go's  bsDk,  and  there  was  noth- 
iaff  io  timt  to  put  a  pnulentinatitutioD  upon  in- 
quiry. It  was  natural  Lbat  the  cashier  of  the 
plaintiff  fboold  undentand  that  the  two  banks 
were  carrying  on  the  teleprapbic  corres- 
pondence  solely  for  the  benttfit  of  Iheir  re- 
|462|  specUve  cuslomera;  and  the  plaintiff  was  ledto 
expect  that  WiUiure  would  arrive  tbe  next 
morning  with  |S0U.000  of  bis  own  money,  to 
use  in  makine  good  his  trades  with  Kershaw 
and  others.  Tbcre  was  nothing  in  the  telegram 
to  lead  the  plaintiff  to  understand  that  Wilshtre 
would  be  10  Cliicago  with  $600,000  of  the 
money  of  tbe  Fidelity  Bank,  to  make  good 
trades  of  his  For  that  bank.  The  appearance  of 
Wilslnrelbe  next  morning  with  $600,003  would 
naturally  lead  the  plnintiS  to  believe  that  it  was 
his  own  money,  and  the  same  money  spoken  of 
in  the  telegram  of  the  day  tiefora  from  the  Fi- 
delity Bank. 

There  was  nothing  In  tbe  paper  brought  1^ 
Wilshire  to  lead  the  plaintiff  lo  suspect  that 
the  money  was  the  money  of  the  Fidelity  Bank. 
The  paper  was  all  In  proper  form  to  De  con- 
trolled by  Wilshire,  and  to  be  used  by  him  to 
l)rr)ti^'Ct  bis  trades  with  Kershaw  and  others. 
Tlie  CHsliicr  of  tbe  plaintiff  had  suggested  by 
telegram  to  tbe  Fidelity  Bank,  on  the  14th  of 
June,  that  Wilshire  should  bring  current. 
As  be  brought  paper,  which,  if  the  plainttff 
took  it,  must  be  treated  as  money,  and  as  the 
plnintiff  bad  anotiier  draft  on  the  Fidelitv  Bank 
for  $217,862.50,  deposited  by  Irwin.  Gn^n  & 
Co.,  which  was  then  in  Cincinnati  for  collec- 
tion, tbe  cashier  of  the  plaintiff,  before  finally 
Uking  the  paper,  asked  Wilshire  if  the  Fidelity 
Bank  was  solvent.  Thts  indicated  no  suspicion 
of  tbe  true  state  of  facts,  as  they  were  subse- 
quently disrlosed.and  tbe  question  wasa  natural 
one  to  be  put  to  a  person  who  was  bavinglarfte 
money  transactions  with  the  Fidelity  Bank, 
and  who  bad  Just  indorsed  its  two  drafts  for 
$100,000  each.  The  attorney  of  tbe  plaintiff 
was  at  ilie  bank,  and  before  Its  cashier  took 
the  paper  be  told  tbe  attorney  what  Wilshire 
bad  Fail),  and  that  everything  appeared  per- 
fectly straight.  He  would  not  have  taken  the 
paper  and  paid  out  nearly  $S4O,OO0  on  the  faith 
of  it  if  be  liad  suspected  that  it  was  otherwise 
than  tbe  bona  fide  paper  of  the  Fidelity  Bank, 
issued  for  a  like  amount  of  mon^  received  by 
that  bank. 

When  tbe  plaintiff  leal  sed  that  the  Fideli^ 
Bank  had  refused  to  pay  the  In'*!,  Green  A 
Co  draft  for  $317,863.60,  and  wnen  it  bad  re- 
ceiver! the  telegram  of  tbe  Fidelity  Bank  ask- 
ing that  that  draft  be  turned  over  to  it  without 
f4631  payment.  It  lost  confidence  in  the  aolvener  of 
the  Fidelity  Bank,  but  it  sttll  believed  Wilshire 
to  be  the  true  principal,  and  lelegraphed  btm 
to  put  bis  money  Io  another  bank.  Wilshire 
replied  by  telegram,  on  June  16:  "  Will  go  to 
work  at  once  and  arrange  matter:  but  you  must 
sec  Kershaw  through  wttboutfail.  You  should 
have  wired  us  sooner,  and  would  have  flaed 
you  up  as  desired,"  thus  keeping  uptbedeeep' 

tic  I). 

The  rumon  on  the  Board  of  Trade  and  in  tbe 
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public  preai  that  Harper  waa  the  real  i»incipal 
for  whom  Wflahire  waa  actlnff  cannot  KBecC 
the  i^ainttff.  There  is  no  evMence  that  uj 
olflcer  of  the  plaintiff  ever  heard  eny  rumor 
connecting  Harper's  name  with  the  purchases 
of  grain.  Evfit  If  the  plaintiff  had  teamed  as 
a  fact  that  Harper  was  buying  wheat  through 
Wilshire,  that  would  not  have  been  notloo  that 
tbe  statement  In  the  certificate  of  dmMwit,  that 
Wllsbiie,  Bckert  A  Co.  had  deposited  $900,000, 
was  false;  nor  would  It  have  been  notice  that 
Harper  was  using  tbe  funds  of  the  Fidelity 
Bank.  The  drafts  and  the  certificate  of  depont 
were  all  of  them  tigned  by  Hopkins,  the  as- 
sistant cashier  of  tbe  Fidelity  Bank.  Nothing 
occurred  to  make  the  plaintiff  suspicious  of  the 
bona  fide  character  of  the  paper;  and  Wilshire, 
by  deliveriog  tbe  paper,  urormedtbe  statement 
of  tbe  Fidelity  Bank  that  hU  firm  had  depoeit- 
ed$aOO,000  to  the  credit  of  the  plaintiff.  Wil- 
shire was  concerned  in  concealing  tbe  truth. 
He  bad  come  for  the  express  purpose  of  deceiv- 
ing tbe  plaintiff:  and  tbe  latter  cannot  be 
charged  with  negligence  in  not  asking  for  in- 
formation from  him.  There  ia  no  evidence 
tending  to  show  that  the  plaintiff  bad  any  aus- 
plclon  that  Harper,  Hopuna  and  Wilshire  bad 
conspired  together  to  embezzle  the  funds  of  the 
Fidelity  Bank,  or  that  tbe  paper  was  «|Kned  by 
Hopkins,  and  delivered  by  Harper  to  Wilshire. 
to  be  used  in  piircbasing  wheat  The  success 
of  tbe  conspiracy  depended  on  the  conceal  men  C 
of  the  fact  that  Wilshire,  Eckert  A  Co.  were 
not  depositing  with  the  Fidelity  Bank  tbe 
amounts  for  which  It  was  Issning  Its  VVBt. 
There  was  authority  to  Issue  tbe  paper,  if  Wil- 
shire. Eckert  &  Co.  made  tbe  deposit;  and  tbe 
consequence  of  the  fnud  must  fall  upon  the 
Fidelity  Bank,  and  not  upon  tbe  plaintiff. 

As  to  the  suggestion  that  the  jplaintlfl  wae  f4C41 
not  warranted  In  giving  an  immediate  credit  of 
$300,000  to  Kershaw  &  Oo.  on  tbe  faith  of  the 
certificate  of  deposit.  It  is  to  be  said  that  so  far 
as  tbe  face  of  the  paper  is  concerned  it  was  left 
to  tbe  option  of  the  plaintiff  either  to  give  Ker- 
shaw A,  Co.  the  immediate  use  of  tbe  money, 
or  to  await  the  collection  of  the  money  on  the 
certificate.  It  is  apparent  that  the  Fidelity 
Bank,  in  issuing  tbe  paper,  intended  that  the 
plaintiff  ahould  use  It  as  money,  and  the 
emergency  upon  Kershaw  &  Company  required 
such  use  of  it. 

In  reply  to  tbe  claim  on  tbe  part  of  the  receiver 
that  if  the  plaintiff  cao  recover  at  all  it  can  re- 
cover only  uie  money  which  it  paid  out  In  reli- 
ance on  the  certificate,  it  la  to  be  said  that  that 
ittstmment  la  a  contract  by  the  Fidelity  Bank 
offering  to  tbe  plaintlfl  to  become  lis  debtor  in 
the  aum  of  $900,000.  and  asking  it  to  become  a 
creditor  of  the  Fidelity  Bank,  for  the  benefit  of 
Kerahaw  &  Co.,  the  object  being  to  convert  a 
credit  in  Cincinnati,  for  which  Wilabira,  Eckert 
A  Co.  had  paid,  into  a  credit  In  Chicago  witb 
tbe  plaintiff,  as  tbe  banker  of  Kerahaw  A  Co., 
for  the  uae  of  that  firm.  The  plaintiff  accepted 
this  dfered  contract,  assumed  the  relation  of 
creditor  to  tbe  Fidelity  Bank,  for  the  use  of 
Kershaw  A  Co..  and  at  once  gave  them  credit 
for  $200,000.  thoa  fully  oomplyinc  with  tbe 
contract  When  the  plaintiff  placed  $400,000 
to  the  credit  of  ^labaw  A  Oo..  tt  jMUd  them 
that  amount;  and  the  le^  effect  ci  toe  tnnaac- 
tkm  was  tbe  same  aaif  tbe  plaintiff  bad  glvea 
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$400,000  in  cuireDcy  to  Eenbaw  &  Co.,  and 
tbey  had  deposited  tt  to  ttieir  credit  io  some 
•ther  bank. 

The  plaintiff  held  Kerahsw  ft  Co's  cbeck  for 
$256,878.18,  which  It  was  carrying.  Thecheck 
was  regular,  and  the  plaiotiff  liad  a  right  to 
have  it  paid  at  once.  It  had  not  been  charged 
up,  for  there  wai  oolv  $11,401.17  in  Kershaw 
&  Co's  account,  agunst  which  to  charjge  it; 
but,  in  stating  the  orerdraft  on  the  aveniDg  of 
June  14,  we  bare  treated  it  as  if  it  bad  been 
debited.  That  check  was  paid  by  the  plaintiff 
and  charged  to  Eersbaw  &  Co.,  on  the  morn- 
ing of  June  15,  in  reliance  upon  the  deposit  of 
the  Fidelity  Bank  paper  for  $400,000.  The 
r^^l  plaintiff  had  the  right  to  apply  the  deposit  of 
^  Kersliuw  &  Co.  to  the  paymentof  their  indebt- 

edness to  it  which  was  due.  It  was  the  uoder- 
fitnoding  of  Kershaw  &  Co.  that  all  of  their 
outstunuine  checks  should  be  paid  from  the 
deposit.  In  addition  to  canceling  the  check  for 
$256,878.18,  the  plaintiff  paid  out  $239,030.78 
on  June  15.  II  therefore  paid  out  during 
that  day  $496,808.96.  It  received  on  de- 
posit $399,300  in  fidelity  Bank  paper,  and 
$25,249.40  In  a  draft  drawn  against  a  aoipment 
of  wheat,  and  there  was  a  credit  upon  ita  books 
of  $11,401.17  at  the  beginning  of  business  on 
that  day.  The  debit  side  of  the  account  was 
therefore  $496,808.96,  and  the  credit  $4C5,- 
650.57.  being  an  excess  of  debit  of  $60,958.30. 

The  plaintiff  also  forebore  to  Bell  the  grain 
which  It  held  aa  collateral  security  for  Ker- 
shaw ft  Co's  indebtedness,  and  which  was 
worth  on  June  14,  at  the  lowest  market  twice 
of  that  day,  $544,894.  After  payment  of  tlie 
Fidelity  Bank  paper  was  refused,  the  plaintiff 
sold  the  jfprain  for  $449,194,  a  shrinkage  of 
$95,700,  There  was  no  agreement  that  the 
plaintiff  should  bold  the  grain,  but  tbe  deposit 
of  $400,000  made  (t  unnecessary  to  sell  it,  and 
good  faith  toward  Kershaw  ft  Co.,  under  the 
circumstances,  required  that  tb&t  should  not  be 
done.  The  plaintiff,  therefore,  in  reliance  up- 
on the  paper  of  the  Fidelity  Bank,  paid  the 
check  of  Kershaw  ft  Co.  for  $256,878,18.  gave 
them  $230,9dO.T8  of  further  money,  and  suf- 
fered a  loss  of  $99,700  on  the  collateral  security 
Which  It  held. 

Wc  do  not  tbink  that  the  matter  of  the 
application  of  the  proceeds  of  the  collateral 
•ectiiity  has  anytJung  to  do  with  dther  of  the 
cases. 

As  Kershaw  ft  Co.  deposited,  and  the  plain- 
tiff credited,  the  three  pieces  of  Fidelity  Bank 
paper  as  a  single  cash  Item,  whatever  the  plain- 
tiff  did  on  the  faith  of  tbe  depoalt  of  $4W,000 
was  done  on  tbe  faith  of  each  piece  of  paper 
which  went  to  make  up  that  deposit  When 
the  plaintiff  accepted  the  certificate  of  deposit, 
it  was  at  liberty  to  use  the  credit  for  $200,000 
In  any  manner  which  it  ud  Kersl^aw  ft  Co. 
might  agree  upon,  tbe  only  requirement  nude 
by  the  Fidelity  Bank  being  that  the  credit 
should  be  applied  to  tbe  use  of  Kershaw  ft  Co. 
It  was  applied  to  such  use  as  much  by  paying 
[4661  indebtedness  to  the  plaintiff  as  by  paying 
what  they  owed  to  any  other  party.  As  the 
plaintiff  is  aeekiog  to  recover  on  a  contract 
with  which  it  has  fully  complied  on  its  part, 
tbe  reedver  must  fully  complv  with  the  other 
pait  of  it;  and  if  Wilahire.  Eckert  ft  Co.  did 
not  put  $200,000  In  tbe  Fidelity  Bank  to  the 
1S8  D.  S. 


credit  of  theplaintiff,  as  that  bank  declared 
tbey  had  done,  the  receiver  must  make  good 
the  represeutntion  by  olacing  a  like  amount  to 
the  credit  of  the  plaintiff. 

As  to  the  defense  that  Harper,  Hopkins  and 
Wilshire,  with  other  persons,  on  aud  before 
June  14,  1887,  were  engaged  in  purctiasinff 
wheat  on  contracts  for  future  delivery,  una 
otherwise,  with  the  object  of  creating  a  "  cor- 
ner "  in  the  market;  that  at  the  time  of  tbe  de- 
livery of  tbc  paper  to  tbe  plaintiff  it  had  notice 
that  they  were  engaged  lo  such  speculation; 
and  thai  tbe  certificate  of  deposit  was  delivcretl 
to  Wilshire  and  by  him  to  the  plaintiff  to  be- 
used,  through  the  plaioiitT  and  by  Ktrshuvv 
Co.,  who  were,  and  were  well  known  to  the 
plaintiff  to  be,  brokers  engaged  in  the  purclmse 
of  wheat,  in  such  speculation,  for  the  account 
of  Wilshire  and  his  confederates, — the  defense 
amounts  to  this,  tbat  If  the  plaintiff  received 
money  from  the  Fidelity  Bank  to  beiransferrifi 
to  Kershaw  ft  Co.,  ii  could  refuse  to  pay  ovis 
the  money  to  the  latter,  if  it  knew  that  tlii'v 
intended  to  use  the  money  to  pay  a  ^^iinbliiii: 
debt  which  tbe  Fidelity  Bank  had  couiiacted. 

When  tbe  plaintiff  received  the  deposit  from 
Kershaw  ft  Co.,  it  was  bound  to  honor  their 
checks  against  it;  and  it  could  not  refuse  to  pay 
them  on  the  ground  that  Keraliaw  ft  Co.  in- 
tended to  make  an  improper  use  of  llie  moncv. 
If  Wilshire,  Eckert  ft  Co.  and  Kershaw  &  Co. 
were  eo^ged  in  gambling,  and  the  former  hud 
deposited  money  in  the  Fidelity  Bank  to  be 
transferred  to  the  plaintiff,  in  order  that  Ker- 
shaw ft  Co.  might  check  out  the  amount  from 
the  plaintiff's  rank  in  payment  of  lossi's  sus- 
tained in  the  gambling  transactions,  and  both 
banks  knew  that  the  money  wits  lo  be  so  used, 
still  tbe  Fidelity  Bank,  having  received  the  de- 
posit, could  not  refuse  to  pay  it  over  to  the 
plaintiff,  and  the  plaintiff,  having  received  It, 
could  not  refuse  to  honor  the  checks  of  Ker- 
shaw ft  Co.  drawn  against  it.  Tenant  v.  El- 
liott, 1  Bos.  ft  P.  3;  f'arm^  v.  Ruawll,  1  Bos. 
ft  P.  296;  Sharp  v.  Taylor.  2  Phil.  801;  Arm- 
ttrmg  v.  Toler.  24  U.  8. 11  Wheat.  2.')8  [6:  46S];  1467] 
Kinsman  v.  Parkhurat,  69  U.  8.  18  Ihiw.  289 
[15  :  885];  Brook$  v.  Martin.  69  U.  S.  3  Wall. 
70[17:  7321;  Ptantert  Bankv.  Union  Bank,V& 
U.  S.  16  Wall.  483  [21:  4731;  McMieken  v. 
Penn,  69  V.  S.  18  How.  507  [15:  5041. 

Nor  do  we  think  that  the  Btntute  of  Illinois 
(1  Starr  &  Curtis  Stat.  1885,  pp.  791.  792,  sec- 
tions 180,  181),  or  the  case  of  Pearec  v.  Koote, 
113  111.  228.  has  any  application  to  the  preat-nt 
case.  That  Statute  makes  it  an  offense  to 
"comer"  the  market,  or  to  attempt  to  do  so, 
and  makes  void  all  contracts  to  reimburse  or 
pay  any  money  or  property  knowingly  lent  or 
advanced  at  tbe  time  and  place  of  any  play  or 
bet,  to  any  penon  gamin  g  or  betting.  The  two 
banks  were  not  atlemptin!*  to  comer  the  market 
in  wheat.  Whether  Wilshire  and  his  confed- 
erates were  engaged  In  attempting  to  do  so,  and 
had  made  purchases  for  that  purpose  through 
Kershawft  Co.  as  brokers,  is  another  question. 
This  is  not  a  suit  by  Ker^aw  &  Co.  agoiost 
Wilshire  or  bis  firm,  or  against  the  Fidelity 
Bank.  It  is  a  suit  on  a  contract  made  by  the 
FMelity  Bank  with  the  plaintiff;  and  the  re- 
ceiver cannot  defend  it  on  tbe  ground  tbat  the 
plaintiff  knew  that  if  Itpaid  over  tbe  money  to 
Kershaw  ft  Co.,  as  the  Fidelity  Bank  requested, 
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the  money  would  be  used  in  bd  illegal  transac- 
tloa. 

In  Pearee  v.  Foote,  tupra,  Foote  made  an  ex- 
press agreemeat  with  certain  commis8ioD  men 
to  trade  f  xcluaively  in  differences  io  options, 
declariug  that  be  did  not  want  to  buy  my  pro- 
viiijous,  but  simply  to  speculate  aoa  settle  on 
diffL'fences.  He  lost  a  large  sum  in  such  trans- 
actions, and  indorsed  over  to  the  commission 
men  certain  notes.  The  court  held  that  such 
options  were  gambling  contmcts,  and  that,  as 
the  Statute  of  Illinois  provided  tliat  any  person 
who  should  lose  Id  a  gambling  transactioo 
miKlit  recover  back  from  the  winner  whatever 
be  should  pay  on  account  of  such  loss,  Foote 
could  recover  tbe  value  of  the  notes  from  the 
commissiun  men.  But  the  plaintiff  is  not  tbe 
winner  in  auv  gambling  transaction.  The  pur- 
port of  the  oecision  In  Pearu  v.  FooU  is  that, 
as  the  comroisaion  men  participated  in  tbe  ille- 

§b1  transaction,  they  could  not  talie  the  gronnd 
»t  their  interest  was  only  that  of  a  com  mis- 
don.  The  plaintiff  is  not  io  the  situation  of  tbe 
commission  men,  and  tbe  receiver  is  act  in  tbe 
situation  of  Foote.  Tbe  cases  which  have  been 
decided  in  regard  to  the  Statute  of  Illinois  arose 
between  brokers  and  principals,  or  between 
winner  and  loeer,  and  do  not  apply  to  the  case 
Btbar. 

It  is  contended,  however,  by  tbe  receiver,  that 
tbe  money  advanced  by  tlie  plaintiff  to  Kershaw 
&  Co.,  on  the  15th  of  June,  was  advanced 
knowingly  at  the  time  in  the  course  of  an  at- 
tempt to  comer  the  marltet  and  to  aid  Kershaw 
&,  Co.  in  doiqg  so.  Tbe  Statute  of  Illinois 
makes  void  any  contract  "for  the  reimbursinit 
or  paying  any  money  or  property  knowingly 
leni  or  advanced  at  tbe  time  and  place  of  such 
play  or  bet  to  any  person  or  persons  sogaming 
or  betting."  Ttiis  is  not  a  suit  against  Kershaw 
&  Co.  to  recover  money  lent  to  them;  nor  is  it 
true  that  the  plaintiff  advanced  money  to  them 
to  assist  them  In  attemptiog'  to  comer  the 
mnrket.  It  is  tiot  averred  in  the  answer,  oor 
proved,  that  Kersbaw  &  Co.  were  engaged  in 
such  nn  attempt.  Tbe  averment  of  the  answer 
is  that  Harper,  Hopkins,  Wilshire  and  other 
persons  to  the  defendant  unknown,  were  en- 
gaged in  such  an  attempt,  and  that  Kershaw  & 
Co.  were  acting  as  brokers;  but  it  is  not  averred 
that  the  brokers  bad  any  knowledge  of  the  ob- 
ject of  their  prindpals,  and  tbe  evidence  shows 
that  tliey  bad  nosucb  knowledge.  Themoaey 
which  the  plaintiff  advanced  lo  Kershaw  &  Co., 
on  the  l.Mo  of  June,  was  not  lent  to  them  on  an 
agreement  by  them  to  repay  it;  but  it  was  ad- 
vanced to  them  in  consideration  of  the  deposit 
with  the  plaintiff  of  the  |400,000  of  Fidelity 
Bank  paper.  Nor  is  there  any  proof  that  any 
of  the  money  paid  by  tbe  plaintiff  to  Kershaw 
ft  Co.,  on  the  IStb  of  June,  was  paid  out  for 
wheat  purchased  for  Wilshire,  Eckert  &  Co. 
The  burden  was  on  tbe  receiver  to  show  clearly 
that  the  money  paid  out  was  upon  illegal  trans- 
actioDs.  He  laus  to  do  so;  and  much  more  does 
he  fail  to  show  that  the  monev  was  paid  for 
present  pnrcbases,  that  Is,  in  tne  language  of 
the  Stntute,  that  it  was  advanced  "  at  the  time 
and  place"  of  the  purchases,  and  not  to  pay 
debts  Incurred  In  the  making  of  past  purchases. 
If  it  were  shown  that  the  plaiotlff  advanced 
money  to  Kersbaw  ft  Co..  tm  the  15th  of  June, 
lo  be  used  Id  pa^g  fur  wheat  which  Kwahaw 
3M 


A  Co.  had  purchased  at  some  time  In  the  past, 

in  an  attempt  to  comer  the  market,  it  would  t^^l 
not  follow  that  the  plaintiff  could  not  collect 
from  them  such  advances. 

Where  losses  have  been  made  in  an  Olega! 
transaction  a  person  who  lends  money  to  uie 
loser  with  which  to  pay  the  debt  can  recover 
tbe  loan,  notwithstanding  bis  knowledge  of  the 
fact  that  tbe  money  was  to  be  so  used.  Arm- 
strong V.  ToUt.  24  U.  8. 11  Wheat.  258  [6: 
Kimbro  v.  BuUiU,  68  U.  8.  23  How.  256,  2m 
[18:  818.  817];  IHanUr*  Bank  v.  Union  Jttmk, 
6S  U.  8.  16  Wall.  500  Tdl:  4401;  T^ler  v.  Car- 
me.  70  Me.  210  [4  New  Eng.  Rep.  409j;  Mo- 
Oavoek  V.  Puryear,  6  Coldw.  84;  Waugh  v. 
Beck,  114  Pa.  422  [5  Cent.  Rep.  6361. 

It  is  not  shown,  as  is  claimed  by  tbe  receiver, 
that  in  advancing  tbe  money  to  Kersbaw  & 
Co.  tbe  plaintiff  became  a  participator  in  an  il- 
legal attempt  to  corner  tiie  market,  or  that  it 
had  aided  in  such  an  attempt  by  previouslv  ad- 
vancing money  to  them  upon  a  part  oi  tbe 
wbeat  as  collateral  security.  A.lthou^h  tbe 
T>laiatiff  had  advanced  money  from  time  to 
time  to  them  upon  wbeat  as  collateral  security, 
there  is  no  evidence  that  it  knew,  or  had  any 
reason  to  suspect,  that  the  wbeat  was  purchased 
in  an  attempt  to  corner  the  market. 

An  obligation  will  be  enforced,  though  indi- 
rectly connected  with  an  illegal  transaction,  if  it 
is  supporied  by  an  independent  consideration, 
BO  that  the  plaintiff  does  not  require  tbe  nid  of 
tbe  illegal  transaction  to  make  out  his  cnse. 
ArniBtrongv.  Toler.UV.  8.  11  Wbeat.  2ci^  [C: 
4081;  Faiknejf  v.  ReynouB,  4  Burr.  2069;  I'etiie 
V.  Hannaji,  3  T.  R.  418;  Famter  v.  BuMtU,  1 
Bos.  ftp.  206;  Planten  Baiiky.  Onion  Bank, 
83  U.  S.  16  WaU.  483  [21:  4731:  ifcBlair  v. 
Oibba,  68  U.  S.  17  How.  232,  236  [1.1: 132. 
1381;  Brooka  v.  Mariin.  69  U.  8.  2  Wall.  70 
[17:  732];  Bly  v.  Second  Nat.  Bank,  70  Po.  453. 

Although  the  contract  between  tbe  two  banks 
was  made  in  the  State  of  Illinois,  it  was  lo  be 
performed  io  tbe  Btate  of  Ohio;  and,  tbe  re- 
ceiver being  estopped  from  saying  that  Wil- 
shire, Eckert  ft  Co.  did  not  deposit  tbe  $200.- 
000  in  the  Fidelity  Bank  to  the  credit  of  the 
plaintiff,  it  is  tbe  law  of  Ohio  {Ehrman  v.  Un- 
ion Cent.  L.  Int.  Co.  85  Ohio  St.  824}  that  be 
cannot  be  beard  to  say  that  tbe  plaintiff  ac- 
quired tbe  certificate  of  deposit  in  conoecUon 
with  an  illegal  transartioD. 

Tbe  result,  however,  of  the  evidence  is  tbst 
It  does  not  appear,  as  alleged  In  the  answer  of 
tbe  receiver,  that  the  plaintiff  had  knowledge  1 470] 
or  notice  that  the  paper  in  suit  was  delivered 
to  it  to  be  used  through  tt  by  Kershaw  ft  Co. 
In  connection  with  an  attempt  to  corner  tbe 
market.  A  detailed  discoasioaof  the  evidence 
would  not  be  profitable. 

We  think,  therefore,  that  the  circuit  court 
was  right  in  making  a  deoee  against  the  » 
ceiver  io  No.  1111. 

In  both  of  tbe  cases  it  Is  claimed  that  tbe 
court  erred  in  adjudging  that  tbe  plaintiff  was 
entitled  to  interest  ou  tbe  25  per  cent  dividend 
on  its  claim,  from  October  81, 1887,  until  the 
time  tbe  dividend  should  be  paid.  As  author 
ity  tbe  receiver  cites  tbe  case  of  White  v.  Knox, 
lit  U.  S.  784  [28:  603].  But  we  do  not  think 
it  applies.  In  that  case  a  judgment  was  ob- 
tained for  a  claim  by  White,  in  June,  1883, 
wblcb  Included  intneit  on  mt  claim  to  that 
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'fane.  While  the  claim  was  in  lltigatioD.  the 
xeiver  ba^  paid  ratable  dividends  of  65  per 
cent  to  other  creditors.  After  the  judgment 
in  favor  of  While,  the  comptroller  of  the  cur- 
rency calculated  the  amouat  due  him  as  of 
December  30,  1875,  (he  time  when  the  bank 
failed,  andpaid  bim  65  per  cent  on  that  amount. 
He  contended  tlint  ibe  dividend  should  be  cal- 
culated on  his  claim  with  interest  to  tbe  time 
of  the  judgment;  but  this  court  sustained  the 
action  of  the  comptroller.  In  tbe  present  case, 
the  claims  of  the  plaintiff,  ns  allowed,  do  not 
include  inturest  beyond  the  date  when  the  bunk 
failed.  Interest  upon  the  dividend  which  it 
«U!?bt  to  have  received  on  the  8lst  of  October. 
1887,  is  a  different  matter.  Tbe  allowance  of 
that  interest  Is  necessiiry  to  put  tbe  plaintiff  on 
an  equality  with  the  other  creditors.  That 
point  was  not  decided  in  White  v.  Knox,  and 
we  think  the  circuit  court  did  not  err  in  allow- 
ing such  interest. 

It  rennltt  that  the  decreet  in  both  eata  must  be 
afflnned. 

Mr.  Chitf  JuOiee  Fuller  did  not  take  any 
part  in  tbe  decision  of  this  case. 


[541] 


DANIEL  STURR,  Jppl., 
e. 

CHARLES  W.  BECK. 

rSeeS.  O.  Beporter'a  ed.  fiti-ffi&) 

Jurisdictioncd  amount — territorial  judgment, 
review  of— riparian  proprietor's  righte  to  run- 
Ting  stream— settler  under  Jtomentead  entry  of 
lands,  is  riparian  proprietor-^ght  to  toater 
of  stream— iavfut  oceupan^fsee.  2339,  Ret. 
Stat. 

1.  Upon  tbe  KtBdavlts  filed  on  both  aides  in  this 
case,  the  court  decides  that  the  water  right  In 
ooDtroverBy  Is  worth  tbe  Jurlsdlcttonal  amount, 
and  the  motion  to  dismiss  Is  overruled. 

S.  No  Judflment  or  decree  of  the  highest  court 
of  a  Territory  can  be  reviewed  by  this  court  in 
matier  of  fact,  but  only  In  matter  of  iaw,  and 
this  eourt  Is  confined  to  tbis  case  to  determining 
whether  tbo  courts  aodlngs  of  fact  support  the 
judgment. 

3.  A  riparian  proprietorof  land  bordering  upon  a 
running  stream  has  a  right  to  the  flow  of  its 
waters  as  a  natiinil  incident  to  his  estate,  and  Uiey 
cannot  be  lawfully  diverted  against  his  cotuent. 

4.  A  wttler  who  has  made  a  homestead  entry  of 
public  land  for  over  a  year,  and  has  been  In  pos- 
session for  throe  years.  Is  a  riparian  proprietor  of 
the  land,  as  to  another  persou  who  subeequenUy 
locates  a  water  right  on  tbe  land. 

KaiiE.—Aa  to  oHuirion  or  aeeretion  and  rair.Hon; 
«l0ftt  lo,  and  ownerwMp  e/:  by  what  law  title  to  it 
•deUrmtned;  nds  of  dWsbm  among  riparian  Monef-a, 
-*ee  nntc  to  Kennedy  v.  Hunt,  Bk.  12,  p.  829;  also 
notstoSt.  Clalr  Oounir  v.  LoTlngston,  Bk.  28,  p.  6B. 

As  lo  riOtt  of  the  Vntted  States  and  Oie  Stattt  to 
i^ftre  lands  and  aetnUonsavainst  piers,  see  note  to 
Hallett  V.  Beebe.  Bk.  U,  p.  a& 

At  to  what  is  seathore:  how  far  Jands  bounded  on 
ex-tend.-eee  note  to  U.  8.  v.  Picheco.  Bk,  IT.  p.  8BS. 

^  to  («Ie  to  water  by  approprlatfon:  eommon-taw 
rule;  rale  of  mining  Stat«,-se6  note  to  Atchison  v, 
Peterson,  Bk.  12.  p. 

Its  IT.  8.  U.  S..  Book  88.  48 


5.  Ho  subsequent  'attempt  to  take  the  water  oaty 
can  override  the  prior  appropriation  of  both  Inod 
and  water  of  a  settler  who  has  made  a  homestead 
entry  of  the  land,  and  who  has  lawful  riparian 
occupancy  with  Intent  to  appropriate  tbe  land. 

8.  Smiths  lawful  oooupaDoylD  this  case  under  set- 
tlement and  entry  was  a  prior  approprlatton 
which  Sturr  oould  not  displaoe. 

7.  Section  833S  of  the  Revised  Statutes  as  to  ligfata 
to  tbe  use  of  water  was  rather  a  voluntary  recog- 
nition of  a  pre-existing  right  of  poasessioo,  cod- 
Btltuting  a  valid  claim  to  its  continued  use,  than 
the  estabUsbment  of  a  new  one. 

[No.  1172.] 

SuhniOed  Dm.  9.  1389.  Decided  March  3,  1890. 

APPEAL  from  a  judgment  of  the  Supreme 
Court  of  the  Territory  of  Dakotii  affirm- 
ing a  Judgment  of  tbe  District  Court  of  that 
TerritoiT  dismissing  a  suit  for  an  injunction 
against  defendant  from  interfering  with  an  al- 
leged water  r^bt  of  complainant  and  the  use 
of  the  water  ofa  creek  and  for  damages.  Af- 
Jirmed. 

Statement  by  Jfr.  Ghirf  Justice  TvMer  t  [54S] 
This  suit  was  cominenced  by  Daniel  Sturr 
against  Charles  W.  Beck  by  a  complaint  filed 
in  a  District  Court  of  the  Territory  of  Dakota, 
seeking  an  injunction  against  tbe  defendant 
from  mterfering  nith  an  alleged  water  right 
and  ditch  of  tbe  complslnaut  and  the  use  of 
the  water  of  a  certain  creek  through  the  same, 
and  for  damages  alleged  to  have  been  sustained 
by  interference  which  had  already  taken  place. 
Tbe  allegations  of  tbe  complaint  were  denied 
in  the  answer  of  the  defendant,  so  far  as  incon- 
sistent with  its  statements;  and  the  facts  in  re* 
gard  to  tbe  matters  set  up  In  the  complaint 
were  averred  by  the  defendant  as  be  claimed 
them  to  be,  with  a  pravcr  for  an  injunction 
against  the  complaioant  from  trespassing  upon 
bis  land  and  diverting  the  water  of  Uie  creek, 
and  from  keeping  and  maintaining  the  diich 
OD  his  land,  and  for  damages  and  costs.  The 
cause  was  tried  by  the  court  upon  an  agreed 
statement  of  facts,  it  being  stipulated  that  tbe 
court  might  make  its  findings  of  fact  and  con- 
clusions of  law  00  such  agreed  statement  with 
tbe  same  effect  as  If  tbe  facts  therein  cooiained 
bad  been  proven  in  court.  The  court  there- 
upon procieeded  to  mi^  ha  findings  of  tneH 
and  cooclusiona  of  law  as  fidlowa: 

"  Findings  ^  Fact. 

'•  1st.  That  tbe  plaintiff.  Daniel  Slurr.  made 
a  homestead  filing  or  entiy  of  tbe  S.  £  *  N 
W.  i,  E.  i  8.  E.  J,  and  8.  W.  i  S.  E.  i  of  sec. 
85,  town.  7  N.,  of  range  8  E.,  B,  H.  M.,  on 
the  15th  day  May,  18S0,  and  thereafter  at  tbe 
United  Slates  land  office  at  Deadwood.  D.  T., 
made  final  proof  or  entry  thereof  oo  the  10th 
day  of  May,  1883,  having  settled  tbereon  in 
Juue,  1877,  and  he  has  resided  thereon  contin- 
uously ever  since,  cultivating  at  least  seventy 
acres  thereof,  and  has  received  a  patent  for 
said  land  from  tbe  Tnited  States. 

"Sd.  That  one  John  Smith  made  a  home* 
ftead  filing  or  entry  of  the  W.  i  8.  E.  1^  8.  W. 
*  N.  B.  i,  and  lot  3  of  sec.  3,  town.  6  N.,  of  IS431 
range  8  E  ,  B.  H.  M.,  oothe26lhdayof  March, 
1870,  and  thereafter  at  the  United  States  land 
offlre  at  Deadwood,  D.  T..  made  final  proof  or 

761 


Digitized  by  Google 


M1-65S 


Svnaaa  Covki  or  this  United  istatbs. 


Oct.  Tkkm. 


enti?  thereof  on  the  10th  day  of  May,  189S. 
liavlDg  settled  tlierpon  io  March.  1877.  aod  re- 
■Idcd  tbereoQUDlU  be  sold  the  same  todefeadaat 
Beck,  in  Hay,  1884,  au.l  bna  received  a  patent 
for  said  laadT  from  the  United  Slates. 

•'3d.  That  on  or  about  the  15th  day  of  May, 
1830,  the  plaintiff,  Daniel  Sturr,  without  any 
grant  from  John  Smith,  the  occnpaDt  and 
ckiimant,  as  alwve  stated,  went  upon  the  home- 
Mead  claim  of  Jolm  Smith,  above  described, 
and  located  a  water  rizht  on  said  Smith's  hbme- 
stead,  claiming  the  right  to  divert  500  inches, 
miner's  measurement,  of  the  waters  of  False 
Bottom  Creek  then  and  long  prior  thereto  flow- 
ing over  and  across  said  land  in  its  natural 
channel,  and  to  carr^  the  same  by  means  of  a 
ditch  to  and  upon  bis  own  homestead  claim. 
Immediately  adjacent. 

"4th.  That  said  plaintiff  posted  a  written 
notice  at  the  point  of  said  proposed  diversion, 
claiming  the  right  to  divert  said  water,  and 
caused  a  copy  of  the  same  to  be  filed  in  the 
oflSce  of  the  register  of  deeds  in  and  tor  Law- 
rence County.  Dakota,  on  the  Wh  day  of  May, 
1881.  and  the  same  was  recorded  in  Book  14, 
page  408,  of  the  records  of  said  county. 

"5th.  That  immediately  thereafter  the 
plaintiff  constructed  a  ditch  from  the  point  of 
such  diversion  across  the  John  Smith  bomc- 
stead,  and  diverted  and  conveyed  not  less  than 
800  inches  of  the  waters  of  said  False  Bottom 
Creek  to  and  upon  bis  said  land  adjacent,  and 
tiiere  used  the  same  for  irrigating  his  crops 
growing  thereon  whenever  the  same  was  neces- 
sary until  interfered  with  by  the  defendant,  in 
the  summer  of  1886. 

"6tb.  That  on  May  first.  1884,  John  Smith 
conveyed  his  said  homestead  to  the  defendant, 
Charles  W.  Beck,  by  warranty  deed,  purport- 
tne  to  convey  the  fee  without  any  reservation, 
whereupon  the  plaintiff  entered  into  the  posses- 
sion thereof  and  bos  so  remained  ever  since. 

"7th.  That  in  the  sprin?  of  1886  the  defend- 
ant Beck  notified  the  plaintiff  Sturr  to  cease  di- 
verting the  waters  of  Fahie  Bottom  Creek  from 
[5441  Dfttiiral  channel  upon  defendant's  said 

land,  and  forbade'  him  maintaining  his  said 
ditch  upon  defendant's  said  land  for  that  pur- 
pose. 

"tjth.  That  the  custom  existing  and  which 
ban  existed  In  Lawrence  County  ever  since  its 
settlement  recognizes  and  acknowledges  the 
right  to  locate  water  rights  and  to  divert,  ap- 
proprinle  and  ustthe  waters  of  flowing  streams 
for  purposes  of  irrigation  when  such  location, 
diversion  and  use  does  not  conflict  or  interfere 
with  rights  vested  and  accrued  prior  thereto. 

"9th.  That  neither  John  Smith  nor  the  dc- 
feniiant  Beck  ever  made  any  water-right  loca- 
tion claiming  the  waters  of  False  Bottom 
Creek,  and  had  not  prior  to  the  said  location 
tiicreof  by  the  plaintiff,  Daniel  Sturr,  ever  di- 
ferted  the  said  waters  from  their  ualura)  chan- 
net  where  they  had  been  accustomed  to 
flow. 

"  lOth.  That  said  .Tobn  Smith,  on  the  second 
day  of  February.  1882,  recited  in  the  written 
contract  of  that  date  made  with  the  plaintiff, 
Daniel  Slurr,  that  the  Inttcr  was  the  owner  of 
the  Eim  Tree  water  nirlit.  which  whs  the  said 
water  right  located  a:>  til'orcsaid  by  said  Slurr 
on  the  ISih  day  of  May,  18S0. 

"Uth.  That  the  use  of  said  water  for  irriga- 
7«S 


tion  Is  lienefidal  and  valuaUe  to  tbe  penon  or 

persons  owning  or  possessing  tbe  same. 

"Conduinont  of  Law. 

"Ist.  That  at  the  time  of  the  location  of  tbe 
water  right  made  won  John  Smith's  home- 
stead by  the  plaintiff,  Daniel  Sturr,  in  May, 
188(),  a  prior  right  to  have  the  waters  of  said 
False  Bottom  Creek  flow  in  the  regular  chan- 
nel of  said  creek  over  and  across  said  land  had 
vested  in  John  Smith  by  virtue  of  bis  bome- 
stead  filing  or  entry  made  on  tbe  25th  day  of 
March,  1870,  behaving  made  final  proof  or  en- 
try thereafter. 

"2d.  That  said  vested  right  so  acquired  by 
said  John  Smith  was  conveyed  to  the  defend- 
ant, Charles  W.  Beck,  by  warranty  deed  on 
May  first,  1884. 

"3d.  That  the  plaintiff,  Daniel  Sturr,  by  his 
location  and  diversion  of  the  waters  oi  Palse 
Bottom  Creek,  so  made  by  him  upon  the  home- 
stead of  said  John.  Smith  on  the  15th  day  of  [64S] 
May,  1880,  acquired  no  right  as  against  the  de- 
fendant Beck  to  divert  said  waters  or  to  main- 
lain  a  ditch  upon  defendant's  land  for  that  pur- 
pose. 

"4tb.  That  tbe  patent  Issned  to  John  Smith 
for  the  premises  mentioned  related  back  to  the 
date  of  bis  making  his  homestead  filing  or  en- 
try of  said  premises  on  the  25tii  day  of  March, 

1878. 

"5tb.  That  tbe  idalntiir  can  take  nothing  by 

this  action." 

Judgmentin  favor  of  the  defendant  was  en- 
tered, dismissing  the  complaint  upon  tbe  mer- 
its and  awarding  coats. 

To  tbe  tenth  finding  of  tatA  and  to  conclu- 
lions  of  law  Noa.  1,  2,  8  and  4  plaintiff  duly 
excepted,  and  also  to  tbe  Judirment  and  decree, 
and  tiled  his  motion  to  set  aside  cerlniu  of  the 
findings  of  facts  and  conclusions  of  law.  and  to 
adopt  others  named  in  their  places,  and  nlsu  for 
anew  liial,  which  motions  were  severally  over- 
ruled, and  he  excepted.  Plaintiff  thereupon 
prosecuted  an  appeal  to  tbe  Supreme  Court  of 
the  Territory,  and  assigned  as  error  that  tbe 
court  erred  "in  its  finding  of  fact  No.  10,  and 
in  not  correcting  tbe  same  asrequested  t)y 
plaintiff  in  his  motion  to  correct  said  findine;" 
in  the  conclusions  of  law  Nos.  1,  S,  3  ana  4 
respectively;  in  denying  the  motion  for  a  new 
trial,  and  "because  the  decision  of  the  court  is 
against  law."  The  Judgment  of  the  district 
court  was  affirmed  by  the  supreme  oourt,  which 
rendered  tbe  foUowisfr  opinion:  "Tlie  judg- 
ment of  the  lowercourt  is  affirmed.  Thecourt 
holds  thai  the  homesteader  was  the  prior  appro- 
priator  of  the  water  right,  and  tbe  plaintiff  has 
no  right  to  enter  upon  the  prior  possession  of 
the  defendant  under  bia  H.  £.  for  the  purpose 
of  appropriating  any  portion  of  the  running 
streams  and  creeks  thereon."  An  appeal  was 
then  taken  to  this  court 

Mestrs.  Daniel  McLanghUa  and  Wil- 
liam R.  Steele*  for  appellant: 

Until  it  pMTtH  with  its  ownerebip,  the  govern- 
ment is  the  riparian  proprietor  of  tbe  public 
lands. 

Atr/uton  V.  Ftterton,  87  U.  8.  20  Wall.  510 
(22:  415);  Irwin  v.  PhilUpt,  5  Cal.  140;  ButU 
a  A  D.  Co.  V.  Vituohn,  11  Cal.  143;  Ortman 
V.  iMzon,  18  Cal.  88;  Baten  v.  Qallagher,  87 
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U.  S.  20  WaU.  881  (S8:  455):  Awter  t.  Nor 
iomaWat«rAM.  Oo.  101  U.  S.  876(26:  790). 

Neftber  pre-emptioo  aettlement  dot  boniestead 
entry  effects  segreffation  uotli  tbe  miDimum 
price  of  the  laDd  u  received  in  the  one  case, 
ud  final  proof  is  niAde  in  the  other. 

aimmont  t.  Wagner.  101  U.  8.  260  (25:  010); 
FHAUf.  Wkitnmi,  76  U.  S.  9  Wall.ll»4-ie6a9: 
672);  TimmtU  VaUey  Com,  82  U.  8.  16  Wnll. 
77  (21:  82);  TJ.  8.  v.  Storet,  14  Fed.  Rep.  824; 
U.  8.  V.  Lane,  19  Fed.  Rep.  910:  U.  8.  v.  Frep- 
berff,  82  Fed.  Rep.  195;  U.  8.  v.  Taylor.  85  Fed. 
Rep.  484;  Httmmmd  t.  Ron,  11  Colo.  624; 
M&riarity  v.  Uoone  Co.  39  Iowa,  ftJ4;  Flint  & 
P.  M.  H.  Co.  T.  (?0nft>n,41  Mich.  420;  Vreneh 
T.  8penur,  C2  U.  S.  21  How.  228  (16:  97); 
Blit^  V.  Cowan,  91  U.  S.  337  (23:  426);  John- 
mmv.  Ballou.tsa  yiicb.  mOnfjoodv.  Dorado 
Mining  Co.  56  C«l.  571;  Farley  v.  Spring  Vai- 
ley  M.  Co.  58  Cnl.  142;  Tenem  ZHtc/i  Co.  v. 
m>rpe{WMh.  Terr.)  20  Pac.  Rep.  6»8;  SlUa 
T.  Pomerotf  Imp.  (h.  (Wash.  Terr.)21  Pac.  Rep. 
27;  QeAdia  v.  Parri*k  (Wash.  Terr.)  21  Pac. 
Bep.  814. 

A,  noere  right  of  pre-emptioo  is  not  a  title. 

People  V.  Shearer,  SO  Cal.  648;  Hvtton  v. 
Fri^ne,  37  Cal.  491 ;  Weattrn  P.  R.  Oo.  v.  Tesis, 
41  Cal.  492;  Low  v.  HuUhxn$,  41  Cal.  634; 
FriAU  T.  Whitnsa,  76  U.  S.  9  Wall.  187  (19: 
668). 

Tbe  doctrine  of  relation  is  a  fiction  of  law 
for  the  furtherance  of  justice,  but  is  not  ad- 
mitted to  the  prejudice  of  third  parties  having 
MT  right. 

Jackann  v.  Bard,  4  Johns.  230,  2:i4;  Jackaon 
T.  BuU,  1  Johns.  C&9.  85;  Heath  v.  Ro.i»,  12 
Johns.  140;  Tenem  Ditch  Oo.  v.  Thorpe  (Wash. 
Terr.)  20  Pac.  Rep.  588;  Lynfh  v.  De  BerneU,  78 
V.  S.  9  Wall.  315(10:714):  Oibton  v.  Chouteau, 
eO  U.  8. 13  Wall.  101  (30: 537);  Me(jerle  v.  Aahe, 
83  Cal  74;  &nith  v.  Athem,  84  Cal.  506;  Dan- 
ieU  V.  Lantdale,  43  Cal.  41.  100  U.  S.  113  (25: 
68r,;  Bcik  V.  Measher.  104  U.  8.  283  (20:  736). 

Cungresei  intended  to  recognize  as  valid  the 
customary  law  witb  respect  to  the  use  of  water 
which  bad  grown  up  among  the  occupants  of 
tbe  public  land  under  the  peculiar  necessities 
of  their  conditfoo. 

Basey  V,  Gallagher,  87  U.  8.  20  Wall.  683, 
684  (22:  455) 

MeM^  Van  Cite  <£  WiUon  and  R.  A.  Bur- 
ton* for  appellee: 

Ov  an  appeal  from  a  territorial  court,  this 
court  wtU  not  go  behind  the  finding  of  fact 
adopted  by  tbe  trial  court,  and,  by  amrmance 
of  judirmetit,  approved  by  the  appiellale  court, 
to  consider  the  evidence. 

8trinafelloto  v.  Cain.  90  V.  8.  610  (25:  421); 
Cannon  v.  Pratt,  99  U.  8.  010  (25:  446);  A\Mn 
T.  WeUi,  Pitrffo  <t  Oo.  104  U.  S.  438  (36:  K}3); 
Davit  T.  FredBTieia,  104  U.  8.  618  (26:  849); 
7/«eA<  T.  Botighton,  105  U.  8.  235  (26:  1018); 
Gray  v.  Howe,  108  U.  S.  12  (37:  fi34(:  Kilert  v. 
Bnatman,  111  U.  8.  a^ifl  (28:  454i;  O'Ueilly  V. 
Campbell.  116  U.  8.  418  (29:  669);  Zcckendorf 
y.  John»m,  123  U.  8.  617  (31:  277). 

The  Jaw  gave  the  use  of  the  water  to  appel- 
lee while  it  ran  through  bia  farm.  To  make 
appellant  a  prior  ;ipproprlator  he  must  bnvc 
taken  out  the  wjtcr  under  a  claim  of  ripht 
while  tbe  land  wafi  still  in  the  pos.session  of  the 
government,  and  before  any  claim  or  settle- 
roent  bad  been  made. 

m  u.  H. 


Union  MOl  A  M.  Oo.  v.  Danffierff.  2  Sawy. 
450,  455;  Lum  v,  Saggin,  69  Cal.  255;  Weiu 
V.  On^on  L  A  8.  Co.  13  Or.  496;  CrandaU  v. 
Woods.  8  Cal.  130,  141,  143.  144. 

This  court  has  recognized  tbe  value  of 

[>rior  possession  as;niQst  intruders  In  the  fol- 
owing  among  many  cases: 

Atherton  t.  libir-kr,  96  U.  8.  518  (24:  782); 
Lamb  v.  Danenport.  85  U.  8.  18  Wall.  307 
(21:  759);  Trenouth  v.  San  F^na'teo  County, 
100  IT.  8.  251  (25:  626);  Durand  v.  MarUn, 
120  U.  8.  366  (30:  675). 

Tbe  apjtellee's  frrantor  made  his  homestead 
entry  over  a  year  prior  to  the  attempted  li>ca- 
tioo  of  appellant's  water  right.  This  gave  him 
a  vested  right  in  the  land  and  in  tbe  use  of  tlia 
water. 

Op.  At^.-Gen.  Mac  Veagh,  July  15,  1881, 
1  Copp's  P.  L.  Laws,  887.  388;  Red  River  c6 
L.  of  W.  R.  Co.  V.  SUire,  32  Minn.  95;  White 
V.  Uattingt  4s  D.  B.  Co.  2  Copp's  P.  L.  Laws, 
878;  Barlirtgton,  K.  A8.  W,  R.  Co.  v.  Jtfhnfm, 
38  Kan.  142. 

If  Sturr's  ditch  and  wa(«r  right  were  an  in- 
terest in  the  appellee's  land  by  wuy  of  a  servi- 
tude or  easemeut.  it  could  only  have  been  ac- 
quired by  grant,  or  its  equivalent,  prescription. 

Dakota  Civil  Code,  345.  249;  Wasbb. 
Easements,  18,  and  cases  cited. 

A  parol  Hcense  is  revocable  at  will. 

Washb.  Easements,  19;  De  Ilara  v.  17.  S. 
72  U.S.  5Wall.  599(18:681);  Veghte  v.  Raritam 
Water  Power  Co.  19  N.  J.  Eq.  153:  Dra/cc  v. 
Weits,  11  Allen.  141.  144;  Foot  v.  Ifete  Haoen 
AN.  Co.  23  Conn.  214,  233. 

Mr.  Chief  Juatiee  Fuller  delivered  the  opin- 
ion of  tbe  <»urt:  tt^Aa\ 

Witb  the  notice  of  appeal  and  appeal  bond 
appellant  filed  his  own  affidavit  and  thnt  of  an- 
other tbat  th«  ditch  and  water  riiiiit  in  contro- 
versy were  reasonably  worth  ^T.-WO.  After 
tbe  reconl  wa.<(  filed  here  a  motion  was  iniide 
by  appellee  to  dismiss,  accompanied  by  several 
atlldavits,  to  the  effect  that  such  value  was  far 
less  than  $5,000.  And  upon  this  motion  coun- 
ter-artidaviis  have  been  jiresciiied.  Wc  have 
carefully  examined  all  the.-<e  impers  and  cotk- 
elude  that  the  motion  should  be  overruled. 

No  judgment  or  decree  of  the  higho.st  court 
of  a  Territory  cim  be  reviewed  by  this  court  in 
matter  of  fact,  but  only  in  matter  of  law;  and 
we  are  confined  in  this  case  to  determining 
whether  tbe  court's  findings  of  fact  support  the 
judu;ment.  Idaho  and  Or^on  Land  Co.  v. 
Bradbury,  132  U.S.  509  133:433];  18  Stat.  27.  23. 

John  Smith  aetlled  on  the  tract  of  l»nd  de- 
scribed in  Hnrcb,  18T7,  nnd  continued ti>  reside 
thereon  until  be  sold  and  conveyed  it  by  war- 
ranty deed  to  n<*ck,  tbe  appclli-e.  He  made 
his  homesteiid  filing  or  eijtry  March  2.'>,  1879. 
and  bis  final  proof  >\ny  10.  1883,  and  received 
a  patent  from  the  United  States.  Tbe  water 
of  False  Bottom  Creek  Sowed  in  its  nntiirnl 
cliannel  over  and  across  Smith's  boinesteiid, 
and  in  May,  1880,  Slurr,  tbe  api»eUant,  went 
upon  tbat  bomeKteud,  localetl  a  water  right 
thereon  and  consiruct<'d  aditch  which  diverted 
tbe  waters  of  the  creek  to  bis  own  adja(H.>Dt 
land.  Beek  went  into  possession  under  the 
deed  from  Smith,  and  in  laafl  nolifipd  Sliirr  to 
ce.i8e  diverting  llic  water  nnd  mniiilaining  the 
ditch,  and  ibis  suit  thereupon  followed. 
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It  is  Dot  contended  on  behalf  of  Stun- tbat  he 
It  entitled  to  mnintain  the  ditch  because  be  con- 
structed and  used  it,  or  tbat  Smith's  acquies- 
cence amounied  to  anything  more  than  a  re- 
vocable license.  There  was  no  grant  nor  an 
adverse  enjoyment  so  lonfr  continued  as  to  raise 
a  legal  presumption  of  a  grant.  But  it  is  insist- 
ed tbat  the  doctrine  of  prior  appropnntion  of 
water  nn  the  public  land  and  its  beneficial  use 
proifcls  him  from  tnterfercnca  because  neither 
Smith  nor  Becic  made  any  water-right  location 
claimins  the  waters  of  False  Bottom  Creclc, 
and  had  never  diverted  thoae  wtiers  prior  to 
Stuff's  location. 
[64Tj  If,  however,  Smith  obtained  a  vested  rirht 
to  have  the  creek  flow  In  its  natural  channel  by 
virtue  of  his  homestead  entry  of  March  35, 

1879,  and  possession  thereunder,  or  If  his  patont 
took  effect  as  against  Siurr  by  relation  as  of 
that  date,  then  it  is  (»aceded  (hat  Sturr  cannot 
prevail  and  the  judgment  must  Ik  alHrmed. 

The  right  of  a  riparian  proprietor  of  land 
bordering  upon  a  running  stream  to  the  benefit 
to  be  derived  from  the  flow  of  Its  waters  as  a 
natural  incident  to,  or  one  of  (be  elements  of, 
his  estate,  and  that  it  cannot  be  lawfully  di- 
verted against  bis  consent,  is  not  denied,  nor 
does  the  controversy  relate  to  the  just  and  rea- 
sonable use  as  between  riparian  proprietors. 
The  question  raised  is  whether  Smith  occupied 
the  position  of  a  riparian  proprietor  or  a  prior 
appropriator,  as  between  himself  and  Sturr, 
when  the  latter  undertook  to  locate  his  alleged 
water  right.  At  tbat  time  Smith  had  been  in 
possession  for  three  years,  and  bis  homestead 
entry  had  been  made  over  a  year. 

A  daim  of  the  homestead  settler,  such  as 
Smith's,  is  initiated  by  an  entry  of  the  land, 
which  is  effected  by  making  an  application  at 
the  proper  laud  olflce,  flllng  the  affidavit  and 
paying  the  amounts  requirra  by  sections  3388 
and  2390  of  the  Revised  Statutes.  tJoder  sec- 
tion 2291  the  final  certificate  waa  not  to  be 
filveo  or  patent  issued  "until  the  ex^raUon  of 
five  years  from  the  date  of  such  entry."  But 
under  the  third  section  of  the  Act  of  May  14, 

1880,  chap.  89  (21  Slat.  141),  providing  that 
"any  settler  who  has  settled,  or  who  shall  here- 
after Mitle,  on  any  of  the  public  lands  of  the 
tTnited  States,  woctber  surveved  or  unsur- 
Teyed,  with  the  intention  of  claiming  (be  same 
under  the  Homestead  Laws,  shall  be  allowed 
the  same  time  to  file  his  bomestead  application 
and  perfect  his  orie[iaal  entry  in  toe  United 
States  land  otflce  as  is  now  allowed  to  settlers 
under  the  Pre-emption  Laws  to  put  their 
clai  ms  on  record,  and  his  right  shall  relate  back 
to  the  date  of  settlement,  tbe  same  as  if  he  set- 
tled under  tbe  Pre  emption  Laws,"  the  ruling  of 
tbe  Land  Department  has  been  tbat  If  the  home- 
stead settler  shall  fully  comply  with  the  law  as 
to  continuous  residence  and  cultivation,  the 

[5401  aettlement  defeats  all  claims  intervening  be- 
tween its  date  and  Uie  date  of  filing  bis  home- 
stead entry,  and  in  nuking  final  proof  his  five 
years  of  resldouw  and  coltiTatfoii  will  com- 
mence from  tbe  date  of  actual  settlement. 

Under  section  2297  of  the  Revised  Statutes  It 
ii  provided  that  upon  change  of  residence  or 
abuidonment  as  therein  mentioned,  before  the 
aplration  of  the  five  years,  "then  and  in  tbat 
event  tbe  land  so  enterM  shall  revert  to  the  gov- 
ernment.'* It  was  held  by  Attomey-GcDeral 
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MacVengh,  In  an  opinion  to  the  Secretary  of 
War,  July  15.  1881,  tbat  "where  a  bomestead 
entrv  of  public  land  has  been  made  by  a  settler, 
the  land  so  entered  cannot,  while  such  entrv 
stands,  be  set  apart  by  the  President  for  a  mil- 
itary reservation,  even  prior  to  the  completion 
of  full  title  in  tbe  settler;"  tbut  "upon  tbe  en- 
try tbe  right  in  fiivur  of  the  settler  would  seem 
to  attach  lo  the  land,  which  is  liable  to  be  de- 
feated only  by  failure  on  his  part  to  comply 
with  the  requirements  of  tbe  Hnmestead  Law 
Id  regard  to  settlement  and  cultivation.  This 
right  amounts  to  an  equitable  Interest  In  the 
land,  subject  to  the  future  performance  tbe 
settler  of  certain  conditions  (in  the  event  of 
which  he  becomes  invested  with  full  and  com- 
plete ownership);  and  until  forfeited  by  failure 
to  perform  the  conditions,  It  must  prevail  not 
only  against  individuals,  but  against  the  gov- 
ernment." 1  Land  Dec.  80.  And  many  rul- 
ings of  the  Interior  Department  sustain  this 
view.  These  oiflclal  utterances  are  entitled  to 
great  respect  at  the  hands  of  this  court,  as  re- 
marked by  Mr.  Jtutiee  Lamar  In  Haatingt  d 
Dakota  R.  Go.  r.  WJMnM,  182  U.  B.  867.  863 
[88:  363,  SeS]. 

In  WWiertpoon  v.  Duncan,  71  U.  S.  4  Wall. 
210,  318  [18:  339,  8411.  it  is  said  by  Mr.  Justice 
Davis,  speaking  for  tbe  court,  that  "in  no  just 
sense  can  lands  oe  said  to  be  public  lands  after 
they  have  been  entered  at  the  land  otQce  and  a 
certiflcate  of  entry  obtained.  If  public  lands 
before  the  entry,  after  ittbey  are  private  prop- 
erty. .  .  .  'The  contract  of  purchase  is  com- 
plete when  the  certificate  of  entrv  is  executed 
and  delivered,  and  thereafter  the  und  ceases  to 
be  a  part  of  the  public  domain.  Tbe  govern- 
ment agrees  to  make  proper  conveyance  as  soon 
as  It  can,  and  in  the  mean  time  holds  the  naked 
legal  fee  In  trust  for  the  purchaser,  who  has  the 
equitable  title."  It  may  be  s^d  tbat  this  lan- 
guage refers  to  the  certificate  issued  on  final 
proofs,  but  if  the  ward  "entry."  as  applied  to 
appropriations  of  land*  "menos  Uiat  act  by 
which  an  individual  acquires  an  inceptive  right 
to  a  portion  of  the  unappropriated  soil  of  the 
country,  by  flllng  his  claim'  Whotard  v.  Pne, 
35  V.  S.  13  Wheat.  686,  S88[6: 787]),  thein^ 
ciple  has  a  wider  scope. 

In  Uattiiup  Dakota  B.  Oo.  v.  WAtMs,  «M 
fupra,  an  affidavit  for  the  purpose  of  entering 
land  as  a  homestead  was  fifed  on  behalf  of  one 
Turner,  in  a  local  land  office  in  Minnesota,  on 
Hay  8,  1865,  Turner  claiming  to  act  under  sec- 
tion 1  of  the  Act  of  March  21, 1864(18  Stat.  35), 
now  section  2298  of  the  Revised  Statutes  of  the 
United  States.  Ai  a  matter  of  fact.  Turner 
was  never  on  tlie  land,  and  no  member  of  his 
family  was  then  residing,  or  ever  did  reside,  on 
it,  and  no  improvements  whatever  had  ever 
been  made  thereon  by  anyone.  Upon  being 
paid  their  fees,  the  register  and  receiver  of  the 
land  oiflce  allowed  the  entry,  and  the  same  stood 
upon  the  records  of  tbe  local  land  oJfice,  and 
upon  (be  records  of  the  General  Land  Office,  un- 
canceled, nntn  September  80,  1872.  Between 
May.  1865,  and  September,  1873,  Congress  made 
a  grant  to  tbe  State  of  Minnesota  for  the  purpose 
of  aiding  Id  the  construction  of  a  railroad  from 
Hastings,  through  certain  counties,  to  a  point 
on  the  western  boundary  of  the  State,  which 
grant  was  accepted  by  ue  Legislature  of  the 
State  of  Minnesota  and  truafaned  tothe  Hast- 
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toga  and  Dakota  Railroad  Oompaoj,  vhich 
flhortly  thereafter  definitely  located  its  line  of 
road  by  AHds  its  map  io  the  office  of  the  com- 
miasioner  of  tbe  General  Land  Office.  All 
tbese  proceedlDRs  occurred  prior  to  tbe  80tb  of 
Bet^ember,  1872.  This  court  declared  that  the 
almost  uuiform  practice  of  the  Department  baa 
been  to  regard  laod  upon  which  an  entry  of 
record,  vaTid  upon  i(a  face,  baa  been  made,  aa 
appropriated  and  withdrawn  from  subsequent 
homestead  entry,  pre-emption,  settlement,  sale 
or  craut,  until  the  original  entry  be  canceled  or 
be  declared  forfeited,  in  which  case  the  land 
reverts  to  the  government  aa  part  of  the  public 
domain,  and  becomes  again  subject  to  entry 
under  the  Land  Laws;  and  it  was  held  that 
[5501  whatever  defects  there  might  be  in  an  entry,  so 
long  as  it  remained  a  subsisting  entry  of  record, 
whose  legality  had  been  passed  upon  by  tbe 
land  authorities  and  their  action  remained  un- 
reversed, it  was  such  an  appropriation  of  the 
tract  as  secregated  it  from  the  public  domain, 
and  therefore  precluded  it  from  subsequent 
grant;  and  ibnt  this  entry  on  behalf  of  Turner 
"atbicbeil  to  tbe  IhdiI"  in  question,  within  the 
meaning  of  the  Act  of  Congress  makiojc  the 
grant  (14  Stat.  67),  and  could  not  be  included 
within  It.  And  as  to  mere  settlement  with  the 
intention  of  oblnioing  title  under  the  Pre-emp- 
tion Laws,  while  it  has  l)een  held  that  novestcl 
right  in  the  land  as  agiiinst  the  United  States  is 
acquired  until  nil  llic  prerequisites  for  the  ac- 

Snisition  of  title  have  been  complied  with,  yet 
gilts  in  parties  as  against  each  other  were  fully 
recognized  as  existing,  Ixtsed  upon  priority  in 
the  initiHtory  steps,  wnen  followed  up  to  a  pat- 
ent. "The*pa-ent  which  is  afterwards  issued 
relates  back  to  the  date  of  tbe  initiatory  act, 
and  cutsoQ  all  tDterveoingclnimauts."  Shepiey 
T.  Coifan.  81  U.  S.  830,  337  [23  :  424,  426]. 

Section  Cu39  of  the  Revised  Statutes,  which 
ia  It)  sulistance  the  ninth  scctlou  of  the  Act  of 
Congress  <.f  July  26, 1866  (14  Stat.  258),  pro- 
vides: "Whenever,  by  priority  of  possession, 
rights  to  the  use  of  water,  for  mining,  agricul- 
tural, manufacturing  or  other  purposes,  have 
vested  and  accrued,  and  the  same  are  recog- 
nized and  acknowledged  by  the  local  customs, 
laws  and  the  decisions  of  courts,  tbe  possessors 
and  owners  Of  such  vested  rights  afaallbe  main- 
tained and  protected  in  the  same;  and  the  right 
of  way  for  the  constructioD  of  ditches  and  ca- 
nais  for  the  purposes  herein  specified  is  acknowl- 
edged and  confirmed."  This  section,  said  Mr. 
Justice  Miller.  In  Broder  v.  Water  Co.,  101  U. 
S.  274,  276  [25:  790,  791],.  "waa  rather  a  vol- 
untary recognition  of  a  pre-exiating  right  of 
possession,  constituting  a  valid  claim  to  its  con- 
tinued use,  than  tbe  estiiblishment  of  a  new 
one." 

By  section  17  of  the  Act  of  July  9,  1870, 
amendatory  of  the  Act  of  July  26. 1866,  it  was 
provided,  among  other  things,  that  "all  patenta 
granted,  or  pre-emption  or  homesteads  allowed, 
shall  be  subject  to  any  Tested  and  accrued 
wnter  rights,  or  rights  to  ditches  and  reservoirs 
1651]  connection  with  sucb  water  rights,  ls 

may  have  been  acquired  under  or  recognized 
by  the  ninth  section  of  the  Act  of  which  this 
Act  is  amendatory."  16  Stat.  216.  And  this 
waa  carried  forward  Into  section  2840  of  the 
Revised  Statutes,  and  Smith's  patent  was  sub- 
ject to  that  reaervatloiL 

tn  U.S. 


The  9th  section  of  the  Act  of  1806  Is  referred 
to  by  Mr.  Justice  Field  io  Atehiton  v.  Petenon, 
87  U.  8.  20  Wall.  607,  518  [22:  414,  416],  and 
in  tbe  opinion  it  is  said  that  "the  government 
beine  the  sole  proprietor  of  all  the  public  lands, 
whether  bordering  on  streams  or  otherwise, 
there  was  no  occanon  for  the  application  of  the 
common-law  doctrine  of  riparian  proprietorship 
with  respect  to  tbe  waters  of  those  streams." 

When,  however,  tbe  government  ceases  to  be 
the  sole  proprietor,  the  right  of  the  riparian 
owner  attaches,  and  cannot  be  subsequently  in- 
vaded. As  tbe  riparian  owner  has  the  right  to 
have  the  water  flow  ut  eurrere  aoMat,  undimin- 
ished except  by  reasonable  consumption  of 
upper  proprietors,  and  no  subsequent  attempt 
to  take  the  water  only  can  override  the  prior 
appropriation  of  both  land  and  water,  it  would 
seem  reasonable  tbat  lawful  riparian  occunancy 
with  intent  to  appropriate  the  land  should  have 
tbe  same  effect. 

Tbe  Dakota  Civil  Code  oontaina  this  section: 

"Sec.  ZS5.  Theowneroftbelandownswater 
standing  thereon,  or  flowing  over  or  under  ita 
surface,  but  not  forming  a  defloite  stream. 
Water  running  in  a  definite  stream,  formed  by 
nature  over  or  under  tbe  surface,  may  be  used 
by  him  as  long  as  It  remains  there;  but  he  may 
not  prevent  the  natural  flow  of  tbe  stream,  or 
of  the  natural  spring  from  which  it  commences 
its  definite  course,  nor  pursue  oor  pollute  the 
same."  Levisee's  Dakota  Codes,  2d  ed.  78 1. 

By  eectioD  527,  which  is  section  1  of  an  Act 
Relating  to  Water  Rights,  passed  in  February, 
1881,  it  la  provided:  "  Tbat  any  person  or  per- 
sons, corporation  or  company,  who  may  have 
or  hold  atitle  or  possessory  right  or  title  to  any 
mineral  or  agricultural  lands  within  the  limita 
of  Ibis  Territory,  shall  be  entitled  to  the  usual 
eojoymeot  of  tbe  waters  ot  tlie  streams  or 
creeks  In  said  Territoi?  for  miolog,  milling, 
agricultural  or  domestic  purposes:  Protidea, 
Tbat  tbe  right  to  such  use  shall  not  interfere 
with  any  prior  right  or  claim  to  such  waters 
when  tbe  law  baa  been  complied  with  in  doing 
the  necessary  work."  Leviaee's  Codes,  861. 

Section  650  of  the  Code  of  OO  Procedure  is 
aa  follows: 

"Any  person  settled  upon  the  public  lands 
belonging  to  the  United  States,  on  which  settle- 
ment is  not  expressly  prohibited  by  Congress 
or  some  department  of  the  general  government, 
may  maintain  an  action  for  any  Injuries  done 
tbe  same;  also  an  action  to  recover  tbe  posses- 
sion thereof,  in  tbe  same  manner  as  if  be  poa- 
sessed  a  fee  simple  title  to  aakt  tenda."  Levi- 
see's Codes,  171. 

The  local  custom  is  set  forth  In  tbe  findings 
to  have  consisted  in  the  recognition  and  ac- 
knowledgment of  "tbe  right  to  locate  water 
rigbla,  and  to  divert,  appropriate  and  uae  the 
waten  of  flowing  streams  for  purposes  of  Irri- 

fntion  when  such  location,  direrslon  and  use 
oes  not  conflict  or  Interfere  with  rights  vested 
and  accrued  prior  thereto." 

Thus,  under  the  laws  of  Congress  and  the 
Territory,  and  under  the  applicable  custom, 
priority  of  possession  gave  priority  of  right. 
The  question  is  not  as  to  the  extmt  of  Smith'a 
interest  in  tbe  homestead  as  against  the  gpvem- 
meot,  but  whether  aa  against  Stuir  his  lawful 


[552] 


Digitized  by  Google 


029-084  BoPBua  Oodbt  or 

occupancy  under  settlement  and  entry  was  not 
a  pnor  appropriation  which  Sturr  could  not 
displace.  We  have  no  doubt  It  was,  and  agree 
with  ihe  brief  and  comprehensive  opinion  of 
the  supreme  court  to  that  effect. 
THeju^metU  it  affirmed. 

Mr.  Jvatiee  Brewer  was  not  a  member  of 
fhe  court  when  this  case  was  submitted,  and 
took  DO  part  in  Ita  decision. 


I  oaol    THE  COUNTY  OF  LINCOLN,  W  <» 

Err., 

V. 

NICHOLAS  LUNINQ. 
(See  S.  C.  Reporter's  ed.  K»-fi34.) 


THE  United  Statu.  Oct.  Trbm. 

People,  50  ni.  504;  Barnes  t.  D.  C.  91 U.  S.  644 
(28:  441). 

Counties  cannot  be  sued  at  all  except  by  the 
expretis  statutory  consent  of  the  sovereign  btate 
of  which  they  are  parU. 

Oilman  v.  Contra  Gotta  Countg,  8  Cal.  67; 
Euntaker  Borden,  ft  Cal.  390;  HtuUi^  t. 
Ban  fi-aneiteo.  18  Cal.  57;  Floral  Spring* 
Water  Co.  v.  Rivea.  14  Nev.  488. 

The  complaints  do  not  state  facts  mifflcient 
to  constitute  a  cause  of  action,  and  cannot 
therefore,  support  the  judgment. 

Ckampion  r.  Semona,  1  Nbt.  478;  Dow  T, 
Humbert,  91  U.  S.  294  (38: 868);  Cooley.  Const 
Lim.  149:  State  v.  Silver.  9  Nev.  227;  State  v. 
EaOoek,  19  Nev.  884. 

When  the  Constitution  of  a  State  has  been 
construed  by  the  highest  court  in  the  State, 
such  construction  is  followed  by  this  court. 

Blmwod  V.  Mares,  92  U.  S.  289  (28:  710); 
Hall  v.  DeCuir,  96  U.  8.  487  (24:  547). 

The  court  erred  in  not  sustaining  the  pleas  of 
the  Statute  of  Limitations  to  the  coupons. 

Amy  V.  Dubuque.  98  U.  H.  470  (25:  228); 
Koahkonong  v.  BurUm,  104  U.  B.  668  (26:  886); 
Noah  V.  El  Dorado  County,  II  Sawy.  86;  WUeo9 
V.  WiUiama,  6  Nev.  206;  Taylor  t.  Hendrie,  8 
Nev.  245. 

Mr.  Abraluhm  Clark  Freenajk  for  d^ 

fendant  in  error: 

-A  county  Is  subject  to  suit  in  the  national 
courts. 

Lyetl  V.  Lapeer  Covnty,  6  McLean,  446;  Me- 
Coy\.  Waahtngton  County,  3  Wall.  Jr.  881; 
CowUe  V.  Mercer  County,  74  U.  S.  7  Wall.  118 
(19:87);  MePikeY.  Lincoln  Covnty.  7  Cent.  L. 
J.  264;  Cunninffkam  y.  Ralli  Covnty,  1  Fed. 
Rep  468;  Jordan  v.  Com  County.  3  Dill.  185; 
Adama  t.  Bepublic  County,  23  Fed.  Bep.  211; 
WaUv.  Monroe  County,  103  U.  S.  77  (26:  431); 
Cleveland  C.  8.  d  L.  Aaao.  v.  Topeka,  87  U.  S. 
20  Wall.  650  (24:  455);  Cromtcellv.  Sae  County, 
94  U.  S.  351  (24: 195);  Oreene  County  t.  iXinM, 
102  U.  B.  106  (26: 101):  Florai  Spring*  Water 
Co.  T.  Rivea,  14  Mev.  484. 

I4ncoln  County  is  a  corporation. 

Angcll  &  Ames,  CorporatioDS,  14.  28, 164; 
Dill.  Mun.  Corp.  §  23;  Louienlle  <ft  N.  R.  Co. 
V.  Davidam  County  Court,  1  Sneed  (Tenn.) 
687;  Shawnee  County  t.  Carter,  8  Kan.  128: 
Prieer.  Sacramento  County,  6  Cal.  356;  Levy 
Court  V.  Coroner,  69  U.  S.  2  Wall.  501  ( 17:851); 
Dean  v.  Datia,  51  Cal.  406. 

The  complaint  did  stale  facts  sufficient  to 
constitute  a  cause  of  action. 

Montgomery  v.  Tutt,  11  Cal.  318;  Woleott  t. 
Van  Saninowrd,  11  Johns.  348.  8  Am.  Dec.  396; 
Wallace  v.  MeConnef,  88  U.  8.  18  Pet.  186  (10: 
06);  Hilla  V.  Place,  48  N.  Y.  620.  8  Am.  Bep. 
668;  Daniel,  Keg.  Inst.  §648;  MeNairyw.  Bell, 
1  Terg,  502.  24  Am.  Dec.  454. 

An  Act  of  January  18,  1877,  which  provides 
for  the  registratioD  of  overdue  coupons,  and 
their  payment  lliereafter  in  the  orda  of  their 
regiatrution,  exempts  them  from  the  operation 
of  tlie  Statute  of  Limitations. 
•Noah  v.El  Dorado  County.  24 Fed.  Bep.  255; 
UnderhiU  v.  Simora,  17  CW,  177;  ^Ve^iU  v. 
Chamberlain,  65  CaL  804. 

Mr.  Justice  Brewer  dellTeied  the  oplnfoa 
of  the  court: 
This  is  an  action  «  bonds  and  coupons. 

IM  U.S. 


Buitaagainat  Statea— county  may  be  fu«f— tow 
bating  tehere  auit  may  be  brought — atate  de- 
cieion— Nevada  law — when  fund  for  pay- 
ment ia  provided—Statute  ef  Limitationa. 

L  The  Bleveotb  Amendment  of  the  Federal  Oon- 
■Ututlon,  which  restrafns  the  JuriedlotloD  gmntad 
by  the  ConHtltutioD  over  suits  atnUnst  States,  Is 
limited  to  those  suits  in  which  the  State  Is  a  real 
party  or  a  party  on  the  record. 

9,  A  county  is  a  oorporatlon  created  by  and  with 
such  powers  as  are  given  to  It  by  the  State  and  la 
not  within  Buab  oonsUtutlonai  restriction  and 
may  be  sued  Id  the  olrcult  court. 

I.  Althousrb  the  Aot  under  which  the  bonds  In  this 
ease  were  issued  provides  for  lltl«wtlon  concern- 
tog  the  same,  and  names  a  court  of  the  State  in 
which  such  littgatlon  can  be  had,  such  Jurisdic- 
tion is  not  exclusive  and  does  not  prevent  sutt  In 
the  circuit  court. 

4.  Where  tbe  Supreme  Court  of  a  State  has  held 
that  a  statute  of  the  State  does  not  oontmvene  a 
State  OonstitutJon,  this  court  will  follow  such 
decision. 

I.  Sections  lOBO  and  1904-1986  of  the  General  Stat^ 
utea  of  Nevada  have  application  only  to  unliqui- 
dated claims  and  aocouats,  and  Go  not  apply  to 
bonds  and  coupons. 

C  Tbe  Nevada  Act  of  1878.  which  provided  for  the 
registering  of  ovndue  coupons,  and  for  payment 
in  a  particular  order,  was  a  new  provision  for 
the  payment  of  these  bonds-  It  provided  a 
special  trust  fund  to  which  Uie  coupon  holder 
might,  in  tba  order  of  reglstratfon,  look  for  pay- 
ment. 

7.  When  p^mmt  Is  provided  for  out  of  a  partic- 
ular fund  to  be  created  by  the  act  of  tbe  debtor, 
he  cannot  plead  tbe  Statute  of  JUmltatloas  unUl 
be  shows  tint  that  fund  bas  been  provided. 

[No.  1274.] 

SubmittedJan.  IS.  1890.  Decided  March  3, 1890. 

rr  EBBOBto  the  Circuit  Court  of  the  United 
States  for  the  District  of  Nevada  to  review 
judgments  against  a  County  on  iMndsand  cou- 
pons issued  by  it.  -AMrmed. 
The  facts  are  stated  in  the  opinion. 
Mr.  H.  F.  Bartlne*  for  jdaintiff  in  error: 
The  United  States  circuit  court  had  do  j^uris- 
dictioQ  of  tbe  subject  matter  of  the  actions  or 
of  the  parties  thereto.   The  defendant  is  an 
integral  part,  a  political  subdivision,  of  the 
State. 

Sfiarp  r.  Contra  Coata  County,  84  Cat.  391; 
Clarke  T.  Xfvii  Ownty.  8  Nev.  185;  MeBane  t. 

7M 


Digitized  by  Google 


1888L 


CoDHTT  OF  Luooul  T.  Lmma. 


089-084 


Judff rnent  was  rendered  agaiDSt  the  Couttj  aod 
[B80]    it  alleges  error.   The  primary  qiwstkmie  as  to 

tbe  ^urisdiclioo  of  tbe  circuit  court  This  ju- 
ri.'^dtctioD  is  challenged  on  two  grounds:  first, 
it  is  claimed  that  because  tbe  County  Is  an  in- 
tcsral  part  of  tbe  State  it  could  not,  under  tbe 
Ek-ventb  AmeDdment  of  tbe  Federal  Constitu- 
tfon,  be  sued  iu  the  circuit  court;  aod.  seooad- 
ly,  iuasmuch  as  tbe  Act  under  which  the  bonds 
wt^re  issued  provided  for  litigation  coocerniog 
tbe  same,  and  naulbd  a  court  of  tbe  State  in 
which  such  litigation  could  be  bad,  that  such 

IuriKHction  was  ezclusiva  and  prevented  suit 
1  tbe  circuit  court. 

With  recard  to  the  first  objection,  ft  may  be 
observed  that  the  recorda  of  this  court  for  the 
last  thirty  years  are  full  of  suits  against  coun- 
ties, and  it  would  seem  u  though  by  general 
consent  tbe  jurisdiction  of  tbe  federal  courts 
hi  such  suits  had  become  established.  But  ir- 
respective of  tUa  general  acquiescence,  tbe 
Jurisdiction  of  theetrcnlt  courts  is  beyond  ques- 
tion. The  Eleventh  Amendqient  limits  the  ju- 
risdicdun  ouly  as  to  suits  agaiosta  State.  It  was 
saitl  by  CJti^f  Justice  Marsball,  in  Otborn  v. 
The  Bank,  23  U.  8.  9  Wheat  788.  867  [6:  204, 
2S2],  that  "tbe  Eleventh  Ameodoieot,  which 
restrains  tbe  jurisdiction  granted  by  tbe  Con- 
stitution over  suits  against  States,  is  of  neces- 
sity limited  to  those  suits  in  which  the  State  is 
a  party  on  tbe  record." 

While  that  statement  was  held  this  court 
in  the  case  of  Be  Ayert,  123  U.  H  443  [31: 216], 
to  be  too  narrow,  yet  by  that  decision  the  ju- 
risdiction was  limited  only  in  respect  to  those 
cases  in  which  tbe  State  is  a  real,  if  not  a 
nominal,  defendant;  and  while  the  couuty  is 
territorially  a  part  at  tbe  Stale,  yet  politically  it 
is  also  a  corporation  created  by  and  with  sucli 
powers  as  are  given  to  it  bv  tbe  State.  Id  this 
respect  it  is  a  part  of  tbe  State  only  in  that  re- 
mote sense  in  which  any  city,  town  or  olhiT 
mutiicipul  corporntion  may  be  said  to  be  a  part 
of  tbe  Stale.  Metropolitan  R,  Co.  v.  Bint.  Coi. 
182  U.  S.  1  {33:  SSI]. 

The  Constitution  of  the  Stnte  of  Nevada  ex- 
plicitly provides  forUie  liability  of  counties  trj 
suit.  Article  eight  is  entitled  "  Municipal  and 
Other  Corporations,"  and  its  ten  sections  con- 
tain provisions,  some  applicable  to  private  and 
[631  ]  others  to  both  private  and  muoicipiil  corpora- 
tions. Section  five  declares  that  "corporations 
may  sue  and  be  sued  fai  all  courts  in  like  man 
ner  as  individuals."  And  that  this  section  is 
not  to  be  limited  to  private  corporations  is  evi- 
dent, not  alone  from  ihe  generality  of  its  lan- 
guage aod  from  tbe  title  of  tbe  article,  but  nl.Mj 
from  several  sections  therein  in  which  munici- 
pal corporations  are  expressly  named.  Thus 
tbe  second  section  subjects  tbe  property  of  cor- 
Foralions  to  taxation,  with  a  proviso  "that  the 
property  of  corporations  formed  for  municipal 
.  .  .  purposesmay  be  exempted  by  law."  And 
section  ten  expressly  recognizes  tbe  county  as 
a  municipal  corporation,  for  its  language  is: 
"No  county,  city,  town  or  other  municipu  cor- 
poration shall  Mcome  a  stockholder,"  etc. 
Thus  tbe  liability  of  counties  as  municipal 
corporations  to  suit  Is  declared  by  tbe  Const! 
tution  itself.  Further,  the  Act  under  which 
these  bonds  were  issued  provided  for  suits 
against  tbe  County  In  respect  to  Ibis  indebted- 
ness hi  one  of  the  courts  of  the  State;  and  this 
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liability  of  a  county  to  suit  has  been  affirmed 
by  the  Supreme  Court  of  Nevada  in  the  fol- 
lowing cases:  Wailtv.  OrmtOtf  Counts,  1  Kev. 
370;  Clarke  v.  Lvon  County,  S'Sev.  181;  FlenU 
^priTiga  Water  Go.  v.  Rivet,  14  Nev.  484. 

With  regard  to  the  other  objection  tbe  case 
of  Cotrlet  v.  Mereer  County.  74  U.  S.  7  Wall. 
118  ri9: 87],  is  decisive.  In  that  case  the  court, 
by  the  chief  justice,  expressed  its  opinion  on 
the  very  question  In  these  words:  "But  it  was 
argued  that  counties  in  Illinois,  by  the  law 
of  their  organization,  were  exempted  from  snit 
elsewhere  than  in  tbe  circuit  courts  of  the 
county.  And  this  seems  to  be  tbe  construction 
given  to  the  statutea  conttming  counties  by 
the  Supreme  Court  of  Illtnois.  But  that  court 
has  never  decided  that  a  county  in  Illinois  is 
exempted  from  liaUIity  to  suit  in  national 
courts.  It  Is  unnecessary,  therefore,  to  consider 
what  would  be  tbe  effect  of  such  s  decision. 
It  is  enough  for  this  case  that  we  find  tbe  Ixhird 
of  super  visors  to  he  a  corporation  authorized 
to  contract  for  the  county.  The  power  to 
contract  with  citizens  of  other  States  implies 
liability  to  suit  by  citizens  of  other  Sialcs,  and 
no  statute  limitation  of  suability  can  defeat  a 
jurisdiction  given  by  tbe  Constitution." 

With  resard  to  the  objection  that  the  Statute  (S32j 
under  which  these  boniu  were  Issued  contra- 
venes tbe  State  Constitution,  it  is  enough  to 
refer  to  the  case  of  Odd  Fellow  Sav.  d  C.  Bank 
V.  Quillen,  11  Nev.  109,  in  which  the  Supreme 
Court  of  the  State  held  ^e  Act  valid,  following 
in  that  decision  the  ease  of  Tout^  v.  Mill,  9 
Nev.  212. 

It  is  further  objected  tbnt  tbe  complaint  was 
defective  in  not  showing  that  tbe  iwnds  and 
coupons  had  been  presented  to  the  county 
commissioners  and  county  auditor  for  allow- 
ance and  approval,  as  provided  by  sections  1950 
and  1964-li>S6  of  tbe  General  Statutes  of  tbe 
State.  Those  sections,  referring  to  cluims  and 
accounts,  buve  application  ouly  to  unliquidalcd 
claims  and  accounts,  and  do  not  apply,  to  Iionds 
und  coupons.  This  question  was  presented  io 
tlie  case  of  Ortene  County  v.  Daniel,  108  U.  8. 
1«7,  184  [a6:  M,  1011,  In  which  tbe  court  ob- 
.si^rved,  sjieaking  of  oonds  and  coupons,  that 
"the  claim  was.  to  all  intenls  and  purposes, 
audited  by  the  court  when  tbe  bonds  were  is- 
sued. The  validity  and  Amount  of  the  liability 
were  then  definitely  fixed,  and  warrants  on  the 
treasury  given,  payable  at  a  future  day." 

Tbe  remaining  question  arises  on  tbe  Statute 
of  Limitations.  By  ttie  General  Limitation 
Law  of  the  State  some  of  the  coupons  were 
barred;  but  there  has  been  this  special  legisla- 
tion in  reference  to  these  coupons.  The  bunds 
were  issued  under  the  Funding  Act  of  1878. 
In  1877  the  County  was  delinquent  in  its  Inter- 
est, and  tbe  Legislature  passed  an  Act  amend- 
atory to  the  Act  of  1878.  This  amendatory 
Act  provided  for  the  registering  of  overdue 
coupons,  and  imposed  tfpon  the  treasurer  tbe 
duly  of  thereafter  paying  the :  coupons  as 
money  came  into  his  po^ession  applicable 
thereto,  in  the  order  of  their  registration.  Stat- 
utes of  Nevada  1877,  46. 

Tbe  coupons  which  by  tbe  General  Limita- 
tion Law  would  have  been  barred  were  pre- 
sented, as  they  fell  due,  to  tbe  treasurer  for 
payment,  and  navment  demanded  and  refused, 
Lecuuse  the  interest  fund  was  exhausted. 
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Thereupon  the  treuimr  rcjiistend  them  u 
preseoted,  In  accordiDce  with  the  Act  of  1877, 
and  from  the  time  of  their  resisiration  to  the 
coDimeiicemeot  of  this  suit  there  was  no  money 
[633]  in  the  treasury  applicable  to  their  payment. 
This  Act,  providing  for  registration  and  for 
payment  in  a  particular  order,  was  a  new  pro- 
rislon  for  the  payment  of  these  bonds,  which 
was  accepted  by  the  creditor,  and  created  a 
new  right  upon  which  he  might  rely.  It  pro- 
vided, fts  it  were,  a  special  trust  fund,  to  which 
the  coupon  bolder  might,  in  the  order  of  reg- 
Istratiou,  look  for  payment,  and  for  payment 
through  which  he  might  safely  wait.  It 
amounted  to  a  promise  on  the  part  of  the 
County  to  pay  such  coupons  as  were  registered, 
in  the  order  of  their  regifttmtion,  as  fast  as 
money  came  Into  the  interest  fund;  and  such 
promise  was  b^v  the  creditor  accepted;  and 
when  payment  is  provided  for  out  of  a  partic- 
ular fund  to  be  created  by  the  act  of  the  debtor, 
he  cannot  plead  the  Statute  of  limitations  un- 
til he  shows  that  that  fund  has  been  provided. 

The  cases  of  UnderkiU  t.  Sonora,  17  Cal. 
172.  and  Freehill  y.  CHiamberlain,  65  Cat.  603, 
are  in  point.  In  the  former  case  the  court  ob- 
serves that  "the  legialntlve  Acts  then  recognized 
the  debt  and  made  provision  for  lis  payment. 
This  la  enough  to  withdraw  the  case  from  the 
operation  of  the  Statute;  It  is  equivalent  to  a 
trust  deed  by  the  State  setting  apart  property 
out  of  which  (he  money  due  was  to  be  paid  at 
a  given  time,  if  not  sooner  paid  upon  a  claim 
acknowledged  to  be  an  outstandioe  debt;  and 
we  eaunot  conceive  of  any  principle  of  law  or 
justice  which  would  bold  the  claim  to  be  barred 
oy  the  Statute  simply  because  the  creditor 
waited  after  this  for  his  money."  In  the  other 
case  it  was  held  tliat  "where  a  statute  provides 
for  the  issuing  of  bonds  of  a  city  with  interest 
coupons  payable  as  fast  as  money  shnald  come 
Into  the  treasury  from  special  sources  designated 
by  the  Act,  the  Statute  of  Limitations  does  not 
commence  to  run  against  the  coupons  until  the . 
money  ia  received  in  the  treamuj  In  accordance 
with  the  terms  of  the  Act." 

Both  of  these  decisions  were  rendered  before 
the  Act  of  1877  was  passed,  and,  being  in  an 
adjoining  State  wUcb  has  always  had  close 
relations  with  the  State  of  Nevada,  may  well 
have  induced  the  passage  of  that  Act. 

These  are  all  the  questions  presented.  We 
aee  no  ertxH-  In  the  rulings  in  the  circuit  court, 
and  itt  judgment  U  iMrefore  affirmed.  TIte 
eatea  of  the  aame  plaintiff  in  error  aguinst 
Charles  Sutro,  No  1275,  and  G.  D.  Vincent. 
No.  1276,  on  the  present  dorket,  are  similar,  and 
the  Sams  Judgment  mU  ther^ore  be  entered  in 
them. 


[514]  PA17LLOUI8BURTHEnAL.,it^M£H-., 

». 

ARTHUR    DENIS,  Dutive  Testamentary 

Executor. 

(See  8.  C.  Bnwrter's  ed.  51HIS8.) 
Jurisdiction   aa   to   trtaty  question — French 


Him.— As  to  contlructvm  and  operation  of  trei^ 
ties,  see  note  to  U.  8.  v.  Amlitad,  Bk.  10.  p.  SMl 

^towhmcnPOKlt  wU  beset  ofUe  bvntmmt  of 
«qu<ttf>  and  when  not,  see  note  to  BuroheU  V.  Haiah, 
Bk.U,p.  M. 


Trea^  of  JSSO—avthori^  «f  ammitsivi^ 
aUowanee  part  ef  daim  to  Frendi  heif 
and  legatees — extrinsic  etidenee,  when  alIo» 
aHe  to  ei^ilainjudgm^nir—immaterial  widened, 

1.  Where  the  contention  of  the  piRlntlflfe  In  error 
thflt  tticy  an  entitle*)  to  an  award  rendered  br 
the  French  and  American  Clntms  CommMoa  is 
founded  upon  the  French  Treaty  at  IStiO,  the  de- 
cision of  tlie  SopremeCourtof  Louisiana  against 
the  rluht  thus  umrted  by  them  presents  a  que^ 
tlon  tur  the  lurlsdloUon  of  tbis  court. 

S.  That  Commlssioa  possessed  no  authority  to  con- 
BlderanyclalmsagainBttheKOvemmentof  eltber 
the  United  States  or  of  Prance,  except  aa  held, 
both  at  the  time  of  their  presentation  anil  of 
judgment  thereon,  by  citizens  of  the  other  coun- 
try. 

%.  A  Frenob  otUsen  having  a  claljn  npalnst  the 
United  States  having  die'],  said  Commission  could 
only  allow,  under  the  Troaty,  the  proportion  of 
the  claim  going  to  such  of  bis  heirs  and  legatees 
as  are  cltisens  Of  Trance;  and  such  Coromlssfoo 
having  allowed  a  part  of  snob  oiaim,  the  whole 
sum  allowed  must  be  paid  to  such  French  heirs 
and  legatees,  and  cannot  be  equally  Oistrilmied 
to  them  and  other  belrs  and  legatees  of  the  claim- 
ant who  ate  ottiiens  of  the  United  States. 

4.  Relief  »)y  the  Commission  under  the  Treaty 
could  be  given  only  to  those  letratees  who  were 
at  the  time  citizens  of  France. 

5.  Where  a  Judgment  is  ambiguous  or  uncertain 
aa  to  what,  or  what  portion  of,  dalnu  were  al- 
lowed by  It,  extrinsic  evidence  is  admissible  to 
ascertain  and  determine  those  facts. 

S.  Letters  of  counsel  and  the  letter  of  one  of  the 
commissioners  are  not  c(»npetent  evidence  for 
that  pu  rpose;  but  where,  though  received  hs  evi- 
dence, they  could  not  have  tiad  any  effect  upon 
the  dedstoo,  as  the  claim  rested  on  a  treaty,  th» 
evidence  is  immaterial. 

[No.  1381.1 

anbmitted  Jan,  13,1^.  Decided  March  S.  JS90. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Louisiana  to  review  a  Judgment  of 
that  court  reversing  a  decree  of  the  District 
Court  of  the  Parish  of  New  Orleans  that  the 
amount  of  an  award  made  by  the  French  and 
American  Claims  Commission  should  go  to 
the  French  heirs  only  of  the  original  claimant, 
and  should  not  be  distributed  equally  among 
them  and  the  American  heirs,  tieversed. 

Statement  Mr.  JuUiee  neldi 
At  the  commencement  of  the  late  civil  war 
L.  F.  Foucher,  a  cliizen  of  France  and  a  resi- 
dent of  the  City  of  Paris,  and  bearing  the  title 
of  Marquis  de  Circe,  was  the  owner  of  a  plan- 
tation situated  on  the  east  bank  of  the  Missis- 
sippi River,  a  few  miles  above  the  centre  of 
the  City  New  Orleans,  though  within  its 
corporate  limits.  A  portion  of  it  was  known 
aa  Ezporitlon  Park  or  Audubon  Park.  When 
the  city  was  occupied  by  the  federal  troops  in 
1862  they  took  possession  of  the  plantation. 
Some  of  its  fields  wen  used  for  pasture;  some 
were  converted  into  camplnff  ground;  and 
upon  part  a  hospital  for  the  soldiers  w&a 
built.  The  whole  was  in  the  military  occupsp 
tion  and  control  of  the  United  States,  to  the 
endre  exclusion  of  the  owner.  In  1865  a  claim 
for  reimbursement  of  the  damages  sustained 
was  presented  on  behalf  of  the  owner  to  the 
HfUtaiy  aahns  Commtahm  ittUng  at  New 
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Orleans.  General  Canby,  as  commandiDg 
geueral  of  the  district  embracing  that  city, 
and  (he  head  of  the  Commission,  made  a  report 
upon  the  claim,  recommending,  upon  the  ad- 
Tice  of  his  chief  quartermaster,  its  settlement 
by  the  payment  of  $30,433.83.  This  report 
was  addressed  to  the  ad juln  tit- general's  depart- 
ment, and  fowarded  to  Washington  In  June, 
1866.   No  part  of  this  claim  was,  however, 

Eaid,  for  the  reason,  as  statttd  by  counsel,  that 
efore  action  was  had  upon  it  the  Act  of  Con- 
gress of  February  21,  18fi7,  was  passed,  for- 
bidding the  settlement  of  any  claim  for  the  oc- 
Gupation  of  or  injury  to  real  estate  by  the  mil- 
itaiy  authorities  or  troops  of  the  Ooued  States 
where  such  claim  originated  during  the  war. 
(14  Stat.  3»70 

In  1H69  Foucher  died,  leaving  a  will,  to 
which  he  made  bis  widow,  also  a  citizen  of 
France,  his  universal  legatee,  and  she  was  put 
in  poss^ession  of  hia  estate.  In  1877  she  died, 
leaving  a  will  by  which  she  devised  her  entire 
estate  to  her  nephews  and  nieces,  who  were 
appointed  her  universal  legatees  jointly.  After 
some  litigation  to  determine  the  true  coostruc- 
tioQ  of  this  will,  the  lei^atees  went  into  posses- 
sion of  her  ealate.  (31  La.  Ann.  668.)  The 
estates  both  of  Foucber  and  of  bis  widow  were 
settled  and  the  property  distributed  among  ^e 
legatees  of  the  latter  or  their  heirs.  The  exec- 
utors were  discharged  and  the  successions 
considered  as  finally  closed.  Neilher  the  estate 
of  Foucher  nor  of  bis  widow  had  received  any 
moneys  upon  the  claim  which  had  been  pre- 
sented on  behalf  of  Foucher  in  1865,  for  tbe 
damage  sustained  by  the  occupation  and  use 
of  his  plantation  by  the  federal  troops,  tbe 

gtyment  of  which  bad  been  recommended  by 
eneral  Canby;  nor  wns  any  mention  made  of 
the  claim  in  the  distribution  of  the  estate  of 
either. 

Ill  January,  1880,  a  Convention  was  con- 
cluded between  the  United  States  and  France 
(12  Stat  673).  by  which  it  was  agreed  that  "all 
claims  on  the  of  corporations,  companies 
or  private  Individuals,  ciozens  of  the  United 
States,  upon  the  government  of  France,  arising 
out  of  acts  committed  against  the  persons  or 

firoperty  of  citizens  of  the  United  States  not 
D  the  service  of  the  enemies  of  Tnnce,  or 
voluntarily  giving  aid  and  comfort  to  the  same, 
by  the  French  cMi  or  military  authorities, 
upon  the  high  seas  or  within  the  tOTritory  of 
France,  its  colonies  and  dependencies,  during 
the  late  war  between  France  and  Mexico,  or 
during  the  war  of  1870-71,  between  France 
and  Germany,  and  the  subsequent  civil  dis- 
turbances known  as  the  'Insurrection  of  the 
Commune;'  and  oo  the  other  hand,  all  claims 
on  the  part  of  corporations,  companies  or  pri- 
vate individuals,  citizens  of  France,  upon  the 
government  of  the  United  States,  aiinng  out 
of  acts  committed  against  tbe  persons  or  prop- 
erty of  citizens  of  France  not  In  the  service  of 
_  the  enemies  of  the  United  States,  or  voluntarily 
l,s»iTj  giving  aid  and  comfort  to  the  same,  1^  the 
civil  or  military  authorities  of  the  govern- 
ment of  the  United  States,  upon  the  high  seas 
tfr  within  the  territorial  jurisdiction  of  the 
United  States,  during  the  period  comprised 
between  the  tblrteeDlh  day  of  April,  eighteen 
hundred  and  sixty-one,  and  tbe  tweotletn  day 
of  August,  eighteen  bandred  and  dztj-ib;. 
IW  U.  H. 


shall  be  referred  to  three  commissioners,  one 
of  whom  shall  be  named  by  tbe  President  of 
the  United  States,  and  one  by  the  French  gov- 
erument.  and  the  third  by  His  Majesty  the 
Emperor  of  Brazil."  Tbe  Cooventioo  also 
provided  that  the  Commission  thus  constituted 
should  be  competent  and  obliged  to  examine  and 
decide  upon  all  claims  of  the  above  character 
presented  to  them  by  tbe  citizens  of  either 
country,  except  such  as  bad  been  already  dip- 
lomatically. Judicially  or  otherwise  by  compe- 
tent authorittes  previously  disposed  of  by  either 
government;  but  that  no  claim  or  item  of 
damage  or  injury  based  upon  tbe  emancipation 
or  loss  of  davea  should  be  entertained.  The 
Convention  also  provided  that  the  Commission 
should,  without  delay,  after  Its  organization, 
proceed  to  examine  and  determine  the  claims 
specified,  and  that  the  concurring  decisions  of 
the  commissioners  or  of  any  two  or  them  should 
be  conclusive  and  final;  and  the  contracting 
parties  especially  engaged  so  to  consider  them, 
and  to  give  full  effect  to  such  decisions,  with- 
out any  objections,  evasions  or  delay  whatever. 

The  Commission  thus  provided  foi  was  or- 
ganized and  proceeded  to  the  hearing  of  claims 
at  the  City  of  Washington.  Tbe  claim  of 
Foucber  was  for  acts  committed  against  his 
property  within  the  period  prescribed,  and  the 
parties  interested  In  that  claim  were  desirous 
of  presenting  It  to  the  Commission  for  consider- 
ation. That  Commission,  as  it  was  authorized 
to  do  under  the  Act  of  June  16.  1880,  providing 
for  carrying  tbe  Trea^  into  effect,  had  adopted 
rules  for  the  conduct  of  its  business,  among 
which  was  <Hie  that,  if  the  claimant  were  dead, 
his  executor  or  administrator,  or  legal  repre- 
sentatives, must  appear  for  him,  and  that  each 
claimaht  should  file  in  tbe  office  of  tbe  Com- 
missidn  a  statement  of  bis  claim.  In  tbe  form 
of  a  memorial  addressed  to  the  Commission. 
(21  Stat.  296,  chap.  26»,  g  4.)  The  successions 
of  Mr.  and  Mrs.  Foucher  were  accordingly  re-  [518] 
opened,  and  Arthur  Denis  was  appointed  dative 
testamentary  executor  In  both,  that  Is,  an  exec- 
utor to  take  the  place  of  the  one  named  In  tbe 
wills  of  the  deceased. 

Soon  afterwards  Mr.  Denis  filed  in  the  office 
of  the  CommissioD  a  memorial  entitled  "Arthur 
Dmit.  Dative  Testamentary  Executor  of  Fouch- 
er, V.  Tha  United  State*."  In  this  memorial  he 
presented  the  claim  In  the  right  of  Foucher. 
deceased,  and  joined  with  him  as  claimants  all 
parties  Interested  in  the  successtons  of  Mr.  and 
Mrs.  Foucher,  all  of  whom  were  citizens  of 
the  United  States,  except  Paul  Louis  Burthe 
and  Dominique  Francois  Burthe,  who  were 
citizens  of  France;  and  he  filed  a  power  of  at- 
torney showing  that  he  appeared  as  tbeir  agent. 
SubsequenUy  uiese  latter  parties  filed  a  sepa- 
rate petition  or  memorial.  In  which  they  ap- 
pCHred  in  person.  Thev  are  belts  each  <n  one 
eighth  of  the  estate  of  Mrs.  Foucher. 

In  June,  1888,  the  Commisdon  rendered  ita 
award  as  follows: 

"Arthur  Deni*  ) 

V.  f  No.  008. 

The  United  8tate$. ) 

"We  allow  this  claim  at  the  nm  of  nhia 
thousand  and  two  hundred  doUm,  with  Inter 
est  at  five  per  cent  from  April  lit,  1866." 

Of  this  award  Mr.  Denis  coUeeled  98,229.18^ 
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fiom  which  be  reserved  $114.98  for  future 
costs,  4od  deducted  $2,834.20  for  charges  and 
expeases,  which  are  conceded  to  have  been 
correct,  kaviog  a  balance  of  $5,280.  This 
sum  as  dail  ve  executor  be  proposed  to  distribute 
among  all  the  heirs  and  lenitees  of  Mrs.  Fou- 
ciicr  precisely  as  he  would  nave  done  bad  tbis 
amount  been  moneys  possessed  by  her  as  part 
of  her  estate  at  the  time  of  her  death.  All  the 
parties,  except  the  plalntlfb  in  error,  are  cid- 
zens  of  the  United  States,  and  were  such  citi- 
zens at  the  time  of  the  award.  The  plaintiffs 
in  error,  being  the  only  heirs  who  were  at  the 
time  citizens  of  Fraoce,  Insisted  that  they  were 
entilletl  to  the  whole  award.  Mr.  Denis  pry- 
scnted  the  matter  to  the  Civil  District  Court 
for  the  iWish  of  Orleans  for  determination, 
tibowing  the  respective  proportions  the  heirs 
and  lejfiitecB  would  be  entitled  to  receive  if  the 
5191  B""*  mentioned  was  to  be  distributed  among 
them  in  the  same  proportion  as  the  orijrinal 
estates.  Accompun^ing  this  showing — tableau 
of  dtstribuitoD  as  it  is  termed — he  made  the  fol- 
lowing statement: 

"The  undersigned,  testamentarv  executor, 
understaods  that  the  French  and  American 
Claims  Conimifleion  established  the  uniform 
Jurisprudence  for  Its  decisions  thatitcouM  not 
near  and  determine  any  claims  against  tbe 
United  States  except  those  of  claimants  and 
beneficiaries  who  were  French  citizeos,  and 
that  the  said  Commission  rejected  all  claims  of 
persons  not  French  citizens,  even  when  they 
reprcM'Uted  the  claim  of  a  deceased  French 
person. 

"In  claim  No.  608,  of  tbe  succession  of  L. 
F.  Foucher  de  Circ6.  the  actual  claimants  are 
all  American  cilizena  except  Paul  Louis  Burthe 
and  Dominique  Francois  Burthe,  who  are 
Frencb  citizeos.  Under  the  said  Jurisprudence 
of  the  (.'ommission,  and  considering  tbe  status 
of  tbe  American  claimants,  the  executor  felt 
great  dou)>t  and  hesitation  aa  to  the  distribution 
to  be  made  under  this  tableau.  On  the  one 
hand  it  seemed  as  if  tbe  Commission,  under  its 
lulings,  could  not  have  made  any  award  in 
favnr  of  the  American  claimants,  and  that  the 
awiirri  as  allowed  must  have  been  intended  for 
tiK'  Frencb  claimants  ouly;  but,  on  the  other 
»i(ie,  the  Commission  not  having  in  express 
terms  excluded  the  American  daimuits,  the 
executor  concluded.  In  making  the  tableau,  to 
allow  to  the  several  legatees  their  recognized 
proportions  of  interest  In  tbe  estates,  leaving 
tlie  P'rciich  beira  to  come  by  opposittoos  and 
asstTt  their  rigbta,  if  any  uiey  turn,  to  tbe 
entire  award." 

To  this  representation,  or  tableau  of  distri- 
bution, the  plaintiffs  la  error  made  oppoaitioo, 
alleging  that  they  were  entitled  to  tbe  whole 
«ward.  being  the  only  heirs  and  legatees  who 
were  French  citizens  at  the  time  the  claim  was 
pn-woleil  and  when  the  award  was  rendered; 
and  tbat  no  award  under  the  Treaty  could  have 
bccu  made  In  favor  of  the  other  heirs  and  Icg- 
aic<-s,  tbey  being  citizens  of  the  United  States 
lit  tliat  time,  and  tbat  no  executor,  administra- 
tor or  person  represeotlngtbe  succeuioo  of  a 
jK'mon  who  was  not  a  French  citizen  at  the 
time  the  damage  waa  laffered  and  award  ren- 
rS201  ('vrcd  could  have  any  standlDB  bafnethe  Com- , 
^      ^     mission.  Tbe  district  court  A  the  pariib.  tbe  I 
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court  of  original  jurisdiction,  maintained  tba 
position  of  the  plaintiffs  In  error,  and  decreed 
that  the  entire  fund,  |5,S80,  sliould  go  to  them, 
one  half  to  each.  From  this  juc^ment  tbe 
executor  appealed  to  tbe  Supreme  Court  of 
Louisiana,  which  tribunal  reversed  the  decree 
below,  giving  judgment  in  favor  of  the  execu- 
tor, to  tne  effect  tbat  the  entire  fund  in  bis 
possession  f  rom  tbe  awa  rd ,  less  tbe  cbarges  and 
expenses  Incurred  and  the  amoimt  retained  for 
future  costs,  should  be  distributed  proportion- 
ally among  the  legatees  and  heirs  of  Mfa, 
Foucher,  according  to  tbe  tableau  of  dii^riba* 
tion  presented  by  Elm.  From  this  latter  Judg- 
ment tbe  case  istiroug^it  to  this  court  on  wnt 
of  error. 

Mmra.  Charlet  CarroU  and  Aleac  Port«r 
Horae*  for  plaintiffs  In  error: 

This  case  Is  governed,  not  by  the  laws  of 
Louisiana,  but  by  the  provisions  of  tbe  Treaty 
itself,  which  is,  In  the  premises,  tbe  supreme 
law  of  the  land. 

Ware  v.  Hylton.  8  U.  S.  8  Dall.  287  (1:  584); 
Eavemtein  v.  Lynhatn,  100  U.  S.  488  (25:  628). 

The  award  of  the  commissioners  settlea 
nothing  as  to  tbe  conflicting  rights  of  tbe  re- 
spective claimants,  inter  aese. 

Vomcays  v.  Vam,  36  U.  8.  1  Pet.  198  (7: 
108);  isheppard  v.  Taylor,  80  U.  S.  5  Pet.  675 
(8  :  269):  FretaU  v.  Bache,  89  U.  B.  14  Pet.  99 
(10:  369);  Judaon  V.  Ooneran,  56  (7.  S.  IT 
How.  612(15:  881). 

The  tolu  amount  awarded  belong  to  tbe 
plaintiffs  in  error,  who  are  the  only  citizens  of 
France. 

Emerton  v.  HaU,  88  U.  S.  18  Pet  409,  418 
(10:  223,  224).  SarriM'  Succetn'on.  39  La.  Aon. 
444. 

Mr.  Henry  CUapella,  for  defendant  in 
error: 

Where  tbe  question  of  jurisdiction  is  so  In- 
volved with  other  questions  that  tbe  court 
cannot  eliminate  it  without  passing  on  tbe 
merits,  it  will  be  heard  on  the  final  argument 
on  the  merits. 

Semple  v.  ITager,  71  U.  8.  4  Wall.  481  (18: 
402);  lietfirUv.  Dmarit,  77  U.  8.  10  WalL 
587(19:  1007). 

Neither  Treaty  nor  rules  ret^uire  of  deriva- 
tive claimants  French  citizenship. 

Williamt  v.  (Hiver,  68  U.  S.  13  Row.  Ill 
(13:  916);  OiU  T.  Oliver,  62  U.  8. 11  How.  645 
(18:  806). 

Parol  evidence  la  not  admissible  to  exi^ain  ft 

Judirment 

Avery  v.  Fi>tieeJury,  16  La.  Ann.  228;l>t(ni- 
ford'a  Sueemion,  1  La.  Aon.  98. 

The  estoppel  of  a  Judgment  extenda  to  all 
matters  material  to  the  decision  which  tbe 
parties  might  have  bad  decided. 

LindtUy  v.  Tltompaon,  1  Tenn.  Ch.  872; 
Aurora  v.  Wat.  74  U.  8.  7  Wall.  102  (19:  49); 
Behit  T.  Morgan,  U  U.  8.  7  WalL  62:}  (19: 
206). 

The  principle  that  tbe  treaties  of  the  United 
States  are  the  supreme  law  of  the  land  has  n» 
application  here. 

Shejypard  v.  Taylor,  80  U.  8.  6  Pet.  675,  710 
(8:  260.  270):  FretaU  v.  Baehf.  89  U.  S.  14 
Pet  05  (10:  869);  Comefiya  t.  Vam.  26  U.  3. 
1  Prt.  m  (7:  108U  Pfttlpt  MeDonakf,  M  U. 
8.  808.  tort  (25;  474,  476);  Bmerton  v.  JfaU,  88 
U.  8.  18  Pet  411  (10:  m). 
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Mr.  Jvaiee  Field  delivered  the  opfnfon  of 

the  court: 

As  the  contention  of  the  plaloliffs  in  error 
tbot  they  are  entitled  to  the  cotire  awurd  ren- 
dered by  the  French  and  American  Claims 
Commission,  after  deducting  from  it  the  con- 
ceiled  charges  and  expenses,  is  founded  upon 
the  stipulations  of  the  Treaty  of  1880.  the  re- 
fusal of  the  Supreme  Court  of  Ix)ui3iana  to 
recognize  the  right  ttius  asserted  by  them  pre- 
sents a  question  for  tbe  jurisdiction  of  this 
court,  vitbin  the  express  tenns  of  tbe  2Sih 
•ection  of  tbe  Judiciary  Act  of  1788,  wbicbis 
reproduced,  somewhat  enlarged  in  ils  provis- 
ions, in  the  Kevtsed  Statutes  (g  709).  The  de- 
cision was  against  the  right  speciolly  claimed 
under  tbe  Tret^ty  in  quesUon. 

Tbe  position  of  tbe  plaintiffs  in  error  was, 
In  our  judgment,  well  taken,  and  should  have 
been  sustained.  Independently  of  tbe  express 
provisions  of  the  Treaty  it  could  not  reason- 
ably  be  urged  that  the  award  should  inure  to 
tbe  l>enefit  of  citizens  of  the  United  States.  It 
would  a  remarltable  thing,  and  we  think 
without  precedent  in  tbe  bi^totr  of  diplomacy, 
[581]  for  ilie  government  of  the  United  Slalea  to 
make  a  treaty  with  another  country  to  indem- 
nify its  own  citizens  for  injuries  recdved  from 
its  own  oiflcers.  To  any  sugeestion  of  that 
kind  from  a  foreign  country  ~the  government 
of  the  United  States  would  probably  answer 
that  it  was  entirely  competent  to  deal  with  its 
own  citizens  and  to  do  justice  to  ibem  without 
the  interposition  of  any  other  country. 

But  the  express  language  of  tbe  Treaty  here 
limits  the  jurisdiction  of  tbe  Commi^ion  to 
claims  by  cili/cns  of  one  country  against  tbe 
govfrnnieiit  of  the  oilier.  It  matters  not  by 
whom  tbe  claim  mar  have  been  presented  to 
tbe  Commis!'ioc.  That  body  possessed  no  au- 
thority to  consider  any  claims  against  tbe  gov- 
ernment of  either  tlie  UDitecT  States  or  of 
France,  except  as  held ,  both  at  the  time  of  their 
presentation  and  of  judgment  thereon,  by  citi- 
zens of  the  other  country. 

There  is  no  ambiguity;  in  the  language  of  the 
Tieaty  on  this  subject;  it  is  entirely  free  from 
doubt.  It  is  true  Arthur  Denis  presented  tbe 
claim  as  datlre  testamentary  executor  of  Mr. 
Foucber's  succession,  and  be  joined,  in  his 
memorial  to  the  Commission,  all  tbe  legators 
and  heirs  under  tbe  will  of  Madame  Foucber, 
to  whom  the  estate  of  her  husband  bad  been 
left,  appi'aring  also  for  the  plaintiffs  in  error 
under  a  power  of  attorney  from  them,  they 
Bubsequenily  appearing  in  pcrsoo.  This  memo- 
rial only  ^ve  the  Commission  full  knowledge 
of  the  origin  and  condition  of  the  claim.  It 
could  not  enlarge  its  power  or  bring  within  its 
jurisdiction  any  claim  against  the  United  States 
of  oi  her  parties  than  citizens  of  France.  When 
tbe  flwnru  was  made  it  could  lawfully  be  in- 
tended  for  no  other  Iban  such  citizens.  Tbe 
ri^ht  of  the  plaintiffs  in  error  to  the  award 
arises  upon  the  Treaty,  to  which  anv  rules  lor 
tbe  distribution  of  estates  under  tbe  law  of 
Louisiana  must  give  way,  the  Treaty  being  of 
BU])erior  authority  in  the  case.  Tbey  were  en- 
titled, each  to  one  eighth  of  any  imiperty  com- 
ing to  them  as  legatees  of  Mis.  Foucber,  and 
that  proportion  of  tbe  whole  claim  shown  to 
exist  against  the  United  States  for  damages  to 
the  property  of  her  husband  and  for  iu  use 
1MD.8. 


was  all  that  the  Commission  oould  allow,  as  It 
could  not  consider  the  interests  of  their  co-leg- 
atees  or  co-heirs,  they  not  being  citizens  of  l*^**J 
France.  Tbe  amount  of  tbe  whole  claim  oa 
set  fortb  In  the  memorial  presented  Denis 
exceeded  $100,000.  The  amount  which  Gen- 
eral Canby,  in  1865,  recommended  to  be  paid, 
as  already  stated,  exceeded  $33,000.  What- 
pver  the  damages  sustained  by  Foucher  as  esti- 
mated by  tbe  Comniisnion  that  body  could  allow 
only  one  fourth  thereof,  tbe  proportion  due  to 
tbe  plaintiffs  in  error.  Any  award  to  their  co- 
legatees  would  have  been  invalid  and  void. 
They  may  be  entitled  to  an  equal  share  in  the 
whole  claim  against  the  government  of  (he 
United  States;  but  If  so  they  must  resort  to 
remedies  provided  by  tbe  laws  of  tbe  United 
States  for  the  prosecution  of  claims  against 
them,  or,  If  those  remedies  are  inadequate  to 
give  this  relief,  tbey  most  apply  to  ConiTrc«s. 
Belief  by  the  Commission  under  the  Treaty 
could  be  given  only  to  those  legatees  who  were 
at  tbe  time  citizens  of  France. 

On  tbe  bearing  before  the  district  court,  the 
brief  of  counsel  for  tbe  French  goveromeni, 
and  of  plTate  counsel  filed  with  the  Commis- 
t&tm  for  tbe  claimants,  and  letters  of  tbe  latter 
counsel,  were  produced  to  show  that  no  claim 
was  preyed  by  them  except  on  behalf  of  the 
plaintiffs  in  error;  and  also  a  letter  of  one  of 
tbe  commissioners,  to  show  that  no  other  claim 
was  considered  by  tbe  Commission.  Oltjec- 
lion  was  taken  to  this  evidence  on  the  ground 
that  tbe  decision  of  tbe  Commission  could  not 
be  interpreted  snbsequent  testimony,  or  by 
tbe  arguments  of  counsel  before  it,  or  tbe  opin- 
ions OI  attorneys  employed  in  the  case.  As 
we  understand  the  objection,  it  went  to  the 
comijetency  of  the  testimony,  rather  thnn  to 
Ha  suCBciency.  As  a  general  rule,  tbe  judg- 
ment of  a  court  or  commission  is  to  be  inter- 
preted by  its  own  language  and  the  pleadings 
or  proceedings  upon  wbicli  it  isfounded.  Ex- 
trinsic evidence  to  aid  In  its  interpretation  is  In- 
admissible imless  after  reference  to  tbe  plead- 
ings Slid  proceedings  there  remains  some  am- 
biguity or  uncertainty  in  It.  In  such  cases  resort 
may  be  bad  to  other  evidence,  as  where,  from 
the  generality  of  the  language  ki  the  pleadings 
or  proceedings,  as  well  as  In  the  decision,  It  be- 
comes necessary  to  ascertnln  and  limit  tbe  ex- 
tent of  the  judgment  Intended.  Thus,  where 
a  former  judgment  is  pleaded  in  bar  of  a  sec- 
ond action  upon  tbe  same  demand.  It  is  com- 
petent to  show  extrinsic  evidence  the  iden-  [523] 
tiiy  of  the  demands  in  the  two  cases,  if  this 
does  not  appear  on  the  face  of  the  pleadings. 
WanhijwtOR,  Alexandria  A  Gwrgetoten  Steam 
Paclet  Oo.  v.  Siekia,  65  U.  S.  24  How.  833 
[16:  6601:  Milet  v.  CatdweU.  W  V.  B.  SWaU. 
85  [17:  865];  OtTtntMtt  T.  OwnCy,  M  U.  8. 
851,  855  [24:  195]. 

If  it  hud  been  necessary  to  limit  the  effect 
of  the  award  of  tbe  Commission  in  the  pres- 
eut  case,  we  do  not  perceive  any  valid  objec- 
tion to  extrinsic  evidence  for  that  purpose. 
Tbe  brief  of  counsel  for  tbe  claimants  would 
show  tbe  character  and  extent  of  their  conten- 
tion before  that  body.  But  letters  of  counsel 
and  the  letter  of  one  of  the  commissioners  con 
hardly  be  considered  as  competent  evidence. 
Tbeir  declaratioDs,  if  receivable  at  all,  could 
only  be  so  in  the  form  of  testimony  given  1^ 
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them  &8  witnesses  in  the  case,  and  not  In  anv  I 
eat  parte  written  communication.  But,  though 
received  as  evidence,  they  could  not  have  had 
any  effect  upon  the  decision  as  to  the  claim  of 
the  plaintiffs  in  error.  Tbeir  claim  rested  on 
the  Treatv,  which  authorized  no  award  In  favor 
of  any  o'lher  parties  before  the  Commission. 
It  la  merefore  immaterial  that  such  evidence 
was  received.  The  nature  and  extent  of  the 
award,  and  the  parties  entitled  to  it,  depended 
upon  con^eratioos  which  such  evidence  could 
in  no  way  affect 

It  follows  that  th«  judgment  of  the  Supreme 
Court  qf  Lovieiana  mutt  be  reteraed  and  the 
cause  remanded,  with  direebont  to  take  further 
proeeedinge  in  aeeordanee  with  thia  opinion; 


PRANCIS  A.  PALMER,  P^.  in  Srr., 
t. 

MARTIN  T.  McMAHON,  Recdver  of  Taxes 
<tf  the  CiTT  OF  axw  York. 

(See  8.  C  Reporter's  ed.  OOO-flTD.) 

State  deeieion — sftorw  of  iiational  banke  taay 
able — U.  8.  uieuriOa — deduetiont  of  debte 
from  auetemeni — diaerimination  in  taxa- 
tion— JV.  T.  taxation  valid — N.  T.  Tax  Lau) 
canttitutional — due  prooeet  of  law — cMedion 
of  tax  eommitment  of  pgr%on  etmetiiur 
tional. 

1.  TbtB  court  la  bound  by  the  decision  of  the  Court 
of  Appeals  of  the  State  of  New  York  as  to  com- 
pliance with  tbeState  Statute  In  relation  to  taxes, 
form  of  anessment  and  oath  of  asseason. 

IL  Capital  of  nationai  and  state  banks  Invested  In 
United  States  leonrltles  cannot  be  subjected 
to  state  taxation;  but  shares  of  bank  stock  may 
be  taxed  in  the  hands  of  their  individual  owners 
at  their  actual  Instead  of  their  par  value,  without 
regard  to  the  tact  that  part  or  the  whole  of  the 
eapltal  of  ttn  orapontlon  ml^ht  be  so  Invested. 

IL  Under  Acts  permitting  the  deduction  of  debts 
from  the  value  of  all  a  person's  taxsble  property, 
such  deduction  muit  be  permitted  from  the  value 
of  Buoh  sbazes:  but  a  statute  is  not  void  because 
It  does  not  provide  for  a  deduotlon;  nor  Is  the 
anessment  void  If  deduetlons  are  not  made,  but 
voidable  only.  Individual  Instauces  of  omtelon 
or  undervnluatlOQ  cannot  t>erelle4  on  to  Invali- 
date an  assessment. 

4.  Becsuse  a  state  statute  does  not  provide  for  the 
taxation  of  shares  In  oorporations  other  than 
banks,  It  does  not  follow  that  the  shareholders  Id 
national  banks  are  dleorimlnated  acainst. 

t.  Tbe  mode  of  taxation  adopted  by  the  State  of 
New  Tork  in  reference  to  its  corporations,  ex< 
eluding  trust  companies  and  savlogH  banka,  doca 
not  operate  In  such  a  'way  as  to  make  tbe  tax 
aneased  upon  shares  of  DBtional  banb  at  a 
greater  rate  than  tiut  imposed  upon  other 
moneyed  capital  In  the  huds  of  Individual 
dtlaens. 


Mora.— .If  to  potoer  of  Statee  to  tax,  see  note  to 
Dobbins  v.  Brie  County,  Bk.  10.  p.  1022. 

That  teaatton  of  stock  or  sAarM  «n  eorponitfon  does 
not  tmpalr  MigiMm  tkf  eofttmcts;  and  oi  to  (oration 
«faharH<tfiuit4oiiairiaiiftsando(A«reorponition«,— 
BsenoUtoProvldenoeBankv.BllUnga.  Bk.r.p.W9L 

^  to  exMinCiOK/rom  toTot  ion;  wftsUier  a  contract 
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6.  Chapter  tSD  of  tbe  laws  of  Hew  Tork  of  im  Is 
ccmstltutlonal.  It  does  not  deprive  of  liberty  or 
property  without  due  process  of  law,  nor  of  tbs 
equal  protection  of  the  laws,  in  vlolacioa  of  tbe 
Fourteenth  Amendment  to  the  Constitution  of 
the  United  States.  The  lAiase  "due  process  of 
law"  does  not  neoeaaarlly  mean  a  Judicial  pro- 
oeeding. 

7.  When  the  law  provides  for  a  mode  of  confirm- 
ing or  contesting  tbe  assessment,  with  due  notice 
to  the  person  assessed,  and  for  a  review,  tbe  ss* 
seesmeot  does  not  deprive  tbe  owner  of  bisprop* 

erty  without  due  process  of  law. 

8.  Collection  of  tax  by  distress  and  seisore  of  per^ 
son  is  of  very  ancient  date.  Under  the  Act  of 
lSi3,  comraltmcnt  is  not  resorted  to  until  other 
means  of  collection  have  failed  and  then  oaly 
upon  a  showing  of  property  possCMcd.  not  sc- 
ceesible  to  levy,  but  enabling  tbe  owner  to  pay 
if  he  chooses. 

9.  Coltection  In  this  way.  founded  on  necessity 
and  long  recognized  by  tbe  State  of  New  York 
and  operating  alike  on  all  persons  and  proper^ 
similarly  situated.  Is  not  within  tbe  InblUtloDS  of 
tbe  Fourteenth  Amendment. 

[No.  145.] 

Submitted  Jan.  U.  1890.  DecidedMareh  S,  1S90. 

IN  ERROR  to  the  Court  of  Common  Pleas 
for  the  City  and  County  of  New  York  to 
review  a  judgment  and  order  finding  Francis 
A.  Palmer  guilty  of  misconduct  in  neglecting 
to  pa^  personal  taxes  assessed  against  bim  and 
ordering  that  he  stand  committra  until  be  sball 
have  paid  the  taxes  with  interest  and  cost& 
Affirmed. 

Tlie  several  decisions  in  this  case  below  are 
reported  as  follows:  11  Daly,  S14:  12  Daly, 
882:  102  N.  Y.  1781 

Statement  bv  Mr.  CftUf  Juetiee  Falleri  [661] 
This  is  a  wnt  of  error  to  tbe  Court  of  Com- 
mon Pleas  for  tlie  City  and  County  of  New 
York  to  review  a  judgment  and  order  finding 
Francis  A.  Palmer  guilty  of  misconduct  in 
neglecting  to  pay  personal  taxes  assessed,  im- 
posed and  confirmed  against  him  for  the  ^ear 
1881,  and  ordering  that  he  stand  committed 
until  he  shall  have  paid  the  amount  of  tbe  said 
taxes,  with  interest  and  costs,  unless  tbe  court 
should  see  fit  sooner  to  discharge  him,  which 
judgment  and  orderwere  reoderra  in  a  proceed- 
ing brought  under  the  provisions  of  chapter 
230  of  the  Laws  of  the  State  of  New  Tork  of 
1848,  art.  II.,  sees.  18  and  18,  which  sections 
are  as  follows: 

"Sec.  IS.  In  case  of  the  refusal  or  neglect  of 
any  person  to  pay  anv  tax  imposed  on  him  for  ^ 
personal  property,  if  there  be  no  gmda  or 
chattels  in  bis  possessIoD  upon  which  the  same 
may  be  levied  by  distress  and  sale  according 
to  law,  and  if  the  property  assessed  shall  ex- 
ceed the  sum  of  one  thousand  dollars,  tbe  said 
receiver,  if  be  has  reason  to  believe  that  the 
person  taxed  has  debts,  credits,  choses  in  action 
or  other  personal  iwoperty,  not  taxed  elsewhcro 


ornot;  not  fmplfed,— see  note  to  Tucker  v.  Ferguson. 
Bk.  se.  p.  KK. 

At  to  v}hen  an  itniunction  to  rtxtratn  the  eoUectfon 
0/ a  tax  wttt  he  cnuited,  see  note  to  DowB  T.  CUeago, 
Bk.«),p.«B. 

to  nAen  tosw  mcoaHv  usesMd  eon  b«  rseoiMred 
bock,  see  note  to  Braklne  V.  Tan  Andale,  Bk .  n,  p.  A 
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Id  tbis  State,  and  upon  which  levy  caonot  be 
made  accordioc  to  law,  may  thereupon  in  bU 
dlKTetioo  make  appHcatioo,  within  one  year, 
to  the  court  of  comnioa  pleas  of  the  county, 
or  the  aupreme  court,  to  enforce  the  payment 
of  Buch  tax. 

"Sec.  13.  The  court  may  impose  a  fine  for  the 
mlscooduct  mentioned  is  the  next  preceding 
section,  sulScietu  in  amount  for  the  payment 
of  the  tax  assessed,  and  of  the  cosu  and  ex- 
penses of  the  proceedings  authorized  by  this 
Act  to  enforce  such  payment,  or  to  punish  such 
misconduct;  and  the  amount  of  sucli  tax  shall 
be  paid  out  of  such  flnc  to  the  said  receiver, 
who  shall  pay  the  same  in  like  manner  as  the 
tax  was  required  to  be  paid;  and  costs  and  ex- 
penses of  such  proceedings  shall  be  paid  oat 
of  such  fine  to  the  salt)  recover  who  mnde  the 
application  to  enforce  the  payment  of  t  be  lax. " 

The  record  shows  that  on  the  17th  diiv  of 
April,  1882,  Martin  T.  McMahon,  the  receiver 
of^  taxes  of  the  City  of  New  York,  tiled  a 
petition  against  Francis  A.  Palmer  io  the  court 
of  common  pleas,  stating  that  in  the  year  1881 
Mr.  Palm«  was  a  resident  of  the  Twenty-first 
Ward  In  the  Citv  of  New  York  and  a  stock- 
holder in  the  Nnlional  Broadway  Bank,  located 
in  Ibe  Third  Ward  of  said  City;  that  the  shares 
of  stock  in  said  bank  owned  by  Mr.  Palmer 
were  duly  asses.<;ed  for  the  year  1681  at  the 
TaluaUon  of  $247,685,  whicD  valuation  was 
entered  by  the  tax  commissioners  in  "The  An- 
nual Record  of  the  AsKesscd  Valuation  of  Real 
and  Personal  Estate"  for  the  year  1681,  which 
record  was  open  for  examination  and  correction 
from  the  second  Moiiday  of  January  until  the 
firat  day  of  May,  1S61,  and  the  fact  that  the 
books  were  so  open  was  duly  advertised;  that 
before  April  SO,  1H81,  Palmer  applied  for  a  re- 
duction of  the  valuation,  and  it  was  reduce<l 
|603]  by  the  commissioners  to  the  sum  of  1190,635: 
that  on  Hay  1,  1881,  the  assessment  rolls  were 
prepared  from  the  books,  upon  which  his  name 
was  entered,  with  an  assessment  npninst  him  for 
hissharcsat  the  valuation  last  meniioned,  wbirb 
rolls  were  duly  certified  to  the  Board  of  Alder- 
men of  the  City  of  New  York,  and  immediately 
afterwards  the  tax  commissiouers  gave  public 
notice  that  the  tax  rolls  had  been  completed 
and  delivered  to  tbe  board,  and  would  be  open 
to  public  inspection  for  the  iieriod  ot  fifteen  days 
from  tbe  date  of  tbe  notice,  which  notice  was 
dulv  published  in  several  newspapers  in  the  City 
of  New  York  for  fifteen  days  consecutively, 
commencing  July  5,  1881;  that  thereafter  the 
tax  upon  such  valuation  of  Palmer's  shares  of 
stock  was  estimated  and  set  down  upon  said 
roll  at  the  sum  $4,994.68,  and  on  October  18, 
1^1,  was  duly  confirmed  by  tbe  board  of  al- 
dermen, and  corrected  assessment  rolls  showing 
the  amount  of  said  tax  were  delivered  to  Mc- 
Mahon, as  receiver  of  taxes,  with  a  warrant 
for  the  collection  thereof;  that  notice  was  duly 
published  in  twelve  New  York  newspapei-s 
that  said  assessment  rolls  bad  been  delivered 
and  that  the  taxes  were  due  and  payable 
thereon;  that  thereafter  notice  was  again  pub- 
Hshftd  in  twelve  newspapera  that  unless  the 
taxes  were  paid  the  reclBiver  would  proceed  to 
collect  them  according  to  law;  and  a  fourth 
notice  was  likewise  published  cequiriog  pay- 
ment; that  Palmer  had  neglected  to  pay  the 
sum  of  $8,884.88  of  the  tax  assessed  against 
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him;  that  subsequently  to  the  ISth  of  January, 
1882,  a  warrant  was  issued  by  the  leceiver  to  a 

marshal  of  the  city  for  the  collection  of  said 
tax,  which  was  returned  unsatisfied,  except  as 
to  the  sum  of  $1,810,  after  demand  of  pay- 
ment from  Palmer,  which  was  refused  as  to 
1^,684.68;  that  there  were  no  goods  or  chattels 
in  Palmer's  possession  upon  which  said  tax 
might  be  levied  by  distress  and  sale;  that  oiM 
year  had  not  elapsed  since  said  refusal  or  the 
return  of  the  warrant;  and  that  tbe  receiver 
had  reason  to  believe  that  Palmer  bad  dc>>t8, 
credits,  choses  in  action  or  other  personal 
property,  not  taxed  elsewhere  in  tbe  State  ot 
New  York,  upon  which  levy  could  not  be  mada 
according  to  law;  and  he  applied  for  tbe  en- 
forcement of  payment  of  tbe  tax  pursuant  to 
the  Statute. 

Defendant  Palmer  tfas  ordered,  upon  the 
forcEoing  petition,  to  show  cause  why  he 
sboiJld  not  be  punished  for  his  misconduct  in 
neglecting  and  refusing  to  pay  said  personal- 
property  tax.  and  he  appeared  and  interposed 
an  affidavit,  in  which  ae  set  up  various  matters 
Io  resistance  to  the  order,  and  among  other 
things  insisted  that  bis  shares  of  stock  were 
not  lawfully  assessed  for  tbe  year  1881,  for 
reasons  stated  in  a  demand  theretofore  served 
upon  the  commissioners  of  taxes  in  the  City  of 
New  York,  of  which  a  copy  was  attached  to 
the  affidavit,  dated  April  85, 1881.  and  whereby 
the  tax  commissioners  were  requested  to  strike 
from  tbe  record  the  names  of  all  the  share- 
holders in  said  bank  upon  various  grounds, 
and,  in  case  the  foregoing  demand  was  refused, 
further  demanding  that  the  assessed  value  of 
each  share,  which  had  been  fixed  by  the  com- 
mis.sioners  at  $45,  be  reduced  to  $10.  by  d» 
ducting  the  value  of  United  States  bonds  held 
by  the  bank,  and,  in  the  event  of  a  refusal,  that 
the  valuation  of  each  share  should  be  reduced 
to  tbe  amount  of  $27,  being  sixty  per  cent  of 
the  assessed  value  of  each  share  of  stock  ex- 
elusive  of  real  estate.  In  support  of  Ibc  petition 
affidavits  of  the  tax  commissioners  were  iire- 
sented  to  the  court.  It  appeared  thata  deauc- 
tion  of  $S7,000  on  account  of  debts  due  by 
Palmer  bad  been  made  from  the  original  valu- 
ation of  the  shares,  on  his  application.  Tbe 
court  of  common  pleas  thereupon  made  tba 
order  complained  of,  an  opinion  being  given 
by  Van  Brunt,  J.  (11  Daly.  214),  io  which  all 
the  objections  made  by  I^lmer  were  carefully 
considered  and  overruled.  From  this  order 
an  appeal  was  taken  to  tbe  general  term  of  the 
court  of  common  pleas,  by  which  said  order 
was  affirmed,  the  opinion  of  the  court  beior 
delivered  by  Beach,  J.,  and  reported  in  12 
Daly,  862.  From  the  Judgment  of  the  general 
term  an  appeal  was  taken  to  the  Court  of  Ap- 
peals of  the  State  of  New  York,  tbe  judgment 
aiUrmed,  and  the  proceedioss  remitted  to  tba 
court  of  common  pleas.  The  opinion  of  tbe 
court  of  appeals  by  Ruger,  CA.  is  to  be 
found  iu  102  N.  Y.  176.  and  Is  quoted  from 
with  approval  by  this  court  in  Mercantih  Bank 
V.  New  York.  131  U.  8. 138, 158  [80: 806, 902]. 
To  tbe  judffraent  of  the  court  of  common  pleaa 
this  writ  01  error  was  sued  out. 

Mr.  Wm.  HUchwth  Field,  for  plalntUT  la 

error: 

The  system  of  taxing  the  appellant's  national 
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bank  stinrea  resulted  in  taxing  the  moneyed 
capital  invested  In  tbem  at  a  greater  rat«  tbao 

Is  assessed  upon  otber  moneyed  capiinl. 

PeopU  T.  TFcrtwr,  100  U.  S.  543  {85:  706); 
Boyerv.  Payer,  113  U.  S.  689(28:  1089);  San 
Mateo  County  v.  Souths  P.  R.  Go.  8  Am.  & 
Ens.  R.  R.  Cas.  1;  P^fpU  t.  Davenport,  91  N. 
Y.  674. 

Tfae  proceedings  under  cbapter  280  of  the 
Laws  of  1848  would  deprive  tbe  appellant  of 
bis  property  and  liberty  without  due  process  of 
law. 

Kentucky  Railroad  Tase  Caaet,  115  U.  8.  322 
(S9:  414);  People  r.  Weater,  100  U.  S.  638  (26: 
70S>;  fUvart  t.  Palmer,  74  N.  Y.  188. 

The  oath  of  the  deputy  tax  commisslooer 
ftUIIng  to  comply  with  the  Statute  Is  a  juris- 
dictional defect  and  fatal  to  tbe  validity  of  tbe 
assessments. 

BrevooH  v.  Brookiyn,  89  N.  T.  129;  Weatfall 
T.  Pretton,  49  N.  Y.  849;  Bellinger  v.  Gray, 
01  N.  Y.  610;  BraiUey  y.  Ward.  58  N.  Y.  401; 
People  V.  Suffern,  68  N.  Y.  321;  Hinckley  v. 
Cooper,  23  Hun,  258;  Merritt  v.  PDrlehetUr,  71 
N.  Y.  309:  Seheiber  v.  Kaehler,  49  Wis.  801; 
Morrill  v.  Taylor.  6  Neb.  886. 

Tbe  Legislature  may  prescribe  the  kiod  of 
notice  and  the  mode  in  which  it  shall  be  given, 
but  it  caoDOt  dispense  with  alt  notice. 

Stuart  V.  Palmer,  74  N.  Y.  183,  188. 

Where  a  later  etatute  covers  tbe  whole  sub- 
ject, the  former  statute  will  be  held  to  be  re- 
pealed. 

Eeckman  v.  Pinkiuy,  81  N.  Y.  211. 

Mr.  DftTid  i.  Dean*  fordefendant  in  error: 

Tbe  case  at  bar  is  a  colbiteral  proceeding,  in 
which  insufflciencies  or  errors  in  tax  proceed- 
ings will  not  afford  ground  of  relief. 

PeojOe  V.  Oomr$.  of  Taxes.  71  U.  8.  4  Wall. 
244  (18:  344);  Neteman  v.  Livingston  County, 
45  N.  y.  070,  687;  Chemung  Bank  v.  Blmira, 
63  N.  Y.  49,  52;  Swift  v.  Poughkeepne,  37  N. 
Y.  511;  Bank  of  Commerce  v.  Mayor,  43  N. 
Y.  184;  PeopU  v.  Weaver,  100  U.  S.  642  (26: 
706);  AWany  County  Aumv.  v.  ^nUn,  105  U. 
B.  810  (26:  1049). 

The  tax  commissioners  had  jurisdiction, 
under  chapter  596  of  tfae  Laws  of  New  York 
of  1880,  page  888,  to  assess  the  plaintiff  in  error 
as  a  stockholder  in  the  national  bank  on  tbe 
value  of  his  shares  of  stock  therein.  Capital 
of  national  banks  invested  Id  United  Statee 
■ecurilies  cannot  be  taxed. 

PeojOe  V.  Oomr$.  €f  Taxes,  67  U.  S.-8  Black, 
m,  685,  note  (17:  401,  467);  Bank  Tax  Case. 
60  U.  8.  a  Wall.  300  (17:  798). 

The  shares  of  stock  can  be  taxed  In  tbe  hands 
of  individual  owners. 

Van  Allen  v.  Assessors,  70  U.  S.  8  Wall.  578 
(18:  229);  Bradley  v.  People,  71  U.  8.  4  Wall 
450  (18: 483);  People  v.  Oomn.  of  Taxes,  71  U. 
S.  4  Wall.  844  (18:  844);  Louie^  Fint  Xat. 
Bank  V.  Oem.  76  V.  S.  9  Wall.  868(19:  701); 
Lionbergerr.  Bourn,  76  U.  8.  0  Wall.  468  (19: 
731). 

After  deducting  Just  debts,  tfae  shares  of 
stock  can  be  taxed  in  the  bands  of  individual 
owners. 

Williams  v.  Weaver.  100  D.  8.  047  (2$:  708); 
Mercantile  Bank  v.  2f«»  York,  181  XI.  S.  158 
(30:  902). 

There  should  be  no  abatement  of  the  amount 
of  )be  asseasment  of  such  apportioiutc  part  of 
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tbe  value  of  each  abaie  u  fairly  rnmaenta  the 
government  securities  held  by  the  bank. 

People  V.  Comrs.  of  Taxes,  71  U.  S.  4  Wall 
244  (18:  844);  Mercantile  Bank  v.  ITew  York, 

121  U.  S.  149  (80:  899\ 

Individual  instances  afford  no  ground  foe 
impeaching  assessments. 

Albany  County  Suprs.  t.  Stanieg,  105  N.  T. 
318(26:  1052);  Mereantile  BankY.  Xete  York, 
121  U.  8.  149  (30:  899);  Hepburn  v.  School  Di- 
rectors, 90  U.  S.  23  Wall.  480  (28:  112). 

Taxation  of  shareholders  in  QHtiooal  banks 
is  constiliitiooal. 

J^ple  V.  Qmr*,  ^  Taxes,  04  U.  8.  416  (34: 
164X 

That  tbe  law  of  the  State  of  New  York  pro- 
vides a  separate  system  for  the  taxation  of  cer- 
tain corporations  does  not  create  a  discrimioa^ 
tion  against  shareholders  in  national  banks. 

Liunherger  v.  House,  76  U.  8.  9  Wall.  476 
(19:  725);  Tappan  v.  Merchants  Bank,  86  U. 
S.  19  VValL  604(22:  195);  Eventt's  App.n^ 
216;  McVeagh  v.  Chicago,  49  111.  329. 

Chap.  280  of  the  Laws  of  1843  does  not  de- 
prive of  liberty  and  property  witbout  due  pro- 
cess of  law. 

Re  De  Poster,  80  N.  Y.  672;  Re  Loiodeti.  80 
N.  Y.  548;  Methodist  Protestant  Churehv.  BtU- 
timore,  6  0111,  391;  ajfeal  v.  Virginia  <£  M. 
Bridge  Co.  18  Md.  1.  36;  Cooley,  Taxation  (2d 
ed.)  864;  Murray  t.  Hobeken  land  itL  Co.S» 
U.  8.  18  How.  §72  (16:  87S>;  Weimer  v.  Bun- 
bury,  80  Mich.  201;  State  v.  AOeu,  2  McCord, 
56;  RockwU  V.  Hearing,  85  N.  Y.  808;  Harris 
T.  Wood.  6  T.  B.  Monroe,  643,  648;  McMiUeny. 
Anderson,  05  U.  S.  87,  41  (24:  885>;  Re  Tnisteea 
Pub.  School.  31 N.  Y.  574;  Spencery,  Merc/iant, 
125  U.  8.  355  (81:  767);  Davidson  v.  iV'ou  Or- 
leans,  96  V.  S.  07  (24:  616);  Hagar^,  BeeSama- 
Hon  Diet.  Ill  U.  S.  701  (28:  569). 

Mr.  Ohi^  Justice  Fuller  delivered  the  opin- 
ion of  the  court: 

We  are  bound  \iy  tbe  decision  of  the  Court 
of  Appealsof  theState  of  New  York  adversely 
to  the  plaintiff  In  error,  as  to  failure  to  comply 
with  the  Slate  Statute  in  relation  to  the  method 
of  procedure,  form  of  assessment,  onth  of  as- 
sessors, etc.,  in  respect  to  which  it  may  be 
further  remarked  that  tbe  atUck  in  this  case  is 
in  its  nature  collateral.  Stanley  v.  Albany 
Qmnty  Suprs.  121  U.  8.  585  [30:  1000];  Atbanr 
County  Suprs.  v.  Stanly,  106  U.  S.  800  [36: 
1044].  We  proceed  to  examine,  therefore, 
wbetfaer  the  assessment  was  invalid  because 
the  Statute  under  which  it  was  laid  contravened 
the  Constitution  or  laws  of  the  United  States, 
and  whetbtf  tbe  proceedings  authorized  by 
chapter  280  of  tbe  Laws  of  1848  operated  t» 
deprive  tbe  ciUien  of  liberty  or  property  with* 
out  due  process  of  law. 

Section  5219  of  the  Revised  Statutes,  Titltt 
LXII.,  JfationtU  Banks,  reads  as  follows: 

"Nothing  herein  shall  prevent  all  the  share* 
in  any  association  from  being  included  in  the 
valuation  of  tbe  personal  property  of  tbe 
owner  or  bolder  of  such  shares.  In  aseessing 
taxes  imposed  br  authcffltyof  tbe  State  within 
which  the  aasociatfon  li  located;  but  the  Veg- 
isluture  of  each  Stale  may  determine  and  direct 
tbe  manner  and  place  of  taxing  all  tbe  shares 
of  oatiooal  bankmg  asaodationa  located  within 
the  State,  aubject  only  to  tbe  two  restrictions. 
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that  tbe  texatioD  shall  not  be  at  a  greater  rate 
than  Is  assessed  upon  otber  mooe^ea  capital  in 
tbe  bands  of  indiridual  citizens  of  such  Slate, 
and  that  the  shares  of  any  national  banking 
association  owned  by  nonresidents  of  any  State 
sball  be  taxed  in  tbe  city  or  town  where  tbe 
bank  is  located,  and  not  elsewhere.  Noting 
herein  shall  be  construed  to  exempt  the  reu 
property  of  aModationa  from  dther  state, 
county  or  munldpal  taxes,  to  the  same  extent, 
according  to  He  Talue  as  otber  real  iwop^ty  Is 
taxed." 

[666]  Chapter  596  of  the  Laws  of  New  York  of 
1880  it>  entitled  "An  Act  to  Provide  for  the 
Taxation  of  Banks  and  of  Moneyed  Capital 
Engaged  in  tbe  Busioeaa  of  Banking,  BeceiT- 
Ing  Deposits  or  Otherwise,'*  and  its  third  sec- 
tion reads  thus: 

"The  stockholders  in  every  bank,  banking 
association  or  trust  company,  organized  under 
the  auttiority  of  this  State,  or  of  the  United 
States,  sball  be  assessed  and  taxed  oo  the  value 
of  their  shares  of  stock  therein;  said  shares 
shall  be  included  in  the  valuation  of  tbe  per- 
sonal property  of  such  stockholders  in  the  as- 
aeesmentof  taxes  at  the  place,  city,  town  or 
ward  where  such  bank,  banking  association  or 
trust  company  is  located,  and  not  elsewhere, 
whether  the  said  stockholder  reside  in  said 
place,  city,  town  or  ward  or  not;  but  in  the 
assessment  of  said  shares,  each  stockholder 
shall  be  allowed  all  the  deductions  and  exemp- 
tions allowed  by  law  in  assessing  tlie  value  of 
otber  taxable  personal  property  owned  by  in- 
dividual citizens  of  this  State,  and  the  assess- 
ment or  taxation  shall  not  be  at  a  greater  rate 
than  Is  msde  or  assessed  upon  other  moneyed 
capital  in  the  bands  of  Inalvidual  citizens  of 
this  State.  In  making  such  assessment  there 
ahall  also  be  deducted  born  the  value  of  such 
shares  such  sum  as  Is  in  the  same  proportion  to 
such  value  as  is  tbe  assessed  value  of  tbe  real 
estate  of  the  hank,  banking  association  or  trust 
company,  and  in  which  any  portion  of  their 
capital  is  invested,  in  which  said  shares  are 
held,  to  the  whole  amount  of  the  capital  stock 
of  audi  bank,  banking  association  or  trust 
company;  nothing  herein  contained  shall  be 
held  or  construed  to  exempt  the  real  estate  of 
banks,  banking  aaaociaiions  or  trust  companies 
from  either  state,  county  or  municipal  taxes; 
but  tbe  same  shall  I>e  subject  to  state,  county, 
municipal  and  other  taxation,  to  the  same  ex- 
tent and  rale,  and  in  the  same  manner,  accord- 
ing to  its  value,  aa  other  real  estate  is  taxed." 
1  Laws  of  New  York  of  1880,  pp.  888,  889. 

We  have  decided  that  so  much  of  tbe  capital 
of  natioDsl  and  ttate  banks  as  is  invealed  Id 
United  States  securities  cannot  be  subjected  to 
state  taxation  ( PaopU  y.  Oomr$.  ef  Taxe$,  67 
U.  8.  a  Black,  620  [17:  4S1];  BaiOe  Taz  Gate,  69 
U.  S.  8  Wall.  300  [17:  798]);  but  that  sharesof 
[667]  bank  stock  may^  taxed  in  tbe  hands  of  their  in- 
dividual owners  at  tbeir  actual  Instead  of  their 
par  vslue  (PiopU  v.  Omrt.  of  Taxes,  H  U.  S. 
41S  [34:  164];  Hepburn  t.  OarUaU  Behmt  Di- 
rectort,  00  U.  8.  28  Wall.  480  [28:  112]).  with- 
out regnrd  to  tbe  fact  that  part  or  the  whole  of 
tbe  cnpitat  of  the  corporation  might  be  so  in- 
vested ( Van  AUen  v.  ^mmsots,  tO  U.  8.  8 
Wall.  678 [18:  220J:  BnuUeyy.PeopU.IW}.  S. 
4  Waa  459  fl8:  488];  People  t.  Nmo  York 
188  V.  S, 


Chunip  Comra.  cf  Taxea,  71  U.  8.  4  Wall.  244 
[18:  844]):  and  that  under  Acts  permitting  the 
ueductiou  of  debts  from  tbe  value  of  all  a  ))er- 
soq's  taxable  property,  such  deduction  must  be 
permhted  from  the  value  of  such  sbores  {Pan- 
pU  V.  Weaoer,  100  U.  S.  639, 546  [25:  705.  707]); 
but  that  a  statute  Is  not  void  because  it  does 
not  provide  for  a  deduction,  nor  ia  the  assesa* 
raent  void  if  deductiona  are  not  made,  but 
voidableonly.  Albany  CountySuprt.  v.  Stay^- 
ley.  105  U.  S.  805  [26:  1044].  We  have  also 
held  that  individual  instances  of  omission  or 
uadervaluation  cannot  be  relied  on  to  invali- 
date an  assessment  {Supr*.  v.  StanUy,  tupra); 
and  that  because  a  slate  atatute  does  not  pro* 
vide  for  the  taxation  of  shares  in  corponitiona 
other  than  banks,  it  does  not  follow  that  the 
tax  on  moneyed  capital  invested  in  bank  shares 
is  at  a  greater  rate  than  that  of  the  moneyed 
capital  of  individual  citizens  invested  in  other 
corporations,  nor  are  theshareholdersin  national 
hanka  dtacrlmlntfed  against,  because  the  tax- 
stiott  of  such  other  corporations  is  arrived  al 
under  a  separate  system.  Mercantile  Bank  t. 
yew  Tort.  121  U.  8.  138  [80:  S9S].  In  thte 
last  case  the  assessment  was  made  in  pursusuce 
of  seaion  812  of  an  Act  of  the  Legislature  of 
the  State  of  New  York,  passed  July  1,  1882, 
entitled  "An  Act  to  Bevise  tbe  Sututea  of  Tliia 
Sute  Relating  to  Banks,  Banking  and  Trust 
Companies,"  which  section  is  idcDticHl  with 
section  8  of  the  Act  of  1880,  except  that  trust 
companies  are  omitted  In  tbe  Act  of  188*2,  and 
a  provision  in  relation  to  notice  is  added  at  tbe 
end  of  the  section.  The  court  held  as  follows: 
"Tbe  main  purpose  of  Congress  in  fixing  lim- 
its to  state  taxation  on  Investments  in  shares  of 
national  banks  was  to  render  it  impossible  for 
tbe  State,  in  levying  such  a  tax,  to  create  and 
foster  an  unequal  and  unfriendly  competition, 
by  favoring  institutions  or  indivfauals  carry  ing 
on  a  similxr  business,  and  operations  and  in* 
vestments  of  like  character.  The  term  'mon- 
eyed capital,'  as  used  in  Rev.  Stat,  g  5219,  re- 
specting UMe  taxation  of  shares  in  national  [668] 
banks,  embraces  capital  employed  in  national 
lianks.  and  carltal  employed  by  lodividuiits 
when  the  object  of  their  business  is  the  mak- 
ing of  profit  by  the  use  of  their  moneyed  cap> 
itnl  as  money — as  in  hanking  as  that  busiiieis 
Is  defined  in  the  opinion  of  the  court;  but  it 
does  not  include  moneyed  cai^tal  in  the  hands 
of  a  corporation,  even  if  Its  business  be  such 
as  to  make  Its  shares  moneyed  capital  when  in 
the  hands  of  individuals,  or  if  it  invests  its 
capital  in  securities  psyable  in  money.  The 
mode  of  taxation  adopted  by  tbe  State  of  New 
York  In  reference  to  its  corporations,  exclud- 
ing trust  companies  and  aaviDgs  banks,  does  not 
opemte  In  such  a  way  as  to  make  the  taz  ••• 
seNsed  upon  shares  of  national  banks  at  a  greater 
rate  than  that  imposed  upon  other  moneyed 
capital  in  the  hands  of  individual  citizens. " 
The  conclusions  there  announced  and  the  n-a- 
soning  by  which  they  are  supported,  are  decisive 
In  the  disposition  of  the  errors  ossi^ed  on  be- 
half of  the  plaintiff  In  error,  on  the  first  branch 
of  this  case.  The  assessment  was  not  void 
iKcaiise  in  contravention  of  the  Constitution  or 
laws  of  tbe  United  States. 

But  it  is  argued  that  chapter  230  of  the  Laws 
of  New  York  of  1848  is  unconstitutional,  as 
depriving  tbe  plaintiff  in  error  of  liberty  ud 
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Superty  without  due  process  of  law,  nod  of 
G  equal  protection  of  the  laws,  in  violation 
of  the  Fourteenth  Amendment  to  the  Consti- 
tution of  the  United  Htatea.  That  Amcodmeot 
provides  that  no  State  "shall  make  or  enforce 
any  law  which  shall  abridge  the  priTilcgeeor 
immuoitiesof  citizens  of  the  United  States;  nor 
shall  any  State  deprive  any  person  of  life,  lib- 
erty or  property  without  due  process  of  law, 
nor  deny  to  any  persou  within  its  lurisdlction 
the  equal  protection  of  the  laws.''  It  la  in- 
■isted  that  Palmer  bad  no  notice  and  no  oppor- 
tunity to  be  heard  or  to  confront  or  cross-ex- 
amine the  witnesses  for  the  taxing  authorities  or 
to  HUbpena  witnesses  In  his  own  behalf;  and  had 
not  otherwise  the  protection  afforded  In  a  judi- 
cial trial  upon  the  merit*.  The  phrase  "due 
process  of  law"  does  not  Decessarfly  mean  a 
judicial  proceedinfc.  "The  nation  from  whom 
we  tuhcnt  the  phrase  'due  process  of  law,"* 
said  this  court,  speaking  by  Mr.  JvtUee  Miller, 
"has  never  relied  upon  the  courts  of  justice 
for  the  collectioD  of  her  taxes,  though  she 
pused  through  a  successful  revotutioo  In  resiat- 
•ncetounlawfultaxation,"  McH^ny,  Ander- 
m>n,  96  U.  B.  87,  41  [34:  8S5,  886]. 

The  power  to  tax  belongs  exdudvely  to  the 
legislative  branch  of  the  government,  and  when 
the  law  provides  for  a  mode  of  confirming  or 
contesting  the  charn  Imposed,  with  such  no- 
tice to  the  person  as  is  apprajHiate  to  the  nature 
of  the  case,  the  assessment  cannot  be  aald  to 
deprive  the  owner  of  his  propertv  without  due 

grocess  of  law.  fheneer  v.  Merchant,  135  U.  8. 
*5  [31:  7(161;  Wnltton  v.  Nevin.  128  U.  8.  678 
[82:  544].  The  imposition  of  taxes  la  in  its 
nature  administrative  and  not  judicial,  but  as- 
sessors  exercise  quasi  judicial  powers  in  arriv- 
ing at  the  value,  and  epportunity  to  be  heard 
^ould  be  and  is  given  under  all  just  systems 
of  taxation  according  to  value. 

It  is  enough,  bowever,  if  the  law  provides 
for  a  tx)ard  of  revision  authorized  to  bear  com- 
plaints respecting  the  juMice  of  the  assessment, 
and  prescribes  the  time  during  which  and  the 
place  where  such  complaints  may  be  made. 
Hagar  v.  Bedamation  JHttriet,  111  U.  S.  701. 
710  [28:  569,571], 

The  Law  of  New  York  gave  opporttmity 
for  objection  before  the  tax  commissioners 
(Laws  of  New  York  1859,  chap.  302,  10,  p. 
081),  and  the  plaintiff  in  error  appeared  and 
obtained  a  large  deduction  from  the  original 
nluation.  If  dissatisfied  with  the  final  action 
of  the  commisdoners,  he  could  have  had  that 
action  reviewed  on  certiorari.  Laws  of  New 
York  1859,  chap.  803,  g  20,  p.  684;  People  v. 
Oomn.  of  Taxet,  71  U.  S.  4  Wall.  244  [18:  344]. 
But  he  did  not  avail  himself  of  this  remedy. 

The  proceeding  here  was  purely  an  executive 
process  to  collect  the  tax  after  the  llatnlity  of 
the  party  was  finally  fixed. 

CoIIecUon  by  distress  and  seizure  of  person 
Is  of  very  ancient  date  {Murray  v.  ifobokm 
Land  Co.  69  U.  8.  18  How.  272  {15:  872]);  and 
counsel  for  defendant  in  error  cites  many  En- 
glish statutes,  mmmcnciog  with  the  twelfth 
year  of  Henry  VTI.  (chap.  18),  which  In  their 
flssentisl  features  resemble  the  New  York  Law 
upon  the  subject,  one  in  6  Henrr  VIII.  (chap. 
M)  bdng  strikingly  like  it.  (3  SUtutes  of  the 
Realm,  M4:  8  Statutes  of  the  Retlm,  IBS,  280, 
no,  81S;  4  Slamtes  of  the  Realm.  170, 884, 88S, 
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744.  901.  1108,  1247;  S  Statutes  of  the  Realm, 
0,  700;  7  Statutes  of  the  Realm,  667.)  Under  [670] 
the  Act  of  1843  commitment  is  not  resorted  to 
until  other  means  of  collection  have  failed  and 
then  only  upon  a  showing  of  property  pos- 
sessed, not  accessible  to  levy,  but  enabling  the 
owner  to  pay  if  he  chooses,  this  constituting 
such  misconduct  as  justifies  the  order.  That 
law  had  been  in  existence  for  more  than  forty 
years  at  the  time  of  this  |ffoceeding.  We  do 
not  regard  the  collection  In  this  way,  founded 
on  necessity  and  so  long  recognized  by  the 
State  of  New  York  as  to  be  histifiably  resorted 
to  under  the  circumstances  aetailed  in  the  Act, 
and  operating  alike  on  all  persons  and  property 
similarly  situated,  as  wiUiin  the  inhltntioDS  of 
the  Fourteenth  AmeodmenL 
Tht  judgment  it  affirmed, 

Mr.  Juttice  Bla,tehford  did  not  take  vaj 
part  in  the  decision  of  this  case. 


MORTON  CULVER  Kt  u.,  PIfft.  in  Brr.,  [0551 

GERTRUDE  UTHE. 
(8eeS.CL  Reporter's  ed-flSS-OOJ 

OopU$  of  reeordt  of  Land  Office,  as  etidenee— 
Stoamp  Land  Act — r^/At  of  pretiout  locator 
of  landr-4and,  vhtn  mtd—^Mot  eonatitutea  a 
tale  oftuch  tand'-veatedrigh%--ea»et  limited. 

1.  Copies  of  records,  books  or  papers.  In  the  Gen- 
eral Land  OOoe,  authenticated  by  the  seal  and 
oertlflad  br  the  oomntatotier  tbereof,  ate  erl- 
denoe  equally  with  the  originals  thereof. 

2.  The  owner  of  a  military  l&ad  warrant  who  de- 
livered It  to  the  comniissloDer  of  the  Land  Office 
wiUi  a  dlieotloD  that  It  be  located  upon  certain 
swamp  land  In  niioois,  and  It  was  BO  located,  and 
who  received  the  certlflcate  of  the  reetster  and 
receiver  of  the  lAnd  Office  showing  hta  right  to  a 
pateat,  bod,  prior  to  the  issuing  of  the  patent,  an 
equitable  title  to  the  land  which  excluded  it  from 
the  grant  to  the  State  lyOoDgfsailg  the  Swamp 
Land  Act, 

a  This  land  was  not  unsold  within  the  meonlnc  (tf 
that  Act  which  granted  to  the  State  only  the 
swamp  lands  which  remained  unsold  at  the  pas- 
lave  of  that  Act. 

A.  The  delivery  by  suoh  owner  of  his  land  warrant 
to  tiM  proper  ofBoen  of  the  government,  with  a 
direction  that  it  be  located  on  this  land,  and  the 
paper  which  ttiey  Issued  to  bim,  showing  that  he 
had  thereby  acquired  the  right  to  a  parent  for  the 
land,  oonstltnted  a  sale  wlthlo  the  meanlnjt  of  the 
Aot  of  OongicsB  grantlag  the  swamp  lands  to  the 
States. 

5.  That  Aot  exoloded  ftom  the  grant  made  there- 
by  all  the  swamp  and  overflowed  lands  for  which 
the  government  bad,  by  contract,  given  a  vested 


NoTB.— ^  topre-«mpt(nnrf0ht(,aee  nototo  U.S. 
T.  Fitxgenld,  Bk.  10,  p.  TSt. 

VThen  potent* /or  land  may  be  •etasfdi  /Or /rand, 
see  noU  to  HUler  v.  Kerr.  Bk.  5,  p.  881. 

At  to  errors  In  turvevt  and  de«ertpt<rm«  In  potonta 
for  landK  how  (»iutrtied,-see  nott  to  Watts  v.  Und* 
sey,  Bk.  5,  p.  «n. 

^  to  land  ffranta  to  niar«idt,see  notato  Kansas 
Pao.  R.  Co.  AtoblBon,  T.  ft  8.  F.  B.  Cki.  Bk.  28, 
p.  794. 
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risbt,  for  a  nlnable  ocnuMflntion,  to  individuals 
before  its  panage. 
«.  loiwi  V.  MeFatiand.  110  U.  a  411  08: 109,  Um- 
Ited. 

[Ko.  191.1 

Submitted  Jan.  7,  mo.  Deddtd  March  8, 1890. 

IK  ERROR  to  the  Supreme  Court  of  the 
Slate  of  miDots  to  review  a  judgment  affirm- 
iofT  a  judnaent  of  a  lower  cuurt  of  that  State 
Id  favor  of  pUintiS  for  the  amouDt  of  certain 
promissory  notes  given  as  the  purchase  price 
of  land  io  that  State,  the  title  to  which  defend- 
«ots  alleged  had  failed.  Affirmed. 
The  facta  are  stated  in  the  opioion. 
Opinion  below.  4  West.  Rep.  176,  116  Dl. 
64-^, 

Mr.  Morton  CnlTer.  for  plaintiffs  in  error; 

This  case  has  been  tried  twice  in  the  Circuit 
Oourt  of  Cook  County,  Ulinoia,  has  twice  been 
passed  upon  by  the  Appellate  Court  of  the 
First  District  of  niinois  (Oormlep  v.  Utke,  1  111. 
App.  170;  Ouher  v.  Uthe,  7  111.  App.  468).  and 
was  then  decided  by  the  Suweme  Court  of 
niinois.  Gormitu  T.  WHu,  4  West.  Rep.  176, 
IIR  III.  643. 

The  pretended  location  was  Improperly  ad- 
mitted ID  evidence. 

1  Greeni.  £v.  g  483  «f  teq.;  BuaseU  v.  White- 
auU,  5  III.  7;  Hannibal  dSt.J.  B.  Oa.  v.  Smith, 
76  U.  3.  9  WaU.  99  (19:  601). 

Under  the  Act  of  28th  February,  1850,  the 
title  to  the  swamp  lands  in  the  several  States 
passed  to  such  States  individually  on  that  day; 
the  Act  was  a  grant  in  pro'aenti. 

Keller  v.  Briekey,  78  111.  133;  Matthewt  t. 
Ooodrich,  8  West.  Rep.  371.  102  Ind.  557. 

The  older  patent  carries  the  title. 

Bruner  v.  Manltm,  2  111.  156;  Hannibal  A 
St.  J.  R.  Oo,  V.  amith,  76  U.  8.  9  WaU.  99 
<1»:  601). 

A  grant  in  fvcetenU  is  a  patent,  and  a  patent 
«ntv  passes  title. 

mUox  T.  JacJaon,  38  U.  8. 13  Pet.  408  (10: 
464):  1  Oi«enl.  £v.  g§  74,  81. 

Lands  disposed  of  by  the  United  States  in 
■atiafactioD  of  military  land  warrants  are  not 
•old,  within  the  meaning  of  the  Statute. 

Hannibal  <£  St  J.  B.  Oo.  v.  Smith,  76  U.  8. 
«  ^Vall.  98  (19:  601);  Iowa  v.  MeFarland,  110 
U.  S.  471  (28:  188). 

A  sale  is  a  transfer  of  proper^  for  a  flxed 
price  in  money  or  its  equivalent,  but  land 
graoied  to  a  persoD  entering  the  military  or 
naval  service  of  the  country  is  a  bounty. 

Cartan  v.  Watts,  3  Doug.  850;  Sadea  v. 
Vonileput,  4  Doug.  1;  Banks  v.  Conant,  14 
Allen,  407;  Kelly  r.  Sprwi,  VI  Mass.  169; 
Alexander  v.  Duk«  of  Wellington,  2  Ruas.  & 
Myl.  35.  56,  64. 

Mr.  Harrar  B.  Hard  for  defendant  In 
error. 

Mt.  Justiet  Miller  delivered  the  opinion  of 

the  court: 

The  writ  of  error  In  this  case  brings  before 
us  for  review  a  Judgment  of  the  Supreme  (liourt 
of  the  State  of  Illinois.  The  suit  was  brought 
originally  by  the  present  defendant  in  error, 
Ocrtrade  Uthe,  against  Morton  Culver  and 
Michael  Gormley.in  which  she  sought  to  re- 
cover on  eleven  promissory  notes  made  by 
them  March  08,  1874,  all  of  which  were  due 
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and  unpaid  at  the  commencement  of  this  ae- 
lion,  and  on  which  abe  claimed  to  recover  the  16561 
sum  of  (7,000.  To  this  the  dcfeodanls  plead-  ' 
ed,  among  other  defenses,  that  the  notes  were 
^ven  as  the  purchase  price  of  a  quarter  section 
of  land  in  Cook  County  in  that  State,  and  that 
the  consideration  for  which  said  notes  were 
siven,  namely,  the  title  to  said  quarter  section, 
had  utterly  failed,  and  that  plaintiff  had  no 
title  to  the  lands  which  she  sold  to  the  defend- 
ants at  the  time  of  the  sale,  or  at  any  other 
time. 

The  plaintiff  recovered  Judgment  against  de- 
fendants, notwithstanding  this  plea,  which  was 
affirmed  in  the  Supreme  Court  of  the  State, 
upon  a  writ  of  error  issued  that  court,  and 
it  is  that  Judgment  which  we  are  called  upon 
to  review.    116  111.  643  [4  West.  Rep.  176j. 

The  facts  out  of  which  the  Jurisdiction  of 
this  court  arises,  and  on  which  we  are  to  de> 
termine  whether  there  Is  error  in  the  Judgment 
of  the  supreme  court,  are  substantially  as  fol- 
lows; The  father  of  the  plaintiff.  Gertrude,  tu 
whom  the  title  which  she  sold  to  the  defendants 
originated,  had  a  patent  from  the  United  States 
for  the  land  io  controversy,  dated  February  10, 
1851,  which  purported  on  its  face  to  be  issued 
under  the  Act  of  Congress  of  February  II, 
1847  (9  Stat.  128),  on  a  militaiy  land  warrant 
that  he  bad  deposited  in  the  Qeneral  Land 
Office. 

This  land  warrant  was  located  on  the  land  in 
question,  at  the  Land  0(R<x  of  the  United 
Stales  in  Chicago,  Illinois,  oo  July  10, 1850, 
under  the  authority  of  Uthe  himself,  and  the 
land-warrant  certificate  was  delivered  up,  and 
the  patent  aforesaid  issued  to  him  io  due  time 
and  after  the  proper  course  of  proceedings. 
There  does  not  seem  to  be  any  valid  objection 
to  the  mode  in  which  this  was  done. 

The  defense  relied  upon  the  fHCt  that  the 
land  in  question  was  swamp  land  within  the 
meaning  of  the  Act  of  Congress  of  the  2Stb  of 
September,  1850  (9  Stat.  519);  that  by  that 
Statute  the  title  to  the  land  was  transferred  to 
the  State  of  Illinois  between  the  time  of  the  Io* 
cation  of  the  milltanr  land  warraDt  and  the 
issue  of  the  patent  for  it  to  Uthe;  and  that 
therefore  the  title  claimed  under  Uthe  utterly 
fulled,  being  vested  by  that  Statute  io  the  State 
of  Illinois,  the  Act  tieing  a  grant  in  prcmnti, 
and  taking  effect  at  its  date. 

The  first  section  of  that  Act  reads  as  follows:  [657] 

"To  enable  the  Stete  of  Arkansas  to  con* 

struct  the  necessary-  levees  and  drains  to  re- 
claim tbeswampaod  overflowed  lands  therein, 
the  whole  of  those  swamp  and  overflowed 
lands,  made  unfit  thereby  for  cultivation, 
which  shall  remain  unsold  at  the  passage  of  this 
Act,  shall  be,  and  tlie  aame  are  hereby,  granted 
to  said  State." 

The  Act  is  extended  by  Its  fourth  section  to 
the  other  States  of  the  Union  in  which  there 
were  swamp  lands  belonging  to  the  United 
States,  including  th£  State  of  Illioois,  and  the 
argument  of  the  defendant  in:  error  is  that  by 
reason  of  the  location  of  the  military  land  war- 
rant of  Uthe  00  this  land  on  the  10th  day  of 
July,  1850,  nearly  three  months  before  the  pas* 
sage  of  this  Act,  It  bad  been  sold  to  Uthe,  with- 
in the  meaning  of  the  Statute;  and  this  is  the 
principal  question  which  we  have  to  dedde. 
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There  does  not  seem  to  be  anj  doubt  that  the 
laad  in  coutroversy  was  swamp  land,  witbio 
the  meaoing  of  the  Act  of  Congress,  aDd  if  the 
localioD  bv  Uthe  of  bis  land  warrant  did  oot 
create  a  right  to  the  land  which  excludes  It 
from  the  grant  (o  the  State  by  Congress,  the 
plainliS  Gertrude  hud  no  title,  and  the  defeoae 
should  have  been  sustained. 

The  first  objection  taken  to  the  claim  of 
Uthe  wiis  to  the  introduction  in  evidence  of  the 
certified  copy  of  the  records  of  the  Land  OiBce 
of  the  United  States  at  Washington,  concern- 
ing the  location  of  the  Innd  warrant  by  Uthe. 
This  transcript  is  certified  by  L.  Harrison,  act- 
ing commissioDer  of  the  General  Land  Office, 
under  tbe  seal  of  his  office,  and  contntos  the 
Tarious  acta  of  the  register  and  receiver  of  the 
Land  Office  at  Chicago  and  of  Uthe,  in  regard 
to  the  location  of  the  land,  showing  that  it  was 
Eulijeot  to  location  at  the  time,  and  that  the 
laod  warraot  was  properly  delivered  up  and 
dcpostied  with  the  commissioDer  of  the  Land 
Office. 

The  objection  made  in  the  brief  of  counsel  to 
the  reception  of  this  copy  is  not  very  clearly 
slated.  It  is  said  that  a  simple  inspection  both 
of  the  United  Slates  Statute  and  of  the  Illinois 
Statute  would  show  cooclustvcly  that  it  could 
not  be  admitted  under  either  of  them,  and  rcf- 
[658 J  ercnce  Is  made  to  section  20,  chapter  51,  of  the 
Bcvised  Statutes  of  Illinois,  and  section  008  of 
the  Revised  Statutes  ot  the  United  States.  But 
section  891  of  the  latter  Statutes  Is  ample  au- 
thority for  the  introduction  in  evidence  of  the 
transcript  of  the  General  Land  Office  In  the 
present  case.   It  reads  as  follows: 

"Copies  of  any  records,  books  or  papers,  in 
the  General  Land  Office,  authenticated  by  the 
seal  and  certified  by  the  commissioner  thereof, 
or,  wben  his  office  is  vacant,  by  the  principal 
clerk,  shall  be  evidence  equally  with  the  orig- 
inals thereof.  And  literal  exemplifications  of 
such  records  shall  he  held,  wben  so  introduced 
in  evidence,  to  be  of  tbe  same  validity  as  if  tbe 
names  of  the  officers  signing  and  countersign- 
ing the  same  had  been  fully  Inserted  in  such 
record." 

There  is  therefore  no  error  in  the  admission 
of  this  iriuiKcript  in  evidence. 
As  rejjiinls  its  cifect  upon  the  rights  of  tbe 

Kirtiec,  It  seems  to  us  It  shows  that  under  an 
rt  of  Congress  which  authorized  it  to  be  done, 
Ulhe,  by  directing  his  land  warrant  to  be  lo- 
cated upon  this  land  and  delivering  up  the 
warrant,  and  by  the  procectlings  of  the  Land 
O^licc  upon  that  location,  which  resulted  in 
issuing  a  patent  to  bim  for  the  land,  had  ac- 
quired an  equitable  title  (o  tbe  land,  or  what 
may  be  callra  a  vested  Interest  In  it,  prior  to 
the  passage  of  (he  Swamp  Land  Act  by  Con- 
gr.-iM.  lie  had  done  what  by  the  Act  of  Con- 
gress of  1647  entitled  him  to  the  land  on  which 
bis  warrant  was  located.  He  had  delivered  up 
the  liiiid  warrnut,  the  evidence  of  his  claim 
against  the  govemmenr.  He  had  received  in 
exchange  for  it  the  certificate  of  tbe  receiver 
and  resislcr  of  tbe  Land  Office,  and  these  en- 
titleil  bim  to  a  patent  after  such  deliiy  as  was 
nccessnry  to  a<tcertHiD  the  fact  that  the  land  bad 
been  ^fiiiiled  to  no  one  else,  and  that  all  his 

Erocceiiincs  were  regular,  which  facis  were  to 
e  dctermmed  by  the  commissioner  of  tbe  Gen- 
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I  eral  Land  Office,  and  which  were  determined 
in  his  favor.  He  had  paid  for  this  land.  He 
bad  paid  by  the  delivering  up  and  cancellation 
of  his  land  warrant  He  hod  received  the  cer- 
tificate of  the  register  and  receiver  of  the  Land 
OfUce  at  Chicago,  which,  by  the  laws  of  near- 
ly all  the  Western  States,  have  been  made 
equivalent  to  a  title  to  tbe  land  In  acUons  of 
ejectment,  though  tbe  strict  legal  title  remained  [659} 
in  the  United  States  at  the  date  of  the  passage 
of  the  Swamp  Land  Act. 

Are  we  to  suppose  that  Congress  intended  to 
give  to  the  State  of  Illinois  the  land  which  it 
bad  already,  by  a  contract  for  wblcb  value  was 
received,  promised  to  convey  to  Uthe?  As  tbe 
grant  to  tbe  States  of  the  swamp  land  wilbEo 
their  jurisdiction  was  a  gratuity,  although  ac- 
companied with  a  trust  for  the  reclamaTion  of 
said  land,  it  Is  not  easily  to  be  supposed  that 
Congress  intended  to  be  thus  generous  at  the 
expense  of  parties  who  bad  vested  nghls  in  any 
of  the  lands  so  donated,  derived  from  the  Vuit- 
ed  States.  It  would  be  a  matter  of  consider- 
able doubt  whether  such  an  iofcrencf.  that 
Congress  intentionally  violated  its  conti-nct, 
would  be  indulged,  if  there  were  no  words  of 
reservation  in  the  Statute.  But  when  we  find 
tbe  broad  declaration  made  that  tbe  grantnoly 
Indndes  those  swamp  and  overflowed  \aiu\fi 
made  unfit  thereby  for  cultivation,  which  sliall 
remain  unsold  at  the  passage  of  the  Act,  we  do 
not  have  much  difficulty  m  holding  that  this 
land  was  not  unsold  within  the  menninir  of  the 
Statute.  It  is  true  that  in  a  technical  sense,  and 
where  a  due  regard  to  tbe  intention  of  the  par- 
ticJ  using  the  word  "sold"  is  had.  It  may  mean 
a  transfer  of  tbe  title  of  property  for  a  money 
consideration.  Yet,  It  baa  other  meanings 
which  would  include  the  present  tnmsaction. 
when  it  is  obvious  that  such  was  the  intent  of 
tbe  party  using  the  phrase.  We  cannot  doubt 
that  the  delivery  by  ,Ulbe  of  bis  land  warrant 
to  the  proper  officers  of  the  government,  wjih 
a  direction  that  it  be  located  on  this  Isnd,  and 
the  paper  which  they  issued  to  him,  showing 
that  he  bad  thereby  acquired  the  right  to  a 
patent  for  the  land,  constituted  a  sale  within 
the  meaning  of  the  Act  of  Congress  granting 
the  swamp  lands  to  ^be  States.  Tbe  case  of 
louHt  V.  MeFar/and.  110  U.  S.  471  [28:198],  it 
is  true,  gives  a  different  constructiou  to  the 
word  "sue"  In  an  Act  of  Congrens  concerning 
certain  sales  of  public  lands.  But  tbe  intent 
of  Congress  in  that  case  was  relied  on  as  indi- 
catiug  that  the  word  "sale,"  as  applied  to  a 
dispmal  of  the  public  lands  by  tbe  government, 
was  limited  to  sales  for  cash.  The  following 
language,  used  in  tbe  opinion  in  that  case,  in- 
dicates this  very  clearly: 

"When  each  of  these  Acts  speaks  of  lands  |660| 

'sold  by  Congress,'  five  per  cent  of  the  net  pro- 
ceeds of  which  shall  be  reserved  and  be  'dis- 
bursed' or  'appropria^'  for  the  benefit  of  tbe 
States  in  whicu  the  land  ties.  It  evidently  has  in 
view  sales  in  tbe  ordinsry  sense,  from  which 
the  United  States  receive  proceeds.  In  the  shape 
of  money  payable  Into  tbe  treasury,  out  of 
which  the  five  per  cent  may  be  reserved  and 
paid  to  the  State;  and  does  not  intend  to  Include 
lands  promised  and  granted  by  the  United 
States  as  a  reward  for  mllltaiy  service,  for 
which  ootblng  Is  received  into  the  treasury." 
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In  tbe  preseot  case,  the  Act  which  wo  are ' 
now  GODStruiog  does  not  contemplate  the  re- 
ceipt of  any  money  into  tbe  treasury  of  tbe 
United  States,  nor  tbe  payment  of  any  money^ 
out  <tf  it,  in  regud  to  these  swamp  lands.  We 
feel  at  liberty,  therefore,  to  construe  the  Stat- 
ute as  inienddng  to  exclude  from  the  grant  alt 
tbe  swamp  and  overflowed  lands  for  which  it 
had,  by  contract,  given  a  vested  right,  for  a 
valuable  consideration,  to  indlviduoli  before 
the  passage  of  that  Act. 

Tlie  decision  of  the  Supreme  Court  of  Tll- 
Dois,  which  affirmed  the  action  of  the  lower 
court,  founded  on  this  pHndple,  is  sound  in 
regard  to  tlie  questions  wbicb  we  have  power 
to  review,  ana  it$  judgment  ia  thertfon  <tf- 
firmed. 

tS96]    wiLUAM  ASPINWALL,  F^.  in  Err., 

V. 

FETSR  BUTLER,  Receiver  of  the  PAOmo 
NATio:!fAL  Bank  of  Boston. 

(Bee  8.  C.  Reporter's  ed.  GOS-flia) 

JSiitionat  banM—liabiliti/  <tf  fitaneAoUtr— >'n- 
awm  tfttock— tehoU  amount  TtotBuiuoribaBt— 
wet.  S14e  and  41S1»  Hm.  Stat. 

L  Where  tbedireoton  of  a  NaUosal  Bank  passed 
a  resolution  to  toorease  Ita  stock,  giving  Its  itoOk- 

bolders  the  right  to  take  tbe  new  stock  to  an 
amount  equal  to  that  then  held  by  them,  the  fact 
that  some  of  tbe  new  stook  Is  not  taken  la  not 
suAcient  ground  for  a  particular  stookbOHer  to 
repudiate  bla  new  stook  taken  by  Urn  and  witb- 
dmw  tbe  amount  paid  fherefor,  and  to  exempt 
him  aa  a  shareholder  from  statutory  llabUl<7  to 
credltovB. 

9.  There  was  no  ezprMS  oondltfon  tbaX  the  Indl- 
vldual  r  ibscrfpttons  should  be  void  If  tbe  whole 
of  the  new  stock  was  not  Bubacril>ed;  and  there 
was  DO  implied  oondltlon  la  law  to  that  effect. 

I.  Section  a«!  of  the  Revised  Btatutes  Is  not  vlo- 
bited  by  an  Issue  of  tbe  exact  amount  of  stook 
that  was  paid  In:  it  was  Intended  to  prevent  what 
Is  called  watering  of  atook. 

^  Where  the  stook  was  lawfully  created  and  the 
defendant  subscribed  for  the  shares  In  question 
and  paid  for  them,  and  received  his  certificate, 
be  became  a  stockholder;  and,  when  the  Bank 
went  mto  llquldatiou,  he  became  liable  under 
aectton  SlSl  of  Uie  Revised  Statutes  to  pay  an 
amount  equal  to  tbe  stook  by  him  so  held  for 
MM  of  tbe  Bank. 

[No.  867.] 

Bubmitted  Jan.  7. 1890. .  Decided  Mmrek  3, 1890. 

XS  ERROR  to  the  Circuit  Court  of  tbe  United 
X  States  for  tbe  District  of  Hassachusetta  to 
review  a  Judgment  for  plaintiff  in  an  action  by 
a  Receiver  of  a  Naiional  Bank  to  recover  an 
assessment  on  its  capital  stock,  of  a  stockholder, 
lo  pay  the  debts  of  the  Bank.  Affirmtd. 

The  facts  are  stated  in  tbe  opiuion. 

Opinion  below,  88  Fed.  Rep.  217. 

iSeurt.  ThoBM  H.  Talbot  and  B«^ft- 
■dn  N.  Johason  for  plaintiff  in  error. 

Mr.  A.  A.  Rajmey*  for  defendant  in  error: 

The  acceptance  and  holding  of  a  certificate 
«f  shares  in  an  incorporatlDo  makes  the  holder 
Sable  to  the  responsibilities  of  a  shareholder. 

Upton  f.  TrUtUeeek,  91  U.  S.  45  (28:  208); 
Brigluan  t.  JM,  10  Allea,  246;  BugtOo  A  N. 
IBS 


7.  a  R.  Oo.  V.  DutOey.  UN.  T.  888;  .Sbyfwmr 
T.  Sturgeta,  26  N.  Y.  184. 

Informalities  and  irregularities  in  tbe  pro- 
ceedings, tbe  general  action  being  infra  vtnet, 
are  of  no  avail  in  collateral  suits. 

SeoviUe  v.  Thaya;  106  U.  S.  143  (26:  966); 
Chvbb  V.  Upton,  95  U.  8.  665  (34:  628);  PnUr 
nan  v.  Upton,  96  U.  S.  !T28  (24i  818);  Upton 
V.  'JMHUock,  01  U.  S.  46  (28:  208). 

Tbe  determination  by  the  comptroller  of  the 
facts  essential  for  his  action  in  giving  the  cer* 
tiflcate  is  ooncluaiTe. 

Oamy     OaUi,  94  Q.  8. 678  (24: 168);  Kemor 

IHtt,  2  Mackey.  478;  Cadia  v.  Baker,  87  U. 

8.  20  Wall.  650  (22:  448);  Kennedy  t.  QUton, 
75  U.  S.  8  Wall.  498  (19:  476). 

Not  only  tbe  original  associates,  but  each 
new  member,  agree  to  tbe  charter  and  tbe 
charier  powers. 

Ball,  Hat  Banks,  noUlo%  6161;  Owrran  t. 
Arkaneaa.  56  U.  S.  15  How.  804  04:  705); 
Hatharn  t.  Calef,  69  U.  B.  3  Wall.  10  (l7:  778); 
Davit  V.  Weed,  44  C!onn.  569. 

Mr.  Juatiee  Bradley  delivered  the  opinion  [506] 
of  the  court: 

This  case  is  governed  by  Oist  of  Ddano  t. 
Biitler,  118  U.  8.  634  [30:  260].  The  cases  are 
not  identical,  It  is  true;  but  toe  principles  es- 
tablished in  that  case  require  a  similar  decision 
in  this.  Tbe  nubstantiaf  facts,  up  to  a  certain 
point,  are  tbesame;  wbat  took  place  afterwards 
cannot  vary  the  result  r-«_. 

The  Pacific  National  Bank  of  Boston  failed 
and  passed  into  the  hands  of  a  receiver  on  the 
32d  day  of  May,  1882.  and  tbe  comptroller  of 
the  currency  on  tbe  27tfa  of  November,  1882, 
ordered  an  assessment  of  100  per  cent  oo  the 
capital  stock  for  tbe  purpose  of  enforcing  tbe 
individual  liability  of  the  stockholders,  to  pay 
tbe  liabilities  of  the  institution,  under  section 
61G1  of  tbe  Revised  Statutes.  Fifty  shares  of 
the  stock,  amounting  to  $5,000,  stood  in  the 
name  of  Aspinwall  individually,  and  50  other 
shares  in  his  name  as  trustee  and  guardian. 
This  suit  was  brought  against  him  by  the  re- 
ceiver of  the  Bank  to  recover  (5,000  aa  the 
bolder  of  tbe  individual  stock.  He  denied 
that  he  was  the  holder  of  any  such  stock;  and, 
for  another  plea,  averred  that  It  had  heeo 
fraudulently  and  Illegally  issued,  and  was  not 
binding  against  bini  as  a  holder  thereof.  A 
trial  by  jury  was  waived,  and  the  cause  was 
tried  by  the  circuit  court,  which  made  a  special 
flndingof  facta,  and  decided  in  favor  of  the 
plainmf .  The  writ  of  error  is  to  that  decision. 

After  the  finding  of  facta  had  been  made, 
the  defendant  prayed  tbe  court  to  rule  "Upon 
tbe  facts  found  in  this  case  tbe  plaictlil  is  not 
entitled  to  judgment;"  but  tbe  court  refused 
this  prayer,  and  found  that  tbe  defendant  was 
tbe  owner  of  flf^  shares  of  stock  on  Uay  20 
and  May  22,  1868,  and  entered  judgment  for 
tbe  i^aintiff  for  the  sum  of  $6,560;  to  whidi 
refusal  to  rule,  ruling  and  entry  of  judgment 
the  uefendant  then  excepted;  and  this  u  tbe 
only  exception  in  tbe  case.  Tbe  question  ia 
whether  this  general  flndmg  is  supported  by 
tbe  special  facts  found,  and  is  In  accordance 
with  tbe  law. 

Amoni^l  other  Ulings,  the  flndlnn  set  forth 
the  6th  and  6th  of  the  mlginal  arnclei  of  aa- 
sociation  of  the  Bank.  By  the-  5th  article  the 
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capital  stock  is  fixed  at  |S60,000.  bnt  with  the 
pnvilege  of  being  incrensed,  according  to  sec- 
tkm  SliS  of  the  Revised  Statutes,  to  any  turn 
not  exceeding  |1,000,000;  and  io  case  of  in- 
crease, each  stockholder  was  to  have  the  privi- 
lege of  subscribing  his  pro  rata  share.  The 
sixth  article  specifies  the  powers  and  duties  of 
tbe  Ixtard  of  airectors,  amongst  which  was  the 
power  "to  provide  for  an  increase  of  the  capital 
of  the  asBOciation,  and  to  regulate  tbe  manner 
tn  which  soeh  increase  ahall  be  made,"  and  the 
power  "to  make  all  bv-laws  that  it  may  be 
proper  and  convenient  for  them  to  make  under 
saio  Revised  Statutes  for  the  general  regulation 
of  tbe  business  of  the  association  and  the  man- 
agement and  administration  of  its  affairs." 

The  findings  ^so  set  forth  the  first  and 
eleventh  l^-laws  of  tbe  Bank:  tbe  former  of 
which  fixed  tbe  regular  annual  meeting  of  the 
stockholders  for  the  election  of  directors  on 
tbe  second  Tuesday  of  Jvouaryof  each  year, 
fourteen  days'  notice  of  which  was  to  he  glveo. 
The  eleventh  by-law  was  as  follows,  to  wit: 

"Sec.  11.  Whenever  an  increase  of  stock 
shall  be  determined  upon  it  shall  be  the  duty 
of  the  board  to  notify  all  the  stockholders  of 
the  same  and  cause  a  subscription  to  be  opened 
for  such  increase,  and  each  stockholder  shall 
have  the  privilege  of  subscritiing  for  such 
number  of  shares  of  new  stock  as  be  may  be 
entitled  to  subscribe  for  in  proportion  to  bis 
existing  slockin  the  Bank.  If  any  stockholder 
oliould  fail  to  subscribe  for  the  amount  of  stock 
to  which  he  may  be  entitled  within  a  reason- 
able lime,  which  shall  be  stated  in  the  notice, 
the  directors  may  determine  what  disposition 
shall  be  made  of  tbe  privilege  of  subscribing 
for  the  dew  stock." 

The  findings  further  state: 

"On  the  ISth  day  of  Septiimher,  lf^81,  tbe 
capital  stock  of  the  Bank  was  (500,000,  di- 
vtiied  Into  6,000  shares  of  the  par  value  of 
$100  each,  of  which  shares  the  defendant, 
Aspinwall,  as  trustee  under  the  will  of  Augus- 
tus Aspinwall  and  guardiau  under  the  will  of 

Til  us  Aspinwsll  for  tbe  tieneflt  of  his  son, 

William  H.  A.spinwall,  a  minor,  held  fifty, 
which  stood  in  his  name  as  guardian  and  trus- 
tee on  the  hooks  of  tbe  Bank,  a  certificate  of 
said  shares  having  been  taken  In  the  same 
way.  .  .  . 

"September  18,  1B61,  the  directors  of  the 
Blink-passed  the  following  vote; 

"  'Voted.  That  the  capital  of  this  Bank  be 
increased  to  one  million  dollars,  and  tbst 
stockholdera  of  this  date  have  the  right  to  take 
the  new  stock  at  par  io  an  amount  equal  to 
that  now  held  by  them.' " 

A.  printed  noUoe  of  this  resolutloD  was 
thereupon  sent  to  all  the  stockholders  of  the 
Bank;  and  at  tbe  bottom  of  this  printed  notice 
there  waa  left  a  space  and  lines  indicated  for 
stockholders  to  write  therein  their  subscriptions 
to  tbe  new  stock  to  wliich  they  were  entitled. 
Other  than  this  there  was  no  subscription  paper 
opened.  Some  itockbolden  signified  tbeir  as- 
sent <m  the  notice  In  tbe  place  fndlcated  at  tbe 
bottom  and.  tent  it  to  the  Bank.  Others  did 
not,  but  went  or  sent  to  the  Bank  and  paid  the 
money  for  tbe  new  stock  to  which  ifaey  would 
be  entitled  In  tbe  propoaed  fncreaae,  taking 


receipts  fai  the  printed  fonn  fvqwnd  for  that 

purpose. 

Tbe  defendant  received  said  notice,  and 
thereupon  went  to  the  Bank  and  Informed  A. 
I,  Benyon,  its  [uresident,  that  he  had  not  suffi- 
cient funds  in  his  hands  as  guardian  and  trustee 
with  which  to  take  as  such  tbe  fifty  shares  in 
the  proposed  increase,  and  that  he  should 
therefore  subscribe  for  and  take  the  same 
himself  individually.  The  president  of  the 
Bank  said  that  he  could  do  so.  Tbe  defendant 
afterwards  returned  to  the  Bank  the  said  notice 
received  by  him  with  tbe  following  subscription 
written  at  the  bottom  thereof  signed  by  him: 

"I  will  lake  the  fifty  new  shares  to  which  I 
am  entitled  and  will  toy  for  tbem  as  above. 

"William  Aspinwall." 

Subsequently,  on  October  Ist,  1881.  the  de- 
fendant went  to  the  Bank  and  paid  the  sum  of 
five  thousand  dollars,  receiving  therefor  a  » 
ceipt,  a  copy  of  which  Is  as  follows: 

"Pacific  National  Bank. 
"S,000.  Boston.  October  Ist.  1881. 

"Received  of  William  Aspinwall  flvethoo- 
sand  dollars  on  account  of  subscription  to  new 

stock, 

••J.  M.  Pettengill,  Cashier." 

The  defendant  was  well  acquainted  with 
Hr.  Benyon,  seeing  him  almost  daily,  and  be 
did  some  business  with  the  Bank. 

At  the  time  the  defendant  paid  this  money 
and  took  this  receipt  he  asked  Mr.  Benyon,  the 
president  of  the  Bank,  if  there  was  any  of  the  [MOj 
new  slock  that  bad  not  been  taken,  stating  tliat 
if  that  were  the  case  he,  tbe  deff  ndant.  would 
like  to  take  some  more  of  tbe  new  stock.  Tbe 
president  of  tbe  Bank  replied  that  all  the  new 
stock  had  been  taken,  and  that  the  defendant 
could  not  have  any  mora  than  fifty  shares  al- 
ready subscribed  for  and  taken.  Defendant  de- 
siredhis  certificate,  but  was  told  that  he  could 
only  have  a  receipt,  as  they  were  not  In  a  por- 
tion to  issue  certificates.  The  defendant  be- 
lieved this  statement  of  the  president  of  the 
Bank,  that  all  the  new  stock  had  been  taken, 
to  be  true,  but  he  was  not  told  that  all  the 
money  had  been  paM  for  the  new  stock. 

Payments  for  new  stock  in  the  proposed  In- 
creane  of  $500,000  were  made  to  the  amount  of 
(330,100  on  and  prior  to  October  1,  1881,  sub- 
sequent to  which  time  additional  payments 
were  made  until  November  16,  .1881.  Tbe 
total  amount  thus  paid  in  for  new  stock  was 
(461,300. 

Certificates  for  tbe  new  stock  were  issued  oo 
and  after  October  1, 1881,  as  called  for.  nearly 
all  being  delivered.  The  following  is  a  copy 
of  the  certificate  delivered  to,  and  received  by. 
the  defendant,  November  S.  1881,  to  wit: 

"Fifty  shares. 

"Pacific  National  Bank  of  Boston,  Mass. 

"This  certifies  that  William  Aspinwall,  of 
Brookline,  is  proprietor  of  fifty  shares  in  the 
capital  stock  of  the  Pacific  National  Bank  of 
Boston,  Mass.;  transferable  only  on  the  hooka 
of  said  Bank  In  person  or  by  attorney  on  sur< 
render  of  this  certificate. 

"A.  I.  Benyon,  President. 

"Boston,  October  t,  1881. 

*'J.  M.  menglll,  CsBhler." 
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The  Bank  kept  a  book,  called  a  stock  ledger. 
In  whlcb  tt  entered  the  uanies  of  tbeMorkbold- 
ers,  their  places  of  residence,  and  the  Dumber 
of  sbarei  beld  by  each,  Id  a  debit  and  credit 
accouDt. 

An  entry  of  fifty  aharea  to  the  credit  of 
Willlnm  AsptDwall  ampean  to  have  beoD  made 
Id  thia  stock  ledger,  of  which  the  following  is 
ft  copy: 

"William  Anplowall.  of  Brooklioe. 
"October  Ist,  18HI.   By  fifty  shares..  |S,000." 

At  what  time  this  certificate  and  entry  were 
Diade  docs  not  appear  except  by  the  oooks. 
The  stock  ledger  shows  that  the  amouot  of 
capital  stock  as  credited  to  the  respective  par- 
ties named  tbereio  in  a  credit  and  debit  form 
as  aforesaid  was,  on  November  18, 1881.  flMl,- 
800.  and  ao  remained  to  May  33,  IQSSi,  the 
eDtry  as  to  said  defeDdant  bong  the  same  at 
the  fatter  date  as  made  originally  as  aforesaid. 

On  the  18lh  of  November,  1881,  said  Bank 
became  ioRolvent,  suspended  payment  and 
dosed  its  dottnt;  aod  Daniel  Needbam,  an  ez- 
■miDer  of  aaticnial  banka,  waa  placed  Ijj  the 
comptroller  of  the  current  Id  cbarge  of  said 
Bank  and  all  its  funds,  assets,  records  and 
books.  The  Bank  remained  under  tbe  ezclu- 
aive  charge  and  In  tbe  poaaeasioD  of  said  Need- 
hsm,  with  lu  doors  closed  to  buafDeai,  until  on 
or  about  March  18,  1882. 

A  committee  of  the  directors  wmt  to  Wash- 
fngtOD  Id  December,  1881,  aod  hadaolDterview 
with  the  comptroller  of  the  currency  in  rela- 
tion to  the  asaira  of  the  Bank.  The  fact  that 
a  vote  bad  been  passed  in  September  previous 
to  increase  the  capital  to  a  mlnioo  dollars,  and 
that  tbe  full  amouDt  of  that  iDcrease  had  not 
been  subicrlbed  for  or  paid  In  when  tbe  Bank 
felled,  in  November,  waa  talked  over  fn  that 
conversation.  It  waa  discussed  with  the  oami>- 
troDer  as  to  what  ahoold  be  done  In  view  of  the 
facts  aod  as  to  what  sliould  be  regarded  as  the 
capital  of  the  Bank,  and  tn  ptirsuaoce  of  that 
Interview  the  directors  of  the  Bank,  on  Decem- 
ber 18, 1881.  p—ed  the  followteg  vote,  viz.: 

"  Votfd,  That  whereas  it  was  voted  this 
board  on  the  ihirteeoth  day  of  September  last 
that  the  cnpttal  of  this  Bank  be  iDcreased  to 
one  million  dollars,  and  that  stockholders  of 
this  date  have  ihe  right  to  take  the  new  slock 
at  par  in  equal  amount  to  that  held  by  them; 
and  wliercHB  tbe  stockholders  were  duly  Doti- 
fled  of  Buld  vote,  and  also  that  subscriptions  to 
Uie  new  slock  would  be  payable  October  1;  aod 
whereas  1:401.800  of  said  new  stock  haa  been 
taken  aDd  paid  Id;  and  whereas  $88,700  there- 
of has  not  been  taken  and  paid  In: 

••Voted,  That  said  938,700  of  said  stock  be. 
and  Is  hereby,  cancelra  and  deducted  from  said 
capital  stock  of  91,000,000,  nnd  that  tbe  paid- 
up  capital  stock  of  this  association  amounts  to 
$961,800. 

"Voted,  That  tbe  comptrollerof  thecnrrency 
be  notified  that  the  capital  of  this  assorlation 
has  been  increased  In  tbe  sum  of  $461,300,  and 
that  the  whole  amount  of  said  increase  has 
been  paid  in  as  part  of  the  capital  of  this  asso- 
datloD,  and  that  he  be  requested  to  Issue  his 
outifleBte  of  aald  increase  to  thia  aasodatioD. 
HCQidlng  to  law." 
IM  U.S. 


Tbe  following  certificate  was  thereopon  sent 
to  the  comptroller  of  the  currency  bj  the  cash* 
ier,  and  sworn  to  by  him,  to  wit: 

"Pacific  National  Bank  of  Beaton. 

"Derember  13,  188L 
"To  the  Comptroller  of  the  Curreocy,  Wash- 
ington. D.  C: 

"It  is  hereby  certified  that  tbe  capital  slock 
of  'The  Pacific  National  Bank  of  Boston'  haa 
been  increased,  pureuact  lo  the  articles  of  aa- 
Bociation  of  said  Bank,  In  the  sum  of  four 
hundred  and  slzty-onetbou^ud  three  hundred 
dollars,  all  of  which  has  been  paid  in.  aod  that 
the  paid-up  capital  stock  of  said  Bank  now 
amounu  to  nine  hundred  aixty-one  thousand 
three  hundred  dollars. 

"[Seal.]  J.  U.  Fettengin.  Cashier." 

Upon  the  receipt  by  tbe  comptroller  of  ft 
copy  of  the  vote  of  December  18th  and  tbe 
certificate  of  the  cashier  of  December  IStb  the 
comptroller  sent,  December  16,  1881,  to  the 
directors  of  the  Bank  the  following  certificate: 

"Treasury  Department. 

"OflBce  of  Comptroller  of  Uw  CmTencT. 

"Wasbington,  December  18, 1881 

"Whereas  satisfactory  notice  has  been  tran^ 
mitted  to  the  comptroller  of  the  currency  thai 
tbe  capital  stock  of  'Tbe  Padflc  National  Bank 
of  Boston,  Mass.,'  haa  been  increased  In  tbe 
sum  of  four  hundred  and  sixty-one  thousand 
three  hundred  dollars  In  aooordance  with  the 
[mivieions  of  Its  artlclea  of  aaaodatlon,  and 
that  the  whole  amount  of  such  Increase  baa 
been  paid  in: 

"Now,  it  Is  hereby  certified  that  the  capital 
stock  of  'The  Padflc  Natiooal  Bank  of  Boe* 
ton,  Mass./  aforesaid  has  been  Increased  at 
aforesaid  lo  theaum of  f onr  hundred  and  sixty- 
one  thousand  three  hundred  dollars;  that  Ban 
increase  of  capital  has  been  >iid  Into  said  Bank 
as  a  part  of  the  capital  stone  thereof,  and  that 
the  said  increase  oi  capital  is  approved  by  the 
comptroller  of  the  currency. 

"In  witness  whereof  I  hereunto  affix  my  offl- 
dal  signature. 

"[8^]         John  J.  Knox.  Comptroller.** 

At  a  meeting  of  the  directors  of  the  Bank, 
held  on  tbe  14tb  of  December,  1881,  resolutions 
were  adopted  sod  a  copy  sent  to  the  comptroller, 
whereby,  after  setting  forth,  by  way  of  recital, 
several  paniculars  with  regard  to  the  cnndiUon 
of  the  Bank,  going  to  show  that  it  might  re- 
sume business  under  certain  conditions.lt  wai» 
amongst  other  things^  reaolved  ■§  follows,  lo 
wit: 

"Betotved,  That  In  the  opinion  of  the  direct- 
ors of  said  Bank  tbe  ioteieats  of  both  crsdlton 
and  atockhotden  require  Ite  aaily  let^aDliiF 

tiOD. 

•'Betotved,  That  the  fxmiplroller  of  the  cm^ 
rency  be  requested  to  authorise  the  atockhold- 
era  of  tbe  aasodatioD  to  levy  an  assessment  of 
100  per  cent  upon  tbe  par  value  of  the  capitnl 
stock  Dowpddin,  viz.,  $061,800,  upon  condi- 
tion that  said  Weeks  shall  return  to  this  Bank 
$850.0U0^add{tioDal  checks,  as  agreed,  before 
said  assessment  shall  be  made." 

Other  resolutiona  adopted  at  the  same  time 
set  forth  a  certain  eeheme  <tf  reorganization, 
and  it  waa  flDally  reacdved  u  (bllowi.  to  wit: 
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"lietolvtd.  That  a  copy  of  these  resolutioDS 
be  forwarded  to  the  comptroUer  of  the  cur- 
rency and  his  approval  asked  of  the  scheme  of 
reor^fiDizatioD  hereio  set  forth,  and  that  he 
grant  the  directors  until  January  15,  1382,  to 
perfect  aaid  scheme  of  organlzutiou.'' 

There  was  no  vote  of  the  stockboldera  of 
said  associRtion  pas5ed  relaiin,"  to  increase  or 
reduction  of  its  capital  stock,  unless  the  vote 
of  JanuHfy  10,  1882,  hereafter  mentioned,  was 
sucli.  On  tlie  16tb  day  of  December,  1881,  the 
comptroller  of  the  cnrrcocy  sent  to  tbe  Bank 
the  following  communication,  namely: 

"WasblniTton,  Dec.  16, 1881, 
"Tlie  Pacific  National  Bank  of  Bogtoo,  Hosi- 
achusetts: 

"TJie  entire  capital  stock  of  the  Faclflc  Na- 
tional Bank  of  Boston,  Massachusetts,  amount- 
InfT  to  nine  hundred  and  sixty-cue  thousand 
three  hundred  (9*11,300)  dollars,  having  been 
lost,  notice  is  hereby  given  to  said  Bank,  under 
tbe  provisions  of  section  5205  of  tbe  Uevlsed 
BlaliiteH  of  the  United  States,  to  pay  tbe  defi- 
cienrv  in  Its  capital  stock  by  an  assessment  of 
one  hundred  <100)  per  cent,  upon  its  share- 
bolilers  pro  rata  for  tbe  amount  of  capilalstock 
beld  by  each,  and  that  if  such  deficiency  ibali 
not  tie  paid  and  said  Bank  shall  refuse  to  go 
Into  llquiilntinn.  as  provided  by  law,  for  three 
montlis  nftt-r  this  notice  shall  have  been  re- 
ceived by  it.  a  receiver  may  be  appointed  to 
close  up'the  business  of  the  association  accord- 
ing to  the  provisions  of  section  6234  of  the 
Hrvised  Statutes  of  the  United  States. 

"In  Icsiinioiiy  whereof  I  have  hereto  sub- 
•cribed  my  name  and  caused  my  seal  of  office 
to  he  affixed  to  these  presents,  at  the  Treasury 
Department,  in  the  City  of  Washington  and 
District  of  Columbia,  this  sixteentn  day  of 
Deremtwr,  A.  D.  1881. 

"ISeal.J  John  Jay  Kooi. 

"Comptroller  of  the  Currency." 

It  does  not  appeitr  tliat  any  communication 
was  made  to  the  defendant  by  tbe  Bank  with 
reference  to  said  votes  of  the  directors  of  De- 
cember 13  and  14,  or  the  certificates  of  Uie 
Compimller  of  December  16,  or  with  reference 
to  any  chuoce  in  tbe  proposed  increase  in  tbe 
capital  of  the  Bank  to  one  million  dollars. 
The  defendant  never  saw  nor  bad  communi- 
cated to  him  tbe  books  of  tbe  Bank  or  their 
contents.  He  was  in  tbe  Baok  almost  daily 
and  knew  of  the  suspension  on  November  18, 
1881.  He  does  not  remember  or  believe  that 
be  had  knowledge  of  tbe  proposed  change,  or 
tbe  change  made  in  the  proposed  increase  of 
the  btock  of  $500,000,  and  of  the  certificate  of 
the  comptroller  of  December  16,  1881,  until 
Informed  of  tbe  facts  during  tbe  stockholders' 
meeting  of  January  10, 18Si,  or  poesibly  on 
that  dny  just  before  the  meeting  was  organized 
and  after  the  stockholders  were  asaembled  for 
tbe  same,  when  he  learned  them. 

On  tbe  lOtb  of  January,  1882,  the  annual 
meeting  of  tbe  stockholders  of  the  Bank  whs 
beld  pursuant  to  call.  At  this  meeting  the 
cxammer  made  a  report  of  the  condition  of 
the  Bank,  s  board  of  directors  was  chosen, 
and,  after  a  statement  by  tbe  counsel  of  the 
Bank  of  the  facts  relating  to  the  increoae  of  its 
capital  stock,  and  as  to  how  much  bad  in  fact 
been  paid  In  nnder  the  TOt«  to  Increase  to  one 
7SS 


million  dollars,  and  of  the  legal  result  thereof , 
and  of  the  vote  of  December  18,  and  the  cer- 
tificates of  the  comptroller  of  the  currency, 
dated  December  16,  and  after  a  fuH  discussion 
of  the  matter,  the  following  vote  was  adopted 
by  stock  vote,  6,494  shares  in  favor  and  56 
shares  against: 

"  Vottd^  In  accordance  with  tbe  notice  of 
the  comptroller  of  tbe  currency,  dated  Decem- 
ber 16.  1881,  there  be,  and  hereby  is,  laid  on 
assessment  of  one  hundred  per  cent  upon  the 
shareholders  of  the  Faciflc  National  Bank  of 
Boston,  Mass.,  t»v  rata  for  tbe  amount  of  capi- 
tal stock  of  said  Bank  beld  by  each  shareholder. 

"  Voted,  That  tbe  board  of  directors  notify 
each  shareholder  of  said  aasessmeat  and  collect 
tbe  same  forthwith." 

Notice  of  this  vote  was  sent  to  the  stock- 
holders. 

The  defendant  attended  said  meeting  of  tbe 
shareholders,  acting  as  tbe  holder  of  and  rep- 
resenting only  the  fifty  shares  of  <»1gioal stork 
held  by  him  as  trustee  and  guardian,  and  as 
such  voted  In  the  negative  on  the  ciuestlon  of 
the  assessment,  expressly  stating  on  his  bsllcrt 
that  he  voted  as  toe  holder  of  fifty  shares  of 
old  stock  held  by  him  as  trustee  and  giiHrdian. 
He  did  not*  vote  or  in  any  way  act  at  said  meet- 
ing as  tbe  bolder  of  any  new  stock,  and  noti- 
fied tbe  directois  of  the  Bank  that  be  did  nut 
consider  himself  a  holder  of  any  shares  in  tbe 
alleged  increase  of  $461,800.  r«*-i 

April  28,  1882,  the  defendant  paid  the  assess-  IvM] 
ment  voted  January  10,  1882,  on  tbe  fifty 
shares  of  original  stock  beld  by  bim  as  guard- 
ian and  trustee,  using  his  own  personal  funds 
to  make  such  payment,  but  did  not  p^yany 
assessment  on  any  new  stock. 

On  March  18,  1882,  by  permtaslon  of  the 
comptroller  of  the  currency,  on  representations 
to  the  effect  that  the  Bank  was  then  solvent, 
the  directors  took  possession  of  tbe  assets  of 
the  Bank,  opened  its  doors  to  business,  and 
continued  to  do  a  general  banking  business, 
loaning  money,  recdving  and  paying  deposits, 
and  paying  debts  and  expenses,  tutiJ  tbe  20th 
day  of  Hay,  1882,  but  made  no  losses  on  new 
loans  during  that  period. 

On  or  about  April  21,  1682,  notice  was  sent 
to  all  those  who  bad  not  paid  the  assessment 
voted  January  10th,  and  amongst  others  to  the 
defendant,  that  unkas  such  assessment  should 
be  paid  by  tbe  88th  of  April  1888.  their  stock 
srould  be  advertised  for  sale,  and  irould  be 
sold  at  auction  according  to  law  on  the  Sist  of 
May,  1882. 

On  tbe  22d  of  May,  1883,  the  defendant  de- 
livered to  tbe  cashier  of  the  Bank  tbe  certifi- 
cate for  new  atock  which  be  had  received,  and 
a  written  demand  for  tbe  repayment  «  the 
$■'^,000  which  he  had  paid  tbereoo;  and  on  tbe 
SOth  of  May  he  brought  suit  against  the  Bank 
therefor,  which  is  stlu  pending. 

On  the  20th  of  May,  18S^,  the  directors 
voted  to  go  into  liquidation,  and  tbe  business 
of  the  Bank  was  closed,  and  a  receiver  was  ap- 
pointed by  tbe  comptroller  of  tbe  currency. 
It  was  found  that  tbe  liabilities  of  tbe  Baok, 
exclusive  of  capital  stock,  were  $8,500,000, 
and  its  assets  worth  about  $500,000. 

Tbe  court  further  found  that  tbe  board  of 
directois  and  tbe  comptroller  of  tiie  oorrency 
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acted  ia  good  faith  and  witboot  fraud  tn  the 

premises. 

It  will  be  seeo  from  the  fore^roiiig  statement 
that  all  the  material  facts  which  existed  io  the 
case  of  JMano  v.  Butler,  oua  tupra,  existed  to 
present  case,  except  that  Delano  actually 
paid  the  assessment  made  od  his  new  stock  as 
well  as  that  madeou  his  original  stnck;  where- 
as, ia  the  present  case,  Aspinwail  refused  to 
rttAv    P*-^  ^"'"^  assessment,  repudiated  the  new  stock, 
l^*"  }  ana  has  hrouf^bt  suit  to  recover  the  amount  of 
bis  subscrfplion  paid  therefor. 

We  do  not  think  that  this  difference  makes 
any  difference  in  the  iiabilily.  The  new  stock 
was  created  in  a  regular  manner  by  the  board 
of  directors,  who  had  authority  for  that  pur- 
pose; It  was  subscribed  and  actually  paid  in  by 
the  stockholders;  it  was  certified  to  the  comp- 
troller of  the  currency,  and  approved  by  him; 
and  It  was  reported  to  the  meeting  of  stock* 
holders,  and  approved  them,  as  their  al- 
most unanimous  vote  for  an  assessment  shows. 

The  most  forcible  objection  to  the  validity 
of  the  increased  capital  of  $461,800  is  that  it 
did  not  equal  the  amount  first  voted  for  by 
the  directors,  which  was  9500.000l  But  as  re- 
duced, it  had  the  sanction  of  the  directors,  the 
approval  of  the  comptroller  of  tbe  currency, 
and  tbe  assent  of  the  stockholders  at  their 
meeting  on  the  10th  of  January,  l(i8a.  The 
deficiency  under  f500,000  arose  from  the  fact 
that  some  of  tbe  stockholders  did  not  avail 
themielvea  of  their  ri^t  to  subscribe.  Tbe 
lltb  lection  of  the  by-laws  of  tbe  Bank  has 
tbisespreaa  provision,  that  "if  any  stockholder 
abould  fail  to  subscribe  for  the  amount  of 
stock  to  which  he  may  be  entitled  within  a 
reasonable  time,  which  shall  be  stated  in  the 
notice,  the  directcos  may  determine  what  dis- 
position shall  be  made  of  the  privilef!:e  of  sub- 
scribing for  tbe  new  stock."  Tbia  gave  the 
directors  full  power  over  tbe  deficiency  of  the 
sabscriptions.  and  was  in  itself  authority,  if 
no  other  existed,  to  validate  the  action  of  the 
directors  and  the  comptroller  in  disregarding 
such  deficiency,  and  equating  tbe  new  stock 
to  tbe  subscriptions  actually  made  and  paid  in. 
There  was  no  express  condition  that  the  indi- 
Tidual  8ubscripti<nia  should  be  void  if  the  whole 
$500,000  was  not  subscribed;  and,  in  our 

Judgment,  there  was  no  implied  condition  in 
aw  to  that  effect.  Each  subscriber,  by  pay- 
ing the  amount  of  his  suhscriptiou,  thereby 
indicated  that  it  was  not  made  on  any  sucli 
condition.  It  is  not  like  tbe  case  of  creditors 
aigoiDg  a  composition  deed  to  take  a  certain 
proportion  of  Uieir  claims  in  discharge  of 
their  debtor  The  fixed  amount  of  capital 
stock  In  business  corporations  often  remains 
onfllled,  both  as  to  the  number  of  shares  sub- 
16081  >cribed,  and  as  to  payment  of  installments: 
and  tbe  unsubscribed  stock  is  issued  from  time 
to  time  as  tbe  exlgendes  of  tbe  company  may 
require.  The  fact  that  some  of  tbe  stock  re- 
muns  unsubscribed  is  not  sufficient  ground 
for  a  particular  stockholder  to  withdraw  his 
capital.  There  may  be  cases  in  which  equity 
would  interfere  to  protect  subscribers  to  stock 
where  a  large  and  material  deficiency  in  the 
amount  of  capital  contemplated  has  oomrred. 
But  such  cases  would  stand  on  tbelr  own  cir- 
eunutanceB.  It  could  haUlf  be  contended 
that  the  present  case,  tn  which  more  than 
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ninety-two  per  cent  of  tbe  contemplated  In 
crease  of  capital  was  actually  subscribed  and 
paid  in,  would  belong  to  that  catecoiy.  In 
Minor  v.  Medtanict  Bank  of  Alexandria,  2tl 
XJ.  8.  1  Pet.  46  [7:  47],  only  $820,000  out  of 
$500,000  of  capital  authorized  hy  tbe  charter 
was  subscribed  in  good  faith;  but  the  court 
did  not  regard  this  deficiency  in  the  subscrip- 
tions  as  at  all  affecting  tbe  status  of  the  cor* 
poration,  or  the  validity  of  Its  oi)erations. 

Some  reliance  is  placed  on  tbe  words  of  the 
Act  of  Congress  which  authorizes  an  increase 
of  capital  within  the  maximum  prescribed  in 
the  articles  of  association.  They  are  found  in 
section  6142  of  the  Revised  Statutes,  wbidi 
declares  that  Roy  banking  association  may,  by 
its  articles,  provide  for  an  Increase  of  its  capi- 
tal from  time  to  time,  but  adds,  "No  increase 
of  capital  shall  be  valid  until  the  wb<^e  amount 
of  such  increase  is  paid  in.  and  notice  thereof 
has  been  transmitted  to  tbe  comptroller  of  the 
currency,  and  his  certificate  obtained  specify- 
ing the  amount,"  etc.  This  clause  would  have 
been  violated  by  an  issue  of  9500,000  of  new 
stock,  when  only  $461,300  was  paid  in;  but 
not  by  an  iFsne  of  the  exact  amonnt  that  was 
paid  In.  The  clause  in  question  was  intended 
to  secure  the  actual  payment  of  the  slock  sub- 
scribed, and  BO  to  prevent  what  is  called  water- 
ing of  slock.  Id  tbe  present  case  the  Statute 
was  strictly  and  honestly  complied  with. 

The  argument  of  the  defendant  asks  too 
much.  It  would  apply  to  tbe  original  capital 
of  a  company  ns  well  as  to  an  increase  of  capi- 
tal. And  will  it  do  to  say,  after  a  company 
has  been  organized  and  gone  ioro  business,  and 
dealt  with  the  public,  that  its  stockholders  may 
withdraw  their  capital  and  be  exempt  from  rangi 
statutory  liability  to  creditors,  if  they  can  show  »  ■• 
that  the  capital  stock  of  tbe  company  was  not 
all  subscribed? 

In  the  Delano  Gate  tbe  objection  under  con- 
sideration was  discussed  by  Mr.  Justin  Kbit- 
thews,  speaking  for  the  court,  in  the  manner 
following.  He  there  said:  "In  the  present 
case  the  association  did,  in  fact,  finally  assent 
to  an  increase  of  tbe  capital  stock,  limited  to 
$461,800;  that  amount  was  paid  in  as  capital 
and  tbe  comptroller  of  the  currency,  by  his 
certificate,  approved  of  tbe  increase,  and  certi- 
fied to  its  payment;  so  that  there  seems  little 
room  to  question  the  validity  of  the  proceedings 
resulting  in  such  increase.  All  tbe  requisites 
of  tbe  Statute  were  complied  with.  The  cir- 
cumstance that  tbe  original  proposal  was 
for  an  increase  of  $500,w0.  subsequently  re- 
duced to  the  amount  actually  paid  in,  does  not 
seem  to  affect  tbe  question,  for  the  amount  of 
tbe  increase  within  the  maximum  was  always 
subject  to  Uie  dlscretioosry  power  of  the  asso- 
ciation Itself,  exerted  in  accordance  with  its 
articles  of  association,  and  to  the  approval  and 
confirmation  of  tbe  'comptroller  of  Uie  cur- 
rency." (118  U.  8.  649  [80:364]).  In  these  re- 
marks we  entirely  concur,  and  <io  not  see  why 
Ihey  do  not  fumtsh  a  complete  answer  to  the 
objection  arising  from  tbe  change  of  amount. 
There  was  no  agreement  or  condition  that  the 
amount  idiould  not  be  changed.  The  making 
of  the  change,  therefore,  could  not  have  the 
effect  of  enabling  tbe  defeodiuit  to  repudiate 
his  subscription  and  his  acceptance  of  tbe 
stock,  unless  he  ooold  show  that  tbe  dianfe 

78« 


Digitized  by  Google 


887-505 


ScPBua  Coon  or  m  VrnixD  8tatb& 


Oct.  Toit» 


wu  fnuduleotly  made,  or  was  made  to  mch 
an  inequitable  extent  as  to  defeat  tbe  purpose 

and  object  of  tbe  increase. 

If  tliese  views  are  correct,  it  makes  no  man- 
ner of  difference  wbal  tbe  dffcndaat  afier- 
warda  did  in  tbe  way  of  objection  or  protest, 
either  at  tbe  stockbolders'  meeting  or  elsewhere. 
The  stock  was  lawfully  created,  tbe  defendant 
ButMcribed  for  the  shares  in  question  and  paid 
for  them,  and  received  bia  certificate;  and 
nothing  was  afterwards  done  by  tbe  directors, 
the  comptroller  of  the  currency,  or  the  stock- 
holders in  meeting  assembled,  which  they  had 
not  a  perfect  rigbt  to  do.  The  defeadant  be- 
came  a  stockboTder;  beheld  the  shares  inques- 
LBiO]  tton  when  tbe  Bank  finally  went  into  liquida- 
tion, and,  of  course,  became  liable  under  sec- 
tion 5151  of  tbe  Revised  Statutes  to  pay  an 
amount  equal  to  tbe  stock  by  him  so  held. 
Tha  judgment  it  afflamcd. 


[587]  XHB   L0UI8VILLE,    NEW  ORLEANS 
AMD  TEXA8  RAILWAT  COMPANY* 
P^iT.  in  Err., 

0. 

STATE  OF  MI8SISS1PPL 

(Bee  S.  a  Beporter'i  ed.  587-685.) 

Jfftttmijtpi  Statute  reguirinff  railroads  to  pro- 
vide aeparate  aeeemmodationt  for  tohilt  and 
colored  raeet,  eonttituttonal — dittinction  be- 
tween itate  and  interstate  commerce. 

1.  Tbe  Mississippi  fttatuta  of  Harcb  8, 1888.  at  set- 
tled bj  the  Supreme  Court  of  tbat  State,  applies 
solely  to  commeroe  wltbln  tbe  State;  and  tbls 
court  must  accept  as  conduslTe  aoob  construc- 
tion of  the  Statute  of  the  State  by  Its  hlrbeat 
court. 

IL  Tbe  Srat  section  of  said  Statute,  wfalcfa  requires 
nallroads  to  provide  separate  aocomiDOdatlonB  for 
the  white  and  colored  races.  isirlthlD  tbe  poirer 
of  the  State,  and  Is  not  a  refculatlon  of  Interetate 
commerce  aod  does  not  violate  tbe  commeroe 
clause  of  tbe  Constitution, 

I.  There  Is  a  oommeroe  wholly  wltbm  tbe  State, 
which  Is  notTiubJeot  to  tbe  oonstlcuttonal  pro- 
vision,  and  a  distinction  between  commerce 
among  States  and  between  the  oltizens  of  a  single 
State,  conducted  within  its  limita. 

[No.  1195.1 

Submitted  Jan.  10, 1890.  Dcaded  March  S,  1890. 

IN  ERROR  to  tbe  Supreme  Court  of  the 
State  of  Mississippi  to  review  a  judgment 
sustaining  a  conviction  for  a  violation  of  sec.  1 
of  tbe  Mississippi  Statute  of  March  1688. 
requiring  railroads  to  provide  separate  accom- 
modations for  the  white  and  colored  races. 


The  facts  are  stated  in  the  opinion. 
Heatra.  W.  P.  Harris  aad  Tmrgtr  d  Faren, 
forplaintifl  in  error: 

The  d^sfon  <d  the  Mississippi  oonrt.  that 
the  Act  of  March  9,  1868.  is  valid,  is  hi  direct 
conflict  with  tbe  Judgment  of  this  court. 

EaU  T.  DcOuir,  96  U.  8.  485  (24:547); 
Wabaeh.  8t.  L.  A  P.  R.  Co.  t.  lUinoia,  118  U.  8. 
SB7  (80:244). 

Tbe  carrW,  its  road,  the  process  of  commerce 
It  conducts  and  the  Inatroments  employed,  fall, 
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wlih  the  business  to  which  they  are  tnseparablj 
attached,  under  tbe  commerce  clause  oftw 

Constitution. 

Shertoek  v.  AUing.  98  U.  S.  99,  104  ^23:  819, 
831);  amith  v.  Alabama,  124  U.  S.  473  (81 :510). 

Imposing  coDditioos  upon  the  carrier  are  im- 
pediments to  its  free  admission  to  tbe  territory 
of  the  Slate  as  a  carrier  of  interstate  commerce. 

BemJergonv.  Wiekham.  92  U.  8.  25d(2ii:S43); 
Gnoper  iiSg-  0>.  v-  Ferguaon,  118  U.  8.  727 
(28:1137);  Peojile  v.  Uompagnie  GSniraU,  lOt 
U.  8.  59  (27:383(. 

There  is  a  distinction  between  the  vessel  at 
vehicle  employed,  and  fixtures  or  wharves  or 
conveniences  and  agencies  strictly  territoiiol 
aod  local. 

Cooky  V.  WardCTSo/PWio.  53  U.S.  12  How. 
299  (13:966);  Oilman  v.  Philadelphia,  70  U,  3. 
3  Wall.  713  (18:96);  Mobile  County  v.  Kimbal, 
102  U.  3.  691  (26:238);  Oloueater  Ferry  Co.  T. 
Penwtylvania,  114  U.  8.  196  (29:  158). 

Mr.  T.  H.  HUIerfor  defendant  in  error. 

Mr.  Jiutice  Brewer  delivered  the  opinion  I 
of  tbe  court: 

Tbe  question  presented  is  as  to  the  validity 
of  an  Act  passed  by  tie  Legislature  of  the  Siale 
of  Mississippi  on  the  2d  of  March,  1888.  Tbat 
Act  is  as  follows: 

"Sec.  1.  Be  it  enacted,  Tbat  all  railroada 
carrying  passengers  in  this  State  (other  than 
street  railroads)  shall  provide  equal,  but  sepa- 
rate, accommodation  for  the  wbite  and  colored 
races,  by  providing  two  or  more  passeneer  cam 
for  each  passenger  train,  or  by  dividioR  the 
passenger  cars  by  a  partlUoB  so  as  to  secure 
separate  accommodations. 

"Sec.  2.  Tbat  tbe  conductors  of  such  pas- 
senger trains  shall  have  power,  and  are  hereby 
required,  to  assign  each  passenger  to  tbe  car  or 
the  compartment  of  a  car  (w£ien  it  fs  divided 
by  a  partition)  used  for  the  race  to  which  !>nid 
passenger  belongs:  and  that  should  any  [>as- 
aenger  refuse  to  occupy  the  car  to  which  he  or 
she  is  assitrned  by  such  conductor,  said  con- 
ductor shall  have  power  to  refuse  to  carry  such 
passenger  on  bis  trtUn,  and  neitber  be  nor  tbe 
railroad  company  shall  be  liable  for  any 
damages  in  any  event  in  this  State. 

"&^.  8.  That  all  railroad  companies  that 
shall  refuse  or  neglect  within  sixty  days  afler 
the  approval  of  this  Act  to  comply  with  the 
requirements  of  section  one  of  this  Act,  shall 
be  deemed  fnittty  of  a  misdemeanor,  and  shall, 
upon  coDvIction  In  a  court  of  competent  juria- 
dictioD,  be  fined  not  more  than  five  hundred 
dollars;  and  any  conductor  that  shall  neglect 
to.  or  refuse  to.  cany  out  tbe  provisions  ofthis 
Act  shall,  upon  conviction,  be  fined  not  less 
than  twenty-five  nor  more  than  fifty  dollars  for 
each  offense. 

"Sec.  4.  Tbatall  Acta  and  parts  of  Acta  in 
confiict  with  this  Act  he,  and  the  same  are 
hereby,  repealed ,  and  this  Act  to  take  effect  and 
beiDforcefromandafteritapassage."  Actsof 
1888,  p.  48. 

The  plaintiff  la  error  was  indicted  fora  viola* 
tion  of  that  Statute.  A  conviction  in  tbe  trial 
court  was  sustained  in  tbe  supreme  court,  aod 
from  its  Judgment  this  case  is  here  on  error.  (S89| 
The  question  is  whether  the  Act  is  a  regulation 
of  interstate  commerce  and  therefore  beyond 
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the  power  of  the  State:  and  the  cases  of  Ball 
T.  DeOuir,  96  U.  S.  485  [24:547],  and  Wabaah 
R.  Co.  T.  liUmia,  118  U.  S.  567  [80:244],  are 
apecinllv  relied  on  by  pliiiotiff  in  error. 

It  will  be  obserred  tbat  thia  indictment  vaa 
.aeaiost  the  Company  for  the  vlolatioa  of  sec- 
ttoD  one,  in  not  proTidiog  separate  accommoda- 
tioDA  for  the  two  races;  and  not  against  a 
conductor  for  a  violatioo  of  section  two,  In 
failing  to  asssign  each  passenger  to  bisaeparate 
compartment.  It  will  also  be  observed  tbat 
this  IS  not  a  ciTil  action  brought  by  an  Indi- 
vidual to  recover  damages  for  beine  compelled 
to  occupy  one  particular  compartment,  or  pre- 
rented  from  riding  on  the  train;  and  hence  there 
is  DO  question  of  personal  insult  or  alleged 
violation  of  persona)  rights.  Tbe  question  Is 
limited  to  tbe  power  oi  the  State  to  compel 
railroad  companies  to  provide  withiu  tbe  Sttite 
separate  accommodations  for  tbe  two  races. 
Whether  such  accommodation  is  to  be  a  matter 
of  choice  or  eompulsion  does  not  enter  into 
this  ca^e.  Tbe  case  of  Hall  v.  DeCuir,  nipra, 
was  a  civil  aclioo  to  recover  damages  from  tbe 
owner  of  a  steamboat  for  refusing  to  tbe  plain- 
tiff, a  person  of  color,  accommodationa  in  the 
cabin  si>ecially  set  apart  for  white  persons; 
and  (he  validity  of  a  Statute  of  tbe  State  of 
Louisiana,  prohlbitini;  discrfminatioa  on  ac- 
count  of  color,  and  giving  a  right  of  action  to 
tbe  party  injured  for  the  violation  thereof,  was  a 
question  for  consideration.  The  steamboat  was 
engaged  in  interstate  comiDerce,  but  the  plain- 
tiff only  sought  transportation  from  one  point 
to  another  in  the  State.  This  court  held  tbat 
Statute,  so  far  as  applicable  to  the  facts  in 
tbat  case,  to  be  invalid.  Tbat  decision  is  in- 
voked here;  but  there  Is  this  marked  difference. 
Tbe  Supreme  Court  of  tbe  State  of  Luuisiana 
held  tbat  tbe  Act  applied  to  interstate  carriera, 
and  required  them,  when  they  came  wllhio  the 
limits  of  tbe  State,  to recelvecolored passengers 
into  the  cabin  set  apart  for  white  persona. 
This  court,  accepting  that  construction  as  con- 
clusive, held  that  the  Act  was  a  regulation  of 
Interstate  commerce,  and  therefore  beyond  tbe 
power  of  the  State.  The  chief  justice,  speaking 
for  the  court,  said:  "For  tbe  purposes  of  this 
case  we  must  treat  the  Act  of  Louisiana  of 
February  23,  1869,  as  requiring  those  engaged 
IninterstatecomraercetogiTeaR  persons  travel- 
ing in  tbat  State,  upoo  the  public  conveyances 
employed  in  such  business,  equal  rights  and 
privileges  in  all  parts  of  tbe  conveyance,  with- 
out distinction  or  discTimioatfoD  on  account  of 
race  or  color.  Such  was  the  ooostmction  given 
to  that  Act  Id  the  courts  below,  and  It  b-  con* 
clnstve  upon  us  as  tbe  construction  of  a  state 
law  by  the  slate  courts.  It  ia  with  this  provision 
of  the  Statute  alone  that  we  have  to  deal.  We 
have  Doihing  whatever  to  do  with  it  as  a 
regulation  ofiDtemal  commerce,  or  as  affecting 
anything  else  than  commerce  amone  tbe 
States."  And  asain:  "But  we  tblok  that  it 
may  safely  be  sud  tbat  state  k^lation  whibh 
seelts  to  impose  a  direct  burden  upon  interstate 
commerce,  or  to  interfere  directly  with  its  free- 
dom, does  encroach  upon  tbe  exclusive  power 
of  Congress.  The  Statute  now  under  con- 
sideration, Id  car  opinioD,  occupies  tbat  posi- 
tion. It  does  not  act  upoD  tbe  businesB  through 
the  local  InstrumeDts  to  he  employed  after 
oomiog  within  tbe  State,  but  diiccUy  upon  the 
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buRines R  as  it  comes  into  the  State  from  without 
or  goes  out  from  within.  While  it  purports 
only  to  control  the  carriers  hen  engaged  with- 
in tbe  Slate,  it  must  necessarily  influence  bis 
conduct  to  some  extent  In  the  management  of 
his  business  throughout  his  entire  voyage.  His 
disposition  of  passengers  taken  up  and  put 
down  within  tbe  State,  or  taken  up  within  to 
be  carried  without,  cannot  but  affect  in  a  greater 
or  less  decree  those  taken  up  without  and 
brought  within,  and  sometimes  those  taken  up 
and  put  down  without.  A  pauengeT  in  the 
cabin  set  apart  for  the  use  oi  whites  without 
the  State  must,  when  tbe  boat  comes  within, 
share  tbe  accommodations  of  that  cabin  wilb 
sucb  colored  persons  as  may  come  on  bcurd  af- 
terwards, if  the  law  Is  enforced." 

So  the  decision  was  by  its  terms  carefully 
limited  to  those  cases  in  which  the  law  practi- 
cally interfered  with  interstate  commerce. 
Obviously  whether  Interstate  passengers  of  one 
race  should.  In  any  portion  of  their  journey, 
be  compelled  to  share  their  cabin  accommoda- 
tions with  colored  passengers,  was  a  question 
of  interstate  commerce,  and  to  be  determined 
by  Congress  alone.  In  this  case,  tbe  Supreme 
Court  of  Mississippi  held  tbat  the  Statute  ap- 
plied solely  to  commerce  within  the  State;  and 
that  construction,  being  tbe  construction  of  the 
Stiitute  of  the  State  by  its  highest  court,  must 
be  accepted  as  conclusive  here.  If  it  be  a  mat- 
ter respecting  wholly  commerce  within  a  State, 
and  not  Interfering  with  commerce  between  the 
States,  then  obvimisly  there  is  no  violation  of 
the  commerce  clause  of  the  Federal  Constitu- 
tion. Counsel  for  plaintlflin  error  strenuously 
insists  that  it  does  affect  and  regulate  interstate 
commerce,  but  this  contention  cannot  be  sus- 
tained. 

So  far  as  the  first,  section  is  concerned  (and  it 
Is  with  tbat  alone  we  have  to  do),  its  provis- 
ions are  fully  compiled  with  when  to  trains 
within  the  State  is  attached  a  separate  car  for 
colored  passengers.  This  may  cause  an  extra 
expense  to  the  railroad  company;  but  not  more 
so  than  state  statutes  requiring  certain  accom- 
modations at  depots,  compelling  trains  to  stop 
at  crmsings  of  other  railroads,  and  a  multitude 
of  other  matters  confessedly  within  the  power 
of  the  State. 

No  question  arises  under  this  section,  as  to 
the  power  of  the  State  to  separate  in  different 
compartments  interstate  passengers,  or  to  affect 
in  any  manner,  theprivilegesand  rights  of  such 
passengers.  All  that  we  can  consider  Is, 
whether  the  State  has  the  power  to  require  that 
railroad  trains  within  her  limits  shall  have 
separate  accommodations  for  the  two  races. 
That  affecting  only  commerce  within  tbe  State 
is  no  invasion  of  the  powers  given  to  Congress 
by  tbe  commerce  clause. 

In  the  case  of  'Waba$k  Builieay  Oo.  t.  lUinoi$, 
mpra,  Mr.  Jvttitt  Miller,  weaking  for  the 
court,  said:  "If  the  rilnols  Statute  could  be 
construed  to  apply  exclusively  to  contracts  for 
a  carriage  which  begins  ana  ends  within  the 
State,  disconnected  from  a  continuous  trans* 
portation  through  or  into  other  States,  there 
does  not  seem  to  be  any  difficulty  In  holding  it 
to  be  nlid.  For  instanoe,  a  cODtract  might  be 
made  to  carry  goods  for  a  oertaiD  price  ftom 
Cairo  to  Chlo^,  or  from  Chicago  to  Alton. 
Tbe  charges  for  these  mli^t  be  within  the 
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competencnr  of  the  Illinois  LeglBlature  to  regu- 
[S92]  late.  The  reason  for  this  Is  that  both  the 
charge  and  tbe  actual  traDaportation  in  such 
caaes  are  exclusively  confioea  to  the  limits  of 
the  territory  of  the  State,  and  Is  not  commerce 
amon^  the  States,  orioterstate  commerce,  but  is 
excluxivelr  commerce  within  the  State.  So 
far,  thereiorei  as  this  class  of  truisportation,  as 
an  dement  of  commerce,  la  affected  by  the 
Statute  under  consideration.  It  Isnot  subject  to 
the  coostitutioual  provision  coDceraiag  com- 
merce among  the  States.  It  has  often  been 
bold  in  this  "court,  and  there  can  be  no  doubt 
about  it,  that  there  is  acommercewbolly  with- 
in the  Stale,  which  is  not  subject  to  tbe  consti- 
tutional provision,  and  the  dIsUnctlon  between 
commerce  among  the  Slates  and  the  other  class 
of  commerce  between  the  citizens  of  a  single 
State,  and  conducted  within  its  limits  exclu- 
sively, is  one  which  has  been  fully  recognized 
in  this  court,  although  it  may  not  be  always 
easy,  where  tbe  lines  of  these  classes  approach 
each  other,  to  distinguish  between  tbe  one  and 
the  other.  The  Daniel  BaU,  77  U.  8. 10  Wall, 
557  [19:  9991;  Hall  v.  DtOuir.  95  U.  8.  485 
[24:  547]:  w.  U.  Tel.  Go.  v.  Texat,  105  D.  8. 
m  [26:  1067]." 

The  Statute  in  this  case,  as  settled  by  tbe 
Supreme  Court  of  the  State  of  Mississippi,  sf- 
fecis  only  such  commerce  within  the  State,  and 
comes  therefore  within  tbe  principles  thus  laid 
down.  It  comes  also  within  tbe  opinion  of  this 
court  in  luecase  of  ^om  v.  Farmers  Loan  and 
Trust  Co.  116  U.  8.  807  [29:  6361. 

We  see  no  error  in  the  ruling  of  the  Supreme 
Court  of  the  State  of  Miseissipid,  and  ittjvdg- 
ment  ia  ther^ore  affirmed. 

Mr.  Justice  Harlan,  dissenting; 

The  defendant,  the  Louisville,  New  Orleans 
nnd  Texas  Railroad  Company,  owns  and  oper- 
ates a  continuous  line  of  railroad  from  Mem- 
pliis  to  New  Orleans.  If  one  of  its  papsenger 
trains— fltnrting.  for  instance,  from  Menipliisto 
£0  to  New  Orleans— enters  the  territory  of 
Mississippi,  without  having  cars  attached  to  it 
for  the  separate  accommodation  of  tbe  white 
and  black  races,  tbe  Company  and  the  conduc- 
{593]  tor  of  such  train  are  liable  to  be  fined  as  pre- 
scribed in  the  Statute,  tbe  validitv  of  which  is 
here  in  question.  In  other  words,  it  is  made 
an  offense  agaiust  the  Stale  nf  Mississippi  if  a 
railroad  company  engaged  in  interstate  com- 
merce shall  presume  to  send  one  of  its  trains 
into  or  through  that  Slate  without  such  ar- 
rangement of  its  cars  as  will  secure  separate 
accomtuodatioDS  for  both  races. 

In  HaU  V.  JMCuir,  9S  U.  S.  485  [24:  M71, 
this  court  declared  unconstitutional  and  Toia, 
as  a  regulation  of  interstate  commerce,  an  Act 
of  the  Louisiana  Legislature  which  required 
tbose  engaged  In  interstate  commerce  to  give 
ail  persons  traveling  in  that  State,  upon  tbe 
public  conveyances  employed  in  such  business, 
equal  rights  and  privileges  In  all  parts  of  the 
conveyance,  without  distloclion  or  discrimina- 
tion on  account  of  race  or  color.  The  court, 
speaking  by  Ch^f  Jtutiee  Walte,  said:  "We 
tbinlt  it  mny  safely  be  said  that  slate  legislation 
which  seeks  to  impose  a  direct  burden  upon 
Interstate  commerce,  or  to  interfere  directly 
with  lis  freedom,  does  encroach  upon  tbe  ex- 
clusive power  <rf  CoDgresB.  The  Statute  now 
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under  con^eration,  in  our  opinion,  occuplM 
that  position.  It  does  not  act  upon  Uie  busi- 
ness through  the  local  instrumeDts  to  be  em* 
ployed  after  coming  within  the  State,  but 
directly  upon  the  business  as  it  comes  into  tbe 
State  from  without,  or  goes  out  from  within. 
While  it  purports  only  to  control  tbe  carrier 
when  eneaged  within  the  State,  it  must  nece*- 
sarily  influence  his  conduct  to  some  eztoit  in 
the  management  of  his  business  throughout  tail 
entire  voyage.  This  disposition  of  passengen 
taken  up  and  put  down  within  the  State,  or 
taken  up  within  to  be  carried  without,  cannot 
butaffect  in  greater  or  less  degree  those  taken 
up  without  and  brought  within,  and  sometimes 
thoae  taken  up  and  put  down  without.  Apas- 
seneer  in  the  cabin  set  apart  for  the  use  of 
whites  without  the  State  must,  when  the  boat 
comes  within,  share  tbe  accommodations  of 
that  cabin  with  such  coloreii  persons  as  may 
come  on  iKtard  afterwards,  if  tbe  law  ia  en- 
forced. It  was  to  meet  just  such  a  case  that 
the  commercial  clause  in  the  Conslitulion  was 
adopted.  The  River  Minisslppi  passes  through 
or  along  tbe  bordersof  ten  different  States,  and 
its  tributaries  reach  many  more.  The  com- 
merce upon  these  waters  is  immense,  and  iu  [5M] 
regulation  clearly  a  matter  of  national  concern. 
If  each  State  was  at  liberty  to  regulate  tbe 
conduct  of  carriers  while  within  Its  jurisdic- 
tion, tbe  confusion  likely  to  follow  could  not 
but  lie  productive  of  great  inconvenience  and 
unnecessary  hardship.  Each  State  could  pro- 
vide for  its  own  passengers  and  regulate  the 
transportation  of  its  own  freight  re^rdle&s  of 
tbe  interests  of  others.  Nay,  more,  it  could 
prescribe  rules  by  which  tbe  carrier  must  be 
governed  within  the  State  in  respect  to  passen- 
gers and  propertT  brought  from  without.  Go 
one  side  of  the  river  or  Its  tributaries  he  might 
tie  required  to  ot»erve  one  set  of  rules,  and  on 
the  other  another.  Commerce  cannot  flourish 
to  the  midst  of  such  embarrassmenis.  No  car- 
rier of  passengers  can  conduct  bis  business 
with  satisfaction  to  himself,  or  comfort  to  those 
employing  him,  if  on  one  side  of  a  state  line 
his  passengers,  both  white  and  colored,  must 
l>c  permitted  to  occupy  the  same  cabin,  and  on 
tbe  other  be  kept  separate.  Uniformity  in  the 
regulations  by  which  he  is  to  be  governed  from 
one  end  to  tbe  other  of  bis  route  is  a  necessity 
in  bis  business,  and  to  secure  it  Congress, 
which  is  untrammdled  by  slate  lines,  has  been 
invested  with  the  exclusive legialatire powered 
determining  what  such  regulations  shall 
be." 

It  seems  to  me  that  those  obeervatlons  are  en- 
tirely pertinent  to  tbe  case  before  us.  In  its 
applicalion  to  passengers  on  Tesaels  engaged  In 
iniersinte  commerce,  the  Louisiana  enactment 
forljade  tbe  separation  of  the  white  and  black 
races  while  such  vessels  were  within  the  limits 
of  that  State.  Tbe  Mississippi  Statute,  in  iU 
application  to  passengers  on  railroad  trains  em- 
ployed iu  interstate  commerce,  requires  such 
separation  of  races,  while  those  trains  are  with- 
in that  Slate.  I  am  unable  to  perceive  how  the 
former  is  a  rwulation  of  interstate  commerce 
and  tbe  other  »  noL  It  is  difficult  to  unde^ 
stand  how  a  state  enactment,  requiring  tbe 
separation  of  the  white  and  black  races  on  In- 
terstate carriers  of  passengers,  is  a  regulation 
of  commerce  among  the  States,  while  a  simllu 
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eiiRcimeDt  forbidding  such  separation  is  oot  a 
RffUlatioD  of  tbat  character. 

Without  conBideriDS  other  grounds  upon 
(50S1  ^bich,  in  my  Judgment,  the  Statute  in  ques- 
tion  might  properly  be  held  to  be  repuffnant  to 
the OoDstltutloD 01  the  ITnited  States,  Idls^ent 
from  the  opinion  and  Judgment  in  this  case 
upon  the  cround  ttiat  the  Steluie  of  Missisaippi 
la,  vitblD  the  decision  in  HaU  v.  DeCuir.  a 
regulation  of  commerce  among  the  States,  and 
la  therefore  void. 

I  am  authorized  bv  Mr.  Jmttce  Bradley  to 
my  that,  tn  bis  opinion,  the  Slntute  of  Mlssis- 
sl'^-i  is  void  as  a  regulation  of  interstate  com- 
merce. 


EMILK  BOESCH  bt  al..  Apptt., 

ALBERT  ORlFF  n  al. 

(See  S.  a  Beporter'a  ed.  087-700.) 

Repiaai  to  grant  new  trial  not  revietoaiie—a«- 
Hgnmtnt  of  patent— paUnied  articles  cannot 
be  bought  in  foreign  coitntry,  and  aold  here— 
fnn»ter'e  report— exeeptioM  to—damt^et—re- 
duetiontff  price, 

L  Tae  refusal  of  the  ofrcult  court  to  grant  a  re- 
bearing  la  not  open  to  consideration  In  tbts  court 
M,  An  anlgDmeDt  of  ■  patent  absolute  In  form 
ooDveyB  the  legal  title,  irhlcb  Is  not  defeated  by  a 
■ubaequent  conditional  contract  that,  If  the  par- 
meats  are  not  made,  the  Utle  la  to  return  to  the 
assignor,— particularly  where  the  payments  were 
made  in  f  uil. 

ft  A  dealer  leaidtng  m  the  United  States  cannot 
purchase  In  another  oountry  arUoIes  patented 
there,  from  a  person  autborlaed  to  sell  them,  and 
import  them  to  aadsell  th«n  In  the  United  Statea, 
without  the  lIceosB  of  the  owaen  of  the  United 
States  patent. 

4.  The  report  of  a  master  Is  merely  advisory  to 
the  ooozt,  which  It  may  accept  and  act  upon  In 
whole  or  in  part,  according  to  Its  own  Judgment 
as  to  the  weight  of  the  evidence. 

4.  In  deaUog  with  ezoeptions  to  such  reports  the 
otmelusions  of  the  master  have  every  reasonable 
presumption  In  their  favor,  and  are  not  to  be  set 
aalde  or  modified  unlets  there  oleariy  appears  to 
have  hem  error  or  mistake. 

ft  Where  the  patentee  granted  no  Uoensee.  and 
bad  no  established  license  fee,  but  supplied  the 
demand  himself,  and  was  able  to  do  so,  an  en- 
forced redoetkm  of  price  Is  a  proper  Item  of 
damages,  If  proven  by  satlsfact€»7  evidence. 

T.  When  a  plaintiff  seeks  to  recover  because  he 
has  been  compelled  to  lower  bis  prices  to  compete 
with  an  mf  rlnitlng  defendant,  he  must  show  sat> 
Wactorlly  that  bis  reduction  la  prloea  was  doe 
solely  to  the  acts  of  the  defendant,  or  to  what  ex- 
tent it  was  due  to  nnoh  acts. 

[No.  1408.1 

Buimitt^  Jan.  10,1690.   Decided  March  S, 1890. 

APPEAL  from  a  decree  of  the  Circuit  Court 
of  the  United  States  for  the  Northern  Dis- 
trict of  Califomia  in  favor  of  oomplainant  in 


an  action  to  recover  damages  for  iDfringemeni 
of  letters-patent  for  an  improwmeat  in  lamp 

burners.  Reterted. 
The  facts  are  stated  in  the  opinion. 
Mr.  J,  J.  Scrlvner,  for  appellants: 
This  case  should  be  dismissed  for  want  of 
Jurisdiction,  ou  the  ground  tbat  the  title  to 
the  pMtcnts,  sufficient  to  maintain  a  suit  for 
infringement,  was  not  vested  in  the  complain- 
ants. 

Dibble  V.  Avgur,  7  Btatchf.  90;  Gavler  v, 
Wiider.  51  U.  S.  10  How.  477  (13:  504);  San- 
ford  V.  Mener,  1  Holmes,  149;  Blanehard  t. 
Eldridge,  1  Wall.  Jr.  337. 

All  parties  having  title  to  the  patent  nre  nec- 
essary parlies,  either  as  plHlutiffs  or  as  dcfcnd- 
ants;  and  those  who  dispute  the  title  should  be 
made  dcfcndanls. 

Edgorton  v.  Breek,  5  Bann.  &  Ard.  42;  Jor- 
dan V.  Dobion,  2  Abb.  U.  S.  398. 

A  patentee  may  maintain  a  suit  at  law  ujK>n 
his  patent  in  his  own  name,  although  be  is 
under  contract  to  assign  it  to  others,  if  the  con- 
tract has  not  been  executed. 

WheeUr  v.  MeCormick,  11  Blatchf.  884;  Pot- 
ter V.  muon,  2  Fish.  Pat.  Cas.  103;  Oamewea 
Fire  Alarm  Teteg.  Oo.  v.  Brooklyn,  22  Pat. 
Oft.  Gnz.  1978. 

This  is  not  a  case  in  which  the  complainant 
can  waive  profits  and  demand  damages. 

Root  v.  li.  Co.  105  U.  S.  189,  217  (26:  975, 
981);  Livinijston  v.  WooditorUi,  SO  U.  8.  16 
How.  516  (14  :  8091;  Seymour  v.  MeChrmiek, 
57  U.  8.  16  How.  480  (14:  10S4);  Govlde  Mfg. 
Go.  V.  Coici'tfj.  12  Blatchf.  24a 

Mgm-e.  Jno.  H.  Miller  and  J.  P. 
home,  for  appellees; 

Here  the  assignment  to  GrflS,  being  on  con* 
dition  subsequent,  the  title  vested  in  biro  at 
the  time  of  the  execution  of  the  flssignment, 
4  Kent,  Com.  125ft  tea.;  Lilllefieldv.  Perrv, 
88  U.  8.  21  Wall.  205  (^:  577). 

The  unrestricted  sale  of  a  patented  article 
by  a  territorial  grantee  confers  on  the  purchnser 
the  right  to  use,  not  to  re-sell,  that  particular 
article  in  any  other  territory  of  the  ITuilod 
States. 

Adama  v.  Burke,  1  Holmes,  40.  84  U.  S.  17 
Wall.  458  (3Ii  700);  4  Fish.  Pat.  Cas.  392; 
McKay  v.  Wooster,  2  Sawy.  373. 

A  difference  in  degree,  not  in  kind — adifFer' 
ence  in  form,  not  in  substance — cannot  avoid 
a  charge  of  InfrinE^emeut. 

Winane  v.  Denmead,  56  U.  8.  15  How.  380 
(U:  717);  Morey  v.  Lockirood.  75  U.  S.  8Wall. 
280  (19:  389);  Gould  v.  Beef.  82  U.  8.  15  WalL 
187  (21:  89);  Eddy  v.  Denni»,  95  U.  8.  560  (24: 
368);  Union  Paper  Bag  Machine  Co.  v.  Mur- 
^W,  97  U.  8.  m  (24:  m);  Heald  v.  Jiux,  104 
U.  8.  784  (26:  9U);  flrtwA  t.  ComM,  182  U. 
8.  89  (88:  251). 

The  granting  and  refusing  of  rebearinga  are 
matters  entirely  in  the  discretion  of  the  trial 
court. 

Buffington  v.  Bartey,  95  17.  8.  99  (21:  881); 
Oatt  V.  Weare,  92  U.  S.  728  (28:  500);  Mande- 
vote  V.  WiUon,  9  U.  S.  6  Cranch,  IS  (8:  28); 


Koirt,~Aiaionment,  before  tnufno  and  retmting 
patent;  rteorOtno;  when  atetgnmmu  tranafen  ex- 
lendedtenu.  SeenpCeto  Qaylerv.  Wilder,  Bk.  U, 
P.80L 

Whm  osffffMs  mav  mnt  Jvr  imtnmommo;  whsn 
U8  U.  8. 


vatxnUe  must;  when  thev  tnust  Ji>ln,-«ee  note  to 
Wilson  V.  Bousseau,  nk.  II,  p.  1141. 

As  to  damoQtt  for  infringement  nf  patent;  lrel,U 
damooe*,— see  note  to  Hogg  v.  Bmetaon.  Bk.  13,  p. 
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Wtkk  T.  JfandeviUe,  11  U.  S.  7  Cranch,  15S 
(8:  299);  U.  S.  v.  ^ns,  0  U.  S.  0  Crancli,  380 
at:  101):  BreedtoM  t.  yieolet,  82  U.  8.  7  Pet 
418  (8:  781). 

A  maBter's  report  fa  of  tbe  Mine  Bolemnity 
u  tbe  verdict  of  k  Jury,  and  will  not  be  Inter- 
fered with,  eicept  for  a  plain  and  palpable 
Abuse  of 'power  OT  discretion. 

TOghman  T.  Aoefor.  1SS  U.  8.  186  <81:  664): 
OaUagltanv.  Mgen.  128 U.  8.  617(82:547):  Jfeia- 
kerv.  BonArake.  108  U.  8.66(27:  ^y,BaU»v. 
8t.  JohnOmiTf  A  L.  €.  R.  Co.  88  Fed.  Hep.  628: 
WMin$  T.  UBau,  82  Fed.  Rep.  298,  84  Fed. 
Rep.  41 ;  Woo^  t.  Thornton J»  Fed.  Rep.  274; 
Bridget  t.  S/ieUhn,  7  Fed.  Rep.  17;  Omeney. 
SMm,  I  Cliff.  186;  Donn^  t.  Oolvmbtan  Tna. 
Cb.  2  8umn.  66;  Ma»o»  t.  8  Woodb. 

ft  M.  268. 

Eiceptions  to  a  master's  report  should  be 
precise  and  raise  well  defined  Issuea.  Gkoerat 
allegatioDs  of  error,  without  poiDtfog  to  any 
particulan,  are  ctearlT  losufflclcDt. 

DexUr  T.  Amotd.  9  Bumn.  126;  Mason  t. 
Ow^,  8  Woodb.  AH.  258;  Harding  y.  Bandy, 
84  U.  8.  11  Wheat.  126  (6:  488);  Wilke$  t. 
Rogert,  6  JotiDS.  692;  Da  Ootta  t.  Da  Cotta,  8 
P.  Wms.  140;  Dvhourg  deSt,  Colombe  v.  IT.  S. 
82  U.  S.  7  Pet  626  (8:  807), 

EioeptioDs  to  a  master's  report  cannot  be 
made  for  the  first  time  in  this  court 

Wilton  T.  McNamte,  102  U.  8.  674  286): 
Kintman  T.  ParlAurtt,  69  U.  S.  18  How.  289 
(16:  886):  Springer  v.  U.  8.  102  TJ.  8.  686  (26; 
258);  BeOt  v.  Meagher,  104  TJ.  8.  279  (26:  736); 
Clark  T,  Frederiehi,  105U.  8.4(2«:  988);  Kite 
^rgh.  a  A  St.  L.  R  Co.  Beek,  103  TJ.  8. 
120  (26:  58);  CanatdC.  St.  R.  Co.  t.  Bart,  114 
U.  8.  654  (S9:  226);  BsU  t.  Brven,  49  U.  8. 1 
How.  169  (11:  189);  Doe  t.  Wataim,  49  XJ.  8.  8 
How.  208  (12:  1072);  Sarroa  v.  Reab,  60  U. 
8.  9  Row.  860  (18:  177);  fl^tMnf  y.  ftmp, 
61  U.  8.  20  How.  54  (16:  866). 

If  tlie  profits  are  found  to  equal  the  damages, 
tbe  court  will  enter  a  decree  tor  the  Noflta. 

ICmigk  T.  BaUimm  aO,S.(h.  OFed.  Rep. 
288. 

Where  ft  appears  on  the  accountfuK  that  the 
Infrin^  has  realized  no  profits,  but  that  tbe 
complainant  has  sustained  damages,  then  a 
decree  will  be  entered  for  such  damaim. 

Manh  v.  Se^our,  97  U.  8.  848  (24:  968). 

Where  the  accounUng  shows  both  damages 
and  profits,  and  that  the  profits  do  not  amount 
to  so  much  as  complainant's  damages,  tbe 
court  will  allow  him  to  waive  all  claim  to  |Mof- 
ils  and  take  a  decree  for  the  damages. 

Birdeaa  v.  Coolidge,  98  U.  8.  64  (28:  802); 
Tate  Lock  Oo.  v.  Sargent,  117  U.  S.  552  (29: 
969);  Child  t.  Botton  A  F.  Iron  Workt,  19 
Fed.  Rep.  859;  Simpaon't.  Davie,  22  Fed.  Rep. 
444;  Star  Sait  Cotter  Oo.  T.  C^OMmafi,4Bann. 
A  Ard.  666. 

One  element  of  such  damages  is  the  lorn  ac- 
cruing from  the  enforced  rednetlooa  ot  tbe 
compTainant's  selling  prices. 

Taie  Lock  Oo.  v.  JSargent,  117  U.  a  652 
(99:  969);  Phito  v.  I9bek,  84  U.  8. 17  Wall.  460 
fSli  679):  MeCmb  v.  Bndie,  1  Woods,  1S8; 
litA  T.  Bragg,  18  Ved.  Rep.  947;  Bobbie  y. 
Smith,  27  Fed.  Rep.  668;  Vrmmtr  t.  Bmeen, 
86  Fed.  Rep.  207;  Ooutdi  Mfg.  Cb.  T.  OMiing, 
10SU.a9&(8e:  903). 
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Mr.  Chi^  Jvitiee  Fnllsr  delivered  the  opiB-  [698] 

Ion  of  the  court: 

Albert  OrSff  and  J.  F.  Donnell  filed  their 
Mil  in  the  Circuit  (Tourt  of  the  TJnited  States 
for  tbe  Norlberu  District  of  California  against 
Emile  Boeschand  Martin  Bauer,  to  recover  for 
infringement  of  letters-patent  Na  289,671,  for 
nn  improvement  In  lamp  burners,  granted  on 
December  4, 1888,  to  Csil  Sdiwintser  and  WU> 
helm  Gr6S  of  Berlin.  Oermanj,  assignors  of 
one  half  to  J.  F.  Donnell  A  Co.,  ot  Mew  Tork. 
all  rights  being  averred  to  be  now  Tested  in  the 
complainants.  Claim  1  allied  to  have  be« 
infringed  reads  as  follows: 

"Id  a  lamp  burner  of  the  class  described,  tbs 
combiDRtioD,  with  the  guide  tubes,  of  a  ring- 
shaped  cap  provided  with  openings  for  the 
wicKs,  said  cap  being  applied  to  Uie  upper  ends 
of  tbe  guide  tubes,  so  as  to  close  the  iniermedi* 
ate  spaces  between  tbe  same,  substantially  as 
set  forth." 


The  patent  was  granted  December  4, 1883t 
but  prior  to  that.  JHovember  14, 1879,  Januarv 
IS,  1880,  and  March  86, 1880,  letters-patent  had 
been  minted  to  Carl  Scbwinlzer  and  Wilhelm 
Grtlff  Dy  tbe  government  of  Germany  for  tbo 
same  invention.  After  a  bearing  on  ihe  merits, 
an  interlocutory  decree  wasentcred,  finding  an 
infringement,  and  referring  tbe  case  to  a  mas- 
ter for  an  accounting.  Tbe  ojrinion  will  be 
found  reported  in  88  Fed.  Rep.  279.  A  peti- 
tion for  a  rehearing  was  filed  and  overruled. 
The  case  tbeo  went  to  tbe  master,  who  re- 
ported that  the  infringement  was  wilirul,  wan- 
ton and  persistent;  that  tbe  appellees  had 
sustained  damages  to  the  extent  of  $2,970.50; 
and  that  they  waived  all  claims  to  tbe  profits 
realized  by  the  infringement  Exceptions  were 
filed  to  this  report  and  overruled,  and  a  flnsl 
decree  entered  in  favor  of  Gr&ff  and  Donnell 
for  ^,970.50,  with  interest,  and  costs,  from 
which  decree  this  appeal  has  been  prosecuted. 
Appellants  urge  three  grounds  for  reversal: 
Fftst  That  a  title  to  the  patent  sufficient  to 
maintain  a  suit  for  inf ringemeot  4raa  not  at  the 
date  of  filing  the  Bill  vetted  in  the  complain* 
ant 

Second.  ThatBoesch  and  Bauer  could  not  be 
held  for  infringement,  because  they  purcba^ 
the  burners  in  Germany  from  a  person  having 
tbe  right  to  sell  them  tnoe,  though  not  a  licen- 
see under  the  German  patents. 

Third.  That  the  damages  awarded  were  ei> 
cessive. 

These  propositions  are  presented  by  some  of 
tbe  errors  assigned,  and  are  the  only  errors  al- 
leged which  require  attention,  thatwbtcli  que*- 
tions  the  infringement  not  being  argued  by 
couDsd,  and  that  which  goes  upon  tbe  refosal 
of  the  circuit  court  to  ^nt  a  rehearing  not 
being  open  to  consideration  here.  Buftngten 
V.  Sarvev,  96  TJ.  8.  99, 1 00  HM:  SSI] ;  Steinee  t. 
fihmiltn  Coun^,  81  TJ.  8.  14  Wall.  16.  28 
[20:  846,  8481;  Attibvrgh,  C.  A  St.  L.  R  Oo.  t. 
Beck,  102  n.  8.  180  [26:  581:  Kenmn  T.  00- 
mer,  181  C,  8.  28,  24  [88:  lit),  111]. 

Ilie  assignment  by  8cbwintzer  to  Albert 
Griff  was  dated  the  22d  day  of  April.  1885, 
was  absolute  In  form  and  transferred  title  to 
six  twenty-fourths  of  the  patent  for  the  ex- 
pressed oondderatlon  of  "tbe  torn  of  ntw  hun- 
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dred  dollars  and  for  other  valuable  consider- 
atioDs;"  but  a  oontract  between  Schwintzer 
fTOO]  si<l  Albert  Gr&ff  wan  produced  by  the  latter 
upon  his  examination  by  the  respondeata, 
which  read  as  follows: 

•'S.  1.  Mr.  Albert  GrfllT  birds  himself  to  pay 
to  Mr.  Carl  Scbwiutzer,  ioslend  of  the,  (□  the 
patent  letter  meotioDed,  one  hundred  dollnrs 
for  the  lirst  year,  the  lumof  two  hundred  and 
fiftv  marks,  payable  on  the  1st  S^bnuiry.  18S6, 
aoa  each  followloff  year  on  the  same  date  the 
sum  five  buodrea  marks  (not  less)  UIl  the 
amount  of  four  thousand  marks  are  paid  In  all. 

"S.  2.  Should  Mr.  Albert  Gr&ff,  of  San 
Francisco,  not  be  able  to  sell  more  than  one 
thousand  bumets,  called  Diamond  or  HitralU 
leuse  burners,  No.  10.621,  manufactured  by 
Mess.  Schwintzer  &  Ot&B.  of  Berlin,  he  re- 
serves to  himself  to  make  up  a  new  agreement 
wiih  Mr,  Carl  Schwintzer. 

"8.  3.  Should  not  Mr.  Albert  OrftfT,  San 
Francisco,  against  all  expectations,  stick  to  the 
agreements  mentioued  in  8.  1  &  2.  all  titles  of 
the  patent  letter  ceded  to  him  by  Carl  Schwint- 
zer shall  him  return. 

"8.  4.  Mr.  Carl  Schwintzer,  partner  of  the 
firm  Schwintzer  &  GrftlT,  engages  to  deliver  to 
Mr.  Albert  Graff  the  said  burners  at  the  same 
price  sa  before,  if  the  market  price  of  the  metal 
does  not  exceed ~make  160  %  kos.,  and  promise : 
likewise  to  effect  any  order  promptly,  if  in  his 
power." 

Albert  Orftff  testified  in  respect  to  the  words, 
"iaatead  of  the,  in  the  patent  letter  mentioned, 
one  hundred  dollars  for  the  first  year,"  etc., 
that  tbey  meant  that,  instead  of  the  one  hun- 
dred doNtirs  mentioned  in  the  sssignmect,  be 
was  to  pay  two  hundred  and  fifty  marks  the 
first  year,  and  that  tbe  contract  was  made  one 
day  later  thaa  tbe  assignment.  Counsel  con- 
tends that  the  twodocuments  must  be  construed 
together,  and  amount  siinply  to  an  executory 
contract  to  aasifrn  when  Ortlff  shall  have  paid 
the  sum  of  4,000  marks;  thst,  therefore,  Graff 
could  at  most  only  be  regarded  as  a  licensee  of 
the  interest  under  tbe  patent,  until  such  time  as 
his  contract  should  be  executed  according  toils 
terms;  and  that  the  legal  right  as  to  six  twenty- 
fourths  of  the  patent  remained  in  Schwintzer, 
wbo  was  therefore  a  necessary  par^.  It  Is 
evident  that  the  af^reement  was  not  drawn 
f701]  by  parties  well  versed  in  Enfrlish,  but  their  in- 
tention is  sufficiently  apparent.  The  assign- 
ment being  absolute  in  form,  conveyed  Uie 
legal  title,  and  on  the  next  day  the  parties 
signed  this  contract,  relating  to  the  consider- 
ation, probably  to  enable  Albert  Graff  to  pay 
the  4,000  marks  out  of  tbe  sales  of  tbe  burners; 
at  all  events.  It  provides  that  if  Grflff  failed  to 
carry  out  his  covenaois,  then  the  title  was  to 
return  to  Schwintzer,  wbich  provision  was  in 
the  nature  of  a  security  to  him  that  be  should 
be  paid.  Tbe  coDdllfon  that  if  Mr.  Albert 
Graff  did  not,  "against  all  ezpectationi,  stkk 
totlie  a<:reements  mentioned  In  8.  1ft  2,  all 
titles  of  tbe  patent  letter  ceded  to  him  by  Carl 
8chwintzer  shall  bim  return,"  is  a  condition 
sulscciucnt.  Tbe  title  had  already  vested,  but 
wos  liable  to  be  defeated  in  futuro  on  failure 
of  tbe  condition.  There  has  been  no  such 
failure,  but  on  tbe  contraiy  Albert  Graff  has 
paid  tbe  4.000  marki  ia  fuU.  We  shall  tbere- 
IBS  V.  8. 


fore  not  reverse  the  decree  on  the  gnnind  first 

referred  to. 

Letters- patent  bad  been  granted  to  tbe  origi- 
nal patentees  for  the  invention  by  the  govern- 
ment of  Germany  in  1879and  18w).  A  portion 
of  the  burners  In  Question  were  purchased  in 
Germany  from  one  Hecht,  who  bad  the  right  to 
make  and  sell  them  there.  By  section's  of  tbe 
Imperial  Patent  L&w  of  Germany,  of  Mny  25, 
1677,  it  was  provided  that  "the  patent  does  not 
affect  persons  who,  at  the  time  of  tbe  pntcntce's 
application,  have  already  commenced  to  make 
use  of  the  invention  Id  the  country,  or  made 
tbe  preparations  requisite  for8uchaM"(12  Pat. 
Off.  Gaz.  18S.)  Hecht  bad  made  preparatloos 
to  manufacture  the  burners  prior  to  tbe  appU- 
catk>n  for  the  German  patent.  The  official  re* 
port  of  a  prosecution  against  Herbl  In  tbe  first 
criminal  aivisioo  of  the  Royal  District  Court, 
No  1,  at  Berlin,  in  Its  session  of  March  1, 1682, 
for  an  infringement  of  tbe  Patent  Law,  was 
put  in  evidence,  wherefrom  It  appeared  that  he 
was  found  not  guilty,  and  Judgment  for  costi 

fiven  in  bis  favor  upon  tbe  ground  "that  tbe 
efendant  has  already  prior  to  November  14, 
1670— that  Is  to  say,  at  the  time  of  tbe  appli- 
cation by  the  patentees  for  and  within  the  State 
— made  use  of  the  Invention  In  question,  espe- 
cially, however,  bad  made  tbe  necessary  prep- 
arations for  Its  use.  %ti,eodem.  ThusScliwint- 
zer  &  Graff's  patent  is  of  no  effect  against  him,  1 702] 
and  be  had  to  be  acquitted  accordingly." 

It  appears  that  appellants  received  two  in- 
voices from  Germany,  tbe  burners  in  one  of 
which  were  not  purchased  from  Hecht,  but.  In 
the  view  which  we  take  of  tbe  case,  that  cir- 
cumstance becomes  immatcriaL  The  exiict 
question  presented  is  whether  a  dealer  residing 
in  the  United  States  can  purchase  in  another 
country  articles  patented  there,  from  a  person 
authorized  to  sell  them,  and  import  them  to  and 
sell  them  in  tbe  United  States,  without  tbe 
license  or  consent  of  tbe  owners  of  tbe  United 
States  patent. 
In  Wilton  v.  Boutaeav,  40  U.  S.  4  How.  640 

Ell:  1141],  it  was  decided  that  apflrtv  wbo 
ad  purchased  and  was  using  the  Woodworth 
plaofng  machine  during  the  original  term  for 
which  tbe  patent  was  granted,  bad  a  right  to 
continue  the  use  duiing  an  extension  granted 
under  tbe  Act  of  Congress  of  1836;  utd  Jfr. 
Okitf  Juttiu  Taneyi  in  Bloomer  v.  MeQuemm, 
66  U.  S.  14  How.  689,  649  [14:082,  685],  says, 
in  reference  to  It,  that  "the  distinction  Is  there 
taken  between  the  grant  of  the  right  to  make 
and  vend  the  machloe  and  the  grant  of  the 
right  to  use  It."  And  be  continues:  "The  dla- 
tiuction  ia  a  plaio  one.  Tbe  franchise  which 
tbe  patent  grants  consists  altogether  Id  the 
right  to  exclude  everyone  from  making,  usinf 
or  vending  tbe  thing  patented  without  the  pe^ 
mission  of  tbe  patentee.  This  ia  all  he  obtains 
by  the  patent.  And  when  be  sells  the  exclu- 
sive privilege  of  making  or  vending  it  for  use 
in  a  particular  place,  the  purchase  buys  a  por 
don  of  the  franchise  which  the  patent  confeis. 
He  obtains  a  share  in  the  mbnopoly,  and  that 
monopoly  Is  derived  from,  and  exercised 
under,  tne  protection  of  the  United  States. 
And  the  interest  be  acquires  necessarily  ter< 
minateaat  tbe  timelimited  for  its  continuance  by 
the  law  which  created  It  .  .  .  -But  the  pur- 
chaser of  tbe  implement  ot  nuchlne  fw  Hie 
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fiurpose  of  ustn*;  U  In  the  ordlnarr  pursuits  of 
ifc  stands  on  iliitereat  ground.  In  usIds  It  he 
exercises  no  ri;:lits  rfated  by  the  Act  of  Con- 
gress, nor  does  he  derive  title  to  it  by  virtue  of 
iLe  frandiise  or  exclusive  privilege  grnntcd  to 
the  patentee.  Tlie  inventor  might  lawfully 
sell  it  to  him,  whether  lie  bad  a  patent  or  not, 
if  uo  other  patentee  stood  In  hU  wav.  And 
1 703 1  when  tbe  machine  passes  to  the  hands  of  the 
purcli  iser  It  is  no  longer  within  the  limits  of 
tlic  monopoly.  It  passes  outside  of  It,  and  Is 
DO  loniici-  under  tbe  protection  of  tbe  Act  of 
Coi.gn-ss. " 

In  Afhima  v.  Burka,  84  U.  8.  17  Wall.  453 

{21:  700],  it  was  held  that  "where  a  patentee 
ms  assigned  bis  ri^ht  to  manufacture,  aetl  and 
use  withiQ  a  limited  district  an  instrument, 
machine  or  other  mnnufiictured  product,  a 
purchaser  of  such  instrument  or  macbine, 
when  rightfully  bought  within  the  prescribed 
limits,  ttctjiiircs  by  such  purchase  the  right  to 
use  it  anywhere,  without  reference  to  other  as- 
Biirnnionls  of  territon'nl  rights  hy  the  same  pat- 
entee/' and  that  "the  right  to  tbe  use  of  such 
machines  or  inslruinenls  stands  on  a  different 
grouTxl  from  the  right  to  make  and  sell  them, 
and  iiitiL'res  in  tbe  nature  of  a  contract  of  pur- 
ctin^e.  which  carries  no  implied  limitation  to  the 
rip'lit  of  use  within  a  given  locality."  Mr.  Ju»- 
(tcc  Bijtdley,  with  whom  concurred  Mr.  .Tuttice 
Sivayne  and  Mr.  Juttiee  Strong,  diesented, 
liol'fing  that  the  assignee's  intercut  "was  lim- 
ileil  iu  loculity,  bolb  as  to  manufacture  and 
use."  The  right  which  Hecht  bad  to  make 
and  sell  the  burners  In  Germany  was  allowed 
htm  under  the  laws  of  that  country,  and  pur- 
chasers from  him  could  not  be  thereby  author- 
ized to  sell  tbe  articles  in  tbe  United  States 
In  defiance  of  the  rights  of  patentees  under  a 
tJniled  Sillies  patent.  A  prior  foreign  patent 
0|>erHtes  uuder  our  law  to  limit  tbe  duration  of 
the  sutneqticDt  patent  bm,  bat  that  is  all. 
The  (Hilu  of  articles  fn  the  United  States  under 
B  United  iSUttui  patent  cannot  be  controlled  by 
furclgu  laws.  This  disposes  of  tbe  second  error 
relied  on. 

This  brings  us  to  tbe  consideration  of  the 
damages  reported  by  the  master,  which  report 
was  continued  by  the  court;  i  ad  we  are  met 
on  the  threshold  by  the  objection  that  tbe  ex- 
ceptions taken  in  tbe  circuit  court  were  not 
sufllcieutly  specific  to  entitle  appellants  to  raise 
the  questions  here  upon  which  they  submit  ar^ 
guiiient. 

These  exceptions  are  as  follows: 

"First  exception.  For  that  the  said  master 
has  in  and  by  his  said  report  certified  on  page 
1704]  six  thereof  that  'the  cap  v  m  tbe  essential  fea- 
inix  of  the  OrfifT  burner.  The  respondent 
adopted  GrfiU's  arrangement,  and  then  reduced 
the  price  of  the  burner,  forcing  Gritff  to  do 
the  same  in  order  to  bold  bis  tr^e.  The  evi- 
dence shows  that  the  reduciioo  in  prices  by 
Grftff  was  solely  doe  to  the  rcspondeata'  in< 
fiingement.  So  far  as  the  evidence  shows, 
tbe  only  competitor  with  GrAlT  in  the  Tise  of 
his  cap  Hrningcment  during  the  i>eriod  covered 
by  tbe  accounting,  was  tbe  respondent;'  where- 
as  the  Raid  master  ought  to  have  certified  that 
resiKindent  came  Innocently  into  possession  of 
the  burners  by  purchase  in  the  orainanr  course 
ol  business  from  legitimate  manuiactunrs 
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thereof  In  Germany,  luid  that  Immedtstely 
upon  bein^  notified  that  they  were  claimed  to 
be  an  infnngement  he  ceased  to  sell  the  same. 
The  evidence  show*  that  at  about  tbe  time 
Grftfl  made  the  alleged  reduction  in  the  price 
of  his  burners  there  were  thrown  upon  tbe 
market  lamp-burners  of  other  kinds  of  equal 
or  greater  power,  which  came  directly  in  com* 
petition  with  the  Grftfl  burner,  and  that  tbe 
reduction  in  price  was  tbe  result  of  such  com- 
petition; that  the  sale  of  14  Infringing  burners 
by  respondent  In  the  course  of  three  years* 
trade  could  not  have  been  a  sutBcient  competi- 
tion to  plaintiff's  business  to  cause  bim  to  make 
a  reduction  of  price,  where  Uie  testimony 
shows  that  during  the  period  from  Blarcb  Ist. 
18SC,  when  complninant  reduced  the  price  of 
burners,  until  October  81st,  ISd'i,  be  sold  about 
6,000  of  fsid  burners. 

"£iecond  exception.  For  that  the  said  mas- 
ter hath  certified  'that  the  amount  of  damages 
which  the  complainant  baa  suffered  and  su^ 
tallied  from  and  liy  reason  of  said  infringement 
is  two  thousand  nine  hundred  and  seventy  dol- 
lars and  fifty  cents;'  whereas  he  should  have 
reported  nominal  damages. 

"In  all  which  particulars  tbe  report  of  the 
said  master  is,  as  the  said  respondent  Is  ad- 
vised, erroneous,  and  the  said  respondent  ap- 
peals therefrom  to  the  Jiidgmrat  of  this  honor- 
able court," 

It  is  conceded  that  these  exceptions  raise  two 
points,  namely,  that  tbe  infringement  was  not 
;  willful,  and  that  the  reduction  of  prices  was 
not  caused  solely  bv  it.  And  this,  as  It  seem.-i 
'  to  us.  is  quite  suAcient  to  permit  the  real 
question  involved  to  be  passed  upon.  The  [TW, 
master  awarded  $3,970.60  as  damans  for  the 
rr^luction  in  price,  which,  he  holds,  was  caused 
by  the  respondents'  infringement.  Be  says: 

"After  the  reduction  in  his  prices,  complain- 
ant sold,  at  wholesale,  one  thousand  three  hun- 
dred and  twelve  ten-wick  burners,  at  a  price 
twenty-five  cents  less  on  each  than  his  original 
price;  four  hundred  and  fifty  twelve-wick 
burners,  at  fifty  cents  less;  five  hundred  and 
ninety-two  slxteen-wick  burners,  at  seventy- 
five  cents  leas;  and  seven  hundred  and  sixteen 
twentv-wick  bumen  at  seventy-five  cent*  less, 
a  total  difference  betw^n  the  original  and  tbe 
reduced  prices  of  one  tfaonsaod  five  hundred 
and  thirty-five  dollars  and  fifty  cents. 

"In  addition,  he  sold  at  retafl,  on  an  average 
five  burners  on  each  of  tbe  five  hundred  um 
seventr-four  business  days  betwaeo  the  time 
when  nis  prices  were  first  reduced  and  Octo- 
ber 81st,  1687;  the  number  of  baroen  thus 
sold  being  two  thousand  eight  hundred  sod 
seveotv.  which  were  sold  at  a  minimum  reduc- 
tion of  fifty  cents  each  under  ori^nal  prices—  i 
a  total  difference  between  the  original  and  the  i 
new  prices  of  fourteen  hundred  and  thtity-fin 
dollars;  which  sum^  added  to  the  said  anm  of  I 
one  thousand  five  hundred  and  thirty-five  dol-  i 
lars  and  fifty  cents,  gives  an  a^regate  amount 
of  two  thousand  nine  hundred        seventy  I 
dollars  and  fifty  cents." 

The  report  of  a  master  is  merely  advisoiy 
to  tbe  court,  which  it  may  accept  and  act  npcn 
In  whole  or  in  part,  according  to  Its  own  jodg- 
ment  as  to  the  weight  of  the  evidence^  JTAm* 
Mr      ^rm,  128  U.  &  SIS,  ms  [IS:  m 
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767].  Yet,  in  dealing  with  exceptions  to  such 
reporta,  "tlie  conclusions  of  tlie  mnster,  de- 
peoding  upon  the  welgbing  of  conflictincf  tes- 
timony, bave  every  Teasooable  pre«umptioD  Iq 
tlieii  favor,  and  are  not  to  be  set  aside  or  modi- 
flfd  unless  tbere  clearly  appears  to  hnve  been 
eiroror  niiatake  on  bis  port."  Tilghman  v. 
l*roctQr,  125  U.  8.  188. 149  [31:  664.  663].  We 
think  tliere  was  error  bere  wltbin  that  rule. 

Where  tbe  patentee  granted  no  licenses,  and 
bad  DO  established  license  fee,  but  supplied 
the  demand  himself,  and  was  able  to  do  so,  an 
enforced  reduction  of  price  is  a  proper  item  of 
damages.  If  proven  by  satisfactory  evideDce. 

r706]  LoiA  Manufaeturing  Oo.     Sargent,  117 

U.  S.  536  [29:  954].  Tbe  damages  must  be 
actual  damages,  but  where  the  patented  fea- 
ture is  the  essential  element  of  tbe  mactaioe  or 
article,  aain  tbe  case  just  cited,  if  such  dam- 
ages can  be  ascertained  they  may  be  awarded. 
When,  however,  a  plaintiff  seeks  to  recover 
because  be  has  been  compelled  to  lower  bis 
prices  to  compete  with  an  infrin^ng  defend- 
ant, be  must  show  that  bis  reduction  in  prices 
was  due  solely  to  tbe  acts  of  tbe  defendant,  or 
to  wbatexteDtitwaaduetosucb  acts.  Comely 
V.  Marekmld,  181  U.  S.  169  [88:  117].  There 
must  be  some  data  bv  which  tbe  actual  dam- 
ages may  be  calculated.  Neu)  York  v.  Jtanaom, 
64  U.  S.  28  How.  487  [16:  6110;  RucU  v.  West- 
eott.  130  U.  8.  162  [32:  888}. 

The  master  reported  "that  the  number  of 
lamp  burners  proven  \o  have  been  sold  by  re- 
•pondents,  containing  the  Inventloo  claimed  in 
and  by  the  first  claim  of  complainaDtB*  letters- 
patent,  is  fourteen,  provided  that  only  tbe 
capped  burners  sold  contain  said  Invention, 
and  that  tbe  number  is  one  hundred  and  four- 
teen, if  the  half-capped  burners  sc  aold  are  to 
be  held  to  contain  said  Inventton.'* 

The  evidence  established  that  the  first  In- 
voice of  lamp  burners  contained  fifty  20-wick 
burners  with  cape,  of  which  respoDoents  sold 
four;  and  fifty  12-wick  burners  with  half  caps, 
of  which  respondents  sold  twelve;  and  fifty 
Ifk-wick  burners  with  half  caps,  of  which  re- 
BpoodeDisaiddforrf-fonr;  and  that  respondents 
ailtered  the  forty-s&  remaining  20- wick  burn- 
ers by  chaoKiog  their  caps  to  half  caps,  and 
aold  forty-four.  This  mattes  tbe  one  hundred 
with  half  caps,  referred  to  by  tbe  master.  Of 
tbe  second  invoice,  tbe  respondents  sold  four 
dO-wick  capped  biuiiers  and  six  16-wick  capped 
burners,  making,  with  four  20-incb  burners 
with  cape  sold  out  of  the  first  invoice,  the  four- 
teen capped  wick  burners  reported  as  thus  dis- 
posed of.  The  original  bill  in  this  case  was 
filed  September  17,  1886.  It  bad  been  pre- 
ceded by  another  suit,  which  bad  been  dis- 
missed. Tbe  goods  in  the  second  invoice.  It 
is  testified,  bad  been  ordered  before  this  suit 
was  comm?nced,  but  the  invoice  is  dated  Oc- 
tober 16,  1886.  This  fnvoioe  contained  one 
hundred  30  and  one  hundred  16-wick  burners 
with  caps,  of  which  respondents  sold  four  80- 
wick  and  six  16-wick  burners  unchanged  as 

[707]  before  stated.  Host  of  this  lot  were  still  on 
band  at  the  time  the  teatimooy  was  taken, 
though  some  bad  been  altered  Into  what  was 
called  the  "Bdracb  burner,"  which  had  no  cape 
at  an,  and  acdd  as  incb. 

Tbe  evfdcDce  tends  to  estabtlsb  a  profit  of 
|1.80  on  Om  20-wlck  bomera;  $1.50  <»  the 
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16-wick,  and  75  cents  on  tbe  12-wick.  This 
would  show  a  profit  of  $23.80  on  the  fourteen 
capped  buniere,  bt'ing  ei;;ht  20-wick  and  sii 
IS-wick  burners;  and  a  proQt  of  (156.40  on 
the  one  hundred  half-capped  burners,  being 
fortv-four  20-wick,  forty-four  l(l-wick  and 
twelve  IS  wick  burners.  Respondents  had 
been  advised  by  their  counsel  that  the  burners 
with  half  caps  were  not  an  infringement.  The 
cap  was  the  Invention  in  question.  The  claim 
infringed,  as  already  seen,  was  a  combination, 
with  the  guide  tubes,  of  a  ring-shaped  cap 

Erovided  with  openings  for  the  wicks,  said  cap 
eing  applied  to  tbe  upper  ends  of  the  guide 
tubes,  so  as  to  close  the  Intermediate  spacea 
between  the  same.  The  half  cap  admitted  the 
air  directly  to  each  wick,  and  in  that  respect 
differed  from  the  claim  of  tbe  patent.  It  is 
argued,  however,  with  much  force,  on  behalf 
of  the  appellees,  that  tbe  difference  was  a  dif- 
ference in  degree  and  not  in  kind,  as  the  air 
reached  tbe  wick  when  tbe  full  cap  was  used, 
and  the  functions  of  tbe  latter  as  a  strengthen- 
ing band,  a  protector  of  the  tops  of  the  tubes, 
and  In  other  particulars,  were  jwrformed  by 
tbe  half  cap;  and  this  position  u  not  reflated 
by  counsel  for  appellants.  But  assuming  that 
tbe  sale  of  one  hundred  burners  with  half  caps 
was  an  infrinji;ement,  we  are  not  prepared  to 
concede  that  the  sale  of  one  hundred  and  four- 
teen burners  under  the  circumstances  detailed 
could  have  bad  tbe  effect  in  compelling  a  re- 
duction of  price  which  has  been  ascribed  to  it. 

It  ia  remarked  by  tbe  master  that  "ft  is  a  fact 
ctf  common  knowledge  that  tbere  is  to  be  found 
on  sale  io  tbe  market  a  great  variety  of  lamp 
burners,  among  which,  as  shown  by  the  evi- 
dence, have  been  for  many  years  burners  of 
the  same  general  class  as  comphiinQnts'."  This 
being  so,  and  Boesch  &  Bauer  being  dealers  in 
burners  generally,  it  is  not  to  be  presumed  that 
Grftff  reduced  his  prices,  for  nineteen  months, 
on  six  thousand  burners,  not  on  account  of  |7081 
competition  in  burners,  but  because  of  the 
effect  upon  his  particular  burner  created  by 
tbe  sate  of  fourteen  of  tbe  aame  kind,  and  of 
one  hundred  dlflering  but  tbe  aame  in  principle. 
Conceding  that  as  GrUT  granted  no  licenses, 
and  bad  no  established  license  fee,  but  supplied 
tbe  demand  for  his  burner  himself,  and  was 
able  to  supply  that  demand,  and  that,  therefore, 
if  he  was  compelled  to  lower  tbe  price  by  the 
infringement  be  coald  recover  for  the  loss  thus 
sustained,  does  tbe  evidence  satisfactorily  es- 
tablish that  tbe  reduction  in  prices  was  due 
solely  to  the  acts  of  the  defendants  in  infring- 
ing? Tbe  opinion  of  Mr,  and  Mrs.  Grftff  to 
that  effect  is  not  sufficient,  and  even  that  is  so 
quallfled  as  to  fall  far  short  of  expressing  it. 
The  master  allowed  upon  8,070  burners  sold 
at  wholesale,  and  on  2,870sold  at  retail,  by  tbe 
complainants,  between  March  1,  1886,  and 
October  81.  1887,  or  S.»40  in  all.  Tbe  aales  of 
one  hundred  and  four  out  of  the  one  hundred 
and  fourteen  sold  by  tbe  respondents  apparently 
took  place  prior  to  the  filing  of  the  bi  1 1.  Boesch 
bad  been  in  tbe  business  for  twenty  years. 
Tbe  firm  of  Boesch  &  Bauer  carried  a  larga 
stock  of  lamps,  embracing  a  hundred  varletiet 
in  stylet  and  aisea,  under  a  very  large  varisly 
Damea. 

Graffa  bamer  waa  a  "mltraineaae"  burner, 
and  called  "IMamond,"  as  tbe  MlUer  burner 
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was.  Bocsch  testified  that  tbere  was  no  dif- 
ference between  the  selling  price  of  the  Hecht, 
the  Miller  and  the  Boesch  burnen;  that  there 
was  DO  demand  tn  their  trade  for  amftmilteuse 
burner  with  a  cap;  and  that  in  his  judgment 
the  BocRch  burner  was  better  than  the  Hechl. 
This  evidence  may  properly  be  considered  in 
coiinertioD  with  the  fact  that  but  one  hundred 
and  fourteen  were  sold. 

We  cannot  concur  with  the  conclusion  that 
the  result  of  the  sales  of  the  one  hundred  and 
fourteen  burners  was  to  keep  Qrtiff's  prices  for 
his  psirticular  burner  down  from  Marcb  1, 1886, 
to  (October  81,  1887.  If  Boesch  and  Bauer 
had  a  burner  which  saUsfled  the  public  Jtiat  as 
well  as  Groera,  and  which  they  could  sell 
cheaper,  Grfitf  cannot  complain  of  the  coose- 
quences.  If  Grfiff's  burner  was  so  much  better 
17001  other  that  the  public  must  have  it  he 

could  make  his  own  price,  and,  If  wilbin  the 
bounds  of  reason,  find  a  aufBcient  maiket. 

In  the  state  of  the  case  disclosed  by  this 
record,  the  complnloants  must  be  content  with 
the  protection  of  an  injunction  and  a  recovery 
of  the  profits  realized  from  the  infringing  sales. 
Tht  decree  ia  reverted  and  the  cause  remanded 
for  further  proceedinffe  in  w^ormitu  wUh  (hit 
opinion. 


[S70]        CHAKLES  A.  6REG0RT,  Appt., 

JOHN  G.  STETSON. 

(See  8.  C.  Reporter's  ed.  hti-tXR.) 

Partie$  in  equitj/—who  naeeiiary — contract — 
party  affected  ^  decree. 

L  la  equity,  all  pftrsons  nuiterfallr  latpreated, 
either  le^allr  or  beaeflcially,  In  the  subject  mat- 
ter of  a  suit,  are  to  be  made  parties  to  It,  either 
as  pla  Intllb  or  as  defendants,  so  that  there  maj  be 
a  complete  decree.  whkJh  shall  bind  tbem  alL 

M.  No  final  decree  can  be  ren<lered  alteotlni' tha 
parties  to  the  contract  sued  oo  without  making 
them  all  partiea  to  the  suit. 

8.  A  court  cannot  adjudicate  dlreetlrupOD  a  par- 
son's right  without  bavins  blm  either  actually  or 
constructively.bcfore  It. 

L  NotwithatandlnvtheStatuteandtheiTthBquI^ 
Rule,  a  circuit  court  can  make  do  deoree  tn  a  suit 
Id  the  absence  uf  a  party  wboae  rlghti  moat  nec- 
saearilr  be  affected  tberebr. 

[No.  1514.1 

Submitted  Jan.  6,1S90.  Beaded  MarrA  3, 1890. 

APPEAL  from  a  decree  of  the  Circuit  Court 
of  tbe  United  States  for  the  District  of 
Massacbusetts  dismissing  a  suit  in  equity  on 
demurrer,  in  an  action  to  obtain  a  decree  that 
complainant  was  the  owner  of  a  note  and  that 
defendant  held  the  same  as  trustee  f«r  com- 
pliiinant  and  that  the  same  be  paid  to  him. 
JMrmed. 
The  facts  are  stated  in  the  opinion. 
Oninion  below.  88  Fed.  Rep.  708. 
Mr.  F,  A.  Brooks,  for  appellant: 


Urs.  VHcB  was  beyond  the  lurlsdlctlon  of  tht 
court,  and  It  was  impossible  for  the  plaintiff  in 
tbis  case  to  join  ber  as  a  party  defendant 
therein,  and  therefore  it  was  not  neCBaaary  for 

him  to  attempt  to  do  so. 

47tb  Rule  of  Equity  Practice;  WiUiamt 
BaaMtead.  86  U.  8.  19  Wall.  571  (22:  185); 
VanBokkOen  t.  Cook,  5  Sawy.  687;  U.  8.  Rer. 
Stat.  %  737. 

The  order  of  July  9,  1887,  was  passed  on 
motion  of  Mrs.  Pike  without  formal  notice  to 
Gregory,  tbe  plaintifl  in  that  suit,  and  without 
due  process  of  law  In  any  respect. 

amith  V.  Maton,  81  TT.  S.  14  Wall.  419 
(20:  748);  MarehaU  v.  Knox,  88  U.  8. 16  Wall 
556  (21:  482);  Pennoyer  v.  Ifeff.  95  U.  S.  714 
(24:  665);  Walden  v.  Oraig.  39 U.  8. 14  Pet.  154 
(10:  395);  Nations  v.  Johnson,  65  U.  8.  24  How. 
195  (16:  628);  Wells,  Jurisdiction,  chap.  11. 
g  82,  and  cases  cited. 

Mr.  iohn  G.  Stctaon  pro  w. 

Mr.  Jtutiee  T-ft— ft*  delivered  the  opinion  of 

the  court: 

Tbis  Is  a  suit  In  equity  brought  in  tlie  Circuit 
Court  of  the  United  States  for  tbe  District  of 
Massachusetts  by  Charles  A.  Gregory,  a  citixen 
of  Illinois,  against  WiUiam  G.  N.  Swift  nnd 
John  G.  Stetson,  citizens  ori!a«,icl>usotts,  for 
the  alleged  violation  by  Stetson  of  the  follow 
Ing  contract  of  bailment  as  respects  the  $15,000 
note  therein  mentioned: 

"Boston.  Dec.  24,  1886. 

"Received  of  Thomas  H.  Talbot,  Esq.,  as 
attorney  for  Marv  H.  Pike,  executrix  of  Fred- 
eric A.  Pike,  and  of  Francis  A.  Brnoks.  E«q., 
as  atromey  of  Charles  A.  Gregory,  tno  note^ 
of  hand  made  or  signed  by  W.  C.  N.  bwift .  of 
New  Bedford,  dated  April  20.  1883,  one  for 
$15,000.  on  two  years  time,  and  one  for 
$30,334.60,  three  years'  time,  payable  to 
Charles  F.Jones.  Said  notes  are  to  be  beld  by 
me,  subject  to  the  joint  order  and  direction  of 
tbe  said  Talbot  and  Brooks,  and  dealt  with  as 
they  may  jointly  dir^ 

"Jobs  G.  Stetson." 
The  amendeo  bill  filed  on  tbe  30th  of  Jao- 
tury ,  1889,  alleged  that  oo  the  10th  of  January,  fsao] 
1887,  complainant  filed  a  hill  in  that  court 
against  the  defendants  Swift  and  Stetson,  and 
one  Thomas  H.  Talbot,  and  referred  to  that  bill 
as  in  part  incorporated  therein.  The  material 
allegations  of  that  bill,  so  far  aa  concerns  this 
case,  are  aa  followa:  ThatonorabouttbelOth 
of  December,  1884,  complainant  filed  a  hill  in 
one  of  the  state  courts  of  Mossacbuaetts  a^insl 
the  defendant  Swift  and  one  Frederic  A.  Pike, 
of  Calais,  In  the  State  of  Maine,  to  obtain  pos 
session  of  the  two  notes  heretofore  mvotioned, 
then  in  the  possession  of  Pike,  which  suit  was 
afterward*  removed  Into  tbe  court  bdow, 
where  it  wu  then  pending  and  undetoiuliied: 
that  the  defendants  to  that  suit  filed  their  re- 
spective answers  to  tbe  hill,  issues  were  joined. 

Eroofa  taken  and  tbe  case  assigned  for  final 
caring,  but  was  not  heard,  for  tne  reason  that 
It  was  uien  agreed  in  writing  between  Pike  and 
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compIftiiiaDt  to  refer  their  controTerty  to  the 
Hon.  E.  R.  Hoar  to  determlDe  the  true  owner- 
ship aod  rights  of  posaession  of  the  notes  re- 
ferred to,  and  in  case  of  the  death  of  either  or 
both  of  them  their  respective  legal  representa- 
tives should  be  bound  07  the  award  to  be  made; 
that  soon  after  the  aubrafssion  to  the  referee 
Pike  died  testate,  having  appointed  bis  wife, 
Mary  A.  Pike,  executrix  of  bU  will,  and  resid- 
uary legatee  of  his  estate,  who  proceeded  lo  re- 
lation to  the  matter  before  the  referee  in  the 
same  maooer  as  if  the  submission  had  been 
entered  into  by  her  personally;  and  that  the 
referee  after  bearing  the  parties  interested  made 
and  published  the  following  award,  aod  deliv- 
ered a  copy  of  the  same  to  compiainant: 

"  The  undersigned,  referee  in  the  matter 
submitted  to  him  by  Cliarles  A.  Gr^iy  and 
Frederic  A.  Pike,  under  the  submission,  a  copy 
of  which  la  hereto  annexed,  having  duly  heard 
the  parties,  awards  and  determines  UiereoD,  and 
this  Is  my  final  award  In  the  premises  as  follow^ 
to  wit:  That  the  said  Pike  i«  not  enUUed  to 
detain  or  withhold  from  said  Gregory  the  two 
Swift  notes  mentioned  or  descrlbea  in  the  sul>- 
mission,  except  for  the  purpose  of  securing  the 
pnymeot  of  another  certain  note,  signed  by  Q. 
W.  Butterfleld  and  Charles  F.  Jones,  for  the 
sum  of  13,487.50,  dated  July  96,  168S,  and 
payable  to  C.  H.  Eaton,  of  Calais,  Me.,  or 
[681 1  oner,  a  copy  of  which  is  hereto  annexed;  that 
upon  or  after  the  said  Eaton  note,  or  whatever 
sum  is  now  due  thereon  with  interest,  as  stip- 
iilated  in  said  note,  shall  have  been  paid  by  the 
•aid  Grc^ry,  the  said  Gregory  will  be  entitled 
to  the  possessioo  of  the  two  Bwift  notes,  one  of 
916,000,  and  one  of  $20,884.00.  He  also  finds 
and  determines  that  upon  the  pavment  of  said 
Eaton  note  bysaid  Gregory,  he  will  be  entitled 
to  a  transfer  or  delivery  to  himself  of  said  Eaton 
note,  and  to  tbe  benefltof  any  sums  which  may 
be  recovered  of  the  said  Butterfield  and  Jones 
on  said  note.  Dated  at  Boston,  the  thirtieth 
day  of  November,  In  the  year  one  thousand 
eight  hundred  and  etghty-aix. 

"B.  RHoar. 
"  On  or  before  January  1,  1884.  w«  promise 
to  pay  C.  H.  Eaton,  or  order,  two  thousand 
four  hundred  and  tbirtv-seven  dollars  and  fifty 
cents,  with  interest  at  toe  rate  of  one  per  cent 
per  month  from  date.  Value  recelvea. 

*'a.  W.  Butterfield. 
Charles  F.  Jones." 

It  was  then  alleged  that  afterwards  Mrs. 
Flke,  having  examined  the  award  which  bad 
been  temporarily  returned  to  the  refow  for 
that  purpose,  undertook  to  revoke  the  power 
under  which  the  referee  had  acted,  and  to  n- 
cate  and  annul  the  award  made  by  him,  where- 
upon the  referee,  upon  bein?  waited  upon 
complainant  through  F.  A.  Brooks,  his  attor* 
ney,  accompanied  jDy  Thomas  H.  Talbot,  the 
attorney  for  Mrs.  Flke,  returned  the  awud  to 
complainant  and  gave  the  said  notes  to  said  at- 
torn^s,  who  thereupon  took  them  to  defend- 
ant Stetson,  receiviDg  from  him  the  receipt 
heretofore  set  out  in  full;  that  complainant  on 
the  4tb  of  Jaouaiy,  1887,  In  order  to  entitle 
blmaelf  to  Ibe  aole  and  exdndve  possessioo  of 
the  notes  heretofue  mentioned,  paid  tbe  note 
of  tS.487.S0  In  favor  of  C.  H.  Eaton,  men- 
**'>*^  In  tbe  award,  whereby  he  became  entl- 
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I  tied  to  receive  from  the  defendant  Stetson  the 
two  notes  referred  to,  the  rights  of  Mrs.  Pike 
and  her  attorney,  Talbot,  in  and  to  tbe  same 
thus  having  ceased  and  become  of  no  effect; 
and  that  by  an  instrument  io  writing  dated 
December  5,  1884,  Charles  F.  Jones,  tbe  payee 
of  the  two  notes,  transferred  and  assigned  them  f58S] 
to  complainant,  and  authorized  him  to  sue  for 
and  collect  tbem,  using  the  payee's  name  for 
that  purpose,  and  to  deal  with  them  generally 
as  his  own  property. 

Tbe  bill  in  this  case  then  alleged  that  the  de- 
fendants Swift  and  Stetson  each  answered  that 
bill,  and  that  issue  was  duly  Joined  upon  those 
answers;  that  nn  tbe  IStb  of  June,  1887,  while 
tbe  defendant  Stetson  was  In  possessioo  of  the 
915,000  note  by  virtue  of  the  contract  hereto- 
fore set  out  In  full,  the  defendant  Swift  filed 
his  petition  in  the  old  equity  cause  of  Of^fory 
V.  Pike  and  Swift  to  enjoin  the  suing  out  or 
levying  of  an  execution  upon  any  judgment 
that  might  be  rendered  upon  the  law  aide  of 
the  court  upon  that  note,  which  had  matured 
and  had  been  aued  upon  In  the  name  of  the 
payee  Jones,  until  the  final  determination  of 
the  rights  of  the  parties  to  that  equity  cause; 
that  on  the  9tb  of  July  It  was  ordered  by  the 
court  below  In  the  old  equity  cause  that  tbe 
defendant  Stetson  file  the  $15,000  note  in  the 
action  at  law  of  Janet  v.  ^ift,  and  that  upon 
the  entry  of  judgment  in  that  action  tbe  de- 
fendant Bwift  be  directed  to  pay  Into  the  reg- 
istry of  tbe  court  the  amount  of  uiai  judgment, 
tbe  same  to  be  held  subject  to  the  rights  of  Uie 
parties  claiming  tbe  note,  and  to  abide  tbe  de- 
cision of  the  court  in  that  cause;  and  that  in 
obedience  to  those  orders  of  court,  and  by  the 
voluntary  prtKuremeot  of  tbe  defendant  Swift, 
judgment  was  entered  In  tbe  action  at  law 
against  Swift  00  the  $15,000  note,  tbe  note  was 
delivered  up  by  the  defendant  Stetson  aod  filed 
with  the  papers  in  that  action,  and  tbe  amount 
of  the  juagmeot  was  paid  by  Swift  to  the  clerk 
of  the  court  below,  who  then  claimed  to  bold 
the  same  "subject  to  tbe  rights  of  tbe  parties 
claiming  said  note  and  to  abide  the  decision  <A 
the  court"  In  the  <^  equity  cause  of  Orafforjf 
V.  Pike  et  at. 

The  bill  then  alleged  that  all  the  orders  and 
proceedioes  heretofore  mentioned  as  pertaining 
to  that  old  cause  in  equity  were  irregular,  im- 
proper and  contrary  to  law;  that  at  and  before 
tbe  time  of  the  passage  of  said  orders  tbe  cause 
in  which  tbey  were  made  bad  been  abated  by 
the  death  of  Pike,  one  of  tbe  defendants  there- 
to, which  fact  was  snggeeted  to  the  court  by  [5631 
complainant  on  Ae  6th  of  January,  1887;  that 
complainant  Is  entitled  to  the  beneflta  of  tbe 
action  at  law  heretofore  mentioned  and  to  tbe 
proceeds  of  the  judgment  obtained  therein,  he 
having  by  leave  of  Uie  court  intervened  in  that 
action,  as  a  claimant  of  the  note  in  suit,  before 
the  entry  of  Judgment  upon  It;  that  the  amount 
of  the  judgment  having  been  paid  over  to  the 
defendant  Stetson,  as  clerk  of  the  court,  the 
same  was  entered  satisfied  by  him.  and  the 
money  au  received  was  depoaited  In  bank,  wfaere 
it  has  since  remained,  the  $16,000  note  being 
filed  in  said  old  equi^  cause;  and  that  the  de- 
fendant Stetson  claima  to  have  been  duly  au- 
thorized by  the  aforesaid  orders  of  court  to  deal 
with  tbe  note  at  above  set  fortb,  and  to  be  ex- 
empted by  those  ordera  from  an  llaUUty  to 
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<  -'•nplalnaDt  under  the  befoie-mentioDed  receipt 
of  December  34,  1886. 

The  bill  prayed  that  the  money  mid  hy  the 
defendant  Swift  to  the  defendant  StetaoD,  as 
clerk  of  the  court,  in  satisfaction  of  the  judg- 
ment rendered  on  the  $15,000  note,  be  remand- 
ed  to  StetsoD.  tn  bis  IndiTidual  capacity,  as  if 
no  orders,  as  above  recited,  bad  been  passed, 
and  that  be  be  ordered  to  pay  over  the  proceeds 
of  that  note  to  complalnaot,  and  for  other  and 
f  ortber  relief. 

Later  amendments  to  the  prayn  of  the  Mil 
were,  that  complainant  be  decrmd  to  have  be- 
come the  sole  owner  of  the  $15,000  note  prior 
to  July  d,  1887,  and  that  the  defendant  Stet- 
son's possession  of  the  same  thereafter  was  that 
of  a  trustee  holding  for  complainant's  sole  use 
and  benefit;  and  a  fnrtlier  prayer  that  if  the  re- 
lief sougfat  against  Stetson  could  not  be  grant- 
ed, theaefendant  Swift  be  ordered  and  decreed 
to  pay  to  compbdnant  the  amount  of  said 
$15,000  note. 

"Hie  defendants  filed  separate  demurrers  to 
the  bill,  which  were  sustaiDed  by  the  court, 
and  the  bill  was  dismissed.  Gregory  v.  Bteift, 
89  Fed.  Bep.  706.  The  complainant  thereupon 
pTMecnted  nis  appeal  to  this  court. 

The  bill  having  been  dismissed  by  agree- 
ment, as  respects  toe  defendant  Swift,  the  only 

auestioDS  in  the  case  for  our  consideration  are 
lose  relating  to  the  demurrer  of  the  defendant 
Stetson.  That  demurrer  rests  on  ten  grounds, 
but  the  coiurt  below  considered  only  one  of 
them,  viz.,  the  ninth  one,  which  is  as  follows: 
"This  bill  is  defective  for  want  of  proper  par- 
ties, in  that  it  does  not  make  Mary  H.  Pike, 
executrix  of  Frederic  A.  Bke,  Thomas  H. 
Talbot  and  Francis  A.  Brooks,  or  either  of 
them,  parties  thereto." 

We  are  of  opinion  that  the  decree  of  the 
court  below  must  stand.  The  rule  as  to  who 
■ban  be  made  parties  to  a  suit  in  equity  Is  thus 
•tated  in  Story's  Eq.  PI.,  sec.  72:  "It  is  a  gen- 
eral rule  in  equity  (subject  to  certain  excep- 
tions, which  will  hereafter  he  noticed)  that  ul 
persons  materially  interested,  either  legally  or 
Denefldally,  in  the  subject  matter  of  a  suit,  are 
to  be  made  parties  to  i^  either  as  plaioliffs  or  aa 
defendants,  however  numerous  they  may  be.  so 
that  there  mav  be  a  complete  decree, which  shall 
bind  them  all.  By  this  means,  the  court  Is  en- 
abled  to  make  a  complete  decree  between  the 
parties,  to  prevent  future  litigation  by  taking 
away  the  necessity  of  a  mulubtictty.  of  suits, 
and  to  make  it  pofecUy  oertam  that  no  Injus- 
tice Is  done,  dther  to  the  parses  before  It  or  to 
others,  who  are  intravsted  in  tiie  subject  mat- 
ter, 1^  a  decree,  which  might  othwwiae  be 
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grounded  upon  a  partial  view  only  of  the  real 
merits.  When  all  the  parties  are  before  the 
court,  the  whole  case  may  be  seen;  but  it  ma/ 
not,  where  all  the  conflicting  interests  are  not 
brought  out  upon  the  pleadings  by  the  original 
parties  thereto."  See  also  1  I>anlell's  Ch.  PL 
and  Pr.  246  et  tea. 

In  the  case  before  us  we  are  unable  to  see 
how  any  final  decree  could  be  rendered  aifect- 
iag  the  parties  to  the  contract  sued  on  without 
muing  them  all  parties  to  the  suit  It  is  an 
elementary  principle  that  a  court  cannot  adju- 
dicate directly  upon  a  person's  right  without 
having  him  either  activelvorconatractively  be- 
fore it.  This  principle  u  fundamental.  The 
allegations  of  the  bill  show  that  the  contract 
sued  on  was  made  and  entered  into  subaequent- 
ly  to  the  termination  of  the  proceedings  befbie 
the  referee.  By  the  terms  of  that  contract  the 
note  in  dispute  between  Mrs.  Pike  and  the  com- 
plainant  was  to  be  held  by  the  bailee.  Stetson, 
"subject  to  the  joint  order  and  direction"  ox 
their  respective  attorneys.  It  seems  too  plain 
to  require  argument  that  complainant  Qregory, 
Mrs.  Pike,  Talbot,  Brooks  and  Stetson  alf  had 
an  interest  in  the  subject  matterof  the  contract 
— such  an  interest,  too,  as  brings  the  case  with- 
in the  rule  just  announced. 

The  point  was  made  in  the  court  below,  and 
it  is  also  pressed  here,  that,  Mrs.  Pike  being  a 
nonresident  and  beyond  the  jurisdiction  of  the  [S87] 
court,  it  was  imponlble  to  join  her  as  a  party 
defendant  to  this  suit,  and  that  It  was  there- 
fore unnecessary  to  attempt  to  do  so.  iW 
court  below  ruled  agaloet  the  complainant  on 
this  point,  and  we  see  no  error  In  that  ruling. 
The  general  question  Involved  therein  has  been 
before  this  court  a  number  of  times,  and  it  is 
now  well  settled  that,  notwithstanding  the  Stat- 
ute referred  to  and  the  47th  Equity  Rule,  a  cir- 
cuit court  can  make  no  decree  in  a  suit  in  the 
absence  of  a  party  whose  rights  must  necessari- 
ly be  affected  thereby,  mieidt  v.  Barrow,  58 
tJ.  8.  17  How.  180,  141,  142  158,  162]; 
Coiron  v.  JfiUattdon,  60  U.  S.  19  How.  118.  US 
[15:  575],  and  cases  there  cited. 

But  even  admitting  the  complainant's  con- 
tention as  regards  the  making  of  Mn.  I^ke  a 
partyto  this  suit,  It  does  notfollowtbat  Talbot 
and  Brooks  should  not  have  been  made  parties 
Aa  we  have  shown,  they  had  a  substantial  in- 
terest in  the  subject  matter  of  the  contract  sued 
on,  and  they  should  have  been  made  partlei  to 
the  suit. 

We  tee  no  trtor  in  <A«  daorw  t^ih»  oourt  te^ 
fow  pr^udieial  to  tiu  eomplainant,  and  U  U 
thereon  o^gtrmtA, 
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THE  DEOISIOKS 


Supreme  Court  of  the  United  States, 

AT 


OCTOBER  TEBM,  1889. 


[&titlieiitlcated  oop7  of  optnton  noort  lUetlr  ftdlowed,  exoept  h  to  moli  zafanooe  wordi  and 

flgnzM     are  Ineloaed  in  braoksii,] 


1 31 1  EUOBNE  £ILENBECEERBTAL..i^.  to 
JBrr,. 
«. 

THE    DMTMOT    COURT    OF  PLY- 
MOUTH COUNTY.  IOWA. 

(Bee  B.  a  Beportsr^ed.  8M1U 

U.  8.  ConttitutioH—triat  by  jurjf-^udidal 
power^peioer  of  caurtt  iotfundM  for  contempt, 
irithmU  tried  ^Jun^—duobedienee  <if  proeeu 
—dite  procen  ^  law— Iowa  Statute  prokHnt- 
ing  mUe  <if  Uqwra—procMdinff  in  equiiit. 

L  Tbe  flTBt  elffbt  articles  of  the  Ameodmenti  to 
tbe  GonrtltutloQ  bave  referenoe  to  powets  ezerw 
cfsed  bj  the  pivemtneDt  of  the  United  States,  and 
not  to  those  of  tbe  States. 

&  Tbli  Umitatloa  la  true  In  regard  to  clause  t  of 
seotlooSotarUolsIILoftbe  original  Ooosttta- 


Nora.— Omtemjit;  power  of  eomt;  riffiit  to  trial  by 
Sunt. 

Tbe  power  to  puolsh  for  contempt  la  inherent  tn 
aoonit.  ito Terry,  US  U.  8.  S8D  (88^06);  Kregel  T. 
Baitllnir.aHeb.SlB. 

The  ooorta  of  the  United  States  haf«  power  to 
punlgh  tor  oootenjpts  of  oourt  oommttted  In  the 
presenoe  of  tbe  Md  oonrts,  or  so  near  thereto 
as  to  obstmefe  the  adaiinistnitlon  of  Juatloe.  Rt 
Bavln,181U.8.Hr  0ftUOi;  Bs  TMrr.  UB  U.  8. » 

In  aultuble  oases,  a  leglslatiTe  body  may  pnnisb 
a  member  for  a  oontampt,  teohnloallr  termed 
breach  of  fnivllege.  »  Bishop,  Orlm.  Iaw,  H  MT, 
£49,  nou;  Anderson  v.  Dunn,  19  U.  S.  6  Wheat.  SOi 
(fiMX):  Burdett  t.  Abbott,  14  But,  1;  l^ompson^ 
0■B^  e  How.  8t  1^.  1;  Beanmont  Banatt,  I 
Mo<a«,P.ain. 

In  droumstances  Justifying,  ttmay  axpel  a  mem- 
bo-.  Story,Gonst.H837,88S;Oo(ri9,OoilibUm.U8: 
Hiss  T.  Bartlett,  S  Oiay.  m. 

Aato  powers  <tf  eotirt to  punish  for  oootempt, 
see  fiote  to  Be  ports  Bobbwon.  Bk.  at,  p.  aotw 

That  there  is  no  review  of  decsaa  pumaUnv  tat 
eootMnpt;  Units  to  rule,— see  note  to  Haw  Oitaaoa 
T.  N.  T.  M.  S.  Oo.  Bk.  a;  p.  SSL 

IMpM  tetrMbv  Mv> 
TOapioTHIoiiaottteBoiiftOMnHnaCliaigllliiUii 
CtTtofftlw  il^of  Malbr  Jnxrtomty  psmm 
IM  U.S. 


tloo,  that  the  trial  ttf  aO  crimes,  exo^>toasas  of 
Impeaohment,  shall  be  by  Jury. 

a.  Artiole  m.  is  Intended  to  define  the  JudMal 
IKiwer  of  the  United  Btatea,  and  tt  Is  in  r^ard  to 
that  power  that  the  declarattCMi  is  made  that  the 
trial  of  all  orlmea,  except  In  oases  of  Impeach- 
ment, shall  be  by  Jair,  and  It  was  not  loteoded  to 
be  applied  to  triaJs  in  One  state  oourta. 

4.  ProoeediniB  acondtng  totbe  oommon  law  for 
contempt  of  oonrt  ace  not  aabjeotto  the  rlirtitof 
trial  by  jury.  It  ta  one  of  the  powers  neoesmrUy 
Incident  to  a  court  of  Jnatloe  that  n  may  punish 
for  contempt  in  cwder  to  vindioate  its  dignity,  eo- 
foroe  its  orders  w  protect  itself  fiom  insult 
without  the  neoeaslty  of  oalUiv  npoo  a  tarr  to 
assist  tt  in  the  exendse  of  this  power. 

6.  Oourta  have  the  power  to  punlA  in  this  sum- 
mary manner  the  diaobedtenoe  of  anypar^  ta 
any  lawful  writ,  prooem,  (odar,  mle,  daorae  tm 
command  of  tb»  oomt. 


charged  wlOi  any  eriBse  or  crftensa  did  not  tek» 
away  tbe  power,  previously  "*^"[r  In  muniolpai 
courts,  to  try  offenders  for  violatlog  municipal 
ordioaooas  without  Jury.  Aadenon  t.  O'Donnell, 

ii»& A.aBi.n&aw. 

A  penm  held  to  anawer  for  a  oontampt  is  not  en- 
titled to  a  Jury  trlaL  HoDonneD  v.  Hendenon,  r4 
Iowa.6U. 

Ta.  Oodei  I  TIT,  anthortalng  a  oommlbnent  for 
atlnelmposedl^ajustioaiisnot  nnooostltutional 
fOr  failure  to  prorlde  for  a  Jury  trlaL  liarz  t. 
Hllatead,  ISTa.  L.  J.  R8. 11  Grim.  L.  Hag.m. 

In  prooeedlngs  under  the  Hlnoeaota  Insolvent 
Act,  a  debtor  is  not  entitled  to  a  Jury  trlaL  Bs 
Howea,  8BlCinn.4O0L 

As  to  trial  by  Jurr  how  aflaoted  br  Bersntt 
Amendment  to  the  OonsUtutton.— eeenots  toJua- 
tioes  of  N.  T.  T.  U.  S.  Bk.  ».  p.  W. 

Am  to  jury,  ot  what  number;  praotloe  In  regard 
to;  Ulneai  or  Insaidty  of  one;  thirteen  or  elevaa 
Jurors;  wrong  poaon  servingas  Juror  bymistaks^ 
— seefiots  to  Sllsby  t.  Foote.  Bk.  14,  p.  aM. 

As  to  causes  of  ohaUenge  of  juron  and  their 
quaUflcatloiis,— see  note  to  CUnton  t.  Kiglebret&t, 
Bk.  ai,p.«i9. 

As  to  discharge  or  withdrawal  of  Jnior  befcwe 
Terdlot;  effecttof,—aee  note  to  U.  8.    Fares,  Bk. 
p.  las. 

AstothequesUouiof  law  and  fact.  fOr  oonrt  or 
Jnry.tncivll  and  criminal  OBSSSiaseiiolsto  Kbst 
T.  JMawaialna,  0».  U.a,  pulNL 
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SCFBDtB  CknJBT  or  «X  UlTRBD  Stathl 


Oct.  Taauc, 


•.  A  prooeedtnK  by  wUch  ■  flue  and  tinprlwD- 
meot  are  ImposAd  upon  partle«  for  oon tempt  in 
TlolatiDff  the  InJUDCtiOD  of  Uw  oourt,  resularly 
lamied  in  ■  auit  to  wbloh  ther  were  partlea,  without 
trial  ttj  taiT,  k  due  prooeaa  of  lav,  whether  tlie 
contempt ooenrxed  In  the ooum  of  ftorlm&Ml  pnK 
eooding or  of  advU milt, 

1.  That  part  of  the  Statute  of  Iowa  ooooemlnff  the 
nle  ot  llquon  which  dedarea  that  no  person 
•hall  own  or  ke^  or  be  in  Boy  way  oonoemed, 
engaged  or  employed  In  owniof  or  keeping,  any 
IntoxlcatlDff  liquors  with  Intent  to  sell  the  aame 
within  that  State,  and  all  the  prohiutorr  claneta 
of  the  Statute,  are  within  the  oonetitDtional 
powers  of  the  State  Leeislature. 

I.  It  Is  no  objection  to  the  Statute  that  ft  autboi- 
izee  a  proceeding  In  the  oatuie  of  a  suit  In  equity 
to  suppreas  the  manufacture  and  sale  of  intoxloat- 
Init  liquors  which  are  by  law  prohibited,  and  to 
abate  the  nuisance  which  the  Statute  dedarea 
■uob  aoti  to  be. 

[No.  101.] 

Submitted  Jan.  8,  iS90.  Deddtd  MarOiS,  1890. 

IN  ERBOR  to  the  Sttpreme  Cotirt  of  the 
State  of  Iowa  to  review  a  jud^ent  affirm- 
ing the  judgment  of  the  District  Court  of  Ply- 
XQOuth  County  in  that  Slate  impoaing  a  fine  and 
imprisonment  for  contempt  in  refunng  to  obey 
a  writ  of  injunction.  Affirmed. 
The  facta  are  stated  in  the  opinion. 
Reported  below.  09  Iowa,  24d. 
MettTS.  Argo  A  JUeDuffle  and  Willijum  A. 
HoKenney  for  plaintiiiB  in  error. 

Jfotr«.  J.  S.  Strabel.  Rulut  A  Bart,  8. 
M.  Manh  and  A.  J.  Bmker,  Attj/-Oen.  of 
Iowa,  for  defendant  in  error: 

The  power  to  punish  for  contempt  la  not 
limited  to  courts  of  law.  It  may  be  exerdsed 
in  Moper  casea  by  courts  of  equity. 

Sx  parte  Hamilton,  ffl  Ala.  68;  Chaffee  t. 
Quidniek  Cb.  18  R  L  448.  444;  3t  parte 
Walker,  25  Ala.  100;  WikU  v.  Silva,  70  Ga. 
717;  QoodmUey.  MUlimann,  66  111.  626;  State 
v.  Matthew,  87  N.  H.  468;  Mariner  v.  I>yer, 
%  Me.  169. 

A  proceeding  in  the  court  below,  for  coo- 
tempt  of  court,  la  not  reviewable  cm  appeal  or 
writ  of  error. 

Hayee  v.  Fiteher,  102  U.  S.  131  (26:96);  Ex 
parte  Kearney,  20  U.  S.  7  Wheat.  88  (5:891); 
2iew  OrUaru  v.  N.  T.  Mail  Stsamship  Co.  87 
U.  S.  20  Wall.  887  (22:864). 

The  prohibitions  contained  in  the  first  twelve 
Oonatitutional  AmendiaeDts  were  not  designed 
aa  limits  upoo  the  itate  governments  In  refer- 
ence to  (heir  citizens,  but  exclusively  upon 
federal  power. 

Ban-on  v.  Baltimore,  82  U.  S.  7  Pet.  247 
(8:678);  Fox  v.  Ohio,  46  U.  B.  6  How.  410  (12: 
218);  Ohio  Meehania  AT.  Bank  v.  Thomat.69  D. 
8.  18  flow.  864  (15:460);  TaiteheU  v.  Gtmrnon- 
wealth,  74  U.  S.  7  Wall.  824  (19:228);  Preeter  v. 
lUirurie.  116  U.  8.  86S  (29:615). 

The  providon  9f  the  Federal  Constitution 
which  secures  to  evety  person,  when  value  ex- 
ceeds $20,  right  of  trial  by  jury,  has  no  applica- 
tion to  trials  in  state  courts. 

Edwarde  v.  BUioti,  88  U.  S.  21  Wall.  649, 
667  (23:490,  498);  McLean  v.  Leicht,  69  Iowa, 
407,  40a 

The  power  to  pmiish  for  contempt  is  not  in 
conflict  with  the  prorlilonR  of  the  Constitu- 
tion reqnlzing  the  trial  of  crimes  to  be  by  jury. 
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U.  8.  V.  Duane,  WaU.  C.  0. 102-106;  Bm 
parte  Ramitton,  61  Ala.  68;  Little  v.  State,  90 
Ind.  888-840. 

Mr.  JutHce  Miller  delivered  the  opinion  ot  [38] 
the  court: 

This  is  a  writ  of  error  to  the  Supreme  Coort 
of  the  State  of  Iowa. 

The  Judgment  which  we  are  called  upon  to 
review  Is  one  affirming  the  judgment  of  the 
District  Court  of  Plymouth  County  in  that 
State.  This  judgment  imposed  a  flue  of  flv« 
hundred  doUara  and  costs  on  each  of  Uie  six 
plalntlfls  in  error  In  this  case,  and  impribon* 
ment  in  the  jail  of  Plymouth  County  for  a  pe- 
riod of  three  montlis;  but  they  were  to  tn  re- 
leased from  confinement  if  the  fine  Imposed 
was  paid  wlthhi  thirty  days  from  the  date  of 
thejndgment 

liiis  sentence  was  pronounced  by  the  court 
as  a  punishment  for  contempt  in  refusing  to 
obey  a  writ  of  Injunction  issued  by  that  court, 
eajoinlog  and  restraining  each  of  the  defend- 
ants  from  selling,  or  keeping  for  sale,  any  in- 
toxicating liquors,  including  ale,  wine  Snd  beer» 
in  Plymouth  County,  and  tbe  sentence  was  im- 
posed upon  a  hearing  by  the  court,  without  a 
jury,  and  upon  evidence  in  the  form  of  affida- 
vits. 

It  appears  that  on  the  11th  day  of  June,  1885, 
separate  petitions  in  equity  were  filed  in  the 
Dutiict  Court  of  Pl^ontb  County  against 
each  these  plaintiffs  in  error,  praying  that 
they  Aonld  l>e  enjoined  from  selling,  or  keep- 
ing for  sale,  intoncating  liquors,  including  ale, 
wme  and  beer,  in  that  county.  On  tbe  6th  of 
July  tbe  court  ordered  the  issue  of  preliminary 
Injtmctlons  as  prayed.  On  the  7th  of  July  tbe 
writs  were  served  on  each  of  the  defendants  in  £33] 
eadi  proceeding  bv  the  sheriff  <i  IMymoath 
County.  On  tbe  84tb  of  October,  complaints 
were  med,  alleging  that  these  plaintiffs  in  error 
had  violated  this  injunction  by  Belling  intoxi- 
cating liquors  contrary  to  the  law  and  the  terms 
of  the  injunction  served  on  them,  and  aeking 
that  Uiey  be  required  to  show  cause  why  they 
should  not  be  punished  for  contempt  of  court. 
A  rule  was  granted  accordingly,  and  the  court, 
having  DO  personal  knowlrage  of  tbe  facts 
charged,  ordered  that  a  bearing  be  bad  at  ttie 
next  term  of  tbe  court,  upon  affidavits;  and  on 
the  Stb  day  of  March,  1886,  it  being  at  the  reg- 
ular term  of  said  District  Court,  separate  trius 
were  bad  upon  evidence  in  the  form  of  affida- 
vits, by  tbe  court  without  a  jury,  upon  which 
the  plaintiffs  were  found  guilty  <A  a  violaHoD 
of  the  writs-of  injunction  issued  In  said  causey 
and  a  sentence  of  fine  and  imprisonment,  as  al- 
ready stated,  entered  agaiust  them. 

Each  plaintiff  obtained  from  the  Supreme 
Court  of  the  Slate  of  Iowa,  upon  petition,  a 
writ  of  certiorari,  in  which  it  was  aUeged  that 
the  District  Court  of  Plymouth  Coun^  bad 
acted  without  jurisdiction  and  illegally  m  ren- 
dering this  Judgment,  and  by  agreement  of 
counsel,  and  with  the  consent  of  the  Supreme 
Court  of  Iowa,  the  cases  of  tbe  six  appellaoU 
in  this  court  were  submitted  tofiether  and  tried 
on  one  transcript  of  record.  That  court  af- 
firmed tbe  Judgment  of  the  District  Court  <A 
Plymouth  County,  and  to  that  Judgment  of  af- 
firmance this  writ  of  error  is  prosecuted. 

Tbe  errors  assigned  here  are  that  the  Supreme 

m  U.S. 


Digitized  by  Google 


t88B. 


lEiiAHBBum  T.  Omsm  Oomr  m  FLntoim  Oorarr,  Iowa. 


81-10 


Coart  of  Iowa  fiUkd  to  siTe  affect  lo  clausa  8 
«f  section  2  of  article  III.  of  the  Comtituttoo 
of  tbe  Uoited  States,  which  provides  that  the 
trial  of  all  crimes,  except  in  cases  of  impeach- 
ment, shall  be  by  jury,  and  also  to  the  provia- 
loQB  ol  article  VI.  of  tbe  Amendments  to  the 
Constitution,  which  provides  that  in  all  crim- 
inal prosecutions  the  accuaed  shall  enjoy  tbo 
right  to  a  apeedy  and  public  trial  by  an  impar- 
tiat  jury. 

The  second  asstgnment  is,  that  the  Supreme 
Court  of  Iowa  erred  in  holding  that  plaintiffs 
could  be  fined  and  imprisonedwitbout  first  be- 
ing presented  by  a  sraud  Jury,  and  could  be 
tried  on  ex  parte  affldaTitB;  which  decblon.  It 
1^*3  Is  Baid,  is  in  conflict  with  and  contnuy  to  the 
provisions  of  both  articles  V.  and  v  I.  of  the 
Ameodmeoia  to  the  Constitution  of  the  United 
States,  the  latter  of  Thich  provides  that  in  all 
criminal  prosecutio'  3  the  accused  sliall  enjoy 
the  right  to  be  coofronted  by  the  witnesses 
a^nst  him. 

Tbe  fourth  assignment  la.  that  the  Supteuie 
Court  erred  in  not  holding  that  section  12  of 
chapter  148  of  tbe  Acts  oi  the  Twentieth  Oen- 
eral  Asfiemblj  of  Iowa  is  In  conflict  with  arti- 
cle YIII.  of  the  Amendments  to  the  Constitu- 
tion of  the  United  States,  which  provides  that 
excessive  floes  shall  not  be  imposed  nor  cruel 
and  unusual  puniabmenta  inflicted.  These 
three  assignments,  as  will  be  presently  aeeo, 
nuj  be  dispos^  of  together. 

The  third  assignment  is,  that  the  Supreme 
Court  of  Iowa  erred  In  not  holding  that  said 
thapter  143  of  the  Acta  of  the  Twentieth  Gen- 
eral Assembly  of  Iowa,  and  especially  section 
12  of  said  chapter,,  is  void,  and  in  conflict  with 
■ection  1  erf  article  XIV.  of  the  Ameodmeote 
10  the  Constitution  of  the  United  States,  in  this, 
that  it  deprives  persons  charged  with  selling 
Intoxicating  liquors  of  the  equal  protection  of 
the  laws,  and  it  prejudices  the  rights  and  priv- 
ileges of  that  particular  class  of  persons,  and 
denies  to  them  the  r^t  of  trial  by  Jury,  while 
id  all  other  proeecailons  the  accused  must 
first  be  presented  by  indictment,  and  then  have 
tbe  bmeflt  uf  trial  by  a  jury  of  bis  peers. 

Tfaefirst  three  of  these  assignments  of  error, 
as  we  have  stated  them,  being  the  flnt  and 
•ecood  and  fourth  of  the  assignments  as  num- 
bered in  the  brief  of  the  plaintiffs  in  error,  are 
disposed  of  at  0DC8  by  the  principle  often  de- 
cided by  tliis  court,  that  tbe  first  eight  articles 
of  the  Amendments  to  tbe  OoDstitutioo  have 
reference  to  power*  exercised  by  the  govern- 
ment of  the  United  States  and  not  to  those  of 
tbe  States.  Livingtton  v.  Moore,  82  U.  S.  7 
Pet.  489  [8:  7511;  The  Jviticu -v.  United Statea, 
ttvrray,  76  U.  B.  8  Wall.  274  [19;  8581;  Ed- 
vardM  V.  EUioU,  88  U.  S.  21  Wall  682  [22:  4871; 
United  Statet  t.  OruMank^  U.  8. 542 
6881;  Walker  t.  Savvinet,  08  U.  8. 90  [88:  8781; 
Jibx  V.  (^io,  46  U.  S.  6  How.  410  [12:  218]; 
Bt^mea  v.  Jenniton,  89  U.  8.  14  Pet.  540  [10: 
Prmer  v.  lUiiwia.  116  U.  8.  252  [29: 615]. 
rasi  limitation,  therefrae,  of  articles  V.  and 

'  VL  and  YIIL  of  tboM  Amendments  bcdng  in- 
tendad  exclnrirdy  to  apply  to  tin  powers  ex- 
erdaed  bythegoveramentoftheUiuted  States, 
whetiier  oy  Oongresa  or  by  the  judiciary,  and 
jiot  as  limitations  upon  the  powers  of  the 
Sutea,  can  bafe  no  ap^Ueation  to  tbe  present 
case,  and  tbe  isnMalMBrTatioalsiiion  ofarloaa- 
W  U.  8. 


It  time  In  r^ard  to  danae  8  of  SBctitm  8  of  sr- 
ude  III.  of  the  original  Constitution,  that  tbe 
trial  of  all  crimes,  except  in  cases  of  impeach- 
ment, diall  be  by  Jury.  This  article  III.  of  tbo 
Constitution  is  lotenaed  to  define  the  Judicial 
power  of  the  United  States,  and  it  is  in  regard 
to  that  power  that  tbe  declaration  is  made  that 
the  trial  of  all  crimes,  except  in  cases  of  im- 
peachment, shall  be  by  Jury.  It  is  impossible 
to  examine  tbe  accompanying  provisions  of  the 
Constitution  without  seeing  very  clearly  that 
this  provision  was  not  Intended  to  be  aiqdied 
lo  tnals  in  tbe  state  courts. 

This  leaves  us  alona  the  assignment  of  error 
that  tbe  Supreme  Court  of  Iowa  disregarded 
tbe  provisions  of  section  1  of  article  XIV.  of 
the  Amendmenta  to  the  Constitution  of  tbe 
United  States,  because  it  upheld  the  Statute  of 
Iowa,  which  It  ia  supposed  by  counsel  deprives 
persons  charged  with  selling  Intoxicating  liq- 
uors of  the  equal  protection  of  the  law,  abridgea  rggi 
their  rights  and  privileges,  and  denies  to  them  ^  ** 
the  right  of  trial  by  jury,  while  in  all  other 
criminal  prosecutions  toe  accused  must  beK»e- 
seated  by  indictment,  and  then  have  tbe  benefit 
of  trial  by  a  jury  of  his  peers. 

The  first  observation  to  be  made  on  this  sub- 
ject is,  that  the  plaintiffs  In  error  are  seeking  to 
reverse  a  judgment  of  the  District  Court  of 
Plymoutb  County,  Iowa,  imposing  upon  them 
a  fine  and  imprisonment  for  violating  the  in- 
junction of  tbat  court,  wbicb  bad  been  rmlar 
ly  Issued  end  serred  upon  them.  Of  the  Inten- 
tional violation  of  this  injunction  by  plaintiffs 
we  are  not  permitted  to  entertain  any  doubt, 
and,  if  we  did,  the  record  in  the  case  makes  It 
plain.  Neither  is  it  doubted  that  they  bad  a 
regular  and  fair  trial,  after  due  notice,  and  op- 
portunity to  defend  themselTes  in  open  court 
at  a  regular  term  thereof. 

The  contention  of  these  parties  Is,  that  they 
were  entitled  to  a  trial  by  fury  on  the  question 
as  to  whether  they  were  guilty  or  not  guilty  of 
the  contempt  charged  upon  them,  and  because 
they  did  not  have  this  trial  by  jury  they  say 
that  they  were  deprived  of  their  liberty  without 
due  process  of  law  within  tbe  meaning  of  the 
Fourteenth  Amendment  to  the  Constitution  of 
tbe  United  States. 

If  it  has  ever  been  understood  that  proceed- 
ings according  to  the  common  law  for  con- 
tempt of  court  have  been  subject  to  tbe  right 
ol'  trial  by  Juir,  wc  have  been  unable  to  find 
any  instance  of  It.  It  has  always  been  one  of 
tbe  attributes— one  of  the  powers  necessarily  In- 
cident to  acourt  of  Justice— that  itshould  have 
this  power  of  vindicating  Its  dignity,  of  enforc- 
ing lu  orders,  of  protecting  itself  from  insult, 
without  tbe  necessity  of  calling  upon  a  Jury  to 
aidst  It  in  the  exercise  of  this  power. 

In  the  case  in  this  court  of  Bk  parte  Terra, 
128  U.  S.  289  [82: 405],  tbU  doctrine  is  fully 
asserted  and  enforced,  quoting  the  language  of 
the  court  ia  tbe  case  of  Anderaon  v.  Dunn,  19 
U.  S.  6  Wheat.  204,  227  [5:242,  247],  where  it 
was  said  that  "courts  of  fustice  are  universally 
acknowledged  to  be  vested,  by  their  very  crea- 
tion, wltb  power  to  Impose  dlence,  respect  and  1-371 
decorum  in  tbdr  {iresence,  and  submission  to  ** 
Uieir  lawful  mandates;"  dting  also  with  appro- 
bation tbe  language  of  the  Supreme  Judfdal 
Court  of  Haasacbiuetts  in  CairUerighte  date 
114  Hhb.       S88»  tet  "the  wammaij  powei 
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to  oommit  and  ponlih  for  eootanpt  tending 
to  otMtnict  or  degrade  the  adnlnlBtntlaB  of 
justice  is  inherent  In  conrti  of  chanoeiy  and 
other  raperior  courts,  u  essential  to  the  ezecu- 
tloD  of  tlieir  powers  and  to  the  maintenance  of 
their  authority,  and  Is  part  of  the  law  of  the 
land,  within  the  neanlDg  of  Magna  Charta  and 
ta  the  twelfth  article  of  our  Declaration  of 
Rights. " 

And  this  court,  te  Tnrtf*  Gate,  held  that  a 
sommaty  proceedtog  of  the  circuit  court  of 
the  Uuited  States  wluiout  a  juir,  imposing  up- 
on Terry  impriflonment  for  the  term  of  nz 
months,  was  a  valid  exercise  of  the  powers  of 
the  conrt,  and  that  the  actlm  of  the  circuit 
conrt  was  also  without  error  in  refudng  to  grant 
Urn  a  writ  of  habeas  oorpua.  The  case  of  Ter- 
-y  came  into  this  court  uik>d  applicatfon  for  a 
writ  of  habeas  corpus,  and  presented,  as  the 
case  now  before  us  does,  tbequestion  of  the  au- 
thority of  the  drcuit  court  to  Impose  this  im- 
prisonment on  a  summary  hearing  without 
those  regular  proceedings  which  include  a  trial 
by  Jury,  which  was  afSrmed.  The  atlU  more 
recent  cases  of  ^parttfSatim,  181  U.S.  S67  [38: 
IfiO),  and  Bx  parte  C^iddy,  181  U.  S.  280  [88: 
154li  assert  very  strongly  the  same  principle. 
In  Ex  parte  Ht)bin»n,  86  U.  &  19  Wall.  60ff 

Ea:  206].  thfa  oowt  speaks  In  the  fOUowing 
ogoage: 

"The  power  to  punish  for  contempts  is  In- 
herent in  all  courts.  Its  existence  Is  essential 
to  the  preservation  of  order  in  Judicial  proceed- 
ings, and  the  enforcement  of  the  Judgment^ 
orders  and  writs  of  the  courts,  and  consequeDt- 
ly  to  the  due  administration  of  justice.  The 
moment  the  courts  of  the  United  States  were 
called  into  existence  and  invested  with  Jurisdic- 
tion over  any  subject,  they  became  possessed  of 
this  power.  But  tiie  power  haa  been  limited 
and  defined  by  tbe  Act  of  Congreas  of  Msrch 
8d,  1881.   (4  Stat.  487.)" 

The  Statute,  now  embodied  in  g  of|th« 
Revised  Statutes,  reads  as  follows: 

rnfii  "The  power  of  tbe  several  courta  of  the 
L*>**J  United  Sratea  to  Issue  aitacbments  and  loflict 
summary  punishments  for  cooiempta  of  court 
shall  not  he  construed  to  extend  to  any  cases 
•txcept  tlie  misbehavior  of  any  person  or  per- 
sons In  tbe  presence  of  tbe  saia  courts  or  so 
near  thereto  as  to  obstruct  the  administration 
of  justice,  the  misbehavior  of  a^  of  the  offl- 
cera  of  the  said  courts  In  their  ofncial  transac- 
tioQS,  and  the  ditobeduna  or  reai$tan€f  by  any 
officer  of  the  taid  eourti,  party,  furor,  leitneu  or 
any  other  pereon  or  pertoua  to  any  iavftU  lerii, 
proeeai,  order,  rute,  decree  or  command  ^  the 
midetntrta." 

It  win  thus  be  seen  that  even  in  the  Act  of 
Ctongress,  intended  to  limit  the  power  of  the 
courts  to  punish  for  contempts  of  its  authority 
by  summary  proceedings,  there  is  expressly  left 
the  power  to  punish  In  this  summary  manner 
the  disobedience  of  anv  party  to  any  lawful 
writ,  proceas,  order,  rule,  decree  or  command 
of  Bald  court.  This  Statute  was  only  designed 
for  the  government  of  the  courta  of  the  United 
States,  and  the  opinions  of  this  court  in  the 
cases  we  have  already  referred  to  show  conclu- 
sively what  was  the  nature  and  extent  of  the 
power  Inherent  in  tin  oourta  of  the  States  hy 
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virtue  of  thdr  wganlcatlon.  and  thai  the  pun- 
Ishments  which  thoy  were  authorized  to  Inflict 
for  a  disobedience  to  their  writs  and  orders  waa 
ample  and  summary,  and  tlid  not  require  tb« 
interposition  of  a  jury  to  find  tbe  facts  or  as- 
sess tbe  punishment  This,  then.  Is  due  pro- 
cess of  law  In  regard  to  contempts  of  courts, 
was  due  process  of  law  at  the  time  tiie  Fonr^ 
teenth  Amendment  of  the  Federal  OonatltutlCB 
was  adopted,  and  nothing  has  ever  changed  It 
except  such  statutes  as  Congress  may  have  en- 
actea  for  the  courts  of  the  United  States,  and 
as  each  State  may  have  enacted  for  thegovem> 
ment  of  its  own  courts. 

So  far  bom  anv  atatate  om  thli  auhject  Ha- 
iling the  power  of  the  courts  of  Iowa,  the  Act 
of  the  Legislature  of  that  State,  authorizing  tho 
injunction  which  these  partiea  are  charged  with 
violallng,  expressly  declares  that  for  violating 
such  Id  junction  a  person  doing  so  shall  be  pun- 
Ished  for  the  contempt  by  a  fine  of  not  leas  than 
five  hundred  or  more  than  a  thousand  dollan^  raot 
or  by  imprisonment  in  the  county  jail  not  more  1-*"'^ 
than  six  months,  or  by  both  such  fine  and  im- 
prisonment, in  the  discretion  of  tbe  court.  So 
that  tbe  proceeding  by  which  the  fine  and  im- 
prisonment imposed  upon  these  parties  for  con- 
tempt In  violating  the  injunctloo  of  the  court, 
regularly  issued  in  a  suit  to  which  tbey  wero 
parties,  la  due  prooeaa  of  law,  and  always  has 
been  due  procc^  law.  and  is  tbe  process  or 
proceeding  by  which  courts  have  from  time  la- 
memorial  enforced  the  execution  of  their  or 
dera  and  decrees,  and  cannot  be  said  to  dcprivt 
the  parties  of  tbeir  liberty  or  property  without 
due  process  of  law. 

The  counsel  for  pluntifls  In  error  seek  to 
evade  the  foroe  of  thta  reaaoolng  by  tbe  propo- 
dtloD  that  the  entire  Statute  under  which  thia 
Injunction  waa  Issued  Is  in  the  nature  of  a  crim- 
inal proceeding,  and  thattbecontempt  of  court 
of  which  these  parties  have  been  found  guilQr 
is  a  crime  for  the  punishment  of  which  tlugr 
have  a  right  to  trial  by  Jury. 

We  cannot  accede  to  thIa  view  of  Uie  subject 
Whether  an  attachment  for  a  cootemi^  of 
court,  and  tbe  judgment  of  tbe  court  punish- 
Ing  the  party  for  such  contempt.  Is  In  itself  es- 
sentially a  criminal  proceeding  or  not,  we  do 
not  find  It  necessary  to  decide.  We  simply 
hold  that,  whatever  Its  nature  may  be,  it  isaa^ 
offense  against  tbe  court  and  agatnat  the  ad-' 
mlnlatration  of  Justice,  for  which  couris  hav» 
always  had  the  right  to  punish  the  partv  by 
summary  proceeding  and  without  trial  by  Jury; 
and  that  In  that  sense  it  is  due  process  of  law 
within  the  meaning  of  the  Fourteenth  Amend- 
ment of  the  Constitution.  We  do  not  suppose 
that  that  provision  of  tbe  Constitution  was  ever 
intended  to  interfere  with  or  abolish  thepowere 
of  the  courts  in  proceedings  for  contempt, 
whether  this  contempt  occurted  In  the  courat 
of  a  criminal  proceeding  or  of  a  dvil  suit. 

We  migfat  rest  the  case.'here;  but  the  plain- 
tiffs in  error  fall  back  upon  the  propositioB 
that  the  Statute  of  the  Iowa  Legislature  con- 
cerning the  sale  of  liquors,  under  which  this 
Injunction  was  issued,  is  itself  void,  aa  depriv<- 
Ing  the  partiea  of  their  property  and  of  tbeir 
liberty  without  due  process  of  taw.  We  are 
not  prepared  to  say  that  this  question  arises  la 
the  present  case.  Tbe  principal  suit  in  which 
the  u  jnnctloD  was  tamed,  far  the  contempt  of 
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(401  fvbich  these  parties  hare  been  sentenced  to  Im- 
prlsonmeDt  and  to  pay  a  floe,  hai  never  been 
tried  ao  far  as  thia  record  showt.  We  do  cot 
know  whether  the  parties  demanded  a  trial  bj 
jury  oo  the  question  of  their  guilty  violation  of 
that  Statute.  We  do  not  know  that  they  would 
have  been  refused  a  trial  by  jury  if  they  had 
demanded  it.  Until  the  trial  of  that  case  has 
been  bad  they  are  not  injured  by  a  refusal  to 
grant  them  a  jary  trial.  It  la  the  well-settled 
doctrine  of  thu  court  that  a  part  of  a  statute 
may  be  void  and  the  remainder  may  be  valid. 
That  part  of  this  Sutute  which  declares  that 
DO  person  shall  own  or  keep,  or  be  in  anv  way 
concerned,  engaged  or  employed  fn  ownlng  ur 
keeping,  any  Intoxicating  liquors  with  intent  to 
aeU  the  same  within  this  State,  and  all  the  pro- 
faibitory  clauses  of  the  Statute,  have  been  hdd 
by  this  court  to  be  within  the  constitutional 

Siwers  of  the  State  Legislature,  In  the  cases  of 
ugler  v.  Kajua*.  133X1.  S.  628  [81:  2061.  and 
iW2  T.  iVnnwtaMui.  127  U.  S.  671)  [88: 358J. 

ir  the  objection  to  oe  Statute  la  that  it  au- 
thorizes a  proceeding  In  the  nature  of  a  suit  in 
equity  to  suppress  ttie  manufacture  and  sale  of 
intoxicating  liquors  which  are  by  law  prohib- 
ited, and  to  abate  the  nuisance  which  the  Stat- 
ute declares  such  acts  to  be,  wherever  carried 
on,  we  respond  that,  so  far  as  at  present  ad- 
vised, it  appears  to  us  Utat  all  the  powers  of  a 
court,  whether  at  common  law  or  in  chancery, 
may  be  called  into  operation  by  a  legislative 
body  for  the  purpose  of  suppressing  thu  objec- 
tionable tra£Bc:  and  we  know  of  no  hindrance 
to  the  Constitution  of  the  United  States  to  the 
form  of  proceedlnss,  or  to  tlw  court  in  which 
this  remedy  shall  be  had.  Certainly  it  seems 
to  us  to  be  quite  as  wise  to  use  the  processes  of 
the  law  and  the  powers  of  the  court  to  prevent 
the  evil  as  to  punish  the  offense  as  a  crime  af- 
ter it  has  been  committed. 

We  think  it  was  within  the  power  ot  the 
Court  of  Plymouth  County  to  issue  the  writs  of 
(ojuQctlon  in  these  cases,  and  that  the  disobedi- 
ence to  them  by  the  plaintiffs  in  error  subject- 
ed them  to  the  proceedinga  for  contempt  which 
were  hafl  before  that  court. 
7^  judgment     th»  Buprmt  Qmrt^  Jtnao 
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toitt—Jlnal  judgment— eate—^futttoM  mtas> 
abU-^^exceptian$   mit  ef  error  proper— 
dene»-~knoiBledg»  qf  wiU—intlruilim. 

L  TUi  eourt  has  jnilsdlotlon  to  reexamine  ant 
wvwie  or  afllrm  the  final  judgment  of  tbe 
prante  Court  of  the  Dlatrlot  of  Oolumbta,  afflrm- 
f  Off  an  order  of  the  same  court.  In  special  term, 
admitting  «  will  to  prolwte  and  record,  where 
suoh  final  judgment  and  order  afleota  the  owner- 
aUp  or  ^MvoslUonof  property  of  a  greater  ratus 
thanfVDOi- 

t.  An  order  to  the  Snpreme  Oourt  of  the  District, 
at  special  term,  admlttiiw  a  will  to  probate  and 
record.  Is  a  final  Judgment  revlewtoble  bf  the  geo- 
eral  term.. 

t,  AproceedlnfftaUieSnpreine  Oomtof  tlwDlB- 
trlot  involving  tbe  valldltjr.  as  a  last  will  and  te^ 
tament,  ot  an  Instrument  offered  tor  probate^ 
and  tts  admlaaloD  to  probate,  to  a  *Maae,"  the  final 
Judgment  tnwhtob  eanbe  here  levlewMl,  whoa 
tbe  value  ot  the  matter  In  dlapute  Is  sttSeleot. 

L,  Ao  appeal  to  the  general  term  from  tbe  final 
order  of  probate  made  in  the  spadal  term,  baaed 
upontheflDdlnsofaJiuT,  upon  isniea  tried  br 
them,  brings  Into  review  biaf ore  the  general  term 
all  the  questtona  of  law  that  an  properly  pre- 
•ented  by  the  blUof  ezoeptionf  taken  at  the  trial. 

&  An  appeal  to  this  court  from  the  final  judgment 
of  tlie  Supreme  Oonrt  of  the  District,  affirming 
the  order  of  prObiate,  brings  here  for  reexamina- 
tion all  tbe  questions  properly  arlalng  upon  ttioaa 
bills  of  ezoeptlODs. 

a.  A  proceeding  iDVoMng  the  orlgtoal  probate  of 
a  last  will  and  testament  Is  notatxlotlya  prooeed- 
ing  In  equity  and  may  be  tMronght  to  this  eourt 
upon  writ  of  error. 

f.  BvMenoethattbedeoedentreoelTedtbebiilkof 
hta  estate  by  breaking  the  will  ta  Us  grandfather 
la  Immaterbd  upon  the  taue  aa  to  whether  the 
paper  In  question  waa  or  waa  not  valid  aa  bla  last 
wlU  and  testament. 

8.  Testimony  that  one  of  tbe  legafieea,  about  the 
date  of  the  will,  had  knowledge  of  its  provisions, 
is  not  competent  upon  the  trial  of  tbe  Issue  aa  to 
competency  to  make  a  wlU. 

8.  It  was  not  error  to  refuse  an  instruetioo  re- 
quested, where  the  court  bad  already  fuUy  la> 
struct  ed  the  jury  upon  the  subject. 

[No.  179.1 

ArguedJan.  9, 10,1800.  Beaded  JfarOi  S.  1S90L 

PI  ERROR  to  the  Supteme  Court  of  the  Dis- 
trict of  Columbia  to  review  a  judgment  of 
the  Supreme  Court  of  the  IHstHct  of  Colnmbla 
in  General  Term  which  affirmed  the  final  order 
of  the  same  court  In  Special  Term  admitting  to 

Probate  the  last  will  and  testamentof  Levin  M. 
'owell.  Affirmed. 

The  facts  are  stated  In  the  opinion, 
Meurt.   John  4.  Joluuon*   Was.  O. 
JohnaoB  and  Wm,  Stone  Abert,  tor  [rialntiffs 

in  ernv: 


Attfivshmwtd  for  fraud, tn$antty, dnmA«nneM, 

dtireM,  undue  influenee,  tmbecQay,  ti^tsnejf  or  fraud 
on  mmritioe;  frim  upord  tn  ffuardian,  to  trustee  from 
cestui  que  trust,  to  executor  from  Mr,— aae  note  to 
Harding  v.  Handy,  Bk.  S,  p.  4tli 

Fraud  and  undue  injlvenc*  in  execution  of  wOIa 
Where  the  testator's  property  nmouoted  toffiOO,* 
ODD,  and  tbe  attorney,  who  was  alao  the  draughts* 
man  of  the  oodloll,  was  made  a  beneficiary  to  tbe 
extent  of  930,000;  and  the  evidence  showed  the  tea* 
lator  to  have  expressed  aflteetion  for  the  attomtiyi 
thatpaisoDs  war*  psassnt  who  beard  the  attorney 
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Scns.—Aa  to  fra%iA  and  undue  influmee  in  mcM- 
anee  of  deed  or  urtO,  see  note  to  Harding  t.  Handy, 
Bk.e,p.429. 

At  to  fraud  or  lOeQal  eoneUUration,  hote  far  wtU 
avoid  eontraet,  see  noCs  to  Anoatroog  v.  Tidsr,  Bfc. 

«,p.«a. 

.As  to  eoncdbtHoft  of  a  dssil  or  a  eontraet  to  SQiiav 
for  fraud,  eoneeeHmentormltrepreeentatlon,  see  lists 
bo  Keblett  V.  Maoteiland,  Bk.  E3.  p.  47L 

Am  to  when  deed  $et  aetdefor  loeoftneae  of  mind  or 
tgfhertHty  of  grantor,  aae  note  to  Alkire  v.  JewaU, 

ak.E*,  p.an. 
184  U.  H. 


47-68  Bdpbbhb  Court  w 

if  tfae  teautor  ncelTcd  bb  estate  from  one 
tmncb  of  bla  famny  and  by  bis  will  diverted  U 
tn  anotfaer,  it  wua  proper  circamstance  in  de- 
termlDiDg  the  reasoaableaess  of  the  wilL 

Davit  V.  Caltert,  6  GtU  ft  J.  807. 

It  is  always  competent  to  show  that  a 
leeatee  participated  in  the  preparation  of  the 
will  and  bad  knowledge  at  that  time  of  tts 
contents. 

Milton  r.  Hunter,  18  Bush,  163.  167.  168; 
Jaekaon,  Hoogland,  t.  Vail.  7  Wend.  125,  128; 
Morrii  t.  Stoket,  21  Ga.  552,  57^  671;  Fair- 
child  T.  BaKomb,  85  Vt.  898.  418;  Beall  t.  Cun- 
ningham, 1  B.  Mon.  899,  401. 

If  the  testator  be  once  proved  to  be  nnder 
tbe  dominion  of  a  persoD,  that  dominion  la 
presumed  to  continue  and  control  him, 

Hugvmin  v.  Basdey,  2  White  &  Tud.  Lead. 
Cas.  in  Eq.  (4tb  Am.  ed.)  1280,  and  cases  cited; 
Motcry  v.  Silber,  D  Bradf.  149,  163;  Taylor  v. 
WiU>um.  30  Mo.  806.  300,  810;  Newhoumf. 
Goodwin,  17  Barb.  286.  258;  I>ati$  Calmi^ 
6  GiU  &  J.  269,  808,  81],  812;  Boym  v.  Bm- 
borough,  6  H.  L.  Cas.  61;  Robert$  v.  Trawiek, 
17  Ala.  65. 

Less  proof  of  undue  influence  is  required 
where  it  is  already  proved  that  the  person  exert- 
ing it  occupies  a  peculiar  relation  of  trust 
aira  coofldeoce,  whlcb  is  itself  an  influence, 
and  where  that  person  is  a  large  beneficiary. 

Ilvguenin  t.  BateUa,  2'White  &  Tud.  Lead. 
Cas.  in  Eg.  (4tbAm.  ed.)  1274,  1277;  Mowryv. 
Silber.  2  Bradf.  133, 147, 149,  151;  Van  Pelt  t. 
Van  Pelt.  80  Barb.  188-140;  TyUr  T.  Oar- 
diner,  85  N.  Y.  659;  (yNeil  v.  Sfurray.  4  Bradf. 
820;  ifissfti  t.  Boyd,  66  Pa.  283,  298;  Harrel  r. 
Barra,  1  Davall  (Ky.)  20»:  Seara  t.  ^qfer,  6 
N.  Y.  268.  271^78;  NmOoum  t.  Ooodi^n,  17 


read  tbe  codioU  over  to  the  testator,— 7<Id,  that  the 
burden  of  proof  In  such  a  case  la  upon  the  proponent 
to  showiUutt  the  testator  f  iiUy  understood  tbe  nat- 
ure and  conaequenoes  of  [the  testamentarr  act 
Re  Boule.22  Abb.  N.  a  28B,  19  N.  Y.  &  R  B8^  Ae 
HarUn,  9B  N.  r.  19B;  Collier  v.  Idler.  1  Bradf.  M; 
Poet  V.  Mason,  91  N.  T.  889. 

A  person  of  sound  mind,  acting  wltb  full  knowl- 
•dire  of  her  affairs,  eompotent  to  understand  her 
rolationa  to  those  whom  she  wishes  to  benefit,  may 
bestow  her  tiountj'as  she  Ukee.  and  do  presumption 
of  unfair  deoUogcan  arise,  although  one  of  theben- 
eflciurles  happens  to  be  her  attomoT'.  Undue  in- 
flnenoe,  when  relied  upon  to  defeat  a  testamentary 
disposition,  must  be  proved  and  not  merelj  assumed 
to  exist.  Loderv.  Whelpley,  mN.T.239,19N.  T. 
B.  R.  est:  ite  Bmlth,  96  N.  T.  616. 

Tbe  rule  reiterated  that,  where  a  man  baa  a  wife 
Bvlnir  at  tbe  ttme  of  hls^irriage  to  decensed,  who 
was  Induced  to  marry  him  and  malie  a  will  In  bis 
favor  on  the  suppoeitloD  that  be  was  single,  ft  la 
fiich  a  fraud  as  vitiates  the  wlU.  Re  Hockwell^ 
Will,  18  N.  Y.  8.  It.  407;  Tilby  v.  Titby, »  Dem.  511, 

BrldenoeoC  undue  influence  by  the  wife  of  the  tes- 
tator to  lndu(«  the  wlli.  which  was  hirgely  In  her 
favor,  considered  and  held  InsulBcIenL  Mason  v. 
Vlllianta,  S8  Hun.  998. 

The  fact  tbe  tbe  wiil  was  left  for  Uyears  after  its 
execution  onchangcd  and  undtsturbed.—Held.'evl. 
denoe  In  favor  of  the  dellburata  purpose  of  the  tes- 
tator In  Its  ezeontlm.  As  Harold's  Will.  IB  M.  Y. 

Where  a  win  was  made  wtth  full  knowledge  of  Its 
affect,  when  the  testatrix  was  free  from  all  reetrain- 
tag  Influences,  the  facts  that  the  relatives  were  left 
kilDd]ceatolreuinBtanos8,ana  moelctf  the  proper^ 
beausathed  to  theasMtoal  aArisarof  4ka  tsalaMg. 
906 
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Barb.  236,  268,  269;  Barvey  v.  BuOent,  46  Ho; 
147,  152-164;  Rinne  v.  J<Sinton,  60  Barb.  77. 
78;  DaU  t.  Date,  88  N.  J.  Eq.  274,  276;  Mo- 
Laughlin  T.  MeDavitt,  63  K.  Y.  213,  219. 

Evidence  that  the  legatee  Improperly  In- 
fluenced the  testator  as  to  otfaer  important  mat- 
ters than  tbe  execution  of  said  will  Is  proper  to 
be  coniildered  by  the  juiy  as  tending  to  show 
that  she  did  improperly  Influence  him  to  make 
the  bequests  in  her  favor,  or  to  exclude  o^en 
of  his  next  of  kin  and  beua-at-law  from  a  par- 
ticipation in  bis  estate. 

Huguenin  v.  Baeeley,  2  While  &  Tud.  Lead. 
Cas.  in  Eq.  (4th  Am.  ed.)  1280;  Boyee  v.  Boa$. 
borough,  6  H.  L.  Oaa.  61;  Lewia  v.  Maaon,  109 
Mass.  171. 174;  IFeuh&um  r.  OeedwSn,  17  Barb. 
258. 

Evidence  that  a  beneficiary  under  tbe  will, 
instrumental  Id  procuring  the  preparation  and 
execution  of  tbe  same,  prevented  certain  of  the 
next  of  kin  or  beirs-at-law  of  said  testator,  who 
are  injured  by  said  wUI,  from  having  acceas  to 
him;  that  slie  misrepresented  such  next  of  kin 
or  heirs-at-law  to  the  aaid  testator,— ahowa 
undue  influenca 

2)/ler  V.  Gardiner,  dR  N.  Y.  692,  698;  ZWa- 
jWd  V.  Pariah,  26  N.  Y.  91-95;  Suguenin  v. 
BaeeUy,  2  While  &  Tud.  Lead.  Cas.  in  Eq. 
(4th  Am.  ed.)  1289. 

Mmr*.  Enoch  Tottm  and  Wm.  &  WM, 
for  defendants  Id  error: 

This  court  is  without  jurlsdlctioD  to  review 
this  cause  because  It  la  a  case  of  equity  Jnrisdio- 
tion,  and  cannot  be  brought  into  this  court  for 
review  on  a  writ  of  error,  and  the  motion  to  dis- 
miss shtHild  be  granted. 

Mauro  t.  Bitehie,  8  Unucih.  a  a  U7t  Breta. 
tUir  T.  Walu^m,  68  U.  a  82How.  118  (16:801); 


do  not  render  the  wIU  Invalid,  eapedally  where  II 
appeared  that  testatrix  was  not  pleased  with  her 
reladves.  Be  Hollohan^  Win,  M  K.  Y.  B.  B.  M9w 

Testatrix  gave  all  her  proiiei  ty  to  bar  minor 
grandson,  and  upon  hfs  death  wtthoat  Inne  to  her 
brothers,  slstras  and  nieces.  She  had  an  unfavora* 
ble  opinion  of  the  grandson's  father,  and  named 
her  l}rother,  in  whom  she  bad  full  oonfldence,  as 
executor,  with  autborltj'  to  manage  the  estate  for 
the  grandson.  Held,  that  the  facts  Indicated  no 
fraud  or  undue  Influence.  it« 'Boaecrans*  WUI,  H  N. 
Y.  S.  EL  483. 

The  fact  that  tbe  will  dlslnherlls  one  of  testator^ 
children  Is  not  alone  evidence  of  undus  inSuMMe^ 
Re  Hall's  Will.  21  N.  Y.  8.  B.  807;  Cndney  v.  Cudney, 
68  N.  Y.  192:  Harx  v.  HoQIynn,  88  H.  T.  SSTi  Us 
Martin.  K  N.  Y.  ISa. 

A  will  was  prepared  by  a  stranger  under  tbe  dl> 
rectlOD  of  testatrix's  son.  In  the  absence  of  testatrix. 
It  appeared  from  credible  testimony  that  testatrix 
heard  the  will  read,  and  expreeeed  ber  sattsfaotlon 
therewith.  The  whole  evidence  reviewed,  and  held 
not  aufllolent  to  Justify  a  flndlag  that  the  wlU  was 
the  result  of  the  son's  undue  Influence.  B«  John- 
eon's  WUI,  6  N.  Y.  Supp.  928. 

Will  contested  by  son  for  undue  influence,— facta 
of  its  execution  reviewed,  and  held  Insuflldent  evl- 
deoce  of  undue  Influenoe.  Rt  Whiter  WUI,  2S  N. 
Y.  8.  B.  88S:  Children's  Aid  Boole^  v.  Loverldge,  70 
N.  Y.  Bi»t;  Oudney  v.  Oudney,  48  H.  Y.  148. 

Bvldence  to  establish  undue  Influence  npon  an 
hiflnn  tes(ati»>,  oonstdered  and  held  InsuflMsnt  to 
defeatawilL  IfoEenna's  WIU,  4  N.  7.  Bapp^  iSl 

Tbe  famtllsr  rules  as  to  validity  of  a  provision  la 
the  will  of  an  Inflrm  and  Ignorant  penon  In  favor 
of  thadraftamaa,«pfiML  IULaaatDtXWm.tf]r. 
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Mayhevi  t.  Boper,  10  Gill  &  J.  866;  Walker  v. 
DretiUe,  79  tf.  8.  12  Wall.  440  (20:429);  U.  8. 
T.  J-adget,  70  U.  8.  8  Wall.  678  (18:111);  Me- 
Colium  y.  Eager,  48  U.  8.  2  How.  61  (11:179); 
The  San  Pedro,  16  U.  8.  3  Wbeat  182  (4:202); 
€arterT.OuUing,\2X].  S.  8Cranch,2Sl(8:653); 
V.  S.  V.  Emholt,  105  U.  8.  414  (26:1077);  Hayea 
T.  Fiaeher,  102  U.  S.  121  (26:95);  Surgetty.  la- 
pice.  49  U.  8.  8  How.  48  (12:982). 

Tlie  decree  of  the  special  term  admitting  the 
will  to  probate  and  frantiac'  letters  testamentary 
was  made  in  accoraancewilh  the  requirements 
of  the  statate  aod  was  rightly  made. 

Pegg  t.  Warford,  4  Md.  885;  Price  t.  Tavtor, 
21  Md.  363;  Van  Neu  T.  Fan  Ami,  47  U.  S. 
6  How.  62  (12:844). 

The  influence  which  will  avoid  and  annul  a 
will  must  be  a  present  coostraint,  sufficient  to 
OTercome  the  free  agency  of  the  testator  at  the 
time  the  will  was  made. 

Layman  t.  Oonreg,  60  Md.  286;  1  Bedf. 
WUb,  524.  584;  Bekertf,  Flmry,  48  Fa.  46. 

[48]     Mr.  Ju$tie»  Harlaa  deUvered  the  opinioo 
of  the  court: 

This  writ  of  error  brings  up  for  review  a 
judgment  of  the  Supreme  Court  of  the  District 
of  Columbia,  in  genernl  term,  wliicli  affirmed 
a  final  order  of  the  same  court,  in  special  term, 
admitting  to  probate  and  record  a  certain  writ- 
ing as  the  last  will  and  test.-iment  of  Levin  M. 
Powell,  who  died  in  the  City  of  Washington 
on  the  15th  dav  of  Januaiy,  1885.  That  in- 
Btrument  provlaed  for  the  disposUioD  of  prop- 
erty of  the  value  of  more  than  one  bundrnl 
thousand  dollars. 

At  October  Term,  1886,  of  this  court  a  mo- 
tion was  made  that  the  writ  of  error  be  dis- 
missed for  want  of  jurisdiction,  "because  the 
judgment  of  the  Supreme  Court  of  the  District 
of  Columbia  to  which  said  writ  of  error  was 
directed  is  not  a  final  judgment;"  and,  In  the 
■Iternntlve,  that  the  juagment  be  affirmed  be- 
cause the  writ  of  error  was  sued  out  merely  for 
delay.  That  motion  was  overruled.  Orm^y 
v.  WOA,  122  U.  B.  630  [30:  12491.  At  the 
present  term  a  second  motion  to  dismiss  was 
made;  this  time,  upon  the  ground  that  the  case 
is  one  of  equity  jurisdiction,  and  could  be 
brought  here  only  by  appeal. 

The  history  of  this  litigation,  as  disclosed  by 
the  record,  is  as  follows: 

Sarah  C.  Colmesnil,  one  of  the  heirs-at-law 
[40]  of  the  deceased,  presented  to  the  Supreme 
Court  of  the  District  of  Columbia,  boldiog  a 
ipecial  term  for  probate  business,  a  petition 
aJlegiog  that  the  above  writing — previously 
presented  to  that  court  for  probate  by  the  per- 
sons named  therein  as  executors — was  not  the 
last  will  and  testament  of  Levin  M.  Powell; 
that  by  reason  of  his  physical  and  mental  con- 
dition he  was  incompetent  to  make  a  will;  and 
that  if  his  ntfme  was  placed  to  that  writing  it 
was  not  done  by  bis  will,  but  bv  the  procure- 
roeot,  undue  influence  and  fraud  of  Harriet  C. 
Stewart,  one  of  the  persons  named  therein  as  a 
legatee. 

It  was  thereupon  ordered  that  the  following 
Issues  be  iranamitted  to  be  tried  in  the  circuit 
court  before  a  juiy: 

"First.  WhethCT  the  said  paper- wriliog 
purporting  to  be  the  last  will  and  testament  <n 
the  said  Levlo  H.  Powell,  bearing  dote  on  the 
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27th  of  October,  1884,  was  encated  and  at- 
tested In  due  form  of  law. 

"Second.  Whether  the  contents  of  satd 
paper-writing  were  read  to  or  bv  the  said  Levin 
H.  Powell  at  or  before  the  alleged  execution 
thereof  by  him. 

"Third.  Whetherthe  said  Levin  M.  Powell 
at  the  time  of  the  alleged  sigping  of  said  paper- 
writing  was  of  sound  and  disposing  mind  and 
capable  of  ezecutlng  a  valid  deed  or  contract. 

"Fourth.  Whether  the  said  writing  was 
executed  by  the  said  Levin  H.  Powell  under 
the  influence  of  suggestions,  importunlU'3  and 
uudue  persuasion  of  the  said  Harriet  C.  Stew- 
art, or  any  other  person  or  persons,  when  bia 
mind,  from  its  disordered,  dueased  and  enfee- 
bled state,  was  unable  to  resist  the  same. 

"Fifth.  Whether  the  execution  of  said  pa- 
per-writing waa  procured  \ij  fraud,  misrepre- 
sentatioD  or  uudae  infiueooe  or  persuasion  of 
the  said  Harriet  C.  Siewari,  or  any  other  per- 
son or  persons  acting  of  their  own  volition  or 
under  the  direction  of  the  said  Stewart." 

Subsequently,  in  the  Supreme  Court  of  the 
District,  holding  a  circuit  court,  on  order  was 
mode  that  upon  the  trial  of  the  above  issues 
before  a  jury,  Mrs.  Colmesnll  and  others  who 
had  filed  caveats  should  be  plaintiffs,  and 
Charles  D.  Drake  and  William  B.  Webb,  as 
the  proponents  of  the  last  will  and  testament 
of  the  deceased,  and  who  were  named  as  his  [50] 
executors,  should  be  defendants. 

The  verdict  of  the  jury  consisted  of  answers 
to  the  above  questions.  The  first,  second  and 
third  were  answered  In  the  affirmative;  the 
fourth  and  fifth  in  the  negative.  A  motion 
for  a  new  trial  having  been  overruled,  the 
caveators  prosecuted  an  appeal  to  the  general 
term,  which  affirmed  the  action  of  the  special 
term. 

At  a  subsequent  date  the  caveators  filed  in 
the  Supreme  Court  of  the  District,  holding  a 
special  term  for  what  is  called  orphans'  court 
business,  the  record  of  the  trial  of  the  Issues 
submitted  to  the  jury,  and  moved  that  the 
verdict  be  set  aside  upon  the  ground  that  the 
court  trying  those  issues  erred  in  rejeoing 
competent  testimony,  in  its  Instniclloos  to  the 
jury,  in  refusing  to  instruct  the  jury  as  re- 
quested by  the  caveators,  and  in  rulings  during 
the  trial  to  which  they  took  exceptions.  Thu 
motion  was  overruled,  and  an  order  was  made 
admitting  the  writing  in  question  to  probate 
and  record  as  the  will  of  Levin  H.  Powell, 
and  directing  letters  testamentary  to  issue  to 
the  persona  named  thoein  as  executors.  From 
this  last  order  an  appeol  was  taken  to  the  gen- 
eral term,  which  affirmed  the  order  of  the 
special  term  overruling  the  motion  to  set  aside 
the  verdict  of  the  jurv,  as  well  as  the  order  sd- 
mittiog  the  above  writing  to  probate  as  the  last 
will  of  the  deceased. 

The  qiustion  raised  by  the  flist  motion  to 
dismiss  for  want  of  jurisdiction  in  this  court, 
having  been  re-argued,  will  be  again  examined 
In  connection,  with  the  motion  to  dismiss,  upon 
the  ground  that  the  case,  in  any  event,  is  one 
of  equity  co^zance  to  be  brought  here  only 
by  appeal.  We  do  this  because  no  opinion 
was  delivered  when  this  motion  was  overruled 
at  a  former  term. 

The  defendants  in  error  contend,  In  effect, 
that  this  court  is  without  juriadictioo  to  review 
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an  order  of  the  Supreme  Court  of  tbe  District, 
by  Tiktue  of  which  a  wrltine  is  floally  admit- 
ted to  probate  as  the  last  will  and  testament  of 
the  pCTSon  signing  it,  whatever  may  be  tbe 
value  of  the  matter  in  dispute.  This,  (t  Is  ar- 
[511  8^^>  results  from  tbe  statutes  regulating  tbe 
Jurisdiction  of  die  courts  of  tbe  District,  and 
the  decisions  of  this  court  declaring  tbelrMwpe 
and  effect. 

Tbe  Act  of  February  27,  1801,  concerning 
ibe  District  of  Columbia  (2  Stat.  108),  created 
tbe  Circuit  Court  of  tbe  District,  with  all  tbe 
powers  in  such  court  and  the  judges  thereof 
that  were  vested  by  law  in  tbe  circuit  courts 
and  Jndgea  of  tbe  tircuit  courts  of  tbe  United 
States,  and  with  Jurisdiction  of  all  crimes  and 
offenses  committed  in  tbe  District,  and  of  all 
cases  in  law  and  equity  between  parties,  both 
or  either  of  which  shall  be  residents  thereof. 
The  eighth  section  of  tbe  Act  provided  that 
"any  final  judgment,  order  or  decree  in  said 
circuit  court,  wberein  tbe  matto-  in  dispute, 
exclusive  of  costs,  shall  exceed  tbe  value  of 
one  buudred  dollars,  may  be  re-examined  and 
reversed  or  affirmed  io  tbe  Supreme  Court  of 
tbfi  United  ytates,  by  writ  of  error  or  appeal, 
which  shall  be  proeecuted  in  the  same  manner, 
under  the  same  regulatlona,  and  tbe  same  pro- 
ceedings eball  be  bad  therein,  aa  is  or  shall  be 
provided  in  the  case  of  writs  of  error  on  judg- 
meois,  or  appeals  upon  orders  or  decrees,  ren- 
dered in  the  circuit  court  of  tbe  United  States. " 
The  same  Act  created  an  orphans'  court  in 
each  of  tbe  Counties  of  Washington  and  Alex- 
andria, Ibat  should  have  tbe  powera  and  per- 
form tbe  duties  prescribed  in  reference  to  such 
courts  in  Maryland,  appeals  therefrom  to  be  to 
tbe  Circuit  Court  of  the  District,  which  should 
therein  have  nil  tbe  powers  of  the  chancellor 
of  that  State.   %  12. 

Among  tbe  statutes  of  Maryland  then  In 
force  was  the  Act  of  1798,  which  authorized 
the  orphans'  court,  whenever  required  either 
party  to  a  contest  thet^n,  to  direct  a  plenary 
proceeding  by  bill  or  petition,  to  which  there 
should  be  an  answer  on  oath  or  affirmation, 
and  which  made  It  tbe  duty  of  the  court,  when 
either  party  required  it,  to  direct  an  issue  or 
issues  to  be  made  up  and  sent  to  the  court  of 
law  most  convenient  for  trying  the  same.  The 
Act  provided  that  such  courts  of  law  "shall 
have  power  to  direct  tbe  Jury,  and  grant  a  new 
trial,  aa  If  tbe  issue  or  usues  were  io  a  suit 
therein  Instituted,  and  a  certificate  from  such 
court,  or  any  Judge  thereof,  of  the  verdict  or 
finding  of  tbe  jury,  under  the  seal  thereof, 
shall  oe  admitted  by  the  orphans'  court  to 
rS£1  establish  or  destroy  the  claim  or  any  part 
thereof;"  also,  that  '*the  orphans'  court  shall 
give  judgment  or  decree  upon  tbe  bill  and  an- 
swer, or  upon  bill,  answer,  depositiiin  or  find- 
ing of  the  jury."  2  Kill's  Lews  Md.  chap. 
101,  sub.  cb^).  8,  g  20;  Deonia*  Probate  Laws 
D.  C.  67. 

By  tbe  Act  of  March  8, 1888  (U  Stat  768), 
the  Cfreutt,  District  and  Crimtnal  Courts  of 
tbe  District  were  abolished,  and  the  Supreme 
Court  of  the  District  was  estaUisbed  with  gen- 
eral Jurisdiction  In  law  and  equity,  and  with 
the  powers  and  jurisdiction  then  potraessed  and 
exercised  by  the  circuit  court.  That  Act  pro- 
vided that  one  of  the  Justices  might  bold  * 
District  Court  of  the  TTnited  Sutes  for  the 
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District  of  ColumMa  fo  the  same  manner 
and  with. the  same  powers  and  jurisdiction 
possessed  and  exercised  by  other  district  courts 
of  tbe  United  States,  and  s  criminal  court  with 
tbe  same  powers  as  were  exercised  by  the 
Criminal  Court  of  the  District;  that  special 
terms  of  such  supreme  court  should  be  held 
by  one  of  tbe  justices,  at  such  time  as  the  court 
In  general  term  should  direct,  and  by  which 
non-enumerated  motions  In  suits  and  proceed* 
ings  at  law  and  In  equity,  and  suits  in  equity, 
not  triable  by  Jury,  should  be  heard  and  tfe> 
termined,  such  justice,  however,  having  the 

Eower  to  order  any  auch  motion  or  suit  lo  be 
eard.  In  the  first  instance,  at  tbe  general  term; 
and  that  "any  party  aggrieved  by  any  order, 
judgment  or  decree,  made  or  pronounced  at 
aoy'such  special  term,  may,  if  tbe  same  in- 
volve tbe  merits  of  the  action  or  proceeding, 
appeal  therefrom  to  the  geoeral  term  of  said 
supreme  court,  and  upon  such  appeal  tbe  gen- 
eral term  shall  review  auch  order,  judgment  or 
decree,  and  atflrm.  reverse  or  modify  the  same, 
as  shall  be  just."  5.  It  also  provided  that 
"all  issues  of  fact  triable  by  a  jury  or  by  the 
court  shall  be  tried  before  a  single  justice; 
when  the  trial  is  by  a  jury,  at  a  circuit  court; 
and  when  the  trial  is  without  a  jury,  at  a  cir* 
cult  court  or  special  term."  %  7. 

Tbe  eighth  and  ninth  sections  of  the  Act  are 
as  follows: 

"  Sec.  8.  If,  upon  the  trial  of  a  cause,  an 
exception  be  tatien,  it  may  be  reduced  to  writ- 
ing at  the  time,  or  it  may  be  entered  on  the 
minutes  of  tbe  justice,  and  afterwards  settled 
In  such  mannor  as  mav  be  provided  by  tbe  [59) 
rules  of  tbe  court,  and  then  stated  in  writing 
In  a  case  or  bill  of  exceptions,  with  so  much  m 
the  evidence  aa  may  be  material  to  the  ques- 
tions to  be  raised,  but  such  case  or  bill  of  ex- 
ceptions need  not  be  sealed  or  signed.  The 
justice  who  tries  the  cause  may,  in  bis  discre* 
tion,  entertain  a  motion,  to  be  made  on  bis 
minutes,  to  set  aside  a  verdict  and  grant  a  new 
trial  upon  exceptions,  or  for  insufficient  evi- 
dence, or  for  excessive  damages:  Provided, 
That  such  motion  be  made  at  Uie  same  term 
or  circuit  at  which  tbe  trial  was  had.  Wbea 
such  motion  is  made  and  beard  upon  tiie  mitt- 
utes,  an  appeal  lo  tbe  eeneral  term  may  be 
taken  from  thededalon,  m  which  casea  bul  of 
excepltons  or  case  shall  be  settled  In  tbe  usual 
manner. 

"  Sec  9.  A  motion  for  a  new  trial  on  a  case 
or  bill  of  exceptions,  and  an  application  for 
judgment  on  a  special  verdict  or  a  verdict  taken 
subject  to  tbe  opinion  of  the  court,  shall  be 
be^  in  the  firat  Instance  at  a  general  tem." 

The  next  Act  of  Congress  having  any  bear^ 
Ing  upon  the  question  before  us  is  that  of  June 
21,  1870,  whicn  provides  that  the  several  gen- 
eral and  special  terms  authorized  by  the  Act  of 
March  8,  1863,  "  which  have  been  or  may  be 
held,  shall  be,  and  aredeclsred  to  bejieverally. 
terms  of  the  Supreme  Court  of  the  District  of 
Columbia;  and  the  judgments,  decrees,  sen- 
tences, orders,  proceedings  and  acts  of  said 
gener^  terms,  special  terms,  circuit  courts,  dis- 
trict courts  and  criminal  courts,  heretofore  or 
hereafter  rendered,  made  or  had,  shall  be 
deemed  Judgments,  decrees,  sentences,  wdan, 
proceedings  and  acts  of  said  sapreme  oontt; 
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provided.  That  Dotbtag  herein  contained  shall 
ftffect  the  right  of  apiKal  as  provided  b;  law." 

The  same  Artabolisbed  the  orphans'  court  and 
Invested  the  justice  holding  the  special  term 
of  the  supreme  court  for  that  purpose  with 
the  powers  and  jurisdiction  then  held  and  ex- 
ercised by  the  former  court,  subject,  however, 
to  the  provisions  of  the  flt'th  section  of  the  Act 
of  March  3,  1863,  giving  an  appeal  to  the  gen- 
erul  Iprm  from  any  order  involving  the  merits. 
16  Stat.  \m. 

The  provisions  of  the' Acts  of  1868  and  1870. 
80  far  as  they  regulate  the  lurisdlctiun  aud 
TKAi  practice  id  the  courts  of  this  District,  are  em- 
■■"J  bodied  in  chapter  28  of  the  Revised  Stntules 
of  the  District,  without  any  material  change. 

When  the  Revised  Statutes  of  1874  were  en- 
acted, the  jurisdiction  of  this  court  as  to  judg- 
ments or  decrees  of  the  Supreme  Court  of  the 
Dutrictwai  thus  defined:  '*The  final  ludg- 
nimi  or  decree  of  the  Supreme  Court  of  the 
Diotrict  of  Columbia,  Id  any  case  where  the 
matter  In  dispute,  exclusive  of  costs,  erceeds 
the  value  of  one  thousand  dollars,  may  be  re- 
examined and  reversed  or  atlirmed  iu  the  Su- 
preme Court  of  the  United  States,  upon  writ 
of  error  or  appeal,  in  the  same  manner  and  un- 
der the  same  regulations  as  are  provided  In 
cases  of  writs  of  error  on  judgments,  or  ap- 
peals from  decrees  rendered  in  a  circuit  court." 
Rev.  Stat,  g  705.  But  by  an  Act  approved 
February  25,  1870  (20  Slat.  820),  such  power 
of  review  was  extended  to  cases  where  the 
matter  in  dispute  exceeded  the  value  of  $2,500, 
exclusive  of  cosls;  and  by  an  Act  passed 
Mnrcli  3,  1885,  the  amount  was  increased  to 
$r>,000,  with  the  reservation  of  the  tight  of  ap- 
peal or  writ  of'  error,  without  regard  to  the 
sum  nr  value  in  dispute,  in  cases  involviug  the 
validity  of  any  patent  or  copyright,  or  In  which 
Is  drawn  in  question  the  validity  of  a  treaty  or 
statute  of,  or  an  authority  exercised  under, 
the  United  States.   88  Stat.  448. 

It  is  contended  oo  behalf  of  the  appellees, 
that,  although  this  court  has  jurisdiction  to  re- 
examine and  reveiae  or  affirm  the  final  judg- 
ment or  decree  of  the  Supreme  Court  of  the 
District  of  Columbia,  in  any  case  where  the 
value  of  the  matter  in  dispute,  exclusive  of 
costs,  exceeds  |S,000,  it  has  not  Jurisdiction  to 
re^xnmioe  the  final  judgment  of  that  court,  in 
general  term,  affirming  an  order  of  the  same 
court,  in  special  term,  admitting  a  will  to  pro- 
bate and  record,  although  such  final  judgment 
and  order,  unless  reversed,  may  affect  tbe 
ownership  or  disposition  of  property  of  a 
greater  value  than  that  amount.  And  this 
Tiew,  it  is  aripied,  is  sustained  by  tbe  decisions 
in  Van  Nm  v.  Van  Neu,  47  U.  S.  6  How.  62, 
67  [12:  344,  848],  and  Br*tBn  v.  WQey,  71  U.  B. 
4  Wall.  165  [18: 884].  We  are  of  opinion  that 
this  point  was  ndtber  loTolved  nor  decided  ia 
those  cases. 

Before  examining  those  cases  our  attention 
will  be  first  given  to  that  of  Carter  r.  Cutting, 
[551  13  U.  8.  8  Cranch,  261  [3:  6681.  That  was  an 
q^>ea1,  under  tbe  Act  of  1801,  from  a  judg- 
ment of  the  Circuit  Court  of  this  District,  af- 
flnnlng  a  judgment  of  the  Orphans'  Court  of 
Alexandria  County  (which  court  had  tbe  same 
jurisdiction,  and  was  created  by  the  same  Act, 
as  tbe  Orphans'  Court  of  WasbiDgtou  County), 
dismlssiog  a  petition  filed  for  toe  Terocatum 
W  V.  s. 


and  repeal  of  the  probate  of  a  will.  Two  ob- 
jections to  the  nppeal  were  urged  In  this  court: 
(1)  that  by  tbe  Act  of  1801  tbe  circuit  court 
had  only  the  power  of  the  chancellor  of  Mary- 
land, and  that  by  the  laws  of  Maryland  the 
decree  of  the  chancellor  was  final;  that  tbe 
decree  of  dismtssot  was  not  a  final  judgment, 
order  or  decree  of  the  circuit  court  wtierein  Uie 
matter  in  dispute,  exclusive  of  cosls,  exceeded 
|100.  Mr.  Jvttiee  Story,  speaking  for  the 
court,  said  as  to  the  first  objection:  *'  We  are 
of  opinion  that  the  conclusiveness  of  Its  sen- 
tence forms  no  part  of  the  essence  of  the 
powers  of  tbe  court.  Its  powera  to  act  are  as 
ample  independent  of  tbeir  final  quality  as 
with  it.  Besides,  the  Act  of  February  27, 1601, 
has  expressly  allowed  an  appeal  from  '  all  final 
judgments,  orders  and  decrees  of  tbe  circuit 
courts,'  where  the  matter  in  dispute  exceeds 
the  limited  value,  and  there  is  nothing  in  the 
context  to  narrow  the  ordinary  import  of  the 
language.  We  cannot  admit  that  coostructfon 
to  be  a  sound  one  which  seeks  by  remote  in- 
ferences to  withdraw  a  case  from'the  general 
provisions  of  a  statute,  which  is  clearly  within 
its  words  and  perfectly  consistent  with  its  in- 
tent. Tbe  case  of  Yovng  v.  Bank  of  Aln- 
andria.  8  U.  6.  4  Cranch,  384  [3:  655],  is,  in 
our  judgment,  derisive  against  this  objection." 
In  reference  to  the  second  objection,  it  was 
said:  "  It  is  conceded  by  both  parties  that  the 
estate  devised  to  the  respondent,  Sally  C.  Cut- 
ting, is  worth  several  thousand  dollars.  If, 
then,  the  probate  of  the  will  bad  any  legal 
operation  and  was  not  merely  void,  the  con- 
troversy as  to  the  validity  of  that  probate  was 
a  matter  in  dispute  equal  to  the  value  of  the 
estate  devised  away  from  the  heirs."  The  de- 
cree of  the  circuit  court  in  that  case,  dismissing 
the  petition,  was  reversed,  and  the  cause  re- 
maadedto  that  court  with  directions  to  pro- 
ceed to  a  bearing  upon  the  merits.  Tbe  cir- 
cuit court  was  thus  required  to  determine,  upon 
Its  merits,  the  Talidity  of  the  probate  of  a  will. 

The  caTo  of  Von  Neaa  v.  Van  Neiu  also  arose  [*»*] 
under  the  Act  of  1801.  It  iavolved  the  ques- 
tion whether  a  particular  person  was  the 
widow  of  an  intestate,  and  upon  that  question 
depended  tbe  right  of  that  person  to  have  let- 
ters of  administration  granted  to  her.  This 
issue,  having  been  raised  In  the  orphans'  court, 
by  petition,  was,  pursuant  to  the  Maryland 
Statute  of  1798,  sent  to  the  curcuit  court,  as 
originally  established,  for  trial  by  jurv.  Un- 
der the  Instructions  of  that  court  a  verdict  was 
returned  against  the  petitioner;  and  by  Its  as- 
der  tbe  flodiDg  of  tbe  jury  was  certified,  under 
seal,  to  the  orphans'  court,  where  the  petition 
was  dismissed.  From  that  order  a  wnt  of  er- 
ror was  brought,  raising  tbe  question  whether 
this  court  could  la^e  cognizance  of  the  case, 
and  inquire  whether  the  circuit  court  erred  in 
its  instruction  to  the  jury.  Chi^  Juttiee 
Taney,  speaking  for  the  court,  said:  **  It  Is 
true  Uie  orphans'  court  bas  no  power  to 
grant  •  new  trial,  and  Is  bound  to  consider  the 
fact  to  be  OS  found  the  jury;  and  conse- 
quently the  judgment  of  that  court  must  he 
against  tbe  plaintiff.  But  the  matter  in  con- 
test in  tbe  orphans*  court  Is  the  right  to  the 
letters  of  admlnistraUon.  And  it  Is  the  prov- 
ince of  Uiat  oourt  to  apply  tbe  law  upon  that 
mH^xX  to  the  fact,  as  established  1^  the  TCzdict 
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of  the  jury,  and  to  make  tbeir  decree  accord- 
inp\v,  refusing  to  revoke  the  letters  granted  to 
tLe  aefeDdaot,  and  dismissing  tfae  petition  of  the 
plaioliff.  The  suit  between  the  parties  must 
remain  stillpeoding  until  that  decree  is  pro- 
nounced. The  certificate  of  the  circuit  court 
la  nothing  more  tbao  evidence  of  the  finding  of 
the  jury  upon  the  trial  of  the  issue.  It  merely 
certifies  a  fact,  that  la  to  say,  that  the  jury  had 
so  found.  Aud  the  order  of  the  circuit  court, 
directing  a  fact  to  be  certified  to  another  court 
to  enable  it  to  proceed  to  judgment,  can  hardly 
be  regarded  aa  a  Judgment,  order  or  decree,  in 
the  legul  sense  of  these  terms  as  used  in  the  Act 
of  Congress.  Certainly  it  is  not  a  final  judg- 
ment or  order.  For  it  does  not  put  an  end  to 
the  suit  In  ihe  orphans'  court,  as  that  court 
alone  can  dismiss  the  petition  of  the  plaintiff 
which  la  there  pending;  and  no  other  court  has 
the  power  to  imss  a  judgment  upon  it.  A  ver- 
dict io  any  court  of  common  law,  if  not  set 
fSTI  uide,  lain  all  cases  conclusive  aa  to  the  fact 
^  '  found  by  the  jury,  and  the  judgment  of  the 
court  must  follow  it,  as  the  orphans'  court 
must  follow  the  verdict  in  this  case.  Yet  a 
writ  of  error  will  not  lie  upon  the  verdict" 

The  case  of  Brown  v.  Wiley  is  to  the  same 
effect.  That  case  arose  upon  a  petition  filed  in 
the  orphans'  court  before  the  Act  of  1863  was 
passed,  raising  the  question  whether  the  peti- 
tioner was  a  child  of  the  intestate,  and  as  such 
entitled  to  a  certain  fund  in  the  bands  of  an 
administratrix.  After  that  Act  was  in  force 
the  issues  were  submitted  to  a  jury  empaneled 
in  the  Supreme  Ck}urt  of  the  District,  at  special 
term,  and  was  determined  in  favor  of  the  peti- 
tioner. A  motion  for  a  new  trial,  on  excep- 
tions dulv  taken,  was  heard  at  general  term  acd 
overruled.  The  cause  was  then  remanded  with 
direction  to  proceed  according  to  law.  There- 
upon an  order  was  made  that  the  finding  of  the 
jury  be  certified  by  the  clerk  to  the  orphans' 
court,  which  was  still  ia  existence.  From  that 
order  a  writ  of  error  was  brought,  and  this 
court,  holding  that  it  was  not  a  final  order,  dis- 
missed the  writ.  That  this  was  the  utmost  ex- 
tent of  the  decision  is  manifest  from  the  follow- 
ing extracts  from  the  opinion  delivered  by 
CAiff  Juatiee  Chase: 

"The  case,  in  almoat  eveiy  partlculw,  ia 
identical  with  that  of  VanNettv.  VonlfeM. 
In  that  case,  aa  in  this,  an  issue  of  fact  was 
sent  out  of  the  orphans'  court  to  the  circuit 
court  to  be  tried  by  a  jury;  wastriedand  found 
in  the  negative.  Exceptions  were  taken  to  the 
rulings  upon  the  trial,  and  an  order  was  made 
certifying  the  finding  to  the  oiphana*  court. 
The  proceeding  was  brought  into  tJils  court  by 
writ  of  error,  wbich  was  dismissed  for  want  of 
jurisdiction.  .  .  .  The  order  certifying  the 
nndlne  to  the  orphans'  court,  in  the  case  of 
Van  Ness,  was  ideniical  in  effect  with  the  two 
orders  overruline  the  motion  for  new  trial,  and 
certifying  the  finding  in  the  ease  before  ua.  In 
each  case  the  exceptions  taken  at  the  trial  be- 
fore the  jury  were  overruled,  and  nothing  was 
left  for  action  in  the  court  before  which  uie  is- 
sues were  tried;  but  the  case  went  to  the  or- 

fibans'  court  for  final  judgment.   In  that  case 
t  was  held  that  the  order  was  not  one  which 
[581     could,  under  the  Act,  be  re-ezaraioed  on  writ 
of  error,  and  we  see  no  reason  for  a  different 
ruling  in  this.'* 
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Neither  of  the  above  cases  involved  the  pre- 
cise question  now  under  exandnation.  The  de- 
cision in  Carter  v.  Cutting  was,  that  the  final 
order  of  the  orphans'  court,  dtsmisalng  a  peti- 
tion which  sought  the  revocation  of  the  probate 
of  a  will,  could  be  reviewed  upw  its  meriu 
in  the  circuit  court,  and  tbat  the  final  order  of 
the  latter  court  could  be  re-examined  In  this 
court.  The  decision  in  Imth  Van  Nm  v.  Van 
Nets  and  Brotcn  v.  Wiley  was,  that  an  order  by 
the  circuit  court  in  the  first  case,  and  by  the 
Supreme  Court  of  the  District  In  the  other  case, 
which  directed  the  flndingof  the  jury  to  be  ce^ 
tified,  simply  directed  a  net  to  be  certified,  and 
therefore  was  not  a  final  judgment,  reviewable 
by  this  court.  In  none  of  the  above  cases  did 
the  question  arise,  whetherafinal  order — made 
after  the  trial  before  the  jury  of  the  issue  of 
will  or  no  will— admitting  to  probate  a  paper 
presented  as  the  laat  will  of  the  decedent,  was 
reviewable  upon  its  meriu,  by  thedrcuit  court 
while  the  Act  of  180t  was  in  force,  or  by  the 
Supreme  Court  of  the  District  after  the  passage 
of  the  Act  of  1863.  Nor  did  either  of  tliose 
cases  involve  any  question  as  to  the  jurisdic- 
tion of  this  court  to  re-examine  a  final  judg- 
ment affirming  an  order  of  probate.   The  latter 

?[uestion  la  now,  for  the  first  time,  presented 
or  determination. 
That  an  order  In  the  Supreme  Court  of  the 
District,  at  special  term,  admitting  a  will  to 
probate  and  record,  is  a  final  judgment,  can- 
not, it  seems  to  us,  be  disputed.  It  was  so  de- 
clared in  Van  Nesa  v.  Van  Neu  and  Brown  v. 
Wiley.  A  will,  admitted  to  probate  and  record 
by  a  court  of  competent  jurisdiction,  is  a  muni- 
ment of  title  for  all  receiving  properly  under 
it;  and,  until  the  order  so  admitting  it  to  pro- 
bate is,  by  some  appropriate  proceeding,  set 
aside  or  reversed,  stands  in  the  way  of  those 
who  may  have  resisted  the  probate.  In  every 
sense,  it  is  a  final  adjudication.  And  that  an 
order  of  probate  made  in  the  Supreme  Court  of 
the  District,  special  term,  is  reviewable  by  the 
general  term,  is  made  clear  by  the  provision 
tbat  a  party  aggrieved  by  any  order,  judgment 
or  decree  in  a  special  term,  involving  the  mer-  [WI 
its  of  the  action  or  proceeding,  map^  appeal  to 
the  general  term,  which  "abul  review  such  or- 
der, judgment  or  decree,  and  affirm,  reverse  or 
modify  the  same,  as  ahall  be  just"  Rev.  Stat 
D.  C.  sec.  772;  12  Stat.  763,  chap.  01,  sec.  S. 
Clearly,  an  order  of  probate,  based  upon  afind- 
ing  by  the  jury  upon  issues  as  to  the  compe- 
tencv  of  the  testator  to  make  a  will,  is  onein- 
volnng  the  merits.  If  so,  how  is  it  poaeible. 
In  view  of  the  express  words  of  the  Statute,  to 
question  the  jurisdictioD  of  the  general  term  to 
review  such  final  order  of  probatef 

In  respect  to  the  authority  of  this  court  to 
re-examine  the  final  judgments  and  decrees  of 
the  Supreme  Court  of  this  District,  the  words 
of  the  Statute  are  quite  as  clear  as  thoae  defin- 
ing the  jurladiction  of  the  general  term  to  re- 
view the  ordm  and  judgments  of  the  special 
term.  It  embraces  the  final  judgment  or  de- 
cree of  that  court  '*in  any  case  Involving  a 
spedfied  amount.  Itis  true  that  this  re-ezamt- 
nation  must  be  upon  writ  of  error  or  appeal  "in 
the  same  manner  and  under  the  same  regula- 
tions as  are  provided  in  cases  of  writs  of  error 
on  judgments,  or  appeals  from  decrees  ren- 
dered in  a  circuit  court.**  Bat  this  langoage 
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does  not  detenslDe  the  uature  of  the  "case"  In 
the  Supreme  Court  of  tfae  District,  the  final 

tudement  in  which  is  subject  to  re-examination 
>j  this  court.  It  only  indicates  the  mode  in 
which  a  case  may  be  brought  here  for  review. 
So  that  the  only  question  is  whether  issues 
framed  by  the  Supreme  Court  of  tlie  District, 
Ud  which  involve  an  inquiry  as  to  whether 
the  decedent  was  or  was  not  incompetent,  from 
onsoundness  of  mind  or  because  of  undue  in- 
flaence  exerted  upon  him,  to  make  a  wilt — is- 
sues to  which  there  areadversary  parties — con- 
stitutes a  "case,"  within  the  meaning  of  the 
Act  of  Congress  defining  the  jurisdiction  of 
this  court  over  the  final  judgmetits  and  decrees 
of  the  court  below.  If  it  does  not,  then  it 
would  follow  that  a  proceeding  in  the  Supreme 
Court  of  the  District  to  revoke  the  probate  of  a 
will  Is  a  "case,"  the  final  judgment  in  which, 
as  held  In  Garier  r.  Cutting,  may  be  re-exam- 
faied  by  this  court,  when  the  value  of  the  mat* 
ter  in  dispute  is  sufficient,  while  a  proceeding 
[901  to  the  same  court,  liiTulving  the  validity,  as  a 
last  will  and  testament,  of  an  instrument  of- 
fered for  probate,  and  therefore  its  admission 
to  probate,  is  not  a  "case,"  the  final  Judgment 
in  which  can  be  here  reviewed.  We  cannot  as- 
KDt  to  this  view.  The  latter  proceeding  is  as 
much  a  "case"  as  Ihe  former.  One  involves 
tfae  validity  of  the  probate  of  a  will,  the  other 
the  validity  as  a  will  of  a  paper  offered  to 
probate.  Upon  the  determination  of  each  de- 
pend rights  of  property,  and  in  each  are  adver- 
sary parties.  There  can  be  no  reason  why 
Congress  should  extend  the  juriadlction  of  thu 
court  to  [ffoceedlngs  involving  the  validity  of 
the  probate  of  wills,  and  not  to  proceedings  In- 
Tolviog  the  validity  of  an  iostninunit  offered 
for  probate  a  will.  That  the  issnes  In  the 
former  may  be  heard  and  determined.  In  the 
first  instance,  without  a  jury,  and  upon  evi- 
dence before  a  court,  while  the  Issues  in  the 
latter  may,  and  If  the  parties  require,  must,  be 
tried.  In  ue  first  instance,  bv  a  jury,  with  the 
right  In  the  parlies  to  have  billa  of  exceptions 
showing  the  rulings  of  tfae  oouit,  cannot  affect 
the  nature  of  the  "case." 

There  are  other  decisions  that  throw  some 
Hgfat  upon  the  inquiry  Ktto  the  jurisdiction  of 
this  court  to  re-examine  the  final  judgments  or 
decrees  of  the  highest  court  of  this  District 
In  the  case  of  Curtim  v.  (feorgetom  and  Alex- 
mdria  Tump.  Co.,  10  U.  B.  0  Crancb,  S88  [8: 
909],  one  of  the  questions  was  as  to  the  juris- 
diction of  this  court  to  review  the  final  order 
of  the  Circuit  Court  for  the  District  of  Colum- 
bia quashing  an  inquisition,  taken  by  the  mar- 
shal, condemning  land  fora  turnpike  road.  Its 
jurisdiction  was  maintained.  By  the  words  of 
the  Act  constitating  the  Circuit  Court  of  the 
District,  this  court  was  given  the  jurisdiction 
to  re-examine  "any  final  Judgment,  order  or 
decree  In  said  circuit  court,  wherein  the  matter 
in  dispute,  exclusive  of  costs,  shall  exceed  the 
value,"  etc.  These  words,  Ohi^  Jtutiu  Mar- 
shall  said,  were  "more  ample  Inan  those  em- 
ployed in  tfae  Judidal  Act**  It  win  be  found 
upon  comparing  Oie  Statute  defining  the  juris- 
dfction  of  this  court  over  tfae  Judgments  and 
decrees  of  the  Supreme  Court  of  this  District, 
with  tfae  Ststute  of  1801  creating  the  Circuit 
Court  of  tfae  District,  that  tfae  words  of  tfaefor- 
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mer  are  as  broad  and  ample  as  tfae  words  of  tie 
latter.  The  jurisdiction  of  this  court  extends  [61] 
to '  'the  final  judgment  or  decree  of  the  Supreme 
Court  of  the  Di^ct  of  Columbia,  in  any  case" 
etc.,  while  the  words  in  the  Act  of  1801  were 
"any  final  judgment,  order  or  decree  in  said 
circuit  court,  wherein  the  matter  in  dispute," 
etc.  In  Baltimore  d  P.  B.  Co,  v.  Churth,  80 
U.  8.  IS  WaU.  «S  [33: 97],  tfae  jurisdlctloD  of 
this  court  to  re-examine  the  final  order  of  the 
Supreme  Court  of  this  District  confirming  an 
inquisition  of  damases  returned  therein,  and 
which  was  Instituted  before  tbe  marshal  and  a 
jurv  of  tbe  District,  was  sustained.  Tbe  court 
said  that  its  power  to  review  the  Judgment* 
and  final  ordrn  of  tbe  Supreme  Court  of  the 
District  was  as  ample  as  its  i>ower  over  tfae 
final  judgments,  orders  and  decrees  of  Uie  cir- 
cuit court  which  It  superseded.  These  two  ad- 
judications Illustrate,  to  some  extent,  the  nat- 
ure of  the  cases  from  the  courts  of  this  Dis- 
trict wfaicfa  may  be  re  examined  here,  and  show 
that  tbe  question  now  before  us  is  to  be  deter- 
mined by  the  Acts  of  Congress  defining  tbe  re- 
lations between  this  court  and  the  highest 
court  of  this  District,  and  not  by  reference  to 
the  statutes  of  Maryland,  or  to  the  statutes  de- 
fining our  Jurisdiction  to  review  the  judgment* 
of  the  circuit  courts  of  the  United  Sutes,  held 
In  the  several  Stotei.  And  we  ma^  repeat  beie 
what  Chief  Jvitiee  Marshall  said  m  Young  v. 
Bank  <^  Alexandria,  8  U.  S.  4  Cranch,  88i  [3: 
656],  in  which  tfae  main  question  was  as  to  tne 
power  of  this  court  to  review  tbe  judgments  of 
Uie  Circuit  Court  of  this  District  in  a  certain 
class  of  cases:  "The  words  of  the  Act  of  Con- 
gress, being  88  explicit  as  language  can  furnish, 
must  comprehend  evety  case  not  completely 
excepted  from  them." 

'Whatever  difficulties  may  have  arisen,  In 
cases  like  this,  while  there  existed  In  this  Dis- 
trict aseparate,diatinct  tribunal,  having  original 
cognizance  of  the  probate  of  wllU.  and  tbe  ad- 
ministration of  tbe  estates  of  deceased  persons, 
cannot  arise  under  existing  legislation  whicli 
brings  all  such  business  within  the  cognizance 
of  the  Supreme  Court  of.the  District,  and  makes 
all  orders,  whether  In  its  special  or  general  term, 
the  orders  of  that  court  As  was  said  in  Met- 
ropolitan R  Co,  V.  Moon^  ISl  U.  S.  558, 571, 578 
[80:1033.  1036],  the  Act  of  1868  wss  the  intro- 
duction into  this  District  (tf  a  new  oiganlzatlon 
of  its  Judicial  system,  under  which  all  the  courts  [62] 
previously  existing  here  as  separate  and  inde- 
pendent tribunals,  havlDg  special  and  diverse 
jurisdictions,  were  consolidated  Into  the  new 
SapremeCourtoftbeDistrlctof Columbia.  For 
this  reason,  it  was  ssid  that  the  new  statutory 
provision^  should  he  construed  In  tbe  sense  of 
the  New  York  system,  from  which  they  were 
imported,  rather  than  in  the  light  of  tbe  juris- 
prudence of  Maryland  previously  prevailing  In 
this  District  Referring  to  the  clause  in  the  Con- 
stitution declaring  that  no  fact  tried  by  a  Jur>* 
shall  be  otherwise  re-examined  in  any  court  of 
the  United  States  tliaa  according  to  tfae  rules  of 
the  common  law,  Uie  coort,  speaking  by  Mr. 
Juttiee  Matthews,  said:  "But  that  rule  Is  not 
applicable  as  between  the  specisl  and  general 
terms  of  the  Supreme  Court  of  tfae  Di^rict  of 
Columbia  as  now  organized.  The  appeal  from 
the  special  to  tbe  general  terra  is  not  Im 
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from  OM  court  to  raotber,  but  b  dmply  a  itep  In 
the  profinress  of  the  cause  doriDg  iu  pendency 
In  the  same  court.  The  Supreme  Court  sitting 
at  special  term,  and  the  SupTeme  Court  sitting 
In  the  general  term,  though  the  Judges  may 
differ,  is  the  same  tribiinar" 

We  are  of  opinion  that  an  appeal  to  the 
geoeral  term  from  the  final  order  of  protaUe 
made  Id  the  special  term,  which  is  not  based 
upon  a  judicial  determination  of  facts,  but 
merely  upon  the  finding  of  a  Jury,  of  necessity 
brings  into  review  before  the  general  term  all 
the  questions  of  law  that  are  properly  presented 
by  the  bill  of  exceptions  taken  at  the  trial.  We 
ny  of  necessity  because:  (1)  The  Statute  re- 
quires  the  Supreme  Court  of  the  District,  at 
general  term,  to  review, upon  appeal,  any  order, 
Jadgment  or  decree  of  the  special  term.  iuvoW- 
ing  the  merits  of  the  action  or  proceeding.  (2) 
The  Judgment  of  the  special  term  admitting  a 
will  to  probate  and  record,  pursuant  to  the 
Tordict  of  the  jury  upon  issues  lelatiog  to  the 
competency  of  the  deceased  to  make  a  will, 
clearly  involves  the  merits  of  the  controversy, 
because  it  establishes  the  validity  as  a  will 
of  the  writing  offered  for  probate.  (8)  The 
rtgbt  of  appeal  to  the  general  term  from  such 
a  Judgment  of  the  special  term  would  be  of 
no  -nine  whatever,  in  most  cases,  unless  the 
[631  former  could,  upon  such  appeal,  determine  the 
questions  of  law  properly  presented  in  the  bill 
of  exceptions  taken  at  tbe  trial  before  the  Jury. 
It  could  not  have  been  intended  that  an  appeal 
to  the  general  term  from  the  order  of  probate 
should  only  involve  an  inquiry  as  to  whetlier 
that  order  was  in  conform^y  with  the  verdict 
of  the  Jury. 

So,  an  appeal  to  this  court  from  tbe  final 
Judgmentof  the  Supreme  Court  of  the  District, 
affirming  tbe  order  of  probate,  of  necessity 
brings  here  for  re-examination  all  the  questions 
DToperly  nri8in|;upoo  those  bills  of  exceptions. 
The  presentatioa  of  the  instrument  in  ques- 
tion for  probate  as  tbe  last  will  of  the  deceased , 
the  division  of  the  adversary  parties  into  plain- 
tiffs and  defendants,  the  framing  of  the  issues 
to  be  tried  by  the  Jury,  the  trial  before  the  Jury, 
the  allowance  of  bills  of  exception,  the  motion 
for  a  new  trial  and  tbe  overruling  of  that 
motion,  the  adminioo  of  tbe  will  to  probate 
and  the  alBrmaDce  of  tbe  order  of  probate,  all 
occuned,  not,  as  under  the  old  system,  fn  dif- 
ferent courts  but  Id  the  same  court— tbe  Su- 
preme Court  of  the  District  of  Columbia.  If 
this  proceeding,  in  which  there  are  adversary 
parties,  and  the  issues  in  which  involve  righte 
of  property  exceeding  in  value  tbe  Jurisdic- 
tional amount,  be.  witbin  the  meaning  of  the 
Statute,  as  we  hold  it  is,  "a  case"  wbidi  has 
been  finally  determined  by  the  Supreme  Court 
of  the  District,  our  authority  to  determine  the 
questions  of  law,  properly  raised,  and  which 
In  the  court  below,  in  any  of  its  divisions,  con- 
trolled the  right  to  have  the  will  probated,  can- 
not be  affected  by  the  circumstance  that  tbe 
OTiginal  order  of  probate  sfanptv  followed  tbe 
finding  of  the  Jury,  and  was  made  by  the  court 
below,  held  by  a  single  justice,  not  oy  the  coort 
In  general  term. 

Nor  is  the  question  before  us  affected  by  the 
consideration  that  an  order  of  tbe  general  term, 
merely  affirming  an  order  of  the  qwdal  term 
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which  overruled  a  moMon  for  a  new  trial, 
where  the  flndiog  of  the  Jury  is  favorable  to 

tbe  caveatees,  is  not  itself  a  final  judgment. 
Such  an  order  Is,  in  legal  effect,  a  direction 
that  a  judgment  of  probate  be  entered  by  the 
same  court  which  denied  the  new  trial.  It  is 
only  when  that  Judgment  is  entered  in  special 
term,  and  is  followeia  by  judgment  of  afllnn-  [64] 
ance  in  general  term,  to  review  which  a  writ  of  • 
error  Is  sued  out,  that  the  Jurisdiction  of  this 
court  attaches.  And  in  exercising  this  jurisdic- 
tion, this  court  will  not,  as  it  was  asked  to  do  ia 
Van  Neu  v.  Fan  Neat  and  In  Brown  v.  WiUy, 
review  simply  the  order  directing  the  finding  of 
the  jury  to  w  certified;  but  It  will  inquin 
whether  the  facts  embraced  In  that  finding  were 
ascertained  in  conformity  with  law.  If  that  in- 
quiry is  not  to  be  fruitless  we  must  regard  the 
court,  in  which  the  facts  have  been  found  and 
certiflcd.las  aunlt  for  tbe  purposes  of  tbe  writ  of 
error.  And  when  that  court  makesan  order,  in 
general  term,  which,  under  tbe  Statute,  may  be 
re-examined  here,  tbe  appeal  (herefrom  brings 
up  for  review  the  questions  upon  which  the 
final  judement  really  depends,  namely,  those 
presented  by  the  bills  of  exception  taken  at  the 
trial  of  the' issues  submitted  to  the  jury.  It 
would  be  strange,  indeed,  if  our  re-examination 
of  the  final  Judgment  of  the  Supreme  Court  of 
the  District  coiOd  not  reach  the  errors  of  law 
which  it  may  have  committed  in  the  conduct 
of  that  trial  and  upon  which  that  judgment 
is  based. 

For  the  reasons  which  have  been  stated  we 
are  of  opinion  that  tbe  motion  to  dismiss  the 
writ  of  error  for  the  want  of  jurisdiction  in  this 
court  to  review  the  Judgment  in  question  was 
properly  overruled  at  a  former  term. 

And  we  are  of  opinion  that  the  last  motion  to 
dismiss,  which  proceeds  upon  the  ground  that 
this  case  is  one  of  equitable  cognizance  to  be 
reviewed  here,  if  at  all.  only  upon  appeal,  must 
also  be  overruled.  It  is,  of  course,  undisputed 
that  a  final  decree  in  equity,  in  Hie  court  below, 
cannot  be  reviewed  here  by  means  of  a  writ  of 
error.  But  a  proceeding  involving  the  original 
probate  of  a  last  will  and  testament  is  not 
strictly  a  proceeding  in  equity,  although  rights 
arising  out  of,  or  depeodent  upon,  such  pn>> 
bate  have  often  been  determined  by  suits  in 
equity.  In  determining  the  question  of  the 
competency  of  the  deceased  to  make  a  will,  the 
parties  have  an  absolute  right  to  a  trial  by  jury, 
and  to  bills  of  exceptions  covering  all  the  rul- 
ings of  the  court  during  the  progress  of  such 
trial.  These  are  not  the  ordinary  features  of  a 
suit  in  equity.  A  proceeding  in  this  District 
for  the  probate  of  a  will,  although  of  a  peculiar  [66] 
character,  Is  nevertheless  a  case  in  whidi  (here 
may  be  adversary  parties,  and  to  which  there 
may  be  a  final  juagment  affecting  rights  of 
property.  It  comes  within  the  very  terms  of 
the  Act  of  Congress  defining  tbe  cases  in  tbe 
Supreme  Court  of  this  District,  the  final  Judg- 
ments in  which  may  be  re-examined  here.  If 
It  be  not  a  case  in  equity,  it  is  to  be  brought  tn 
tbb  court  upon  writ  of  error,  although  the  pru- 
ceeding  may  not  be  technically  one  at  law,  as 
distiogulsbed  ^om  equity.  Tbe  last  motion  to 
dismiw  must,  consequently,  be  denied. 

We  come  now  to  consider  the  merits  of  tbe 
case  as  disclosed  by  tbe  bills  of  exceptions  tak* 
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CO  b7  tbe  caveators  ftt  the  trial.  The  principal 
questlooa  before  the  jurr  related  to  the  alleged 
undue  influence  exerted  npcm  the  tesintor  in 
the  execu^D  of  the  will,  and  to  bia  capacity  to 
make  a  disposition  of  his  property  according 
to  a  fixed  purpose.  Upon  these  points  the  in- 
structions given,  at  the  instance  of  the  caveat- 
ors, were  eerlaioly  as  full  as  they  oould  have 
desired. 

The  flist  ezceplicm  taken  them  relates  to 
the  exclusion  of  evidence  tending  to  prove  that 
the  decetlcnt  said  to  the  wttoesa  thai  he  re- 
ceived tlie  bulk  of  bis  estate  by  breaking  the 
will  of  his  grnndfather.  who  was  also  the  an- 
costot  of  the  caveators,  and  tbat  his  estate  coo- 
listed,  in  a  great  degree,  of  that  property  with 
its  BCCumulalioQS.  Ar^ment  Is  not  needed  to 
show  that  the  manner  in  which  the  decedent 
acqiiiicd  bis  estate  was  wholly  immaterial  up- 
on the  issue  as  to  whether  the  paper  io  question 
was  or  not  valid  as  his  lost  will  and  testa- 
ment. 

Tlie  fecond  aad  third  exceptions  refer  to  the 
exciu-ioii  of  testimony  tending  to  show,  by 
tlic  (li-clmalions  of  Mrs.  Stewart,  one  of  the 
principal  legatees,  made  about  or  after  the  date 
of  tlie  ext-cution  of  Uie  will,  tbat  she  had 
knowledge  at  that  time  of  the  executioo  of  the 
will  and  of  its  provisions.  The  exclusion  of 
this  evidt-nce  was  right.  The  proper  founda- 
tion Iteing  laid,  the  declaratioos  of  Mrs.  Stewart 
coulil  have  been  proved  for  the  purpose  of  im- 
peaching or  discrediting  her  testimony  as  a 
witness  for  the  cavealees.  But  such  declara- 
tions, not  under  oaih,  wheDe7er''made,  were 
[661  competent  for  any  other  purpose  upon  the 
trial  of  the  issue  as  to  competency  to  make  a 
will.  She  was  not  the  only  legatee  who  was 
interested  iu  the  issues  to  be  tried. 

The  fourth  exception  Is  Insed  upon  the  ra- 
fusal  of  the  court  to  give  this  instruction:  **Ia 
order  to  establish  undue  influence  it  is  not  nec- 
essary to  prove  the  influence  to  have  been  ex- 
ercised at  the  time  of  the  execution  of  the  will 
or  with  reference  to  that  act;  but  if  the  jury 
believe  from  the  evidence  that  the  undue  in- 
fluence existed  prior  to  aud  ocar  the  time  of  the 
execution  of  Uie  will,  they  may  infer  tbat  the 
will  was  executed  under  the  contiauaoce  of  such 
influence."  It  was  not  error  to  the  prejudice 
of  the  caveators  to  refuse  this  instruction,  for 
the  reason,  if  there  was  no  other,  that  the  court 
had  already,  at  their  instance,  fully  instructed 
tne  jury  upon  the  subject  of  undue  influence. 
Upon  the  motion  of  the  ca\eators  the  jury  were 
instructed  that  if  the  altoj^  will  or  any  part  of 
it  was  oMained  bv  undue  influence  they  should 
find  in  their  veiaict  lhat  It  was  so  obtained; 
tbat  it  was  not  necessary,  in  order  to  prove 
that  be  was  unduly  influenced  in  the  execution 
of  the  will,  that  the  mind  of  the  deceased  be 
shown  to  be  so  weak  as  to  render  him  incapable 
of  attending  to  ordinary  business;  that  it  was 
nuterial  to  inquire  not  only  whether  the  will 
expressed  his  intention  at  the  time  of  its  execu- 
tion, but  how  that  intention  was  produced ;  that 
influence  obtained  by  flattery,  importunity, 
threats,  superiority  of  will,  mind  or  character, 
or  by  what  art  soever  that  human  thought,  in- 
genuity or  cnnning  migbtemidoT,  which  would 
give  dominion  over  the  will  tn  the  dmeased 
to  luch  an  extent  as  to  deatroy  free  agem^  or 


constrain  him  against  his  will  to  do  what  he 
was  unable  to  refuse,  was  such  influence  as  the 
law  coudemned  aa  undue,  when  exercised  by 
anyone  immediately  over  the  testa meotary  act, 
whether  by  direction  or  indirection,  or  oblainea 
at  one  time  or  another;  and  that  if  they  be- 
hcved,  from  all  the  facts  and  circumstances  in 
evidence,  tbat  the  alleged  will  was  the  result  of 
an  unsound  mind  or  of  tlie  undue  indueoce  or 
importunities  of  the  person  or  peraona  sur- 
rounding the  alleged  testator  at  the  time  of  the 
execution  thereof,  or  both,  they  chould  so  say 
in  their  verdict. 

Under  these  instructions  the  jury  were  at 
liberty  to  determine  from  all  the  evidence —  [671 
that  bearing  directly  on  the  executioo  of  the 
will  as  well  as  that  showing  that  the  testator 
was,  tn  respect  to  his  affairs,  generally  under 
the  control  of  others — whether  In  the  execution 
of  the  will  he  was  a  free  agent.  This  view  dis- 
poses of  the  sixth  exception,  relating  to  the  re- 
fusal of  the  court  to  instruct  the  jury  that  evi- 
dence that  the  legatee,  Harriet  C.  Stewart, 
improperly  influenced  the  testator  as  toother 
important  matters  and  things  than  the  execu- 
tioo of  this  will  was  proper  to  bo  considered  as 
tending  to  show  that  she  could  and  did  improp- 
erly Influence  him  to  make  the  bequests  in  her 
favor  or  to  exclude  others  of  his  next  of  kin 
and  heirs-at-law  from  a  partieipution  in  his  es- 
tate. The  evidence  upon  this  subjecS  was  be- 
fore the  jury,  and  under  the  instructions  given, 
in  determining  the  question  whether  the  undue 
influence  exercised  by  Mrs.  Stewart  in  respect 
to  other  matters  extended  to  or  controlled  the 
execution  of  the  will,  they  could  ^to  it  such 
weight  as  they  deemed  proper. 

The  instruction  set  out  io  the  fifth  exception 
was  so  manifestly  wrong  that  It  is  unnecessary 
tofiive  it  special  condderatioo. 

The  instrucUons  contained  in  the  seventh 
and  eighth  exceptions  were  properly  refused 
upon  the  ground  that  the  Jury  had  already  been 
instructeatbat  it  was  holL  their  right  and  duty 
to  consider  all  the  pnyOf  before  them,  and  make 
such  answer  to  the  questions  as  the  whole  evi- 
dence justifled. 

The  only  remaining  assignment  of  error  to 
be  noticed  is  that  referring  to  the  following  in 
striiction  given  by  the  court :  "  If  ibe  jury  shall 
believe  the  evidence  of  Mrs.  Harriet  C.  Stewart 
upon  the  subject  of  undue  influence,  given  by 
her  in  this  case,  then  the  verdict  must  be  in 
favor  of  the  defendants  and  in  support  of  thb 
will."  It  is  clear  from  the  record  that  if  Mrs. 
Stewart  did  not  exercise  undue  influence  over 
the  testator  there  was  no  ground  to  suppose 
that  anyone  else  did,  or  (o  doubt  the  validliy 
of  the  paper  in  (question  as  a  last  will  and  tes- 
tament. Her  evidence  covered  the  whole  case 
so  completely  that  if  the  jury  believed  wbat 
sbe  saia  the^  were  bound  to  sustain  tbat  paper 
as  a  valid  will.  With  her  evidence,  taking  it 
to  be  true,  the  caveators  had  no  ground  upon 
which  to  contest  the  probate  of  the  will.  While 
this  Instruction  is  apparently  liable  to  the  ob-  rQSl 
jection  that  It  gave  undue  prominence  to  the  ** 
testimony  of  a  siogle  witness,  we  are  not  satis- 
fied, looking  at  all  the  evidence,  that  the  court 
erred  in  saying  to  the  jury  that  if  Mis.  -Stewart 
told  the  truth,  the  case  wai  for  the  propound- 
ers  of  the  will. 


181  V,  & 


U.  8..  Book  88. 


n 


81» 


Digitized  by  Google 


180-lflO 


Suram  CouvT  or  tbv  Dhixk)  Btam. 


Oor.  TmH, 


Upon  the  whole  case  we  do  not  perceive  uy 

Sound  upoD  whlcdi  to  disturb  the  flndlog  of 

The  Judgmeot  of  the  Supreme  Oourt  of  the 
DiBtricr,  in  general  temi,  which  afiQrmed  the 
ludgmeotiD  special  (erm,  admitting  the  paper 
ID  quesiioD  to  probaie  and  record  as  the  last 
wUI  and  testameDt  of  Lerln  U.  FowelU  nxatt 
be  affirmed. 

Ail  toerderei. 

Mr,  Juattee  Gr».  not  harlog  heard  the 
whole  argument  took  no  part  In  the  dedstoo. 


H.  J.  McMURRAT  bt  al.,  Apptt., 
v. 

0HARLE8  MORAN  bt  al. 


(Sea  B.OLB«iorter^ed.  1B»-U(L) 

Railroad  bond»'—agreemsnt  at  to  imu—yricrity 
in  payment— notice  to  mhK^uent  holdert — 
hddera  foT  talue  without  nottee—pn-exitting 
debit— iuTiadictional  amowU—*^arat« 
atof  oondt. 

L  Where  a  railroad  oompany  laaued  certain  of  Ita 
bonds  under  an  agreement  with  tbe  penon  to 
whom  they  were  iasued  that  It  would  leaue  no 
more  of  Ita  bonds,  tbe  holder  of  such  bonds  bits  a 
right  o(  prloritjr  in  peyment  from  tbe  proceeds  of 
a  foreclosure  sale  of  ttie  railroad  under  the  mort- 
gage securing  the  tKmda,  over  holders  ot  other 
entBeqaentlr  iasned  bonds  of  the  company  se- 
cured  by  the  same  mortgage,  who  took  their 
bonds  with  SrCtual  notice  of  the  agreement, 

i.  Ho  one  receiving  the  bonds,  tfauslmproperly  Is- 
aued,  who  bad  noUoe  of  the  testrlotlon  wbloh  tbe 
company,  by  sucb  agreement,  Imposed  upon  Its 
authority,  can  be  deemed  a  bona  fide  bolder  for 
value,  altbouKh  tbey  were  used  in  payment  of 
tbe  company's  debts  and  obllgaUone  and  in  die- 
charge  of  obllgaUoBB  asaumed  by  sonw  of  ita  of- 
flcers. 

M.  If  any  of  the  bolden  paid  value  for  (hem  with- 
out actual  noUoe  of  the  restriction  '.mpceed  by 
the  company  upon  its  auttiorit/  'jO  Issue  them, 
they  would  be  deemed  bona  fide  holden  for  value, 
annffected  by  Uie  said  agreement  and  entlUed  to 
share  in  the  proceeds  of  the  sale  upon  terms  of 
equality  with  tbe  person  holding  tbe  bonds  Issued 
under  the  agreemeat. 

i.  And  they  would  be  deemed  holders  for  value, 
even  If  they  took  the  bonds  in  payment  of,  or  as 
■eourity  for.  tbe  oompany^  pte-exisUng  debts. 

&  Vtacre  the  amount  of  txinds  at  par  value,  held 
by  any  one  of  the  respective  appeDants  owning 
them,  la  notBufflclcnt  to  give  this  oourt  Jurlsdlo- 


NOTB.— jIs  tomuntefpol  bond!  OS  q^eeted  bv  ehoncw 
fntAemUnn  of  the  h^ett  court  of  a  State,  or  by 
change  in  the  ConetUutinji,  see  note  to  Ultcbell  v. 
Burlington,  Bk.  18.  p.SEO. 

Atto  neootUbOUv  of  raaroad  bondi,  see  note  to 
White  V.  Vermont  etc  B.  R  do.  Bk.  la,  p.  SSL 

At  to  tufts  on  coupons  Oetaehed  from  bonds,  see 
fiote  to  Kenosha  v.  Lamaon.  Bk.  19.  p.  7£6. 

.di  to  oeerdiw  eoupons;  rt0At  of  Holder*  of;  egoHL  of, 
m  boMdi  to  wMch  tfiew  ore  attnehcdr-see  nets  to 
Itaas  V.  White,  Bk.  18;  p.  Oa. 
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tion  to  review  the  decree  below,  ao  far  as  It  afr 
fecta  him,  tbe  appeal  will  be  dtsmisBed  M  to  him. 
B.  Eaob  olahn  is  distinct  and  separate  from  the 
oialms  of  all  other  appellants;  and  tbe  right  of 
eaob  clalnuint  to  be  regarded  as  a  bona  flde  holder 
for  value  dependa  upon  tbe  apeoial  droum- 
rtancea  under  whlifli  be  took  tbe  bonds  now  beM 
br  blm. 

[N0.19S.] 

Argued  Jan.  SO.  JS90.   Deeided  Monk  189tk 

\  PPSAL  from  a  decree  of  tbe  Circuit  Court 
A  of  the  United  States  for  the  District  ot 
Nevada  that  the  complahiants  were  entitled  to 
payment  of  thdr  bonds  first  out  ol^^e  pnv 
ceeds  of  the  mortgaged  premises  and  that  after 
Buch  payment  tbe  defendants  were  entitled  to 
participate  equally  in  a  surplus  remaining,  eadi 
In  proportion  to  toe  amount  of  bis  bond.  Dt- 
oree  afflrrMd  at  to  certain  of  the  defendant  and 
reeerted  at  to  othart,  and  appeal  ditmitted  at  U 
Uhen. 

OpInioiibBlow,  30  Fed.  Bep.  8QL 

Statement  l>y  Mr.  JutUee  HarUsn  t 
The  "Nevada  and  Oregon  Railroad  Com* 
ptiny,"  a  corporation  of  tbe  State  of  Nevada,  W 
Its  mortgage  or  deed  of  trust,  executed  April 
25,  1881.  bargained,  sold  and  conveyed  to  the 
Union  Trust  Company  of  New  York  all  of  tbe 
property,  franchises  and  estate,  real  and  per- 
sonal, then  exisilng  and  to  be  acquired,  iDcIud- 
iog  its  line  pf  road  constructed  or  to  be  con- 
structed or  completed,  to  secure  the  payment 
of  three  thousaod  bonds  of  one  thousand  dol- 
lars each,  to  be  issued  by  the  mortgagor,  and 
made  ^yable  on  the  first  day  of  June,  IflSO.  at 
the  City  of  New  Yoit  with  interest,  semi-au 
nually,  at  tbe  rale  of  eight  percent  per  aooum. 
EachDond  contained  an  agreemeot  that  If  there 
was  ft  continuous  default  for  six  months  in  the 
payment  of  interest,  the  principal  and  all  ai^ 
rearages  of  Interest  thereon  should,  at  the  op- 
tioooilbebolder  jgr-ome  Immediately  due  and 
payable. 

Of  the  three  thousand  hoods  authorized  to  be 
executed  by  the  railroad  company,  only  ^ 
hundred  were  Issued  and  certified  by  the  trus- 
tee The  appellees,  Moran  Brothers,  became 
the  holders  for  value  of  810  or  the  bonds  so 
certified,  tAylng therefor  $248,000.  In  respect 
to  those  bonds,  there  was  such  default  in  meet- 
ing the  interest  thereon  that  appellees  became 
entitled  to  declare  the  principal-  due  and  pay- 
able. And  having  so  declared,  tbe  Union 
Trust  Company  brought  auit  in  the  court  be- 
low for  the  foreclosure  of  the  mortgage  or  deed  | 
of  trust,  tbe  sale  of  the  mortgaged  property, 
and  the  application  of  the  proceeds  of  sale  in 
payment  of  the  bonds  held  by  Moran  Brotlien, 


.d*toiiia«dtttm»toe«»Mf)eleili»,towiiflr  eoiniivto 
teiv  fax  to  iwif  Iwfids  or  Mereit  on  bonds,  aae  tiois  se 
City  of  Davenport  v.  U.  B.  Bk.  M.  p.  1W. 

JM  to  rteUait  in  neaaUaaehondt  orsecurttto.  as 
evidenu  of  the  fact  reoUed  and  at  an  Mtoppei,  sea 
note  to  Meroer  Countjr.  HBokett,Bk;  IT,  p.  51k 

At  to  municipal  bends:  reference  to  stofwte  to,— 
oee  note  IB  Ogdan  t.  DavMa  Omnty.  ^ 
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aod  of  nicb  other  boodt  h  were  entitled  to 
•bare  in  the  proceeds. 

The  present  suit  was  brought  Mono 
Brothers  against  the  appellants  as  the  holders 
of  147  of  the  600  bonds  certified  by  the  trustees. 
It  proceeds  upon  the  theory  that  as  between  the 
appellees  holding  the  810  bonds  first  issued,  and 
the  appdlantB  holding  the  147  subsequently  is- 
gued,  the  former  were  entitled  to  priority  in  the 
distribution  of  the  proceeds  of  the  sale  of  the 
mortgaged  property. 

It  appears  from  the  evidence  that  "The  Ne- 
▼adaand  Oregon  Railroad  Company,"  a  Nevada 
corporation,  entered  into  a  written  contract,  of 
date  August  26,  1880,  wfth  one  Thomas  Moore, 
for  the  construction  by  him  of  certain  divisions 
of  its  road,  whoee  aggregate  length  was  one 
hundred  and  eighty-five  niiles.  A  part  of  the 
consideration  for  Moore's  undertaking  this 
work  was  the  representation  of  the  company, 
embodied  in  the  contract,  that  "fifty-year  eiglit 
per  cent  first-mortgage  bonds,  to  the  extent  only 
of  ten  thousand  dollars  per  mile,  and  capital 
[1521  sto<^to  the  extent  only  of  twen^  thousand 
dollars  per  mile  for  the  first  one  hundred  and 
eighty-five  miles  will  be  issued,  makings  total  of 
eighteen  hundred  and  fifty  thousand  dollars  in 
first-morrgage  bonds,  and  thirty-seven  bundrnl 
thousand  dollars,  par  value  in  stock,  upon  the 
entire  one  hundreaandeichty-flve miles."  The 
contract  furUier  providea  for  the  pavment  to 
Moore  of  9100.000  in  lawful  money,  |810,000 
in  firstrmort(:age  bonds,  and  |;450,000  fn  the 
stock  of  the  railroad  company,  at  par,  for  the 
Reno  division  as  far  as  Bcckwith  Pass.  The 
contractor  was  to  have  all  the  first-mortgiige 
bonds  as  the  work  of  construction  pro^e^cd. 

This  contract  was  supplemented  by  another 
one,  executed  December  4,  luSO,  whereby  the 
time  and  order  of  performance  as  well  us  of 

Syments  were  changed.  It  provided  that  the 
ioo  division,  from  Reno  to  Beckwitb  Pass. 
Bhould  be  first  constructed;  that  "upon  the 
shipment  of  1,000  tons  of  rails  aod  splices  the 
company  should  pay  to  the  contnctor  $200,000 
in  cash,  and  upon  arrival  of  same  at  Reno 
$160,000  in  first-mortgage  bonds  and  $300,000 
in  stock,  and  upon  shipment  of  balance  of  rails 
for  the  present  work  $160,000  in  firsl-mortgage 
bonds  aod  $160,000  in  stock; "  that  "  the  com- 

ftny  shall  deposit  with  the  trustee  in  New 
orlc,  on  or  before  January  10,  1881,  $10,000 
In  cash,  and  the  $450,000  in  stock,  and,  on  or 
before  Jaouarv  26,  1881.  the  $310,000  in  the 
first -mortgage  uonds;"  that  this  contract  should 
not  be  "construed  as  abating  or  impairing  any 
portion  of  the  contract  of  August  36,  1H80; 
aod  thai "  the  entire  stock  to  be  issued  u^n  the 
line  from  Heno  to  the  temporary  terminus  as 
herein  staled  [Beckwith  Pass]  shall  be  limited 
to  $600,000,  without  reference  to  any  excess  In 
distance  over  thirty  miles,  and  the  first-mort- 
gage bonds  upon  the  same  to  $810,000." 

A  separate  contract  was  made  on  the  same 
day  with  reference  to  the  construction  of  the 
road  from  Bcckwith  Pass  to  the  Oregon  line. 

The  company  having  failed  to  make  pay- 
ments to  Moore,  at  it  had  agreed  to  do,  on  ac- 
count of  work  done  on  the  Reno  division, 
another  contract  was  made  February  I,  1881, 
1 1 R11  ^  which  the  oompanv  stipulated  to  deliver  to 
the  contractor  the  $460,000  of  stock  and  the 
$810,000  flnt-niortgBge  bonds  as  soon  as  the 
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certificates  and  bonds  conid  be  engnMsed  and 
signed.  It  was  provided  that  this  contract 
should  not  Impair  the  contracts  previously 
made  between  the  j  anles. 

On  the2r.lhof  April,  1881,  the  "  Nevada  and 
Oregon  Railroad  Company,  the  company  first 
above  named,  was  organized.  It  was  the  suc- 
cessor, and  acquired  all  the  rights,  franchises 
and  property  of  "  The  Nevada  and  OregOD 
Railroad  Company  "  of  1880,  and  assumed  to 
meet  all  the  contract  obligations,  and  to  pay  all 
the  debts,  of  the  old  company.  The  mortgage, 
heretofore  referred  to,  of  April  25,  1881,  was 
executed  by  the  new  company. 

By  contract,  of  dote  April  26,  1881,  the  new 
company  adopted,  confirmed  aod  renewed 
Moore's  contracts  with  the  old  company,  and, 
subsequently.  May  24,  1881,  the  contract  for 
the  construction  of  the  road  from  Bcckwith 
Pass  to  the  Oregon  line  was  extended  one  year. 

Between  the  last  two  dates,  namely,  on 
March  28. 1B81,  the uppel lees, Moran Bros.,  and 
Moore  entered  into  a  contract,  by  which  the 
former  agreed  to  par  the  latter  the  sum  of 
$248,000,  in  speclfietf  installments,  upon  com* 
plelion,  within  certain  periods  named,  of  five, 
ten,  twenty-one,  twenty-sir  and  thirty-one 
miles  of  Reno  division  against  the  delivery  of 
the  first-morteage  eight  per  cent  bonds  of  the 
"Nevada  and  Oregon  Railroad  Company." 
By  that  contract  Moran  Bros,  became  entitled 
to  receive  the  bonds  on  installments,  as  the  above 
number  of  miles  were  constructed. 

Subsequent  transactions  between  the  parties 
are  so  cicarlv  and  succinctly  stated  In  the  opin- 
ion delivered  in  this  cause  by  Judge  Sabin  (20 
Fed.  Rep.  80).  that  the  foUowtng  extract  Is 
made  from  it: 

"  Moore  went  on  under  these  various  con- 
tracts and  graded  82  miles  on  the  first  section 
north  from  Reno  and  commenced  grading  on 
the  170  miles  running  north  from  Beckwitb 
Pass.  He  also  laid  about  17  milesof  track  from 
Reno  northeriy,  and  provided  certahi  rolling 
stock  and  other  materials.  Moore  became  em- 
barrassed, and  on  about  November  1$,  1881, 
abandoned  his  contracts  and  left  the  State. 
From  that  time  forward  the  company  assumed  ['-^*J 
the  management  of  the  road  and  conducted  its 
future  operations  as  beat  it  could.  The  com- 
pany was  in  a  very  embarrassed  condition.  It 
was  largely  in  debt  and  without  money  or  re- 
sources of  any  kind  to  meet  its  liubilities.  It 
had  attempted  to  build  and  equip  a  railroad 
without  first  having  provided  any  adequate 
means  for  so  doing. 

"On  the  twenty-fifth  of  March,  1882,  Moore, 
as  party  of  the  first  part,  the  railroad  companT, 
defendant,  of  the  second  part,  D.  W.  Balcb, 
H.  J.  UcMurray,  A.  H.  Manning.  W.  F.  Berry 
and  0.  A.  Bragg,  of  the  third  part,  and  Alvin 
Burt,  as  trustee,  of  the  fourth  ^uu-t.  entered  into 
an  agreement,  the  object  of  which  was  to  ad- 

tast,  OS  therein  provided,  the  then  unsettled 
usioess  matters  between  Moore  and  the  rail- 
road company.  This  contract  recognizes  the 
fact  that  the  railroad  company  had  issued  to 
Moore  these  810  first  mortgage  hoods;  that  he 
had  negotiated  them  with  Moran  Bro&,  com- 
plainanU  in  the  second  above-entitled  suit;  that 
be  bad  been  paid  foT2IOotBaid  bonds  by  Moran 
Bros,  and  that  they  held  the  remaining  of  said 
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bonds  subject  to  contract  with  Moore,  to  be 
pniti  for  as  the  rooil  was  completed.  By  this 
contract  Moore  surreDdercd  hia  rigbts  Id  these 
bonds  for  the  beacflt  of  tlie  railroad  company, 
which  subsequeally  drew  the  money  due  upon 
them.   Section  11  of  this  contract  is  as  follows: 

"  '  Tbe  parties  of  tbe  second  and  third  part 
hereby  covenant  and  agree  for  themselves  and 
tbe  ottier  atockbolders,  and  for  the  creditors  of 
the  purty  of  tbe  first  part  as  follows,  viz,:  .  .  . 
lb)  Tbat  DO  second  morlgn^e  shall  be  made, 
issued  or  recorded  upon  said  railroad  or  any 
portion  thereof. 

"'That  tbe  issue  of  first-mortgage  bonds 
tbereoo  shall  be  limited  to  $10,000  per  mile  of 
completed  road,  or  such  an  amount  that  tbe 
annual  interest  charge  tbereon  shall  not  exceed 
$300  per  mile  of  completed  road,  and  also  tbat 
the  issue  of  capiUil  stock  of  said  company  shall 
be  limited  to  $20,000  per  mile  of  said  railroad.' 

"Pursuant  to  this  contract,  on  the  twenty- 
stztb  of  April  following,  Moore  and  Moran 
Bros.  Join  in  a  conimunlcction  to  Balcb,  as 

E resident  of  sold  railroad  company,  infonnlne 
imof  the  terms  upon  which  be  can,  as  the  roaa 
flSfil  ^  completed,  draw  upon  complainants  for 
|7S,000.  the  balance  due  upon  these  100  bonds. 
These  funds  were  so  drawn  and  with  them  the 
road  was  completed  tbe  SI  miles.  It  should  be 
noted  that  this  contract  of  March  36,  1882,  was 
entered  into  by  Balcb  as  president  of.  and  oa 
belialf  of,  said  railroad  company,  pursuant  to 
a  resolution  of  the  board  of  directors  of  said 
conipanyadopted  Janusijy  18,  1882,  prior  tohis 
departure  from  Reno  to  New  York  for  the 
purpose  of  endeavoring  to  effect  a  settlement  of 
the  business  of  tbe  company.  And  this  con- 
tract, if  not  formally  ratified  by  the  directors  of 
tbe  company  by  resolution  adopted  to  tbat 
effect,  was  actually  ralified  by  the  company  by 
its  acting  upon  it,  carrying  out  to  some  extend 
at  least,  its  provisions,  and  accenting  the  ben- 
efits arisine  therefrom,  and  especially  In  draw- 
ing and  using  tbe  balance  due  upon  the  100 
bonds  paid  by  Moran  Bros,  after  its  execution. 
Now,  all  of  these  various  contracts  cooclusivelv 
show  this;  that  this  railroad  company,  defend- 
ant, and  its  predecessor  had  repeatedly  con- 
tracted with  Moore  and  promised  and  held  out 
to  tbe  public  that  upon  nopartof  tbelineof  its 
road  should  there  be  issued  more  than  $10,000 
in  flrst-mortgnge  bonds  for  each  mile  of  com- 
pleted road.  It  was  upon  this  condliioo  and 
agreement  that  Moran  Bros,  purchased  these 
bonds.  Charles  Moran,  one  of  tbe  complaln- 
anls,  testifies  Uiat  the  railroad  company  {asued 
its  circulars  to  that  effect:  tbat  he  saw  them; 
that  this  limitation  was  the  condition  in  the 
purchase  of  tbe  bonds;  that  they  would  not 
nave  advanced  $11,000  per  mile  upon  the  road. 
He  is  supporlea  in  this  by  the  testimony  of 
Moore,  Fowler  and  Balcb,  and  by  every  con- 
tract in  evidence  executed  either  by  the  railroad 
company,  defendant,  or  by  its  predecessor,  and 
■ubsequently  ratified  1^  uie  Nevada  and  Ore- 
gon Raibroad  Company;  and  this  testimony  ii 
wholly  nnfwnlradicted." 

The  decree  below  was  accompanied  with  a 
finding  of  Hrcts.  Among  the  facts  so  found 
vere  the  following: 

That  before  and  at  tbe  time  the  810  bonds 
were  sold  tbe  ralbroad  company.  In  cODsidera- 
816 


tion  of  their  purchase,  obligated  Itself  In  writ- 
log  tbat  it  would  not  issue  or  sell  any  more  than 
ten  of  said  bonds,  or  $10,000  worth,  for  each 
mile  of  completed  road,  aud  no  more  tban  810 
for  or  upon  tbe  Reno  dlvislm.  tbe  defendants  [IM] 
and  each  of  them  having  notice  of  such  agree- 
ment; 

That  while  theae  agreements  wen  In  foro^ 
and  after  Moran  Bros,  had  purchased  and  paid 

for  the  810  bonds  now  held  by  them,  tbe  com- 
pany, by  and  through  Its  then  officers  and 
trustees,  defendant  Balcb,  trustee  and  presi- 
dent; King,  trustee  and  secretaiy;  Braj^ 
Manning  and  Berry,  trustees;  McMurray, 
fitockbolder;  and  Deal  and  Webster,  attorneys, 
issued  and  advised,  caused  and  procnred  to  be 
issued  the  iKtnds  mentioned  In  the  answer,  147 
in  number,  the  defendants  and  each  of  them 
well  knowing  at  tbe  time  the  terms  and  condi- 
tions of  the  contracts  Umittng  the  issue  of 
bonds,  and  tbat  complainants  iiad  purchased 
for  value  tbe  810  bonds  mentioned  m  the  bill 
of  complaint; 
Tbat  tbe  147  bonds,  and  each  of  them,  were 

Srocured  from  tbe  Union  Trust  Company  of 
[ew  York  by  defendant  Balcb,  under  and  in 
pursuance  of  a  resolution  nf  tbe  board  of 
trustees  of  tbe  railroad  company,  adopted  by 
Balcb,  Bragg,  Manning,  Berry  and  King,  act- 
ing as  such  board,  and  for  the  purpose  ex- 
pressed in  tbe  resolution,  and  represented  to 
the  Union  Trust  Company,  of  negotiating  them 
for  value,  and  after  said  bonds  were  so  pro- 
cured the  board  delivered  them  to  the  original 
holders  thereof  without  payment  therefor  of 
anysum  of  money  whatever; 

Tbat,  except  tbe  10  bonds!  ssued  to  the  de- 
fendants Webster  and  Deal,  the  remaining  187 
of  the  147  bonds  were  delivered  for  and  in  con* 
sideration  of  pre-exlstiner  debts,  and  principally 
for  debts  owing  by  Moore  and  not  debts  owing 
by  tbe  company,  and  in  large  part  for  clainu 
that  Balcb,  McMurray,  Manning,  Berry  and 
Bragg  had  assumed  and  agreed  to  pay;  the 
bonds  Issued  to  Webster  and  Deal  having  been 
delivered  in  consideration  of  professional  legal 
services  to  be  rendered  by  them  as  solicitors 
for  the  defendants,  and  not  delivered  lutil  after 
this  suit  was  commenced;  and. 

That  tbe  defendants,  who  in  the  answer  are 
alleged  to  hold  a  portion  of  the  147  bonds,  and 
each  of  them,  received  such  bonds  and  hold 
tbe  same  as  security  for  debts  which  existed  at 
and  before  tbe  time  Uie  bonds  were  acquired 
by  them,  and  none  of  such  persons  ore  bona  LloT] 
fide  purchasers  of  said  bonds  for  value. 

Upon  this  slate  of  facts  it  was  decreed  tbat 
tbe  complainants  were  entitled  to  have  the 
amount  of  their  bonds,  principal  and  interesL 
paid  out  of  the  proceeds  of  the  mortgaged 
premises,  and  that  none  of  the  defendants  were 
entitled  to  participate  hi  or  share  such  pro- 
ceeds until  after  the  payment  in  full  of  the 

f)riDcipal  and  interest  of  the  810  bonds,  nor  un- 
ess  there  should  be  a  surplus  lemaining:  and 
if  there  should  be  such  surplus,  then  the  de- 
fendants were  entitled  to  participate  in  tbe  dis- 
tribution, each  In  propwuon  to  the  amount  of 
the  bonds  held  by  aim. 

Matn.  W.  E.  F.  Deal  and  Horatto  O. 
Kins*  for  appellants: 
Thepoaltioii  of  Balch  ■>  praUent  did  not 
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make  it  improper  that  tLd  compaoy  ahould  em- 
ploy and  pay  bim. 

Aug.  A  A.  Corp.  |g  817.  818,  p.  816;  Rot- 
ioreugh  V.  Shaata  River  Canai  Co,  22  Cal.  562; 
St.  Lovit,  Ft.  S.  d  W.  R.  Co.  V.  Tiernan,  87 
KaD.006;  dtvuMNat.  BankY.  BUiott.^  Iowa, 
106.  107;  Oheeney  v.  Lafayette  B.  A  M.  R.  Co. 
68  III.  570;  Chandler  y.  Monmouth  Bank.  18 
J.  L.  260;  Santa  Clara  M.  Am,  T.  Meredith, 
M  Md.  880. 

The  oDiy  obligation  upon  a  director  Is  that 
be  must  act  honestly  and  fairly;  be  has  the 
right  to  lecoTer  the  money  he  baa  loaned  and 
to  receive  a  reaaonable  compensatiOD  for  his 
■ervices, 

1  Morawetz,  PrlT.  Corp.  gn27,  p.49S;  1  Wa- 
terman. Prfv.  Corp.  424;  Santa  Orw  R.  Co.  t. 
SpreeAlea,  65  Cal.  103;  Seetey  t.  San  JoU  1.  M, 
<e  L.  Co.  59  Cal.  32;  HartM  v.  Brown,  77  111. 
S80;  Marine  A  R.  Photphate  Min.  <£  Mfg.  Co. 
T.  Bradley.  105  U.  8.  183(26:  1087);  Tuin  Lick 
Oil  Co.  V.  Marbvry,  81 U.  S.  588(28:  829);  Salt- 
manh  V.  Spaulding,  6  New  £dk.  Ren.  693, 147 
Mass.  224;  IMt  T.  Bennett,  6  New  Eng.  ftep. 
72.  146  Mass.  487. 

A  director  should  not  pay  more  for  the  se- 
fmritics  of  ibe  corporation  than  others  do,  nor 
buy  them  For  less  ttian  others  pay  for  tbem. 

Claflin  V.  South  Carolina  ROo.B  Fed.  Fep. 
118,  4  Am.  &  Eog.  R.  R  Cm.  281:  Buncomb 
T.  Aea  York,  H.A  N.R,  Co.U  N.  T.  190,  4 
Am.  &  Eng.  R.  R.  Caa.  203,  and  note,  806. 

The  beneficiary  may  avoid  the  act  of  the 
trustee,  but  cannot  do  to  without  restoring 
what  it  has  received. 

York  Buildinga  Co.  v.  Mackentie,  8  Bro.  Pari. 
Cas.  42;  Smith  v.  Laming,  32  N.  Y.  520. 

The  bolder  Is  protect^  by  the  autbentlca- 
tioD  of  'the  bonds  in  the  manner  provided  In 
the  mortinge. 

Jones,  R.  R.  Securities,  &§  104, 208.  210, 213. 
814;  Stantonv.  Alaitama  AC,  R,  Co.  2  Woods, 
628,  S28. 

It  was  not  only  necessary  that  complainants 
should  allege  the  facts  constituting  the  fraud, 
but  tbat  they  should  prove  the  fraud  as  al- 
leged. 

1  Dao.  Ch.  n.  and  Fr.  (4th  ed.)  826;  Story. 
Eq.  PI.  §257. 

It  is  only  the  record  of  such  instruments  as 
are  entitled  to  be  recorded  Ibat  iseven  construe- 
tive  notice. 

Pitcher  f.  Barrov)$,  17  Pick.  884;  Beehman 
T.  Froat,  18  Johns.  644;  Saieyer  t.  Adams,  8 
Vt.  172;  Jamea  v.  Morey,  2  Cow.  246,  and  note, 
14  Am.  Dea  612;  Ordlet  v.  ffeiUfu>m,  4  Ner. 
632;  Sharon  v.  MinTUiek,  6  Nev.  890;  Meeiek  t. 
Sunderland,  6  Cal.  814,  315;  Stafford  v.  Liek, 
7  Cal.  400;  Brannan  v.  Metick,  10  Cal.  107; 
Wade,  Notice,  §  110,  and  authorltiea  dted  in 
note. 

The  holdera  of  the  bonds  were  bound  to  take 
notice  of  what  was  ccutaioed  in  tbe  bonds  and 
what  was  coBtidned  In  the  deed  of  trust,  and 
that  was  all. 

Stanton  y.  AtaiamaA  G.  R  <h.  9  Woods, 
S28,&28. 

Mr.  WhMUr  H.  P«ek]uw  tor  appellees. 

Mr.  JvHiM  ?»ft-'>n  delivered  the  oidnlon 
of  tbe  court: 
It  appears  satisfactorily  from  the  evidence 

m  U.S. 


that  when  appellees  purclinsed  tbe  810  bonds 
from  Moore,  the  latter  bad  contracts  with  tbe 
railroad  company,  by  wfaich  It  was  restricted 
In  l«ning  bonds  to  flO.OOO,  par  Talue,  for  each 
mil<s  of  completed  road.  It  was  that  feature 
of  the  several  contracts  between  (he  company 
and  Moore  that  gave  value,  in  the  commercial 
world,  to  tbe  bonds  delivered  to  bim.  And 
tbe  benefit  of  that  restriction  upon  the  issuing 
of  bonds  necessarily  passed  to  those  who  pur< 
chased  them  from  Moore.  The  Issuing  of 
bonds  in  excess  of  those  delivered  to  Moore, 
and  by  him  sold  to  Moran  Bros.,  was  in  palpa- 
ble violation  of  tbe  company's  agreement  with 
him;  for,  as  is  conceded,  the  310  bonds,  held 
by  appellees,  represented,  on  the  above  basis, 
all  of  the  completed  road.  No  one  receiving 
the  bonds,  thus  improperly  issued,  who  had 
notice  of  the  restriction  which  tbe  a>mpany, 
by  tbe  contracts  with  Moore,  imposed  upon  its 
authority,  could  be  deemed  a  bona  fide  holder  riMi 
for  value  The  circumstances  under  which  ^  ' 
the  147  bonds  were  obtained  by  the  railroad 
company  from  tbe  trustee,  the  TJoioc  Trust 
Company,  are  stated,  with  substantial  accuracy, 
in  tbe  finding  of  facts  made  by  tbe  court  be- 
low. Those  who  procured  those  bonds  to  be 
issued  by  the  railroad  company  bad  knowledge 
of  tbe  want  of  authority  in  the  company  to  put 
them  on  the  market  to  the  prejudice  of  tbe 
rights  of  the  appellees  as  tbe  holders  of  tbe  810 
bonds.  They  were  used  in  payment  of  the 
company's  debts  and  obligations  and  In  dis- 
cbarge of  obligations  assumed  by  some  of  Its 
ofBcers.  Tbe  purpose  for  which  they  were 
issued  and  used,  however  meritorious  in  itself, 
as  between  ttie  company  and  those  who  origin- 
ally took  them,  cannot  affect  the  rights  of  the 
appellees  arising  under  the  company^  contracu 
with  Moore,  as  the  original  owner  of  the  810 
bonds. 

We  do  not  mean  to  say  that  the  147  bonds 
and  each  of  them  are  absolutely  void  for  every 
purpose  and  by  wbomsoever  held.  If  the  pres- 
ent holders  paid  value  for  them  without  actual 
notice  of  tbe  restrictk>n  imposed  by  the  com- 
pany upon  Ita  authority  to  Issue  them,  tbey 
would  be  deemed  bona  fide  holders  for  value, 
unaffected  by  the  agreements  between  Moore 
and  the  railroad  company.  And  they  would 
be  deemed  holdera  for  value,  even  if  tbey  took 
the  bonds  in  payment  of,  or  as  security  for, 
the  company's  preexisting  debts.  Brooklyn 
City  A  N.  k.  Co.  v.  Actional  Bank  <tf  the  Re- 
pubtie,  102  U.  8.  14  [26:  611. 

The  morf{^ge  of  1881  does  not  contain  any 

Erovision  tbat  gives  priority  to  some  of  the 
olders  of  tbe  bonds  secured  by  It  over  other 
bonds  of  the  same  issue.  If  it  did,  all  holders 
of  tbe  bonds  so  secured  would  be  bound  to 
lake  notice  of  such  provisions,  tbe  mortgage 
having  been  duly  recorded  in  Nevada.  Nor  Is 
notice  of  the  riebts  secured  to  Moore,  as  the 
holder  of  the  810  bonds,  to  be  Imputed  to  tbe 
defendants  because  tbe  contracts  between  him 
and  tbe  company,  or  some  of  tbem,  were  pot 
upon  record.  We  do  not  understand  that,  by 
tbe  law  of  Nevada,  such  instruments  were  re- 

auircd  to  he  reconled,  or  that  the  record  of 
lem  carries  with  it  notice  to  all  tbe  world  of 
ibeir  conlcDts.  Qta.  Stat.  Nev.  1888.  chap.  18, 
fiJS  2671.  2S98.   Tbe  question,  tbenfore,  is  one 
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riKB1  actual  notice  upon  the  part  of  the  defend- 
l,iovj  ythen  they  took  the  booda  held  by  tbem 

respectively,  of  the  limitation  upon  the  oom- 
pany's  nuthority  to  issue  bonds  in  excess  of  the 
310.  We  thus  li.nit  the  inquiry  as  to  notice, 
because  It  1b  clear  that  the  defendants  must 
have  known,  when  they  took  the  bonds,  that 
the  310  bnd  been  previously  issued,  and  that 
that  amount  more  than  represented  completed 
road,  on  the  bonis  of  $10,000  a  mile. 

Upon  B  close  scrutiny  of  the  evidence  we  are 
of  opinfoD  that  the  decree  below  is  correct  as 
to  the  66  bonds  held  by  McMurray,  the  28 
bonds  held  by  the  First  National  Bankof  Reno 
or  by  Bender  for  Manninfi  &  Berry,  and  the 
fraction  of  a  bond  held  by  Bender  for  the  last- 
named  firm.  They  were  received  by  McMur- 
ray and  ManniQf?  &  Berry,  respectively,  with 
actual  notice,  derived  from  their  relations  with 
the  railroad  company,  of  its  agreement  not  to 
issue  on  the  Reno  division  more  than  810  bonds, 
or  $10,000  of  bonds  for  each  mile  of  completed 
road,  and  with  knowledge,  when  they  took  the 
bonds,  that  the  number  thus  limited  had  been 
previously  issued  to  the  contractor  Moore.  In 
respect  to  the  13  bonds  held  by  Wrigbt.  the 
like  number  held  by  Watklns,  and  the  5  bonds 
held  by  Schooling,  the  evidence  shows  that  the 
present  holders  took  Ibem  for  value  from  the 
first  holders,  without  notice  as  to  the  rcstiiction 
which  the  company,  by  Its  agreements  with 
Moore,  bod  imposed  upon  its  autbority  to  issue 
bonds  on  the  Reno  division.  They  were  en- 
titled to  shiire  in  the  proceeds  of  the  sale  of  the 
mortgaged  property,  in  proportion  to  the 
amount  of  bonds  held  by  tbem  respectively, 
and  upon  terms  of  equality  with  Moran 
Bros. 

As  to  the  remaining  bonds,  the  nppeal  must 
bedismisscd,  because  the  amount,  at  par  value, 
held  by  each  of  the  respective  appellants  own- 
ing them,  is  nut  sufficient  to  give  this  court 
jurisdiction  to  review  the  decree  below,  so  far 
as  it  affects  tbem.  No  one  of  those  claims, 
principal  and  interest,  exceeded,  at  the  time  of 
the  decree  below,  tbe  sum  of  five  thousand 
dollars.  Each  claim  is  distinct  and  separate 
from  the  claims  of  all  other  appellants;  and 
the  right  of  each  claimaat  to  be  regarded  as  a 
bona  fide  holder  for  value  depends  upon  the 
[100]  special  circumstances  under  which  be  took  the 
bonds  now  held  by  him.  Gibson  v.  SAtyWdi, 
m  U.  S.  27  [80: 1083];  JmmU  t.  Knight.  123 
U.  S.  420,  432  [81:190,  1921. 

The  decree  below  as  to  H.  J.  McMurray,  A. 
H.  Manning  and  W.  P.  Beriy,  partners  as 
Manning  &  Berry;  Charles  T.  Bender,  trustee 
for  Manning  &  Berry,  and  the  First  Na- 
tional Bank  of  Reno,  as  trustee  for  Man- 
ning &  Berry,  must  be  afflrmed;  and  re- 
versed as  to  the  appellants  William  Wright, 
A.  A.  Watkina  and  Jerry  Schooling,  and  the 
cause,  as  to  those  parlies,  must  be  remanded 
for  further  proceedings  consistent  with  this 
oi^nlon.  Tbe  appeal  by  all  the  other  appel- 
lants must  be  dismissed.  The  appellants 
Wright,  Watkins  and  Schooling  will  recover 
against  tbe  appellees  their  costs  in  this  court. 
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JACOB  LIBBT. 
(See  8.  C.  Beporter>s  ed.  «S-M.) 

Time,  when  of  the  estena  of  a  eontraet—wordt 
of  eontraet—exctite  for  non  performance— tpe- 
dfic  performance,  when  decreed—conduet 
parties  affecting  contract— waiver  of  eond»- 
tion— forfeiture^  tender    of  perforTnanee— 
bankert,  when  not  agenta — when  not  neeea»aT$ 
to  bring  money  into  court — offer  in  MM 
perform— wneUtJ^  ^  d«rw— >n<ere*t 
tender^ 

1.  Time  mai  be  ON^e  of  s  essence  of  the  con- 
tract by  the  express  stipijatlons  of  the  lartics, 
or  it  may  arise  by  Impltoatloo  from  tbe  vcrjr  uat- 
ura  of  the  property,  or  tbe^  avowed  ottJeGts  of 

tb"  seller  or  the  purchaser. 
t.  wn«re  the  parties  specify  the  time  of  perform- 
BDcc.  and  declare  that  "time  and  puuctuallty  are 
material  and  eeseatlnl  Ingredients"  <□  tbe  con- 
tract, and  that  it  must  l>e  "strictly  and  literally" 
executed,  however  harsh  or  exactln?  its  terms 
may  be,  a  retusal  of  the  court  to  sive  effect  to 


NoTi.— ITTlen  tpeetfc  performanee  deersetf,  and 
when  refused,  see  note  to  Hepburn     Dunlop.  Bk. 
«,p.65:  also  note  to  Cotoon  t.  Thompson.  Bk.4, 
258,  and  to  Brasliier  v.  Grata,  BIe.  6,  p.  SSK. 

Plafnttff  miMt  ahnw  performanee,  or  readinea  to 
perform,  and  offer  to  perform:  decreed  against  jub* 
sequent  purchaser.  See  note  to  Co  toon  v.  Thomp- 
son. Bk.  i,  p.  XB3t  alsonots  to  PraU  v.CanoU,Bk. 

s.p.ser. 

Wtie  mny  be  made  any  time  before  decree;  neees- 
tary  partia  to  action,  o^etton  to;  tmnecetBory  par* 
tieK  when  olrfeclton  made,  strDHng  out  partfe*.  Sea 
note  to  Hepburn  v.  Dunlop,  Bk.  i,  p.  tt;  tJao  nota 
to  Morgan  v.  Morgan,  Bk.  i,  p.  Stt. 

'as  to  lacheeof  plainttjf;  Oumge  of  efreunutoneec 
time,  when  raatertal,— eee  note  to  Pratt  T.CaiTOU,  Bk. 
8.  p.  txt;  also  noU  to  Hepburn  T.  Dunlop.  Bk.  i, 

p.  65. 

ITTien  time  or  emen  o/pr<ee  not  a  bar  to  aeMm /or, 
see  note  to  Braataler  v.  Oiatm,  Bk^  6,  p.  SBt. 

nTien  court  wUI  decree  eonveyonee  of  UhhI  sUwited 
bevond  its  terrUvrial  iuritdUMon,  see  twts  to  Oakflr 

Bennett,  Bk.  IS,  p.  508. 

ToRcwhen  of  the  etaenee  of  the  contract,  see  noCs 
to  Slater  v.  Bmerson,  Bk.  lA,  p.  tOD. 

Speeifie  performance,  when  (ranted  or  refmed. 

Spedflo  performance  is  not  an  absolute  right.  It 
regte  in  Judicial  discretion,— exercised  according  to 
the  principles  of  equity  and  with  reference  to  the 
facts  Of  the  case.  Hennessey  v.  Woolworth,  U8  U. 
8. 438  (82:  WO);  Niokerson  v.  Niokereon,  U7  U.  S.  SOS 
(82: 314»;  Love  v.  Welch,  OT  N.  a  iOO;  BarreU  v.  For- 
ney, 82  Va.  289;  Kamsey  v.  Oheeu, »  N.  C.  216;  King 
v.  Qsantoer,  23  Neb.  T95:  KeUy  v.  Gent  Pac.  B.  Oa. 
74  CaL  667;  Simon  v.  Wildt,  U  Ky.  157;  KnoU  r. 
Sbepherdstown  Mfg.  Co.  80  W.  Va.  TW;  Mtnneepolh 
&  St.  Louis  It.  Oo.  V.  Cox,  76  Iowa.  806. 

A  court  of  chancery  will  not  undertake  to  com- 
pel the  apeclflc  performance  of  an  agreement  tc 
take  care  of  and  provide  for  the  complainant  lo 
case  of  her  general  debility  or  Btokneas.  Mowers 
V.  Fogg.  i5  N.  J.  Eq.  12a 

Equity  will  not  intervene  to  compel  spedflo  pw- 
formance  of  oontracts  for  personal  swvioei.  in* 
▼olvlng  the  exercise  of  speoial  skill.  Judgment  aod 
^tooretion,  wbioh  are  continuous  In  tbelr  nature. 

184  U.  8. 
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ttann  It  to  iMke  a  oonttaet  which  tbe  partln  have 
not  made  for  themselvwi. 

Eren  where  Ume  la  made  material,  "by  express 
stlpulatioD,  the  failure  of  one  of  the  parties  to 
perform  a  coodltlOD  wlthla  the  particular  time 
limited  will  not  defeat  hli  rl^ht  to  speotflc  per- 
formance, tf  the  oondltlon  be  auhaequently  per- 
formed wltiiout  unreaaooable  delay,  and  do  cir- 
cumBtaoces  have  Intervened  that  would  render  It 
unJuBt  or  Inequitable  to  give  suob  relief. 

4.  The  diaoretlon  which  a  court  of  equltr  has  to 
grant  or  refuse  ipedfic  performance  k  alwayt 
exercised  with  reference  to  tl>e  olrcumBtances  of 
the  case  and  Is  often  controlled  hj  the  conduct  of 
the  partjr  who  bosee  Us  refusal  to  perform  the 
oootrsct  upon  the  nihire  of  the  other  port?  to 
Btrlotljr  comply  with  Its  conditions. 

5.  Whei-e  a  contract  is  payable  In  money,  the  ao- 
centauce  of  numerous  payments  in  current 
funds  Justlflea  the  inferenoo  that  current  funds 
will  be  acoepted  for  subsequent  payments  nnd 
calls  tor  a  notice  of  Intentloo  to  only  receive 
coin  or  legal-tender  paper  for  subsequent  pay- 
ments, and  without  suoh  notice  excuses  fail- 
ure to  pay  coin  or  legal-tender  on  the  very  day 
the  money  Is  doe. 

C  To  permit  the  enforooment  of  a  forfeiture  of 
the  contract  under  such  olrcumstances  for  want 
of  payment  of  subsequmt  Installmeota  In  odn  or 


running  through  an  Indeflnite  period  of  time. 
Iron  Age  Fub.  Co.  t.  West.  U.  Teleg.  Co.  8S  Ala. 
4S8. 

Bqulty  Is  neTerbound  to  decree  specific  perform- 
ance unless  the  Justice  of  the  case,  as  drawn  from 
aU  the  facte,  requires  It  Ford  v.  Bulcer  <Ta.)  18 
Va.  I*.  J.  8T0;  Ramsey  v.  Gheen.  90  K.  C  211^  Buck- 
ley  T.  Patterson,  80  Hlnu.  StO;  Eaton  t.  Baton,  6 
Kew  Sng.  Bep.  Oft,  64  N.  H.  49S;  Duncan  t.  0«nt 
Pass.  R.  Co.  B6  Ky.  5S5;  Mansfield  v.  Bherman,  SI 
Me.  365. 

JFraudulent  mlsrepreaentatlons  by  which  the  de- 
fendant was  induced  to  enter  Into  a  contract  con- 
•tltute  a  defense  to  a  salt  for  speclUc  perf  ormenoe.' 
Kelly  v.  Genu  Pao.  H.  Co.  74  Cal.  567. 

SpeciOc  performanoe  of  a  contract  of  sale  will 
not  be  enforced  wbeieittoshown  that  there  was  a 
nutoal  mlsndie  ai  to  the  thing  sold.  FOrtSmlth  v. 
Bragan,  49  Ark.  801 

A  contract  to  convey  real  estate,  entered  Into  by 
defendant  under  a  mistake,  will  not  be  specifically 
enforced.  Buckley  v.  Patterson,  80  Minn.  SfiO; 
Hess  V.  Evans  (N.  J.)  13  Cent  Bep.  878;  Rushtoo  v. 
Thompson,  8S  Fed.  Rep.  635;  Wilson  v.  HcLaugbUn. 
11  Cola  465:  HansOeld  v.  Sherman,  81  He.  866. 

A  court  of  chanoeiT  cannot  decree  apeclflo  per- 
formance of  an  agreement  to  convey  property 
which  has  no  ezlatence.  or  to  which  the  defendant 
hsa  no  title,  although  the  want  of  title  Is  oained  br 
Che  defendant's  own  aot,— as  by  his  ooDveyanoe  to 
a  bona  Ode  purchaser.  Kenoedy  v.  Haaelton,  128 
(T.  8. 067  fSS:  BXi. 

Bpeciflo  performance  should  never  be  granted 
cnlesB  the  terms  of  the  agreement  sought  to  be  en- 
forced are  clearly  proved.  Bennessey  v.  Wool- 
worth,  128  U.  8.  4S8  (82:  SOOt;  Nlckerson  v.  Nicker- 
•on,  127  C.  8.  688  (82:  814);  Prater  v.  Sears,  IT  Oa.  tt. 

SpeeUle  perffnmanoe  of  a  eontiaot  will  Dot  he  eo* 
forced,  unless  the  remedy  o  well  as  the  obligation 
is  mutual,  and  alike  attainable  by  both  parties  to 
the  agreement  Iron  Age  Pub.  Co.  t.  West  U. 
Teleg.  Co.  88  Ala.  488;  Anson  v.  Townsend,  38  CaL 
418;  Stanon  t.  Wlldt,  84  Ky.  U7. 

This  rule  does  not  apply  where  the  condition 
originally  lacking  has  been  supplied  by  filing  a  but 
for  spedSo  performance  by  the  party  not  bound. 
Woodruff  T.  Woodruff.  1  LB.  A.  880;  M  N.  J.Kq. 

U4  C.  S. 


lefml-tender  notes,  where  current  ftinds  were  of- 
fered, and,  on  refusal  to  receive  them,  lettal-ten- 
der  notes  and  coin  were  tendered  soon  after- 
wards, in  payment  would  enable  the  creditor  to 
take  advantage  of  his  own  wrong. 

7.  The  provision  in  the  contract  forbidding  Itt 
modification  or  cbanre.  '*  except  by  entry  there- 
on In  writing  signed  by  both  parties,"  coupled 
with  the  provision  that  no  court  should  relieve 
plaintiff  from  a  failui'e  to  comply  strictly  and 
literally  with  the  contract,  cannot  be  applied 
where  the  efficient  cause  of  his  failure  to  comply 
strictly  and  literally  with  the  contract  was  the 
conduct  of  the  other  party. 

8.  Under  such  clroumstaucee,  the  failure  of  the 
plaintiff  to  pay  In  coin  or  legal-tender  paper  did 
not  work  a  forfeiture  of  the  contract  and  docs 
not  stand  In  the  way  of  a  decree  for  specific  per- 
formance. 

9.  After  the  surrender  by  defendant  of  the  notes 
due  and  bis  formal  noUflcation  to  plaintiff  that 
he  regarded  the  contract  as  forfeited  and  would 
not  receive  any  money  from  blm,  plaintiff  was 
not  bound,  as  a  condition  of  his  rlffht  to  claim 
speclttc  performance,  to  go  throuarh  the  useless 
ceremony  of  tendering  payment  of  the  note. 

10.  Bankers  are  not  agents  of  the  owner  to  receive 
payment  of  notes  by  reason  simply  of  the  fact 
that  the  notes  were  made  payable  at  their  book. 


Unilateral  contracts  for  the  purchase  of  Innda, 
signed  by  the  purchaser,  may  be  enforced  by  the 
vendor.  Miller  v.  Cameron.  1 L.  R.  A.  664, 46  N.  J. 
Gq.«k 

Specific  performance  may  be  enforced  of  agree- 
ments by  parol  for  conveyance  of  hinds.  Qulnn  v. 
Qulnn,  78  Iowa,  565:  Barrett  v.  Forney,  BS  Va.  SGD; 
Orlggsby  T.  Osbom,  8S  Ta.  3T1;  Biirlingame  t. 
Rowland.  1  L.  R.  A.  SSft,  7?  Cal.  315;  Welch  t, 
Whelpley,  «S  Hlcb.  15;  Young  r.  Young,  45  N.  J. 
Eq.  87;  Wallaoe  v.  Scoggln,  17  Or.  1M:  E\-ereit  r. 
Dllley,  88  Kan.  73. 

When  time  is  not  of  the  essence  of  the  contract  it 
may  be  speciflcally  enforced  by  the  purchaser  at  ler 
the  time  agreed.  Day  v.  Hunt  IIZ  N.  Y.  IBl;  Can- 
field  V.  Tillotson,  S&  Neb.  837. 

Specific  performance  will  not  be  granted  after  an 
unreasonable  delay.  Nickerson  v.  Niukerson,  1ST 
C.  S.  e«8  (83.  814):  Requa  v.  Snow,  76  Cel.  690:  Simp, 
son  V.  Atkinson,  SB  Minn.  238;  Love  v.  Welch,  97  M. 
C  200;  Northrup  v.  Stevens.  39  Minn.  lOP. 

^>eclflc  petformance  Is  not  barred  by  delay  of 
complainant  occasioned  by  defendants  tendering  a 
deed  defectively  acknowledged  by  one  of  them 
and  not  Joined  In  by  the  wife  of  another.  Jolins- 
ton  V.  Jonea,  86  Ala.  288t 

A  purchaser  cannot  specifically  enforce  an  agree> 
mmt  to  sell  which  was  upon  a  condition  that  has 
new  been  performed.  Wainmon  v.  Hampton,  110 
N.  Y.  42B;  BuUer  v.  Archer,  76  Icwa,  BSL. 

A  demand  for  a  deed  need  not  be  made  as  a  con- 
dition of  specific  performance,  where  the  party 
bound  to  give  the  deed  baa  repudiated  the  contract 
or  denied  the  right  of  the  other  to  receive  the  deed. 
Harshman  v.  Mitchell,  117  Ind.  812, 

A  formal  tender  of  the  purchase  money  before 
oommencing  a  suit  to  spedOcally  enforce  a  con- 
tract tm  the  sale  of  land  la  rendered  unneoeosary 
by  arefooal  to  consider  tbe  Queatioo  of  sale  under 
the  contract  and  a  denial  of  liability  thereon. 
Bradford  v.  Foster,  87  Tenn.  4. 

Specific  performanoe  will  not  be  granted  where 
Inequitable.  Stevens  ▼,  Oomstock,  U  Cent  Bep. 
a27.108N.Y.  055:  Conger  v.NewTork,  W.  a 
B.  Co.  45  Hun,  896. 

Specific  performance  will  not  be  decreed  in  cases 
of  fraud,  or  when  the  decree  would  produce  in- 
joMlee.  Tettiv,(Harth,10WaM.B«p.4l;ttHo.fV. 
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■nd  mooeys  left  with  them  to  be  used  aa  paymeot 
•re  not  tbercby  tbe  monerB  of  tbe  owner  of  the 
notes. 

11.  UoAer  tbe  dnmnutancM  It  wu  oot  Kbsoluteljr 
necesau?  that  plaJotlff  should  have  brought  th« 
money  Into  court  for  the  defendant  at  the  time 
he  died  bis  bill;  his  offer  In  tbe  bUl  to  iterform  all 
tbe  oondttlons  and  atlpubiaoni  of  the  oootiaot 
was  snfDelent  to  give  blm  a  standing  fn  oourt. 

U;  But  the  decree  of  speolflo  performance  ought 
not  to  become  operative  until  he  brings  into 
oourt  for  tbe  defendant  the  full  amount  neoea- 
wuj  to  pay  off  tbe  notea  for  principal  and  Inter- 
est. 

IB.  The  defendant  Is  not  entitled  to  intereat  after 
tbe  reapectlve  tenden  were  made,  because  1 1  doea 
not  appear  tbat  the  plalnttff  baa,  since  the  ten- 
ders, realised  anr  Intemt  apon  Uw  monera  left 
Urn  for  defendant  at  tbe  bank. 

[No.  724.] 

BubmitUd  Dee.  4,  iSS9.  Decided  March  3. 1890. 

APPEAL  from  a  decree  of  tbe  Circuit  Court 
of  the  Uolted  States  for  tbe  District  of 
Kebreska  in  favor  of  plaintiff  in  a  suit  to  com- 
pel ipeciflc  perfonnance  of  a  contract  for  tbe 
•de  of  lands.   Affirmed,  bvt  the  decree  tuipertd- 
ed  and  not  to  h^me  operative  vntit  plaintiff 
pay$  into  court  the  amovnt  of  the  notee  given 
for  the  unpaid  portion      the  purc/iase  motiep. 
Tbe  facts  are  stated  in  tbe  opinion. 
Jtfr.  Adams  A.  Goodrichf  for  appellant: 
Where  a  note  la  made  payable  at  a  bank  ft  is 
flie  maker's  du^  to  be  at  the  bank  to  pay  tbe 
■ame. 

United  States  Bank  t.  Smith.  24  U.  B.  11 
Wheat.  171  (6:  448);  United  Statea  Rink  T. 
Oneate,  S  Cranch,  0.  C.  466;  Burke  MeKaji, 
48     S.  S  Bow.  66  (11:  181). 

Wheze  a  note  made  payable  at  a  bank  la  not 
lodged  with  the  bank,  iHiatever  tbe  bank  re- 
celrea  from  the  maker  to  apply  cm  the  fnrtru- 
uent,  It  reoelvee  aa  hli  agent,  not  aa  agent  of 
the  payee. 

Ward  V.  SmUh,  74  U.  B.  7  Wall.  447  (19:  207); 
Dan.  Neg.  Inst,  g  826a.  noU  S;  Adame  v. 
Beekentaek.  44      J.  L.  688. 

A  tender  after  the  day  of  paymeot  is  not 
good. 

Hume  T.  JPrploe,  8  East,  168;  Maynard  v. 
IJunt,  a  Pick.  240;  Dobie  v.  Larkan,  10  Excb. 
776;  Poole  V.  7>(n&n(fee.  2  Mees.  &  W.  228. 

If  the  default  of  Libby  can  be  excused  by 
the  court  it  should  be  on  terms  requiring  Libby 
to  pay  all  costs. 

Gregg  v.  Von  Pkvt,  68  U.  B.  1  Wall.  274  (17: 
686);  &inton  v.  Doumam^  61  TT.  8.  20  How. 
46U15:  966). 

Where  tbe  words  of  a  contract  have  a  plain 
■nd  obvious  meaoiog,  all  coostruction  In  hos- 
tility with  Bucb  meaning  is  excluded. 

Green  v.  BiddU,  21 U.  S.  8  Wheat.  1  (5:  647): 
Jenniaon  t.  Leonard,  88  U.  8.  81  Wall.  808 
aZ:  K89);  MittouH  River,  Ft.  8.  A  G.  &,  Oo.^, 
Britklo^,  21  Kan.  286. 

Prior  to  tbe  Act  of  March  8,  1868,  gold  and 
silver  coin  was  the  only  legal  tender. 

Ward  T.  Smith,  74  TJ.  8.  7  Wall.  447  (19: 
207):  Qu)tn  t.  BreedUne,  48  U.  8.  2  How.  28 
ai:  167). 

Mr.  BManel  P.  D»Tld«oa.  for  ai^llee: 
A  forfdtim  ii  not  warranted  by  the  proofs. 
Mm  T.  Catffuy.  17  Neb.  980,  681. 


Mr.  .7u«/teRarlaB  deltveied  tbeoplolon  of  [69] 

the  court: 

This  is  a  suit  to  compel  ttaespedlle  perform- 
ance by  the  appellant  CheuCT,  of  a  written 
agreement  entered  into  Hay  28.  1680.  between 
him  and  tbe  appellee,  Libbv,  whereby  tbe  for- 
mer demised  and  let  to  the  fatter  tbe  possession 
and  use  of,  and  contracted,  bargained  and 
agreed  to  sell  to  him,  two  sections  of  unim- 
proved land  in  Gage  County,  Nebraska.  Tbe 
defendant  claimed  tbat  tbe  contract  was  for-  [70] 
feited,  long  before  this  suit  was  brought,  by 
Libby's  failure  to  comply  with  its  stipulations. 
Upon  that  ground  be  resists  tbe  granting  of  tbe 
relief  asked.  Tbe  circuit  court  adjudged  that 
tbe  plaintiff  was  entitled  to  a  decree. 

Tbe  question  to  be  determined  is,  whether 
there  was  any  such  default  upon  the  part  of 
tbe  plaintiff,  Libby,  as  deprived  him  of  the 
right  to  apedfic  performance. 

Tbe  sum  agreed  upon  for  the  possession,  tise, 
occupancy  and  control  of  the  land  was  $1,361.00 
yearly,  represented  to  Libby's  notes,  and  In  the 
taxes,  assessed  and  to  be  assessed  againat  the 
land.  Tbe  nrice  for  the  land  was  |8.960.  of 
which  $1,600  was  paid  at  the  date  of  Uie  con- 
tract Tlie  balance  waa  to  he  paid,  "without 
notice  or  demand  therefor,"  In  annua]  install- 
ments at  the  limes  specified  in  promissory  notes, 
of  even  date  with  the  contract,  which  were  ex- 
ecuted by  Libby  to  Cheney,  at  Tecumseh,  Ne- 
braska. Tbe  notes  were  made  payable  to  tbe 
order  of  Cheney,  at  the  (^ce  01  Rusf^ell  Ss 
Holmes,  private  bankers  In  that  city.  Eightof 
tbe  notes  represented  tbe  balance  of  the  printj- 
pal  debt — each  one  being  for  $920 — and  were 
payable  respectively  in  three,  four,  five,  six, 
seven,  eight,  nine  and  ten  years  after  date 
The  remaining  ten  notes  represented  the  annual 
interest. 

Libby  agreed  to  meet  the  note*  as  ibqr  rfr 
Bpectively  matured,  pay  the  taxes  on  the  land 
for  1880  and  subsequent  years,  and,  during 
that  year  (the  weather  permitting),  break  two 
hundred  acres,  and  build  on  the  liind  a  frame 
barn  of  sixtten  feet  by  twenty,  and  a  frame 
dwelling-house  of  a  story  and  a  half.  Cheney 
undertook  to  pay  the  taxes  of  1879  and  preWous 

f ears,  and  bound  himself  to  convey  the  land, 
D  fee  simple,  with  tbe  ordinary-covenants  of 
warranty  (reserving  the  right  of  way  that  might 
be  demanded  for  public  use  for  railwavs  and 
common  roads),  Hjwn  the  payment  by  Libby  of 
t  he  several  sums  of  money  aforesaid  at  the  times 
limited,  and  the  strict  performance  of  all  and 
singular  the  conditions  of  the  contract. 
u  was  further  stipulated  between  the  parties: 
That  "time  and  punctuality  are  material  and 
essential  tngredienU  in  tb is  contract;" 

That  if  Libby  failed  to  perform  and  complete  [71] 
all  and  each  of  tbe  payments,  agreements  and 
stipulations  in  tbe  aprreement  mentioned, 
"atrictly  and  literally."  the  contract  abonld  be- 
come void.  In  which  event  all  tbe  Intereata  cre- 
ated by  the  contract  in  fuvor  of  Libby,  or  de- 
rived from  bim,  should  Immediately  cease  and 
determine,  and  revert  to  and  revest  in  Cheney, 
without  any  decUtration  of  forfeiture,  or  re-en- 
try, and  without  any  right  Id  Libby  of  recla- 
mation orcompenaationiarmooctyaiMddoraerT- 
ices  performed; 

That  in  case  tbe  contract  was  forfeited,  Che- 
ney could  take  Immediate  poMoasInn  at  the 

IM  U.& 
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land,  with  all  the  crops,  ImproTemeDts,  fixtures, 
privileges  and  appurtenances  tliereoo  or  aprCr- 
taioiDg  thereto,  Libby  to  remafti  bound  for  all 
taxes  then  assessed  aeaiost  the  premises,  and 
all  installmeDts  of  principal  or  interest  then 
due  OS  the  contract  to  be  regarded  as  rent; 

Tliat  whenever  one  half  of  the  purchase  price 
was  paid,  with  all  accrued  interest  and  taxes, 
Clienej  should  execute  a  deed,  as  provided  for 
Id  the  contnict.  and  take  notes  and  ■  mortgage 
for  the  remaining  payment!  to  ran  the  noex- 
pircd  time;  and 

That  when  Libby's  right  to  purchase  the 
land  terminated  b;  reason  of  nonperformance 
of  bis  uovenants,  or  his  failure  to  make  the 
payments,  or  any  of  tbem,  at  the  time  specified, 
ho  should  be  deemed  to  have  only  the  riffbts  of 
a  tenant,  and  to  bold  the  land  under  the  con- 
tract as  a  lease,  subject  to  the  statute  regulating 
tfae  relation  of  landlord  and  tenant,  with  the 
right  in  Cheney  to  en  force  the  provisions  of  the 
contract,  and  recover  possession  of  the  land, 
with  all  the  fixtures,  privileges,  crops  and  ap- 

§urtenances  thereon,  as  if  the  same  wss  held 
y  forcible  detainer. 

The  agreement  also  contained  these  stringent 
provisions:  That  no  court  should  relieve  Lib- 
by from  a  failure  to  comply  strictly  and  literally 
with  the  contract;  that  no  modification  or 
cbange  of  tbe  contract  could  be  made  except 
by  entry  thereon  in  writing  signed  by  both  par- 
ties; and  that  no  oversight  or  omission  to  take 
notice  of  any  default  by  Libby  should  be 
deemed  a  waiver  by  Cheney  of  the  right  to  do 
so  at  any  time. 

Libby  went  into  possession  under  the  con- 
tract. He  and  those  in  poesess<)n  under  him 
bad,  prior  to  the  commencement  of  this  suit  on 
the  26lhof  February.  1887,  broken  up  and  cul- 
dvated  most  of  tbe  land,  and  made  Improve- 
ments thereon  of  a  permaneot  and  substantial 
character.  Nearly  all  of  these  improvements 
were  made  prior  to  the  first  of  January,  1885. 
He  met  all  tbe  obligations  imposed  upon  bim 
with  respect  to  the  breaking  up  of  the  land  and 
its  improvement  by  the  erection  thereon  of 
buildings.  His  endence,  which  is  unnnitra- 
dicled,  was:  "We  have  broken  up  and  culti- 
vated about  1,200  acres;  built  five  houses  and 
Stable  and  outbuildings  to  each  house;  made 
wells  to  each  house;  erected  two  wind-mills; 
fenced  one  whole  sectioD  with  wire  and  posts 
and  fenced  half  of  other  section  with  hedge; 
we  have  set  out  some  frulttrces  and  shrubbery, 
all  to  the  value  of  about  ten  thousand  dollars; 
all  was  done  under  and  in  pursuance  of  this 
contract." 

He  also  met  promptly  all  the  notes  given  for 
principal  and  interest  maturing  prior  to  1885. 
The  total  amount  paid  by  faim  prior  to  that 
date,  including  $1,600  paid  at  the  execution  of 
tbe  contract,  was  in  excess  of  $S,0(>0. 

But  tbe  defendant  Insists  that  there  was  sudi 
default  upon  the  part  of  the  plaintiff  with  re- 
spect to  the  notes  maturing  May  28,  1885,  as 
worked  a  forfeiture  of  the  contract,  and,  con- 
sequently, that  specific  performance  cannot  be 
decreed.  Tbe  precise  grounds  upon  which 
this  contention  rests,  as  well  as  tbo^  upon 
which  the  plaintiCF  relies  in  support  of  his  claim 
for  relief,  cannot  be  clearly  understood  without 
a  carefal  scrutiny  of  all  that  passed  between 
the  parties  in  reference  to  the  lands  in  question. 
184  U.  8. 


Tbe  plaintiff  resided  in  Iowa,  while  the  de- 
fendant resided  at  Jerseyville,  Illinois.  The 
notes  given  by  tbe  former  woe  upon  blanks 
furnished  by  the  latter's  agent,  who  caused 
them  to  be  made  payable  in  Tecumseh,  Nebras- 
ka, at  tbe  private  bank  of  Russell  &  Holmes, 
through  whom  tbe  defendant  bad,  for  many 
years  prior  to  1880,  made  collections,  and  with 
whom  be  bad  kept  an  account.  The  first  pay- 
ment under  Uie  contract  was  made  In  bank 
drafts  delivered  to  tbe  defendants  uent  in  Te- 
cumseh. All  the  other  notes  fallmg  due  in 
1880  to  1884,  Inclusive  (except  the  interest  note 
maturine  in  1883),  were  paid  by  bank  drsfU  [73] 
sent  to  Russell  &  Holmes,  who  placed  the  pro- 
ceeds to  tbe  credit  of  Cheney  in  their  bank. 
The  checks  of  the  latter  upoo  that  bank,  on  ac- 
count of  those  deposits,  were  always  paid  in 
current  funds.  The  draft  to  psy  the  interest 
note  for  1883  was  also  sent  to  Russell  &  Holmes, 
but  as  Cbeney  bad  not  transmitted  that  note  to 
tbem.  the  draft  was  forwarded  to  bIm.  He  re- 
ceived it  and  sent  the  note  to  Libby.  la  no 
siturle  instance  prior  to  1885  did  he  make  ob- 
jection to  tbe  particular  mode  in  which  Libby 
provided  for  the  payment  of  his  notes,  or  inti- 
mate hispurposetodemand  coin  or  legal-tender 
notes  In  payment.  In  every  instance,  except 
as  to  the  interest  note  for  1^,  tbe  notes  were 
paid  at  the  banking  houaeof  Russell  ft  Holmes, 
and  by  drafts  sent  to  and  used  IqrthanfOT  that 
purp<»e. 

But  it  is  quite  apparent  from  the  evidence 
that  Cheney,  in  1888,  indulged  the  t^ope  that 
he  could  bring  about  a  forfeiture  of  tbe  con- 
tract for  noncompliance  upon  tbe  psrt  of  Libby 
with  its  provisions,  and  that  he  would,  in  that 
or  some  other  way,  get  the  land  back.  It  is 
proper  to  advert  to  tLe  circumstances  Justify- 
ing that  conclurion. 

On  the  4th  of  March,  1885,— all  previous  in- 
Btallments  having  been  punctually  met— Libby 
offered,  in  writing,  to  pay  (Ut  the  principu 
notes  mentioned  in  the  contract,  as  well  as  tho 
interest  note  due  Mav  38,  1885,  if  a  deed  was 
made  to  him.  To  this  offer  Cbeney  replied, 
under  date  of  March  19, 1886:  "Tour  letta  of 
the  4th  has  lust  reached  me.  I  have  no  papers 
with  me  and  cannot  attend  to  the  matter  as  you 
request.  I  expect  to  go  to  New  Orleans  to  the 
Exposition  and  to  be  at  home  in  time  to  see  to 
it  properly.  If  I  am  behind  time  no  harm  will 
come  to  you."  Libby  wrote  again,  under  date 
of  May  30,  1885,  renewing  tbe  offer  contained 
in  his  letter  of  March  4.  Under  date  of  May 
23,  1885— only  five  days  before  the  notes  for 
1886  matured— Cheney  replied:  "ToursofSOth 
is  received.  I  think  it  probable  that  I  can  do 
as  you  suggest,  but  I  will  be  In  Beatrice  [tbe 
county  seat  of  Gage  County,  where  the  lands 
are]  between  the  Ist  and  10th  of  June  on  other 
business,  and  will  then  make  inquiries  and  see 
if  I  can  lend  the  money  to  good  bands,  and  will 
then  let  you  know  more  certainly.'* 

On  tbe  36th  of  May,  1885,  libby  sent  to  [74] 
Russell  &  Holmes  a  draft  upon  tbe  First  Na- 
tional Bank  of  Omaha,  Nebraska,  made  by  one 
Stuart,  a  private  banker  doing  business  at 
If^adison,  In  tbe  same  State,  for  $l,2ol.30. 
wblcb  was  the  amount  at  Ubby'i  two  notes 
for  principal  and  interest  that  matured  May  28, 
1805.  It  was  sent  in  pajrmeot  of  those  notes, 
and  was  received  for  that  purpose  by  Bnsnll 
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&  Holmes.  Tbev  accepted  it  for  the  ninount 
of  money  named  in  ft.  and  were,  therefore, 
ready  tn  take  up  Libby's  two  ootei  when  pre- 
sented for  pnyment  at  tbelr  office. 

On  tbe  ^th  of  May,  1885.  A.  W.  Cross,  of 
the  First  National  BauE  of  Jcrseyvitle.  Illinois 
— wberc  Cheney  resided— appeiired  at  tlie  bank- 
ing-bouse of  Russell  &  Holmes,  and  mode  a 
deposit  of  $5,00U.  all  in  current  funds,  and  a 
goM  portion  of  it  I'n  NUt  iff  hit  mon  bank. 
Wbile  there  be  inquired  of  Russell  &  Holmes 
(without  disclosing  tbe  reason  for  bis  inquiry) 
wliether  tbey  kept  "a  legal-tender  revenue 
[reserve],  as  national  banks  were  required  to 
do."  lie  was  told  that  tbcy  did  not,  but  that 
a  supply  of  legal-tcndcr  was  on  hand.  About 
two  o'clock  of  tbe  1st  of  June— which,  as  May 
31  fell  on  Sunday,  was  the  last  day  of  grace 
for  Libby's  two  notes  due  in  1885  (Neb.  Stat, 
chap.  41,  5=  8) — one  of  Cheney's  attorneys  went 
into  tbe  bunk  of  Russell  &  Holmes,  and  asked 
if  he  could  be  given  $5,000  in  legal-tender  notes 
in  exchniige  for  other  currency.  His  request 
was  complied  with.  At  a  later  hour  of  the 
same  day  Cheney  appeared  in  the  bank,  with- 
out having  responded  to  Libby's  offer,  twice 
made,  to  pay  all  tbe  notes  for  tbe  principal 
debt,  and  the  interest  note  maturing  in  1885. 
He  came  there  with  checks,  drawn  by  Cross, 
to  be  cnsliod.  and  asked  as  an  accommodation 
to  him  that  they  be  paid  in  legal-tender  notes. 
Hi'  wtif  promptly  accommodated  to  the  extent 
of  $2,500.  But  when  he  asked  for  $3,500  more 
in  legal-tender  notes.  Holmes  suspected  there 
was  a  scheme  to  exhaust  his  bank  of  legal- 
tender  notes,  and  refused  to  comply  with  uiis 
request.  After  Russell  &  Holmes  had  thus, 
by  way  of  accommodation,  paid  to  Cheney 
and  his  attorney  seven  thousand  Ave  hundred 
dollars  io  legal-tender  notes— but  not  until  the 
[75]  hour  for  closing  the  bank,  on  that  day.  against 
the  public  bad  passed — Libby's  two  notes  were 
presented  by  Cheney,  and  payment  thereof  de- 
manded in  coin  or  legal-tender  notes.  Tbe 
bank  offered  to  pay  in  current  funds,  as  they 
had  previously  done  in  respect  to  Libby's  notes, 
but  Cheney  declined  to  lake  in  payment 
thing  except  coin  or  legal-tender  notes.  The 
notts  were  then  placed  by  him  in  the  hands  of 
A  notary,  who  was  conveniently  present,  and 
the  latter  presented  tliem  for  payment,  an- 
uouncing  that  he  would  not  receive  anything 
except  United  States  notes  or  legat-tcnder  funds. 
I^yment  in  such  funds  was  refused  by  the  bank 
and  the  usual  protest  was  made,  he  notary 
and  Cheney  then  left  tbe  room,  the  latter  say- 
ing, before  leaving,  that  he  would  "call  in  Uie 
morning."  But  be  did  not  call  the  next  or 
up<m  any  Bubsc({iient  day. 

Within  fifteen  or  twenty  minutes  aflerCheney 
and  his  notary  left  the  bank.  Holmes,  of  the 
firm  of  Russell  &  Holmes,  went  to  tbe  ofBce  of 
the  notary  to  find  Cheney  and  pay  the  notes  in 
the  funds  demanded.  But  Cheney  was  not 
there,  and  the  notes  were  in  bis  hands.  Inquiry 
was  made  at  tbe  principal  hotel  and  at  other 
places,  hut  he  could  not  be  found:  Holmes 
was  iiifonnetl  that  be  had  left  town. 

Libby  having  been  notifled  of  the  protest  of 
the  notes,  not  withstanding  he  bad,  in  due  time, 
sent  a  bank  draft  to  Russell  &  Holmes  to  be 
used  in  paying  them,  directed  Stuart,  the  bank- 
er at  MadiaoD,  Nebraska,  to  go  Immediately  to 
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Tecumseh.  The  latter  arrived  there  on  the  9th 
of  June;  and,  having  learned  what  passed  1» 
tween  Cheney  and  Kussell  ft  Holmes,  deter* 
mined  to  pay  off  tbe  notes  In  such  funds  as 
Cheney  demnnd«J.  He  informed  the  notary, 
who  bad  protested  the  notes  for  nonpayment, 
that  be  was  then  ready.  In  behalf  of  Libby,  to 
pay  them  in  gold,  llie  latter  did  not  have  the 
notes,  did  not  know  where  Cheney  had  gone, 
and  said  that  tbe  latter  "did  Dot  want  Uu 
money,  but  that  be  wanted  the  land  back." 

Stuart  having  knowledge  of  Cheney's  letter. 
In  which  he  notified  Libby  of  his  purpoae  to 
visit  Beatrice  between  the  Ist  and  lOih  of  June, 
went  to  that  place  In  Karch  of  Cheney,  but 
could  not  find  him. 

Libby  wrote  to  Cheney,  under  date  of  Jane  [76] 
12, 1B85,  informing  him  that  gold  was  depos- 
ited at  Russell  &  Holmes'  office  to  pay  the  two 
notes  due  May  28, 1885.  This  letter  was  re- 
ceived by  Cheney  in  due  course  of  mail.  On 
the  20th  of  June,  1885,  the  latter  inclosed  to 
Libby  twelve  unpaid  notes  (including  the  two 
due  Alay  28,  1835),  saying  that  the  contract  of 
May  28,  1880,  was  "terminated  and  ended  br 
your  failure  to  pay  the  two  notes  due  May  28. 
1885,  and  otherwise  to  comply  with  the  con- 
tract, which  is  now  null  and  void."  How 
Libby  bad  "  otherwise"  failed  to  meet  bis  ob- 
ligations under  the  contract  does  not  appear. 
Under  date  of  June  23, 1985,  Russell  &  Holmes 
advised  Cheney  by  letter 'of  the  fact  that  tbey 
were  authorized  oy  Libby  to  pay,  and  they 
were  ready  to  pay,  the  notes  due  May  28.  in- 
cluding protest  fees,  in  legal-tender  notes  or 
coin.  Libby,  under  date  of  June  25,  1885,  re- 
plied to  Cheney's  letter,  saying:  "I  refuse  to 
accept  said  notes,  excepting  tbe  two  which 
were  paid,  and  have  this  day  sent  them  to  your 
bjnkers,  Messrs.  Russell  Sb  Holmes,  of  Tecum- 
seh. Neb.,  for  your  use  and  benefit  and  subject 
to  your  order.  I  shall  make  payments  as  fast 
as  tbey  become  dae,  and  shall  require  you  (o 
execute  a  conveyance  of  tbe  land  In  accordance 
with  the  terms  of  the  contract.  It  will  be  use- 
less for  you  to  send  me  any  of  these  notes,  ex- 
cept you  send  tlieoi  for  paymrat."  Under  date 
of  June  29,  1885,  Russell  &  Holmes  advised 
Cheney  that  they  had  received  from  Libby  his 
notes,  amounting  to  $6,679.20,  subject  to  his, 
Cheney's,  order.  The  latter  wrote,  July  9, 
1885,  in  reply  to  Libby's  letter  of  June  25tb, 
that  he  did  not  recognize  the  notes  placed  with 
Russell  &  Holmea  u  bdn;  subject  to  hts  or- 
der. 

On  the  20th  of  August,  1886,  Libby.  by  his 
attorney,  made  a  tender  to  Russell  Holmes 
of  $120  in  gold  coin  as  a  balance  of  one  half 
of  the  purchase  money,  and  offered  to  surren- 
der the  contract  and  execute  a  mortgage  and 
notes  for  the  balance  of  the  purchase  money, 
as  stipulated  in  tbe  contract,  and  demanded  e 
deed;  of  all  which  Cheney  was  notified.  Tbe 
latter  replied,  under  date  of  August  9S,  188S, 
that  he  would  not  receive  any  money  from 
Libby,  and  refused  to  make  a  deed. 

It  further  appears  that  the  plaintiff  punctu-  [T^j 
ally  paid  into  tiie  bank  of  Russell  &  Holmes  the 
amounts  of  the  notes  due  in  1886  and  1887. 
The  funds  remained  in  that  bank  and  are  now 
there,  subject  to  Cheney's  order,  on  presenting 
the  notes.  Of  these  paymmta  be  waa  prompt- 
ly informed. 
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Shortly  before  the  commencemeat  of  this 
•uit  Liboy  agalo  offered  to  Cheney  to  pay  in 
cash  all  the  unpaid  portion  of  the  nrincipal 
debt  named  in  the  contract,  and  all  interest 
due  at  that  date.  He  also  renewed  bis  offer  to 
execute  a  mortgage  on  the  land  to  secure  all 
unpaid  iostallments  not  due,  and  demanded  a 
deed.  But  those  offers  being  declined,  the 
present  suit  was  brought. 

The  peculiar  wordioff  of  the  vritTen  cootract 
renders  it  somewhat  doubtful  whether  there 
was  a  sale  of  the  lands  tc  the  appellee  to  be 
made  complete  by  a  conveyance  of  the  leeal 
title  or  defeated  altogether,  according  to  hia 
performance  or  failure  to  perform  the  condi' 
tions  upoD  which  be  was  to  receive  a  deed;  or 
whether  he  was  sbnply  given  possessioa.  imy- 
ing  a  fixed  amount  annually,  for  use  ana  oc- 
cupnncy,  with  the  privilege  of  pnrcbaaiog  and 
with  the  right  to  demaaa  a  conveyance  in  fee 
simple,  upon  the  performance  of  thase  condi- 
lionu.  Taking  the  whole  contract  together,  we 
inclioe  to  adopt  the  former  as  the  true  inter- 

f relation.  Such  was  the  view  taken  by  Uie 
upreme  Court  of  Nebraska  of  a  similar  con- 
tract as  to  land  between  Cheney  and  one  Pob- 
Inson.  Bobinson  v.  Ghauy,  17  Neb.  673,  670. 
But  it  is  not  necessary  to  express  any  decided 
opinion  upon  this  question;  for,  in  any  view,  it 
is  clear  from  the  cootract,  not  only  tliat  appel- 
lant could  retain  the  legal  title  until  the  appel- 
lee's obligations  under  it  bad  all  been  per- 
formed, but  that  he  could  resume  posscf^sion 
Immedutely  upon  the  failure  of  the  appellee  to 
meet,  punctually,  any  of  the  conditions  to  be 
performed  by  hiao.  Time  may  be  made  of 
the  essence  of  th^  contract "  by  the  express 
stipulRlions  of  the  parties,  or  it  may  arise  by 
implication  from  the  very  natu^  of  the  prop- 
erty, or  the  avowed  objects  of  fiie  seller  or  the 

?urchaser."  Taylor -7.  Lonfftoorth,  85  U.  S.  14 
■et.  172,  174  [10:  405,  4061;  Seombe  v.  BteeU, 
«1  U.  8.  20  How.  94,  104  flB;  833,  8361:  llol- 
gaUy.  Eatan,  116  U.  S.  88.  40  [21):5^,  MOl; 
Broicn  v.  Guarantee  Traet  Co.  128  U.  ti.  403, 
(78J  414  [32: 468,  472].  The  parlies  in  this  case,  in 
woros  too  distinct  to  leave  room  (or  construc- 
tion, not  only  specify  the  time  when  each  con- 
dition is  to 'be  performed,  but  declare  that 
"time  and  punctuality  are  material  and  essen- 
tial ingredients"  in  the  contract;  and  that  it 
must  be  "  strictly  and  literally  "  executed. 
However  harsh  or  exacting  its  terms  may  he, 
as  to  the  appellee,  tbey  do  not  contravene  pub- 
lic policy  :  and  therefore  a  refusal  of  the  court 
to  give  effect  to  them,  according  to  the  real 
Intention  of  the  parties,  is  to  make  a  contract 
for  them  which  tbev  have  not  chosen  to  make 
for  themselves,  i  Bugd.  Vendors  (8th  Am, 
«d.)  410  f2«81 :  Barnard  v.  Lee.  97  Mass.  02.  »4; 
B^mil  V.  Knight,  1  Tounge  ft  C.  401,  416. 
These  observations  are  made  because  counsel 
for  the  appellant  insists,  with  some  confidence, 
that  an  affirmance  of  the  decree  below  will  nec- 
essarily be  a  departure  from  the  general  prin- 
ciples just  stated. 

But  there  are  other  principles,  founded  in 
Justice,  that  must  control  the  decision  of  the 
present  case.  Even  where  time  is  made  ma- 
terial, by  express  stipulation,  the  failure  of  one 
ot  the  parties  to  perform  a  condition  within  the 
particular  time  limited  wUl  not  in  every  case 
defeat  bis  right  to  tpecSAe  peitomiance,  If  the 
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condition  be  ^nbsequenlly  performed,  without 
unrensonnhle  delay,  and  no  circumstances  have 
intervened  that  would  render  it  unjust  or  in- 
equitable to  give  such  relief.  The  dlEcretion 
which  a  court  of  equity  has  to  grant  or  refuse 
specific  performance,  and  which  is  always  ex- 
ercised with  reference  to  the  circumstances  of 
the  particularcase before it(j&e/i/if«8ev  Whol- 
worth,  138  U.  a.  438,  442  [32: 600,  501]),  may, 
and  of  necessity  must,  often  be  controlled  by 
tbe  conduct  of  the  party  who  bases  his  refusal 
to  perform  the  contract  upon  the  failure  of  tbe 
other  party  to  strictly  comply  with  its  condi- 
tions. Seton  v.  Sladf.  7  Ve.s.  Jr.  265, 279;  Levy 
V,  LtTuio,  3  Meriv.  81.  84;  Hudson  v.  Barlram, 
8  Madd.  440.  447;  LtlUgY.  Fift^  AatoHatn,  lOI 
Mnss.  4^  485;  Potter  v.  TutUe,  'USt  Conn.  513. 
619.  8eealso/lUv.7oAn«>n,6lU.8.S0How. 
611,  618  [15;  lOO-?.  1008]. 

To  this  class  belongs,  in  our  judgment,  the 
case  before  us.  Although  tbe  contract  between 
Chenevand  Libby  called  for  payment  in  dol-  [79] 
lars,  tfie  latter  might  well  have  supposed,  un- 
less distinctly  informed  to  the  contrary,  that  tbe 
former  would  be  willing  to  receive  current 
funds,  that  la,  such  as  are  ordinarily  received 
by  men  of  business  or  by  banks.  And  such 
funds  were  received  in  pnymcnt  of  all  of  Lib- 
by's  notes  fallin?  due  in  1880  to  18»4,  inclu- 
sive. While  this  course  of  business  was  not  an 
absolute  waiver  by  Cheney  of  his  right  to  de- 
mand coin  or  lega'l-tender  paper  in  payment  of 
notes  sub8e<}ueQt]y  falling  due,  such  conduct, 
during  a  period  of  several  years,  was  calculated 
to  produce  the  Impression  upon  Libbv's  mind 
that  current  or  bankable  funds  would  be  re- 
ceived in  payment  of  any  of  his  notes.  And 
therefore  upon  every  principle  of  fair  dealing 
Cheney  was  bound  to  give  reasonable  notice 
of  his  purpose,  after  18^,  to  accept  only  such 
funds  as  under  the  contract,  strictly  interpre- 
ted, he  was  entitled  to  demand.  No  such 
notice  was  given.  On  the  contrary,  the  just 
inference  from  the  testimony-  is  that  Chenoy 
designed  to  throw  Libby  ofit  his  guard,  and 
render  it  impossible  for  tbe  laller,  or  for  the 
bankers  to  whom  he  sent  drafts  to  be  used  in 
paying  his  notes,  to  supply  tbe  requisite  amount 
of  coin  or  leiml-tender  paper,  ou  the  very  day 
the  notes  matured,  and  at  the  moment  of  their 
presentation  for  payment.  The  efforts  of  Rus- 
sell &  Holmes,  within  a  few  moments  after 
Cheney  left  their  bank  on  the  1st  of  June,  to 
find  him,  and  to  pay  off  the  notes  in  legal- 
tender  paper,  and  the  efforts  of  Libby,  by  hts 
agent,  as  soon  as  he  was  informed  of  Clienev's 
demand  for  payment  in  coin  or  legal  tender 
paper,  to  reach  him,  and  to  pay  off  tbe  notes 
maturing  in  1885,  in  lawful  money,  and  bis 
repeated  offers  subsequently  to  pay  them  in 
such  money,  showed  tbe  utmost  diligence,  and 
sufficiently  excuse  bis  failure  to  pay  in  coin 
or  legal-tender  [Mper  on  the  very  day  bis  notes 
matured.  To  permit  Cheney,  uncfer  the  dr- 
cumstances  disclosed,  to  enforce  a  forfeiture 
of  the  cootract,  would  enable  him  to  take  ad- 
vantage of  his  own  wrong,  and  to  reap  tbe 
fruits  of  a  scheme  formed  for  the  very  purpose 
of  bringing  about  the  nunperformance  ca  the 
contract. 

But  it  is  contended  that  the  provision  in  tbe 
contract  forbidding  Ita  modification  or  change, 
"  except  1^  entry  thereon  in  writing  signed  by  [SO] 
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both  partieB,"  coupled  with  the  provision  that 
□0  court  should  relieve  Libby  from  a  failure  to 
comply  strictly  aod  literally  with  the  coDtract, 
stands  Id  the  nay  of  a  decree  for  specific  per- 
formance. It  is  BuflScicot,  upon  this  point,  to 
tay  that  such  provialons— if  tbey  amid  in  aoy 
case  fetter  tbe  power  of  tbe  court  to  do  justice 
according  to  the  settled  principles  of  law — 
cannot  t>e  applied  where  tbe  efficient  cause  of 
the  failure  oi  the  psrt^  seeking  specific  per- 
formance to  comply  stnctly  and  literally  with 
the  oiuttact  was  the  conductof  tbeotber  party. 
If  tbe  defendant  bad  agreed,  in  writing,  ligned 
by  himself  alone,  to  accept  current  funds  and 
not  to  demand  coin  or  legal-tender  notes,  and, 
notwithstanding  such  agreement,  be  had  de- 
manded coin  or  legal-tender  notes,  under 
circumstances  rendering  it  Impossible  for  the 

glaintiff  tomeet  the  demand  on  tbe  day  limited 
y  the  contract,  would  be  be  permitted  to  say 
that  the  contract  was  forfeited  for  the  failure 
10  make  payment  according  to  itsprovisioDs? 
We  suppose  not,  alihougb.  according  to  bis 
argument,  such  an  agreement,  not  having  been 
signed  by  boih  parties  and  indorsed  on  ibe  coo- 
tract,  would  not  estop  him  from  insisting  upon 
a  strict  and  literal  compllsnce  with  its  terms. 

It  results  from  what  has  been  said  that  the 
failure  of  the  plaintiff,  Libby,  In  person  or  by 
agent,  to  pay  tbe  notes  maturing  io  1885  Id 
coin  or  legal-tender  paper  at  the  time  they 
were  presented  by  Cheney  for  payment  at  tbe 
banking-house  of  Russell  &  Holmes  did  not 
work  a  forfeiture  of  the  contract,  and  does  not 
stand  in  tbe  way  of  a  decree  for  specific  per- 
formance. 

In  respect  to  tbe  notes  falling  due  in  1R86 
and  1887,  the  evidence  satisfactorily  shows  that 
the  plaintiff,  at  the  times  aod  place  appointed 
for  their  payment,  offered,  and  was  then  and 
there  ready,  to  pay  tbem  In  lawful  money,  but 
the  notes  not  being  on  either  occasion  fn  the 
bands  of  Russell  &  Holmes  for  coUecti(»,  he 
coald  not  make  actual  payment,  bat  left  the 
money  at  their  bank  to  be  paid  over  to  Cbeney 
wbeDcver  the  notes  were  presented  at  that 

filace.  The  notes  due  in  those  years  were,  it 
s  true,  in  the  manual  possession  of  Russell  & 
Holmes,  but  they  were  not  in  their  custody 
by  direction  of  Cheney  for  oollection  or  for 
any  other  purpose.  Llbl^  did  all  that  be 
could  do  with  respect  to  tbe  notes  falling  due 
in  those  years  in  order  to  comply  "strictly  and 
literally  with  the  contract  indeed,  after  the 
surrender  by  Cheney  in  18SS,  of  the  notes  due 
in  that  and  subsequent  years,  snd  his  formal 
uoliflcation  to  Libby  that  he  regarded  tbe  con- 
tract as  forfeited  and  would  not  receive  any 
money  from  bim.  Libby  was  not  bound,  as  a 
condition  of  bis  right  to  claim  spedflc  per 
formance,  to  go  through  tbe  oselcss  ceremony 
of  tendering  payment  at  tbe  banking  bouse  of 
Russell  &  Holmes  of  tbe  notes  maturing  In 
1886  and  1887.  Brock  v.  Hidif,  18  Ohio  St.  806; 
Deiehmann  t.  Detehtitann,  40  Ho.  107.  109; 
Crarv  t.  Smith,  2  N.  T.  60.  In  Hunter  v. 
Dantet,  4  Hare,  420,  428,  it  was  said:  "Tbe 
only  remaining  point  insisted  upon  was  thst 
tbe  making  of  every  payment  was  a  condition 
precedent  to  the  right  of  tbe  plaintiff  to  call 
for  the  execution  of  tbe  agreement,  or,  in  fact, 
to  call  for  the  benefit  of  ft;  and  It  was  argued 
that  tlta  biU  could  not  (Hoperly  be  filed  before 
88A 


tbe  plaintiff  had,  out  of  court,  fully  performed 
his  agreement.  The  general  rule  in  equity 
certainly  is  not  of  that  strict  character.  A 
party  filing  a  bill  submits  to  do  everything 
that  is  required  of  bim;  and  the  practice  of  the 
court  is  not  to  require  tbe  purty  to  make  a 
formal  tender  where,  as  in  this  case,  from  tbe 
fflcts  stated  in  the  bill,  or  from  tbe  evidence.  It 
appears  that  the  tender  would  have  been  a 
mere  form,  and  that  the  party  to  whom  it  was 
made  would  have  refused  to  accept  the  moDey." 
Whether  that  be  a  sound  view  or  not,  with 
reference  to  the  pariicular  contract  here  in 
question,  Libby  did,  in  fact,  make  a  proper 
tender  of  payment  as  to  these  notes.  Before 
tbe  bririgiog  of  this  suit  be  bad  paid,  and 
offered  to  pay,  more  than  one  half  of  the  price 
for  tbe  land  and  all  accrued  interest  and  taxes, 
and  therefore  was  entitled  by  the  terms  of  tbe 
contract  to  a  deed,  be  executing  notes  and  a 
mortgaf^  for  tbe  remaioiog  payments  to  run 
the  unexpired  time,  as  alipulated  in  tbe  agre^ 
ment. 

Tbe  court  below  found  that  the  notes  falling 
due  in  1885,  1886  and  1887  were  paid;  that  tbe 
plaintiff  had  deposited  with  the  clerk  for  Ibe  t82] 
defendant  a  mortgage  on  the  land  to  secure  the 
payments  due  eight,  nine  and  ten  years  after 
the  date  of  the  contract;  and  that  be  had  fully 
done  and  performed  every  obligation  imposed 
upon  him  to  entitle  him  to  a  deed.  It  was  ad- 
judged that  tbe  defendant,  within  forty  days 
from  the  decree,  execute,  acknowledge  and  ae> 
liver  to  tbe  plaintiff  a  good  and  sufficient  deed, 
with  the  usual  covenants  of  warranty  (except- 
ing tbe  right  of  wav  that  may  be  aemaDded 
for  public  use  for  railways  or  common  roads), 
conveying  to  him  tbe  land  in  question,  and  in 
default  of  which  it  was  adjudged  that  tbe  de> 
cree  itself  should  operate,  and  have  the  some 
force  and  effect,  as  a  deed  of  the  above  d^ 
scription. 

We  are  not  aUe  to  concur  in  tbe  flndlns 
that  the  notes  fallinK  due  In  1886. 1886  and 
1887  hod  been  paid  when  this  decree  was 
passed.  If  those  notes  had  been  placed  by 
Cheney  with  Russell  &  Holmes  for  collection, 
and  the  latter  bad  collected  the  amounts  due 
on  tbem,  then  they  would  have  been  paid;  for. 
In  such  cose,  that  firm  would  hnve  been  tbe 
agent  of  the  payee  to  collect  the  notes,  and 
Ibe  money  received  by  them  would  have  be- 
longed to  him. 

In  Ward  v.  amith,  74  U.  B.  7  Wall  447, 
450  [19:  207.  200],  the  question  arose  as  to 
wbetber  a  bank  at  which  certain  bonds  were 
made  payable  was  the  agent  of  the  bolder  to 
receive  payment.  The  court  said:  "It  Is  un- 
doubtedly true  Uiat  tbe  designation  of  the  plscft 
of  payment  in  the  bonds  imported  a  stipula- 
tion wat  their  holder  should  have  them  at  tbe 
bank,  when  due,  to  receive  payment,  and  that 
tbe  obligors  would  produce  there  tbe  funds  to 
pay  tbem.  It  was  inserted  tor  the  mutual  ocmi- 
venience  of  the  parties.  And  it  is  the  genenl 
usage  in  such  cases  for  tbe  holder  of  the  In- 
strument  to  lodge  it  with  tbe  bank  for  coUetK 
tion,  and  the  party  bound  for  Its  payment  can 
ci^l  there  and  take  it  up.  If  the  instrument 
be  not  tbere  lodged,  and  the  obligor  is  there  at 
its  maturity  with  the  necessary  funds  to  pay 
it,  he  so  far  satisfies  tbe  contrsct  that  he  can- 
not be  made  responsible  for  any  future  dont- 
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ogei,  either  (L<i  costi  of  stiit  or  Interest,  for  de- 
lay. When  !he  insumneut  is  lodgefJ  with  the 
biiiik  for  cottcctioD,  the  bank  iMcomeB  the 
agent  of  the  payee  or  obligee  to  receive  pay- 
[83]  rnent.  The  Agency  extends  do  fuither,  and 
without  specialaulhorityan  agent  ran  only  re- 
ceive payment  of  the  debt  due  his  principal  in 
Ibe  legal  currency  of  the  country,  or  in  bills 
which  pass  as  money  at  iheir  par  value  by  the 
common  consent  of  the  comiounity.  lo  the 
case  at  bar  onlr  one  bond  was  deposited  with 
the  Farmers'  Bank.  That  Inslitutfon,  there- 
fore, was  only  agent  of  the  payee  for  its  col- 
lection. It  had  no  authority  to  receive  pay- 
ment of  the  other  bonds  for  him  or  on  his  ac- 
count. Whatever  it  may  have  received  from 
the  obligors  to  be  applied  on  the  other  bonds, 
it  received  as  their  asent,  Dot  as  the  agent  of  the 
obligee.  If  the  notes  have  depreciated  since 
in  its  possession,  the  loss  must  be  adjusted  be- 
tween the  bank  and  the  depositors;  it  cannot 
fall  upon  the  holder  of  ilie  bonds, "  See  also 
Adams  v.  IJackenaack,  44  N.  J.  L.  68H,  where 
this  question  is  daborately  examlaed:  HiUa  v. 
Place,  48  N.  Y.  520;  WilUamiport  Co.  v. 
Finkerton,  95  Pa.  62.  64;  Wood  v.  Merehanft 
Hating,  L.  &  T.  Co.  41  III.  267. 

Russell  A  Holmes,  then,  did  not  become  the 
agent  of  Cheney  to  receive  the  amount  of  the 
notes  by  reason  simply  of  the  fact  that  the 
notes  were  made  payable  at  Uicirbank.  The 
funds  left  by  Libby  with  tliem  to  be  applied  in 
payment  of  the  notes  of  ISai,  1866  and  18S7 
are,  therefore,  his  propertv,  not  the  property 
of  Cheney.   The  utmost  eltcct  of  Libby's  offer, 
within  a  i-easonnble  time  after  June  1,  1885,  to 
pjiy  the  note  of  that  year  in  lawful  money,  and 
of  hia  ofTers.  at  tlie  appointed  times  and  place, 
to  pay  the  notes  of        and  1887.  was  to  pre- 
vent the  forfeiture  of  the  contract,  and  to  save 
liis  right  to  have  it  specilically  performed,  so 
far  as  that  right  depended  upon  his  paying 
those  notes.    But  they  must  be  actually  paid 
by  him  before  he  is  entitled  to  a  deed,  or  to  a 
decree  that  will  have  the  force  and  effect  of  a 
conveyance.    Coder  the  circumstances  it  was 
not  absolutely  necessary  that  be  should  have 
brought  the  money  Into  court  for  the  defend- 
ant lit  the  time  he  filed  his  bill.    His  offer  in 
the  bill  to  perform  al)  the  conditions  and  stipu- 
lations of  the  contract  was  sufficient  to  give 
bim  a  atanding  in  court,   imn  v.  Oregory,  13 
Gray,  215.  218;  Hunter  v.  Bates,  24  Ind.  289. 
SOS;  Fall  v.  IIoMelHfjg,  4S  Ind.  676.  579.  But 
the  decree  of  Bpedflc  performance  ought  not 
to  become  operative  until  he  brings  into  court 
for  the  defendant  the  full  amount  necessary  to 
pay  off  the  notes  for  pinclpal  and  interest  fall- 
ing due  in  1886,  1886  and  1887.    CaMiceU  v. 
^Midjf,  6  Cow.  271;  liajtun  v.  Bishop,  8 
Wend.  18,  21;  UilU  v.  Place,  tupra;  Weed  v. 
Merehant$  Saving  G>.  npra/WOtterv.  French, 
IJ  ni.  254.  878;  Cariep  v.  Vance,  17  Mass.  389, 
891;  DoyU  V.  Teas,  4  Scam.  202,  361,  867; 
McDandd  v.  Kimbrell,  8  Greene  (Iowa)  835.  \ 
The  defendant  is  not  entitled  to  interest  after  ! 
the  Kspective  tendera  were  made,  because  it  . 
doe*  not  appear  that  the  plaintiff  has.  since  the  ; 
tenders,  realized  any  interest  upon  the  moQeys  ' 
left  by  bim  for  Cheney  at  the  bank  of  Russell 
A  Holmes.  Davis  v.  Parker,  14  Allen,  04,104; 
Janwtrjf  v.  Martin,  1  Bibb,  586,  SM;  Hart  v.  , 
*34D.S. 


,  Brand,  1  A.  K.  Marsh.  159.  161;  2  Sued.  Ven- 
dor8(8lhAm.  ed  )3I4.  815  [627,  628]. 

TAe  decree  below  ia  affinned.  But  it  UaA- 
judged  anrf  ordered  that  the  taid  decree  be  and 
is  hereiiy  suspended,  and  ehalt  not  become  ojwa- 
live  until  the  plaintiff  brings  into  the  court  be- 
loK  for  the  defentiant  the  full  amount  of  the 
nates  for  principal  and  interest  executed  by  Hm 
to  the  defendant  and  made  payable  on  the  SSth 
days  of  May,  1386,  me  and  18S7,  leithout  ^ 
terewt  upon  any  note  ofUr  its  maturi^. 


JAUES  D.  CRENSHAW,  ^pL,  (90] 

UKITED  'states. 

<8ee  8.  C  Reporter's  ed.  W-UO.) 

Offien's  vested  right  to  ojfiee—tenure  of  offia 
and  right  to  solary  not  a  contract — ofiee  re- 
vocable by  Lefjislature—eece.  JS£9,  1624,  Bev. 
i^^^—midtkipaian  in  U.  B.  nai^Aet  of 

L  An  offloer  of  tbe  n&vy,  appointed  tor  a  definite 
time  or  during  fcood  t>ehavior,  baa  no  vested  in- 
terest or  contract  riftht  to  his  office,  ot  whlob 
Con^reea  cannot  deprive  him. 

2.  The  appointment  to  and  tbe  tenure  of  an  office 
created  for  the  public  uae,  and  the  rcgulatiun  of 
the  salary  affixed  to  niob  an  office,  do  not  come 
withlQ  the  Import  of  the  term  "contracts"  in- 
tended to  be  protected  by  tbe  U.  S.  Oonstltutioa. 

3.  Whatever  tbe  form  of  the  statute,  tbe  ofBcer 
under  It  does  not  hold  by  contract.  He  enjojs  a 
prlvilctre  revocable  by  tbe  sovereignty  at  viUi 
and  one  Zjeglslature  cannot  deprive  Its  successor 
of  the  power  of  revocation. 

4.  Bj- sect  Ion  IS29  and  art.  n  of  section  1634  of  tbe 
Rovfued  Statutes,  It  was  not  intended  to  place  an 
officii-  twyond  tbe  power  «rf  CoDffreas  to  make 
provision  for  hla  removal  aren  by  tbe  executive 
who  appointed  bim. 

i.  The  term  of  offloa  of  a  mtasbipman  tn  tbe 

[Tttlted  Stataa  navy  is  not  a  term  for  life. 
6.  In  enaotlnff  the  Statute  of  lB82,Con8rress  did  not 
assume  the  power  of  appointment  which  belongs 
to  tbe  ezeouMve:  the  appellant  came  within  the 
terma  of  that  Act. 

[No.  1081.1 
Argued  Jan.  6, 1690.    Decided  Marefi  S,  1890. 

APPEAL  from  a  Judgment  of  tbe  Court  of 
Claims  dismissing  claimant's  petition  to 
recover  an  alleged  balance  due  him  for  salary 
as  a  midshipman  in  the  United  States  navy. 
Affirmed. 
Opiuion  below.  24  CU  CL  67. 

Statement  by  Mr.  Justice  Lamar  t 
This  is  an  action  brought  by  the  appellant, 
James  D.  Crenshaw,  in  the  Court  of  Claims, 
for  the  purpose  of  recovering  an  alleged  bal- 
anoe  of  $3,763.60  due  Wm  on  account  of  sal- 
ary as  a  midaliipman  In  the  United  States 
nav'y.  Tbe  Court  of  Claims  dismissed  tbe  ap> 
pcUnnt's  petition  (24  Ct,  CI.  57);  and  an  ap> 
l)eal  from  that  judgment  brings  the  case  here. 
The  material  facta  inlhe  cose  are  as  follows:   1 100] 


Note.— As  to  extra  pay  or  eomptfnratton  to  oj^ 
ten,  see  iwU  to  V.  B.  v.  Maodanlel,  Bk.  6,  p.  587. 
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In  September.  1877,  the  appellant  was  ap- 
pointed a  cadet  tnldshipmaa  at  tbe  Naval 
Academy.  At  tliat  time  the  provisioos  of  Ibe 
itevised  Statutes  in  force  and  pertiaeDt  to  this 
inquiry  were  as  follows: 

"Sec.  1520.  The  academic  course  of  cadet 
tnidsbipmen  shall  be  six  years. 

"Sec.  1621.  When  cadet  midsbipmeDsball 
bare  passed  successfully  tbe  graduating  exam- 
ination at  tbe  Academy,  tbey  shall  receive  ap- 
pointinents  as  midshipmen  and  shall  take  rank 
according  to  tfaeir  prodciency  as  shown  by  tbe 
order  of  their  merit  at  date  of  graduation." 

"Sec.  1556.  The  commissioned  ol^cers  and 
warrant  officers  on  tbe  active  list  of  the  navy 
of  tbe  United  Stiitps,  and  the  petty  officers, 

seamen,  etc  sliall  be  eniilled  to  receive 

annual  pay  at  tbe  rates  herein  stated  after  their 
resitective  designations;  .  .  .  Mirlsbipmen,  af- 
ter graduation,  when  ul  sea,  one  thousand  dol- 
lars; onshore  duty,  eight  hundred  dollars;  on 
leave,  or  waiting  orders,  six  hundred  dollars. 
Cadet  midshipmen,  five  hundred  dollars." 

'%ec.  1229.  The  President  u  authorized  to 
drop  from  tbe  rolls  of  tbe  army  for  desertion 
any  otllcer  who  is  absent  from  duty  three 
months  without  leave;  and  no  ofliccr  so  drop- 
ped shall  be  eligible  for  re-appoinlmeot.  And 
no  officer  in  the  mililary  or  naval  service  shall 
Id  time  of  peace  be  dismissed  from  service  ez- 
a'pt  upon  and  in  pursuance  of  the  sentence  of 
a  court-martial  to  that  effect,  or  in  commuta- 
tion thereof." 

The  appellant  accepted  tbe  appointment  and 
ecteretl  on  bis  studies  at  the  Academy.  He 
completed  tbe  course  of  four  years,  and  after 
piLssing  a  successful  examination  received  a 
certificate  from  tbe  academic  board  in  tbe  fol- 
lowing words,  to  wit: 

"Tbls  certifies  that  Cadet  Hldablpman  James 
D.  Creosbaw  has  completed  tbe  prescribed 
course  of  study  at  tbe  United  States  Naval 
Academy,  and  bas  successfully  passed  tbe  re- 
quired examination  before  the  aoulemic  board 
preparatory  to  the  two  years'  course  afloat. 

"June  10,  1881." 

riOl]  On  tbe  25tb  of  August  following,  appellant 
was  ordered  to  sea  by  tbe  Navy  Department, 
and  directed  to  report  for  duty  on  board  the 
steamer  "Pensacoia."  This  be  did.  While 
lie  was  serving  on  that  steamer,  under  tbe 
aforesaid  order.  Congress  passed  an  Act,  ap- 
proved  August  6,  1882,  being  tbe  Kaval  Ap- 
propriation Act,  in  wbleb  occurs  tbis  pro- 
viso: 

"That  hereafter  there  shall  be  no  appoint- 
ments of  ciidet  midshipmen  or  cadet  enKincers 
at  tbe  Naval  Academy,  but  in  lieu  thereof 
nsvul  cadets  ahnll  be  appointed  from  each  con- 
gressional district  and  at  large,  as  now  pro- 
vided by  law  for  cadet  midshipmen,  and  all 
tbe  undergraduates  at  tbe  Naval  Academy 
■ball  hereafter  be  designated  and  called  'naval 
cadets;'  and  from  those  who  successfully  com- 

Elele  tbe  six  years*  course,  appointments  shall 
ereafter  be  made  ss  it  is  necessary  to  fill  va- 
cancies in  tbe  lower  grades  of  tbe  line  and  ca- 
gineer  corps  of  the  navy  and  of  the  marine 
corps:  And  provided  further,  That  no  grester 
number  of  appointments  into  these  grades  shall 
be  made  each  year  than  shall  equal  tbe  number 
826 


I  of  vacancies  which  has  occurred  In  tbe  same 
I  grades  during  tbe  preceding  year;  such  appoint' 
'  ments  to  be  made  from  toe  graduates  of  the 
year,  at  the  conclusion  of  their  six  years' course, 
in  tbe  order  of  merit,  as  determined  by  the 
academic  board  of  the  Naval  Academy;  tbe 
assignment  to  tbe  various  corps  to  be  made  by 
the  Secretary  of  the  Navy  upon  tbe  recom- 
mendation of  the  academic  bcurd.  But  noth- 
ing herein  contained  shall  reduce  tbe  number 
of  appointments  from  such  graduates  below 
ten  in  each  year,  nor  deprive  of  such  appoint' 
ment  any  gradtiate  who  may  complete  the  six 
years'  course  during  the  year  eighteen  hundred 
and  eighty-two.  And  if  there  be  a  surplus  of 
graduates,  those  who  do  not  receive  such  ap- 
pointment shall  be  given  a  certificate  of  gradu- 
ation, an  honorable  discbarge,  and  one  year's 
sea  pay,  as  now  provided  bylaw  for  cadet  mid- 
shipmen," etc.,  etc.    22  Stat.  284.  285. 

As  stated  above,  tbis  Statute  was  passed 
while  appellant  was  engaged  in  bis  service  on 
tbe  "Pensacoia."  He  continued  on  that  vessel 
until  tbe  14th  of  March,  1888,  when  be  was  or- 
dered to  report  to  the  superintendent  of  tbe 
Naval  Academy  for  examination.  He  proceed-  r  |( 
ed  to  tbe  Academy,  passed  his  final  examioa- 
tion  successfully,  and,  oo  the  i5th  of  June, 
1883,  received  from  tbe  academic  board  his  cer- 
tificate of  graduation,  reciting  that,  "We.  tbe 
academic  board  of  the  United  States  Naval 
Academy,  bavinK  thoroughly  examined  Naval 
Cadet  James  D.  Crenshaw  on  all  subjects,  the- 
oretical and  practical,  taught  at  this  institution, 
and  having  found  bim  proficient  in  each,  do 
hereby,  in  conformity  with  tbe  law,  grant  to 
him  tbis  certificate  of  graduation.  June  15, 
1888." 

On  tbe  33d  of  June  following  be  received 

this  order: 

"Navy  Department,  Bureau  of  Navigation  and 
Office  of  Detail. 

"Washington,  June  38.  1688. 
"Sir:   Tou  are  hereby  detached  from  tbe 
Naval  Academy;  proceed  home  and  regard 
yourself  waiting  ordera. 
"By  direction  of  the  Secretary  of  tbe  Navr. 
"Respectfully,  J.B.  WaUer,Chlef  of  Bureau." 
On  tbe  26th  of  the  same  month,  an  order,  ai 
follows,  was  issued: 

"Sir:  "Having  successfully  completed  your 
six  years'  course  at  the  United  States  Naval 
Academy,  and  having  been  ^iven  a  certificate 
of  graduation  by  the  academic  board,  but  not 
being  required  to  fill  any  vacancy  in  the  service 
happening  during  the  year  preceding  tout 
graduation,  you  are  berebv  discbarged  from 
the  80th  of  June,  1888,  with  one  year^  sea  par, 
as  prescribed  by  law  for  cadet  midsbipmen.  Id 
accordance  with  theprovisiooa  of  tbe  Act  ap- 
proved August  S,  188& 
"Respectful^,  W.  B.  CbandJer, 

"Secretary  of  the  NaTj. 
"NaTil  Oadet  Jamei  D.  Ciemhaw,  u.  & 
NaTy." 

Since  tbe  date  of  that  order  appellant  has  not 

been  called  on  to  do  duty,  and  has  not  received 
any  pay  except  that  credited  on  bis  claim.  In 
tbu  state  of  the  case  be  claims  that  he  is  atlU  a 
midshipman  in  the  naval  service,"  and,  as  such, 
entitled  to  pay.  This  claim  is  based  upon  the 
following  propodttou 
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[103]  (1)  Tbat  when  he  accepted  tbe  appoiotment 
of  cadet  niidshipmati  be  became  ao  officer  of 
tlie  navy,  and.  as  such,  entitled  to  tbe  benefits 
of  arc.  1239  and  art.  86  of  sec.  1634  (which  is 
to  the  same  effect),  of  the  Revised  Statutes; 
that  such  acceptance  coostituted  a  statutory  con- 
tract with  the  United  States  based  on  a  valuable 
coDsidcralioD,  under  which  he  is  entitled  to  bold 
the  office  for  life,  unless  removed  by  sentence  of 
a  coun-marlial  or  in  commutation  thereof; 

(8)  That  be  was  not,  therefore,  discharged 
by  competent  authority — because,  first,  siLce 
the  re  enactment  by  Conf^ress  in  1874  of  section 
122V  and  art.  86  of  section  1634  of  the  Revised 
Statutes,  neither  Congress,  the  Secretary  of  tbe 
Kavy  Dor  any  department  of  the  government  is 
competent  in  timeof  peace  todiscbarge  auoffi- 
cer  from  the  naval  service; 

(:)}  Tbat.  independently  of  the  Act  of  July 
IS,  It;66(14  Stat.  02),  section  1229  and  art.  86 
of  seciion  1624  aforesaid,  the  Act  of  1882  is  uo- 
constitutional,  as  applied  to  him.  for  the  reason 
tbat  he  held  an  office  by  contract  with  the 
United  States,  and  was  entitled  on  graduation 
to  be  a  midshipman  to  serve  for  life  or  during 
good  behavior; 

(4)  That  not  only  was  tbe  Act  of  August  5, 
1882,  inoperative,  aa  to  bim,  for  the  reason 
stated,  but  also  for  tbe  further  renson  tbat  to 
apply  it  to  bis  class  would  be  to  make  Congress 
appoint  to  the  office  of  naval  cadet  all  sucb 
students  as  were  inblssituntlon;  but  that  while 
Congress  had  the  power,  under  tbe  Constitution, 
to  create  the  office,  it  did  not  have  the  poxver 
to  designate  the  officers,  that  being  the  consti- 
tutionnl  duty  of  tbe  executive;  and 

(9)  Tbat  the  case  of  appellant  did  not  fall 
within  the  terms  of  tbe  Act  of  1882;  tbat  he 
was  not  at  the  dale  of  its  passage  an  undergrad- 
uate of  tbe  Aciidemy,  but  baogniduated;  nnd 
that  therefore  hia  aiscbarge  was  not  aulbur- 
ized  by  tbat  Act 

Megtrt.  H.  O.  ClaoKhton  and  SoOotpht 

ClaughUm,  for  appellant: 

The  question  as  to  whether  a  right  has  vested 
or  not  19  in  its  nature  judicial,  and  must  be 
b^ed  by  judicial  authority. 

MaihuTV  T.  Maditon,  5  U.  S.  1  Cxaoch,  187 
(2:  60). 

The  government  can  contract  by  a  legisla- 
tive Act,  and  such  contracts  are  governed  by 
the  rules  of  ordinary  contracts. 

Charpenning  v.  U.  8.  94  U.  S.  897  (24:  126); 
Tuxntv  Per  Cent  Catea.  87  U.  8.  20  Wall.  179 
(22:  8S9);  Sinking  Fund  Ctua.  99  U.  8.  781, 
782(26:  506). 

Tbe  Act  under  which  the  appointment  was 
made  was  in  its  nature  a  contract,  and  tbe  ap- 
pellant acquired  vested  rights  under  that  con- 
tracL  The  repeal  of  the  law  cannot  devest 
those  rfghta. 

FUt<Aer  T.  /Vflt,  10  U.  S.  6  Cianch.  87 
(8:  162);  TerreU  v.  tWIot,  18  U.  8.  9  Cranch, 
48  (8  :  650);  WHkinaon  T.  Ldand,  27  U.  8.  2 
Pet.  627  (7:  642). 
Other  authorities  relied  upon: 
As  to  retroactive  legislation — 
Wood  V.  U.  S.  41  V.  8.  16  Pet  842  (10:  987); 
Arthur  r.  Homer,  96  U.  S.  137  (24:  811);  Mem- 
phie  V.  U.  S.  97  U.  8.  2»3  (24:  920). 
Vested  rights — 

Chew  J3eong  v.  U,  A  112  U.  8.  086  (28:  770). 
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Vested  rights  taken  im:!er  the  exercise  ot 
police  power  must  becoinjionsnted  for. 

Bo»toaBrer  Co.  v.  Man.  1*7  U.  S.  32  (24:  989); 
Butchers  Union  Co.  v.  Vreaeent  City  Co.  Ill 
U.  S.  752  (28;  587>;  Mughr  y.  KaHma.  133  U. 
S.  661,  068,  669,  674  (31:  210,  218,  214f. 

Mr.  Wm.  A.  SfKury.  A»$iatani  Attjf-Gen., 
for  appellee. 

Mr.  Juttiee  Lamar  delivered  tbe  opinion  of 
the  court: 

The  primary  question  in  tbis  Case,  one  which 
underlies  the  first,  second  and  third  of  appel- 
lant's propositions  slalec^  above,  is  whether  an 
officer  appointed  for  a  definite  time  or  during 
good  behavior  had  soy  vested  interest  or  con- 
tract right  in  his  office  of  which  Conj:ress  could 
not  deprive  bim?  The  question  is  nut  novel. 
There  soema  to  be  but  litlle  difficulty  in  deciding 
tbat  there  was  no  sucb  interest  or  rigbl.  The 
question  was  bcfoicthis  court  in  livtlerv.  Pmn- 
gyUania,  51  U.  S.  10  How.  402  [13: 4T2].  In  that 
case,  Butler  and  others,  by  virtue  of  a  statute 
of  the  State  of  Pennsylvania,  had  Itecn  up|-oint- 
ed  canal  commissioaerB  for  a  term  of  one  ^  car, 
with  compensation  at  four  dollars  per  diem; 
but  during  their  incumbency  another  slniute 
was  passed,  whereby  the  compensation  was  re- 
duced to  three  dollnrs;  and  it  was  claimed  their 
contract  rights  were  thereby  iufiiuged.  Tlio 
court  drew  a  distinction  between  sucb  a  situa- 
tion aud  that  of  a  contract,  by  which  "iH'rfect 
rights,  certain,  definite,  fixed  private  rights  of 
property,  are  vested."  It  said:  "These  :ire 
clearly  distinguishable  from  measures  or  i'u< 
ga cements  adopted  or  uiidertnken  by  the  body 
politic  or  stale  government  for  the  hoiii  lit  nf 
all,  and  from  the  necessity  of  Hie  c.ise.  jiiui  ac- 
cordini;  to  universal  understanding,  lobe  v;iri»,'d 
or  discontinued  as  the  public  good  sliull  require. 
The  selection  of  officers,  who  iire  notliing  more 
than  agents  for  the  effectuating;  of  such  public 
purposes,  is  matter  of  public  couvruienee  or 
necessity,  and  so,  too.  are  the  periods  for  the 
appoiotment  of  such  agents;  but  neillier  i)io 
one  nor  the  other  of  these  arninKcinints  csin 
constitute  any  obligation  to  continue  such 
agents,  or  to  reappoint  them,  after  the  nieasurca 
which  brought  them  into  being  slinll  buve  been 
found  useless,  shall  have  been  fulfilled,  or  shall 
have  been  abrogated  as  even  detrimental  loihe 
well-being  of  tbe  public.  The  promised  com- 
pensation for  services  actually  performed  and 
accepted,  during  the  cooltnimnce  of  the  par- 
ticular agency,  may  undoulitedly  be  claimed, 
both  upon  priDCiplesof  compact  and  of  equity; 
but  to  insist  beyond  this  on  the  peri-'Ot  utition  of  a 
public  policy  either  useles-s  or  detrimciiliil,  and 
upon  a  reward  for  acta  neither  desired  uor  per- 
formed, would  appear  to  be  reconcilable  with 
neither  common  justice  nor  common  sense. 
The  establishment  of  such  a  principle  would 
arrest  necessarily  everything  like  progress  or 
improvement  in  government;  or  if  changes 
should  be  ventured  upon,  the  government 
would  have  to  become  one  great  pension  estab- 
li^ment  on  which  to  quarter  a  host  of  sinecures. 
.  .  .  It  follows,  then,  upon  principle,  that,  in 
every  perfect  or  competent  government,  there 
must  exist  a  general  power  to  enact  and  to  re- 
peal laws;  and  to  create,  and  change  or  discon- 
tinue, tbe  agents  designated  for  the  execution 
of  those  laws.   Such  a  power  ia  indispensable 
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for  tbe  presciTatfoQ  of  the  body  politic,  and  for 
the  safely  of  tbe  Individuals  of  the  community. 
It  is  true  that  this  power,  or  the  extent  of  its 
exercise,  may  be  cootrolled  bv  the  higher  Or- 

SiDic  Law  or  ConstitatioD  of  the  State,  as  is 
e  case  in  some  iDstanoes  in  the  Stfite  Consti- 
tutions, and  as  Is  exempiifled  in  tbe  provision 
of  tbe  Federal  Constitutioa  relied  on  fn  this 
case  by  *he  plaintiffs  in  error,  and  in  some  other 
clauses  of  the  same  instrument;  but  where  no 
such  restriction  Is  impofied,  tbepowermust  rest 
in  the  discretion  of  the  govemmeot  alone.  .  .  . 
We  have  already  shown  tbat  the  appointment 
to  and  the  tenure  of  an  offlce  created  for  the 

Sublic  use,  and  tbe  regulation  of  tbe  salary  af- 
xed  to  such  an  office,  do  not  fall  witbin  the 
meaoing  of  the  section  of  the  Constitution  relied 
on  by  the  plaintiffs  in  error;  do  not  come  with- 
in the  import  of  tbe  term  'contracts,'  or,  In 
other  words,  tbe  vested,  private,  personal  rights 
thereby  Intended  to  be  protected.  They  are 
functions  appropriate  to  that  class  of  powers 
and  obtignlions  W  which  govemments  are  en- 
abled, and  are  caued  upon,  to  foster  and  pro- 
mote tbe  general  good;  functions,  therefore, 
which  governments  cannot  be  presumed  to 
bave  surrendered,  if  indeed  tliey  can  under  any 
circnmstancea  be  Justified  In  surrendering 
them." 

Tbe  case  of  Newton  v.  Mahoning  County 
Comra.,  100  U.  ft.  548  [26;  710],  is  in  point. 
Tbnt  was  a  controversy  over  tbe  projected  re- 
moval of  a  county  seat;  and  tbe  statute  relied 
on  by  the  objectors  provided  tbat  before  the 
■eut  of  justice  should  be  considered  as  perma- 
nently established  at  the  Town  of  Canficld, 
the  citizens  tbereof  should  do  certain  things, 
all  of  which  were  admitted  to  have  t>een  duly 
done.  Tbe  objectors,  therefore,  claimed  a 
contract  right  that  the  county  seat  should  re- 
[100]  main  atCandeld.  This  court  said:  "Thelegis- 
lative  power  of  a  State,  except  so  far  as  re- 
strained by  its  own  Constitution,  is  at  all  times 
absolute  with  respect  to  all  offices  witliin  its 
reach.  It  may  at  pleasure  create  or  abolish 
them,  or  modify  tbeir  duties.  It  may  also 
shorten  or  lengthen  the  term  of  service.  And 
it  may  increase  or  diminish  tbe  salary  or  change 
the  mode  of  compensation.  The  police  power 
of  tbe  StalesrAnd  tbat  with  respect  to  munici- 
pal corporations,  and  to  many  ottier  things 
that  might  be  named,  are  of  the  same  absolute 
character;"  citing  Cooley,  Const.  Lim.  pp. 
232,  S42;  Tht  RfgenU  v.  WilUama,  •4  Gill  & 
J.  (Md.)  dSl.  "In  all  these  cases  there  can  be 
oo  contract  and  no  irrepealable  law,  because 
the?  are  'governmental  subjects,'  and  hence 
witbin  the  category  before  stated,  llwy  in- 
Tolve  publie  intcretti,  and  Legislative  Acts  con- 
cerning them  are  necessarily  publie  latot. 
EveiT  succeeding  Legislature  possesses  the  same 
Jurisaiction  and  power  with  respect  to  them  as 
Its  predecessors.  The  latter  have  tbe  same 
power  of  repeal  and  modification  which  the 
former  bad  of  enactment,  neither  mfwe  nor 
less.  All  occupy,  In  this  respect,  a  footing  of 
peifect  equality.  This  must  necessarily  be  so 
in  the  nature  of  things,  It  Is  vital  to  the  pub- 
lic welfare  that  each  one  should  be  able  at  all 
times  to  do  whatever  tbe  varying  circumstao- 

•CltatloD  oorreot  in  tbia  edition.  Bk.  tfi.  p.  710,  u 
3%eRe0«nUv.  IP<IHafiis,B01U*J.MB,  aattiliouM 
be  iwre.  IBd.] 
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ces  and  present  exigencies  touching  thesal^ect 
involved  may  require.  A  different  resalt 
would  be  fraught  with  evil." 

In  8U>n6  V.  .Viifianppi,  101  U.  8.  814,  830 
[25;  1079,  1080],  cooddering  the  power  of  a 
Legislatare  to  grant  an  irrepealable  charter, 
for  a  oonsideratioD,  to  a  lottery  company,  the 
court  said:  "Tbe  power  of  governing  is  a  trust 
committed  by  the  people  to  tbe  government, 
oo  part  of  which  con  be  granted  awav.  The 
people,  in  their  sovereign  capacity,  have  es- 
tabllsbied  tbeir  agencies  for  the  preservation  of 
tbe  public  health  and  the  public  morals,  and 
the  protection  of  public  and  private  rights. 
These  several  agencies  can  govern  according  to 
their  discretion,  if  within  the  scope  of  their 
general  authority,  while  in  power;  but  they 
caunot  give  away  nor  sell  the  discretion  of 
those  that  are  to  come  after  them,  in  respect  to 
matters  tbe  government  of  which,  from  the 
very  nature  of  thin^,  must  'vary  with  vary-  ■  1071 
ing  circumstances.  See  also  Sail  v.  Wt$-  *■  ' 
anuin,  108  U.  8.  5  [26:  3021;  United  Statei  v. 
Fitlier,  109  U.  8.  143  [27;  885].  Nor  is  the 
holding  of  this  court  singular.  Numerous 
decisions  to  the  same  effect  are  to  be  found  in 
the  state  coarts.  People  v.  XorrU,  13  Wend. 
S25;  (Mm.  V.  Bacon,  6  Serg.  &  R  822;  Com. 
V.  Mann,  5  Watts  &  8.  418;  Hyde  v.  Utate,  93 
Miss.  665;  State  v.  Smedet,  26  Miss.  47;  Tur- 
pen  V.  Tipton  County,  7  Ind.  172;  Uaynetr. 
State,  3  Humph.  Am\  Benford  T.  OUmn,  15 
Ala.  521. 

In  Blake  v.  United  .<tatet,  108  U.  S.  237  [26: 
462],  the  fact  is  adverted  to,  and  tbe  opinion  of 
tbe  Attorney-General  in  iMhein^a  Vote,  6  Ops. 
Atty  Oen.  4,  quoted  approvingly,  to  the  effect 
that  in  this  respect  uf  omcial  tenure  there  is  no 
difference  in  law  between  offlcere  in  the  army 
and  other  officers  of  the  government. 

Applying  the  above  principles,  it  remains  to 
say  that  we  know  of  no  instance  in  which 
their  assenion  is  more  imperatively  demanded 
by  the  public  welfare  than  in  this  case,  and 
such  others  as  this.  If  the  position  taken  by 
tbe  appellant  is  correct,  then  a  logical  and  un- 
avoidable result  is,  that  our  country,  if  ever 
we  are  so  unfortunate  as  to  be  again  involved 
in  war,  will  be  compelled,  after  the  treaty  of 
peace,  to  maintain  the  entire  official  force  of 
the  army  and  navy,  and  a  host  of  sioecurists, 
in  full  pay  so  long  as  they  shall  live;  cither 
that,  or  to  disband  tbe  army  and  navy  before 
the  peace  shall  be  made,  even  this  wholly  in- 
admissible alternative  beine  legally  possible 
from  one  of  appellnni's  posinons.  It  te  impos- 
sible to  believe  that  such  a  ooadltion  of  affaiis 
was  ever  contemplated  by  the  framers  of  our 
Organic  or  Statute  Law, 

The  effect  of  tbe  authorities  cited  above  is 
in  no  respect  modified  by  section  1220  or  by 
art.  86  of  section  1624  of  the  Revised  Sututes. 
In  tbe  first  place,  if  it  were  granted  tbat  those 
sections  mean  what  appellant  claims  for  them— 
if  they  mean  beyond  question  that  one  ap- 
pointed as  a  cadet  shall  never  be  dismissed  by 
autiiority  of  either  tbe  executive  or  tbe  Legis- 
lature, or  by  both  in  conjunction — yet  thst 
fact  would  make  00  difference.  The  great  flOS] 
question  of  protection  to  contract  rights  and 
vested  interests,  which  forms  such  an  interest- 
ing and  important  feature  of  mir  constitutional 
law.  is  not  dominated  by  the  turn  of  a  phrase. 
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Our  courts,  both  state  and  nallonBl,  look  on 
these  questioDs  Ibrough  the  form  lo  the  sub- 
stance of  IliioKS;  and.  Id  substance,  a  statute 
under  which  one  takes  office,  and  which  fixes 
the  term  of  olTlce  at  oue  year,  or  during  food 
behavior,  is  the  same  as  one  which  ados  to 
those  iiroTisIons  the  declaration  that  the  In- 
cumbent shall  not  be  dismissed  Ihcr^froDi. 
Wlmtevcr  the  form  of  the  statute,  the  officer 
under  It  does  not  hold  by  contract.  He  en 
joys  a  jirivilege  revocable  by  the  sovereignty 
at  will;  aod  one  LegislHture  caonot  deprive  its 
successor  of  the  power  of  tevocation.  Butler 
V,  J^nntakania.  tupra;  Stone  v.  Mim'isippi, 
mpra;  Cooley.  Const.  Lim.  288;  UnUeil  Utittcs 
V.  MeDonnUl,  138  U.  S.  471,  473  [32:  500.  507]. 

In  tlic  second  place,  scctioo  1239  aod  art. 
36  of  section  1634  of  the  Revised  Statutes  are 
a  reproduction  in  the  Revision  of  the  Act  of 
July  IS,  1866,  Fpction  5,  tupra-,  and  in  ^ke 
V.  United  Stateji.  supra,  the  court  decided  that 
that  Act  only  operated  to  withdraw  from  the 
Prcsifient  the  power  previously  existing  in  him 
of  removing  officers  at  will,  and  without  the 
concurrence  of  tlie  Senate;  and  that  there  wos 
no  intention  to  withdraw  from  hira  the  power 
to  remove  with  the  odvice  and  concurrence  of 
the  Senate.  If  that  construction  of  the  Statute 
be  correct  (and  we  see  no  cause  for  altering  our 
view)  it  necessarily  follows  that  it  was  not  In- 
tended to  place  an  officer  where  he  never  before 
bad  been — l>eyond  llie  power  of  Congress  to 
make  any  pnivisiou  for  his  removal  even  by 
the  Executive  who  appointed  hira. 

It  is  claimed,  however,  that  the  construction 
■o  given  to  the  Act  of  1866  waa  induced  by  the 
consideration  of  certain  other  statutes  in  pari 
materia,  aod  that  the  reintroduction  of  it  in 
the  Revision,  unaccompanied  by  those  other 
statutes,  would  render  that  construction  inai>- 
plicablenow.  We  do  not  think  so.  We  have 
alreitdy  considered  the  Act  of  1666  in  its  his- 
torical relations,  and  from  the  circumstances  of 
its  enactment  deduced  its  meaning.  When  it 
was  re-enacted  with  alt  other  statutes  of  gen- 
eral interest,  the  political  exigency  which  fur- 
nished ihe  primary  motive  for  its  re-enactment 
had  drifted  away  with  the  lapse  of  time;  but 
we  do  not  think  it  can  avail  to  give  to  a  statute 
which,  after  all,  is  but  a  re-enactment  in  the 
exact  lancuaee  of  the  original  Act,  a  meaning 
almost  directly  the  reverse  of  that  given  to  the 
original  Act  To  sive  such  effect  to  the  action 
of  Concress  in  codifying  the  statuteswould  go 
far  to  subvert  all  decisions  and  introduce  cbaoe 
Into  our  jurisprudence. 

Thus  far  we  have  preferred  to  decide  the 
case  upon  (he  broad  grounds  above  stated,  and 
therefore  considered  it  as  If  the  term  of  office 
enjoyed  by  the  appellant  was  what  be  claims 
it  to  have  been— a  term  for  life.  In  fact,  how- 
ever, even  if  that  were  true  &n  to  other  officers, 
it  was  not  true  as  to  him.  The  Statute  appli- 
cable to  bis  case  is  section  1620  of  the  Revised 
Statutes,  which  Axes  the  academic  course  at 
fliz  yeurg;  and  when  he  entered  the  service 
under  the  regulations  In  snch  cases  provided  be 
executed  a  bond  lo  serve  for  8  years,  unless 
di-scharecd  by  competent  authority,  thus  recog- 
nizing his  liability  to  be  discharged. 

As  to  the  fourth  proposition  of  appellant, 
that  In  enacting  the  Statute  of  18»2  Congress 
KMuraed  the  power  of  appointment  which  be- 
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longs  to  the  executive,  we  do  not  so  regard  the 
Act.  Congress  did  not  thereby  uuderlake  lo 
name  the  incumbent  of  any  office.  It  sim|)Iy 
changed  the  name,  and  modified  the  scope  of 
the  duties.  This  we  think  it  had  the  power  to 
do. 

We  think,  too,  that  the  appellant  came  with- 
in the  terms  of  the  Act  of  18t}8.  There  is  a 
very  plain  distinction  between  this  case  and 
that  of  a  cadet  engineer  fully  explained  in 
United  Siatet  v.  Redgrave,  118  U.  S.  474 
[2ft:  697].  The  Statute  in  express  terms  pro- 
vides that  "the  academic  course  of  cadet  mid- 
shipmen shall  be  dz  years."  If  tlie  Navy  De- 
partment had  assumed  to  makeanv  regulations 
by  which  the  final  graduation  shall  ia\e  place 
in  less  time,  such  regulations  would  have  been 
void.  But  it  did  not  so  assume.  It  arranged 
for  a  two  years'  course  afloat  as  a  part  of  the 
academic  course,  and  exacted  a  preliminary 
examination  to  teat  Ihe  cadet's  qualifications 
therefor.  But  the  cadet  afloat  was  a  member 
of  the  Academy.  He  still  was  subject  to  a 
final  examination  at  tbatiD-^titution,  and  with- 
out such  examination  successfully  sustained 
never  became  a  graduate.  He  was  not  so  de- 
nominated until  ihen,  either  in  the  Navul  Reg- 
ister or  elsewhere;  and  It  was  not  until  that 
final  test  had  been  sustained  that  either  bv  the 
practice  of  the  Academy  or  by  the  provision  of 
the  Statute  he  did  or  could  receive  his  certifl- 
cate  of  gmduatiott. 

Tla  judgment  qf  the  Court  of  Clainu  it 
firyned. 


THOMAS  J,  BRYAN,  Appt., 

B. 

M.  W.  KALES  BT  AL. 

(Iwe  B.  C.  Reporter's  ed.  138-181) 

Laches,  demvrrer  for—deninl  of  reli^  for— 
fraud  of  adiiiinittrator—Statute  of  Xmi'fo- 
tione  in  Arieona. 

1.  Where  the  bill  Bbows  such  laches  upon  the  part 
of  the  pinlntlir  that  a  court  of  equity  ou^ht  not 
to  gtve  relief,  the  defendant  need  not  interpose  a 
plea  or  suswer.  but  ma.v  demur  upiu  the  ground 
of  want  of  equity  apparent  on  the  Ull  Itself. 

2.  A  court  of  equl^  may  deny  relief  because  of 
lachee  In  suing,  but  the  refuslnf  relief  upon  that 
irround  must  depend  upon  the  special  cU-cum- 
stanoea  of  each  case. 

&  Id  a  case  of  fraud  upon  the  part  of  an  ad< 
mlnlstrator.  In  which  each  of  the  dofendauis  par> 
tlcipated.  a  court  of  equity  should  be  slow  lu  de- 
nying relief  upon  the  mere  icround.of  laches  la 
bringing  suit. 

4.  In  ArlBona.  the  Umltation|for  the  oomraen ce- 
ment of  an  action  to  recover  real  proper^  or  Its 
possession  Is  Ave  years.  An  equitable  action  to 
set  aside  deeds  and  recover  real  property  to  not 


NOTK.— ^  to  BtatuU  of  Z.lmttotloivi,  in  eases  <^ 
Avud,<ne4uav.  seenoteto  Steams  v.  Fim,  Blr.  U 

p.«8. 

Statute  (4  l/mUiMow,  om  oppIfooUe  to  eqiOiy  com*. 
SeenotetoThomasv.firookeDbrougb,  Bk.A,  p. 287. 

As  to  fraud  and  undtw  fn^uence  of  deed  or  wHU,  see 
noU  to  Harding  v.  Handy,  Bk.  6,  p.  4!B. 

jii  to  cancellation  <^  a  deed  ora  contract  <n  equity 
for  fraud,  concedbaent  or  mltrtpraentaHon,  see 
note  to  Ketflett  r.  llaefaiiand,  Bk.  IS,  p.  «1. 
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bamd  by  sacb  Statute  by  a  delay  of  four  yeui 
[No.  1287.1 

Submitted  Jan.  7. 2S90.   Dendad  March  S,  1890. 

APPEAL  from  a  decree  of  the  Supreme 
.  Court  of  the  Territory  of  Arizoos  affirm- 
ing a  Jud^ent  of  the  District  Court  of  the  Sec- 
ond Judicial  District  of  that  Territory  sus- 
taining a  demurrer  and  dismissing  a  suit  in  an 
action  to  set  aside  deeds  and  recover  ml  prop- 
erty. Beeerted. 

Statemeot  by  Mr,  Jvttiee  BarUkn : 
This  suit  was  brought  by  the  sppellaDt  on 
the  18th  of  July,  1887,  in  the  District  Court  of 
the  Second  Judicial  District  of  Arizona, 
and  was  there  heard  upon  demurrer  to  the 
complaint.  The  demurrer  was  sustaiDed,  and, 
the  plaintiff  refusing  to  amend,  the  suit  waa 
dismissed.  That  Judgment  having  been  af- 
firmed by  the  Supreme  Court  of  aie  Territory, 
the  only  question  is  whether  the  facts  alleged 
(127]  in  the  complaint— assuming,  as  we  must,  tiiat 
tbey  are  true— set  forth  a  cause  of  action  enti- 
tling the  plaintiff  to  relief. 

The  case  made  by  the  complaint  is  as  fol- 
lows: Jonathan  M.  Bryan  was  the  owner  at 
the  time  of  his  death  on  the  29th  of  August, 
1883,  (1)  of  the  southeast  quarter  section  num- 
ber thirty-three.  In  township  two  north,  of 
range  three  east,  of  the  district  of  lands  subject 
to  sale  at  the  land  office  of  the  United  States  at 
Tucson,  Arizona,  and  of  the  Gila  and  Salt 
River  meridian;  (2)  the  northeast  quarter  of 
section  five,  in  township  one  north,  of  range 
three  east,  of  the  same  district  and  meridian, 
and  lying  one  half  mile  north  of  the  City  of 
Phccoix,  in  Maricopa  County,  Arizona,  such 
niece  of  land  being  once  cahed  the  "Shortle 
ilanch,"  but  now  commonly  known  as  "Cen- 
tral Place;"  (3)  the  southeast  quarter  of  section 
nine,  in  township  one  north,  of  range  three 
east,  of  the  same  meridinu  and  district;  and 
(4)  all  of  block  ninety-eight  in  the  City  of 
Phoenix,  according  to  a  map  or  plat  of  that 
city,  made  by  William  A.  Hancock,  surveyor 
of  the  town  site  of  auch  city,  and  on  file  in  the 
office  of  the  coun^  recorder  of  Maricopa 
County. 

On  or  about  the  24th  of  September,  1883, 
letters  of  administration  upon  his  estate  were 
Issued  by  the  Probate  Court  of  Maricopa  Coun- 
ty to  M.  W.  Kales,  who  iramediniely  qoalil3ed 
nod  entered  upon  his  duties  as  administrator, 
conlinuiog  to  be  and  to  act  as  such  until  De- 
cember 6,  1684,  when  be  was  discharged. 
Since  that  date  there  has  been  DO  admlnistra- 
tor  of  the  decedent's  estate. 

While  Bryan  was  the  owner  and  in  possession 
of  the  above-described  real  estate,  be  executed 
to  Kales  four  promissory  notes  for  the  amounts, 
respectively,  of  $1.200,|2,500.  $1,500 and  $500, 
da'ed  December  11,  1882,  February  23,  1883, 
February  26, 1883.  and  March  14, 1883,  and  pay- 
able, respectively, Deteuiber  1 1 , 1888,  February 
23,  ltt84,  October  26, 1883,  and  September  14, 
1883,— <ach  note  calling  for  interest  payable 
every  three  months,  at  the  rate  of  one  and  a  half 
per  cent  per  month,  and,  if  not  so  paid,  the  note 
to  become  due  and  payaljle.  At  the  date  of  each 
note  he  executed,  acknowledged  and  delivered 
r  1281  ^  Kales  a  mortgage  upon  rnl  estate  to  secure  i 

'  sso 


its  payment;  upon  the  first  of  the  above-de- 
scribed pieces  of  real  estate,  to  secure  the  noto 
for  $1,200;   upon  the  second,  to  secure  the 

note  for  $2,600;  upon  the  third,  to  secure  the 
note  for$l,500;  and  upon  the  fourth,  to  aecura 
the  note  for  $500.  These  mortgages  were  aU 
duly  recorded. 

Before  the  notes  fell  due,  and  before  they 
were  preftenled  for  allowance  against  the  es- 
tate of  Bryan,  in  the  probate  court  having  jur- 
isdiction thereof,  and  without  application  to 
any  court  for  an  order  to  pay  the  notes  or  any 
of  them,  or  to  sell  any  property  of  the  CAtate 
to  pay  them,  and  "while  holding  Id  his  hands 
as  adminihtratorsufflcient  money  to  pay  all  the 
principal  and  Interest  which  might  become 
due  on  said  notes  or  any  of  them.  Kales,  on 
the  28th  of  September,  1883,  instituted.  In  the 
District  Court  of  the  Second  Judicial  District 
of  Arizona,  In  and  for  Maricopa  County,  in  his 
individual  name,  an  action  against  himself  aa 
administrator.  He  declared,  in  that  aciion. 
upon  the  notes  and  mortgages,  and  prayed  Judg- 
ment gainst  himself  as  administrator  for  the 
sum  of  fifty-seven  hundred  dollars,  with  in- 
tereat  on  twelve  hundred  dollars  of  [that]  suni 
from  the  11th  day  of  June,  1883,  on  twenty- 
five  hundred  dollars  from  the  23d  day  of  May, 
1883,  on  fifteen  hundred  dollars  from  the  26th 
day  of  May,  1883,  and  on  five  hundred  dollars 
from  June  14,  1883,  the  Interest  on  each  sum 
to  he  at  the  rate  of  one  and  a  half  per  cent  per 
month;  with  a  like  rate  of  interest  upon  the 
principal  sum  named  in  any  judgment  or  de- 
cree that  may  be  obtained  from  tfie  date  there- 
of until  the  same  shall  be  fully  paid  and  satis- 
fied; and  for  ten  percent  for  attorneys'  fees 
upon  forty-two  hundred  dollars  of  the  princi- 
pal sum,  and  five  per  cent  for  attomeyr  feea 
upon  twenty-five  hundred  dollars  of  the  prin- 
cipal sum,  and  for  coats  of  suit. 

He  also  prayed  that  the  usual  decree  be 
made  for  the  sale  of  the  premises  by  the  sher- 
iff according  to  law  and  the  practice  of  the 
court;  that  the  proceeds  of  sale  be  applied  is 
payment  of  the  amount  due  the  plaintiff;  that 
the  defendant  and  all  persons  claiming  under 
him  or  bis  decedent  subsequent  to  the  execu- 
tion of  the  mortgages  upon  the  premises,  either 
as  purchasers,  incumbrancers  or  otherwise,  be 
barrcdand  foreclosed  of  all  right,  claim  orequi-  [ISB] 
ty  of  redemptioa  In  the  premises  and  every  part 
thereof,  ana  that  the  plaintiff  have  judgment 
against  the  defendant,  aa  administrator  of  the 
estate  of  J.  H.  Bryan,  deceased,  for  any  defi- 
ciency remaining  after  applying  the  proceeds 
of  the  sale  of  the  premises  properly  applicable 
to  the  satisfaction  of  the  Judgment,  and  that 
such  deficiency  be  made  a  claim  against  the 
estate  of  the  said  J.  M.  Bryan,  deceased,  to  be 
paid  aa  other  claims  against  said  estate. 

He  further  prayed  that  the  plaintiff  or  anj 
other  party  to  the  suit  might  become  a  pur- 
chaser at  the  sale;  that  the  sheriff  execute  a  deed 
to  the  purchaser;  that  the  latter  be  let  into  the 
possession  of  the  premiseson  production  of  the 
sheriff's  deed  tncrefOT;  and  that  the  plaintiff 
have  such  other  or  further  relief  in  the  prem- 
ises as  to  the  court  seemed  meet  and  equitable. 

A  summons  was  sued  out  by  M.  W.  Kales 
as  an  individual  ugaiost  himself  as  administra- 
tor, requiring  the  latter  to  appear  and  answer 
the  complaint.   It  was  personally  served  od 
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the  day  It  was  issued,  and,  oq  the  succeediDg 
dBj,  October  6,  1883,  in  hia  capacity  of  admin- 
istrator,  he  made  the  following  answer  to  tbe 
complaint  filed  bj  liimBelf  in  bu  individual  ca- 
paciiv: 

"Tbe  defendant,  H.  W.  Ealea,  administrator 
of  tbe  estateof  J.  H.  Bryan,  deceased,  answer- 
Ingthe  complaint  on  file  in  this  action,  admits 
each  and  every  material  alle.eation  In  the  said 
complaint,  and  consents  that  judf^meut  and  de- 
cree be  entered  in  accordance  with  the  prayer 
thereof." 

In  other  woida,  H.  W.  Kales  consented  that 
he  might  as  an  individual  take  judgment 
against  himself  as  administrator. 

On  tbe  16tb  of  October,  1883,  the  court,  D. 
H.  Finney  being  the  Judge  thereof,  rendered 
a  decree  of  foreclosure  and  sale,  finding,  upon 
the  complaint,  answer  and  proofs  beard,  that 
tbf-re  waa  due  to  the  j^inliS,  M.  Kales, 
from  the  defendant,  M.  W.  Kales,  administra- 
tor, the  Bum9,with  interest,  specified  in  the  Sev- 
ern] mortgages,  with  the  attornevs'  fee  provid- 
ed for  in  the  mortgagee  and  claimed  in  the 
complaint,  and  directing  the  proceeds  of  the 
■ale  of  each  parcel  to  be  applied  to  tbe  debt 
•ecured  by  tbe  mortgage  on  that  parcel. 
S 1301  decree  further  provided: 

^  *  "That  the  defendant.  K.  W.  Kales,  as  ad- 
ministrator as  aforesaid,  and  all  persons  claim- 
ing or  to  claim  from  or  imder  bim  or  from  or 
under  the  said  J.  M.  Bryan,  deceased,  and  all 
persons  having  liens  subsequent  to  said  mo^^ 
nges  br  judj^ent,  decree  or  otherwise  upon 
tbe  lands  described  In  aaid  mortgages  or  either 
of  them,  and  they  or  their  personal  representa- 
tives,  and  all  persons  having  any  lien  or  claim 
by  or  under  such  subsequent  judgment  or  de- 
cree, and  their  personal  representiitives,  and 
all  persons  claiming  under  them,  be  forever 
barred  and  foreclosra  of  and  from  all  etjuity  of 
redemption  and  claim  in,  of  and  to  said  mort- 
gaged premises  and  every  part  and  parcel 
thereof  from  and  after  tbe  delivery  of  said 
sheriff's  deed. .  ,  , 

"And  it  is  further  adjudged  and  decreed  tiint 
if  the  moneys  arising  from  said  sale  of  n:  y  nf 
tbe  separate  parcels  of  said  lands  dcscribeil  i't 
either  of  tbe  respective  mortgages  shall  be  in 
•ulfldent  to  pay  tbe  amount  so  found  due  to 
tbe  plalntiflF,  aa  above  stated,  upon  each  of  the 
respective  mortgages,  with  interest  and  costs 
and  expenses  of  sale  as  aforesaid,  the  sheriH 
specifv  tbe  amount  of  such  deficiency  and  bal- 
ance due  the  plaintiff  upon  each  of  the  rcspec 
tive  mortgages  separately  in  his  return  of  saU-. 
and  that  on  tbe  coming  In  and  filing  of  said  n- 
turns  of  defidency  the  same  sbalT  becr}me  :t 
claim  against  tbe  estate  of  J.  H.  Bryan,  at- 
ceased,  to  be  paid  as  other  claims  are  paid." 

The  remainder  of  the  decree  contains  a  de- 
acription  of  the  property  or  parcels  of  land 
covered  by  Ae  respective  mortrages. 

On  tbe  8tb  of  November,  1883.  tbe  district 
court  made  an  order  commanding  tbe  sheriff 
to  sell  upon  notice  all  the  proj^rty  described 
in  the  mortgages  and  make  return  thereof. 
Pursuant  to  that  order,  tbe  sheriff,  L.  H.  Ortne, 
advertised,  and,  on  tbe  ISth  of  December,  1883, 
•old,  the  property  In  parcels,  as  follows:  The 
flnt  parcel  to  Robert  Garside  for  |1.S00;  tbe 
■econd  to  M.  W.  Kales  for  $2,073:  tbe  third  to 
William  Otiaon  for  $1,850;  and  the  fourth  to 
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M.  W.  Rales  for  $600.  The  amount  bid  for 
each  parcel  was  much  less  than  such  parcel 
was  worth  In  open  market,  or  than  It  would 
have  brought  at  tbe  usual  sheriff's  sale.  Tbe 
sheriff  delivered  to  each  purchaser  a  certificate 
of  sale.  He  made  his  return  of  aales  on  tbe 
26th  of  December,  1883,  but  the  sales  hare 
never  been  confirmed  by  tbe  district  court. 

After  tbe  sales  and  before  tbe  making  of  any 
deeds,  Kales  assigned  to  J.  T.  Simms  tbe  cer- 
tiflcate  of  sale  for  tbe  second  parcel,  and  to  D. 
U.  Pinney  tbe  certificate  of  sale  for  the  fourth 
parcel  On  tbe  16tb  of  June,  1884,  tbe  sheriff 
executed  a  deed  for  tbe  first  parcel  to  Garside^ 
who,  by  deed  of  May  20.  1887,  sold  and  con- 
veyed to  J.  DeBarth  Shorb.  Simms,  having 
received  from  Ibesherifl,  JunelO,  1884,  adeed 
for  the  second  parcel,  sold  and  conveyed,  by 
deed  of  February  28, 1887,  to  George  T.  Bra- 
aiiis,  who  subdivided  It  into  blocks  and  lots  as 
"Central  Place;"  and,  subsequentlv,  May  3, 
1887,  sold  and  conveyed  one  lot  to  John  W. 
Jeffries,  and,  May  5, 1887,  another  lot  to  Henry 
W.  Ryder.  Gilson  received  a  sheriff's  deed 
for  the  third  parcel,  June  19,  1884,  and  April 
6,  1886,  sold  and  conveyed  to  Cordelia  L. 
Beckett,  wife  of  C.  G.  Beckett.  Tbe  fourth 
parcel  was  conveyed  by  tbe  aberiff.  June  16, 
1834,  to  D.  H.  Pinney,  who,  September  10, 
1886,  sold  and  conveyed  a  portion  thereof  to 
the  Bankof  Napa,  acor[>oration  existing  under 
the  laws  of  California.  Another  portion  of 
the  fourth  parcel  was  conveyed  by  Pinney, 
November  18,  1886,  to  F.  Q.  ^ilory,  who  sold 
aad  conveyed  to  M.  H.  Sherman. 

Bryan  left  no  descendants.  His  wife,  Vina 
Bryan,  survived  him.  All  Uie  property  in 
question  was  acquired  by  him  during  marriage, 
and,  at  the  time  of  bis  dcntb,— tbe  complaint 
alleges, — was  the  common  property  of  himself 
and  wife,  and,  upon  hia  death,  she  became  and 
waa  bis  sole  heir,  and  to  her  all  of  tbe  common 

?roperty  descended,  and  In  her  remained  until 
une39,  1887,  when,  by  deeds  of  conveyance, 
"tic  granted,  released  and  conveyed  to  the  pres- 
<']ii  plaintiff  all  of  these  lands,  together  with  all 
)ii>r  estate,  right,  interest  and  claim  in  the  same 
rni'l  every  part  thereof. 

'I'he  complaint  makes  all  of  the  persons  bere- 
inlH'fore  named  as  having  purchased  at  sheriff's 
sfth;  or  received  conveyances  for  these  parcels 
of  land  defendants  to  tliis  suit.  It  alleges  that 
of  "nit  the  facts  herein  alleged,  the  defendants 
and  each  of  them,  at  all  tbe  times  herein  men- 
iionod,  had  full  notice;  that  the  defendant,  D. 
It  Pinney,  was  the  jud^e  of  the  said  district 
roiirl,  and  acted  as  such  in  all  tbe  proceed iii:,'s 
iv.id  in  tbe  said  action,  wherein  said  defendant, 
M,  W.  Kales,  was  plaintiff,  and  said  M.  W. 
Kales,  as  administrator  of  the  estate  of  J.  M. 
Bryan.  decease<l,  was  defendant;  and  said  de- 
fendant, D.  H.  Pinney,  rendered  and  made  the 
said  decree  of  foreclosure  and  order  of  sale 
therein  and  was  so  tbe  Jud^  of  said  District 
Court  at  tbe  time  of  tbe  assignment  to  him  by 
uid  defendant,  M.  W.  Kales,  of  tbe  sberiirs 
certificate  of  sale  of  said  block  cumber  98,  in 
said  City  of  Pha>n)x,  and  also  at  the  time  of 
the  execution  and  delivery  to  blm  by  the  ^aM 
sheriff  of  the  said  sheriff's  deed  thereof." 

The  plaintiff,  after  alleging  that  tbe  prem- 
ises described  in  tbe  complaint  are  of  tbevalur 
of  $120,000,  prayed— 
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That  the  proceediazs,  judgment,  decree  aod 
order  of  sale  bad.  made,  rendered  or  entered  in 
tbe  action  brought  Eales  be  annulled,  aet 
aside  and  declared  Toid; 

Tbat  tbe  sale  of  tbc  property,  and  tbe  certtfl- 
cale  of  sale  aod  deeds  made  to  Kales,  Garside, 
Ollson,  Finoey  and  Bimms,  be  set  aside  and  de- 
clared void,  and  tbe  parts  and  portions  of  the 

Sroperty  conveyed  to  tbe  several  defendants  be 
eci'cea  to  have  been  received  by  tbem  and  each 
of  tbem  with  notice  and  in  (rust  for  Vina  Brjaa 
and  her  grantee,  tbe  plaintiff  herein: 

Tbat  the  defendants  and  each  of  tbem,  now 
pretending  to  claim  or  own  tbe  above  property 
or  any  part  thereof,  bedecreed  to  hold  the  same 
and  each  part  claimed  by  them  Id  trust  for  the 

Etaintlll,  and  required  to  convey  to  blm  upon 
is  doing  whatever  the  court  adjudged  should 
be  equitably  done  by  him; 

Tliac  tlie  defendants  and  ench  of  tbem  be  en- 
joined f  rem  selling,  conveying,  niort^giog  or 
ID  any  vay  iotcifciing  witb  tbe  premises;  and 
Tbat  tbe  plaintilT  have  such  other  aod  further 
relief  as  may  be  just  and  equitable. 

Mettv.  OoodrieJi  <£  Street  and  WllUmn  A. 
KcKennex*  for  ap))ellant: 

Wbere  an  express  Statute  of  Limitatioos  ap- 
plies to  a  suit  ID  equity,  mere  delay  to  com- 
mence tbe  suit  for  a  period  less  than  that  of 
the  Statute  of  Limitations  is  never  a  reason  for 
dismissing  the  proccedino;a. 

Lux  V.  Hagijin.  09  Cul.  267;  WilUamt  v. 
Conger,  49  Tex.  602;  Brant  v.  Virginia  Coal 
d  Iron  Co.  93  U.  8.  336  (23:  920);  Steei  v.  St. 
LouU  S.  &  R.  Co.  106  r.  S.  456  (27:  228);  Wood, 
Limitations,  %  62;  MoB»  v.  Berry.  53  Tex.  633. 

Here'sileDce,  unaccompanied  by  aoy  act  cal- 
culated to  mislead  or  deceive  auotber  to  his 
hurt,  never  estops  a  party  from  assei-tlng  title 

10  bis  OWD. 

Philadelphia.  W.  d  B.  R.  Co.  v.  Duhoit,  79 
U.  S.  12  Wall.  47(20:265);  Bigelow,  Estoppel. 
4th  ed.  575;  Sivckman  v.  Riverside.  L.  A  1.  Co. 
64  Cal. 57;  Kdlvw.  Bvrt,  61  Mo.  463;  Fielt/ing 
T.  Du  Bote,  68  Ter.  687;  Bm  v.  Epley,  81  Pa. 
tSM;  Knouff -v.  Thompson,  16  Pa.  857;  Bulesv. 
Perry.  61  Mo.  449;  btrong-v.  Elliicorth,2G  Vt. 
867;  Bnlphine  v.  Jhtnbar,  65  Miss.  255;  Mas^n 
V.  Pft»7frr<w*,  69 Me.  87;  Rice\.  Dewey,  54  Barb. 
455;  Mayo  v.  CarUeright,  80  Ark.  407;  Neat  v. 
Oregory,  18  Fla.  856;  Bramble  v.  EingAury.  39 
Ark.  181;  Terre  HavU  AS.W.R.  v.  Badel,  89 
Ind.  128;  VieU  v.  Judton,  83  N.  T.  82;  JHffen- 
bach  V.  VogeUr,  61  Md.  870;  MeUg  v.  Collini, 
41  Cal.  668,  10  Am.  Bep.  270. 

Meurt.  Clark  ChurdiiU  and  W.  Pinkaey 
Whyte.  for  appellees: 

A  defense  grounded  upon  the  staleness  of  tbe 
claim  asset  tpil.  or  upon  tbe  gross  laches  of  tbe 
party  asserting  it,  may  be  made  by  demurrer. 

LantdaU  v.  Qmith.  106  U.  S.  893  (27:  220); 
^eid^l  V.  Henriei,  120  U.  8.  887  (30:  719). 

A  judgment  against  the  administrator  estops 
tbe  heir  as  well  as  the  creditors. 

Bayly  v.  Mveht,  65  Cal.  845;  Cunnirtgham  v. 
AilUey,  45  Cal.  486;  Freeman,  Judgments, 

116.  184, 186. 

PtatntUf  took  vrbatever  interest  was  con- 
veyed to  him,  subject  to  all  the  Irregularities 
to  tbe  foreclosure  proceeding. 

Freeman,  Judgments,  gn,  aod  cases  cited; 
Rorer,  SalM.   405;  Perry.  Tniits,  M 197, 19a 

MS 


This  cose  does  not  show  a  suffideDt  degree  of 
diligence  to  justify  tbe  overthrow  of  a  decree 
of  fort-cloBure,  under  which  new  rights  and  itt- 
tercsts  must  necessarily  have  arisen. 

Diefendorf  v.  Uouk,  9  How.  Pr.  243;  'IM 
Key  City,  81  U.  8.  14  Wall.  653  (20:  S66);  iJor^ 
u>ood  T.  R.  Co.  84  U.  8.  17  WaU.  78  (21:  558); 
Badger  t.  Badger.  69  V.  S.  8  Wall.  95  (17: 888); 
LantdaU  v.  Smiik.  106  0.  8.  891  (87:  219). 

Equity  will  refuse  relief  to  a  person  who  has 
slept  upon  his  rights,  aod  shows  no  excuse, 

»peidd  V.  Henriei.  120  U.  8.  377  (30;  718)., 

The  law  of  laches,  like  the  principle  of  lim- 
itatioos of  actiooa,  is  a  distioct  defense  in 
equity. 

Broion  T.  ^una  Vitta  Omtnty.  93  U.  &  160 

(24:  423). 

A  court  of  equity  bas  always  refused  its  aid 

to  stale  demands. 

Smith  V.  Clay,  8  Bro.  Ch.  640,  note;  Piatt 
Vatlier.  34  U.  8.  9  Pet.  405  (9:  173);  McKnight 
V.  Tarilor,  43  U.  8. 1  How.  189  (11 : 90);  Wagtier 
V.  Baii-d.iS  U.8. 7  How.  234  (12;  681);  Dadgerw. 
Badger,  69  U.  S.  3  Wall.  87  (17:  830);  Hunu  v. 
BeaU,  84  O.  S.  17  Wall.  33(1  (21:  603);  MarA 
V.  Whitemore.  88  U.  8.  21  Wail.  178  (22:  482); 
Sullivan  v.  P&rUand  A  K.  R.  Co.  94  U.  8.  808 
(24:  324);  Goddea  v.  KimmelL  99  U.  8.  201  (26: 
431);  SptidH  r.  Henriei,  120  U.  8.  887  (30:  719); 
Hayward  v.  BUot  Hat.  Bank,  06  U.  S.  617  (24: 
857). 

Courts  of  equity  frequently  treat  tbc  lapse  of 
time,  even  for  a  shorter  period  than  tbe  one 
specified  in  the  8tatute  of  Limitatioos.  as  • 
presumptive  bar  to  the  claim. 

Oodden  v.  Kimmell,  99  U.  8.  202  (25  481); 
SuUitan  v.  P&nland  A  £.  &  Co.  9i}J.  8.  811 
(34:  325). 

Mr.  Juitice  Harlui  delivered  theopioion  f.-.. 
of  the  court: 

Tbe  grounds  upon  which  the  district  court 
sustained  tbe  demurrer  to  the  complaint  are  not 
shown  by  tbe  record  otherwise  than  from  tbo 
statt  meot  in  tbe  oploioo  of  the  Supreioe  Court 
of  tbe  Territory  tbat  it  was  because  of  laches  in 
bringing  suit.  Tbelatter  court  said:  "  It  ap- 
pears that  the  grantor  of  tbe  plaintiff  stood  by 
and  saw  all  this  property  sold,  and  bad  aright 
to  redeem  tbe  same  in  six  months  after  tbe  sale; 
that  her  residence  was  Maricopa  County  at  tbo 
death  of  her  husband,  and  Its  oonUntiance  will  [IM] 
be  presumed  to  be  there,  the  contrary  oot 
having  been  alleged;  tbat  there  was  no  action 
brou;;bt  to  set  aside  the  judgment;  that  from 
the  8th  day  of  November,  18g3,  till  tbe  [2]  9th 
day  of  June,  1887— nearly  four  years— she  saw 
ilie  property  greatly  enhaocing  in  value,  saw  it 
sold  lime  and  again,  tbeo  sells  it  tothefdalDtUf, 
who  DOW  comes  loto  a  court  of  egnlh'  and  aska 
a  cancellation  of  all  those  sales.  If  the  bill  had 
shown,  and  which  plaintiff  was  allowed  to 
show,  tbat  any  disability  existed  on  the  part  of 
anyone  having  an  interest  in  the  properly  at  tbe 
time  of  sale,  we  would  grant  tbe  prayer  of  the 
bill.  Ko  such'disability  being  shown,  can  we 
tbink  of  allowing  the  pertv  who  bas  so  loog 
slept  upon  her  rights  to  aevest  the  present 
owners  of  their  valuable  property?" 

The  difSculty  with  this  view  is  tbat  It  bas  no 
foundation  in  the  allegations  of  the  oomplaiot. 
From  the  mere  fact  that  Hn.  Bryan's  resilience 
at  tbe  time  of  her  hnaband^  death  was  in  Mar- 

184  C.  8. 
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fcopa  Coanty,  wliere  the  real  estate  in  question 
Is  situated,  the  court  below  presumed  not  odIv 
th«t  it  coDtf  Dued  there,  but  that  she  "  stood  by 
for  nearly  four  years,  forbearing  to  exercise  fier 
right  to  redeem,  and  "saw  the  property  en- 
hancing Id  value — saw  It  sold  time  and  again  " 
— withoutassertinganjioterestin  it  Nosuch 
preaumptioD  was  Justified  by  the  alleRations  of 
the  complaiDt.  The  case  made  by  those  alle- 
gatioDs  u  that  of  an  administrator,  who,  having 
claims  Bgainat  the  estate  he  represented,  which 
were  secured  by  mortgnm  upon  real  property 
of  which  hia  intestate  died  seised,  ana  having 
in  hia  hands  money  sufficient  to  discharge  those 
claims,  yet  resorted  to  the  expedient  of  taking 
jud^ent  in  bis  individual  name  against  bim- 
aelf  in  bis  fldudaiy  capacity,  for  the  amount  of 
the  clalnu  and  for  attorneys'  fees,  and  caused 
the  property  to  be  sold.  And  of  all  those  facts 
— the  demurrer  admita — the  defeodsnts  and 
each  of  tticm  bad  full  notice  when  they  made 
their  respective  purchases.  Referring  to  the 
allegation  in  the  complaint,  that  the  adminis- 
trator, at  the  time  he  sued  bloiself,  had  in  bis 
handssnlTlcient  money  to  payoff  his  claims,  the 
counsel  for  the  defendants  suggest  that  this 
miKiii  well  be,  if  tbose  moneys  bad  been  ap- 
[1851  P''^*^  debts  in  question  without  providing 
for  the  payment  of  other  debts  against  the  es- 
tate, the  expenses  of  administration,  or  pre- 
ferred clnims;  and  that  for  aught  api)eariog  in 
the  complaint,  it  may  have  been  the  duty  of  the 
administrator  to  apply  the  moneys  in  hts  hands 
to  other  debts  and  claims.  AsufQcieoc  answer 
to  this  suggestion  is,  tbat  the  allegation  in  tbe 
complaint  upon  this  point  imports  a  failure  of 
the  administrator  to  use  tbe  moneys  in  his 
hands  to  discharge  tbe  debts  held  by  him,  when 
he  could  properly  have  so  used  them. 

It  is  true,  as  contended,  that  where  the  bill 
shows  such  laches  upon  the  part  of  the  plaintiff 
tbat  a  court  of  equity  ought  not  to  give  relief, 
the  defendant  need  not  interpose  a  ptea  or 
answer,  but  may  demur  upon  the  ground  of 
want  of  equity  apparent  on  tbe  bill  itself 
LantdaU  t.  Smith.  106  U.  8.  398  [27:  2201; 
3peidel  v.  Beariei,  190  IT.  8.  877,  887  [80:  718, 
719J.  But  no  snch  Case  Is  made  by  the  bill. 
The  limitation  pre8cril)ed  by  tbe  Statutes  of 
Arizona  for  tbe  commencement  of  an  action  to 
recover  real  property,  or  the  possession  thereof, 
is  five  years.  If  this  Statute  governs  courts  of 
equity  as  well  as  courts' of  law— and  such  is  the 
plaintiff's  contention— the  present  action  is  not 
barred  by  limitation.  If,  as  contended  by  the 
defendants,  a  court  of  equity  may  deny  relief 
.because  of  laches  in  suing,  aithoueh  the  plain- 
tiff commenced  his  action  within  the  period 
limited  by  the  Statute  for  actions  at  law,  still 
the  gntnling  or  refusing  relief,  upon  that 
ground,  must  depend  upon  the  special  circum- 
stances of  each  case.  Harwood  v.  R,Go.U  U. 
S.  17  Wall.  78  [21 :  5581;  Brown  v.  Biuna  Vitta 
County,  95  U.  S.  160  [24;  4281;  Haincard  v. 
Elioi  Jfat.  Banic,  96  X).  8.  617  [24:  8671.  The 
case  made  by  the  complaint  In  this  suit  is  one 
of  fraud  upon  the  part  of  the  administrator, 
and  in  that  fraud— if  tbe  allegations  of  the 
complaint  are  sustained  by  proof— the  defend 
ante  and  each  of  them  must  be  held  to  have 
parlicipnied.  The  cfrcumsiances  as  detailed  in 
tbe  complaint  are  so  peculiar  In  tbeir  character 
tbat  a  court  of  equity  should  be  ilow  In  deny- 
1MU.8. 


In^  relief  upon  the  mere  ground  of  laches  In 

bnnging  suit 

Other  questions  arise  upon  tbe  face  of  the 
complaint,  namel;?^,  as  lo  whether  Mrs.  Bryan 
had  such  interest  in  the  property  as  made  her  a 
necessary  Darty  to  the  suit  of  foreclosure  insti- 
tuted by  Kales  In  his  individual  capncUy,  and  [186] 
as  to  how  far  the  validity  of  the  decree  of  fore- 
closure and  sale  was  affected  by  the  very  un- 
usual fact  tbat  tbe  same  person  was  both  plain- 
tiff and  defendant  in  that  suit.  Perkins  v.  S$ 
Ipanm,  11 R.  I.  370;  MeEtkanon  v.  MclSlhamn, 
63  ni.  457;  Hoag  v.  Boag,  55  N.  H.  172.  But 
as  these  queslipns  were  not  considered  by  the 
court  below,  and  as  their  correct  determination 
cao  be  best  made  wh?n  all  the  facts  are  die- 
closed,  we  express  at  this  lime  no  opinion  upon 
them,  and  place  our  decision  upon  the  ground 
that  the  Supreme  Court  of  the  Territory  erred 
in  holding  lliat  the  complaint  failed  to  show 
tbat  the  plaintiff  was  entitled  to  relief  from  ■ 
court  of  equity.  The  defendants  should  be  re- 
quired to  meet  the  case  upon  its  merits. 

The  iecree  it  reverted  with  directions  that  th» 
demurrer  to  the  complaint  be  overruled,  and  for 
further  proeeedingt  eoMittent  vitA  thit  opintom. 

Field,  J.: 

I  concur  In  the  Judgment  of  this  court  for 
tbe  reasons  staled;  but  I  wish  to  add  that  in 
my  opinion  the  Judgment  recovered  by  Kales 
acalnst  himself  as  administrator  is  an  absolute 
nullity. 

Mccormick:  harvesting  hachinb  [*i] 

CO.,  iV.  in  Srr„ 
«. 

CHARLES  W.  WALTHER8. 

(See  &  C.  Beporter's  ed.  41-15.) 

JuritdieUon  at  to  partiet,  of  dreuit  court— eiti- 
Metu  ttfd^mmt  Statet—retidenee  efptairLtiff. 

1.  Under  section  one  of  tbe  Aot  of  Ifarcb  8,  IS8T 
(»  Stat.  «2),  as  corrected  by  tbe  Act  of  Augrust 
1888  (26  Stat.  4381,  to  amend  the  Aotof  March  8^ 
187&,  vbere  tiie  jurisdtetioD  of  the  droult  court  is 
founded  upon  aarot  the  causes  mentlooed  In  this 
aection,  ezoept  tbe  tdUzeoshlp  of  tho  parties,  sutt 
must  be  brought  io  tbe  dlatrlot  of  whl^  the  dft> 
f  eadaot  la  an  mbabltant. 

2.  But  where  the  Jurisdictloo  (tf  sniA  court  Is 
founded  lolelr  upon  tbe  fact  that  the  partlea  an 
citizens  of  different  States,  the  suit  may  be 
brought  In  the  district  to  which  eltber  the  dUId* 
tiff  or  tbe  defendant  resides. 

&  nheretheplalnturisaoltlsenandlidbabltantitf 
Nebra  ka  and  defendant  Is  a  dtlaea  and  resident 
of  IlUnois,  Uie  latter  may  be  sued  by  the  former 
In  the  Circuit  Court  of  the  United  States  for  the 
District  of  Nebraska. 

[No.  1408.] 

8ulmiitedJa».  t7, 1890.  Decided  March  S,  1S90. 

IN  ERROR  to  theCircuit  Court  oftbeUnited 
States  for  tbe  District  of  Nebraska  to  re- 
view a  judgment  for  plaintiff  io  an  action  for 
falsely  and  maliciously  and  without  probable 
cause  suing  out  atlacbmeots  against  blin.  On 
motion  to  diamiss  or  affirm.  Affirmed, 
The  facts  are  stated  in  the  opinion. 

Kon.-A»  to  JurUdictUm  of  VtMed  Statet  drcvtt 
court  d^wndtng  on  parttet  and  rertdmet,  see  not* 
to  EmOrr  v.  Oreenooffh,  Bk.  I,  p.  8KL 
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SoPBKHE  Court  or  tbb  UmrsD  States. 


Oct.  Tbbm, 


Messrs.  N.  S.  H&rwood  and  John  H. 

Ames,  for  defendant  in  error,  in  support  of 
motioD . 

iffjw«.  Walter  J.  Lamb,  Amott  C.  Riek- 
<Ua  and  Henrjf  H.  Wilaon,  for  plaioUfl  in  er 
ror,  in  oppositioii. 

Mr.  Chief  Justice  Fuller  deliveied  the  oplo- 
lOQ  of  the  court; 

Walthers  brought  bis  actioD  on  the  Slit  day 
of  July,  1887,  in  the  Circuit  Court  of  the  United 
Stales  for  the  District  of  Nebraska,  against 
The  McCormick  Harvesting  Machine  Com- 
pnny,  alleging  that  lie  was  a  citizen  aod  resi- 
dent of  the  Stale  of  Nebraska,  and  that  the  de- 
fendant nas  a  corporation  duly  incorporated 
•ud  existing  under  the  lam  of  uie  Stale  of  Dli- 
Dois,  "but  having  a  local  habitation  and  man- 
aging agent  in  Nebraska,"  for  falsely  and 
Dialiciously,  and  without  probable  or  reason- 
able cause,  suinfT  out  two  attachments  a,(rainst 
Lim,  and  placed  his  damages  at  $10,500,  for 
vhich  he  asked  judgment  and  costs.  The  de- 
fendant aoswerea,  justifying  the  issuing  of  the 
vrits  of  attachment  and  denying  any  liability 
by  reason  thereof;  and  also  pleaded  in  set-off 
r421  counterclaim  two  judgments  against  Wal- 

-*  thers,  one  for  |fl57.9S  and  $28  costs,  and  one 
for  $2,894.01  and  $26  costs,  both  bearing  in- 
terest at  ten  per  centum  per  annum  from  June, 
1887;  and  prayed  judgment  against  the  plain- 
tiff for  said  several  sums  and  lor  interest  waA 
costs.  Subsequently  leave  was  granted  to  the 
McCormick  Company  to  withdraw  its  answer 
and  to  file  a  plea,  which  averred  "that  now 
and  at  the  commencement  of  this  action  the 
said  Charles  W.  Waliherswasacitizen  and  in- 
habitant of  the  State  of  Nebraska,  and  this  de- 
fendant was  a  corporation  dulv  organized  un- 
der the  laws  of  the  State  of  tllinots,  and  was 
and  is  a  citizen,  resident  and  Inhabitant  of  the 
State  of  Illinois,  and  was  not  and  is  not  a  citi- 
zen, resident  or  inhabitant  of  the  State  or  Dis- 
trict of  Nebraska:  that  a  summons  in  this  ac- 
tion was  served  on  this  defendant's  agent  in 
the  State  of  Nchroska,  where  this  de^ndant 
has  no  ofUce,  said  agent  being  only  Its  local 
managing  agent  for  its  business  in  Nebraska; 
and  lliis  del'endant  says  that  this  action  was 
brought  since  the  loth  day  of  March,  1387,  and 
this  (iefendant  says  that  it  is  not  subject  to  be 
sued  or  to  be  summoned  by  original  process 
out  of  this  court  in  this  cause  In  this  judicial 
district;"  and  defendant  prayed  judgment  that 
the  action  might  be  abated. 

This  plea  was  upon  bearing  overruled,  and 
the  defendant  ruled  to  answer  in  thirty  davs, 
and  plaintiff  to  repl^  in  forty-five  days,  ana  a 
reply  in  f;eneral  denial  of  the  answer  was  filed, 
the  answer  being  treated  as  if  still  a  pending 
pleading.  The  case  came  on  for  trial  and  re- 
sulted in  a  rerdlct  for  the  plaintiff,  assessing 
his  damages  in  the  sum  of  $1,338.67,  upon 
which  judgment  was  entered.  A  motion  for 
new  trial  was  made  and  denied,  and  a  writ  of 
error  sued  out  from  this  court,  which  the  de- 
fendant in  error  now  moves  to  dismiss,  uniting 
with  that  motion  a  mottos  to  affirm. 

No  bill  of  exceptions  was  taken,  and  the 
denial  of  the  jurisdiction  of  the  circuit  court  Is 
theonly  question  which  can  be  raised  upon  the 
record.  And  this  has  no  relation  to  the  mode 
of  scrvfco.  The  defendant  was  a  foreign  oor- 
8S( 


poration,  ^nd  the  Statute  of  Nebraska  provided 
that  "when  the  defendant  is  a  foreign  corpora- 
tion, having  a  managing  agent  In  this  State, 
the  service  may  be  upon  such  agent."  (Code 
Civ.  Proc.  §  75;  Comp.  Stat.  Neb.  1885,  p. 
037.)  The  plea  admits  service  upon  tne  Com- 
pany's local  managing  agent,  and  as  the  de- 
lennant  entered  full  appearance  and  answer, 
and,  after  the  withdrawal  of  the  answer  and 
the  filing  of  the  plea  and  its  disposition,  wait 
to  trial  on  the  merits  upon  issue  joined  on  that 
answer,  the  objection  to  the  jurindictloB,  If  It 
can  be  urged  at  all,  must  be  confined  to  want 
of  power  to  entertain  the  suit  outside  of  de- 
fendant's own  district. 

By  section  1  of  the  Act  of  March  3,  1887  (24 
Stat.  65^,  as  corrected  by  the  Act  of  Aagtist 
13,  1888  (S5  Stat.  483),  to  amend  tbe  Act  of 
March  3,  1675,  determining  the  jurisdiction  of 
the  circuit  courts  of  the  United  States,  and 
regulating  tbe  removal  of  causes  from  the 
state  courts  and  for  other  purposes.  It  was  pro- 
vided: "But  no  person  shaJl  be  arrested  In 
one  district  for  iriaJ  In  another  In  any  civil  ac- 
tion before  a  circuit  or  district  court;  and  no 
civil  suit  shall  be  brought  before  either  of  said 
courts  sgainst  any  person  by  any  original  pro- 
cess or  proceeding  in  any  other  district  than 
that  whereof  he  is  an  inhabitant;  but  where  tbe 
jurisdiction  is  founded  onlvon  the  fact  tbatthe 
action  Is  between  citizensof  different  Statea,  suit 
shall  be  brought  only  in  the  district  of  the  resl- 
dcDce  of  either  tbe  plaintiff  or  the  defendant." 
The  jurisdiction  common  to  all  the  circuit  courts 
of  the  United  States  in  respect  to  the  subject 
matter  of  the  suit  and  the  cnaracter  of  the  par- 
ties who  might  sustain  suits  in  those  courts,  is 
described  In  the  section,  while  the  foregoing 
clause  relatea  to  tbe  district  Id  which  a  anU 
may  be  originally  brought.  Where  the  juris- 
diction is  found»l  upon  any  of  the  causes  men- 
tioned In  this  section,  except  the  citizenship  of 
the  parties,  it  must  be  brought  In  the  district 
of  which  the  defendant  is  an  inhabitant,  but 
where  the  jurisdiction  is  founded  solelv  upon 
the  fact  that  the  parties  are  citizens  of  differ- 
ent States,  the  suit  may  be  brought  In  the  dis- 
trict in  which  either  tbe  plaintlffor  the  defend- 
ant resides.  "  The  concludinfr  lines,"  said  Mr. 
Juaiiee  Field  In  Wilson  v.  Wettfem  Union  Telo- 
graph  Co.,  34  Fed.  Rep.  561,  "are  tu  be  read  as 
a  proviso  to  tbe  general  provision  that  no  civil 
suit  shall  be  brought '  except  in  the  district 
whereof  tbe  defendant  is  an  inhabitant"  This 
a>nduBion  was  reached  and  announced  by 
many  of  the  circuit  courts,  and  there  can  be  no 
doubt  of  Its  correctness.  Falet  v.  Chicago^  M., 
it  St.  P.  R  Gt>.  32  Fed.  Hep.  678;  8t.  Louim.V. 
A  T.  H.  R.  Co.  V.  Terre  Haute  dt  1.  B.  Go.  38 
Fed.  Rep.  885;  Loomia  v.  H.  T.  dt  0.  Oat  Oo. 
Id.  308;  Qavin  v.  Vanet,  Id.  84;  Ano^  t. 
BopUton  Int.  Co.  85  Fed.  Bep.  1. 

The  Judiciary  Act  of  1789  provided  that  no 
civil  suit  should  *e  brought  before  the  circuit 
or  district  courts  against  an  inhabitant  of  tbe 
United  Slates  by  any  original  process  in  any 
other  district  than  that  whereof  he  was  an  in- 
habilant  or  in  which  beabouh)  be  fonnd  at  the 
time  of  serving  the  writ  (1  Stat.  79),  «nd  tbe 
Act  of  1875  (18  Stflt.  470)  contained  a  similar 
provision.  This  liability  of  the  defendant  to 
be  sued  in  a  district  where  be  might  be  found 
at  the  time  of  serving  proceaa  was  omitted  in 
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the  Act  of  1887.  but  he  lUll  remained  liable  to 
«uit  Id  the  district  of  the  residence  of  the  plain- 
tiiT  as  well  as  in  his  own  district;  and  as  be 
could  not  be  sued  anywhere  else,  we  held  in 
e>»ith  V.  Lyon,  138  U.  8.  815  [83:  686],  that 
where  there  were  two  plaintiffs,  citizena  of 
different  States,  the  defendant,  being  a  citizen 
of  another  State,  could  not  be  sued  in  the  State 
of  either  of  the  plaintiffs.  Mr.  Justice  Miller 
points  out,  in  delivering  the  opinion  of  the 
court,  that  the  evident  purpose  of  Congress  In 
the  Act  of  1887  was  to  restrict  rather  than  en- 
large the  Jurisdiction  of  the  circuit  court, 
"while,"  be  saya,  "at  tbe  same  time  a  suit  Is 
permitted  to  be  brourtit  in  any  district  where 
either  plaintiff  or  deKodant  resides." 

The  defendant  answered  to  the  merlta  in  this 
case,  and  was  then  permitted  to  Ole  the  plea  ia 
question  for  the  purpose  of  Insisting  that  it 
was  not  subject  to  suit  in  a  United  States  court 
la  the  district  of  the  plaintifl's  residence.  Up- 
on the  overruling  of  this  plea,  tbe  cause  pro- 
ceeded to  trial  on  the  merits  upon  the  issues 
made  up  on  the  oomphiDt,  answer  and  repli- 
cation, the  trial  coDtinning  for  several  days, 
both  pflrties  appearing  by  their  attorneys,  ad- 
ducing testimony  ana  arguing  the  case  to  the 
jury.  Under  these  circumstances,  there  being 
DO  question  whatever  presented  by  the  recorcf, 
(4S]  except  whether  the  defendant  was  hable  to  be 
•ued  in  the  Circuit  Court  of  the  United  States 
for  the  District  of  Nebraska,  and  it  being  clear 
that  it  was,  and  there  being  color  for  tbe  mo- 
tion to  dismiss,  we  sustain  the  motion  to  afSrm, 
as  we  do  not  need  furttier  argument  od  Uiat 
question. 
Judgment  i^fflnaed. 


(leO]  Sif  parte: 

In  the  Matter  of  JAMES  J.  HEDLBT,  Fit- 
Utioner. 

(Bee  8.  C.  Beporter'a  sd.  IflO-irej 

{Morado  Statute  at  to  murder,  ex  post  facto 
tavB—gitatttr  puni»htnent~-laiB  paned  (tfter 
ofeitae—nofitarjf  eoiiiinement — aeereey  a»  to 
time — discliarge  by  nabeae  eorpiu — nMiee — 
repeal  of  former  law. 

L  Tbe  Colorado  Act  of  April  9, 1888,  ptesoribliiK 
tbepunfsbmentfor  miudw,  wliloh  beoama  oper- 


■ttve  OD  the  UUi  dar  of  July.  18BI,  to  an  er  po«t 
fatto  law,  and  Is  veld  under  the  OonsUtutlon  of 
the  United  States  as  to  a  murder  oominttted  Mar 
13,1880. 

I.  Any  law  whlob  is  passed  after  tlie  oommlsBioii 
of  tbe  offense  for  which  tbe  party  la  being  tried  la 
aa  ex  pott  facto  law,  when  It  Inflicts  a  greater 
puQtahment  tlian  the  law  anoezed  to  tbe  crime 
at  the  time  It  was  committed,  or  which  alten  the 
BltuatloD  of  tbe  aocnued  to  his  disadvantage. 

8.  No  one  can  be  orlminaUr  punished  in  this  ooun- 
try  except  according  to  tbe  law  prescribed  for 
bis  government  by  the  sovereign  authority  tie* 
fore  the  Imputed  offense  was  oommltted,  or 
some  law  passed  afterwards  by  which  the  punish- 
ment Is  not  Inoreaaed. 

i.  The  solitary  oon&aemeat  to  which  tbe  prisoner 
Is  Fubjected  by  the  said  Stataite  of  Colorado  of 
1880  Is  an  additional  punUhmentof  the  most  im- 
portant and  painful  obaraoter,  and  la  therefore 
forbidden  by  this  prorMon  (tf  the  Ooostltutioii 
of  the  United  States. 

BL  Tbe  new  poww  of  ftxiog  any  day  and  hour  dur- 
ing a  pertod  of  a  week  for  the  execution,  given 
by  said  Act  to  the  warden  of  the  penitentiary,  la 
a  new  and  important  power  and  Is  a  departure 
from  the  law  as  It  existed  before,  and.  with  its 
secrecy  causlnir  Inoreaaed  mental  anxiety  to  the 
prisoner,  amounts  to  an  Increase  of  punishment 
and  renders  the  law  tx  post  facto  and  void. 

6.  Under  the  writ  of  batwas  corpus,  this  court 
orders  the  discharge  of  the  prisoner  from  imprls- 
onmeot  lo  the  penitentiary,  under  tbe  Statute  of 
Colorado  Invalid  aa  to  this  case;  but  directs  that 
the  attomey-geoeral  of  the  State  be  given  ten 
days*  prior  notioe  of  such  discharge. 

7.  This  court  does  not  remand  the  prisoner  to  be 
proceeded  againat  In  tbe  court  which  condemned 
him,  because,  while  the  Statute  under  which  he  la 
now  held  in  custody  Is  an  ex  poet  /oeto  law.  It  >«• 
peals  the  former  law. 

[No.  6,  OrigiDuU 
Argued  Jan.  IS.  1890.  Dtdded  March  3, 1890. 

PBTITION  for  a  writ  of  habeas  corpus  to 
relieve  petitioner  from  imprisonment  under 
sentence  of  death  in  the  State  of  Colorado. 
Granted,  and  prisoner  dieeharged  from  imprie- 
onment. 

Tlie  facts  are  stated  In  tbe  opiniou. 

Meaan.  A.  T.  Britton,  Henry  Wise  0»r- 
nett  and  W.  V.  R.  Berrr,  for  petitioner: 

Every  law  that  changes  the  punishment  and 
Inflicts  a  greater  punishment  than  the  taw  an- 
nexed to  Uie  crime  when  committed  is  an  se 
poetfaeto  law. 


Note.— RdnMpectlix  tUttutxa,  when  vaUd,  see  note 
to  Otoe  County  v.  Baldwin,  28: 831. 

At  to  eonstUuUonaUty  of  ex  poet  facto  lows,  see 
molm  to  Gaidar  v.  BuU,  ix  Stt,  and  Sturgea  v.  Crown- 
faafaleld,  4:  HO. 

.Bx  post  faoto  and  retroqwetiM  lates. 

An  «r  post/oeto  law  Is  one  which  Imposes  a  pun- 
ishment for  an  act  which  was  not  punishable  at  the 
time  It  was  committed,  or  Imposes  additional  pun- 
Ishtnent  to  that  then  preeoribed.  Smith  v.  Cock- 
rill.  78  U.  B.  «  WaU.  75S  08:018);  GaUer  v.  Bull. 8  U. 
B.a  DaU.  888 il:  M8>. 

Ez  pott  faelo  laws  relate  to  penal  and  criminal 
proceedings  and  not  to  dvU  proceedings  which  af- 
fect private  rights.  Baltimore  &  S.  EL  Co.  v.  Ne»- 
bit, 81 U.  S.  10  How.  806  ,18: 460):  Carpenter  v.  Peon. 
B8  U.  &  17  How.  488  06:  IT);  Locke  V.  Kew  Orleans, 
n  O.  8.  4  Wall.  ITS  (18: 884);  WatM>o  v.  Iforoer,  S3  U. 
8.8Pet.8Bl8:87lt. 

r.  H. 


Any  law  passed  after  the  commlssloo  of  an  of> 
fonse,  which,  in  relation  to  that  otTense  or  Its  coo- 
aequencea,  alten  tbe  situation  of  a  party  to  his  dto- 
advantaje^  Is  an  «se  post  faeto  law.  Kxing  v. 
SOuri,  107  U.  a.  Sa  (07:608). 

A  state  law  (Aanglng  the  place  of  trial  to  another 
oounty  from  that  in  which  the  offense  was  oommlt- 
ted or  the  indictment  found,  is  not  an  ex  pott  fatto 
Uw.  Gut  V.  MloneMta,  78  U.  8. 0  WalL  86  09: 67»). 

A  statute  which  deprives  a  man  of  bis  estate,  or 
any  partof  it,  for  a  crime  which  was  not  declared 
to  be  an  offense  by  »  previous  law,  is  void  as  an 
ex  pott  facto  law.  li.ctcber  v.  Peek,  10  U.  S.  6 
C;ranch,87(8:ia8}. 

A  test  oath  required  of  a  priest  as  a  ooodlUon 
for  exercising  the  functions  of  Us  ofBoe,  to  the 
effect  that  be  had  always  been  loyal,  la  nnoonsUtu- 
ttonal  Rs  an  ez  post  faeto  law.  Onmmings  t.  IDb- 
•OuriTl  U.a.4WaU.S7r(iS:aW. 
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Colder  T.  Bua,  8  U.  8,  8  Dall.  890  (1: 649); 
SHng  V.  XitaouH,  107  U.  S,  221  (27:  506); 
Oumming$  v.  .}fi$sauri,  71  U.  8.  4  Wall.  320 
(18: 362):  Shepherd  v.  FeopU.  25  N.  Y.  416. 

Solitary  conflDeoieDt  was  a  puDiBhrneot  dis- 
tioctly  inflicted  as  a  "  further  terror,"  and 
meant  to  be  a  peculiar  hardship  and  pain  to 
the  condemned. 

Hartung  v.  Feople.  22  N.  Y.  106;  Russell, 
Crimes,  vol.  1.  p.  104,  vol.  2,  pp.  67, 849.  1022; 
articles  on  Prisons  in  the  Encyclopedia  Brit- 
tanlca  and  Americnn  Cyclopedia. 

Tbe  Statute  of  1839  removes  absolutely  from 
tbe  court  any  and  all  discretion  to  prolong  tlie 
time  within  which  the  woteoce  sball  be  exe- 
cuted. 

Kringr.  Missotiri,  107  U.  8.  230  (27:  509); 
Rix  V.  Semey,  1  Burr.  650. 

The  Act  of  1889  renders  sn  act  punishable 
in  a  manner  in  which  it  was  not  punishable 
wbeo  committed,  inflicts  a  greater  punish- 
meot  than  tbe  law  aonexed  to  the  crime  when 
committed,  alters  the  situation  of  tbe  accused 
ID  their  disadvantage  and  is  ex  post  facto  and 
void. 

Hartung  t.  People.  22  N.  Y.  95;  Oom.  T.  Me- 


A  statute  which  simply  eulargos  tbe  cIbbb  of  per- 
■ODS  whu  may  Iwoompcteut  to  testify  is  not  ex  post 
factn  in  Its  application  tn  otTcoses  prevIotiAly  com- 
mitted.   Hopt  V.  Utah,  100  U.  S.  674  i28: 282). 

Thore  Is  no  Inhibition  to  the  Constitution  of  In- 
diana sgnlDot  the  paasatce  of  retrospective  stitt- 
utes.  Johneoo  r.  Wells  Ooun^.  ft  West.  Bep.  840, 
10rind.l&. 

A  State  CoDBtttutloD  Is  not  a  contract,  tbe  obU- 
catlon  of  which  the  State  la  prohibited  br  the  Fed- 
eral Constitution  from  impalrlog.  Cburota  v.  Kel> 
wy.  121 U.  8. 292  (30: 060). 

TbeoonstltiitlonalprovMoQOiat"no  State  shall 
pass  any  law  Impairliifrtheobllsatlon  of  contracts," 
does  not  apply  to  a  statute  In  respect  to  contracts 
after  its  paseajre.  LehUrb  U'aier  Co.  v.  Borough  of 

lastuD,  m  n.  B.  888  (SO:  loan. 

A  state  law  so  aflectlov  tlie  remedy  which  existed 
when  a  contract  was  made  as  sutMtantially  to  Im- 
pair and  lessen  the  value  of  tbe  contract  is  void  as 
Impairing  its  obliffatlon.  Seibert  v.  Lewis,  122  U. 
8. 284(30: 1101). 

A  lawchangltiirinocedureaiidmaQDeT  of  enforo- 
ing  punishment  after  the  commisslOB  of  tbe  of- 
fense is  not  void  ex  poet  facto.  Marion  v.  State,  20 
Net).  288. 

A  statute  cannot  affect  a  title  which  became 
vested  before  tbe  statute  was  passed,  by  ftvoe  of  a 

conveyance  pre\'iouBly  made.  Zorntieln  v  .Bram,  1 
Cent.  Kcp.  88,  100  N.  Y.  12. 

A  general  law  for  tbe  punisbmeat  of  offenses, 
whlcdi  endeavors  to  reach,  by  its  retroactive  opera- 
tion, acts  prevlbusly  committed,  as  well  as  to  pre- 
scrihe  a  rule  of  conduct  for  the  citizen  In  future,  is 
void  in  so  far  as  It  Is  retrospective;  but  such  inva- 
lldl^  will  not  affect  Its  opeiat  ion  in  regard  to  future 
eaaeiL  Jaeboe     People,  128  U.  B.  180  (82: 808). 

An  ex  post  facto  law  Is  one  which.  In  Its  opera- 
tloD,  makes  ttist  criminal  or  penal  which  was  not 
so  at  tbe  time  the  act  was  performed,  or  which  In- 
creases the  punishment,  or.  In  short,  which,  ia 
relation  to  the  offense  or  Its  consequences,  alters 
thedtuatloD  of  ttie  psrty  to  his  dlsadvantafre. 
Llndiey  V.  State, «  Miei.  542. 

A  law  taking  away  tbe  right  to  defend  against 
the  carrying  of  concealed  weapons  on  the  ground 
of  good  cause  toapprebeod  an  attack,  and  obang- 
Ing  the  penalty  tv  fixing  a  minimum  floe  anil 
perlodof  bard  labor,  la  in  both  particulars  on  ex 
pose  faeto  law.  Jd. 
M6 


Dmough,  18  Allen,  581 ;  Bhepkerd  v.  PtopU,  SS 
N.  T.  406;  JHrtehJmrg  T.  Peo^,  6  Colo.  145. 

Meetri.  Sam.  W.  Jonet,  Atty-Gen.  ot  State 
of  Colorado.  H.  RtdfyU  and  H.  K.  Tellan 

for  respondent: 

Tbe  StHtiitc  docs  not  change  the  punishment 
for  the  offense  to  tbe  disadvantage  of  tbe  de- 
fendant. 

Carter  T.  Bvrt,  19  Allen,  425;  Hartung  t. 
PetypU,  22  N.  Y.  9B,  105;  Cooley,  Const.  Lim. 
§^  271,  372;  Com.  v.  McDonough,  13  Allen.  oSU 
Arnold  V.  U.  S.  13  U.  S.  9  Cranch,  104  (3: 671); 
Bisliop,  Crim.  Law,  §280  rfscj;  Whart.  Crim. 
Law,  §  81;  Wade,  Retroactive  Laws,  ^  233; 
State  V.  Artin,  80  N.  H.  179;  Marion  t.  fitate, 
16  Neb.  349,  20  Neb.  288;  Gut  v.  State,  76  U. 
8.  9  Wall.  35  (19-  573):  Jiondall  v.  Brigham, 
74  U.  a.  7  Wall.  533  (19:  2Sr>);  A'orton  v.  SheOrw 
Go.  118  U.  S.  425.  439  (30:  178,  181);  Pfou  v. 
Peek,  59  U.  3. 18 How.  595(15:  U%);Seaborn  v. 
i8/afe,20Ala.  15;^fev.  Oscar,  13  La.  Ann.  297; 
WilJcerton  v.  Utah,  99  U.  8. 180  (24: 345j;  Stoke* 
V.  People.  58  N.  Y.  164;  State  v.  Rgan,  13  Minn. 
370;  Walston  v.  Com.  16  B.  Mon.  (Kv.)  16; 
Strong  V.  State.  1  Blackf.  (Ind.)  193;  Herberv. 
State,  7  Tex.  88;  State  v.  Kent,  65  N.  C.  811; 


A  mereohange  lo  the  mode  ot  trial  without  alter* 
log  tbe  punishment,  is  not  an  ex  post  facto  law. 
Anderaon  v.  0*Doniiel],  1 L.  R.  A.  630, 29  8.  C.  865. 

Iowa  Laws  of  lS66,chBp.  6A,  providing  for  the  clos* 
ing  for  one  year  of  a  building  found  to  be  kept  aa 
a  liquor  nuisance,  and  for  the  taxing  of  an  at> 
tomey's  fee  to  defendant,  does  not  tx-cnme  an  a 
poet  faeto  law  when  applied  to  a  cose  l>e@run  befor* 
its  etuictment:  nor  can  it  be  an  ez  vo»t  facto  law, 
because  an  action  to  abate  a  liquor  nuiseuce  Is  not 
a  criminal  proceeding.  Drake  v.  Jordan,  73  Towo, 
707:  CompbeU  v.  Monderscbeid,  74  Iowa.  TOO. 

An  ordinance  passed  and  promulgated  subse- 
quent to  tbe  Issuance  of  a  license  to  a  retailer  of 
spirituous  Uquora,  denouncing  a  penalty  of  One 
against  its  violation  by  such  person  as  shall  keep 
bis  saloon  open  after  10  o^clook  P.  Mm  Is  not  an  c$ 
poet  faeto  law  as  to  actscommltted  after  Its  passugo. 
State  V.  Isabel.  40  La.  Ann.  340. 

A  statute  transferring  Jurisdiction  from  one 
ODurt  to  anctheris  not  such  an  ex  post  faeto  law  aa 
will  forbid  theoew  tribunal  fmn  taking  Jurtsdto- 
tlon  of  an  offense  oommltted  prior  to  tbe  atatute. 
State  V.  Cooler,  8  L.  B.  A.  181. 80  8.  C.  105. 

Tbe  Alabama  Act  of  1887  reducing  the  number 
of  peremptory  oballeiiges  allowed  to  defendant  lo 
felony  oases  is  not  «B  post  faeto.  South  v.  State,  8» 
Ala.  817. 

The  New  York  Statute  of  1888,  providing  forth* 
Infliction  of  the  death  penalty  by  means  of  electric- 
ity,  does  not  apply  to  a  crime  committed  before  It 
takes  effect,  and  therefore  Is  not  ez  post  faeto  as  to 
crimes  committed  iNtfore  It  takes  effect.  People 
V.  Nolan.  24  N.  T.  &  B.  688. 116  N.  Y.  80). 

The  provision  of  the  Constitution  of  thenntted 
States  prohibiting  the  passage  of  ex  poet  /acto  sUta 
laws  applies  only  to  legislation  concerning  crimes. 
Kx  parte  Sawyer,  124  U.  S.  100  (81:402). 

A  law  affecting  tbe  right  to  maintain  a  civil  BcUoa 
to  recover  damages  for  a  tort,  or  taking  the  right 
away,  neither  Impairs  the  obligation  of  aoontraot 
nor  partakes  ctf  tbe  cbaraoter  <tf  anev  pnat/ncla 
law.  Eastmao  Claekanias  Countr,  88  Fed.  Rep^ 
1!4. 

The  Legislature  may  pass  retrospective  laws  un- 
less prohibited  by  the  Constitution,  or  unless  they 
are  violative  of  vested  rights  affecting  sutwtantlal 
equities.  Smith  v.  Hard,  4  New  Bng.  Rep.  ua.  » 
Vt.  18:  State  V.  SUnkle.  8  Cent.  S81,  40  N.  J.  I. 
8U. 
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state  T,  Johnton.  13  Minn.  476;  State  t.  Wil- 
Hams,  2  Ricb.  L.  (8.  C.)  416;  JSe  parte  Kar- 
■  ttetuHck,  08  U.  3.  89«  (38:  889). 

But  sbould  the  court  consider  tbe  Law  of  188S 
ex  pari  facto,  as  to  these  petitioners,  they  shoold 
be  coosi'Jered  as  never  having  t}een  io  jeop- 
ardy, and  they  cau  be  recommitted  to  the  cus- 
tody of  tbe  sheriff  to  be  proceeded  with  under 
the  s«me  indictmeDts  for  maonlaughter  or  other 
offeDse  )ess  than  murder. 

I'aeker  t.  Appte,  6  Ciolo.  861;  Qart&if*  Cms. 
7  Colo.  384. 

[161]  Jtutiee  VUUw  delirered  the  opinion  of 

the  court: 

This  is  ao  application  to  this  court  by  James 
J.  Medley  for  &  writ  of  habeas  corpus,  the  ob- 
ject of  wLicb  is  to  relieve  him  from  the  impris- 
onnient  Id  which  be  is  held  1^  J.  A.  Lamping, 
warden  of  tbe  state  penitentiaiy  of  the  state 
of  Colorado. 

The  petitioner  ia  held  a  prisoner  under  sen- 
tence of  death  pronounced  by  tbe  District 
Court  of  the  Second  District  of  tbe  State  of 
Colorado  for  the  Coanty  of  Arapahoe.  The 
petition  of  the  prisoner  sets  forth  that  an  in- 
dictment for  tbe  murder  of  Ellen  Medley  was 
found  against  bim  by  the  grand  Jurr  of  Arapa- 
hoe County  on  the  5th  day  of  June,1889;  that  tbe 
indictuieot  charges  petitioner  with  this  murder, 
which  took  place  on  the  13tb  day  of  May  of 
that  year;  that  he  was  tried  in  said  district 
court  on  tbe  24th  day  of  September  thereafter 
and  found  guilty  by  the  Jury  of  murder  in  tbe 
first  degree;  that  ou  the  29th  dav  of  November 
be  was  sentenced  to  be  remanded  to  tbe  custody 
of  the  sheriff  of  Arapnhoe  County,  and  within 
twenty-four  hours  to  he  taken  by  said  sheriff 
and  delivered  to  tbe  warden  of  the  slate  peni- 
[168]  tentiary.  to  be  kept  In  aolitaiy  confinement 
imtil  the  fourth  week  of  the  month  of  Decem- 
ber thereafter,  and  that  then,  upon  a  day  and 
hourtobedpstcnated  by  the  warden,  be  should 
be  taken  from  said  place  of  confinement  to  the 
place  of  execution,  within  tbe  confines  of  tbe 
penitentiary,  and  there  be  hanged  by  the  neck 
until  he  was  dead. 

Copies  of  the  Indictment,  of  the  verdict  of 
the  jury  and  of  the  sentence  of  the  court  are 
annexed  to  the  petition,  as  exhibits. 

Tbe  petitioner  then  sets  forth  that  be  was 
aentenced  under  the  Statute  of  Colorado,  ap- 
proved April  19tb.  1889,  and  which  went  into 
effect  July  19tb,  18S9,  and  repealed  all  Acts 
and  parts  of  former  Acts  ioconsialent  there- 
with, without  any  saving  clause,  and  that  the 
crime  on  account  of  which  the  sentence  was 
passed  was  charged  to  be  and  waa  actually 
cnminittod  On  tbe  18tb  day  of  ^ay  of  the  same 
year. 

The  petitioner  enumerates  some  twenty  va- 
riances between  tbe  Statute  in  force  at  tbe  time 
the  crime  was  committed  and  that  under  which 
he  waa  sentenced  to  punishment  in  tbe  present 
case,  all  of  which  are  claimed  lo  be  changes  to 
his  prejudice  and  injury,  and  therefore  ex  pout 
facto  within  the  meaning  of  section  10,  article 
I.,  of  tbe  Constitution  of  tbe  United  Statesi, 
which  declares  that  no  State  shall  pass  any  bill 
of  attainiler  or  et  poet  fa^  law. 

The  petitioner  applies  directly  to  this  conrt 
for  tbe  writ  of  habeas  corpus  Instead  of  to  the 
drcuH  court  of  the  United  States,  because,  be 
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alleges,  that  court  has  in  a  similar  case,  involv- 
ing tbe  same  poiola,  decided  advcnmlv  to  the 
petitioner. 

Upon  examining  tbe  peUtlon  and  tbe  accom- 
panying exhibits  an  order  was  made  that  the 
writ  should  issue  and  be  returnable  foriliwitb. 
By  an  arrangement  between  the  parties  and  tbe 
counsel,  it  was  agreed  that  the  prisoner  need 
not.  in  person,  be  brougbtto  WasliiogtOD.  The 
case  was  therefore  fatord  on  the  documents  and 
transcripts  of  record  presented  to  the  court, 
and  the  only  question  argued  I>e/ore  us  waa 
whether  tbe  Act  of  April  19.  1889.  which,  by 
the  Constitution  of  tbe  State  of  Colorado,  be- 
came operative  on  the  l9lb  day  of  July  there* 
after,  and  under  which  the  sentence  complained 
of  waa  Imposed  by  the  diatricc  (»urt,  u  an  ««  [103) 
poet  faeto  law.  so  as  to  be  void  under  tbe  pro* 
vision  of  the  Constitution  of  the  United  States 
on  that  subject,  and,  if  so.  In  what  respect  it  la 
in  violation  of  that  constitutional  provision. 

This  Statute  will  be  found  in  the  Session 
Laws  of  the  Stale  of  Colorado  of  1887,  page 
118,  and  ia  aa  follows: 

"An  Act  relative  to  the  time,  i^ace  and  man- 
ner of  Infliction  of  the  death  penalty,  and  to 
provide  means  for  tbe  Infliction  of  sucb 

Esnalty;  and  making  it  a  misdemeimor,  pun- 
hable  by  fine  or  imprisonment,  to  disclose  or 
publish  proceedings  In  relation  thereto. 
"Be  it  enacted  by  the  (jeiural  Aetembly  (ftKe 
State  ef  CWwadi)  ; 

Sec.  1.  The  commtssionera  of  tbe  state  peni< 
tent  iary,  nt  the  expense  of  tbe  Slate  of  Coloinidb, 
shall  pr'ivide  a  suitable  room  or  place  inclosed 
from  public  view  within  the  walls  of  the  peniten- 
tiary, and  therein  erect  and  construct,  andatall 
times  bavein  preparation,  all  necessary  scaffold- 
ing, dropsand  appliances  requisite  for  carrying 
Intoezecutionthedeatb  penalty;  and  thenunish- 
ment  of  death  must,  in  each  and  every  case  of 
death  sentence  pronounced  io  this  State,  Iw  in- 
flicted by  toe  warden  of  the  said  state  peoilen* 
tiarv  in  the  room  or  pincoaod  with  tbe  appiianws 
provided  as  aforesaid,  by  hanging  suchconvlct 
by  the  neck  until  be  sbAll  be  dead. 

"Sec.  2.  Whenever  a  (jersoo  [is]  convicted  of 
a  crime,  the  punishment  whercol  Is  death,  and 
such  convicted  person  be  sentenced  to  suffer 
the  penalty  of  death,  the  Judge  passing  sucb 
sentence  shall  appoint  and  desiguate  io  the  war- 
rant of  conviction  a  week  of  time  within  which 
such  sentence  must  be  executed:  such  week,  so 
appointed,  shall  be  not  less  than  two  nor  more 
tban'four  weeks  from  tbe  day  of  passing  such 
sentence.  Said  warrant  shall  be  directed  to 
tbe  warden  of  the  state  penitentiary  of  this 
State,  commanding  said  warden  to  do  execu 
tion  of  tbe  sentence  imposed  as  aforesaid,  upon 
some  day  within  the  week  of  time  designated 
in  said  warrant,  and  shall  be  delivered  to  the 
sheriff  of  tbe  county  wherein  such  conviction 
is  had,  who  shall  wiibln  twenty-foor  hours 
tbereafter  proceed  to  the  said  pmiltentiary  and  (104} 
deliver  such  convicted  person,  together  with 
the  warrant  as  aforeaaid.  to  the  said  warden, 
who  shall  keep  nucb  convict  in  solitary  confine- 
ment until  infliction  of  the  death  penalty:  and 
no  person  shall  be  allowed  access  to  aald  con- 
vict, except  his  attendants,  counael,  i^^icUn, 
a  spiritual  adviser  of  bla  own  selection,  and 
members  Of  his  family,  and  then  only  In  ao- 
eordance  with  prison  regutatlons. 
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"Sec.  8.  The  particular  day  and  hour  of  the 
execution  of  said  seDtvnce,  within  the  week 
specified  tn  said  warrant,  shall  be  fixed  by  said 
warden,  and  he  shall  invite  to  be  present  there- 
at the  siieriff  of  the  county  wherein  the  con- 
viction  was  bad,  the  chaplain  and  physician  of 
the  peolleDliary,  one  practicing  surgeon  resi- 
dent in  the  State,  the  spiritual  adviser  of  the 
convict,  if  any,  and  six  reputable  citizens  of  the 
State  of  full  age.  Said  warden  mav  also  ap- 
point three  dcputlea  or  guards  to  assist  him  In 
executing  said  seDteoce,  and  uid  warden  shall 
permit  no  fierson  or  persons  to  be  present  at 
sacb  execution  except  fbose  proTided  for  to 
tfals  section.  The  time  fixed  by  said  warden 
for  said  execution  sliall  be  by  hun  kept  secret 
sod  in  no  manner  divulged,  except  privately  to 
the  persons  by  him  ioviled  to  be  present  as 
■foresaid;  and  such  persons  so  invited  shall  Dot 
divulge  such  invitation  to  any  person  or  per- 
flODs  whomsoever  nor  In  any  manner  disclose  the 
time  of  such  execution.  All  persons  present  at 
such  execution  shall  keep  whatever  may  trans- 
pin-  thereat  secret  and  inviolate,  save  and  except 
the  facts  certified  to  by  them  as  hereinafter 
provided.  No  account  of  the  details  of  any 
aucta  execution,  beyond  the  statement  of  the 
fact  that  such  convict  was  on  the  day  in 
question  duly  executed  according  to  law  at  the 
state  penitentiary,  shall  In  any  manner  be  pub- 
lished in  this  State. 

"Sec.  4.  Upon  receiviDg  notice  from  said 
warden  of  snch  execution.  It  shall  be  tbe  duty 
of  said  sherilT  to  be  present  and  witness  such 
execution;  and  shall  receive  and  cause  the  cer- 
tified transcript  of  record  of  said  execution, 
hereinafter  specified,  to  be  filed  within  ten 
days  after  said  execution,  in  tbe  office  of  the 
clerk  of  the  court  in  which  said  conviction  was 
[166]  bad;  and  tbe  said  clerk  shall  record  said  tran- 
script at  length  In  tbe  records  of  tbe  said  case. 
In  case  of  the  disability,  from  illness,  or  other 
■uffldent  cause,  of  said  warden  or  said  sheriff  to 
be  present  at  such  exeinition  it  shall  be  the  duty 
of  their  respective  deputies,  acting  In  their 
place  and  stead,  to  execute  said  warrant,  and 
to  perform  all  other  duties  in  connection  there- 
witli  and  by  this  Act  Imposed  upon  their 
principals. 

"Sec.  5.  Said  warden  ahall  keep  a  book  of 
record,  to  be  knownaa  'Record of  Executiooa,' 
Id  which  shall  be  entered  at  length  the  re- 
ports hereinafter  specified.  Immeoiately  after 
said  execution  a  pott  morUm  examiuation  of 
the  body  of  the  convict  shall  be  made  by  the 
attending  physiciaa  and  surgeon,  and  they 
shall  enter  id  said  book  of  record  the  nature 
and  extent  of  lucb  ezamtnatloa,  and  sign  and 
certify  to  the  same.  Said  warden  shall  also 
immediately  make  and  enter  in  said  book  a  re- 
port setting  forth  the  time  of  such  execution, 
and  that  toe  convict  (naming  blm)  was  then 
and  there  executed  In  conformity  to  the  sentence 
specified  in  the  warrant  of  the  court  (naming 
such  court)  to  him  directed,  and  in  accordance 
with  the  providiona  of  this  Act;  and  sball  insert 
In  said  report  the  names  of  all  the  persons  who 
were  present  and  witnessed  said  execution,  and 
shall  procure  each  and  every  of  such  persona 
to  sign  said  report  with  their  full  name  and 
pliicu  of  residence  before  leaving  tbe  place  of 
rxerutioD;  and  said  warden  shall  tbereupon  at- 
tach his  certificate  to  said  leport*  certifying  to 
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tbe  truth  and  correctness  thereof,  and  shall  Im- 
mediatt^ly  deliver  a  certitled  transcript  of  8^ 
record  entry  to  said  sheriff. 

"Sec.  6.  Any  person  who  shall  violate  or 
omit  to  comply  with  section  8  of  this  Act  sbaU 
be  guilty  of  a  misdemeanor,  and  upw  convic- 
tion thereof  be  punished  by  a  fine  of  not  leaa 
than  $50  nor  more  than  $500,  or  by  imprison- 
ment in  the  county  jail  for  not  less  than  thir^ 
days  nor  more  than  six  months. 

"Sec.  7.  The  warden  or  other  person  acting 
in  his  stead  who  performs  the  duties  imposed 
upon  him  by  this  Act  sball  be  paid  for  hia 
services  out  of  the  moneys  provided  for  tbe 
maintenance  of  said  state  penitentiary  the 
sum  of  fifty  (50;  dollars;  and  the  said  sheriff 
shall  be  paid  for  his  services  by  tbe  county 
where  such  conviction  was  had  the  sum  of 
twenty-five  (25)  dollars,  together  with  his  mil- 
age fees  as  provided  1^  law. 

"Sec.  8.  All  Acts  and  parts  of  Acta  incon- 
sistent with  the  provisions  of  this  Act  are  hereby 
repealed. 

"Approved  Ainil  19,  1889." 

Section  19  of  article  V.  of  the  Constitution  of 
the  State  of  Colorado,  as  amended  November 
4. 18S4,  is  as  follows: 

"No  .^ct  of  the  General  Assembly  shall  take 
effect  until  ninety  days  after  its  passage,  unless 
in  case  of  emergency  (which  sball  be  expn-ssed 
in  the  preamble  or  body  of  the  Act)  the  General 
Assembly  shall,  by  vote  of  two  thirds  of  all  tbe 
members  elected  to  each  bouse,  otherwise  direct 
No  bill  except  tbe  general  appropriation  for  the 
expenses  of  tbe  government  only,  introduced 
in  either  house  of  the  General  Assembly  after 
the  first  thirty  days  of  the  session,  shall  become 
a  law." 

We  think  it  follows  from  this  provision  that 
neither  the  repealing  clause  nor  any  other  part 
of  this  Act  was  in  force  prior  to  tbe  I9lb  of  July, 
1889.  and  that  the  crime, having  been  committed 
in  May  of  that  year,  was  to  be  governed  in 
all  pavticulars.  of  trial  and  punishment,  by  the 
law  then  in  force,  except  so  far  as  tbe  Lcfisla- 
ture  had  power  to  apply  other  principles  to  tbe 
trial  and  punis'^ment  of  the  crime.  If  these 
were  conducted  and  administered  under  the 
Law  of  1889,  which  became  a  law  after  the 
commission  of  the  offense,  and  its  provisions, 
8o  tar  as  applied  bv  thccourt  to  tbe  case  of  the 
prisoner,  were  such  invasions  of  his  rights  as 
to  properly  be  called  tx  pott  facto  laws,  they 
wtre  void. 

It  is  unnecessary  to  examine  all  the  points  in 
which,  according  to  the  argument  for  plaiotllT. 
tbe  new  Statute  was  ex  pott  facto;  therefore  w« 
shall  notice  only  a  few  of  those  which  appear 
to  us  most  deserving  of  attention,  and  In  doing 
this  we  shall  compare  the  new  Statute  with  the 
one  which  It  superseded  and  repealed. 

The  first  of  these,  and  perhaps  the  most  im- 
portant, is  that  which  declares  that  the  warden 
shall  keep  such  convIct»ln  solitary  confinement 
until  the  infliction  of  the  death  nenaltj.  Tba 
former  law,  the  Act  of  1888,  contained  no  nuft 
provision.  It  declared  that  every  person  con- 
victed of  murder  in  tbe  first  defrree  should  suf- 
fer death,  and  every  person  convicted  of  murder 
of  the  seci  id  degree  should  suffer  imprison- 
ment in  tb  penitentiary  for  a  term  of  not  less 
than  ten  >  »r8,  wbidi  might  extend  to  Ufe; 
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•nd  it  declared  tbat  ibe  nmoDcr  of  luflictiDg 
the  puoishmeat  of  death  sliould  be  by  baogiug 
the  penon  convicted  by  the  neck  uoUl  dcatli, 
•t  such  time  as  tbe  court  should  direct.  doI  less 
than  fifteen  nor  more  tbaa  tveoty-firc  dava  from 
tbe  time  Beotence  was  proDouoced,  unless  for 
good  cause  tbe  court  or  governor  mi^bt  prolong 
the  time.  Tbe  prisoner  was  to  be  kept  in  tbe 
«ounty  jail  under  the  control  of  tbe  sberiff  of 
tbe  county,  wbo  was  tbe  ofllcer  charged  with 
tbe  execution  of  tbe  sentence  of  tbe  court. 
Solitary  confinement  was  neither  authorized 
by  tbe  former  Statute,  nor  was  its  practice  in 
use  in  regard  to  prisoners  awaiting  tne  punish- 
ment of  death. 

This  matter  of  solitary  confinement,  is  not, 
as  seems  to  be  supposed  by  counsel,  and  as  is 
•uggested  in  an  able  opinion  on  this  Statute, 
furnished  us  by  the  brief  of  the  counsel  for  the 
State,  by  Judge  Bayt  (in  tbe  case  of  Henry  Ty- 
son), a  mere  uoimportant  regulation  as  to  tbe 
sare-keepingof  the  prisoner,  and  is  not  relieved 
of  its  objectionable  features  by  tbe  qualifying 
laognage,  that  no  person  shall  be  allowed  access ' 
to  said  convict  except  bts  attendants,  counsel, 
physician,  a  spiritual  adviser  of  bis  own  selec- 
tion, and  members  of  bis  family,  and  then  only 
In  accordance  with  prison  regulations. 

Solitary  confinement,  as  a  punishment  for 
crime,  has  a  very  interesting  history  of  its  own. 
In  almost  all  countries  where  imprisonment  ia 
one  of  tbe  means  of  punishment.  In  a  very 
exhaustive  article  on  this  subject  in  the  Ameri- 
can Encyclopedia,  volume  XIII.,  under  the 
word  "  Priaoti,"  this  history  is  given.  In  that 
eriicle  It  is  said  that  tbe  first  plan  adopted 
when  public  atlention  was  called  to  tbe  evils  of 
congregating  persons  in  masses  without  em- 
ploynicot,  was  the  solitary  prison  connected 
[168]  with  the  Hospital  San  Micbele  at  Rome,  In 
17US,  but  little  known  prior  to  tbe  experiment 
In  Walnut  Street  Penitentiary  in  Philadelphia, 
In  1787.  The  peculiarities  of  this  system  were 
the  complete  isolation  of  the  prisoner  from  all 
Ltiman  society,  and  his  confinement  in  a  cell 
of  considerable  size,  so  arranged  that  be  bad 
no  direct  intercourse  with  or  dgbt  of  any 
buman  being,  and  no  employment  or  Instruc- 
tion. Other  |5llBons  on  the  same  plan,  which 
were  less  liberal  tn  tbe  size  of  tbeir  cells  and 
tbe  perrection  of  tbeir  appliances,  were  erected 
in  Massachusetts,  New  Jersey,  Maryland  and 
some  of  the  other  States.  But  experience  de- 
monstrated that  there  were  serious  objections 
to  it.  A  considerable  number  of  tbe  prisoners 
fell,  .iflcr  even  a  short  confinement,  Intoa  semi- 
fatuous  condition,  from  which  it  was  next  to 
imiHjssiltle  to  arouse  them,  and  others  became 
violenlly  insane;  others,  still,  committed  sui- 
cide; nliilc  those  wbo  stood  tbe  ordeal  better 
were  not  generally  reformed,  and  in  most 
cases  did  not  recover  sufficient  mental  activity 
lo  be  of  any  siibsc^ueot  service  to  the  communi- 
ty. It  becatne  evident  that  some  changes  must 
be  mude  in  the  sy5tcm,aDd  the  "separate  '  system 
wji:j  originated  by  tbe  Philadelphia  Society  for 
Ameliorating  the  Miseries  of  Public  Prisons, 
founded  in  17S7. 

The  article  then  gives  a  great  variety  of  In- 
6tancc«  in  which  the  system  is  somewhat  modi- 
fied, and  it  is  within  tlie  memory  of  many  per- 
sons interested  In  pri-^on  discipline  that  some 
thirty  or  forty  years  ago  the  whole  subject  >t- 
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tracted  tbe  general  public  attention,  and  its 
main  feature  of  solitary  confinement  was  found 
to  be  too  severe. 
It  Is  to  this  mode  of  imprisonment  that  the 

{)hrase  "solitary  confinement"  has  been  applied 
n  nearly  all  instances  where  it  is  used,  and  It 
means  this  exclusion  from  buman  associations; 
where  it  is  intended  to  mitigate  it  by  any  stat- 
utory enactment  or  by  any  regulations  ot  per- 
sons having  authority  to  do  so,  It  is  by  express 
exceptions  and  modiflcationa  of  the  ori^nal 
principle  of  "  solitary  confinement."  The  Stat- 
ute of  Colorado  Is  imdoubtedly  framed  on  thU 
idea.  Instead  of  confinement  in  tbe  onlinarT 
county  prison  of  the  place  where  he  and  hu 
friends  reside:  where  uiey  may,  under  tbe  con- 
trol of  tbesheriff,  see  him  and  visit  him;  where 
the  sheriff  and  his  attendants  must  see  him;  [160] 
where  his  religious  adviser  and  his  le^l  coun- 
sel may  often  visit  him  without  any  ^ndrance 
of  law  on  tbe  subject,  the  convict  is  translerred 
to  a  place  where  imprisonment  always  implies 
disgrace,  and  which,  as  this  court  has  judicially 
decided  in  Ex  parte  WiUon,  114  U.  S.  417  139: 
891:  Maekin  v.Jfnited  Btata,  117  U.  8.  848  [39: 
909]; /VrtiTMonv.  United  States,  121  U.S.  281 
rSO:  959],  and  XJnited  Statet  v.  De  Wait,  128  U. 
S.  393  [82:  486],  is  itself  an  Infamous  punish- 
ment, and  is  there  to  be  kept  in  "solitary  con- 
finement the  primary  meaning  of  which 
phrase  we  have  already  explained. 

The  qualifying  phrase  in  this  Statute  is  but 
a  small  mitigation  of  this  solitary  confinement, 
for  it  expressly  declares  that  no  one  shall  be 
allowed  access  to  the  convict  except  certain 
persons,  and  these  are  not  admissible  unless 
tbeir  access  to  the  prisoner  is  Id  accordance 
with  prison  regulations,  prescribed  by  tbe 
board  of  commissioners  of  the  penitentiary  un- 
der section  2553  of  ttie  Laws  of  Colorado  in 
force  since  1877.  This  section  declares  that 
"tbe  board  of  commissioners  of  the  ^nlten- 
tiary  diall  make  such  rules  and  regulations  for 
tbe  government,  discipline  and  police  of  the 
penitentiary,  aioAfor  tlis  jmniahment  of  prison- 
era  confined,  not  inconsistent  with  law,  as  tbey 
deem  expedient."  What  these  may  be  at  any 
particular  time  b  unknown.  How  far  tbey 
may  permit  access  of  counsel,  physicians,  the 
spiritual  adviser  and  the  members  of  bis  fam- 
ily is  a  matter  In  tbeir  discretion,  which  they 
exercise  by  general  rules,  which  may  be  altered 
at  any  time  so  as  to  exclude  all  these  persons, 
and  thus  the  prisoner  be  left  to  the  wofst  form 
of  soiitarv  confinement. 

Even  tbe  statutory  amelioration  is  a  vctt 
limited  one.  By  the  words  "  his  attendants 
in  tbe  Statute,  is  evidently  meant  the  offlcen 
of  the  prison  and  subordinates,  who  must  nec- 
essarily furnish  him  with  his  food  and  his 
clotbinc,  and  make  inspection  every  day  that 
he  still  exists.  They  may  be  forbidden 
prison  regulations,  however,  from  holding  any 
conversation  with  him.  Tbe  attendance  of  the 
counsel  can  only  be  casual,  and  a  verr  few  in- 
terviews, one  or  two,  perhaps,  are  all  that  he 
would  have  before  his  death,  and  that  of  the 
physician  not  at  all,  unless  he  was  so  dck  as  to 
require  it,  and  tbe  spiritual  adviser  of  his  own  1 1701 
selection,  and  tbe  members  of  hia  family,  are 
all  dependent  for  ibeir  opportunities  of  seeing 
the  pruonerupon  the  regulations  of  the  prison. 
Tbe  solitary  confinement,  then,  which  b  meant 
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by  tbe  Statute,  remaiDS  of  the  essential  charac- 
ter of  that  mode  of  prisoD  life  as  it  orieinally 
was  prescribed  and  carried  out,  to  mark  tfaem 
OS  examples  of  tbe  Just  puoisbmeDt  of  the  worst 
crimes  of  the  bumaa  race. 

The  brief  of  counsel  for  the  prisoner  fur- 
nishes us  with  the  stalutorj  historr  of  solitary 
confinement  in  the  English  law.  The  Act  25 
George  II.,  chapter  87,  entitled  "An  Act  for  the 
Better  FrevcDting  the  Horrid  Crime  of  Murder," 
is  preceded  by  the  following  preamble:  "Where- 
as, the  horrid  crime  of  murder  has  of  late  been 
more  frequently  perpetrated  than  formerly; 
and  whereas  it  is  thereby  become  necessary  that 
some  further  terror  and  peculiar  mark  of  in- 
famy be  added  to  tbe  punisbmeot  of  death  dow 
by  law  upon  such  as  shall  he  guilty  of  tbe  nid 
offense" — theu  follow  certain  enactments,  the 
sixth  section  of  which  reads  as  follows;  "Be 
it  further  enacted,  That  from  and  after  such 
conviction  and  judgment  given  thereupon,  tbe 
jailer  or  keeper  to  whom  such  criminal  shall  he 
delivered  for  »afe  custody  shall  confine  such 

Slsoner  to  some  cell  separate  and  apart  from 
e  other  prisoners,  and  that  no  pemoo  or  liier- 
S0D8  whatsoever,  except  the  jailer  or  keeper,  or 
his  servants,  shall  have  access  to  any  such 
prisoner,  without  license  being  first  ob- 
tained." 

This  Statute  is  very  pertinent  to  tbe  case  be- 
fore us.  asabowlne,  first,  what  was  understood 
by  solItAiy  confinement  at  that  day,  and, 
second,  that  it  was  considered  as  an  additional 
puni-ibmeDt  of  such  a  severe  kind  that  it  is 
spoken  of  in  tbe  preamble  as  "a  further  terror 
and  peculiar  mark  of  infamy"  to  lie  added  to 
tbe  punishment  of  death.  In  Great  Britain,  as 
in  other  countries,  public  sentiment  revolted 
against  ibia  severity,  and  by  the  Statute  of  6 
and  7  William  IV.,  chapter  80,  the  additional 
punishment  of  solitary  cooflnemeot  was  re- 
pealed. 

The  term  «r  pott  facto  law,  as  found  in  tbe 
[17^]  P'o^^'^'^  °t        Constitution  of  the  United 
Slates,  to  wit,  that  "DoSta<e  shall  pass  any 
bill  of  attainder.  exp&H  facto  law,  or  law  Im- 

E airing  the  obligaUon  of  contracts,"  bas  been 
eld  to  apply  to  criminal  laws  alone,  and  has 
been  often  -the  subject  of  construction  in  Ibis 
court.  Without  making  extracts  from  these 
decisions,  it  may  be  said  that  any  law  which 
was  passed  after  tbe  commission  of  the  offense 
for  w^icb  the  party  is  being  tried  Is  an  ex  pott 
faeto  law.  when  It  Infilctsa  greater  punishment 
than  tbe  law  annexed  to  the  crime  at  tbe  time 
it  was  committed  {C(ader  v.  Bult,  8  U.  S.  3 
Dall.  886,  SftO  [1:648.6491;  Knno  v.  Misfouri, 
107  U.  S.  221  127:5061;  F^teher  v.  Peek,  10  U. 
S.  6  Crauch,  87  [3:163]);  or  which  alters  tbe 
situation  of  tbe  accused  to  his  disadvantage: 
and  that  no  one  can  l>e  criminally  punished  in 
this  country  except  according  to  a  law  pre- 
scribed for  his  government  by  the  sovereign 
authority  before  tbe  imputed  ofTeose  was  com- 
mitted, or  by  some  law  {xissed  afterwards  by 
which  the  punishment  is  not  increased. 

It  seems  to  us  that  the  considerations  which 
we  have  here  suggested  show  that  the  solitary 
confinementio  wbicb  tbe  prisoner  was  subject- 
ed tnr  the  Statute  of  Colorado  of  1889,  and  by 
the  judgmeot  of  tbe  court  in  pursuance  of  that 
Statute,  was  an  additional  punishment  of  the 
most  important  and  painful  character,  and  li. 


therefore,  forbidden  by  this  provision  of  the 
Constitution  of  the  United  States. 

Another  provision  of  the  Statute,  which  ii 
supposed  to  be  liable  to  this  objection,  of  Iti 
ex  pott  faeto  character,  is  found  in  section  8,  in 
which  tbe  particular  day  and  hour  of  tbe  ex- 
ecution of  tbe  sentence  within  the  week  speci- 
fied by  tbe  warrant  shall  be  fixed  b7  the 
warden,  and  he  shall  invite  tobeprennt  certain 
persons  named,  to  wit,  a  cbaplain,  a  physician, 
a  surgeon,  the  spiritual  adviser  of  tbe  convict, 
and  six  reputable  citizens  of  tbe  State  of  full 
age,  and  that  the  time  fixed  by  said  warden  for 
such  execution  shall  be  by  him  kept  secret,  and 
in  no  manner  divulged  except  privately  to 
said  persons  invited  by  him  to  be  present  as 
aforesaid,  and  such  persons  shall  not  divulge 
ancb  invitation  to  aoy  person  or  persons  whom- 
soever, nor  in  any  manner  disclose  the  time  of 
such  execution.  And  section  six  provides  that 
any  person  who  shall  violate  or  omit  to  comply 
with  the  requirements  of  section  three  of  the  [172] 
Act  shall  be  punished  by  fine  or  imprisonment. 
We  understand  the  meaning  of  this  section  to  be 
that  within  the  one  week  mentioned  In  tbe  judg- 
ment of  the  court  the  warden  is  charged  with 
the  power  of  fixing  the  precise  dav  and  hour 
when  the  prisoner  shall  be  executed;  that  he  is 
forbidden  to  communicate  that  time  to  the 
prisoner;  that  all  persons  whom  he  is  directed 
to  invite  to  be  orescnt  at  the  execution  are  for^ 
bidden  to  comniuDicate  that  time  to  him;  and 
that,  in  fact,  the  prisoner  is  to  be  kept  in  utter 
ignorance  of  tbe  day  and  hour  when  his  mortal 
life  shall  be  terminated  by  hanging,  until  the 
moment  arrives  when  this  act  is  to  be  done. 

Objections  are  made  to  this  provision  as  l>einff 
a  departure  from  the  law  as  it  stood  before,  and 
as  being  an  additional  punishment  to  the  pris- 
oner, and  therefore  ex  pott  faeto. 

It  is  obvious  that  It  confera  upon  the  warden 
of  tbe  penitpntiary  a  power  which  had  hereto- 
fore been  solely  confided  to  the  court;  and  is 
therefore  a  departure  from  tbe  law  as  it  stood 
when  the  crime  was  committed. 

Nor  can  we  withhold  our  conviction  of  tbe 
proposition  that  when  a  prisoner  aenteoced 
a  court  todeath  is  confined  in  tbe  penitentiary 
awaiting  tbe  execution  of  tbe  sentence,  one  of 
the  most  horrible  feelio^  to  which  be  can  be 
subjected  during  that  time  is  tbe  uncertainty 
during  the  whole  of  it,  which  may  exist  for 
the  period  of  four  weeks,  as  to  tbe  precise  time 
when  bis  execution  shall  take  place.  Notwith- 
standing the  argument  that  under  all  former 
systems  of  administering  capital  punishment 
the  officer  appointed  to  execute  it  bad  a  right 
to  select  tbe  time  of  the  elay  when  it  should  be 
done,  this  new  power  of  fixing  any  day  and 
hour  during  a  period  of  a  week  for  tbe  execu* 
tion  is  a  new  and  important  power  conferred 
OD  that  officer,  and  Is  a  departure  from  the 
law  as  it  existed  at  tbe  time  tbe  offense  wu 
committed,  and  with  its  secrecy  must  be  accom- 
panied by  ao  immense  mental  anxiety  amount* 
ing  to  a  great  Increase  of  tbe  offenders  punish- 
ment. 

There  are  other  provisions  of  the  Statute 
pointed  out  in  the  argument  of  counsel,  which 
are  alleged  to  be  subject  to  the  same  objection, 
but  we  think  the  two  we  have  mentioned  are 
quite  lufflcient  to  show  that  the  Constitution  [ITS] 
of  the  United  States  li  violated  by  this  Statute 
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■K  applied  to  crimes  commltled  before  it  came  I 
into  i^rce.  { 

These  considerations  render  It  oiir  duty  to 
order  tbe  release  of  the  prisoner  from  the 
custody  of  the  warden  of  the  peDitentiory  of 
Colorado,  u  be  is  now  held  by  tiim  under  tlie 
judgment  and  order  of  the  court. 

A  question  suggested  itself,  however,  to  the 
court  which  is  oot  a  little  embarrassing,  and 
which  WW  not  presented  by  counsel  in  the 
ardumenl  of  the  case.  This  eonsiderattoo 
arises  from  the  fact  that  thera  does  not  seem  to 
be  io  tbe  record  liefore  us  any  error  in  the  pro- 
ceedings of  the  court  on  tbe  trial  and  tbe 
verdict  of  the  ju^,  by  which  the  party  wss 
convicted  of  murder  in  the  first  d^rrc.  It  is 
only  when  the  sentence  or  Judgment  of  tbe 
court  upon  that  verdict  tsentered  that  tbe  error 
of  the  proceedings  commences.  When,  in  the 
language  of  the  judgment  of  the  court,  tbe 
prisoner  was  ordered  to  be  "Itept  by  tbe  warden 
of  tbe  penitentiary  in  solitary  confinement  until 
tbe  day  of  his  execution,"  and  when  tbe  knowl- 
edge of  tbe  day  and  tbe  hour  of  his  ezecutioD 
was  by  tbe  Statute  to  be  withheld  from  him. 
tbe  CoQstitulioQ  of  the  United  States  was 
violated  because  tue  additional  puaisliments 
were  inflicted  on  him  by  reason  of  tbe  direction 
of  tbe  Statute,  wbicb  we  have  just  seen  was  an 
ex  pott  facto  law,  and  in  those  respects  void  as 
being  forbidden  by  the  Constitution  of  the 
United  States. 

If  this  were  a  writ  vt  error  to  the  Supreme 
Court  of  Colorado,  as  Kriiifft  date  was  a 
wi  it  of  error  to  the  Supreme  Court  of  Missouri, 
our  duty  would  be  plain,  namely,  to  reverse 
■  (be  judgment  for  tbe  error  found  in  it  and  re- 
mand tbe  case  to  tbe  state  court  for  further 
proceedings.  If  such  were  tbe  case  before  us 
our  duty  would  betoravetse  the  Judgment  and 
remand  tbe  case  to  the  court  below  to  deal  with 
the  prisoner  in  tbe  face  of  tbe  fact  that  a 
venUct  of  guilty,  which  was  valid  and  legal, 
remains  umoforoed.  But  under  (be  writ  of 
habea$  corput  we  cannot  do  anyibiug  else  than 
discharge  the  prisoner  from  the  wrongful  con- 
finement In  tbe  peDiteotiarv  under  the  Statute 
ftf  Colorado  invalid  as  to  this  case. 
1 174]  The  language  of  tbe  Act  of  Congress,  bow- 
ever,  seems  to  have  contemplated  some  emer- 
gency of  tbe  kind  now  before  us.  Section  761 
of  tbe  Revised  Statutes  declares  that  tbe  court, 
or  justice  or  judge  (before  whom  tbe  prisoner 
may  be  brought  by  writ  of  habeas  corpus) 
shut  proceed  in  a  summary  way  to  determioe 
the  facts  of  the  case  by  bearing  the  testimony 
and  argument,  and  thereupon  to  dispose  of  the 
party  as  law  and  justice  require. 

What  disposition  shall  we  now  make  of  tbe 
prisoner,  who  fs  entitled  to  his  discbarge  from 
the  custody  of  the  warden  of  the  penitentiary 
under  tbe  order  and  judgment  oi  the  court, 
because,  within  the  languase  of  section  758,  he 
is  in  custody  io  violatiouof  the  ConstitutloD  of 
tbe  United  States,  but  who  Is,  nevertheless, 
guilty,  as  the  record  before  us  shows,  of  tbe 
crime  of  murder  In  the  first  degree?  We  do 
oot  think  that  we  are  authorized  to  remand  tbe 
prisoner  to  the  custody  of  tbe  aberifl  of  the 
pro|«r  county  to  be  proceeded  against  fn  tbe 
court  of  Colorado  wnich  condemned  him,  in 
such  t  manner  ai  th^  may  think  proper,  be- 
cause It  is  apparent  that  while  the  ntatnte  un 


der  which  be  is  now  held  iu  custody  is  an  «i 
■post  facto  law  in  regard  to  bis  olTeose,  it  repeals 
tbe  rormer  law,  under  which  he  might  other- 
wise have  been  punished,  and  we  an  oot  ad- 
vised whether  that  court  possesses  any  power 
to  deal  further  with  the  prisoner  or  not.  Such 
a  question  is  not  before  us,  because  it  has  not 
been  acted  upon  by  the  court  below,  and  it  ts 
neither  our  inclination  nor  our  duty  to  decide 
what  the  court  may  or  what  U  may  not  do  in 
regard  to  the  case  as  it  stands.  Upon  tbe 
wuole,  after  due  deliberation,  we  have  come  to 
tbe  conclusion  that  the  attorney- general  of  tbe 
State  of  Colorado  shall  be  notified  by  the  war- 
den of  tbe  penitentiary  of  the  precise  time 
when  be  will  release  tbe  prisoner  from  bis  cus- 
tody under  tbe  present  sentence  and  warrnut 
at  feast  ten  days  beforehand,  and  after  doing 
this,  and  at  that  time,  he  shall  discharge  tUo 
prisoner  from  his  custody;  and  such  will  be  tha 
order  of  this  court. 

Ordeb. 

Mr.  Ju$tiee  Miller  i 
On  consideration  of  the  application  for  the 
discharge  of  the  petitioner,  James  J.  Medley, 
tbe  wnt  of  habeiis  corpus,  directing  J.  A. 
Lamping,  warden  of  tbe  stale  peuiteuliary  of  [1TB] 
tbe  State  of  Colorado  at  Cafion  City,  Fremont 
County,  Stale  of  Colorado,  to  produce  tbe 
body  of  the  said  James  J.  Medley  before  this 
court,  and  to  certify  tbe  cause  of  his  detention 
and  imprisonment,  having  been  duly  Issued 
and  served,  and  the  said  J.  A.  Lamping,  war* 
den  as  aforesaid,  having  certified  that  said 
James  J.  Medley  is  detained  io  bis  custody  un- 
der and  by  virtue  of  a  writ  issued  out  of  tbe 
District  Court  of  Arapahoe  County,  State  of 
Colorado,  and  the  cause  of  said  iniprisonmeot 
having  been  duly  inquired  into  bv  this  court 
upon  the  return  of  the  said  writ  of  habeas  cor- 

f>us  heretofore  issued  herein,  and  counsel  bav- 
ng  been  heretofore  beard  and  due  considera- 
tion having  been  bad: 

Jt  U  now  here  ordered  by  this  court  that  the 
impritonment  of  eaid  Jamee  J.  MedUj/  utider 
mud  writ  mued  out  ef  the  Dittriet  (Mart  »f 
Arapahoe  County,  State  of  Colorado,  it  uUhoui 
attthority  of  lair  and  in  violation  of  the  Gonati- 
tution  of  the  United  States,  and  that  tlte  taid 
Jamea  J.  Mediey  it  entitled  to  hatie  hit  liberty. 
Wlureuvon  it  it  hereby  ordered  that  tJte  taid 
Jatnea  J.  Medley  be,  and  he  it  hereby,  diecltarged 
from  laid  impritonment. 

It  it  further  ordered  that  taid  J.  A.  Lamp- 
ing, warden  at  ttforaaid,  do  vot^  the  attomeff- 
general  of  the  State  of  Qitorado  of  tJu  day  and 
the  hour  of  tlte  day  when  he  feiU  diseharye  t/ie 
taid  Jamtt  J.  MecUeyfrom  impi-itonment,  and 
that  luch  tiotiee  be  given  at  taut  ten  dayt  btfors 
the  releate    the  pritoner. 

Mr.  Jititiee  Brewer,  dissenting: 
I  dissent  from  the  opinion  and  judgment  as 
above  declared.  Tbe  substantial  punisbineot 
imposed  by  each  Statute  is  death  by  banging. 
The  dififerences  between  tbe  two,  as  to  the 
manner  iu  which  this  sentence  of  death  shall 
be  carried  into  execution,  are  trifiiog.  What 
are  tbey?  By  the  old  law,  execution  most  bo 
witbio  twenty-five  days  from  tbe  day  of  sen- 
tence. Bv  the  new,  within  twenty-eight  daya 
By  tbe  old,  ooaflneoMnt  piUa  to  execution  was  [176] 
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In  tbe  county  Jail.  By  the  new,  In  the  peniten- 
tiary. By  the  old,  tbe  sheriff  was  the  bangmao. 
Bytlie  new,  the  warden.  Undtrtheold,  no  one 
had  a  right  of  access  to  the  coodeinned  except  liia 
counsel,  though  tbe  sheriff  might,  in  his  discre- 
tion, permit  unyouetosee  him.  By  tlie  new,  his 
atleDdants,  counsel,  physician,  spiritual  adviser 
and  membera  of  bis  family  have  a  right  of  ac- 
cess, and  DO  one  else  U  permitted  to  see  bim. 
Under  tbe  old,  his  conflnement  might  be  abso- 
Iu>ely  solitary,  at  the  discretion  of  the  sheriff, 
with  but  a  single  interruption.  Under  the 
new,  access  is  given  to  him  as  a  matter  of  right, 
to  all  who  ought  to  be  permitted  to  see  him. 
True,  access  u  sabiect  to  prison  regulations; 
•0,  in  tbe  jofl,  tbe  nngte  autborized  access  of 
counsel  was  subject  to  jail  regulations.  It  is 
not  to  be  assumed  that  either  regulations  would 
be  unreasonable,  or  operate  to  prevent  access  at 
any  proper  time.  Surely,  when  all  who  ought  to 
see  the  condemned  have  a  right  of  access,  sub- 
ject to  tbe  regulations  of  tbe  prison,  it  seems  a 
misnomer  to  call  this  "solitary  coDflnemeoi,"  in 
tbe  barsb  sense  in  which  this  phrase  is  some- 
times  used.  AH  tbat  is  meant  is,  that  a  con- 
demned murderer  shall  not  be  permitted  to 
bold  anything  like  a  public  reception;  and 
tbat  a  gaping  crowd  shall  be  excluded  from 
bis  presence.  Again,  by  tbe  old  law,  the  sher- 
iff fixes  tbe  bour  within  a  prescribed  day.  By 
tbe  new,  tbe  warden  fixes  the  bour  and  day 
within  a  named  week.  And  these  are  all  the 
differences  which  the  court  can  find  between 
the  two  Statutes,  worthy  of  mention. 

Was  there  ever  a  case  in  which  the  maxim, 
"  Jk  minimi$  noH  curat  lex,"  bad  a  nore  just 
and  wholesome  application?  Tet,  do  account 
of  these  differeDces,  a  convicted  murderer  is  to 
escape  tbe  death  he  deserves  and  be  turned 
loose  on  society. 

I  am  autborized  to  aay  tbat  Mr.  Juttice 
Bradley  concurs  in  this  dissenL 


'       *      In  tbe  matter  of  JAMES  H.  SAVAGE. 

p€titioneT. 

<Bee  8.  a  Itoporter<i  ed.  17«-in.) 

Se  parte  Medley,  anU,  p.  886,  followed. 

Tbe  Bame  order  entered  In  Jfedlnf't  Case,  ante.  p. 
B8S.  entered  tn  this  case,  releasing  the  prisoner 
from  tbe  cuitodr  of  the  wardea,  after  due  notloe 
to  the  attomey-veoeral  of  tbe  State  of  Colorado. 
[No.  6,  Original.] 

Argued  Jan.  16.  1890.    Bedded  March  S,  1890. 

PETITION  for  a  writ  of  habeas  corpus  to  re- 
lieve petitioner  from  imprisonment  on  a 
cmviction  for  murder  In  Colorada  P^tioner 
dUrhar^ed. 

Same  counsel  as  InJIAdC^s  Oam^  ante,  p.  885. 

riTT]       iTr.  yu«(M«  BUller  delivered  the  opinion  of 

tbe  court: 

Th  is  case  is  In  every  respect  Uic  same  as  tbat 
ot  ICriHirtcJamee  J.  Medley.  By  petition  to 
us  we  are  advised  that  Savase  was  indicted  by 
U'C  erand  jury  of  Arapahoe  County  for  the 
tfrime  of  murder  in  the  first  degree,  charged  to 
have  been  committed  on  the  25tb  day  of  June, 
A.  D.  1889,  by  killing  one  Emanuel  Harbert; 
and  th8toDtbe28dofOctober  thereafter  he  was 
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found  guilty  by  tbe  jury  of  murder  in  the  first 
dearee.  A  similar  judgment  to  tbatin  tbecaae 
of  Medlar  was  passed  upon  him,  and  he  was 
remanded  to  the  custody  of  the  warden  of  tbe 
penitentiary  of  tbe  State  of  Colorado  under  an 
order  of  precisely  tbe  same  character  as  that 
in  the  case  of  Medley.  It  will  thus  be  seen 
that  the  same  Statute  Involved  in  that  case  wa« 
tbe  authority  under  which  the  court  of  Colorado 
rendered  its  judgment  and  committed  the  pris- 
oner to  the  care  of  the  warden  of  tbe  peni- 
tentiary; that  this  Statute  came  into  force  after 
tbe  commission  of  tbe  offense  of  which  Savage 
was  convicted,  and  fs  therefore  ex  pott  facto  \a 
its  application  to  his  ease.  Tbe  same  order, 
therefore,  that  we  have  directed  to  be  entend 
In  Mt^ej^i  Vate  will  be  entered  in  this  case, 
releasing  tbe  prisoner  from  the  custody  of  the 
warden,  after  due  notice  to  tbe  attorney  •general 
of  the  State  of  Colorado. 

Ordbh. 

Per  Mr.  .7v«ft'ee  UUter: 

On  consideration  of  the  application  for  the 
discharge  of  tbe  petitioner,  James  H.  Savage, 
tbe  writ  of  habeas  corpus,  directing  J.  A. 
Latnping,  warden  of  the  state  penitentiary  of 
tbe  State  of  Colorado,  at  Cafion  City,  Fremont 
County,  Slate  of  Colorado,  to  produce  the  body 
of  the  said  James  H.  Savage  before  this  court, 
and  to  certify  the  cause  of  bis  detention  and 
imprisonment,  having  been  duly  issued  and 
served,  and  the  said  J.  A.  Lamping,  warden  as 
aforesaid,  having  certified  tbat  said  James  H. 
Savage  is  detained  in  his  custody  under  and  by 
virtue  of  a  writ  issued  out  of  the  District  Court 
of  Arapahoe  County,  State  of  Colorado,  and  tbe 
cause  of  said  imprisonment  having  been  dulv  in- 
quired into  by  this  court  upon  tbe  return  of  the 
said  writ  of  habeas  corpus  heretofore  issued 
herein,  and  counsel  having  been  heretofore 
beard  and  due  consideration  having  been  bad: 

It  ie  now  here  ordered  by  tkie  wurt  tAat  the 
impritonment  ef  aaid  Jamet  B.  Savage  under 
taid  writ  i*Bum  out  of  the  District  Court  ef 
Arapahoe  County,  State  of  Colorado,  ia  without 
authority  of  law  and  in  violation  the  Consti- 
tution of  the  United  Stata,  and  that  the  aaid 
James  H.  Savage  is  entitled  to  have  his  liberty. 
Whereupon  it  it  hereby  ordered  that  the  said  [11*1 
Jamet  K  8avagebe,andheither>Ay,diseharged 
from  saidimprisonmeni. 

It  is  further  ordered  that  the  aaid  J.  A.  Lamp 
ing,  warden  asaforeaaid,  do  notify  the  attorney- 
general  of  the  State  of  Colorado  of  the  day  and 
the  hour  the  day  when  he  will  discharge  the 
aaid  Jamet  B.  Savage  from  imprisonment,  and 
that  such  notice  be  ^ven  at  feast  ten  days  b^ore 
the  rtleaae  ^the  prisoner. 


BERNARD  B.  HANS.  P^.  in  Err., 

V. 

STATE  OF  LOUISIANA. 

:(8ee  B.  C  Reporter's  ed.  l-Sl.) 

AStaUeannotbesuedbyoneitf  ittounetttieHt 
—nor  ^  a  dtiten  ef  awMtxr  State  or  of  a 


NOTS.— State,  when  can  he  nieit,-  sutti  Dy  State. 

A  State  cannot  be  sued  wltbout  its  ooDseot. 
Board  of  Uquidation  v.  MoComb.  OS  (T.  8.  631  (Zft 
088):  Nathan  v.  Tiifflala,  1  U.  fl.  1  TMH.  H  O:  4tt: 

itiu.s 
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foreimi  »tate— Judicial  power  <(f  U.  8.-r-StaU 
maybe  f  ued  bs  its  own  eoruent—mrit  ef  error 
-violation  pf  proper^  r^U. 

L  ABtatetMnnottMMiedlD  B  olreiilt  eooft  of  flM 
milted  StetM  hy  one  of  Ita  own  dtlseiu,  upon 
the  BTOuna  that  ttae  case  to  one  that  arises  under 
the  CoDBtltutton  or  lam  of  the  United  Btates. 

&  A  State  oannot  be  eued  by  a  oitisea  ot  another 
State,  or  of  a  f  orelffn  atate. 

t,  Tbe  ODvDlianoe  of  suits  and  actio na  nnknown  to 
the  la.Tr,  and  forbidden  br  the  law,  waa  not  oon- 
templated  by  the  Constitutton  when  eatabUahing 
the  Judicial  power  of  the  United  States. 

i.  A  State  may  be  sued  by  its  own  oonaent;  it  may. 
If  It  Uiiolu  proper,  waive  Its  prlvUeM  and  per- 
mit Itself  to  be  made  a  defendant  tnaauitbr  In- 
dividuals, or  by  another  State. 

5.  A  writ  of  error  to  a  Judgment  recovered  by  a 
State,  in  which  the  Sta(e  ia  necessarily  tbe  de- 
fendant in  error,  is  not  a  suit  conunenoed  or  pros- 
ecuted against  a  State. 

6.  Whilst  the  State  cannot  be  oompelled  by  suit  to 
perform  Its  contraota.  any  attempt  on  Its  part  to 
violate  property  or  rights  acquired  under  Ita  con- 
tracts, may  be  Judicially  resisted;  and  any  law 
ImpairlDg  the  obligation  of  contracts  under 
which  such  property  or  righti  are  held  la  void. 

[Na  4.] 

Arffved  Jan.  tt,  2890.   Decided  March  S,  1890. 

rr  ERROR  to  the  Circuit  Court  of  the 
United  States  for  the  Eastern  District  of 
Louiaiana  to  review  a  judgment  dismissine  a 
suit  brought  by  a  citizen  of  the  State  of  Loulsi- 
ana  against  that  Slate  to  recover  tbe  amount  of 
coupons  annexed  to  bonds  of  the  State.  4f- 
firiHsd. 

Tbe  facts  are  ateted  in  the  c^nfcni. 


Meme.  J.  D.  Room  and  WiUiam  ChwU, 
for  plaiottfl  In  error: 

The  judicial  power  of  tbe  United  Stales  ia 
established  by  the  Constitution,  and  its  extent 
ia  defined  1^  aectfon  3  of  article  IIL  Tho 

Erovlsion  ia  mandatory,  and  has  always  been 
eld  to  include  all  that  the  fullest  scope  given 
to  the  language  requires. 

0«6orn  V.  Bank  of  U.  8.  22  U.  8.  9  Wheat. 
788  (6:  204);  Cohene  v.  Virffinia,  19  U.  S.  6 
Wheat.  264  (5:  2S7);  Tennaaee  v.  Davis,  100 
U.  8.  257  (25:  048);  Nea  Orleans.  M.  <£  T.  R. 
Co.  T.  Mississippi,  102  U.  8.  185  (26:  96); 
JfaahTaieY.  Cooper,  78  U.  8.  6  Wall.  247(18: 
8S1). 

Suits  may  be  brought  by  a  foreign  state 
against  a  State  of  the  Union,  by  one.  State 
against  another  or  against  tbe  citizens  of  an- 
other State. 

Wisconsin  t.  Pilican  Ira.  Co.  127  U.  S.  265 
(83:  380);  Rhode  Jsland  t.  Massachusetts,  87 
TT.  8.  18  Pet.  077  (9:  li!41);  J(m  Hampshire  v. 
Louisiana,  108  U.  S.  90  (27:  660);  Tennessee  v, 
Davis,  100  U.  8.  266  (25:  651);  Poindttler  v. 
QreenhovB,  114  U.  S.  270  (29:  185):  A>  part* 
Ayers,  138  U.  S.  448  (81:  216);  Ames  v.  Kan- 
sas. Ill  U.  8.  449  (28:  442);  Ctrif  RigltU  Cases, 
109  V.  8.  12  (27:  »87);  Iforfork  2Vust  Co.  v. 
Maryet  25  Fed.  Rep^  654;  Uarvey  T.  Com.  of 
Virginia,  30  Fed.  Kep.  417,  note;  Carter  v, 
Qreenhow,  114  U.  8.  8^  (29:  303). 

The  third  article  of  tbe  Constitution  la  man- 
datory upon  the  lieglstature. 

Martin  v.  Hunter,  14  U.  S.  1  Wheat.  884 
(4:  104):  Dodge  t.  Woolseg,  S9  U.  8. 18  How. 
881  (15:  401). 

A  State  can  no  more  impair  the  obligation  ot 
a  contract  by  her  Organic  Law  than  by  legis- 


Briscoe  T.  Bank  of  Kentucky,  »  V.  S.  11  Pet.  2S7 
dk  K»n  Curran  v.  Arkansns,  n  U.  8.  16  How.  au 
(14:  706);  Deer*  v.  Arkansas,  a  U.  8.  SO  How.  m 
(ISc  KU;  Memphis  ft  an.  Co.  Tennessee.  101  U.S. 
8S7  (26:  MO);  Cunningham  v.  Hacon  ft  &  B.  Co.  lOB 
U.  S.  446  (27:  OW). 

But  a  State  may  waive  this  privilege  and  permit 
Mttlf  to  be  nude  a  defendant  to  a  ault  by  Indtrld' 
valsor  1^  another  State.  Been  v.  ArkaiiBas,81 
U.  8.  SO  How.  m  (U:  99lj;  Clark  v.  Barnard,  lOfi 
U.  S.  486  (27:  780). 

The  appearance  of  a  State  In  a  court  of  the 
milted  Statee  to  a  volustary  submission  to  Ita  Juris- 
diction. Clark  T.  Barnard.  108  V.  S.  4»  (ST:  780). 

An  injunction  will  lie  agalnatofllcersof  the  State 
to  prevent  the  execution  of  laws  which  violate 
rlghU  under  tbe  Constitution  of  the  United  States. 
Osbom  V.  Bank  of  U.  8.  S  U.  S.  9  Wheat.  788  (6: 204); 
Davis  V.  Otey,  IQ  U.  8.  U  Wall.  SOB  [21:  447);  Llteh. 
field  V.  Webster  County.  101 U.  8.  i2S:  925):  Allen 
V.  Baltimore  ft  O.  R.  Co.  114  U.  S.  8U  (SB:  200). 

The  governor  of  a  Stete  may  auiborlse  an  at- 
torney to  bring  an  action  In  tta  name  In  tbe  su- 
preme court.  Texas  r.  White,  T4  JJ,  .8.  T  WalL  700 
(IS:  827). 

The  State  can  only  be  sued  with  Ita  own  consent, 
and  for  llabllltlee  which  It  chooses  to  assume.  Rex- 
ford  V.  State,  7  Cent.  Bep.  78S,  106  N.  T.  2SB. 

A  citizen  oannot  sue  the  State  for  Injuries  from 
negligence  of  Ita  agents,  except  where  it  baa  by 
voluntary  leglslaUve  enactment  assumed  such  lia- 
bility. BpUtterl  v.  State,  10  Cent.  Bep.  TOK,  106  N.  T. 
206. 

There  to  no  remedy  by  suit  against  the  State  Itself 
for  breach  of  ita  contract:  and  a  bill,  the  object  of 
which  Is  by  Injunction  Indirectly  to  compel  spedflo 


performance  of  a  contract  by  forbidding  those  acta 
which  constitute  breaches,  to  a  suit  against  tbe 
State.       parte  Ayers. m U.S.  448(81:216). 

Inaucfaa  cose,  though  tbe  State  be  not  nominnlb^ 
a  party  on  record.  If  defendanto  are  ita  office rs,  the 
suit  is  still  one  against  the  State.  Id. 

A  petition  for  mandamus  by  supervisors,  requir* 
tng  tbe  auditor-general  to  pay  over  taxes,  to  a  suit 
by  the  county  against  tbe  ^te.  and  not  maintain- 
able. Ottawa  County  v.  Audltor-Oen.  18  West. 
Rep.  1S6,  60  Mich.  1. 

Although  tbe  State  oannot  be  sued,  yet  when  It 
goes  into  court  to  reoover  property.  It  goes  as  any 
other  suiter,  and  must  accord  to  ttae  defendant  tbe 
right  to  file  B  cross-complaint.  State  v,  Porta- 
mouth  Sav.  Bonk,  4  West.  Kep.  BBO.  106  Ind.  485. 

A  State  can  be  sued  only  by  Ita  own  consent.  Com. 
T.  Weller,  81  Ya.  fSL 

The  State  of  Michigan  oannot  be  sued  upon  a 
claim  against  it.  Locke  v.  Speed,  82  Mich.  406. 

It  to  a  general  rule  that  the  sovereign  cannot  be 
sued  In  bto  own  court  without  hta  coosent;  and 
henoe  no  direct  Judgment  can  be  rendered  against 
hbn  ther^n  for  costs,  except  lo  tiie' manner  and  on 
the  conditions  he  has  prescribed.  State  v.  Lazarus, 
40  La.  Ann.  856. 

The  rlghta  and  Immunities  of  a  sovereign  State 
belong  to  her  only  within  her  own  Jurisdiction  and 
territory,  and,  when  she  becomes  a  suitor  In  tho 
courUof  afoteign State, sbetotreatedaaaforelgD 
private  corporation.  Western  Asylum  t. 

Miller,  28  W.  Va.  att. 

A  suit  to  restrain  certain  state  and  county  offlcera 
from  RBsesGlng  property  exempt  by  statute  to  not  a 
suit  against  tbe  State.  Seoor  v.  Singleton,  as  Ft<L 
Bep.S7& 
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teUve  enaclmeDt,  for  her  CoDStitutloo  is  a  taw 
witbla  the  meaniD^  of  tbe  coutract  clauae  of 
the  Natiooal  CocstituUoD. 

Dodse  V.  WooUey,  Sd  U.  8.  18  How.  831  (15: 
401);  Missitsippi  <£  M.  R.  Co.  v.  MeClure,  77 
r.  S.  10  "Wall.  Ml  (19:  997);  New  OrUana  Gaa 
Oo.  T.  Louisiana  L.  A  H.  Co.  115  U.  8.  672 
<S9:  523);  Utewartv.  Jefferson  i^fMW  Juto.  116 
U.  S.  135  (39:  588);  TV^t'te  t.  ^arf,  60  U.  8. 
18  Wall.  646  (20:  685);  Gvnn  t.  fiafrv,  83 
U.  S.  IS  Wall.  610  (21:  212). 

And  the  oblicatioQ  of  her  cootracts  Is  as 
fully  proteclcd  by  that  instrumenl  against  that 
inipiiirment  by  legislatioa  as  are  contracts  be- 
tween individuals  exclusively. 

New  Jcrtsy  v.  WiUon,  11  ts.  S.  7  Cranch,  164 
<8:  3U3);  l^ovidence  Bank  T.  BiUing;  29  U.  S. 
A  Pet.  514  (7:  889);  Uretn  v.  BiddU,  81  U.  8. 
«  Wheat.  1  (5:  547);  Woodruff  v.  Trapnall,  51 
U.  S.  10  How.  IfiO  (18:  383):  Wolff -v.  New  Or- 
leans.  103  U.  S.  858  (26:  895);  Poindexter  v. 
Greenhow,  114  TJ.  8.  297  (29:  196);  Fletcher  y. 
Peck,  10  C.  8.  8  Cranch.  87  (8:  162). 

To  take  nway  all  remedy  for  the  enforce- 
ment of  a  right  is  to  take  away  tbe  right  itself. 
But  that  is  not  in  tbe  power  of  the  State. 

Bi-ovson  V.  Kimie,  42  IT.  8.  1  How.  311,  817 
<11:  143,145);  McCrackenv.Bayward.^XS.^. 
2  How.  C08  (11:  897);  Lmiinana  v.  Nexo  Or- 
team.  102  U.  8.  203. 206  (20:  132, 188);  Sieberi 
I^evBit,  122  U.  8.  284,  295  (80:  1161). 

JleBsrt.  Walter  H.  Rosera,  Atty  Qen.  of 
Louisiaoa.  B.  J.  Sajipe  and  A.  Porter 
Korse.  for  defeodant  in  error: 

There  can  be  no  jurisdiction  over  the  gov- 
emiuir  power  or  its  case,  without  its  consent. 

BeWare't  Tnttta,  25  L.  T.  N.  8.  787;  Atkin- 
son T.  Queen't  Proetor,  25  L.  T.  N.  8.  164;  Rt 
Dent  Tithe  Oommutation,  8  Q.  B.  48;  Hettihe- 
ttafje  Siman  Appu  v.  Queen's  Adtoeate,  L.  B. 
9  App.  Cas.  571;  Taj/erou  t.  Bre/^ut,  L.  R  S 
<3h.  Div.  fl05. 

For  a  brcoch  of  its  contract  by  a  State,  no 
remedy  is  provided  by  tbe  Constitution  of  tbe 
Coitca  States  against  the  State  itself. 

AnUmi  v.  Greetthom,  107  U.  8.  78S  (27;  472); 
Louisiana  v.  Jumd,  107  U.  8.  711  (27:  448); 
Cohens  T.  Virginia,  19  U.  S.  6  Wheat.  405  (5: 
291);  Nevi  JIampthire  v.  Louiaiana,  108  U.  S. 
76(27:  656). 

Tbe  federal  courts  never  had  Jurisdiction 
over  cooteats  between  States  and  their  dtl- 
sens.- 

Q>hent  T.  Virginia,  19  V.  S.  6  Wheal.  402 
(5:  900):  Ames  t.  Kansas,  111  U.  8.  466  (28: 
489);  New  York  v.  Louisiana,  108  U.  8.  88 
(27:  601);  Gunnin(/ham  v.  Maeon  A  B.  R.  Oo. 
109  U.  8,451  (27:  994);  1  Elliot's  Debates,  829; 
Governor  of  Georgia  v.  Madrato,  26  U.  8.  1 
Pet.  110  a:  73);  ^  parte  Avers,  128  U.  8. 
448(31:  216);  »y/*iV«  v.  Qreenhoa,  114  C.  8. 
807  (Stf:  199i;  C/iaffln  t.  Taylor,  114  U.  B.  809 
{29:  198);  liot/alt  v.  Virginia,  116  V.  8.  672 
(29:  736);  Davis  v.  Gray,  83  U.  8.  16  WaU. 
•203  (21:  447);  Mempftis  C.  R.  Co.  v.  Tenn. 
101  U.  8.  839  (25:  961);  Poindexter  v.  Qrem 
how,  114  U.  S.  298  (29:  194);  Amesr.  Santas. 
Ill  U.  S.  470  (28:  448). 

The  consent  of  the  State  must  be  a  contina- 
log  consent.  Permission  to  sue  may  he  with' 
4rawn. 

Bt  parts  Avers,  128  U.  S.  448  (81:  Sl«). 
«44 


Mr.  Justice  Bradley  dcHTerad  the  opfnioo 

of  the  court: 

This  is  an  action  brought  In  tbe  drcuU  oourt 
of  the  United  States,  In  December,  1^,  against 
tbe  Stale  of  Louisiana  by  Hans,  a  citizen  of 
tbat  State,  to  recover  the  amount  of  certain 
coupons  annexed  to  bonds  of  tbe  State,  issued 
under  the  provisioas  of  an  Act  of  tbe  Legisla- 
ture approved  January  24,  1874.  The  Mods 
are  known  and  designated  as  the  "Consolidated 
Bonds  of  the  State  of  Ijouislana,"  and  tha 
coupons  sued  on  are  for  interest  which  accrued 
January  1,  1880.  Tbe  grounds  of  tbe  action 
are  stated  in  tbe  petition  as  follows: 

"Your  petitioner  avers  that  hy  the  issue  of 
said  bonds  and  coupons  said  State  contracted 
with  and  agreed  to  pay  the  bearer  thereof  tho 
principal  sum  of  said  tjods  forty  years  from 
tbe  date  thereof,  to  wit,  tbe  first  day  of  Janu- 
ary, 1874,  and  to  pay  the  ioterest  thereon  rep- 
resented by  coupons  as  aforesaid,  including 
the  coupons  held  by  your  petitioner,  semi- 
annuallv  upon  tbe  maturity  m  said  coupons; 
and  said  Legislature,  by  an  Act  approrcd  Jan 
uary  24,  1874,  proposea  an  Amendment  to  the 
Constitution  of  said  State,  which  was  after- 
wards duly  adopted,  and  is  as  follows,  to  wit: 

"  *No.  1.  The  issue  of  consolidated  bonds, 
authorized  by  the  General  Assembly  of  tbe 
State  at  its  regular  session  in  tbe  year  1874,  is 
hereby  declared  to  create  a  valid  contract  be- 
tween the  State  and  each  and  every  holder  of 
said  bonds,  which  tbe  Stale  shall  by  no  meana 
and  in  no  wise  impair,  Tbe  said  bonds  shall  be 
a  valid  obligation  of  tbe  State  in  fuvor  of  any 
bolder  thereof,  and  no  court  shall  enjoin  the 
payment  of  the  principal  or  interest  thereof  or 
the  levy  and  collection  of  the  tax  therefor. 
To  secure  such  levy,  collection  and  payment 
the  iudicial  power  shall  be  exercised  when 
necessary.  The  tax  required  for  the  payment 
of  tbe  principal  and  interest  of  said  lionds  shall 
be  assessed  and  collected  each  and  every  year 
until  said  bonds  shall  be  paid,  principal  and 
interest,  and  the  proceeds  shall  be  paid  by  the 
treasurer  of  the  State  to  the  holdeta  of  said 
bonds  as  the  principal  and  Interest  lhall  fall 
due,  and  no  further  legislation  or  appropriation 
shall  be  requisite  for  the  said  assessment  and 
collection  and  for  such  payment  from  the 
treasury.' 

"And  petitioner  further  avers  that,  notwlth- 
slandinr  said  solemn  compact  with  tbeholdera 
of  said  bonds,  said  State  hath  refused  and  stfU 
refuses  to  pay  said  coupons  held  by  petitioner, 
and  by  its  Constitution,  adopted  In  1870,  or- 
daine<J  as  follows: 

"  'That  the  coupons  of  said  consolidated 
bonds  falling  due  tbe  first  of  January.  1880, 
be.  and  the  same  is  hereby,  remitted,  and  any 
interest  taxes  collected  to  meet  said  coupons 
are  hereby  transferred  to  defray  the  expenses 
of  the  state  government;'  aod  by  article  257  of 
said  Constitution  also  prescribed  tbat  'the 
Constitution  of  this  State,  adopted  in  1868,  and 
all  amendments  thereto,  is  declared  to  lie 
superseded  by  this  Constitution;*  and  said  StaU 
thereby  itndertotA  to  repudiate  ber  contract 
obligations  aforesaid  and  to  prohibit  her  officers 
and  agents  executing  tbe  same,  and  said  State 
claims  that      said  provisions  of  said  Const!- 
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tutiou  ilie  is  Telleved  from  the  obligatioiu  of 
tier  aforesflld  contract  and  from  tbe  payment 
of  said  coupooB  held  by  petitioner,  and  bo  t9 
foaes  pAymeot  thereof  aud  bad  prohibited  her 
officers  aod  agents  makiDg  such  paTment. 

"PetiUoner  also  avers  that  taxes  for  tbe  pay- 
ment of  tbe  interest  upon  said  bonds  due  Jan- 
uary 1, 1880, "were  levied,  ossesfied  and  collected, 
but  snid  State  unlawfully  and  wrongfully  di- 
verted tlic  money  so  collected,  and  appropriated 
tbe  same  to  payment  of  tbe  general  expenses 
of  the  State,  and  baa  made  no  other  provision 
for  tbe  payment  of  said  interest. 

"Petitioner  also  avers  that  said  prorisions 
of  said  Constitution  are  in  contravention  of 
said  contract,  and  their  adoption  was  an  active 
violation  thereof,  and  that  said  State  thereby 
•ought  to  impair  tbe  validity  thereof  witb  your 
petitioner  In  violation  of  arUcle  I.,  aectlon  10, 
of  the  CoDstitutioD  of  tbe  Uoited  States,  and 
tbe  elTect  so  ^ven  to  said  State  Constitution 
does  impair  ssid  contract. 

"\Vlieref ore  petitioner  prays  that  tbe  State  of 
Louisiana  be  cited  to  answer  this  demand,  and 
that  after  due  proceedings  she  be  condemned 
to  pay  your  petitioner  said  sum  of  ($67,600) 
eight-seven  thousand  five  hundred  dollars,  witb 
leg:il  interest  from  January  1,  1860,  until  paid, 
ami  all  costs  of  suit;  and  petitioner  praya  for 
general  relief." 

A  citation  being  laaued,  directed  to  tbe  State, 
and  served  upon  the  governor  thereof,  the  at- 
torney-general of  tbe  State  filed  an  exception, 
of  which  tbe  following  is  a  copy,  to  wit: 

"Now  comes  defendant,  by  tbe  attorney 
general,  and  excepts  to  plaintiff's  suit  on  tbe 
ground  tbtit  this  court  is  without  jurisdiction 
ralione  pertona.  Plaintiff  cannot  sue  tbe  State 
without  Its  permission;  tbe  Constitntion  and 
laws  do  not  give  tbia  honorable  court  jurisdic- 
tion of  a  suit  against  tbe  8lat»,  and  its  juris- 
diction is  resp<!Clfiilly  declined. 

"Wherefore  respondent  praya  to  be  hence 
dismissed,  with  costs,  and  for  general  relief." 

By  tbe  judgment  of  the  court  this  exception 
(4)  was  susiiiinen,  and  tbe  Ruit  was  diHmissed, 
See  Haiis  v.  Lonmaita.  24  Fed.  Kep.  55.  To 
this  judgment  tlie  preseut  writ  of  error  fs 
brou!;bt;  aud  the  questlou  is  presented,  whether 
a  i^Uiit  am  he  sued  in  a  circuit  court  of  the 
United  States  by  one  of  its  own  citizens  upon 
n  sii^i^stion  that  tbe  case  is  one  that  arises 
undiT  tbe  Constitution  or  laws  of  the  TTuttcd 
States. 

Tlic  ground  taken  is  that,  under  the  Consti- 
tution, us  well  as  under  the  Act  of  Congress 
piissed  to  cftrry  itint<>  effect,  a  ease  is  wTihin 
the  Jurisdiction  of  the  federal  courts,  without 
TCKard  to  the  character  of  the  parties,  if  it 
arises  under  tbe  Constitution  or  laws  of  the 
Uiiilod  States,  or,  wliicb  is  the  same  thine,  if  it 
neccKsarily  involves  a  question  under  said  Con- 
Btitutioo  or  laws.  The  Innpiaiie  relied  on  is 
that  clause  of  the  8d  article  of  tlib  Const itntion. 
which  declares  that  "the  jmlicial  power  of  thv 
United  Stales  shall  extend  to  all  cnses  in  law 
and  equity  ariwae  under  this  Consiitution,  tbe 
laws  of  the  United  States,  and  treaties  made, 
or  which  ehnll  be  made,  under  their  authority;" 
and  the  corresponding  clause  of  the  Act  con- 
ferring jurisdiction  upon  tbe  circuit  court, 
which,  as  found  in  tbe  Act  of  March  8,  1676, 
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is  as  follows,  to  wit:  "That  the  cin-ult  court* 
of  tbe  United  States  shall  have  original  cog- 
nizance, coocuVreot  witb  the  courts  of  tbe 
several  States,  of  all  suits  of  a  civil  nature  at 
common  law  or  in  equity,  .  .  .  arising 
under  the  Constitution  or  laws  of  the  United 
States,  or  treaties  made,  or  which  shall  be 
made,  under  their  authority,"  It  is  said  that 
these  jurisdictional  clauses  make  no  exception 
arising  from  the  character  of  the  parties,  and 
thereiore  that  a  State  can  claim  no  ezemptlon 
from  suit,  if  the  case  fa  really  one  ariring  under 
tbe  Constitution,  laws  or  treaties  of  the  United 
Statea.  It  Is  conceded  that  where  the  jurisdfc- 
doD  depends  alone  upon  tbe  character  of  the 
parties,  a  controversy  between  a  State  and  Its 
own  citizens  is  not  embraced  within  it;  but  it  1^0] 
is  contended  that  thoagh  jurisdiction  does  not 
exist  on  tbat  ground,  u  nerartbelcM  does  ezfat 
if  the  case  itaelf  ia  one  which  necessarily  In- 
volves a  federal  question;  end  witb  regard  to 
ordinary  parties  this  is  undoubtedly  true.  The 
question  now  to  be  decided  is,  whether  it  Is  trtw 
where  one  of  tbe  parties  Is  a  State,  and  is  sued 
as  a  defendant  by  one  of  Its  own  citizens. 

That  a  State  cannot  be  sued  by  a  citizen  of 
another  State,  or  of  a  foreign  state,  on  the 
mere  ground  that  tbe  case  is  one  arising  under 
the  Constitution  or  lawa  of  the  United  btates, 
is  clearly  established  by  the  decisioos  of  this 
court  in  several  recent  cases.  Zmtiaiana  t. 
Jumel.  107  U.  8.  711  [27  :  4481;  Bagood  T. 
Southern,  117  U.  S.  52  [29:  8061:  Ex  parU 
Affers.  123  U.  S.  443  [81:  216].  Those  were 
cases  arising  under  the  Constitution  of  tbe 
United  States,  upon  lawa  complained  of  as 
impairing  the  obligation  of  contracts,  one  of 
which  was  the  Constitutional  Amendment  of 
Louisiana  complained  of  In  the  present  case. 
Relief  was  sought  against  state  officers  who 
profeaaed  to  act  in  bbedienix  to  those  lawa. 
This  court  held  tliat  the  auiti  were  virtnallj 
against  the  Statea  themselvei  and  were  come* 
Quently  violative  of  tbe  lltb  Amendment  of 
the  Constitution,  and  could  not  be  maintained. 
It  was  not  denied  that  they  presented  cases 
arising  under  tbe  Constitution;  but,  notwltb- 
standmz  that,  they  were  held  to  be  prohibited 
by  tbe  Amendment  referred  to. 

In  tbe  present  case  tbe  plaintiff  in  error 
contends  tbat  he,  being  a  citizen  of  Louisiana, 
is  not  cmliarraawd  by  the  obstacle  of  tbe  11th 
Amendment,  inasmuch  as  that  Amendment 
only  prohibits  suits  against  a  Slate  which  are 
brought  by  the  citizens  of  another  State,  or  bv 
citizens  or  subjecta  of  a  foreign  atate.  It  u 
true,  tbe  Amendment  does  so  read;  and  If  there 
were  no  other  reason  or  ground  for  abating  hia 
suit,  it  might  be  maintainable;  and  then  we 
should  have  this  anomalous  result,  tbat  in  cases 
arising  under  tbe  Constitution  or  laws  of  the 
United  States,  a  Stale  may  be  sued  in  the  fed- 
eral courts  by  Its  own  citizens,  though  It  cannot 
be  sued  for  a  like  cause  of  action  by  tbe  citizen* 
of  other  States,  or  of  a  foreiiju  state;  and  may 
be  thus  sued  in  the  federal  courts,  although 
not  allowing  Itself  to  be  sued  In  ita  own  courts. 
If  this  is  the  necessary  consequence  of  the 
language  of  the  Constitution  and  the  law,  the 
result  is  no  less  startling  aod  unexpected  than 
was  the  original  decision  of  this  court,  tbat 
under  the  langui^;e  of  the  Coostltation  and  ni 
the  Judiciary  Act  of  1769,  a  Stale  was  liable 
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to  be  HUcd  hy  a  citlzcD  of  another  Stxite,  or  of 
a  foreign  couDtiy.  That  decision  was  made  in 
tbe  ease  of  Chitholm  v.  Georgia,  2  U.  8. 2  Doll. 
419  [1:  440],  and  created  such  a  shock  of  sur- 
prise tbrou^liout  the  couoiry  that,  at  tbe  first 
meelio?  of  Congress  thereafter,  tbe  Jllli 
AmemlmeDt  to  the  C'onstitulion  was  almost 
unfiDimously  proposed,  and  was  In  due  course 
adopted  by  the  Lec'slatures  of  tbe  States.  This 
Atoendment,  expresslog  tbe  will  of  tbe  ulti- 
mate sovereignty  of  the  whole  country,  supiTior 
to  all  Legislatures  and  all  courts,  actually  re- 
versed tbe  decision  of  the  supreme  eotin.  It 
did  not  in  terms  prohibit  suits  by  individuals 
against  the  States,  but  dechired  that  the  Coo- 
Blitution  should  not  be  construed  to  import  any 
powf;r  to  authorize  the  bringing  of  such  suits. 
The  language  of  the  Amendment  is  that  "tbe 
Judicial  power  of  the  United  States  shall  not 
be  construed  to  extend  to  any  suit  in  law  or 
equity,  commenced  or  prosecuted  against  one 
01  the  United  States  by  citizens  of  another 
Slitc,  or  by  citizens  or  subjects  of  any  foreign 
state."  The  supreme  court  had  construed  the 
udicial  power  as  extending  to  such  a  suit,  and 
Is  decision  waa  thus  overruled.  Tbe  court 
itself  so  understood  the  effect  of  tbe  Amend- 
meol,  for,  after  its  adoption,  Attorney- General 
Lee,  in  the  ca«e  of  Ilollingsiporth  v.  Virginia, 
8  U.  S.  8  Dall.  878  [1-  644],  submitted  this 
question  to  tbe  court,  "Whether  tbe  Amend- 
ment did,  or  did  not,  supersede  all  suits  de- 
pending, as  well  as  prevent  the  institution  of 
new  suits,  against  any  one  of  tbe  United  States, 
bf.  citizens  of  another  State?"  Tilgbman  and 
Rawle  argued  in  the  negative,  cooteuding  that 
the  jurisdiction  of  the  court  was  unimpaired 
in  relation  to  all  suits  instituted  previously  to 
the  adoption  of  tbe  Amendment.  But,  on  tbe 
succeeding  day,  tbe  court  delivered  an  noan- 
Imous  opinion,  "that  tbe  Amendment  being 
consiituttonall)'  adopted,  there  could  not  be 
exercisi'd  any  jurisdiction,  in  anv  case,  past  or 
future,  in  which  a  State  wassuedby  thecitizen 
of  another  State,  or  by  citizens  or  subjects  of 
any  foreign  state." 
[12]  This  view  of  the  force  and  meaning  of  the 
Amendment  is  important.  It  shows  that,  on 
this  ^uuslion  of  the  suability  of  the  States  b^ 
individuals,  the  highest  authority  of  this 
country  was  in  accord  rather  with  the  minority 
than  with  the  majoritv  of  tbe  court  in  tbe  de- 
cision of  the  case  of  ChishMm  v.  Georgia;  and 
this  fact  lends  additional  iuteresl  to  the  able 
opinion  of  Mr.  Justice  Iredell  on  that  occasion. 
The  other  justices  were  more  swayed  by  a  close 
observance  of  tbe  letter  of  tbe  Constitution, 
without  regard  to  former  experience  and  usage; 
and  because  the  letter  said  that  tbe  judicial 
power  shall  extend  to  controversies  "between 
a  State  and  citizens  of  another  State:"  and 
"l>elween  a  State  and  foreign  states,  citizens 
or  subjects,"  tbcy  felt  constrained  to  see  in  this 
langiiai^e  a  power  to  enable  the  individual  citi- 
zeuH  of  one  State,  or  of  a  foreign  stale,  to  sue 
another  State .  of  tbe  Unioo  in  tbe  federal 
court."".  Jiittiee  Iredell,  on  the  contrary,  con- 
tended tliat  it  was  not  tbe  InteDtioo  to  create 
new  and  unhcani  of  remedies,  by  subjecting 
sovereign  States  lo  actions  at  the  suit  of  indi- 
viduals (which  he  conclusively  showoil  was 
never  done  before),  but  only,  proper  legis- 
lation, to  Invest  the  federal  courts  with  juris- 
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diction  to  bear  and  determine  controversies 
and  cases  between  tbe  pirties  designated,  thai 
were  properly  susceptible  of  litigation  in  courts. 

Looking  back  from  our  present  standpoint 
at  tbe  decision  in  Ghithoim  v.  Georgia,  we  do 
not  greatly  wonder  at  the  effect  which  it  bad 
upon  the  country.  Any  such  power  as  that 
of  authorizing  the  federal  judiciary  to  enter- 
tain suits  by  individuals  against  the  Stales  had 
been  expressly  disclaimed,  and  even  resented, 
by  tbe  great  defenders  of  tbe  ConstitutioD 
whilst  it  was  on  its  trial  before  the  Americao 
people.  As  some  of  their  utterances  are  di- 
rectly pertinent  to  the  question  now  under 
consideration ,  we  deem  it  proper  to  quote  them. 

Tbe  8l8t  number  of  tbe  "Federalist,"  written 
by  Hamilton,  has  the  following  profound 
remarks: 

"It  has  been  suggested  that  an  assignment 
of  the  public  securities  of  one  State  to  the 
citizens  of  another  would  enable  them  to 
prosecute  tbe  State  in  the  federal  courts  for  the 
amount  of  those  securities,  asuggestloD  which 
tbe  following  considerations  prove  to  be  with- 
out foundation: 

"It  is  inherent  in  the  nature  of  sovereignty  [IS] 
not  to  be  amenable  to  the  suit  of  an  individual 
without  its  consent.  This  is  tbe  general  sense 
and  the  general  practice  of  mankind;  and  tbe 
exemption,  as  one  of  the  attributes  of  sov- 
ereignty, is  now  enjoyed  by  the  government  of 
every  State  in  the  tfoion.  Unlera,  therefore, 
there  is  a  surrender  of  this  immunity  in  the 
plan  of  the  convention,  it  will  remain  with  the 
States,  and  tbe  duoger  intimated  must  be  merely 
ideal.  Tbe  circumstances  which  are  nec»sary 
to  produce  an  alienation  of  state  sovereignty 
were  discussed  in  considering  the  article  of 
taxation,  and  need  not  be  repeated  here.  A 
recurrence  to  tbe  principles  there  established 
will  satisfy  us  that  there  is  no  color  lo  pre- 
tend that  the  state  governments  would,  by  tbe 
adoption  of  that  plan,  be  devested  of  tbe  priv- 
ilege of  p^ing  their  own  debts  in  their  own 
way,  free  from  any  constraint  but  that  which 
flows  from  the  obligations  of  good  faitb.  The 
contracts  between  a  nation  and  individuals  are 
only  binding  on  tbe  conscience  of  the  sov- 
erei<;n,  and  have  no  pretension  to  a  compulsory 
force.  They  confer  no  right  of  action  inde- 
pendent of  the  sovereign  will.  To  what  pur- 
pose would  it  be  to  authorize  suits  against 
States  for  tbe  debts  they  owe?  How  could 
recoveries  be  enforced?  It  is  evident  tbnl  it 
could  not  be  done  without  waging  war  against 
the  contracting  Slate;  and  to  ascribe  lo  the 
federal  courts  by  mere  implication,  ^d  in  de- 
struction of  a  pre-existing  right  of  the  stats 
governments,  a  power  woicii  would  involve 
such  a  consequence,  woald  be  altogether  forced 
and  unwarrantable.** 

Tbe  obnoxious  clause  to  which  Hamilton's 
argument  was  directed,  and  which  was  the 
ground  of  tbe  objections  which  be  so  forcibly 
met,  was  that  which  declared  that  "the  judici^ 
powershall  extend  (oall  .  .  .  controversies 
between  a  State  and  citizens  of  another  State, 
.  .  .  and  between  a  State  and  foreign  states, 
citizens  or  subjectL"  It  was  argued  by  tbe 
opponents  of  the  Constitution  that  this  clause 
would  authorize  jurisdiction  to  be  given  to  tbe 
federal  courts  to  entertain  suits  against  a  Stale 

lU  u.  s. 


Digitized  by  Google 


Haitb  v.  State  of  Loutbuita. 


1-81 


brought  by  the  cittzeoB  of  auotber  State,  or  of 
a  foreign  state.  Adhering  to  the  mere  letter, 
it  might  be  ao;  and  ao,  in  fact,  the  supreme 
ooart  neld  in  ChUholm  v.  Oanvia;  hut  looking 
t''^]  at  the  subject  as  Hamilton  did,  nod  as  Mr. 
Jvttiet  Iredell  did,  in  the  light  of  histoir  and 
experience  and  the  eatablislied  order  of  tilings, 
the  views  of  the  latter  were  clearly  right, — as 
the  people  of  the  United  States  in  thek  sover- 
eign capadty  subsequently  decided. 

But  ilamllton  was  not  alone  io  fwotesUng 
agalust  the  construction  put  upon  the  Consti- 
tution by  its  opponents.  In  the  Virginia  con- 
vention the  same  ob'fections  were  raised  by 
George  Mason  and  Patrick  Henry,  and  were 
met  try  Uadison  and  Marshall  as  follows. 
Madison  said:  "Ito  jurisdiction"  [the  federal 
jurisdictioo]  "In  controversies  between  a  State 
and  citizens  of  another  State  Is  much  objected 
to.  and  perhaps  without  reason.  It  is  not  In 
the  power  of  individuals  to  call  any  State  into 
court.  The  only  operation  it  can  have  is  that, 
if  a  Stale  should  wish  to  bring  a  suit  agninsta 
citizen,  it  must  be  brought  t^fore  the  federal 
court.  This  will  give  satisfaction  to  individ- 
uals, as  it  will  prevent  citizens  on  whom  a  State 
may  have  a  claim  being  dissatisfied  with  tbe 
Btate  courts,  ...  It  appears  to  me  that 
this  [clause]  can  have  no  operation  but  this — 
%c*  give  a  citizen  a  right  to  be  heard  in  the  fed- 
eral courts:  and  if  a  State  should  condescend 
to  be  a  party,  this  court  may  take  cognizance 
of  it."  8  Elliot's  Debates.  688.  Marshall,  In 
answer  to  the  tame  objection,  said:  "With  re- 
spect to  disputes  between  a  State  and  the  citi- 
zens of  another  Slate,  its  jurisdiction  has  been 
decried  with  unusual  vrhcmence.  I  hope  that 
no  eentlcmao  will  think  that  a  State  will  be 
called  at  tbe  bar  of  tbe  federal  court.  .  .  . 
It  is  not  rational  to  suppose  that  the  sovereign 
power  should  be  dragged  before  a  court.  TTie 
intent  is  to  enable  States  to  recover  claims  of 
Individuals  residing  in  other  Stales.  .  .  . 
But,  say  they,  there  will  be  partiaJity  in  it  If  a 
Stale  cannot  be  a  defendant— if  an  individual 
cannot  proceed  to  obtain  judgment  against  a 
State,  though  he  may  be  aued  by  a  State.  It 
is  necessaiy  to  be  so,  and  cannot  be  avoided. 
I  see  a  difficult  In  making  a  State  defendant 
which  does  not  prevent  its  beinc  pleintiit." 
Id.  556. 

It  sems  to  us  that  these  views  of  those  great 
advocates  and  defenders  of  the  Constitution 
[IS]  were  most  setuible  and  just;  and  they  apply 
equally  to  th^reseut  case  as  to  that  then  under 
discussion.  The  letter  Is  appealed  to  now,  as 
It  was  then,  as  a  frrimnd  for  sustaining  a  suit 
brought  by  an  individual  against  a  Slate.  The 
reason  against  it  is  as  strong  io  this  case  as  it 
was  in  tliat.  It  Is  an  attempt  to  strain  the 
Constitution  and  the  law  to  a  construction 
never  imagined  or  dreamed  of.  Can  we  sup- 
pose that,  when  the  Uth  Amendment  was 
adopted,  it  was  understood  to  lie  left  open  for 
citizens  of  a  State  to  sue  thpir  own  State  in 
the  federal  courts,  whilst  the  idea  of  suits  by 
citizens  of  otlier  Stales,  or  of  foreign  states, 
was  indignantly  repolled?  Suppose  that  Con- 
gress, when  proposing  the  11th  Amendment, 
Bad  appendeid  to  it  a  proviso  that  nothing 
therein  contained  should  prevent  n  State  from 
being  sued  by  its  own  dtuMia  in  cases  arising 
under  the  ConatltutifHi  or  laws  of  the  United 
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Slates:  can  we  imagine  that  it  would  have  been 
adopted  b^  the  States?  Tbe  supposition  that 
it  would  IS  almost  an  absurdity  on  Its  face. 

Tbe  trutb  is,  that  the  cognizance  of  suits 
and  actions  unknown  to  the  law,  and  forbid- 
den hy  the  law,  was  not  contemplated  by  the 
Constitution  when  estsblishing  the  judicial 
power  of  tbe  United  States.  Some  things, 
undoubtedly,  were  mode  justiciable  which  were 
not  known  as  such  at  tbe  common  law;  such, 
for  example,  as  controversies  between  States 
as  to  boundary  lines,  and  other  questions  od* 
mitting  of  judicial  solution.  Andyet  the  case 
of  i^nn  V.  Lord  Baltimon,  1  Yes.  Sr.  444, 
shows  that  some  of  these  unusual  subjects  of 
litigation  were  not  unknown  to  thecourts  even 
in  colonial  times;  and  several  cases  of  the 
same  general  character  arose  under  the  Arti- 
cles of  Confederation,  and  were  brought  be- 
fore the  tribunal  provided  for  that  purpose  la 
those  Articles.  181  U.  8.  App.  1.  The  estab- 
lishment of  this  new  branch  of  jurisdiction 
seemed  to  be  necessary  from  the  extinguish- 
ment of  diplomatic  relations  between  the 
Stales.  Of  other  controversies  between  a 
State  and  another  State  or  its  citizens,  which, 
on  tbe  settled  nrioclplcs  of  public  law,  are  not 
subjects  of  juaicial  cognizance,  this  court  has 
often  declined  to  lake  jurisdiction.  See  Wit- 
eontin  v.  Pelican  Ina.  Co.  127  C.  8.  366,  288, 
28S  [33:  389,  242,  243],  and  cases  there  cited.  [le] 

The  suability  of  a  State  without  its  consent 
was  a  thing  unknown  to  the  law.  This  has 
been  so  often  laid  down  and  acknowledged  by 
courts  and  jurists  that  it  is  hardly  necessary  to 
be  formally  asserted.  It  was  fully  shown  by 
an  exhaustive  examination  of  tbe  old  law  by 
Mr.  Juttice  Iredell  in  his  opinion  in  Ohi^iolm 
v.  Georgia;  and  it  has  been  conceded  in  every 
case  since,  where  tbe  question  has,  in  any  way, 
been  presented,  even  In  tbe  cases  which  have 

fone  larthestin  sustidning  suits  against  the  of- 
cers  or  agents  of  States.  Oaborn  v.  Bank  of 
United  Statet,  22  U.  S.  9  Wheat.  738  [6:  2041; 
Datit^.  tfroy.SSU.  S.  16Wall.  203[21:  447]; 
Board  of  Liquidation  v.  MeCM,  92  U.  S.  681 
[33:  8^1;  United  SUtta  v.  Lee.  108  U.  8.  198 
[27:  ml:  Poindexttr  v.  Oremliow,  109  U.  a 
68  (27:  8601:  Virginia  Coupon  Catea.  114  U. 
S.  »t9  [29:  165].  In  all  these  cases  the  effort 
to  show,  and  the  court  held,  that  the  suits 
wei  c  not  against  the  State  or  the  United  States, 
but  against  the  individuals;  oncediog  that  if 
they  had  been  against  either  the  Suuo  or  tbe 
United  Siat«S,  thef  could  not  be  mainuined. 

Mr.  Webster  stated  the  law  with  precision 
in  his  tetter  to  Barinir  Brothers  &  Co.  of  Octo- 
ber 16,  1839.  6  Webster's  Works,  537.  "Tbe 
security  for  state  loans,"  he  paid,  "is  the 
plighted  faith  of  the  State  as  a  political  com- 
munity. It  rests  on  tbe  same  basis  as  other 
contracts  with  established  governments,  the 
same  basis,  for  example,  as  loans  made  by  tbe 
United  States  under  the  authority  of  Congress; 
that  is  to  say,  the  good  faith  of  the  goveru- 
meul  making  tbe  loan,  and  its  aUIity  to  falfiU 
its  engagements." 

In  BriKoe  v.  Bank  nf  Kentucky.  88  U.  8.  11 
Pet.  257. 821  ffl:  709.  784],  Mr.  Juttiee  McLean, 
delivering  t£e  opinion  of  tbe  court,  said: 
"Wbatmeanaof  enforcing  payment  from  the 
Stale  had  the  bolder  of  a  bill  of  credit?  It  is 
eaid  by  the  counsel  for  the  plalntUb  that  be 
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coold  haTe  sued  the  State.  But  wu  a  State 
liable  to  be  sued?  .  .  .  No  soverei^  State 
is  liable  to  be  sued  without  her  coDseut. 
TJoder  the  Articles  of  Confederation,  a  State 
could  be  sued  only  in  cases  of  boundary.  It 
is  believed  that  there  ia  no  case  where  a  suit 
has  been  brought,  at  any  time,  on  bills  of  credit 
against  ■  State:  and  it  is  certain  that  no  suit 
could  have  been  maintained  on  this  ground 
prior  to  tbe  Constitution." 
riT1  "^^  '""^  ^  accepted  as  a  point  of  departure 
unquestioned,"  said  Mt.  Juttiee  Miller,  in  Cun- 
ningham T.  Maeon  dk  B.  R.  Co.,  100  U.  S.  446, 
461  [37:  9021.  "that  neither  a  State  nor  tbe 
United  States  can  be  sued  as  defendant  in  any 
court  in  this  Counuy  without  their  cooseni, 
except  In  the  limited  class  of  cases  in  which  a 
State  may  be  made  a  parly  in  the  Supreme 
C<ourt  of  tbe  United  States  by  rirtue  of  the 
orifrinal  jurisdiction  cooferred  on  this  court  by 
tbe  Constitution. " 

Undoubtedly  a  State  may  be  sued  by  its  own 
consent,  as  was  the  case  In  Ourran  r.  Arkan- 
909,  &6  U.  8.  15  Bow.  804,  809  [14:  706,  7061, 
and  in  CloTk  v.  Barnard,  108  U.  8.  486,  447 
[27:  790.  788].  Tbe  suit  in  tbe  former  case 
was  prosecuted  by  virtue  of  a  state  law  which 
the  Legislature  passed  to  conformity  to  the 
Constitution  of  that  State.  But  this  court  de- 
cided. Id  Ban  t.  Arkansas,  61  U.  8.  20  How. 
637  [IS:  991],  that  tbe  State  could  repeal  that 
law  at  any  time;  thut  it  was  not  n  contract 
within  tbe  terms  of  tbe  Constitution  prohibit- 
ing tbe  passage  of  slate  laws  impairing  the 
obligation  of  a  contract.  In  that  case  tbe  law 
allowing  tbe  State  to  be  sued  was  modified, 
pending  certain  suits  against  tbe  State  on  its 
Donda,  so  as  to  require  the  bonds  to  be  filed  in 
court,  which  was  objected  to  as  an  unconstitu- 
tional chauge  of  the  law.  C?iief  Justice  Taney, 
delivering  the  opinion  of  tbe  court,  said:  "It 
h  an  established  principle  of  jurisprudence  in 
all  civilized  nations  that  tbe  sovereign  cannot 
be  sued  in  its  own  courts,  or  in  any  olher, 
wilhoutits  consent  and  permission;  butitmay, 
if  it  thinks  proper,  waive  this  privilege  and 

Eermit  itself  to  be  made  a  defendant  in  a  suit 
y  individuals,  or  bv  another  State.  And  as 
this  permission  is  altogether  voluntary  on  the 
part  of  tbe  sovereignty,  it  follows  that  it  mav 
prescribe  tbe  terms  and  conditious  on  which  it 
consents  to  be  sued,  and  the  manner  in  which 
the  suit  shall  be  conducted;  and  may  withdraw 
its  consent  wfaenever  it  may  suppose  that  jus- 
tice to  tbe  public  requires  it.  .  .  .  The 
prior  law  was  not  a  contract.  It  was  an  ordi- 
nary Act  of  legislation,  prescribing  the  condi- 
tions upon  which  the  State  consented  to  waive 
the  privilege  of  sovereignty.  It  contained  no 
Btipulatlon  that  these  regulations  should  not  be 
modified  afterwards  if,  upon  experience,  it 
was  found  that  further  provisions  were  neces- 
[18]  "^T  to  protect  the  public  interest;  and  no  such 
contract  can  be  implied  from  tbe  law,  nor  can 
this  court  Inquire  whether  the  law  operated 
hardly  or  unjustly  upon  tbe  parties  whose  suits 
were  then  pending.  That  was  a  question  for 
the  consideration  of  the  Legislature.  They 
might  have  repealed  tbe  prior  law  altogether, 
and  put  an  end  to  the  jurisdiction  of  their 
courts  in  suits  against  the  State,  if  they  bad 
thought  proper  to  do  so,  or  prescribe  new  con- 
ditions npMi  which  tbe  suits  might  still  be  al- 


lowed  to  proceed.  In  exercising  this  pow« 
tbe  State  violated  no  contract  with  the  parties.'* 
The  same  doctrine  was  held  Id  MemjMi*  ^  C. 
B.  Co.  V.  Tennessee,  101  U.  S.  837,  339  [23: 
960,  U61J;  South  A  N.  A.  R.  Go.  v.  Alabama, 
101  U.  S.  333  [26:  973],  and  BxparUAm, 
128  U.  S.  443.  606  [81:  210,  2291. 

But  besides  the  presump^n  toat  no  anoma- 
lous and  unbesrd-of  proceedings  or  snits  wen 
Intf  iided  to  be  raised  up  by  tbe  Constitutioa— 
anomalous  and  unheard  of  when  the  Constitu- 
tion was  adopted — on  additional  reason  why 
tbe  jurisdiction  claimed  for  tbe  circuit  court 
does  not  exist  is  the  language  of  the  Act  ot 
Congress  by  which  its  jurisdiction  Is  ccnfcrred. 
The  words  are  these:  "The  circuit  courts  of 
the  United  States  shall  have  original  cogoizonce, 
concurrent  with  the  courts  of  tbe  several 
States,  of  all  suits  of  a  civil  nature,  at  common 
law  or  in  equity,  .  .  .  arising  under  the 
Constitution  or  laws  of  tbe  Uuiicd  States,  or 
treaties,"  etc. — "concurrent  with  the  courts  al 
the  several  States."  Does  not  this  qualiUcatitm 
show  that  Congress,  in  leglshiting  to  carry  the 
Constitution  into  effect,  did  not  intend  to  in- 
vest its  courls  with  any  new  and  strange  juris- 
dictions? The  state  courts  have  no  power  to 
entertain  suits  by  individuals  against  a  State 
'Without  its  consent.  Then  how  does  tbe  cir- 
cuit court,  having  only  concurrent  jurisdiction, 
acquire  any  such  power?  It  is  true  that  tbe 
same  qualification  existed  In  the  Judicinry  Act 
of  1789,  which  was  before  the  court  in  C/iu- 
holm  V.  Oeorgia,  and  the  mnjority  of  tbe  court 
did  not  think  that  it  was  sufficient  to  limit  tbe 
jurisdiction  of  the  circuit  court.  Jusliee  Ire- 
dell thought  differently.  In  view  of  the  man- 
ner in  which  that  decision  was  received  by  the 
country,  tbe  adoption  of  the  11th  Amendment, 
the  light  of  histOF}-  and  tbe  reason  of  the 
thine,  we  think  we  are  at  lit)erty  to  prefer 
ties  Iredell's  views  in  this  regara. 

Some  reliance  Is  placed  by  the  plaintiff  upon 
the  ot>aervations  of  Chi^  Justice  Marshall,  in 
Cohens  v.  Virginia.  19  U.  8.  8  Wheat.  264. 
410  [5;  257,392].  The  chief  justice  was  there 
considering  the  power  of  review  exercisable 
by  this  court  over  the  judgments  of  a  state 
court,  wherein  It  might  oe  necessary  to  make 
the  State  itself  a  defendant  in  error.  He 
showed  that  this  power  was  absolutely  neces- 
saiy  In  order  to  enable  the  judiciary  of  the 
United  States  to  take  cognizance  of  all  cases 
arising  under  the  Constitution  and  laws  of  the 
Ignited  States.  He  also  showed  that  making 
a  State  a  defendant  in  error  was  entirely  dif- 
ferent from  suing  a  State  in  an  original  action 
in  prosecution  of  a  demand  against  it.  and  was 
not  within  the  meaning  of  tlie  11th  Amend- 
ment; that  the  prosecution  of  a  writ  of  error 
against  a  State  was  not  tbe  prosecution  of  a 
suit  in  the  sense  of  that  Amendment,  which 
had  reference  to  tbe  prosecution  by  suit  of 
claims  against  a  State.  "Where,"  said  tbe 
chief  justice,  "a  State  obtains  a  judgment 
against  an  individual,  and  the  court  rendering 
such  judgment  overrulesadefensc set  up  under 
the  Constitution  or  laws  of  the  United  Stales, 
the  transfer  of  this  record  into  tbe  supreme 
court  for  tbe  sole  purpose  of  Inquiring  whether 
the  judgment  violates  the  Constitution  of  tba 
United  Stales  can,  with  no  propriety,  we  think, 
be  deoomtnated  a  suit  commenced  or  proas- 
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cuted  apiinst  (he  State  whose  ludgment  It  so 
far  Tc-«zaiiiiDe<t  Notbiag  Is  demanded  from 
the  State.  No  claim  against  It  of  any  descrip- 
lion  is  asserted  or  prosecuted.  The  party  is 
not  to  be  restored  to  tlie  possession  of  any- 
thiog.  .  .  .  He  only  asserts  the  consiitu- 
ttonal  right  to  have  bis  defense  examined  by 
that  tribunal  whose  province  it  b  to  construe 
the  Constitution  and  laws  of  tlie  Union. 
.  .  .  The  point  of  view  in  which  this  writ 
of  error,  with  its  citHlion,  has  been  considered 
uniformly  in  tbe  courts  of  tbe  Union  baa  been 
well  illustrated  by  a  reference  to  the  course  of 
this  court  in  suits  instituted  by  the  United 
Statea.  Tbe  uDiveraally  received  opinion  is, 
that  no  suit  can  be  commenced  or  pro^uted 
against  the  ttnited  States;  that  the  Judiciary 
Act  does  not  authorize  such  suits.  Yet  writs 
of  error,  accompanied  with  citations,  have  uni- 
formly issued  for  the  removal  of  judgments  in 
favor  of  tbe  United  Stales  into  a  superior 
court.  ...  It  has  never  been  auggeaied 
that  such  writ  of  error  was  a  suit  against  the 
United  Stales,  and  therefore  not  within  tbe 
jurisdiction  of  the  appctlnte  court." 

After  thus  showing  by  incontestable  argu- 
ment that  a  writ  of  error  to  a  judgment  re- 
covered by  a  Stale,  in  which  the  State  is  nec- 
essarily tbe  defendant  In  error,  is  not  a  suit 
commenred  or  prosecuted  against  a  State  in 
the  sense  of  tbe  Amendment,  he  added  that 
if  the  court  were  mistaken  in  this.  Its  error 
did  not  affect  that  case,  because  the  writ  of 
error  therein  was  not  prosecuted  by  "a  citizen 
of  another  State"  or  "of  any  foreign  state," 
and  so  was  not  affected  by  the  Amendment; 
but  was  governed  by  tbe  general  grant  of  ju- 
dicial power,  as  extending  "to  all  cases  arising 
under  tbe  Constitution  or  laws  of  the  United 
States,  without  respect  to  parties."  Page  413 
[S93I. 

It  must  be  conceded  that  tbe  lost  observation 
of  tbe  chief  Justice  does  favor  the  argument 
of  the  plaintilT.  But  the  observation  was  un- 
neceitsary  to  the  decision,  and  in  tbat  sense 
extra^ndieiai,  and,  though  made  by  one  who 
seldom  used  words  without  due  reflcctioD, 
ought  Dot  to  oiitweieb  the  important  consider- 
ations referred  to  wliich  lead  to  a  different  con- 
elusion.  With  regard  to  tbe  question  then  be- 
fore tbe  court,  it  may  be  observed  timt  writs 
of  OTor  to  judgments  In  favor  of  the  crown, 
or  of  the  State,  had  been  known  to  tbe  law 
from  Ume  immemorial,  and  had  never  been 
considered  as  exceptions  to  the  rule  that  an 
action  does  not  lie  against  the  sovereign. 

To  avoid  misapprehension  it  may  l»  proper 
to  add  tbat  although  the  obligations  of  a  State 
rest  for  their  performance  upon  its  honor  and 
good  faith,  and  cannot  be  made  tbe  subjects  of 
judicial  cognizance  unless  the  State  consents 
to  be  sued,  or  comes  Itself  into  court,  yet 
where  property  or  rights  are  enjoyed  under  a 
grant  or  contract  made  by  a  Slate,  they  cannot 
wantonly  be  invaded.  Whilst  the  State  can- 
not  be  compelled  by  suit  to  perform  its  con- 
tracts, any  attempt  on  its  part  to  violate  prop- 
erty or  rights  act^uired  under  its  contracts,  may 
be  judicially  resisted;  and  any  law  impairing 
tlie  obligation  of  contracts  under  which  8U<£ 
property  or  rights  are  held  is  void  and  power- 
less to  affect  their  enjoyment. 

U  la  not  neceiBaiy  tliat  we  should  enter  upon 
U4  V.& 


an  examination  of  the  reason  or  expediency 
of  the  rale  which  «zempts  a  sovereign  State 

from  prosecution  in  a  couri  of  justice  at  the 
suitor  individuals.  This  is  fully  discussed  by 
writers  on  public  law.  It  is  enough  for  us  b) 
declare  its  existence.  Tbe  legislative  depart- 
ment of  a  State  represents  its  polity  and  its 
will,  and  is  called  upon  by  the  highest  de- 
mands of  natural  and  political  law  to  preserve 
justice  and  judgment,  and  to  hold  inviolate  the 
public  obligations.  Any  departure  from  this 
rule,  except  for  reasons  most  cogent  (of  which 
the  Legislature,  and  not  the  courts,  is  the 
judge),  never  fails  in  the  end  to  incur  the 
odium  of  the  world,  and  to  bring  lasting  in- 
jury  n  pon  the  State  Itsdf.  But  to  deprive  the 
Legislature  of  tiie  power  of  judging  what  tbe 
honor  and  safety  of  the  State  may  require, 
even  at  the  expense  of  a  temporary  failure  to 
discharge  the  public  debts,  would  tie  attended 
with  greater  evils  than  such  failure  can  cause. 
The  judgment  of  the  Circuit  Court  iiaj^mgiL 

Mr.  JuaUce  Haxlan,  concurring: 
I  concur  with  tbe  court  in  holding  that  % 
suit  directly  agninst.a  State  one  of  its  own 
Qiiizens  is  not  one  to  which  the  jodidal  power 
of  the  United  States  extends,  unless  the  State 
itself  consents  to  be  sued.  Upon  this  ground 
alone  I  assent  to  the  judgment  But  I  cannot 
give  my  assent  to  maoy  things  said  in  the  opin- 
ion. The  comments  made  upon  the  decision 
in  Chitholm  v.  Qeorgia  do  not  meet  my  ap- 
proval They  are  not  necessaiy  to  the  deter> 
minadon  of  tbe  present  case.  Besides,  I  am 
of  opinion  that  the  decision  in  tbat  case  was 
based  upon  a  sound  interpretation  of  the  Con- 
stitution as  that  instrament  then  was. 


THE  STATE  OP   NORTH  CAROLINA 
and  WILLIAM  P.  ROBERTS,  Audil- 
or  of  the  Statb  of  North 
Carolina,  Appta., 

V. 

ALFRED  H.  TEMPLE. 

(Bee  B.  CL  Baporterls  ed.  tt-«L) 

Suit  t^inst  auditor  it  against  the  State — tuit 
agaiiM  State  wnnot  be  maintained  by  a  eU^ 
ten  thereof. 

1.  A  suit  BfTBlnat  the  auditor  of  a  State  to  oompel 
the  raising  a  tax  to  pay  Interest  on  tbestate bonds 
fa  vlrtuaU^'aauftaflaiDBttlie  State. 

2.  A  suit  cannot  be  maintained  In  tbe  otrouitoonrt 
against  a  State  bjr  a  oltlien  thereof. 

{No.  892.1 

Argued  Jan.  SS,  $S,  1890.  Decided  Mareh 8, 1890. 

APPEAL  from  a  decree  of  the  Circuit  Court 
of  the  United  States  for  the  Eastern  DIa- 
trict  of  North  Carolina  that  the  State  of  North 
Carolina,  defendant,  Is  Indebted  to  the  said 
Alfred  H.  Temple,  plaintiff,  for  the  amount  of 
coupons  of  state  boons  and  interest,aiid  tbat  said 
State  pay  same  to  said  Temple;  and  also  that 
the  said  William  P.  Roberta,  as  Auditor  of  tbe 
State,  execute  tbe  State  Act  of  Jan.  89. 1889, 
raising  taxes  to  pay  sueh  amount. 

Nom— ^  to  when  SMee  eon  h«  MMd.'iutfo  by 
Statea.— Me  noU  to  Hans  v.  LouisiaDa,  ante,  p.  M2. 
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Od  certificate  of  dlvisioo  of  opinioo.  Detreg 
reverted  and  eaute  remanded  mtA  inetruetioM 
to  (iiemixa  the  tvit. 

The  facts  are  stated  Id  the  oplDion. 

Meaen.  R.  H.  Battle.  T.  F.  DauJmn, 
Tfiomas  Ruffln  and  John  W.  GraluuB,  for 
appellants: 

Tbc  Eiog  of  England  was  not  suable  In  the 
courts  of  that  country  except  where  bis  con- 
tent had  been  given  on  petition  of  rifiht. 

U.  8.  V.  Lee.  106  U.  8. 196  (27: 171);  Bankere 
Case  {Rex  v.  Hornby),  5  Mod.  29;  Smith  v. 
Vpton,  fl  Man.  4  Gr.  251;  Thonuu  v.  Beg.  L. 
R.  10  Q.  B.  31;  Wiiufwr  A  A.  R.  Co.  t.  Beg. 
L.  R  U  App.  Cas.  607. 

Tbe  ezempiloo  of  the  United  States,  and  of 
the  several  States,  from  being  subjected  as  de- 
feofianta  to  ordinary  actions  in  the  courts.  Is  an 
estftblished  doctrine  of  (his  court. 

Heera  v.  ATkaneat,  81  U.  B.  20  How.  527  (15 : 
991);  Board  of  Liquidation  v.  MeComb,  92  U.  S. 
681  (28:  623);  AUen  v.  Bolt.  AO.B.C0. 114  U. 
S.  815  (29:  201);  roupon  Catea,  114  U.  S.  277, 
278  (29;  187);  mchoti  V.  U.  S.  74  U.  8.  7  Wall. 
122  (18:  125). 

Where  any  breach  of  public  faith  on  the  part 
of  a  Stale  is  complainea  of,  the  only  power  to 
give  relief  is  its  Legislature. 

Cunniitgham  v.  Macon  dt  B.  R.  Co.  109  TJ. 
8.  446  (27;  992);  Bank  of  Washington  v.  fitate, 
61  U.  S.  20  How.  630  (15:  998). 

This  court  will  not  entertain  Jurisdiction  of 
an  action,  the  purpose  of  which  ia  to  constrain 
a  Btate  officer  to  disobey  the  positive  orders  of 
the  supreme  political  power  of  bis  State. 

Louisiana  v.  Jnmel,  107  U.  8.  711  (27:  448); 
Bagood  v.  SouUiem,  117  U.  S.  62  (29:  805). 

The  reason  that  no  express  protection  was 
given  to  the  States  against  suits  by  their  own 
citizens  was,  as  declared  by  Justice  Br.idley  in 
Marpev.  Pareone,  114  U.  8.  825  (29:  205),  be- 
cause 00  jurisdiction  in  such  cases  bad  ever 
been  granted,  under  the  Constitution,  to  tbe 
courts  of  the  United  Stales,  or  any  of  them, 
and  it  waa  not  tberefote  deemed  necessary  to 
prohibit  iu 

This  is  an  action  against  the  State  by  name, 
In  wbich  Its  creditor  Is  seeking  to  compel  spec- 
iflcally  the  performance  of  its  contract  by  proc- 
ess of  law,  and  to  compel  officers  of  the  Slate 
to  do  certain  actswbicb,  in  themselves,  amount 
to  a  performaoce  of  its  contract  bj  tbe  State. 
It  falls,  therefore,  clearly  under  the  ban,  as 
laid  down  in  Antoni  v.  Oreenhovi,  107  U.  8.  769 
(27:  468),  as  distinguished  from  Poijuiexler 
Gretnhoui,  114  U.  8.  272  (29:  188). 

Mesgrti.  S.  F.  PhlUlpa  and  E.  I*.  Andrews, 
for  HpiH'lIee: 

A  debt  by  the  government  creates  a  right  of 
projwrty. 

Conugyt  v.  Vatae,  26  U.  8. 1  Pet.  198(7: 108); 
Mitftor  V.  Metz,  41  U.  S.  16  Pet.  221  (10:  948); 
Erain'i  Case.  97  U.  8.  892(24:  1065);  Phdpe  v. 
McDonald,  99  U.  S.  298  (25:  478);  &iehman  v. 
Lawaon.  109  U.  8.  659  (27:  1087). 

A  petition  of  right  is  in  the  nature  of  an  action 
•gainst  the  £ing  or  of  a  writ  of  right  for  the 
party,  though  cbattcls,  real  or  personal  debto 
or  unliquidated  damages  may  oe  recovered 
under  It. 

Danlell.  Ch.  PI.  and  Pr.  (ed.  1846)  chap.  84, 
2;  Monekton  v.  Atty  Gen.  2  Macn.  &  0.  412; 
anoing,  Exch.  Pr.  (ed.  1827}  84;  U.  S.  T. 


CKeefe,  78  U.  8.  11  WalL  178  (M:  181)i  Saw 
ler'e  Case,  A  Coke,  Ul>. 

By  incurring  a  debt  tbe  government  not  onlv 
creates  a  right,  but  such  a  right  as  Is  necessarily 
atten('''d  by  a  remedy  in  court. 

Hartman  v.  Greenkow,  102  U.  8.  675  (26* 
2':2):  SendaWa  Caat.  87  U.  8.  12  Pet.  615(9: 
1217);  Be  parts  Yirsinia,  100  U.  8.  848  (85: 
679). 

Petition  of  right  la  a  remedy  against  the 
crown  for  debt,  as  well  as  for  disseisins. 

ThojTUia  V.  Beg.  L.  R.  10  Q.  B.  81;  The 
Uherty  of  the  tyubject,  8  How.  St.  Tr.  60-230; 
Aa/iby  v.  White,  14  How.  8U  Tr.  695;  Jeniina 
(Piiat  Century)  OwXZ/.;  1  Bxown.I^rl.  Cat. 
46:  4  Inst.  21. 

Petition  of  right  waa  also  employed  In  Eng- 
land to  obtain  tbe  crown's  permission  for  pro- 
ceedings to  avoid  its  charters  and  letters-patent 
wberever  tliese  conQictod  with  private  right  and 
was  ex  debito  juatitia. 

Smith  V.  Dpton,  6  Mao.  &  Gr.  861. 

Tbe  English  King  in  early  times  was  coerce- 
alile  before  tbe  courts,  even  by  writ,  like  his 
subjects. 

Tbc  Mirror  of  Justices,  4. 10,  225;  3  BI.  Com. 
271;  Stephen,  PI.  App.  note  «;  2  Inst.  855;  1 
Dan.  Ch.  Pr.  chap.  8;  Be  Baron  DeBode,  S 
Pbill.  Ch.  66;  Smith  v.  Upton,  6  Man.  &  Gr. 

251. 

Some  recentEnglish  cases  of  petition  of  ricbt 
are  as  follows:  Windaor  A  A.  R,  Co.  v.  n^. 
L.  R.  11  App.  Cas.  607;  Beg.  v.  DovtTe,  L.  R. 
9  App.  Cas.  745;  TJwmas  v.  Reg.  L.  R  10  O. 
B.  81:  &  Reg.  and  Von  Frantziva.  2  De.  G.  3t 
J.  126;  Tobir,  v.  Reg.  16  C.  B.  N.  S.  810;  Feather 
V.  Beg.  6  Best  &  8.  257;  Viacvunt  Canterbury 
V.  AUy  Gen.  1  Pbill.  Cb.  306;  Monekton  v.  Atty- 
Oen.  2  Macn.  &  G.  402;  ^'^A  v.  Beg.  L.  R.  7 
Excfa.  860;  Be  Bode  v.  R^.  8  H.  L.  Cas.  449; 
Ruatomjee  v.  Reg.  L.  R  2  Q.  B.  Div.  69; 
Churchward  v.  Beg.  L.  R  1  Q.  B.  178;  Kirk-<f. 
Reg.  L.  R  14  Eq.  558;  Palmer  v.  Hutdiinaon. 
L.  R  6  App.  Cas.  619;  /rtn'n  v.  Orey,  8  Po&t. 
68B. 

Tbe  amenability  of  high  executive  oflBcersIn 
North  Carolina  to  tbe  writ  mandamus  in  cases 
otherwise  proper  for  its  insue  ia  established. 

CotUn  V.  BUia,  7  Jones,  L.  54.1;  W  iley  v. 
WoHh,  Pbill.  L.  (N.  C.)  171;  Universily  R.  Oo. 
T.  Holden,  63  N.  C.  410;  Narthweatern  N.  C.  R. 
Co.  T.  Jenkins,  66  N.  C.  178;  Boner  y.  Adama, 
65  N.  C.  6S9;  King  v.  Buntgr,  65  N.  C.  608; 
Bayne  v,  Jenkins,  86  N.  C.  856;  BaO^  v. 
CaldweU,  68  N.  C.  472;  Ralei^  A  A.  A.  L.  R. 
Oo.  V.  Jenkins,  68  N.  C.  502;  Belmont  v.  Beilly, 
71  N.  C.  260;  WiUon  v.  Jenkins,  TO  N.  C.  5; 
Biehmond  A  D.  R.  Co.  v.  Bregden,  74  N.  C. 
707:  Moors  v.  Roberta,  87  N.  C.  11:  ."haffer  r. 
Jenkins,  73  K.  C.  876. 

Tbe  objects,  the  verbiage  and  the  spirit  of 
the  Constitution  authorize  the  federal  courts  to 
protect,  and  enforce  against  the  States,  any 
rigbts  arising  under  the  Constitution,  In  favor 
of  any  litigant.  * 

Jameson,  118, 116;  McMaster's Historyof  U. 
8.  22. 583;  Martin  v.  Bunter,  14  U.  8.  1  Wlieat. 
881-348(4:  106.  111). 

The  decisions  rendered  since  tbc  Amendment 
maintain  the  plenitude  of  tbe  subject  matter 
jurisdiction  over  States. 

Cohens  v.  Virginia,  19  U.  8.  6  Wheat.  264 
(6:  257):  Amea  v.  Kanaaa,  111  U.  8.  4(»-473 
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(28:  iSS.my.Jfarret/v.  a»».S0Fed.Bep.411, 
4H;  Han$  v,  Zauin'aTta,  34  Fed.  Bep.  SX 

The  opinion  fn  this  last  case  clles  Loviaiana 
T.  Jumel.  107  U.  S.  711  (27:  448);  The  Federal- 
ly (ed.  1818)  No.  81;  2  Elliot's  Debates,  300. 

Tbe  refusal  lo  collect  the  special  tax  iBQoder 
color  of  Acta  of  North  Caroluia  In  violation  of 
the  Cknutltntloii. 

White  T.  Gmnhew,  114  C.  S.  t»07  (29: 199). 

Mr.  JuMm  Bradlej  deliTend  the  Ofdnlon 

of  tbe  court: 

This  suit  was  commeoced  In  tbe  Circuit 
Court  of  tbe  United  States  for  tbe  Eastern  Dis- 
trict of  North  Carolina  t^bUl  in  eqnitj  flJed 
by  Alfred  H.  Temple,  a  dtfzen  of  North  Caro- 
lina, on  behalf  of  himself  and  other  bonflfaold- 
erg  In  like  iDterest,  against  the  Stale  of  North 
Carolioa  and  WUliam  P.  Boberts,  tbe  auditor 
of  said  Stale.  The  object  of  the  bill  Is  to  com- 
pel said  State  and  its  officials,  including  the 
auditor,  to  execute  and  cany  Into  effect  a  cer- 
tain Statute  of  the  State,  passed  January  29, 
1869,  which  provided  for  nlsing  taxes  to  pay 
the  interest  on  certafa  bonds  of  tbe  State,  culed 
"special  tax  bonds  of  the  State  of  North  Cuo- 
linn,"  issued  under  the  provisions  of  said  Act, 
and  held  by  the  plaintiff  and  others.  In  otlier 
words,  it  is  a  suit .  in  the  nature  of  a  bill  for  a 
•pedflo  performance  of  a  contract,  brought  to 
compel  the  State  of  North  Carolina  to  lalae  a 
tax  for  the  payment  of  tbe  arrears  of  ir  terest 
due  00  the  state  bonds  held  by  the  plaintiff  and 
Othera. 

Tbe  Act  referred  to  authorized  a  subscription 
on  the  part  of  the  State  of  $4,000,000  of  the 
capiUl  stock  of  Tbe  Wilmington,  Charlotte 
and  Rutherford  Railroad  Company,  and  tbe 
Issue  of  state  bonds  for  the  payment  thereof, 
payable  thir^  years  after  date,  with  interest  at 
six  percent  per  annum,  payable  semi-aD Dually, 
to  be  represented  by  coupons.  The  subscrip- 
tion was  made  and  8,000  of  the  V)nd8,  for 
91 ,000  eacb.  were  Issued,  of  which  tkie  bonds 
of  the  plaintiff,  which  constitute  the  ground  of 
the  present  stdt,  are  a  part. 

By  tbe  sixth  section  ct  tbe  Aet  it  waa  i«o> 
Tided  as  follows: 

"Sec.  6.  For  the  purpose  of  providing  for 
the  payment  of  tbe  interest  upon  the  wnds 
ijereby  authorized  and  the  principal  at  its  ma- 
turity, an  annual  tax  of  one  eighth  of  one  per 
cent  is  hereby  imposed  upon  all  the  taxable 
property  of  the  State,  which  shall  be  levied, 
wllccted  and  paid  into  the  state  treasury  as 
other  public  taxes,  and  tbe  surplus,  after  pay- 
ing the  interest,  shall  be  invested  in  aecunties 
oithe  United  States  or  other  safe  securitiee  and 
kept  as  a  sinking  fund  for  the  payment  of  the 
pnncipal  money  at  maturity." 

The  bill  alleges  that  tbe  plaintiff  la  the  bona 
fide  holder  of  ten  of  said  boods  (giving  their 
numbers),  and  that  the  over-due  coupons  at- 
tached thereto,  unpaid;  amount  to  (V.OOO;  that 
in  tbe  year  1869  Uie  collection  of  the  special 
tax  was  duly  made,  and  a  portion  of  the  cou- 
pons was  paid :  >iat  that  in  the  month  of  Jan- 
uary, 1870,  and  while  large  amounts  of  money 
arising  from  tbe  collection  of  the  special  tax 
aforesaid  remained  in  the  hands  of  the  state 
treasurer,  applicable  to  tbe  payment  of  said 
coupons,  the  State  of  North  Condina,  in  viohi- 
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Uon  of  tbe  Constitution  of  the  United  States, 
did  by  legislative  resolution  direct  the  appro- 
priation of  the  said  moneys  then  in  the  hands 
of  tbe  treasurer  to  other  purposes;  and  that 
after  all  of  said  3,000  bonds  had  beeu  issued 
according  to  law  the  State  of  North  Carolina 
undertook  to  Impair  the  obligation  of  tbe  con- 
tract, and  to  that  end,  on  the  20th  of  Januarv. 
1870,  formally  enacted  the  following  resolution; 

"Betehed,  That  the  treasurer  be  inatructerl 
and  directed  not  to  pay  any  more  interest  on 
the  special  tax  bonds  until  authorized  and  di- 
rected so  to  do  by  this  General  Assembly." 

That  to  the  same  end.  upon  the  Slh  of  3farcb. 
1870,  the  State  alio  paaed  an  Act  declaring  as 
follows: 

"Section  1.  TheOeQeralAsseroblyof North 
Carolina  do  enact  that  all  Acts  passed  at  tbe 
last  session  of  this  Legislature  making  appro 
priations  to  railroad  companies  be,  and  the 
tame  are  hereby,  repealed;  that  all  bonds  of  the 
State  which  have  been  issued  under  tbe  said 
Acts  now  In  the  henda  of  any  president  or 
other  officera  of  tbe  corporatloo  be  immediately 
returned  to  the  treasurer. 

"Sec. 2.  The  moneys  In  the  state  treasurv 
which  were  levied  and  collected  under  the  pro'- 
visioos  of  the  Acts  mentioned  in  section  one  of 
this  Act  are  hereby  appropriated  to  the  use  of 
tbe  state  government,  and  shall  be  credited  to 
the  counties  of  the  State  upon  the  tax  to  be  as- 
sessed for  the  year  one  thousand  eight  hundred 
and  seventy,  In  proportion  to  tbe  amounts  col- 
lected from  them,  respectively." 

That  with  the  same  view,  upon  the  28d  of 
November,  1874,  the  General  Assembly  passed 
an  Act  containing  tbe  following  provisions 

"Sea  2.  That  tbe  treasurer  shall  not  pay  or 
discharge  any  claim  for  interest  upon  any 
portion  of  tbe  bonded  debt  of  this  State,  ex- 
cept as  hereinafter  provided  for  bv  law. 

"Sec.  8.  That  (be  auditor  shall  not  audit  or 
recognize  any  claim  for  principal  or  interest 
upon  any  portion  of  the  bonded  debt  of  this 
State  heretofore  made  or  pretended  to  be  made 
by  authority  of  this  State,  except  as  hereafter 
provided  for  by  law. 

*'  Sec.  4.  That  any  money  In  or  which  may 
be  paid  into  the  treasury  on  account  of  special 
taxes  heretofore  levied  for  the  payment  of  the 
interest  on  bonds  or  pretended  bonds  of  this 
State  is  hereby  transferred  and  appropriated 
to  the  general  fund." 

That  in  like  connection,  on  the  third  day  of 
November,  1680,  the  following  Constitutional 
Amendment  was  .dopted  by  the  State: 

"  Nor  shall  the  General  Assembly  assume  or 
pay  or  auiliorize  the  collection  of  any  tax  to 
pay,  either  directly  or  indirectly,  expressed  or 
implied,  any  debt  or  bond  incurred  or  issued 
by  authority  of  the  convention  of  tbe  yi-nr 
1868,  or  any  debt  or  bond  incurred  or  issued 
by  the  Legislature  of  the  year  1868,  at  its  spe- 
cial session  of  ^868,  and  at  Its  regular  session  of 
1808  and  1869  and  1870,  except  tbe  bonds  Issued 
to  fund  the  interest  of  the  public  debt,  unle^^s 
the  purposing  to  pay  the  same  shall  have  been 
submitted  to  tbe  people  or  by  them  ratified,  by  {2S] 
the  vole  of  a  majority  of  qualified  voters  of  tbe 
Stale  at  a  regular  election. held  for  that  pur- 
pose." 
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The  bill  farther  alleges  that  siDce  the  80th 
day  of  Jaouanr,  1870,  ooneof  the  coupons  be- 
lonRinK  to  laid  bonds,  vhlch  have  fallea  due, 
have  been  paid,  tboueh  payment  of  the  same 
has  been  dulv  demiuiaed;  that  the  above  men- 
tioned special  taxes  have  not  been  collected; 
that  none  of  the  contracts  performabte  under 
said  Act  of  January  39,  1869,  have  been  per- 
formed, and  that  the  eoveroment  of  the  State 
baa  constantly  enforced  upon  its  offlcfals  com- 
pliance with  the  subsequent  nnllifying  enact- 
ments above  set  forth. 

The  bill  then  avers  that  by  virtue  of  the 
movislons  of  the  Consliiution  of  North  Caro- 
lina and  of  the  said  Act  of  the  General  As- 
sembly of  January,  1869,  and  of  the  issue  of 
bonds  tbereunder,  a  contract  was  cmistltuted 
between  the  State  and  the  holders  of  said  bonds 
which  was  In  the  same  connection  a  contract 
cKcuted  by  said  State,  by  the  levying  of  the 
tax  and  the  oominittiag  of  its  collection  to  state 
taxine  officials  and  (he  direction  to  other  state 
officiaufor  the  regular  payment  of  the  coupons 
and  the  investment  of  tnc  surplus  arising  from 
the  taxes  iolgood  securities,  to  be  kept  aa  a 
sinking  fund  for  the  payment  of  the  principal. 

It  further  avers  that  the  Statutes  of  North 
Carolina,  hereinbefore  set  forth,  which  attempt 
to  impair  the  contract  in  question,  have  not 
taken  legal  effect  for  the  reason  that  the  said 
laws  are  violations  of  the  Constitution  of  the 
United  Btates,  both  In  Its  contract  clause  and 
in  the  Fourteenth  Amendment  thereto. 

After  showing  the  manner  of  levyiog  taxes 
in  North  Carolina,  and  several  matters  as 
grounds  of  equitable  Jurisdiction,  the  bill  prays, 
amongst  other  things,  that  the  respondents  be 
perpetually  enjoined  from  obstructing  or  Im- 
peding the  collection  and  payment  of  the  spe- 
cial tax  in  quesiion;  and  that  the  ref^pondent, 
the  State  of  Korih  Carolina,  its  executive  agents 
and  officials,  and  William  P.  Roberts,  the  au- 
ditor of  the  State,  be  decreed  to  execute  the 
said  Act  of  January  29, 1869,  and  to  cause  the 
proper  statutoir  lists  to  be  sent  to  the  boards  of 
rounty  commissioners  containing  provieions 
for  the  special  tax  above  descriDea;  and  for 
general  relief. 

A  subpena  was  issued,  and  served  upon  the 

fDvemor,  attorney-general  and  auditor  of  the 
tale.  The  attorney-general,  on  behalf  of 
the  State,  filed  a  motion  to  dismiss  the  bill  as 
against  the  State,  alleging  that  the  Slate  did  not 
wnsent  to  be  k  fMTty  defendant.  The  auditor 
lied  a  demnner  to  the  bill,  on  the  ground  tliat 
ay  the  showing  of  the  bill  itself  he  bad  no  per- 
sonal interest  In  the  matters  complained  of,  and 
that  the  bill  la  against  hf  m  In  bis  official  capac- 
ity only,  and  requires  him  as  an  officer  of  the 
State  to  act  contrary  to  the  commands  of  the 
Legislature  of  the  State,  in  raising  money  by 
taxation. 

On  the  main  question,  the  circuit  Judge  and 
the  district  Judge,  who  held  the  court,  were 
opposed  In  opinion,  the  opinion  of  the  former 
being  in  favor  ol  the  complainant;  In  pursu- 
ance of  which  the  following  decree  was  made, 
lowit: 

"Thia  flHM  coining  on  In  be  beard,  the  par- 
tiea  named  as  defendant  thereto,  by  thdr 
counsel,  UDOiuoe  to  the  court  that  they  wUl 
not  farther  jimA  or  nnawer  thereto,  but  .wlQ 
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abide,  the  one  by  its  motion  and  the  other  by 
his  demurrer;  that  they  also  waive  Uw  taking 
of  any  account  In  regard  to  the  coupons  if 
leged  by  the  plaintiff  to  be  by  him  held. 

"Whereupon  it  Is  declared  by  the  court  that 
the  said  Slate  of  North  Carolina  is  Indebted  to 
the  said  Alfred  H.  Temple  for  coupons  held  by 
him  as  in  his  bill  alleged,  aud  now  by  him  de- 
posited with  the  clerk  of  this  court,  to  the 
amount  of  nine  thousand  nine  hungred  dol- 
lara,  principal  money,  together  with  five 
thousand  five  hundred  and  forty-flve  dollars 
for  interest  due  thereon  up  to  tbe  present  term 
of  this  court,  and  also  for  Interest  upon  said 
principal  money  until  paid,  which  amounts  the 
said  State  ta  hereby  adjudged  and  decreed  to 
pay  to  tbe  said  Temjide. 

^'And  It  la  further  ordered  that  the  said  Win* 
lam  P.  Roberts,  as  audltorof  the  Stateof  North 
Carolina,  proceed  In  due  course  of  bis  office  to 
execute  the  provisions  of  the  Act  passed  bv  said 
State  on  the  29th  of  January,  1869,  entitled 
'An  Act  to  Amend  the  Charter  of  the  Wilmtng- 
too,  Charlotte  and  Rutherford  Bailroad  Com-  [27] 
pany,  to  Provide  for  tbe  Completion  of  Said 
Road  and  to  Secure  for  tbe  State  a  Represen- 
tation in  This  Company,'  so  far  as  such  execu- 
tion may  be  necessary  to  satisfy  this  decree." 

Tbe  ooint  on  which  the  Jodgea  differed  ii 
stated  as  foUowa: 
"It  appearing  to  the  court  that  the  case  made 

in  the  record  uainst  Roberta  aa  auditor,  etc., 
was  merely  incidental  to  that  against  the  State 
of  North  Carolina,  it  occurred  aa  a  question— 

"Whether  such  suit  could  be  maintained  In 
this  court  against  said  State  the  complain- 
ant, he  being  one  of  the  citizens  thereof. 

"Upon  which  question  the  oi^nlona  ot  tbe 
judges  were  opposed,  his  honor  Judge  Bond  be- 
ing of  opinion  that  It  was  so  maintainable,  and 
bis  honor  Jwiit  Seymour  being  opinion  to 
tbe  contrary 

"Whereupon  the  above  question  was  during 
the  same  term  stated  as  above,  under  the  direc- 
tion of  tbe  judges,  and  certified,  and  such  cer 
tificate  ordered  to  be  entered  of  record." 

We  think  it  perfectly  clear  that  tbe  suit 
against  the  auditor  in  this  case  was  virtually  a 
suit  Bgaioat  the  State  of  North  Carolina.  In 
this  regard  it  comes  within  the  principle  of  the 
cases  of  Louiiiana  v.  Jumel,  107  U.  S.  7 11  [27: 
4481;  Cunningham  v.  Macon  it  B.  R.  Co.  109 
U.  B.  446  [27:  0921;  Boffood  v.  Sovthern,  117 
U.  S.  62  [29:  805],  and  Ex  parte  Ayert,  133  U. 
6.  44S  [31: 316].  We  do  not  think  it  necessary 
to  consider  that  question  anew. 

Tbe  other  point,  the  suability  of  the  State,  is 
settled  by  the  decision  juat  rmdered  hi  Bam 
V.  Louisiana  {ante,  B42J. 

To  tbe  question  on  which  the  Judges  of  tbe 
circuit  court  were  opposed  In  opinion,  our  an- 
swer bin  the  negative,  namdy,  that  thestdt 
could  not  be  maintained  In  tne  circuit  court 
against  the  State  of  North  Carolina  by  tha 
plaintiff,  a  citizen  thereof. 

T/ie  decree  of  tits  CireuU  Oouri  i*  rmersed,  and 
the  eauee  remanded  vith  in^rueUona  to  dbmim 
the  bitt  of  eomptaint. 

Mr.  Jurtice  HatIm,  dlsaentlnr: 
I  diaaent  fnm  so  much  of  the  Judgment  bi 
this  case  aa  holdi  that  thIa  mit  cannot  m  main- 
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taloed  against  tbe  anrlltor  of  tbe  State  of  North 
Carolina.  Tbe  IcgKUtion  of  wbicb  complaint 
is  bere  made  Impaired  the  obllgatfoo  of  the 
State's  contract,  and  vas  thereioie  unconsU- 
tational  and  void.  It  did  not.  Id  law,  afTect  the 
existence  or  operation  of  tbe  previous  Statutes 
out  of  which  the  contract  fn  question  arose. 
So  that  the  court  was  at  liberty  to  compel  tbe 
ofScer  of  tbe  State  to  (lerform  (be  duties  which 
the  Siatutes,  constltuUng  tbe  coDtract.imposed 
upon  biro.  A  suit  against  bim  for  such  a  pur- 
pose is  Dot,  la  my  judgment,  one  agsiusl  tbe 
State.  It  is  a  suit  lo  compel  the  pedFormaoce 
of  ministerial  duticf),  from  the  performance  of 
wbicb  (he  State's  ohlcer  was  not,  and  could  not 
be,  relieved  by  unconaUtutioDaland  void  legis- 
loti*'e  enactments^ 


AL£ZAin>ER  U.  EENADAT,  Jjgit., 
v. 

SUSAN  W.  EDWARDS  m  Ai^ 


JAMBS  B.  GUEEN.  Trustee,  Appt,, 

V. 

SUSAN  W.  EDWARDS  et  al. 

(Sees,  a  Beportar's  ad.  U7-UBi) 

Jwritdietional  amount— ord$r  inwMng  iMtit' 
■~-re»ignation  ef  truttue — appointment  <if 
meceuor^teUe  vithout  eonaent  tf  emrt-'dttd 
from  old  trusted — notice. 

L  Tbe  TBlua  of  the  speolflo  property  wttlcb  !■  In 
Htlfratjon  must  determine  tbe  Jurisdiction  of  this 
eouru  Tbe  value  of  tbe  trust  oMate.  the  owner- 
■blp  of  whiob  la  Involved,  ia  the  value  of  tbe 
matter  In  dispute  for  the  purpoaea  of  an  appeal 
by  the  trustee. 

I.  In  a  proceeding  to  set  aside  aeale  by  a  trustee 
as  fraudulent  and  to  remove  the  trustee,  an  order 
denyiDK  tbe  relief  eakedleen  order  Involving  the 
menu  of  tbe  proceeding. 

IL  A  trustee  baa  tbe  right  to  surrender  his  trust, 
aadlttaoompeCent  foraeourt  of  equity  to  »p- 
polnt  another  peraon  to  take  the  title  to  the  trust 
property. 

4  Where  tbe  order  appointing  a  new  trustee  ex- 
pressly declared  ttaatnertouldatall  timee  beBut>> 
Jeet  to  tbe  oootrol  and  order  of  the  court  touoh- 
tng  tbe  trust,  bis  subsequent  sale  of  the  property 
was  subiect  to  oonflrmatioa  or  tejeotloa  }^  the 
court,  and  be  eoold  not  pass  tbe  title  without  tts 
consent. 

Ik  A  deed  from  tbe  old  trustee,  after  he  had  oeaeed 
to  be  trustee,  did  not  add  to  the  new  trusteed 
powers,  or  place  bim  or  the  trust  estate  twyond 
the  control  of  the  oourt  whiob  appointed  him. 

a.  The  order  approving  tbe  sale  was  improvldontly 
passed,  because  madewltbout  notice  to  the  I}en&- 
Hoial  owueia  of  the  property,  who  were  entitled 
to  Its  Income,  and  who  were  t>efore  tbecourt  for 
the  protection  of  their  rights. 

[Nos.  1236.  1287.1 

Siiim<ttedJan.6,lS90.  JkeidtdManhS^OSO. 

APPEALS  from  a  decree  of  the  Supreme 
Court  of  tbe  District  of  Columbia  vacating 
a  sale  and  removinf;  a  trustee  from  hfs  office 
and  denying  his  commissions  as  trustee  and  re- 
qniriogblm  to  pay  into  court  the  property 
held  by  him  u  tniatce.  4^(niML 


Statement  by  Mr.  Juttiee  Harlan; 

Mary  E.  Macpherson,  by  clause  6  of  her  last 
will  and  testament,  gave,  devised  and  be- 
queathed to  her  nephews.  Chapman  Maupin 
and  Robert  W.  Maupin,  of  Virginia,  in  fee 
simple,  lot  five  hundred  and  eleven,  with  tbe 
improvements  thereon,  on  F  Street,  between 
Fifth  and  Sixth  Streets,  in  the  City  of  Wash- 
ington, to  be  held  (using  tbe  words  of  (be  will) 
"by  them  and  the  survivor  of  them,  and  by 
such  person  or  persons  as  may  be  appointed  to 
execute  the  trusts  declared  by  this  my  will,  by 
the  last  will  and  testament  of  such  survivor, 
or  by  other  instrument  or  writing  executed  for 
that  purpose  by  such  survivor;  but  in  trust, 
nevertheless,  to  manage  and  control  the  same 
and  to  take  tbe  rents,  profits  and  income  thence 
arising,  and  to  pay  the  one  half  of  tbe  net 
amount  received  from  such  rents,  proflla  and  [118] 
income  monthly,  quarterly,  balf  yearly  or 
yearly,  according  to  the  discretion  of  my  said 
trustees,  to  my  daughter,  Susan  W.  Edwards, 
wife  of  John  8.  Edwards,  for  and  daring  her 
natural  life,  to  her  own  sole]  and  separate  use, 
free  from  tbe  control  of  her  present  or  any 
future  husband  and  from  responsibility  forhu 
debts  or  engagements;  it  being  my  design  that 
the  income  thus  provided  for  my  said  daughter 
shall  not  be  assigned,  disposed  of  or  pledged 
In  advance  or  by  way  of  anticipation,  but  sutll 
be  employed  to  supply  her  current  wants." 

Upon  the  death  of  said  Busao  W.  Edwards, 
the  above  moiety  of  net  income,  proHta  and 
rents  was,  by  daose  7,  to  be  invested  by  (he 
trustees  andbeld  by  them  in  trust  for  the  sole 
and  separate  use  of  the  testator's  granddaughter, 
Susan  W.  Edwards,  during  her  life,  and  upon 
her  death  Uiat  moiety,  with  its  accumulations, 
was  to  be  disulbuted  by  the  trustees  amons 
the  children  and  the  surriving  descendants  m 
tbe  children  tjt  the  granddaughter  per  etirpet. 
If  the  graoddaugbter  died  without  children  or 
descendants  living  at  her  death,  this  moiety 
and  its  accumulations  were  to  belong  to  the 
testator's  great-granddaughter,  Alice  Tyler, 
subject  to  certain  conditions,  which  need  not 
be  here  stated. 

Tbe  remaining  moiety  of  tbe  net  Income, 
rents  and  profits  of  tbe  proper^  was,  by  clause 
8,  devised  to  tbe  same  trustees  in  trust  for  tbe 
sole  and  separate  use  of  the  testator's  great- 
grandclaugbter,  Alice  Tyler,  with  power  to  in- 
vest such  income,  rents  and  profits  as  In  their 
best  judgment  was  proper,  ami  with  authority 
to  her,  by  last  will,  to  appoint  tbe  said  rooletv' 
and  its  accumulations  to  and  among  her  chil- 
dren and  their  descendants  surviving  her  in 
such  proportions  as  she  might  think  fit.  If  she 
died  without  making  a  will,  then  the  property 
was  to  be  distributed  among  her  children  and 
,  their  surviving  descendants  In  fee  simple  and 
per  ttirpea.  In  case  she  died  without  CDlIdien 
or  surviving  desGeodaota  of  such  children,  then 
the  net  Income,  rents  and  profits  of  the  estate 
were  to  go  to  her  mother,  Matr  H.  Tyler,  a 
granddaughter  of  the  testator,  during  ber  life, 
and  upon  the  death  of  the  latter  the  next  ot 
kin  of  Alice  Tyler  were  to  take  the  estate  and 
its  accumulations. 

Tbe  will  further  provided:  "I  give,  devise  [119] 
and  bequeath  all  my  other  property  whereof 
I  may  die  seised,  poeseisea  or  entitled,  of 
whatsoever  kind,  real,  penonal  or  mixed, 
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.  .  .  UDto  the  said  Cbapmao  Maupin  and 
Robert  W.  Maupin  and  the  survivor  of  tbem, 
and  sucb  persoo  or  persons  as  may  be  appointed 
to  execute  the  trusts  of  this  my  will,  by  the 
last  will  and  testament  of  such  survivor,  or  by 
otiier  instrument  of  writing  executed  for  that 
purpose  by  sucb  survivor,  in  trust,  to  hold  the 
same  for  the  purpo:>es  and  upon  the  trusts  here- 
iobtfore  declared  in  the  sixth,  seventh  and 
eighth  clauses  of  this  my  will  in  respect  to  the 
real  estate  and  the  accumulations  therein 
Damedi  and  I  do  hereby  confer  upon  mj  said 
trustees  full  power  and  authority,  at  bis  or 
their  discretion,  from  time  (o  time  to  sell  by 
public  or  private  sale  and  to  convey  to  the 
puichDser  or  purchasers  all  or  any  part  of  the 
trust  property  in  this  will  devised  aod  be- 
qucaihed  to  ray  said  trustees,  and  to  receive, 
grant  acquittance  forand  reinvest  the  proceeds 
of  such  sales,  and  1  do  expressly  relieve  pur- 
cbnsers  of  sucb  property  from  the  obligation 
to  see  to  the  application  of  thcpurchase  money." 

Robert  W.  Maupin  died  in  1876,  leavmg 
Chnprnan  Maupin  the  sole  survit-ine  trustee. 

Chapman  Maupin  having  expressed  a  desire 
to  surrender  bis  trust,  the  present  suit  was 
brought  in  the  court  below  by  Susan  W.  Ed- 
wards, widow,  and  by  Alice  Tyler,  by  her 
next  friend,  for  an  accounting  in  respect  to  the 
rents  and  profits  of  the  trust  estate,  and  for 
the  appointment  by  the  court  of  a  new  trustee. 
Aftir  answer  by  the  surviving  trustee,  the  cause 
was  reftTFcd  to  an  auditor  for  the  statement  of 
the  accounts.  The  report  of  the  auditor, 
showing  the  amounts  in  the  bands  of  the  trustee 
to  be  accounted  for,  was  approved.  And  It 
was  adjudged  bv  the  court,  March  29,  1882. 
that  the  fee-simple  estate  in  the  lands  devised 
by  the  will  of  Mary  E.  Macpherson  to  Chap- 
man j^Iaupin  and  Robert  Maupin,  upon  certain 
trusts  therein  declared,  "be,  and  the  siime  is 
hereby,  taken  out  of  the  said  Cliapman  Maupin, 
the  survivor  of  the  said  co-trustees,  and  vested 
in  James  B.  Green,  of  the  City  of  Baltimore, 
together  with  all  the  rights,  powers,  duties  and 
(ISO]  obligations  incident  thereto  under  the  said  last 
will  and  testament;  and  it  is  further  adjudged, 
ordered  and  decreed  that  all  the  trusts  vested 
by  the  said  will  in  the  said  co-trustees  and 
surviving  to  the  said  Chapman  Maupin  be,  aod 
they  are  hereby,  abrogated  and  repealed  as  to 
him  and  conferred  upon  the  said  James  B. 
Green,  subject  to  the  terms  of  the  said  last 
will  and  testament,  aod  that  the  retiringtrustee 
pay  over  and  deliver  to  his  successor  hereby 
appointed  all  money,  books,  papers  and  other 
property  belonging  or  relating  to  the  laid  trust 
CFtate. 

"And  it  is  further  adjudged,  ordered  and 
decreed  that  the  said  James  B.  Green,  trustee, 
as  herein  provided,  shall  file  with  this  court, 
before  any  sale  of  the  said  real  estate  under 
the  powers  contained  in  the  said  will,  a  bond 
in  tbe  sum  of  eight  thousand  dollars,  with  a 
surety  or  sureties,  to  be  approved  by  this  court, 
for  toe  faithful  performance  of  his  duty  m 
connection  with  the  said  sale,  and  that  he  shall 
at  alt  times  be  subject  to  tbe  control  aod  order 
of  this  court  in  mutters  touching  the  trust,  and 
that  the  costs  of  this  proceeding  are  payable 
out  of  the  principal  of  the  trust  estate." 

It  having  been  suggested  to  Chapman 
Maupin — presumably  Sy  Green— that  tbe  de* 
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cree  In  this  cause  could  not  be  fullv  carried 
into  effect  witbout  a  conveyance  by  him  of  tbe 
trust  property,  with  all  the  powers  of  the  sur- 
viving trustee,  to  his  successor,  be  executed, 
March  8, 1888,  to  Oreen  a  deed,  grantioK  and 
assigning  to  bim  and  to  bis  successors  all  tbe 
grantor's  right,  title  and  estate  In  and  to  the 

Eroperty  devised  to  the  grantor  by  the  will  of 
[ary  £.  Macpherson,  "in  trust  for  tbe  uses 
and  purposes  set  out  in  said  will,  and  coupled 
with  ail  tbe  powers  thereby  conferred  on  the 
trustees  thereui  named." 

On  tbe  7th  of  March,  1888.  Green,  as  trustee, 
reported,  in  this  cause,  a  sale  he  bad  made, 
through  a^nts,  on  the  Slat  of  January,  IbSd, 
to  A.  M.  Keoaday,  of  tbe  lot  and  improve- 
ments on  F  Street  for  $11,000  in  cash  to  be 
paid  on  the  ratification  of  tbe  sale.  While  he 
exprrased  a  belief  that  his  powers  under  the 
will  were  sufficient  to  enable  him  to  execute  a 
valid  deed  to  tbe  purcbaser,  be  was  unwilling 
to  do  so  without  the  approval  of  the  court 
The  sale  was  thereupon,  on  tbe  day  this  report 
was  made,  ratified  aod  confirmed  by  the  court,  [  ISl  J 
but.  so  far  as  the  record  shows,  without  notice 
of  tbe  sale  or  of  the  above  application  to  the 
court  being  gives  toeltberof  tbe  present  plain- 
tiffs or  to  anyone  representing  them. 

Green  ana  Kenaday,  upon  the  petition  of 
tbe  plaintiffs,  were  required,  March  17,  1883, 
to  show  cause,  within  a  time  named,  why  the 
order  ratifying  and  confirming  the  sale  to  Ken- 
aday should  not  be  set  aside  as  having  been 
imprnvidently  made,  tbe  sale  itself  vacated, 
and  Green  removed  from  the  office  of  trustee. 
This  order  was  served  upon  Green  March  19, 
1888,  andEenaday  filed  an  affidavit,  alleging 
that  be  purchased  in  good  faith,  and  insisting 
upon  his  right  to  hold  tbe  property.  His  al^ 
davit  sbows  that  tbe  sale  was  consummated  on 
the  7th  of  March.  1888,  the  day  on  which  U 
was  approved  by  tbe  court. 

By  an  order  made  Aforch  S8.  18S8,  Green 
was  directed  to  pay  into  the  registry  of  tbe 
court,  on  or  before  March  28,  lt^88,  all  tbe 
fund  of  every  kind  and  description  in  his  hands 
as  trustee  In  this  cause,  and  to  make  answer 
within  one  week.  He  filed  an  answer  on  the 
21»th  of  March,  lf>88,  is  which  he  denied  that 
the  order  confirming  tbe  sale  was  improvldently 
made,  or  that  the  price  paid  for  the  property 
was  inadequate.  He  rested  bis  authority  to 
make  the  sate  upon  the  decree  appointing  bim 
trustee,  and  upon  the  deed  made  to  him  1^ 
Chapman  Maupin. 

All  the  prayers  of  the  petition  of  tbe  plain> 
tiffs,  filed  March  17,  1888,  were,  upon  flntl 
bearing,  denied.  From  that  order  tbe  plain- 
tiffs prosecuted  an  appeal  to  tbe  general  tei  m. 

In  pursuance  of  an  order  of  court.  Oreen 
deposited  in  its  registry  one  bond  of  the  City 
of  Richmond,  ^rginla,  nnmbereJ  67.  and 
standing  in  his  name  as  trustee,  and  abo 
$4,^1.23  in  cash.  Tbe  last-named  sura  was, 
by  an  order  passed  May  23,  1888,  directed  to 
be  mvested  in  notes  secured  upon  real  estate, 
and,  until  tbe  court  otherwise  directed,  the 
interest  accruing  upon  the  above  bond  was  dl* 
reeled  to  be  paid  to  the  plaintiffs  or  to  their 
authorized  attorney. and  not  to  Green, 

Notwithstanding  these  orders,  Green  col- 
lected the  interest  upon  the  bond  of  the  City  ctf 
Richmond,  tnd  paid  It  to  broken  In  discharge  t^^- 
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of  bis  personal  icdeblednces  totbem.  He  was 
therefore  ordered.  Jiilv  6,  1888,  fortLwIih  to 
pty  into  tlie  pegiBtry  of  the  court  the  whole  of 
the  interest  upon  that  bond  accrued  and  pav- 
ableoD  the  2d  of  July,  1888.  He  suhBequeolly 
morcd  to  rescind  that  order.  And  Kenaday 
filed  bis  petitloD,  io  general  term,  praying  that 
tbe  appeal  from  tbe  decree  Id  special  term  be 
difmiwd  for  want  of  JarlBdictioD. 

UpoD  final  bearing  In  tbe  general  t«rm  it 
was  adjudged  tbat  tbe  order  of  March  7, 1888, 
coDfirming  tbe  sale  by  Green,  be  set  aside;tbat 
the  sale  itself  be  vacated;  tbat  Qreen  be  removed 
from  bis  office  and  denied  commisEions  as  trus- 
tee; tbat  be  be  required  to  pay  into  the  registry 
of  court  the  full  sum  received  by  bim  as  the 
price  of  the  property  referred  to  m  bis  report, 
and  all  other  money,  stocli,  certificates  of  de- 
posit and  evidences  of  iadebtcdness  received  or 
held  by  bim  as  trustee  under  bis  appointment 
Id  this  cause;  and  that  the  cause  be  remanded 
to  tbe  court  in  special  term  to  ascertain  the 
amount  to  be  paid  by  bim,  aod  to  appoint  a 
truatee  In  bis  place. 

From  tbat  decree  separate  appeals  hare  been 
prosecuted  by  Eenaday  and  Qreen. 

Meuri.  George  F.  Appleby  aod  C&l- 
deron  Carllale,  for  Kenaday: 

When  tbe  surviving  trustee  cooveyed  tbe 
title  aud  estate  in  the  premises  to  the  succeed- 
ing trustee,  he  obtained  the  title  and  estata, 
not  under  the  decree,  but  inttantgr  as  a  devisee 
under  the  will. 

Game*  V.  Btila,  89  U.  S.  U  Pet.  326  (10: 
478);  Hanriekv.  Neely,  77  U.  S.  10  Wall.  866 
M7);  Barton,  Maxims  of  Conveyancing, 

In  a  Judldal  sale,  the  purchaser  la  never  af- 
fected by  the  disposition  of  the  purchase 
money,  howover  unwise  or  illegal. 

Knotti  V.  Stearnt,  91  U.  8.  641  (88:  858). 

Enumerated  motions  are  such  as  mtut  In- 
volve tbe  merits  of  tbe  suit. 

mt.  R.  Oo.  V.  Moore,  181  U.  S.  S66  (80: 
1084);  Fenn  v.  Bolmt,  62  U.  S.  21  How.  481 
(16:  198);  Doddrigt  v.  Oainet.  1  Mac  A.848, 844. 

Appeals  are  given  in  equity  causes  from  or- 
ders or  decrees  involvlDg  the  merita. 

Hovey  v.  MeDonald.  lOB  U.  8.  156. 1&7  (87: 
880). 

An  order  of  special  term  opening  or  refusing 
to  open  a  decree  of  sale,  la  not  appealable  to 
ceneral  term, 

Kinff$land  t.  BarOett,  8  Abb.  Pr.  4S.  88 
Barb.  480;  Young  v.  Bloomer.  22  How.  Pr. 
883;  Buffalo  Savingi  Bank  v.  Newton,  88  N. 
Y.  160;  Boucher  v.  Bouehtr,  8  MacA.  468; 
Phillips  V.  Nefflejf,  2  Mackey,  886. 

The  denial  of  a  motion  or  petition  to  reopen 
a  decree  is  act  appealable. 
Brocket  T.  moeJcOt,  48  D.  6.  S  How.  240 
1:  258);  WjOi*  v.  Cto,  56  U.  8.  14  How.  8 
4:  801). 

Tbe  general  term  had  no  appellate  jurisdic- 
tion in  tbe  premlsea,  and  its  decree  against  tbe 
■ale  to  this  appellant  is  coram  non  jvdie»,  and 
this  court  baa  tbe  authority  to  set  aside  tbe  aald 
decree. 

Blouom  T.  MilwmkM  d  Ct  B.  09.  68  U.  B. 
1  Wall.  666(17:  678);  E»MM  T.  MeDtmalO,  109 
V  8.  15S  (87:  689). 

Tbe  decree  of  the  general  term  setting  aside 


the  sale  to  the  appellant  la  a  final  decree  as  to 
bim. 

ButterJUld  v.  Ukher,  91  U.  8.  848  (83:  819). 

Tbe  appointment  of  a  new  trustee  is  not 
complete  UDtil  the  property  is  vested  In  bim. 

Miller  v.  Sherry,  68  U.  8.  2  Wall.  848,  849 
^  829,  830);  Glenn  v.  Butey,  MacA.  &  Mack. 

Mettrt.  H.  O.  Claugphton  and  Caaenove 
G.I*ee,  for  Green: 

A  trustee  may  appeal  when  the  property 
under  his  charge  is  of  sufBcleut  amount,  al- 
though he  had  no  interest  in  tbe  estate. 

MePlurtan  v.  Cor.  98  U.  8.  404  (24:  746); 
Cartfr  v.  Cutting,  13  U.  S.  8  Cranch,  8.'S1  (S: 
563):  Atkinaon  v.  MeCormiek,  76  Va.  791. 

If  the  trustees  exercise  tbelr  dlscretlonaiy 
powers  in  good  faith,  and  without  fraud  or 
collusioo,  the  court  cannot  review  or  control 
that  discrelion. 

Aleyn  v.  Be'ehier.  1  Lead.  Cas.  in  Eq.  *877; 
Read  v.  Patterson,  12  Oent.  Rep.  830,  44  N. 
J.  Eq.  211;  Pcnr,  Trusts,     277,  511. 

Mmn.  Lei^  RoblBsim  and  Henry 
Wlac  Oftrnett.  for  appellees: 

Powers  that  imply  a  personal  confidence  in 
the  donees  can  only  be  exercised  by  the  persons 
to  whom  tbpy  are  ezprcsaly  given. 

Hill,  Trustees,  811,  226,  Kl;  CoUv.  Wade. 
16  Ves.  Jr.  46;  Uewman  v.  Warner.  1  Sim.  N. 
8.487. 

The  power  of  cbaogiag  tbe  character  of  the 
fund  is  reposed  in  the  discretion  of  judicial 
tribunals. 

Quick  V.  FiiKer.  9  TS.  J.  Eq.  806;  Lewin, 
Trusts,  846,  856. 

Where  the  acta  or  omissions  of  a  trustee  are 
such  as  to  show  a  want  of  reasonable  fidelity, 
a  court  of  eqiiity  will  remove  him. 

Carenrler  v.  Cavender.  114  U.  8.  478  (89:  814). 

Commissions  are  allowed  to  trustees  as  a 
compensation  for  services  lo  the  execution  of 
their  trust,  aod  in  case  of  gross  neglect  or  of 
unfaithfulness  the  court  may  properly  disallow 
them. 

Cook  V.  Lowry,  95  N.  T.  104;  Cram  v.  Cram, 
aRfcdf.  844. 

When  trustees  depart  from  tbat  rule  of  con- 
duct which  tbeir  duty  prefcribes  to  them, 
neither  they  nor  those  who  claim  under  them, 
with  notice' of  tbe  trust  and  of  its  breach,  can 
sustaiD  an  interest  derived  from  their  "breach 
of  trust. 

Adair  T.  S&aw,  1  8ch.  &  Let  268;  Hoven- 
den.  Frauds,  484. 

A  purchaser  lof  a  deed  from  a  grantor  who 
Is  a  trustee  and  so  stylea  himadf  has  notice  of 
the  tnist. 

Pom.  Eq.  §S  680.  659,  770. 

When  the  eettui  que  trutt  is  ef  or  tui 
juria  the  trustee  has  no  right  (unless  enness 
power  Is  giveu)  to  change  the  nature  of  the 
estate,  as  oy  converting  land  into  monc^  or 
moDey  into  land,  so  as  to  bind  the  «w(tu  que 
truet. 

2  Story,  Eq.  §  978. 

Xt  is  competent  for  the  trustee  to  sell  trust 

eroperty  by  and  with  the  consent  and  appro- 
auon  of  the  eettui  qu«  trvM,  provided  there 
be  no  restriction  upon  his  powoa  In  the  deed 
and  no  limitation  onr  to  children  or  tblid 
persona. 

ArritiBtan  t.  Ohmrjf,  10  Ga.  488. 

9U 


Digitized  by  Google 


117-ias 


SupnBm  CouBT  or  m  TTsmD  Statu 


Oct.  Tzmm, 


It  may  be  questioned  whether  the  power  of 
ibc  court  extends  to  a  case  where  the  trust  is 
for  a  class  of  persons  some  of  whom  may,  but 
Jiave  not  yet.  come  into  existence. 

Troy  V  Troy,  1  Busb.  Eq.  85;  Clarkg  t. 
J^yei,  9  Qray,  426;  A  Jorus,  2  Barb.  Ch.  28. 

[1221      •tf'*-  </u«ftM  Harlan  delivered  the  opinion 
of  tbe  court: 

The  appellees  have  moved  to  dismiss  each  of 
these  appeals  upon  the  ground  that  the  value 
nf  the  'roalterin  dispute  is  not  sufficient  tof^ve 
Ibis  court  jurisdiction-  and  with  tbe  motions 
to  dismiss  was  joined  a  moUoo  to  affirm  the 
decree  as  to  each  anKUant.  Both  motions  to 
dismiss  are  overruled.  As  to  Eenaday,  the 
decree  denies  his  right  to  property  of  which 
[123]  be  claims  to  be  tbe  owner,  and  which  is  of  the 
value  of  eleven  thousand  dollars.  He  paid 
that  sum  for  it  in  cash  to  Green  as  trustee.  It 
is  true  that  there  are  funds  in  the  r^istir  of 
Ae  court  below,  which.  In  the  event  of  tbe 
aifflrmance  of  tbe  decree,  can  be  paid  over  to 
bfm,  and  be  be  thus  far  reimbursed  for  what 
be  pdd  to  Green  oo  tbe  purchase  of  tbe  prop- 
erty. But  we  think  that  the  value  of  the 
specific  property  which  is  in  litigation  must  de- 
termine tbe  Juriadlction  of  this  court.  And 
tbe  same  principle  most  control  the  right  of 
Green  to  appeal.  It  cannot  be  said  that  bis 
right  to  commisstons  as  trustee  constitutes  the 
whole  matter  In  dispute  between  him  and  the 
appellees.  He  claims,  as  trustee,  tbe  right  to 
hold  and  control  the  proceeds  of  the  sale 
made  to  Eenaday.  The  order  removing  him 
as  trustee  involves  his  ownership  and  control 
of  the  trust  estate  for  the  objects  expressed  In 
the  will,  and  therefore  the  value  of  that  estate 
Is  tbe  value  of  tbe  matter  in  dispute  fc^  the 
punpofies  of  an  appeal  by  blm. 

We  paf=s  to  the  consideration  of  the 
upon  its  merits. 

It  is  contended  by  the  appellants  that  the 
general  term  cannot  exercise  any  jurisdiction 
in  equity  unless  (1)  a  suit  or  proceeding  or 
motion  be  ordered  by  tbe  court  holding  the 
special  term,  to  be  heard  by  tbe  general  term 
in  tbe  first  instance,  or  (3)  a  motion  be  filed  in 
a  suit  that  by  the  rules  of  the  general  term  is 
designated  as  an  enumerated  motion,  or  (8)  an 
appeal  by  a  party  aggrieved  be  taken  from  an 
inder,  nulgment  or  decree  of  the  special  term 
which  iDToIves  tbe  mterits  of  the  action  or  pro- 
ceedtog.  Tbe  argument  is:  As  tbe  applica- 
UoD  to  set  aside  (be  order  confirming  the  sale 
to  Eenaday  was  heard  and  determined  in  spe- 
cial term;  as  such  application  could  not  be  re- 
garded as  an  enumerated  moUon;  as  an  appli- 
cation to  reopen  the  decree  of  confirmation 
was  addressed  to  fbe  discretion  of  tbe  court, 
and  not  appealable,  and,  for  that  reason,  did 
not  Involve  the  merits  of  the  proceeding,  and 
as  there  was  no  appeal  from  the  order  confirm- 
ing the  sale, — the  general  term  was  without 
Jurisdiction  to  review  the  order  of  the  special 
term  refusing  to  s^  aside  the  prevloiu  order 
conflnnhig  the  sale. 

This  argument  Is  based  nptm  a  misconception 
ri241        ''^^  object  and  scope  of  the  proceeding  In- 
^      ^    stitutedbyappellee8onthel7thofMarch,  1888. 
By  their  petition  filed  on  that  day  Ibey  assailed, 
as  fraudulent,  tbe  sale  made  by  Green  to  Een- 
aday. and  aakiad  that  the  order  confirming  it  be 
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set  aside  and  Green  removed  from  tbe  trusteo 
ship.  Upon  that  petition  Green  and  Eenaday 
were  niled  to  show  cause  why  the  order  of 
March  7.  18e8,  ratifying  and  confirming  tbe 
sale,  should  not  t>e  set  aside,  tbe  sale  itseff  va- 
cated, and  the  trustee  removed.  They  both 
appeared  to  that  petition;  Eenaday,  by  affi- 
davit, insisting  upon  hla  right  to  bofd  tbe  pro|h 
erty,  and  Green  by  formal  answer.  The  cass 
was  heard  In  special  term  upon  this  petition, 
and  it  was  ordered  that  all  of  Its  prayers  be 
denied.  From  that  order  the  petitioners  ap- 
pealed to  the  general  term.  It  was  clearly  an 
order  involving  the  merits  of  the  proceeding; 
because,  unless  reversed  or  modified,  it  sus- 
tained tbe  sale  to  Eenaday,  confirmed  his  right 
to  hold  tbe  property  as  against  tbe  appellees, 
and  held  Green  in  the  position  of  trustee.  It 
was  not  an  appeal  simply  from  an  onler  refus- 
ing to  set  aside  the  decree  of  confirmalioD.  but 
one  that  involved  the  integrity  of  the  order 
confirming  the  sale,  and  iherefore  the  merits 
of  the  whole  case  made  by  tbe  petition.  As 
said  by  Mr.  Jvttice  Merrick,  in  tbe  opinion 
delivered  hj  him  when  tbe  court  below  over- 
ruled a  petition  for  rehcoring:  "It  is  npparent 
that  in  this  case  the  most  substantial  riclils  of 
the  parties  were  involved.  Here  is  an  ap|ilira- 
tion  at  the  same  term  at  which  an  order  is 
passed  ratifying  a  sale,  which,  being  iiassed 
and  not  appealed  from  or  corrected  in  any  orher 
mode,  would  definitively  settle  tbe  ripliis  of 
the  parties  and  deprive  the  petitioners  abso- 
lutely and  forever  of  a  title  to  real  estutc  by 
the  conversion  of  the  realty  into  a  sum  of 
money,  whether  the  full  or  an  inadequate  price 
for  tiie  value  of  tbe  land  need  not  con- 
sidered." 

The  next  contention  of  tbe  appellant  Eena- 
day is  that  he  is  a  bona  fide  purchaser  for  value 
of  this  property  from  a  trustee  who  had  full 
power, 'under  tbe  will  creating  him  tnislee.  In 
conneclioo  with  the  deed  to  him  from  Chapman 
Maupin,  the  surviving  trustee,  to  sell  and  con- 
vey; and  that  hla  right  to  hold  the  propnty 
cannot  be  affected  unless  there  was  such  inade- 
quacy of  price  as  indicated  collusion  between 
him  and  the  trustee.  It  may  be  that  tbe  sur- 
Tiving  trustee,  under  the  broad  powers  of  sale 
given  by  ihe  will,  could  in  his  discretion  have 
sold  this  property  if  he  bad  not  surrendered 
his  posiUon  as  trustee,  and  if  the  title  bad  not, 
by  tbe  decree  of  tbe  court,  been  taken  out  of 
him.  And  it  mar  be  that  it  was  compi'icnt 
for  him,  while  holding  the  trusteeship,  to 
transfer  to  someone  else,  by  a  written  instru- 
ment, tbe  powers  the  will  gave  him.  But  he 
had  not  exercised  a^  such  powers  prior  to  tbe 
decree  of  March  20,  1882,  devesting  him  of 
title,  and  substituting  Green  In  bis  place  as 
trustee.  After  that  date  he  bad  no  connection 
with  the  trust  estate,  and  his  powers  as  trustee 
ceased.  That  he  had  the  right  to  sorrenda 
his  trust,  and  that  it  was  competent  for  a  court 
of  equltv  to  appointaootberperaon  to  take'tbe 
title  to  toe  trust  property,  cannot.  In  our  opto* 
ion,  be  suocessf  uily  quertioned.  But  the  order 
appointing  a  new  trustee  expressly  declared 
that  be  should  at  all  times  be  subject  to  tbe 
control  and  order  of  tbe  court  touching  the 
trust.  His  subsequent  sale,  therefore,  of  the 
property  was  subject  to  confirmation  or  reieo- 
tkm     tbe  court   He  could  not  pass  the  ntle 
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vilfaoat  ]t8  couscnt.  Tlie  deed  from  Chapman 
Maupio.  after  he  had  ceased  to  be  trustee,  die] 
not  add  to  Green's  powers,  or  place  him  or  the 
trust  estate  beyond  the  control  of  the  court 
which  appointed  him. 

It  results,  from  what  has  been  said,  that  the 
rights  acquired  by  Kenaday,  under  hia  pur- 
cLase  from  Greeu,  were  subject  to  the  power 
of  the  court  to  ratify  or  disapprove  the  nale. 
The  order  approviDjr  the  sale  was  Improvi- 
dently  passed,  oecause  made  without  notice  to 
the  beneficial  owners  of  the  properly,  who 
were  entit)^  to  its  incoiue,  and  who  were  be- 
fore the  court  for  the  protection  of  Iheir  rlgbis. 
The  confirmation  was  obtained  by  the  tnistoe 
with  liDOwlcdge  that  the  appellrea,  if  notified 
of  the  application  to  the  court,  would  oppose 
its  ratiScalion. 

Under  all  the  circumstnnces  disclosed  by  the 
record — and  which  it  will  serve  no  useful  pur- 
pose to  state  in  detail— we  are  of  opinion  that 
the  court  below  did  not  err  ia  scdin^  asiile  the 
confirmalion  of  the  snlc,  vacating  the  sale  it- 
self, and  rcinovinf;  Ilio  trustee  without  allow- 
ing him  any  commissions. 

Tiu  dea-ee  below  u  in  ail  partieulart  affirmed. 


(IIOJ  AMELIA.  A.  GUIiTHER  ET  AL.,  Ezra. 

and  Trnsteea,  Bj^.  in  Err,, 
e. 

THE  LIVERPOOL  AND  LONDON  AND 
GLOBE  INSURANCE  COMPANY. 

(Bee  8.  C.  Reporter's  cd.  110-116.) 

Potiry,  conntrttetion  of—priviUffe  to  keep  kero- 
aene  for  lig'ita — brrneh  ofrondition,  bnwhom — 
act  of  lauee  or  other  perton — eaute  fin — 
terdict,  when  court  may  direct. 

1.  Where  a  potior  ot  Are  ttwuranee  permits  the  use 
of  kcrocene  or  like  oil  "for  U^bu,  If  the  same  ia 
drawn  and  the  lamps  are  filled  and  trimmed  by 
dayllirlit  only,"  the  words  "  for  llffhu"  are  re- 
stricted iQ  meanlnR  to  Ughtlog  the  Inaured  prom- 
isee only,  and  the  words  "  bj  daylight"  are  ia- 
t«ndod  to  prevent  the  use  of  artiOclal  light  from 
which  the  oil  mlffhtcatob  Are. 

2.  The  clause  written  In  the  margin  of  the  policy, 
granting  a  privilege  *'  to  keep  not  exceedhig  flre 
barrclfl  of  oU  oo  said  premtso,'*  does  not  dispense 
with  the  printed  regulations  as  to  precautions  ia 
handling  or  using  It. 

8.  Where  the  use  of  gas  apparatus  had  t>eon  disoon- 
tiniipd  before  the  fire,  the  privilege  to  use  ft  In 
the  policy  does  not  alfeot  the  ease. 

4.  Abreaohof  tbeooadltionsbyanyoDepennltted 
by  the  sEnnred  to  oooupy  the  premises  Is  eqolva- 
lept  toa  tntsanh  bjr  the  assured  himself. 

5.  The  aMiiredwaaebargeabIa  with  any  acta  <tf  bis 
lessee  in  keeping  on  the  premlsee  any  of  the  pro- 
hf  lilted  articles,  although  tber  were  not  Intended 
to  be  used  there  but  for  lighting  other  places. 

&  The  poUey  was  avoided  If  keroeene  or  Hke  oil 
wm  drawn  upon  the  premises  near  a  lighted  lamp 
by  any  person  acting  by  the  direction  or  under 
the  authority  of  the  leasee. 

7.  Tbe  teatlsiooy  Id  this  case  held  to  establish  be- 


yond a  reasonable  doubt  that  the  Are  was  caused 
by  a  breach  of  tbe  ooodltlooB  of  tbe  policy. 

8.  Where  the  court  would  deem  It  Ita  duty  to  set 
aside  a  verdlot  for  plalntilT  If  given  by  a  Jury,  oo 
account  of  tbe  want  of  sufflcieat  evidence,  the 
court  Is  not  twund  to  submit  the  case  to  tbe 
Jury,  but  may  direct  a  verdict  for  defendant. 
[No.  1867.] 

Argued  Jan.  16, 1890.  Decided  March  3, 1890. 

IN  ERROR  to  the  Circuit  Court  of  th« 
United  States  for  the  Eastern  District  of 
New  York  to  review  a  Judemeni  for  defend- 
ant upon  the  direction  of  the  court  in  ao  ac- 
tion on  policies  of  fire  insurance.  Affirmed. 
Tbe  facts  are  stated'in  the  opinion. 
Mr.  C.  Bainbridss  Smith,  for  plainim 
In  error: 

When  a  witness  has  made  contradictory 
statements  tn  relation  to  the  same  subject  or  is 
contradicted  by  other  witnesses,  hia  credibility 
is  a  question  of  fact  for  the  jury. 

Koc/Uer  v.  Adler.  78  N.  T.  287. 

When  tbe  court  directs  a  verdict,  the  party 
against  whom  the  verdict  is  directed  is  entitled 
not  only  to  all  tbe  facts  proved  by  tbe  evidence 
introduced,  but  also  Uie  facts  whtdi  that  evi- 
dence legally  may  conduce  to  prove. 

Touna  V.  Black,  11  U.  8.  7  Cranch,  665  (8: 
440);  Vleatanta  v.  Fant,  89  U.  8.  28  Wall.  107 
(82;  783);  Sherry  v.  N.  T.  0.  A  H.  R.  R.  Co. 
6  Cent.  Rep.  857,  104  N.  Y.  662,  667. 

The  court  below  bad  oo  power  to  direct  a 
verdict  for  tbe  defendant  because  tbe  fac's  up- 
on which  that  direction  was  baaed  were  in  dis- 
pute. 

Botton  Merehanta  Nat.  Bank  v.  Boglon  Stale 
Bank,  77  U.  8.  10  WaU.  604  (19:  1008);  Houn- 
tree  V.  Smith,  lOS  U.  8.  269  (27:  722). 

There  was  no  violation  of  any  of  the  condU 
Uous  io  tbe  policies. 

S!iaw  V.  RobbenJM.  6  Ad.  &  £1.  75;  Dobmm  t. 
Sotheby,  1  Mood.  &  Malk.  00;  Jona  v.  Howard 
Int.  Co.  10  N.  Y.  8.  R  129. 

The  written  parts  of  a  policy  of  insurance 
always  control  the  printed  parts,  and  in  the 
case  at  bar  the  printed  priviiefce  ia  entitled  to 
the  same  consideration  aod  weight  as  if  it  were 
written. 

1  Wood.  Fire  Ins.  (2ded.)  161,  S  9^;  Hoffman 
V.  jSltaa  F.  Int.  Go.  32  N.  Y.  405;  Harper  v. 
Albany  Mxit.  Int.  Co.  17  N.  Y.  194;  Harper  v. 
y.  T.  aty  Int.  Oo.  2i  N.  Y.  441;  Moutor  t. 
Am.  L.  Int.  Co.  Ill  U.  8.  885(23:  4471;  North- 
ern  Mut.  Int.  Oo.  t.  Hatelett,  2  Wat.  Rep,  690, 
105  Ind.  212. 

The  privilege  to  use  keroeene  oil  to  indepeud- 
ent:  no  forfeiture  ia  provided  in  the  privilege. 

Marcut  V.  St.  Louit  Mut.  L.  Int.  Co.  68  N. 
Y.  6J5;  Sotfard  v.  Qerm.  F,  Int.  Oo,  127  H. 
8.  890  (82:  106). 

Tbe  word  "  keep"  to  a  very  general  term. 

Hyndt  v.  Seheni^ady  Oo,  Mut.  Ins.  Oo.  11 
N.  Y.  554,  661. 

Tbe  defendant,  In  granting  the  privilege,  to 
presumed  to  know  the  aasured  would  avail 
himself  of  it. 

Bennett  v.  North  Brit.  &  M.  Int.  Co.  81  N. 
Y.  273;  Van  Se^toick  v,  Niagara  F.  Int.  Co. 


Kom— ^«  to  Inevranee:  ttrtaeh  of  eondUtom  by  I  MUreitreivntatton  or  fraxtd  vitiaUa  poHaik  Bee 
third  parMet;  uh«»  jMlloy  4iit)aIlda(«I.-aae  nets  to  not*  to  JiTLanuhan  Uaivenat  Ina.  Oou  7:  M  alae 
Uverpool  *    *  O.  Ina.  Co.  v.  Ghintbar,  tt.  tSti.      '  note  to  Oolamlilao  Ins.  tio.    lAwienoa.  7:  aSB. 
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68  N.  T.  484;  Richmond  t.  Niagara  F.  In*. 
Co.  79  N.  T.  280,  239. 

If  the  insuniDCe  compaav  issue  a  policy  with 
full  knowledge  or  notice  of  the  facts  wbfcb  are 
in  violation  of  the  provision  in  the  policy,  it  is, 
after  the  destruction  of  the  property  oy  fire, 
estopped  from  claiming  that  tn  consequence  of 
those  facts  the  policy  is  invalid. 

Oerrmnia  F.  Int.  Co.  v.  Hick,  15  West,  Rep. 
138. 125  III.  361 ;  Dwelling- Houte  Int.  Co.  v. 
Brodie,  40  Alb.  L.  J.  334;  1  Wood,  Fire  Ins. 
(2d  ed.)  161,  §  60,  and  cases  cited. 

The  error  of  the  court  below  Is  to  holding 
that  the  two  privileges  granted  to  the  assured 
are  restrictions. 

Benedict  v.  Ocean  Inn.  Go.  41  N.  T.  893; 
Barper  v.  N.  T.  City  Ina.  Co.  32  N.  T.  441; 
Stout  V.  Commercial  U.  Aanir.Co.  12  Fed. 
Rep.  551;  Phanix  Int.  Co.  v.  Siauyhter,  '',9  U. 
8.  12  Wall.  404  (20:  444);  Barry  t.  Sdmburg 
F.  in*.  Co.  12  Cent.  Rep.  787,  110  N.  Y.  I; 
Berrman  v.  Mereliantt  In*.  Co.  81  N.  Y.  184. 

Courts  in  interpreting  conditions  in  a  policy 
of  insurance  will  construe  tbem  strictly  against 
the  insurer. 

Hoffman  v.  ^na  In*.  Co.  82  N.  Y.  405; 
Rann  v.  CoiumbuM Homt Int,  {39.  SON.  Y.  887; 
IfeMantfr  t.  North  American  Ina.  Co.  55  N. 
Y.  223,  282;  1  Wood,  Ins.  (2d  ed.)  161. 

The  defendant  having  moved  the  court  to 
direct  a  verdict  for  the  defendant  and  the  court 
having  in  accordance  wiih  that  request  mode 
such  direction,  the  defendant  is  estopped  from 
ciniming  there  was  any  question  of  lact  to  be 
passed  upon  by  the  Jury. 

rairling  v.  U.  S.  8  U.  S.  4  Cranch,  219  (3: 
601);  Columbian  In*.  Oo.  v.  CaUett,  25  U.  8. 
12  Wheat.  389  (6:  666);  Schuehardt  v.  Alien*, 
6S  O.  S.  1  Wall.  869  (17  :  645);  PUaaanU  v. 
Fant,  89  U.  8.  22  Wall.  117  (22:  780);  26 
Meyer.  Fed.  Dec  S  1572;  PeopU  t.  JSm,  1  Hill, 
470,  and  cases  cited  in  note. 

This  rule  is  not  inconsistent  with  that  which 
obtnins  in  the  State  of  Ifew  York. 

CoUigan  T.  Scott,  58  N.  Y.  670;  ExeOtior 
Fire  Int.  Co.  v.  Royal  Ins.  Co.  66  N.  Y.  843; 
Orme*  v.  Dauchy,  82  N.  Y.  443,  449;  Dillon  v. 
Cockcroh,  90  N.  Y.  649. 

Mr.  willtaaa  Allen  Butler,  for  defend- 
ant in  em>r: 

The  cause  was  first  tried  November  15, 1881, 
and  a  verdict  rendered  for  plaintiff.  The 
judgment  entered  on  this  verdict  was  reversed. 

LiterpoU  A  L.  d.  0.  In*.  Oo.  v.  Qunther, 
116  U.  S.  118  (29:  675). 

It  is  the  clear  duty  of  the  court  to  set  aside 
the  verdict  of  a  jury  founded  on  a  disbelief  of 
clear,  uncontradicted  and  undisputed  evidence. 

Lomer  t.  Meeker,  26  N.  Y.  361. 

Even  where  there  may  be  a  scintilla  of  evi- 
dence, the  question  for  the  court  is  whether 
there  is  any  evidence  upon  which  the  jury  can 
properly  proceed  to  find  a  verdict. 

Sckitylkill  &  D.  Imp.  Co.  v.  MuTiton,  81  U. 
S.  14  Wall.  442  (20:  867):  PUatant*  v.  Fant, 
eO  r.  8.  22  Wali.  116  (22i  780);  Marion  County 
T.  Clark,  94  U.  S.  278  (24:  S6):I>mght  v.  Get- 
mania  Life  In*.  Co.  4  Cent.  Rep.  629,  108  N. 
Y.  841.  859;  SchoMd  v.  Chicago,  M.  &  8t.  P. 
B.  Co.  114  U.  S.  615  (20:  224),  and  cates  cited, 
619  (226). 

The  privilege  attached  to  the  policies  as  a 
rider  and  pasted  on  the  face  of  each  polipy,  "  to 

U8 


use  kerosene  oil  for  lights;  lamps  to  be  fillod 
and  trimmed  by  daylight  only,"  was  ooi  a 
waiver  of  the  condition  of  the  policy  aguiust 
drawing  the  oil  by  daylight. 

McMaater  v.  North  Am.  Ina.  Cb.  55H.  Y. 
222;  Mack  v.  Boeheatsr  German  In*.  Co.  9  Genu 
Rep.  277,  106  N.  Y.  560,  664.  065:  Warring- 
ton V.  Barty.  2  El.  &  BL  768;  Deteey  v.  Beed, 
40  Barb.  16,  21. 

The  written  privilege  on  the  margin  of  the 
policy,  "to  keep  not  exceeding  five  oarrels  of 
keros(<ne  oil  on  said  premises,"  did  not  annul 
the  restriction  as  to  tbe  drawing  the  oil  and 
filling  and  trimming  tbe  lamps  t>y  daylight. 

Saix^e  V.  Howard,  52  N.  Y.  5(fe,  504. 

In  tbe  absence  of  express  proof  from  which 
the  intention  lo  permit  tbe  keeping  for  sole  can 
be  inferred,  tbe  prohibitory  or  restrictive  pro- 
visions of  tbe  policy  control. 

Mateon  v.  Farm  Bldg*.  In*.  Oo.  78  N.  Y. 
810;  Beer  v.  Ina.  Co,  W  Ohio  St.  100;  Bir- 
mingham Fire  In*.  Co.  v.  Kroegher,  83  Pa.  64; 
Lancatter  Fire  Int.  Co.  v.  Leniieim,SS  Pa.  497; 
Pittrinirgh  Int.  Co.  v.  Frazee,  107  Pa.  521; 
Garlin  v.  Wettern  Aseur.  Co.  57  Md.  515;  Col- 
lin* V.  Farmviae  In*,  d  B.  Oo,  79  N.  C. 
270;  Putttam  v.  QimmoMDealth  In*.  Oo.  18 
Blatchf.  868. 

Tbe  test  must  be,  in  every  case,  the  fntentioa 
of  the  parties  as  expressed  In  the  contract, 
viewed  in  the  light  of  tbe  drcumatances  sur- 
rounding it. 

Witliama  v.  People*  F.  In*.  Co.  67  N.  Y. 
274;  Matwn  v.  Farm  Building*  In*.  Co.  73  N. 
Y.  310;  Sperry  v.  SpringMd  F.  &  M.  In*.  Oo. 
26  Fed.  Rep.  234. 

Jlfr.  Juitice  Qra^y  delivered  the  opinion  of  i mi 
tbe  court: 

This  was  an  action  brought  by  a  citizen  of 
New  York  against  a  Brilish  corporation  on  two 
policies  of  fire  insurance,  dated  November  16. 
1877,  and  extended  to  July  15,  18U0,  tbe  one 
on  buildings,  and  tbe  other  on  fixtures,  fumi- 
ture  and  oUier  personal  property  in  and  about 
tbe  same. 

Each  policy  described  the  priocip^  building 
as  follows:  "Tbe  two  story  frame  hotel  build- 
ing, with  one  story  frame  kitchen  and  two- 
storv  frame  pavilion  adjoining  and  communt- 
cattbg,  situated  on  Gravesend.  Bay  of  Bath. 
Eings  County,  Long  Island  (it  is  understood 
that  the  above  property  is  to  be  occupied  by  a 
family  when  not  in  use  as  a  hotel);  privilege 
to  use  gasoline  gas,  gasometer,  blower  and  gen- 
erator oeing  under  ground  about  sixty  feet 
from  main  building  In  vault,  no  beat  em^oyed 
in  process." 

Among  the  printed  conditiolu  of  each  policy 
were  the  following: 

"If  the  assured  shall  keep  gunpowder,  fire- 
works, nitro-glycerine,  phosphorus,  aaltpetre. 
nitrate  of  soda,  petroleum,  naphtha,  gasoline, 
benzine,  benzole  or  benzine  varnish,  or  ke^ 
or  use  campbene,  spirit  gas,  or  any  bumin|t 
fiuid  or  chemical  oils,  without  written  pennia- 
sioo  in  this  policv,  then  and  in  every  such  caas 
this  policy  shall  be  void." 

"Petroleum,  rock,  earth,  coal,  keroMoe  or 
carbon  oils  of  any  description,  whether  crude  or 
refined,  benzine,  bensole,  mqibtha,  campbene, 
spirit  gas.  burning  fluU,  turpentine,  nsolioe, 
phosgene  or  any  other  inflammahle  lupiid  an 
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DOt  ttf  be  stored,  used,  kept  or  allowed  on  tbe 
above  premises,  tcDipomrily  or  permHncntly, 
for  sale  or  oiherwise,  unless  with  written  per- 
missioD  iadorsed  on  this  policy,  excepting  tbe 
use  of  refined  coal,  kerosene  or  other  carbon  oil 
for  lights,  if  the  same  is  drawa  and  tbe  lamps 
flUed  by  daylight;  otherwise  this  policy  shall 
be  null  and  void." 

Attached  to  and  iKtsted  on  the  face  of  each 
[112]  policy  at  the  time  of  its  issue  was  a  printed  slip, 
Bigne<l  by  the  defendant's  agents,  and  in  these 
words:  "Privileged  to  use  kerosene  oil  for 
lights,  lamps  to  be  filled  and  trimmed  by  day- 
light only.  And  on  the  margin  of  the  first 
policy  were  written  and  signed  by  tbe  defend- 
ant's agents  these  words:  "September  17, 1878. 
Privileged  to  keep  not  exceeding  five  barrels  of 
oil  ou  said  premtsea." 

At  the  first  trial,  a  verdict  was  returned  for 
the  plaintiff,  which  was  set  aside  and  a  new 
triafordered  by  this  court.  116  U.  S.  118  [29: 
575]. 

Afterwards  the  plaintiff  died,  and  the  action 
was  revived  in  the  name  of  bis  executors;  and 
the  answer  was  amended  by  leave  of  court,  so 
as  to  set  up,  among  other  defenses,  as  a  breach 
of  Uie  second  condition  above  Quoted,  "that 
kerosene,  carbon  oil  or  other  in&mmable  llg- 
jid,  so  stored,  used,  kept  or  allowed  on  said 
premises  as  aforesaid,  was  drawn,  not  by  day- 
nght.  but  at  or  after  dusk  or  dark  and  with  a 
lighted  lamp  or  lantern  near,  in  violation  of 
the  express  terms  of  the  said  condition,  and 
that  the  fire  which  destroyed  said  premises  was 
caused  by  such  proximity  of  snid  lighted  lamp; 
and  the  defendant  further  avers  that  it  is  ad- 
vised and  believes  that  the  said  policies  thereby 
became  and  were  null  and  void." 

A  second  verdict  for  the  plaintiffs  was  set 
aside  by  the  circuit  court,  for  tbe  reasons  stated 
in  its  opinion  reported  in  S4  Fed.  Rep,  501. 

At  the  third  trial,  the  plaintiffs  introducMl 
Id  evidence  tbe  policies,  and  renewal  receipts 
continuing  them  in  force  until  July  15,  IS'iO, 
and  proved  tbe  assured's  ownership  of  the 
property  insured;  and  the  parties  agreed  that 
It  was  destroyed  fire  on  August  16, 1876, 
and  that  tbe  amount  of  tbe  Ion,  with  Interest, 
was  $41,116.64. 

The  defendant  proved  by  uncontradicted 
evidence  tbat  a  barrel  of  about  fifty  galloa*  of 
kerosene  was  bought  by  Walker,  toe  lessee  .  f 
the  premises,  on  August  13,  1879,  and  on  the 
next  day  put  by  him  In  the  oil  room  under  the 
pavilion,  which  was  a  low  room  about  twelve 
feet  square,  with  doors  opening  into  other 
rooms  only.  There  was  confiictinc  evidence 
upon  the  quesUon  whether  any  gasoline,  naph- 
[1 13]  tha  or  benzine  was  kept  in  tbe  oil  room  at  tlie 
time  of  tbe  fire.  It  was  admitted  that  in  1878 
the  pavilion  had  been  lighted  by  gasoline  gen- 
erated in  a  gasometer  uuder  the  privilege  in 
tbe  first  clause  of  the  policy,  but  tbat  its  use 
was  discontinued  in  the  fall  of  1878,  and  it  was 
not  used  in  1879. 

The  only  testimony  introduced  as  to  tbe  cause 
of  the  fire  was  in  substance  as  follows: 

Tbe  defendant  proved  tbat  the  assured  testi- 
fied at  tbe  first  trial  that  on  August  15,  1879, 
about  dusk,  he  was  seated  on  the  piazza  of  the 
hotel,  insight  of  the  pavilion,  and  saw  some 
men  with  pails  and  a  light;  that  his  attention 
was  attracted  by  shoiUs  of  children  playing 


about  in  front,  and  he  immediately  looked  back 
again  and  saw  .tbe  men  come  out  "as  though 
tiioy  were  afire,"  and  it  did  not  occur  to  him 
that  there  was  a  fire  in  the  oil  room,  allliough 
be  saw  it;  that  be  called  to  tbe  men  to  roll  in 
the  high  grass,  sod  one  of  them  did  so,  and  an- 
other ranlnio  the  water,  and  in  another  in^ttunt 
be  saw  the  oil  room  burning,  and  the  building 
immediately  cauirlit  fireand  in  an  hour  or  less 
was  ^eve^  with  the  ground. 

The  defendant  called  as  witnesses  the  two 
men  last  meQtioned.  who  testified  thai  they  had 
been  sent  from  another  hold  a  mite  off  with 
two  ordinary  wooden  pails  to  get  fi  ve  gidlons  of 
gasoline;  that  Walkcrdirectedone  Scliuthiirdt. 
a  man  in  his  employ,  to  let  them  have  the  nil; 
thatSchiichardt,  carryinga  lighted  ghiss  stahle- 
lantern  wilb  small  holes  around  ilie  top.  look 
them  into  the  oil  room,  and  drew  tbe  oil  from 
a  barrel,  through  n  piece  of  pipe  used  as  a  fau- 
cet, into  the  pails,  one  of  which  Ifniked,  and 
much  oil  was  spilled  upon  tbe  Qoor;  that  the 
lantern  was  very  near  the  barrel,  and  prcscnlly 
there  was  a  blue  flame  across  the  floor,  and  the 
whole  room  was  in  a  blaze  of  flro;  that 
Bcbucbardt  got  out  first,  and  died  of  his  burns; 
that  one  of  uc  witnesses  rolled  in  tbe  gniss 
and  was  little  injured,  and  the  other,  who  ran 
into  the  water,  was  so  severely  burned  as  to  be 
obliged  to  keep  his  bed  for  three  monlhs. 

The  defendant  moved  the  court  to  direct  a 
verdict  for  the  defendant,  "on  the  ground  that 
as  the  established  cause  of  tbe  fire  was  the 
drawing  In  the  oil  room  of  the  insured  prem- 
ises about  dusk,  in  the  vicinity  of  a  lighted 
lamp,  of  a  fluid  product  of  petroleum  under  the 
circumstances  ^own  by  the  evidence,  not  for 
filling  lamps  on  the  insured  premises,  but  for 
another  and  different  purpose,  this  of  itself, 
and  irrespective  of  other  questions  in  the  case, 
constitutes  a  violation  of  the  several  contracts 
of  insurance  in  force  at  the  time  of  the  fire,  as 
contained  in  the  policies  res[)cctivclv,  thereby 
rendering  tbe  said  policies  and  cucfi  of  them 
void,  and  defeating  the  right  of  the  pluiotiffa 
to  recover  in  this  action." 

The  plaintiffs  requested  the  court  to  submit 
to  the  jury  the  questions  "whether  there  was 
any  naphUia,  gasoline  or  benzine  on  the  insured 
premises  at  tbe  time  of  tbe  fire,"  and  "whether 
the  fluid  which  was  drawn  from  a  barrel  in  the 
oil  room  at  the  time  of  the  fire  was  so  drawn  in 
the  presence  of  a  lighted  lamp." 

The  court  denied  the  plaintiff's  requests  and 
directed  a  verdict  for  tbe  defendant.  The  plain- 
tiffs excepted  to  these  rulings  and  sued  out  this 
writ  of  error. 

Each  of  the  polices  In  suit  contains  two  oon- 
diiioos  concerning  the  keeping  or  use.  without 
written  permission  in  or  upon  the  policy,  of 
naphtha,  gasoline,  benzine  or  any  burning  fluid 
or  chemical  oil,  upon  the  premises.  By  the 
general  terms  of  the  first  of  these  conditions, 
the  policy  is  avoided  If  tbe  assured  shall  "keep 
or  use"  any  of  these  articles.  By  the  more  spe- 
cific provisions  of  tbe  other  condition,  the  pro- 
hibited articles  "or  any  other  inflammable  lio- 
uid  are  not  to  be  stored,  used,  kept  or  allowed 
on  the  premises,  "temporarily  or  permanently, 
for  sale  or  otherwise,  except  certain  article* 
named,  and  for  tbe  purpose  and  with  tbe  pre- 
cautions therein  specified,  namely,  "excepdng 
the  tise  of  teflned  coni,  kerosene  or  other  car- 
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boD  oil  for  Ilghtfl,  if  the  8ame.f8  drawn  tnd  the 
Inmps  filled  t)y  daylicht;  otherviae  the  policy 
iball  be  DuU  aad  void." 

The  printed  ellp,  bearing  the  words  "Privi- 
leced  to  use  kenMeoe  oil  for  lights,  lamps  to  be 
flUed  and  trimmed  by  daylicht  oaly."  was  at- 
tached to  each  policy  and  detiTercd  with  it,  aod 
matt  therefore  t>e  construed  In  connection  with 
aad  as  part  of  it,  and  not  as  Buperacdlng  any 
consistent  clause  in  the  body  of  the  policy.  It 
is  suggested  that  there  is  an  inconsistency  be 
tween  the  slip  and  the  exception  above  referred 
to.  But  the  two,  upcHi  being  compared  wiili 
one  another,  disclose  no  such  inconsistency; 
and  differ  only  in  that  the  exception  regulates 
the  drawing  of  tiie  oil,  which  the  slip  does  not, 
while  the  slip  regulates  the  trimming  of  the 
lamps,  which  the  exception  does  not.  Taking 
the  exception  aod  the  slip  together,  the  effect 
is  the  same  as  If  they  bad  been  Incorporated  into 
a  single  sentence,  so  as  to  permit  the  use  of 
kerosene  or  like  <Al  "for  lights,  if  the  same  Is 
drawn  and  the  lamp0  are  filled  aod  trimmed  by 
dayllgbt  only." 

lo  the  exception,  as  well  as  in  the  slip,  the 
words  "for  lights"  are  clearly  restricted  in 
tneaoing  to  lighting  the  insured  premises  only, 
and  the  words  "by  daylight"  are  intended,  not 
to  denote  day  time  as  opposed  to  night  Ume, 
but  to  prevent  tbe  use  of  any  artifldal  light 
from  which  the  oil  might  catch  fire. 

The  clause  written  in  the  margin  of  one  poli- 
cy, grnnting  a  privilege  "to  keep  not  exceeding 
five  Iwrrels  of  oil  on  said  premises,"  cannot  rea- 
•onubly  be  construed  as  intending  to  dispense 
with  any  of  tbe  carefully  preparea  printed  reg- 
ulations concerning  the  precautions  lobe  taken 

10  handling  and  using  it. 

The  clause  following  tbe  description  of  the 
principal  buildings  in  each  policy,  "Privilege 
to  use  gn'olineges,  gasometer,  blower  and  gco- 
erator  iK'iug  under  ground  about  sixty  feet  from 
main  builaing  in  vault,  no  h«it  emploved  in 
process."  does  not  affect  the  case;  for  Uie  use 
of  the  gas  apparatus  had  been  disconliuued 
some  time  before  tbe  flre;  uod,  as  has  already 
been  decided,  when  this  case  was  before  us  at 
a  former  term,  that  clause  did  not  sanction  the 
keeping  or  useof  gasoline  or  other  burning  fiuid 
except  for  actuafuse  in  that  apparatus.  116 
V.  S.  130  [20:  581]. 

It  has  also  been  decided  that  a  breach  of  the 
conditions  by  any  person  permitted  by  the  as- 
aured  to  occupy  tbe  premises  was  equivalent 
to  a  breach  by  toe  assured  himself;  ana  that  tbe 
assured  was  chargeable  with  any  acts  of  his  les- 
see in  keeping  upon  tbe  premises  any  of  the  pro- 
hibited articKs,  although  they  were  not  intend- 
ed to  be  used  there,  out  for  lighting  other 
places.   116  U.  8.  12»,  129  [29:  m]. 

There  can  be  no  doubt,  therefore,  that  both 
policies  were  avoided  if  kerosene,  gasoline  or 
any  other  carbon  oU  was  drawn  upon  tbe  prem- 
ises near  a  lighted  lamp  by  any  person  acting 
by  the  direction  or  under  tbe  authority  of  the 
leasee;  and  what  the  jiarticular  kind  of  carbon 
1^  so  drawn  was,  Is  quite  ImmateriaL 

The  testimony  of  the  assured  himself,  that 
just  before  the  nre  he  saw  some  men  with  pails 
and  a  light  near  the  pavilion  under  which  the 

011  nwm  was,  aod  presently  afterwards  saw 
two  <'f  the  men  come  out  "as  though  thev  were 
onfite/'aod  inaoolber  inatant  saw  tbe  oil  room 
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burning,  and  the  building  immediately  caught 
fire  niiu  within  an  hour  was  level  with  the 
ground,  of  itself  strongly  tended  to  the  conclu- 
sion that  the  fire  was  cuuscci  by  such  a  breach 
of  the  cooililioos  of  tbe  policy. 

But  this  conclusion  was  eslubllshed  beyond 
all  reasonable  doubt  by  the  testimony  of  the 
two  men  whom  he  saw  come  out,  the  substance 
of  which  has  been  already  stated,  and  the  ac- 
curacy and  credibility  of  which  is  not  impaired 
in  any  essential  point  by  tbe  tborouirb  croas- 
examinaliou  to  which  they  were  subjected  at 
the  trial,  or  by  a  can-ful  comparison  with  their 
testimony  given  before  a  coroner's  jury  tea 
days  after  tbe  fire,  and  introduced  in  contiec- 
tion  with  their  cross  examination. 

If  tbe  case  bad  been  submitted  to  the  jury 
upon  the  testimony  introduced,  and  a  verdict 
bad  been  returned  for  (he  plaintiff,  it  would 
have  been  tbe  duty  of  the  court  to  set  it  aside 
for  want  of  any  evidence  to  warrant  it.  Under 
such  circumstances.  It  Is  well  settled  that  the 
court  was  not  bound  to  go  through  the  idle 
form  of  submitting  the  case  to  tbe  jury,  but 
rightly  directed  a  verdict  for  the  defendant. 
Se/ioMd  V.  Ckieago.  M.  db  St.  P.  H.  Co.  114 
U.  S.  61S,  619  m:  224.  225],  and  cases  there 
cited;  Bobertton  v.  EdOAoff,  183  U.  a  614,  68^ 
[88:  477,  481]. 

JvOgmnt  q^trnMd 


WILLIAM  D.  MoEET.  F^.  in  Srr.,  [84] 

THE  TILLAGE  OF  B7DE  PARK. 

(SeeB.  a  Beporter*B  ad. 8HNU 

Boundary  tin^dedieation^  ttnet  to  tUpub- 
lie—mere  kMwtedge  and  wn-aetton—que^ion 

for  jury. 

1.  Where  tbe  evldenoe  as  to  the  twundair  !<■-«  of 
land  Is  confllcUnff,  In  tlie  afeMnoe  of  an  otlcliJ 
survey  the  loteotlon  of  the  parties,  when  aaoer- 
tamable,  must  be  carried  out. 

2.  Innunots,adetIlcation  of  astreetor  Uffbway 
mar  t>e  Inferretl  from  a  long  and  uninterrupted 
user  by  tbe  public  trtUt  the  knowledge  aod  oon- 
sent  of  the  owner. 

8.  Here  knowtedge  and  non-aotlon  or  failure  to 
assert  one's  rluhts  are  not  coodusive  evMence 
of  Buob  dedication,  for  they  may  be  rebutted;  and 
the  party  Is  alwavs  allowed  to  abow  fact*  and 
clrciimstanoee  to  overcome  such  presumption. 

4.  Whether  the  fact*  proved  are  aulBcient  to  ei- 
plain  the  nonaction  of  tbe  plaintiil.  and  to  nega- 
tive the  presumption  of  a  dedloation  or  not.  Is  a 
question  for  the  Jury. 

[No.  1481.1 

8ubmitUd  Jon.  7, 1890.  DtmidMaink  8, 1890. 

1 N  ERROR  to  tbe  Circuit  Court  of  the  Unlt- 
1  ed  States  for  tbe  Northern  District  of  Illi- 
nois to  review  a  judgment  in  favor  of  defend- 
ant Id  an  action  of  ejectment.  Bewned. 
Tbe  facts  are  stated  in  the  opinion. 
Mr.  J.  R.  Doolittle.  for  plaintiff  In  error: 
The  act,  declaration  or  deed  of  one  tenant  lo 
common  is  of  no  effect  as  an  adminlon  against 
his  co-tenant,  aod  cannot  bind  or  affect  hli 
rights. 
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Freemaa,  Co-tenancv,  f|g  109, 80B;  <?a(M  T. 
Salmon,  35  CaL  688;  Sutttr  ▼.  San  F^ndtoo, 
06Cal.  115. 

It  is  the  settled  law  of  the  State  of  IlllQOla 
toat  mere  non-action, —  in  other  words,  a  m6re 
omission  to  assert  title  as  again&l  the  public, — 
will  not  raise  any  implication  of  an  Intention 
to  dedicate  private  property  to  public  use. 

^oomiagton  v.  Bloomtngton  Oemeterg  Aim. 
136  m.  221;  Mtlntyrt  v.  St&rey.  80  111.  127. 
130;  Chicago  v.  Stiiiaon,  14  West.  Rep.  404, 
124  111.  510;  Kelly  v.  C/tieago,  48  111.  888. 

A  fwtiori,  when  the  land  Is  uninclosed. 

Chicago  v.  Johnton,  98  III.  618;  Herhold  v. 
aiieaqo.  108  Bl  467;  Peyton  v.  Shaw,  IS  HI. 
App.  192,  196. 

There  must  be  deliberate,  unequivocal  and 
decisive  acts  and  declarations  manifesting  a 
positive  and  unmistakable  intention  to  per- 
manently abandon  his  property  to  the  specific 
public  use,  to  make  a  common-law  dedication. 

Bigeloff,  Estoppel,  558;  Inein  v.  Dixon,  50 
U.  S.  9  How.  10  (13;  25);  Kelly  v.  Ohieago.  48 
m.  383;  Kyle  v.  Logan,  87  111.  67;  Chicago  v. 
Johnson,  98  111.  618;  Herhold  v.  Chicago,  108 
111.  467;  Peyton  v.  Shato.  15  111.  App.  192,  196; 
Hobertann  v.  Welltvilk,  1  Bond,  88;  Lowntdale 
V.  Portland,  Deady,  44;  Bloomington  v.  Bloom' 
ington  Cemetery  Am.  126  III.  221;  Melntyre 
T.  Storey.  80  III.  127,  130;  Ckieano  r.  Stinton, 
14  West.  Kep.  404.  124  IlL  610. 

Any  party  who  is  before  the  court  jMndmfa 
Uteaad  who  acts  under  a  decree,  becomes  pro 
tanto  a  party  to  the  proceeding. 

Pequea  v.  Rea.  2  Paige,  839,  841. 

J^r.  4mmmm  H.  BoMrta*  for  defenudDt  in 
error: 

No  particular  formalities  are  required  to 
make  a  common  law  dedication. 

Cincinnati  v.  White,  81  U.  S.  6  Pet  458  (8; 
468),  and  cases  dted;  Jani»  v.  i>eiin,  8  Bing. 
447. 

From  use,  with  the  assent  of  the  owner,  the 
law  presumes  a  dedication,  the  use  being  for 
such  a  length  of  time  that  tbe  public  accom- 
modation and  private  rights  might  be  material- 
ly affected  by  an  Interruption  of  the  enjoy- 
ment 

Macon  r.  Franklin,  12  Oa.  239;  Ckue  v. 
Favier,  12  Minn.  88;  Cady  v.  Congor,  19  N.  Y. 
£S6:  Barclay  t.  Howell,  81  U.  S.  6  Pet.  513 
(8:  482). 

If  the  owner  of  the  land  iDlentiooally  or  by 
eross  negli^oce  leads  the  public  to  believe  that 
he  has  dedicated  tbe  premises  to  public  use,  be 
wilt  be  estopped  from  contradicting  hia  repre- 
eentatlons  to  the  prejudice  of  thoae  be  may 
have  misled. 

Wilder  V.  3t.  Patd,  19  Uhin.  198;  Farmy  v. 
Calhoun  Ontnty.  84  Ala.  216. 

A  dedication  once  made  cannot  be  recalled, 
and  tbe  intention  of  tbe  owner  at  the  time  is  to 
be  consiiJered,  not  his  intention  at  any  subse- 
quent time. 

Rueh  V.  Bock  JUand.  6  Blaa.  06;  Adam$  v. 
Saratoga  dW.B.(h.  11  Barb.  414. 


f86)      Mr.  Juttiee 
of  the  court: 


delivered  tbe  opinion 


This  is  an  action  of  ejectment  brouffbt  in  the 
Circuit  Court  of  the  United  Slates  for  the  North- 
ern District  of  Itlinois  by  William  D.  McEey 
•gainst  th«  Tillage  of  Hyde  Park,  to  recover 
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possession  of  a  atrip  of  land  23  feet  wide  and 
150  long,  used  and  occupied  by  tbe  Village  as 
a  part  of  a  street  known  as  Forty-first  Street 
The  ground  of  McKey's  complaint  is  that  the 
Village,  in  locating  and  opening  that  Bireet,  en- 
tered upon,  and  unlawfully  took  possesaion  of , 
his  land  to  the  extent  of  the  above-meniioned 
atrip,  ejected  him  therefrom,  and  withholds 
from  him  the  poesession  thereof.  The  defend- 
ant filed  a  plea  of  not  guilty,  and  at  the  trial 
contended  that  tbe  street,  including  that  strip, 
was  properly  located  and  was  rightfully  used 
as  a  public  highway  by  virtue  of  a  common- 
law  dedication,  ana  also  under  a  deed  (rom 
plaintiff's  co-tenant,  with  the  acquiescence  of 
pluintiff,  through  a  long  period  of  years. 

The  controversy  in  the  case  is  as  to  Uie  loca- 
tion of  a  boundary  line,  there  being,  according 
to  the  hilt  of  exceptions,  no  contention  as  to 
the  title  of  the  premises  in  dispute.  The  land 
in  dispute  is  in  the  soutb  ten  acres  of  the  N. 
W.  ^  of  tbe  N.  B.  i  of  section  8.  township  88 
N.,  K.  14  E.  of  the  third  principal  meridian. 
Id  Cook  County,  Illinois.  Upon  the  trial  it  was 
shown  that  toe  trustees  of  the  Dlinols  and 
Michigan  Canal  had  owned  the  N.  £.  i  of  sec- 
tion 8,  deriving  their  title  by  grant  from  tbe 
State  of  Illinois;  and  that  they  conveyed  the 
northwest  quarter  of  this  N.  E.  i  to  P.  P.  W. 
Peck,  describing  it  in  tbe  deed  as  the  north* 
went  quarter  of  tbe  N.  E.  i  of  the  section,  con- 
taining forty  acres,  more  or  less.  By  mesne 
conveyances  the  title  to  the  soutb  ten  acres  of 
this  N.  W.  i  of  the  N.  E.  i  of  section  3,  In 
June,  1866,  became  vested  in  two  brothers, 
Edward  and  Michael  McKey,  living  in  Wis- 
consin, as  tenants  in  common,  and  was  held  by 
them  until  tbe  death  of  Michael  McKey,  intes- 
tate. September  29,  1868,  upon  whose  death 
bis  interest  therein  descended  to  bis  four  minor 
children,  one  of  whom,  William  D.  McEey, 
the  plaintiff,  became  of  age  on  September  IB, 
1874.  Edward  McEey  died  Intestate  August 
14,  1875. 

In  order  to  show  his  title  to  the  premises  In 
dispute  tbe  plaintiff  put  in  evidence  the  pro- 
ceedings of  the  Circuit  Court  of  Cook  Count; 
in  chancery  in  a  suit  for  the  partition  of  the 
McKey  tract  among  the  heirs  and  owners 
thereof.  As  shown  by  this  evidence  that  court 
in  that  case  appointed  commiHsioners  to  parti- 
tion tbe  land,  and  authorized  them  to  sub- 
divide it  into  blocks,  lots,  streets  and  alleys, 
which  thev  did,  and  attached  to  the  record  a 
plat  entitled  "HcEe^'s  Addlttoa  to  Hyde 
Park." 

Tbe  plaintiff  also  put  In  evidence  the  final 
decree  in  that  cause  entered  October  6,  1882, 
the  said  plat  being  a  part  of  it.  The  decree 
reads  as  follows: 

"  It  sppearing  to  the  court  that  the  plat  In 
said  report  attached,  marked  '  E,'  which  said 
commissioners  have  entitled  '  McKey's  Addi- 
tion to  Hyde  Park,'  beioe  a  subdivldon  made 
by  circuit  court  oommlsaloners  in  partition  of 
that  part  of  the  south  ten  acres  of  the  north- 
west quarter,  etc.,  represents  their  subdivision 
of  the  land  above  described  under  description 
No.  5,  and  was  by  them  duly  submitted  to  the 
president  and  board  of  trustees  of  said  ViUage 
of  Hvde  Park,  and  was  approved  bj  them  on 
the  d^th  of  September,  A.  D.  1888,  u  ap- 
64  Ml 
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pean  \>f  the  certificate  of  the  clerk  of  said  Vll- 
iRge  thereon,  the  pieces  or  parcels  of  bad  des- 
ignated on  IbTS  plat 'E' as  streets  and  alleys 
King  laid  out  for  public  streets  and  alleys  us 
OD  said  plat  '  £'  sIiowd.  It  is  further  ordered, 
adjudged  and  decreed  that  the  several  maps  or 
plau  by  said  commissioners  prepared  ana  Ibc 
aubdivisiOD  by  theni  made  aod  ahowo  thereon, 
tod  the  respective  titles  given  thereto,  be,  and 
the  same  are  hereby,  in  all  respects  approved, 
ralified  and  confirmed,  and  it  is  ordered  that 
the  originals  now  here  in  court  be  recorded  In 
the  recorder's  olUce  of  said  Cook  County,  as  re 

aulred  by  law.  And  It  la  further  ordered  that 
le  clerk  of  this  court  certify,  under  his  hand 
and  seal  of  this  court,  on  each  of  aaid  originn! 
maps  or  plats  a  minute  of  the  order  of  this 
court  approving  the  same,  in  words  and  figures 
as  follows,  to  wit: 
"State  of  Illinois, ) 
"Countyof  Cooh.  f 

"  This  plat  approved  In  all  particulars  by 
the  court;  and  it  is  oniered  that  the  sums  he 
recorded  in  the  recorder's  office  of  the  County 
of  Cook  aforesaid.  This  cerlificate  is  made  in 
pursuance  of  a  decree  of  the  Circuit  Court  of 
Cook  County,  In  the  State  of  Illioois,  entered 
on  the  6tb  day  of  October,  1882,  Id  case  num- 
ber 29,801.  in  which  William  D.  McE^  and 
others  are  complainants  and  Kichard  M.  Hc- 
iley  and  others  are  defendants." 

The  plat  shows  that  the  lots  embraced  33  feet 
of  the  street,  and  that  the  iilakcs  of  thelots  were 
Mt  23  feet  south  of  the  nnrth  line  of  the  street, 
leaving  a  strip  thirty-three  feet  wide  south  of 
the  lots  to  be  thereby  dedicated  for  use  as  a 
public  street.  The  plaintiil,  for  the  purpose  of 
showing  that  the  line  thus  indicated  by  the 
plat  as  the  southern  boundary  of  the  McKey 
tract  was  intended  by  the  canal  trustees  to  be 
the  souUiern  line  of  the  N.  W.  i  of  the  X.  £. 
i  of  Kc  8,  olTeFod  Id  evidence,  in  addition  to 
their  conveyance  to  Peck,  the  purchaser  from 
them  of  that  tract,  all  the  other  conveyances 
made  by  Ibem  of  the  said  northeast  quarter  of 
said  section  3,  as  follows:  {1)  a  deed  to  llobert 
8.  Wilson,  dated  April  1, 1857.  for  the  north 
half  of  the  soulbwest  quarter  of  that  quarter- 
section  which  was  stated  in  the  deed  to  contain 
lO^'ifa  acres,  more  or  less,  tn  consideration  of 
1965;  (i)  a  deed  to  John  C.  Dodge,  dated 
October  6, 1655,  for  the  south  half  of  the  south- 
vest  quarter  of  that  quarter-section,  stated  in 
the  deed  to  contain  20  acres,  at  the  rate  of  $50 
per  acre,  amounting  to  the  sum  of  91,000;  {3) 
a  deed  to  Isaac  Cook,  dated  August  10,  1852, 
conveying  the  northeast  quarter  of  that  quarter- 
section,  coDininiag  40  acres,  more  or  less,  at 
the  rate  of  (15  per  acre,  amounting  to  the  sura 
of  1600;  (4)  a  deed  to  William  B.  £gan,  dated 
January  28,  ItiSO,  conveying  the  north  half  of 
the  southeast  quarter  of  that  quarter-section, 
containing  19,*n'iF  acres ;  aod,  (6)  a  deed  to 
Margaret  Johnson,  dated  July  1, 1859,  convey- 
log  tbe  south  half  of  the  southeast  quarter  of 
that  quarter-section,  (»>ntaining  lO,',^  acres. 

It  was  admitted,  as  slated  above,  that  the 
canal  trustees  had  held  title  to  the  whole  of  the 
said  northeast  quarter,  and  that  the  above 
deeds  placed  all  the  titles  to  said  qaarter-acc- 
tion  in  tbe  grantees  aforcraid. 

Tbe  plaintiff  then  introduced  ooe  Henry  J. 


Goodrich,  who  testified  "to  bis  signature  upon 
the  plat,  and  that  he  was  one  of  the  commis- 
sioners appoii'ted  by  tbe  court  to  make  the 
partition,  8t.d  was  at  the  same  time  presi<)ent 
of  the  board  tf  trustees  of  tbe  Village  of  H>de 
Park;  that  he  knew  where  tbe  sukes  were 
driven  by  the  surveyors  who  made  the  nluL 
and  be  knew  that  the  land  as  staked  took  ^ 
feet  off  the  street;  that  at  the  time  the  board  ap- 
proved tbe  plat  thej|  knew  it  was  taking  more 
land  than  what  'was  intended  to  be  iriven;'  that 
they  wanted  to  change  tbe  street;  tbey  wanted 
to  leave  that  question  in  court  and  approve  of 
the  plat  as  it  then  stood;  that  tbe  board  was 
then  in  favor  of  changing  the  location  of  that 
Ktreet.  The  witness  further  testified  that  he 
had  known  that  land  ever  since  1865  or  1866, 
and  that  it  was  then  inclosed  with  a  fence;  that 
the  fence  was  an  old  fence;  that  the  fence  was 
south  of  the  center  line  of  tbe  street  as  opened 
by  tbe  authorities  of  Hyde  Park;  and  ttut  be 
remembered  tbe  circumstance  of  a  street  being 
run  through  there  .  .  .  It  was  admitted  by  stip- 
ulation of  counsel  that  41st  Street  was  opened 
through  the  property  in  question  in  lS7il." 

Alexander  Taylor,  a  witness  for  the  plaintiff, 
testified  that  he  "resided  very  near  this  property 
for  eighteen  years,  and  had  known  il  ever  since 
1869,  and  at  one  time  lived  on  partof  it.  That 
"it  was  always  fenced  in  until  tbe  time  it  was 
opened  as  a  street,  in  1873.  There  was  a  fence  on 
the  south  line  of  it  in  1H69,  which  was  quite  an 
old  fence  then  and  which  the  gardener  made  in- 
to a  reed  fence  to  give  shelter  to  his  ganleo  from 
the  north  winds,  and  on  the  south  side  of  It 
was  tbe  Bowen  lot,  cultivated  as  a  vegetable 
rairden:  on  tbe  north  side  it  was  also  inclosed. 
There  was  no  fence  on  the  north  side  of  the  ten- 
acre  lot  deeded  to  tbe  McEeys,  Imt  the  whole 

Siece  up  to  tbe  railroad,  including  Mr.  Hill's  nod 
[fs.  Smith's  land,  was  all  feuci-d  in  together. 
One  half  of  it  belonged  to  the  MoKey  estate 
and  one  half  belonged  to  Mrs.  Smith  and  Mr. 
Hill,  but  it  was  inclosed  on  all  sides  and  was 
used  for  a  pasture  by  tbe  wilness.  The  fence 
on  the  south  line  between  the  iMcKey  land  and 
the  Bowen  land  was  an  old  fence  w'hich  used 
to  blow  down:  the  pressure  of  the  wind  would 
breakit  down,  and  he  had  to  patch  it  up.  It 
was  an  old  fence  In  1869,  made  on  cedar  posts, 
a  straight  fence  running  through  from  Vin- 
cennes  Avenue  to  Qrand  Boulevard.  The  wind 
would  blow  it  down  sometimes  three  or  four 
lengths  at  a  time.  When  the  street  was  put 
through  and  the  fence  was  moved  south  tbev 
turned  tbe  tops  of  the  fence  into  the  grouna; 
tbcy  were  so  rotten  tbey  could  not  use  them 
again.  When  the  street  was  put  througu,  tbe 
fence  was  moved  south  into  Mr.  De  Lai's 
garden." 

Frank  McLeane  testified  to  the  same  effect 
as  to  the  existence  of  tbe  old  fence  which  rao 
straight  through  from  Vii  cennes  Avenue  to 
Grand  Boulevard,  immediately  south  of  wblA 
was  Bowco's  land,  used  as  a  garden. 

The  plaintiff  tbeo  called  S.  S.  Qreeley,  who 
testiliea  that  he  was  tbe  surveyor  who  made 
the  plat  pursuant  to  the  order  of  tbe  o)urt: 
that  he  staked  the  south  line  of  the  lots  and  the 
north  line  of  the  street;  and  that  tbe  stakes  were 
all  driven  in  the  grade  of  tbe  street.  He  stated 
that  when  he  made  tbe  survey  of  McKey's  ad- 
dition be  was  informed  of  bow  tbe  canal  trustees 
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hsd  convejed  the  whole  of  the  quarter-section 
by  tlie  certiScates  and  coDveyances  above  meo- 
tkmed;  that  the  United  States  [dat  of  aection  8 
abowed  that  the  N,  E.  ^  was  a  fractional 
quarter-iiectioD— not  full  160  acres,  but  157^i^o 
acres;  and  that  before  muking  the  survey  it  was 
necessary  to  know  bow  the  canal  trustees  had 
cocveyca  the  land. 
He  further  stated:  "I  found  then  there  were 
[91]  conveyances  by  the  canal  trustees  to  six 
different  parties  in  the  northwest  quarter  of 
section  8:  two  of  the  pieces  were  conveyed  as 
the  northwest  quarter  of  the  northeast  quarter 
and  the  northeast  quarter  of  the  northeast 

auarter,  each  bcioK  40  acres,  more  or  less;  then 
lere  were  four  conveyances — one  conveying 
the  north  half  of  the  southwest  quarter  of 
the  nortbeast  quarter  of  section  8,  conlnining 
19,Vff  acres,  more  or  less,  one  the  south  half  of 
the  southwest  quarter  of  the  nortbeast  quarter, 
containing  19  acres,  and  one  the  north  half  of 
the  soiitlieast  quarter  of  the  northeast  quarter, 
containing  19^,}a  acres,  and  one  the  south 
half  of  the  soutlieaat  quturter  of  the  northeast 
quarter,  containing  IdiVs  acres.  The  south 
half  of  the  soutbwcst  quarter  of  the  northeast 
quarter  was  marked  in  two  ways;  it  was  marked 
I9/nSr  acres  with  a  pencil  mark  through  it.  .  .. 
I  then  found  that  the  line  between  what  is 
technicnlly  called  the  north  half  and  the  south 
half  of  the  northwest  quarter  was  not  really  the 
middle  line  of  the  quarter-seotion,  but  was  a 
line  far  enough  souui  of  that  to  give  the  pro- 
portion of  80  acres  in  the  north  half  nud  77^*1^ 
acresin  thesoutfa  half.  1  then  dividod  it  upon 
that  basis,  giving  the  north  half  ^hc 
width  north  aoasouth,  and  giving  ttic  south 
half  77  and  a  fractional  tIt  of  the  width  uortli 
and  south;  that  made  the  north  part  of  the 
quarter-section  1,834  feet  long  on  the  west  line, 
and  the  south  tiart  l,28t^  feet,  and  Uie  true 
dividing  line  between  the  northwest  quarter 
and  tbe  southwest  quarter  of  the  quarter-sec- 
tion, wliicb  is  properly  tbe  south  line  of  tljt: 
McKey  property." 

In  repjy  to  a  question  by  the  Judge,  he  sLiI^hI 
tiiat  he  put  the  dividing  line  "just  w<if<r<! 
tbe  canal  trustees  seem  to  have  done  in  their 
deeds."  Witness  further  testified  "tbathe  had 
made  surveys  in  the  northwest  quarter  of  this 
quarter-section,  and  that  be  bad  surveyed  the- 
property  immediat^y  south  of  tbe  McKey  ten 
acres,  which  is  In  dispute,  and  that  he  liad 
located  tbe  fenoe  along  tbe  north  line  of  said 
property  and  the  south  line  of  41st  Street  as  laid 
out  hy  the  Village;  that  be  bad  located  this  feao' 
runnmg  east  and  west  an  equal  distance  Ix 
tween  the  north  and  south  boundary  lines  of  tin  ' 
quarter-section,  but  that  be  had  done  this  simply  < 
[921  fBtraciog  the  subdivisiOD  which  bad  been 
made  before,  and  that  he  made  the  north  line 
of  tbe  Muthwe^  quarter  of  tbe  quarter-secUoD 
at  the  midway  point,  because  he  discovered 
that  it  was  the  way  it  had  been  made  before." 
Tl^e  defendant  to  maintain  the  issues  on  its 

KTt  introduced  Henry  McEey,  son  of  Edward 
cEey,  to  show  that  the  Village  of  Hyde  Park 
In  1878  opened  41st  Street  through  tbe  land  in 
quesUon,  in  pursuance  of  a  oeed  from  his 
father,  who  was  the  original  owner  of  an  un- 
divided half  of  the  McKcy  tract;  that  the  plain- 
tiff, though  a  Biiuor  at  ilae  time,  became  of  ane 
in  the  year  1874,  and  did  not  commence  this 
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suit  until  1887;  that  in  the  meantime  the  VII* 
lage  of  Hyde  Park  proceeded  to  open  and  im- 
prove the  street,  to  lay  sidewalks  and  to  put 
in  sewers  without  objection  or  Interruplioa 
from  the  plaintiff;  that  witness  was  the  only 
agent  the  McKeys  had  In  the  management  of 
their  property,  and  was  present  at  the  time  tbe 
street  was  laid  out;  that  be  saw  that  tbe  fence 
had  been  moved;  that  more  of  the  street  had 
been  taken  from  the  McKev  tract  than  from 
the  land  adjoining  it  on  the  south;  that  ha 
thought  the  location  of  the  fence  might  have 
been  wrong,  and  therefore  made  no  objection; 
and  that  the  location  was  not  questione<l  imtlt 
Mr.  Qreeley  informed  him  of  tbe  alU-ffed  error 
of  said  location,  and  that  tbe  southeru  line  of 
the  lots  extended  66  feet  below  tbe  north  line 
of  the  street.  He  also  testified  that  in  selling 
lots  in  their  addition  the  Mclveys  followed  the 
description  in  tbe  plat  thereof,  hut  inserted  in 
tbe  deed  a  condition  that  tlioy  did  not  wnrraot 
the  title  to  any  portion  of  the  lots  claimed  by 
tbe  Village  as  a  part  of  tbe  street 

In  support  of  its  contention  that  tbe  23- feel 
strip  involved  in  this  suit  was  ritibtfully  in* 
eluded  within  tbe  limits  of  tbe  street,  and  that 
the  same  is  located  where  it  ought  to  he,  the 
defendant  introduced  as  witnesses  McLennan, 
Rossiter,  Lee  and  Foster,  all  surveyors  of  ez- 
pcrience.  Each  of  tliu.se  witnesses  testificil  that 
the  center  Hne  of  41st  Street,  as  laid  out  by  the 
Vitlace  of  Hyde  Park,  is  the  true  southern 
boundary  of  U>e  McKey  tract. 

Jacob  T.  Foster,  county  surveyor,  said  if  ha 
were  called  upon  to  survey  the  northwest  quar- 
ter of  the  northeast  quarter,  containing  forty 
acres,  more  or  less,  be  would  ascertain  the 
southern  line  of  the  quarter  by  measuring  tbe 
west  line  of  the  quarter-section  and  dividing 
it  in  the  middle,  then  measuring  the  eai>t 
line  of  the  quarter-section  and  dividing  it  in 
the  middle,  and  run  a  line  through  from  one 
point  to  the  other,  so  that  if  tbe  west  line  of  tbe 
iiMurter-section  was  2.622i  feet  long  he  would 
■nr\ke  tbe  west  line  of  the  quarter-quarter  one 
'■itifof  tlint.and  make  the  south  liiieof  the  quar- 
t^T-quarter  that  many  feet  south  of  tbe  iioriii 
luif.  That  is  thecorrect  principle  in  surveying. 

'Vhf*  witness  McLennan,  a  surveyor  of  thirty 
years,  lestitlt-d  that  "  if  this  norllieast  quarter 
of  w.'i  tion  3  be  subdivided  Into  four  quarters  by 
dividing  the  quarter  sectinn  hy  equally  dislant 
iiura.  such  a  survey  woold  locate  41st  Street  in 
exactly  the  position  where  it  is  now  occupied 
hy  tbe  Village,  and  la  that  case  the  true  line 
lictwern  the  northwest  quarter  and  the  south- 
west quarter  of  this  nortbeast  quarter  of  the 
'|iiart<.'r  section  would  be  in  the  center  of  41st 
street  as  now  laid  out  and  occupied." 

Defendant's  other  witnesses  testified  to  the 
aame  efltect. 

Several  exceptions  were  taking  to  rulings  of 
the  court  below  duringthe  progress  of  tbe  trial, 
and  also  to  the  general  charge  to  tlie  Jury. 
Tbe  jury  returned  a  verdict  In  favor  of  the  de- 
fendant, upon  which  judgment  was  rendered. 
Tba  plaintiff  then  sued  out  this  .writ  of  error. 

The  first  assignment  of  error  which  we  think 
necessary  to  consider  relates  to  the  foUowiug 
charge  of  tbe  court: 

"If  you  believe  from  tbe  evidence  that  tLo 
center  of  the  street  is  tbe  center  east  and  west 
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line  of  Ibe  quarter-section,  then  you  are  also  {□■ 
structed  that  it  was  and  still  Is  the  true  bounda- 
TY  line,  and  that  the  plaintiff  is  not  entitled  to 
toe  land  described  in  the  declaralioo  on  the 
theory  that  the  Greeley  survey  was  correct." 

He  preceded  this  charge  by  the  following 
■tatement: 

"In  167S  the  Village  of  Hyde  Park  laid  out 
and  opened  4l8t  Street  sixty-six  feet  wide  from 
Grand  Boulevard  to  Vincennes  Avenue,  the 
center  of  which  was  a  line  eqiiidistaot  from  the 
north  and  loatb  lines  of  the  quarter- section,  on 
tbe  theory  that  this  line  was  the  true  eaat  and 
west  boundary  between  tbe  four  quarters  of  the 
quarter-section  and  the  true  aoutbem  boundary 
of  the  McKey  tract." 

In  our  opinion  that  instruction  was  erroneous. 
It  in  feffect  directed  the  jury  to  find  that  the 
center  of  the  street,  which  is  a  line  equidistHnt 
from  tbe  north  and  south  lines  of  the  quarter- 
section,  is  tbe  true  southern  boundary  of  tbe 
McKey  tract,  and  that  the  plaintiff  was  not  en- 
titled to  recover  the  premises  described  in  the 
declaration.  The  question  in  this  branch  of 
the  case  is,  whether,  as  is  contended  by  tbe 
plaintiff,  tbe  line  designated  In  the  pht  of  par- 
tition, adopted  by  tbe  decree  of  tbe  Chancer}* 
Court  of  Cook  Countv.  and  approved  liv  the 
president  and  board  of  trustees  of  the  Yillnge 
of  Hyde  Park,  is  the  true  soulhem  boundary 
of  the  McKey  tract,  or  whether,  as  is  insisted 
by  the  defendant,  the  center  line  of  4lBt  Street 
la  Ibat  boundary. 

The  facts  adduced  by  the  plaiotitr  in  support 
of  his  contention  are,  that  tbe  whole  of  the 
northeast  quarter  of  section  S  wai  owned  by 
the  canal  commissioners;  that  It  contained,  as 
abown  by  tbe  plat  of  the  goremmental  survey, 
acres:  that  there  was  never  any  official 
subihvisional  survey  of  that  quarter;  tbat  the 
canal  commissioners,  by  six  different  deeds, 
conveyed  to  different  parties  and  in  different 
quantities  tbe  whole  quarter-section,  80  acrc^ 
in  tbe  north  part  of  the  quarter  and  four  times 
19Vr^  or  77^  Bcrea  in  the  south  part;  that  S. 
8.  Greeley,  a  surveyor  of  forty  years'  expfri- 
ence,  employed  by  tbe  court  commissioners  in 
the  partition  suit,  with  those  deeds  before  him, 

Eroceeded  to  survey  tbe  property  intosubdivis- 
tns,  and,  as  he  testified,  by  tracing  tbe  lines  of 
the  TuiouB  snbdiviaions  juat  as  the  cannl  com- 
mlssiooera  seemed  to  bare  placed  them  by  their 
deeds,  and,  locating  It  "exactly  as  it  was  origi- 
nally subdivided,"  he  fixed  the  boundiiry  line 
twenty-three  feet  south  of  that  indicated  by  tbe 
center  of  tbe  street;  and  that  tbe  line  thus  coni- 
fled  to  by  bim,  adopted  by  the  court  and  ap- 
proved by  the  president  and  board  of  trustees  of 
tbe  ViUngeof  HydePark,colncldedexactIvwith 
an  ancient  dividing  fence  between  the  McEey 
tract  north  and  the  Bowen  tract  south,  running 
across  the  western  half  of  tbe  quarter  section, 
which,  by  its  rotted  condition,  furnished  a 
strong  presumption  that  it  had  been  built  there 
by  the  original  purchasera  in  accordance  with  a 
survey  mtwle  upon  tbe  same  principle  as  tbe  one 
on  which  tbe  partition  plat  waa  prepared. 

Tbe  eridence  as  to  the  true  southern  bounda- 
ry la  at  least  conflicting;  and  ila  weight  and 
value  waa  a  question  to  m  determinea  by  the 
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court  is  the  uaual  one  prescribed  by  the  goveni- 
ment  for  tbe  direction  of  surveying  oracers  Id 
subdividing  sections  of  the  public  lands  for  dis- 
posal un<ler  the  Public  Land  Law,  it  does  not 
necess-irily  relate  to  tbe  subdivision  of  private 
lands  by  the  owners  after  tbey  have  been  ''rnnled 
by  tbe  government  without  official  subdivisions 
having  neen  made.  If  tbe  northeast  quarter  of 
section  8  had  been  subdivided  by  the  surveying 
officers  of  the  Unitcl  States  and  recorded  on 
tbe  plat  prior  to  the  grant  to  the  State,  such 
general  description  as  that  contained  in  the 
deed  from  the  canal  company  to  Peck  might 
properly  be  presumed  to  convey  only  aootticial 
quarter  of  the  quarter-section.  But  in  the  ab- 
sence of  such  omcial  subdivisional  survey  tbe 
intention  of  the  parties,  as  to  the  amount  of 
land  conveyed,  must,  when  ascerlainnble,  be 
recognized  and  carried  out.  We  thinii,  there- 
fore, the  court  erred  when  in  its  charge  it  with- 
drew from  the  consideration  of  the  jurj-  tbe 
evidence  which  bad  been  submitted,  very  prop- 
eily,  we  think,  tending  to  prove,  both  by  the 
location  of  the  old  fence,  and  by  the  deeds  of 
adjoining  lands  executed  by  tbe  canal  commis- 
sioners, the  southern  boundary  line  of  the  prem- 
ises in  dispute. 

Another  assignment  of  error  urged  by  coun- 
sel for  plaintifTis,  that  the  court  erred  iii  giving 
the  following  charge  to  tbe  jury:  '"If  you  be- 
tfeve  from  the  evidence  that  in  1874,  when  the 
plaintiff  attained  his  majority,  he  knew  of  the 
action  of  the  Village  of  Hyde  Pnrk  in  layine 
out,  opening  and  improving  the  street,  and 
that  thereafter  and  until  the  partition  suit  was 
commenced,  in  1881  or  later,  the  street  waa 
mainlained  and  used  with  bis  knowledge  and 
without  objection  by  him,  you  are  authorized 
to  infer  that  he  consented  to  a  dedication  to 
tbat  use  of  so  much  of  the  McEey  tract  as  fi 
embraced  witbln  the  present  limits  of  tbe 
street." 

This  instruction  was  repeated  in  tbe  follow- 
ing more  unqualified  language:  "The  plaintiff 
l)ccame  of  age  in  1874,  and  if  the  Villwe  of 
Hyde  Park  took  possession  of  this  strip  oiland 
in  1873,  and  he  unew  of  tbat  possession  and 
the  cotitinued  use  and  improvement  of  the  street 
Bud  made  no  objection,  if  with  full  knowledge 
of  everj'tbing  that  was  done  from  1874,  when 
he  was  of  age,  until  Mr.  GreeJey  informed  him 
for  the  first  time  that  he  was  tbe  owner  or  part 
owner  of  tbe  2S  feet,  then  he  cannot  recow  as 
against  the  Village  of  Hyde  Park." 

However  correct  technically,  as  an  abstract 
pi-opositioo,  tbe  first  part  of  this  charge  may 
bc,  we  do  not  think  the  last  paragraph  of  it, 
above  q\ioled,  atatea  tbe  law  of  lllinoia  as  to 
what  constitutes  a  dedication  of  real  property 
in  tbat  State,  as  interpreted  by  her  aupreme 
court  In  Bloomijiffton  v.  Btoomington  (kmt- 
tsry  Alio.,  136 III.  321,  SS7,  228.  the  court  Uld 
down  tbe  principle  that  mere  "non-action  will 
not  raise  an  implication  of  an  intention  to  dedi- 
cate private  property  to  public  use,  nor  will  It 
eatop  the  oUner  to  ueny  auch  intention."  Af- 
ter repeating  the  dootrine  in  the  language  of 
preceding  cases,  tbe  court  proceeded  thus: 
"But  It  b  said  that  he,  and  his  grantee,  tbe 
plaintiff,  should  be  estopped  to  deny  a  dedica- 
tion because  of  the  public  user  of  the  land  In 
question  as  a  part  of  the  street  without  objec- 
tion on  their  part   Had  the  plaintiff,  or  its 
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mntor,  any  eqolrocal  overt  rlRfats  or  dec- 
TaratloDa,  given  evideoce  of  ao  iDtentioo  to 
have  tbe  land  io  question  included  io  tbe  street, 
and  tiiereliy  induced  the  pnbUc  to  um  and  the 
city  to  improve  it  as  a  part  of  the  atrcct,  possi- 
bly tbe  doctrine  of  estoppel  might  have  been 
invoked.  No  such  acts  or  declaration*  however 
are  shown.  Alt  that  is  proved  is  mere  non-ac- 
tioD  CD  their  part,  or,  in  other  words,  a  mere 
omission  to  assert  their  title  as  a^inst  the  pub- 
lic. J^iere  eon  action  will  not  raise  an  Implica- 
tion of  an  latentioQ  to  dedicate  private  property 
to  public  use,  nor  will  it  estop  the  owner  to  deny 
such  intention."  See  also  aerhold  v.  Ohieago, 
108  III.  467;  Peyton  v.  ^v.  in  111.  App.  192. 

In  KyU  V.  Logan,  87  Dl.  64.  86,  67,  the  court 
stales  the  same  doctrine  as  follows:  "Io  order 
to  justify  a  claim  that  title  to  a  tract  of  land 
has  been  devested  by  dedication,  the  proof 
[97]  should  be  very  aatiafactoiy.  either  of  an  actual 
intention  to  dedicate  or  of  such  acts  and  decla- 
re tionsaa  should  equitably  estop  theowner  from 
denying  such  intention.  .  .  .  The  owner 
of  the  land  must  do  some  act,  or  suffer  some 
act  to  be  done,  from  which  it  cao  be  fairly  in- 
ferred he  intended  a  dedication  to  the  publia 
Acquiescence,  with  knowledge  of  the  use  by 
tbe  public,  witbo  Jt  objection,  ia  not,  as  held  bv 
tbe  circuit  court,  conclusive  evidence  of  a  dea- 
ication,  for  it  may  be  rebutted.  Tbe  second 
instruction  for  appellees,  announcing  this  prin- 
ciple, was  erroneous.  A  dedication,  from  an 
user  of  twenty  years,  and  for  a  shorter  time, 
may  he  presumed,  but  it  is  not  conclusive. 
Tbe  owner  might  show  any  fact  wbich  "'ould 
overOMne  the  presumption. 

In  Chicago  v  Johnton.  98  lU.  618,  624,  625, 
the  court  laid  down  the  doctrine  on  this  subject 
as  follows:  "A  dedication  of  private  property 
to  public  uses  will  not  be  held  to  be  established, 
except  upon  satisfactory  proof,  either  of  an  ac- 
tual dediralion,  or  of  such  acts  or  declarations 
as  sboutd  equitably  estop  the  owner  from  de- 
nying such  IDtentioo.  This  proposition  laao 
cICArTy  the  law,  it  needs  the  citation  of  no  au- 
thorities in  its  support," 

In  the  still  earlier caseof  Melntyrev.  Storey, 
80  111.  127, 130,  the  court  said;  "Adedicatioa 
of  the  right  of  way  for  a  highway  may  be 
variously  proven.  It  may  be  establisbed  by 
grant  or  written  instrument,  or  by  tbe  acts  and 
aeclarntioDs  of  the  owner  of  the  premises.  It 
may  be  inferred  from  long  and  uninterrupted 
user  by  tbe  public,  with  the  knowledge  and 
consent  of  the  owner;  but  this  court  has  bad 
frequent  occasion  to  say,  there  must  be  a  clear 
intent  shown  to  make  the  dedication.  The 
evidence  offered  .foi  that  purpoae  should  be 
clear,  either  of  an  actual  intent  so  to  do  or  of 
such  acts  or  declaration*  as  will  equitably  estop 
the  owner  from  denying  such  intent." — citing 
Marcy  v.  Taylor.  18  111.  684;  KeUy  v.  Ohieago, 
48  III  388;  Ood&ey  v.  Alton,  12  Dl.  SO. 

In  ChieoM  t.  Stinaon,  124  111.  610,  618,  S14 
fl4  West.  Rep.  404],  the  court  said:  "Before 
title  can  be  devested  by  dedication,  tbe  proof 
fQ^]  must  be  very  satisfactory  either  of  an  actual 
^  ■*  intention  to  dedicate,  or  of  such  acts  or  declar- 
ations as  should  equitably  estop  tbe  owner  from 
doiying  such  intention.  — citing  Kelly  v.  Ohi- 
mgo,  4A  111.  888.  "Long  use  and  long  acqni- 
eaoence  Id  such  use  by  the  owner  of  land  are 
•ometimes  regarded  as.  In  and  of  themselvca, 
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evldenoe  of  a  dedication.  In  eases,  however, 
of  implied  or  presumed  acquiescence  or  con> 
aent  on  part  ot  the  owner,  very  much  depend* 
upon  tbe  location  of  tbe  road  or  street,  the 
amount  of  travel,  tiw  nature  of  tbe  use  of  the 
public,  tbe  riehts  asserted  b7  the  public,  (A* 
Knowledge  of  tneomier,  and  like  circumstances," 
—citing  (hutottv.  Murray,  22  Iowa,  457.  "We 
have  said;  'Acquiescence,  with  knowledge  of 
the  use  by  the  public,  without  objection,  is  not 
.  .  .  conclusive  evidence  of  a  dediciiion, 
for  It  may  be  rebutted,' — citing  v.  Logan, 
87  Dl,  64.  The  two  prominent  elements  to  be 
oonddered.  In  determining  whether  there  haa 
been  a  common-law  dedication  or  not,  are  the 
intention  of  tbe  owner  to  dedicate,  and  tbe  ao 
ceptaace  by  tbe  public  of  tbe  intended  dedica- 
tion. 'The  owner  of  the  land  must  do  soma 
act,  or  suffer  some  act  to  be  done,  from  which 
it  can  be  fairlv  Inferred  he  intended  a  dedication 
tothepublic,  — citing  ffyfev.  Logan,  tupra. 

Dnaer  these  authonties  we  think  the  court 
below  committed  error  In  that  part  of  tbe 
cbar^  to  which  we  have  just  referred.  The 
principle  established  by  them  Is,  that  a  dedica- 
tion of  a  street  or  highway  may  be  Inferred 
from  a  long  and  uninterrupted  user  bT  the  putn 
lie  with  the  knowledge  and  consent  or  tbe  own- 
er; but  that  mere  knowledge  and  non-action  or 
failure  to  assert  one's  rights  are  not  concluaive 
evidence  of  such  dedication,  for  *bey  may  be 
rebutted;  and  the  party  Is  always  allowed  to 
show  facts  and  drcumstances  to  overcome  such 
presumption. 

In  the  case  at  bar  the  facts  were  shown  that 
at  the  time  the  Village  opened  tbe  street  through 
tbe  property  of  the  plaintiff  he  was  a  minor 
and  a  nonresident;  that  though  he  became  of 
age  tbe  )^  after,  he  was  then,  and  up  to  4  rgn^ 
short  time  before  this  suit  was  brought,  a  oon- 
resident,  living  at  Janeaville,  Wisconsin:  and 
there  was  no  evidence  to  show  that  be  had  ever 
until  then  seen  the  premises  or  been  In  Chicago. 
There  was  evidence  also  to  show  tiiat  during  ft 
great  part  of  that  period  he  was  a  co-tenant  with 
other  minors  who  resided  out  of  the  State  of 
Illinois.  Whether  these  facts  were  sufflcient 
to  explain  tbe  non-aciion  of  the  plaintiff,  and 
to  negative  the  preaumption  of  a  dedication  or 
not,  was  a  question  for  the  jury,  whicb  tbe 
court,  by  its  charge,  in  effect  withdrew  from 
their  consideration. 

We  do  not  deem  it  necessary  to  refer  to  any  of 
the  other  assignments  of  error,  as  those  we  have 
discussed  are  sufflcient  to  dispose  of .  the  case. 

It  reautttfromtDhatwehave  taid  that  flu  judp- 
menf  of  the  eourt  below  aAouU  be,  ani  U  hereSp 
ie,  revereeit^thatUreetion  to oraeransu trial, 
and  to  taketfuhfurthsrproeeedinga  m  jAojl  net 
be  ineoneietont  mth  thie  opinion. 


CHARLES  H.  WIGHT,  Appt.» 

JOSEPH  H.  NICHOLSON.  Superintendent 
of  the  Dbtboit  Houas  or  Cobbbctioh. 

(See  &  a  Ba  mpAt,  Beporter^  ed.  ia»-UOi) 

Poioer  tif  eourt  to  enter  order  nunc  pro  tunc  to 
a  criminal  eaee — omieHom  in  record — order 
remanding  caute — }tabeae  eorput,  matters 
jgt>ra&/«  into  embemtiiig  Uttoro—^ueetion  ef 
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L  Where  ■  peiaoo  '7U  convloted  of  embezzling 
letters,  to  the  diatrlct  court,  and,  pending  a  mo* 
tlon  for  new  trial,  the  cnuee  was  transferred  to 
the  circuit  court,  where  the  moUoD  was  denied, 
aod  Bubsequentl7.  In  the  dtetriot  court,  wittiout 
tte  entry  of  the  order  previous r  made  mnltUng 
the  cause  to  that  oourt,  be  was  wntenoed  to  im- 
priEOument,  the  circuit  oourt  baa  power  subee- 
quently  to  enter  the  order  nunc  pro  tune  upon  its 
own  motion  and  recoUeoUoo,  remitting  the  cause 
to  the  district  court,  aooordlog  to  the  faeU,  to 
■uppir  the  omlsalon  .to  wter  it  pnrlous  to  re- 
mitting the  cause. 

IL  The  court  may  make  nune  pro  tune  entries  to 
supply  omissions  ia  the  record  of  what  was  done 
at  the  time  ofCthe  prooeedlngB. 

IL  The  action  of  the  circuit  court  to  making  the 
order  for  ^  nune  pro  tune  record,  which  showed 
that  the  case  had  been  remanded  from  that  court 
to  the  district  oourt  prior  to  the  time  when  the 
sentence  was  passed  upon  the  prisoner,  was  a 
legitimate  exercise  of  power, 

4.  In  ft  writ  of  habeas  corpus  nothing  can  be  in- 
^ulred  into  but  the  Jurisdiction  of  the  oourt. 

Ih  In  an  Indictment  under  sec.  5407,  Rev.  Stat,  for 
embezzling  a  letter  which  was  Intended  to  be 
con\-eycd  by  rasll,  the  failure  to  allege  that  the 
letter  had  not  been  delivered  to  the  person  to 
whom  it  was  directed  does  not  rendar  the  oonrJo- 
tlon  void. 

9,  This  court  «ni  not  azamlne  Into  the  question 
wbetlier  the  letter  was  pot  Into  the  mall  as  a  mere 

decoy  or  not.  The  question  whether  It  was  In- 
teoi  led  to  be  conveyed  by  the  mail  or  by  the  letter 
carrier  was  a  question  of  fact  to  be  asoerlulned 
by  the  Jury. 

[No.  1521.1 

Argued  Jan.  JO.  ISOQ.   Jkaded  March  S,  1S90. 

APPE.VL  from  a  judgment  of  the  Clrcalt 
Court  of  ibe  Uniled  btntes  for  the  Eastern 
District  of  Michigati,  dischurging  a  writ  of 
habeas  corpus  by  which  (be  appcllnot,  Charles 
H.  Wight,  eouglit  to  be  relieved  from  im- 
priftnnnicut  after  a  conviction  for  unlawfully 
bcrrcling  and  enibezzliog  rertaiD  letters  which 
came  into  bis  poeaessiun  in  the  course  of  his 
ot^cinl  duty  aod  vere  intended  U  >w  carried 
by  a  ii-lter  carrier.  AMrmM. 
The  facts  are  stated  In  the  opinion. 
Mr.  Henry  VL  DnflBeld,  icv  appellant; 
This  court  will,  upon  habeas  corpus,  examine 
an  iudictmPolsulBciently  to  determine  whether, 
under  it,  the  prisoner  could  be  convicted  of 
acy  offense  agatnat  the  laws  of  the  United 
States. 

JSe  parte  Parka,  9S  U.  B.  S8  (23:  788);  Ex 
parte  Varbnmffh,  110  U.  B.  658  (38:  374). 

If  the  indictment  does  not  describe  any  of- 
fense of  which  the  court  below  could  lawfully 
take  jurisdiction,  the  prisoner  will  be  dia- 
charged. 

l^x  parte  Siebold.  100  U.  8.  877  (35:  719). 

The  indictment  in  qiiestioo  does  not  contain 
the  necrs>-ary  jurisdictional  averments. 

1  Cbitiv,  Grim.  Law,  283;  1  Bisb.  Crim. 
Proc.  Gy6;  U.  8.  v.  GarU,  106  U.  S.  611  (36: 
113.JK  U.  8.  T.  BrittoR.  107  U.  S.  655  (87:  620). 

The  second  and  fourth  counts  do  not  allege 
that  the  letter  was  IdKndcd  to  he  conveyed  by 
mail,  and  an  thcrrfoM  Fatallv  defective. 

a.  S.  T.  Matt/iem.  35  Fed.  Rep.  890:  K 
8.  V.  Deniekt,  86  Fed.  Bep^  407;  U.  8.  v. 
Rapp.  30  Fed.  Bepw  818;  U.  8.  v.  Tagtor,  87 
Fed.  Kcp.  201. 

This  cooit  win,  vpm  habeas  oorpu,  flxamlM 

Sfie 


the  testiminy  under  which  a  peraoD  has  beea 
convicted,  sufficiently  to  delermloe  whether 
there  was  any  evidenoe  tending  to  prove  an 
offense  oi  which  the  oourt  bdow  had  Juris- 
diction. 

Ouddjf,  Petitioner,  181  U.  8.  286  (33:  157). 

If  there  la  a  fair  doubt  whether  the  act 
cbarfied  In  the  iodietment  and  eatablished 
the  evideoce  was  embraced  in  the  criminal 
prohibition  of  the  statute,  that  doubt  la  to  be 
resolved  in  favor  of  the  accused. 

U.  8.  V.  Morris.  38  C.  8. 14  Pet  464  (10:  643); 
U.  8.  V.  Wittberger,  18  U.  8.  5  Wheat  76  (5: 
87);  ir.  8.  V.  Sieldon.  15  V.  S.  3  Wheat  119 
(4:  109);  V.  8.  v.  Claj/Um,  2  DUL  819;  U.  S. 
V.  Taylor,  87  Fed.  Rep.  301. 

The  entn'  of  the  nvne  pro  tune  order  oa  tba 
beoriog  of  the  petition  for  habeas  0(»pua, 
amending  the  record  of  the  circuit  court,  was 
without  jurisdiction  and  void. 

Jenkins  t.  Bldredge,  ]  Woodb.  &  M.  61; 
Brush  V.  Boibint,  8  McLean,  486;  Me^ord  T. 
Dortey,  %  Wash.  0.  C.  488;  Taylor  v.  <a(arp, » 
Root  (Conn.)  293;  Harbor  t.  F^dfieB.  Co.  88 
Mo.  428;  Harrison  v.  Mitmmri,  10  Ha  «e8; 
Sibhald  V.  U.  8.  87  U.  8.  13  Pet.  491  (9:  1168). 

The  court  had  no  authority  to  make  tin 
order  nune  pro  tune  upon  Its  own  unaided 
recollection. 

Hyde  T.  <^if«ii^,  10  Mo.  8S0. 

Mr.  O.  W.  OhfcpMiOT,  SotieUor-Qm.,  for 
appellee: 

The  court  below  properly  correetod  the 
ncord. 

Gardner  v.  PeopU,  30  HI  480;  Johnton  v. 
Peoj^.  22  m.  314;  Oreen  v.  State,  19  Ark. 
189;  8tate  v.  Clark,  18 Ho.  iSHxBtateY.  Ftarce, 
14  Ind.  426;  OaUoway  v.  MeKeithen,  6  Ired. 
L.  12;  Lathrcp  v.  Page,  26  Me.  119;  Ndaon 
V.  Barker,  3  McLean,  879;  Bobinton  v.  «afa,  25 
Tex.  App.  Ill;  Bitaneky  v.  State.  8  Minn.  427. 

A  test  letter  sent  to  a  fictitious  address  is 
within  the  protection  of  the  statute,  and  such 
a  letter  addressed  by  any  inspector  to  a  flctitious 
person  fs  a  letter  intended  to  be  conveyed  tj 
mail,  and  its  embezzlement  will  sust^n  an  in- 
dictment 

U.  8.  T.  'Cottinaham,  3  Blatchf.  470;  C.  8. 
T.  Whittier.  6  Dill.  85;  U.  S.  v.  Foye,  1  Curt 
366;  Batea  v.  U.  S.  10  Fed.  Rep.  92;  U.  8.  v. 
Matthews,  85  Fed.  Rep.  890;  Beg.  t.  Young, 
1  Deoison,  Cr.  Caa.  194;  Btg.  t.  SitpKerd,  8S 
L.  J.  N.  8.  M.  C.  63. 

Jfr.  <AmNm  Miller  delivered  tits  opinion  of  [137] 

the  court: 

This  is  ao  appeal  from  a  Judgment  of  tfai. 
Circuit  Court  for  the  Eastern  District  of  Michi- 
gan dischnrgiog  a  writ  of  habeas  corpus  on  a 
hearing  before  that  court  By  tfaU  writ  the 
appellant  here,  Charlea  H.  Wight,  soaght  to 
be  relieved  from  imprisonment  m  the  Detroit 
House  of  Correction,  under  sentence  of  the 
District  Court  of  the  United  States  for  the 
Eastern  District  of  Michigan.  The  petitioner 
was  indicted  in  that  court  upon  the  charge  that 
on  the  28th  day  of  June,  1888,  while  he  was 
employed  In  one  of  the  deputments  <tf  the 
postal  service  of  the  United  States,  to  wit,  as 
superintendent  of  letter  carriers  Id  t2ie  poM>- 
ofnce  at  Detroit,  be  wrongfully  and  unlaw- 
fully secreted  ai  d  embezzled  certain  letters 
whub  came  into  bis  posMsrion  in  the  regolar 
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[13Sj  course  of  bis  official  duty,  aad  wbicb  were 
iotcndcd  to  be  carried  by  a  letter  canler,  and 
which  letters  contained  obli^ttons  and  secu- 
rities of  tbc  United  Suies  of  pecuniary  value, 
called  treasuij  Dotes.  There  were  six  other 
counts  fur  a  similar  oflcnae. 

Upon  tbe  trial  Id  tbe  district  court,  the  Jury 
fouDd  a  verdict  of  guilty  against  petitlooer. 
He  thcienpoD  made  a  moUon  in  that  court  for 
a  new  trial,  and  likewise  a  motion  lo  arrest  of 
judcment.  Pending  the  argument  of  these 
motions,  the  district  court  made  an  order 
transferring  the  cause  to  tbe  Circuit  Court  for 
said  District,  which  order  la  in  the  following 
language: 

"It  is  now  by  tbe  court  ordered  that  this 
case  be  certified  and  remitted  to  tbe  next  Cir- 
cuit Court  of  the  United  States  for  this  Dis- 
trict." 

These  motions  were  beard  in  the  circuit 
court  on  tbe  11th  day  of  March,  1861),  before 
Jvdijet  Howell  E.  Jackson,  circuit  Judge,  and 
Henry  B.  Brown,  district  judge,  and  on  the 
ISili  day  of  March,  1888.  the  following  order 
was  entered  of  record: 

"  Vnited  States  cf  America  1 

Charlet  Wight.  ) 

"In  Ibis  cause  tbe  defendant's  motion  to  set 
Bsidt!  Tcidict  and  in  arrest  of  judgment,  after 
nature  deliberation  thereon,  are  by  tbe  court 
here  now  denied." 

And  on  the  same  day,  at  tbe  district  court 
room  in  the  City  of  Detroit,  that  court  made 
the  following  entry: 

"The  United  Statet  1 

V,  [■CoDvictcd  on  Indictment 

Charlet  Wight.    )  forembezzliogletters,etc. 

"Tbe  court  now  deliver  judgment  on  tbe 
motions  to  set  aside  the  verdict  rendered  by 
the  jury  herein  and  for  a  new  trial,  heretofore 
ar^'ued  and  submitted;  and,  thereupon,  it  is 
ordered  that  said  motions  be,  and  the  same 
are  hereby,  denied,  and  that  tbe  order  hereto- 
fore made  herein  certifying  this  cause  to  tbe 
Circuit  Court-of  the  United  States  for  this 
lavj  Disti  ict  be,  and  tbe  same  is  hereby,  vacated  as 
having  Ix-i-n  impiovidently  made. 

"And  tbe  said  defendant  being  now  placed 
at  the  bar  of  tbe  court  tor  sentence,  thereupon 
the  court  do  now  aeutence  him.  tbe  said  Charles 
Wight,  to  be  imprisoned  and  l^pt  at  bard 
liibor,  at  and  In  tbe  Detroit  House  of  Correc- 
tion, in  tlie  City  of  Detroit,  Wayne  County, 
Michi^u,  for  the  term  of  two  years  frum  and 
Including  this  day,  and  to  stand  committed 
until  the  terms  of  tbls  sentence  are  complied 
with."  *^ 

On  the  S5th  of  August,  thereafter,  an  appli- 
cation was  made  .to  Mr.  Juttiee  Harlnn  of  this 
court,  who  was  tbe  justice  assigned  at  that 
time  to  tbe  Sixth  Circuit,  for  a  writ  of  habeas 
corpus,  to  deliver  the  petitioner,  Wight,  from 
restraint  in  the  Detroit  House  of  Correction, 
by  Joseph  Nicholson,  Its  superintendent  On 
this  application  Justice  Harlan  made  an  order  i 
that  a  rule  issue  from  the  circuit  court  against  i 
Ibe  marshal  of  tbe  United  States  for  the  llast- 
cm  District  of  Michigan  and  tbe  superintend-  i 
«nt  of  the  Detroit  House  of  Gmeeticm,  re-  : 
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I  tumable  before  that  court  within  three  days 
after  service  of  process,  to  show  why  tbe  ha- 
beas corpus  should  not  issue  as  prayed  iu  tbe 
petition.  To  this  rule  Nicholson  made  a  re- 
turn, in  which  he  said  that  be  held  the  said 
Wight  in  restraint  of  his  liberty  as  a  prisoner 
in  the  Detroit  House  of  Correction,  by  virtue 
of  the  judcment  and  sentence  of  the  Dlrtrick 
Court  of  the  United  States  (or  tbe  Eastern  Dis- 
trict of  Michigan,  rendered  on  tbe  12th  day 
of  March,  1889,  a  copy  of  which  be  set  out. 
To  this  return  Wight,  by  bis  counsel,  made 
exception  by  way  of  answer,  in  which  he  said 
that  the  iHstrict  Court  for  the  Eastern  Dis- 
trict of  Michigan  bad  not,  at  the  time  of  the 
sentence  referred  to  In  said  return,  any  juris- 
diction over  him,  the  said  Wight,  or  any  author* 
Ity  to  pass  sentence  against  him,  because  the 
said  cause  in  wbicb  it  pretended  to  pass  sen- 
tence upon  him  on  the  12th  of  March,  1889, 
bad  been  duly  certified  and  remitted  from  said 
District  Court  Into  tbe  Circtdt  Court  of  the  H^Ol 
United  States  in  said  District,  end  the  tran* 
script  thereof  duly  filed,  and  that  up  to  the 
date  of  said  alleged  sentence,  to  wit,  the  12tb 
day  of  March,  1889,  was  and  at  tbe  date  here- 
of Is  still  pending  In  the  circuit  court  of  tbe 
United  States,  as  more  fully  and  at  length  al- 
leged and  shown  by  tbe  certified  copies  of  the 
proceedings  In  said  cause,  in  ihe  petition  filed 
In  this  matter. 

Petitioner  Wight  also  averred  that  the  Dla- 
trict  Court  of  tbe  United  States  for  the  Eastern 
District  of  Michigan  never  had  or  obtained 
jurisdiction  over  bim  for  tbe  following  reasons: 
that  the  indictment  on  which  petitioner  was 
arraigned  and  tried  In  said  court  did  not  charge 
the  commission  of  any  offense  over  wbicb  said 
court  bad  jurisdiction,  and  because  the  evidence 
in  the  case  did  not  establish  any  offense  against 
tbe  laws  of  the  United  States,  of  which  said 
district  court  had  jurisdiction. 

Upon  examination  of  the  record  of  the  cir- 
cuit court  in  tbe  case  at  this  stage  of  tbe  pro- 
ceeding on  tbe  writ  of  habeas  corpus,  it  was 
ascertained  that  no  order  remanding  the  case 
from  tbe  circuit  court  to  the  district  court  bad 
been  entered  on  the  journals  of  tbe  former 
court,  tbe  last  order  on  tbe  nibject  being  the 
one  which  we  have  alreadv  reslted,  overruling 
the  motion  for  a  new  trial  and  the  motion  in 
arrest  of  judgment.  Thereupon  the  Judges  of 
the  circuit  court  caused  tbe  following  order  t* 
be  made: 

"  United  State*     Anwriea  1 

CKarfae  Wight.  ) 

"The  defendant,  being  personally  present  In 
court,  as  well  as  by  his  counsel,  Henry  H. 
Dufflcld,  Esq.,  and  tbe  court  having  its  atten- 
tion called  to  its  records  made  and  entered  in 
the  above-entitled  cause  on  the  twelfth  day  of 
March,  A.  D.  1889,  by  the  return  of  Joseph 
H.  Nicholson,  superintendent  of  the  D^roit 
House  of  Correction,  to  the  writ  of  habeas 
corpus  heretofore  allowed  by  this  court  on  the 
petition  of  the  above-named  Charles  Wight, 
and  upon  inspection  of  said  records,  so  made 
and  entered  aa  aforesaid,  It  satisfactorily  ap- 
pears to  tbe  court  that  the  same  is  not  a  fnll 
and  correct  record  of  tbe  order  wbldi  was  lo 
fact  made  \if  this  court  on  the  Uth  day  of 
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March  aforesaid,  in  this,  that  It  fails  to  show 
the  order  of  this  o>urt  ^blch  vas  duly  made 
[141]  on  the  said  12th  day  of  March,  remitting  said 
muse  out  of  this  court  into  the  District  Court 
of  the  United  States  for  the  Eastern  District 
iif  Micbifran;  therefore,  after  liearing  the  siiid 
Charles  Wight,  by  his  counsel,  in  opposition 
thereto,  this  court,  upon  its  own  motion,  bnsed 
upon  its  recollection  of  the  facts  of  the  mak- 
ing of  said  order  remitting  said  cause  u  afore- 
saul  into  said  district  court,  dow  orders  nod 
directs  that  the  same  be  entered  now  as  of  tbe 
said  twelfth  day  of  March,  one  thousand  eight 
hundred  and  eighty-nioe,  according  to  tbe 
fact8  thereof,  which  are  as  follows: 

"At  a  session  of  the  Circuit  Court  of  the 
United  States  for  tbe  Sixth  Circuit  and  Eastern 
District  of  Michigan,  continued  and  held,  pur- 
.■tuflDtto  adjournment,  at  tbe  district  court  room, 
in  tbe  City  of  Detroit,  on  tbe  twelflb  day  of 
March,  in  tbe  year  of  our  Lord  one  thousand 
eight  hundred  and  eighty-nine. 

"Present:  Tbe  Hon.  Howell  B.  Jackson, 
circuit  judge;  the  Hon.  Henry  B.  Brown,  dis- 
trict judge. 

"  United  States  of  America  1 

Charles  Wight.  ) 

"Tbe  defendant  being  personally  present  in 
court,  as  well  as  by  bis  counsel,  Henry  M. 
Dullield,  Esq.,  said  United  Stales  being  rcpre- 
scnteil  by  C.  P.  Black,  United  Stales  attorney, 
and  Charles  T.  Wilkins,  assistant  United  States 
iittoroey,  and  the  said  United  States  attorney 
objecting  to  the  consideration  of  said  cause  on 
the  part  of  tbis  court  for  tbe  reason  that  there 
was  00  authority  in  law  for  the  district  court 
to  remit  snid  cause  to  this  court  after  verdict 
bad  in  said  district  court;  therefore  tbe  court, 
iiponils  own  motion,  hereby  remits  said  cause 
Ijack  into  the  said  District  Court  for  tbe  East- 
ern District  of  Mif^igan  tar  such  action  as 
i>aid  district  court  shall  see  fit  to  take." 

Thereupon  the  circuit  court  on  tbe  30th  day 
of  September,  1889,  on  the  same  day  that  it 
bad  ordered  the  nunc  pro  tune  entry  of  tbe 
order  remanding  the  cause  <o  tbe  distnct  court, 
being  of  tbe  opinion  that  this  order  cured  the 
defect  of  tlie  record,  which  showed  the  case  to 
[142]  be  still  pending  io  the  circuit  couri,  and  being 
further  of  opinion,  as  appears  from  their  judg- 
ment in  the  matter,  that  the  case  had  never  been 
lawfully  removed  from  the  district  into  the 
circuit  court,  and  that  therefore  naid  district 
court  bad  always  retained  juriadictioa  of 
case,  made  an  order  dischargiog  the  writ  of 
halieas  corpus. 

It  is  mainly  upon  these  orders  about  the  sev- 
eral removals  of  the  case  from  one  court  into 
tbe  other  that  appellant  relies  to  show  that  the 
district  court  at  tbe  time  of  pronouncing  its 

Sadgroeot  of  imprisonment  against  appellant 
tad  no  jtirisdiclioD  of  the  case.  But  there  Is 
also  a  further  point  made,  that  tbe  letters  which 
tbe  appellant  emliezzled  were  never  put  into 
tbe  nutil  with  intent  that  they  should  be  carried, 
wltbfn  the  meaning  of  tbe  Statute. 

Of  course,  if  tbe  Judge  of  tbe  district  court 
is  right  In  the  opinion  expressed  by  bim  lo  the 
orders  which  m  made,  that  he  bad  no  power 
after  the  verdict  In  the  district  court  to  transfer 
it  to  the  olreult  court,  then  the  case  bad  really 
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never  been  withdrawn  from  the  jurisdictlMi  of 
tbe  district  court,  and  tbe  questioa  arising 
upon  tbe  absence  of  any  record  in  tbe  circuit 
court  of  an  order  remanding  it  back  to  tbe  dis- 
trict court  is  of  no  consequence,  because  all 
that  was  done  in  the  circuit  court,  in  that  view, 
waa  without  jurisdiction,  and  the  case  never 
was  lawfully  In  that  court,  and  the  district 
court  had  the  right  to  make  the  order,  which 
it  did  make,  setting  aside  its  former  order 
transferring  tbe  case  to  the  circuit  court.  Id 
tbis  view  of  the  subject,  tbe  case  having  always 
been  really  under  the  Jurisdiction  and  control 
of  the  distnct  court,  its  judgment  sentencing 
the  prisoner  on  the  verdict  was  within  its 
power,  and  is  not  examinable  on  tbis  writ  of 
habeas  corpus. 

But  we  are  not  satisfied  that  this  view  of  the 
powers  of  tbe  two  courts  is  a  sound  one.  While 
we  do  not  decide  Uie  question  now,  because  it 
is  not  necessary  (as  our  judgment  is  tbe  same 
in  either  event),  we  shall,  for  the  purposes  of 
the  present  case,  treat  it  as  if  the  order  trans- 
ferring the  case  from  the  district  court  into  tbe 
circuit  court  was  a  valid  order,  so  that  it  could 
only  be  remanded  from  the  circuit  court  into 
the  district  court  by  some  order  or  action  of 
tbe  former.  No  sucb  order  was  found  upon  [143j 
tbe  records  of  the  circuit  court  at  the  time 
sentence  was  imposed  upon  the  prisoner  in  tbe 
district  court:  if  no  such  order  bad  been  made 
previous  to  tbat  judgment,  tbe  case  was  still 
pending  io  the  circuit  court,  and  the  district 
court  had  no  authority  to  pass  the  sentence  it 
did  upon  the  prisoner.  This  view  of  tbe  sub- 
ject calls  upon  us  to  inquire  whether  the  nune 
pro  tune  order  of  September  SO  waa  a  valid 
order,'  and  one  within  the  power  of  the  circuit 
court  to  make. 

Our  first  impression  was  that  whatever  might 
be  tbe  powers  of  tbe  courts  in  tbis  regard  over 
their  records  during  the  term  Id  vrlilch  tbe 
transactions  are  supposed  to  have  occunwi.  the 
record  of  which,  or  failure  to  make  any  record 
of  which,  is  the  subject  of  amendment,  yet 
when  it  waa  attempted  to  do  this  after  an  ad- 
journment and  at  a  subsequent  term  of  the 
court,  the  powers  of  the  court  in  making 
such  changes  in  the  records  of  tbe  proceedings 
were  limited  to  those  in  which  there  remained 
written  memoranda  of  some  kind  in  tbe  case, 
and  among  the  files  of  the  court,  by  wbicb  the 
record  could  be  amended,  if  erroneous,  or  the 
THvper  entrv  could  be  supplied,  if  one  had 
been  omittea.  And  especially  that  in  criminal 
procedure  this  power  to  make  sucb  entries,  at  a 
subsequent  term  of  the  court,  of  what  bad 
transpired  at  a  former  term,  as  would  establish 
the  authority  of  the  court  to  pass  a  sentence  of 
fine  or  impnsonment,  either  did  not  exist  at  all, 
or,  if  it  did.  was  limited  to  cases  in  wbicb 
some  written  evidence  of  what  was  done  re- 
mained in  the  papers  connected  with  the  case. 

We  are  satisfied,  however,  upon  an  examin- 
ation of  tbe  authorities,  tbat  this  restriction 
upon  tbe  power  of  tbe  court  does  not  exist 
Mr.  Bishop,  in  his  first  volume  on  Criminal 
Proceedings,  section  1160,  statea  the  doctritw 
in  tbe  foUowing  terms: 

"When  tbe  term  of  the  court  has  closed,  it 
is  too  late  to  undo,  at  a  subsequent  term,  what 
was  d(HH  at  the  foimer  term.   A  judgment  <tf 
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the  coart,  for  instance,  cannot  then  be  opened, 
(1441  md  modified  or  Kt  aside.  Neither,  it  has  been 
held,  can  the  clerk,  at  a  anbaequent  term,  make 
an  entry  of  what  truly  transpired  at  the  pre- 
ceding term.  But  tbia  refers  to  the  power  of 
the  eterk,  proceeding  of  his  own  motion.  The 
court  may  otder  nvttcpro  tune  entries,  as  they 
are  callea,  made  to  aapply  some  omission  in 
the  entry  of  what  was  done  at  the  preceding 
term;  vet  this  is  a  power  the  extent  of  which  is 
limited,  and  not  easily  defiocd.  In  general, 
mere  clerical  errors  may  be  amended  in  tbia 
way.  So  of  the  mistake  of  the  olerk  In  tlie 
name  of  the  judce  before  whom  the  Indlct- 
montwaa  fotmii. 

Ttie  present  esse  comes  within  the  clause  of 
this  section  which  declares  the  ^wer  of  the 
court  to  make  nunepro  tune  entries  to  supply 
Bome  omission  to  the  record  of  what  waa  done 
at  the  time  of  the  proceedinga.  An  extensire 
list  of  Buthoritiea  is  cited  in  the  foot  note  of 
jilr.  Bishop,  and  among  tboae  which  support 
tlie  power  of  the  court  to  make  a  record  of 
eome  matter  which  was  done  at  a  former  term, 
of  which  the  clerk  had  made  no  entry,  the 
following  cases  directly  afflrra  that  proposition: 
GaUorcay  v.  McKeithttn.  5  Ired,  L.  12;  Jlyde  v. 
Curling,  10  Mo.  859;  State  v.  Clark,  18  Mo.  438; 
Jfdton  V.  Barker.  8  McLean.  879;  BOantkn  t. 
State,  8  Minn.  437. 

The  opinion  of  the  eonrt  to  this  latter  case 
contnins  a  somewbiit  full  reference  to  the  his- 
tory of  this  subject,  as  it  is  found  in  the  reports 
of  the  Enirlisli  case?,  and  in  Blachstone'a  Com- 
mentaries, Vol.  8,  p.  40tt,  the  result  of  which 
is  to  show  that  at  an  early  dny  the  English 
oourtp  exercised  thia  power  so  recklessly,  wlien 
the  plfailin^s  Wi're  nil  ere  tenua,  and  great  lib- 
erality was  m'Cfssarily  allowed  in  amendments, 
that  itip  abuse  was  corrected  by  the  King,  who 
made  ihe  declnrntion  that  "although  we  bare 
gruiit'>(l  to  our  justices  to  make  record  of  picas 
plended  before  them,  yet  we  will  not  that  thdr 
own  rtTords  ahall  be  a  warranty  for  their  j?*n 
wrtm^',  nor  that  they  may  rase  their  rolls,  nor 
ami-nil  Ihcm,  nor  rt-cord  them  conlmry  to  their 
nriiinaleiproimcnt."  This,  Blaokslone declftres, 
mcHUt  only  that  the  justices  should  not  by  their 
own  private  rasure  change  a  record  already 
made  up,  or  alter  the  truth  to  any  liniatec  pur- 
pose. 

In  the  Slinncsola  case,  the  plaintiff  In  error 
had  betin  convicted  of  the  crime  of  murder, 
(1451  ant)  !>ftLr  tri^I  md  verdict,  and  after  the  owe 
had  been  carried  to  the  Supreme  Court  of 
8ihIc,  the  record  of  the  proceedings  on  the 
trinl  wa?  aniciitJetl  bo  as  to  show  afOrmatively 
that  each  juror  was  sn-oro  as  preschbed  by 
law;  that  Ihey  were  put  in  charge  of  the  offi- 
cer to  keep  ttiem  as  prescribed  by  Jaw;  and  that 
they  were  polled  at  the  rci^uest  of  defendant 
on  llieir  coming  in  with  their  verdict;  matters 
which,  it  seems,  had  been  omitted  In  the  record 
of  the  judgment.  The  supreme  court  in  that 
case,  as  we  think,  stated  with  force  and  precis- 
ion the  true  rale  on  this  subject.  They  said: 
"While  we  should  go  as  far  as  any  court  in 
reprobating  a  rule  to  place  the  proceedings  of 
a  court  almost  entirely  at  the  mercy  of  the 
subordinate  otflcials  thereof,  we  saould  be 
scrupulously  careful  in  adopting  any  rule  wblcb 
would  tend  to  destroy  the  sancuty  or  lessen  the 
Trrity  of  the  recorda.  And  whOe  we  admit  the 
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power  to  amend  a  record  after  the  term  has  passed 
in  which  the  record  was  made  up,  we  deprecate 
the  exercise  of  the  power  in  any  case  where 
there  was  the  least  room  for  doubt  about  the 
facts  upon  which  the  amendment  was  sought 
to  bo  made.  .  .  .  But  when  the  facts  stand 
undisputed,  and  the  objectloo  b  bued  upon 
the  technical  point  alone  tiiat  the  term  Is 
passed  at  which  the  ret:ord  was  made  up,  (t 
would  be  doine  violence  to  the  spirit  which 
pervades  the  administration  of  Justice  in  the 
present  age  to  ittstalu  it.  It  Is  our  opinion 
that  thh  powCT  of  neceadty  exists  In  the  dis- 
trict court,  and  that  its  exercise  muat  In  ■  great 
measure  be  governed  by  thefacts  of  each  case." 

The  case  in  S  IredeA,  although  a  dvU  suit, 
established  the  doctrine  that  a  court  has  a  right 
to  amend  the  records  of  any  preceding  term  by 
Inserting  what  bad  been  omitted  either  by  the 
act  of  the  court  en*  clerk,  and  that  when  bo 
amended  it  stands  as  If  It  had  never  been  de- 
fective, or  as  if  the  entries  bad  been  mode  at 
the  proper  time. 

The  case  of  Byde  r.  OarUnff,  10  Mo.  8W, 
which  waa  also  a  civil  suit,  and  seems  to  have 
been  very  well  considered,  is  thus  stated  In  the 
syllabus  of  the  report:  "A  court  has  power  to  [146] 
order  entriea  of  proceedings  had  by  the  court 
at  a  previous  %rm  to  be  nude  rum  pro  tuao^ 
but  where  the  court  haa  omitted  to  make  an 
order  which  It  might  or  ought  to  have  made, 
it  cannot  at  a  suMcquent  term  be  made  nvna 
pro  tune." 

In  the  in  18  Mo.  of  State  v.  OU.:-k,  it 
npiwared  that  the  prisoner  had  tieeo  tried  on  an 
indi'jtment  which  was  not  signed  at  the  time 
of  the  trial  by  'he  foreman  as  a  true  bill,  and 
that  the  clerk  had  not  marked  the  time  of  fil- 
ing the  same  on  the  indictment.  It  was  held, 
on  writ  of  error  to  the  supreme  court,  that  the 
court  bad  a  right,  on  mollon  at  a  subsequent 
term,  to  amend  its  record  by  a  statement  of 
these  facts,  not  only  by  the  indorsement  upon 
the  bill,  but  by  a  regular  entry  on  the  journal, 
that  "the  grand  jury  returned  into  court  the 
following  true  bills  of  indictment"  (naming 
the  one  under  which  the  defendant  was  con- 
victed). The  court  said  that,  if  these  acts  had 
tuken  place,  the  failure  of  the  clerk  to  make 
proper  and  formal  entries  on  the  records  of 
the  court  might  have  been  supplied  or  corrected 
by  having  such  entries  made  nunc  pro  tunc. 

In  AWton  v.  Barker,  8  McLean,  S7fl,  Mr. 
Justice  McLean  observed.  In  regard  to  an 
amendment  of  a  declaration  under  a  plea  of 
misnomer,  that  it  was  objected  to  on  the  ground 
that  there  was  nothing  to  amend  by,  to  which 
he  replied  that  at  common  law  the  court  could 
only  give  leave  to  amend  when  there  was  some- 
thing to  amend  bv,  and  anciently  amendments 
were  required  to  De  made  at  the  term  ot  which 
the  error  occurred,  but  now  an  amendment 
may  be  made  at  any  time  before  judgment, 
and  in  some  cases  after  judgment;  and  he  re- 
fers to  the  82d  aectioD  ot  the  Judiciary  Act  of 
1789. 

This,  which  has  been  commonly  called  the 
Statute  of  Jeofails  and  Amendments  of  the 
United  Stales,  may  be  found  in  section  954, 
Revised  Statutes,  and  Is  as  liberal  In  the  powers 
which  It  confers  on  the  courts  to  make  amend* 
meets  as  any  of  those  enacted  in  more  modern 
times.  We  are  forced  to  the  ooncluslon  that 
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tbe  tctloB  of  vbe  cbcnlt  cotnt  in  makiog  the 
ortlerforanuneptvdine  record,  which  showed 
that  the  case  had  been  Temanded  from ,  that 
court  to  tbe  district  court  prior  to  the  time 
when  the  Beateuce  was  passed  upon  the  priaoner, 
was  a  legitimate  exercise  of  power. 

With  regard  to  the  propoaiiion  which  denies 
that  the  IndictmeDt  In  the  district  court  and 
the  evidence  by  which  it  is  sustained  conferred 
[147]  jurisdictioD  on  that  court,  we  do  not  think  it 
needs  mncb  comment.  The  fi;rand  Jurors 
charged  In  the  first  count  of  this  iodictment 
that  "the  said  Wight,  who  was  then  and  there 
a  person  employed  in  one  of  the  departmeats 
of  the  postal  service  of  tbe  United  States,  to 
wit,  employed  as  an  asriatant  to  the  auperin- 
lendent  of  letter  carriers  in  the  post-omce  at 
Detroit  aforesaid,  unlawfultv  and  wrongfully 
did  secrete  and  embezzle  a  letter  which  crme 
into  bis  possession  in  the  regular  course  of  his 
official  duties,  and  which  was  intended  to  be 
carried  by  a  letter  carrier,  which  letter  then 
and  there  contained  five  pecuniary  obligations 
and  securities  of  the  government  of  the  United 
States,"  and  were  the  property  of  one  Angus 
M.  Smith,  and  with  the  letter  were  then  and 
there  inclosed  in  an  envelope  addressed  to 
'  'Oscar  Singleton,  Abmtevideo,  Cook  Co.  Mich. " 
A  similar  statemratia  tn  effect  made  In  all  tbe 
otber  counts. 

Tbe  law  under  which  the  prisoner  wai  in- 
dicted is  section  6467  of  tbe  Revised  Statutes 
of  tbe  United  States,  tbe  language  of  which, 
applicable  to  tbe  case,  b  as  followa: 

"Any  person  employed  In  any  department 
of  tbe  postal  service  who  sball  aecrel«  or  em- 
bezzle  or  destroy  any  letter,  packet,  bag  or 
mail  of  letters,  intrusted  to  him,  or  which  shall 
come  into  his  possession,  and  which  was  in- 
tended to  be  conveyed  by  mail  or  carried  or 
delivered  by  any  mall-carrier,  mail- messenger, 
roule-a^cnt,  letter-carrier  or  otber  person  em- 
ployed in  any  department  of  the  postal  service, 
or  forwarded  through  or  delivered  from  any 
poat-office  or  braocb  post-ofBce  eatablislied  by 
authority  of  the  Postmaster-General,  and  which 
shall  contain  any  note,  bond,  draft,  check,  war- 
rant, revenue  stamp,  postage-stamp,  stamped 
envelope,  poatal-caid,  money-order,  certificate 
of  stock  or  other  pecuniary  obligation  or  se- 
curity of  the  government,  .  .  .  any  such  per- 
[148]  lou  who  shall  steal  or  take  any  of  the  thm^ 
aforesaid  out  of  any  letter,  packet,  bag  or  mail 
of  letters,  which  shall  have  come  into  bis  pos- 
session, either  in  the  regular  course  of  his 
official  duties  or  in  any  otber  manner  whatever, 
and  provided  the  same  shall  not  have  been  de- 
livered to  tbe  party  towhom  it  is  directed,  shall 
be  punishable  by  imprisonment  at  hard  labor 
for  not  leas  than  one  year  nor  more  than  five 
years." 

The  argument  of  counsel  assumes  that  fn 
this  proceeding,  by  writ  of  habeas  corpus,  we 
can  inquire  into  and  correct  nearly  all  errors 
which  may  have  been  committed  by  the  di^ 
trict  court  in  the  control  of  the  case  originally. 
This  has  been  so  often  denied  by  this  court, 
snd  the  proportion  Is  so  clear,  that  in  a  writ 
of  habeas  corpus  nothing  can  be  Inquired  into 
but  tbe  jurisdiction  of  the  court,  that  it  is  un- 
necessary to  puraoetbe  entire  line  of  argnment 
of  counsel  tor  aiweUant.    Chtdi^,  FiStioMr, 
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181  U.  &  aeo  [88:  1641.  We  an  of  oplnkm. 
notwitbstandine  tbe  allegation  of  counael  tbat 
there  was  no  Jurisdiction  because  the  Indict- 
ment did  not  charge  that  the  letter  embezzled 
was  intended  to  be  carried  by  a  letter  carrier, 
that  it  so  alleged  in  tbe  exact  terms  of  tho 
Statute  just  cited,  and  la  therefore  sufficient. 

With  tesard  to  tbe  proposition  "that  ibm 
failure  to  allege  In  some  of  these  indictments 
that  the  letter  bad  not  been  delivered  to  the 
party  to  whom  it  ts  directed  renders  the  whole 
proceeding  void,"  we  think  it  is  unsound. 
While  tbe  purpose  for  which  this  clause  waa 
inserted  in  the  Act  la  not  very  clear,  it  was 
probably  intended  to  repel  the  idea  that  tho 
stealing  or  embezzling  of  such  a  letter,  after  It 
bad  been  carried  through  tbe  mail  or  delivered 
by  the  letter  carrier  to  its  owner  and  its  purposa 
served,  did  not  render  the  party  guilty  under 
this  Statute.  At  aU  events,  tUe  fact  of  its  de- 
livery being  a  matter  of  defense,  when  it  was 
proved  that  the  party  in  the  course  of  bis  em- 
ployment bad  embezzled  the  letter  and  stolen 
the  money,  it  will  be  presumed  that  the  de- 
fendant made  the  most  he  could  of  that  defense 
on  tlie  trial.  We  are  not  of  opiuioo  that  it  ia 
necessary  for  us  to  examine  Into  the  question 
raised  on  the  evidence  at  tbe  trial  as  to  whether 
the  securities  were  put  into  the  letter,  and  that 
into  tbe  mail,  as  a  mere  decoy  or  not.  The 
questioD  whether  it  waa  intended  to  be  con- 
veyed b;  tbe  mail  or  by  the  letter  carrier  wan 
a  question  of  fact  to  be  ascertained  by  tbe  jury, 
and  in  a  case  like  this,  where  tbe  party  baa 
been  convicted  of  embezzling  a  letter  and  val- 
uable property  in  a  letter  passing  through  the 
regular  course  of  the  mail  and  tbe  bands  of 
the  letter  carrier,  where  the  indictment  is  e 
good  one,  and  where  tbe  party  has  been  found 
guilty  and  sentenced,  we  are  not  disposed  to  [149] 
inquire  into  the  motives  for  which  the  letter 
waa  put  into  the  mail,  even  though  the  object 
was  to  detect  or  Intrap  tbe  party  in  bis  criminal 
practices.  For  these  reaaona  the  jtidgment  4f 
tie  CireuU  OouH  st  t(ffirmed. 

The  (JliUf  JuMtice,  with  whom  concurred 
Mr.  Jvatiee  H&rlan,  dissenting: 

I  am  compelled  to  withhold  my  assent  to  the 
conclusion  reached  by  the  court  in  this  case. 
In  my  judgment  the  oistricl  couri  had  power 
after  toe  verdict  to  transfer  the  cause  to  the 
circuit  court,  and,  having  done  so,  it  required 
an  order  reaiittiog  the  cause  from  the  circuit 
court  to  tlie  district  court,  before  tbe  latter 
court  could  pronounce  a  lawful  ^tence.  Tbe 
petitioner  was  sentenced  by  tbe  district  court, 
which,  as  the  record  then  stood,  bas  no  juris- 
diction, and  waa  committed  accordingly,  and 
while  undergoing  imprisonment  under  that 
sentence  sued  out  the  writ  of  habeas  corpus. 
The  circuit  court  then  entered  an  order  nune 
pro  tune  as  of  the  previous  term,  remitting  tbe 
cause  into  the  district  court,  basing  its  action 
upon  "its  recollection  of  the  facts  of  the  mak- 
ing of  said  order."  The  record  before  us  doea 
not  disclose  the  existence  of  any  minutes  of  the 
clerk  or  notes  of  tbe  judge  that  tbe  entry  of 
aucb  ao  order  had  been  directed,  or  of  any  other 
official  evidence  to  that  effect,  and  I  do  ool 
understand  it  to  be  contended  that  there  waa 
any  such.  Granting  that,  as  has  been  said, 
tbe  ju^ga  during  the  term  Is  a  living  record, 
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■nd  mar  alter  and  supply  tMm  memory  any 
ordv,  JudnoeDt  or  decree  which  haa  been 
prooouQced,  and  this  because  he  is  presumed 
tc  retain  his  own  action  in  his  recollecUon,  yet 
after  the  term  has  elapsed,  the  exercise  of  such 
a  power  to  the  extent  of  supplying  an  order 
npoo  which  jurisdiction  depencb,  in  uie  abeence 
01  any  entry  minute  or  memorandum  to  pro- 
ceed by  or  of  any  statutory  provision  expressly 
allowing  it,  ought  not  to  be  conceded  in  oilm- 
inal  cases.  The  Statute  of  Amendments  and 
Jeofails  has  uo  application. 

Upon  this  ground,  my  brother  Harlan  and 
myself  are  of  opinion  that  the  judgment  should 
be  reversed. 

[ISO]  Juttiee  Orajdld  not  sit  In  the  argument 

of  Ihla  eue  and  took  no  part  in  its  decfsloo. 


f4Sl     THE  mOHHOXD  AND  DASmLLB 
RAaBOAD  COMFAKT,  Afpt., 
e. 

NICHOLAS  THOURON  ral 


THE  RICHMOND  AND  WEST  POINT 
TEBMINAL  RAILWAY  AND  WARE- 
H0U8B  COUPANT,  Appt., 
e. 

mCHOLAS  THOUROIT  n  au 

(See  a  a  Beporter*se(l.  45-17.} 

0rdl«r  ^  circuit  court  remanding  sow  mt  op- 
pealMU—Aett  qf  March  S,  1S87,  and  Aug. 
IS,  2888— m.  m,  R«o.  Stat.— At  <a  FA. 
£S,  2889. 


1.  Orders'of  tbe  circuit  court  remandlnff  oases  to 
the  state  court  are  not  flnal  Judgments  or  decrees 
from  wblob  an  appeal  will  lie  to  this  court. 

L  By  the  Aot  of  March  S,  18B7  (U  Stat.  Bfll,  666).  aa 
corrected  br  tbe  Act  of  August  18,  IMB  (»  SUt 
43a),  It  fraa  provided  that  no  appeal  or  writ  of 
error  should  be  allowed  from  the  dedtfon  of  tbe 
elrouit  court  lemandUig  a  case. 

L  An  appeal  or  writ  of  error  In  swA  a  case  will 
not  tie  under  Mo.  fln  of  the  fieviSBd  Statutes,  be- 
cause that  section  applies  only  to  flnal  Judgments 
or  doorees,  and  an  oider  remanding  Is  not  a  flnal 
Judgment. 

4.  IntheAotof  FebrtiatTSS,18BB(S58tat.anj.tlie 
words  *ii  final  Judgment  or  de<»ee**  are  used  In 
tbe  same  sense  as  in  tbe  prior  Statutes. 
[Nos.  1263.  126S.1 

BubmiUed  F\a.  3, 1896.   Decided  March  10. 2890. 

APPEALS  from  orders  of  the  Circuit  Court 
Of  the  United  States  for  the  Eastern  Dis- 
trict of  Tennessee  remanding  these  cases  to  the 
State  Court. 

On  molion  to  dismiss  for  want  of  Jnrlsdio* 
tion.  Dismissed. 
The  facts  are  stated  in  the  opinion. 
Mesara.  Jngtreoll  <£  Peyton,  Chaurlm  M. 
DftCost*  and  Samael  DiekMm.  Ua  ap- 
pellees, in  favor  of  motion: 

The  Act  of  Februaiy  SS,  1889  (SS  Stat  at 
L.  6B3),  under  which  the  appeal  was  allowed. 


THoT%.—Whatia  a  jlinal  Aecrte  orSuOgmmtot tlaU 
m-  other  court  from  v>hicii  appeal  Mm,  See  note  to 
GlbbODB  T.  Ogden,  8s  SOIL 
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does  not  confer  on  this  court  appelbrte  luria- 
diction  to  review  an  order  of  remand  nude  by 
the  circuit  court. 

Chicago  dk  A.  R  Oe.  T.  WtsaaU,  90  U.  S.  88 
Wall.  507  (33:  108);  BabbiU  v.  Clark,  108  U 
8.  606  (26;  507);  Turner  v.  Farmert  L.  d  T. 
Co.  106  U.  8.  558,  555  (87:  273);  Morey  v. 
Loekhart,  123  TJ.  S.  56  (81:  68);  Wilkiiuon  v. 
Siebratka,  128  U.  a  S86  (81:  152);  Sfterman  v. 
GHnncU,  123  U.  8.  679  (81:  »78);  Ex  parte 
Sterman,  124  U.  S.  864  (31:  423);  CMeaga,  B. 
d  Q.  R.  Co.  T.  Gray,  181  U.  8.  386  (33:  212). 

Words,  tbe  meaning  of  which  in  a  statute 
have  been  judicially  interpreted,  are,  wbeo  used 
in  a  lubeequent  statute,  to  be  understood  In  the 
same  sense. 

Sewirtff  Machine  Caia,  85  U.  8.  18  Wall.  584 
{21:  921).  and  cases  cited;  Bishop,  Written 
Laws,  S  97;  Mason  v.  Fearaon,  &)  U.  S.  9 
How.  248,  257  (18:  125,  128);  The  AhboMord, 
96  U.  S.  440-444  (23:168.  169);  Maxwell,  Iq- 
lerpretation  of  Statutes,  41. 

Mmn.  Roadiey,  Lauterbaeh  <ft  Johnton, 
Taylor  A  Bodd  and  Pope  Barrow,  in  oppo- 
sition: 

An  order  to  remand  iis  fioal  whenever  tbe 
action  previously  taken  in  the  state  court  has 
substantially  disposed  of  the  case  upon  the 
merits;  and  under  the  Act  of  February  25, 
1880,  whenever  the  order  Is  based  upon  the 
Hiouod  of  a  want  of  jurisdiction,  an  appeal 
wUlUe.  ^ 

Frencli  v.  SJtoemaker.  79  V.  8.  12  Wall.  86. 
98  (20:  270.  274);  Withenbury  v.  V.  8.  72  U. 
S.  C  Wall.  819  (IS:  613);  Thomeon  v.  Dean,  74 
U.  8.  7  Wall.  342  (19:  94);  Milwaukee  A  .V. 
R  Go.  T.  Sautter,  69  U.  8. 8  Wall.  440(17: 880>; 
Bronton  v.  La  Crosse  <£  JT.  &  Co.  67  U.  8.  8 
Black,  524  (17:  859);  WhiUng  v.  Bank  of  C.  8. 
38  U.  S.  13  Pet.  IS  (10:  35);  Forgay  v.  Conrad, 
47  0.  8.  6  How.  203  (12:  404);  Beebe  v.  RumcU, 
60  U.  8.*  19  How.  385  (15:  663);  Ex  parte 
Farmert  Loan  <£  T.  Go.  129  U.  S.  206(33:  656); 
miliamt  V.  Morgan,  111  U.  S.  684  (38:  559); 
Winthrop  Xnm  Go.  v.  Meeker,  108  U.  8.  180 
(87:  898):  Bern  t.  Bej/noldt,  113  U.  8.  80  (38: 
929);  LoBi*  r.  Smythe,  3  Woods.  117-119. 

Mr.  CAtV  •'ufftce  Fuller  delivered  the  opin- 
ion of  tbe  court: 

These  are  appeals  from  orders  of  the  circuit 
court  remandinji;  tbe  above-eutitled  cases  to  the 
Mate  court,  which  appeals  the  records  show 
were  "granted  under  the  provisions  of  the  [461 
Act  of  Febiiiiu-y  26,  1889,  on  the  ground  that 
tbe  court  hcs  uo  jurisdiction  of  tbe  cause." 

Before  the  Act  of  1875.  chap.  137  (18  Stiit. 
470),  we  held  that  an  order  by  the  circuit  court 
remanding  a  cause  was  not  such  a  final  judg- 
ment or  decree  in  a  dvil  action  as  to  give  us 
jurfsdictioD  for  its  review  by  writ  of  error  or 
appeal.  Tbe  appropriate  remedy  In  sudlt  a 
case  was  then,  by  mandamus,  to  compel  tbe 
circuit  court  to  hear  and  decide.  Bc&bitt  v. 
Clark,  108  U.  8.  606,  C09  [26:  507, 5081;  Tamer 
v.  Farmert  L.d&T.Co.  106  U.  8.  662,  553  127: 
8731:  Chicago  A  A.  R.  Ci>.  v.  Wiaa/all,  90  U. 
S.  38  Wall.  607  [83:  1081.  The  Act  of  1875 
made  such  order  reviewable  (without  regard  to 
tbe  pecuniary  value  of  the  matter  Id  disrpnte); 
but  by  the  Act  of  March  8,  1887  (24  Stat.  5-12, 
JS65).  as  corrected  by  the  Act  of  August  13, 
1888  (96  Stat  488),  ihe  prorisioa  to  that  effect 
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was  repealed,  and  ft  waa  also  provided  that  no 
appeitl  or  writ  of  error  should  bo  allowed  fmm 
the  decision  of  the  circuit  court  retnandEng  a 
cause.  Id  Moray  t.  Lockhari^^  U.  8.  56, 
67  [81:  68],  Mr.  GhUf  JuttieeyftiVt,  speaking 
for  the  court,  said;  ''It  Is  difficult  to  see  what 
more  could  be  done  to  make  the  action  of  the 
circuit  court  final,  for  all  the  purposes  of  the 
reuiova],  and  not  the  subject  or  review  Id  this 
court.  First,  It  is  declared  that  there  shall  be 
DO  appeal  or  writ  of  error  in  such  a  case,  and 
then,  to  make  the  matter  doubly  sure,  the  odI; 
statute  which  ever  gave  the  right  of  such  an 
appeal  or  writ  of  error  Is  repealed."  And  the 
court  held  that  the  lancuag(<  of  the  Act  was 
brond  enough  to  cover  all  cases,  and  also  that 
an  appeal  or  writ  of  error  would  not  lie  under 
§  693  of  the  Revised  Statutes,  because  that 
tectioD  applied  only  to  final  judgments  or  de- 
crees, and  an  order  lenuDdiDg  was  Dot  a  flual 
iudgincDt. 

The  Act  of  February  86. 1889  ^25  Stat.  693). 
provides  that  "in  all  cases  where  a  final  Judg- 
ment or  decree  shall  be  rendered  in  a  circuit 
court  of  the  United  States  io  wliich  there  shall 
have  been  a  question  Involving  tbe  Jurisdiction 
of  tbe  court,  theparty  against  whom  the  Judg- 
ment or  decree  is  rendered  shall  be  entitled  to 
an  appeal  or  writ  of  error  to  the  Supreme 
Court  of  the  United  States  to  review  such 
Judgment  or  decree,  without  reference  to  tbe 
amount  of  tbe  same;  hut  io  cases  where  tlie 
decree  or  judgment  does  not  exceed  tbe  sum 
of  five  thousand  dollars  the  supreme  court 
shall  not  review  any  question  rat^  upon  the 
record  except  such  question  of  jiirisefiction." 

The  words  "a  final  Judgment  or  decree,"  in 
this  Act,  are  manifestly  used  in  the  same  Eense 
as  in  the  prior  Statutes  which  have  received  in- 
terpretation, and  these  orders  to  renmnd  were 
not  final  Judgment*  or  decrees,  whatever  the 
ground  upon  which  the  circuit  court  proceeded. 
Grout  T.  C^prMn,  1S2  U.  S.  671,  691  [88:  462, 
4081. 

AppeaU  lUmtmd  ftr  vant  Jurisdiction. 


alluvial  fonnatloiu.  will  ■tO]  hold  br  the  nme 
bouodaiT.  iQoludlnff  tbe  oooamuloted  soil,  aDd  la 
without  lemedr  tar  tali  lo«  by  thesame  meou. 
1  Tbla  rule  It  appUoatile  to  laod  which  borden  on 

the  Mlasourl  Blver. 

8.  Alluvion  la  an  addition  to  riparian  hud  made 
hf  tbe  water  to  wbltA  the  bnd  is  oootliruous  so 
graduBllr  and  ImperoepUUr  that,  though  the 
wltneasee  mar  aee  from  time  to  Ume  that  pro* 
ffreaa  has  been  made,  they  oould  out  peroelva  tt 
while  the  process  waa  golns  on. 

4.  Where  a  plat  la  referred  to  f  □  a  deed  aa  oontam- 
iog  a  description  of  land,  the  courses,  dlstaaoes 
and  other  particulars  appearioR  upon  the  plat 
are  to  be  aa  much  regarded.  In  ascertaining  the 
true  description  of  tbe  land  and  the  Intent  of  tbe 
parties,  na  it  tbej  had  been  ezpreaatr  enumerated 
Id  the  deed. 

&.  This  rule  la  applicable  to  ffovernnent  landa 
bounded  by  the  Htasourl  River,  aa  the  same  are 
surveyed  and  platted  under  the  Acts  of  Oonercm. 

i.  The  patent  passes  the  title  of  the  United  Statea 
to  the  land,  not  only  as  It  was  at  the  time  of  the 
aurvey.  but  as  It  Is  at  the  date  of  the  patent,  so 
that  tbe  United  Btates  doea  not  retain  any  intw* 
est  In  any  accretion  formed  between  Che  survey 
and  the  date  of  tbe  patent. 

T.  Meander  lines  are  run  in  surveylnx  pubUolands 
Iwrderlng  upon  navigable  rivers,  not  as  txmnd* 
aries  of  Uie  tract,  but  to  ascertain  the  quantity 
of  the  land  subjeot  to  sale;  and  the  water-oourse, 
and  not  tbe  meander  line,  aa  actually  run  oo  tbe 
land,  la  the  boundary. 

8.  Where  a  water  line  Is  the  boundarv  of  a  given 
lot,  that  line,  no  matter  bow  It  shifta,  n;nialna  the 
twundary,  and  a  deed  deecrlblng  the  lot  by  num- 
ber or  name  conveys  the  land  up  to  auch  Bhlftioff 
line  exactly  as  It  doea  up  to  a  fixed  aide  line  and 
cocveya  all  accretion  thereto. 

[No.  1539.] 

Submitted  Jan,  13, 1890.  Decided  Mar.  10, 1S90 

APPEAL  from  a  dejiLt  of  the  Circuit  Court 
of  tbe  United  States  for  the  District  of 
Nebraska  to  review  a  decree  granting  an  in- 
junction restraining  defendant  from  taking 
pos-icssioa  of  or  asserting  any  right  In  certain 
land,  and  declaring  that  the  land  became,  by 
accretion,  a  part  of  hind  conveyed  by  the 
United  States  to  plaintiff  by  patt-nt,  and  further 
decreeing  that  the  deed  to  the  defendant  be 
canceled.  Affirmed. 
The  facts  are  stated  in  the  opinion, 
iteported  below,  40  Fed.  Rep.  3S6,  390. 
Mr.  Finley  Burke,  for  appellant: 
The  court  will  lake  judicial  notice  of  th« 
characteristics  of  the  ilissouri  River. 

U.  8.  V.  Lawton,  46  U.  S.  6  How.  10  26 
(12:  27, 34);  Pej/roux  v.  Howard,  82  U.  S.  7  PeL 
824  (8:700).  "  ^ 

Tbe  Great  Lakes  and  other  navigable  waters 
of  the  country,  above  as  well  as  bernw  the  flow 


rule;  ntU  <tf  mintng  StaU*,—  laa  to  AteUson 
V.  Peterson,  S2:  4U. 

Accnlion  and  aOuvion.  rioM,  to. 

Land  formed  by  accretion  on  a  fractional  quor* 
ter-sectioalsapart  thereof, and  panes  byadeed 
ooDveylng  the  frHcttonal  quarter  by  Its  number. 
Tappendorff  V.  Downing,  IB  GaL  ISO. 

A  riparian  owner  on  a  oavlgatile  river,  whoee 
land  k  washed  awor  1?  rapid  and  peroeptlbia 
atasca,  and  lodged  In  tbm  xlver  oppoelte,  duitng 
nclng  floo^  Is  mtttlad  to  00  mnoh  <tf  tbe  land  Of 

IM  U.  S. 


THOMAB  JEFFERTS,  Appt., 
» 

THE  EAST  OMAflA  LAND  COMPaITT.  J 

(See  8.  a  Beporter<a  ed.  17S-108). 

AUuvion,  right  to—Miasouri  Hiver—tohat  it  al- 
Ivtion—rtferenee  to  a  plat  of  land,  in  a  deed- 
government  landt— patent  pamt  titU  loaecre- 
tioat— meander  tinti—tcater  line. 

The  person  wboee  land  Is  bounded  by  a  stream 
of  water,  which  changes  its  oouree  gradually  by 


Note.— to  aUuvlon  or  accretion  and  rcHctfon; 
rfffftt  tn,  and  owmerahlp  of:  by  ichot  law  Cftle  to  It 
ggtermineA ;  rule  of  dioinlon  among  riparian  ownert, 
—ace  note  to  Kennedy  v.  Hunt,  12:  839;  also  note  to 
St.  Clair  County  v.  Lovlngstoo,  23:  fiO. 

Attorighti^  tlie  UnuedataUtand  tiM  Slotsi  to 
•Aors  landa  and  aeereiumt  aflobut  pfers,  see  note 
to  Hallctt  V.  Beebee,  li:  96. 

A$  tn  what  U  teaOiore :  how  far  landi  bounded  on 
«tend.~see  note  to  U.  S.  v.  Pacbeco,  17:  M. 

^  Co  I  ate  to  water  by  cvproprfotfon ;  comiMMi^M 
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of  tbe  tide,  are  navigable  in  a  sense  to  render 
them  amenable  to  tbe  admiralty  jurisdiction. 

The  Oeneaee  Chitfv.  Fitzhuglt,  53  U.  S.  12 
How.  443(18: 1068);  barney  t.  Keokuk,  94  U.  & 
824  (24: 224). 

The  test  of  whetber  tbe  doctrine  of  accretion 
should  apply  is  whether  tbe  land  is  formed  so 
slowly  as  to  be  imperceptible.  If  the  new  for- 
mation can  be  discemea,  tbe  doctrine  does  not 
applv. 

Rex  V.  Tarborovgh.  8  Bam.  A  O.  Bl,  8  BUgb, 
N.  R  147,  1  Dow.  &  C.  178. 

Some  area,  however  narrow,  had  formed  be- 
tween tbe  original  lot  and  tbe  river  after  tbe 
date  of  the  surv^  and  before  tbe  Ume  when 
tbe  land  was  entered.  Said  strip  belonged  to  the 
United  Suites. 

Saiilet  V.  Shepherd,  71  U.  S.  4  "Wall.  502 
(16: 442);  Granger  v.  Swart,  1  Woolw.  89;  Lam- 
mem  v.  Nixton,  4  Neb.  245;  Bimdl  v.  Fletcher. 
19  Neb.  725;  Jonet  v.  Johntton,  68  U.  S.  18 
How.  150  (15: 320). 

Memt,  J.  M.  Woolworth  and  C.  J. 
Oreeae*  for  appellee: 

Tbe  person  whose  land  is  bounded  by  a 
stream  of  water  shall  still  hold  lU  course  by 
tbe  same  boundary,  including  tbe  accumulated 
soil. 

A'ew  Orleans  v.  U.  8.  85  U.  S.  10  Pet.  662. 
717  (0:573,  584);  Banks  v.  Ogden.  69  U.  S.  2 
Wall.  57.  67  (17:818,821). 

The  rule  as  to  accretions  is  applicable  to 
lands  bordering  on  the  Missouri  River. 

S'lulct  v.  Shepherd,  71  U.  S.  4  Wall.  502 
(18:442);  St.  Clair  County  v.  Lovingtton,  90  U, 


forms  in  the  river  by  this  process  betweea  tbe  ad- 
jacent shore  and  the  thread  of  the  river,  toeetber 
with  BvcuftiulatloDS  caused  by  the  eradual  washlnir 
of  an  Island  above  fafs  land,  and  which  fills  the  space 
bctwccQ  the  shore  and  .the  new  formation  In  the 
river.   Huts  v.  Seeger,  86  Fed.  Hep.  1B8. 

Upon  formation  of  alluvion  on  lands  on  unnavl- 
sabte  rivers,  owned  by  conterminous  proprietors, 
the  rule  for  distribution  of  accretlooa  to  to  extend 
the  Bide  lines  of  each  owner  to  the  nearest  river 
bank,  giving  to  each  the  alluvial  deposits  In  front 
■at  his  own  land.  Hubbard  v.  Manwell,  6  New  Eng. 
Bcp.  773.  60  Vt.  235. 

The  owner  of  an  bland  between  two  channels  of 
a  river,  which,  by  a  change  in  the  course  of  the 
cliannelE,  bos  gradually  pushed  up  stream  as  the 
result  of  natural  accretions,  so  as  to  cover  the  whole 
frontof  the  lands  of  a  riparian  owner,  which  for- 
incrly  extended  higher  up  than  the  islaad,  whore 
the  channels  continue  to  be  distinct,  although  tbe 
one  between  the  lands  mentioned  has  become  un- 
navlgsble  except  at  high  tide,  la  entitled  to  the  ac- 
cretions, under  CaL  C'lv.  Code,  sec  1014,  which  Is 
merely  declaratory  of  the  law  as  it  has  always 
beeo.   Fillmore  v.  Jennings.  7B  CaL  034. 

The  title  of  a  riparian  owner  on  a  non-navlgabte 
stream  to  accretlooa  is  not  Itanlted  by  the  middle 
line  of  the  stream.  Welles  v.  Bailey,  4  Hew  Eng. 
Hep.  841.  GS  Conn.  292. 

The  law  of  accretion  and  reliction  Is  tbe  same  In 
the  case  of  both  navigable  and  non-navlgable  riv- 
ers. Id. 

Land  formed  In  a  river  Is  the  property  of  the 
owner  of  the  river  bed.  Uatiilcum  v.  Coan,M  Hd. 
480. 2  Cent.  Hep.  623. 

A  person  owning  land  bounded  by  a  stream 
which  cbangea  oouiae  gradually  holds  the  same 
boundary,  includlnsthe  a(%umulated  sofL  id. 

Alluvion  passes  to  tiie  grantee  of  shore  land, 
without  express  menUoo.  J& 

lU  u.  s. 


S,  28  Wall.  46  (23:59);  Jonea  v.  Bovlard  6B 
U.  S.  24  How.  41(16:604). 

Alluvion  is  an  addition  of  soil  to  land  by  a 
river  so  gradual  that  in  short  periods  the  diange 
is  imperceptible. 

Just.  lib.  11,  tit  1,  8  20;  Bracton,  bk.  IL 
chap.  2;  Callis,  Sewers,  24,  28;  Dyer,  326  b; 
Davles  (Sir  John),  59;  Woodward  v.  Fox,  9 
Ventr.  188;  2  Bl.  Com.  262;  Ba  HuU  d  8, 
R.  Co.  5  Mees.  &  W.  329,  Seratton  v.  Brown, 
4  Bam.  &  C.  485;  Neu>  Orleans  v.  U.  S.  85  U. 
8.  10  Pet.  662  (9: 573);  St.  Clair  County  v.  Loo- 
ingston,  90  U.  S.  23  Wall.  46  (23:59). 

Thechanges  in  the  cases  decided  in  this  court 
were  very  rapid,  and  yet  tbe  doctrine  of  accre- 
tion was  enforced  in  them. 

Setiools  Y.  Risley,  77  U.  3.  10  Wall.  110 
(19:  85G);  Jones  v.  Soulard,  65  U.  S.  24  How. 
41  (16:604);  Jones  v.  Johnston,  59  U.  8.  18 
How.  150(15:320). 

When  Ihe  change  is  so  gradual  as  not  to  be 
pera'ived  in  any  moment  of  time,  the  proprie- 
tor whose  land  on  the  bank  of  a  river  is  thus 
increased  is  entitled  to  the  addition. 

JTalsey  v.  MeCormiek.  18  N.  Y.  147;  Mulry 
V.  Norton.  1  Ceat.  Rep.  748,  100  N.  Y.  424; 
Hopkins  Academy  v.  Dickinson.  9  Cush.  644; 
Camden  dk  Atl.  Land  Co.  v.  Lippincott,  45  N. 
J.  L.  405. 

The  ofHcial  plat  of  tbe  survey  showed  the 
river  as  the  north  boundair. 

Fox  V.  Cnion  Sugar  Befinery,  109  Haas.  299. 

Meander  lines  are  run  as  the  means  of  asce^ 
taiDiDj;  the  quantity  of  the  land  subject  to  sale. 

St.  Paul  diRKGo.  v.  Schurmeier,  74  U,  S. 


WbUe  tbe  title  of  a  riparian  proprietor  la  liable  to 
be  lost  by  erosion  or  submergence,  the  erosion  to 
effeot  that  result  must  l>e  accompanied  by  a  tran^ 
portatlon  of  the  land  beyond  tbe  owner's  boundary, 
and  It  may  be  returned  by  accretion.  In  which  case 
tbe  ownership  temporarily  lost  may  be  regained. 
Mulry  V.  Norton.  IflO  N.  T.  424, 1  Cent.  Rep.  748. 

If,  after  submerftence,  the  water  disappears  from 
the  land  either  by  Its  gradual  retirement  or  the 
elevation  of  the  lands  by  natural  or  artificial  means, 
Ihe  proprietorship  returns  to  tbe  original  owner. 
Id. 

No  lapse  of  time  during  which  the  submergenos 
has  contmued  baza  the  right  of  the  owner.  Id, 

And  so.  If  an  island  forms  upon  tbe  land  8Ut>- 
merged,  it  belongs  to  the  original  owner.  Id. 

A  riparian  proprietor,  conveying  lands  adjacent 
to  navigable  waters,  may  so  limit  his  (rrant  as  to 
reserve  to  himself  not  only  his  riparian  privileges 
In  the  waters,  but  also  subsequent  accretions  to  tbe 
soil  formed  by  the  operatioo  of  natural  causes. 
People  v.  Jones,  112  N.  Y.  688. 

When  soil  has  l>een  wrongfully  deposited  by  hu- 
man hands  in  the  ocean  or  other  public  waters.  In 
front  of  the  uplands,  so  that  the  water-line  is  car- 
ried further  out,  the  same  rule  applies  as  when 
such  a  deposit  has  been  gradually  made  by  natural 
causes,  1  &,  the  accretion  tiecomes  the  property  of 
the  owner  of  the  upland,  and  bis  Utle  still  extends 
to  the  water  line.  Steos  Brooklyn,  lOL  N.  7. 51, 
1  Cent.  Rep.  TW. 

If  an  tslaod  in  a  non-navigable  stream  results 
from  accretion,  it  belongs  Mthe  owner  of  the  bank 
on  the  same  side  of  the^Uunt  OQWB.  ZWashb.  Real 
Prop.  462,  453:  2  Sharswood,  BI.  Com.  261,  note;  t 
Kent,  Com.  428;  Hargrave,  Law  Tr.  &;  Hale,  De  Jur. 
Mar.  14;  Rex  v.  Tarborough,  8  Bam.  ft  a  91,  lOT; 
parte  Jennings,  8  Cow.  B37,  note ;  Ingraham  v.  Wil- 
kinson. 4  Pick.  »8i  Beerfleld  T.AmH,17  Pick.  41; 
Woodbury  v.  SkorC  17  Tt.  887. 
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t  Wall.  272  (19:74);  Kraut  v.  Crawford,  18 
Iowa,  549. 

The  coDslructioD  given  it  by  Ihe  parties  may 
alwRya  be  called  in  when  the  meaniog  of  a 
contract  Is  ainbigiiouB. 

SteinM  v.  Sleaart,  78  U.  8.  11  Wall.  066, 
576  (20:  56,  59). 

The  beat  and  surest  mode  of  ezpouDding  ao 
insirumcot  is  by  referring  to  the  time  when 
and  circumstances  under  which  it  was  made. 

Smith,  Con.  Const,  t-  ,112;  Sheets  y.  Sclden, 
69  U.  S.  a  Wall  177,  187  (17:822.  my.PeopU 
T.  Dayton,  55  N.  T.  867, 375. 

When  a  name  has  become  impressed  on  an 
estate,  OS  here  "lot  4,"  a  conveyance  by  such 
dm  riptioo  will  pass  all  that  Is  implied  there- 
by, :dlliou^h  the  quantity  may  exceed  that 
slaifd  in  tlie  conveyaoce. 

JJiit'iatciiy  V.  Pmeer,  6  Hill,  453;  Variek  v. 
Smit/i,  6  Paige,  137,  9  Paige,  547. 

And  under  the  name  will  also  pass  all  addi- 
tions which  have  been  made  thereto. 

Lamb  V.  Rickttn,  11  Ohio,  8llj  Poxeer$ 
Jackson,  50  Cal.  429. 

1 179]  ilr.  Justice  Blatehford  delivered  theopln- 
inn  of  (lie  court; 

This  is  a  suit  in  equity  brought  in  the  Circuit 
Court  of  the  United  States  for  the  District  of 
Nebrnska,  on  the  9th  of  February,  1889,  by 
The  Kust  Omahn  Land  Company,  a  Nebraska 
corp"rution,  ngaioKt  Thomas  JefFeris.  The 
case  was  henrd  on  a  demurrer  to  the  bill,  which 
makes  it  necessary  to  slate  with  particulnrity  the 
allt-L'utioiis  of  Ihe  bill.    They  are  as  follows: 

The  lands  which  are  the  subject  of  the  suit 
are  of  the  value  of  $2,000  or  more.  In  1851 
the  deputy  surveyors  of  the  United  States,  then 
t-npiped  in  surveying  the  public  lands  in  town- 
ship 75  norlh,  range 44  west,  of  the  fifth  prio- 
cipnl  nicri'lian,  in  the  State  of  Iowa,  ran, 
muiked  und  made  field-notes  and  plats  on  the 
mr-uniler  line  of  the  left  hank  of  the  Missouri 
River,  and  returned  the  said  fleld-notes  and 
plats  to  the  surveyor-general  of  Iowa,  who  filed 
the  same  In  the  General  Land  Otfice,  and  they 
were  fliereiipon  duly  approved;  and  since  that 
lime  no  rcsurvey  has  been  made  by  the  United 
1 1801  ^^'^^  ^'>^  lands  lying  along,  upon  ornear 
said  river,  or  of  the  premises  which  are  the 
subject  of  the  bill. 

SvMion  21  in  that  township  was  properly 
surveyed  and  subdivided  by  the  deputy  sur- 
veyors, and  the  plats  and  notea  thereof  were 
duly  made,  returned  and  approved  as  aforesaid. 
By  the  surveys  the  section  was  found,  and  by 
the  plats  and  notes  thereof  returned,  as  frac- 
tional; and  a  part  thereof,  designated  as  lot  4 
was  formed,  containing  37.24  acres,  the  north 
boundary*  thereof  being  on  the  Hisnouri  River. 
The  meander  line  of  the  river  was  described  in 
the  fleld-nolesas  bet;inning  at  meander  comer 
No.  6,  the  same  being  at  a  point  on  the  line  be- 
tween seclions  16  and  17  in  said  township  and 
range,  Bl>out  100  feet  oortli  of  the  intersection 
of  the  exterior  lines  of  said  sections  16  and  17 
and  sections  20  and  31;  thence  south  71  degrees 
east,  2.6b  chains  to  meander  post  No.  7,  on  the 
north  line  of  lot  4;  thence  south  79  degrees  60 
minutes  east,  64  chains;  thence  north  85  de- 
grees east,  4.50  chaiu.t;  thence  east  15  chains: 
thence  north  87  degrees  east,  6.25  chains  to  the 
corner  of  acctioaa  21  and  32.  A  map  ia  annexed, 
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marked  "Exhibit  A,"  being  a  true  copy  of  the 
plat  so  made,  returned  and  approved,  abowioa^ 
Ihe  meander  line  of  the  river  and  the  lines  of 
the  subdivisions  of  sections  16,  17,  31  and  32. 

On  the  lOlh  of  October,  1858,  one  Edmund 
Jcfferis  entered  lot  4  at  the  United  States  land 
office  for  the  district  of  land  subject  to  sale  at 
Kanesville,  Iowa,  paid  the  proper  offlcer  of  the 
ofhcc  the  legal  price  thereof,  and  received 
therefor  the  usual  recister's  certificate;  and,  on 
the  16th  of  June.  1865,  the  usual  patent  of  the 
government  was  duly  issued  to  him  (or  the 
land.  In  the  certificate  and  patent  the  land 
was  described  as  lot  4  in  fractional  section  31, 
in  township  75  north,  range  44  west,  of  the  fifth 
principal  meridian,  containing  37.24  acres,  afr 
cording  to  the  official  plut  of  the  survey  of  the 
land  returned  to  the  General  Land  Oflicc  by  the 
i!urveyor-peneral.  At  the  time  of  the  entry, 
the  meander  line  of  the  left  hank  of  the  river 
was  the  same,  or  nearly  the  same,  as  shown  1^ 
such  field-notes  and  plat 

On  the  14th  of  July.  IS'iO,  said  JefTcris  duly 
conveyed  the  land  to  Joseph  Still  and  Joseph  [161) 
I.  Town,  describing  the  same  simply  as  lot  4  in 
section  21  in  townsiiip76  north,  range  44  west, 
of  the  fifth  principal  raeridino.  On  the  21st 
of  September,  1857,  Town  conveyed  the  un- 
divided half  of  tlie  premises,  with  wnrrantv.  to 
one  McCoid,  who,  on  the  16thofOcIol)er,l»67, 
quit  claimed  the  premises  to  one  Coleman.  On 
the  25th  of  May,  1858,  Coleman  conveyed  them, 
Tith  warranty,  to  Mrs.  Ruth  A.  Town.  On 
the  27lh  of  April.  1859,  Joseph  I.  Town  and 
Ruth  A.  Town  conveyed  them,with  warranty, 
to  one  Boin,  who  on  the  80tb  of  May,  1861, 
quit-claimed  them  to  one  McBride;  and  Mc* 
Bride,  on  the  80th  of  September,  1861,  quit- 
claimed them  to  one  Schoville.  Schoville  hav- 
ing died,  his  widow  and  heirs  quil-clainied 
them  to  the  plaintiff,  on  the  32d  of  March,  IiiSS. 
On  the  9th  of  March,  1888,  Still  quit-claimed 
the  other  undivided  half  of  the  premises  to 
Lvman  H.  Town,  who  on  the  38th  of  March, 
1888,  conveyed  the  same  to  the  plaintiff.  In 
each  of  the  deeds  made  by  those  several  parties, 
the  premises  were  described  as  lot  4  in  frao* 
tional  section  21.  township  76  north,  rnnce  44 
west,  of  the  fifth  principal  meridian,  and  ths 
deeds  were  duly  recorded  in  the  registry  of  Pot- 
tawattamie County,  Iowa,  in  which  county  tb« 
premises  were  situated, 

Atvout  the  time  of  the  original  entry  of  lot 
4  by  Edmund  JelTeris,  new  land  was  formed 
along  and  against  the  whole  length  of  the  norih 
line  thereof'  and  from  that  time  continued  to 
form  until  1870,  so  that  in  tliatyear,  at  a  distance 
of  20  chains  and  more  from  the  original  me- 
ander  line  before  described,  and  within  Ihe 
lines  of  the  lot  on  the  east  and  w&-<t  running 
north  and  south,  a  tract  of  4U  acres  and  mora 
had  been  formed  by  accretion  to  the  Utt.  and 
ever  since  had  been  and  now  is  a  part  thereof. 
The  said  land  was  so  formed  by  natural  causes 
and  imperceptible  degrees,  that  is  to  say,  by 
the  operatlim  of  the  current  and  waters  of  the 
river,  washing  and  depositing  earth,  sand  and 
other  mat^'rinl  against  and  upon  the  north  line 
of  the  lot;  and  the  waters  and  current  of  the 
river  receded  therefrom,  so  that  the  new  land  so 
formed  becjime  high  and  dry  above  the  usual 
higb-water  mark,  and  the  river  made  for  itself 
its  main  course  far  north  of  the  original  me- 
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11821  l^C-    Such  process,  be^in  Id  1868  and  ' 

^  ^  continued  until  1870,  went  on  so  slowly  that  it 
could  not  be  observed  in  its  progresfl;  but,  at 
iDterrals  of  not  lees  than  three  or  fniir  montbs, 
it  could  be  discetiwd  by  tbe  eye  tbat  addiiiona 
greater  or  less  bad  been  made  to  the  shore. 

In  1877,  the  river,  at  a  point  more  thnn  amile 
south  of  tbe  north  line  oi  the  lot,  suddenly  cut 
through  its  bunk  and  made  for  itself  a  course 
through  the  same,  leaving  alt  of  section  21 
north  of  its  trauk.  Aplat  marked  "ExhtbitB," 
is  aonezed,  upon  vbicb  is  deliurated  tbe  river 
both  before  and  after  sucb  audden  chaDge. 

Tbe  river  ts  and  always  has  been  navigable 
for  steamers  of  large  tonnage.  Tbe  United 
Stales  never  claimed  any  interest  in  the  land  so 
formed  by  accretion  to  lot  4.  Tbe  plaintiff 
submits  tbat  by  sucb  several  mesne  convey- 
ances, wbereby  the  title  to  lot  4  baa  come  to  ft. 
It  bas  become  seised  In  fee,  not  only  of  tbe 
land  included  within  the  boundaries  of  the  lot 
at  the  time  of  sucb  survey,  but  also  of  the 
land  so  formed  by  accretion  tbereto.  so  tbat 
tbe  east  and  west  boundaries  of  the  lot  are 
formed  by  tbe  protraction  of  tbe  east  and  west 
lines  Dortb  to  tbe  left  bank  of  tbe  river  as  tbe 
same  was  Id  1877  wben  tbe  river  suddenly 
changed  its  course,  and  the  north  boundary  of 
the  lot  is  the  said  left  bank  at  tbat  time. 

When  the  plaintiff  became  seised  of  theland, 
it  entered  into  the  same  and  made  large  and 
valuable  improvements  thereon;  and  It  bas 
projected  the  enterprise  of  redeeming  the  land 
and  other  land  ad  joining  It,  of  improving  tbe 
same  so  that  the  whole  will  be  available  for 
railroad  and  mannfacturinK  purposes,  of  build- 
ing railroad  tracks,  station-houses,  depots,  ware- 
houses and  manufacturing  establishments,  and 
selling  parcels  of  the  land  to  others  for  such 
purposes,  and  basexpended  more  than  $20,000, 
and  bos  In  band  $100,000  wbicfa  it  purposes  to 
expend  in  grading,  and  in  bnilding  roads, 
bndges,  ttr. 

In  1888,  one  Counzeman  and  others,  without 
any  authority  of  law,  entered  upon  the  land  so 
formed  by  accretion,  and  for  a  time  occupied 
it,  but  afterwards  abandoned  it.  Recently, 
Counzeman  bas  made  to  tbe  defendaot  a  deed 
r  isai  °'  quit-claim  purporting  to  convey  a  certain 
'■  ■*  parcel  of  the  land  so  formed  by  accretion  to  lot 
4.  The  south  line  of  the  land  so  conveyed  to 
tbe  defendant  is  about  two  hundred  feet  nortb 
of  the  original  meander  line  of  lot  4,  as  tbat 
line  was  so  run,  marked  aud  plaited  by  the 
United  States  surveyors;  and  tbedced  purports 
to  convey  about  twenty  acres,  which  are  wlttaio 
tbeabove-redted  boundaries  of  the  land  formed 
by  accretion  to  lot  4.  When  Counzeman  en- 
tered upon  the  land  and  when  he  made  the 
deed  to  the  defendant,  each  of  them  well  knew 
of  the  plaintiff's  plan  and  puriwses  in  respect 
thereof,  and  that  they  had  no  right  so  to  enter; 
and  tbe  defendant  tlireaicns  to,  and,  unless  re- 
strained by  injunction,  will,  dispossess  tbe 
plaintiff  snd  seriously  interfere  with  its  plans 
and  purposes.  Tbe  defendant  is  insolvent  and 
unable  to  answer  for  tbe  damage  to  which  he 
will  subject  the  plaintiff  by  entering  into  tbe 
premises  and  dispossessing  the  plaintiff. 

The  bill  waives  an  answer  on  oath,  and  prays 
for  an  injunction  restraining  the  defendant  from 
entering  into,  taking  possession  of  or  inter- 
meddling with  any  part  of  tbe  premises  con- 
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veyed  to  him  by  Counzeman,  and  for  a  decree 
declaring  tbat  tbe  land  so  formed  against  lot 
4,  including  that  conveyed  to  the  defendant, 
becntne  and  was  a  part  of  lot  4  and  included 
within  its  description;  that  the  title  to  it  baa 
become  aud  is  vested  in  the  plaintiff;  that  tbe 
deed  made  to  the  defendant  be  delivered  up  to 
be  canceled;  tbat  he  be  perpetually  enjoined 
from  asserting  tbe  same  or  any  title  or  Interest 
thereunder  against  tbe  plaintiff;  and  forgenerU 
relief. 

Tbe  defendant  interposed  a  general  demturer 
to  the  bill,  for  want  or  equity. 

The  case  was  heard  before  Mr.  Jtatia 
Brewer,  then  circuit  judge,  wbo  filed  an  opin- 
ion on  tbe  Ist  of  March,  1889,  directing  that 
tbe  demurrer  be  sustained.  (40  Fed.  Rep.  386.1 
On  a  petition  for  a  rehearing,  whlcb  was  heard 
by  tbe  same  Jud^,  be  filed  an  opinion  (40  Fed. 
Ilcp.  S90)  directing  that  tbe  demurrer  be  over* 
ruled.  Thereupon  a  decree  was  entered,  on  the 
IStb  of  November,  1869,  overruling  tbe  de- 
murrer; granting  a  perpetual  injunction  re- 
straining tbe  defendant  from  entering  into, 
taking  possession  of  or  in  any  manner  inter* 
meddliag  with  tbe  premises,  and  from  assert-  [1841 
ing  any  right  or  Interest  tberein;  and  declaring 
that  the  land  In  question  was  formed  by  pro- 
cess of  accretion  and  imperceptible  degrees 
against  the  premises  known  ana  described  as 
lot  4  of  section  21  in  township  7S  north,  of  ranc^e 
44  west,  of  the  fifth  principal  meridian,  in  the 
State  of  Iowa,  as  the  same  was  originally  sur- 
veyed and  platted  by  tbe  surveyors  of  tbe 
United  States,  and  became,  by  such  accretion, 
a  part  of  said  lot  and  was  included  within  such 
description,  and  the  title  thereto  passed  by  such 
description  from  tbe  original  patentee  of  the 
United  States  to  tbe  plaintiff,  by  dlveiTS  mesne 
conveyances,  and  is  now  vested  In  the  plaintiff. 
It  was  further  decreed  that  tbe  deed  made  to 
the  defendant  by  Counzeman,  purporting  to 
convey  tbe  premises,  be  delivered  up  to  the 
plaintiff  to  be  canceled,  and  that  the  plaintiff 
recover  its  costs  to  be  taxed.  Tbe  premises 
upon  which  the  decree  operated  were  described 
in  it  as  follows:  Beginning  at  a  point  1.530  feet 
north  of  tbe  southwest  corner  of  lot  4  In  section 
21,  township  75  north,  range  44  v?est,  of  the 
fifth  principal  meridian,  running  thence  north 
660  feet;  thence  east  1,820  feet,  to  the  extension 
due  north  of  the  east  boundary  line  of  said  lot 
4,  as  originally  surveyed  and  platted  by  tbe 
United  States;  thence  south  on  tbat  line  660 
feet;  and  thence  west  to  tbe  place  of  beginninc; 
containing  30  acres.  The  decree  further  statea 
that  the  defendant  prayed  an  appeal  to  thia 
court,  and  tbat  it  was  allowed. 

The  grounds  upon  which  the  circuit  court 
proceeded  in  overruling  tbe  demurrer  to  the 
bill  are  stated  by  it  In  its  opinion  to  be  these: 
(1)  It  bclQS  alleeed  In  the  bill  that  the  added 
land  was  formed  by  "imperceptible  degrees," 
although  tbe  increase  was  great,  resulting  in 
the  addition  of  many  acres,  yet  the  time  during 
which  it  was  made  was  nearly  twenty  yeata,  [188' 
and  an  increase  might  have  been  going  on,  im- 
perceptible from  day  to  day  aud  from  week  to 
week,  which,  during  tbe  lapse  of  so  many  years 
might  result  in  the  addition  of  all  tbe  land;  and 
hence  tbe  averment  of  tbe  bill  cannot  be  over- 
thrown, notwithstanding  what  is  known  of  the 
character  ct  tbe  Uisaouri  River  and  tbt  aoU 
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fbrouf^b  which  U  flows,  aad  of  the  rai^d  changes 
in  its  bnnks  which  Are  coustautly  eoing  oa. 
{2)  Where  a  water  line  is  the  bouaaa^  of  a 
given  lot,  that  line,  no  matter  bow  it  sbnta,  re- 
mains the  boundnry;  and  a  deed  describing  the 
lot  by  number  or  name  cooveya  the  land  up  to 
such  shifting  water  line,  exactly  as  it  does  up 
to  the  fixed  side  lines;  so  that,  as  long  as  the 
doctrine  of  accretion  applies,  the  water  line,  no 
matter  bow  much  it  may  shift,  if  named  as  the 
boundary,  continues  to  be  the  boundary,  and  a 
deed  of  the  lot  carries  all  the  land  up  to  the 
water  line. 

Tlic  propositions  contended  for  bv  the  de- 
fendant are  these:  (I)  Taking  the  allegatioos 
of  the  bill  with  those  facts  in  relation  to  the 
Missouri  Kiver  of  which  the  court  will  take 
judicial  notice.  It  appears  that  tbe  formation  in 

Suestion  was  not  nccrction.  (2)  Taking  the 
lleciatioiis  of  tbe  bill  most  strongly  tigainst  tbe 
plftintifT,  it  must  be  assumed  that  some  area, 
however  narrow,  had  fornied  between  tbe  time 
when  the  survey  was  made,  in  1S51,  and  the 
time  when  the  land  was  entered  by  tbe  patentee, 
in  October,  1858.  (3)  The  patentee,  bv  the 
deed  made  by  him  to  Still  and  .Toscpbl.  Town, 
conveyed  only  "lot  4;"  and,  while  tbe  succes- 
sive grantees  held  the  title  to  that  lot,  accre* 
tiuos  were  formed  of  greater  or  less  extent, 
which  were  never  conveyed  to  tbe  plaintiff,  the 
deeds  to  it  calling  only  for  lot  4.  The  sub- 
stance of  this  contention  is  that,  as  the  convey- 
ance bv  tbe  patentee  to  Still  and  Jc»epb  I. 
Town  described  the  land  simply  as  "lot  4,"  it 
passed  tlie  title  to  that  lot  as  it  was  at  the  date 
of  the  survey  in  1851,  and  not  at  the  date  of  the 
deed,  in  1856,  and  thereby  excluded  the  new 
land  formed  after  tbe  surveyof  18SI;  and  that, 
as  accretions  of  greater  or  less  extent  were 
formed  while  the  several  successive  grantees 
held  the  title,  such  accretions  did  not  pass  by 
their  respective  deeds,  and  tbe  title  thereto  has 
not  come  to  tbe  plaintiff. 

It  is  distinctly  alleged  in  the  bill  that  the 
new  land  is  au  accretion  to  that  originally  pur- 
chased by  the  patentee  from  the  United  States. 
The  rule  of  law  applicable  to  such  a  state  of 
facts  Is  thus  stated  by  this  court  in  Ifefe  Orlmns 
r.  UnitM  Stata,  85  U.  S.  10  Pet.  862.  717  [9: 
673,  594]:  "The  question  is  well  settled  at  com- 
mon law,  that  tbe  person  whose  land  is  bounded 
by  a  stream  of  water  which  changes  its  course 
gradually  by  alluvial  formations,  shall  still  hold 
by  tbe  same  bouDdai-y,  including  the  accumu- 
lated soiL   No  other  rule  can  w  applied  on 

Just  principles.  Every  proprietor  whose  laud 
)  thus  bounded  Is  subject  to  loss  by  the  same 
means  which  may  add  to  bis  territory;  and,  as 
be  is  without  remedy  for  his  loss  in  ibis  way, 
be  cannot  be  held  accountable  for  bis  gain." 
And  in  Banks  v.  Opdm,  68  U.  S.  2  Wall.  67, 67 
[17: 8i8.  821],  it  is  said:  "The  role  governing 
additiuns  made  to  land  bounded  by  a  river,  lake 
or  sea,  has  bees  much  discussed  and  variously 
settled  by  usage  and  by  positive  law.  Almost 
•11  jurists  and  legialatora,  however,  both  an- 
cient and  modem,  bave  agreed  that  the  owner 
of  the  land  thua  bounded  Is  entitled  to  these 
additions.  By  some,  the  rale  baa  been  vindi- 
cated on  the  principle  of  natural  justice,  that 
be  who  sustains  the  burden  of  losses  and  of  re- 
pairs, imposed  by  tbe  contiguity  of  walen, 
ought  to  ncdrc  wbalerer  boients  tbcj 
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bring  by  accretion;  by  others,  It  is  derived  from 
the  principle  of  public  policy,  that  it  is  the  in- 
terest of  the  community  that  all  land  should 
have  an  owoer,  aud  most  convenient  that  fa- 
sensible  additions  to  the  shore  should  follow 
the  title  to  the  shore  itself." 

It  la  contended  by  the  defendant  that  this 
well-settled  rule  is  not  applicable  to  land  which 
borders  on  the  Missouri  xliver.  because  of  tbe 
peculiar  character  of  that  atream  and  of  tbe  soil 
through  which  it  Sows,  the  course  of  tbe  river 
being  tortuous,  the  current  rapid  and  tbe  soil 
a  soft,  sandy  loam,  not  protected  from  the  ac- 
tion of  water  either  by  rocks  or  the  roots  of 
trees;  the  effect  being  that  the  river  cuts  away 
its  banks,  sometimes  In  a  large  body,  and 
makes  for  Itielf  a  new  course,  while  the  earth 
thus  removed  la  almost  simultaneously  depos- 
ited elsewhere,  and  new  land  Is  formed  almost 
as  rapidly  as  the  former  bank  was  carried 
awav. 

Biit  it  has  been  held  by  this  court  that  the  )  1901 
general  law  of  accretion  is  applicable  to  land 
on  the  Mississippi  River;  and,  that  being  m>, 
altbougb  the  changes  on  tbe  Missouri  Itiver 
are  greater  and  more  rapid  than  on  tbe  ^lissis- 
sippT,  the  difference  does  not  constitute  such  a 
difference  in  principle  as  to  render  inapplica- 
ble to  the  Missouri  iUver  the  general  rule  of 

In  Jotut  r.  Soulard,  65  U.  S.  24  How.  41  [16: 
604],  it  was  held  that  a  riparian  proprietor  on 
the  Mississippi  River  at  St.  Louis  was  entitled, 
as  such,  to  all  accretions  as  far  out  as  tbe  mid- 
dle thread  of  tbe  stream;  and  that  the  rule 
well  established  as  to  fresh-water  rivers  pen- 
erally  was  not  varied  by  the  circumstance  that 
tbe  Miasiasippi  at  St.  Louis  ia  a  great  and  pub- 
lic water-course.  The  court  said  iliat  from  the 
days  of  Sir  Matthew  Hale  all  grants  of  land 
bounded  by  fresh-water  rivers,  where  the  ex- 
pressions designiiting  tbe  water  Une  were  gen- 
eral, conferred  tbe  proprietorship  on  tbe 
grantee  to  the  middle  thread  of  the  stream, 
and  entitled  him  to  tbe  accretions;  that  the 
land  to  which  the  accretion  attached  in  that 
case  was  an  irregular  piece  of  79  acres,  ajjd 
bad  nothing  peculiar  in  it  to  form  ao  exemp- 
tion from  tbe  rule;  that  the  rule  applied  to 
such  a  public  water-course  ns  the  Mississippi 
was  at  the  City  of  St.  Louis;  and  that  the  doc- 
trine that,  on  rivers  where  the  tide  ebbs  and 
flows,  grants  of  land  are  bounded  by  ordinary 
high-water  mark,  had  no  application  to  the 
case,  nor  did  the  size  of  tbe  river  alter  tbe  nile. 

In  SavUt  V.  Shepherd,  71  U.  S.  4  Wall.  502 
[18: 442],  tbe  doctrine  of  accretion  was  applied 
m  respect  of  a  lot  of  alluvion  or  batture  in  tbtt 
Mississippi  River  fronting  the  City  of  New 
Orleans,  in  favor  of  the  riparian  proprietor; 
and  it  was  held  that  the  right  lo  the  alluvion 
depended  upon  the  fact  of  the  contiguity  of 
the  estate  to  tbe  river,  and  that  where  tbe  ac 
crelinn  was  made  to  a  strip  of  land  which  bor- 
dered on  (he  river,  the  accretion  belonged  to 
such  strip  and  not  to  tbe  larger  parcel  behind 
it,  from  which  the  strip,  when  sold,  was  aep- 
arated. 

Tn  8t.  Otair  County  r.  Lovin^/ston,  90  Z.  9. 
28  Walt.  46  [23:  59],  tbe  same  doctrine  was 
applied  to  a  piece  of  land  situated  on  the  east 
bank  of  the  Missiadppi  River  opposite  SL 
Louis.   It  was  there  held  that  where  a  aurvey 
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began  *'{«  tbe  bank  of  the  river,"  and  «as  cai^ 
(191]  ried  theoce  "to  a  pofot  ia  the  rlTer,"  tbe  river 
bank  being  straight  and  ruDDlog  according  to 
such  line,  the  track  surveyed  was  bounded  hj 
the  river;  that  alluvion  meant  the  addition  to 
riparian  land,  gradually  and  impercepiibly 
made,  through  causes  either  natural  or  artifi- 
cial, bj  the  water  to  which  tbe  land  was  con- 
tiguous; that  tbe  test  of  wbat  was  gradual  and 
imperceptible  was  that,  sltbougb  the  witnesses 
might  see  from  time  to  time  that  progress  had 
been  made,  tbey  coutd  not  perceive  it  while 
tbe  process  was  going  on;  and  that  it  was 
alluvioD  whether  the  addition  was  made  on  a 
stream  which  overflowed  Its  banks,  or  on  one 
which  did  not.  The  authoritieson  the  subject 
are  collected  in  the  opinion  in  that  case. 

The  rule  is  as  applicable  to  the  Missouri 
River  ns  tt  is  to  the  Mississippi,  whether  tbe 
principle  on  which  it  rests  be  that  the  riparian 
owner  is  entitled  to  the  addition  to  bis  land 
because  be  must  bear  without  cooipeosatioa 
tbe  loss  of  land  caused  by  tbe  action  of  the 
water  and  any  consequent  expense  of  repair  to 
the  aliore,  or  whether  that  principle  be  one  of 
public  policy,  in  that  It  is  tbe  interest  of  the 
community  that  all  lands  should  have  an  own- 
er, and  most  convenient  that  insensible  addi- 
tions to  tbe  shocB  should  follow  the  title  to  the 
shore. 

In  the  j^rcsent  case,  tbe  land  In  question  is 
dp!)cribefl  in  the  bill  as  a  tract  of  40  acres  and 

more.  How  much,  if  any  of  it,  was  formed 
belwern  the  date  of  the  original  survey  in  1851 
and  tlie  time  of  the  entry  in  October,  1B53, 
cannot  be  told;  nor  bow  much  was  formed 
belweeo  1853  and  1856,  while  the  patentee 
owned  the  lot;  and  so  fn  regard  to  the  time 
when  it  was  owned  by  each  successive  owner. 
There  can  be,  in  the  nature  of  things,  no  de- 
tfrminnte  record,  as  to  time,  of  the  steps  of  the 
cbnngcs.  Human  memory  cannot  be  relied  on 
to  fix'lliem.  The  very  fact  of  the  great  changes 
in  result,  caused  bv  imperceptible  accretion, 
in  the  case  of  the  Missouri  River,  makes  even 
more  imperative  the  application  to  that  river 
of  the  Inw  of  accretion. 

The  bill  must  be  held  to  state  a  fac  ,  fo  stak- 
ing thnt  the  land  in  question  was  fonued  by 
"itnporccpiible  defrrees,"  and  that  the  process, 
begun  in  IS'>'A  nnd  continued  until  1870,  rcsutt- 
{192]  ill!;  in  the  production  by  accretion  of  the  tract 
of  40  flcres  und  more,  "weut  on  so  slowly  that 
it  roul<I  not  be  observed  in  its  progress,  but  at 
intervnls  of  not  less  than  three  or  more  months 
it  could  be  di.srerned  by  the  eye  thut  additions 
greater  or  less  had  been  made  to  the  shore." 
The  fact,  as  thus  staled,  is  that  the  land  was 
formc-d  by  imperceptible  degrees,  wiihin  the 
menniug  of  the  rule  of  law  on  the  subject,  and 
it  is  not  capable  of  any  construction  which 
would  result  in  tbe  conclusion  tlM  tbe  land 
was  not  formed  by  imperceptible  de(,~ees. 

In  tbe  Rnmnn  law,  it  was  said  in  the  Insti- 
tutes of  Qaius  (Book  II.  S70):  "Alluvion  is  an 
addition  of  soil  to  land  by  a  river,  so  gradual 
that  in  short  periods  the  change  is  impercepti- 
ble; or,  to  use  a  common  expression,  a  latent 
addiUoD."  Justinian  says  (Institutes,  Book  II. 
title  1,  g  20):  "That  is  added  by  alluvloD,  which 
is  added  so  gradually  that  no  one  can  perceive 
bow  much  k  added  at  any  one  moment  of 
time." 
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The  same  rule  was  introduced  into  English 
jurisprudence.  Bracton  says  (Book  II.  chap. 
2):  "Alluvion  is  a  latent  increase,  and  tbui  is 
said  to  be  added  by  alluvion,  wliatever  is  so 
added  by  degrees  that  it  cannot  be  perceived 
at  what  moment  of  time  it  is  added;  for  al- 
though you  fix  your  eyesight  upon  it  for  a 
whole  day,  the  mflrmity  of  sight  caunot  ap- 
preciate such  subtle  Increments,  as  may  be  seen 
la  the  case  of  a  gourd,  and  such  like.  Black- 
stone  says  (8  Com.  262):  "And  as  to  lands 
gained  from  tbe  sea,  either  by  aUution,  by  the 
washing  up  of  sand  and  earth,  so  as  in  time 
to  make  terra  firma;  or  hy  dereliction,  as  vihen. 
the  sea  shrinks  back  below  the  usual  water 
mark;  in  these  cases  the  law  is  held  to  be,  that 
if  this  gain  be  by  little  and  little,  by  small  and 
imperceptible  decrees,  it  sbull  go  to  the  owner 
of  tbe  land  adjoining.  For  de  minimia  non 
curatlex;  andbesides,theseownersbeingoften 
losers  by  the  breaking  in  of  the  sea,  or  at 
charges  to  keep  it  out,  this  possible  gain  is 
therefore  a  redprocal  consideration  for  su(dl 
possible  charge  or  loss." 

The  whole  subject  was  fully  considered  in 
England,  In  thecase  of  Rex  v.  Lord  Tarborough, 
in  the  Ring's  Bench,  8  Bam.  &  C.  01;  8.  C,  in 
the  House  of  Lords.  3  Bligb,  N.  R.  147,  and  1 
Dow  &  C.  178:  8.  O.  tub  nam.  Oifford  v.  lard 
Tariwrough,  in  tbe  House  of  Lords,  6  Bing. 
168,  where  it  was  decided  in  effect  that  in  cases 
of  alternate  accretion  and  decretion,  the  lips* 
rian  proprietors  had  movable  freeholds,  Uiat  is, 
moving  into  the  river  with  tbe  soil  as  it  was 
imperceptibly  formed,  and  then  again  reced- 
ing, when  by  attrition  it  was  worn  awav. 
Lord  Tarborough  owned  lands  Immediately 
adjoining  the  sea,  to  prevent  the  encroaebment 
of  which  upon  his  lauds  be  built  sea  walls  on 
two  sides.  The  ooze,  sand  and  soil  from  tha 
sea  were  gradually  deposited  outside  of  and 
against  these  walls,  until,  by  tbe  accretion, 
some  450  acres  of  land  were  made  in  a  short 
time,  which  the  crown  claimed  against  bloL 
But  the  court  of  King's  Bendi  held,  and  tbe 
decision  was  affirmed  by  tbe  House  of  Lord^ 
that,  tbe  land  being  formed  the  gradual  and 
imperceptible  action  of  tbe  ses,  Lord  Tarbor- 
ough, and  not  the  crown,  was  entitled  to  it. 
See  also  Se  HuU  A  8.  R.  Co.  5  Mces.  &  W.  887; 
Scrntton  v.  Brouin.  4  Bam.  &  C.  485. 

The  doctrine  of  the  English  cases  is  that 
accretion  is  an  addition  to  land  coterminous 
with  the  water,  which  is  formed  so  slowly  that 
its  progress  cannot  be  perceived,  and  does  not 
admit  of  the  view  that,  in  order  to  be  accretion, 
tbe  formation  must  be  one  not  disoernibie  1^ 
comparison  at  two  distinct  points  of  time. 

In  New  Orleant  v.  United  Statet,  tupra,  the 
accretion  was  140  feel  in  width,  formed  In  23 
years.  Id  St.  Clair  County  v.  Lovingtton,  tu- 
pra, the  court  says:  "In  the  light  of  the  au- 
thorities, alluvion  may  be  deflned  asan  addition 
to  riparian  land,  gradually  and  imperceptibly 
made  by  the  water  to  which  tbe  land  is  contig- 
uous. .  .  .  The  test  as  to  what  is  gradual  and 
imperceptible  in  the  sense  of  the  rule  is  that, 
tliough  tbe  witnesaa  may  see  from  time  to  time 
that  progress  has  been  made,  th«y  could  not 

fTccive  it  while  the  process  was  goingoo." 
0  the  same  effect  are  Jonet  v.  /^AnsfoA,  09  U. 
S.  18  How.  ISO  hs.mV.Jonei  ^.amOard.  «B 
U.  S.  34  How.  4r[10:6N];&AMliT.AMe|r.77 
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U.  3.  10  Wall.  91  fl9:  850];  Halsey  v.  MeCor- 
mick,  18  N.  Y.  147;  Mulry  n.  Norton,  1  Cent. 
Rep.  748,  100  N.  Y.  424;  Hopkins  Aea^my  v. 
Diclcintmn,  9  CusIj.  544;  Camden  d  AU.  Land 
Co.  V.  Uppinrott.  4^  N.  J.  L.  405. 
[194]  Tlic  accii-tiuti  set  forth  io  the  bill  is  alleged 
to  liave  mkuu  place  between  1853  and  1870;  and 
it  is  not  allogL-<l  ibat  the  sudden  cbange  in  the 
course  of  the  river  in  1877  caused  any  accre- 
tion. There  13  no  suggestion  iu  the  bill  that 
the  land  made  by  the  iiccrction  can  be  i<k'Qti- 
fifd  ns  Imvintr  been  previously  the  land  of  any 
parliculiir  iitrson.  Tliere  can  Ire  no  identifica- 
tii>n  unless  tlit/re  is  a  sudden  cbiingc,  and  that  is 
tlie  very  opposite  of  an  impcrccpiible  accretion. 

We  ronie  now  to  consider  the  question  of 
wliiit  pii^sed  by  the  description  in  the  pateol 
of  the  liuid  ns  lot  4,  conluiniufr  37.24  acres,  ac- 
cDnlini^  to  tlie  ollioiiil  plat  of  the  survey  of  the 
likiid.  reiurticd  lo  the  General  Land  Office  by 
the  surveyor  geueral. 

The  blit  allettes  that  in  1851,  when  the  town- 
ship WHS  surveyed,  the  meander  line  of  the 
rivi  T,  as  marlvL-ifon  the  plat,  ran  along  the  bank 
of  tb<'  river,  and  Ihnt  at  the  time  of  the  entry 
in  1c^j3lhe  meander  liue  of  the  left  bank  of  the 
river  wa<^  the  same,  or  nearly  the  same,  as  that 
.shown  by  the  field-notes  ana  on  the  plat  made, 
returned  and  approved  in  18S1.  On  these  facts 
it  is  contended  for  the  defendant  that  the  title 
to  any  new  Jand  winch  may  have  been  made 
littMeeii  1S51  aud  1853.  by'accrction,  did  not 
pass  to  the  pali'iilee  by  the  grant  of  lot  4  io  the 
patent,  but  reniuiued  iu  the  United  States.  The 
plainliir,  on  the  other  hand,  contends  that  the 
dcMTiptioD  in  the  patent  of  the  land  as  lot  4  in 
elTii-t  made  the  riVer  the  boundary  on  the  north, 
and  inisMil  the  title  of  the  [Tuitea  States  toany 
new  hind  that  might  have  been  formed  before 
that  time. 

The  bill  stales  that  the  register's  certificate 
and  ibe  patent  described  the  land  as  lot  4  in 
fractioonl  section  21,  in  township  75  north, 
range  44  west,  of  the  fifth  principal  meridjan, 
pf.ntaining  :J7.24  acres,  according  to  Ibe  olBcial 
plat  of  i|ie  survey  of  said  land,  returned  to  the 
Oenerjil  Land  OlTlce  by  the  survey  or- general. 
That  plat,  of  which  a  copy  isanuexiKi  to  the  bill 
and  markc<l  "E.xhihit  A,"  shows  the  JtIiK.uouri 
River  IIS  tiie  north  boundary  of  lot  4,  and  that 
lot  is  niiii'kcd  uu  the  plat  as  conlaiDiug  37.24 
acres. 

It  is  a  familiar  rule  of  lav  tlint.  Mrbere  a  plat 

ia  referred  to  in  a  deed  as  containing  a  descrip- 
[19S]  tion  of  land,  the  courses,  disU-inccs  and  other 
parti' iilar»  appearing  upon  the  plat  arc  to  be  as 
uuii'li  rt  LMnled,  in  ascertaiuiug  the  true  de- 
scription of  tlie  laud  and  the  ioU.'ut  of  the  par- 
ties, as  if  they  had  been  expressly  enumerated 
in  the  deeil.  Fox  v.  Unioti  Siiyar  Hejinera,  109 
Mass.  This  rule  is  applicable  to  govern- 

ment lands  lx>unded  hv  the  Mibsouri  River,  as 
the  wiine  are  surveyed  and  platted  under  the 
Acts  of  Congress;  and  the  patent  patuied  the 
title  of  the  United  States  to  lot  4,  not  only  as  it 
was  at  the  lime  of  the  survey  in  lt>51,  but  as 
it  w;is  at  the  dale  of  ilte  patent  io  16u5.  so  that 
the  I'nited  iStntos  did  not  retain  any  interest  in 
nny  accretion  formed  between  the  survey  in 
IS")!  and  the  date  of  the  patent. 

No  differeni  rule  is  established  by  the  Acts  \ 
of  Cougress  which  pn)vide  for  the  survey  and  | 
saleuf  the  public  lands.  The  provisions  found  j 
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in  sections  2395  et  aeq.  of  the  Revised  Statutea, 
in  regard  to  the  survey  of  the  public  lands,  are 
re-enactments  of  Statutes  passed  in  1796,  1800, 
1805,  1820  and  18^2.  According  to  these  pro- 
visions, section  21  being  a  fractional  section, 
because  the  river  cut  tbiuugh  it  on  iu  north 
side,  the  east  and  west  side  Tines  of  lot  4  were 
lo  be  run  north  to  the  river.  No  provision 
was  made  for  running  the  north  boundary  line 
of  lot  4,  but  the  river  formed  such  north  bound- 
ary without  the  running  of  any  line  there. 
The  Statute  provided  that,  where  the  course  of 
a  navigable  river  rendered  it  impracticable  to 
Form  a  full  township  of  six  miles  square,  and 
in  those  portions  of  fractional  towoships  where 
no  opposite  coiTesponding  comers  could  be 
fixed,  to  which  to  run  straight  lines  from  estab- 
lished corners,  the  boundary  lines  should  be 
ascertained  by  running  from  the  established 
corners,  due  north  and  south  or  east  and  west 
lines,  as  the  case  might  be,  to  the  water-course, 
Indian  boundary  line  or  other  external  boimd- 
ary  of  such  fractional  township. 

In  the  present  case,  the  plat  was  made  in  ac- 
cordance with  the  Statute,  showing  the  river 
as  the  northern  boundary  of  fractional  section 
21  and  of  lot  4  therein;  and  as  the  patent  re- 
ferred to  the  ofhcial  plat  of  the  survey,  and 
thus  made  that  a  part  of  the  description  of  lot 

4,  that  description  made  the  river  the  bound- 
ary of  lot  4  on  the  north. 

In  a.  Paul  A  P.  R.  Co.  v.  Schurmeur,  74  JJ.  1 

5.  7  Wall.  272  [19:  74],  this  court  said:  "Mean- 
der lines  are  run  in  surveying  fractional  por- 
tions of  the  public  lands  bordering  upon  navi- 
gable rivers,  not  as  boundaries  of  the  tract,  but 
for  the  purpose  of  defining  the  sinuosities  of 
the  banks  of  the  stream,  and  as  the  meaos  of 
ascertaining  the  quantity  of  the  land  in  the 
fraction,  subject  to  »de,  and  which  is  to  be 
paid  for  by  the  purchaser.  In  preparing  the 
official  plat  from  the  field-notes,  the  mean- 
der line  is  represented  as  the  border  line  of  the 
stream,  and  shows,  to  a  demonstration,  that 
the  water  course,  and  not  the  meander  line,  u 
actually  run  on  the  laud,  is  the  boundary." 

We  are  therefore  of  opinion  that  the  patent 
of  June  15,  1855,  which  described  the  land 
conveyed  as  lot  4,  according  to  the  official  plat 
of  the  survey,  of  which  a  copy  is  annexed  to 
the  bill,  marked  "Exhibit  A,  conveyed  to  the 
patentee  the  title  to  alt  accretion  which  had 
been  formed  up  to  that  date. 

The  case  ot  Jones  v.Johnttm,  58  U.  S.  18 
How.  150  fl5:  320],  is  cited  by  the  defendant 
as  holding  that  a  grantee  can  acquire  by  his 
deed  only  the  land  described  in  it  by  metes  and 
bounds,  and  cannot  acquire,  by  way  of  appur^ 
tenance,  land  outside  of  such  description.  But 
that  case  holds  that  a  water  line,  which  is  a 
shifting  line  and  may  gradually  and  imperce|> 
tibly  change,  is  just  as  fixed  a  boundary  in  the 
eye  of  the  law  as  a  permanent  object,  such  as  a 
street  or  a  wall;  and  it  justifies  the  view  an- 
nounced by  the  circuit  court  in  its  opinion,  ibat 
where  a  water  line  ia  the  boundaiy  of  a  given 
lot,  that  line,  no  matter  bow  It  shifts,  remains 
the  boundary,  and  a  deed  describing  the  lot  by 
number  or  name  conveys  the  land  up  to  mca 
shiftmg  line  exactly  as  it  does  up  to  a  filled 
side  line.  See  also  LamA  v.  Rickets.  11  Ohio, 
31 1 :  Giraud  v.  Hughu,  1  GiU  &  3.  249;  Kraut 
V.  Crawford,  18  Iowa,  548. 

isi  r.  s. 
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These  views  rnnilt  In  the  codcIobIoii  that  the 
ilde  liaea  of  lot  4  are  to  be  extended  to  the 
rlTer.  not  u  the  river  no  at  the  time  of  tbe 
■arvey  Id  1851,  bat  u  It  rao  at  the  date  of  tbe 

Eiteot  Id  1855,  aad  that  all  tbe  Innd  which  ex- 
ted  at  the  latter  date,  between  the  side  lines 
10  extended  and  between  the  line  of  tbe  lot  on 
the  south  and  tbe  river  t*^  the  north,  was  coo- 
veyed  by  the  patent. 

All  tbe  graators  in  the  deeds  made  snbse- 
Queotly  to  the  patent,  including  tbe  patentee, 
described  the  land  in  their  successive  deeds  aa 
lot  4.  It  is  contended  by  the  defendant  that 
this  description  conveys  tbe  land  as  it  was  at 
tbe  dale  of  tbe  entry,  or,  at  most,  at  tbe  date  of 
tbe  patent;  that  aa,  from  tbe  allegations  in  tbe 
bill.  It  must  be  intended  that  some  accretion 
was  formed  between  July  14, 1856,  the  date  of 
the  deed  by  the  patentee,  and  September  21, 
1857.  tbe  date  of  the  deed  by  Joseph  I.  Town 
to  McCoid,  the  description  of  the  land  as  lot 
4  in  the  latter  deed  was  not  adequate  to  pass  to 
tbe  erantee  the  new  land,  and  therefore  all 
the  land  which  was  formed  afterwards  be- 
loneed  to  Still  and  Joseph  I.  Town,  and  not  to 
HcCotd;  also,  that  if,  in  point  of  fact,  there 
waa  DO  accretion  between  July,  1856,  and  Sep- 
tember, 1857,  there  must  have  been  accretion 
subsequently,  while  some  of  the  successive 
grantees  held  tbe  title,  prior  to  1670. 

But  we  thinli  that  In  all  the  deeds  tbe  accre- 
tion passed  by  the  description  of  tbe  land  as 
lot  4.  Id  making  every  deed  the  grantor  de- 
scribed the  land  simply  as  lot  4,  and  did  not, 
by  his  deed,  nor  does  it  appear  that  he  has 
aioce  or  otherwise,  set  up  any  claim  to  nny  ac- 
cretion. It  must  be  held,  therefore,  that  each 
grantor,  by  his  deed,  conveyed  all  claim  not 
only  to  what  was  originally  lot  4,  but  to  all 
accretion  thereto.  When  McCoid,  in  1354, 
conveyed  his  interest  in  the  premises  by  the 
description  of  lot  4,  as  he  bad  taken  a  deed  uf 
the  undivided  half  of  the  premises  by  the  same 
description  from  Joseph  I.  Town,  In  Septem- 
ber, 1857,  and  had  title  thereby  up  to  the  river, 
his  north  line  was  the  river,  which  was  grad- 
ually adding  land  to  hla  land.  How  much 
was  added  during  the  time  be  owned  his  undi- 
vided half  be  could  not  tell,  and  be  conveyed 
bis  interest  to  Coleman  [without  any  reserva- 
tion. The  same  is  tbe  case  with  each  success- 
ive erantor,  and  each  must  be  held  to  have 
passed  by  bis  deed  bis  title  to  all  tbe  land  up 
to  the  river,  as  the  river  was  at  tbe  date  of  hia 
deed.  When  each  successive  owner  took  his 
title,  lot  4  was  a  water  lot,  having  tbe  rights  of 
wharfage,  landing  and  accretion;  and  although 
new  land  was  formed  during  fals  ownership, 
yet  when  he  conveyed  the  premises  be  coo- 
[198]  ^^y^  them  by  the  same  description  by  which 
he  bad  received  the  valuable  riglits  referred  to. 
The  decree  of  the  Oreuit  Court  ie  affirmed. 

Mr.  Jv4tice  Miller  did  not  take  uj  part 
In  the  deciaioD  <^  this  case. 
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JAMES  O.  TRACT  «t  aL,  Pljf^.  in  Brr.,  [2061 
t. 

LOUIS  TUFFLT,  Asdgnee. 

(See  &  a  Reporter^  ed.  206-ISU 

RmetU  ef  eta^e-~lixa»  tawaeto  aeeignmaa 
oy  limited  parinerekip—poteer  of  one  partjur 
to  aseiffn—propertiKfepeeial  partner— aetign- 
ment,  when  not  wid—nottee—eetopp^. 

L  A  prevlouB  statute  will  be  held  to  be  modified  b7 
a  ButMequent  one.  If  tbe  latter  was  plalulr  In- 
tended to  cover  tbe  whole  aubject  embraced  b7 
both,  and  to  preacrflie  the  only  rales  In  respect  to 
that  sutijeot  that  are  to  govern. 

S.  loTezaa,  allmlted  partnership,  when  It  la  hi- 
nlveot  or  oontemplates  Innolvenoy,  may  make 
anasBlffonieotof  lt«  property  for  tbe  benefit  oalr 
of  sutdi  creditors  as  will  accept  tbelr  proportional 
share  of  tbe  prooeeds  of  theeffeota  aMlgned,  and 
discharge  their  claims. 

8.  Id  that  State,  one  partner  may  make,  in  good 
faith,  !□  tbe  name  of  tbe  firm,  an  assignment  Of 
ttiA  partnenbip  property  for  tiie  beoeflt  of  crad- 

ItOtB. 

1.  An  aasignmeDt  of  a  limited  partnership  which 

covers  the  Interest  of  the  special  partner  in  tbe 
firm  property  need  not  convey  bis  Indlvlihiol 
property,  9bloh  cannot  be  token  for  the  debts 
of  the  firm. 

S.  A  deed  of  aaalgnmeot,  under  the  Texas  Statute, 
is  not  void  because  the  verified  schedule  annexed 
to  it  may  embrace  a  debt  that  cannot  be  paid 
ratably  with  the  obtima  of  other  creditoro. 

tt.  The  legal  exiatenoe  Crf  the  special  partnership 
did  not  depend  upon  tlie  notice  of  its  formation; 
the  only  effect  of  the  failure  to  publish  the  r»> 
quirtMl  notloe  was  tint  tbe  partnersbip  should  Iw 
deemed  ireneral. , 

7.   If  tbe  attaching  credttors  recognised  and  dealt 
with  tbe  Arm  as  a  limited  partnersbip,  they  are 
estopped  from  instating  tbat  there  was  no  aucb 
partnerslUp  or  tbat  the  notice  was  inaufBciont. 
[No.  184.] 

Argued  Noe.SS,  16, 1S8S,  Decided  Mar  .  3, 1830. 


'Scm.—Atetanmmtx  fnr  benejlt  of  eredttort,  with 
prefenneet,  xchen  valid  and  when  not  See  not«  to 
Marbury  v.  Brooks,  fi:  tSS. 

Ab  to  application  of  partnenhip  anett  to  debfa; 
ridhU  of  tndivUiwtl  and  partnership  creditors  there~ 
Ot,— eee  note  to  U.  8.  v.  Rack,  8:  Ml, 

When  partner  Udbie  on  contracts  tn  firm  name 
after  dixsolutUin:  wAoC  notice  of  dteoIuHoti  li  neee^ 
isary  to  avoid  UabWty.  Bee  note  to  Lovejoy  v.  Spaf- 
ford,  23:  851. 

As  to  effect  of  admimiona  of  partner^  after  dimoli^ 
tton,  on  his  copartners,  see  nofe  to  Thompson  v. 
Bowman,  IS:  IM. 

A»  to  rIgffU  and  powers  of  turvivtno  partners,  sea 
note  to  Hoore  v.  Huntington,  21;  US. 

Power  of  partner  to  amiftn  or  diapoee  of  assets  of 
Arm. 

Each  partner  has  an  implied  power  to  dispose  of 
the  whole  firm  property  for  any  purpose  within  tlw 
scope  of  the  partnersbip.  Clark  v.  Rives,  38  Ho. 
ETO;  Cullum  V.  Bloodftood,  15  Ala.  84;  Knowlton  v. 
Reed.  88  He.  S4e:  Woodward  v.  Cowing,  il  He.  9; 
Hennessy  v.  Western  Bank,  8  WatU  ft  8. 810:  Clark 
v.  Wilson.  19  Fa.  41^  Halstead  v.  Shqianl.  S3  Ala. 
688;  Arnold  v.  Brown,  21  Pick.  SB;  Fromme  v.  Jones, 
IS  Iowa,  eit  Hyrschfclder  v.  Keysor,  »  Ala.  838; 
Quiner  v.  Haibiebead  8.  Ins.  Co.  10  Hasa.  47S,  «8S: 
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TN  ERROR  to  tbe  Circuit  Court  of  the  United 
J.  States  for  the  Eastern  District  of  Texas  to 
review  tt  judgment  in  favor  of  the  assignee  of 
an  iDsoIveat  firm  against  attaching  creditots. 
Affirmed. 

[207]     SUtement  bj  Mr.  Juttiee  Harlant 

The  principal  questioua  in  this  case  arise  un- 
der the  laws  of  Texas  relating  to  timited  part- 
nerships, and  to  assijjDments  for  tbe  benefit  of 
creditors.  Before  examining  those  laws,  the 
facts  out  of  which  this  litigation  arises  will  he 

Prior  to  March  26,  1884,  R.  W.  McLin  and 
W.  T.  Tuffly  were  partners  doing  busfneas  at 
Houston,  Texas,  under  the  name  of  R.  W.  Mc- 
Liu  &  Co.  On  that  day  McLin  died,  hia  wid- 
ow and  two  minor  children  surviving  him. 
No  ad minisl ration  was  had  upon  hia  estate. 
At  the  time  of  his  death  the  firm  was  larj^ly 
indebted  to  various  individuals  and  partner- 
ships. Among  the  latter  were  Morrison,  Her- 
riman  &  Co.,  Dunham,  Buckley  &  Co.  and 
W.  H.  Lyon  &  Co.,  who  are  plaintiffs  in  error. 
After  consultation  with  the  agent  of  many  of 
tbe  creditors — tbe  firms  just  named  among  tbe 
number — the  surviving  partner  and  the  widow 
determined  to  form  a  limited  partnership  un- 
der the  name  of  "  W.  T.  TutBy,"  which  should 
assume  the  debts  of  R.  W.  McLin  &  Co.  in 
consideration  of  the  release,  bycreditors  of  the 
old  firm,  of  the  estate  of  R-W.  McLtn  from 
liability  for  their  debts.  From  a  trial  balance 
of  the  BCCOuntB  of  the  old  firm  which  Tuffly 
caused  to  be  made,  U  appeared  that  after  tbe 
rayment  of  Its  debts  the  share  belonging  to  R. 
W.  McLIn's  estate  was  $6,419.36.  Mrs.  Mc- 
f  SOS1  having  sold  and  transferred  to  Tuffiy  all 

the  goods  and  merchandise  belonging  to  the 
old  firm,  they  executed  the  following  certifi- 
cate of  the  formation  of  a  special  partnership: 


"  Stale  of  Texas,  County  of  Harris: 

"  We.  W.  T.  Tuffly  and  Mrs.  Christine  & 
McLin,  hereby  certify  that  we  have  formed  • 
copartnership,  under  the  firm  name  of  W.  T. 
Tuffly,  under  which  firm  name  the  busioeaa  tA 
such  copartnership  shall  be  conducted. 

"Tbs  general  nature  of  tbe  business  in- 
tended to  be  transacted  la  a  general  retail  and 
wholesale,  if  they  see  proper,  fancy  and  stapla 
dry-goods  and  notion  establishment  in  the  Citv 
of  Houston,  Texas.  W.  T.  Tuffly  Is  and  wiU 
be  the  general  partner  of  such  partncrshii^ 
resident  of  tbe  City  of  Houston,  Texas,  and 
Mrs.  Christine  K  McLfn  is  and  will  be  tbe 
special  partner  of  such  partnership,  whose  re^ 
dence  is  also  in  said  City  of  Houston,  Texas. 

"Tbe  said  Mrs.  Christine  E.  McLin  has  con* 
tributed  the  sum  of  six  thousand  four  hundred 
and  nineteen  and  36-100  dollars  to  the  commoa 
stock.  Tbe  said  partnership  is  to  commence 
on  the  16th  day  of  April.  1884,  and  to  continue 
for  the  space  of  two  years,  to  end  on  tbe  16Ui 
day  of  April,  1686. 

"  W.T.  Tufflv. 

**  Cbrislinc  E.  HcLIn." 

This  certificate  was  duly  acknowledged  hf 
Tuffly  and  Mrs.  McLin  on  tbe  day  of  its  date, 
before  a  notary  public  of  tbe  countv,  who  cer- 
tifieii  the  fact  under  thescal  of  bis  office.  And 
on  the  same  day,  as  appears  from  the  offlcial 
certificate  of  that  officer,  W.  T.  Tuffly.  as  the 
general  partner  named  in  the  certificate  of  part* 
uiip,  certified,  under  oath,  that  Christine  E. 
McLin,  the  special  partner  therein,  "has  con* 
tributed  to  the  common  stock  of  said  partner- 
ship the  sum  specified  in  said  certifirjite.  and 
tbe  said  sum  has  in  good  faith  uctunllv  heen 
paid  in  cash."  The  record  also  contains  the 
certificate  of  tbe  county  clerk,  under  the  seal 
of  his  office,  to  tbe  effect  that  the  certificate  of 


Gmser  v.  Stellwagen,  SS  N.  T.  Slfi;  Bfabbett  t. 
White.  12  N.  Y.  444;  Andenoo  T.  Thompklu.  1 

Brock.  466. 

A  pnrtner  may  transfer  tbe  wbole  stock  1q  trade 
of  the  partnership  tmsa  flde  In  payrnent  of  the 
debts  of  tbe  firm,  especlnllr  where  his  copartner 
has  absi^onded:  and  the  foot  that  the  aselffnmeDt  ia 
under  seal  is  immnterlal.  Deckard  t.  Caae.6  Watta, 
22.  SO  Am.  Deo.  287. 

One  psrtDor  has  no  power,  while  hM  oopartnen 
are  at  hand,  to  makea  general  asslgntnent  without 
their  coneeot.  Their  subsequent  ratification  will 
not  cut  off  iatcrvenlng  rights:  and  where  a  copart>> 
nor.  while  not  actlretf  oblecttog.  refused  to  BBsent, 
and  dld-not  anent  until  after  service  of  Rarnish- 
ment  procen  on  the  assliniee,  the  gamlshlng  cred- 
itor's rlirht  la  an  Intervening  rlRht  not  out  off  by 
tbe  rattflcatton.  Coleman  v.  Darling,  flS  Wis.  15S. 
B  Am.  Kep.  2SS. 

Where  one  partner  undertakes  to  sell  tbe  entire 
stock,  if  the  other  acquleeces  or  declinee  to  enforce 
his  equitable  rights,  a  partoerahlp  creditor  oaonot 
attack  tbe  sale  except  on  grauodB  which  would 
avoid  a  sale  br  tbe  iiartnerahlp.  Ellia  t.  Allen,  80 
Ala.  Sift. 

Each  partner  has  an  Implied  power  to  execute  ■ 
obattet  mortgage  to  secure  a  debt  due  from  tbe 
Ann.  Willett  v.  Stringer,  17  Abb.  Pr.  152;  Sweetxer 
V.  Head.  6  Mich.  107;  Hilton  v.  Moeber,  7  Met.  244: 
Gates  V.  Bennett.  Ark.  478;  WoodrulT  King.  4T 
Wto.  asi;  Nelson  v.  Wheelock,  46  lU.  25. 

AliUr,  tor  his  ludlvidual  debt.  Smith  t.  An- 
drews, 48  lU.  28:  BiDna  v.  WeddiU.  32  Gratt.  688:  Bog- 
«•  V.  Batohelor.  n  U.  &  12  Pet.  231  (S:  1088). 


A  lease  by  one  partner  of  partnership  realty  to 
be  binding  on  the  other  partners  must  be  made  tn 
the  prosecution  of  the  partnemblp  buslnesi,  and 
where  the  maldntr  of  the  lease  is  In  the  exercise  of 
an  authority  neceaearlly  Implied  from  the  nature 
and  object  of  the  partnership.  Hussey  v.  Holt,  24 
N.  H.  248. 05  Am.  Dec.  234. 

One  or  more  meml>erB  of  a  oopartnersblp  firm 
cannot  execute  a  general  assignment  f  or  t  be  benefit 
of  creditors,  wlUi  or  without  preferences,  wllbout 
the  consent  of  the  other  member  or  meml>en  of 
the  firm.  Wellee  v.  March,  80  H.  Y.  844;  Klumpp 
V.  Gardner,  114  N.  T.  153. 

A  Bole  surviving  partner  of  an  Insolvent  firm  may 
make  a  general  assignment  of  Its  assets  for  tbe  heo- 
eflt  of  its  creditors,  with  preferences,  and  without 
the  assent  of  the  representatives  of  t^e  deceased 
partner,  and,  in  the  abaenoe  of  fraud,  sucb  an  aa> 
slgcment  cannot  tie  disturbed  by  an  unpreferred 
creditor.  WlUlanu  v.  Wbodon.  U  0«t.  Kep.  22r. 
lOB  N.  T.  8B9, 89  Hun,  98;  Havens  v.  Hussey,  5  Pal^ 
30;  Sweet  v.  Taylor,  3S  Hun,  256:  Nefarboos  v.  BliM, 
88  N.  Y.  800;  Egberts  v.  Wood.  3  Paige.  517;  Hutch- 
inson T.  Smith,  7  Paige,  26:  Loeachigk  v,  HatfleM,  S 
Robt.  91;  Cusbmau  v.  Addison,  82  H.  Y.  828;  Baynoa 
V.  Brooks,  42  Hun,  GS8;  Nelson  v.  Tenney,  88  Bun, 
827;  BcEte  v.  Burger,  110  N.  Y.  644, 17  Abb.  N.aUlt 
Emerson  v.  Senter,  118  U.  S.  8  (Sit:  40). 

Here  temporary  insanity  of  one  partner  doea  not 
authorise  tbe  remaining  partner  to  make  a  general 
assignment  of  the  firm  property.  WeJlee  v.  March, 
30  N.  Y.  844;  Palmer  V.  Myers.  43  Barb.  SOB;  WUllama 
T.WI)edon,a0Hun,  98;  SUdelman  v.  Loehr,  47  Hun. 
887:  Friedburgber  v.  Jaberr,  80  Abb.  N.  C  m. 
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panoersbip,  with  tbe  certificate  of  its  authenti- 
1 9nai  cation,  vas  filed  for  registration  in  hisofBce  on 
I  the  25th  day  of  April.  1884.  and  wta  du\j  re- 

corded on  the  fi6th  day  of  May  of  tbe  same 
year. 

Id  conformttj  vitb  the  direction  of  the  clerk 
of  tbe  couDly  court,  tbe  following  notice  was 
published  in  a  desigQated  newspaper  for  six 
successive  weeks  from  April  26,  1884:  "  Tbe 
undersigned  give  notice  that  they  have  formed 
a  copartnership  under  the  firm  name  of  W.  T. 
Tuffly,  having  tbe  following  terms,  as  wilt  ap- 
pear 6y  their  executed  and  recorded  certificate: 
W.  T.  Tuffly  is  tbe  general  partner;  Mrs.  Cliris- 
tine  E.  McLin  is  tbe  special  partner,  and  has 
contributed  to  tbe  common  stock  tbe  sum  of 
eix  thousand  fonr  hundred  and  nineteen  86-100 
dollars.   W.  T.  Tuffly.   Christine  B.  McLIn." 

On  the  day  of  tbe  formation  of  this  partner- 
ship. April  24,  1884.  numerous  creditors  of  R 
W.  McLin  &  Co.— among  tbe  number.  Mor- 
rison, Jk-rriman  &  Co.,  Dunliam.  Bucklej  & 
Co.,  W.  11.  Lyon  &  Co. — executed  a  wntten 
release  In  these  wordi:  "Tbe  undersigned, 
creditors  of  tlie  late  firm  of  R.  W.  McOn  A 
Company,  in  consideration  of  the  assumption 
of  all  the  indebtedness  of  said  late  firm  by 
the  firm  of  W.  T.  Tuffly,  composed  of  W. 
T.  Tuffly,  general,  and  Christine  E.  McLin, 
Bpecial  (nirtoer,  as  appears  by  tbe  certificates 
m  them  signed,  hereby  release  the  estate  of  R. 
W.  McLin,  deceased,  from  any  and  all  liability 
on  accountof  tbe  obligations  of  said  firm  of  R 
W.  McLin  &  Co.,  eittier  by  note  or  open  ac- 
count or  otlicrwise." 

W.  T.  Tiitfly  entered  upon  the  business  con- 
templated by  the  partnership  between  himself, 
as  general  partner,  and  Mrs.  MeLin.  as  speciiu 
partner,  and  continued  in  its  prosecution  until 
the  23(1  of  March,  1885,  when  he  executed  a 
writing  of  assignment,  upon  the  construction 
and  legal  elTect  of  which  the  decision  of  some 
of  tbe  cjuestiona  In  thil  case  depends.  It  b  In 
these  ivords: 

"State  of  Texas.  County  of  Harris: 

"  Whereas  the  firm  of  W.  T.  Tuffly,  com- 
posed of  W.  T.  Tuffly,  the  general  partner, 
and  C.  E.  McLin,  as  special  partner,  finding  it 
Impossible  to  pay  its  debts  as  they  mature,  and 
being  desirous  to  have  a  distribution  of  all  the 
rm^ni  property  of  said  firm  and  the  property  of  the 
aaid  W.  T.  Tuffly.  partnership  and  individual, 
and  wishing  to  avail  himself  of  the  provisions 
of  the  General  Assignment  Law  in  such  cases 
made  and  provided:  Now,  therefore,  in  con- 
sideration of  the  premises  and  one  dollar  to  me 
In  hand  paid,  I,  W.  T.  Tuffly,  hereby  assign 
and  convey  and  deliver  possession  of  all  and 
singular  my  property  and  effects,  of  whatever 
name  and  nature,  both  personal  and  real, 
which  I  own  as  copartner  and  individually, 
and  intend  to  include  all  property  of  which  or 
in  which  I  have  any  interest  whatever,  wbere- 
ever  the  same  may  be,  to  Louis  Tuffly,  as  as- 
signee, for  the  purposes  aforesaid,  taking  pos- 
ses!>ion  of  tbe  same  and  sell  tbe  same,  collect 
and  convert  the  same,  and  when  so  sold,  col- 
lected and  converted,  to  appropriate  the  same 
ratably  or  in  full  payment,  aa  the  case  may  be, 
of  all  my  debts  and  the  debts  of  tbe  firm  of  W. 
T.  Tuffly,  said  assignee  to  proceed  under  the 
law  aforesaid.   This  assignment  Is  intended 

1S4  V.  S. 


for  the  benefit  of  all  such  of  my  creditors  only 
aa  will  consent  to  accept  their  proportionaJ 
share  of  said  property  and  estate  so  herel^ 
conveyed  and  discharge  me,  as  aforesidd.  from 
their  respective  claims,  said  assignee  to  take 
lawful  compensation  for  his  services  herein  and 
expenses  and  counsel  fees  n«:essary  to  aid  him 
and  enable  bim  to  carry  out  the  purposes  of 
this  conveyance. 

"  Schedules  are  hereto  attached,  and  made 
as  particular  as  I  can  do  at  this  time,  but  In 
any  particular  where  they  may  be  incorrect  or 
insufflcient  in  detail  they  will  be  corrected  1^ 
me. 

"  In   witness  whereof  I  hereunto  set  my 
band,  at  Houston,  this  March  23d,  1885. 

"W.  T.  Tuffly." 

That  deed  of  assignment  was  duly  acknowl- 
edged, and  to  it  were  attached  exfiibils  duly 
verified  by  tbe  oath  of  W.  T.  Tuffly.  These 
exbibils  consisted  of  an  inventory  of  the  estate 
assigned  and  a  schedule  of  the  debts.  In  the 
latter  appears  a  claim  of  Mrs.  McLlo  of 
"  $7,T98,  n<^.  borrowed  money,"  Louis 
Tuffly,  the  assignee,  indorsed  his  acceptance 
of  tbe  trust  on  the  back  of  tbe  deed,  and  gave 
bond  as  assignee,  which  was  approved  by  the 
judge  of  tbe  11th  Judicial  District  of  Texas, 
Mnrcb  23,  1885,  on  which  day  the  deed  of  as- 
siimment  and  bond  were  filed  for  record  In  the  [Sll] 
proper  office.  The  assignee  took  Immediate 
possession  of  tbe  stock  of  goods,  wares  and 
mercliandise,  belonging  to  the  firm  of  "  W.  T. 
Tuffly,"  also  of  the  furniture,  shelves,  counters 
and  stationery  in  the  store  house.  The  nssign- 
meot  was  accepted  by  creditors  (excludinu  Mrs. 
McUn}  whose  debts  anregated  $7,116.26,  It 
was  not  accepted  by  Morrison,  Herrinian  & 
Co..  Dunham.  Buckley  &  Co.  or  W.  H.  Lyon 
&  Co.  The  usignee  remained  in  pos-se-^tiion  of 
the  property  until  March  31,  1885,  on  wbich 
dav,  under  atrachments  sued  out  from  tbe  Cir- 
cuit Court  of  tbe  United  States  for  tbe  E-istern 
District  of  Texas,  by  tbe  three  firms  just 
named,  against  the  property  of  W.  T.  Tuffly, 
they  were  levied  upon  and  taken  by  Tracy, 
marshal  of  ihe  United  Stales  for  tliat  district 
Tbe  latter  refused  to  make  a  levy,  and  did  not 
levy,  until  indemnifying  bonds  were  executed 
in  behalf  of  the  attaching  creditors,  tlie  latter 
knowing,  when  tbey  sued  out  the  attachments, 
that  the  property  was  in  tbe  possession  of  the 
defendant  in  error  in  virtue  of  tbe  above  deed 
of  assignment. 

Under  the  order  of  the  court  the  attached 
property  was  sold  and  the  proceeds  of  sale 
were  brought  into  rouYt  and  paid  into  its  reg- 
istrv. 

The  present  suit  was  brought  by  the  ossigDee, 
in  one  of  the  courts  of  the  State  of  Texas, 
afittinst  the  marshal  and  the  sureties  on  his' 
official  bond,  the  breach  alleged  being  the  ille- 
gal and  wrongful  seizure  of  the  property  in 
question,  whicb  was  alleged  to  be  of  the  value 
of  (29,972.22.  It  was  removed,-upon  the  peti- 
tion of  tbe  defendants,  into  the  court  below, 
upon  the  ground  that  their  defense  arose  under 
and  involved  the  construction  of  tbe  Constitu- 
tion and  laws  of  tbe  United  States.  Baehrack 
V.  2iorton,  182  U.  S.  887  [38:  877].  .  Tbe  plain- 
tiffs in  the  attachment  suits  were,  upon  their 
motion,  made  parties  defendsnt.  u  were  also 
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the  Tirious  parties  who  executed  indemnifyiDg 
bonds  to  the  marshal. 

The  result  of  a  trial  before  a  jury  was  a  ver- 
dict and  judgmeot  for  $17,000  agniost  Tracy 
and  the  sureties  on  his  official  bond,  and 
aeninst  the  attacbfoe  crcditon.  There  was 
also  a  verdict  and  juogmeDt  in  favor  of  Tracy 
(upon  the  several  indemnifying  bonds  given  to 
him  t>y  those  creditors)  for  the  foilowtng 
amounts:  |2,500  against  Dunham,  Buckley 
&  Co.  and  tlieir  sureties;  $3,600  against  W. 
H.  Lyon  &  Co.  and  their  sureties;  and  $17,000 
figninst  Morrison,  Herriman  &  Co.  and  tbeir 
sureties.  A  motion  for  a  new  trial  having  been 
overruled,  the  defendants  have  brought  the  case 
here,  and  assign  various  errors  of  law  as  bar* 
ing  been  committed  by  i^t  court  below  in  its 
Instructions  to  the  iurv,  and  in  its  refusal  to 
grant  Instructions  asked  by  th^  defendants. 

Mr.  George  Hoadly,  for  plaintiffs  fn 
error: 

By  "insolvency"  as  used  in  the  Bankrupt 

Act  when  applied  to  traders  and  merchants,  is 
meant  inability  of  a  party  to  pay  his  debts,  as 
they  become  due,  in  the  ordiaary  course  of 
business, 

Toofv.  Martin.  80  U.  8. 18  Wall.  40  (3<»:4bl); 
Bvrhnmn  T.  Smith,  88  U.  S.  16  Wall.  277 

(21 :280). 

'i'lie  Act  of  March  24.  1879,  contains  no  re- 
pealing clause.   Repeals  by  implication  are 

not  favored. 

n.n  ford  V.  U.  8.  12  U.  8.  8  Cranch,  109 
(3;:)04);  Wood  v.  JJ.  8.  41  U.  8.  16  Pet.  842. 
80-2  {10:987,994):  McCool  v.  Smith,  66  U.  8.  1 
Black,  459  (17:218);  Fx  parte  Terffcr,  75  U.  8, 
8  Wall.  85,  105  (19:332.  Sm.  titn'te  v.  StoU,  84 
U.  S.  17  AVall.  425,  430(21:560,562);  Art/tvrv. 
Homer,  96  U.  8.  137.  140  (24:811,813):  KxparU 
Crow  Dog,  109  U.  8.  556,  570  (27;I0:)0,H)321: 
Char  Ileong  V.  U.  S.  112  U.  8.  536.  550  (28: 
770,  775). 

<)nc  partner  bad  no  authority  to  make  this 
usignment. 

fore  V.  HitKH,  70  Tex.  517;  Bishop,  Insolv- 
ent Debtors,  121;  1  Bates,  Partnership,  g  338, 
note  l;  1  Lindley,  Partnership  (Rapalje's  ed.) 
129,  noU9-,  Re  Lawrence,  5  Fed.  Rep.  349;  Jie-a 
Tork  <fe  F.  JV.  Bank  v.  Netc  Orkan$  A  C.  B. 
Co.  78  U.  8. 11  Wall.  634  (20:82). 

The  pri(Hlty  of  the  claim  of  partnership 
creditoni  to  partnership  assets  Is  well  settled. 

Robert  V,  IfiehoU.  20  Tex.  719:  Converse  v. 
McKee,  14  Tex.  20;  Warren  v.  Wallis,  88  Tex. 
825:  Defiorett  v.  Miiler,  42  Tex.  34;  DeCausaey 
T.  Baily.micx.  665. 

Mr.  W.  C.  Oliver,  for  defendant  in  error: 

Ad  assignment  made  in  good  faith,  by  one 
member  of  a  firm  composed  of  two  members, 
of  the  assets  of  the  firm  for  the  benefit  of 
creditors,  is  valid. 

Qravea-v.  EaU,9SiTex.  9M;Sehn  eider  r.  San- 
turn,  62  Tex.  201;  BaMwin  v,  Richardton.'Si 
Tex.  27,  28;  Burrell,  Assignments  (4tb  ed.)g86 
ttteg.  pp.  191. 125. 

The  deed  of  aasignment  Is  sufDcient  to  convey 
the  firm  and  individual  effects. 

MeUhenny  Co.  v.  Miller,  68  Tex.  857:  Donoho 
T.  FUh,  68  Tex.  166;  C^n  T.  DougUm,  61 
Tex.  407. 
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In  coDslniIng  this  Assignment  Act  this  eonn 
will  accept  the  interpretation  of  the  Supreme 
Court  of  the  State. 

Spear,  Law  of  Fed.  Judiciary,  64^-651; 
Aaronton  v.  Deutxefi,  24  Fed.  Rep.  465;  Riee 
v.  Frayter,  24  Fed.  Rep,  460;  I.xrxrmtm'v. 
Jencken,  62  U.  8.  21  How.  126  (16:55).  Feeler, 
Law  of  Equity  in  U-  S.  Courts.  217.  218. 

Restricting  the  benefits  of  the  assignment  to 
accepting  creditors  only  who  should  discharge 
the  debtor  did  not  invalidate  the  assignment. 

Keating  v.  Vaughn,  61  Tex.  521. 

The  Act  providea  for  the  removal  of  the  as- 
sicnee  in  case  of  fraud  and  the  administration  of 
the  assigned  estate  in  accordance  with  the  law. 

Fant  V.  Eltbury,  68  Tex.  1;  Gen.  Laws  of 
Texas  1883,  p.  47;  Keller -v.  Smalley.  63  Tex. 
515;  Blvm  V.  Welborne,  58  Tex.  157;  WeHv. 
Schnci-hr.  64  Tex.  327;  MeCart  v.  Maddox,  68 
Tex.  459. 

To  persons  who  had  actual  notice  of  the 
limited  liability  of  one  partner  and  dealt  with 
the  firm  with  tnat  understanding.  It  was  In  law 

a  limited  partnership. 

Story.  Partnership,  g  130;  Baxter  y.  Clark. 
4  Ired.  L.  127;  Lachomette  v.  T/iomaa,5  Rob. 
(Lfl.)  172;  Parsons,  Partnerships,  5:i8. 

The  law  favors  an  equitable  distribution  of 
the  effects  of  an  insolvent. 

Windham  v.  Patty,  62  Tex.  494;  CoJ^n  v. 
Douglass,  61  Tex.  406. 

Mr.  Justice  Ha,rla.n  delivered  the  opinion 
of  the  court: 

Our  attention  will  be  first  given  to  the  Stat- 
utes of  Texas,  relating  to  limited  partnerships, 
and  to  assii;nment3  for  the  benefit  of  creditors. 

By  the  Revised  Civil  Stalules  of  that  State, 
which  went  into  effect  on  the  1st  day  of  Sep- 
tember, 1879,  it  Is  provided  that  lirailcd  part- 
nerships for  the  transaction  of  nnv  mercantile, 
mechanical,  manufacturing  or  other  business, 
except  banking  or  insurance,  may  be  formed 
by  two  or  more  persons,  with  tbe  rights  and 
powers,  upon  the  terms  and  aubieiit  to  the  con- 
ditions and  liabilities,  prescribed  in  chapter  68 
of  that  Revision. 

Such  partnerships  may  consist  of  one  or  more 
persons  as  general  partners,  and  of  one  or  more 
persons  as  special  i^rtners,  tbe  latter  cootribut 
log  in  actual  cash  payments  a  specific  sum  to 
the  common  stock,  but  without  liability  for 
the  debts  of  the  partnership.  t)eyond  the  fund 
so  contributed  by  him  or  them  to  the  capital. 
Art.  3443.  The  general  partners  only  are  au- 
thorized to  transact  business  and  sign  for  the 
partnership  and  to  bind  tbe  same.  Art.  3444. 
Persons  desiroua  of  forming  such  partoerahip 
are  required  to  make  and  severally  sign  a  cer- 
tificate, containing;  The  name  or  firm 
under  which  ttie  partnership  la  to  be  conducted; 
2.  The  general  nature  of  the  business  In  be 
transacted:  3.  Tbe  names  of  all  the  general  and 
special  partners  interested  therein,  distinguish- 
ing which  are  general  and  which  are  sbecial 
partners,  and  uelr  respective  places  of  resi- 
dence; 4.  The  amount  of  capital  which  each 
specif^  partoer  shall  have  contributed  to  the 
common  stock;  6.  The  period  at  which  (he 
partnership  is  to  commence  and  the  period  at 
which  U  Is  to  tarminate."  Art.  8445. 
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Tbe  certificate  must  be  acknowledged  before, 
and  certified  by,  an  ofBcer  authorized  to  take 
[SIS]  ackuowledKmenta  of  conveyances  of  land,  be 
Sled  in  the  offlce  of  the  clerk  of  tbe  county 
court  of  every  county  in  which  tbe  partucrsbip 
sbHll  have  places  of  business,  and  be  recorded 
at  large  iu  each  of  such  counties,  io  a  book  to 
be  kept  for  (hat  purpose,  open  to  public  f  napec- 
tiun.  With  tbe  ori^nal  certificate  and  the  evi- 
dence of  its  acknowledgment  must  be  filed  an 
afttilnvit  of  one  or  more  of  tbe  general  partners, 
stating  that  tbe  sums  specified  in  tbe  certificate 
to  have  been  contributed  by  each  of  the  special 
pnrtuers  lo  tbe  common  slock  have  been  actual- 
fj-  and  in  good  faith  paid  in  cash.  Arts.  3446, 
8447,  iHa.  "Kg  such  partnership  shall  be 
deemed  to  have  been  formed  until  a  certificate 
shall  have  been  made,  acknowledged,  filed  and 
recorded,  nor  until  an  affidavit  shall  have  been 
filed  as  above  directed;  and  if  any  false  state- 
ment be  made  in  such  certificate  or  affidavit  aU 
tbe  persons  interested  in  such  partner^ip  shall 
be  liable  for  all  tbe  eDgagemeuts  thereof  as 
general  partners."  Art  8ti9.  "The  partners 
shall  publish  the  terms  of  tbe  partnership,  when 
rcgi^tt-red,  for  at  least  six  weeks  immediutely 
after  liuch  registry,  in  such  newspapers  as  sball 
be  designated  by  tbe  clerk  in  whose  otflce  such 
Tcgi!ttry  shall  be  made,  and  if  such  publication  be 
not  made  the  partnership  shall  be  deemed  cener- 
al."  Art.  3450.  Theatfidavitof  thepubliciition. 
by  the  ptiblisbcr  of  tbe  newspapers  m  which  the 
notice  is  ptihtisbcd,  filed  with  the  clerk,  is  cvi- 
deuceof  the  facts  therein  contHined.  Art.  3451. 
"Every  alteration  which  shall  be  made  in  tbe 
names  of  the  partners,  iu  tbe  nature  of  the 
busiocss  or  in  the  capital  or  shares  thereor,  or 
In  an^  other  matter  specified  in  tbe  original 
certificate,  sliall  be  deemed  a  dissolution  of  the 
parlnership;  and  every  such  partnership  which 
shall  in  any  manner  be  carried  on  after  any 
such  alteration  shall  have  been  made  shall  be 
deemed  a  general  partnership,  unless  renewed 
as  a  sjieciai  partnership  according  to  tbe  pro- 
Tisions  of  the  last  article."  Art.  3458.  "The 
business  of  the  partnership  sball  be  conducted 
under  a  firm  io  which  the  names  of  the  general 
partners  only  shall  be  inserted,  without  the  ad- 
dition of  thc'  word  '  company,'  or  any  other 
general  term;  and  if  the  name  of  any  special 
partner  be  used  in  such  firm,  with  bis  privity,  he 
shall  be  deemed  a  geoeral  partner."  Art.  a454. 
[214]  "Suits  in  relation  to  the  business  of  the  part- 
nership maybe  brou^^btand  conducted  by  and 
against  the  general  partners  in  the  same  man- 
ner as  if  there  were  no  special  partners."  Art. 
8455.  "No  part  of  the  sum  which  any  special 
partner  shall  have  contributed  to  tbe  capital 
stock  "Jiall  be  withdrawn  by  blm,  or  paid  or 
transferred  to  bim  la  tbe  character  of  dividends, 
profits  or  otberwise,  at  any  time  during  the 
continuance  of  tbe  partnerEtblp:  hut  any  part- 
ner may  annually  receive  lawful  interest  on  the 
sum  so  contributed  by  him,  if  the  [nyment  of 
•uch  interest  shall  not  reduce  the  original 
amount  of  sucb  capital;  ud  If,  after  tbe  pay- 
ment of  saeb  interest,  any  profit  sball  remain 
to  be  divided  be  may  also  receive  bis  portion  of 
such  profits."  Art.  3406.  "If  It  shall  appear 
that  by  the  payment  of  Interest  or  profits  to 
anv  special  partner  the  original  capital  has  been 
reduced,  the  partner  receiving  the  same  sball 
be  bound  to  nalore  tbe  amount  necessary  to 
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make  good  bis  share  <if  the  capital  with  inter- 
est."  Art  8457. 

Article  3460,  which  is  the  subject  of  much 
discussion  by  counsel.  Is  in  these  words:  "Gv 
ery  sale,  assignment  or  transfer  of  any  property 
or  effects  of  tbe  partnershipmade  by  such  pnrl- 
nerehip  when  insolvent  or  in  conleuiplntioii  of 
insolvency,  or  after,  or  in  contemjilation  of  In- 
solvency of  any  partner,  with  tbe  inlriu  of  qiv- 
ing  a  preference  to  any  creditor  of  such  partner- 
sbip  or  insolventpartoer  over  other  creditors  of 
sucn  partnership;  and  every  judi^nient  con- 
fessed, lien  created  or  security  given  by  any 
such  partnership  under  tbe  like  circumstances 
and  with  like  intent,  diall  be  void  as  against  the 
credilorsof  sucb  partnership."  Article  3461  is 
as  follows:  "In  case  of  theinsolvency  orlmnk- 
ruptcy  of  the  partnership,  no  special  partner 
sliiill,  under  any  circumstances,  be  allowed  to 
claim  as  creditor  until  tbe  chiims  of  all  other 
creditors  of  tbe  partnership  sball  be  satisfied." 

Tbe  lievisioD  of  3879  was  adopted  by  an  Act 
pasflcd  March  17.  1879,  the  latter  Act  going  into 
effect  July  24,  1879.  It  should  be  here  slated 
that  chapter  68  of  the  Revised  Statutes  is  a  re- 
prudticlion,  without  material  change,  of  the 
provisions  of  the  Act  of  May  12,  1846.  enlilled 
"Ao  Act  for  tbe  Regulation  of  Limited  Part- 
nerships."  Laws  of  Texa^  1646,  p.  21^. 

On  tbe  24th  of  March,  IHTQ,  tbe  Legislature  [216] 
passed  an  Act,  entitled  "An  Act  in  Helatiou  to 
Assi^nmeDts  for  the  Benefit  of  Ciediiors,  and 
to  Hc>;ulatc  the  Same,  and  the  Proceedinirs 
Tberciindcr."  Gen.  Laws  Texas  1879.  p-  .^7. 
The  first  section  of  that  Act  provides:  "That 
every  assignment  made  hynn  inKolvent  debtor, 
or  in  contemplation  of  insolvency,  ftH*  tbe  ben- 
efit of  bis  creditors,  shall  provide,  except  as 
herein  otherwifH;  prnvided,  for  a  disirihution  of 
all  bis  real  and  personal  estate,  other  ihun  that 
which  is  by  law  exempt  from  execution,  among 
all  his  creditors  in  pro])ortiou  to  their  respective 
claims,  and,  however  made  or  expressed,  sball 
have  the  effect  aforesaid,  aiid  .shall  be  so  con- 
strued to  pass  all  sucb  estate,  whether  specified 
therein  or  not,  and  every  aesignnieut  shall  be 
proved  or  acknowledi^cd  and  certified  and  re- 
corded in  the  same  manner  as  is  provided  by 
law  in  conveyances  of  real  estate  or  other  prop- 
erty," The  second  section  requires  the  debtor 
to  annex  lo  the  assignraeiil  an  inventory  show- 
ing a  full  and  true  account  of  all  his  creditors, 
their  place  of  residence,  the  sum  due  each,  the 
nature  and  consideration  of  each  debt,  any 
existing  judgment,  mortgage  or  secmity  for 
such  debt,  and  the  character  of  tbe  debtor's 
estate  of  every  kind  (excepting  such  as  the  law 
exempts  from  execution)  with  the  incumbran- 
ces thereon.  To  this  schedule  must  be  annexed 
the  affldarit  of  the  debtor  that  (t  is  a  just  and 
true  account  to  the  beat  of  his  knowledge  and 
belief. 

Tbe  third  section,  upon  which  tbe  assignment 
Involved  In  tbts  suit  rests.  Is  in  these  words: 

"SecUon  8.  Any  debtor,  de^ng  so  to  do, 

nmake  an  assignment  for  the  benefit  of  sucb 
Is  creditors  only  as  will  consent  to  accept 
their  proportional  shar«  of  bis  estate,  and  dis- 
charge him  from  their  respective  claims  and 
in  sucb  case  tbe  benefits  of  the  assignment  shall 
be  limited  and  restricted  to  the  creditors  con- 
senting thereto;  tbe  debtor  sball  thereupon  be 
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and  stand  discfaarged  from  all  further  liabilitT 
to  such  oonsenting  creditors  on  accouot  of  their 
respective  claims,  and  when  paid  they  shall 
execute  and  deliver  to  the  assignee  fortne  debt- 
or a  release  therefrom."  Gen.  Laws  Tex.  1879, 
pp.  57,  S8. 

IS16]  The  ninth  section  declares  that  "all  property 
ooDveyed  or  transferred  by  tbe  assignor,  pre- 
vious to  and  in  contemplation  of  tbe  assign- 
ment, with  tbe  intent  or  design  to  defeat,  delay 
or  defraud  creditors,  or  to  Rive  preference  to 
one  creditor  over  another,  shall  pass  to  tbe  as- 
■ignee  by  tbe  assignment,  ootwltiistaBding  such 
transfer." 

Tbe  remaining  sections  of  the  Act  prescribe 
tbe  duties  of  tbe  assignee,  and  regulate  tbe  ad- 
ministration of  tbe  trust. 

Tbe  third  section  of  the  Act  of  187ft  was 
amended  by  an  Act  approved  April  7,  1883,  so 
as  to  provide  that  "such  debtor  sbnll  not  be 
discharged  from  lialrillties  to  a  creditor  who 
does  not  receive  as  much  as  one  third  of  tbe 
amount  due  and  allowed  in  hia  favor  as  a  valid 
claim  against  tbe  estate  of  such  debtor."  Geo. 
Laws  Texas,  1888,  p.  46. 
[221]  ^-  b^^e  seen  thai  article  3460  of  tbe  Re- 
vised Statutes  of  Texas  declares  void,  as  against 
tbe  creditors  of  a  limited  partnership,  every 
sale,  assignment  or  transfer  of  any  of  its  prop- 
erty or  effects,  made  when  such  partneiBbfp 
was  insolvent  or  contemplated  insolvency,  and 
viixh  the  intent  to  give  a  preference  of  some 
over  others  of  Its  creditors.  Tbe  first  proposi- 
tion of  the  defendants  is  that  tbe  assignment  to 
tbe  plainUft  of  March  28,  1835— which  was 
confessedly  made  by  a  partnership  unable  to 
meet  its  debts  as  they  matured,  and  therefore 
Insolvent  (Ounninffham  v.  Ifbrton,  125  U.  S. 
77,  90  [81:624,  628])— was  void,  as  giving  a 
preference  to  consenting  creditors  over  those 
viho  did  not  consent.  This  contention  is  based 
upon  tbe  assumption  that  the  Act  of  March  24, 
1879,  as  amended  by  that  of  1888,  has  no  applica- 
tion to  limited  partnerships;  in  other  words,  in- 
solvent individual  deblotsand  insolvent  general 
partnerships  may,  but  insolvent  limited  part- 
nerships cannot,  assign  their  property  for  the 
benefit,  primarily,  of  only  such  creditors  as 
will  consent  to  take  their  proportionul  share  of 
the  effects  assigned,  and  discbarge  the  assignor 
orasslgnora  Tne  bare  statement  of  this  propo- 
sition sujcgests  tbe  inquiry,  Why  should  the 
Legislature  make  any  such  discrimination 
against  limited  partnerships?  The  same  con- 
siderations of  public  policy  that  require  legis- 
lation under  which  an  insolvent  Individual 
debtor  and  an  insolvent  general  partnership 
may  tun  over  their  property  to  such  creditors 
as  will  release  their  aebts,  would  seem  to  have 
equal  force  In  tbe  case  of  limited  partnerships 
that  are  insolvent  or  contemplate  insolvency. 
Counsel  for  tbe  defendants  suggests  that  the 
reason  for  tbe  discrimination— which,  be  In- 
sists, is  made  by  tbe  Statutes  oF  Texas—is, 
that  tbe  creditota  of  a  limited  partnership  trust 
only  the  liability  of  the  general  partner,  and 
the  fund  contributed  by  the  special  partner, 
and  when  they  loee  recourse  upon  that  fund 
they  have  recourse  only  to  the  liability  of  the 
general  partner.  We  do  not  perceive,  in  this 
statement  of  the  relations  between  a  limited 
[222]  partnership  and  Its  creditors,  any  Just  ground 
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upon  wbIcA  to  rest  the  sappoaed  dlserlnina^ 

tion. 

The  argument  that  tbe  Statutes  of  1879  sod 
1883  have  no  application  to  limited  partner- 
ships is  based  upon  these  propositions :  that 
those  enactments  do  not,  in  terms,  repeal  or 
modify  article  8460  of  the  Revised  Civil  Stat- 
utes; that  repeals  by  implication  merely  are 
not  favored;  that  article  8460  constitutes  a  part 
of  a  title  in  the  Revision,  which  relates — as  did 
the  Act  of  1846,  from  which  it  was  taken— ex- 
clusively to  limited  partnerships;  and  as  Uie 
recent  statutes  do  not,  in  terms,  refer  to  limited 
partnerships,  tbe  duty  of  tbe  court  is  to  so 
construe  the  earlier  and  later  statutes  as,  if  pos- 
sible, to  give  full  effect  to  each  accotxiing  to 
the  reasonable  import  of  its  words,  a  result,  it 
is  contended,  that  cannot  he  attained,  unless 
the  Acts  of  1879  and  1888  are  interpreted  as 
not  embracing  assignments  Toy  limited  psrt- 
nerships. 

We  bave  not  been  referred  to  any  decision  of 
the  Supreme  Court  of  Texaa  sustaining  this 
view,  and  we  cannot  adopt  any  such  interpre- 
tation. The  recent  enactments  cover,  substan- 
tially, the  whole  subject  of  assignments  by  in- 
solvent debtora  for  the  benefit  of  their  creditors. 
The  first  section  of  the  Act  of  1879  provides, 
as  we  have  seen,  that  every  assignment  by  an 
insolvent  debtor,  for  the  benefit  of  bis  credit- 
ors, shall  provide  for  tbe  distribution  of  all  bis 
real  and  personal  estate,  other  than  that  ex- 
empted from  execution,  among  all  of  bis  cred- 
itors, and,  however  made  or  expressed,  tbe  as- 
signment shall  have  theeffect,and  be  construed, 
to  pass  all  such  estate.  This  accomplishes  all 
and  more  than  was  accomplished  by  article 
3460.  of  the  Revised  Statutes.  Will  it  be 
contended  tbat  this  section  applies  onlv  io 
assignments  by  individual  debtors,  antf  by 
general  partnershii»,  and  not  to  assignments 
by  limitea  partnerships?  Tbat  section,  in  terms, 
embraces  "every  assignment"  by  insolvent 
debtors  (or  tbe  benefit  of  their  creditors.  And 
tbe  third  section,  emibling  tbe  debtor  to  sur- 
render his  estate  foritbe  exdusive  benefit  of 
creditors  who  will  take  their  proportional 
share,  and  discharge  bim,  embraces  tbe  case 
of  "  any  debtor"  who  is  insolvent  or  contem- 
plates insolvency.  The  object  of  the  Act  of 
1879  was  to  encourage  insolvent  debtors  to  [8X3] 
make  an  assignment  of  their  property  for  the 
benefit  of  creditors.  OunningkiMt  v.  Norton, 
125  U.  S.  77.  81  [31:624,  825].  It  establisliea 
a  complete  system  for  tbe  administration  of  the 
estates  of  insolvent  debtors  conveyed  for  tbe 
benefit  of  creditors;  and  tbe  mere  fact  tbat  it 
does  not,  in  terms,  modify  article  8460  of  the 
Revised  Statutes,  or  the  section  of  the  same 
purport  In  the  Act  of  1846,  will  not  justify  tbe 
courts  in  excepting  from  its  operation  the  cases 
of  debtors  constituting  a  limited  partnership, 
and  including  within  Its  provisions  debtors 
constituting  a  general  partnership.  The  spe- 
cial object  of  Its  third  section  was  to  opIeD 
the  way  for  tiie  dischanre  of  insolvent  pn^ 
sons  from  theb  debta  Creditors  who  would 
not  consent  to  their  discharge  were  left  to 
stand  upon  their  rights,  and  take  tbe  chance 
of  collecting  their  debts  In  full,  if  the  debtor 
got  upon  bis  feet,  and  was  fortunate  enough  to 
acquire  other  property.  The  Statute  is  reme- 
dial in  its  character  and  should  be  Uberalty  oon- 
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■trued  ao  as  to  give  effect  to  the  lexislattve  wilL 
And  while  it  is  true  that  repeals  by  implication 
are  not  favored  by  the  couits,  it  is  settled  that, 
without  express  words  of  repeal,  a  previous 
Biatute  will  be  held  to  be  modified  by  a  subse- 
quent one,  if  the  latter  vas  plainly  Intended  to 
cover  the  whole  subject  embraced  by  both,  and 
to  prescribe  the  only  rules  in  respect  to  that 
subject  that  are  to  govern.  UniUd  States  v. 
Tynen,  78  U.  S.  11  Wall.  88,  95  [20:  168,  156]; 
Cook  County  Nat.  Bank  v.  United  SUttea,  107  U. 
S.  445.  451  [S7:  S37.  538].  We  are  of  opinfoa, 
therefore,  that  in  bo  far  as  article  8460  forbids 
8  limited  partnership,  when  it  ia  insolvent,  or 
contemplates  iDSolveucy,  from  making  an  aa- 
Bignmeut  of  its  property  for  the  benefit  only  of 
such  creditors  as  will  accept  their  proportional 
share  of  the  proceeds  of  the  effects  assigned, 
and  discbarce  their  claims— the  share  received 
being  sufficient  to  pay  one  third  of  the  debts  of 
the  consenting  creditor — it  is  modified  by  the 
Act  of  l»79,  as  amended  by  thai  of  1883. 

2.  If  in  error  upon  this  point,  the  defendants 
contend  that  Tuffly  bad  do  authority  in  his 
own  name  to  execute  an  assignment  of  the 
firm's  property  for  the  benefit  of  crediton;  it 
not  appearing  that  Mrs.  McLean  was  absent, 
or  incapable  of  acting  in  the  matter,  and  the 
[224J    asfiignment  being  out  of  the  common  course. 

While  there  is  some  conflict  in  the  adjudged 
cases  as  to  the  circumstances  under  which  one 
partner  may  assign  the  entire  effects  of  bis  firm 
for  the  benefit  of  creditors,  the  Supreme  Court 
of  Texas,  in  Oratea  v.  Salt,  32  Tex.  666,  sus- 
tained the  authority  of  one  partner  to  make, 
Id  good  faith,  in  tbe  name  of  his  firm,  an  as- 
signment of  the  partnership  property  for  the 
benefit  of  creditors.  Besides,  under  the  law  of 
that  State,  in  tbe  case  of  limited  partnerships, 
the  general  partners  only  are  authorized  to 
transact  business  and  sign  for  tbe  partnership, 
and  bind  tbe  same,  and  suits  in  relation  to  the 
buslnesB  of  the  partnership  may  be  brought 
and  conducted  by  and  against  the  general  part- 
ners, in  tbe  same  manner  as  if  there  were  no 
■pecial  partners.  Bev.  Stat.  Texas,  ^  8444. 
845S. 

8.  It  is  also  contended  that  the  assignment 
does  not  purport  to  convey  the  firm  property 
or  tbe  individual  property  of  Mrs.  McLio,  and 
was,  for  that  reason,  void  under  the  decisions 
in  iMmoho  T.  Fiah,  68  Tex.  164,  and  Co^n  v. 
Jjo*if}tau,  61  Tex.  406.  In  those  cases  it  was 
bela  that  an  assignment  by  partners  which  did 
not  ;)urport  to  pass  title  to  all  the  property 
owned  by  tbe  partnership,  ^nd  by  the  mem- 
bers thereof  in  their  separate  rights,  and  not 
exempted  from  forced  sale,  could  not  be  sua- 
taioed  as  a  valid  assignment  under  the  Act  of 
March  24, 1879,  and  would  interpose  do  obata- 
cle  to  creditors  collecting  their  debts  by  tbe 
usual  process. 

We  do  not  assent  to  tbe  defendants'  fnter- 
preiaiion  of  the  assignment.  It  is  inaptly  ex- 
pressed, but  was  intended  to  convey,  and  does 
convey,  to  the  assignee  all  of  tbe  effects  of  the 
firm  of  "W.  T.  Tuftly."  as  well  as  the  Individ- 
ual property  of  W.  T.  Tuflay.  There  was,  it 
is  true,  proof  tending  to  show  that  Mrs.  McLin 
bad  individual  property  not  exempt  from  exe- 
cution, which  was  not  embraced  in  tbe  assign- 
meoL  But  tbe  cases  <A.  Dorn^  v.  Fiih  and 
Cagtn  T.  Douffiam  were  not  cases  of  limited 
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partnersbipB.  and  do  not  decide  that  an  assign- 
ment under  the  Act  of  1879  must  embrace  ue 
individual  property  of  a  special  partner.  Tbe 
Statute  authorizing  tbe  formation  of  limited 
VMrtnerships  exempts  a  special  partner  from 
liability  for  the  debts  of  the  partnersbip  be- 
yond the  fund  contributed  by  him  to  the  capi-  VUS 
tal.  The  assignment  in  question  covers  tne 
interest  of  Mrs.  McLin  as  special  partner,  and 
need  not  have  conveyed  her  individual  proper- 
ty, which  could  not  have  been  taken  for  the 
debts  of  Um  firm. 

4.  It  Is  contended  that  an  unlawful  prefer* 
ence  was  given  by  the  assignment  in  this:  ThM 
Mrs.  McLin  was  named  in  the  scbeJuie  attached 
to  tbe  assignment  as  a  creditor  to  tbe  extent  of 
$7, 798for  borrowed  money.  This,  itlsclaimed, 
makes  the  assignment  void  under  the  provision 
that  "in  case  of  the  insolvency  or  bankruptcy 
of  tbe  partnership,  no  special  partner  shall, 
under  any  drcumstances,  be  allowed  to  claim 
as  creditor  until  the  claims  of  all  other  credit- 
ors of  the  party  shall  be  satisfied."  Texas 
Code,  art.  3468.  We  are  of  opinion  that  a 
deed  of  assignment,  under  the  Texas  Statute, 
is  not  void  because  tbe  verified  schedule  an- 
nexed to  it  may  embrace  a  debt  that  cannot  be 
paid  ratablv  with  tbe  claims  of  other  creditors. 
In  Fant-v.'BUbury,  68  Tex.  1.6,  6,  it  was  held 
that  an  assignment  which  on  its  face  preferred 
some  creditors  over  others,  in  violation  of  tbe 
18th  section  of  the  Act  of  1879,  was  not  there- 
fore void.  The  court  said:  "By  the  express 
terms  of  that  section  the  attempted  preference 
and  not  the  assignment  is  void.  The  estate  is 
atill  admlnisteied  under  the  Act,  and  is  dis- 
tributed among  all  the  creditors  in  proportion 
to  their  respective  claims,  notwithstanding  the 
attempted  preference."  Again:  "All  that  is 
necessary  is,  that  the  assignment  be  made  for 
tbe  benefit  of  creditors  by  an  insolvent,  or  one 
contemplating  insolvency,  and  the  Statute  dic- 
tates everything  requisite  to  be  performed  In 
order  that  tbe  property  conveyed  may  be  dis- 
tributed according  to  its  own  provisions, 
whether  the  assignor  has  so  requested  or  not. 
Should  the  assignor  prescribe  a  course  to  be 
pursued  by  tbe  trustees  different  from  that  di- 
rected by  tbe  Statute,  his  wishes  would  not  be 
respected."  See  ah»  McCart  T.  Maddox,  98 
Tex.  456,  to  tbe  same  general  effect. 

6.  It  is  contended  that  the  publication  of  tbe 
notice  of  the  formation  of  the  partnership  be- 
tween Tuffly  and  Mrs.  McLin  was  so  defective 
that  Uie  partnership  did  not  come  Into  legal 
existenceas  a  limited  partnership.  Tbecertlfl- 
cate  of  partnership  contained,  substantially,  [2261 
all  that  was  required  by  article  3445.  It  was 
duly  verified  by  tbe  general  partner  and  was 
duly  reeisterea  in  the  proper  office.  Tbe  re- 
quired certificate  having  been  made,  acknowl- 
edged, filed  and  recorded,  and  tbe  required 
afildavit  having  been  filed,  tbe  limited  partner- 
ship was,  under  article  3440,  to  be  deemed  as 
formed.  But  article  3450  requires  that  the 
partners  sball  publish  the  terms  of  the  partner- 
ship or  registry  In  such  newspaper  as  shall  be 
designated  by  tbe  clerk  in  whose  office  the  reg- 
istry shall  be  made,  and  if  such  publication  be 
not  made,  the  partnership  shall  be  deemed  gen- 
eral. Now.thepointismadetbattbe  "terms" of 
the  partnership  were  not  set  forth  in  the  news- 
paper uotiGe,  and  consequently  the  partner 
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•hip  was  to  be  decmetl  general,  Id  which  event 
DO  valid  assi c;n ment  could  be  made,  unless  Mrs. 
McTJn  ioined  in  it  with  Tuffly. 

Precisely  what  the  Statute  means  by  the 
•terms"  of  the  partnership  is  not  clear.  The 
noiice  did  state  tliat  W.  T.  Tuffly  was  the  gen- 
eral partner,  and  Mrs.  McLin  the  special  part- 
ntT.  :ui(i  ilijil  ttie  latter  had  contributed  to  the 
cnnininn  sinck  tlie  snm  of  $6,419.36,  And  it 
diseicped  llie  fact  that  the  certificate  of  the 
piirlner^liip  had  been  executed  and  recorded. 
AVii  hunt  deciding  whether  the  notice  sufficient- 
1y  di.-cl'iscd  the  terms  of  (he  partnership,  it  is 
clear  llial  ilie  Ic^jiI  existence  of  the  partnership 
did  not  depend  upon  the  notice  or  its  contents. 
Ttir  niiiy  efTt'ct  of  the  failure  to  make  the  re- 
quirt'il  publication  was  that  "the  partnership 
f'|i;iI1  l)e  (1<-(  uicd  fienentl."  But  that  is  imma- 
terial io  view  of  the  finding  of  the  jury  In  re- 
aped to  certain  facts,  constituting  an  utop[>el 
QC:tiii!f<  tliu  defendants,  and  which  were  sub- 
mitled  tfi  (licm  by  the  instructions.  To  these 
faef.,  and  tlin  inslructiona  relating  to  them,  we 
will  next  refer. 

*i.  The  jury  were  iostnicted:  "If  you  shall 
lin<l  from  the  evidence  that  the  limited  partner- 
ship ns  slated  and  claimed  by  plaintiff  was  rec- 
op:nized  as  such  in  its  niccption  by  the  three 
altacliin::  ■.inMlirs,  defendants  lien-in,  and  like- 
wise duriiit:  its  ixislencc  was  dealt  with  and 
creiiitcil  Hssucli  bytliem,  as  well  as  sued  there- 
for and  iis  proi>erty  attached  as  sach  after  its 
nsMirnnimt,  and  that  its  other  creditors  also 
{2271  treated  and  ilealt  with  it,  and  accepted  its  as- 
pieiuni'nt  tn  plaintiff,  ns  such,  and  that  Mrs. 
Mcl.ii),  named  therein  as  the  special  or  limited 
pariniT,  and  W,  T.  TutHy,  named  therein  as 
tbi  iri  ncnd  partner,  and  whose  name  consti- ' 
tutcd  liie  iirm  name,  always  tr(>a(ed  it  as  a  spe- 
cial or  liudlcd  p:trlDer8hip,nnd  tliat  Mrs.  McLin 
loaneii  it  mnncy  as  claimed,  and  Rubseqnently 
sutil  ihe  plaintifT  as  its  apsi^nee  therefor,  then 
and  in  such  case  you  Hkewise  may  deem  the 
same  a  limited  partnership  and  regard  the  aa- 
signment  1u  plaintiCF  ns  valid. 

"If  you  .shall  also  flail  that  the  same  was 
mri'le  at  a  time  when  the  'W.  T.  TufBy'  paper 
was  maturing  fa.strr  than  it  could  be  met  in  the 
ordinary  nnd  usual  course  of  business,  and  that 
siu-h  n«>i:;niiicnl  was  made  in  L'ood  faith  in  con- 
teniplalion  of  insolvency;  and  if  you  shall  fur- 
ther find  that  the  defendant  Tracy,  as  United 
Blatcs  in;irshal,  seized  the  property  so  assigned, 
umler  and  t>y  virtue  of  the  attachments  of  the 
three  attachment  crcdilors  who  have  made 
thcmselveti  defendants  herein,  then  you  will 
find  for  the  plaintiff  herein  as  against  defend- 
ant Tracy  and  the  sureties  nn  his  official  bond 
and  the  three  firms  of  attaching  creditors  for 
the  value  of  the  ^oodsas  they  were  at  the  time 
and  phice  of  thctr  seizure  under  such  writs  of 
aitjichinent,  such  value  to  be  ascertained  from 
«ll  ihc  facts  detailed  in  rvldence  before  you. 

"But  if  you  shall  otherwise  find  as  to  the 
facts  consiitiiling  the  rights  of  the  parties  as 
hereinbefore  set  forth,  then  and  In  such  case 
your  veriiipt  wilt  be  for  the  defendants." 

According  to  the  bills  of  exceptions  there 
was  evidence  tending  to  prove  all  tbe  facts 
lilated  in  these  instructions.  The  atlacbing 
creditors,  with  other  creditors,  described  Uiem 
Id  the  release  executed  by  tbem  at  about  the 
time  of  the  fonnatbo  of  the  limited  partner- 
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ship  as  constituting  a  limited  partnership,  la 
which  W.  T.  Tuflly  was  the  general,  and  Mrs. 
McLin  the  special,  partner.  If  the  atiachine 
creditors  thus  recognized  and  dealt  with  W.  T. 
Tuffly  and  Mrs.  McLin  as  a  limited  partner- 
ship, they  are  estopped  from  insisting  that  then 
was  no  such  partnership,  or  that  the  assign- 
ment was  not  valid  as  an  assignment  by  a  lim- 
ited partnersiiip.  They  cannot  be  permitted 
thereafter  to  raise  the  objection  that  the  terms  ,_«-| 
of  the  partnership  were  not  sufficiently  stated  1***1 
in  the  published  notice  of  ita  formation.  Those 
terms  were  fully  set  forth  in  the  recorded  cer* 
tiflcate  of  the  partnership. 

But  as  tbe  defendants  contended  that  their 
recognition  of  the  limited  partnership  was  In 
ignorance  of  material  facts  bearing  upon  that 
question,  and  therefore  they  were  not  estopped, 
the  court,  at  theii  InitaDce.  further  instrucled 
the  iiiry: 

"If  the  proof  shows  you  that  Mrs.  McLin 
never  in  fact  contributed  the  amount  to  the 
common  stock  necessary  to  make  her  a  special 
partner,  or  that  she  afterwards  altered  and  di- 
minished tbe  amount  oi  her  capital  stock,  and 
that  these  facts,  or  either  of  them,  were  ud- 
known  to  the  attaching  creditors  who  are  de- 
fendants herein  at  the  time  they  dealt  with  tbe 
firm  and  sued  W.  T.  Tuffly,  then  you  are  In 
structed  that  neither  the  recognition  and  deal- 
ing by  tbem  with  Tufily  and  Mrs.  McLin  aa 
a  limited  partnership,  nor  the  suing  of  W. 
T.  Tiiflly  in  ignorance  of  said  facts,  estops  or 
precludes  them,  or  any  of  the  defendants,  irom 
showin<r  that  said  partnership  «*as  never  in  fact 
legally  formed  as  a  limited  partnership,  for  the 
reason  above  stated,  nor  from  showing  that  it 
afterwards,  by  reason  of  the  alteration  and 
diminution  of  Mrs.  McLin's  capital  stock,  was 
rendered  a  geaer^  partnership." 

This  instruction  gave  the  defendants  the  full 
benefit  of  all  tbe  facts  upon  which  they  could 
rely  to  defeat  the  estoppel  referred  to  in  the 
otber  instruction. 

7.  A  considerable  part  of  tbe  discussion  at 
the  bar,  and  of  tbe  briefs  of  counsel,  was  di- 
rected to  the  question  whether  the  court  erred 
in  refusing  to  give  to  the  jury  a  certain  charge 
which  was  prepared  and  submitted  by  the 
fendnnts.  So  much  of  that  charge  as  consti- 
tuted an  argument  rather  than  an  instruction 
in  behalf  of  the  defendants  may  be  omitted 
from  this  opinion.  The  material  part  of  it  was 
to  the  effect  that  if  Mrs.  McLin's  huabaod  bad 
a  net  interest,  at  or  about  the  time  of  his  death, 
in  tbe  firm  of  R.  W.  McLin  &  Co.,  and  that 
In  cunsiderntion  of  the  arrangement  by  W.  T. 
Tuffly.  for  full  settlement  of  all  claims  against 
the  firm,  and  tbe  obtaining  of  a  release  of  R.  i  tsfl 
W.  McLin's  estate  from  liability  on  account  of  ' 
the  same,  she  assigned  and  transferred  to  W. 
T.  Tuffly  all  tbe  goods,  wares,  merchandise 
and  other  property  of  the  firm,  "and  that  the 
interest  so  conveyed  constituted  her  contribu- 
tion to  Ibecommon  stock  to  make  hera  special 
partner,  this  would  not  be  such  contribution  of 
actual  cash  as  the  law  requiresor  contemplates, 
no  matter  what  the  outward  form  of  the  trans- 
action was,  and  in  such  case  Mrs.  McLln  would 
have  thereupon  become  a  general  partner  and 
liable  as  such,  and  no  adraoce,  loan  or  pav- 
ment  thereafter  made  by  her  to  W  T.  Tuffly 
or  to  the  firm  would  change  her  sutus  from 
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that  of  a  general  partner,  and  if  tou  so  find, 
then  you  are  instrucUd  that  it  wai  essential  to 
the  validity  of  the  nssii^nment  that  she  should 
have  joined  in  it  and  conveyed  to  the  assignee 
her  individual  propertj  not  exempt,  and  ttiat 
as  she  did  not  (lo  so  the  assiframent  vould  be 
Illegal  and  void,  and  that  your  verdict  should 
be  for  the  defendants." 

We  shall  not  extend  this  opinion  by  a  discus- 
aion  of  the  several  propositions  embodied  in 
this  instruction.  It  is  sufficient  to  flay;  a)  The 
iasuee  as  to  whether  Mrs.  McLin  made  the  con- 
tribution to  the  common  stock  necessary  to 
make  her  a  S|>ecia1  partner,  or  whether  there 
was  an  alteration  or  dimioution  of  her  capital 
•took,  were  fairly  submitted  to  the  jury  in  the 
Instruction  that  the  court  /rave  at  the  Instance 
of  the  tlefendants.  (2)  The  instruclion  now  in 
question  was  in  condict  with  the  first  one  given 
^y  the  court  upon  Its  own  motion;  if  given,  it 
mijrht  have  resulted  in  a  verdict  for  the  defend- 
ants, although  (be  jury  mav  have  found  that 
tbe  partnership  between  Tuffly  and  Mrs.  McLin 
was  reco^ized  by  the  attaching  and  other  cred- 
itors, in  Us  inception,  and  waadeuU  with  by  all 
of  them  during  its  existence,  as  a  Hmiled  part- 
nership, in  which  Mr^t.  McLin  was  known  by 
tbem  to  be  tlie  special  partner,  and  W.  T.  Tuffly 
tbe  general  partner. 

M^vy  other  instructions  were  asked  by  the 
defendants  which  the  court  refused  to  grant. 
But  it  is  unnecessai^  to  discuss  them,  as  what 
has  been  said  fs  sumcient  to  indicate  our  opin- 
ion touching  the  essentiai  issues  in  tbe  case. 

Upon  the  whole  case  we  are  of  opinion  that 
no  error  was  committed  by  the  court  below, 
and  the  judgment  mutt  be  affirmed. 


f  WILLIAM  HILL.  Pff.  in  Sir., 

  e. 

THE  CITY  OP  MEMPHIS,  MISSOURI. 

(See  8.  C.  Reporter's  ed.  m-mjt 

Tbwn  bondi,  authority  to  wue—power  of  town, 
and  of  municipal  corporations — Afiasotiri 
Bailroad  Late — constitutional  prohibition 
againtt  iuuing  hondM  by  town. 

1.  The  Missouri  Act  of  February  »,  1857.  to  incor- 
porate tb6  Alexandria  and  Bloomfleld  Railroad 
Company,  gtvea  do  authority  to  any  town  of  the 
State  to  lame  boodi  for  stook  subscribed  by  It. 

&  The  power  of  a  town  to  subscribe  tor  stock 
does  not  of  Itself  Include  the  power  to  Inae 
bonds  of  tiie  town  Id  payment  of  It. 

&  Hunlotpal  oorpomtlons  are  established  for  pur- 
poses of  local  (Toverament.  and  In  tbe  absenoe  of 
specific  delegation  of  power  osDDot  engBge  in 
any  undertakings  not  directed  immediately  to 
the  aocompUsbment  of  those  purposes. 

C  Seotloo  17  of  the  General  Railroad  Law  of  Mis- 
souri must  be  oocetrued  In  subordination  to  the 
CDDSdtutlou  of  the  State,  wbteb  prohibits  the 
LeslBlature  from  authorising  any  town  to  loan 


Ita  credit  to  any  corporation  nnleas  two  thirds  of 
the  Qualified  voters  of  tbe  town,  at  a  regular  or 
special  election,  shall  aesent  thereto, 
a.  The  CtonatUutlon  of  the  State  controls  tbe  oon- 
fltruotlOD  of  the  HIasouri  Act  of  March  St,  IMS, 
and  prevents  tbe  Issue  of  any  bonds  by  a  town  of 
the  State  without  tbe  previous  anent  of  (wo 
thirds  of  its  voters  expressed  at  an  election,  geo- 
eral  or  special,  ealled  for  that  purpose. 

[No.  68.] 

A  rgued  Sot.  6, 18S9.   Bedded  March  JO,  1890. 

F\  ERROR  to  the  Cirtjuit  Court  of  the 
United  Slates  for  the  Eastern  District  of 
Missouri  to  review  a  judgment  in  favor  of  the 
City  of  Memphis,  defendant,  in  a  suit  to  re- 
cover the  amount  of  omain  coupons  of  bonds 
purporting  to  have  been  lasuod  by  the  Town  of 
Memphis.  At^mcd. 
Opmion  below.  S8  Fed.  Rep.  87% 

Statement  by  Mr.  Justice  Field: 
This  is  an  action  against  the  City  of  Mem- 
phis, a  munidpal  corporation  of  Missouri,  al- 
leged to  have  been  known  aud  designated  on 
the  first  day  of  March,  1871,  as  the  Town  of 
Memphis,  and  slyled  the  InhaUtanU  of  tbe 
Town  of  Memphis.  It  is  brought  to  recover 
the  amount  of  one  hundred  and  thirty  eight 
coupons,  each  for  eighty  dolluri^.  detached  from 
certain  railroad  bonds  purporting  to  have  been 
issued  by  that  Town.  These  bonds,  except  in 
their  number,  are  in  the  following  form: 

"Number  4.  Dollars  1.000.  neOI 

United  States  of  America.  *  ' 

Eight  per  cent  railroad  bond.  Town  &t  Mem- 
phis, County  of  Scotland. 
Twenty  years, 
"Know  all  men  by  these  presents  that  the 
Town  of  Memphis,  in  the  County  of  Scotlnnd, 
in  the  State  of  Missouri,  acknowledges  itself 
indebted  to  the  Missouri,  Iowa  and  Nebraska 
Railway  Company,  a  corporation  existing  un- 
der and  by  virtue  of  the  laws  of  tbe  States  of 
Mis.sonri  and  Iowa,  formed  by  a  consolidation 
of  the  Alexandria  and  NclHMska  City  Railroad 
Company  (formerly  Ale.xandria  and  Bltwmfield 
Railroad  Compfiny),  of  the  State  of  Missouri, 
and  the  Iowa  Southern  Railway  Company,  of 
tbe  State  of  Iowa,  in  the  sum  of  one  thousand 
dollars,  which  sum  tbe  said  Town  hereby 

Sromisca  to  pay  to  tbe  said  Missouri,  Iowa  and 
'ebraska  Railway  Company,  or  bearer,  at  tbe 
Farmers'  Loan  and  Trust  Company  in  New 
York,  on  the  first  day  of  March,  A.  D.  1891, 
with  interest  thereon  from  the  tirst  day  of 
March,  1871,  at  the  rale  of  eight  per  cent  per 
annum,  which  interest  shall  be  payable  annu- 
ally, in  the  City  of  New  York,  on  the  first  day 
of  March  in  eacb  year,  as  tbe  same  shall  be- 
come due,  on  tbe  presentation  of  tbe  coupons 
hereto  annexed.  This  bond  being  issued  un- 
der and  pursuant  to  an  order  of  the  board  of 
trustees  of  tbe  Town  of  Memohis,  for  subscrip- 
tion to  the  stock  of  the  Missouri,  Iowa  and  Ne- 


NoTa,-JtfuRtelpaI  bond*  a*  affected  by  eftange  fn 
the  ruling  <^  tAe  hfgfiest  court  o/  tAs  State,  or  &v 
eAaniWfntheOinuMuttoi.  See  note  to  Mitchell  t. 
Burlington,  18:  800. 

M  to  sutts  M  soHpoMiMaeAsd  /rem  bendt,  see 
wetoto  rsniwhi  t.  Immoo.  Yk  m. 
U4  U.  8. 


Am  to  mandamua  to  «f>mptl  etty,  town  or  county  lo 
Inv  tax  to  pay  bondsor  intertit  on  bondi,  seenott  tm. 
Davenport  v.  U.  S.  IB:  7M. 

lUetttOs  in  negotiable  bonds  or  •eourOto,  oa  ert- 
dence  of  the  fact  rtcUed  and  <u  an  eetoppeL  Beenots 
to  Hercer  Oouoty    Heehect,  17:  548. 
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brulu  Railway  CotDpaay,  fli  autborized  by  an 
Act  of  tbe  General  Aseembly  of  tbe  Slate  of 
Missouri,  eotitled  'An  Act  to  Incorporate  tbe 
Alexandria  and  Bloomfield  Railroad  Company, 
Approved  Febnia^  9^  1857.'  lo  testimony 
whereof  the  said  Town  of  Memphis  has  exe- 
cuted tbts  bond  the  chairman  of  tbe  board 
of  trustees  signing  bis  name  hereto,  and  the 
clerk  of  said  board  of  irusleea  under  the  order 
thereof  attesting  tbe  same  and  affixing  thereto 
tbe  Realof  said  beard.  Thus  done  at  toe  Town 
of  Memphis,  in  tbe  County  of  Scotland,  in  tbe 
State  of  Missouri,  this  first  day  of  March,  A. 
r>.  1871. 

**  rSMl  Town  of  Meraphlt,1 

"H.  H.  Byrne. 
"Chairman  of  the  Board  of  Trustees  of  the 

Town  of  Memphis. 
"Attest:   William  L.  Kays.  Clerk." 
[200]       The  coupons,  ezcepling  in  their  number  and 
dates^  are  in  the  following  form: 

"Railroad  Bond  Coupon.  80> 
"Memphis,  Mo.,  March  1, 1B71. 
"The  Town  of  Memphis,  State  of  Missouri, 
will  pay  to  tbe  bearer  on  March  1, 188S,  at  tbe 
Farmers'  Loan  &  Trust  Company,  in  New 
York,  eighty  dollars,  being  one  year's  interest 
on  Bond  No.  4,  for  $1,000. 

"H.  H.  Byrne,  Cfaairnoan." 

Tbe  bond,  on  its  face,  purports  to  have  been 
Issued  on  the  Ist  day  of  March,  1871,  by  order 
of  tbe  board  of  trustees  of  the  Town  oi  Mem- 
phis, for  subscription  to  the  stock  of  the  Mis- 
souri. Iowa  and  Nebraska  Railway  Comimny, 
as  authorized  by  an  Act  of  the  General  As- 
sembly of  tbe  State  of  Missouri,  entitled  "An 
Act  to  Incorporate  tbe  Alexandria  and  Bloom- 
field  Railroad  Company,"  approved  February 
9,  1657.  That  Act  provided  that  tbe  company 
should  in  all  things  be  subject  to  the  same  re- 
strictions, and  be  entitled  to  all  tbe  privileges, 
riglits  and  immunities  which  were  granted  to 
the  North  Missouri  Railroad  Company  by  its 
Act  of  Incorporation,  so  far  as  tbe  same  were 
applicable,  as  fully  and  completely  as  if  they 
were  thereby  re-enacted.  Tbe  fourteenth  sac- 
tion  of  this  latter  Act  is  as  follows: 

"Sec.  14.  It  shall  be  lawful  for  the  county 
court  of  any  county,  fn  which  any  part  of  tbe 
route  of  said  railroad  may  be,  to  subscribe  to 
the  stock  of  said  company,  and  it  may  Invest 
Its  funds  in  tbe  stock  of  said  company,  and 
Issue  the  bonds  of  such  county  to  raise  funds 
to  pay  the  stock  thus  subscribed,  and  to  take 
proper  measures  to  protect  the  Interest  and 
credit  of  tbe  county.  Such  county  court  may 
appoint  an  agent  to  represent  tbe  county,  vote 
foritand  receive  its  dividends;  and  (any)  in- 
corpora  ted  city,  town  or  incorporated  company 
may  subscribe  to  tbe  stock  to  said  railroad 
company,  and  appoint  an  agent  to  represent  its 
Interests,  give  its  vote  and  receive  its  demands 
[801]  (dividends),  and  may  take  proper  steps  to  guard 
and  protect  the  interesU  in  (of)  such  dty,  town 
or  corporalioD." 

Tbe  plaintiff  also  relied  as  authority  for  isau- 
log  the  bonds,  though  not  recited  Id  them,  up- 
on section  17  of  the  General  Railroad  Law  of 
Missouri,  which  went  into  effect  August  1, 
1866.  That  notion  ii  as  fdlowa:  "Sec.  IT.  It 
888 


shall  he  lawful  for  the  county  court  of  anf 
county,  tbe  city  council  of  any  city,  or  the 
trustees  of  any  incorporated  town,  to  take  stock 
for  such  county  city  or  town  in,  or  loan  Ibe 
credit  thereof  to.  any  railroad  duly  orgnoized 
under  this  or  any  other  law  of  the  State,  pro- 
vided that  two  thirds  of  tbe  qualified  voters  of 
such  county,  city  or  town,  at  a  regular  or  spe- 
cial election  to  be  held  therein,  shall  assent  to 
such  subscription."  (Gen.  Stat,  of  Mo.  338.) 
He  also  relied  upon  tbe  Act  of  March  24,  m68, 
entitled  "An  Act  to  Enable  Counties,  Citieaand 
Incorporated  Towns  lo  Fund  Their  Respective 
Debts,"  which  is  as  follows: 

"Be  it  enacted  by  tbe  General  Assembly  of 
the  State  of  Missouri,  as  follows: 

"Section  1.  That  the  various  counties  of  this 
State  be,  and  tbeV  are  hereby,  authorized  to 
fund  any  and  all  debts  they  may  owe,  and  for 
that  purpose  mny  issue  bonds  bearing  interest 
at  not  more  than  ten  per  centum  per  annum, 
payable  semi  annually,  with  interest  coupons 
attached:  and  all  counties,  cities  or  towns  in 
this  State  which  have  or  shall  hereafter  sub- 
Bciibc  for  the  capital  stock  of  any  railroad  com- 
pany may,  in  payment  of  such  subscriptions^ 
issue  bonds  bearing  interest  at  not  more  iban 
ten  per  centum  per  annum,  payable  semi-annu- 
ally, with  interest  coupons  attached.  The 
bonds  autborized  by  this  Act  shall  be  payable 
not  more  than  twenty  years  from  date  thereof. 

"This  Act  to  take  euect  from  and  aft^  its 
passage. 

"Approved  March  24,  1868." 

Article  eleven  of  tbe  Constitution  of  Mis- 
souri, which  went  into  effect  in  1865,  declares 
that  "the  General  Assembly  shall  not  authorize 
any  county,  city  or  town  to  become  a  stock- 
holder in,  or  to  loan  Its  credit  to,  any  com- 
pany, association  or  corporation,  unless  two  [SOS] 
thirds  of  the  qualified  voters  of  such  county, 
city  or  town,  at  a  regular  or  special  election  to 
be  held  therefor,  shall  assent  Uiereto." 

Tbe  Town  of  Memphis  was  incorporated  by 
Act  of  the  Legislature  of  Missouri,  November 
4,  1857,  but  that  Act  was  repealed  on  the  31st 
of  December.  1860.  An  attempt  was  made  to 
show  that  the  people  of  tbe  same  area  ai  coun- 
try, in  the  following  year,  organized  them- 
selves into  a  municipality  under  the  General 
Iiaw  of  tbe  State,  by  the  nameof  "  The  Inhab- 
itants of  the  Town  of  Memphis,"  and  so  con- 
tinued until  1880:  that  by  its  trustees  an  elec- 
tion was  ordered  to  determine  whether  it  should 
auUcribe  980,000  to  the  stock  of  the  railroad  in 
question;  that  such  election  was  accordingly 
had;  that  the  subscription  was  voted  bva  two* 
thirds  vote;  and  that  in  pursuance  of  it  toe  stock 
was  subscribed  and  bonds  of  the  Town  were 
issued.  Theevidenceon  these  points  was  very 
unsatisfactory,  hut.  in  tbe  view  taken  of  the 
want  of  power  in  ttie  Town  to  issue  the  bonds, 
it  becomes  immateriaL  Tbe  court  instructed 
the  juiythaton  the  faceof  the  record  produced 
before  them  they  must  find  for  tbe  defendant, 
as  no  authority  was  shown,  on  tbe  part  either 
of  the  Town  or  City  of  Memphis,  to  issue  the 
bonds  in  question.  The  jury  accordingly 
found  for  the  defendant,  upon  which  judgment 
was  entered,  to  review  which  the  case  is  brought 
here  on  writ  of  errv.  88  Fed.  Rep.  87S. 

lU  V.  8. 
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Mmn.  Jjobn  H.  Overall  and  F.  T. 
BuKhes,  for  pIMntiff  io  error: 

Tne  power  conferred  upon  the  Town  of 
Memphis  by  the  railroad  charter  of  1851,  to 
subscribe  for  its  stock,  □eccssHrilv  Implied,  as 
Incidental  to  the  execution  of  safd  power,  au- 
thority to  issue  iQunicipal  bouds  to  provide  for 
paymeut  of  the  subscription. 

Dillon.  Mud.  Corp.  §  507;  Seibert  v.  PitU- 
burg.  68  U.  S.  1  Waif.  272  (17;  558);  Bogert  v. 
Burtinffton.  70  U.  8.  8  Wall.  854  (18:  79);  PMiee 
Jvry  V.  Britlon.%2  U.  8. 15  Wall.  666(21:  251); 
Lynde  v.  Wivnebago  County.  83  U.  8.  16  Wall. 
6(21:  872);  Vf'ellt  v.  Pontotoc  County,  102  L'. 
8.  «2.'i  (26:  122);  NaOmUe  v.  Ray.  86  U.  8.  19 
Walt.  468  (22:  164);  Claiborne  County  y. 
Brook9,  111  0.  &  400  (28:  470);  Qaum  t. 
CtarltviUe.  5  Dill.  165. 

The  issuance  of  these  bonds  was  authorized 
by  the  Act  of  March  24,  1868,  entitled  "An 
Act  to  Enable  Counties,  Cities  and  Towns  to 
Fund  Their  Respective  Indebted ness." 

Ogden  t.  DauesM  County,  102  U.  S.  634(26: 
263):  Ritchie  Franklin  County,  89  U.  8.  22 
Wall.  67  (22:  825);  St.  Louis  County  Ct.  v. 
OrisicoM.  58  Mo.  198;  Jnrrolt  v.  Moberly,  6 
Dill.  253,  103  U.  8.  585  (26:  493);  James  v. 
MUiKiukce,  83  U.  8.  16  Wall.  159  (21:  267); 
Concord  T.  Pfftismouth  Sav.  Bank,  MTT.  S.  625 
(28:  628). 

Mr.-  Henry  A.  Ciuuiing'hajnt  for  de- 
fendant in  error: 

Every  purchaser  was  bound  to  inquire  as  to 
the  power  of  those  who  executed  the  bonds. 

Chamhrri  County  v.  CleKi.  83  U.  8.  21  Wall. 
824  (22:  SlHl;  CronnceUv.  Sac  County,  96  U. 
fi.  51  (24  :  681);  Aferehanta  Dank  v.  Bergen 
County,  115  U.  S.  891  (39:  432). 

Power  to  subscribe  stock  docs  not  Imply 
power  to  issue  bonds. 

Aortonv.  I>uerAurg,  127  U.  8.  160  (32;  85); 
KelUyv.  MiUm.niXi.  S.  130  (32:  77);  Mc- 
Clure  V.  Oxford,  94  U.  S.  433  (24:  130). 

The  bond  does  not  recite  the  condition  pre- 
cedcQi  of  an  election;  therefore  tbere  Is  no 
eBiop]iel  t>ecau9e  of  recitals. 

Independent  Pablie  Seho^Y.  Stone,  106  U.  S. 
183  (27;  90);  Gtrrott  Countyr.  Smith,  111  U. 
B.  536  (28:  617);  Mar$h  T.  Jf<ultan  County,  TJ 
V.  S.  10  Wall.  676  (19:  1040);  Oatytenter  v. 
Lathrop,  SI  Mo.  483. 

Xo  election  Is  valid,  unless  preceded  by  reg- 
istration. 

StaU  T.  AMn.  44  Mo.  849;  StaU  v.  Bran- 
field,  67  Ho.  831;  Entttorth  v.  Albin,  46  Mo. 
458;  ZeiUr  v.  Chajnnan,  54  Mo.  506. 

Omisidon  to  hold  elecUoo  at  proper  time 
inaki's  same  void. 

State  V.  Jenkins,  48  Mo.  261. 

Recitals,  whether  in  bonds  or  in  records,  do 
not  extend  to  matters  of  law,  of  which  all 
persons  arc  bound  to  take  notice. 

IHxon  County  v.  Ftdd,  111  U.  8. 83  (28: 860); 
Untcx  County  v.  Winters,  97  U.  8.  88  (24: 983); 
S-mt/i  Ottawav.  ftrfaVw. 94  U.  S.  267  (24: 156); 
llcClure  V.  Oxford,  94  U.  8.  433  (24:  130). 

There  was  no  proof  of  the  existence  of  m 
lawfully  incorporated  Town  of  Memphis. 

Plaintiff  in  error  was  bound  to  inquire  as  to 
authority  of  the  chairman  of  board  of  tnutees 
and  the  clerk  who  signed  and  sealed  the  bonds 
In  the  name  of  a  defunct  corporation. 

BoffY.  Jatper  County,  lltTu.  8. 58  (88:  68); 
1S4  IT.  S. 


The  Floyd  Atieepfaneet.  74  17.  a  7  Wall.  666 

(19:  169). 

The  above  propoGltlons  are  sustained  in  Eop- 

kint  V.  Kansas  City,  St.  J.  «t  a  A  K.  Cb.  70 
Mo.  99;  HambUton  Dexter,  4  Welt.  Rep. 
T84,  89  Mo.  191;  Norton  t.  mdby  County,  118 
U.  8.  443  (80:  lt'6);  SouVt  Ottatoa  t.  Perkin$, 
94  U.  8.  267  (24:  156);  Daviess  County  v.  Dick- 
inson, 117  U.  S.  663  (29:  1029);  Stater,  hfillor, 
66  Mo.  828;  St.  Louu  t.  Bett  TVepk.  Oo.iU 
a  A.  278.  96  Mo.  638;  1  Dillon,  Mun.  Corp. 
(3d  ed.)  g  89;  fAMch  v.  CargiU,  60  Ho.  816. 

The  Act  of  March  24,  1868,  was  repugnant 
to  the  fourteenth  section,  art.  eleven,  of  the 
Constitution  of  Missouri,  ao  far  aa  it  author- 
ized  subscription  to  stock  of  railway  compa- 
nies. 

WOb  T.  Lafayette  County,  67  Mo.  870;  Lou- 
isiana v.  Taylor,  105  U.  8.  455  (28:  1188); 
Johnson  County  v.  January.  94  U.  8.  2(KS 
(24:  111);  State  V.  Curators  of  State  University, 
57  Mo.  181;  JanvU  v.  Maber^,  108  U.  6.  580 
(26:  492). 

Subscriptions  of  stock  and  bonds  thereafter 
to  be  made  were  different  subjects  from  the 
existing  debts  contemplated  by  the  title  of  sucb 
Act. 

State  T.  Lafayette  County,  41  Mo.  89;  State 
V.  Persinger,  76  Mo.  346. 

The  mandamus  proceedings  mentioned  in 
the  record,  by  the  summons  wherein  alleged 
trustees  of  the  inhabitants  of  the  Town  of 
Memphis  were  required  to  answer  a  petition  of 
the  Slate  of  Missouri  at  the  relalioD  of  tlie 
Town  of  Memphis,  bound  only  those  made 
parties  and  could  constitute  no  estoppel  con- 
cerning entirely  different  coupons  herein  in- 
volved. 

Oromwelt  v.  Sae  County,  M  U.  S.  858  (24: 
195);  Aapden  v.  Nixon,  45  U.  a  4  How.  467 
(11:  1059);  Lewis  t.  Shreveport,  108  U.  S.  282 
(27:  728);  Russdlr.  Place.  94  U.  8.  606(34: 214); 
Dntiess  County  v.  Dickinson,  117  U.  8.  666 
(29:  1029);  Norton  v.  Shelby  County,  118  U. 
8.  443  (30:  186);  Barkley  v.  Let>ee  Comrs.  98 
U.  8.  258  (23: 893);  Ant/tony  v.  Jatper  County, 
101  U.  S.  698  (25:  1005);  Marsh  v.  Fulton 
Vounty.  77  U.  8. 10  Wall.  676  (19: 1040);  Rug. 
gUs  V.  Collier,  48  Mo.  853;  Ottawa  v.  Carey, 
108  n.  8.  110  (27:  669);  Boyd  v.  Alabama.  94 
C.  8.  648  (24  :  803);  &aU  v.  Bverett,  52  Mo. 
89;  State  v.  Holladay,  66  !Ha  76;  Tapping. 
Mandamus,  5,  322.  328. 

Mr.  Justice  Field  delivered  the  opinion  of 

the  court: 

The  Act  of  the  Legislature  of  Missouri  of 
February  9, 1857,  to  incorporate  the  Alexandria 
and  Bloomfletd  Railroad  (Company,  gives  no 
authority  to  any  town  of  the  State  to  issue  bonds 
for  stocK  subscribed  by  it  The  fourteenth 
section,  which  is  tbe  one  npon  which  the  plain- 
tiff relies,  empowers  the  county  court  of  a 
county  in  which  any  part  of  the  route  of  a  rail- 
road may  lie  to  subscribe  to  stock  of  the  com-  [203] 
pany,  to  invent  its  funds  In  that  stock,  to  issue 
the  bonds  of  tbe  county  to  raise  the  funds  to  pay 
for  the  stock  thus  subscribed,  to  take  proper 
steps  to  protect  tbe  Interest  and  credit  of  the 
county  and  to  appoint  an  agent  to  represent  tbe 
couQty  and  receive  its  difldends.  The  same 
section  also  empowers  any  incorporated  or 
town  to  subscribe  stock  to  lucta  railroad  and  to 
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appoint  an  aeent  to  represent  Its  Interest,  give 
lis  votes  aod  receive  its  dividends,  and  take 
proper  steps  to  guard  and  protect  Its  interest. 
But  it  does  not  authorize  tlie  town  to  issue  any 
bonds  for  the  stock  thus  subscribed.   It  leaves 
the  towD  to  provide  for  the  payment  of  the  stock 
Id  the  ordinaty  way  in  which  debts  contracted 
by  a  town  are  met,  that  is,  by  funds  arising 
from  taxation.   It  is  well  settled  that  the  power 
10  subscribe  for  slock  does  not  of  itself  include 
the  power  to  issue  bonds  of  a  town  in  payment 
of  it.   All  grants  of  power  In  such  cases  to 
subscribe  for  stock  in  railways  are  to  be  con* 
strued  strictly  and  not  to  be  extended  beyoud 
the  terms  of  the  law.   Whilst  a  municipal  cor- 
poration, authorized  to  subscribe  for  the  stock 
of  a  railroad  company  or  to  incur  any  other 
obligation,  may  give  written  evidence  of  such 
aab»;riptiou  or  obligation,  it  is  not  thereby  em- 
powerra  to  issue  negotiable  paper  for  the 
amount  of  indebtedness  Incurred  by  the  sub- 
scription or  obligation.   Such  paper  in  the 
hands  of  innocent  parties  for  value  cannot  be 
enforced  without  reterence  toanydefenseon  the 
part  of  the  corporation,  whether  existing  at  the 
time  or  arising  subsequently.    Municipal  cor- 
porations are  established  for  purposes  of  local 
government,  and  in  the  alMcnceof  specific  del- 
egation of  power  cannot  engage  in  any  under- 
takinj^s  not  directed  Immedutely  to  the  accom- 
plishinentof  those  purposes.    Privale  corpora- 
tious  ctcatcd  for  privale  purposes  mav  contract 
debts  in  connecllon  with  tbeir  business,  and 
issue  evidences  of  them  in  such  form  as  may 
best  suit  their  convenience.   The  inability  of 
municipal  corporations  to  Issue  negotiable 
paper  for  their  indebtedness,  however  incurred, 
unless  authority  for  that  purpose  is  expressly 
given  or  necessarily  implied  for  the  execution 
of  other  express  powers,  has  been  affirmed  in 
,  repeated  decisions  of  this  court. 
I     In  P<Aiee  Jury  v.  Britton.  82  U.  8.  15  WalL 
666  [21:  251],  it  was  held  that  the  trustees  or 
representative  officers  of  a  parish,  cou'Qty  or 
other  local  jurisdiction  In  Louisiana,  iuvi.Ned 
with  the  usual  powers  of  admioistratlon  in 
specific  matters,  and  the  power  of  levying  taxes 
to  defray  the  necessary  expenditures  of  the  ju- 
risdiction, had  no  implied  authority  to  issue 
negotiable  securities  for  the  purpose  of  raising 
money  or  funding  a  previous  debt.   Whilst  the 
court  did  not  insist  that  express  autbority  is  In 
all  cnsos  required  for  municipal  bodies  to  issue 
negotiable  i^per,  as  such  power  may  be  implied 
from  other  express  powers,  it  held  that  such 
implicntions  should  not  be  encouraged  or  ex- 
tended beyond  the  fair  Inferences  to  be  gathered 
from  the  circumstances  of  each  case.  "Itlsone 
thing,"  said  the  court,  "for  county  or  parish 
trustees  to  have  the  power  to  incur  obligations 
for  work  actually  done  lu  bebflif  of  the  county 
or  palish,  and  to  give  proper  vouchers  therefor, 
and  a  totally  different  thing  to  have  the  power 
of  Issuing  unimpeachable  paper  obligations 
which  may  be  mtiltiplied  to  an  indefinite  ex- 
tent.   If  it  be  once  conceded  that  the  trustees 
or  other  local  representatives  of  townships, 
counties  and  parishes  have  the  implied  power 
to  issue  coupon  bonds,  paynblcata  future  day, 
which  may  be  valid  and  binding  obligations  in 
the  hands  of  innocent  purchasers,  there  will  be 
no  end  to  the  frauds  that  will  be  perjpcl  rated." 
In  NoMhtilU  v.  Bay.  86  U.  S.  19  Wall.  468, 
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475  [S2:  164,  166],  the  power  of  municipal 
bodies  to  issue  negotiable  paper  for  debts  con- 
tracted by  it  was  largely  considered,  and  from 
the  nature  and  the  purposes  of  such  municipal, 
ities  it  was  held  that  they  could  not  make  suck 
paper  in  the  absence  of  express  authorization. 
After  speaking  of  municipal  corporations  m 
subordinate  branches  of  the  domestic  govem- 
ment  of  a  State.  Instituted  for  public  purpoeei 
only,  having  none  of  the  peculiar  qualities  or 
characteristics  of  trading  corporations  created 
for  purposes  of  private  fj^n,  except  that  of  act- 
ing In  a  corporate  capacity,  the  court  said: 
"  Their  powers  are  prescribed  Sbdrcharten 
and  those  charters  provide  the  means  for  exer- 
cising the  powers;  and  the  creation  of  specific 
means  excludes  others.  Indebtedness  may  ba 
incurred  to  a  limited  extent  in  carrying  out  the  [SOS] 
objects  of  the  incorporation.  Evidences  of 
such  indebtedness  may  be  given  to  the  public 
creditors.  But  they  roust  Took  to  and  rely  on 
the  legitimate  mode  of  raising  the  funds  for  its 
payment.  That  mode  is  taxation."  And  again 
{p.  477  [169]):  "  If  in  the  exercise  of  their  im- 
portant  trusts  the  power  to  borrow  money  and 
to  issue  bonds  or  other  commercial  securities  Is 
needed,  the  Legislature  can  easily  confer  it 
under  the  proper  limitations  and  restninta,  and 
with  proper  provisions  for  future  repayment. 
Without  such  authority  It  cannot  m  legally 
exercised." 

In  Claiborne  County  y.  Brookt,  lllU.  S.400, 
406r28:  470,  473J,  this  doctrine  is  reiterated  and 
reaffirmed  with  emphasis.  Said  the  court: 
"Our  opinion  is,  that  mere  political  bodies, 
constituted  as  counties  are,  for  the  purpose  of 
local  policy  and  admlnistrauon,  and  having  the 
power  of  levying  taxes  to  defray  all  public 
charges  created,  whether  they  are  or  are  not 
formally  invested  with  corporate  capacity,  have 
no  power  or  authority  to  make  and  utter  com- 
mercial paper  of  any  kind,  unless  such  power 
is  expressly  confernd  upon  them  by  law,  or 
clearly  implied  from  some  other  power  ex- 
pressly given,  which  cannot  be  fairly  exercised 
without  it."  See  also  KeUey  v.  Milan,  127  U. 
8. 189 [82;  80];  Toungv.  Ciarendon  Tov>n$hip, 
133  U.  8.  840,  847  [33;  866.  858]. 

The  same  doctrine  prevails  in  Missouri.  R 
follows  that  there  wa*  no  authority  in  the  Tom 
of  Memphis  to  issue  the  bonds  from  wfaicb  tba 
coupons  in  suit  are  detached,  under  the  law  i» 
ferred  to  In  the  bonds  as  authorizing  them. 

Nor  can  any  authority  for  the  issue  of  the 
bonds  be  derived  from  section  17  of  the  Oenerol 
Railroad  Law  of  the  State,  which  went  into 
effect  June  1,  1866.  Though  that  section  ia 
terms  empowen  the  trustees  of  an  incorporated 
town  to  loan  its  credit  to  any  railroad  company 
organized  under  a  law  of  the  State,  and  the 
Issue  of  its  bonds  to  such  company  may  be 
considered  as  a  loan  of  its  credit.  It  must  be 
construed  in  subordination  to  the  CooatitutioQ 
of  the  &tate  which  took  effect  the  previous  year, 
and  prohibits  the  Legislature  from  autboriring 
any  town  to  loan  its  credit  to  any  corporation 
unless  two  thirds  of  the  qualified  voten  of  the 
town,  at  a  regular  or  special  election,  shall  as- 
sent  thereto.  No  assent  was  ever  given  by  the  [MM. 
voters  of  the  Town  of  Memphis  to  the  issue  ia 
1871  of  Its  bonds  to  the  Missouri,  Iowa  and 
Nebraska  Railway  Company,  but  only  to  tti 
snbscriptiou  to  itock  in  that  company:  and  do 
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subsequent  loan  of  credit  by  tbe  issue  of  bonds 
Ut  tbe  compaDy  oould  be  authorized  by  tbe 
Legislature  except  under  the  restrictloDS  of  the 
ConstltutloD. 

Tbe  same  answer  may  be  made  to  tbe  claim 
of  authority  under  tbe  Act  of  the  State  of 
March  24,  1688,  enabling  counties,  cities  and 
towns  to  fund  their  debts.  Tbe  Constitution 
of  the  Slate  controls  its  construction  and  pre 
vents  the  issue  of  any  bonds  by  a  town  of  the 
State  without  the  previous  assent  of  two  thirds 
of  its  voters  expressed  at  an  election,  general  or 
special,  called  for  that  purpose. 

JuOgmni  e^ffh-med. 


THESTATEOFLOUISIANA.W'wf.  THE 
NEW  YORK  GUARANTY  AND  INDEM 
NITY  COMPANY.  Ptff.  in  Err., 

T. 

OLIVER  B.  STEELE.  Auditor  of  Public  Ac- 
cotinta  of  LoDisiAnA. 

(Sees.  C:  Reporter^  ad.  flfr^BSj 

Suit  againtt  State,  what  i»~-llth  Amendment. 
U.  &  C<mttituti(mr-^uiitdietiM. 

1.  Mandamus  proceedings  to  compel  tbe  auditor 
of  the  State  of  Louisiana  to  require  tbeaberltTs 
Id  the  Stnte  to  levy  a  tax  to  pay  iotereetou  statti 
bonds,  contrary  to  preeent  state  laws.  Is  a  suit 
axainet  the  State. 

2.  Such  suit  Is  within  the  protalbltlon  of  tbe  lltfa 
AtnoDdmeot  or  the  U.  S.  Constitution,  f orbiddlpg 
Jurisdiction  to  federal  courts  of  a  lult  against  a 
State. 

3.  Conoedlnir  that  the  present  state  laws,  repealinir 
the  previous  law  In  favor  of  bondholders,  are 
unconstitutional  and  void,  as  tmpuirlne  the  obIl< 
gation  of  the  contract,  tbat  does  not  remove  the 
objection  tliat  tbe  suit  is  one  against  the  State. 

[No.  I4a] 

Argued  Jan.  tS,  1890.   Deetded  March  10, 1890. 

IN  ERROR  to  the  Supreme  Court  of  the 
Slate  of  Louisiana  to  review  a  judgment  af- 
firming a  judjzment  of  the  District  Court  for 
tbe  Parish  of  Orleans  in  favor  of  defendant  in 
mandamus  proceedings  against  tbe  Auditor  of 
the  State  of  Louisiana  to  compel  him  to  re- 
quire tbe  state  sheriffs  to  levy  a  tax  to  pay  in- 
tei-est  on  state  bonds.  Affirmed. 
The  facts  are  slated  in  the  opinion. 
Steeers.  William  Allen  Butler  and  W. 
W,  Howe,  for  plaintiGF  in  error: 

The  Legislature  levies  the  tax  and  the  audi- 
tor simply  acts  as  an  arithmetician  in  calculat- 
ing the  amount  which  each  taxpayer  Is  to  pay 
FUncer  v.  L^ae,  24  La.  Ann.  206;  ikate  v. 
Muginnie,  26  La.  Ann.  553. 

If  the  relator  bad  a  contract  ri?ht  under  the 
Act  of  1869,  It  could  not  be  taKcn  away  by 
any  prorisioo^genera]  or  Bpedal,  of  the  Coo- 
stitutloD  of  1879,  any  more  than  by  any  stat- 
ute subsequent  to  1869. 


Nora.— ITTini  mandamut  irtB  teaue.  See  ttote  to 
iraunj  V.  Sllliman,  4:  283. 

AMto  mandamm  to  compel  efty,  town  or  county  to 
levy  tax  to  pay  bonds  or  int^rett  on  bonde,  see  note  to 
Davenport  t.  U.  8.  ISk  704. 

At  to  Statee,  when  can  i>c  sued;  mitU  by  8tate»,~ 
see  not*  lo  Hans  v.  Loulalaiia,  ante,  p.  ME, 

mu.  8. 


White  V.  Bart.  80  U.  S.  13  Wall.  646  t'W: 
68B);  mate  v.  JVcui  Orlenim,  37  La.  Ann,  440; 
Louisiana,  Ne/aon,  v.  Sf.  Martiu'e  Variah,  HI 
U.  S.  716  (2a:  5741,  82  La.  Auu.  SJi4;  Fiak  F. 
Police  Jury,  116  L'.  S.  131  (SO:  5S7). 

Tbe  right  of  relator  to  have  llic  lax  estimated 
and  collected  was  not  taken  away  by  the  Act* 
Nos.  3  and  55  of  1874. 

Von  Hoffman  v.  i^uincy,  71  U.  S.  4  Wall 
535  (18:  40^);  Woodruff  v.  Trapnall.  51  U.  S. 
10  How.  10U(13:  383);  Ilartmanv.  Oreinhow, 
102  U.  8.  672(26:  271J;  Louisiana  v.  Pilgbtirv. 
105  U.  S.  8U1  <26:  1098),  and  cases  cilt-d: 
Walker  r.  Whitehead,  83  U.  S.  16  Wall,  814 
(21:  857). 

Tbe  grant  of  state  aid  was  not  rcpoiilcd  br 
the  Acts  of  1874,  in  such  way  as  to  l;ikf  away 
the  rijrhl  clainiL'd  herein  by  the  rehiior  iinil 
abolish  the  dutv  impoaed  on  the  re-ipoudeoL 

WalUr  V.  WhiU  haii,  83  U.  S.  16  Wall.  314 
(21:  357);  Von  J/offuuta  v.  Quincy,  71  U.  S  4 
Wall.  535  (18:  i'S-h. 

As  to  tbe  contract  rights  of  relator  nccjuired 
in  1871  under  bonds  issued  in  1809  an  l  isJO, 
no  provision  of  the  Coustilutioii  of  Itjiy  can 
have  any  legal  effect  to  impair  the  ssime. 

White  V.  Hart.  80  U.  S.  13  Wall.  (;4(i  (20: 
685);  JIartman  v.  Orcenhoio,  102  I'.  S  fiT3  (2'1: 
271);  Louisiana  v.  PiUhitry,  10-1  U.  S  30U  ('^6: 
1098k  Wolff  v.  New  OrUaim,  loaU.  .S.  :i5s  (20: 
395);  State  v.  Nea  Orleans.  34  La.  Ann.  1149, 
36  La.  Ann.  637. 

Tbe  recitals  operated  a  complete  e^ioppol  in 
favor  of  the  bona  tide  purtlKistT  for  vuluc. 

MiTcer  County  v.  Uaekett,  68  U.  S.  1  Wull, 
83,  «t  (17:  548);  Miffr  v.  MtiscMinf.  68  U.  S. 
1  Willi.  393  (17:  5(i7);  Grand  Chi'fex.  Wiiie. 
gar,  82  U.  S.  15  Wnll.  353  f21 :  171).  AndfiHon 
Cbuntyv.  Deal,  113  U.  S.  227(23:  906);  Cohmn 
V.  Eai-es,  9,'  U.  8.  487  (23:  5f»0). 

Tbe  relator  has 

Ounn  V.  liin-ry,  82  U.  S.  13  Wall.  6ln  (21: 
212);  Edwardt  v.  Keartey,  86  U.  S.  595.  007 
(24;  793.  796). 

The  remedy  by  mandamus  npainst  tlie  audi- 
tor is  the  sole  renieily  to  comiu'l  bim  to  perform 
the  duties  attached  to  his  ollicc. 

State  V.  Nete  Orleans,  35  Ln.  Ann.  68;  Stnte  v. 
Iloriklon,  ^  Ann.  6S;  Parkirv.  Jt'-h,  rln-n, 
14  La.  Ann,  249;  State  v.  Janiet,  80  La.  Ann. 
861:  State  y.  Steele.  87  La.  Ann.  353;  State  v. 
Bnrke,  33  La  Ann.  009;  State  t.  Sccret-iru  of 
State,  32  La.  Ann.  5T9. 

The  enactments  subsequent  to  1871  are  un- 
CODStitulionu),  null  and  void. 

Fletcher  v.  Peck,  10  U.  S.  6  Cranch,  87 
ffl:  102):  Von  Hoffman  v.  Quiney,  71  U.  S  4 
Wall.  535  (18:  403);  fhitt  v.  Mnseatini;  75  U. 
S.  8  Wnll.  575  (19:  490);  QctprKe  v.  Dnh'inue 
68U.  S.  1  Wall.  175  (17:  520);  narr.mencr  v. 
louia  CoHuty,  70  U.  S.  3  Wail.  204,  303  (18: 
38.  41);  Coham  v.  Virginia,  10  U.  S.  6  Wheat. 
264  (5:  257). 

The  cases  of  Louisiana  v,  Junwl  and  Elli- 
ott v.  Wiltz.  107  U.  S.  713(27:  448).  are  not 
against  our  contention. 

Mr.^.4.SmgeKtn\  Alexander  Port^"  lUorm 
for  defendant  In  error. 

Mr.  Justice  Bradley  delivered  the  opinion 
of  the  court: 

This  ejise  arose  upon  a  petition  filed  in  tbe 
CItII  Distria  Court  for  tbe  Parish  of  Orleans 
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In  February,  1884,  by  the  New  York  Gaaranty 
and  lodenmity  Compaoy,  a  corporatioa  ot  New 
York,  as  relators,  in  the  name  of  tbe  State  of 
LouiaiaDa,  for  a  mandamua  to  compel  Alleo 
Jumel,  tbe  auditor  of  public  aoconnta  of  tbe 
State,  to  proceed  uoder  a  certain  Act  of  tbe 
Legislature,  passed  March  8,  1869,  to  require 
the  several  sheriffs  throughout  the  State  to  levy 
a  tax  sufllcieut  to  pay  the  interest  due  on  the 
state  bonds  authorized  to  be  issued  by  said  Act 
lo  aid  of  the  Mississit^  and  Hexican  Oulf 
Ship  Canal  Company.  Jumel  bavinr  been 
succeeded  in  office  by  Oliver  B.  Steele,  the 
latter,  on  application  of  the  relators,  was  sub- 
stituted as  deFendant  br  order  of  tbe  court. 
Steele,  in  answer  to  the  petition,  set  up, 
amongst  other  things,  that  taxation  is  an  act 
of  sovereignty  which  can  only  be  performed 
by  the  le^slative  department  of  tbe  govem- 
raaii  meot;  that  by  tbe  present  Constitution  and 
isaaj  of  LouiMana,  the  defendant,  as  auditor, 

has  no  power  to  raise  said  tax;  th&t  tbe  Act  of 
1869,  referred  to,  has  been  repealed  by  an  Act 
(No.  8>  passed  in  1874;  and  that  by  another 
Act  (No.  06)  of  1874  tbe  respondent  and  all 
otiier  officers  of  tbe  State  are  prohibited  from 
complying  with  the  mandamus,  and  deprived 
of  all  power  and  authority  to  assess,  collect  or 
enforce  tbe  payment  of  the  tax  asked  for  by  the 
relator,  and  the  court  is  prohibited  from  enter- 
taining jurisdiction  of  the  suit. 

The  7tb  section  of  the  Act  of  1889,  which 
the  relators  seek  to  have  executed.  Is  as  follows: 


There  is  no  quesUon  but  that,  hj  constitu- 
tional and  legislative  enactment  of  tbe  State 
of  Louisiana,  tbe  above  provisions  of  the  Act 
of  1869  have  been  repealed  and  abrogated;  and 
that,  as  set  forth  in  the  answer,  tbe  auditor  has 
no  longer,  under  tbe  state  lavs,  any  power  lo 
execute  tbem.   Tbe  contention  of  Uie  relators 
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is  that  tbe  Bepealing  Acts,  and  all  Acts  abro- 
gating tbe  provision  made  by  the  Act  oi  1860 
m  favor  of  the  bondholders,  are  uoconstito- 
tional  and  Told,  as  impairfne  the  obUgation  ui 
tbe  contract  Conceding  ibis  to  be  true,  tbt 
objection  still  remains  tbat  this  is  virtually  a 
suit  »ainst  tbe  State.  Tbe  aaditor  Is  sued  la 
his  official  capacity,  and  it  is  sought  to  compel 
him  to  act  in  that  capacity  in  order  to  raise  tbe 
tax  in  question,  contrary  to  subsequent  legis- 
lation and  tbe  present  laws  of  the  State.  The 
case  is  clearly  within  tbe  principle  of  tbe  de- 
cisions la  Louisiana  v.  Jumd,  107  U.  8.  711 
[27:  44S];  CunniT^ham  v.  Jfaeon  Bruns- 
wick R.  Co.  109  if.  S.  446  [27  :  9921;  Rai^ 
V.  SfrntJiffrn,  117  U.  S.  52  [29:  8051;  Re  A$et% 
123  U.  S.  443  [31:  216],  and  JV'ortA  Carolina 
V.  Temg^e  [ante,  p.  8491,  just  decided. 

7i«Jui^fmmt  of  the  Suprenu  Ooutt  qf  Louis- 
iana u  <n§irm«d. 


THE  BELL'S  GAP  RAILROAD  COU-  ttSt] 
PANY.  Bff.  in  Err., 

V. 

THE  COMMONWEALTH  OF  PENNSYL- 
VANIA. 

(See  aa  Reporter's  «d.a!-»a> 

Federal gve$tion — motion  to  dinmin — taxon  COT' 
porate  seeuritie»~14th  Constitutional  Amend- 
nunt— intention  of— Pennsylvania  method  ef 
taxation— noHee— due  proem  ef  law— jwy- 
ment  ef  tax  bjf  corporation. 

L  The  objection  to  a  tax  that  It  Is  taking  property 
witliQUt  due  process  of  law,  and  ctenies  to  the  tax- 
payers tbe  equal  protection  of  the  lawa,  raiaee  a 
question  under  the  OonetltutlOD  of  the  Uolt«d 
Statee,  and,  where  the  questfoo  was  neoeesarily  1d- 
volved  in  the  final  decision  of  the  ease,  the  writ  of 
error  oaanot  be  dismissed. 

2.  Where  the  state  court  does  not  seem  to  havt 
expreflslr  passed  upon  tbe  federal  questtm.  al- 
though It  waa  dearlj  In  tbe  record,  there  Is  color 
for  making  the  motion  to  dtsmta. 

a  An  aaeeesment  of  a  tax  of  three  mtUi  upon  tbe 
nominal  or  face  value  of  corporate  aeouritlea.  In* 
Btead  of  aneealng  upon  tbe  actual  value,  li  not  a 
dlacrlmlnation  wbiob  tbe  State  la  not  oompeteDt  to 
make,  where  all  corporate  seoutltles  are  aublect  to 
tbe  same  regulation. 

4.  Tbe  provision  In  tbe  ZITtb  Ameodmrnt,  that 
no  State  shall  deny  to  any  petaon  the  equal  protoo- 
tloa  of  the  laws,  does  not  prevent  a  State  from  ad* 
Justing  Its  system  of  taxation  In  all  proper  and 
reasonable  ways,  nor  compel  tbe  Statsa  to  adopt  aa 
Iron  rule  of  equal  taxation. 

6.  Tbe  XITtb  Amendment  Intended  ooly  tbat 
equal  protecUon  and  seourltr  diould  bo  glTes  to 
all  under  lUn  droumotaooea,  and  that  no  greater 
burdens  should  be  laid  upon  ooe  than  are  laid  npos 
others  In  tbe  same  calling  and  condition. 

8.  The  method  of  asseaslng  thetaxloqueatloiLea 
the  faoe  value  of  corporate  eeonritlea  in  Penncyt* 
vmnia,  is  not  violative  of  the  XITth  AmendmnU  to 
tbe  OcKistltuttoo. 

7.  The  process  of  taxation  does  not  require  tkt 
■ame  kind  of  notice  as  is  required  in  a  suit  at  law. 
It  Involves  no  vlolath»  of  due  prooeas  of  taw  wbsa 
it  la  executed  aooordtog  to  ouatomary  fame  eat 
estatdlabed  usagea. 

&  The  oorporatkn  Is  not  taxed  tor  piopesly  » 

IM  C.8. 


"Sec.  7.  Be  it  further  enacted,  etc.,  Thai  in 
order  to  provide  a  fund  for  the  semi-annual 
payment  of  interest  upon  tbe  bonds  issued  in 
accordance  with  this  Act,  and  the  final  re- 
demption of  said  bonds,  should  the  Mississippi 
and  Mexican  Gulf  Ship  Canal  Company  fail  to 
meet  the  obligations  set  forth  in  the  fourth  and 
sixth  seel  ions  of  this  Act,  when  the  deficit  in 
inierest  to  the  year  1879  (one  thousand  eight 
hundred  and  seventy-nine),  or  tbe  deficit  and 
tbe  annual  instalmcntof  thirty  thousand  dollars 
(|SO,OC0)  from  that  date  to  the  final  redemption 
of  said  bonds,  shall  have  reached  tbe  sum  of 
one  hundred  thousand  dollars  ($100,000),  and 
as  often  thereafter  as  tbe  said  deficit  shall  have 
reached  that  sum,  the  auditor  is  hereby  directed 
to  determine,  by  accurate  calculation,  what 
rate  of  taxation  on  tbe  total  assessed  value  of 
all  movable  and  immovable  property  in  the 
State  will  be  suffldent  for  tbe  purpose  of  pay- 
ing said  deficit  In  interest  or  annual  instalments, 
or  both,  and  it  shall  also  be  his  duty  to  notify 
the  several  sheriffs  and  tax  collectors  of  tbe 
rate  of  taxation  as  ascertained  and  fixed  for 
the  purpose  aforesaid;  and  said  tax.  as  ascer- 
tained aod  fixed,  to  hereby  levied  upon  all  the 
movable  and  Immovable  property  ibat  may  be 
aaseased  in  this  State;  and  it  shall  be  tbe  dutv 
of  tbe  several  aberiffs  and  tax  collectors  to  col- 
lect said  tax,  and  the  collection  of  tbe  same 
shsill  be  enforced  as  the  law  provides,  or  may 
berotfter  provide,  for  the  collection  of  taxes. 
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doa  not  own,  where,  aa  the  debtor  of  Its  bond- 
botdort,  holding  money  In  Its  hands  for  their  dm, 
■uunely,  the  interest  to  be  paid,  It  to  merel7  required 
to  par  out  of  tblA  fund  the  proper  tax  due  on  the 
aeouritr.  The  tax  la  od  the  bondholder,  not  on  the 
ourpomtlon. 

[No.  t497.] 

Submitted  Jan.  t7, 1890.  Decided  Mar.  10, 2890. 


IN  ERROR  to  the  Supreme  Court  of  Penn- 
sylvania to  review  a  judgment  in  favor  of 
the  CommoDwealtb  for  the  amount  of  tax  oo 
bonds  of  tbe  plaintiff  in  error  owned  by  reai- 
dentfl  of  Pennsylvania  and  reversing  tbe  decis- 
ion of  tbe  Court  of  Common  Pleas  of  Dauphin 
County. 

Oo  motions  to  (1)  revoke  the  atloeatur  and 
quHSh  tbe  writ  of  error,  (2)  dismiss  the  cause 
and  (3)  affirm  tbe  judgmeot  below.  Affirmed, 

Tlie  facts  are  stated  in  tbe  opiuion. 

Metsra.  John  F.  Sanderson,  J)eputj/  Atty- 
Geii.,  nod  William  S.  Kirkpatriek,  Atty- 
Gen.,  for  plaintiff  Id  error,  In  support  of  mo- 
tion: 

To  give  tbis  court  Jurisdiction  because  of  a 
denial  by  n  state  court  of  any  right  uoder  the 
CoDsiitution,  it  must  appear  that. such  right 
was  claimed  and  that  tbe  decision  was  against 

tbe  debt. 

Spii^t  V.  lUinoin.  123  TJ.  8.  131,  181  (81:  80 
«1);  Brooke  v.  Miwouri,  124  U.  S.  894 fSl;  4/)4)- 
Cf<appea  V.  Bradshaw,  128  U.  8.  188  f32:  380). 

In  this  case  no  matter  of  law  or  fact  appears 
«f  record  by  points  submitted  or  by  bills  of  ex- 
ception. 

Com.  V.  Lelagh  Valley  R.  Co.  104  Pa.  97; 
Miller  v.  Dunlap  (Pa.)  12  Cent.  Rep.  184. 

Tbe  motion  to  affirm  is  baaed  upon  the  set- 
tled doctrine  of  the  court  that  a  cause  ought 
not  to  be  held  for  argument  where  tbe  federal 
question,  on  which  jurisdictioo  depends,  was 
manifestly  decided  rli^bt. 

Eastern  Trana.  Live  v.  Cooper,  99  U.  S  78 
(25  :  382);  Micas  v.  WiUiam,  104  U.  8.  556  (20- 
843);  Swope  V.  Leffijigioell,  105  U.  8.  8  (26: 989); 
New  Orleans  Ine.  Co.  v.  Aliro  County,  112  U. 
S.  606  (28: 809);  Churefi  v.  Keleey,  121  U.  S.  282 
<80:  960);  Arrow»mit/i  v.  ITarmoning,  118  U.  S. 
194  (30:  243);  Spiee  v.  Illirtoie,  123  U.  S.  181 
(81:80);  Watsion  v.  Netin,  128  U.  8.  678(32- 
644).  ^ 

Thft  Legislature  has  rightfully  fixed  the  rate 
•nd  no  assessment  or  valuation  la  required  to 
ascertain  the  amount  of  tbe  tax. 

Dollar  fiav.  Bank  v.  U.  S.  86  U.  S.  19  Wall 
287.  240  (22:  80,  82);  Kinff  v.  K  A  99  U  S 
289  (25:  373);  V.  8,  v.  Brie  R.  Co.  107  U.  8.  1 
(27:885);  {/,  8.  v.  Ferrary,  93  U.  8.  625  (23: 
832);  Nat.  Bank  v.  Com.  76  U.  8.  9  Wall.  863 
(19: 701). 

In  such  case  no  notice  or  faearic^  is  required. 

Hagar  v.  Reclamation  Diet.  Ill  U.  B.  701. 
709(28:569,  571). 

There  is  no  violation  of  a  contract  arising 
from  tbe  deduction  of  the  tax  from  the  obliga- 
tion by  tbe  debtor  acting  as  a  collector  of  Uie 
tax. 

HaigM  t.  Pitttltura,  Ft.  W.  d  C.  B.  Co.  78 
U.  B.  6  Wall.  15(18:818)  XJ.8.  t.  Baitimon  A 
O.  A  a».  84  tJ.  8. 17  Wall  828  (21:697). 

Tbe  rtate  taws  furnish  a  remedy  to  the  bond- 
holder. 

Bangn'$  App.  109  Pa.  7». 
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Tbe  existence  of  this  equitable  remedy  an- 
swers the  objection  made. 

MeMilUn  v.  Andereon,  95  U.  8.  87  (24: 835); 
ArroKtmith  v.  JBdrmoninq,  118  U.  8.  194  (tO: 
248);  Davideon  v.  New  Orleane,  06  U.  &  97 
(24: 616). 

The  federal  questions  sought  to  be  litigated 
do  not  relate  to  tbe  rights  of  tbe  plaintiff  io 
error  (the  tax  collector),  but  to  those  of  tbe 
bondholder '(the  taxpayer).  Tbe  parties  bear 
this  rclatioo. 

Maltby  v.  Reading  d  O.  B.  Co.  IQ  Th.  140; 
Com.  V.  Le/tigh  Vatletf  B.  Co.  104  Pa.  89;  Com. 
V.  Delaware  Div.  (kintd  Cb.8L.  R.  A.  798,  138 
Pa.  594. 

Tbe  title,  right,  privilege  or  immunity  set  up 
uoder  the  Constitution  of  the  United  States 
must  he  set  up  by  the  party  for  himself,  not 
for  a  third  person. 

Otcinga  v.  Norwood,  9  U.  8.  5  Cninch,  844 
(8: 120);  Montgomery  v.  Hernandez.  25  U.  8. 12 
Wheat.  129  (0:575):  Hendereon  v.  Tennessee  51 
U.  8.  10  How.  311  (18:434):  Hale  v.  Gaines,  63 
U.  8.  22  How.  144,  160  (16:264,  269);  VeriJen 
T.  Cokman.  66  U.  S.  1  Black.  472  (17:161); 
AvOin  T,  Bo$ton,  74  U.  8.  7  Wall.  691  (19: 224): 
£0)1?  V.  Converge,  91  U.  8.  105  (23:233);  MilUr 
V.  Laneaater  Bank,  106  U.  8.  54i  (27: 2S9). 

Mr.  Jamea  W.  DC.  NewUn,  for  defendant 
In  error,  in  opposition: 

The  federal  questions  were  raised  in  the  state 
courts. 

Murray  v.  Charletton,  96  U.  8.  432  (24: 7fi0); 
Croicell  V.  Randell,  85  U.  S.  10  Pet.  868 
(9:458). 

Tbe  appellant  bad  a  right  to  raise  tbe  federal 
questions  for  its  own  benefit. 

State  Taxon  Foreign-Held  Bonds,  82  U.  8.  IB 
Wall.  800  (21:179). 

Tbe  tax  is  void  for  want  of  notice  to  the 
bond-owner. 

Pfiiladelphia  t.  Miller.  49'  Pa.  448;  Cooley, 
Taxation,  265,  266;  Imuranee  Co.  v.  Yard,  17 
Pa.  333;  Thomas  v.  Gain.  35  Micb.  155,  24  Am. 
Rep.  535;  S^n  Mateo  Covnty  v.  SoutJinn  Pac. 
R,  Co.  13  Fed.  Rep.  722;  Vienne  v.  McCarty.  1 
U.  S.  1  Dall.  155  (1: 79);  Davidson  v.  New  Or- 
leans, 96  U.  S.104{24:619>;  Hagar  v.  Reclama- 
tion Diht.  tU  IT.  S.  709  (28:672);  South  Nash- 
ville  St.  R.  Co.  V.  Momne,  2-L.  R  A.  87 
Teon.  406. 

The  tax  is  void  for  want  of  an  assessment, 
Stvart  V.  Palmer,  74  N.  Y.  188. 
Legislature  cannot  prescribe  artificial  valua* 
tion. 

Atlantic  dN.CB.  Oo.^,  Carteret  County, 
76  N.  C.  475. 

On  Ibis  point  and  want  of  "  due  process  of 
law  "  under  the  Fourteenth  Amendment  to  the 
Constitution  of  the  United  States,  the  following 
cases  are  referred  to: 

Brown  v.  Hummel,  6  Pa.  90;  Dartmouth 
College  Case,  17  U.  8.  4  Wheat  681  (4:645); 
Stuart  V.  Paljner.  74  N.  Y.  191;  HoUts  v.  Tip- 
ion  County,  1  West  Rep.  589,  103  Ind.  57S; 
Hurtado  v.  California.  110  U.  8.  535  f38;288): 
Re  Lake,  40  La.  Ann.  142;  Strode  v.  Washer,  17 
Or.  60;  Hutson  v.  Woodbr^  PtoUetion  Diet, 
79  Cal.  90;  Banta  Clara  Qmnty  t.  Souihem 
Pac  \B.  Co.  18  Fed.  Rep.  488;  Pe«jHs  t.  Hast- 
ings,  89  Cal.  449;  State  v.  Eastabrook,  8  Ner. 
179;  2>ani>iae  v.  Shelton,  70  Ta.  826;  AsmsOamt 
\Board  T.  AbOama  Cent.  &  Ol  08  Ak.  BSl; 
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PuJcard  V.  PuUman  Southern  Gar  Co.  117  U.  S. 
48  (29: 788):  iMe  t.  Latkrop,  8  Colo.  406. 

Tbe  tax  u  tom,  because  It  impairs  the  cor- 
poratiou's  obligations  to  its  creditors. 

Murray  v.  Charleston,  96  U.  S.  482  (24:  760); 
Eartman  v.  GreenAow,  102  U.  S.  683  (26:276). 

Leave  was  granted  to  counsel  in  other  cases 
to  file  briefs. 

Me»ari.  Wm.  B.  Lamberton  and  Oeo.  R.  Kaer- 
eher  filed  a  brief  for  North  PeDDsytvanla  Rail- 
road CompoDT. 

Meatra.  M.  S.  (^nitatdand  WajineliaeVeagh 
filed  a  brief  for  W.  W.  Jennings. 

Mr.  M.  E.  Oljnttead  filed  a  brief  fw  Dela- 
ware Division  Canal  Co.  and  others. 

Mr.  Justice  Bradley  delivered  the  opinion 
of  the  court: 

Motion  is  made  in  this  case  to  revoke  tlie 
atloeatur  of  the  writ  of  error,  and  to  quush 
I2S4]  the  writ,  and,  in  tbe  alteroative,  to  affirm  tbe 
judgment.  The  first  motion  is  based  on  the 
assumption  that  tbe  writ  was  improperiy  al- 
lowed bv  the  judge,  and  questions  tbe  pro- 
luiet;  of  his  action.  It  Is  prob&ble  that  the 
counsel  who  makes  tbe  motion  does  not  Intend 
it  in  that  sense,  but  is  merely  unfamiliar  with 
the  practice  of  this  court,  by  which  the  ordi- 
nary proceeding  to  vacate  a  writ  of  error  is  a 
motion  to  dismiss  it. 

Id  tbe  preseot  case  we  think  that  the  writ 
was  demandable,  and  cannot  be  dismissed,  as 
will  more  fully  appear  from  the  ftdlowing 
statement: 

By  the  law  of  Pennsylvania  all  moneyed  se- 
curities are  subject  to  an  annual  state  tax  of 
three  mills  on  the  dollar  of  tbeir  actual  value, 
except  bonds  and  other  securities  issued  by 
corporations,  which  are  taxed  at  three  mills  on 
the  dollar  of  the  nominal  or  par  value.  If  the 
treasurer  of  a  corporation  fails  to  make  re> 
turn  of  its  loans,  as  required  by  law,  tbe  au- 
ditor-general makes  out  and  files  an  account 
agaiost  tbe  company,  charging  it  witb  tbe  tax 
supposed  to  be  due.  This  account,  if  approved 
by  tbe  state  treasurer,  is  served  upon  the  cor- 
poration, which  must  pay  the  tax  within  a 
specified  time,  or  show  good  cause  to  the  con- 
trary. If  it  objects  to  the  tax,  it  is  authorized, 
in  common  with  all  others  who  are  dissatisfied 
wirb  tbe  auditor's  stated  accounla,  to  appeal 
to  the  court  of  common  pleas  of  the  county 
where  the  seat  of  government  is  (at  present 
Daupliiu  County),  which  appeal  is  served  on 
the  auditor-genentl,  and  by  him  transmitted  to 
the  clerk  of  said  court,  to  be  entered  of  rec- 
ord, subject  to  like  proceedings  as  in  common 
suits.  A  decIaratioD  is  then  filed  on  the  staled 
account  in  behalf  of  the  Stale,  and  the  cause 
is  regularly  tried. 

In  the  present  case,  on  failure  of  the  Com- 
pany (The  Bell's  Oap  Kailroad  Company)  to 
make  return  except  under  protest,  the  auditor^ 
general  made  out  an  account  against  It,  con- 
taining  the  following  cbaige: 

"Nominal  value  of  scrip,  bonds 
and  certificates  of  indebtedness 
owned  by  residents  of  Pennsyl- 
wia,  $(»».000— tax  three  mOls  $1,617  00" 

{X3S]  The  Company  thereupon  tendered  an  ap- 
peal, which  was  filed  in  the  Court  of  Common 
Pleas  of  Dauphin  County,  a  declaration  was 
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filed  on  tbe  part  of  the  State,  and  the  cause 
was  tried  by  the  court,  a  Jury  being  waived. 

Tbe  appeal  filed  by  the  corporation  (which 
was  the  basis  of  the  proceedings  Id  the  court} 
contained  eight  grounds  of  objection  to  thetax 
Most  of  these  objections  were  founded  upon 
the  Constitution  or  laws  of  Peuosylvaoia,  and 
need  Dot  be  noticed  here.  Tbe  second  objeo 
tion,  which  refers  to  the  Constitution  of  tb* 
United  States,  was  as  follows,  to  wit: 

"  II.  The  report  of  the  Company's  treasurer 

was  made  under  protest  and  does  not  consti- 
tute an  assessment,  and  the  tax  sought  to  be 
imposed  on  so  much  of  tbe  Company's  loans 
as  the  Commonwealth  claims  to  be  held  by  res- 
idents of  Peansylvanla  for  their  nominal  or 
face  value,  which  varies  from  tbemarket  value 
on  accouDt  of  tbe  differing  rates  of  Interest, 
etc.,  is  illegal,  and  the  said  tax  cannot  be  law- 
fully deducted  by  tbe  Company's  treasurer 
from  the  interest  payable  to  the  holders  of  said 
loans,  and  tbe  Commonwealth's  demands  con- 
travene section  one  of  the  XlVth  Amendment 
to  the  Constitution  of  the  United  States  for  tbe 
following  reasons:" 

Amongst  the  reasons  then  assigned  are: 

1.  That  tbe  nominal  value  of  the  bonds  la 
not  tbeir  real  value. 

2.  That  the  owners  of  tbe  bonds  bave  no 
notice,  aDd  no  opportunity  of  being  heard. 

S.  That  the  Company  U  taxed  ror  property 
It  does  not  own. 

4.  That  the  deduction  of  the  ux  from  tbe 
interest  payable  to  the  bondholders  is  takin" 
tbeir  property  without  due  process  oF  law,  and 
denies  to  them  tbe  equal  protection  of  the 
laws,  since  all  other  personal  property  In  tbe 
State  is  taxed  at  ita  actual  nlue,  and  upon 
notice  to  tbe  owners. 

The  seventh  objection  Is  as  follows:  "VIL 
Tbe  tax  is  void  as  impairing  tbe  Ciimpany's 
obligiitioD  to  its  creditors." 

On  the  trial  of  tbe  cause  the  State  offered  in 
evidence  the  slated  account,  and  the  plainillt 
io  error  offered  the  app^I  and  specification  of 
objections  and  an  affidavitof  Its  treasurer.  The 
court  of  common  pleas  decided  in  favor  of  the 
Company,  but  its  decision  was  reversed  00  IS36i 
writ  of  error  by  tbe  Supreme  Court  of  Penn- 
sylvania, and  jud^miHit  was  rendered  in  favor 
of  tbe  Commonwealth  for  $666,  being  the 
amount  of  tax  oa  bonds  shown  to  have  been 
owned  by  residents  of  Pennsylvania. 

It  cannot  be  denied  that  the  plaintiff  In  er* 
ror,  in  its  appeal  and  specification  of  objec- 
tions to  tbe  tax,  did  raise  a  question  under  tbe 
Constitution  of  the  United  States.  That  ques- 
tion remained  in  the  record  as  tbe  foundation 
of  tbe  procMdings  in  the  court,  and,  whether 
adverted  to  or  not,  was  neoessarilyinvolved  In 
the  final  decision  of  the  case.  We  think  it 
clear,  therefore,  that  the  writ  of  error  cannot 
be  dismissed.  Our  pnly  doubt  is  whether, 
under  our  Rules,  there  was  sufficient  color  for 
the  motion  to  dismiss  to  justify' us  in  consider- 
ing the  motion  to  affirm.  As,  however,  the 
Supreme  Court  of  Pennsylvania,  in  Its  opinion, 
does  not  seem  to  have  expressly  passed  iipcm 
the  federal  question,  although  it  was  clearly  In 
the  record,  we  may  consider  that' there  was 
color  for  naaklng  the  motion  to  dismiss. 
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On  the  merits  we  have  no  aeriotu  donbt 
1.  Agtothcaatemnmtof  the  tax  <tf  three  miUt 
vpon  ike  ncjninal  or  face  value  of  the  bonde,  in- 
ttead  of  aeteiting  it  vpon  Uu  actual  value.  This 
might  have  been  subject  to  questioo  under  the 
state  laws;  but  the  state  courts  have  upheld  the 
asseBsmeDt  as  valid.  We  are  to  accept  it, 
therefore,  aa  part  of  the  state  lysiem  of  taxa- 
tion, authorized  by  Its  Constitution  aod  laws. 
Then  bow  does  It'rioiate  any  provision  of  the 
Constitution  of  the  United  States?  It  is  con- 
tended that  it  violates  the  1st  section  of  the 
XlVth  Amendment,  which  forbids  a  State  to 
witlihold  from  any  person  the  equal  protection 
of  the  laws.  We  do  not  perceive  that  the  as- 
sessmeot  in  queslinn  transgresses  this  provls- 
loo.  There  u  no  unjust  discrimination  against 
any  persons  or  eorporatlnna.  The  presu  m  ptioo 
is  that  corporate  securities  are  worth  their  face 
value.  Besides,  the  person  that  holds  tliem  is 
not  affected  by  the  tax  unless  he  receives  his 
interest  from  which  the  tax  is  deducted.  So 
loDg  Hs  the  interest  is  paid  ihe  security  has  to 
him  full  productive  value;  when  It  is  not  paid 
he  pays  no  tax. 
f  jB37]  But,  be  this  as  It  may,  the  law  does  not  make 
any  discrimination  in  this  regard  which  the 
State  i&  not  competent  to  make.  All  corporate 
securities  are  subject  to  the  same  regulation. 
The  provision  in  the  XlVtb  Amendment,  that 
no  State  shall  deny  to  any  person  within  its 
JnrbdictioD  the  equal  protection  of  the  laws, 
was  not  intended  to  prevent  a  State  from  ad- 
justing its  system  of  taxation  in  all  proper  and 
reasonable  ways.  It  may,  if  it  chouses,  ex- 
empt certain  classes  of  property  from  any  tax- 
ation at  all,  such  ascburcbes.  libraries  and  the 
property  of  charitable  institutions.  It  may 
impose  different  specific  taxes  upon  different 
trades  and  professions,  and  may  vary  the  rates 
of  excise  upon  various  products;  it  may  tax 
real  estate  and  personal  properly  in  a  different 
manner;  it  may  tax  visible  property  only,  and 
not  tax  securities  for  payment  of  money; 
It  mar  allow  deductions  for  Indebtedness!,  r.r 
not  allow  tiiem.  All  such  regulations,  and 
those  of  like  character,  so  long  as  they  proc-  i-il 
within  reasonable  limits  and  general  usai^f, 
are  within,  the  discretion  of  the  State  Legit^iit- 
ture,  or  the  people  of  tbe  State  in  framingtheir 
Constitution.  But  clear  and  hostile  discrimi- 
nations against  particular  persons  and  classes, 
especially  such  as  are  of  an  unusual  character, 
unknown  to  the  pracUce  of  our  govern  mentit, 
might  be  obnoxious  to  the  constitutional  pro- 
himtion.  It  would,  however,  be  impraciicnh!'? 
and  unwise  to  attempt  to  lay  down  any  grn- 
aral  rule  or  deflnitioo  on  the  subject,  tliut 
would  include  all  cases.  They  must  be  de- 
cided as  they  arise.  We  think  that  we  are 
safe  in  saying  that  the  XIV th  Amendmeut  wbs 
not  intended  to  compel  the  States  to  adopt  an 
iron  rule  of  equal  taxation.  If  that  were  its 
proper  construction,  it  would  not  onl^  super- 
sede all  those  constitutional  provisions  and 
laws  of  aome  of  the  States,  whose  object  is 
to  secure  equality  of  taxation,  and  which 
-  are  usually  accompanied  with  qualiflcatlons 
deemed  material;  but  It  would  render  nuga- 
tory thO!ie  dtscriminations  which  tbe  best  in- 
terests of  society  require,  which  are  necessary 
for  the  encouragement  of  needed  and  useful 
industries,  and  the  discoaragement  of  Intem- 
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pennce  and  Tfce,  and  which  ererr  State,  In  one 
form  or  another,  deems  it  expedient  to  adopt. 

The  general  purpose  and  scope  of  the  XlVtb 
Amendment,  and  the  general  qualifications 
necessary  to  be  applied  to  it,  are  well  stated  in 
Barbier  v.  GonnoUy,  118  U.  S.  27,  31  [28:  928. 
0241.   ^i"-  Field,  in  delivering  tbe 

opinion  of  the  court,  there  said:  "  The  XlVth 
Amendment,  in  declaring  that  no  '  State  shall 
deprive  any  person  of  life,  liberty  or  property 
without  due  process  of  law,  nor  deny  to  any 
person  within  Its  jurisdiction  the  equal  protec- 
tion of  the  laws,'  uodoubtedly  intended  not 
only  that  there  should  be  no  arbitrary  depriva- 
tion  of  life  or  liberty,  or  arbitrary  spoliation  of 
property,  but  that  equal  protection  and  security 
should  be  given  to  all  under  like  circumstances 
in  the  enjoyment  of  their  personal  and  civil 
rights;  that  all  persons  should  be  equally  enti- 
tled to  pursue  their  happiness  and  acquire  and 
enjoy  property;  that  they  should  have  like  ac- 
cess to  tbe  courts  of  the  country  for  the  protec* 
tion  of  their  persons  and  their  property,  th» 
prevention  and  redress  of  wrongs  and  the  eo- 
lorcemeot  of  rontracts;  that  no  impediment 
should  be  interposed  to  tbe  pursuits  of  anyone 
except  as  applied  tothesame  pursuits  by  othen> 
under  like  circumstances;  that  do  greater  bur- 
dens should  be  laid  upon  one  than  arc  laid  upon 
others  in  tbe  same  calling  and  condition;  and 
that  in  the  administration  of  criminal  justice  no 
different  or  higher  punishment  should  be  im- 
posed upon  one  than  sucb  as  is  prescribed  to  all 
for  like  offenses.  But  neither  the  AmeDtlmcnt 
— broad  and  comprehensive  aa  it  is — nor  any 
other  amendment,  was  dusigned  to  interfere 
with  tbe  power  of  the  State,  sometimes  culled 
the  police  power,  to  preKcribe  regulations  to 
promote  the  health,  peace,  morals,  education 
and  good  order  of  the  people,  and  to  legislate 
so  as  tx')  increase  the  industries  of  the  Stale,  de- 
velop its  resources  and  add  to  its  wealth  and 
pr08|>erity. " 

With  due  regard  to  these  considerations,  we 
nre  clearly  of  opinion  that  tbe  method  of  aa> 
81  ^wiiif;  the  tex  in  question,  on  the  face  value  of 
t'<ti;H)nite  securities  in  PennAvIvauia,  is  not  vi- 
olative of  theXIVth  Amendment  to  the  Con- 
stiliitioii. 

'Z.  Ah  to  front  of  notice  to  the  ownern  of  the 
f>i)nils.  What  notice  could  they  have  wbleh  tbe 
!:iw  does  not  give  them?  They  know  that  their 
iKtitdsaretobe  assessed  at  thrar  face  value,  and 
tljHl  a  tax  of  three  mills  on  the  dollar  of  that 
vnlue  will  be  imposed;  and  that  they  will  only 
Ih'  reiiuired  to  pay  this  tax  when,  and  as,  they 
rf  'i't^ivc  tbe  interest.  If  tbe  State  may  asaeas 
;  Lbe  lax  upon  the  face  value  of  the  bonda,  notice 
i  in  pais  is  not  necessary.  We  think  that  there 
is  nothing  in  this  objection  which  shows  any 
infraction  of  the  Federal  Constitution,  It  u 
urged  that  it  is  a  taking  of  the  bondholder's 
property  without  due  process  of  law.  We 
must  confess  that  we  cannot  see  it  in  this  light. 
The  process  of  taxation  does  not  requite  the 
same  kind  of  notice  as  is  required  in  a  suit  at 
law,  or  even  in  proceedings  for  taking  private 

Property  under  the  power  of  eminent  domain, 
t  involves  no  violation  of  due  process  of  law 
when  it  is  executed  according  to  customary 
forms  and  established  usages,  or  in  subordinu- 
tioD  to  the  principles  whicli  underlie  tliciii. 
We  see  nothing  in  tlK  procesaof  taxation  com- 
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plained  of  which  Is  obnoxious  to  constitutional 
objectioQ  OQ  this  score.  Stockholders  in  the 
national  banks  are  taxed  in  this  way,  and  tbe 
method  has  been  sustained  bv  the  express  decis- 
lOD  of  this  court.  Nationai'Bank  t.  Kentveky, 
76  U,  8.  9  Wall.  853  [19:  701]. 

S.  That  the  corporation  it  taxed  for  property 
it  does  mi  own.  This  objection  is  doI  true  in 
poiut  of  fact.  Tbe  corporaiion,  as  tbe  debtor 
of  its  bondholders,  holding  money  in  its  hands 
for  Iheir  use,  namely,  tbe  interest  to  be  paid,  is 
merely  required  to  pay  to  the  Commocwealtb 
out  of  this  fund  the  proper  tax  due  on  the  se- 
curity. The  tax  Is  on  the  bondholder,  not  on 
the  corporation.  This  plan  is  adopted  as  a 
matter  of  convenience,  and  as  a  secure  method 
of  coUectiog  the  tax.  That  is  all.  It  injures 
no  party.  It  certainly  does  not  infringe  the 
Constitution  of  tbe  United  States  by  making 
one  party  pay  the  debts  and  support  the  just 
burdens  of  another  party,  as  is  implied  in  tbe 
obieclion. 

The  other  objecUons  are  embraced  in  those 
wbich  we  baveuieady  considered,  and  need  no 
further  notice. 

We  would  say,  in  conclusion,  that  there  are 
several  decisions  of  this  court  which  virtually 
dispose  of  most  of  tbe  questions  involved  in  tbe 
present  case.  We  refer  particularly  to  National 
Bank  V.  Sentvek}/,  76  U.  S.  9  Wall.  353 
£240]  [10:  tOi];  Dollar  8ating»  Bankv.  United  States, 
86  0.  S.  19  Wall.  227.  240  [22  :  80,  88J;  King 
T.  United  Rtatet,  99  U.  8. 229  [25  :  378];  Engar 

Seelamatitm  Ditt.  Ill  U.  8.  701  |S8:  569" 
BaviiUon  v.  New  OrUant,  96  U.  8.  97  [24:  6l6 
WaUton  V.  Nevin,  128  U.  S.  578.  581  [32;  544. 

The  motion  to  ditmits  the  wit  of  error  is  de- 
nied, and  the  judgment  of  the  Supreme  Court  of 
Ptnnaylvania  it  affirmed. 


[240]  THB  OITT  OF  CHESTER,  Bff.  <n  Err., 

V. 

THE  OOMMONWEALTH  OF  PENN- 
SYLVANIA. 

CSaeB.  C  Betwrter's  eO.  ML) 

Tbta  oane  Is  sbnUar  to  that  of  Ttu  Bell'i  Gap  RaS- 
rood  Company  v.  The  CommonweaUh  of  Pemutfi- 
vanla^  aiU^  p.  9K,  and  Ig  gorflnied  by  the  deoto- 
lon  in  that  oaae. 

[No.  1498.1 

Submitted  Jan,  S7>  ISSO.DeeUM  March  iO,  1890. 

P\  ERROR  to  the  Supreme  Court  of  the  State 
of  Penn^lvania  to  review  a  judgment  In 
favor  of  the  Commonwealth  for  tbe  amount  of 
certain  taxes  and  reversing  a  judgment  of  the 
Court  of  Common  Pleas  oi  Dauphin  County  in 
■aid  State. 

On  motion  to  dismiss  or  afflmL  A^trmed. 

Mettrt.  Jobn  F.Sanderson.  Deputy Atty- 
Oen.,  and  William  8.  Kirkpatrlek,  AUy- 
Oen.f  for  motion. 

Jfr.  JajBM  W.  M.  N«wUa  in  opposition. 

Jfr.  Jvfdjpf  Bradlaj'  dellTered  Oie  opinion 
«ff  the  court: 

Tbii  case,  so  far  as  any  federal  question  Is 
concerned,  ii  slndlar.  In  all  sabstantlal  respects, 
to  that  of  7X«  Btffa  Gap  Baibvad  Company  f, 
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The  Commonioealtk  of  PennayUania,  just  de- 
cided [ante,  p.  892],  and  must  be  governied  by 
the  decision  in  that  case. 

The  moUon  to  ditmitt  the  writ  qf  error  it  at- 
nied,  and  thaJvdffmMU  nf  the  Supreme  Court  ^ 
Ptnnti^nia  it  ^firmed. 


JOSIAH  H.  DbWITT  etax.,        in,  Err.,  [306] 

JOSEPH  H.  BERRY  m 
(See  S.  a  Reporter's  ed.  aOMU.) 

Written  contract  cf  tale  of  goodt—parol  evi- 
dence of  warranty,  not  admissible— proof  of 
euttom— varying  contract  by  jxirot  etridenee — 
implied  warranty,  when  dees  not  etiet — mean- 
ing of  words— special  warranty— 'orat  testi- 
mony of  previout  converiation. 

1.  Where  the  oontraot  ot  aale  of  ffonda  la  In  writ- 
ing and  contalna  no  warraDty,  perot  evtdeace  ta 
not  admissible  to  add  a  warrant}-;  nor  where  tlie 
written  contract  contains  a  warranty. 

2.  A  written  and  express  coDtract  coDOOt  be  oon- 
trolled  or  varied  or  contradlctad  bj-  a  usage  or 
custom. 

8.  While  parol  evidence  Is  sometlnaea  admissible 
to  explain  such  terms  In  thb  contract  m  ore 
doubtful.  It  Is  not  admMble  to  contradict  what 

is  plain,  or  to  add  new  terms. 

4.  An  express  warranty  of  quality  excludee  any 
implied  warranty  that  the  articles  sold  were  mer- 
chantable or  fit  for  their  intended  use. 

K.  VHiere  there  is,  on  the  sale  Ot  goods,  an  express 
warranty  of  Quality  in  terms  and  a  sample  daliv- 
ered  and  accepted  sbuwlng  the  qnallty,  no  Im- 
plied warranty  exists. 

6.  If  a  party  seeks  to  make  out  that  certain  worda 
used  in  a  contract  have  a  different  acoeptattOD 
from  their  ordinary  seose  be  must  prove  It  bf 
clear,  distinct  and  irrealstible  evidence. 

7.  Where  the  terms  of  the  contract  were:  "These 
goods  to  be  exactly  the  same  quality  as  we  make 
for  the  De  Witt  Wire  Glotb  Company  and  as  per 
sample  bbls.  delivered,**  the  goods  that  were  In 
taat  made  tor  the  last-named  oompany,  not  what 
were  agreed  to  be  made,  were  the  standard. 

8.  When  parties  have  put  their  engagement  tnto 
writlug.  In  such  terms  as  Import  a  legal  obliga- 
tion, without  any  unoertalntj.  It  Is  oonolnslvelr 
presumed  that  tbe  whole  engagement  was  re- 


Nora.— Oral  evidence  as  oppHooUe  to  written  eoi»- 
trocta  See  note  to  Bradley  v.  Wash.  eto.  Steam 
Packet  Co.  10:% 

At  to  parol  evidence  of  previom  ne^otkitioni,  when 
admWafUe  to  affeet  a  written  contract,  see  nota  to 
Union  Mut.  L.  Ids.  Co.  v.  Howry,  24:  874. 

At  to  eonstruetUm  of  wrttten  eontractt,  how  far  a 
queiUon  for  the  eoiut,  see  note  to  Ward  v.  U.  8.  Ks 
Tse. 

As  to  contracts,  ttieir  Merpretatton  and  vaUattn, 
see  note  to  Bell  v.  Bnieo,  11: 80. 

Oontraetuforjiame  delivery  of  0r>od*;ffnKfi  opHont.* 
wofferoontraets.  See  note  to  Irwin  v.  Wllllar.  IBc  flL 
to  Oomages  for  brtaehof  vmtraet  nfo^uta 
note  to  Shepherd  v.  Hampton,  4: 800. 

As  to  impUod  worrontv  aoaintt  latent  defeete,  and 
that  moRu/uctwrsd  article  it  Mfortts  purjxaee.  see 
nnu  to  Bulkier  v.  Honold,  IB:  0B8. 

Am  to  warranty  of  QuaUty;  breach;  rvsotsston;  oh- 
•ence  d/  /raid;  vmuIm*i  r«ni«lv.-aee  to  Pope  t. 
Allls,»:ML 
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dnoed  to  writlDgi  and  alt  oral  taiUiiHKijr  ot  a  pie- 
TfoM  ooaTOMtiOD  batman  tlwpartlMlaitiad- 
mWble. 

[No.  178.1 

Arffufd  Jan.  7. 8, 1890.  Decided  Mar.  17, 1890. 


IN  ERROR  to  the  Circuit  Court  of  the 
United  SUtes  for  the  Southern  District  of 
New  To^  to  review  a  judgment  in  favor  of 
plaintiiTs  for  the  amount  dtM  for  a  quaDtity  of 
varnish  sold  and  delivered  to  defendant.  Af- 
pmud.  ^ 

Statement  bj  Mr.  JutUee  Ttmmmn 
This  action  was  commenced  in  the  Marine 
Court  of  the  City  of  New  Yoit,  to  recover 
$1,687.51,  alleged  to  be  due  pUintlftB,  for  a 

3UAntlty  of  varnish,  eta,  sold  and  delivered  to 
efendants  between  November  9,  1881,  and 
rmMt    ^'■y  ^*       ^"^y  removed  Into  the 

l307]  Circuit  Court  of  the  United  8taf6s  for  the 
Southern  District  of  New  York,  on  the  petition 
of  the  defendants,  the  plaiotlfTs  being  citizens 
of'  Michigan,  the  defendants  citizens  of  New 
York,  and  the  amount  sought  to  be  recovered, 
ezclusive  of  coats,  exceeding  $.500, 

The  record  appears  to  contuin  aubsuntlally 
ell  tbe  evidence.  It  shows  tbe  material  facts 
to  be  as  follows: 

On  the  24tb  of  June,  1881,  a  contract  was 
made  between  the  parties  In  these  terms: 

■'  Brooklyn,  N.  Y..  June  24th.  1881. 

"  We  hereby  agree  to  deliver  to  Messrs. 
J.  H.  De  Witt  &  Son,  at  their  factory  in  Brook- 
lyn, in  N.  Y.,  eighty  (80)  barrels  of  japan  and 
twenty  (20)  barrels  of  varnish  within  one  year 
from  date,  these  goods  to  be  exactly  tbe  same 
quality  as  we  make  for  tbe  De  Witt  Wire  Cloth 
Company  of  New  York,  and  as  per  sample 
bbls.  delivered. 

"Turpentine  copal  varnish,  at  65c.  per  gal- 
lon. 

"  Turpentine  japan  dryer,  at  69c.  per  gal- 
lon. 

"Each  shipment  to  consist  of  eight  (8)  bar- 
rels japan  and  two  (2)  barrels  varnish,  to  be 
made  once  a  month,  commencing  September 
next. 

"  Terms  on  each  shipment,  six  months,  with- 
out interest 

"Berry  Brothers, 
"per  A.  Hooper,  Manager. 
'•We  hereby  accept  the  above  proposition. 

"J.  H.  De  Witt  &  Son. 
•'Brooklyn,  June  24th,  '81." 

At  tbe  time  stipulated,  tbe  defendants  In  er- 
ror. Benr  Bros.,  deltvered  the  proper  number 
ot  barrels  ot  varnish  and  of  dryer,  but  the 
plaintiffs  in  error  claim  that  the  dryer  did  not 
conform  to  the  oootract,  In  quality.  They  not 
only  resist  the  payment  of  a  balance  due  ot  the 
purchase  mon^,  but  also  present  a  cross-de- 
mand for  $17,500  for  alleged  breach  of  con- 
tract. The  precise  point  of  controversy  is  as  to 
the  relative  quantities  of  turpentine  ana  of  ben- 
ronai  ^  "'^  Aryer.  It  appears  that  plaiatiffs  in 
[3uoj  error  were  manufacturers  of  wire  gauze  for 
acreens,  etc.,  and  bought  the  dryer  to  use  in 
tbelr  factory,  and  that  the  plaiatiffs  in  error 
knew  of  these  facts.  The  japan  dryer  and  the 
copal  varnish  were  used  to  mix  with  the  paint 
that  was  put  on  wire  goods.  'Hie  process  was 
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that  the  wire  cloth  ran  through  a  trough  filled 
with  the  paint  so  mixed,  ancf  passed  between 
the  felt  rollers  into  a  dryine  chamber  heated  by 
steam  to  140  degrees.  At  the  farther  end  of 
such  chamber  the  cloth  passed  Into  tbe  cold 
air.  The  rolls  then  stood  four  or  five  days, 
after  which  they  were  rolled  Into  tight  rolls, 
wrapped,  and  put  into  the  storehouse.  The 
plaintiffs  in  error  allege  that  the  paint  and  var- 
nish, in  this  case,  were  adulterated  by  the  ex- 
cessive use  of  benzine  in  their  manufacture; 
and  that  for  that  reason  the  paint  did  Dot  ad- 
here to  the  wire  cloth,  bat  scaled  off. 

Plaintiffs  in  error  commenced  udng  the  dryer 
and  varnish  in  question  about  their  business  In 
August,  1881:  but  the  goods  prepared  with 
them  did  not,  in  the  ordmary  course  of  biul- 
ness,  reach  the  consumers  until  May,  1882.  It 
was  then  that  plaintiffs  in  error  first  discovered 
the  defect— the  composition  of  tbe  goods  being 
unknown  to  them,  and  only  discoverable  either 
by  a  chemical  analysis  or  by  tbe  results  of  use. 
In  the  fall  of  1882 'large  quantilies  of  the  wire 
cloth  were  returned  t)ecauBe  the  paint  came  off; 
and  tbe  balance  tbnt  plaintiffs  in  error  had  on 
hand  unsold  proved  to  be  unsalable  for  tbe 
same  reason,  and  bad  to  be  cleaned  off  and  re- 
painted; there  being  some  8,600,000  square  feet 
damafred  one-balf  cent  per  square  foot,  or 
$17,500. 

Plaintiffs  in  error  further  claim  that,  under 
the  contract,  the  defendants  In  error  were 
obliged  to  furnish  articles  of  a  nade  that  com- 
mercially answered  to  the  descnptioo  of  "  tur- 
pentine copal  varnish,"  and  "turpentine  japan 
dryer;"  and  that  such  grades  were  commer^ 
cially  known.  That  tbe  articles  so  known  con- 
tain  either  very  tittle  or  no  benzine,  and  are 
made  of  turpentine;  whereas,  if  made  of  ben- 
zine, without  turpentine,  they  are  called  In 
trade  a  "  benzine  copal  vamisb,"  and  a  "  ben- 
zine japan  drver;"  and  if  they  contain  half  ben- 
zine and  half  turpentine,  they  are  callol  a 
"  turptentine  and  benzine  japan  dryer,"  or  a 
"turpentine  and  copal  varnish."  They  claim  (809] 
further  that  tbe  defendants  in  error  bad  fraud- 
ulently sulwtitut&l  inferior  goods  for  those 
sold;  that  whereas,  by  the  descnptioo  In  the 
bill  of  sale,  they  were  to  have  received  goods 
with  little  or  no  benzine,  they  were  furnished 
with  goods  which,  on  analysis,  were  shown  to 
have  88  parts  of  beozine  to  of  turpentine, 
and  were  known  to  the  tnule  as  "  benzine 
goods."  Tbe  defendants  in  error,  on  the  other 
hand,  maintain  that  the  contract  did  not  call 
for  goods  known  to  the  trade  as  "  commercial 
turpentine"  goods,  for  two  reasons:  (1)  by 
tbe  very  terms  the  contract  tbe  quality  was 
agreed  to  be  tested  by  a  different  standard, 
which  was,  that  the  goods  sold  were  to  be  "ex- 
actly the  same  quality  as  we  make  for  the  De 
Witt  Wire  Cloth  Company  of  New  York,  and 
as  per  sample  bbls.  delivered;"  and  <2i  because 
there  was  no  such  standard  of  uniform  manu- 
facture and  terminology  in  the  trade,  as  to 
these  goods,  as  was  claimed  by  the  plaintiffs  in 
error,  tbey  themselves  having  discovered  that 
their  process  was  bBd,aod  afterwards  changed  it. 

It  appears  further  from  the  record  that  in  a 
previous  contract  between  the  defendants  in 
error  and  tbe  De  Witt  Wire  Cloth  Company— 
not  the  plaints  In  error— a  stipulation  bad 
been  inserted  that  tbe  gooda  should  be  "the 
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best  of  their  kind,  and  equal  to  those  formerly 
furoisbed."  Plaintiffs  in  error  maiDlBiocd  tbat 
tbis  coDiract  of  quality  is,  by  reference,  a  part 
of  the  contract.   Tbis  view  the  court  rejected. 

In  the  course  of  the  trial  there  were  Bcveral 
exceptions  taken  to  the  introdiictiOD,  or  the  re- 
fusal to  permit  the  iQlroductioQ,  of  evidence. 
The  plaintiffs  in  error  also  made  several  excep- 
tioos  to  the  charges  as  given,  and  to  the  refusals 
to  charge  as  requesled. 

The  trial  resulted  in  a  verdict  and  judgment 
for  the  defendants  in  error  for  the  sum  of 
$3,177.57,  being  the  full  amount  of  the  demand 
and  costs;  to  review  whicb  judgment  this  writ 
of  error  was  sued  out.  The  plaintiffs  in  error 
claim  by  Ibeir  assignments  that  tbe  court  in 
tbe  trial  below  committed  sixteen  diffraent 
errors. 

1 310]     Mewra.  Uenry  Bdmn  TVemain  and  Haaon 
W.  Tyler,  for  plaintiff  in  error: 

Under  tbe  contract  in  this  case,  defendants 
in  error  M'cre  bound  to  deliver  articles  that 
SDsn'ercd  to  tbe  commercial  description,  "tur- 
jiontine  copal  vamisb  "  and  "turpentine  japan 
dryer." 

2<lickol  7.  Godtt,  10  Ezcb.  191;  Joaiiig  v. 
Kinggford.  18  U.  B.  N.  8.  447;  mitey.MiUer, 
71  N.  Y.  118;  IJawkins  v.  Pemberton,  51  N.  Y. 
201);  Uenahatov.  Robint,  0  Met.  63. 

When  there  is  no  dispute  concerning  the 
facts  It  is  not  error  for  tbe  oown  to  instruct 
Ibe  jur}-  tliHt  tbe  evidence  does  oot  warrant  a 
Tcnfict  fur  tbe  plaintiff  if  such  be  tbe  law  upon 
tboHC  facts. 

Parka  V.  lioaa,  52 U.  3. 11  How.  362  (13  :  780); 
ToUind  V.  »pragu<.  37  U.  S.  12  Pet.  800  (9:1093); 
Behucltanit  v.  AUem.  68  U.  S.  1  Wall.  869 
(17:  646):  Mer<Aanta  Bank  v.  State  Bank,  77 
r.  8.  10  Wall.  665  (10:  1025);  MaHan  Qmnty 
V.  Clark,  94  U.  B.  378  (24:  59);  Bydir^.  Womb- 
velt.  L.  R.  4  Excb.  39. 

Tbe  court  erred  in  refusing  to  allow  plain- 
tiffs in  error  (o  introduce  evidence  to  sbow 
that  the  article  was  not  merchantable  and  also 
in  refusing  to  charge,  as  requested,  that  de- 
fcoilants  in  error  must  bave  delivered  to  plain- 
tiffs in  error  a  merchantable  article. 

Jojieg  V.  Junt,  L.  R.  8  O.  B.  197;  ilody  v. 
Oregfion,  L.  K,  4  Excb.  49;  Hoe  v.  Sanborn, 
21  N.  Y.  552;  h'cllogg  Bridge  Co.  v.  Hamilton, 
110  U.  S.  116  {28:  m-,  Matfartane  v.  Tavlor, 
L.  It.  1  H.  L.  Sc.  245. 

The  court  erred  in  refusing  to  allow  plain- 
tiffs in  error  to  prove  tbe  difference  io  value 
between  their  cloth  as  painted  with  the  Berry 
Brothers'  matcHnl,  and  the  same  cloth  painted 
with  a  fair  article  of  turpentine  jupon  and 
turpentine  varnisb. 

Ihiahane  v.  Benedict,  120  U.  8.  636  (80:  810); 
Freneh  v.  Vining,  102  Mass.  182;  JMrt  v.  Laim- 
beer.  9  Cent.  Rep.  916,  107  N.  Y.  664;  White  v. 
MiUer,  71  N.  Y.  188;  Paatenger  v.  TMum, 
84  N.  Y.  684;  SandaU  v.  Itaper,  El.  Bl.  &  El. 
84:  Milburn  v.  Belloni,  39  N,  Y.  68;  Woleott 
V.  JUffunt.  86  N.  J.  L.  868;  ftiei  v.  Wetherbee. 
20  Wis.  893. 

Gains  prevented,  at  well  as  losses  sustained, 
may  be  recovered  as  damages  for  a  breach  of 
con  tract. 

Ma9terUmv.  Mayor,  7  Hilt,  61;  Qriffin  v. 
outer,  16  N.  Y.  4^:  Me$tmor€  v.  M  7.  Shot  Jb 
Ltad  Cb:  40  M.  Y.  428;  Wakeman  f. Wheeler  A 
8M 


Wilton.  Mfg.  Co,  8  Cent.  Rep.  180, 101  N.  Y. 

205. 

The  court  erred  In  refnstnff  to  charge  if  the 
sample  was  not  In  fact  an  arucle  anawering  to 
the  commercial  description  contracted  for, 
then  it  is  not  material  whether  the  articles  d^ 
livered  corresponded  with  tbe  saniple. 

BeiUmU  v.  Hickaon,  L.  R  7  0.  P.  488;  Bent 
Sales  (ed.  1889)868. 

Mr.  Jao.  E.  Pmnoas,  for  defendants  la 
error: 

It  was  not  error  for  tbe  court  to  decline  to 
phrase  its  charge  in  language  furnished. 

Northweetem  L.  In*.  Co.  v.  Muskegon  Bank, 
122  U.  8.  601  (81:  1100). 

Where  goods  are  sold  by  sample,  and  where 
the  contract  requires  tbst  they  shall  be  of  the 
same  quality  as  other  specified  goods,  the  oMi- 
gation  of  the  seller  is  discharged  if  the  goods 
are  of  ilie  agreed  quality  and  correspond  with 
tbe  sample,  > 

Sands  v.  Taylor,  5  Johns.  895,  410. 

In  the  case  of  tbe  sale  of  an  article  of  an 
agreed  quality,  there  is  no  warranty  that  it 
shall  answer  the  particular  purpose  intended 
by  tbe  buyer. 

Beek  v.  Sheldon.  48  N.  Y.  866. 

Where  floods  are  sold  by  sample  and  the 
contract  specifies  the  quality  it  is  immaterial 
whether  the  goods  delivered  are  or  are  not 
merchantable  or  salablt- . 

Parkinson  v.  Lee,  2  East,  814;  Jones  v.  JusL 
L.  R.  8  Q.  B.  197;  Benj.  Sales,  g  987. 

Where  a  buyer  purchases  by  sample  he 
must  lake  goods  which  correspond  with  the 
sample. 

Chanter  v.  Hopkins.  4  Mees.  &  W.  898. 

Parol  evidence  is  inadmissible  to  vary  a 
written  contract  or  to  add  a  warranty  not  con- 
tained in  it. 

Mumford  v.  McPhenon,  1  Johns.  414. 

If  the  affidavits  of  De  Witt  &  Son,  that  on 
the  second  and  third  days  of  the  trial  they 
learned  of  matters  which  protected  them  against 
having  their  case  tried  before  the  Jury,  were 
true,  Uie  law  will  not  tolerate  that  a  partv  may 
go  on  for  ten  days  with  the  trial,  take  bis 
chance  of  the  result  and,  when  beaten,  for  tbe 
first  time  complain. 

Fox  V.  Hazelton,  10  Pick.  275;  Gafav.JK  K 
a  A  H.  R.  R.  Co.  13  Hun,  1;  YaUent*  T. 
Bryan,  66  How.  SOS. 

Mr.  Jvatiee  X4uui>r  delivered  the  opinion  of 

the  court: 

It  is  not  necessary  to  eumine  the  sixteen  as- 
signments of  error  In  detail.  When  analyzed 
they  are  resolved  into  one  or  other  of  these 
three  jpropoHttlons: 

(1)  That  under  a  contract  for  tbe  future  de- 
livciT  of  goods,  such  as  was  made  in  tbis  case, 
and  by  tbe  terms  of  tbis  agreement,  it  was  sliU 
necessary  that  the  goods  delfvered  should  con- 
form to  a  common  commercial  standard,  and 
should  be  adapted  to  the  known  uses  of  the 
vendee,  notwithstanding  the  express  terms  of 
tbe  written  contract. 

(2)  That  the  court  erred  in  refusing  to  treat 
the  previous  contract  between  Beny  Brotben 
and  tbe  De  Witt  Wire  Cloth  Company  as  * 
part  of  tbe  conteact  in  controversy,  by  reference^ 

(8)  That  Uie  court  erred  In  excluding  the  an* 
tecedent  pand  eeUegttium  offered  es  «  put  of  tbe 
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coDiract,  OT  M  competent  to  ez[dain  and  Inter- 
pret it. 

We  will  consider  these  general  propositions 
£31SJ  in  the  order  stated.  f%nt.  The  contract  be- 
tween the  parties  was  in  writing  and  contained 
an  express  warranty  as  to  the  Quality.  It  says: 
"These  goods  rarej  to  be  exactly  tbe  same  qual- 
ity as  we  make  for  the  De  Witt  Wire  Cloth 
Compnoy  of  New  York,  and  as  per  sample  bbls. 
delivered."  Now  there  Is  good  authority  for 
the  proposition  tliat  if  tbe  contract  of  sale  is  in 
writing;  and  contains  no  warranty,  parol  evi* 
dence  is  not  admlsuble  to  add  a  warranty.  Van 
Ostrand  v.  Reed,  1  Wend.  434;  LanA  v.  OrafU, 
13  Met.  358;  Dean  Maton,  4  Conn.  432; 
Iteed  V.  Wood,  S  Vt.  285;  1  Parsons  on  CoDt. 
(6tb  ed.)  689. 

If  it  be  true  that  the  failure  of  a  vendee  to 
exact  a  warranty  when  he  takes  a  written  con- 
tract precludes  blm  from  showing  a  warranty 
by  parol,  a  miUto  fortiori  when  his  written  con- 
tract contains  a  warranty  on  tbe  identical  ques- 
tion, and  one  in  its  terms  iocoDsistent  with  tbe 
one  claimed. 

In  the  case  of  7?i«  Reexids,  %  Sumn.  067,  3fr. 
Jvttiee  Story  said:  "I  apprehend  that  it  never 
«an  be  proper  to  resort  to  any  usage  or  custom 
to  control  or  vary  the  podtive  stipulations  in  a 
written  contract,  and  a  fortiori  not  in  order  to 
contradict  them.  An  express  contract  of  the 
parlies  is  always  admissible  to  supersede,  or 
vary  or  control  a  usage  or  custom;  for  tbe  lat- 
ter may  ^ways  be  waived  at  tbe  will  of  the 
parlies.  But  a  written  and  express  contract 
cannot  be  controlled  or  varied  or  contradicted 
by  a  usage  or  custom;  for  that  would  not  only 
be  to  admit  parol  evidence  to  control,  vary  or 
contradict  written  contracts,  but  it  would  be  to 
allow  mere  presumptions  and  implications, 
properly  arising  in  the  atwence  of  say  positive 
expressions  of  intention,  to  control,  vary  or 
contradict  the  most  formal  and  deliberate  writ- 
ten declarations  of  tbe  parties."  Tlie  principle 
is,  that  while  parol  evidence  is  sometimes  ad- 
missible to  explain  such  terms  in  the  contract 
as  are  doubtful.  It  is  not  admissible  to  contra- 
dict what  is  plain,  or  to  add  new  terms.  Thus, 
where  a  certain  written  contract  was  for  "prime 
ainged  bacon,"  evidence  offered  to  prove  that 
by  tbe  usage  of  the  trade  a  certain  latitude  of 
deterioration  called  "average  taint"  was  allowed 
to  subsist  before  the  bacon  ceased  to  answer 
[313]     tlint  description,  was  held  to  be  inadmissible. 

1  Greeoleaf^on  Evidence,  sec.  31^2,  noteS;  Tatet 
V.  7^n,  6  Taunt.  446;  Barnard  v.  KeUogg.  77 
v.  8. 10  Wall.  383  [19: 987];  Bliven  v.  New  Eng. 
land  Screa  Co.  64  U.  S.  23  How.  420  [16:  510]; 
Oelriekt  v.  JUard,  64  U.  8.  23  How.  49  [16: 534] . 

There  are  numerous  well  considered  cases 
that  an  express  warranty  of  quality  excludes 
any  implied  warranty  that  tne  arLicles  sold 
were  merchantable  or  fit  for  their  intended  use. 
Intcrnationai  Pavement  Oo.  v.  Smith,  17  Mo. 
App.  264:  Johnaon  v.  Latimer,  71  Qa.  470;  Coa- 
ffrooe  V.  B$anett,  82  Minn.  871;  Sh^herd  v. 
QUroy,  46  Iowa.  108;  MeOraw  v.  FlOdUr,  85 
Micb.  104. 

Nor  is  there  any  conflict  between  these  au- 
thorities and  others  like  them  on  tbe  one  hand, 
and  those  on  tbe  other,  which  hold  that  goods 
sold  by  a  manufacturer,  in  tbe  absencj  of  an 
express  contract,  an  impliedly  warranted  as 


merchantable,  or  as  suited  to  the  known  pur- 
pose  of  tbe  buyer.  Duthane  v.  Benedict,  120 
U.  S.  630,  636  [30:  810],  and  cases  there  cited. 
It  is  tbe  existence  of  the  express  warranty,  or 
its  absence,  which  determines  tbe  question.  In 
the  case  at  bar  there  was  such  an  express  war- 
ranty of  quality  In  terms.  Not  only  that,  but 
there  was  a  sample  delivered  and  accepted,  as 
such.  Tbe  law  la  well  settled  that,  under  such 
circumstances,  implied  warranties  do  not  exist. 
Mumford  v.  MePnerton,  i  Johns.  414;  Sande 
V.  Tajfhr,  5  Johns.  886;  Beek  v.  ShOtion,  4S 
N.  T.  365;  Parkinton  v.  Lee,  2  East.  814.  In 
Jonee  v.  Juat,  L.  R  8  Q.  B.  197,  quoted  by- 
Mr.  Benjamin  In  his  work  on  Sales,  g  657,  Mel- 
lor,  delivering  the  opinion  of  the  court,  laid 
down,  among  others,  the  following  rule: 
"Wherea  known  described  and  defined  article 
is  ordered  of  a  manufacturer,  although  it  is 
stated  to  be  required  by  tbe  purchaser  for  a 
particular  purpose,  still,  if  the  known  defined 
and  desctibed  thing  be  actually  supplied,  there 
is  no  warranty  that  it  shall  answer  tbe  particu- 
lar purpose  intended  by  the  buyer."  Chanter  v. 
Bopkina,  4  Meea.  &  W.  899;  (HHvant  v.  Baplqf, 
5  Q.  B.  288. 

Examining  now  the  express  terms  of  the  con- 
tract, in  order  to  see  what  they  are.  and  wheth- 
er they  fairiy  import  the  warranty  claimed  by 
tbe  puiotifu  in  error,  we  find  them  to  be  ai 
follows: 

"Thesegoods  to  be  exactly  the  same  quality  [31411 
as  we  make  for  the  De  Witt  Wire  Cloth  Com- 
pany of  New  York,  and  as  per  sample  bbla, 
delivered.  Turpentine  copal  vamiah,  at  65  cU. 
per  gallon.  Turpeotine  Japan  dryer,  at  66  eta. 
per  gallon." 

There  are  here  three  items  of  description 
claimed  by  the  plaintiffs  in  error:  (1)  That 
they  should  be  the  same  as  those  made  for  the 
De  Witt  Wire  Cloth  Company;  and  there  is  no 
evidence  whatever  that  they  were  not  tbe  same, 
□or  Is  a  difference  in  this  respect  any  part  of 
their  claim.  (2)  That  they  should  conform  to 
a  sample  delivered;  and  here  again  Is  an  eotire 
absence  of  testimony  to  show  any  difference, 
and  a  want  of  any  such  claim  by  the  plaintiffs 
in  error.  The  whole  question,  therefore,  as  to 
this  branch  of  tbe  case  turns  upon  tbe  effect  of 
the  use  of  the  expressions  "Turpentine  copal 
varnish,  at  65  cts.  per  gallon.  Turpentine  japan 
dryer,  at  66  eta.  per  gallon."  Tbe  plaintiffs  in 
error  maintain  that  the  defendants  in  error 
thereby  engaged  to  deliver  articles  known 
to  the  trade  by  those  names,  and  of  a  certain 
standard  of  Quality.  We  do  not  so  construe  the 
willing.  All  the  terms  descriptive  of  the  qual- 
ity are  found  in  the  sentence  preceding.  These 
sentences  are  nothing  but  stipulations  in  re- 
spect to  the  prices  to  be  paid,  and  were  not  in- 
tended to  fix  quality. 

There  is  Uiis  further  to  be  said.  We  have 
carefully  examined  the  record  in  this  case,  and 
are  impressed  with  a  conviction  that,  whatever 
the  fact  may  be,  the  evidence  adduced  fails  to 
show  any  such  general  usage  of  trade  in  respect 
to  the  standard  of  these  preparations,  or  in  re- 
spect to  their  designations,  as  is'claimed  by  the 
plaintiffs  in  error.  Their  position  to,  that  the 
words  "turpentine  copal  varnish,"  etc..  If  con- 
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ridered  at  all  u  a  stipulation  as  to  qualitr, 
Tfould  mean  a  varnish  in  which  the  liquid  cfe- 
menta  were  to  be  eg  composed  that  at  least  50 
per  cent  of  them  should  be  turpentine.  In  Gar- 
ter V.  Oriek,  4  Hurlat.  &  N.  4ir,  Pollock,  O. 
B.,  observed  that  "if  a  party  seeks  to  make  out 
that  certain  words  used  In  a  contract  have  a 
different  acceptation  from  their  ordinary  sense, 
either  for  the  purposes  of  trade,  or  within  a 
certain  market,  or  in  a  particular  country,  he 
must  prove  it;  not  by  calling  wilneascs,  some 
of  whom  will  say  It  is  one  way  and  some  tlie 
[315]  other,  and  then  leaving  it  to  the  jury  to  say 
which  tbey  believe;  but  1^  clear,  distinct  and 
irn>slstih]e  evidence." 
We  pass  now  to  the  second  proposition  of  the 

filaintilTs  in  error,  that  the  court  erred  In  refus- 
ng  <o  charge  the  jury  that  if  the  goods  deliv- 
ered to  tbem  as  turpentine  were  not  the  bent  of 
their  kind,  as  guaranteed  by  reference  to  the 
contract  with  the  De  Witt  Wire  Cloth  Com- 
panv,  they  should  find  for  them.  The  answer 
to  the  propo!>itton  seems  obvious;  it  Is  but  an 
effort.  In  a  different  shape,  to  vary  the  written 
contract  made.  The  terms  of  that  contract 
were  not  "These  goods  to  be  exactly  the  same 
quality  as  we  have  beretobefore  contracted  to 
make  for  the  De  Witt  Wire  Cloth  Company 
and  aa  per  sample  bbls.  delivered;"  but  were, 
"Tiiese  goods  to  be  exactly  tbesamequallty  as 
we  make  for  the  De  Witt  Wire  Cloth  Company," 
etc.  There  is  here  no  reference  whatever, 
either  express  or  implied,  to  the  contract  with 
the  De  Witt  Wire  Cloth  Company;  what  goods 
mre  in  fact  made,  not  what  were  agreed  to  be 
made,  was  the  standard.  To  fix  that  standard 
of  goods  produced,  and  not  goods  contracted 
for,  yet  more  firmly  as  the  measure  of  quality, 
a  subsequeot  clause  was  written— "an^  as  per 
sample  bbls.  delivered."  It  is  clear  that,  tinder 
the  contract,  if  the  goods  produced  for  the  De 
Witt  Wire  Cloth  Company  varied  from  the 
samples  delivered,  the  plaintiffs  in  error  had 
the  right  to  insist  on  the  test  by  the  sample. 
It  is  manifest  that  the  terms  of  the  other  con- 
tract were  not  present  to  the  minds  of  the  par- 
ties to  this  contract.  The  plaintiffs  in  error 
fixed  the  terms  of  their  warranty,  and  we  can- 
not import  other  terms  into  the  writing. 

The  third  proposition,  that  the  court  erred 
In  excluding  evidence  of  an  antecedent  conver- 
sation between  the  salesman  and  one  of  the 
plaintiffs  In  error,  fs  disposed  of  by  the  well- 
settled  rule,  that  "when  parties havedeliberate- 
ly  put  their  engagements  into  writing,  in  such 
terms  as  Import  a  legal  obligation,  without  any 
uncertainty  as  to  the  object  or  extent  of  such 
en^gement,  it  is  conclusively  presumed  that 
the  whole  engagement  of  the  parties,  and  the 
extent  and  manner  of  their  uodertaitlng,  was 
redticed  to  writing;  and  all  oral  testimony  of  a 
previous  colloquium  between  the  parties,  .  .  . 
[816]  *9  1^  would  tend  in  many  instances  to  substitute 
a  new  and  different  contract  for  the  one  which 
was  realty  agreed  upon,  to  the  prejudice,  pos- 
sibly, of  one  of  the  wirties.  Is  rejected.'  1 
Greeoleaf,  Ev.  sec.  2~5,  and  authorities  cited; 
White  V.  Hatumal  Bank,  103  U.  8.  [28: 
2601;  Metcalf  v.  WiUiamt,  104  U.  S.  98  [28: 
«65i;  Afarfcn  v.  Cole,  104  U.  8.  80  [28:  W7]. 

On  the  whole  case  we  find  no  material  error, 
and  the  judgment  of  IA<  touH  MtW  U  termed. 

too 
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(See  8.  CL  Reporter^  ad.  STS^BO.) 

Sailroad  company,  when  liable  for  debte  ef  an- 
other  eomf.any  nfiote  property  hat  been  teaaed 
to  it—property  of  corporation,  lialAe  for  it» 
dAt* — truai  fund — crosa-biU — eguibMe  rems- 
die$ — amendtnentt  at  hearing. 

L  Where  one  railroad  oompany  leased  and  aur- 

rendered  all  tta  property  to  aootber  railroad 
company  for  tbe  purpose  of  procuring  money 
to  pay  liena  thereon,  and  tbe  leasee  covenanted 
In  effect  to  pay  and  discbarge  all  Judgment  Uena 
founded  on  exlstfnir  claims  and  to  return  the  de- 
mised property  to  tfaeluseor,  at  tbe  end  of  tbe 
lease,  and  tbe  lemee  also  reoeived  proceeds  of  Tbe 
bonds  McurtHl  by  a  tniat  deed  on  the  property, 
tbe  owner  of  Judgments  against  the  leasor  la  en- 
titled to  a  decree  requiring  tbe  levee  to  pay  tbe 
amount  of  such  Judgments. 

t.  A  corporation  In  debt  cannot  transfer  Its  entire 
property  by  loase,  bo  as  to  prevent  tbe  application 
of  the  property  to  tbe  satigfactloQ  of  Its  debts. 

8.  Tbe  properties  of  a  corporation  conatitute  a 
trust  fund  for  the  payment  of  Its  debts;  and,  wbes 
there  Is  a  misappropriation  of  the  funds  of  a  cor- 
poration, equity,  on  behalf  of  the  credltota  of 
such  corporation,  will  follow  the  funda  so  di- 
verted. 

4.  Where,  In  a  oonrt  of  equity,  an  apparent  legal 
burden  on  property  Is  ohalleiiged,  tbe  court  baa 
Jurisdiction  of  a  oross-bUl  to  enforce,  by  Its  own 
procedure,  such  burden. 

6l  a  oourt  of  equity  which  den  tea  legal  renwdiea 
may  enforce  equitable  remedies  fOr  tbe  same 
det>t;  and  an  application  for  the  latter  la  not  f or- 
elgo  to  a  bill  for  tbe  former. 

0.  Amendment  to  a  crooe-bUl  may  be  allowed  at 
the  bearing  simply  to  enable  the  crooa-complalo- 
ant  to  avail  itaelt  of  what  Iibb  been  alleged  and 
proved  by  the  original  complainants,  although 
thereby  is  presented  a  new  and  indepundent  basis 
of  relief. 

[No.  174.] 

Aryued  Jan,  8, 1890.  Deddei  Martk  i7, 1S90. 

APPEAL  from  a  decree  of  the  Circuit  Court 
of  the  United  States  for  tbe  Nortbem 
District  of  Illinois  that  ibe  Chicago,  Milwau- 
kee and  St  Paul  Railway  Company  pay  in  to 
the  clerk  of  this  court  a  sum  sufncieot  to  satisfy 
the  judgment  In  favor  of  the  Third  Nationu 
Bank  of  Chicago  against  tbe  Chicago  and 
Padflc  Railroad  Company,  including  also  tbe 
amount  with  interest  paid  by  said  Bank  to  re- 


Nora.—^  (o  fndfvfduol  rfoUMv  of  atoclcAotder* 
(or  eorporaU  lUbtM,  see  note  to  Hatch  v.  Dana.  Sfc 

885. 

Ab  to  dlMoIutton  of  corporaMons,  and  efett  em 
debts  owned  by  them,  and  on  fhetr  property,  see  noU 
to  Mumma  v.  The  Potomac  Co.  8:  Mb. 

At  to  fldueUirv  poMtion  ^  dfr«e(o^^'  (Mr  eo»- 
Iracit  and  deoUnffi  trith  eorporattofM,— aee  note  to 
Kochler  v.  Black  Elver  Falls  Iron  Co.  17:  8M. 

One  who  acquirer  a  tnut  estate,  vfUh  tciunoledot  ct 
the  truaf,  it  siUiieet  to  the  name  duties,  04  to  the  tnut, 
OS  Oie  orifflnol  trustee;  cestui  que  tnut  man  ftMo» 
proptrtn.  Seenototo  W(nnitoyT.Wonttley,5c«5L 
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deem;  and  In  case  of  fellaie  to  pay  said  money 
that  a  receiver  be  appointed  of  tbe  property 
to  pay  said  moneys  out  of  tbe  earoings  <n  tbe 
load.  JJflrmed. 
Tbe  faclB  are  stated  in  tbe  opinion. 

SsiuioD  below,  26  Fed.  Rep.  S20. 
r.  E.  Walker*  for  appellant: 
A  croaa-bfll  Is  a  matter  of  defense,  and  Is 
confined  to  tbe  natters  In  litigation  In  the 
origiual  suit. 

Story.  Eq.  PI.  §8889,  888.  681;  Toung  v.  Colt, 
Blatcbf.  873;  Oallatian  v.  Cunningham,  8 
Cow.  361;  Walden  v.  Bodlep,  89  U.  S.  14  Pel. 
156  (10:  898);  Stamm  v.  Wnght,  14  Vt.  208; 
(from  V.  DtVaUe,  68  U.  S.  1  Wall.  6  <17;  516). 

It  can  be  Hiistoined  only  on  matters  growing 
out  of  the  original  bill. 

Thompson  T.  Shoemaker,  68  111.  256;  Lund 
T.  Skane$  Bank,  96  Til.  181;  Gage  v.  Mayer,  5 
■West.  Rep.  496,  117  IH.  682;  DanUl  v.  Morri- 
son, 6  Dana,  186;  Orabtree  t.  Banlt,  1  Met 
(Ey.)  482;  Rutland  v.  Paim,  24  Vt.  181;  Ayret 
T.  Career.  58  U.  8.  17  How.  891  (15:  179); 
Pinda'l  v.  Trevor,  80  Ark.  fi49;  Erx  v.  Lovis, 
91  Ind.  470;  Ball  Lvmber  Co.  v.  Gnetin,  54 
Micb.  624:  Cartvmght  y.  Clark,  4  Met.  104; 
Eemp  V.  MafkreU,  8  Atk.  812;  RvJ>ber  Co.  v. 
Goodymr,  76  U.  S.  9  Wall.  807(19:  587);  May- 
fiorrer  v.  The  Dote,  91  V.  8.  881,  8BS  (!»: 
854,  855). 

No  decree  can  be  founded  upon  new  and 
distinct  matters  introduced  by  a  cross-bill  wbicb 
were  not  embraced  in  the  original  suit. 

1  Daniell,  Ch.  Pr.  549,  note  g;  May  v.  Arm~ 
itrourj,  3  J.  J.  Marsh.  262;  Daniel  v.  Morriiton, 
6  Dana,  186;  Field  v.  ik^ieffelin,  7  Johns.  Ch. 
252;  Jo/iq/v.  Rogers,  18  Oa.  478;  Andrews  v. 
JIob»in,  2:J  Ala.  219;  Govrerneur  v,  Elmendorf, 
4  Jr)bns.Cb.  357;  Griffl(/(T.^«rri"«,19N.Y.529. 

An  amendment  will  not  be  allowed  at  bear. 
Ing  n  bicb  will  prejudice  or  suriulse  defendant, 
or  will  cbnnge  tbe  issues. 

Moshier  v.  Knox  College,  82  III.  155;  Faneeli 
V.Meyer,  35  111.  40;  Hewitt  v.Dement,  57  III.  500. 
502;  Lewia  v.  Lanphere,  79  HI.  187, 189;  Booth 
T.  Wiley,  102  Dl.  84,  lOOj  Am.  BOte  &^iety  v. 
Price,  3  West.  Rep.  66.  115  III.  623-666;  The 
Tretnolo  Patent  {Tremaine  y.  Hitchcock),  90  U. 
8.  23  Wall.  518.  527  (23:  97,  98);  Hardin  v. 
Boyd,  113  U.  8.  756  (28:  1141);  Shields  v.  Bar- 
TOK,  58  U.  8.  17  How.  130  (15;  158);  Sn£ad  v. 
MeCoull,  54  U.  S.  12  How.  407.  421,  422  (18: 
1018,  1000);  Oglesby  v.  Atirill,  14  Fed.  Rep. 
214:  Land  Co.  v.  Blkins.  20  Fed.  Rep.  545. 

If  tbe  courts  below  abuse  their  discretion  in 
permitting  amendments  at  bearing,  their  action 
will  be  reviewed. 

Jefferson  County  v.  Ferguson,  18  IH.  88,  85; 
Mawn  V.  Bair,  88  III  194;  Booth  v.  Wiley,  102 
111.  84,  100;  Oordan  t.  Beynoldt,  114  111.  118, 
123. 

Meetra.  Hnntlni^ti  W,  Jaekson  and 
John  H.  Thompson,  for  appellees: 

Whenever  a  creditor  bas  a  trust  in  bis  favor 
or  a  lien  upon  property  for  tbe  debt  due  bim, 
he  may  go  into  equity. 

Gate  V.  Beauregard,  101  U.  8.  688  (25:  1004); 
Weyaumga  v.  Ayling,  99  U.  B.  119  (24:  470); 
Tajman  v.  Evans.  11  N.  H.  811;  //trf<  v.  Ban- 
croft, 80  Ala.  198;  Hopkins  v.  Oranf/er,  52  III 
604;  Henry  County  v.  Winnebago  Swamp 
Drainage  Co.  02  III.  454;  Constant  Mattewn,  22 
111.  557. 

184  V.  S. 


When  a  debtor  cooTers  property  to  a  truste* 
for  tbe  payment  of  his  debt,  if  tbe  trustee  faili 
or  refuses  to  so  apply  Ir,  a  court  will  compel 
bim  to  appropriate  it  to  tbe  purpose  designed. 

Bet\frow  v.  Pearee,  68  III.  125;  Phia%pa  t. 
Stone,  25  111.  77;  Norton  v.  Sixon,  25  III.  489. 
456;  Stoiy.  £q.  Jur.  g  696. 

As  long  as  trust  property  can  be  traced  and 
followed,  tbe  property  into  which  It  has  beim 
converted  remains  subject  to  the  trust. 

Cooky.  TuUis,85V.  8.  l8Wall.  382<21:  933); 
Rvtten  V.  Union  Pae.  Co.  17  Fed.  Rep.  480; 
Walter  v.  Seligman,  13  Fed.  Rep.  416;  Me 
ehaniCB  Bank  of  Mexandria  v.  Setan,  26  U.  S. 
1  Pet  800  (7:  150);  Baltimore  C.  Ifai.  Bank 
V.  Conn.  Mvt.  L.  Ins.  Co.  104  U.  3.  54 
<26:  698);  Story,  Eq.  Jur.  §  465.  and  note, 
§8  468,  623;  2  Lewin.  Trusts,  892;  2  Perry. 
Trusts,  835,  836;  Pennoek  v.  Coe,  64  U.  8.  23 
How.  129  (16:  430). 

Tbe  agreement  gave  the  Bank  a  right  of 
judicial  process  against  the  Milwaukee  Com- 
pany in  case  of  nonpayment. 

Jlervey  t.  Rlinois  Midland  &  Cb.  28  Fed. 
Rep.  170. 

By  tbe  judgment  in  favor  of  tbe  Bank,  tbo 
property  of  the  Pacific  Company  was  charged 
with  its  payment,  and  the  Milwaukee  Company 
accepted  the  property  thus  chuged  and  agreed 
to  pay  tbe  same. 

Grigg  v.  Banks,  59  Ala.  817;  Gordon  v.  Mc- 
Gvlloh,  66  Md.  248;  Downer  v.  Brackett,  21 
Vt.  602;  Setehum  v.  St.  Louis,  101  U.  8.  806- 
800(25:  990);  Re  Strand  Musie  HaU  Cb.  8  De 
G.  J.  &  8.  147;  Pinch  v.  AnVumy,  8  Allen, 
6^6;  1  Jones,  Mortgages,  S  162;  Willard,  Eq. 
Jur.  462;  Watson  v.  Duke  of  Wellington,  1 
Rusa.  A  M.  602;  Teatet  v.  Groves,  1  Ves.  Jr. 
260;  Lett  V.  Morris,  4  Bim.  607;  Bz  parts 
Alderson,  1  Madd.  68. 

The  Chicago  aud  Pacific  and  tbe  Chicago, 
Milwaukee  and  S(.  Paul  Roads  are  cstop^d 
from  contesting  tbe  validity  of  tbe  sale  under 
tbe  Tabor  judgment 

Garteeli  v.  Moeonkejf.  5  Pa.  168;  Ilelmea  t. 
Steele,  28  N.  J.  Eq.  178;  Lucas  v.  Hart.  & 
Iowa,  415;  Austin  v.  Loring,  68  Mo.  19; 
Tvmer  v.  Watkins,  81  Ark.  429-440;  Maquo- 
keta  V.  Wilhy,  85  Iowa,  323;  Morgan  v.  Chi- 
cago A  A.  R.  Co.  96  U.  8.  720  (24:  744);  Bat.k 
of  U.  8.  v.  Lee,  88  U.  8.  18  Pet  107  (10:  81); 
Merchants  Bank  v.  mate  Bank,  Tt  U.  8.  la 
Wall.  604  (19:  1008);  Baker  Pratt,  15  III. 
568;  Mills  v.  Graves,  88  111.  455;  Peopk  v. 
Brmon,  67  III.  485;  Knoebel  v.  Kireher,  38  III. 
308;  Smith  v.  Newton,  88  III.  '^30;  Inter- 
national Bank  v.  Boteen,  80  111.  541;  Higoins 
V.  Ferguson.  14  111.  269;  Close  T.  Olenwood 
Cemetery.  107  U.  S.  466  (27:  408);  Then^n 
T.  H'trnmond.  1  Edw.  Ch.  497-506. 

Tbe  property  seized  was  tbe  entire  property 
of  tbe  Chicago  and  Pacific  Road.  It  cannot 
be  said  therefore  that  if  tbe  sale  had  taken 
place,  tbe  result  would  have  been  to  desttoy 
utterly  the  value  of  the  property. 

Phtladelphia  d  B.  C.  R.  Go's  App.  70  Pa. 
855;  Coe  v.  Johnson,  18  Ind.  218;  Taibott  v. 
Hale,  72  Ind.  1;  Sells  v.  Johann,  27  Fed.  liep. 
827;  fyudhts  v.  Clinton  Line  R.  Co.  1  Flipp. 
25;  Mihoaukee  <£  M.  R.  Co.  v.  Chamierlain, 
78  U.  8.  6  Wall.  748  (18:  859);  Milwaukee  A 
M.  R.  Co.  r.  James,  78  U.  a  6  Wall.  750,  752 
(18:  .864). 
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[277]  jif^  Juatiee  Brewer  delivered  the  opinion 
of  the  court: 

In  1885,  by  a  Bpcclal  Act  of  the  Legislature 
of  Illinois,  the  Chicago  and  Pacific  Hailroad 
CompaDy  was  organized  as  a  body  corporate, 
with  authority  to  construct  and  operate  a 
railrond  from  the  City  of  Chicago  to  the  Mis- 
sissippi River,  at  a  point  near  Savaona,  both 
points  being  within  the  State  of  Illipois.  Id 
1873  it  executed  a  trust  deed  upon  its  property 
to  secure  $3,000,000  of  bonds.  On  March  9, 
1876,  judgment  was  rendered  against  it  in  the 
Uniletl  Slntes  Circuit  Court  forthe  North  cm  Dis 
trict  of  Illinois  for  the  sum  of  $8,499.78.  in 
favor  of  Horace  Tabor.  Execution  was  first  is- 
sued upon  this  judgment  September  9,  1876. 
On  May  27,  1876,  suit  was  brought  to  foreclose 
the  deed  of  trust.  After  a  decree  in  such  fore- 
closure, and  OD  May  1,  1879,  the  property  'van 
sold  on  an  order  of  sale,  for  $916,100,  to  Johu 
I.  Blair  and  others.  Subsequent  to  April  3, 
1880,  but  within  theyear  prescribed  by  statute, 
the  Chicago  and  Padflc  Railroad  Company 
redeemed  the  property  from  the  sale  under  the 
foreclosure  decree,  the  Chicago,  Milwaukee 
and  St.  Paul  Railway  Company  having  ad- 
vanced the  money  therefor.  On  the  19lh  of 
February,  1880,  which  was  after  the  foreclosure 
sale  but  before  the  redempdoo,  the  Third  Na- 
tional Bank  of  Chicago  brought  snit  In  the 
same  court  against  Uie  Chicago  and  Pacific 
Railroad  Company,  upon  notes  given  by  the 
rampany  to  the  Bank  for  money  loaned.  On 
the  8d  of  April.  1882,  judgment  was  rendered 
In  that  suit,  in  favor  of  the  Bank,  for 

\Z1S\  $S6,165.8Q;  and  on  the  16th  of  July,  of  the 
same  year,  execution  was  issued  tbereon.  On 
the  26tb  day  of  June,  1881 ,  which  was  after 
the  redemption  from  the  foreclosure  sale,  the 
moperty  of  the  Chicago  and  Pacific  Railroad 
Compony  whs  sold,  under  an  execution  issued 
upon  the  Tabor  judgment,  to  Albert  Keep,  to 
whom  the  certificate  of  sale  was  executed. 
The  property  so  sold  was  described  as  follows: 

"AH  and  singular  the  railroad  of  the  Chicago 
and  Pacific  Railroad  Company,  as  the  same  is 
now  6urveyed,  laid  out,  constructed  and  located 
in  tbe  Counties  of  Cook,  DuPage,  Kane,  De- 
Ealb,  Ogle  and  Carroll,  in  the  State  of  Illinois, 
includinsr  the  road-bed,  stations  or  station- 
houses,  depot  grounds,  rails,  ties,  fences, 
brid^^s,  viaducts  and  culverts,  and  all  other 
buildings  aud  structures,  as  well  aa  engine- 
houses,  machine  and  other  shops  used  in  con- 
nection with  said  railroad." 

On  June  4, 1882,  Albert  Keep,  purebaser, 
anigned  the  cerliflcate  of  sale  to  Alexander 
Mitchell,  the  president  of  tbe  Chicago,  Mil- 
waukee and  St.  I^ul  Railway  Company.  The 
judgment  debtor,  not  redeeming  within  the 
year,  tbe  Bank,  as  judgment  creditor,  on  Sep- 
temtier  25,  1882,  redeemed  from  the  execution 
sale  by  the  payment  to  the  marshal  of  the 
necessary  sum,  $5,304.20,  and  this  redemption 
money  was  paid  to  and  received  by  Alexander 
Mitchell.  The  Statute  of  Illinois,  with  refer 
<nce  to  such  redemptions,  provides  as  follows: 

"Sec.  20.  If  Buch  redemption  Is  not  made, 
any  decree  or  judgment  creditor,  his  executors, 
ndininistratora  or  assigns,  may,  after  the  expi- 
ration of  twelve  months  and  within  fifteen 
mouths  after  tbe  sale,  icdeem  tbe  premises  in 
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the  following  manner:   Sncb  creditor,  his  ex- 
ecutors, administrators  or  assigns,  may  sue  out 
an  execution  upon  his  judgment  or  decree,  and  - 
place  it  In  the  bands  of  the  sheriff  or  other 

f)roper  officer  to  execute  the  same,  who  shall 
odorse  upon  tbe  back  thereof  a  levy  of  the 
premises  desired  to  be  redeemed;  and  the  per- 
son desiiing  to  make  such  redemption  phall 
pay  to  such  officer  the  amount  for  which  the 
premises  to  be  redeemed  were  sold,  with  Inter- 
est thereon  at  tbe  rate  of  eight  per  centum  per 
annum  from  the  date  of  tbe  sale,  for  the  use 
ot  the  purchaser  of  such  premises,  his  execu-  [270] 
tors,  sdminislrators  or  assigns;  whereupon 
such  officer  shidi  make  and  file  in  the  office  iA 
the  recorder  of  tbe  county  in  which  the  prem- 
ises are  situated  a  certificate  of  such  redemp- 
tion, and  shall  advertise  and  oiler  the  premises 
for  sale  under  said  execution  as  in  other  cases 
of  sale  on  execution."  Stair  A  Curtiss,  IlL 
Statutes,  chap.  77. 

The  proceedings  bad  were  in  conformity 
with  this  section,  and  the  marshal  advertised 
the  sale  accordingly,  on  October  24.  1882.  As 
heretofore  stated,  the  redemption  by  tbe  Chi- 
cago and  Pacific  Railroad  Company  was  with 
money  advanced  by  the  Chicago.  Milwaukee 
and  St.  Paul  Railway  Company.  This  ad- 
vancement was  made  in  pursuance  of  these 
proceedings.  On  April  1,  IbSO,  which  wa- 
subsequent  to  the  commencement  of  tbe  suit 
by  tbe  Bank,  resolutions  were  )>asi^ed  by  ilie 
stockholders  of  the  Chicago  and  Pacific  Rail- 
road Company,  authorizing  tbe  leasing  of  its 
propertvaod  franchises  to  the  Chicago,  MihvHU- 
keeandSt.  Paul  Railway  Company,  and  also 
the  execution  of  a  new  mortgage;  and  on  the 
next  day,  the  first-named  company  executed 
its  lease  to  the  last-named  Company,  and  tbe 
two  companies  executed  a  johit  trust  deed  upon 
the  same  property  to  secure  tbe  payment  of 
$!1,000,000  of  bonds,  payable  in  thirty  years. 
By  the  lease,  which  was  for  999  years,  the 
lessor  (which  will  for  convenience  be  culled 
the  Pacific  Company)  not  only  disabled  itself 
from  performing  the  functions  and  discbafg- 
ing  the  duties  of  its  incorporation,  but  also 
transferred  all  its  property  and  franchises  to 
the  lesstee  (hereaftcrcalled  the Mflwaukee  Com- 
pany). The  con:jhleralion  of  the  lease  was  $1, 
and  the  performance  ot  the  covenants  of  Uie 
lease  by  the  lessee.  Tbe  Pacific  Compnny 
was  largely  indebted  outside  of  the  amount 
secured  by  the  trust  deed;  it  therefore  surren- 
dered to  the  Milwaukee  Company  alt  tbe 
means  tt  had  of  discharging  its  indebtedness. 
Among  the  recitals  in  the  lease  are  these: 

"Whereas  certain  other  parties  to  vtamn  tbe 
said  party  of  the  second  part  was  so  as  afore- 
said indebted  have  prosecuted  their  several  de- 
mands in  the  Superior  and  Cirouit  Courts  of 
Cook  County,  and  other  courts  of  the  State  of 
Illinois,  and  have  procured  divers  judgments  ,9mK\ 
tbereon.  which  now  remain  unpaid  and  unsat-  '■•""J 
iafied  of  record,  and  are  a  lien  upon  the  prop- 
erty of  tbe  said  parly  of  the  first  part,  and 
other  of  said  demands  still  remain  unliqui- 
dated; and  whereas  the  said  party  of  the  sec- 
ond part,  at  the  request  of  the  said  party  of 
the  first  part,  now  proposes  to  aid  the  party  of 
tbe  first  part  in  procuring  a  sufficient  sum  of 
money  to  redeem  said  prc^>erty  from  the  afore 
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■aid  sale,  and  to  protect  saM  property  from  all 
tbe  aforesaid  valfd  judgment  liens,  and  also  to 
extend  and  construct  tlie  road  of  said  party  of 
tbe  first  part  to  the  Mississippi  River;  .  .  . 
and  also  to  pay  all  taxes,  charges  or  assessments 
Imposed  or  assessed,  or  which  may  W  here- 
after imposed  or  asHCSsed,  upon  tbe  properly 
or  premises  of  the  party  or  the  first  part. 

And  aiDODg  the  coveoaDts  of  the  lessee  are 
these: 

"The  said  party  of  tbe  aecood  part.  In  coo- 
•IdentloD  of  the  said  demise  and  lease  so  as 
aforesaid  made  by  tbe  said  party  of  the  first 
part,  hereby  coveoants  and  ngreea  that  it  will 
take  up,  pay,  cancel,  satisfy  and  discharge  the 
said  three  tbousaod  bonds  of  one  thousand 
dollars  each  at  maturity  thereof,  and  will  pay, 
cancel  and  discharge  each  and  every  of  the 
coupons  or  interest  wtrranta  attacbed  to  the 
•aid  bonds,  and  each  of  them,  as  the  same 
ibalt  become  due  and  payable,  so  as  aforesaid 
to  be  made  and  issued  to  tbe  parties  of  tbe  first 
ud  second  pans,  and  will,  auring  the  contin- 
uance of  this  lease,  at  all  times  snve  the  said 
party  of  the  first  part  free  and  harmless  there- 
from, and  from  tbe  mortgage  so  as  aforesaid 
to  be  executed  by  tbe  said  parlies  of  the  first 
and  second  parts  to  the  Farmers'  Loan  and 
Trust  Cnopany,  on  the  second  day  of  April. 
1680,  .  .  .  and  the  said  party  of  tbe  sec- 
ond part'shall  and  will,  at  its  own  proper  cost 
and  expense,  prewrre  and  keep  the  railway 
and  premises  hereby  demised,  and  every  part 
of  the  same,  in  thorough  repair,  working  order 
and  condition,  and  supplied  witb  rolling-stock 
and  equipment,  bo  that  tbe  business  of  the 
said  demised  railway  shall  be  preserved,  en- 
couraged and  developed.  .  .  .  The  said 
party  o'  tbe  second  part  hereby  covenants, 
promises  and  agrees  to  and  with  said  party  of 
tbe  first  part  that  at  the  end  of  said  term,  or 
other  sooner  determination  of  this  said  lease, 
[SBl  ]  the  said  party  of  the  second  part  shall  redeliver 
and  surrender  up  to  the  party  of  the  first  part, 
its  successors  or  assigns,  tbe  said  demised  rail- 
way and  premises  in  as  good  order  and  condi- 
tion as  the  same  shall  be  delivered  to  the  said 
party  of  the  second  part  under  Ibis  lease,  and 
with  such  additfoDS,  betterments  and  improve- 
menis  as  shall  have  been  made  thereto." 

The  bonds  were  sold  at  ninety-seven  cents, 
and  the  amount  necessary  to  redeem  from  the 
foreclosure  sale  was  about  $1,100,000.  Out  of 
the  proceeds  of  these  bonds  the  Milwaukee 
Company  notoolv  completed  the  conslruction 
of  tbe  entire  roaa  authorized  by  the  charter  of 
the  Pacific  Company,  from  Chicago  to  the 
Mississippi  River,  but  also  constructed  a  bridge 
over  the  Mississippi  River,  so  as  to  connect 
this  rond  with  its  own  line  in  Iowa.  Upon 
these  facts  can  the  validity  ot  the  decree  re- 
milring  the  Milwaukee  Company  to  pay  to  the 
Batik,  within  a  specilicd  lime,  the  amounts  of 
the  two  judgments  held  by  it,  be  successfully 

guesttoned?  We  think  not.  It  would  per- 
aps  be  difficult  to  point  out  any  separate 
clause  In  the  lease  by  which  the  Alilwaukee 
Company  obligated  itself  to  pay  ttie  judgment 
fo  favor  of  the  Bank,  and  yet  Uiere  u  force  iu 
tbe  contention  that,  taken  as  a  whole,  the  In- 
atniment  casts  this  burden  upon  the  Company. 
A  pan  of  tbe  snbject  matter  of  tbe  contract 
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was  claims  against  the  Pacific  Company.  One 
recital  is  of  toe  foreclosure  debt;  Immediately 
following  is  one  of  the  existence  of  claims, 
some  of  which  had  been  sued  on  and  passed 
\uU>  judgment  and  become  liens,  others  still 
unliquidated;  followed  by  the  recital  that  the 

fiurpose  of  this  arrangement  is  the  redemption 
rom  snid  foreclosure  sale,  and  tbe  protection 
of  the  proj)erty  from  all  the  aforesaid  valid 
Judgment  hens.  Narrowly,  the  valid  judgment 
liens  referred  to  may  include  only  those  afreadv 
existing,  mentioned  In  the  preceding  recital; 
or,  broadly,  all  valid  judgment  liens  perfected 
on  the  claims  named  In  that  recital,  whether 
already  in  judgment  or  not.  If  these  were  all 
the  provisions,  tbe  narrow  construction  might 
be  preferred;  but  the  further  and  express  cove- 
nants of  the  Milwaukee  Company  were  to  pay 
and  discliargc  fully  the  proposed  indebtedness 
of  $3,000,000,  and  to  return  at  the  end  of  the 
lease,  to  tbe  lessor,  tbe  demised  property.  [286] 
Does  not  this  Indicate  that  tbe  understanding 
and  intent  were  that  tbe  Milwaukee  Company 
should  discharge  all  Judgment  liens  fouodra 
upon  existing  claims,  whether  such  liens  had 
already  been  perfected,  or  should  be  created 
in  sul^equcnt  suit?  A  ludgment  after  a  lease 
does  not  of  its  own  riglit  defeat  the  lease,  or 
deprive  the  lessee  of  his  iuterest  and  posses- 
sion; but  it  operates  against,  the  lessor,  and 
whatever  Interest,  great  or  small.  Is  retained  ia 
the  leased  premises.  The  purpose  of  this  stip- 
ulation was  not  the  protection  of  the  lessee, 
but  of  the  lessor.  It  waa  not  that  tbe  lessee 
sbould  be  able  to  retain  and  enjoy  the  possession 
during  tbe  terms  of  the  lease;  but  that  the 
property  should  be  freed  from  all  burdens,  so 
that  at  Uie  termination  of  the  lease  the  lessor 
might  retake  and  enjoy  ft.  The  scope  of  tbe 
contract  was  not-  the  payment  of  tbe  debts  of 
tbe  lessor,  for  a  mere  debt,  never  passing  into 
judgment,  casts  no  burden  upon  the  interest  of 
lessor  or  lessee  In  the  property,  and  the  removal 
of  all  burdens  was  apparently  tbe  ioteot  of 
the  contracting  parties.  But  again,  tlie  ex- 
press lien  on  the  lessor's  property  amounted 
only  to  about  $1,100,000;  yet,  by  tbe  arran^ 
ment,  a  new  lien  was  created  from  which 
nearly  $3,000,000  was  received,  all  of  which 
sum  passed  Into  the  bands  of  the  lessee.  Will 
not  equity,  for  the  payment  of  tbe  debts  of 
the  lessor,  ffrilow  this  surplus  Into  tbe  hands  of 
the  lessee?  Can  a  corporation  in  debt  transfer 
Its  entire  property  by  lease,  so  as  to  prevent 
the  application  of  tbe  property,  at  its  full 
value,  to  the  satisfaction  of  its  debts?  Central 
R  (£  Go.  V.  Pettm.  118  II.  8.  116,  124 
[28:  015.  9181;  AMlen  v.  Hottne  if.  InmWorla, 
181  U.  S.  352,  866  [88:  178,  1821.  We  do  not 
care  to  pursue  an  Inquiry  Into  this  question  at 
length,  or  consider  what  limitations  would  sur- 
round this  doctrine  aa  applied  generally,  pre- 
ferring to  notice  a  single  matter,  which  is  slg- 
nificant  and  decisive.  The  contracting  parties 
arranged,  not  merely  for  tbe  discbarge  of  the 
foreclosure  lieo,  but  ttx  tbe  completion  ot  tbe 
road  for  which  the  leaaor's  fmochlse  was 
granted.  The  lessee  not  only  performed  these 
stipulations,  but  with  moneys  arising  from  the 
sale  of  these  bonds  built,  for  its  own  benefit, 
a  bridge  across  the  Mississippi  River,  connect- 
ing this  road  with  Its  Hoc  in  Iowa,  and  thua  [287] 
making  a  cmtlDuont  Urn  of  road  to  Omaha. 
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Netrlcctlng  to  pay  the  debts  of  the  lessor,  it 
appropriated  a  large  amount  of  the  proceeds 
oi  tbe  trust  deed  upon  the  lessor's  property  to 
jis  own  benefit,  and  the  improvement  of  its 
own  property.  Here  clearly  was  a  diversion  of 
funds,  which  tbe  creditors  of  the  lessor  miRht 
follow  in  equity.  This  is  only  the  application 
of  familiar  doctrine.  The  properties  of  a 
corpornlion  constitute  a  trust  fund  for  tbe  pay- 
ment of  its  debts;  and,  when  there  is  a  misap- 
proprifttion  of  the  funds  of  a  corporation, 
eqiuiy,  on  behalf  of  tbe  creditors  of  such  cor- 
poration, will  follow  tbe  funds  so  diverted. 
The  Milwaukee  Company,  from  securities  on 
tbe  property  of  the  Pacific  Company,  received 
nearly  three  millions  of  dollars;  part  it  used 
for  the  benefit  of  the  lessor  company,  and  part 
it  appropriated  to  its  owe  beneot.  Can  it  do 
this,  oDd  let  the  lessor  company's  debt  go  un- 
paid? Equity  answers  this  queatioD  In  tbe 
negative,  and  such  was  tbe  nuing  of  the  cir- 
cuit judjfe.   26  Fed.  Bep.  880. 

Entertaining  no  doubt  upon  these  matt^, 
we  pass  to  the  consideration  of  certain  qut^"*- 
tions  of  equity  pleadings  and  procedure  aud 
evidence  udod  which  tbe  counsel  for  ^pellant 
largely  relies.  It  will  be  remembered  that 
after  its  redemption  from  sale  under  the  Tabor 
Judgment,  the  Bank,  following  the  provisions 
of  the  Statute,  advertised  the  property  for  sale 
on  the  execution  issued  upon  its  own  judgment. 
The  Railroad  Companies  filed  their  bill  in 
eouity  in  the  circuit  court  to  restrain  such  sale. 
The  Bank,  besides  its  aoswer,  filed  a  cross- 
bill, which,  after  setting  out  the  facts,  prayed 
that  its  judgment  might  be  decreed  a  valid 
equitable  lien  and  incumbrance  upon  tbe  prop- 
erty of  the  Pacific  Company;  that  a  receiver 
might  be  appointed,  with  power  to  apply  tbe 
revenues  to  the  judgment;  and  that  tbe  prop- 
erty be  sold  Id  satisfaction  thereof,  and  for 
general  relief.  It  Is  objected  that  such  crosa- 
bin  was  net  germane  to  tbe  original  bill,  and 
was  therefore  improperly  filed.  Tbe  case  of 
miicaukM  eft  M.  R.  Co.  v.  Cliamherlain,  73  U. 
8.  6  Wall.  748  [18:  859],  fully  answers  this  ob-. 
Jeclion.  In  that  case  a  bill  waa  filed  to  set 
aside  tbe  Judgment.  One  of  the  defendants, 
owDer  of  tbe  judgment,  filed  a  cross-bill,  pray- 
ing that  tbe  judgment  might  be  decreed  a  valid 
[288]  lieo,  and  the  property  sold  to  satisfy  it.  The 
court  dismissed  both  bills,  tbe  latter  on  the 
ground  that  tbe  former  having  been  dismissed 
on  its  merits,  the  lattercouldootbe  maintnined, 
because  the  parties  litigating  were  both  citizens 
of  the  same  State.  This  ust  ruling  was  re- 
versed by  this  court,  Mr.  Jv$tiee  Melson,  de- 
livering the  opinioD,  saying:  "We  think  that 
the  court  erred  in  dismissing  tbe  cross-bill.  It 
was  filed  for  tbe  purpose  of  enforcing  the 
judgment,  which  was  in  tbe  circuit  court,  and 
could  be  filed  in  no  other  court,  and  was  but 
ancillary  to  snd  dependent  upon  the  original 
suit — an  appropriate  proceeding  for  the  pur- 
pose of  oblainiog  satisfaction."  In  that  case 
tbe  original  bill  was  to  set  aside  a  judgment— 
here,  to  restrain  an  execution  sale  under  a  judg- 
ment: but  this  difference  does  not  affect  the 
principle.  Where  in  a  court  of  equity  an  ap- 
parent legal  burden  on  property  is  challenged, 
tbe  court  has  jurisdiction  of  a  cross-bill  to  en- 
force  biy  Its  own  procedure  such  burden.  The 
oonrt  which  denies  legal  remedies  may  enforce 
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equitable  remedies  for  the  same  debt;  and  an 
application  for  tbe  latter  is  not  foreign  lo  a 
hill  for  tbe  former. 

Again,  it  is  objected  that  an  amendment  to 
tbe  cross-bill  was  allowed  at  the  hearing,  wfaich 
changed  tbe  nature  of  tbe  Issues,  and  was 
therefore  improper.   This  is  tbe  most  serious 

S[uestion  in  the  case,  Tbe  amendment  coq- 
ormed  the  cross-bill  to  the  proofs,  and  was  io 
accord  with  the  view  of  the  law  applicable  to 
the  facts,  as  indicated  by  the  circuit  judge, 
and  as  already  approved  Vy  tis  in  tbe  ton  part 
of  this  opioiOD;  but  it  did  work  a  change  ia 
tho  ground  upon  which  relief  was  sought. 
The  cross-bill,  as  originally  framed,  relied  U{)0d 
the  fact  that  by  redemption  from  the  foreclos- 
ure sale  by  the  mortgagor  the  Hen  of  tbe  fore- 
closure decree  was  wholly  removed,  leaving 
the  Tabor  judgment  as  a  first  lien  upon  tha 
property;  that,  by  tbe  redemption  from  tho 
sale  UDder  the  Tabor  judgment,  the  Bank  bo- 
came  possessed  of  that  lieii;  and  that,  holding 
that  Hen  and  its  own  judgment  Hen,  it  was  en- 
titled to  enforce  those  liens  in  equity  If  not  by 
execution  at  law.  Tbe  misappropriation  of  a 
part  of  tbe  proceeds  of  tbe  $8,000,000  of 
bonds  by  the  Milwaukee  Company  was  not 
distinctively  or  separately  alleged  or  counted 
on  as  the  basis  of  relief.  The  amendment  in-  [289] 
troduced  this  matter  into  tbe  cross-bill;  but  tbe 
fact  was  distinctly  stated  In  tbe  original  bill 
filed  by  the  railroad  companies,  for  ft  alleged 
"that  said  lessee,  with  the  means  provided  by 
the  execution  of  said  last-named  trust  deed 
and  bonds,  and  the  proceeds  of  the  sale  tbera- 
of,  by  and  with  the  consent  of  your  orator, 
the  Chicago  and  Pacific  Railroad  Company, 
has  completed  tbe  construction  of  the  enlirs 
road  authorized  by  its  charter,  from  the  City 
of  Chicago  to  the  Mississippi  River,  and  has 
also  constructed  a  bridge  across  the  Mississippi 
River  at  or  near  Savanna."  And  proof  of 
this  was  given  by  the  railroad  companies  in 
their  evidence.  The  fact  was  thus  developed 
by  the  railroad  companies,  both  by  their  bill 
and  their  proofs,  and  the  amendment  to  the 
cross-bill  was  simply  to  enable  the  cross-com- 
plainant to  avail  itself  of  what  bad  been  al* 
leged  and  proved  by  the  original  complainaots. 
So,  although  thereby  was  presented  a  new  and 
independent  basis  of  relief,  we  think  it  must 
be  held  that  there  was  no  error  in  permitting 
the  cross-complainant  to  avail  itself  of  tbe 
fact  thus  furnished  by  its  adversaries. 

It  1b  also  objected  that  after  this  amendment, 
thus  introducing  new  issnes,  the  defendants  to 
the  croBs-Ull  asked  leave- to  file  an  answer 
thereto,  which  was  denied;  but  tbe  answef 
which  was  tendered  contained  no  defense  to 
the  matter  thus  presented.  It  averred  io  sub- 
stance that  the  Milwaukee  Company  bad  ex- 
pended upon  tbe  road  of  the  Pacific  Company 
more  than  the  eotire  proceeds  of  the  $3,006,000 
of  bonds,  to  wit,  about  $4,000,000;  but  it  con- 
tained  no  denial  of  tbe  fact  that  it  had  used, 
as  alleged,  a  part  of  the  proceeds  of  the  bonds 
in  the  construction  of  the  bridge  across  the 
Mississippi  River;  io  other  words,  it  sought  to 
excuse  its  misappropriation  of  a  part  of  tbe 

Eroceeds  of  those  securities  by  the  fact  that  it 
ad  afterwards  spent  a  large  amount  gf  its 
own  money  in  improving  the  property  of  tha 
Faciflc  Company.  But  that  old  not  excuis 
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the  misappropriation,  or  release  it  from  liability 
therefor.  The  misapproiiriatiou  gave  to  the 
Bank,  at  the  time  at  n  hich  it  was  made,  the 
light  to  pursue  the  niisappropriated  proceeds 
[290]  into  the  hands  of  the  Milwaukee  Compaay. 
That  rffEht  the  Milwaukee  (Company  could  not 
thereafter  defeat  by  spending  money  on  the 
property  of  tbe  Pacific  Company;  and  it  was 
unnecessary  to  enter  into  any  inquiry  as  to  the 
reasons  for  this  subseqiient  expenditure,  or  as 
to  bow  far  the  necessities  of  Its  own  l^sioess 
on  tbe  through  line  from  Chicago  to  Omaha 
compelled  further  improvements  on  that  por- 
tion of  the  line  east  of  tbe  Mississippi  River. 

Still  again,  it  Is  objected  that  there  n-as  no 
testimony  showing  how  much  of  tbe  proceeds 
of  these  bonds  was  expended  in  the  construc- 
tion of  the  bridge  across  the  Mississippi  River. 
Tbe  original  bill  alleged  that  the  bndce  was 
constructed  out  of  (be  proceeds  of  these  bonds; 
and  it  might  almost  be  assumed  that  the  con- 
struction of  a  bridge  across  such  a  great  river 
would  cost  far  more  than  tbe  amount  of  the 
Bank's  claims.  Butfurtber  in  the  bearing,  tbe 
president  of  the  Pacific  Company  (who  is  also 
the  coimsel  In  this  cise)  was  examined  as  a 
wiines!!.  and  teelided  as  to  tbe  coostrucllon  of 
the  bridpe  out  of  tbe  proceeds  of  these  bonds; 
that  the  Pacific  Company  had  parted  with  all 
its  property  and  bad  no  earnings  or  income; 
that  it  was  impossible  for  biro  to  give  any  de- 
tailed statement  of  tbe  manner  in  which  the 
proceeda  of  the  $3,000,000  of  bonds  was  ex- 
pended; and  that  he  did  not  know  whether 
any  of  the  employes  of  either  company  could 
furnish  such  statement.  Inasmuch,  therefore, 
as  the  original  bill  alleged  tbe  construction  of 
this  bridge  out  of  tbe  proceeds  of  these  bonds; 
as  the  answer  to  the  amendment  to  the  cross- 
bill did  not  den;*  tbe  fact  of  such  misappropria- 
tioD,  or  aver  that  it  was  less  than  the  amount  of 
complainant's  claims,  and  as  the  principal  offi- 
cer of  the  Pacific  Company  was  unable  to  tell 
how  much  was  thus  expended,  and  did  not 
know  of  anyone  who  could  furnish  the  in- 
formation, we  do  not  think  the  court  erred  in 
assuming  that  the  amount  of  sucb  misappro- 
priation was  in  excess  of  the  Bank's  claims, 
«nd  rendering  a  decree  accordingly. 

We  see  no  error  in  the  record  and  (A«  decree 
it  tkertfore  earned. 


cure  Its  bonds,  and  thereafter  a  contractor  with 
the  compaDy  erected  a  dock  for  ibe  company  od 
a  parf'  of  tbe  propenr  covered  t  y  tbe  mortmee. 
and  filed  a  meohanlo'a  lien  for  bis  pay,  he  ts  not 
entitled  to  priority  of  payment  over  the  morU 

2.  A  recorded  mort«a^  glTeo  by  a  railroad  com- 
pany on  Its  road-bed  and  other  property,  creates 
a  lien  whoee  priority  oannol  be  displaced  there- 
after, dJrecUy  by  a  mortenae  sriven  by  the  com- 
pany, Dor  Indirectly  by  a  contract  between  tbo 
company  and  a  third  party  for  the  ei^tion  of 
buUdlogs  or  other  works  of  original  const  ruction. 

8.  TbemeobaoUj^llenwasBUtwrdinatetotbelleo 
of  tbe  prior  mortgaare ;  the  mortgagee  took  a 
vested  priority.  l)eyond  the  power  of  the  mort- 
gagor or  the  Legislature  thereafter  to  disturb. 

i.  The  tart  of  tbe  oonstructloo  of  tbe  dock,  and 
the  consequent  Improvement  of  the  mortgaged 
property,  did  not  give  to  Its  oonatruotor  an  equi- 
table Hen  prior  In  right  to  the  Hen  of  the  mort- 
gage, nor  furnish  equitable  reasons  why  the  leffal 
priority  belonging  to  tbe  mortgage  should  l>e  dis- 
placed. 

6.  Tbe  equitable  prioclplea  upon  whlob  the  decis- 
ions rest,  applying  to  the  payment,  out  of  the 
proceeda  of  the  sole  of  railroad  property,  of  debts 
for  operating  expenses  end  repalra,  are  not  appli- 
cable to  claims  such  as  the  present,  for  the  orig- 
inal construction  of  a  railroad  while  there  was  m 
subsisting  mortgage  upon  It. 

6.  That  the  railroad  oompany  had  only  the  equl> 
table  title  to  tbe  land  does  not  change  the  case. 
The  murt(tage,  toeing  one  with  wonla  of  general 
descrfpttoD,  conveyed  land  held  by  a  full  equita- 
ble, as  well  as  that  held  by  a  legal,  titlei, 

[No.  184.] 

ArgvedJan.  10,  2890.  Decided  March  N,  1S90. 

APPEAL  from  a  decree  of  the  Circtiit  Court 
of  tbe  United  Stales  for  the  Northern  Dis- 
trict of  Ohio  sustaining  the  claim  of  ^e  appel- 
lee, Thomas  H.  Hamilton,  for  a  mechanic's  lien 
on  railroad  property,  and  decreeing  prior  pay- 
ment of  the  lien  out  of  the  proceeds  of  the  sale 
of  tbe  railroad  property.  Reversed. 
The  facts  are  stated  in  the  opinion. 
Metert.  Clarence  Brown,  John  Bl,  Butler 
and  R.  O.  Inirersollt  for  appellants: 

The  Mechanic's  Lien  Law  of  Ohio  does  not 
apply  to  railroads  and  their  construction, 

Rutherfoord  T.  (XrBeinnati  d  P.  S.  Co.  96 
Ohio  St.  StO. 

Decisions  in  other  States,  on  like  Mechanic's 
Lien  Laws,  seem  tobein  line  with  this  decision. 

Graham  v.  Mt.  Sterling  Coal  Road  Go,  14 
Bush  (Ky.)  425;  Dunn  v.  North  Mo.  R.  Co.  24 
Ho.  493;  Abererombie  v.  Ely,  60  Mo.  28; 
Leonard  v.  Brooklyn,  71  N.  T.  4M;  La  Croete 
db  M.  R.  Co.  V.  Vanderpool,  11  Wis.  134; 
TrveadeUv.  Gay.  18  Gray,  811. 

The  first  mortgage  is  prior,  superior  and  par- 
amount  in  lien  to  tbe  lUm  of  Hamilton'i 
cbanic's  lien. 

Chateau  v.  TAompaon.  2  Ohio  St.  114;  t. 
Stotz.  8?  Ohio  St.  420;  Ooe  t.  JT.  J.  Midtand  B, 
Co.  81  N.  J.  Eq.  lit  128;  2  Wood,  Ry.  Law, 
292. 

It  is  the  law  of  Ohio  that  a  mortgage  takes 
effect  from  the  date  it  is  duly  filed  for  record. 

Bereaa  v.  OoekerHl,  20  Ohio  St.  108;  Bloom 
T.  Noggle,  4  Ohio  St  62;  KUne  t.  Battentine.  40 
Ohio  St.  881, 

In  Ohio,  ratlrMd  corporatloiiiluTCtbe  rl^ 

MS 


[296]  THE  TOLEDO,  DELPHOS  &  BURLING- 
TON RAILROAD  COMPANY 
BT  AL.,  Afpie., 
«. 

THOMAS  H.  HAMILTON. 
(See  B.  a  Reporter's  ed.  a»-a(nj 

JfeAan^s  Uen—iaeittinff  mortgage  hae  priority 
— meehanitfe  Hen  aubordinaie— equitable  Uen 
—repair*— eguiUMe  MUe. 

t.  Where  a  railroad  oompany  executed  •  mortgage 
on  its  present  and  after-acquired  property,  to  se- 


Sorm.— At  to  Uen  of  mortgage  on  after-aetratrtd 
property,  see  note  to  Peunock  v.  Coe,  16:  4ai. 

Am  to  priorttv  Mween  mortgage  and  m«chanto'( 
Men,  see  note  to  Brooks  v.  BurllngtoD  A  S,  W.  B-  Go. 

ft-  ion. 
1S4  U.S. 


Digitized  by  Google 


296-806 


SoFBsm  CoDBT  or  Tu  DnTKD  Statis. 


Oct.  Tehi^ 


and  power  to  mortgnge  all  of  their  present  and 
future  to-be-acqtiircd  property. 

Coe  V.  Cfflvmbui,  P.  d:  1.  R.  Co.  10  Ohio  St. 
873;  C5w;v. /VrtfocA,  UObioSt.  187;  Coojiertv. 
Wo'f,  15  Ohio  St.  523;  Imm  v.  Baughman,  17 
Ohio  St.  648;  WM  T.  Barton,  £4  Ohio  St.  48, 
44. 

Hamilton  could  not  have,  or  acquire,  any  lien 
Buperior  to  the  lien  of  the  first  mortgage. 

OalTftitoti,  H.  &  H.  R.  Co.  v.  Cowdrey.  78  U. 
S,  11  Wall. 480-482 (20:  206);  Dunhamy.  Cin- 
cinnati, P.  4*  (7.  R.  Co.  68  U.  8.  1  Wall. 
26ft-268(17:  588);  Dithn  v.  Barnard,  BffU.  S. 
21  Wall.  440  (22:  678);  WHght  t.  Kentuekp  tt 
G.  E.  R.  Go.  117  U.  8.  73  (29:  821);  Porter  v. 
Pittsburg  Beaaemer  Steel  Co.  120  U.  S.  649 
(80  :  830);  ^.  LouU,  A.  A  T.  H.  R.  Co  v. 
Clerdand,  CO.  A  I.  R.  Co.  126  U.  S.  678,  674 
(81:  837). 

A  consolidation  of  two  railroad  corporations 
merges  all  of  the  rights,  franchises,  privileges, 
duties,  ohllgntioDS  and  liabilities  of  each  of  the 
old  corporations  into  the  new  corporation,  so 
tiiat  they  rontinue  to  exist  the  same  as  though 
so  consolidation  had  been  effected. 

Grem  County  v.  ConMa$,  109  U.  8.  104 
(27:  872);  .S»»<rfrf»T.  Ohio,  95  U.  S.  319(24:  8S7); 
Piik  V.  Chicago  A  N.  W.  R.  Cb.  94  U.  6.  164 
(24:  97);  Branch  t.  durrtetton,  92  U.  8.  677 
(28:  750):  Centnit  R.  A  Bkg.  Co.  V.  Georgia,  92 
TJ.  S.  685  (28:  767). 

MeMrt.  John  B.  Doyle  and  A.  W.  Seott.  for 
appellee: 

J'he  mechanic's  lien  of  Hamilton  should  have 
precedence,  by  reason  of  priority,  over  the  lien 
of  the  first-mortgage  bonuboldeis. 

WiUiamton  v.  A.J.  Southern  R00.2SN.  J. 
En.  377.  29  N.  J.  Ej).  3ll. 

Where  after-acquired  property  comes  into  the 
hands  of  llic  mort^gor,  subject  to  incum- 
hraiiecfl  or  liable  (o  liens,  the  mortgage  attaches 
to  the  properly  in  the  condition  in  which  it 
comes  under  the  mortgage,  and  subject  to  such 
liens  and  incumbranres  as  arc  then  on  it. 

Dunham  v.  Cincinnati,  P.  <t  0.  R.  Co.  68  U. 
8.  1  Wall.  254(17:  SHJ);  Oalrenton,  B.  d  K  R. 
Co.  V.  Coicdrey.  78  U.  S.  U  Wall.  409(20:  199); 
U.  S.  V.  Af  IP  (Meant  S,  Cb.  79  D.  S.  12  Wall. 
862  (20:  434). 

The  lien  of  Hamilton,  when  perfected,  at- 
tached to  the  entire  road,  and  was  not  confined 
to  the  particular  piece  of  road  where  the  work 
was  done. 

Atfver  V.  Hornby,  101  U.  8.  728  (25:  1078); 
Brookii  V.  Burlington  d  S.  R  Co.  101  U.  S.  443, 
451  (25:  1057,  lOGO);  Jones,  Liens,  §  1619; 
Dayton  etc.  R.  Co.  v.  Lewton,  20  Ohio  St.  401; 
Smith  Bridge  Go.  v.  Rneman,  41  Ohio  St.  37; 
Chateau  V.  Thompaon,  2  Ohio  St,  114;  Dutro  v. 
Wilmn.  4  Ohio  St.  101;  Pomeroy,  Eq.  Jur. 
g67y;  kitzainvnonsv.  Ogden,  11  U.  8.  7Cr8nch, 
a  (3:  240). 

Between  the  legal  and  equitable  title  to  the 
same  subject  matter,  the  legal  title  in  general 
prevails. 

Boone  v.  CkiUe.  35  U.  S.  10  Pet.  177(9:  888); 
Fain  Inman,  6Heisk.  (TeDn.)5;  Rotiiford  v. 
Acw  Utven.  M.  A  W.  R.  Co.  41  Conn.  454; 
Attkctel  V.  Converse.  17  Ohio  St.  11;  Btyley  v. 
GneiiUtaf,  20  U.  S.  7  Wheat.  46(5:  393). 

The  premises  in  dispute  were  never  acquired 
by  the  RailrtHid  Company  that  executra  the 
mortgage. 
«06 


After  the  consolidations,  it  took  the  legal  title 
thereto  in  the  name  of  George  W.  Ballou. 

Shields  v.  Ohio,  95  U.  8.  819  (24:  357);  Fer- 
guson V.  Meredith,  68  U.  8. 1  Wall.  25(17:  604); 
Stale  V.  Sherman,  22  Ohio  St.  411 ;  MeUahan  t. 
Morrison,  16  Ind.  172;  Atlantic  d  O.  B.  Co.  y. 
Georgia,  98  U.  8.  859  (25:.  185);  Lauman  t. 
Lebanon  Valley  B.  Co.  9U  P&.  42. 

The  mortgage  trustees  represent  the  bond- 
holders  secured  by  the  mortgages. 

Qn-eoran  v.  Chesapeake  0.  Canal  Co.  94  D. 
8.  741  (24:  190);  Kerriaon  v.  Stewart,  63  U.  & 
160  (23:  845);  WaOaee  t.  Loomit,  97  U.  B.  168 
(24:  901). 

The  peculiar  eircumatances  of  this  cue 
clearly  bring  it  within  the  class  of  materialmen 
and  it  would  be  an  arbitrary  hardship  to  ex- 
clude this  laborer. 

Foadiek     SchaU,  99  U.  8.  285  (25:  889). 

Mr.  Juatice  Browsr  delivered  the  opinion  [2971 
of  the  court: 

The  question  tn  this  case  arises  between  a 
mortgagee  and  a  party  claiming  a  mechanic's 
lien  uj)on  the  mortgaged  premises,  as  to  priority 
of  payment  The  facts  are  these:  On  January 
17, 1880,  the  Toledo,  Delphos  and  Burlington 
Railroad  Company  executed  and  delivered  its 
first  morignge  to  the  Central  Trust  Company 
of  New  York,  to  secure  the  payment  of  $1,250.- 
000  six  per  cent  bonds.  The  description  of  the 
property  conveyed  by  this  mortgage  Is  as  fol- ' 
lows:  '"'Unto  the  Central  Trust  Company  of 
New  York,  and  to  its  successor  or  successors 
in  trust,  and  for  the  uses  and  trusts  hereby 
created .  all  and  singular  the  line  of  railroad  of 
the  said  pariy  of  the  first  part,  as  the  same  now 
is  or  hereafter  may  be  constructed,  between 
Toledo,  Lucas  County,  Ohio,  through  the 
Counties  of  Lucas,  AVood,  Henry,  Putnam, 
Allen  and  Van  Wert,  in  the  State  of  Ohio;  and 
the  Counties  of  Adams,  Wells,  Huntington, 
Wabash,  Miami,  Grant  and  Howard,  in  the 
State  of  Indiana,  to  the  City  of  Kokomo.  In- 
diana, being  about  one  hundred  and  eighty 
miles  in  length;  together  with  all  and  singular 
the  right  of  way;  road-bed,  made  and  to  be 
made;  its  track,  laid  or  to  be  laid,  between  the 
terminal  pointsaforepnid;  together  with  all  sup- 
plies, depot  grounds^  rails,  fences,  bridges, 
sidings,  en^ne- houses,  machinery,  shops,  build- 
ings, erections,  in  any,  way  now,  or  hereafter, 
appurtenant  unto  said  described  line  of  rail- 
road; together  with  allthe engines,  machinery, 
supplies,  toolsand  fixtures,  now,  or  at  any  time 
hereafter,  owned  or  acquired  by  said  party  of 
the  first  pari,  for  use  in  connection  with  its  line 
of  railroad  aforesaid;  and  all  depot  grounds, 
yards,  sidings,  turn-outs,  sbeda,  machine  sho^, 
leasehold  rights  and  other  terminal  facilities 
DOW,  or  hereafter,  owned  by  the  said  party  of 
the  first  pari,  together  with  all  and  singular  the 
powers  and  franchises  thereto  belooging,  and 
the  tolls,  and  income,  and  revenue  to  oe  levied 
and  derived  tfaererrom." 

The  trust  company  Euscepted  the  trust  created 
by  this  mortgage,  and  the  bonds  were  issued 
by  the  Railroad  Company,  certified  by  the 
trustee  and  sold  on  the  market.  The  mortgnge  [  Wl 
was,  within  afew  days  after  its  execution,  duly 
recorded  in  tlie  proper  counties.  In  Octobc". 
1883.  default  having  occurred  in  the  paymen'. 
of  intereot,  the  trust  company  brought  suit  to 
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foRclow.  Then  being  aooDfltetof  Interest  be- 
tween the  bondholden  under  this  and  those 

under  a  terminal  trust  mortgage  subBequentl; 
executed  by  the  Railroad  Company,  a  commit- 
tee of  bondholders  under  the  first  mortgage, 
consisting  of  Jamea  H.  Quigley,  Charles  T. 
Barbeck  and  John  McNab,  was  appointed  to 
represent  the  interest  of  such  bondholders,  and 
by  order  of  tbe  court  dulv  made  co-complain- 
ants. Thomas  H.  Hamilton,  appellee,  loter- 
Tened,  and  filed  his  petition  claiming  a  me- 
chanic's lien.  On  March  20th,  May  9lh  and 
June  iid,  1888,  respectively,  bebad entered  into 
three  several  contracts  with  the  Railroad  Com- 
niny  for  the  erection  of  a  dock  on  the  Maumee 
River,  in  the  City  of  Toledo.  Under  these  con- 
tracts he  bad  butlt  the  dock,  and,  receiving  only 
partial  payment,  bad  filed  a  claim  for  a  me- 
chanic's lien  for  tbe  balance.  The  lot  on  which 
the  dock  was  built  was  a  part  of  the  railroad 
property  covered  by  tbe  first  mortgage  above 
referred  to.  The  circuit  court  sustained  his 
claim  of  lien,  and  decreed  prior  payment  of  tbe 
■mount  due  him  out  of  the  proceeds  of  the  sale 
of  the  railroad  property  as  an  entirety.  No 
queslfott  is  made  as  to  the  amount  due  him  by 
tne  Railroad  Company  for  tbe  work  be  did; 
but  the  contentiou  of  the  appellants  is  that  be 
is  not  entitled  to  priority  of  pajrment.  His 
daun  of  priority  depends  upon  either  a  legal 
Tight  ^ven  by  Sis  mechanic  s  lien,  or  an  equit- 
able ngbt  arising  from  tbe  construction  of 
the  dock  and  consequent  improvement  of  tbe 
railroad  property.  The  master,  who  reported 
upon  tbe  Intervening  petition,  based  bis  award 
or  priority  upon  tbe  latter  ground,  holding  that 
the  fact  of  construction,  and  consequent  im- 
provement of  the  railroad  property,  gave  an 
equitable  right  to  priority  of  rayment,  while 
tbe  court,  gnring  tne  same  priority,  rested  It 
upon  the  fact  of  a  mechanic's  lien.  We  think 
that  tbe  views  of  neither  tbe  master  oor  the  court 
can  be  sustnioed,  and  that  it  was  error  to  give 
ap|>ellee  priority  over  the  mortgagee.  It  wiu  be 
noticed,  and  it  is  a  fact  which  lies  at  the  foun- 
dation of  this  case,  that  the  contracts  for  llie  con- 
rX09]  Btrurtion  of  the  dock  were  not  made  till  more 
than  three  years  after  tbe  execution  and  record 
of  tbe  mortgage.  The  record  Imparted  notice 
to  Hamilton,  and  to  all  others,  of  tbe  fact  and 
terms  of  tbe  mortgage;  and  the  question  is  thus 
presented,  whether  a  railroad  company,  mort- 
gagor, can,  three  years  after  creating  by  re- 
corded mortgage  an  express  lien  upon  its  prop- 
erty, by  contract  with  a  third  party  displace 
the  priority  of  tbe  mortgage  ilen.  It  would 
seem  that  tbe  question  admits  of  but  a  single 
answer.  Certainly  as  to  ordinary  real  estate, 
no  one  would  have  the  hardihood  to  contend 
that  it  could  be  done;  and  there  is  in  this  re- 
apect  no  difTerence  between  ordinaiy  real  estate 
and  railroad  property.  A  recorded  mortgage, 
given  by  a  railroad  company  on  its  road-bed 
and  other  properly,  creates  a  lien  whose  prior- 
ity cannot  be  displaced  thereafter,  directly  by 
a  mortgage  given  by  tbe  company,  nor  indirect- 
Iv  by  s  contract  between  tbe  company  and  a 
tnlrd  party  for  the  erection  of  buildings  or  other 
works  of  original  construction. 

It  is  enough  to  refer  to  the  decisions  of  this 
court.  In  ue  case  of  Dun^m  v.  Oirtannati, 
P.dO.R.  Co,,  66  U,  S.  1  Wall.  254117:584]. 
there  was  presented  a  question  of  priority  be- 
U4  D.  8. 


tween  a  mortgages  and  a  oontractiw  who  had 
expended  money  and  labor  in  building  a  rail- 
road, under  a  subsequent  agreement  with  the 
company  that  he  should  have  possession  of  the 
road  until  he  was  fully  paid,  and  wbo  had. 
never  surrendered  the  posaesaioo,  and  the  pri- 
ority of  tbe  mortgage  was  sustained.  Upon 
this  point  the  court  observed:  "Counsel  of  re- 
spondents concede  that  the  mortgage  to  the 
complainant  was  executed  in  due  form  of  law, 
and  the  case  also  shows  that  it  was  duly  re- 
corded on  the  ninth  day  of  March,  1855,  more 
than  eight  months  before  the  contract  set  up 
by  the  respondent  was  made.  All  of  the  bonds, 
except  those  subsequently  delivered  to  the  con- 
tractor, had  long  before  that  time  been  iuued, 
and  were  in  the  hands  of  innocent  botden. 
Contractor,  under  the  circumstances,  could 
acquire  no  greater  interest  in  the  road  than  was 
held  by  tbe  company.  He  did  not  exact  any 
formal  conveyance,  but,  if  bebad,  and  one  had 
been  executed  and  delivered,  the  rule  would  be 
the  same.  Registry  of  the  first  mortgage  was 
notice  to  all  the  world  of  tbe  lien  of  the  com-  1300] 

Slainaot,  and  in  that  point  of  view  the  case 
oes  not  even  show  a  nardship  upon  the  con- 
tractor, as  be  must  have  kuown  when  be  ac- 
cepted the  agreement  that  he  took  tbe  road  sub- 
ject to  tbe  rights  of  tbe  bondholders.  Acting 
aff  he  did  with  a  full  knowledge  of  all  tbe  cir- 
cumstances, he  has  no  right  to  complain  if  hia 
agreement  ia  leas  renumerative  than  it  would 
have  been  if  tbe  boDdboldera  had  joined  with 
the  company  In  making  the  contract.  No  effort 
appears  to  have  been  made  to  induce  them  to 
become  a  party  to  the  agreement,  and  It  is 
now  too  late  to  remedy  the  overaiebt.  Con- 
ceding tbe  general  rules  of  law  to  oe  as  here 
laid  down,  still  an  attempt  Ii  made  by  the 
respondents  to  maintain  that  railroad  mort- 
gages made  to  secure  tbe  parent  of  bonds 
Issued  for  tbe  purpose  of  retiliziog  means  with 
which  to  construct  the  road,  stand  upon  a  dif- 
ferent footing  from  the  ordinary  mortgages  to 
which  such  general  rules  of  law  are  usually  ap- 
plied. Authorities  are  cited  which  seem  to 
favor  the  supposed  distinction,  and  tbe  argu- 
ment in  support  of  it  was  enforced  at  tbe  bar 
with  great  power  of  illustration,  but  suffice  it 
to  say,  that  in  the  view  of  this  court  the  argu- 
ment is  not  sound,  and  we  think  that  tbe  weight 
of  judicial  determination  is  greatir  the  other 
way.  Fierce  v.  Emery,  83  N.  H.  484;  Pennoek 
V.  Che,  04  U.  8.  28  How.  180  [16:441];  Fieldv. 
Mayor,  6  N.  T.  179;  Seymour  v.  Gdnandaigua 
andN.  F.  B.  Go.  25 Barb.  286:  Redf,  Railways, 
578:  LangUm  v.  Uorton,  1  Hare,  549;  ReHowe^ 
1  Paige,  129;  MiteheU  v.  Winelme,  S  Story,  G. 
C.  644;  Domat,  649,  art.  5;  1  Pow.  Uort  190; 
2foet  V.  Betoley.  8  Sim.  108." 

See  also,  on  this  general  ittoposition,  tbe 
cases  of  Qahettoa.  U.  d  B.  It.  Oo.  v.  Omdrai, 
78  U.  8.  11  Wall.  459  120: 199];  DiUon  v.  Bar- 
nard, 88  U.  8.  31  Wall.  480. 440  [22: 678.  6781; 

V.  Pitteburg  Besaemer  ^ed  Co.  120  U. 
8.  649  [30:  8801.  and  123  U.  8.  367  ffiO:  131^; 
ThompBon  v.  Whitmattr  Valley  B.  Co.  183  D. 
6.  68  [88:  356].  Reference  may  be  bad  to  a 
dedsion  of  the  Supreme  Court  of  Ohio,  tbe 
State  in  which  this  lien  was  attonpted  to  be 
created  and  enforced  {Oheteau  v.  Thommon,  8 
Ohio  St.  114),  in  which  tbe  court,  speaking  of 
a  mechanic's  lien,  says:  "Tbe  Uen  does  not 
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[301]  OTerrlde  or  interfere  with  prior  bona  flde  Ueas. 
The  idea  that  the  builder,  ormaterialmaD,  may 
have  •  lien  upon  the  bouse  to  the  exclusion  of 
a  mortirn.iree,  or  judemeot  creditor,  wbose  lien 
attflchfKj  before  the  nouse  was  erected,  allered 
or  repniied.  Is  Inadmissible,  and  could  not,  in 
practice,  be  carried  out."  And  a^ln:  "We 
do  not  suppose  tbat  the  law  relating  to  mort- 
gagea,  or  to  jud^nnents  and  executions,  was  in 
any  way  affected  by  the  enactment  of  the  Lien 
Law.  And  we  are  of  opinion,  as  before  stated, 
tbnt  liens  under  this  law  do  not,  in  any  case  or 
in  any  manner,  interfere  with  prior  bona  fide 
lieus.  So  that  if  a  mechanic's  lien  could  have 
been  placed  upon  the  railroad,  or  any  part 
thereof,  under  the  Ohio  Statute,  and  by  the 
proceedings  taken  waa  in  fact  perfected,  it 
would  not  operate  to  displace  the  priority  of 
the  earlier  mortgage. 

To  wbnt  extent,  if  at  all,  a  mechanic's  Hen 
could,  under  the  statutes  of  Ohio  in  force  at 
the  time  Hamilton  attempled  to  file  his  lien,  be 

g laced  upon  a  railroad,  or  any  part  of  it,  may 
e  a  matter  of  doubt.  Bviheifordy.  Vincinnati 
dP.  R.GO.K  Ohio  St.  558:  Smith  Bridge  Co. 
V.  liowman,  41  Uhio  St.  87;  Revised  Statutes  of 
Ohio,  1840,  sections  3184  and  8185  and  sections 
32U7  to  S211,  incluBive;  also  Laws  of  1»83, 
amended  sections  8207  to  8311,  inclusive,  arid 
Laws  of  1684,  page  136.  It  la  unnecessary  in 
this  case  to  express  any  opinion  about  the  mat- 
ter, for  If  a  mechanic's  lien  waseffected,  it  was 
subordinate  to  the  Hen  of  the  prior  mortgage. 
There  was  no  statute  In  force  at  the  time  the 
mortgage  was  executed,  giving  any  priority  to 
subse'quent  mechanic's  liens;  and  by  the  mort- 
gage the  mortgagee  took  its  vested  priority  be- 

J^ond  the  power  nf  the  mortgagor  or  the  ijiegis- 
Bturc  thereafter  to  disturb. 

Neither  did  the  fact  of  the  construction  of 
the  dock,  and  the  consequent  improvement  of 
the  mortgaged  property,  give,  as  reported  by 
the  master,  to  Hamilton  an  equitable  lien  prior 
In  right  to  the  lien  of  the  mort^nge,  or  furnish 
equitable  reasons  why  the  legal  priority  belong- 
ing to  the  mortgage  should  be  displaced.  It  is 
true  cases  have  arisen  in  which,  upon  equitable 
reasons,  the  priority  of  a  mortgage  debt  has 
been  displaced  in  favor  of  even  unsecured  sub- 
IS021  «equent  creditors.  See  Louit,  A.  d>  T.  H. 
'  '  R.  Co.  V.  CUtetand.  G.  0.  <£  /.  R.  Co.,  126  U. 
S.  658,  673  [31:  833,  837],  In  which  many  of 
these  cases  are  collected  and  the  equitable  prio- 
dpTes  underlying  them  stated.  But  Uiose  prin- 
dpoU  have  no  appliratloD  here.  The  work 
which  Hamilton  did  was  in  original  construc- 
tion, and  not  in  keopiog  up,  ns  a  going  concern, 
a  railroad  already  built.  "The  amount  due  him 
WB8  no  part  of  the  current  expenses  of  operat- 
ing the  road.  There  was,  as  to  him,  no  diver- 
sion at  current  earnings  to  the  payment  of  cur- 
rent Cjtnenses, 

The  distinction  Is  so  well  expressed  by  Mr. 
Jviiiee  Blatchford,  in  given  the  opinion  of  the 
court  in  the  case  of  Porter  v.  Pittsburg  fte-isemer 
Steel  Co.,  120  U.  S.  649,  671  [30:880,  888],  that 
It  is  saflicient  to  quote  bis  language:  "The 
daimsof  the  appellees  are  for  the  original  con- 
struction of  the  railroad.  This  la  not  a  case 
where  the  proceeds  of  the  sale  of  the  property 
of  the  railroad,  as  a  completed  structure,  open 
for  travel  and  transportation,  are  to  be  applied 
to  restore  eaniings  which,  Instead  of  uving 
«0S 


been  applied  to  pay  operating  expenses  and 
necessary  repairs,  nave  been  diverted  to  pay  in ' 
terest  on  mortgage  hondaand  the  tmprovement 
of  the  mortgagea  property,  the  debts  due  for 
the  operating  expenses  and  repairs  having  re- 
mained unpaid  when  a  receiver  waa  appointed. 
The  eqiiitaole  principles  upon  which  tbe  decis- 
ions rest,  applying  to  the  payment,  out  of  the 
proceeds  of  the  sale  of  railroad  proper^,  of 
such  debts  fw  operating  expenses  uid  neces- 
sary repairs,  are  not  applicable  to  claims  such 
as  tbe  present,  accrued  for  the  original  construc- 
tion of  a  railroad  while  there  was  a  subsisting 
mortgage  upon  It.  These  five  appellees  gave 
credit  to  the  company  for  their  work.  It  was 
construction  work,  and  none  of  it  waa  for  oper 
ating  expenn.s  or  repairs,  and  none  of  It  went 
towards  keeping  a  completed  road  in  operation . 
either  in  tbe  way  of  lalmr  or  material.  When 
these  claims  accrued,  the  road  of  tbe  company 
bad  not  been  opened  for  use.  The  claims  ac- 
crued after  tbe  mortgage  had  been  executed 
and  recorded,  and  after  |1 ,000,000  of  tbe  bonds 
secured  by  it  bad  been  issued  and  pledjied  to 
innocent  bona  flde  holders  for  value.  We  are 
not  aware  of  any  well-considered  adjudg^l 
case,  which,  in  tbe  absence  of  a  statutory  pro- 
vision, holds  that  unsecured  floating  debts  for  {303] 
construction  are  a  lien  on  a  railroad  superior  to 
the  lien  of  a  valid  mortgage  duly  recorded,  and 
of  bonds  secured  therel^,  and  held  by  bona 
fide  purchasers  for  value.  The  authorities  are 
all  the  other  way.  " 

It  is  urged  by  the  appellee,  in  objection  to 
tbe  force  of  these  propositions,  as  applied  to  tbe 
facts  in  this  case,  tbat  at  the  time  this  me- 
chanic's lien  was  created  the  legal  title  was  not 
in  the  Railroad  Company,  but  in  one  Ovorgc 
W.  BaDou;  that  as  tbe  mortgagor  bad  no  legal 
title,  tbe  mortgage  created  no  legal  Hen;  tbat 
while  by  tbe  decree  of  foreclosure  the  legal  title 
was  transferred  to  the  mortgagor,  it  was  trans- 
ferred subject  to  the  burden  of  tbe  mechanic's 
lien;  and  tbe  cases  of  Williamton  v.  N,  J. 
Southern  R.  Co..  28  N.  J.  Eq.  277,  also  29 
N.  J.  Eq.  811,  and  BoUford  v.  Nev)  Haven, 
M.  A  W.  R.  Co.,  41  Conn.  464,  are  especially 
relied  upon.  But  the  facts  In  those  cases 
are  very  different  from  those  in  this.  In  the 
New  Jersey  case,  the  defendant  railroad  com- 
pany had  executed  a  mortgage  with  the  "af- 
ter-acquired property"  clause  in  it,  duly  re- 
corded. It  was  also  the  owner  of  a  large 
majority  of  the  stock  In  the  Long  Branch  and 
Sea  Shore  Company,  and  waa  in  possession 
of  and  operatint:  the  latter  company's  road.  No 
con3oli<Iation  in  fact  of  tbe  two  cnmpnnies  had 
taken  place;  but  being  io  possession  of  tbe  lat- 
ter company's  road,  it  had  contracted  for  the 
building  of  certain  docks,  walla  and  piers,  at 
the  terminus  of  such  road.  Having  failed  to 
make  payment  for  such  work,  a  mechanic's  lien 
was  perfected  upon  the  latter  company's  road. 
Upon  a  suit  Io  foreclose  tbe  mortgage  given  by 
the  defendant  railroad  company,  tbe  chancellor, 
laying  hold  of  the  fact  that  the  defendant  rail- 
road company  was  the  owner  of  this  large  ma- 
jority of  the  Block— was  in  possession  of  and 
operating  the  latter  company's  road — decreed 
that  such  road,  with  its  property  and  franchises, 
belonged  to  tbe  defendant  railroad  company, 
and  as  after-acquired  property  was  subject  to 
complainant's  mortage,  but  subordinate  to  the 
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mecbaolc'B  Uen.  On  review  tn  tbe  court  of  er- 
Tons  end  appeals,  aa  reported  In  29  N.  J.  Eq., 
tupra,  tbe  aeclsioD  of  tbe  cbancellor  was  sus- 
£304]  taiDed,  tbe  court  aayiog:  "Until  tbat  decree 
iras  aljcned,  tbe  rlgbt  of  tbe  complainant  Id  the 
lands  of  tbe  Sea  Shore  Company  under  hU 
mortgage  was  a  mere  unexecuted  equity,  to 
have  tbe  beneflt  of  such  equities  as  nia  mort- 
gagor had  in  the  premises,  wilbout  any  legal 
ti'le  in  bimself  or  in  bis  mortgagor  upon  wbicb 
bis  mortage  aa  a  conveyance  could  operate. 
.  .  .  \vhen  tbe  decree  of  tbe  cbancellor  was 
signed,  wbicb  established  the  Hen  of  complain- 
ant's mortgage  on  tbe  property  of  the  liOng 
Branch  and  nea  Shore  Company,  Bertboud  a 
Co.  had,  by  force  of  the  provisions  of  the  Me- 
chanic's Lien  Act,  acquired  a  lien  on  the  prem- 
ises  which  related  back  to  the  commencement 
of  tbe  building,  and  was  entitled  to  priority 
over  all  conveyances,  mortgages  or  Incum- 
bronces  subsequent  thereto.  This  lien  was  not 
displaced  by  tbe  chancellor's  decree,  wbicb,  in 
the  Absence  of  fraud,  could  be  effective  only  to 
brin^  under  the  complainant's  mortgage  the 
lands  of  tbe  Sea  Shore  Company,  subject  to 
such  liens  as  were  lawfully  acquired  while  the 
le.L'al  estate  was  in  tbat  company.  The  chan- 
cellor's decree  adjudging  tbe  validity  and  pri- 
ority of  the  claim  of  Bcrtlioud&  Co.  shonld  be 
afHrmed."  Unquestionably  such  ruling  was 
correct.  The  owner  of  a  majority  of  the  rtock 
in  a  railroad  corporation  has  no  title  to  the  road. 
The  tiile  is  in  the  corporation,  and  be  is  not  the 
corporation.  A  mortgage  by  tbe  owner  of 
aucb  slock  is  no  Hen  upon  tbe  road,  and  does 
not  prevent  the  casting  of  any  legal  Hen  upon  it. 
So  that  while,  for  the  many  equitable  reasons 
Btatcd  in  tbe  opinion,  the  decree  vested  the  prop- 
erty in  the  latter  road  in  the  defendant  railroad 
com|>anv,  yet  it  perfected  and  transferred  tbat 
lHh:  subject  to  all  lejral  liens  then  existing  upon 
It.  As  tbe  court  of  errors  and  appenls  welt 
■aid.  until  tbat  decree  was  signed  tbe  right  of 
the  complainiint,  tbe  mortgagee,  was  a  mere 
nnexpculed  equity,  to  have  tbe  benefit  of  such 
equities  as  his  mortgagor  had  in  the  premises. 

In  tlic  ('(innecticui  case  the  facts  were  Ibesc: 
After  giving  tbe  mortgage  the  railroad  com- 

fhiny  desired  to  erect  a  depot  on  land  adjoin- 
ne'itfl  track.  Tbe  owner  aCTced  to  give  :he 
company  the  land  provided  It  would  build  a 
depot.  Upon  the  buildinc  a  mechanic's  lien 
1 305)  was  filed.  The  owner  bad  never  made  a  con- 
veyance. Upon  a  foreclosure  of  the  mortgage 
tlic  mechanic's  lien  upon  tbe  building  and  tbe 
ground  upon  which  it  was  construct ea  was  held 
prior  to  the  mortRage.  Tbe  decision  was  bnsed 
upon  tbe  ground  that  tbe  full  equitable  title 
never  passed  to  tbe  raflroad  company  until  the 
completion  of  the  building,  and  then  it  pas.sed 
subject  to  the  burden  of  tbe  mccliunic's  lien. 
Hence,  though  after  acquired  property,  and 
subject  to  the  lien  of  the  mortjra;5e,  it  was  when 
aciiutred  already  burdened  with  ii  lien. 

Rut  in  the  case  at  bar,  as  appean  from  tbe 
tcstimoDV  and  tbe  decree,  only  tbe  naked  legal 
title  remained  in  Baltou;  the  ^ull  equitable  title 
was  in  tbe  Railroad  Company— and  in  tbat 
Company  before  the  contracts  were  entered  in- 
to. Tbe  Kailroad  Company  bad  tbe  same  title 
when  it  made  the  contracts  that  it  bad  when 
the  work  was  done  and  the  decree  rendered. 
Hamflton'a  contracts  were  with  the  Raflroad 


Company,  and  of  course  gave  a  Hen  upon  the 
lands  only  to  the  extent  of  tbe  title  (bat  the 
railroad  company  bad.  Tbe  mortffa^e  being 
one  with  words  of  general  descnption,  cou- 
v^ed  land  held  by  a  full  equitable,  as  weU  aa 
tbat  held  by  a  legal,  title.  Joum,  Hort^ges. 
section  188;  Maate^  v.  Papin,  66  U.  S.  24  mw. 
862  [16:  7841:  Farmen  L.  A  T.  Co.  t.  hithtr. 
17  Wis.  114;  Lineotn  Bldg.  d  Hat.  Am.  v. 
Han,  10  Neb.  681;  Lavgldin  v.  Braley.  25 
Kan.  147.  We  conclude;  therefore,  tbat  there 
is  nothing  in  this  fact  to  Justify  u  avaxd  of 
priority  to  appellee. 

It  is  further  objected  by  the  appellee  tbat  tbe 
ground  upon  which  this  dock  was  built  was 
never  acquired  by  the  Company  which  exe- 
cuted tbe  mortgage,  hut  by  a  new  Company  in- 
to wbicb  the  mortgagor  Company  passed  by 
consolidation.  In  view  of  the  condiuon  of  the 
record  we  are  compelled  to  accept  the  state- 
ment of  the  court  in  Its  decree,  wnicb  is,  that 
the  property  was  covered  by  tbe  mortj^ige  in 
suit.  Agam,  it  is  urged  that  a  part  of  the  work 
was  done  after  the  receiver  was  appointed,  and 
by  bis  authority.  The  report  of  the  master 
does  not  sustain  this  claim;  neither  does  tbe 
account  filed  by  the  interveoor  for  the  purpose 
of  securing  hu  mecbantc'a  lien.  And  while 
there  is  testimony  tending  to  show  tbat  be  did 
some  work  after  the  appointment  of  a  receiver, 
there  is  also  contraoictory  testimony.  And 
even  in  tbat  part  of  the  testimony  which  tends 
to  show  tbat  work  was  done  after  the  appoint- 
ment of  a  receiver,  there  Is  nothing  to  indicate 
how  much  was  done,  or  whether  It  waa  done 
by  the  authority  and  direction  of  the  recdver,  [806] 
or  simply  in  completion  of  a  contract  thereto- 
fore entered  into  with  the  Company. 

These  are  all  tbe  facta  we  deem  it  necessary 
to  mention.  The  decree  of  the  Circuit  Ootirt 
vfili  be  mened,  vtith  inttrwtioTta  for  further 
proeeedinge  in  acwrdanM  leith  tht  9inM  htrdn 
expreeted. 


MICHAEL  GORMLEY,  Appt., 
t. 

ALFRED  CORNING  CLARK. 
(See  8.  C  Beporter'a  od.  aSS-OOj 

lUinoia  Burnt  Reeordu  Aet—ttate  dedn'ona, 

lolien  followed  at  ruUs  ofpropertjf,  etc. — etate 
ttatutet — remediea  tn  Z7.  8.  courtt—ttatule 
remedy,  extent  of— equity  juriediction — iegat 
remedy — restoration  of  record— i»  equity, 
rtU^  under — homatead  righta. 

L  The  nifnol8"BurDt  Becords  Aot**waa  In  effect 
a  Statute  of  Llmltatlnhe,  and  was  not  nnreason- 
sbte,  nor  unconstitutional  because  not  providing 
for  trial  by  Jury  or  otherwise. 

2.  Upon  the  oonstructlCHi  of  tbe  Constitution  and 
laws  of  a  State,  this  courC,  as  a  ffeoeval  rule,  fol- 
lows the  decisions  of  her  Uffbeet  court,  unlen 
they  ooDfllct  with  or  Impair  tbn  effloaoy  of  some 
provMoa  of  the  Federal  CoaatltuUOQ.  or  of  a  fed- 
eral statute,  or  a  rule  of  geoeeal  eommeteial  law. 

8l  And  thisisiowhereaooaiMOf  thoeededslons, 
whether  founded  on  statutes  or  not.  have  become 
rules  of  property  within  the  State;  also  In  regard 
toruleattf  evldenoelaaoctuiBatlawt  and  also  in 
reference  to  the  common  law  of  the  atata,  and  ns 
laws  and  eustoms  of  a  looal  dianator. 


[838] 
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i.  Subslantlnllj'  conclueive  effect  ts  givea  to  such 
deciflions  upon  the  construcUoD  of  state  statutes, 
u  affecting  title  to  real  estate  witbin  tbe  State. 

I.  Remedlea  In  tbe  courts  of  tbe  United  States  are. 
at  common  law  or  !□  equltr,  acrordlnir  to  the  oe- 
•eotlal  character  of  the  cn-ie.  uncontrolled  In  that 
parllcular  by  the  practice  of  the  state  oourta. 

C  An  enlarnement  of  equitable  rlfthts  by  state 
statute  may  beadmlnlatered  by  tbe  circuit  courts 
of  tbe  United  States  as  well  as  by  the  oourta  of 
the  State. 

7.  Wher«  tbe  deed  of  land  In  Chicago,  and  Its  record, 
bas  been  destroyed,  tbe  petitioner  is  entitled  to 
the  esuibllfihiDent  of  tbe  record  by  the  proceed^ 
tng  authurlzed  under  the  said  Statute,  and,  wheo 
the  court  has  once  acquired  Jurtsdlctkm,  It  con 
Biljiidicate  upon  fill  claime  to  the  property  in  oon- 
troTcmy.  as  therein  provUled. 

8.  As  this  case  cornea  within  the  provisfona  of  the 
Sttitute.  and  equity  can  alone  afford  the  entlie 
rt-lief  Bouftht,  tbe  fact  that  legal  questions  are 
uho  inrulved  cannot  oust  tbe  court  of  Jurisdic- 
tion. 

0.  The  Jiirfsdfction  In  equity  attaches  unles  the 
leiral  remedy,  both  In  respect  to  the  flnal  relief 
and  tbe  mode  of  obtaining  ft,  is  as  eflBolent  aa  tbe 
remedy  which  equity  would  afford  under  the 

Bume  circumstances. 
10.  Under  thin  fitatuie,  tbe  restoration  of  tbe  record 
title  ia  matteretnentially  of  equltnbleoosnfzanoe, 
while  the  deelarutfon  of  the  Invalidity  of  the  or- 
dinance of  January  8,  1683,  the  removid  of  the 
cloud  caused  by  recording  a  oopy  tbereof,  and 
tilt-  abatement  of  the  ob'^tructlon  to  tbe  streets, 
were  matters  In  respect  to  which  the  petitioner 
could  properly  resort  to  a  court  of  equity. 

II.  A  bill  In  equity  may  be  retained  for  the  pur- 
pose of  granting  full  relief  when  Jurisdiction 
exifts. 

18.  There  was  no  error  in  the  direction  for  the  re- 
moval of  the  btiildlogs  from  the  portion  of  the 
street  In  disregard  of  the  homestead  rights  of  ap- 
pellant and  his  wife:  the  proofs  establish  such  a 
dedication  as  created  an  easement  in  the  peti- 
tioner which  the  court  was  JuetlSed  Inproteotfnar. 

[No.  192.]  * 

SubmitUdJan.  £7, 1890.  Decided  Afar.  17, 1890. 

APPEAL  from  a  decree  of  the  Circuit  Court 
of  tlie  United  States  for  the  Nortliem  Dis- 
trict of  Illinois  in  favor  of  Cliirk,  plaintiff,  that 
he  was  vested  with  title  to  tbe  premises  ia  dis- 
pute and  bad  ao  ensemcnt  In  the  use  of  Adama 
atrect.  and  that  defendant,  Gormley,  and  bis 
wife  had  no  botnestead  rights  in  the  premises 
or  in  said  street,  and  that  possesKioD  of  said 
premises  be  surrendered  to  plaintiff.  Affirmed. 

'Statement  hj  Mr.  Chief  Justice  Fuller: 
Michael  Gormirr,  the  appellRnt,  on  tbe  5th 
day  of  Marrh,  1874,  made  a  suMivinon,  into 
Works  and  lots,  of  certain  property  within  the 
limits  of  the  ViJlnpe  of  Glcncoe,  Cook  County, 
Illinni-i,  enlilled  "Gorralcy's  Addilion  to  Glen- 
coe;"  acknowlcdfred  the  plat  belore  a  justice  of 
the  pence;  and  had  itccriified  to  by  the  county 
surveyor,  and  duly  recorded  In  Uie  recorder's 
office  of  Mid  county.  He  derived  title  to  so 
much  of  the  property  as  is  involved  iti  this  case 
under  a  warranty  deed  from  his  father,  Marcus 
Gormley.  the  palenlcc,  d.nted  May  4.  1861,  and 
recorded  in  the  office  of  f^nid  recorder  June  5th 
of  tbatyear.  OnthelStbof  May,  1877,  Gorm- 
ley and  bis  wife  executed  a  trust  deed,  which 
WIS  duly  recorded,  to  one  Loebas  trustee,  con- 
▼cving  certain  blocks  and  lota  in  Gormley's 


Addition  to  Qlencoe,  to  secure  a  promissory 
note  described  therein,  which  trust  deed  was 
duly  acknow!cd!;ed,  and  released  in  due  form 
of  law  all  homoi-tead  rights  of  the  grantors  ia 
the  property  conveyed.  Tbe  premises  were 
subsequently  sold  under  the  powers  of  sale  to 
the  trust  deed  for  default  in  payment,  and  con- 
veyed by  deeds  dated  September  10,  lH'S,  soma 
of  the  blocks  to  Edward  Clark,  a  block  and 
some  of  the  lots  to  Sarah  J.  Condon,  and  some 
to  others.  Edwnrd  Clark  died  October  14, 
1882,  and  Alfred  Corning  Clark  acquired  title 
to  the  portion  conveyed  to  him,  as  his  sole  heir- 
at-law.  On  the  ii9tb  dav  of  March,  1S84,  Sarah 
J.  Condon  conveyed  the  premises  deeded  to 
her  to  Alfred  Coming  Clarlt,  who  hj  that  con- 
veyance, and  as  heir  to  Edward,  became  tbe 
owner  of  blocks  8,  4,  5,  8  to  24  inclusive,  and 
lota  8,  4,  5.  6,  11  and  12  iu  block  6.  in  Gorm- 
ley's Addition  to  Glenroe,  in  tbe  County  of 
Cook  and  the  Slate  of  Illinois. 

By  tbe  charter  of  the  Village  of  Glencoe,  it 
was  provided  that  pritited  or  writtcc  copies  of 
all  ordinances  passed  by  tbe  council  of  tbe  vil- 
lage should  be  posted  up  in  at  least  three  of 
the  moat  public  places  therein,  within  thirty 
days  after  their  passage,  and  should  lake  effect 
at  the  expiration  of  ten  days  after  such  post- 
ing. On  tbe  4th  day  of  October.  1881,  on  a  pe- 
titloD  signed  by  Michael  Gormley,  tbe  council 
of  Glencoe  vacated  Adams  Street,  between 
Grove  Street  and  Bluff  Street,  in  Gormley's 
Addition,  whicb  ran  between  blocks  S  and  9  of 
thataddition,  and  upon  which  Gormley's  house, 
barn  and  outbuildings  then  stood.  This  por* 
tion  of  tbe  street  formed  tbe  means  of  injrreM 
and  egress  to  some  twenty-four  lots  in  these 
two  blocks.  The  ordinance  was  posted  and  a 
certified  copy  filed  in  tbe  recorder's  ofiice  by 
Gormley  on  October  17,  1881.  On  the  3d  of 
January,  1882,  the  council  of  Glencoe  passed 
an  ordinance,  whicb  was  In  Gormley's  own 
handwriting,  vacating  some  ten  sireels  and 
parts  of  streets  to  Gormley's  Addition,  which 
surrounded  tbe  property  in  controversy,  and 
tbe  evidence  tended  to  snow  that  this  was  done 
upon  representations  made  by  Gormley  that  he 
owned  tbe  property  tlirough  which  the  stii-en 
pns.'ied,  and  that,  at  all  events,  such  was  (he 
belief  of  the  members  of  tbe  council  in  takins 
tbe  actioo  in  question.  On  the  12th  day  of 
January,  1882,  tbe  vote  on  the  pas.«aBe  of  Iba 
ordinance  was  reconsidered  and  again  recon- 
sidered on  January  24,  1882;  and  on  tbe  7ih 
of  February,  1882.  the  council  pa*wcd  an  ordi- 
nance providing  "that  any  and  all  ordinances 
heretofore  pas^  by  this  council,  vacaiing  any 
streets  or  parts  of  streets  in  Gormley's  Addition 
to  Glencoe,  or  purporting  so  to  do,  are  hereby 
repealed,  and  all  the  streets  and  partaof  streets 
shown  in  the  first  and  originally  recorded  plat 
of  said  addition  are  hereby  declared  to  be  pub- 
lic streets."  Tbe  ordinance  of  January  8. 1882, 
was  never  posted  by  the  clerk,  and  although 
the  charter  required  ordinances  to  be  entered 
at  length  in  an  ordinance  book,  neither  tbe  or- 
dinance of  October 4, 1881. nortbatof  January 
8.  1882,  nor  any  of  the  repealing  or  rescindiof 
resolutions  or  ordinances,  were  entered  at  length 
in  such  book.  Shortly  after  tbe  pa^ge  of  the 
ordinance  of  Jaouarv  S,  1883.  Gormley  applied 
to  the  clerk  of  the  village  to  post  the  ordinance, 
and  the  clerk  replied  that  he  ahould  take  tbe 
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fniU  time  allowed  bfm  by  law  to  do  •(>,  Bamely. 
thirty  dayi.  He  also  applied  for  a  certifled 
oopy  of  the  ordinance,  but  tbe  derk  did  not 

S re  it  to  him.  He  then  copied  the  mlnates  of 
e  meeting  of  January  8,  1882,  aod  posted 
Buch  copv  and  made  oath  thereto,  January  24, 
1882,  and  filed  the  same  on  that  day  in  the  re- 
corder's office  of  Cook  County.  On  the  17th 
of  Jaouarr,  1883,  Gormley  fliea  In  tbe  Superior 
Court  of  Cook  County,  IlliDoiB,  a  petition  for 
a  maodamuB  upon  the  clerk  of  the  village  to 
immediately  post  certified  copiea  of  the  ordi- 
nance passed  on  January  8,  1882,  as  required 
by  law.  and  to  file  for  record,  in  tbe  recorder's 
oSce  of  Cook  County,*  duly  certified  cops  of 
the  ordinance,  or  to  luroisb  to  him  (Oormley) 
a  duly  <%rtifled  copy  upon  teoder  of  bia  legal 
fees.  This  petition  was  answered  by  tbe  cleik, 
and  a  replication  filed,  and  cause  tried,  a 
tuiy  being  waived,  by  Gary,  J.,  who  rendered 
jndgment  dismissing  the  petition  at  Gormley's 
coats.  The  case  was  taken  to  the  Appellate 
Court  for  the  First  District  of  Illinois,  by  which 
court  the  Judgment  of  tbe  superior  court  was 
affirmed.  After  the  commencement  of  this  ac- 
tion, Gormley  sued  out  from  the  Supreme 
Court  of  Illinnin  a  writ  of  error  to  review  tbe 
judgment  of  tbe  appellate  court,  and  the  judg- 
[341]  ment  of  that  court  was  thereupon  affirmed. 
OormUs  T.  Dav.  114  HI.  185. 

Gormley  sold  several  lots  and  blocks  of  bis 
subdivision  to  different  parties;  put  down  aide- 
walks,  and  threw  up  various  streets  with  a 
plow;  street  and  sidewalk  work  In  the  addition 
was  done  by  tbe  village;  and  portions  of  vari< 
ous  streets  were  graded  and  ditcbed.  After 
tbe  foreclosure  the  taxes  upon  the  premlaee  in 
dispute  were  paid  by  Alfred  Coming  Clark. 

On  tbe  81st  of  March,  1884.  Clark  filed  his 
petition  uoder  tbe  "Burnt  Records  Act"  so 
called,  being  chapter  116  of  the  Revised  Stat- 
utes of  Illinois,  setting  up  his  title  to  tbe  prop- 
erty in  controversy;  alleging  tbe  destruction  of 
the  records  of  Cook  County  and  of  bis  record 
Utle  on  October  8  and  0, 1871,  br  fire;  tbe  pro- 
tseedina  of  the  council  of  the  Village  of  Glen- 
ooe,  oftbc  clerk  and  of  Michael  Gormley:  and 
tbe  suits  in  the  superior  and  appellate  courta; 
and  charging  fraud  on  Gormley's  part  and 
threatened  irreparable  Injury;  averring  tbat 
Gormley  was  in  possession  of  petitioners  land 
and  about  to  destroy  its  market  value  by  pro- 
curing a  vacation  of  the  streets  around  it;  and 
■■king  that  council  and  clerk  be  enjoined.  Pe- 
titioner made  tbe  Village  of  Gleacoe,  Its  coun- 
dl  and  clerk,  Micbael  Gormley  and  wife  and 
others,  who  had  claimed  some  interest  in  the 
property,  parties,  "and  all  whom  it  mov  con- 
cern," and  prayed  that  tbe  ordinances  of  Octo- 
ber 4,  1881.  and  January  8,  1882.  be  declared 
null  and  void  and  of  no  effect  wbatRoevcr,  and 
for  a  decree  confirming  and  establishing  bis 
title  in  fee  simple  to  the  lols  and  blocks  men- 
tioned as  aforesaid,  and  that  he  be  put  in  pos- 
seaaioD;  and  that  tbe  village,  irs  council  and 
clerk,  be  rcatrained  from  passing  or  posting 
any  ordinance  or  ordinances  vacating  atreets  or 
puts  of  streets  adjoining  petitioner  s  lots  and 
blocks.  Many  of  tbe  defendants  defaulted, 
and  some  answered.  Including  Gormley  and 
wife,  upon  whose  answer  tbe  only  questions  in 
issue  here  ariae.  Upon  beariog.  the  court  en- 
1S4  II.  & 


tared  4  final  decree  In  favor  of  Clark,  adjudge 
log  tbat  he  was.  at  the  date  of  fillog  the  petition, 
vested  with  title  fu  fee  simple  ausolute  to  tbe 

{)remise8  in  dispute,  and  confirming  and  eatab- 
ishfng  the  same;  that  Gormley  was  estopped  r«*« 
from  claiming  any  Informality  or  defect  in  the 
plat  (tf  his  addition  to  Glencoe;  tbat  be  and  bis 
wife  had  no  homestead  rigbu  in  any  of  the  Iota 
and  blocks  decreed  to  Clark,  or  in  any  slrecta 
or  parts  thereof  on  which  any  of  the  said  loia 
or  blocks  abutted,  as  against  said  Clark,  hie 
representatives,  heirs  and  asslgna;  tbat  tbe  or- 
dinance of  January  8,  1882,  was  null  and  void; 
that  title  to  tbat  portion  of  Adama  Street  b» 
tween  Grove  Street  and  Bluff  Street  was  vested 
In  Gormley.  but  subject  to  an  easement  In  the 
use  of  it  by  said  Clark,  hts  heirs,  legal  repre- 
sentatives and  assigns,  as  tbe  owner  of  lots  or 

{lartd  of  lols  abutting  thereon;  tbat  aaid  Gorm- 
ey  and  wife  remove  from  tbat  portion  of 
Adams  Avenue  on  or  beforea  date  named,  and 
in  default  of  such  removal  the  matabal  remove 
tbe  buildings  thereon  located;  and  that  posses- 
sioD  of  the  property  in  dispute  be  surrendered 
to  petitioner.  The  decree  dissolved  a  prelim- 
inary injunction  which  bad  b^n  granted 
against  tbe  village  and  its  authorities,  end 
awarded  no  relief  in  respect  to  them. 

From  this  decree  Gormley  appealed  to  this 
court,  and  assigns  as  errors  (1)  that  the  court 
erred  in  not  diamlBslng  tbe  bill  for  want  of 
eauity;  f2}  that  petilioner  had  a  complete  and 
adequate  remedy  at  law,  and  a  court  of  chan- 
cery had  no  jurisdiction;  (8)  that  tbe  court  erred 
in  decreeing  void  tbe  ordinance  vacating  said 
streets  in  said  Gormley's  Addition  to  Glcocoe- 
(4):  tbat  the  court  erred  In  decreeing  that  said 
Micbael  and  Eliza  Gormley  remove  ibeir  house, 
barn  and  shop  from  said  portion  of  Adams 
Avenue,  between  Grove  and  Bluff  Streets;  (5) 
that  tbe  court  erred  in  decreeing  to  tbe  peti- 
tioner an  easement  in  tbe  right  oi  use  of  Adams 
Avenue,  between  Grove  aod  Bluff  Streets,  as  a 
street,  by  aaid  petitioner;  <6)  that  the  court 
erred  in  decreeing  tbe  petitlonei*  entitled  to  the 
po^ession  of  said  lots  and  blocks  in  said  peti< 
lion  described:  (7)  that  tbe  court  erred  in  de- 
creeing that  the  appellant  surrender  up  posses- 
sion of  said  streeta,  lot*  and  blocks  to  the 
petittoner. 

Mr.  Hillard  F.  Rlsffls,  for  appellant: 
Whenever  a  court  of  Taw  affords  a  plain,  ade- 
quate and  complete  remedy,  without  tbe  aid  ot 
a  court  of  equity,  the  plaintiff  must  proceed  at 
law. 

Killian  v.  Ehbinghaut,  110  U.  8.  S68  (28:  246); 
FutteU  V.  Qregg,  118  U.  8.  550(28:  9f)»);  IIol- 
latid  V.  ChaUiM,  110  U.  &  16  (28:  S2};  Jiutehingi 
V.  Higgim,  59  III.  29. 

A  law  that  would  take  tbe  property  of  one 
and  transfer  it  to  another  without  compensa- 
tion would  be  unconstitutionnl. 

QAhardt  V.  Jteevet,  75  111.  801;  8t.  John  v. 
QuiUow,  72  111.  334;  Cooper  v.  Detroit,  42  Mich. 
584. 

For  an  Injury  which  an  Individual  or  a  cor- 
poration suffers  in  common  with  the  publttv 
equity  will  not  relieve. 

JMroit  V.  Detroit  d  M.  R.  Cb.  2S  Mich.  178: 
Dentter  A  8,  R.(k.f.  Denver  Ot^  &,  C».  9 
Colo.  678. 
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Mmn.  Cluu-lea  £.  Pope,  Alexander 
HeCoy  ud  Chmrlea  B.  ateCoj,  for  Ap- 
pellee: 

If  one  dedrea  a  trial  Id  k  suit  UDder  the 
Burnt  Records  Act,  he  mutt  demand  it  In  the 
court  below. 

Eeaeoek  v.  Eotmer,  100  DL  945-^1;  BmcoA 
V.  Lulmke,  107  Dl.  806-404. 

Hill  court  will  not  allow  a  queetioa  to  be 
raised  in  this  court  not  raised  in  the  court  be- 
low. 

Bdl  V.  Bnim,  43  U.  8.  1  How.  160  (11:  80); 
Doe  v.  Watton,  40  U.  8.  8  How.  268  (12: 1073); 
Belk  V.  Meagher,  104  U.  S.  279  (26;  735);  Clark 
v.  Frederick;  105  U.  8. 4  (86: 088);  lipringer  v. 
U.  8.  108  U.  8.  686-G98  (26: 266). 

Wbere  «  party  goes  to  trial  before  the  court 
without  objection  be  bas  waived  bis  right  to  a 


teamey  v.  Caiie.  79  U.  8.  12  Wall.  276,  384 
(20:305,  897);  Bon>i  v.  Ihiitin,  113  U.  8.  604 
(28:  885);  Dundee  Mortgage  <fc  T.  Invest.  Co.  v. 
Bvgfut,  124  U.  S.  157  (31;  357). 

A  f«leral  tribunal  can  enforce  statutory 
rights  upon  the  cbanceir  side  of  the  court 
when  tbe  citizenshi[)  of  the  parties  is  such  as 
to  give  tbe  court  jurisdiction. 

Clark  V.  Smith,  88  U.  8. 18  Pet  105, 208. 804 
(10: 123.  127). 

In  decreeing  on  titles,  this  court  must  ac- 
commodate the  mode  of  proceeding  to  tbe 
nature  of  the  case  and  the  character  of  tbe 
equities  involved  in  the  controversy  so  as  to 
give  effect  to  state  legtslation  and  Rtate  policy. 

Ex  parte  McNeil,  80  U.  S.  18  Wall.  236  (20: 
624);  BrodeHek^t  Will,  88  U.  8.  21  Wall  503 
(22:  599):  Fiteh  v.  CreighUm,  66  U.  8.  24  How. 
150  (16:  696);  Holland  v.  Challen.  110  U.  8.  15 
(88:62):  R/vnotdtv.  Grawfordmlle  Firit  Nat. 
Bank,  112  U.  8. 4^!  (88: 733);  Oage  r.  Caraher, 
135  m.  447;  Bmiih  v.  EMlAiTison.  108  HI.  662. 

The  Burnt  Records  Act  is  broad  and  compre- 
hensive in  its  character,  and  it  is  intended 
thereby  that  wbeo  a  couri  bas  once  acqmred 
jurisdiction  tbat  it  shall  go  on  and  adjudicate 
upon  any  and  all  claims  and  titles  to  the  pn^ 
eriy  in  dispute. 

hmith  V.  Oage,  It  BIss.  317;  JfuJeey  v.  Qih- 
bom,  87  III.  867;  Robinxm  v.  Ferguton,  78  111. 
588;  Smith  v.  nvtehinton,  108  III.  662;  Moore 
V.  Wayman.  107  111.  195;  FaruKll  v.  Bardiitg. 
06  111.  82;  Barnett  v.  Cline,  60  HI.  205;  Bradi$h 
V.  Grant.  6  West.  Rep.  585.  110  111,  806. 

The  Illinois  Act  is  not  an  constitutional  as 
depriving  one  of  Uie  right  of  trial  by  juiv. 

Seaeodk  v.  ffomer,  109  HI.  340,  2S0,  861; 
Bertrand  v.  Taplor,  87  HI.  285. 

Whether  or  not  the  State  Consiilution  au- 
thorized tbe  passage  of  a  statute,  what  is  tbe 
intetpretation  of  such  statute,  and  what  arts 
are  justified  under  such  statute,  are  to  be  de- 
cided exdusively  by  the  highest  court  of  the 
State. 

Orem  v.  Neat  81  U.  8.  6  Pet.  291  (8:402); 
Ehntndorfv.  Taylor,  23  U.  8.  10  Wheat.  152 
(6:289);  Wation  v.  Mereer,  88  TJ.  8.  8  Pet  88 
(8:  876);  Jaekmm  v.  LampJiire.  28  U.  8.  8  Pet. 
280  (7: 679);  WiOure  v.  Bvekley.  61  U.  8.  20 
How.  84  (16;  816);  Porter  v.  Foley,  66  U.  8.  24 
How.  415  (15:  740);  Medberry  v.  Ohio,  65  U.  8. 
24  How.  418  (15: 789);  Salomont  v.  Graham, 
82  U.  a  15  Wall.  208  (21: 87);  Meardi  v.  State, 
86  U.  8. 19  Wall.  «89  (28: 3lS);  Norton  t.  SMy 
•12 


Covnty,  118  U.  S.  425  (80: 178);  Barpending  v. 
Dutch  CliurtK  41  V.  &  16  Pet  456  (10:  lOSSj; 
Meaurky  v.  SiUiman,  86  U.  8.  8  Pet  270  (7: 
676);  Murray  v.  Oibaon,  56  U.  8. 15  How.  431 
(14;  756);  Amy  v.  Watertoan,  180  U.  8.  301 
(38: 946);  Ranriek  v.  Putriek,  110  U.  8.  18«, 
170  (30: 306,  404);  Btatger  v.  Ni^tingaU,  12S 
U.  S.  176(81:1105). 

The  Fourteenth  Amendment  does  not  take 
away  from  tbe  States  tbe  power  of  giving  a 
court  of  equity  jurisdiction  in  cases  requinog 
equitable  relief. 

GhunAv.  Kel9ey,n\  U.  8  288, 384  (80: 961); 
Baney  v.  Gallagher,  87  U.  8  20  Wall.  670  (33: 
453);  FFa£t-<rv.&ii/nn<r«, 08  U.S.  00(23:678). 

The  right  of  way  passed  as  an  appurtenance 
to  the  blocks,  and  therefore  dear  of  homestead 
rights. 

Smyth,  Homesteads  and  Exemptions,  5  800^ 
p.  248;  KittU  v.  ^Hffer,  22  C^l.  484;  IlamUton 
V.  Chicago,  B.  A  q.  R.  Co  124  BL  235:  Mai- 
thieteen  Zine  Co.  v.  La  Salle,  5  West  Rep.  178, 

117  111.  411;  Trickey  v.  Sehtader.  53  111.  78; 
Lake  View  v.  LeBahn,  6  West.  Rep.  766,  130 
111.  92:  LiUler  v.  Lincoln,  106  111.  353;  Jf/iw- 
VDood  County  v.  Mayieood,  6  West  Rep.  6M, 

118  HI.  61;  Lee  v.  Movnd  Station,  6  West  Rep^ 
829,  118  111.  304;  Zearing  v.  Raber,  74  Bl.  411. 

Equity  would  protect  abutting  property  own- 
ers by  injunction  upon  any  Invasion  of  their 
rights. 

JadcMonviOe  t.  Jmkaonvitte  R.O0.VI  III  54% 
The  court  was  justified  in  ordering  a  writ  of 

assistance  to  is.sue. 

Terrdl  y.  AUi$on.  88  U.  8.  21  WaH.  801  (82; 
685):  Sem  v.  Zink,  55  HI.  440. 

Mr.  CW<^i»A'«sFnller delivered  theopln-  [345] 
ion  of  the  court: 

Upon  the  8th  and  Oth  of  October,  1871,  a 
memorable  conflajErration  destroyed  a  large  part 
of  the  City  of  Chicago,  including  the  court- 
house and  the  entire  records  of  tbe  County  of 
Cook  In  the  State  of  Illinois,  to  which  the  City 
of  Chicago  was  situated.  An  Act  was  there- 
upon passed  by  tbe  General  Assembly  of  tbat 
State,  approved  April  9,  1872,  to  remedy  tb« 
evils  consequent  upon  the  destruction  of  public 
records  (Laws  Bl.  1871,  1872.  p.  652),  which 
Act  is  now  chapter  116  of  the  Revised  Statutes 
of  Illinois.  (2  Starr  and  Curtis,  1903.)  Tbat 
Act  provided  tbat  in  case  of  such  destruction, 
the  courts  of  tbe  county  wherein  it  occurred, 
having  chancery  jurisdiction,  should  Lava 
power  to  inquire  into  tbe  condition  of  any  title 
to  or  interest  in  any  land  in  such  countv,  and 
to  make  all  such  orders,  judgments  and  ciecreea 
as  might  be  necessary  to  deiermine  and  estab- 
lish said  title  or  interest,  legal  or  equitable, 
against  all  persona  known  or  unknown,  and  all 
liens  exisUng  on  such  lands,  whether  by  stat- 
ute, mortsage,  deed  of  trust  or  otherwise;  that 
it  should  be  lawflil  for  any  person  claiming  title 
to  any  lands  In  the  county  at  tbe  titoe  m  the 
destruction  of  its  record^,  and  for  all  claiming 
under  such  person,  to  file  a  petition  in  any 
court  In  the  county  having  chancery  jurisdic* 
tion,  praying  foradecree  establishing  and  coo* 
firming  his  said  title,  which  petltim  should 
set  out  the  character  and  extent  of  tbe  estate  la 
the  land  in  question  claimed  by  tbe  complain- 
ant or  petitioner,  and  from  whom  and  when 
and  by  what  mode  be  derived  bis  title  thereto; 
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the  names  of  all  penons  owDing  or  claiming 
any  estate  In  fee  fo,  or  who  should  be  to  pos- 
sesion of,  said  lands  or  any  part  thereof,  and 
also  all  persons  to  whom  »nj  such  lends  had 
been  conveyed,  and  the  deed  or  deeds  of  such 
conveyance  recorded  in  tbeofflceof  recorder  of 
deeds  since  the  time  of  (destruction  of  the  rec- 
ords and  prior  to  the  filing  of  the  petttioD;  and 
their  residences,  so  far  as  tbe  same  were 
known;  tliat  all  persons  so  named  in  tbe  peti- 
tion should  be  made  defendantsand  notified  of 
tbe  suit  by  summons  or  publtcatioo  in  the  same 

r3461  manner  as  required  in  cbaocery  proceedings  in 
tbe  State,  unknown  owners  or  claimants  to  be 
brougbt  in  under  tbe  designatioa  of  "to  whom 
it  may  coacern; "  that  any  person  interested 
might  oppose  the  petition,  demur  to  or  answer 
it,  ur  file  a  cross-petition  if  he  desired  to  do  so; 
and  that  tbe  decree  entered  in  the  {noceeding 
■bonld  be,  as  totbe  title  found,  forever  binding 
and  conclusive,  except  against  minors  and  in- 
sane persons,  and  persons  in  possession  or  to 
whom  the  lands  bad  been  conveyed  and  tbe 
deeds  recorded  since  the  destruction  of  the 
records  and  prior  to  tbe  filing  of  tbe  petition, 
and  not  made  parties  defendant  1^  name.  Tbe 
Act  also  contained  varioos  provisions  in  pro- 
tection of  mwried  women,  insane  persons  and 
minora,  and  all  defendants  not  served  with 
summons  were  given  one  year  after  entry  of 
decree  to  ask  its  vacation  on  petition;  and  tbe 
rules  and  regulations  governing  courts  of  chan- 
cery in  Illinois  wero  declared  to  apply  (o  pro- 
ceedings under  tbe  Act  so  far  as  not  inconsist- 
ent therewith. 

By  numerous  decisions  of  the  Supreme  Court 
of  the  State  of  Illinois  it  has  been  determined 
that  a  peiitioQ  to  establish  title,  under  wbat  is 
known  as  tbe  "  Burnt  Records  Act,"  need  not 
show  that  tbe  petitioner  was  in  possession  of 
the  land  or  that  it  was  vacant  and  unoccupied, 
as  required  in  a  bill  to  quiet  title,  tbe  Act  au- 
thorizing tbe  petitioner  to  make  all  parties  in 
possessinu  or  claiming  an  interest  in  the  land 
parties  defendant  to  the  petition,  crcatinga  clear 
and  marked  distinction  between  a  case  of  this 
character  and  such  a  bill;  that  the  court  is  au- 
thorized and  required  to  investigate  tbe  inter- 
est of  all  tbe  parties  In  the  piemises  in  ques- 
lion,  and  to  decree  in  favor  of  the  better  title; 
that  all  that  is  required  in  respect  to  adverse 
claimants  ortbeir  titles  is,  that  such  claimant 
shall  be  named  in  tbe  petition  and  made  de- 
fendant; that  nothing  more  is  required  to  give 
the  court  jurisdiction  under  the  Statute  to  In- 
vestinte  the  claima  of  title  to  the  premises, 
and  ny  its  decree  establish  and  confirm  the 
title  in  tbe  person  in  whom  it  is  found  to  be 
vested,  and  to  make  all  such  orders,  judgments 
and  decrees  as  shall  be  necessary  to  that  end; 
that  decrees  so  entered  are,  as  to  the  title  so 
found,  forever  binding  and  conclusive  between 
tbe  parties;  that  tbe  Statute  was  in  effect  a 

r347]  Statute  of  Limitations,  and  under  the  circum* 
stances  was  not  unreasonable,  but  demanded  as 
a  matter  of  afetr  in  a  irreat  emergency;  that  it 
was  not  open  to  toe  objection  of  unconstitution- 
ality, because  not  providing  for  trial  by  jury  or 
otherwise;  and  that  the  question  whether  a  jury 
should  be  allowed  could  not  arise  unless  a  jury ' 
wasdem&nded.  Oage  v.  Cara^,  125111.  447; 
JBeaoock  v.  Eotmer,  100  111.  845;  Utaeoek  v. 
Lvkuki,  107  HI.  896;  RtHtinun  v.  Fergumn,  78 
IM  U.  & 


III.  538;  Bradith  v.  Grant.  US  111.  600,  8 
West  Kep.  625;  Bertraad  v.  Tayior,  87  UL 
235. 

The  subject  received  much  oon^deration 
from  Judfie  Blodgett,  holding  tbe  Circuit  Court 
for  the  Kortbem  District  of  Illinois,  in  Smith 
V.  Gage,  11  Bias.  217,  in  which  be  announced 
substantislly  tbe  same  concliisions.  And  he 
remarks  "that  the  court,  on  the  final  hearing 
of  such  a  case,  may,  in  its  discretion  as  a  court 
of  equity,  where  two  conflicting  titles  are  pre- 
sented, the  validity  of  wbich  can  be  determined 
in  a  court  of  law,  by  the  express  terms  of  its 
decree,  remit  the  parties  holding  such  titles  to 
a  court  of  law  for  the  trial  of  their  rights;  but 
this  would  be  purely  a  matter  of  equitable  dis- 
cretion, and  does  not  limit  tbe  power  of  the 
court  in  tbis  proceeding  to  settle  tbe  entire  title 
b;  its  decree."  In  (jage  v.  Caraher,  ubi  aupra, 
the  Supreme  Court  of  llllnots  says:  "Whatever 
may  be  tbe  power  of  tbe  court  of  chancery, 
where  there  are  cootroverted  titles,  to  restore, 
by  its  decree,  the  evidences  of  title  in  the  re- 
spective parties  as  Uiey  were  before  the  destruc- 
tion of  the  record,  and  then,  in  its  discretion, 
remit  tbe  parties  to  a  court  of  law  to  there  try 
their  titles,  it  is  manifest  no  such  course  was 
contemplated  by  the  Statute,  or  necessary  in 
cases  under  it*^  In  Ward  t.  Farrelt,  97  HI. 
618,  in  passing  upon  the  right  to  demand  a 
trial  by  jury  in  the  particular  instance  there  in 
hand,  it  is  justly  observed:  "  Where  a  new 
class  of  cases  are,  by  legislative  action,  directed 
to  be  tried  as  chancery  causes,  it  must  appear 
that,  when  tested  by  the  general  principles  of 
equity,  they  are  of  an  equitable  character,  and . 
can  be  more  appropriately  tried  in  a  court  of 
equity  than  In  a  court  of  law.  And  if  of  this 
character,  when  brought  in  a  court  of  equity 
they  stand  upon  the  same  footing  with  other 
causes,  and  the  court  will  have  tbe  right,  as 
in  other  cases,  to  determine  all  questiona  of 
fact  without  submitting  them  to  alary." 

Upon  the  oonstructiou  of  tbe  Constitution 
and  laws  of  a  State,  this  court,  as  a  general 
rule,  follows  tbe  decisions  of  her  highest  court, 
unless  they  conflict  with  or  impair  the  efficacy 
of  some  provision  of  tbe  Federal  Constitution, 
or  of  a  ledenl  statute,  ot  a  rule  of  general 
commercial  law.  Korton  y.  Shelby  County, 
118  U.  S.  425,  489  [80: 178,  185J.  And  this  Is 
so  where  a  course  of  those  decisions,  whether 
founded  on  statutes  or  not,  have  become  rules 
of  property  within  tbe  State;  also  in  regard  to 
rules  of  evidence  in  actions  at  law;  and  also  in 
reference  to  the  common  law  of  the  State,  and 
its  laws  and  customs  of  a  local  character  when 
established  by  repeated  decisions.  Burgets  v. 
Seligman,  107  if.  8.  80  [27:8691;  flucW  t. 
Chethire  It.  Co.  i;i5  U.  S.  556  rsi:  796].  Sub- 
stantially conclusive  effect  is  g^ven  to  such  de- 
cisions upon  the  construction  of  state  statutes, 
as  aflectiug  title  to  real  estate  within  the  State. 
JUdirtga  v.  Johnson,  128  U.  B.  212  [32  :  4011; 
Bacon  NorthieetUm  M.  L.  Ina.  <».  181  II. 
S.  258  [83:  1281;  Hanriok  w.  Fatiiek,  11911.  S. 
160,  169  fsO:  m,  404]. 

And  while  the  rule  is  thoroogbly  settled  that 
remedies  In  the  courts  of  the  United  States  are 
at  common  law  ct  In  equity,  according  to  tlio 
essential  charactif  of  tbe  case,  uncontrolled  m 
that  particular  by  the  practice  of  the  stuu* 
courts  (JViMD  (Meant  t.  Loiiuiana  (hnatruetion 
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Company,  129  U.  S-  45,  46  [32:  607] ).  yet  ao 
eDiargcmcQt  of  equitable  rights  hy  state  statute 
may  be  adminislercd  by  tlie  circuit  courts  of 
the  United  Slates  as  well  as  by  the  courts  of 
the  State;  and  when  the  case  is  ooe  of  a  reme- 
dial proceeding,  essentially  of  an  equitable 
character,  there  can  lie  no  objecllon  to  the  ex- 
ercise of  the  iuriadiclion,  Broilcriek  Will  Case, 
88  U.S.  21  Wall.  503,  520  [22:599,  605];  Holland 
V.  Challen,  110  U.  S.  16.  25  (28:  32,  561;  Frost 
T.  SpiHey,  121  U.  S.  552.  557  [30:  1010.  1012]. 

Tested  by  the  conclustona  of  the  Supreiue 
Court  of  IlliDots,  the  principal  coDtenticm  on 
appellant's  behalf  cannot  be  atutaincd.  The 
record  of  the  patent  and  the  deed  from  the 
patentee  to  Michael  Gortnlcy  bad  been  de- 
stroyed, and  the  deed,  which  it  turned  out  on 
r3491  ^'^'^  bearing  was  in  Gormley's  possession,  had 
*■  ■*  never  beea  re  reconlfd.  The  petitioner  was 
entitled  to  the  estsbltsbment  of  tbe  record  by 
the  proceeding  aatborized  under  tbe  Statute, 
and,  when  tbe  court  had  once  acquired  juris- 
diction, it  could  f!0  on  and  adjudicate  upon  all 
claims  to  the  proi)ertv  in  controversy,  as  there- 
in provided.  The  diameter  of  the  litigation 
sulbciently  indicates  that  tbe  petitioner  legiti- 
mately invoked  tbe  aid  of  tbe  Statute.  « 

It  la  strenuously  Insisted  tbat  tbe  remedy  at 
taw  was  adrquate,  and  that  as  the  right  of  pos- 
session was  purely  a  legal  question  aod  for  a 
jury,  the  court  of  cbHUCcry  should  have  de- 
clined jurisdiction;  but,  iniisniuch  as  the  case 
came  within  tbe  provisions  of  tbe  Statute,  and 
i-quity  could  alone  afford  the  entire  relief 
sungbt,  the  fact  tbat  legal  questions  were  also 
in\olved  could  not  oust  tbe  court  of  jurisdic- 
tion. The  jurisdiction  in  equity  attaches  uo- 
k'ss  tbe  legal  remedy,  both  in  respect  to  the 
tinal  relief  and  the  mode  of  obtaining  it,  is  as 
efHcicnt  as  the  remedy  which  equity  would 
afford  under  the  same  circumstances  (Aifwfrn 
v.  fhinderlaiul,  130  U.  S.  505.  514  [32:1005. 
14H)8]);  and  it  is  quite  clear  tbat  under  this 
Statute  the  restoration  of  the  record  title  is  a 
matter  essentinlly  of  equitable  rognizance, 
while  the  declaration  of  tbe  invalidity  of  liie 
ordinance  of  January  3,  1882,  the  removal  of 
the  cloud  caused  by  recording  a  copy  thereof, 
and  the  abatement  of  tbe  obstruction  to  the 
streels,  were  mailers  In  respect  to  vbich,  un- 
der the  averments  of  the  petition  aod  tbe  evi- 
dence adduced  at  the  hearing,  the  petitioner 
could  properly  resort  to  a  court  of  equity. 
Undoubtedly  tbe  rule  tbat  a  bill  may  be  re- 
tained for  the  purpose  of  granting  full  relief 
when  jurifidictiOD  exists,  should  not  bo  abused 
by  being  employed  as  a  mere  pretext  for  bring 
ing  Into  chancery  causes  proj^r  for  a  court  of 
law;  but  under  tne  local  law,  this  could  not  be 
predicated  of  a  petition  which  the  petitlnncr 
was  entitled  to  file  under  the  "Burnt  Records 
Act,"  and.  as  already  stated,  we  administer, 
where  adverse  citizenship  gives  us  Jurisdiction 
of  a  case,  the  equitable  relief  which  &tate  leg- 
islation accords. 

It  la  objected  tbat  there  was  error  In  the  direc- 
tion for  the  removal  of  tbe  buildings  from  the 
portion  of  Adams  Street  between  blocks  eight 
rSfiOl  ""^  nine.  In  disregard  of  the  homestead  riguls 
of  appellant  and  bis  wife;  but  we  do  not  think 
so.  Whether  the  plat  was  a  statutory  plat  or 
not,  as  to  which  some  ia.sue  is  made  by  tbe  an- 
sn-or,  the  pruofa  establish  aucb  a  dedication  as 
9U 


created  an  easement  in  tbe  petitioner,  the  ex- 
istence of  .which  Gormley  was  estopped  to 
deny,  and  which  tbe  court  was  justified  in  pro- 
tectmg.  Mnytcood  Co.v.  Maytw>d,  \\>^\\\.  61 
[5  West.  Rep.  5291;  MattktetMn  A  H.  Zinc  Co, 
V.  Ln  tfalU.  117  III.  411  [5  West.  Rep.  1781;  Ut- 
tlei-  V.  Lincoln,  106  111.  858;  ffamiltm  v.  Vhieo- 
go,  B.  d-  Q.  R.  Co.  124  III.  235. 

Tbe  right  of  way,  as  appurtenant  to  tbria 
blocks  and  lots,  pa^ed  to  the  purchasers  under 
tbe  sale  upon  the  trust  deed,  which  was  exe- 
cuted by  Qormley  and  his  wife,  aod  by  whidi 
both  bad  released  tbe  bomeatead  claim,  and  tbe 
decree  recognized  the  fee  as  still  in  Oorroley 
subject  to  the  burden  thus  imposed.  Trirtq/ 
V.  tiichlader,  02  Tl.  78;  EitOe  v.  I^eiffer,  S2CiL 
4d4. 

As  to  tbe  remaining  errors  assigned,  we  are 
of  opinion  that  the  court  correctly  held  tbe 
second  ordinance  duly  annulled,  and  the  ease- 
ment us  existing  in  the  petitioner,  so  far  as  re- 
spected the  property  dcf  cribed  in  the  first  of 
the  two  ordinances  referred  to,  and  properly 
granted  tbe  writ  of  assistance  to  put  the  peti- 
tioner into  nosscssion  of  his  blocks  and  lots  as 
prayed;  ana  while  the  bill  did  not  specifically 
prny  for  similar  relief  In  respect  to  the  streets 
in  question,  such  relief  was  agreeable  to  the 
case  made  by  tbe  bill,  and  could  be  awarded 
as  within  tbe  prayer  for  general  relief.  The 
writ  of  assistance  was  simply  In  effectuation 
of  the  decree,  and  was  in  accordance  with  tbe 
recognized  practice  in  equity  and  the  Ninth 
Equit  V  Rule.  We  are  satisfied  upon  the  whole 
case  that  the  circuit  court  committed  no  error, 
and  the  decree  teiU  therefore  he  affirmed. 


THE    COUNTY   COURT  OP    MACON  (WJI 
COUNTY  BT  AL.,  Plfft.  in  Err., 
t. 

UNITED  STATES.  «r  ret.  ALFRED  HUI- 
DEKOPEB. 

(See  8.  C  Jfoeon  Oomt^^v^trfdefaiptr,  Rspoitec^ 

Tax  to  paji  eountj/  bonda — mandaaau  to  coinfd 
l«By— -extent  of  tax. 

X.  Qnder  the  HIssouil  lav  authtnlBlnff  a  ooontr  t» 
subscribe  to  atock  of  tbe  Ko.  ft  Hiss.  K.  Otk,  and 
Issue  bonds  therefor  and  levy  a  tax  of  one  tweo- 
Uetb  of  one  per  oent  to  pay  same,  after  applTlDf 
said  tax  to  the  payment  of  a  Judtfioent  on  Inter- 
»t  coupons  of  said  bonds,  the  balanoe  doe  on 
Bucii  jiidyioRDtis  a  iiabuitjrof  the  oountr  to  bt 
paid  out  of  its  general  funds. 

X.  Tbe  statutes  of  tbe  State  bavlDv  authorised  tte 
county  to  levy  another  tax  of  one  half  of  one  per 
oent  for  county  purposes,  the  owner  of  the  Jud^ 
ment  may  by  mandamus  compel  the  county  to 
levy  the  full  amount  of  said  last-named  tax  aad 
apply  It  to  the  payment  of  the  said  balanoedaeoo 


NOTB.— .A*  to  ntandanMU  to  compel  etty.  totm  «r 
eoimtv  to  leiv  tax  to  pav  bonds  or  MiersiC  on  howfc 
seo  note  to  Davenport  v.  U.  S.  19:  TH. 

At  to  BUfto  on  coupons  dttadted  from  bond*,  MS 
not«  to  Kenosha  v.  Lamson,  19:  72R. 

A»  to  tale  of  Umdefor  ttxuti  atrtet  eompttancewiU 
BtatuU  neeeaarv,— see  note  to  WUltams  v.  PeytoOt 
i  :  518. 

When  an  itijunctUm  to  restrtHn  ths  coOeetion  of  « 
tax  will  be  granted.  See  no(<  to  WllUauis  v.  Peytoo, 
4:  6UL 
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Mid  judffmeDt  pro  rata  wltb  other  demands 
agalDBt  the  couaty. 
a.  Tbe  county  having  levied  a  tax  of  one  halt  of 
one  per  oeot,  Inoludlny  aa  part  thereof  twen- 
ty oents  CD  one  hundred  doUan  levied  bv  the 
township  boards  for  township  and  bridge  pur- 
poees,  the  county  can  be  compelled  to  levy  an 
additional  tax  of  twenty  cents  on  one  hundred 
doUus  to  pay  the  balance  of  said  Judgment  and 
other  county  debts  pro  rata. 

[No.  615.] 

Ai^edJan.  17,  tO,  1890.  Decided  Mar.  17. 1390. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
Slates  for  the  Western  District  of  Missouri 
to  review  a  judffment  for  a  peremptory  man- 
damus  comiwllTng  an  Increase  of  tbe  county 
tax  levy  from  thirty  cents  to  fifty  cents  by  a 
further  levy  of  twenty  cents  on  every  hundred 
doliiirs  of  valuation  of  taxable  property  in  the 
county,  and  applicatioD  of  sucb  levy  to  the 
payment  of  the  warrant  for  relator's  judgment 
and  other  registered  warrants  against  the  coun- 
ty. Affirmed. 

Statement  by  3fr.  Jtittiee  Field: 

On  the  19lh  of  November,  1879,  the  relator, 
Alfred  Huidi.Itoper,  recovered  in  the  Circuit 
Court  of  the  United  States  for  the  Eiistero  Di- 
vision of  the  Western  District  of  Missouri,  a 
judgment  against  Macon  County,  in  that  State, 
for  $28,U33,  and  costs,  upon  interest  coupons 
detached  from  certain  bonds  issued  May  2,  m70, 
by  that  county  to  the  Missouri  and  5ilssissippi 
Railroad  Company  under  the  aulliorily  of  tbe 
13th  section  of  the  Act  incorporating  tae  o)m- 
pany,  approved  February  20, 1865.  The  judg- 
ment not  having  been  paid,  and  pursuant  to  a 
mandate  of  tbe  court,  a  wsrrant  was  issued, 
dated  April  29.  1884,  upon  the  treasurer  of  tbe 
county,  directing  blm  to  pay  to  the  relator 
$35,677.47  out  of  the  general  funds  of  the  coun- 
ty in  payment  of  that  judgment.  This  warrant 
represented  tbe  judgment  with  Interest  and 
costs.  It  was  on  the  same  day  presented  for 
(383]  payment  to  the  treasurer  of  the  county,  and  its 
payment  was  refused  for  alleged  want  of  funds. 

The  18th  section  of  the  Act  incorporating  the 
Missouri  and  Mississippi  Railroad  O'Ompany 
provided  that  "it  shall  be  lawful  for  the  corpo- 
rate authorities  of  any  city  or  town,  or  the 
county  court  of  any  county,  desiring  to  do  so. 
to  subscribe  to  tbe  capital  stock  of  said  com- 
pany, and  may  issue  bonds  therefor  and  levy  a 
tax  to  pay  the  same  not  to  exceed  one  twentieth 
of  one  per  cent  upon  the  assessed  value  of  ux- 
able  property  for  each  year."  It  was  under 
the  authority  thus  conferred  that  tbe  County 
Court  of  Macon  County  subscribed  for  stock  In 
that  company  and  issued  tbe  bonds  in  payment 
of  its  sutncnption,  upon  coupons  of  trtilcb  the 
Judgment  of  tbe  relator  was  recovered. 

The  laws  of  tbe  State  of  Missouri  easting  at 
tbe  time  of  the  issue  of  tbe  bonds  and  coupons, 
namely.  May  2,  1870,  authorized  the  County 
Court  of  Macon  Connty  to  levy  and  collect  an- 
nually a  tax  of  one  ban  of  one  per  cent  upon 
all  tbe  taxable  wealth  of  the  connty  for  county 
revenue,  in  addition  to  the  one  twentieth  of  one 
per  cent  tax  authorized  by  tbe  charter  of  the 
railroad  company. 

In  United  StaUt  v.  CUtrk  County,  96  U.  8. 
811  [24:  628].  It  was  held  that  hoods  similar  to 
tboee  upon  which  the  coupona  were  Isined  for 
184U.S. 


which  the  judgment  here  was  recovered,  were 
debts  of  the  county  as  fully  as  any  other  of  Its 
liabilities,  and  that  If  any  balance  remained  due 
on  tbem  for  principal  or  interest,  afler  applica- 
tion of  the  proceeds  of  the  specific  tax  of  one 
twentieth  of  one  per  cent,  tbe  holders  were  en- 
tilled  to  its  payment  out  of  the  general  funds 
of  the  county.  And  in  the  decision  of  five 
cases  arising  upon  similar  bonds  before  tbe 
court  nt  tbe  October  Term  of  1883  (109  U.  S. 
229),  it  was  held  thnt  the  pfiymeut  of  any  such 
bnlance  was  demnndnble  out  of  funds  raised 
by  taxation  for  ordinary  county  uses. 

It  appears  Ibaifor  tbe  yt-ar  1885  tiie  Coimty 
Court  of  Macon  County  ordered  that  the  levy 
upon  every  one  hundred  dollars  of  valuation  of 
taxable  property  in  that  county  for  county  rev- 
enue should  be  thirty  cenls,  instead  of  fifty 
cents  authorized  by  law,  and  that  the  revenue  | 
should  be  apportioned  as  follows:  totbosnlary 
fund,  one  third;  to  tbe  contingent  fund,  one 
fifth;  to  tbe  poor-house  fund,  one  flfib;  to  the 
road  and  bridge  fund,  one  sixth;  and  to  the  jurv 
aod  election  fund  the  balance,  —and  that  its  clerk 
certify  that  ordertothe  treasurer.  The  relator 
thereupon  made  a  demand  uiKin  the  county  to 
annul  and  rescind  this  onlerof  apportionnu-nl, 
and  to  increase  tbe  l.nx  levy  fur  the  current 
year  of  1885  from  thirty  cents  to  the  fifty  itnts 
authorized  by  law  ujuin  every  one  hundred 
dollars  valuslion  of  taxable  pro|KTly  in  tbe 
county,  and  to  apply  the  proceeds  of  such  tax 
to  the  payment  of  the  rehitor's  jud<:inent  and 
warrant.  This  demand  tieiu;?  refustd,  he 
prayed  for  a  further  writ  of  muudnmus  direct- 
ing the  County  Court  and  tbe  justices  thereof 
to  make  tbe  order  and  take  the  proceediugs  de- 
manded. 

Subsequently,  on  motion  of  the  relator,  tbe 
court  entered  an  order  requiring  the  County 
Court  of  Macon  County  and  its  treasurer  to 
make  and  file  in  court  on  the  first  Moiid:iy  in 
March,  1886,  full  returns  and  siRteuients  under 
oath  relative  to  tbe  administmtion  of  tbe  coun- 
ty reventie  after  the  first  of  January,  1)^84,  to 
the  date  of  filing  their  returns,  stating  the  value 
of  the  property  assessed  for  the  years  I8S4  iind 
1885,  what  taxes  were  levied  thereon  for  county 
revenue  and  when,  what  amounts  were  col- 
lected on  said  levies,  what  dispositions  were 
made  of  tbe  amounts  so  cotlectetl,  what  sub<ii- 
visions  Into  spec'lal  funds  had  been  made  of  ibe 
county  revenue,  what  payments  bad  been  made 
to  eacQ  fund,  and  what  balance  remained  on 
hand  to  the  credit  of  each  of  the  funds,  and  to 
tbe  credit  of  tbe  general  fund,  and  what  war- 
rants bad  been  theretofore  issued  and  repistered 
drawn  on  the  ^neral  fund,  and  what,  if  any, 
payments  had  oeen  made  thereon. 

In  November.  1885,  tbe  County  Court  filed 
an  amended  return  to  the  mandamus  issued, 
its  original  return  having  been  lost,  admitting 
that  toe  county  Is  a  municipal  corporation 
whose  financial  affairs  are  administered  by  a 
county  court,  that  the  relator  recovered  the 
judgment  stated^  and  procured  the  warrant  on 
Its  treasurer  in  the  manner  alleged,  that  the 
warrant  was  unpaid,  and  that  by  the  law  of 
Missouri,  at  the  time  of  tbe  issue  of  the  bonds, 
ttae  County  Court  was  authorized  to  levy  and 
collect  a  tax  of  one  half  of  one  per  cent  upon 
all  the  taxable  wealth  of  the  county  for  county 
revenue.  In  addition  to  the  one  twentieth  of  one 
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per  cent  authorized  by  the  charter  of  the  com- 
pany. But  it  set  up  that  the  county  bad 
levied  for  the  year  1885  upon  all  the  taxable 
vealth  of  the  couoty  of  every  kind  and  de- 
■cription  the  full  sum  of  fifty  cents  on  the  one 
hundred  dollars  valuation  thereof  as  would  ap- 
pear the  exhibits  Trhich  It  presented,  and 
made  a  part  of  its  return,  and  stated  that  it  bad 
apportioned  the  revenue  as  above  mentioned. 
It  appeared  also  that  the  township  boards  for 
the  several  townships  in  that  countv  bad  levied 
for  towDsbip  and  road  purposes  for  the  year 
1666  twenty  centa  on  tbe  one  hundred  doilara 
valuation  of  taxable  property,  and  that  tbe 
County  Court  had  directed  the  clerk  of  the 
county  to  extend  on  tbe  several  tax  books  of 
the  respective  townships  the  rates  which  had 
been  thus  levied  for  township  purposes.  It 
was  only  in  thia  way  that  the  Countv  Court 
had  levied  fifty  centa  on  tbe  hundred  dollars  of 
valuation  of  taxable  property,  that  is.  by  treat- 
ing ae  a  part  of  such  sum  the  amount  which 
the  township  boards  had  levied  for  township 
and  road  purposes,  namely,  twenty  cents  on 
the  one  hundred  dculars  of  valuation  of  taxable 
property. 

It  alio  appeared  from  that  xetum  that  tbe 
unonnt  of  money  remaining  in  the  treasury  of 
Uuon  County  was  f  14,394.44,  and  that  tnere 
were  outstanding  and  unpaid  warrants  largely 
in  excess  of  that  aum,  issued  on  the  general 
fund  of  the  county  for  the  yeara  1884  and  1885, 
and  that  before  tbe  issue  of  tbe  relator's  war- 
rant and  itirecistration,  a  school-fund  warrant 
for  the  aum  of  $7,848.90  had  been  iaaued  by 
the  county  and  registered. 

The  relator  demurred  to  tbe  return,  and  the 
circuit  court  sustained  tbe  demurrer,  and  or- 
dered a  peremptory  mandamus  to  issue,  com- 
pelling uie  County  Court  to  annul  the  order 
apportioning  tbe  revenue  for  1865  into  separate 
and  distinct  funds,  to  Increase  the  tax  levy  for 
that  year  from  thirty  cents  to  fifty  cents  ay  a 
further  levy  of  twenty  centa  on  every  one  hun- 
dred dollars  of  valuation  of  taxable  property  in 
tbe  county,  such  levy  to  be  made  and  collected 
[3361  regular  annual  levies  required  by  law, 

and  to  apply  tbe  proceeds  of  such  levy  prorata 
towards  the  payment  of  all  registered  warrants 
of  even  date  and  x^stration  with  relator's 
warrant,  and  to  divide  tbe  surplus  in  tbe  treas- 
ury of  $14,394.44,  after  deducting  therefrom  tbe 
amount  of  tbe  warrant  in  favor  of  tbe  school 
fund,  between  the  relator's  warrant  and  other 
warrants  of  even  date  of  rpgtstration  with  that 
warrant  issued  under  and  by  virtue  of  mauda- 
mu8  proceeding  in  said  circuit  court. 

A  motion  for  a  rehearing  waa  denied.  To 
review  this  judgment  the  case  b  brought  lo 
this  court  on  wnt  of  error. 

Mmr:  Jamee  Cmrr  uidBab^  O.  MtiehOl, 
tor.  plaintiffs  in  error: 

The  facts  cited  in  tbe  return  are  not  denied, 
consequently  they  stand  admitted. 

UarOiman  v.  Knoat  Ovunty,  123  U.  8.  806 
(80:  1163). 

The  facts  staled  in  said  return  show  good 
legal  reasons  why  the  relator  is  not  entitled  to 
a  peremptory  writ  of  mandamus  as  prayed  fur 
In  said  information. 

U.  &  T.  Clark  County,  96  U.  8.  769(24:  645). 
•1« 


The  relator  is  not  entitled  to  the  levy  of  any 

other  tax, 

V.  8.  V.  Macon  Govnty,  99  TT.  8.  S83  (36:  831); 
TJ.  8.  V.  Clark  County,  96  U.  8.  769  (24;  6«); 
State  V.  Macon  County,  68  Mo.  29;  StaU  v. 
Shortridge,  66  Ho.  126^ 

It  would  be  gross  breach  of  trust  to  takethis 
fund  or  any  part  thereof  and  apply  it  to  the 
payment  of  the  relator's  judgment. 

Mitaouri  v.  WinterboUom.  123  U.  8.  215  (31: 
124);  Clay  County  v.  MeAleer,  116  U.  8.  616 
(29:  482);  Ea*t  8t.  Louitv.  U.  S.  IIOU.8.321 
(28:  162);  Qrant  v.  Davenport,  86  Iowa,  401; 
Gofin  V,  Davenport,  28  Iowa,  615;  French  v. 
Dnrlington.  42  Iowa,  618;  Com.  v,  Lnncatter 
County,  6  Bina.  6;  Com.  v.  Philadelphia  Coun- 
ty. 1  Whan,  1;  Edgerfon  v.  Munteipality,  1 
La.  Ann.  435;  Dobbina  v.  Sri$  County,  41  U. 
8.  16  Pet.  436(10:  1022). 

The  relator  has  got  all  helientitled  to  under 
the  contract. 

State  V.  Shortridge,  66  Ho.  126;  State  t.  Ma- 
eon  County  Ct.  68  Mo,  29. 

Mr,  Joseph  Shippen,  for  defendant  in  er- 
ror: 

Tbe  court  below  was  correct  in  ordering  tbe 
annulling  of  the  apportionment  of  the  county 
revenue  for  the  year  1886  into  separate  and  dls- 
tioct  funds. 

StaU  V.  Maeon  County  Gt.  41  Mo.  453;  Cur- 
ran  V.  Arkaneat,  66  U.  S.  16How.  820 (14: 712); 
U.  8.  V.  dark  Oounty,  86  U.  S.  211  (24;  628). 

Mr.  Ju^iee  Flald  delivered  tbe  opinion  of 

the  court: 

According  to  the  law  of  Missouri  under 
which  the  bonds  of  Macon  County  were  issued 
to  tbe  Missouri  and  Mississippi  Railroad  Com 
pany.  in  payment  of  its  subscription  of  stock 
to  that  company,  as  stated  above,  the  balance 
due  upon  tbe  judgment  of  the  relator,  after 
application  of  (be  moneys  raised  by  the  special 
tax  of  one  twentieth  of  one  per  cent  lipon  the 
assessed  value  of  taxable  property,  stood  on 
the  same  footioja;  as  any  other  liability  of  the 
county  to  be  paid  out  oi  its  general  funds.  To 
raise  revenue  to  meet  its  expenses,  which  in- 
cluded that  liability,  tbe  county  was  auihorized 
to  lew  a  lax  of  fifty  centa  on  every  one  hun- 
dred dollars  of  valuation (rf  taxaUe  property  in 
the  couoty.  Cnited  StaUt  v.  Clark  County,  96 
D.  8.  211  [38:628];  Knox  County  Ct.  v.  United 
States,  109  U.  8.  229  [27:  915], 

In  Uiis  case  it  appears  that  for  tbe  year  1885 
the  county  had  -levied  only  thirty  centa  on 
every  one  hundred  dollars  of  property,  but  it 
set  up  in  ita  answer  that  it  had  Mvied  fliiy  centiL 
treating  tbe  twenty  centa  which  had  been  levied 
by  the  boards  of  townships  for  town»bip  and 
bridge  purposes  as  part  of  the  fifty  centa.  The 
townahip  is  a  separate  organixation  from  that 
of  the  county,  with  authority  to  purchase  and 
hold  real  estate  and  make  contracts  and  control 
its  corporate  properly,  and  its  taxes  levied  for 
those  purposes  over  which  It  has  control  can  in 
no  just  eetae  be  termed  laxea  tot  county  pur- 
poses. There  can  be,  therefore,  no  valid  ob- 
jection to  the  county's  levy  of  an  additional 
twenty  cents  on  the  one  hundred  dollars  to 
make  up  the  fifty  cents  which  it  ia  authorized 
to  levy  to  meet  its  expenses  and  K&bilities. 

The  apportioning  of  tbe  fundt  collected  to 
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dIsUoct  and  lepmte  puipoBes  does  not  affect 

the  (question  presented.  The  prooeedlDr  is  to 
obtain  a  further  levy  and  the  appropriatioo  of 
ita  proceeds  upon  the  Judgment  of  the  relator 
among  other  aebts  of  the  county. 

That  the  surplus  remaining  id  the  tnasury 
over  the  payment  of  tbewarrant  for  the  school 
fund,  which  ia  of  prior  regbtratioD,  should  be 
appropriated,  pro  rata,  upon  all  the  warrants 
of  eren  date  and  registration,  ia  a  simple  meas- 
ure of  Justice.  All  the  warrants  were  issued 
and  registered  on  the  same  day,  and  If  they 
could  only  be  paid  in  the  order  of  their  regis- 
tration, and  a  (nyment  could  not  be  made  on 
any  one  without  Its  surrender,  as  contended, 
the  treasurer  would  be  obliged  to  retain  the 
funds  in  bis  poflsessioD  until  be  had  a  sufficient 
amount  to  pay  them  all  before  applying  any 
portion  (hereof.  As  the  circuit  court  said,  this 
is  an  absurd  position,  and  It  held  that  when- 
ever anv  reasonable  amount  has  accumulated  it 
should  be  distributed,  and  added  that  the  order 
of  the  court  would  be  a  full  protection  to  the 
officer.  In  that  respect,  aa  well  as  in  other 
particulars,  concttrrtng  with  the  court,  tee  qf- 
firm  iu  iudffmefU. 


(330J         MARIE  P.  BVAN8  bt  al.  AppU.. 

p. 

THE  STATE  NATIONAL  BANK  OF 
NEW  ORLEANS. 

0eea  a  Barter's  ed.  aSMSBL) 

I^Htetiee—teeotid  appeal,  wAm  taken— failure 
to  file  record,  effect  ef—dimnStmir-Ume  «f  fil- 
ing reeord. 

L  Where  an  appeal  la  taken  to  tUa  eomt  and  the 
record  Is  not  filed  at  the  term  at  vblcfa  It  Is  i»- 
tumsble,  the  appeal  ts  of  no  avail,  and  a  second 
appeal  may  be  taken. 

IL  Vliere  a  seoond  appeal  la  taken  by  Its  allowanoe 
br  tbe  drcult  court  withia  the  two  yean  tt  to 
operative  if  tbe  second  to  filed  durtng  tbe  soo- 

oeedfQg  term. 

I.  Neither  the  sUrnlnflr  of  the  dtation  nor  the  ap- 
proval of  tbe  bond  ia  neceaeary  to  the  jurlsdlo- 
tJon  of  this  court,  but  it  to  essential  that  the 
reeord  be  filed  during  the  term  at  which  the  ap- 
peal to  returnable. 

4.  It  is  appellanfa  duty  to  dooket  hto  case  and 
file  the  record  with  tbe  clerk  of  this  court  with- 
in tbe  first  Biz  daya  of  tbe  term,  where  tbe  decree 
was  rendered  thirty  days  before  tbe  eommeooe- 
mentof  tbeterm. 

&.  If  thto  ts  not  done  tbe  appellee  may  bare  the 
case  docketed  and  dtamtssed,  but  the  court  may, 
even  then,  permit  appellant  to  dooket  the  oase 
and  file  the  record  after  auoh  dlsmiaaal. 

6.  If  theoaseto  notso  dooket«d  aDddtamtaaed  by 
a^wllee,  tbe  appeUant  to  In  ttne  If  tbe  reoort  be 
filed  durinfftbe  return  term. 

7.  The  filing  of  the  record  in  this  case  under  tbe 
seoond  appeal,  duriii«  tbe  term  suooeedinff  Its  al- 
lowsnce,  tJioivb  on  one  of  tbe  laat  daya  of  that 
term  and  mtne  than  two  years  from  the  rendlUon 
of  tbe  deoree,  the  appeal  bavin;  been  allowed 
witbin  the  two  years,  gave  thla  court  Juriadtctloo, 
which  was  not  defeated  by  the  foilure  to  obtein 
a  citation  or  give  the  Iwad  witbin  the  two  yearai 
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APPEAL  from  a  decree  of  tho  Circuit  Conit 
of  tbe  United  States  for  tbe  Eastern  Dis- 
trict of  Louisiana  in  favor  of  defendant,  dls- 
misHing  the  bill  with  costs. 
On  motion  to  dUmiss.  Denied. 
The  facts  are  stated  in  tbe  opinion. 
JfsHra.  Jamea  MeCoimill  and  W.  Hal- 
let  FhillipB  for  motion. 

Mean.  /.  i.  Johnaoa,  A.  B.  C^urlaod 
and     J.  Hay  In  opposition. 

Mr.  (^ief  Juttiee  Foliar  delivered  the  opto- 
ion  of  the  court: 

The  daoee  In  this  case  was  rendered  on  tbe 
19th  of  June  and  a  rehearing  refused  on  tbe 
6th  of  July,  1885.  On  tbe  8th  of  July  of  that 
year  an  order  was  entered  allowing  Bus.  Evan* 
and  her  husband,  who  were  complainants  be- 
low, an  appeal  to  this  court  upon  giving  bond 
with  aecunty  as  directed;  and  upon  the  same 
day  the  bond  was  filed  and  approved.  Noth- 
ing further  was  done,  and  the  record  not  having 
been  filed  in  this  court  during  the  succeeding 
term  the  appeal  became  of  no  avail,  because 
not  duly  prosecuted.  Oredit  Co.  v.  Arkantae 
Gent.  S.  Co.  128  U.  8.  258  (82:448].  On  the 
2l8t  of  Msy,  1887,  Mr.  and  Mrs.  Evans  peti- 
tioned tbe  circuit  court  to  allow  an  appeal  from  [3311 
said  decree,  which  was  on  that  day  allowed 
and  entered  of  record,  oo  the  petitionerg  fur- 
nishing bond  conditioned  according  to  law. 
This  bond  was  accordingly  given  and  approved 
on  the  3d  of  October,  1887,  and  citation  issued 
and  served,  returnable  at  October  Term,  1887. 
The  record  was  filed  here  on  the  81st  of  March, 
1888,  one  of  the  days  of  that  term. 

A  motion  ia  now  made  to  dismiss  tbe  appeal, 
upon  tbe  grounds  that  It  Could  not  be  granted, 
because  the  court  bad  exhausted  its  power  by 
the  allowaoce  of  the  first  appeal,  and  because, 
if  this  were  not  so,  tbe  second  appeal  was  not 
taken  within  two  years  from  tbe  entry  of  the 
decree.  As  to  tbe  first  of -these  grounds  it  may 
be  remarked,  that  when  the  term  elapsed  at 
which  the  first  appeal  waii  returnable,  without 
the  fllingof  tbe  record,  that  appeal  had  spent 
its  force,  and  the  matter  was  open  to  the  tak- 
ing of  a  second  appeal,  as  it  would  have  been 
if  tbe  appellee  bad  docketed  the  cause  and  bad 
it  dismissed.  As  to  tbe  second  appeal,  this  was 
taken  within  tbe  two  years,  by  its  allowance 
tbe  circuit  court,  and  not  lust,  as  appellanta. 
did  not  fail  to  file  the  record  during  tne  auo 
ceeding  term.  Neither  tbe  signing  ^  the  dtik 
tioQ  nor  the  approval  of  the  bond  was  necessary 
to  our  Jurisdiction,  but  ft  was  essential  that  tbe 
record  should  be  filed  during  the  term  at  which 
tbe  appeal  was  returnable. 

Under  the  Ninth  Rule,  it  ia  tbe  du^  of  an 
appellant  to  docket  hfs  case  and  file  the  reeord 
with  the  clerk  of  this  court  within  tbe  first  riz 
days  of  tbe  term,  where  the  decree  was  ren- 
dered thirty  days  before  the  commencement  of 
the  term,  and  if  this  is  not  done,  the  appellee 
may  have  the  case  docketed  and  dismissed  as 
therein  provided,  though  even  then  tiie  court 
may  1^^  order  permit  the  appellant  to  docket 
the  case  and  file  the  record  after  such  disml^ 
sal.  And  it  has  always  been  held  that  if  the 
case  ts  not  so  docketed  and  dismiosed  by  tbe 
appellee,  tbe  appellant  is  in  time  if  the  record 
be  filed  during  the  return  term. 
The  filing  of  the  transcript  of  recoid  in  this 
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case  under  tbe  Becond  appeal,  during  the  term 
succeeding  its  allowance,  sufficed  for  tbe  pur- 
poses of  iurlsdictfon,  which  was  not  defeated 
1332]  by  the  failure  to  obtain  a  citation  or  give  the 
bond  within  two  years  from  tbe  rendition  of 
tbe  decree.  Skimonaon  v.  Bloomslure,  7417.  B. 
7  Wall.  306  [19: 91j;  Riehardton  t.  Oreen,  180 
U.  E).  104  [33: 672],  and  cases  cited. 
The  motion  to  dimiu  it  ther^ore  denied. 


1 3  ''^I   AUGUST  F.  ARNDT  BT  al.,  Pljft.  in  Err., 

t. 

If  ATHAN  K.  ORIOOS. 

(See  S.  C.  Bcporterls  ed.  Slft-82B.) 

Sertice  of  tummons  by  publication,  in  auit  a$  to 
lands— state  Uivi— jurisdiction — eone^ctive 
tenice. 

1.  A  State  has  power  brstatuteto  provide  for  tbe 
adliidlcntloD  of  titles  to  real  estate  within  Its  limits 
as  a»r«iuiit  nunrraidentswhoarabroufibt  Into  court 
only  by  publication. 

2.  Tbe  procedure  established  by  the  State,  In  this 
rwpect.  Is  bindlni;  upon  the  federal  courts. 

3.  ThedlBi>'nHii)nof  immovable  property,  wheth- 
er by  dL'i-d,  dctuc.it  or  any  other  mode,  to  ezdu- 
sivi'lt'  subject  to  the  government  wltbln  whoeo 
Juriii'tictjon  tbe  property  is  situated. 

4.  Tlie  court  can  acquire  jurisdiction  to  quiet 
title  by  constructive  service  a^uinst.  nonresident 
defc-ndnnts  by  publication  where  chestatutos  of  tbe 
State  provide  for  and  allow  Such  mode  of  service  in 
euch  CHWB, 

[No.  1160.1 

&ubmittedJan.lO.JS90.  DetSded  Mar,  19,  Jt90. 

IS  EKUOR  to  the  Circuit  Courtof  tbe  United 
Blntt's  for  the  District  of  Nebraska  to  review 
a  jtiilgnuiut  in  favor  of  plnintill  in  a  suit  hi 
ej<;ctineDt  on  a  decree  quieting  tbe  title. 

Up(»u  a  certificate  of  division  of  oplDion  be- 
tween thr  trial  judges.  linersed. 
Tlic  fiicis  arc  stated  in  the  opinion. 
.Vrssrit.  Walter  J.  Lamb.  Amott  0.  Hiek- 
ettssmA  Iltnry  II.  Wilsf'u.  for  plaintifTe  in  error: 
Tbe  mode  of  traD-sfcirin^r  real  estate  is  sub- 
ject 10  the  control  of  tbe  Legislature  of  tbe 
hv.Mv. 

3  Fom.  Eq.  Jur.  1517;  BosweU  v.  Otis.  60 
U.  S.9  How.  336(13:164):  Porker  v.  Oterman, 
M  \).  S.  18  How.  137(15:318);  Clark  v.  Smith, 
m  U  S.  13  Pet.  203  (10: 127);  lluling  v.  K<»a 
Valley  R.  &  Imp.  Co.  130  U.  S.  569  (32:  1045); 
yftilen  v.  Moline  M.  Iron  Works,  131  U.  S.  362 
(38: 1781. 

The  court  acquires  jurisdiction  to  quiet  title 

by  coi>>iru('1ive  service  against  nonresident  de- 
fendniits. 

l-kiidiler  V.  Sarfjent.  15  Neb.  102;  Keene  v, 
SalUi.M.  15  Keb.  200;  Wateim  r.  UlbricK,  18 
Nob.  xm-.  Hvling  v.  Raw  Valley  R.  Imp. 
Co.  180  U.  56S(S2: 1048);  Salisbury^,  Sands. 
2  Dill.  270;  lilair  v.  West  JWnt  Mfg.  Co.  7  Neb. 
162;  Venn  v.  Uayvard.  14  Ohio  St.  804;  V/Hl- 
iaim  V.  HWtoK,  2S  Ohio  St.  468;  Fishery.  Fred- 
erifks,  33  Mo.  612;  Weil  v.  Lowenthal.  10  Iowa. 
675;  Brooklyn  Trust  Go.  v.  Bvlmer,  49  N.  T. 
84;  Dillon  r.  Reller,  8U  Ran.  599;  Amsbaugh 
T.  Erchange  Bank,  38  Kan.  100;  Beebev.Doster. 
S6  Kan.  660;  OiUeapie  Thomat.SS  Kao.  188; 
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Walkenhoret  v.  Lewis,  24  Kao.  420;  Roxte  v. 
Palmer.  29  Kan.  887;  FenoW*  v.  Dutch,  87 
Kan.  615,  519;  Kntreken  T.  Howard.  16  Kao. 
551;  Botoard  v.  Entreken,  24  Kan.  428;  Etsia 
V.  Lower,  120  Ind.  239:  (Xcyd  Trotter,  118 
ni.  891;  Adams  t.  OoviUt.  98  Ho.  601 ;  WunMd 
V.  Landry.  89  I*.  Ann.  812;  Preston  T.  Bo»- 
mar,  19  U.  S.  6  Wheat.  680  (5:  830);  U.  S.  r. 
Fox.  94  U.  8.  820  (24: 192);  MeCormick  v.  Sut- 
livant,  28  U.  S.  10  Wheat.  202  (6:  808);  Beau- 
regard V.  New  Orleans,  59  U.  S.  18  How.  497 
(15:  469):  Suydam  V.  WilUamtM,  66  C.  S.  M 
How.  434(18:745). 

Messrs.  Nathan  K.  Orign.  Somva  Afn- 
aker  and  JuUus  A.  Smith,  me  defeodaDt  bi 
error: 

Statutes  authorizing  personal  judgments  upon 
constructive  service  as  well  as  judgments  ren- 
dered upon  such  service  are  void. 

Hart  T.  Sanvm.  110  U.  8.  151  (28:  101); 
Langdell,  Eq.  PI.  (2d  ed.)  %%  48,  184;  Orton  r. 
Smith,  59  C.  S.  18  How.  268<16: 398);  Vandeter 
v.  Freeman,  20  Ter.  834;  Ilollingsirorth  v.  Bar- 
bour. 29  U.  a  4  Pet.  466. 475  (7 :  922.  926);  Bos- 
Kell  V.  Otis.  50  U.  S.  9  How.  S  6  (18:  164): 
Bitchoffy.  Wethered,  76  U.  8.  9  Wall.  812  (IB: 
82y);  Knoieles  v.  Logansport  Gadight  A  C.  Co. 
86  U.  8.  19  Wall.  58  (22:  70);  Pennoyerv.  A'eff. 
95  U.  S.  714  (24:  565);  ScJMy  v.  Westenhols, 
L.  R.  6  Q.  B.  156;  T/ie  City  of  Mecca.  L.  R.  6 
Prob.  Div.  106;  Clark  v.  HnmmeU.  27  Fed, 
Rep.  839;  Pitts  v.  Clay,  27  Fed.  Rep.  637. 

The  mere  fact  that  the  real  estate  is  within 
the  territorial  limits  of  the  court's  jtirisdiction 
does  not  give  the  court  juiisdictiOD  of  tbe  prop- 
erty. 

Baton  V.  Badger.  88  N.  H.  328. 

Mr.  Justice  Brewer  delivered  tbe  opinlou  I'^^l 
oC  the  court: 

The  statutes  of  Nebraska  contain  these  sec- 
tions: Sec.  67,  chap.  78,  Compiled  Statutes 
ls8-~>,  p.  483:  "An  action  may  be  brought  and 
prosecuted  to  final  decree,  judgment  or  order, 
by  any  person  or  persons,  whclbcr  in  actual 
possession  or  not,  claiming  title  to  real  estate, 
a^inst  any  person  or  persons  who  claim  an 
adverse  estate  or  interest  therein,  for  the  pur- 
pose of  determining  such  estate  or  interest,  and 
quieting  the  title  to  said  real  estate."  Sec  68: 
"All  sucb  pleadings  and  proofs  and  subsequent 
proceedings  shall  be'  had  in  sucb  action  now 
pending  or  hereafter  brought,  as  may  be  neces- 
sary to  fully  settle  and  determine  tbe  question 
I  of  title  between  the  parties  to  said  real  estate,  [318] 
!  Hiid  to  decree  the  title  to  tbe  same,  or  any  part 
thereof,  to  the  party  entitled  thereto;  and  th« 
court  may  issue  tbe  appropriate  order  to  carry 
sucb  decree,  judgment  or  order  into  effect. 
Sec.  77,  Code  of  Civil  Procedure.  Compiled 
Statutes  1885,  p.  687;  "Service  may  be  made 
bv  publication  in  either  of  tbe  following  cases: 
Fourth.  In  actions  which  relate  to,  or  tne  sub- 
i  ject  of  whicb  is,  real  ox  peraonal  property  in 
I  tbia  State,  wbere  an/  defendant  baa  or  claims 
a  Hen  or  interest,  actual  or  conUngeat,  therefo. 
or  tbe  relief  demanded  consists  wholly  or  par^ 
tially  lo  excluding  bim  from  any  interest  there- 
in, and  such  defendant  Is  a  nonresident  of  tbe 
Sute  or  a  foreign  corporation."  Sec.  78  of  the 
Code:  "Before  service  can  be  made  by  publi- 
cation, an  affidavit  mutt  be  filed  that  service  of 
a  summons  cannot  be  made  within  thii  State, 
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on  the  defendant  or  defeodants,  to  be  served 
by  publieatioD.  and  that  tbecaseisoceof  those 
meotioced  in  the  preceding  Bectioo.  When 
such  affidavit  Is  .filed  the  party  may  proceed  to 
make  service  by  publication.  Sec.  82  of  the 
Code:  "A  party  against  whom  a  judgment  or 
decree  baa  been  rendered  vitbout  other  service 
than  by  publicaiioo  in  a  newspaper,  may,  at 
any  time  within  five  years  after  tbe  dale  oi  the 
ludgment  or  order,  have  the  sume  opened  and 
ue  let  in  to  defend;  .  .  .  but  the  title  to  any 
property,  tbe  subject  of  tbe  tudsment  or  order 
fiougbt  to  be  opened,  wbicb  by  it,  or  in  conse- 
quence of  it,  shall  have  passed  to  a  purchaser 
in  good  faith,  shall  not  be  affected  by  any  pro- 
ceedings under  this  section,  nor  shall  they  af- 
fect the  title  to  any  property  sold  before  judg- 
ment under  an  attachment.  Hec.  420  of  the 
Code:  "When  any  judgment  or  decree  shall  be 
rendered  for  a  conveyance,  release  or  acquit- 
tance, in  any  court  of  this  State,  and  tbe  party 
or  parties  against  whom  the  judgment  or  de- 
cree  shall  be  rendered  do  not  comply  therewith 
-wiibin  tbe  time  meotiooed  in  said  judgment  or 
decree,  such  judgment  or  decree  shall  have  the 
same  operation  and  effect,  and  be  as  available, 
as  if  uie  conveyance,  relruse  or  acqiiittaDce 
had  been  executed  conformable  to  such  judg- 
ment or  decree." 

Under  these  sections,  in  "March,  1882,  Charles 
L.  Flint  filed  bis  petiliou  in  the  proper  court 
[319]  against  Michael  Hurley  and  anoUier,  alleging 
that  he  was  the  owner  and  in  possession  of  tbe 
tracts  of  land  in  controversy  in  tbia  suit;  that 
he  lield  title  thereto  by  virtue  of  certain  tax 
deeds,  which  were  described;  that  the  defend- 
ants claimed  to  have  some  title,  estate,  interest 
in  or  claim  upon  the  lands  by  patent  from  the 
United  States,  or  deed  from  the  patentee,  but 
that  whatever  title,  estate  or  claim  they  bsid,  or 
pretended  to  have',  was  devested  by  the  said  tax 
deeds,  and  was  unjust,  inequitable  and  a  cloud 
upon  plaintiff's  title;  and  that  this  suit  was 
brought  for  the  purpose  of  quieting  his  title. 
The  defendants  were  brought  in  by  publica- 
tion, a  decree  was  entered  in  favor  of  Flint 
quieting  his  title,  and  it  is  conceded  that  all  the 
proceedings  were  In  full  conformity  with  the 
•latulory  provisions  above  quoted. 

The  present  suit  is  one  in  ejectment,  between 
grantees  of  tbe  respective  parties  to  the  fore^ 
lag  proceeding  to  quiet  title;  and  the  qtiestiun 
before  us,  arising  upon  a  certificate  of  division 
of  opinion  between  the  trial  judges,  is  whether 
tbe  decree  in  such  proceedings  to  quiet  title, 
rendered  in  accordance  with  the  provisions  of 
the  Nebraska  statute,  upon  service  duly  author- 
ized by  them,  was  valia  and  operated  to  quiet 
the  tirle  in  the  plaintiff  therein.  In  other 
words,  has  a  State  tbe  power  to  provide  by 
statute  that  the  title  to  real  estate  within  its 
limits  shall  be  settled  and  determined  by  a  suit 
In  which  tbe  defendant,  being  a  nonroidait, 
is  brought  into  courconly  by  publlcatioor  The 
Supreme  Court  of  Nebraska  baa  answered  this 
question  in  the  aflBrmative—  Watmm  v.  Uibrieh, 
18  Neb.  186,  in  which  tbe  court  says:  "Tbe 
principal  question  to  be  determined  is  whether 
or  not  tbe  decree^in  favor  of  Gray,  rendered 
upon  constructive  service,  is  valid  until  set 
aside.  No  objection  is  made  to  tbe  service,  or 
ny  piooeedingB  connected  with  It  The  real 
estate  In  contraveny  was  within  tbe  Jnrlidtetion 
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of  the  district  court,  and  that  court  had  au- 
thority, in  a  proper  case,  lo  render  the  decree 
confirming  the  title  of  Gray,  In  Ca$tnque  v. 
Imrie.  L.  R.  4  H.  L.  4l4--l.!9.  Mr.  JtuHee  Black- 
burn says:  'We  think  tbe  inquiry  Is,  first, 
whether  the  subject  matter  was  so  situated  as 
to  be  within  the  lawful  control  of  tbe  stateun- 
der  the  authority  of  which  the  court  sits;  and, 
secondly,  whether  the  sovereign  authority  of  [3S0] 
that  state  has  conferred  on  the  court  jurisdic- 
tion to  decide  as  lo  tbe  disposition  of  the  thing, 
and  the  court  has  acted  wilbin  Its  jurisdiction. 
If  these  conditions  ore  fulfilled,  tbe  adjudica- 
tion is  conclusive  against  all  tbe  world.*  The 
court,  therefore,  In  this  case,  having  autborily 
to  render  the  decree,  and  jurisdiclion  of  the 
subject  matter,  its  deci'ee  is  conclusive  upon 
tbe  property  until  vacated  under  tbe  statutes  or 
set  aside." 

Sec  67,  enlarging  as  It  does  tbe  class  of  cases 
lo  which  relief  was  formerly  afforded  by  a  court 
of  equity  in  quieting  the  title  to  real  property, 
has  been  sustained  by  this  court,  and  held  ap- 
plicable to  suits  in  the  fe<lcral  court.  I/ofland 
V.  OhaUen,  110  U.  S.  16  L28:52].  But  it  is  earn- 
estly contended  that  no  decree  in  such  a  case, 
rendered  on  service  by  publication  only,  is  valid 
or  can  be  recognized  in  tbe  federal  courts; 
and  HaH  v.  Bantom,  110  V.  S.  151  [28:  1011.  is 
relied  on  as  authority  for  this  proposition.  I'he 
propositions  are,  that  an  action  to  quiet  title  is 
a  suit  in  equity;  that  equity  acts  upon  the  per- 
son; and  that  tbe  person  is  not  brought  into 
court  by  service  by  publication  alone. 

While  these  propositions  are  doubtless  cor- 
rect as  slatemeots  of  the  general  rules  respect- 
ing bills  to  quiet  title,  and  proceedings  in  courts 
of  equity,  they  are  not  applicable  or  controlling 
here.  The  question  is  not  what  a  court  of 
equity,  by  virtue  of  its  general  powers  and  in 
the  absence  of  a  statute,  might  do,  but  it  is. 
What  jurisdiction  has  a  Stale  over  titles  to  real 
estate  within  iu  limits,  and  what  Jurisdlctioa 
may  it  give  by  statute  to  its  own  courts,  to  de- 
termioe  the  validity  and  extent  of  the  clalmsof 
nonresidents  to  such  real  estate?  If  a  State 
has  no  power  lo  bring  a  nonresident  into  its 
courts  for  any  purposes  by  publication,  it  is 
impotent  to  perfect  the  titles  (»  real  estate  with- 
in its  IfmiLi  held  by  itsown  citizens;  and  a  cloud 
cast  upon  such  title  by  a  daim  of  a  nonresident 
will  remain  for  all  time  a  cloud,  unless  such 
nonresident  shall  voluntarily  come  into  its 
courts  for  tbe  purpose  of  having  it  adjudicated. 
But  no  such  imperfections  attend  tbe  sover- 
eignty of  tbe  State.  It  has  control  over  prop- 
erty within  its  limits;  and  the  condition  of 
ownership  of  real  estate  therein,  whether  tbe 
owner  be  stranger  or  citizen,  is  subject  to  its  [321] 
rules  concerning  the  holding,  the  transfer,  lia- 
bility to  obligations,  private  or  public,  and  the 
modes  of  establishing  titles  thereto.  It  cannot 
bring  the  person  of  a  nonresident  within  its 
limits — its  process  goes  not  out  beyond  Its  bor- 
ders—but it  may  determine  the  extent  of  his 
title  to  real  estate  within  its  limits;  and  for  tbe 
purpose  of  such  determination  may  provide  any 
reasonable  methods  of  imparting  notice.  The 
well-being  of  every  community  requires  that 
tbe  title  lo  real  estate  therein  shall  M  secure,- 
and  that  there  be  convenient  and  certain  meth- 
ods of  dtiermlnlng  any  nnaettled  queattons  re- 
specting it.  The  duty  of  accompliihingthts  Is 
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local  Id  ita  nature;  it  Is  oot  a  matter  of  national 
concern  or  vested  in  the  general  government; 
it  remains  with  the  State;  and  as  this  duty  is 
one  of  the  Biate,  the  manner  of  dlscbarf^og  it 
must  ba  determiiied  the  5tat«.  and  no  pro- 
ceeding which  it  provides  can  be  declared  in- 
valid, unless  in  conflict  with  some  special  inhi- 
tiitiona  of  the  Constitution,  or  against  natural 
Justice.  So  it  has  been  held  repeatedly  tbat  the 
procedure  established  by  the  State,  in  this  re- 
•pect,  is  bfoding  upon  the  federal  courts.  In 
UniUd  Staim t.  Fox,  94  U.  8.  815,  S20  [24: 102], 
it  was  said:  "The  power  of  tbe  State  to  ref- 
late the  tenure  of  real  propert]^  within  her  Um- 
its,  and  tbe  modes  of  its  acquisition  and  trans- 
fer, and  tbe  rules  of  ita  descent,  and  tbe  extent 
to  wbicb  a  testamentary  disposition  of  it  may 
be  exercised  by  its  owoers,  is  undoubted.  It 
is  an  establisbed  principle  of  law,  everywhere 
xecognized,  arising  from  (he  necessity  of  the 
case,  that  the  disposition  of  immovable  prop- 
erty, whether  by  deed,  descent  or  any  other 
mode,  is  exclusively  subject  to  the  government 
within  whose  jurisdiction  the  property  is  situ- 
ated." See  also  MeCormiek  v.  SuUtvant,  28  U. 
S.  10  Wheat  202  [6:  803];  Beauregard  v.  New 
OrUana,  59  0.  S.  18  How.  497  [15:4691;  tiuy- 
dam  V.  WiUiamton.  65  U.  8.  24  How.  427  [16: 
742];  Chrittian  Unions.  Tount.lQt  U.  S.dSZ 
[25: 388];  Lat&rvpY.  Commercial  Bank,  8  Dana 
(Kv.)  114. 

Passing  to  aa  examination  of  tbe  decisions 
on  tbe  precise  queation,  it  may  safely  be  af- 
flrnnd  uiat  tbe  general,  if  not  the  uniform,  rul- 
ing of  state  courts  has  been  in  favor  of  tbe 
power  of  tbe  State  to  thus  quiet  tbe  title  to  real 
estate  within  its  limits.  In  addition  to  the  case 
{322]  ffom  Nebraska,  heretofore  cited,  and  which 
only  followed  prior  rulings  in  that  Stat^ — Scud- 
der  V.  Sargent,  15  Neb.  1(S;  Keene  v.  SaUenbach, 
16  Meb.  JJOO — reference  may  be  bad  to  a  few 
cases.  In  Ctot/4  v.  Trotter,  118  HI.  891.  tbe  Bu- 
preme  Court  of  Illinois  held  that  under  tbe 
statutes  of  that  Stale  tbe  court  could  acquire 
lurisdiction  to  quiet  title  by  constructive  serv- 
ice against  nonresident  defendants.  A  similar 
ruling  as  to  jurisdiction  acquired  in  a  suit  to 
Kt  aside  a  conveyance  as  fraudulent  as  to  cred- 
itors was  affirmed  in  A4amM  v.  OoibU»,  96  Mo. 
601.  In  Wun$tel  v.  Landry,  80  La.  Ann.  812, 
it  was  held  that  a  nonresident  party  could  be 
broun^bt  into  an  action  of  partition  by  construc- 
tive service.  In  Emg  v.  Lt^ioer,  120  Ind.  239, 
the  Supreme  Court  of  Indiana  thus  expressed 
its  views  on  the  question:  "It  is  also  argued 
that  the  decree  in  tbe  action  to  quiet  title,  set 
forth  in  tbe  special  finding.  Is  in  pertona  m  and 
not  in  rem,  and  that  the  court  bad  no  power  to 
render  such  decree  on  publication.  While  it 
may  be  true  that  such  decree  is  not  in  rem, 
strictly  speaking,  yet  it  must  be  conceded  that 
it  fixed  and  settled  tbe  title  to  the  land  then  in 
controversy,  and  to  that  extent  partakes  of  the 
nature  of  a  judgment  t'n  rem.  But  we  do  not 
deem  it  necessary  to  a  decisioo  of  tbii  case  to 
determine  whether  tbe  decree  is  i*n  peraonam  or 
in  rem.  The  action  was  to  quiet  the  title  to 
the  land  then  involved^  and  to  remove  there- 
from certaiE^  apparent  hens.  Section  818,  Rev. 
Stat.  1881,  expreaalj  autfaorixea  the  rendition 
of  such  ft  decree  <»  nibUcatlon.**  This  was 
dnce  the  decision  in  Bart  r.  Bamem^  as  was 
also  tbe  ciaeof  DOlon  v.  EdUr,  89  Kan.  689.  in 
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which  jifr.  *7u«(ie«  Valentine,  for  tbe  court,  says: 
"For  the  present  we  sball  assume  that  tbe  stat- 
utes authorizing  service  of  summons  by  publi- 
cation were  strictly  complied  with  in  the  present 
case,  and  thai  tbe  only  question  to  be  consid- 
ered is  whether  tbe  statutes  themselves  are 
valid.  Or,  in  other  words,  we  think  the  ques- 
tion is  this:  Has  the  State  any  power,  through 
the  Legislature  and  the  courts,  or  byanyotber 
means  or  instrumentalities,  todinioae  of  or  con- 
trol property  in  the  State  belonging  to  nonresi- 
dent owners  oat  of  the  State,  where  such  non- 
resident owners  wilt  not  voluntarily  surrender 
jurisdiction  of  their  persons  to  tbe  State  or  to  1 3S3] 
the  courts  of  the  State,  and  where  tbe  most 
urgent  public  policy  and  justice  require  that 
the  State  and  its  courts  should  assume  jurisdic- 
tion over  such  property?  Power  of  this  kind 
bas  already  iKen  exercised,  not  only  in  Kansas, 
but  in  all  tbe  other  States.  Lands  of  nonre^ 
dent  owners,  as  well  as  of  resident  owners,  are 
taxed  and  cold  for  taxes;  and  tbe  owners  there- 
by may  totally  be  deprived  of  such  lands,  al- 
though  no  notice  is  ever  given  to  such  owners, 
except  a  notice  by  publication,  or  some  other 
notice  of  no  greater  value,  force  or  efficacy. 
Beebe  v.  Dotter,  88  Kan.  666,  675,  877.  Mort- 
gage liens,  mechanics'  liens,  materialmen's 
lieoB  and  other  liens  are  foreclosed  against 
nonresident  defendants  upon  service  by  publi- 
calton  only.  Lands  of  nonresident  defendants 
are  attached  and  sold  to  pay  their  debts;  and, 
indeed,  almost  any  kind  of  action  may  be  in- 
stituted and  maintained  against  nonresidents  to 
tbe  extent  of  any  interest  in  property  tbev  may 
have  in  Kansas,  and  tbe  juriscfiction  tu  hear 
and  determine  in  this  kind  of  cases  mar  be  ob- 
tained wholly  and  entirely  by  publication. 
OiUetpie  v.  Thomaa,^  Kan.  188:  WaOcenhora 
V.  Lewi$,  24  Kan.  420;  Bowev.  Fatmer.^K^u. 
887;  Vtnable  v.  Dutch,  87  Kan.  515, 619.  All 
tbe  States  by  proper  suiutes  authorize  actions 
against  nonresidents,  and  service  of  summons 
therein  by  publication  only,  or  service  in  some 
other  form  no  better;  and,  in  the  nature  of 
things,  such  must  be  done  in  every  jurisdiction, 
in  oraer  that  full  and  complete  justice  may  be 
done  where  some  of  tbe  parties  are  nonresidents. 
We  think  a  sovereign  State  bas  the  ^wer  to 
do  just  such  a  thing.  All  things  within  the 
territorial  boundaries  of  asovercignty  are  with- 
in its  jurisdiction;  and,  generaUy,  within  its 
own  boundaries  a  sovereignty  is  supreme. 
Kansas  is  supreme,  except  ao  far  as  Its  power 
and  authority  are  limited  by  the  Constitution 
and  laws  of  the  United  States;  and  within  tbe 
Constitution  and  laws  of  tbe  United  States  the 
courts  of  Kansas  may  have  all  the  jurisdictioo 
over  all  persons  and  things  within  tbe  Slste 
which  the  Constitution  and  laws  of  Kansas 
may  give  to  them;  and  tbe  mode  of  obtaining 
this  jurisdiction  may  be  prescribed  wholly,  en- 
tirely and  exclusively  by  the  statutes  of  Kan-  {-SHl 
sas.  To  obtain  jurisdicUon  of  eveiy  thing  with- 
in the  SUte  of  Kansas,  the  statutes  of  Kansas 
may  make  service  by  publication  as  good  as 
any  other  kind  of  service." 

Turning  now  to  the  decisions  of  this  court: 
In  Botwa  T.  Oti*,  50  U.  8.  9  How.  886  [18: 
1 64],  was  presented  a  case  of  a  bill  tot  a  speciflo 
periormuioe  and  an  accounting,  and  in  which 
was  a  decree  for  specific  performance  and  so- 
counting;  and  an  adjudication  tbat  the  amount 
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due  on  such  accountio^  should  operate  as  a 
judgmcDt  at  law.  Service  was  had  by  publi- 
cation, tliedefendanisbeingDoaresideiiU.  T\}e 
Talidity  of  a  sale  under  sucb  judnneDt  was  in 
question :  tb«  court  held  tliat  portion  of  the  de- 
cree, and  tbe  sale  made  under  it,  void;  butwitb 
rererence  to  Jurisdiction  in  a  rase  for  sjiecific 
performance  alone,  made  tbeae  otmervatioDs: 
*'  Jurisdiction  Is  acquired  in  one  of  i  wo  modes: 
first,  as  against  the  person  of  the  defendant,  by 
the  service  of  process;  or.  second,  by  a  pro- 
cedure against  the  property  of  tbe  defendant 
within  tbe  jurisdiction  of  tbe  court.  In  the 
latter  case  the  defendant  is  not  personally 
bound  by  tbe  judrmeot,  beyond  tbe  property 
in  question.  And  it  is  immaterial  whether  tbe 
proceeding  against  the  property  be  by  ao  at- 
tachment or  bill  in  chancery.  It  must  be  sub- 
stantially a  proceeding  in  rem.  A  bill  for  tbe 
specific  execution  of  a  contract  to  convey  real 
estate  is  not  strictly  a  proceeding  in  rem,  in  or- 
dinary rasos;  but  where  sucb  a  procedure  is 
authorized  by  statute,  on  publication,  without 
personal  service  or  procesB,  it  is  substantially 
of  that  character. " 

In  tbe  case  of  Parker  v.  OrmTnan,  59  U.  8. 
18  How.  187  [16:  8lU],  the  question  was  pre- 
sented under  an  Arkansas  statute,  a  statute 
autboriziDg  service  bypuhlicniioo.  While  tbe 
decision  on  tbe  merits  was  adverse,  the  court 
thus  stales  tbe  statute,  tbe  case  and  the  law  ap- 

Elicable  to  the  proceedings  under  it:  "It  bad 
8  origin  in  tbe  state  court  of  Dallas  County, 
Arkansas,  silting  in  chancery.  It  isaproceed- 
Ing  under  a  statute  of  Arkansas,  prescribing  a 
special  remedy  for  the  confirmation  of  sales  of 
land  by  a  sberilT  or  other  public  oflSccr.  Its  ob- 
ject is  to  quiet  the  title.  Tbe  purchaser  at  such 
sales  is  authorized  to  institute  proceedings  by 
a  public  notice  In  some  newspaper,  describing 
the  land,  slating  the  authority  under  which  it 
vas  sold,  and  'calline  on  all  persona  who  can 
set  up  any  right  to  the  lands  so  purchased,  in 
consequence  of  any  informality,  or  any  irregu- 
larity or  illegality  connected  with  the  sale,  to 
show  cause  why  tbe  saleso  made  should  not  be 
confirmed.'  In  case  no  one  appears  to  contest 
the  reguluriiy  of  tbe  sale,  the  court  is  required 
to  Gonhrm  it,  on  finding  certain  facta  to  exist. 
But  if  opposIUoo  be  made,  and  it  should  appear 
that  the  sale  was  made  'contrary  to  law,'  it  be- 
came the  duty  of  tbe  court  to  annul  It.  Tbe 
judgment  or  decree.  Id  favor  of  tbe  grantee  in 
tho  det'd,  operates  'as  a  complete  tttr  against 
any  and  all  persons  who  may  thereafter  claim 
such  land,  in  consequence  of  any  Informality 
or  illegality  in  the  proceedings.'  It  is  n  very 

Cst  evil  in  any  community  to  have  titles  to 
d  insecure  and  uncertain;  and  esporially  in 
new  Stntps.  where  its  result  is  to  retard  tbe  set- 
tlcmpnt  anil  improvement  of  their  vacant  lands. 
Where  sucb  lands  have  been  sold  for  taxes  there 
Is  a  cloud  on  the  title  of  both  clsimants,  which 
deters  Ihc  settler  from  purchasing  from  either. 
A  prtiilvnt  man  will  not  purchase  a  law  suit,  or 
ri>ik  the  loss  of  his  money  and  labor  upon  a 
lilii;ious  title.  Tbe  Act  now  under  considera- 
tion was  intended  to  remedy  this  evil.  It  is  in 
Biilratance  a  bill  of  peace.  The  jurisdiction  of 
the  court  over  the  controversy  Is  founded  on 
tlie  presence  of  the  properly;  and.  like  a  pro- 
ceeding in  rem,  it  becomes  conclusive  against 
tbe  absent  claimant,  as  wdl  as  the  present  con- 
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testant.  As  was  said  by  the  court  Id  Olark  v. 
Smith,  88  U.  &  13  Pet.  208  [10: 127],  with  re- 
gard to  a  ^mihir  law  of  Kentucky:  'A  State 
hasan  undoubted  powerto  regulate  and  protect 
individual  rights  to  her  soil,  and  declare  wbal 
shall  form  a  cloud  over  titles;  and,  having  so 
declared,  the  courts  of  the  United  States,  by 
removing  such  clouds,  are  only  applying  an 
old  practice  to  a  new  equity  created  by  the 
Legislature,  having  its  origin  In  the  peculiar 
condition  of  the  country.  Tbe  State  Legisla- 
tures have  DO  authority  to  prescribe  forms  and 
modes  of  proceedingto  the  courts  of  tbe  United 
States;  yet,  having  created  a  right,  and  at  the 
same  time  prescribed  the  remedy  to  enforce  it, 
if  the  remedy  prescribed  be  subetantialty  con- 
sistent with  the  ordinary  modes  of  proceeding  [3X6] 
on  the  chancery  side  of  the  federal  courts,  do 
reason  exists  wiiy  it  should  not  be  purmied  Id 
the  same  form  as  in  the  state  court.'  In  the 
case  before  us  tbe  proceeding,  though  special 
in  its  form,  la  in  its  nature  but  the  application 
of  a  well-known  chancery  remedy;  it  acts  upon 
the  land,  and  may  be  concIusiTe  as  to  Uie  utle 
of  a  citizenof  another  State." 

In  the  case  of  Pennoj/er  v.  N^,  95  U.  S,  714, 
797,  784  [34:  665,  670,  678],  in  which  tbeques- 
tion  of  jurisdirtion  in  cases  of  serviw  by  publi- 
cation was  considered  at  length,  the  court,  by 
Mr.  Juttice  Field,  thus  stated  the  law:  "Such 
service  mav  also  be  sufficient  in  caaes  where  tbe 
object  of  the  action  is  to  reach  and  dispose  of 
property  in  the  State,  or  of  some  interest  there- 
in, by  enforcing  a  contract  or  lien  respecting 
the  same,  or  to  partfUon  it  among  different 
owners,  or,  when  the  public  is  a  party,  to  con- 
demn and  appropriate  it  for  a  public  purpose. 
In  other  words,  sucb  service  may  answer  in  all 
actions  which  are  substantially  proceedings  in 
rem.  ...  It  Is  true  that,  ia  a  strict  sense,  a 
proceeding  in  rem  is  one  taken  directly  against 
property,  and  has  for  Its  object  the  dUpositlon 
of  the  property,  without  reference  to  tbe  title 
of  individual  claimants,  but,  in  a  larger,  and 
more  general  sense,  tbe  terms  are  applied  to 
actions  between  parties,  where  the  direct  object 
is  to  reach  and  dispose  of  property  owned  by 
them,  or  of  some  interest  therein.  Such  are 
cases  commenced  by  attachment  against  the 
property  of  debtors,  or  instituted  to  partition 
real  estate,  foreclose  a  mortgage  or  enforce  a 
lien.  So  far  as  they  affect  property  in  the 
State,  they  are  aubstaotially  proceedings  in  rem 
In  the  broader  sense  which  we  have  mentioned." 
These  cases  were  all  before  the  decision  of  £art 
T.  8cM»om, 

Passing  to  a  case  later  than  that  (Huling  r. 
Kaw  VaSey  R.  dt  Imp.  Oo.  130  U.  S.  559  [32: 
1045]),  it  was  held  that,  in  proceeding^:  com- 
menced under  a  statute  for  the  condemnation 
of  lands  for  railroad  purposes,  publication  was 
sufficient  notice  to  a  nonresident.  In  the  opin- 
ion, Mr.  Juitice  Miller,  speaking  for  tbe  court, 
says:  "  Of  coarse,  the  statute  goes  upon  the 
presumption  that,  since  all  the  parties  cannot 
be  served  personally  with  such  notice,  the 
publication,  which  is  designed  to  meet  the  eyes  [327] 
of  everybody,  is  to  stand  for  such  notice.  The 
publication  itself  is  sufllcient  if  it  had  been  ia 
the  form  of  a  personal  service  upon  the  party 
himself  within  the  coaoty.  Nor  have  we  any 
doubt  that  this  form  of  wamlDg  owners  of 
proper^  to  appear  and  defend  their  Interests, 
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nbere  It  is  subject  to  demands  for  public  use 
when  nulborized  by  statute,  is  sufflcieot  to  sub- 
Jccl  tlie  i  ropertj  to  tfae  actioo  of  the  tribunals 
appoiDied  Dj  proper  authority  to  determine 
those  matters.  The  owner  of  real  estate,  who 
is  a  nonresident  of  the  State  within  which  the 
property  lies,  cannot  evade  the  duties  and  obli- 
gations which  the  law  imposes  upon  him  in 
regard  to  such  property,  by  bis  absence  from 
the  State.  Because  he  cannot  be  reached  by 
some  process  of  the  courts  of  the  Stnte,  which, 
of  course,  have  no  efficacy  beyond  their  own 
borders,  he  cannot  therefore  bold  his  projierly 
exempt  from  the  liabilities,  duties  and  obliga- 
tioDS  which  the  State  has  a  right  to  Impose 
upon  such  property;  and,  in  such  cases,  some 
substituted  form  of  notice  has  always  been 
held  to  be  a  sufficient  warning  to  the  owner,  of 
the  proceedings  which  are  being  taken  under 
the  authority  of  the  State  tn  subject  his  prop- 
erty to  those  demands  and  obligations.  Other- 
wise the  burdens  of  taxation,  and  the  liability 
rf  such  property  to  be  taken  under  the  power 
of  eminent  domnin,  would  be  useless  in  rec;ard 
to  a  very  lor^  amount  of  property  In  every 
Sliite  of  the  Luion."  In  this  connection,  it  a 
well  to  bear  in  mind  that,  by  the  statutes  of 
the  United  Stales,  in  proceedings  to  enforce 
any  legal  or  equitable  lien,  or  to  remove  a  cloud 
upon  the  title  of  real  estate,  nonresident  hold- 
ers of  ro:iI  estate  may  be  brought  in  by  publi- 
cation (16  Stat.  472);  and  the  validity  of  this 
Statute,  and  the  jurisdiction  conferred  by  pub- 
liratioo,  has  been  sustutned  by  this  court. 
Jfdlen  T.  Motins  M.  Iron  Wffrh,  ISl  D.  S. 
802  [33:  178J. 

These  various  decisions  of  this  court  estab- 
lisli  that,  in  its  judgment,  a  State  has  power  by 
sUitute  to  provide  lor  the  adjudication  of  titles 
to  rcul  estate  within  its  limits  aa  against  non- 
lesideots  who  are  brought  into  court  only  by 
publication;  and  that  la  all  tliat  Is  necessary  to 
sustain  the  validity  of  the  decree  in  question  in 
this  case. 

1328]  Nothing  inconsistent  with  this  doctrine  was 
decided  in  Hart  v.  Saraom,  lupra.  The  ques- 
tion there  was  as  to  tbe  effect  of  a  Judgment. 
That  Judgment  was  rendered  upon  a  petition 
in  ejectment  against  one  Wilkerson.  Besides 
the  allegations  in  tbe  petition  to  sustain  theeject- 
znent  against  Wilkerson,  were  allegations  that 
other  defendants  named  bad  executed  deeds, 
which  were  describrd,  which  were  clouds  upon 
pluintiffs'  title;  and  fn  addition  an  ailegatloo 
that  the  defendant  Hart  set  up  some  preteoded 
claim  of  title  to  tbe  land.  This  was  tbe  only 
averment  connecting  him  wftb  the  controversy. 
Publication  was  made  against  some  of  the  oe- 
fenilants.  Hart  bcingamoiig  the  number.  There 
was  no  appearance,  but  judp;ment  u|>on  default. 
That  judgment  was,  that  the  plaialtlTs  recover 
of  the  defendants  the  premises  described;  "  that 
the  several  deeds  in  plainiifTs'  petition  men- 
Uoned  be,  and  the  same  are  hereby,  annulled 
and  canceled,  and  for  naught  held,  and  that  the 
cloud  be  rberehy  removed;"  and  for  costs,  and 
that  execution  issue  therefor.  This  waa  the 
whole  extent  of  the  judgment  and  decree. 
Obviously  in  all  this  there  was  no  adja^iifratlon 
affecting  Hart.  As  there  was  no  allegation 
that  be  was  in  possession,  tbe  judgment  for 
»22 


possession  did  not  disturb  him;  and  tbe  de- 
cree for  cancellation  of  tbe  deeds  referred  spe- 
ciflcally  to  the  deeds  mentioned  in  the  petition, 
and  there  was  no  allegation  in  tbe  petition  that 
Hart  had  anytblng  to  do  with  thoee  deeds. 
There  was  no  general  language  in  tbe  decree  qui  - 
eUng  the  title  as  agoinst  all  the  defendaolj;  so 
there  waa  nothing  which  could  be  construed  as 
working  any  adjudicfltioD  acainst  Hart  as  to 
hia  claim  and  title  to  the  land.  He  might  ap- 
parently be  affected  by  the  Judgment  for  costs, 
but  they  had  no  effect  upon  the  title.  So  the 
court  held,  for  It  said:  "  It  is  difficult  to  see 
how  any  pnrt  of  that  judgment  (except  for 
costs)  is  applicable  to  Hart;  for  that  part  which 
is  for  recovery  of  possession  certainly  caimot 
apply  to  Hart,  wbo  was  not  in  possession;  and 
that  part  which  removes  the  cloud  upon  tbe 
plaintiffs'  title  appears  to  be  limited  to  the 
cloud  created  by  tbe  deeds  mentioned  In  tbe 
petition,  and  the  petition  does  not  allege,  and 
the  verdict  negatives,  that  Hart  held  any 
deed." 

Ad  additional  ground  assigned  forthe  decision  I3tt| 
waa  that  if  there  was  any  judgment  (except  for 
costs)  against  Hart,  it  was,  upon  the  most  lib- 
eral construction,  only  a  decree  removing  Uw 
cloud  created  by  bis  pretended  claim  of  title, 
and  therefore,  according  t6  the  ordinary  and 
uudisputed  rule  in  equity,  was  not  a  judgmeot 
in  rem,  establishing  against  him  a  title  in  the 
land.  But  the  power  of  the  State,  by  appro- 
priate legislation,  to  give  a  greater  effect  to 
auch  a  decree  waa  distinctly  recognized,  both 
by  the  insertion  of  the  words  "  unless  oUier- 
wiae  expressly  provided  by  statute,"  and  by 
adding:  "It  would  doubtless  be  within  the 
power  of  the  State  in  which  the  land  lies  to 
provide  by  statute  that  if  the  defendant  is  not 
found  within  the  Jurisdiction,  or  refuses  to 
make  or  to  cancel  a  deed,  this  should  be  done 
in  his  behalf  by  a  trustee  appointed  by  the 
court  for  that  purpose."  And  of  course,  it 
follows  that  if  a  State  has  power  to  bring  io  a 
nonresident  by  publication  for  tbe  purpose  of 
appointiDg  a  trustee,  it  can  in  like  manner 
bring  him  in  and  subject  him  to  a  direct  de- 
cree. There  was  presented  no  statute  of  the 
State  of  Texas  providing  directly  for  quietins 
tbe  title  of  lands  within  the  State,  as  against 
nonresidents,  brought  in  only  by  service  by 
publication,  such  as  we  have  in  the  case  at 
bar,  and  tbe  only  statute  cited  by  counsel  or 
referred  to  in  tlie  opinion  was  a  mere  geoeral 
provision  for  bringing  in  nonresident  defend- 
ants in  any  cose  bv  publication;  and  it  waa 
not  the  intention  of  tiie  court  to  overthrow 
that  series  of  earlier  authorities  heretofore  re- 
ferred to,  which  affirm  tbe  power  of  the  State, 
by  suitable  statutory  proceedings,  to  determine 
the  titles  to  real  estate  within  ita  limits,  at 
against  a  nonresident  defendant,  ootifled  only 
by  publication. 

It  follows,  from  tbeae  conaiderationa.  that 
the  first  question  preaented  in  the  certlllcate  at 
division,  the  one  heretofore  stated,  and  which 
is  decisive  of  this  case',  muat  be  answered  in 
the  affirmative. 

Thejudgmmt  cf  t\t  Oirevit  OouH  U  rtterted. 
and  the  caw  remafukd  for  further  precetdingt 
in  aeeordoMi  W(A  tA«  einM  ktrein  exprttmd. 

U4  U.  S. 
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[241]     JOHN  C  BEFUTRON.  P{f.  in  Err., 

BOWENA  TOUNG. 
(Bee  S.  C.  Reporter's  ed.  2i1-an.) 

Jfebraaka  praetiee—juritdietion  om  to  parHet — 
ooUutive  »vit—4iamiual  <^  iuit—retiew  <f 
findingt — title  by  patent — tax  df^,  tehea  totd 
— color  of  title— po$aemon  of  land — eonrtruct- 
ive  and  mixed  poitettim—pover  to  convey — 
proof— estoppel — title  tif  purehater  at  execu- 
tion taie— vacating  order  wnfirmation — 
rvAC*  <if  purchater. 

L  Where  tiie  BToment  of  Ivene  dtteeiublp  was 
□ot  controrarted  \ff  the  snswer,  -the  avennent 
must  be  taken  at  true  under  the  practice  in  Ne- 
braska. 

B.  Where  tbe  Jnrtodlotlonal  all^raMou  Is  not  tra- 
versed, no  question  InvolviDfr  tbe  capacity  of 
tbe  parties  io  the  cause  to  litigate  In  tlie  dreutt 
court  can  be  lalacd  before  tbe  Juiy-  The  court 
may  proceed  to  Judfrment,  altbouKb  tbe  special 
vei^ict  contalmi  no  finding  upon  tbis  point. 

IL  The  objection  that  tbe  title  bad  been  placed  In 
plaintiff  oollualvelr,  to  enable  tbe  autt  to  be 
brought  la  the  United  Statea  court,  should  be 
raised  at  the  first  opportunity:  a  delay  to  raise  It, 
such  08  a  delay  for  a  year  and  a  hair  after  a  sec- 
ond trial  until  motions  for  new  trial  by  both  par- 
ties on  special  verdict,  will  be  considered  on  mo- 
tion to  (Uamiss  on  that  ground,  although  defend- 
ant avers  ignorance  of  the  facta  before  tbe  trial. 

t.  A  suit  cannot  properly  be  dfamtssed  by  a  cir- 
cuit court  of  the  United  Statf«,a8  not  involving 
■  controversy  within  the  Jnrlsdlotion  of  tbe  court, 
unless  the  facts  when  made  to  appear  on  tbe  rec- 
ord create  a  legal  certainty  of  that  conclusion, 

5.  This  court  cannot  review  tbe  action  of  the  cir- 
cuit court  in  reference  to  findings  of  the  jury 
objected  to,  end,  no  exceptlone  havinor  been 
saved,  is  restricted  to  the  question  whether  there 
was  error  In  giving  judgment  for  tbe  ulaintiff 
upon  tbe  facts  as  found. 

I,  Tbe  finding  that  plaintiff  obtained  title  to  the 
land  by  patent  from  the  United  States  to  his 
grantor,  who  conveyed  to  plaintiff,  makes  out 
hla  title,  and  to  prevent  bla  recovery  defendant 
must  prove  some  afllnnative  delrase  alleged. 

7.  In  Ncbraslu,  a  tax  deed  not  executed  by  tbe 
treasurer  under  bla  seal  of  office  is  void. 

8.  A  tax  deed,  tbough  void  upon  its  face.  Is  Bufll> 
clent  color  of  title  in  Hebtaaka  to  support  nn  ad- 
Terse  poaseoslon  to  the  property;  the  poeseeslon, 
however,  which  ban  a  recovery  must  be  eontln- 
uoiis,  uninterrupted.  Open,  notorious,  actual,  ex- 
clusive and  adverse. 

%,  Where  the  rightful  owner  la  In  tiie  actual  occu. 
panoy  of  a  part  of  his  tract,  he  la  In  ttie  oonstruct- 
Ire  and  legal  poaaeoaion  and  selain  of  th«  whole, 
unless  he  Is  disseised  br  actual  ooonpatUw  and 
dlapo6BeaBioo.t 

10.  Where  tbe  possession  is  mixed,  the  legal  eelsin 
la  according  to  tbe  legal  title,  and  there  can  be 
no  constructive  poaaeaalou  In  defendant,  even  if 
tliat  migbt  exist  If  1»  had  actual  possession  of  a 
part  and  do  cue  bad  possession  of  tbe  remainder. 

II.  In  the  case  of  a  naked  power  to  convey,  not 
cou|.lei  with  an  interest,  the  law  requires  that 
every  prerequisite  to  the  exeroiae  at  that  power 
ihould  precede  it. 

IX.  If  tbe  validity  of  a  deed  depends  on  an  act  in 
pats,  tbe  party  claiming  under  it  la  bound  to 
prove  tbe  performance  of  tbe  act. 

18.  If  tbe  power  to  convey  la  general  and  tbe  oon- 
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▼eyance  la  a  fraud  upon  the  power,  no  estoppd 
arises  In  fayor  of  tbe  grantee  unleai  be 
value  without  notice. 

14.  In  Nebraska,  the  title  of  a  purchaser  at  an  exe- 
cution sale  depends  net  alone  upon  bis  bid  or 
payment  of  the  purcbaae  money,  but  upon  the 
confirmation  of  the  sale,  and  the  sale,  though 
temporarily  confirmed,  may  be  set  aside,  where 
DO  rights  oXathird  party  accrue  in  tbe  mean 
time. 

15.  Where  the  order  of  confirmation  was  vacated 
before  there  was  any  <!hange  in  the  relation  of 
the  parties,  the  slierltT's  deed  fell  with  It. 

18.  The  purchaser  can  move  for  confirmation  or  to 
set  the  sale  aside,  and  can  appeal  from  the  order 
thereon,  and  may  be  compeUcd  to  perform  bis 
bid,  and  la  ooncluded  bytbe  result  of  the  pro- 
ceedings to  oonflrm  or  annul  the  same. 

[No.  1151.] 

Submitted  Jan.  6. 1890.  Decided  Mar.  10, 1890. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
Slates  for  tbe  Distriet  of  NebmRka  to  i«- 
Tlew  a  judgment  In  favor  of  pl^Dliff  lo  an  ao- 
tioD  of  ejectmeot.  Affirmed. 
Opinion  below,  87  Fed,  liep.  40. 

Statement  by  Mr.  Chi^  Justice  Fuller: 
This  was  an  action  of  ejectmeDt  hrouglit  In 
the  Circuit  Court  of  the  United  Stall's  for  tlie 
District  of  Nebraska,  June  14, 1884,  by  Howt^na 
Young,  a  citizen  of  Ohio,  agaiust  John  C.  De- 
putron,  a  citizen  of  Nebraska,  to  recover  certain 
premises  in  tbe  petilioo  named.  Tbe  dcffiid- 
ant  answered,  denying  plaintiff's  owncr^liip 
and  right  to  poss^ioD;  and  setting  up  title 
under  a  tax  d<ml  and  purchase  in  goMl  failli 
and  without  notice  for  flO.OUO  p:ud,  lieing  the 
full  value,  and  ten  years'  adveisc  possession. 
To  tbis  answer  a  reply,  speciticttlly  denying  its 
averments,  was  died  by  the  plaintiff.  At  the 
November  Term,  1885,of  said  court,  a  trial  was 
had,  which  resulted  in  a  verdict  fur  the  defend- 
ant and  Judgment  thereon,  which  wns  set  R^ide 
on  motion  ofplaintifl,  and  anew  trial  awanled. 
In  Starch,  1883,  the  cause  was  tried  a  second 
time,  and  a  special  verdictof  forty-one  findinm 
rendered  by  the  jury  as  set  forth  in  themnrgin,* 


•iKt,  That  Jane  T.  Irwin  obtained  title  to  nald 
lands  by  patent  from  the  United  Sttitefl  December 
16, 1862,  and  on  the  eth  of  August,  im',  coiivoyod 
the  same  to  William  F.  Young,  who  un  the  5tli  of 
February,  1874.  reconveved  the  same  to  Jane  V.  Ir^ 
win,  who,  on  tbe  11th  riny  of  June,  ]S8i.  conveyed 
said  lands  to  the  plaintiff,  Ruwena  Young. 

ZA.  On  the  31st  of  March.  1874.  Jtine  Y.  Irn-ln  and 
hustiand  entered  into  a  cootmct  with  N.  S.  St'ott. 
Samuel  Boyd  and  Hilton  Lu  Master  for  the  selling 
and  BubdlviBloD  of  said  lands. 

8d,  And  said  Bcott,  Boyd  and  La  Master  soon 
after  entered  upon  said  lands  under  said  contract, 
and  staked  out  the  block  comers  and  street  inter- 
sections, being  engaged  in  the  survey  on  tbe  lauds 
In  controversy  and'  other  lands  for  a  period  of 
about  two  montlia,  finishing  their  survey  about  the 
last  of  May,  1874. 

4tb.  On  the  VtlYk  of  August,  1876,  Jane  Y.  Irwin 
and  her  husband  executed  a  power  of  attorney  to 
William  T.Donovan  to  enable  nlm  to  make  convey- 
ances to  piirohaeera  when  snles  were  made  by  Scott. 
Boyd  and  I^  Master,  and  to  facilitate  tbelr  opera- 
tions under  their  contract  of  March  31et,  1874. 

Stb.  We  find  that  there  was  no  assessment  of  the 
land  in  controversy  for  taxes  In  the  year  1907.  nor 
was  the  same  borne  upon  the  tax-list  of  that  year. 

Oth.  Wefiadtbetaxdeedo(JuDelS,1871,ezeent- 
ed  by  John  Codman,  ooun^  treasurer,  was  not 
sealed  by  the  county  treasurer  with  his  official  seal, 
nor  did  the  ooun^  treasurer  then  have  an  oO^sU 
seal. 

Ttb,  Weflndthatttiecouii^traaiurer*adecd  exe- 
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[243]  The  defeodaDt  excepted  to  the  tenth,  seveo- 
teeoth  and  Dloeteenth  findings,  and  moved  to 

[244]  set  aside  eacli  of  the  same,  and  for  a  jiidgmeDt 
for  the  defendant  and  against  the  plaintiff  upon 
the  verdict  as  thus  amended;  ana  the  plaintiff 

[245]  filed  bis  motion  for  judgment  on  the  verdict 
aci-ordiojr  to  the  prayer"  of  the  petition.  On 
the  lOlb  day  of  May,  1886,  these  motions,  com- 

[246]  ing  on  to  "be  heard,  were  submitted  to  the 
court  on  briefs  lo  be  filed  witbln  sixty  days, 

[247]  and  on  the  24tb  day  of  June,  1886,  the  court 
entered  an  order  by  agreement  of  the  parties, 
thai  the  time  to  settle  and  sifni  a  bill  of  ezcep- 

1 248]  Hons  be,  and  tbe  same  was  thereby,  extended 
to  tbe  second  Monday  in  November  follow- 
ing.  The  record  contains  no  such  bill  of  ex- 

[249]  ceptions.  On  the  9th  day  of  November,  1687, 
Deputron  filed  his  petition,  alleging  that 
Rowena  Young  was  not  the  real  party  in  in- 
terest, and  that  the  title  of  the  property  in  con- 
troversy was  coUusively  and  fraudnlentiy 
transferred  to  her  for  the  sole  purpose  of  vest- 
ing appearent  jurisdiction  in  the  federal  court; 
that  tbe  case  did  not  really  and  substantially 
involve  a  dispute  or  controversy  properly  wilhin 
Its  jurisdiction;  and  that  Rowena  Voung  had 
been  imnroperly  and  colluslvely  made  a  plain- 
tiff for  ttie  purpose  of  creating  a  case  cogniza- 
ble under  the  laws  of  the  United  States;  and 
praying  that  tbe  cause  be  dismissed;  to  which 
tbe  plaintiff  answered,  denying  any  fraud  and 
collusion,  and  averring  that  she  was  the  real 
XNirty  interested.  On  tbe  10th  day  of  November, 
1888.  the  following  order  waa  entered: 

"This  cause,  coming  on  for  hearing  on  tbe 
petition  ani  applicanon  of  the  defendant  to 


dismiss  for  want  of  jurisdiction,  was  tried  by 

tbe  court,  Messrs.  Hall  and  Webster  appearing 

for  the  plaintiff  and  Messrs.  Lamb,  Rickettt 

and  Wllaon  and  Harwood,  Ames  and  Kelly  for 

the  defendant;  whereupon,  after  hearing  the 

evidence  and  argument  of  counsel,  and  being 

fully  adviaed  in  tbe  premises,  it  is  now,  on  tJiis 

day,  ordered  and  adjudged  by  the  court  that  (SSO] 

aoid  petition  and  application  be  and  the  same 

are  hereby  denied;  to  which  ruling  and  order 

of  tbe  court  said  defendant,  by  bb  tttonMgr^ 

then  and  there  duly  excepted. 

An  opinion  on  the  merits  waa  given  bv  tbe 
circuit  judge  December  17. 1888  (37  Fed.  Rep. 
46),  ana  thereupon  the  motion  of  tbe  defend* 
ant  for  judgment  was  overruled,  the  motion 
of  tbe  plaintiff  for  judgment  susinined.  and 
judgment  entered  that  the  plaintiff  recover 
from  the  defendant  tbe  real  propertydcscribcd 
in  the  petition  and  the  cusla  of  the  action.  A 
bill  of  exceptions  containing  tbe  petitions,  an- 
swers and  proceedinga,  and  evidence  adduced 
upon  tbe  question  oi  Jurisdlctioo,  waa  stcned 
and  filed  in  due  time.  The  pending  writ  of 
error  waa  then  sued  out  from  this  court. 


Mem.  Walter  J.  Luab.  Arn€ttt  C.  Ritk- 
etU  and  Bmry  B.  Vfition,  fm  plaintiff  In  er- 
ror: 

Where  tbe  subject  matter  of  the  controversy 
has  been  tranafeiied  to  a  nominal  plaintiff  who 
has  no  real  interest  in  it,  and  the  litigation  la 
carried  on  and  controlled  by  tbe  grantor  or 
UBignor  for  hia  own  use  and  beneflt,  such 


onted  br  R.  A.  Bafai,  dated  September  16,  ISTL  was 
not  aealed  by  the  oountr  treasnrer.  nor  dM  the 
oounty  treasurer  then  have  an  ofllolal  aeaL 

8tb.  We  find  tbe  forty  acres  o(  land  sold  tar  the 
■hcTlff  to  B.  J.  Curson  and  conveyed  by  deed  Octo- 
ber 10. 1877.  WHS  at  ttaat  time  of  tbe  valiie  of  SSO,000, 

Kb.  That  the  eonflrmation  of  sale  was  set  aside 
by  the  Dtouiot  Court  of  Lancaster  Ooanty,In  wbioh 
It  oad  t>een  made  Novemtiera.  1877,  before  R.  J.  Cur- 
son had  made  any  conveyance  to  anyone,  and  was 
never  afterwards  oonllrmed. 

lOCfa.  The  jury  find  that  Nelson  a  Brook  and  hts 
mntees  bad  mixed  poMesalon  of  the  west  half  of 
Bm  southwest  quarter  of  seotion  21.  township  10, 
ranges.  In  Lancaster  County,  Nebnuka,  for  ten 

Crs  prior  to  the  oommenoement  of  this  suit,  but 
Jury  find  that  parties  clafmlnK  under  defeod- 
•Dta^  grantors  held  portions  of  sud  propertv  and 
parties  holding  under  plaintUTs  granton  neld  por- 
tlons  of  said  property,  so  that  said  possession  waa 
In  controversy  and  dtaputed  and  mixed  down  to  the 
year  1877. 

lUh.  That  np  to  tbe  year  inv.  the  asld  defend- 

ela  and  thefr  grantors  nad  mixed  oossesston  of  tbe 
td  In  dispute,  to  wit,  the  norttieast  quarter  of 
tbe  soQthwest  qnarter  of  section  Si.  township  10, 
nui|e<,tM]l  aald  land  waatqieD,  vacant  and  un- 
ooonpled,  except  by  the  city  pest-bouse,  and  was 
need  as  a  common. 

Utli.  The  Jury  also  find  that  parties  held  mixed 
possenloo  of  portions  of  tbe  west  bait  of  the  soutb- 
Wflst  quarter  of  section  24,  township  10,  range  6, 
during  the  years  1874  and  1876,  who  did  not  attorn 
to  or  aoknowledge  possession  In  either  tbe  plaintiff 
or  the  defendantfl  or  anyone  noder  or  by  whom 
they  claim. 

iKh.  Hie  jury  find  that  the  conveyance  from 
Jane  T.  Jrwin  and  John  Irwin  by  WlUlam  T. 
Donovan,  attorney-in-fact,  to  J.  P.  Lantz  was  a 
fraud  upon  the  power  held  by  said  Donovan,  and 
was  given  by  Donovan  and  taken  by  Lants  with 
the  Intention  of  defrauding  Jane  T.  Irwin,  and 
that  Samuel  W.  UtUe  had  full  knowledge  of  suoli 
fncts.  and  procured  such  oonveyanoe  to  be  mad» 
with  such  koowledse  and  deelgn. 

14th.  That  the  sdd  deed  by  Donovan  to  I«nta 
and  the  deed  at  same  br  Laaita  to  Uttls  wen  e^ 
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ecuted  atthesame  time  and  were  parte  of  one 
transaction,  and  ttutt  the  northeast  quarter  of  tbe 
southwest  quarter  of  seraon  24,  townsbiplO.  runire 
|,waa  on  the  2Sth  day  of  October,  1S79.  wortu 
nD,lxn,  and  that  the  balance  of  the  land  then  by 
Donovan  conveyed  would  exceed  $70,000  In  value 
at  that  time. 

15th.  niat  during  the  years  1871,  1875  and  Vm 
parties  holdingunder  the  grantoia  of  plaintiff  held 
portions  of  the  weat  half  of  the  southwest  quarter 
of  section  24.  township  10,  ranireS. 

leth.  We  find  that  all  the  detendanta  had  full 
knowledge  of  the  revocation  of  tbe  power  of  at- 
torney aforesaid  upontberecord  by  Jane  T.  Irwin, 
and  of  tbe  facts  therein  stated  prior  to  any  pur- 
chase made  by  them  or  either  of  them. 

I7tb.  That  one  N.  C.  Brock,  through  whom  the 
defendant  traces  one  chain  of  hi*  title,  on  the  12th 
day  of  June,  1S71,-  received  from  the  county  treaa* 
urer  of  Lancaster  County.  Nebraska,  a  tax  deed  of 
that  date  of  the  north  half  of  and  at  aoroa  off  the 
west  side  of  the  southwest  quarter  of  the  south  west 
quarter  of  seotion  24,  township  10,  range  6  east,  in 
lancaster  County,  Nebraska,  the  premiwe  in  con* 
troverey  beiofr  in  the  northeast  quarter  of  the 
southwest  quarter  aforesaid,  which  tax  deed  puf^ 
ported  to  be  Issued  for  tbe  taxes  assessed  against 
Uie  above-described  parcels  of  land,  respectively, 
for  tbe  year  1867,  which  tax  deed  was  on  the  18tb 
day  of  June,  1871.  recorded  In  the  county  clerk's 
olHce  of  Lancaster  Counta',  Nebraska.   

18tb.  That  on  the  Uth  day  of  December,  J871,  tbe 
county  treasurer  of  Lancaster  County,  nebiaska, 
delivered  to  said  Nelson  C.  Brock  a  second  tax 
deed  of  that  date  covering  the  northeast  quarter  of 
the  southwest  quarter  of  seotion  21,  township 
10,  range  B  east.  In  Lancaster  County,  Nebraska, 
including  tbe  property  In  dispute,  which  deed  waa 
Inued  for  the  tax  of  the  year  1888,  and  which  tax 
deed  was  on  the  IBth  day  of  December,  1871,  re- 
corded in  the  county  clerk's  ofBoe  of  Ijipcastw 
CountViNebraska.  . 

UKb.  That  on  the  18th  day  of  December,  1871.  ntd 
Nelson  C  Brock  made,  executed  and  delivered  to 
one  Charles  T.  fioggs  a  lease  In  writing  of  that  date 
of  the  north  half  of  and  tbe  southwest  quaner  of 
tbesoathwsat  quarter  of  section  ».tnn^t|•)>i•>l^ 
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trmnsfer  wfll  be  held  colorable  ou\j  and  vests 
BO  jurisdiction  io  ttie  federal  courts. 

Wiltiami  v.  Nottatm.  104  U.  S.  211  (26:  720); 
Hatett  T.  Oakland.  104  U.  8.  459  (26:  8St);  De- 
Uvit  V.  Dean,  106  C.  S.  541  (27:  301);  Harden 
r.  Manning,  106  U.S.  686  (27:806);  Farming- 
ton  V.  Pillibury,  U4  U.  S.  1^  (29: 114);  Littte 
T.  eUa.  118  U.  B.  602(30:271):  Bernardi  Ttep. 
T.  StObina,  109  TT.  8. 3SS  (27: 962);  Oremmtlt  r. 
Tuektr,  10  Fed.  Rep.  8W;  Coffin  v.  Saggin,  11 
Fed.  Rep.  219;  Fountain  v.  Angelica,  12  Fed. 
Rep.  8;  De  T^zeaga  WiUiama,  6  Sawy.  874; 
3f  £<an  v.  Clark,  31  Fed.  Rep.  601. 

This  want  of  jurisdictioa  will  oot  be  varied 
or  cured  by  going  to  trial  without  objection, 
and  this  court  vben  satisfied  tbat  the  appu«nt 

Jiurisdictinn  of  the  circuit  court  was  fraudu- 
CDtl^  obiaiaed  will  reverse  the  judgment  and 
disniiefl  the  case. 

Cashman  v.  Amaior  d  8.  Oanal  Cb.  118  U. 
8.  58(80:72). 

Objections  to  the  jurisdiction  never  come  too 
late  and  will  be  raised  by  the  court  ou  its  own 
moiloo. 

JJilton  V.  Diekinaon,  108  Q.  8.  166  (27:  688); 
Grae*^  v.  American  Cent.  Jna.  Co.  1C9  U.  8.  278 
^:  932);  C'tnuron  v.  Hodget,  127  U.  8.  825  (82: 
183):  Chapman  v.  Barney,  129  U.  8.  681  (32: 
«01). 

After  verdict  and  before  jud/^ent  tbe  ju- 
risdiction mny  be  called  in  question  by  mo* 
lion  or  by  plciiding  tendering  an  issue  on  facts 

deliors  tbe  record. 

Jlurtog  V.  Memory,  116  U.  8.  688  (29:726); 
Grfeniraltv.  Tucker,  10  Fed.  Rep.  884. 

Badges  of  a  colorable  transfer  for  the  pur- 


pose of  vesting  tbe  federal  coui  ts  with  appar- 
ent Jurisdiction  are:  (1)  waol  of  knowledge  on 
tlie  part  of  the  plaintiff  of  the  pro(>erty;  (2)  In- 
difference of  the  graatee  and  activity  of  the 
graator  in  the  suit;  (8)  want  or  inadequacy  of 
consideration;  (4i  grantor's  control  of  tlie  prop- 
erty after  the  alleged  transfer;  (5)  the  family 
relationship  of  tbe  grantee  and  grantor;  (C)  the 
non-producttoQ  of  tbe  correspondence  by  which 
tbe  transfer  was  effected;  (7)  tbe  ^runtor  fur- 
Dishing  means  to  conduct  the  litigation:  (6)  the 
fact  that  the  petition  was  neither  signed  nor 
sworn  to  by  the  nominal  plaintiff,  and  even  the 
answer  to  tbe  petition  of  the  defendant  below 
to  dismiss  was  filed  without  any  verification 
whatever. 

J/aifden  v.  Manning,  106  U.  8. 687  (27: 806); 
Ooffla  V.  Bagffin,  11  Fed.  ,Rep.  220;  M'Lean  v. 
Ctark,  81  Fed.  Rep.  504;  LittU  v.  Oilet,  118  U. 
8.  606  (80:  272);  ilawea  \.  Oakland,  104  U.  8. 
461  (26: 832);  Chandler  v.  Attica,  22  Fed.  Rep. 
625-627;  Catlman  v.  Amador  d  8.  Canal  O9. 
118  n.S.  61  (80:72). 

A  finding  as  to  the  citizenship  of  the  parties 
was  necessary  to  enable  Uie  court  10  render 
Judgment. 

HaUted  v.  Butter,  119  U.  8.  341  (80:462); 
Menardv.  Ooygan,  121  U.  8.  253(30:914);  Ever- 
hart  V.  nuni*tiUe,m  U.  S.  223  (30: 6;>3);  Chap- 
man V.  Barney,  129  U.  S.  681  (32:801). 

All  the  facts  necessary  to  a  rewvery  must  be 
found  in  tbe  special  verdict,  or  the  judgment 
wilt  be  reversed. 

Chempcnke  Int.  Co.  v.  Stark,  10  U.  S.  9 
Cranch.273(3;82l);  BarnetY.  Williamt,  24  U. 
8. 11  Wheat  415  (6:  S08);  PrenUee  v.  Zaae.  49 


tanire  8  east.  In  Lancaster  County,  Nebraska,  for 
tbe  term  of  two  years  from  tbat  date,  wtilcb  leaso 
contafnpdalenve  or  lloeoBe  to  theleteeetoremove 
aU  biilldlQM  plaoed  upon  said  premises  bv  him  on 
or  lielui-e  the  termination  of  said  lease,  wofuh  paid 
lease  was  recorded  io  the  oouaty  clerk's  offlce  of 
lAticfuiter  County,  Nebraska,  on  tbe  2d  day  of 
January.  1872. 

aicb.  Tbat  OD  the  18th  day  of  Deoember,  1(73,  the 
eaitl  Nclwn  C.  Brock  made,  executed  and  deliver- 
ed to  Nild  Charles  T.  Bogirs  a  second  lease  In  wrlt- 
inR  of  that  date  of  tbe  north  half  and  thesoutb  west 
quarter  of  tbe  southwest  quarter  of  section  21, 
township  10,  ran^  A  east.  In  Lancaster  County, 
Nebrttfkn,  for  tbe  term  of  two  years  fromtbatdate, 
wbicb  said  lease  contained  a  Btmilor  provision  per- 
mitting the  lessee  to  remove  all  buudinirs  and  Im- 
provements by  him  erected  or  permitted  to  be 
erected  on  sold  premises  off  from  tbe  same  at  any 
time  t^efore  the  expiration  of  tbe  said  term  therein 
granted,  which  lease  was  on  the  6th  dav  of  Janu- 
ary, 187^  recorded  in  tbe  county  clerki  office  of 
Lancaster  County,  Nebraska. 

Zlst.  Tbat  In  tbe  month  of  Deoember,  ]8T1,  the 
said  ChRrles  T.  Bwira,  claimloff  title  under  the  said 
lease  first  aforesalu,  entered  into  the  mixed  pones- 
slon  of  the  said  premises  by  aasumluB  control  and 
ownerabip  over  the  same,  and  by  conectinir  rents 
from  squattara  and  penons  then  located  upon  said 
premises,  and  subleased  other  portions  of  said 
premises,  and  continued  to  exercise  mixed  poasee- 
alon  of  said  premises,  down  to  tbe  time  he  yielded 
his  mixed  possession  of  tbe  same  to  Samuel  W. 
Little,  and  tbat  be  paM  the  rent  to  N.  a  Brook  for 
tbe  said  premises  durlnitlM  tannsof  tbetwolanaa 
above  mentioned. 

J2d.  Thatattheexplratlonof  blBtarmonderiaM 
leases  be  yielded  bis  mixed  poaesslon  of  the  said 
premises  to  Samuel  w.  Little. 

»d.  Tbaton  tbe  18tb  day  of  May,  1874,  said  Nelson 
C.  Brock  and  bis  wife,  by  their  deed  of  quit-claim, 
conveyed  all  tbe  said  premises,  tbe  north  half  of 
the  southwest  quarter  and  the  southwest  quarter 
of  theaoutbwestquarter  of  section  24,  township  10. 
nage  8  east,  to  Bamotf  W.  LItUa,  wbfob  deed  waa 
dnirraeorded  tatha  ooun^elerkl  oOca  irflan- 
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caster  County,  Nebraska,  on  the  tttb  day  of  May, 

1874. 

24tb.  Tbat  in  or  about  tbe  montfa  of  May,  IBTB, 
Charles  T.  BogRs  subleased  tlie  north  half  of  the 
southwest  quarter  of  section  24,  towncblp  10,  range 
6  east,  to  one  D.  A.  Qllbert,  who,  00  or  about  tbat 
date,  entered  upon  tbe  mixed  possession  of  the 
sameand  erectedaranoh  foroows,  ormilk  ranch, 
on  the  northwest  quarter  of  said  quarter  section, 
all  tbe  said  north  naif  of  said  southwest  quarter 
being  at  the  time  be  entered  therein  wholly  vacant 
and  unoccupied  lands,  and  tbat  be  onntlDued  under 
■aid  lease  Id  tbe  mixed  possessloo  and  occupation 
of  the  same  until  In  or  about  tbe  year  ISTtl,  when  he 
moved  oit  his  cattle  raaoh  and  surrendered  bis 
mixed  possession  of  tbe  same  at  tbe  instanoe  of  8. 
w.  Little,  baviDg  during  that  period  attorned  and 
paid  rent  to  Charles  T.  Boggs. 

Kttb.  That  In  tbe  year  IffTA  Samuel  W.  Little 
began  brcnklng  up  and  actually  Improving  tbe 
northeast  quarter  of  said  quarter-section  and  erect- 
ed windmills  and  plaoed  other  valuable  Improve- 
ments  tbereon,  pUnted  trees  and  sbnibbeiy  and 
set  out  hedges  and  other  fonoe8,and  thence,  until 
he  deUvered  his  mixed  possession  of  tbe  said  prop* 
erty  to  bis  several  grantees,  bad  the  mixed  pos- 
seesion  of  the  said  premises,  said  nortbeast  quarter 
or  tbe  southwest  quarter  of  section  M,  township  IJl 
range  4  east. 

aeth.  Tbat  on  the  1Mb  day  of  May.  1877,  In  tbe 
District  Court  of  lAncaater  Oounty,  in  tbe  State  of 
Nebraska,  at  tbe  April  Term  of  toe  said  court.  In  a 
certain  aoUon  therein  pending,  wherein  MIlo  H. 
Sesalona  was  plaintiff  and  Jobn  Irwin  and  Jane  T. 
Irwin  were  def  endanta.  a  Judgment  waa  obtained  in 
tbe  said  notion  tn  favor  of  tbe  said  H.  M.  Sessions 
and  against  said  John  Irwin  and  Jane  T.  Irwin  by 
tbe  consideration  of  said  court,  wbeiem  it  was  con- 
sidered by  aald  court  that  the  said  plaintiff  therelu 
should  recover  from  and.ag«1nst  the  said  defend- 
ants, Jobn  Irwin  and  Jane  T.  Irwin,  the  principal 
Bumof  UGO,  besldeaoosts  therein, taxed  at  the  sum 
of  $41.91,  and  for  wbiob  said  sums  execution  waa 
awarded  out  of  tbe  said  court;  that  thereafter  ex- 
ecution waa  issued  upon  aald  Judgment  against  the 
said  John  IrwlB  MM  Jane  T.  lrwlii,aiiatb*  same 
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V.  S.  8  How.  484  {18:1164};  Suudam  t.  Wil- 
Uamton.  61  U.  9.  20  How.  483  (15:  980);  Mum- 
fordy.  WartUtl,  73  U.  8.  6  Wull.  432(18:  760); 
Bodgetv.  £atton.  106  U.  8.  408  (37:168);  With- 
am -v.  BaHof  Lerby^  1  Wilson.  S5;  WaUinaford 
T.  Diinlap.  14  Pa.  88. 

In  tbe  ledcra]  courts,  in  an  action  of  eject- 
ment, a  recovery  can  be  bad  oji\y  upon  tbe 
strictly  legal  title,  not  upon  an  equitable  title. 

Waiti  V.  Lindiiey,  20  U.  8.  7  Wbeat.  168  (5: 
423);  Bafmell  t.  Broderiek,  88  U.  S.  13  Pet.  486- 
4S0  (10: 235, 289i:  Venn  t.  Holmei.  62  U.  8. 21 
How.  481-483  (10: 198);  Hooper  v.  Scheimer,  34 
U.  8  28  How.  23.")  (16:452);  Sheirburn  v.  De 
CoTdfica,  65  U.  8.  24  How.  428  (16:  741);  Foitcr 
T.  Mora,  98  U.  S.  425  (25: 191);  Langdon  v. 
Shenffood,  124  U.  S.  83  (81:846);  Johiiton  v. 
Chnstian.  128  U.  S.  382  (32: 414). 

Any  persoQ  )iaviDjt:thc  equitable  title  to  land 
cannot  recover  in  an  action  at  law  on  the 
ground  that  tbe  legal  or  paper  title  is  based 
upuD  fraud.  The  legal  title  must  first  be  at- 
tacked and  declared  void  by  an  action  in  chan- 
cery. 

\\'alker  t.  Kynetl,  82  Iowa,  524;  Johnson  v. 
Chrittian,  128  U.  S.  881  (32:  414);  Bagnell  v. 
Broda-iek,  38  U.  8.  18  Pet  450  (10:239);  St. 
Louit  Smdting  Cb.  t.  Orten,  18  Fed.  Rep.  208. 

Even  tliousb  vacatinir  (be  confirmatory  order 
rendered  Cureon's  title  defective,  yet  as  no  pro- 
vision was  made  for  the  return  of  tbe  purchase 
money,  be  would  bold  tlie  legal  title  as  secur- 
ity for  the  purchase  money  paid. 

Brobtt  V.  Brock,  77  U.  &  10  Wall.  619  (19: 


1 1002);  Omam  y.  Pflcger,  84  lU.  102;  Hunt  t. 
I  Zo«cA#,.38  Cal.  872;  Doe  v.  Snyder.  8  How. 
I  (Miss.)  67;  Cox  v.  1,'eUon,  1  T.  B.  Mon.  85. 
I  Whateverls  done  under  a  judgment  wbiie  <n 
\  full  force  is  valid  and  binding  upon  the  parties 
'  litigant,  notwitbstaodinga  reversal  of  tbe  judg- 
ment. 

V.  8.  T.  Bank,  81  U.  8.  6  Pet.  8  (8:  299); 
Yoorhiu  V.  TJ.  8.  Bank,  86  TJ.  8,  10  Pet  44» 
(9;  490);  Grcry  v.  Brignardetlo,  68U.  8. 1  Wall. 
627  (17:  693);  Gngnon  v.  A»toT,  43  U.  S.  8 
How.  810(11:283);  Scvddery.  Sargent,  16  Neb. 
102;  Fa/linger  v.  Fahinger,  UPbila.  (Pa.)  623; 
Shakespearv.  Fisher,  ll  Pliila.  (Pa.)  251. 

Tbe  vacating  order  having  been  made  with- 
out notice  was  void. 

Osijorn  V.  Ciovd,  28  Iowa.  104;  Wrifjht  v. 
iec^ture,  8 Iowa,  341;  Lyster  v.  Breicer,  IH  lowa, 
461;  nier  V.  Ayret,  1  Tex.  398;  WiUiauu  r. 
Cummina.  4  J.  J.  Marsh.  637. 

Not  can  notice  be  presumed. 

Thatclierv.  I'oireH,  19  U.  8.  6  Wbeat  119(5: 
221):  Galpin  v.  Page,  85  U.  S.  13  Woll.  350 
(21:  959);  State  Hank  v.  Marsh,  10  Ark.  129; 
MeKinney  v.  tt'iliianu,  7  Tex.  598. 

Tbe  couYeyance  by  Donovan  cannot  be  at- 
tacked for  fraud  in  an  action  at  law. 

Walker  t.  Synctt.  82  Iowa,  524;  BagneUr. 
Broderiek,  38  U.  8. 18  Pet  450  (10:  239);  John- 
ton  V.  Christian,  128  U.  8.  381  (32:  414);  .St. 
Louis  Smelting  Co.  v.  Oreen,  18  Fed.  Rep.  208; 
President  v.  Cornea.  37  N.  Y.  320;  Fenr.  v. 
Holine,  62  U.  8.  21  How.  481  (16:  198);  Monts- 
jo  T.  Oueri,  U  Blatchf.  824. 


oomlnfr  to  the  hands  of  thcRhorf  ff  of  tliesald  countr, 
for  wunt  o1  froixliand  cliattcia  whereon  tolevvtlie 
•ul<l  writ,  lie  seized  and  cniised  to  bo  npprHl^ed.  ad- 
vertised and  sold  as  the  property  of  tbe  said  Jane 
Y.Irwin  the  iiorthcust  qunrtcrof  the  Houtbwuet 

Suarter  of  section  24.  township  10,  ran  tre  6,  to  ore  B. 
.  Ciirson.  lor  tbe  outn  of  tao-.  that  thereafter  he 
mAile  due  return  of  his  said  sale  unto  tlie  said 
dtetriot  court:  and  afterwards  on  the  Xd  day  of 
October,  1677,  the  following  proceedings  were  bad 
In  the  satd  court,  to  wit:  "H.  Jf.  Sessions  aimlnet 
John  irwtn  and  JoMT.Inotn.  This  ease  comes 
on  upon  motion  of  plaintiir  for  oonflrmatlon  of 
anie  heretofore  Irnd  in  tliiscase.  and  It  Ja  hereby 
ordered  by  tbeoourt that  cause  be  shown  tivTuei- 
day  next,  Ootobar  tth,  why  salesbould  not  be  oon- 
flrtned." 

That  aftenrards,  on  the  10th  day  of  October,  1877, 
that  beloK  the  »th  day  of  the  October,  1877,  Terra  of 
laid  court,  tbe  followlnsr  proceedings  were  bud  in 
said  action  therein:  "MiloH.Senlmt  v.  John  Inrfn 
and  Jane  Y.  Jnptn,  Tbls  case  cornea  on  upon  the 
mutton  of  pbiloUft  for  conBrmntion  of  sale  hereto- 
fore hod  under  former  order  of  tbis  court,  and  the 
oourt,  upon  a  careful  exnmiuation  of  the  i>roooed- 
Inpi  thereof,  Uuds  that  tlie  same  have  been  had  in 
all  respects  In  conformity  to  law  and  the  ortlera  of 
this  court.  It  is  ordered  that  the  said  prooced- 
Inits  and  sale  be,  and  they  are  hereby,  approved 
■Dd  coiitlrmed;  and  it  Is  further  ornereu  nv  tbe 
oourt  lliat  tlie  atid  sheriff  oonvey  to  the  purunaser 
by  deed  in  fee  simple  tbe  lands  and  tenements  so 
eold."  That  aft«>rwnrds  and  on  ttie  lOtb  day  of 
October,  1877.  pursuant  lo  tlie  fuiugolng  prucccd- 
Ini^Sam.  Mcl'lay,  sherllf  of  said  county,  made, 
executed  and  delivered  to  said  E.  J.  Curson,  pur- 
ebiiser,  a slioritTs  deed  of  conreysnca  of  the  said 
premlseti.  ttie  northeast  quarter  of  tbe  southwest 
guarti'rof  BevttonS4.  towiisliip  10,  ranireS  east,  m 
Lanc-jL-ii  T  Countv.  Nebraska:  which  dcod  was  by 
the  mid  H.  J.  Curson  Hied  anil  recorded  in  the 
county  i-h'flc'BofBceof  Lenotiater  County,  Nebras- 
ka, on  tbe  10th  day  of  October,  1877,  at  S  o'oloulf 
P.  M. 

27lh.  That  on  the  Oth  day  of  Novemtwr.  1k77, 
■aiil  Elijah  J,  Curson  iinit  Anna  M.  Cuieon.  hlit  wifo, 
by  Uccd  of  general  warranty  and  for  the  cousider- 
ationor  tbewim  of  $W,  cxnreeeed  to  be  In  hand 
pat<l.  (rranted.  bargained,  sold  and  conveyed  (be 
said  premises,  tbe  northuast  quarter  of  the  soutb- 


west  quarter  of  sootion  34,  In  township  JO,  range  • 
east,  to  Samuel  W.  Little;  which  deed  of  t-om  ey- 
ance  was.  on  tbeSBth  day  of  Novemt>er,  l»77,  nied 
and  recorded  in  the  county  clerk's  office  of  Lao- 
caster  County,  Nebraska. 

28tta.  On  the  12th  of  August,  18T6.  Jane  Y.  Irwin 
I  and  her  husband  ezecutoa  a  power  of  ntmrney  to 
;  William  T.  i>onovan  to  enable  him  to  make  con- 
veyances to  purcbasera  when  salee  were  nuide  by 
I  Scott,  Boyd  and  La  Master,  and  to  faclllliitc  their 
I  operations  under  their  contract  of  March  31st.  1874. 
{    mh.  That  on  tbe  SSCh  day  of  October,  ISTS.  tbe 
I  said  Jane  Y.  Irwin  and  John  Irwin,  by  w.  T.  Doo- 
I  ovan,  their  attorney-in-fact,  for  tlie  piirnortedcon- 
I  slderation,  as  expressed  upon  the  face  of  said  dee<l, 
I  of  StOOO.  made,  executed  and  delivered  to  one  John 
P.  Lantz  their  warranty  deed  conveying  the  nnrtlt> 
I  east  quarter  of  the  southwest  quarter  of  sectloii  34, 
township  10,  ranged  east,  and  all  that  portion  of  tbe 
west  half  of  the  Mild  south  west  quarter  of  section 
I  St.  township  10,  raiiKe  8  east,  lyinir  north  of  the  coa- 
;  trellne  of  RRtreet,  in  theClty  of  Lincoln,  extended 
east  through  said  lands;  and  also  the  following-do- 
scribed  parcclH  of  land,  sitnaied  in  the  southwest 
I  quarter  of  said  southwest  quarter  of  section  U. 
townsbiplO.  range  B  aforesaid:  Commencing  at  the 
southwest  corner  of  sold  section  24.  thence  run- 
ning east  KO  feet;  thence  north  400  feet:  thence 
weet  620  feet:  thence  south  4aO  feet  to  tbe  place  of 
beginning,  and  also  commencing  at  a  iralnt  4(0 
feet  east  of  the  southeast  oonicr  of  blo<-k  No.  38, 
Id  tbe  City  of  Lincoln;  and  470  feet  north  of  tba 
south  line  of  O  Street,  In  said  City  of  Lincoln:  thenc* 
ninningeast  760  feeti thence  north  400  feet:  thence 
west.  79)  feet:  thence  south  400  feet  to  tbe  place  of 
beginning;  which  said  deed  was  recorded  In  tlte 
county  clerk's  office  In  Lancaster  Oouniy,  Nebms- 
ka,  on  the  2Stb  day  of  October.  1879,  at  4  trclock  and 
twenty-flvemlnuteeP.  M. 

30th.  TliHt  on  the  2Stb  day  of  Octot>er,  1879.  said 
John  P.  Lantz  and  Hannah  Lanta,  his  wife,  tiv  their 
deed  of  general  warranty  and  for  ihe  considerai  ion 
of  91,000,  as  expressed  In  said  deed,  paid  bys  nmrol 
W.  LHtle  to  said  John  P.  Uintz,  conveye<l  thi-  pn<iw 
erty  in  the  last  finding  above  deecribcd  to  ttie  sh id 
SaiDuei  W.  Little;  which  deed  was.  on  the  L'.'>(ii  d.iy 
of  October.  ISTtf.  at  4  o'clook  and  thirty  nWnuti«  1*. 
M..  re<»rdc<l  In  the  county  Clerk's  office  of  Lam  os- 
ier County.  Nebraska. 
Slst.  Tliat  neitber  Jane  T.Irwhi  nor  John  Irwin, 
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The  flDdioeiof  factaad  judgment  muitcoa- 

form  to  tbe^eftdiogs. 

Lipp  y.  Horba^,  13  Neb.  VllxOrdham 
Okamberlain  R.  Co.  70  U.  8.  8  Wall.  704  (18: 
847);  Ituuranee  Compania  t.  Boykin,  79  U.  S. 
18  Wall  48S  (20:  442). 

Ma»r»,  John  F.  Dillon,  Samuel  Shell»- 
barfor,  R.  8.  flaU  and  JoMph  R.  Web* 
%tmr,  for  defendaDt  la  error: 

After  a  special  verdict  on  tbe  merits  covering 
all  tbe  issues  and  after  motibiia  bj  both  parties 
for  judgment,  U  was  not  competent  for  tbe  de- 
teoaant  to  raise  tbe  question  of  jurisdiction 
based  CD  the  alleged  collusive  nature  of  the 
conveyance  to  tbe  plaintiff. 

Hartog  v.  Memory,  116  U.  S.  688.  S90  (29: 
725,  720);  Hev)itt  v.  Sioiy,  39  Fed.  Rep.  168. 

This  court  lias  no  jurisdiciioo  to  review  tbe 
dedsion  of  Uie  fnTcuit  court  on  the  defendant's 
petition  to  dismiss  on  the  ground  that  tbe  juris- 
diction of  that  court  was  collusively  obtained. 

Flandert  v.  Tweed.  76  U.  S.  9  Wall.  425  (19: 
678);  Kearney  v.  Com,  79  IT.  8. 13  Wall.  275(20: 
896)',  Gitinan  v.  lUinoig  <£  M.  TeUg.  Co.  91  U.  8. 
614  (23: 409);  Madison  County  v.  Warren,  106  U. 
6.  623(27:  311):  AUxander  County  v.  Kimball, 
106  V.  8.  623  (27:  811),  note;  BondY.  Vuttia. 
112  U.  8.  607  (28:  886);  Booghtry.  Int.  Co.  108 
U.  8.  90,  96  (26:  310,  311);  Guild  v.  Frontin, 
69  U.  8.  18  How.  136  (15:  290);  Kelsey  v.  Far- 
nth,  62  U.  S.  21  How.  85  (16:  82);  CampbeU  v. 
Boyreau.  62  U.  B.  21  Hew.  223  (16:  96). 


Upon  tbis  record  no  question  arises  upon  tba 
order  of  tbe  circuit  court  refusing  to  dismisa 
the  rase  which  is  open  to  review  by  this  court. 

A'orri$  v.  Jaekton,  76  U.  8.  9  Wall.  125  (19: 
608);  Martinion  t.  Fairb-jnka,  112  U.  S.  670 
(28:  862). 

The  charge  of  fraud  lo  tbe  assifinmcut  must 
be  made  out  by  that  degree  of  proof  -vbicb  is 
requisite  to  overthrow  any  otlicr  like  deed  or 
assignraeot. 

Maxwell  fMnd  Grant  Com.  121 U.  S.  825  (30: 
949);  Atlantie  Delaine  Co.  v.  James,  94  U.  S. 
207  (24: 112);  Colorado  Coal  Co.  v.  U.  S.  123  U. 
8.  316-317  (31:  185);  Barry  v.  Edmunds,  116 
U.  8.  550  (29;  729). 

It  is  only  where  it  appears  to  a  legal  certain- 
ty that  there  is  retained  in  the  as»igoor,  or 

firantor,  an  interest  in  the  subject  matter  of  tbe 
iligution,  that  tbe  courts  hold  the  assigumcnt 
to  M  fraudulent  or  collusive, 

McDonald  v.  Smalley,  26  U.  8.  1  Pet.  620  (7: 
287j;  Barney  v.  Baltimore,  73  U.  S.  6  Wall.  283 
(18:  827);  Smith  v.  KerTwdien.^H.  S.  7  How. 
216(12:670);  De  Laoeagav.  Williams,  5  Swwy. 

Collinson  v.  Jackson,  8  Sawy.  357:  Iloyt 
V.  Wright,  4  Fed.  Kcp.  109;  Ifeal  v.  Foster,  :16 
Fed.  Rtp.  41;  Marionv.  Ellis.  10 Fed.  Rep.  411, 
412;  Warnerv.  Pennsylvania R.  Co.  13Blalchf. 
282. 

The  party  who  sets  up  a  title  must  furnish 
tbe  evidence  necessary  to  support  it. 

>rt/i<om*v.iVtfton,17U.8.4 Wheat. 79(4:  518). 


nor  anjooe  for  them,  ever  paid  anf  taxes  on  any 
port'iun  ot  the  north  hair  and  the  southwest  quar- 
ter of  tbe  southwest  quarter  of  seotloa  34,  towo- 
■bip  10.  ranve  S  rast. 

3nt.  That  A'elsoa  a  Brock  and  Samuel  W.  Little 
■  nd  thctr  reepectlve  frranteesof  anr  property  In 
diaputo  herein  have  paid  all  tazee  asseesed  utfuiast 
the  saiil  property  since  tbe  entry  thereof  to  tbe 
year  1884.  under  claim  of  title  to  said  premisee. 

39d.  That  on  the  ftth  day  of  Auguet,  18S7,  John 
TrwiD  and  Jane  T.  Irwin,  Dytheir  deed  of  freaeral 
warranty,  conveyod  to  one  wiUiam  P.  Younir  tbe 
north  half  of  the  southwest  quarter  and  tbe  »>uutb- 
wc8t  quarter  of  the  southweet  onorter  of  section 
•U,  township  10.  ranffeSeast,  for  tbe  purported  oun- 
sldoratlon  ezpreeaea  oo  tbo  face  of  tlie  said  deed  of 
&iVO:  which  said  deed  was  Died  and  recorded  tr.  tbe 
county  clerk's  olBoe  of  Lancaster  County,  Nennis- 
Icu  on  tbe  lOch  day  of  AuKust,  1807. 

mh.  That  on  UieVthdayot  January,  1876,  said 
Samuel  W.  LHMe,  by  a  deed  of  quit-claim,  pursu- 
ant to  ao  arraniremeilt  made  between  Jane  Y.  Ir- 
win and  one  Qeorge  Smith  and  said  Samuel  w. 
Little,  made,  ozeouted  and  delivered,  for  the  con- 
sideration of  $100,  a  part  of  tbe  southwest  quarter 
of  tbe  southwest  quarter  of  section  84,  township  10, 
ranireBeat:  that  said  8.  W.  Little  had  consented  to 
tbe  entry  of  said  George  Smith  upon  tho  said  par- 
cel of  Intid  under  the  contract  for  thepiirchaiic  of 
tbo  same  from  Messrs.  Scott.  Hoyd  nndLaMnnicr. 

aeth.  Tbar  in  the  year  1873  ona  Hickman  entereu 
upon  the  northeast  quarter  of  the  southwest  qu<ir- 
ter  of  soolion24,  township  10,  range  6  east,  umlor  u 
lease  from  Charles  T.  Boggs,  andorcctca  thereon 
stables  for  a  milk  ranch  and  paid  rent  thereon  for 
■aid  premises  at  tbe  rata  oi  tl2  per  annum,  and 
ooDtlnned  to  occupy  tbe  said  premises  for  such 
purposes  and  for  feeding  and  herding  his  stock 
tbereon  for  a  period  of  about  two  years. 

SBtta,  TbatfromUay  81,1874,  ooDltnuouiOy  down  to 
tbedmaof  thfloommenoement  of  Una  suit.  June 
14,  mi,  Charles  T.  Bofn  and  Samuel  W.  XJtUe  and 
nfs  and  tbelr  lessees  and  granteea,  under  claim  of 
tUle  thenCo.  held  mixed  posseaeloo  oC  all  of  tbe 
north  half  of  tbe  southwest  quarter  of  section  24, 
township  10.  range  6  east,  and  that  no  other  penon 
oocupleo  the  same  or  entered  thereon  under  claim 
of  title  to  any  fiart  thereof. 

•TUk  Tbat  on  the  SUh  day  of  Septemlter,  1683. 
Samuel  W.  Little  and  HarrO.  Little,  by  their  deed 
of  general  warranty  and  for  tbe  consideration  of 
the  mm  of  tHUUO.  sold  and  conveyed  to  the  defend- 
antt  John  uDeputron,  all  that  part  of  the  nurth- 
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east  quarter  of  the  southwest  quarter  of  section 
24,  township  10,  range  6  east,  deitcrilied  as  f<>ili>wti. 
and  being  the  premises  In  dispute:  "Itegiuulng  at 
a  iralDt  in  the  oenter  of  R  Street  In  suid  cit)-,  VH 
feet  cost  of  the  cast  lino  of  t7th  Street:  tlii'iici  eust 
along  the  oenter  ot  It  street  600 1'cet  to  the  center  uf 
19tb  Street  thence  oorth,  at  right  unutes  with  K 
Street,  1,400  feet;  thence  west,  paniiUl  with  R 
Street.  750  feet,  to  the  cast  line  of  17th  Street  ex- 
tended north  through  R  Street;  thence  south  along 
said  east  line  of  17tu  Street  TBO  feet;  thonce  east, 
parallel  with  R  Street,  H  feet;  thence  south,  paral- 
lel with  17tb  Street,  317  feet;  thence  east,  parallel 
with  R  Street.  38  feet;  thence  south,  parallel  with 
17th  Street,  IBS  feet;  ihenoeeast  aloTig  Leigtiton's 
iKii'th  line,  IS  feet;  thenoe  south  uloug  Leightonl 
li:ic.  200  feet  to  tbe  plaoeof  begiuninir,«outalnlng 
Zi.lb  Hcres  of  land;  also  part  of  the  said  oortbeast 
iiiiurtor  of  the  southwest  quarter  of  sectioo  24, 
township  10,  range  Beaab.  described  as  follows:  For 
11  Ri.irilng  point  begin  at  a  point  400teeteaat  of 
Gniiiii  Avoaue  and  SOO  feet  north  of  R  Street,  at 
U.  M.  LeighiOD's  northwest  corner,  running  thence 
north  410  feet:  thence  east  M  leet;  thenoe  soiit  U  2*7 
feet;  thence  east  88  feet;  thence  south  1S3  feet; 
thence  west  along  Lclghton'a  north  line  to  tho 

Klace of  beginning,  tbe  north  and  south  limits  to 
c  parallel  with  Oiaod  Avenue  and  tbe  east  and 
wt'st  limits  to  be  parallel  with  tt  Street;  which  said 
dpt'd  was  reconled  on  the  6th  day  of  Septemtier, 
1SS3.  Id  the  oount7olerM(rfBoeotunoaster  Coun- 
ty. Nebraska. 

Mlh.  That  said  Samud  W.  LIttie  delivered  to  the 
snid  John  C.  Deputron  the  mixed  poseesslon  of  the 
fa.\A  premises  at  the  date  of  the  execution  of 
the  said  deed,  and  that  the  said  Jobn  C  Deputron 
thence  and  hitherto  has  bdd  the  Bdxed  poneasloa 
of  the  same. 

aotb.  TliatthevmlDeof  ti»e  aaMpremlscB  at  the 
present  time  Is  the  sum  of  forty  thousand  dollnta. 

40lh.  We  Snd  that  John  C.  Dcvnizon.  defendant, 
is  a  brother-in-law  of  8.  W.  Little,  his  grantor,  aud 
that  thereto  no  proof  of  any  oonsidorailon  paid  bjr 
SepulTOn  to  Little  tar  suoh  etmveyanoe. 

list.  That  the  value  of  tbe  land  claimed  by  John 
C.  Ueputron,  defendant,  being  £2.18  acres,  was 
worth  (40,000)  forty  thousand  dollars. 

January  »,  18Tn.  S.  W.  LItUe  was  holding  said 
premIsM  as  purchaser  at  tax  sale  under  oertuicute 
of  purchase  Hay  SA,  1874,  for  tax  of  1872. 

If  the  court  to  of  the  opinion  tbat  on  these  facis 
tbe  plabitiff  to  entitled  to  pnssesBlon  of  the  prop- 
erty In  dispute,  tbeo  we  find  for  tlie  plainUS. 
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Iq  Neliroska,  the  court  may  xevtew  and  an- 
nul iu  own  orders. 

Smith  V.  Pinnev,  2  Neb.  145;  Wim  v.  Frey. 

9  Neb.  230;  Bar^n  t.  Berggvitt,  9  Neb.  277; 
VoUand  v.  Wileor,  17  Neb.  50. 

In  Nebraaka,  tlie  purchaser  can  move  for  the 
order  of  confirmatioa,  or  to  set  aside  tbe  sale. 

PJitllip*  T.  DatDley,  1  Neb.  821;  Qregory  v. 
Tinqley.  18  Neb.  822;  Paulett  T.  Peabody,  8 
Neb.  197. 

Tbe  order  vacating  the  coufinnation  was  reg- 
ular. 

SeyruiUU  t.  fiCafufrurv,  20  Ohio,  854;  OiU>0n 
T.  Brown,  9  Neb.  94;  Hamen  r.  BergmUtt,  9 
Neb.  376;  Vindquest  v.  Perky,  18  NeV  286; 
Dodge    People,  4  Neb.  228. 

Id  the  case  of  a  nuked  power  not  coupled 
wiihao  interest  the  law  requires  that  everv  pre- 
reqtiisite  to  the  exercise  of  the  power  should 
precede  it 

WilUamt  v.  Peyton,  17  U.  8.  4  Wheat.  77(4: 
618);  Taylor  v.  Ben/iam,  46  U.  S.  6  How.  233, 
272  (12:  ]30,  143);  Ventreaa  v.  Smith,  25  U.  S. 

10  Pet.  181  (9:  382);  Rantom  v.  Williams,  69 
U.  S.  3  Wall.  813.  319  (17:  808.  80iS);  Spet/jle  v. 
Meredith,  4  Bias.  120:  MarriU  t.  Cane,  63  U.  8. 
22  How.  82  (16:  S55);  Clarke  v.  Oourtney.  80 
U.  8.  5  Pet.  847  (8:  149). 

A  fraudulent  conveytiace  by  an  attorney  in 
fact  is  void  as  to  ttie  fraudulent  grantee. 

Graffam  v.  Burgeu,  117  U.  S.  180  (39:  839); 
Dupont  ■v.Werthanan.  10  Cnl.  854;  Fay  v.  Win- 
chester. 4  Met.  513;  t^ton  v.  Clark.  85  N.  T. 
235;  Clarke  v.  QmHney,  30  U.  8.  5  Pet  819  (8: 
140);  Staiiier  v.  Tysen,  8  Hill,  279;  Meade-v. 
Brothers,  28  Wis.  692;  Wiltshire  v.  Sims,  1 
Canipb.  258;  Attieood  v.  Mannings,  7  Barn.  & 
C.  278;  Beese  v.  Afedloek,  27  Tex.  124;  MorriU 
T.  Cone,  63  U.  8.  22  How.  82  (16:  255). 

In  on^er  that  an  estoppel  as  to  title  may  exist 
in  faror  of  a  person,  hemustahow  *bathe  paid 
value  without  notice. 

Philadelphia.  W.  d  B.  R.  Co.  v.  Dubois,  79 
U.  S.  12  Wall.  47,  64  (20:  285.  269);  Doev.  01- 
ivei-  and  Duchess  of  Kingston's  Case,  2  Smith, 
Lead.  Cas.  {7th  Am.  ed.)  715.  notes;  Stewart  v. 
Lansing,  104  U.  8.  505  (20: 866);  Pana  v.  Bow- 
ler, 107  U.  8.  629  (27: 424);  Smith  v.  Sae  Courv- 
fV,  78  U.  a  11  Wall.  189  (20:  102). 

A  tax  deed  sot  executed  by  the  treasurer  un- 
der his  seal  of  ofBce  is  void. 

Cue  V.  Jones,  25  Neb.  687;  Sutton  v.  Stona. 
4  Neb.  828:  Reed  v.  Merriam  15  Neb.  835; 
Bendrix  v.  Boggs,  16  Neb.  472;  avUizan  v.  Mer- 
nam,  16  Neb.  160;  Shelley  v.  Towte.  16  Neb. 
195;  BaldfHn  v.  Merriam,  16  Neb.  200:  Seaman 
T.  77iomp»on,  16  Neb.  S48. 

Every  essenUal  step  must  be  proven  by  the 
one  who  claims  under  the  deed. 

Ronkendorff  v.  Taylor,  29  U.  3.  4  Pet.  858 
(7:  886);  WiUiams  v.  Peyton,  17  U.  8. 4  Wheat 
79(4:  618):  MeKeighanv.  Hopkins.  14  Neb.  864. 

To  establish  a  title  by  adverse  possession, 
the  possessioB  must  be  actual,  hostile  and  ex- 
clusive. 

Bradstreet  t.  ^ntington,  80  U.  B.  5  Pet 
489  (8:  188). 

The  posBesRion  must  be  continuous.  It  must 
be  begun  and  continued  in  tbe  same  right 

Armstrong  v.  MorriU,  81  U.  8.  14  Wall.  120, 
146(20:  766,  772);  Otwine  r.ffolman,  28  Pa. 
884;  Am  Awie^  v.  Futde,  87  Cal.  858;  tat- 
«U  t.         44  CaL  476;  Beauplandr.  McEmu, 


28  Pa.  124,  184;  Dommil  y.  Da  la  Xamo,  61 

U.  8.  20  How.  82  (18:  825). 

If  the  possession  Is  conflicting  or  mixed,  con- 
structive possession  follows  the  title. 

Hvnnieuit  v.  Peyton,  102  U.  8.  869(26: 121): 
Bunt  V.  Wiefcliff,  27  U.  8.  2  Pet  212  (7:  400); 
Barr  v.  Oratx,  17  U.  8.  4  Wheat  228  (4:  55C). 

Mr.  CAi:<fJu«tt'MFttUer  delivered  the  opin 
ion  of  the  court:  . 

It  is  contended  that  the  circuit  court  erred  in 
entering  jud^ent  on  tbe  specinl  verdict  be- 
cause the  citizenship  of  the  parties  was  not 
found  by  the  jury.  But  that  fact  stood  ad- 
mitted on  tbe  record.  The  plantifif  averred  io 
her  petition  that  she  was  "adllzen  nod  resi- 
dent of  the  State  of  Ohio,"  and  that  the  dc- 
fendantwas  "•  citizen  and  residentof  theStato 
of  Nebraska."  The  answer  set  up  three  de- 
fenses: (1)  Ad  aiflrmative  claim  of  title  under 
a  tax  deed.  (2)  Ten  years*  adverse  possession. 
(3)  "And  this  defendant,  further  answering, 
denies  that  tbe  said  plaintiff  is  tbe  owner  of  tbe 
the  premises  descrited  in  her  petition;  and  this 
defendant  also  denies  that  tbe  plaintiff  is  en- 
titled to  the  possession  of  the  aaid  premlaeai, 
and  prays  to  be  hence  dismissed  with  bis  cost! 
to  be  taxed."  Theavermentof  diverse  citizen- 
ship was  not  controverted  by  the  answer,  and.  [tSl] 
ns  the  petition  would  have  been  insufficient 
without  that  allecation,  the  averment  must  be 
taken  as  true  under  the  practice  io  the  court* 
of  record  in  Nebraska.  (Neb.  Code  Civ.  Proc. 
gi^  134, 135;  Comp.  Stat  1885.  p.  645.) 

Clearly,  where  the  Jurisdictional  allegation 
Is  not  traversed,  no  question  involving  the 
capacity  of  the  parties  in  the  cause  to  litigate 
in  the  circuit  court  can  be  raised  before  the 
Jury  {Philadelphia,  W.  <ft  B.  R.  Co.  v.  Quigley,  63 
U.  8.  21  How.  202. 214  [16:  78.  77]).  or  treated 
as  within  the  issues  they  might  be  empaneled 
to  determine.  The  circuit  court  properly  pro- 
ceeded to  judgment,  although  tbe  special  ver- 
dict contaioeano  finding  upon  this  point 

After  tbe  case  had  been  twice  tried  on  iti 
meiita,  and  stood  on  the  special  verdict  upon 
mfitions  by  tbe  parties  for  Judgment  in  their 
favor  respectively,  the  defendant  assailed  tbe 
Jurisdiction  of  the  court  by  petition,  upon  the 
ground  that  the  title  had  been  placed  in  the  plain- 
tiff collusively  and  with  the  view  of  enabling 
suit  to  be  brought  io  tbe  United  States  courts 
when  in  fact  the  plaintiff  did  not  own  the  prop- 
erty and  bad  accepted  the  title  only  for  the  col< 
lusjve  purpose  aforesaid.  Prior  to  tbe  passage 
of  tbe  Act  of  1875,  such  a  question  could  ouy 
be  raised  by  a  plea  In  abatement  In  the  nature 
of  a  plea  to  the  Jurisdiction;  but  tbe  fifth  sec- 
tion of  that  Act  provided  that  if  "it  shall  ap- 
pear to  the  satisfaction  of  said  circuit  court  at 
any  time  after  such  suit  has  been  brou|;bt  that 
such  suit  does  not  really  and  substantially  in- 
volve a  dispute  or  controversy  properly  within 
the  jurisdiction  of  said  circuit  court  or  that 
the  partiea  to  said  suit  havebeen  Improperly  or 
collusivelv  made  or  joined,  either  as  plaintiffs 
or  defenaants,  for  the  purpose  of  creatin;r  a 
case  cognizable  under  this  Act,  tbe  s^  circuit 
court  shall  proceed  no  further  therein,  but  shall 
dismiss  tbe  suit;  but  Its  order  dismissing  the 
cause  shall  be  reviewable  by  the  supreme  court 
<»  writ  of  error  or  appeal,  as  the  case  niaiy  be." 
18  SUt  478.  The  application  here  wm  irada 
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more  tban  a  year  and  a  balf  after  tbe  second 
trial,  and  arbougb  tbe  petitioner  avers  that  be 
"did  oot  bave  kDowledf^e  of  the  above  facta  be- 
fore the  trial  of  this  cause,"  we  remark  In  paaa- 
Ing  that  sucb  an  objection  oucht  to  be  raised 
at  tbe  first  opportunity,  and  Belay  In  its  pre- 
(SS2]  sentation  sliould  be  considered  in  examining 
into  tbe  grounds  upon  wblcb  ft  is  alleged  to  rest. 

Tbe  issue  of  fact  raised  upon  tbls  {wtition 
waa  tried  by  tbe  circuit  court  without  a  jary, 
and  tbe  application  denied.  No  question  of 
law  was  reserved  by  tbe  defendant  during  tbe 
hearing,  but  he  entered  an  exception  to  the 
final  order,  and  now  asks  us  to  bold  that  it  waa 
tbe  duty  of  tbe  circuit  court  to  dismiss  tbe  case 
becaose  collusively  brought.  We  do  not  care 
to  enter  upon  a  discussion  as  to  bow  far  In  an 
action  at  law,  where  there  are  no  special  find- 
logs  upon  an  issue  of  fact  such  as  thia,  a  party 
has  the  right  to  demand  a  review  of  tbe  final 
order  of  tbe  circuit  court  on  the  mnlts,  aa,  np- 
00  tbe  evidence  In  this  record,  we  are  content 
with  the  conclusion  arrived  at.  In  Barry  v. 
B^mvudn.  116  U.  S.  650  129:  7291  It  was  held 
that  a  suit  cannot  properly  be  dismissed  by  a 
circuit  court  of  the  United  States,  aa  not  in- 
volving a  controversy  within  tbe  jurisdiction 
of  the  court,  unless  tbe  facts  when  made  to  ap- 
pear on  tbe  record  create  a  legal  certainty  of 
that  conclusion.  "Nothing  leas  than  this," 
said  Afr.  Justice  Matthews,  "Is  meant  by  the 
Statute  when  it  provides  that  the  failure  of  its 
jurisdiction,  on  tbls  account,  'shall  appear  to 
the  aatisfactkm  of  said  circuit  court.' " 

The  question  was  whether  the  conveyance 
bv  Jane  T.  Irwin  to  Rowena  Yonngwaacolor- 
able  merely.  The  plaintlif  testified  positively 
that  she  was  the  real  owner  of  the  land,  and 
that  it  was  conveyed  to  her  by  her  sister,  Mrs. 
Irwio,  partly  in  consideration  of  wbat  Mrs.  Ir- 
win owed  her,  and  partly  because  she  herself 
had  a  shore  In  It;  that  "tbe  land  was  entered 
with  money  coming  out  of  my  father's  estate 
bcIoDging  in  part  to  me,  being  the  joint  fund 
or  Jane  and  myself."  And  her  testimony  is 
corroborated  by  that  of  her  brother,  WUuam 
P.  Young. 

We  have  carefully  examined  the  evidence, 
and  especially  the  matters  urged  as  coostitut- 
iog  badges  of  colorable  traouer,  but  do  not 
find  any  substantial  ground  for  overthrowing 
tbe  deed,  or  questioning  the  passing  of  tbe  title. 
Such  conflict  as  exists  has  been  determined  by 
the  circuit  court,  and  It  would  subserve  no  use- 
[853]  fu]  purpose  to  restate  the  circumalances  In  de- 
tail, 88  we  tbink  tbe  facta  fell  far  short  of 
establishing  petitioner's  contention. 

Upon  tbe  rendition  of  tbe  special  verdict  the 
defendant  moved  to  set  aside  the  lOth,  17th  and 
19lh  findings  as  not  supported  by  tbe  evidence, 
and  for  Judgment  upon  tbe  verdict  as  so 
amended,  out  tbe  court  overruled  tbe  motion, 
aod  entered  judgment  for  tbe  plaintiff  upon 
the  special  verdict  as  retnmed.  We  cannot  re- 
view tbe  action  of  the  court  in  reference  to  tbe 
findings  objected  to,  and,  no  exceptions  hav- 
ing been  saved,  are  restricted  to  the  question 
whether  there  waa  error  in  giving  judgment 
for  the  plaintiff  upon  tbe  facts  as  found. 

From  the  first  fioding  it  appears  that  Jane 
T.  Irwin  "obtained  title  tosafiflandabT  patent 
from  tbe  United  States  December  15, 1863,  and 
on  tbe  9th  of  August^  1867,  oonTcyed  tbe  aame 
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to  William  P.  Young,  who,  on  tbe  5tb  of  Fet»ii- 
aiT,  1874,  reconveyed  the  same  to  Jane  T.  Ir- 
win, who,  on  tbe  llth  day  of  June,  1884,  con- 
veyed said  lands  to  th'e  plaintiff,  Rowena 
Young."  This  madeout  the  title  of  defendant 
in  error,  and  to  prevent  her  recovery  the  plain* 
tiCt  in  error  was  obliged  to  sustain  one  or  more 
of  bis  aflSrmative  defenses,  in  respect  to  which 
he  bad  tbe  burden  of  proof. 

These  defenses  were :  claim  under  two  tax 
deeds,  coupled  with  ten  years'  adverse  posses- 
sion; conveyance  by  Jane  Y.  Irwin,  by  Wil- 
liam T.  Donovan  as  beratlomer-in-fact;  sber^ 
liTs  deed  on  execution  sale  to  Carson,  deed  of 
Cursoo  to  Little,  and  of  Little  to  plaintiff  in 
error. 

As  to  tbe  tax  deeds,  it  was  found  that  one 
was  issued  upon  a  sale  made  for  tbe  taxes  of  a 
year  when  tbe  land  was  not  assessed  for  taxes, 
and  that  ndtber  of  tbem  was  "sealed  by  tbe 
county  treasurer  with  bis  official  seal,  nor  did 
the  county  treasurer  then  have  an  official  aeal." 
Tbe  circuit  court  held  that,  under  the  decisions 
of  the  Supreme  Court  of  Nebraska,  these  tax 
deeds  were  void  for  want  of  the  seal,  and  cited 
many  decisions  of  that  court  to  that  effect.  In 
Otie  V.  Jonet,  25  Neb.  884, 687,  Jaouary  Term, 
1889,  the  court  say:  "At  the  trial  the  defend- 
ant  produced  a  tax  deed  covering  tbe  premises 
Id  question,  issued  to  Smith  by  the  treasurer  of 
Douglas  County,  August  4,  1865,  for  the  tana 
of  1863.  This  deed  waa  objected  to  by  the 
plaioiifl  on  several  grounds,  among  oUiera, 
that  it  was  not  executed  under  the  official  seal 
of  tbe  treasurer.  Tbe  Actof  1861,  nnderwhlch 
the  deed  waa  executed,  provides,  at  section  60, 
'that  such  conveyance  shall  be  executed  by  tbe 
county  treasurer,  under  his  band  and  seal;' 
then  follows  the  statutory  form  of  such  deed, 
concluding  with  tbe  words  of  attestation,  'Id 
testimony  whereof  the  said  .  .  .  treasurer  of 
said  county  has  hereunto  set  bla  hand  and  seal, 
on  the  date  and  year  aforesaid.  [Seal.]'  Tbe 
Statute  has  been  subsiantially  carried  forward 
throughout  all  the  changes  of  the  Revenue 
Laws  to  the  present  day.  Under  Its  provialona 
it  baa  been  held  by  this  court  in  cases  too  num- 
erous for  citation,  of  which  several  are  dted 
by  counsel  for  defendant  in  error,  that  a  tax 
deed  not  executed  by  the  treasurer  under  his 
seal  of  office  is  void. "  It  will  not  be  expected 
that  tbls  line  of  declsipn  can  be  deparied  from 
now.  Tbe  deed  introduced  in  the  case  at  bar, 
if  legal  and  proper  Id  all  other  respects,  as  to 
which  we  pass  no  opinion,  is  open  to  the  fatal 
objection  tbat  it  does  tiot  purport  to  have  been 
executed  tbe  county  treasurer  under  bis  seal 
of  office." 

No  title,  tberefore,  was  transmitted  by  these 
deeds:  but  a  tax  deed,  though  void  upon  its 
face,  is  sufficient  color  of  title  in  Nebraska  to 
support  an  adverse  poeseasion  to  the  property 
therein  described  {OaUing  v.  Lane,  1?  Neb.  77); 
while  a  tax  certificate  Is  not  MeKe^han  r. 
HojMn$,  14  Krt>.  8M.  The  poaaeaalon,  bow- 
ever,  which  bars  a  Recovery  must  be  continu- 
ous, uninterrupted,  open,  notorious,  actual, 
exclusive  and  adversei  ArmMtrong  v.  MorriU, 
81U.8. 14Wall.  ia0,146[a0:766,778].  Prom 
the  findings  it  ^peara  that  Little  was  holding 
in  Januai7, 1876,  which  was  within  ten  years 
prior  to  the  commencement  of  this  8alt|^nder 
atax  certificate;  that  up  to  tiie  year  1676  tiia 
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poneadoQ  of  tbe  land  in  dfppute  was  "mixed." 
DUtlt  "waa  open,  vacant  and  unoccupied  ex- 
cept by  tbe  city  peat  bouse,  and  was  lued  as  a 
cooimon:"  that  some  portions  of  tbe  whole 
tract  were  in  po^eesion  of  squattere,  some  por- 
tions in  possession  of  parties  holding  under 
Mrs.  Irwin,  and  a  part  In  tbe  possession  of  tbe 

5;rBntee  in  Ibe  tax  deeds  or  under  bim;  and  the 
ury  And  the  possession  of  the  premises  dellv- 
[265]  ered  to  tlie  defendant  and  held  by  him  to  have 
been  only  a  mixed  possession.   Where  tbe 
rigblful  owner  is  in  tbe  actual  occupancy  of  a 

Enrt  of  bis  tract,  he  is  in  tbe  constructive  and 
!gal  posi^ession  and  seisin  of  tbe  whole,  unless 
he  is  disseised  by  actual  occupation  and  dis- 
possession; and  where  the  jMssession  Is  mixed, 
the  legal  seisin  is  according  to  ibc  legal  title, 
so  tbst  in  the  cuse  at  bar  there  could  be  nocon- 
Biructive  possession  on  the  part  of  tbe  defend- 
ant or  bis  grantors,  even  if  that  might  exist  if 
be  bad  bad  actual  possession  of  a  part  and 
no  one  bad  been  in  possession  of  tbe  remain- 
der. Hvniiieuttr.Pei/ton,  108  U.  8.  338,  369 
[26: 113, 120]!  Barr  Orniz,  170.  8.  4  Wheat. 
SIS,  223  [4:  653,  556j.  Nothing  is  clearer  up- 
on the  face  of  this  record  than  that  tbe  jury 
refused  to  find  the  possession  relied  on  by  de- 
fendant to  have  been  actual,  undisputed,  ex- 
clusive, open,  notorious  and  adverse,  but  found, 
ou  tbe  contrary,  that  tlie  possession  was  mixed. 
The  judgment  cannot  be  reversed  on  the  ground 
of  error  in  this  regard. 

Tbe  plaintiff  in  error  also  asserted  title  unoer 
a  couveynnce  by  Donovan  as  ber  attorucv  in 
fact.  Tbe  2cl,  3d,  4lb.  13th,  14tb,  I6tb,  ^8tb. 
2»lh,  30tb,  87tb  and  4Uth  fiudiogs  present  Ibe 
fads  on  this  branch  of  tbe  case,  and  establish 
that  on  the  Slst  day  of  March,  1874,  Jane  F. 
Irwin  entered  Into  aconlract  with  Scott,  Boyd 
and  Iin  Master  for  the  subdivision  and  sale  of : 
this  and  other  land,  and  that  they  eotored  upon, 
platted  and  surveyed  it  by  the  last  of  May, 
187A;  that  (4tb  and  28lb],  "on  tbe  12lh  of  Au- 
gust, IS73,  Jane  Y,  Irwin  and  her  husband 
executed  a  power  of  attorney  to  William  T. 
Donovan  to  enable  him  to  make  conveyances 
to  purchasers  when  sales  were  made  by  8cott, 
Boyd  and  La  Master,  and  to  facilitate  their 
operations  under  their  contract  of  March  31, 
1874;"  that  on  tbe  2ath  day  of  October,  1»79.  a 
d<'ed  was  executed  by  Donovan,  as  attorney  in 
fuel,  for  tracts  which  included  tiiat  in  dispute, 
to  one  Ijaotz,  for  "the  purported  consideration, 
ns  expressed  upon  the  face  of  said  dted,  of 
$].UO0,"  and  on  the  same  day  Lantz,  "  for  the 
f-onsideration  of  $1,000,  as  expressed  in  said 
deed,  piiid  by  Samuel  W.  Little  lo  said  John 
P.  Lantz,"  conveyed  the  same  to  Little;  that 
these  deeds  were  parts  of  one  tronsnction, 
2561  ""^  entire  property  conveyed  was  worth 
over  $100,000:  that  tbe  conveyance  by  Donovan 
to  Lantz  "  was  a  fraud  upon  the  power  held  by 
said  Donovan,  and  was  ^ven  by  Donovan  and 
taken  by  Lantz  with  the  Intention  of  defraud- 
ing Jane  Y.  Irwin,  and  that  Samuel  W.  Little 
hM  full  knowledge  of  such  fact,  and  procured 
■ucb  conveyance  to  he  made  with  such  knowl- 
edge and  design;"  that  tbe  defendant  bad  full 
knowledge  of  the  rerocatlon  of  the  power  of 
attorney  aforesaid  upon  the  record  bv  Jane  Y. 
Irwin  and  of  tbe  facts  therein  stated  prior  to 
any  purcbaaa  by  him  that  Litile  and  wife,  for 
the  recited  coiMdentloD  ot  $10,600,  lohl  and 
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conveyed  to  Deputron,  who  was  a  brother-ii^ 
law  of  Little,  "and  tb^  there  Is  no  proof  of 
any  consideration  paid  by  Deputron  to  Little 
for  such  conveyance."  It  is  not  pretended 
that  the  deed  to  Lantz  was  made  to  carry  out 
or  effectuate  any  sale  of  tbe  property  which 
bad  been  made  by  ^tt,  Boyd  and  La  Master, 
and  the  flndinn  show  that  it  was  made  In  fraud 
of  the  power  ^  attorney  and  with  tbe  Intention 
of  defrauding  Jane  Y.  Irwin.  We  cannotagree 
with  tbe  counsel  for  plaintiff  in  error  that  it  it 
to  be  inferred  that  tbe  power  to  Donovan  was 
apowcr  to  convey  generally  and  at  discrclioD. 
We  do  not  understand  the  language  of  tbe 
fourth  and  twenly-tighth  findings,  which  are 
Identical,  as  merely  indicating  tbe  purpose  for 
which  the  power  of  attorney  was  given,  but 
regard  it  as  expressing  tbe  limitations  of  tbe 
power.  It  was  the  scope  of  tbe  |)ower  that  the 
jury  must  have  bad  in  mind  in  stating  that  It 
was  executed  to  enable  Donovan  to  make  con-. 
Teyanccs  to  purchasers  "when  sales  were 
made  by  Scott,  Boyd  and  Id  Master,  and  lo 
facilitate  theii  operations  under  their  contract 
of  March  81, 1874."  We  think  it  sufBciently 
clear  that  it  was  only  a  naked  power  to  convey 
when  a  sale  had  been  made.  The  deed  by 
Donovan  was  a  fraud  upon  tbe  povrcr,  because 
it  was  In  violation  of  tbe  authority  thereby 
vested.  Tbe  rule  is  well  settled  that  "  In  tbe 
case  of  a  naked  power,  not  coupled  with  an  in- 
terest, the  lai^  requires  that  every  prerequisite 
to  the  exercise  of  that  power  should  precede  it. 
'^be  parly  who  sets  up  a  title  must  furnish  tbe 
evidence  necessary  to  support  it.  If  tbe  va- 
lidity of  a  deed  depends  on  an  act  in  pais, 
tbe  party  claiming  under  it  is  aa  much  bound  [257] 
to  prove  the  performance  of  the  act  as  he 
would  be  bound  to  prove  any  matter  of  reo 
ord  on  which  the  validity  of  the  deed  might 
depend."  Wiliiama  v.  Peyton.  17  U.  S.  4 
Wheat.  77  [4:  5181;  Sanaom  v.  Williamt,  60 
U.  S.  2  Wall.  318.  319  [17:  803.  805].  It  be- 
hooved the  plaintiff  in  error  to  have  the  power 
made  part  of  the  findings,  If  Uie  conclusion  we 
have  reached  ss  to  its  contents  was  open  to 
dispute,  and  not  to  have  accepted  the  fourth 
and  twenty-dglitb  findings  without  objection. 
In  tbe  language  used  In  Williams  v.  Peyton, 
the  power  was  a  link  id  his  cbaio  which  waa 
essential  to  its  continuity,  and  which  it  was 
incumbent  on  him  to  preserve.  The  finding! 
in  reference  to  this  power  not  only  do  not  jus- 
tify tbe  contention  of  plaintiff  in  error,  but 
are  inconsistent  with  it,  for  the  Donovan  deed 
was  not  simply  found  fraudulent  in  fact,  but 
"a  fraud  upon  the  power."  This,  coupled 
with  the  finding  that  tbe  poner  was  to  enable 
Donovan  to  convey  when  sales  were  made  by 
Scott,  Boyd  and  La  Master  shows  that  Dono- 
van's act,  when  compared  with  tbe  words  of 
tbe  power,  was  not  warranted  by  the  terms 
used.  Nor  under  those  findings  is  there  any 
ground  for  the  assumption  that  Deputron  be- 
lieved ttiat  Scott,  Boyd  and  I^a  Master  had 
made  sale  of  the  property  to  Li&atz  or  Lit- 
tle. 

Even  if  the  power  had  been  general  the  con- 
veyance waa  found  fraudulent,  and  no  estop- 
pel arises  in  favor  of  'plaintiff  in  error  m 
tbe  absence  of  findings  that  be  paid  value  with- 
out notice. 

It  la  impossible  to  conclude  that  tbe  orcuit 
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court  emd  Id  putting  anide  this  attempt  to  bol- 
ster up  llic  title  by  the  deed  of  Donovan. 

In  adiIitioQ  to  tlie  Donovan  deed  and  the 
tax  deeds,  it  is  urged  on  bebalf  of  the  plaintiff 
in  error  tbat  he  made  out  title  under  a  sute  on 
execution.  One  Sessions,  on  May  19,  1877,  re- 
covered a  judgment  io  ibe  District  Court  of 
Lancaster  County,  Nebraska,  ngniust  Jane  Y, 
Iririn,  upon  which  execution  was  issued  and 
levied  on  forty  aorea,  of  wbfcb  the  premises  in 
controversy  were  a  part,  and  sale  made  to  one 
Gurson  for  (80,  which  sale  was  confirmed  Oc- 
18S81  toiler  10,  1877,  and  a  deed  of  the  forty  acres 
made  by  the  slieriff  and  recorded  on  the  same 
day.  the  land  being  worth  at  tbat  time  $20,000. 
The  order  confirming  the  sale  was  set  aside  by 
the  court  November  8,  1677,  before  Curson 
"had  made  any  conveyance  to  anyone,  and 
wna  never  afterwards  confirmed."  On  the 9th 
of  November,  1877,  Curson  conveyed  this  land 
for  $80  to  S.  W.  Little,  which  deed  was  re- 
corded on  the  26th  day  of  November. 

The  opinion  of  tbc  circuit  court  upon  this 

Eoint  isas  follows:  "It  is  the  settled  law  of  Ne- 
mskatbat  the  title  of  a  purchaser  at  an  eze- 
GuiioD  sale  depends,  not  alone  upon  faU  bid  or 
payment  of  the  purchase  money,  bnt  opon  tbe 
coiifirmalion  of  the  sale:  also  that  one  purcbns- 
ing  at  an  exeruiioa  sitle  submits  himself  to  tbe 
jurisdiction  of  tbe  court  as  to  matters  affecting 
thut  sale,  and  that  a  court  has  power  during 
the  term  to  vacate  or  modify  ila  own  orders  or 
to  rescind  decrees.  JPhilltp»  v.  Xhivilea,  1  Neb. 
820;  Bank  v.  Qreen.  10  Neb.  184;  VdUand  v. 
WOeor,  17  Neb,  ISO:  Gregory  t.  T^ngtei/,  18 
Neb.  332.  It  follows  from  these  facts  and  de- 
cisions tbnl  the  sale,  though  temporarily  con- 
firmed, was  linally  set  asidc.imd  that  no  rights  of 
a  third  party  accrued  during  the  time  that  the 
Balewasapparentlyeonflrmed.  Hence  this  chain 
of  title  presented  by  defendants  must  fail." 
We  arc  entirely  satisfied  that  this  expresses  the 
law  on  the  subject  in  the  State  of  Nebraslta. 
In  State  ftonk  v.  Green,  10  Neb.  180,  the  Su- 
preme Court  of  Nebriiska  says:  "  Under  our 
law  ^verning  salcM  of  property  on  execution 
the  title  of  tbe  purchaser  depenaa  entirely  upon 
the  sale  beinsfloally  cunllrmed,  and  until  this  is 
done  tbe  rights  of  the  execution  debtor  are  not 
certainly  devested."  The  final  order  confirm- 
In"  is  subject  to  review  as  the  conflrmntioo  of  a 
sale  in  equity  is  {Parrat  v.  Hdiqk,  7  Neb.  459); 
and  the  purchaser  submits  to  the  Jurisdiction 
of  the  court  as  to  all  matters  connected  with 
8u:'li  sale  or  relnling  to  him  in  tbe  character 
of  purchaser.  This  order  of  confirmation  was 
vacated  befon  there  was  any  cbanee  in  the 
relation  of  tbe  parties,  and  toe  sherfiT's  deed 
rS59}  fell  with  it.  Counsel  for  plaintiff  in  error 
refers  to  Kection  60S  of  the  Civil  Code,  which 
reads  as  follows:  "  If  any  judgment  or  judg- 
ments, in  satisfaction  of  which  any  lands  or 
feoements  are  sold,  shall  at  any  time  thereafter 
be  revened,  mch  reversal  ahall  not  defeat  or 
affect  tbe  title  of  the  purchaser  or  purchasers, 
but  in  such  caiB  zeaUtuUon  ahall  be  made  bj 


the  judgment  creditor,  of  the  moneys  for  which 
such  lands  or  leoemeDts  were  sold,  with  lawful 
interest  from  the  day  of  aale."  Comp.  &iai. 
1885,  p.  69Q.  This  section  relates  to  the  judg- 
ment, as  to  which  tbe  purchaser  is  not  affccied 
by  irregularity  or  error,  and  to  which  he  is 
not  a  party;  but  we  are  considering  the  order 
of  confirmation,  which  may  be  reviewed  on 
appeal  <7  Neb.  459);  though  the  merits  of  the 
original  caio  are  not  open  to  re-examination. 
8taU  2fat.  Bank  v.  Bcojkld,  9  Neb.  499. 

The  cases  cited  by  tbe  circuit  judge  show 
that  the  purchaser  can  move  for  confirmation, 
or  to  set  the  sale  aside,  and  can  appeal  from 
the  order  thereon;  that  he  may  be  compelled 
to  perform  his  bid,  and  that  be  Is  concluded 
by  the  result  of  tbe  proceedings  to  confirm  or 
annul  tbe  same.  And  see  PanleU  v.  Peabody, 
3  Neb.  197;  Shann  v.  Jone$.  19  N.  J.  £q.  251; 
B^tui  T  Bea,  2  Paige,  8S9;  Barker  v.  Ridi- 
ardnon,  41  N.  J.  Eq.  666.  That  such  is  the  rule 
in  Nebraska  is  quite  convincingly  shown  by 
the  case  of  Se-'<$i<mM  v.  Irtoin,  8  Neb.  5,  which 
was  an  appeal  by  Curson  from  tbe  order 
setting  aside  tbe  confirmation  and  the  sale  un- 
der consideration  here,  which  order  was,  bow- 
ever,  affirmed.  If  SesslODS,  the  judgment  cred- 
itor, received  |80  from  Curson,  respecting 
which  there  is  no  finding,  he  became  Curson^ 
debtor  to  that  amount,  and.  as  argued  for  de- 
feodant  in  error,  Curson  might  have  a  right  to 
be  compensated  out  of  the  moneys  collected 
upon  the  judgment,  bnt  the  operation  of  the 
order  setting  aside  tbe  confirmation  was  to 
defeat  any  claim  of  title  on  tbe  part  of  Curson 
or  his  grantee.  Tbis  accords  with  the  decis- 
ions and  settled  practice  of  the  state  courts  in 
reference  to  sales  under  process  issuing  out  of 
tbem. 

Finally,  it  is  said  tbat  the  judgment  em- 
braces property  not  described  in  tbe  petition. 
The  description  was  "the  west  half  of  the 
northeast  quarter  of  tbe  aonthwest  quarter  of 
action  twenty -four." 

Tbe  jury  found  title  thereto  in  defendant  In  [2601 
error,  and  also  by  tbe  87tb  finrl  tg  described 
what  was  stated  to  be  "tbe  premises  in  dia- 

Eute"  by  metes  and  bounds,  as  conveyed  to 
leputron.  Tlie  judgment,  though  using  some- 
what different  language,  conforms  to  the  find- 
ing. There  was  no  motion  to  set  aside  the  ver- 
dict and  for  a  new  trial,  nor  can  we  diiicover 
that  any  suggestion  of  mistake  in  Its  terms 
was  made  below. 

Tbe  governmental  subdivision  would  be,  if 
accurate,  eighty  rods  long  by  toriy  rods  wide, 
and  tbe  flnmng  and  judgment  describe  a  tract 
fourteen  hundred  feet  in  length  by  seven  hun- 
dred and  fifty  feet  In  width,  less  a  parcel  in 
the  southwest  corner,  but  excess  in  acreage  fre- 
quently occurs  in  government  surveys,  and  as 
tbe  finding  is  tiiat  the  description  there  given 
and  followed  in  the  jwlgment  Is  the  description 
of  the  nremiaes  In  dupntc^  we  percelTe  do 
ground  lae  interference. 

bein^  no  mvr,  ihtjvidgmmtit  cffirmed. 


Digitized  by  Google 


HoraMMM  Cknm  or  vn  Uhiubd  Statu. 


Oct.  Tm; 


JOSEPH  BA2tlGAK,  Ptf*-  ^  Av-. 
«. 

CHARLES  BARD,  RecdTer  of  tbe  Hat- 

WASD  RUBBBR  COKPAHT. 

(Sm  8.  a  Reporter*!  ed.  »1-»SJ 

Prtferred  ttoek—Mihtn  money  paid  for  9cme  can- 
not be  reeotend  back  from  neemrtifiiitotnmt 
eorporatum. 

Am  tRaiut  the  receiver  of  lo  tneolTant  oorpc ra- 
tio d,  tbe  owner  of  preferred  stock,  who.  u  direc- 
tor and  general  agent  of  the  oorporatlon,  wu 
active  in  paaslng  the  reeolutton  Buthorlzing  the 
tsBue  of  the  stock  end  tndudniK  otberfl  to  take  it, 
and  who  has  TOiuntarily  subscribed  and  paid  for 
it  and  received  hla  oertiflcate  therefor,  cannot, 
after  holding  it  orer  two  years,  and  voting  on  It, 
recover  back  the  money  paid  by  blm  for  it  from 
the  effectjiof  the  insolvent  oorporatlon,  on  the 
ground  that  the  corporation  had  no  power  to 
Inue  jneterred  stock. 

[No.  1854.1 

Submitted  Jan.  8, 1890.  Dea£MManskl7, 1890. 

IN  ERROR  to  tbe  Circuit  Court  of  tbe  United 
Stfites  for  the  District  of  Connecticut  to  re- 
view a  judgment  for  tbe  plaintiff  in  an  action 
by  the  receiver  of  tbe  Hayward  Rubber  Com- 
pBoy  for  nioneyshad  and  received,  and  upon 
Ml  account  Afflrmed. 
Tbe  facts  are  stated  in  tbe  opiaion. 
Opinion  below,  89  Fei.  Rep.  18. 
i/r.  TUtoa  E.  DooUttle.  for  plaintiff  in 
error: 

Tbe  Hayward  Rubber  Company  hod  no 
power  to  issue  preferred  stock,  and  its  action 
ID  attempting  to  inue  said  itock  was  ill^l  and 

of  no  effect. 

Oregon  M.  d  Nat.  Co.  v.  Oregonian  R.  Co. 
180  U.  8. 1  (88: 887);  Afltf  London  v.  Brainard, 
82  CoDD.  S66;  Neu  York  Firemen  Int.  Co.  v. 
Sly,  6  Conn.  608;  Ocotim  Go.  v.  Bprague  l^fg, 
Co.  34  Conn.  641:  Hope  Mut.  L.  Ine.  Co.  v. 
Weed,  88  Conn.  68;  CaUin  v.  Eagle  Bank,  8 
CoDD.  240;  Berlin  t.  School  8oeiety,  9  Conn. 
180;  ifeikafiiee  San.  Baitk  t.  Meriden  J^cy 
Co.  84  Conn.  164;  KetU  r.  QvidWIiier  Mining 
Co.  78  Nr-Y.  179;  Hution.  v.  Searborottgh  Glif 
BbtetCo.  8Drew.&8m.  514,621;  B»Bangordb 
P.  State  A  8.  Co.  L.  R.  20  Eq.  «S;  Mou  v. 
Syers,  32  L.  J.  N.  8.  Ch.  711;  Harrison  v.  Mex- 
ican B.  Co.  h.  K.  19  Eq.  854;  UeUutdo  T.  Bam- 
iU0A,l»  L.  T.  N.  a  578. 

A  corporation  bas  no  power  to  fnereaae  its 
capital  stock  without  express  authority  from 
the  Lefcislature. 

Chicago  City  R.  Co.  v.  Atterton,  85  U.  8.  18 
Wall.  285  (21:  908):  Sutherland  v.  Oleott.  95  N. 
T.  98;  SeoviU  v.  Tltayer,  105  U.  8. 143(26: 968); 
2fm  Tort  A  If.  ILB.  Co.  v.  Schvyler,  84  N. 
T.  SO;  Salem  MtU  Dam  Corp.  v.  Hopes,  6  Pick. 
28;  Knowlton  v.  Congrtta  db  B.  Spring  Co.  14 
Blatchf.  364;  Smith  T.  Ootdmoorthy.  4  O.  B. 
430:  Be  Financial  CorporaUm  {Bolme^  Caee), 
L.  R.  3  Ob.  730;  DroitwtiA  Pat.  Salt  Co.  T. 
Ourson.  L.  R  8  Eicb.  48. 

No  assent  by  the  stockholders,  even  If  the 
assent  be  uaaDimous,  can  moke  valid  any  sucb 
aaaumptioD  of  power. 


Nora.— ^tto  pr^mvdstoA;  «•  laeiutrMtUof 
Mden  of,-mt  mtt  to  Wanen  v.  Kinv.  K:  m 
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Thomae  t.  ir«it  Jere^  B.  Co.  101  U.  a  71 

(26: 950). 

The  righta  of  the  atockbolden  to  dividenda 
and  to  the  property  are  luA  to  be  altered  excopt 

by  consent  of  alL 

Aehbury  v.  Wc^eon,  L.  R  28  Cb.  Div.  56,  L. 
R.  80  Ch.  Div.  876;  Warren  v.  King.  108  U.  S. 
889  (27: 769);  St.  John  r.  Brie  &  Oi.  89  U.  & 
88  Waa  186  (88:748);  WHUHon  t.  Mieh^a» 
Southern  <t  I.  R.  Go.  18  Allen,  400;  To/It. 
Hartford  P.  <ft     it  Cb.  8  R.  L  810. 

Tbe  plaintiff  in  error  is  not  estopped  from 
denying  tbe  validity  of  tbe  stock. 

Sa/em  V.  Thayer,  105  U.  8.  148  (26:968); 
Stace  and  Worth's  Case,  L.  R.  4  Ch.  688;  VeeOer 
V.  Mudgett,  96  N.  T.  895;  Am.  Tube  WoH» 
V.  Boeton  Machine  Go.  189  Mass.  6;  Seed  v.  Bos- 
ton Machine  Co.  141  Mass.  454;  Alien  v.  Ber- 
rick,  15  Gray,  274,  284;  TumbuU  v.  Biyeon,  9^ 
U.  S.  418  (24:  487);  Bank  of  Hindustan  v.  Ali- 
son, L.  R.  6.  C.  P.  222;  Winters  v.  ArmHrong, 
87  Fed.  Rep.  608;  Sekierenberg  v.  Stephens.  1& 
Mo.  App.  814;  Saton  v.  Paeijte  Ifat  Bank,  4 
New  Eng.  Rep.  68, 144  Mass.  360. 

Tbe  preferred  stock  beins  invalid,  tbe  con- 
sideration of  tbe  contract  f^ed,  and  tbe  plain- 
tiff in  error  can  recover  tbe  amount  paid. 

Winters  v.  ArmstroM,  87  Fed.  Rep.  512; 
Bank  of  Hindustan  v.  Mison,  L  R.  6  C.  P.  61; 
Am.  Tube  Works  v.  Boston  Machine  Co.  1S9 
Mass.  5;  Be&iv.  Boston  Mae/tine  Co.  141  Maaa. 
454;  Congress  Spring  Co.  t.  Knowlton,  108  U. 
S.  49  (26:  847):  Anthony  v.  Houaefwld  Sewinfr 
Machine  Go.  16  R.  I.  — ,  6  L.  R.  A.  575;  ScAier- 
enberg  v.  Stephens,  82  Mo.  App.  814;  iiaton  v. 
Pacifc  Nat.  Bank,  4  New  Eng.  Rep.  63,  144- 
Mass.  260;  Northrop  t.  Graves,  19  Coon. 
548. 

Tbe  plaintiff  lo  error  bas  not.  Oirough  any 
laches,  lost  his  right  to  tbe  recovery  of  the- 
money  paid. 

Allen  V.  Hammond,  86  U.  8.  11  Pet.  63,  71 
(9:633,686);  Walker  v.  Tucker,  70  111.  S27; 
Couturier  v.  Ha^ie,  6  H.  U  Cas.  678;  Ham- 
mond v.  Allen,  Z  Sumn.  896;  Brarster  v.  Bur- 
nM,  126  Mass.  68:  Kent  v.  Bornttein,  13  Allen. 
342;  Pence  v.  Langdon,  99  U.  8.  578  (26: 420); 
Charter  v.  Tretdyan,  11  Clark  &  F.  714;  PaX- 
mer  v.  Tfiaper.SS  Conn.  287;  Harding  v.  Mill 
Biver  Woolen  Mfg.  Co.  84  Conn.  458;  Winterm 
V.  Armstrong,  87  Fed.  Rep.  631. 

Mr.  Jwemiah  Halaay,  for  defendant  1» 
error: 

Unless  there  be  something  In  the  laws  of  the 
Stale  under  whlt^  the  corporation  is  organized 
or  created  forbidding  it,  a  company  may  issue 
preferred  stock,  when  tbe  articles  of  associa- 
tion provide  therefor,  or  if  the  existing  share- 
holders unanimously  gtve  tbdr  consent 

1  Morawets,  Priy.  Cwp.  464;  Kent  v.  QuiOc- 
silver  Mining  Co.  78  N.  T.  178;  Harrison  t. 
Mexican  A  Cb.  L.  R  19  Eq.  858;  i2s  Bridge- 
uiaier  Nat.  Ob.  L.  R.  88  Cb.  Div.  8;  Be  South 
Durham  Brewery  Cb.  L.  R  81  Cb.  Dir.  278; 
Bcflcb,  Joint^tock  Act  of  Conn.  36. 

8uch  assent  b  binding  when  evidenced  by 
the  continued  acquiescence  In  tbe  corp<nata- 
act. 

Sheldon  H.  B.  Co.  v.  Biekma/er  H.  B.  M.  (k. 
90  N.  Y.  618;  Westekester  4  PhUa.  B.  Co.  t. 
Jackson,  77  Pa.  881;  AwNS  v.  Thager,  106  U. 
8. 149  (26:  971). 

The  stockholder  li  estopped  by  bis  conduct 
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uid  by  acqiifcKenoe  In  and  failure  to  rescind 

bin  contract. 

Vttder  V.  Mvdgett,  9S  H.  T.  3B5;  Vpbm 
Jackoon,  1  Flipp.  418;  CftvU  v.  Uptm,  06  U. 
B.  e6S(24:628}. 

An  increase  of  the  capital  stock  of  an  ezfst- 
fog  corporation  need  not  be  fully  subscribed  to 
be  valla  and  bindioe  upon  tbe  suhacribera. 

1  Morawetz,  PtTt.  Corp.  142;  Obinfc«  t. 
Thojruu,  84  Oblo  8t.46;  Nvtler  t.  Lexington  <£ 
W.  C  Jt  0>.  6  Gray,  86;  Eaton  v.  I^ieifiti  Nat. 
Bank,  4  New  Eng.  Rep.  68,  144  Mass.  276; 
Veederv.  Mudgett.  95  N.  T.  811;  Merrick  t. 
Reujwldt  Engine  db  0.  Oo.  101  31  ass.  881. 

ft  was  a  voluntary  payment  for  the  benefit 
of  tbe  company. 

Semitt  T.  nayar,  lOS  V.  S.  168  (S8:»78}; 
DOanoY.  Butler,  118 U.  B.  684  <80: 260). 

Mr.  Juttiee  HUlwr  delivered  the  opinion  of 

the  court: 

This  is  a  writ  of  error  to  the  Circuit  Conrt  of 
Oie  United  Statea  for  the  District  of  Connecti- 
cut. Tbe  salt  was  brought  by  Charles  Bard, 
receiver  of  the  Hayward  Bubber  Company, 
which  was  a  corporation  orfranlzed  under  tbe 
laws  of  the  State  of  Connecticut,  and  located 
in  the  Town  of  Colchester  in  the  County  of 
New  London .  Being  in  an  insolvent  condition 
its  affairs  were  placed  in  tbe  hands  of  said  Bard 
as  receiver  for  the  purpose  of  winding  It  up. 
Bard  brought  tbls  suit  in  his  character  of  re- 
ceiver, in  ^e  Superior  Court  of  New  London 
County,  and,  on  the  application  of  Banigan,  It 
was  retnoved  into  tbe  Circuit  Court  of  tbe 
Unilcd  Slates  for  the  District  of  Connecticut. 
The  cnse  was  beard  there  by  tbe  court  without 
the  inierventlon of  a  Jury,  umn  astipulation 
by  the  parlies  that  this  should  be  done. 

There  is  filed  in  tbe  record  what  purports  to 
be  a  Sndittg  of  facta  and  opinion  of  the  court 
(89  Fed.  Rep.  13),  In  which  the  opinion  and 
tbe  statement  of  the  evidence  are  mingled  to- 
gether in  a  way  which  it  is  difficult  to  separate, 
and  which,  if  there  were  any  objection  to  it, 
miglit  not  be  found  In  accordance  with  seclinns 
649  and  700  of  tbe  Revised  Statutes  of  the 
United  Stales.  But  as  there  does  not  seem  to 
be  any  controversy  about  the  special  finding  of 
facta,  and  as  there  is  a  bill  of  exceptions  in  the 
case  which  very  fairly  preseuts  the  only  ques- 
tion at  issue,  we  proceed  to  examine  into  it. 

It  appears  that  the  Hayward  Rubber  Compa^ 
ny  prior  to  the  year  1879  hod  been  a  profitable 
concern  and  paid  large  dividends,  its  last  being 
made  in  1881.  Thereafter  its  business  deterio- 
rated and  became  improfltable.  Its  capital 
stock  was  $400,000,  and  tbe  par  value  of  its 
shares  was  |25  each.  In  January,  1888, 
the  stockholders.  In  endeavoring  to  secure  some 
competent  person  to  oversee  and  direct  the 
management  of  lis  business,  entered  Into  nego- 
tiation with  defendant,  Banigan,  who  was  pres- 
ident and  general  agent  of  the  Woonsocket 
Rubber  Company,  and  who  was  a  well-known 
and  successful  manufacturer,  tbe  result  of 
which  was  that  they  sold  him  four  hundred 
ihares  of  the  stock  at  $12.60  per  share.  Mr. 
Banlgao  was  appointed  general  agent  of  tbe 
company  by  the  directors,  and  had  full  control 
of  the  manufacioiT,  subject  to  tbetr  approval.  < 
He  entered  upon  tbe  oversight  of  the  busiDesB, 
laid  out  and  arranged  for  new  buildings,  bought 
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new  machinery,  ordered  new  lasts,  tooll,  rolU 
and  cutting  machinery,  and  hod  automalte 
sprinklers  put  in  the  mill,  all  at  an  expense  of 
some  $120.0CO. 

In  March,  1885,  a  committee  of  the  directors, 
of  which  Hr.  Banisan  was  a  member,  sent  out  a 
circular  recommending  an  increaseof  (he  capital 
by  the  lame  of  preferred  stock  to  the  amount  of 
$100,000,  saying  that  it  was  advisable  to  have 
aunanimoUB  vote  in  favor  of  tbe  proposition, 
asking  for  proxies,  and  Inclosing  resolutions 
which  were  to  be  submitted  to  a  stockholders' 
meeting,  April  3,  188S.  This  meeting  author- 
ized the  issue  of  preferred  stock  to  tbe  amount 
of  $100,000,  entitled  to  cumulative  dividend* 
at  8  per  cent  per  annum,  which  Issue  took  pre- 
cedence of  all  dividends  on  tbe  common  stock 
and  any  future  additions  thereto.  The  order 
in  regard  to  the  issue  of  preferred  stock  was  [298] 
passed  by  a  unanimous  vote  of  the  shares  pres- 
ent or  re^esented  at  the  meeting,  being  18,400 
shares.  The  whole  number  of  shares  was 
16,000.  Each  stockholder  had  the  privilege  of 
subscribing  to  said  stock  in  proportion  to  the 
number  of  shares  of  existing  stock  owned  by 
him.  Mr.  Banigan  subscribed  for  703  sharea 
of  the  preferred  slock,  and  on  April  3  paid  tbe 
company  for  it  $17,650,  and  received  a  certifi- 
cate for  said  shares,  which  contained  In  sub- 
stance the  provisions  of  tbe  resolution  voted. 
Shares  to  the  amount  of  $29,000  In  all  were 
subscribed  for,  Banigan  voted  upon  this  stock 
at  one  or  two  annual  meetings,  and  on  June  26 
thereafter  he  wrote  to  Potter,  Lovell  &  Co., 
note  brokers,  of  Boston,  inclosing  a  statement 
of  the  company's  affairs,  and  saying  tbat  it  had 
arranged  to  Issue  $100,000  preferred  stock,  but 
"only  one  quarter  of  It  has  yet  been  Issued, 
whl«i  I  have  taken  principally. "  No  claim 
for  repayment  of  this  $17,650  was  made  until 
1888.  lileantimeMr.  Banigan  continued  to  be 
the  genera)  agent  of  tbe  company  until  it  went 
into  the  hands  of  a  receiver  on  August  9, 1887. 

A  considerable  part  of  the  evidence  recited 
in  the  statement  of  facts  by  tbe  court,  and  In 
lis  opinion,-bad  relation  to  tbe  question  of  the 
claim  for  snlary  or  compensation  for  services 
which  Mr  Banigao  set  up  as  a  set-Kiff  to  his 
admitted  indebtedness  to  tbe  corporation,  which 
latter  amounted  to  $26,051.98,  being  the  bal- 
ance due  on  account  of  sales  made  by  Banigan 
for  tbe  Hayward  Rubber  Company,  as  its 
agent  But  as  the  allowance  made  by  the 
courttothedefendantforblssalarv,  of  $10,000. 
which  with  theinterest amounted  to $12,035.83. 
is  not  in  controversy,  because  the  plaintiff  has 
taken  no  writ  of  error  to  tbat  judgment,  and  as 
tbe  sum  of  $26,061.98  is  not  in  controversy  by 
Banigan.  no  further  consideration  of  tbose  mat- 
ters which  relate  to  the  salary  is  neccsKnry,  and 
the  only  Question  raised  before  us  is  that  grow 
Ing  out  of  tbe  refusal  of  the  court  to  allow 
Banigan  tbe  sum  of  $17,S5p,wbich  he  had  paid 
for  (he  preferred  stock  of  tbe  company,  as  a 
set-off  to  his  indebtedness,  which  is  not  otbei^ 
wise  disputed. 

Tbe  court  below  upon  tbat  subject  says:  [294] 
"The  claim  for  $17,660  rests  upon  a  questUHi 
of  law.  The  contention  of  defendant  Is  that» 
inasmuch  as  tbe  statutes  of  Connecticut  sfaaplv 
allows  joint-stock  company  to  Increase  its  cai^ 
tal  stock,  and  tbe  articlea  of  assodatkn  gave 
no  authority  to  make  preffeired  stock,  it  was 
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boyond  tbe  power  of  Ihe  Hnywunl  Rubber 
OiiiipaDy  to  crpiitc  siirh  n  clnss  of  stock,  and 
there  W03  a  total  failure  of  con''idcrntioD  for 
tlie  conlract;  tliat  do  estoppel  can  exist  ngniniit 
ibc  assertion  of  the  invalidity  of  the  stock;  and 
that  tlie  defendaDt  U  eiililled  to  recover  the 
•mount paid  by  bim  from  Ihe  corpornlioa." 

The  court  then  concedes  the  proposition  that 
under  the  laws  of  Connecticut  uiere  was  no  au- 
thority to  issue  this  preferred  stock,  but  the 
jxidf^e  further  says:  "I  nm  not  favorably  im- 
pressed with  the  doctrine  that,  as  against  the 
assignee  or  receiver  of  an  tnsnlventoorporation, 
the  owner  of  preferred  stock,  who  has  volun> 
tariiy  subscribed  and  paid  for  it,  for  tbe  pur- 

Eosc  of  promoting  the  scheme,  and  has  received 
is  certificate  therefor,  and  the  terms  and  con- 
diiions  upon  which  tbe  subscription  was  made 
have  been  fully  complied  with  by  the  corpora- 
tion, can  recover  the  amount  pnid.  In  Wintert 
y.  Armttrong,  87  Fed.  Rep.  008,  Jvdge  Jackson 
euaids  against  such  a  broad  principle,  and  it 
b  not  in  accordance  with  the  teaching  of  Seo- 
vtU  T.  nager,  m  U.  8.  148  [26:  968]." 

He  also  saya  that  if  dcfenaant  con  recover 
an  amouDt  from  the  insolvent  estate  in  a  case 
■wLere  there  is  no  claim  of  an  unfulfilled  con- 
dition, it  must  be  upon  a  tbeoir  of  tbe  rescis- 
sion of  tlie  contract,  because  tne  stockholder 
received  nothing  of  value.  He  then  adds: 
"This  rescission  must  be  made  within  a  rea- 
sonable time.  In  this  case  Mr.  Banigan  paid 
for  his  stock  April  3.  1885,  and  was  still  a 
fitoekbolder  when  the  receiver  was  appointed. 
Auirust  9,  1887.  I  do  not  think  that  the  pre- 
ferred stockholder  who  voluntarily  creates 
stock  of  this  kind — for  this  Mr.  Banigan  virtu- 
ally  did— can  bold  it  for  twentv-eight  months 
la  the  hope  of  dividends  and  tnen,  upon  find- 
ing  the  company  insolvent,  come  in  as  a  cred- 
itor and  receive  back  his  money."  He  accord- 
ingly refused  to  allow  the  claim  of  Banigan 
f(ir  t'he  money  rmid  for  this  stock. 

Perhaps  but  little  can  be  added  to  what  was 
said  bv  tbe  Judge  of  ihedrcuit  court.  It  may 
be  well  to  call  attention  a  little  more  pointedly 
to  tbe  fact  that  when  Mr.  Banii^n  attempted, 
a  year  after  the  insolvency  of  the  corporation, 
to  return  his  stock  and  demand  tbe  money 
which  he  bad  paid  for  it.  and  at  the  time  be 
filed  tbb  claim  as  a  set-off  in  tbe  circuit  court, 
tbe  corporation  with  which  be  dealt,  and  of 
which  he  was  in  effect  the  dominant  spirit,  had 
ceased  to  have  existence  for  any  other  purpose 
than  winding  up  its  affairs,  ana  ait  this  matter 
had  passed  iuto  tbe  hands  of  the  receiver,  who 
represented  especially  the  interests  of  creditors. 
It  is  ID  the  face  of  the  claim  of  these  creditors, 
who  must  larjcely  lose  at  any  rate,  that  Mr. 
Baoigan's  claim  u  to  be  considered,  and  we  are 
of  DiMDioD  that,  baviog  received  oertiflcates  for 
this  slo^  on  which  be  voted  in  control  of  the 
company,  and  whictt  incri-ased  his  power  In 
regard  to  that  control,  and  having  been  tbe 
chief  agent  in  causing  tbe  issue  of  tbis  stock 
and  giving  tt  credit  and  currency  by  bis  actions, 
be  cannot  now  be  permitted  to  witiidraw  the 
money  which  he  bad  paid,  from  tbe  fund  out 
of  which  these  creditors  are  to  be  paid. 

The  force  of  this  proposition  is  lucreMed  by 
tbe  length  of  time  elapsing  between  the  pay- 
it  ent  of  the  monnr  and  tbe  twenty-eight  monihs 
in  which  Mr.  Banigan  held  wis  stock,  and 
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voted  upon  it.  and  took  Ibe  chaaeeaof  Its  final- 
ly being  a  valuable  Investment.   As  Its  validity 

was  a  question  of  law,  he  must  be  presumed 
to  have  known  it  as  well  as  anybody  else. 
The  cflses  of  SeorHl  v.  Thayer,  IM  U.  8.  148 
[26:  9Gb],  and  the  very  recent  case  of  A$pin- 
vail  V.  Butler,  Reecicer  of  the  Pacific  Ifational 
Bank  of  Boston,  133  C.  8.  505  [38:  779],  whila 
they  are  not  so  precisely  analogous  to  tlie  pres- 
ent case  as  to  be  considered  conclusive  of  it,  do 
yet  enforce  tbe  general  principle,  that  a  pcrwn 
subscribiog  for  stock  under  circumstances  al- 
most similar  to  the  present  is  t}ound  for  Ibe 
obligations  which  tbe  law  imposes  upon  the 
holders  of  such  stock  for  tbe  benefit  of  tbe 
creditors  of  the  insolvent  corporation.  We 
base  our  decision  in  tbe  present  case  upon  the 
view  that  Mr.  Banigan,  who  was  a  controlling 
spirit  in  the  Hayward  Kubt>er  Company,  was  rsMi 
active  in  passing  tbe  resolution  which  author-  ' 
ized  the  Issue  of  the  stock  and  inducing  other 
persons  to  take  it,  and  in  giving  credit  to  tbe 
corporation  on  the  ground  that  such  stock  bad 
been  taken  and  that  he  bad  actually  paid  his 
money  into  the  company,  which  its  creditors 
bad  a  right  to  consider  as  so  much  of  its  paid- 
up  capital;  that  be  held  this  stock  for  over  two 
years,  when  the  corporation  was  in  struggling 
circumstances;  that  he  voted  upon  it  at  two 
I  elections;  and  that  he  cannot  now  be  permitted 
j  to  recover  back  tbe  money  paid  by  him,  from 
tbe  effects  of  tbe  insolvent  corporation,  which 
by  law  ore  devoted  to  the  bona  fide  creditor* 
of  tbe  institutinn. 
Jtuigment  ^fflrmed. 


THE  HENDERSON  BRIDaK  COMPANY,  l««01 
W  in  Err., 
e. 

WALLACE  McORATH  n  *k 
(See  S.  0.  Reporter's  ed.  BKI-snj 

Alteration  of  contract — eonHrv^ion  iif  dff^— 
authority  of  engineer  to  make  eontraet—qae»' 
Uon  for  jury— ^making  ^  eontraet—impUai 
promise — error  in  charge. 

L  Upon  tbe  fketa.  tbe  court  holds  that  the  con- 
etructkm  of  the  couttnuous  dnlnage  ditob  paral- 
lel to  the  embankment  of  a  section  of  the  railroad 
was  not  covered  by  tlieorl^iaa]  contract  of  plain- 
tiffs to  do  tbe  grading,  masonry  and  trestle  work 
of  such  section. 

IL  To  dJir  tbe  earth  on  a  surboe  rolling  and  broken 
for  the  sole  purpose  of  oonstructiOH  a  level  em- 
bankmeat  !e  a  differeat  problem  from  tbe  dtgirlnic 
with  the  double  view  of  construcUns  the  em- 
bankmentand  tiie  making  of  a  continuous  ditch 
with  presCTlbed  dhecUons  and  uniform  bottom 
level. 

&  Tbe  realdeot  eogtaeer  of  defcodant,  a  corpora- 
tion, who  superintended  the  conetructioD  of  the 
work  and  was  directed  by  tbe  chief  enirlneer  to 
have  the  plan  of  drainage  carried  out.  had  power 
to  make  the  contract  with  plalnUffS  who  had  oon- 
traeted  to  make  tbe  embankment,  for  thejnakinc 
of  the  ditch. 

A.  It  was  for  tbe  Jury  to  say  whetberaueh  oontiaot 
did  Id  fact  exist.  It  was  not  tor  theoonrt  toa^ 
sume  and  Instruct  tbejurjras  matter  of  law  that 
It  did  not  exist. 

5.  It  wasforthejurr  to  ear  whether  a  oonversa- 
tkm  between  the  realdeatenghieerand  one  of  tbe 

U4  U.b. 


Digitized  by  Google 


1880. 


Uehdsbbom  Bridob  Co.  t.  McGuth. 


860-276 


IttalntlftB  In  nspeot  to  the  piling,  in  which  the 
Conner  said  (In  answer  to  the  question  by  the 
latter  whether  plalntfffB  would  be  imid  tor  It)  that 
the  chief  enirlneer  "  would  do  what  was  riifht." 
was  with  a  oontnuMual  loteot  sad  was  a  oon< 
tnot  or  not. 

C  It  the  reaidflot  enfinser  aa  tiM  mwoentatlveof 
the  Gompanr  made  no  expieas  proinlae  to  pajr, 
the  law  would  Imply  one,  be  having  power  to 
direct  the  work,  and  there  being  no  claim  that  he 
exceeded  his  autborltr  In  doing  ao. 

T.  Where,  In  tbe  charge  to  the  iury,  there  was  no 
material  error  to  the  injurjr  of  the  partr  except- 
ing, tbe  court  wUl  not  consider  whether  tbe  lan- 
guage used  In  the  charge  was  tecbnIcalJy  ac- 
curate. 

[No.  68.] 

Argued  JToc  4, 1SS9.    Decided  March  VT,  1890. 

Er  ERROR  to  tbe  Circuit  Court  of  the  United 
States  for  the  District  of  iDrliHna  to  review 
a  judgment  in  favor  of  pintntiffs  to  lecovei  a 
balance  due  them  for  tbe  cunstructioD  of  a  sec- 
tion of  a  railroad.  Affirmed. 

1 26 1 1    Statement  by  Mr,  Jvetiee  Lamart 
I       J    Tbia  was  an  action  at  law  brouj'bt  by  tfae  de- 
fendants in  ern>r  against  the  plaintiff  in  error 
in  the  Circuit  Court  of  Vanderburgh  County, 
Indiana,  and  removed  into  the  Circuit  Court 
of  the  United  States  for  the  District  of  Indiana. 
Tbe  Henderson  Bridge  Company  is  a  cor- 
[862]  ponilioD  of  ibe  Stale  of  Kentucky,  organized 
for  Ibe  purpose  of  building  a  bridge  over  the 
Ohio  River  from  the  City  of  Henderson,  Ken- 
tucky, to  tbe  Indiana  bank  of  the  river,  and  a 
railroad  Ihcnce  to  the  City  of  EvansTille,  In- 
diana, a  distance  of  about  nine  miles. 

On  the  8th  of  July,  1884,  a  contract  was 
made  tietween  the  Corapaoy  and  the  defend- 
ants in  error  for  tbe  gradinfr,  masonry  and 
trostling  of  the  railroad  for  a  diHtance  of  some- 
tbiug  over  six  miles,  measuring  from  Evans- 
ville  to  the  bridge,  deslcnaled  as  sections  1  to  6 
inclusive,  and  a  part  of  section  7,  each  section 
being  one  mile  long.  No  formal  written  con- 
tract was  executed  between  the  parties;  but  the 
agreement  arrived  at  consisted  of,  (1)  specifica- 
tions imd  protite  of  the  work  to  be  done,  on  the 
pnrt'of  the  Company;  (3)  proposals  on  Uie  part 
of  tbe  contractor;  and  (8)  acceptance  of  tbe 
proposals  by  the  Company. 

The  specifications  prepared  by  the  chief 
engineer  of  tbe  defendant  classified  the  work 
as  "Clearing  and  Grubbing,"  "Excavations," 
"  Kmbankments,"  "Masonry"  and  "Pile 
Tresllc." 

Defendant  in  error  completed  the  work  about 
ttic  1st  of  March,  1665,  and  the  Company  ac- 
ctplcii  it.  On  the  final  settlement  acontrover- 
ey  arose  as  to  tbe  amount  of  the  balance  due 
the  drfendaiits  in  error  after  creditins  the  par- 
tial payments  made  as  the  work  proga'ssed; 
and  this  suit  was  brought  to  recover  the  amount 
of  ^8,G(i7,  claimed  1^  them  to  be  due,  which 
the  Compiiny  had  refused  to  pay. 

The  bills  of  exception  taken  below,  however, 
and  tbe  errors  assigaod,  narrow  the  cootro- 
vcmy  in  this  court  to  two  items— one  being  in 
7es|K>ct  to  a  drainage  ditch,  which  was  ordered 
to  In  ninde;  the  other  in  regard  to  tbe  value  of 
certui3  extra  pile  work.  Our  atatement  of  tbe 
case  will  be  confined  to  an  examination  of  those 
poiuts. 
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I  (1)  Tbe  work  contracted  for  lay,  all  except 
I  tbe  two  sections  nearest  to  Evansville,  through 
the  bottoms  of  tbe  Ohio  River,  which  were  sub- 
ject to  overflow.  On  that  portion  in  tfae  l>ot- 
toms  tbe  profiles  showed  several  stretcher  of 
trcstllng  which  aggregated  1,486  feet.  The 
specifications,  however,  provided  that  "  the  [S63] 
quantities  marked  onproflle  are  epproximate, 
and  not  binding.  Toe  relative  amounts  of 
trestle  and  earthwork  may  be  changed  atoption 
of  tbe  engineer  without  prejudice. 

While  the  work  was  In  progress  the  Com- 
pany determined  to  modify  the  plan  so  as  to 
omit  the  trestle  and  make  a  continuous  embank- 
ment with  underlying  drain-pipes.  This  mod- 
ificntion  necesj^tiated  a  different  system  of  sur- 
face dri)inage;  and  It  was  determined  that  the 
borrow-pi ts  (that  ts  to  say,  the  excavat  ions  along 
the  line  of  the  railroad  from  which  the  earth 
was  taken  to  form  the  embankment)  should 
form  a  drainage  ditch  on  the  eastern  side  for 
about  two  thirds  of  the  way,  Mr.  Iliirlburt, 
who  was  the  Company's  third  engineer  in  rank, 
and  bad  Immediate  supervision  of  tbe  work  in 
tfae  field,  was  directed  to  faave  tfaese  modifica- 
tions carried  out. 

In  coonequence  of  this  change  In  the  pbo, 
Mr.  Vaughao,  the  Company's  chief  enpinccr, 
on  the  16lh  of  August,  1884,  telegraphed  O.  P, 
Nichols,  the  resident  engineer  at  Henderson, 
dircctinjg  him  to  notify  tfae  defendants  In  error 
that  "SJI  trestle  on  portion  of  line  embraced  in 
tbeir  contract  will  he  dispensed  with."  And 
on  tbe  26th  of  August  following  Nichols  wrote 
them  as  follows:  "As  directed  by  the  chief  en- 
gineer, Mr.  F.  W.Vaughan,  I  hereby  notify  you 
that  the  trestle  shown  north  of  station  'three 
hundred  and  thirty-three  (8S8)  on  profile  of  the 
Henderson  Bridge  Railroad  will  be  omitteit. 
The  corresponding  space  will  be  filled  by  solid 
emliankment.  Arrangements  have  been  com* 
pleted  fur  additional  borrow-plts  necessary  to 
complete  these  embankments."  No  objertion 
was  made  to  that  change  by  tbe  defendants  in 
error. 

In  regard  to  the  ditch,  however,  it  was  dif- 
ferent. Defendants  In  error  maintain  that  no 
such  ditch  was  called  for  either  by  the  speci- 
fications or  by  the  profile,  and  that  therefore 
they  were  under  no  controctto  make  it.  They 
claim  further,  and  there  is  testimony  In  tbe 
record  to  tbe  point,  that  on  the  day  after  the 
receiptor  Mr.  Nichols'  letter.  Htirlburt,  the  local 
engineer  In  cfaarce,  came  to  see  tbem,  and  no- 
tified them  that  they  would  be  required  to  make 
said  ditch  on  tbe  eastern  side  of  the  embank- 
ment from  section  three  to  section  seven,  in- 
clusive, for  tlie  purposes  of  draining  the  borrow- 
pits,  such  ditch  to  be  two  feet  wide  on  bottom  1.264] 
tn  .oeciion  three,  three  feet  at  bottom  in  section 
four,  four  feet  wide  on  botton  in  section  seven, 
and  to  run  through  tfae  borrow-plts,  and  have 
a  dope  of  one  and  a  half  feet,  borlzontal 
measurement,  to  one  foot  perpendicular.  De- 
fendants claim  further  that  they  objected,  on 
tbe  ground  that  they  could  not  make  the  ditch 
without  compensation,  and  that  thereupon 
Hurlburt  replied  that  they  would  be  paid  for  it 
at  the  same  price  they  bad  bid  for  excavation, 
and  that  It  would  be  estimated  fi-om  tfu  top  of 
the  ff round  down. 

"Ilie  Company,  on  the  other  hand,  denies 
both  tfae  fact  of  the  making  of  nicb  alleged 
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supplemeDtarr  contract,  and  the  autbority  of 
the  PDcioeer/Hurlhurt,  to  make  It.  It  malo- 
tains  uat  tbe  evidence  shows  only  u  expret- 
•ioD  of  opioloD  made  hy  Harlburt, 

The  aDnexed  rude  diagram  of  »  crosa  ■ectloD 
of  the  work  will  illuatrata  the  dtuatlou 


Defendants  io  error  do  not  deny  tbe  fact  of 
tbe  coincidence.as  slated, between  tbe  ditch  and 
the  borrow-pits,  but  tbey  justify  by  saying  that 
the  basis  of  measuremeDt  adopted  in  their  con- 
tmcta,  while  it  is  to  a  certain  extent  arbio^, 
yet  is  not  a  cheating  or  improper  basis,  for  toe 
reuoo  that  it  is  a  commutation,  and  was  neces- 
sitated by  tbe  introduction  of  the  continuous 
parallel  dltcb.  The  digging  of  such  a  ditch 
totroduced,  they  claim,  an  entizelv  new  element 
into  the  work;  it  peremptorily  demanded  the 
careful  maintenance  of  the  ditch  level  through- 
out its  whole  extent,  and  required  long  hauls 
of  dirt;  and  whereas,  before  the  ditch  was  or- 
dered, tbe  excavation  was  made  entirely  with 
[S66]  reference  to  the  convenience  of  depositing  the 
din  in  tbe  embaoknient,  afierwaras  it  bad  to 
be  made  with  reference  to  the  ditch. 

(2)  The  defendants  in  error  were  required  to 
make  certain  trestle  approaches  on  one  side  of 
the  road  for  some  of  the  road  crosalogs,  and 
farm  crossings,  into  which  were  put  3,800  lines] 
feet  of  piling.  The  profile  did  not  indicate  that 
these  approaches  were  to  be  made  of  piling;  and 
defendants  in  error  claim  that  they  were  not, 
therefore,  Incloded  Io  the  bid,  but  were  made 
under  a  new  agreement  that  they  should  be  paid 
for  "as  was  right"  The  contract  price  for 
trestles  was  80  cents  per  lineal  foot,  but  the  ev- 
idence ofdefeodants  In  error  tended  to  show 
that  tbe  oonstruction  of  these  trertles  was  worth 
from  60  cents  to  $1.60  per  lineal  foot 

Tbe  engineer's  estimate  for  February,  1685, 
oontaiued  this  item:  "  Sees.  8.  4,  5.  6, 7.  Piles 
driven,  2, 108  lineal  feet.  80  cents  per  lineal  foot, 
$680.90."  This  was  part  of  tbe  piling  in  con- 
troversy; and  on  tbis estimate  tbe  defendants  in 
error  settled  with  tbe  Com|iany  for  February 
and  receipted  it.  Tbe  Com^uy  now  claims 
that  said  settlement  and  receipt,  and  the  arig- 
toal  agreement  as  to  value  in  the  bid  accepted, 
coDclusively  fixes  the  price  at  80  cents  per  lineal 
foot  for  the  whole  2,800  feet;  while  the  de- 
fendants In  error,  on  the  other  band,  claim  that 
the  receipt  in  February  was  merely  for  a  pay- 
ment for  S,  108  lineal  feet,  and  that  they  can,  as 
to  the  other  700  feet,  still  prove  value  on  a 
quantum  meruit. 

Under  these  forms  of  the  controvetsy,  not 
necessary  to  be  further  adverted  to  here,  the 
case  was  tried  below.  On  the  trial  the  court 
Instructed  (he  jury  as  follows:  "The  taking 
out  of  tbe  trestles  and  the  requirement  m 
earthwork  in  their  place  created  no  basis  for  a 
claim  for  extra  compensation;  so  that,  for  tbe 
purpose  of  the  quesUon  we  are  now  coming  to,  ■ 


the  case  is  the  same  as  though  the  spedflcatlora 

and  profile  In  the  first  instance  had  ^own  con- 
tinuous embankment  '  The  Bridge  Company, 
having  come  to  the  conclusion  to  make  this 
embankment,  deemeil  It  moper  to  make  a 
change  in  tberequiremenism  reqwcttodltcbes, 
but  there  is  no  reservation  In  the  contract  in  re- 
gard to  that  Of  course,  tbe  general  terms  of 
tbe  contract  in  respect  to  (be  right  of  the  engi- 
neer to  oversee  the  work  may  embrace  w  [SM] 
power  to  direct  reasonable  changes  in  regard  to 
ditches,  but  there  is  nothing  authorizing  tbe 
Bridge  Company  to  substitute  a  continuous 
ditch  for  the  ditches  defined  upon  the  oricioal 
profile:  so  when  they  determined  to  require  this 
continuous  ditch  to  be  made,  it  necessarily  put 
the  parties  into  a  position  for  negotiation  on  the 
subject,  and  Mr.  Hurlburt,  tbe  engineer  in 
charge,  being  authorized  to  have  this  ditch 
constructed,  had  incidental  authority  to  agree 
upon  the  price  or  mode  of  measurement" 

The  defendant  at  the  time  excepted  to  to 
much  of  that  instruction  as  is  contained  in  tbe 
following  words,  viz.:  "  But  there  is  nothing 
authorlzmg  the  Bridge  Company  to  substitute 
acooliououB  ditch  for  the  ditches  defined  upon 
tbe  original  profile;  so  when  they  determined 
to  requu^  this  contiououa  ditch  to  be  made.  It 
necessarily  put  the  parties  Into  a  position  for 
negotiation  on  tbe  subject,  and  Mr.  Hurlburt, 
tbe  engineer  in  charge,  being  authorized  to  have 
this  ditch  oonstmcted,  had  incidental  auibwity 
to  agree  upon  tha  price  or  mode  of  measure- 
ment" 

Tbe  court  also  gave  the  Jury  the  following 
instructions,  viz. :  "But  when  it  was  propMcd 
to  make  a  continuous  ditch  on  tbe  east  side  of 
the  track  at  the  same  time  the  embankment  was 
being  made,  that  introduced  a  new  element  inio 
the  problem.  If  the  parties  were  to  make  an 
emlnnkmeot  and  ditch  also,  it  became  desirable 
to  take  tbe  dirt  for  the  embankment  from  such 
localities  as  would  be  most  effective  in  produc- 
ing the  ditch,  and  it  necessarily  resulted  from 
this  state  of  things  that  a  party  making  em- 
bankment would,  or  might  at  l^t,  make  em- 
bankment and  ditch  at  the  same  time  He 
might  be  takins  earth  out  for  tbe  purpose  of 
making  embankment  which  he  could  have 
t^ken  From  another  place  more  economically  if 
be  was  not  intending  >o  make  this  ditch.  It 
follows  that  earth  taken  from  the  same  place 
may  represent  embankroeot,  and  also  ditch. 
Tbe  excavation  made  might  be  borrow-pit,  and 
it  might  be  ditch,  and  consequently  it  became 
proper  for  the  parties  concerned  to  adopt  some 
system  by  which  they  would  compute  tbe  re- 
spective amonnts  to  be  credited  to  each  phaK 
of  the  work.  The  same  work  bring  effe^Hc,  [MT. 
both  towards  making  tbe  embankment  and 
making  the  ditch,  to  treat  it  as  all  embankment 
or  as  ul  ditch  would  be  unjust  6o  it  was  for 
the  parties,  the  Bridge  Company  and  plaintiffs, 
to  agree  upon  some  ^an  upon  which  they  could 
make  a  computation;  and  so  I  Initnict  yon  txpon 
the  facts  as  they  appear  witboot  dispute  that  it 
was  within  the  power  of  Mr.  Hurlburt.  the  res 
ident  engineer,  who  was  laperiutendtng  tbe 
construction  of  tbe  work,  to  make  a  contract 
with  tbe  plainlifTs,  who  were  under  contract  to 
make  tbe  embankment,  for  the  making  of  thta 
ditch,  to  agree  that  they  should  do  th«  work, 
and  how  much  of  the  ezeanUon  should  In 
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deemed  to  be  for  the  purpose  oS  embukmeDt 
sod  bow  much  for  the  ditch." 

The  defendant  also  excepted  at  the  time  to  so 
much  of  that  iDstructioo  as  is  in  the  words  fol- 
lowiog,  viz.:  "Aod  sol  instruct  you  upon  the 
facts  SB  tbc^  appear  without  dispute  that  it  was 
witbin  the  power  of  Ur.Hurlburt.  the  resident 
en^neer,  wbo  was  superintending  tbe  con- 
atractloD  of  the  worli,  to  make  a  contract  with 
the  plaintiffs,  who  were  under  contract  to  make 
the  embankment,  for  the  making  of  this  ditch, 
to  agree  that  tbey  should  do  this  work,  and  how 
much  of  the  excavation  should  be  deemed  to  be 
for  the  purpose  of  embankmeDtand  how  much 
for  the  ditch." 

Tbecourt  also  gave  to  the  jury  the  tmlowing 
instructions,  viz.:  'From  the  duty  imposed 
upon  him  as  resident  engineer  of  the  defendant 
arose  Mr.  Hurlburt's  power  to  make  an  adjust- 
ment of  the  question.  PlniDtiGFa  claim  he  did 
make  arrangements  with  them  by  which  it  was 
agreed  that  tbe  portion  of  excavation  to  be  re- 
garded as  such  should  be  considered  as  starting 
from  the  lower  level  of  the  ditch  along  its 
whole  length  and  be  measured  at  acertain  slope 
to  thesur»ce  of  the  eartb  as  it  was  before  work 
was  commeDOed,  and  upon  that  they  claim 
87,356  cubic  yards  of  excavation  as  ditch.  De- 
fendant claims  that  Burlburtdid  not  make  any 
sucb  sgreemeut,  sod  tbia  is  an  issue  of  fact 
which  tbe  Jury  must  determine  upon  the  evi- 
CX68]  dcnce.  I  will  say,  however,  that  under  the 
circumstances  Mr.  Hurlburtdid  have  power  to 
make  tbe  agreement  if  be  saw  fit  so  to  do.  If 
you  tind  that  he  did  so,  and  that  tbe  measore- 
ments  be  returned  are  correct,  then  the  plain- 
tiffs are  entitled  to  compensation  accoTaiDffty 
for  37,256  cubic  yards  at  18  cents  per  cubic 
yard."  And  to  the  giving  of  that  instruction 
tbe  defendant  at  tbe  time  excepted. 

The  court  also  gave  to  the  jury  tbe  following 
loslrucUon;  "If  Mr.  Hurlburt  did  not  make 
such  weement  with  these  parties,  Dui  stroply 
told  tbem  what  mode  of  measurement  be 
thought  would  be  adopted,  but  that  it  would 
have  to  bs  left  to  tbe  chief  engineer  in  tbe  end, 
It  would  follow  that  the  work  was  done  without 
any  special  agreement,  and  you  wilt  be  com- 
peflea  to  estimate  it  upon  its  fair  and  reasona- 
ble worth.   You  will  tben  consider  from  tbe 

Sroof  bow  much  excavation  was  made  for  tbe 
itch,  and  how  much  more  to  make  the  em- 
bankment than  if  tbe  oootlnnousditch  bad  not 
been  required,  and  for  tbe  number  of  yuds  of 
eartb  excavated  in  consequence  allow  18  cents 
per  cubic  yard.  In  this  view  the  figures  of  Mr. 
Hurlburt,  though  relevant,  would  not  be  ooa- 
elusive  as  evidence.  If  be  made  tbe  agreement, 
as  tbe  plaintiffa  claim  he  did.  and  his  estimates 
were  correct,  that  li  u  end  of  the  question. 
If  be  did  not  make  the  agreement  and  the 
question  was  left  open,  tbtii  you  must  deter- 
mine tbe  number  of  yards  excavated  for  tbe 
ditch  upon  the  proof  and  allow  accordingly  the 
contract  price  of  16  cents  a  yard." 

The  defendant  at  the  time  excepted  to  so 
much  of  that  Instruction  as  Is  In  the  following 
words,  viz.:  "If  be  made  tbe  agreement,  as  the 
plaintiffs  claim  be  did,  tben  that  is  an  end  erf  the 
question." 

Tbe  defendant  requested  tbe  court,  in  writ- 
ing, to  give  to  tbe  jury  the  following  instmo- 
tion.  Tls.:  **A»  to  tbe  dttcb  daimed  bf  ptetn- 
1«4  U. 


tiffs  to  bave  been  made  bv  tbem  on  tbe  easterlr 
side  of  tbe  railroad  of  deiendsnt,  the  plaintiffs 
are  entitled  to  recover  only  for  so  much  exca- 
vation as  was  actually  done  for  tbe  pur^mse  of 
making  such  ditch,  ezcludiog  any  portion  of 
tbe  borrow-pilsdug exclusively  for  the  purpose 
of  making  tbe  embankments,  and  that  tbe  jury 
can  find  for  plaintiffs  only  the  contract  price  of 
eighteen  cents  per  cubic  yard  for  tbe  excava- 
tion, which  they  may  And  from  tbe  evidence 
was  BO  made  for  tbe  purpose  of  making  sucb 
ditch."  But  tbe  court  refuwd  to  give  lliat  in* 
struction;  whereupon  the  defendant  at  tbe  time 
excepted. 

Ae  to  tbe  claim  of  tbe  defendants  In  error 
for  a  price  extra  to  the  original  contract  for 
the  trestles  built  by  them  the  court  gave  to  tbe 
jury  tbe  following  inetmctions:  "The  next 
item  is  tbe  piles  in  the  bridges.  The  contract 
price  for  piles  is  thirty  cents  per  lineal  foot. 
The  profile  and  specifications,  as  originally 
drawn,  or  as  they  now  stand,  show  consider* 
able  trestle  work,  and  show  generally  bigbwaj 
crossings  across  the  track  at  different  places, 
but  there  Is  no  sbilemeot  In  the  specifications 
or  in  the  profile  with  respect  to  what  kind  of 
crossing  it  shall  be.  whether  of  earth  or  of 
timtter.  There  is  a  dispute  between  the  parlies 
arising  out  of  this  fact  upon  tbe  question 
whether  these  bridges,  made  for  tbe  purpose  of 
carrying  bigbwayt  over  i^he  embankment,  are 
within  the  contract.  The  contract  In  that  re- 
spect is  ambiguous  The  court,  looking  at 
the  contract,  cannot  say  what  kind  of  crossing 
was  intended.  There  is  no  proof  of  custom  In 
this  case  sufficient  to  set'le  tbls  point.  We  are 
therefore  left  to  toe  construction  wbiob  tbe 
contractors  tbemselveabave  adopted,  as  Bbown 
by  their  conduct  under  the  contract.  When 
parties  have  made  an  ambiguous  contract  and 
bave  acted  under  it,  and  their  joint  actions 
show  their  understanding  of  it.  courts  and  ju- 
ries will  follow  the  construction  thus  indi* 
cated.  In  this  case  the  evidence  shows  that  in 
respect  to  8,100  feet,  la  round  numbers,  tbe 
plaintiffs  tbemselvei  treated  tbe  i^lee  as  com- 
ing within  tbe  terms  oi  tbe  contract  in  respect 
to  price  by  receipting  for  tbat  price  upon  tbe 
estimates.  There  has  been  evidence  before  the 
jury— I  cannot  rehearse  it— as  to  what  was 
said  between  tbe  engineer  of  defendant  and 

Elaintiffa  at  tbe  time  tbts  work  was  done.  Per* 
ape  tbe  plainUib  made  some  protest  against 
doing  tbfs  work  at  tbe  price  stated,  but,  never- 
theless, tbey  went  on  Bnd  did  the  work  under 
that  price  aod  receipted  for  it,  and  I  think  tbe 
jury  should  accept  that  as  concluBlve  upon  tbat 
point.  A  subordinate  engineer,  working  in 
behalf  of  a  corporation,  as  Mr.  Hurlburt  was, 
has  no  rl^t  to  waive  tbe  effect  of  nodving 
pay  upon  monthly  eatimalea  under  a  ccmtract 
like  tnlo.  Sucb  a  contract  would  have  but 
little  force  or  value  if  a  subordinate  agent  has 
tbe  power  to  waive  tbe  terms,  and  this  con- 
tract declares  tbe  estimates  made  by  tbe  en- 
gineer and  furnished  to  the  parties  tobefloal, 
except  for  fraud  or  mistake.  If  the  defend- 
ant bad  been  an  individual  instead  of  a  corpo- 
ration lie  could  bave  been  there  In  person  and 
waived  Uie  contract  by  saying  'We  will  leave 
that  open;  we  will  not  make  tbat  conclusive;* 
but  I  instruct  you  tbst  this  subordinate  agent, 
Mr.  Bwtbot^  working  for  tbe  Bridge  Com- 

m 


Digitized  by  Google 


fco-3:o 


Supreme  Court  op  tub  United  StATiis. 


Oct.  Tbbm, 


Tiy,  s  rorporatloD  whose  affairs  must  have 
ea  courliictcf]  by  agenU  appoiatcd  to  act  for 
It — Mr.  Ilurlburt  actiog  in  this  capacity — 
could  not  waive  tbia  stipulaf  Ion  in  the  contract, 
tbat  the  monthly  and  final  estimates  should  be 
coDchisive.  Therefore,  in  respect  to  the  piling 
included  in  the  CNtimale,  about  3,100  lineal 
feet,  piaintilTs  have  precluded  themselves  from 
claiming  extra  pay.  In  respect  to  the  work 
on  the  cmbnnkment,  the  act  of  accepting  pay 
at  the  coQli'Bct  price  raises  the  presumption 
that  that  was  the  proper  price  for  the  whole 
amount,  and,  in  the  absence  of  proof  to  the 
contrary,  the  contract  price  aboutd  govern;  but 
the  presumption  is  not  ronctus^ive  as  to  the 
700  feet  of  piling  not  in  the  estimates,  and  if 
you  lind  upon  the  proof  tbat  there  was  an 
asrcement  between  plaioliffs  and  Mr.  Hurl 
burt  that  these  piles  should  be  paid  for  at  what 
tbey  were  reasouablj  worth,  and  not  by  the 
contract  price,  you  may  allow  the  reasonable 
Talitc  ns  shown  by  the  proof  od  the  dublect." 

The  defendant  at  the  lime  excepted  ti>  so 
m\irh  of  that  instruction  as  is  contained  in  the 
folhnvHi^  words,  viz. :  "But  tlie  prt-sumption  is 
not  {-cmclusiTe  as  to  tbe  700  feet  of  piling  not 
In  the  estimates,  and  if  you  find  upon  the  proof 
that  there  was  ao  agreement  between  plaintiffs 
and  Mr.  lliirlburt  that  these  piles  should  be 
p:iiil  for  at  what  they  were  reasonably  worth, 
aud  not  by  the  contract  price,  you  may  allow 
the  reafiUDalile  value  as  shown  py  the  proof  on 
iiie  sulgect." 

The  ociendant  In  writing  requested  tbe  court 
to  sivc  tbe  jury  the  following  instruction,  viz.: 
"Where  any  of  the  work  cbne  by  plaintiffs 
and  sued  for  in  their  complaint  has  been  in- 
cluded in  any  of  the  monthly  estimates  cf  such 
[X71J  work  read  to  them,  and  such  work  is  therein 
valued  at  the  contract  price,  such  fact  iscon- 
clioive  evidence  that  such  work  was  done  un- 
der the  contract  and  the  prices  fixed  there  final 
and  cunclusive." 

IJut  the  court  refused  to  give  that  instruc- 
tion; lo  which  ruling  of  the  court  the  defend- 
ant at  the  time  excepted. 

It  is  cliiiined  that,  by  reason  of  those  instruc- 
tions, the  jury  were  authorized  to  find,  and  did 
find,  for  the  defendants  in  error,  for  the  al- 
leged ditch,  five  thousand  uz  hundred  and 
tblrtv-six  dollars  and  fifty-five  cents,  and  for 
tbe  piling  eight  hundred  and  fifty  dollars,  in 
excf«B  of  any  rightful  claim  they  had;  and  to 
that  extent  tue  plaintiff  in  error,  which  was  the 
defendant  below,  avers  tbe  verdict  to  be  oto- 
neons. 

The  verdict  of  the  jury  upon  which  the 
Ju'ijjment  was  rendered  was  for  $13,470  in  fa- 
vor of  the  defendants  in  error. 

The  assignments  of  error  are:  (I*  that  tbe 
court  erred  in  refusing  to  charge  the  jury  in 
behalf  of  the  defendant  below,  as  stated;  and 
(2)  that  the  court  erred  in  those  parts  of  the 
chiirgc  given,  which  were  objected  to  the 
defeudant  below,  as  stated. 

Meagn.  Jamea  M.  ShaeMford  and  S.  B. 
Vance*  for  plaintiff  in  error: 

If  the  work  was  done  without  a  new  con- 
tract, the  compensation  would  be  only  for  the 
ezcavBtloD  actually  done  at  the  rate  fixed  by 
tbe  original  contract, 

8  Sittherland.  Damages,  490-608. 


Ilurlburt,  asubordioate  engiaeer,  bad  no  ao- 
thoiity  by  virttu  of  bis  office  to  make  such 

contract. 

3  Wood,  Ry.  Law,  446;  PwU  T.  KantoM 

Pae.  R.C(>.\  Colo.  620. 

Mettra.  Alexander  QUthritL  Currtm  A. 
DeBraler  and  J>.  A  Kumler,  tar  defend- 
ants in  error: 

Tbe  authority  given  to  an  agent,  whether 

feneral  or  special,  express  or  implied,  em- 
races  tbe  appropriate  means  to  accomplish 
tbe  desired  end. 

Story.  Agency,  S§  68  a(  79;  MerehanU 
Bank  v.  Central  Sank,  1  Ga.  418;  Batch  t. 
Coddington.  95  U.  S.  48  (24:  339);  Bentlegv. 
Dogqett,  51  Wis.  224;  Iluntiey  v.  Mathiaa,  90 
N.  C.  101;  Labrie  v.  Manche»Ur,  59  N.  H.  120; 
Harrison  v.  Migaouri  Pac.  R.  Co.  74  Mo.  864; 
Kane  v.  CorUsy,  100  N.  Y.  182;  Daman  v. 
Inhabitanta  of  Qranby,  2  Pick.  846. 

An  instruction  to  a  jury  moat  be  read  In 
connection  with  the  body  of  the  Instruc- 
tions. 

Evanaton  t.  Ounn,  99  U.  S.  660(25:  S06). 

Mr.  Juatiee  Lamar  delivered  tbe  op^iion  ol 
the  court: 

The  main  questions  to  be  deterrlned  In  the 

first  branch  of  this  case  are  lhe»: 

(1)  Did  the  modification  of  the  original  spec» 
firntions  and  profile,  made  in  Augu-tt,  1884,  fall 
within  the  onginal  contract,  or  did  it  create  a 
teature  in  tbe  work  to  be  done  so  different 
from  that  originally  contracted  for  as  toptit 
tbe  defendants  in  error  in  a  position  to  makr 
as  (0  that  feature  a  new  contract? 

^)  Did  tbe  engineer,  Hurlburt,  have  author-  [XT2] 
tbority  to  make  such  new  contract? 

(8)  Did  the  court  err  in  refusing  to  charge, 
as  prayed,  "that  the  plaintiffs  [below]  are  en- 
titled to  recover  only  for  so  much  excavation 
as  was  actually  done  for  the  purpose  of  mak- 
ing Bucb  ditch,  excluding  any  portion  of  the 
horrow-pits  dug  excluaivdy  for  the  poipOH  of 
making  tbe  embankmentsf* 

We  Shan  briefly  consider  Hxm  questions 
eeriatim. 

First.  A  careful  examination  of  the  specifica- 
tions and  profile,  and  of  tbe  testimony  In  tbe 
case,  all  set  forth  in  the  Ults  (rf  exceptions, 
satisfies  OS  tbat  the  requirement  to  construct  a 
coutinuous  drainage  ditch  parallel  to  the  em- 
bankment, four  and  one  ^hird  miles  long,  and 
of  tbe  dimensions  ordered,  did  create  a  new 
problem  in  tbe  work  not  covered  by  tbe  original 
contract.  Tbe  ditch  was  required  to  have  a 
fail  of  nearly  two  feet  to  the  mile;  to  be  two 
feet  wide  at  the  bottom  at  one  end,  and  to  In- 
crease in  size  to  six-feet  bottom  width  at  the 
other  end;  and  throughout,  the  sides  were  re- 
quired to  be  scaled  one  and  one-half  foot  hori- 
zontal measure  to  one  foot  perpendicular.  The 
testimony  shows  tbat  In  one  portion,  at  least,  it 
was  nine  feet  deep.  It  was  made  to  drain  off 
tbe  water  from  tbe  prescribed  area,  and  to  take 
the  place  of  the  county  ditches.  On  this  point 
McGrath.  one  of  the  defendants  in  error,  tcsU- 
fied  that  "to  make  the  borrow-pits  serve  for  a 
ditch  it  was  necessary  to  haul  the  earth  from 
the  high  ground,  where  tbe  embankment  was 
low,  to  tbe  low  grounds,  where  the  embank- 
ment was  high,  whereas  but  for  the  ditch  tbe 
earth  from  the  embenkmeDt  would  have  been 
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taken  directly  from  tbe  sides;  that  this  in  man; 
nluces  Dccessitated  a  longer  haul  of  earth,  and 
itici-eased  the  cost  of  tbe  embankment" 

WussoD,  who  was  a  sub-contractor,  testified 
ibat  before  tbe  change  was  made  be '  'bad  taken 
earth  from  borrow-pits  about  twenty  inches 
deep,  and  afterwards  had  to  dig  to  the  depth 
of  nine  feet  to  make  tbe  ditcfa,  and  was  re- 
quired to  haul  this  extra  excavation,  some  of 
it  sii  hundred  feet." 

Kobinson  testified  that  "if  the  work  was 
changed  ao  as  to  require  a  continuous  ditcb.  It 
could  not  be  done  as  cheaply  as  it  could  if  done 
as  provided  for  in  the  specifications,  because 
where  tbe  embankment  would  be  low  you 
would  have  to  make  a  shallow  borrow>pIt,  and 
in  making  a  continuous  ditch  you  would  have 
to  deepen  that  borrow-pit  to  brlDft  it  to  the 
ditcb  level  and  would  have  to  carry  tbe  dirt 
forward,  necessitating  a  haul.  There  was  no 
continuous  ditch  contemplated  in  the  profile  of 
the  work." 

Fisber,  a  witness  for  defendants  in  error, 
testified  that  he  was  "a  civil  engineer  of  thirty- 
five  years*  experience,  and  largely  as  railroad 
engineer.  If  tbe  speciScatioos  provided  that 
the  earth  for  embankment  should  be  borrowed 
equally  from  both  sides,  and  then  a  continu- 
ou£  ditch  should  be  required  to  be  made  on 
one  side  of  the  embankment,  it  would  necessi- 
tate a  greater  haul  and  would  be  more  expen- 
sive. In  consequence  of  tbe  ditch  a  greater 
amount  of  earth  would  have  to  be  taken  from 
the  side  on  which  tbe  ditch  is  made.  One  can- 
not work  to  such  an  advantaj^e  in  a  narrow 
ditch  as  in  a  board  borrow-pit  The  deeper 
you  go,  the  harder  the  earth  is  to  work." 

Outside  of  the  testimony  criT  the  witneases,  it  is 
manifest  that  to  dig  earth  on  a  surface  rolling 
and  broken,  as  the  profile  shows  the  surface  to 
have  been  in  this  instance,  for  the  sole  purpose 
of  constructing  a  level  embankment,  and  with- 
out regard  to  tlie  depth  or  extent  or  level  of  tbe 
pita  thereby  made,  is  a  very  different  problem 
irom  tbe  digging  with  the  double  view  of  the 
construction  of  such  an  embankment,  and  the 
making  of  a  continuous  ditch  with  prescribed 
directions  and  uniform  bottom  level  for  a  length 
of  more  than  four  miles. 

It  is  true  that,  as  tbe  plaintiff  in  error  says, 
the  profile  shows  ditchmg  in  these  same  sec- 
tions, covered  by  tbe  ori^nal  contract,  to  the 
amount  of  4,660  cubic  yards;  but  it  also  is  true 
that  those  ditches  were  of  a  very  different 
character,  and  Imposed  no  such  burden  on  the 
contractor  as  did  the  one  In  question.  Indeed, 
the  plaintiff  in  error  itself  treated  the  modifica- 
tion as  a  serious  change,  and  especially  sO' con- 
sidered tbe  dlich,  before  the  controversy  arose. 
In  the  correspondence  between  the  two  en- 
gineers of  the  Company,  which  determined  on 
It,  it  is  spoken  of  as  a  new  system.  , 

8ecoad.  We  also  think  tbe  engineer,  Hurl- 
burt.  had  authority  to  make  a  new  contract  for 
the  ditching.  Tbe  plaintiff  in  error  insists  that 
a  subordinate  engineer  has  no  such  authority 
by  virtue  of  his  employment  That  may  be 
conceded;  but  It  is  not  the  rround  assumea  by 
the  defendants  in  error.  Tbey  contend  that 
Hurlburt  was  especially  authorized  to  make 
tbe  contract;  and  support  that  position  by  quot- 
ing tbe  second  engineer  Nichols,  who  savs, 
"that  the  plan  of  drainage  suggested  in  my  le^ 
lU  17.  9. 


ler  to  Mr.  Yaagban  was  accepted  by  him,  and 
Mr.  HurVmrt  vku  dirfeted  to  have  it  carried 
out."  This  view- is  fortified  by  the  fact  that  in 
Vaughan's  letter  to  i^icbols  whereby  the  pro- 
pose changes  were  sanctioned  (i  6tb  of  A  ugust, 
1884),  and  numerous  items  of  adjust  men  t~und 
arrangement  made  necessary  by  sucb  chun^^et 
suj^ested,  Yau^han  himself  clearly  recog* 
nizra  tbe  situation  as  one  admitting  of  new 
terms  with  the  contractors.  He  wrote,  inter 
alia,  of  the  change,  "this  solid  bank  business" 
be  called  it,  "we  might  get  a  low  rate  for  extra 
earth  in  consideration  of  the  same." 

In  Damonv.  Qranby,  3 Pick.  345,  the  inhabi- 
tants of  tbe  Town  of  Oranby  had  voted  that 
certain  persons  (thirteen  in  number)  should  be 
a  committee  to  procure  a  master  builder,  and 
superintend  the  building  of  a  mcetlog-housa 
for  tbe  town.  On  tbe  trial  of  the  case  (which 
was  ao  action  of  debt  by  the  builder  of  the 
meeting-house  on  the  contract  made  with  tbo 
committee)  the  defendants  objected  that  tbe 
superintending  committee  bad  no  authority  to 
contract  for  toe  building  of  the  house.  Tba 
court  held  that  the  vote  of  the  inbaUtanta  gave 
to  this  committee  the  authority  to  enter  into  the 
contract  "To  superintend  the  buildius  of  tbe 
house,"  says  the  court,  "includes  the  power  to 
make  tbe  necessary  contracts,"  etc  See  also 
Story  on  Agency,  sec.  79. 

Third.  Nor  do  we  think  the  court  lielow 
erred  In  refusing  to  charge  the  jury  that  the  de- 
fendants in  error  were  only  entitled  to  recover 
for  such  excavation  as  was  actually  done  for 
tbe  purpose  of  making  such  ditch,  as  distin- 
guished from  such  portion  of  the  ideal  ditch  as 
coincided  in  space  with  the  borrow-pits,  as  por- 
tions thereof.  In  some  cases,  nay,  in  most 
cases,  that  would  be  a  proper  charge,  perhaps, 
but  not  in  this  case.  Here  the  plaintiffs  below 
claimed  before  tbe  jury,  as  a  matter  of  fact, 
that  they  held  a  valid  contract  with  the  defend- 
ant below,  by  the  terms  of  wbicb  tbey  were 
entitled  to  pa^  for  the  whole  volume  of  the 
ditcb  (calling  it  "Imaginary"  in  part  makes  no 
difference),  from  the  bottom  up  to  the  original 
ground  surface  through  its  whole  leugih ;  and 
that  whether  said  volume  coincided  with  the 
spaces  of  borrow-pits  or  not.  It  was  for  the 
jury  to  say  whether  such  contract  did  in  fact 
exist.  It  was  not  for  tbe  court  to  assume  and 
instruct  the  jury  as  a  matter  of  law  that  it  did 
not  exist.  Sucn  a  contract  was  not  legally  im- 
possible. It  was  not  claimed  that  the  contrac- 
tors defrauded  the  Company,  or  in  any  way 
took  advantage  of  it;  and  the  basis  of  measure- 
ment, even  if  artificial  and  to  an  extent  "imagi- 
nary," Is  not  legally  unreasonable,  in  view  of 
tbe  testimony  of  tbe  witnesses  as  to  tbe  onerous 
and  complicated  labors  of  such  a  ditch.  As  a 
substitute  and  equivalent  for  all  the  items  of 
demand— In  increased  volume  of  excavation, 
increased  hauls,  increased  hardness  of  earth  to 
be  worked,  etc. — it  may  have  been  a  very 
proper  system.    We  cannot  say  that  It  was  not. 

As  to  the  second  branch  of  the  case,  viz., 
that  in  resnect  to  tbe  piling,  It  fi  objected  by 
the  plaintiff  In  error  that  the  Instructton  of  tha 
court  was  erroueous  for  tbe  following  reasons: 
First.  Because  In  speaking  of  the  700  feet  still 
not  paid  for,  the  court  said:  "If  you  find  upon 
the  proof  that  there  was  an  agreement  between 
plalntifb  and  Mr.  Hurlburt  that  these  piles 
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•hould  be  pdd  for  at  what  they  were  reavoQ- 
ably  worth,  etc. ;  while  there  was  no  evideace 
tendio^  to  show  that  Hurlburt  made  the  agree- 
mcnt  tbereio  supposed.  But  there  was  audi 
evIdcDce.  Ryan,  one  of  the  plslotiO's  below, 
had  testified  tliat  "we  bad  no  contract  for  this 
work,  and  before  we  began  it  I  had  a  converga 
tionwlth  Mr.  Hurlburt  about  it.  I  wanted  to 
know  what  we  would  be  paid  for  it,  and  he  said 
thai  Mr.  Vau^han  would  do  what  was  right. '~ 
This  was  claimed  to  be  a  contract  for  reason- 
able compensation.  It  was  for  the  jury  to  say 
wljerlier  ttie  conversation  was  with  a  contract- 
ual intent  or  not.  The  court  bad  no  right  to 
assume  as  a  matter  of  law  that  it  was  not,  and 

12761  i^<^uBe  a  charge  on  that  aspect  of  the  case. 

*■  '  Second.  Because  Hurlburt  bad  no  authority  to 
moke  a  contract  in  reforence  to  this  matter. 
But  the  contract  spoken  of,  being  for  acompen- 
aation  on  a  i^antum  meruii,  and  not  for  s  speci- 
fied price,  It  ia  immaterial  whether  Hurlburt 
bad  such  an  authority  or  not.  If,  as  the  repre- 
setitntive  of  the  Company,  he  bad  made  no  ex- 
press promise  to  pay,  the  law  would  imply  one. 
There  is  no  Question  as  to  his  power  to  direct 
the  work,  ana  no  claim  tfaat  be  exceeded  bis 
authority  in  directing  the  crossings  to  be  made 
of  trestle  and  pile  work.  Hucb  wing  the  case, 
we  do  not  consider  it  necessary  to  discuss  the 
abstract  question  of  whether  the  language  used 
by  the  court  was  techuically  accurate  aa  applied 
to  ihe  case;  If  it  was  not  there  was  yet  no  ma- 
terial error — none  that  could  have  injured  (be 
defense. 

We  do  not  think  that  the  acceptanoe  of 
thirty  cents  for  some  of  the  trestles  precluded 
theplainliffa  as  to  the  value  of  others. 

l%eJtu^Maa    Hie  emtrt  behw  i$  nffiraud. 


1351]   EDWARD  P.  PENPIELD.  Ptf.  in  Err., 

t. 

THE  CHESAPEAKE.  OHIO  AND  SOUTH- 
WESTERN RAILROAD  COMPANY. 

(See  B.  0.  Reporter's  ed.  an-SSl.) 

Uiev)  York  Statuteof  Limitationa — tuitagatnit 
nonreHdent—lam  of  hit  reddtnee — raident 
<(f  State,  tcUo  is—demicil. 

L  By  New  Tork  Code  of  Civil  Procedure,  seo.  890. 
an  action  whliA  does  not  Involve  title  or  poasee- 
tlon  of  real  propert/  in  the  State  cannot  be 
broufffat  In  tbe  State  airalnsta  nonrealdeDt  of  the 
State,  after  the  time  limited  b^  the  laws  of  bis 
raaldence  for  bnafrinira  tike  action,  except  by  a 
TGflident  of  the  Slate  or  one  wbo  tjecorties  so  be- 
fore the expiratloo  of  the  time  so  limited. 

9.  One  having  a  cause  of  action  agaiaat  a  Tennea- 
aee  corporation,  for  personal  lajurr  tn  that  State, 
and  oeing  a  resident  of  Missouri  wheo  Uie  Injury 
occurred.  Is  barred  by  aaid  section  390  from  bring- 
ing bis  action  In  New  Tork  unlees  he  t>eoame  a 
reeidcntof  that  State  Ixifore  the  ezplmtlon  of 
the  one  ynar  limited  by  the  laws  of  Tennessee  for 
the  commencement  of  auch  an  action,  although 
tn  New  ITork  the  period  of  limitation  Is  three 
years. 

%  A  traveling  salesman,  residing  In  fit.  Ziouis, 
Htsanurl,  who  sent  his  wife  and  obildren  to 
Brooklyn,  New  Tork,  where  th«y  took  up  tbelr 
residence  and  commenced  to  keep  house  and 
have  slnoe  resldsd,  dkt  not  beeoms  a  rsaidsnt  ot 

•40 


Haw  Tork  when  fas  ssnt  hta  fSmllr  Into  that  State 
nor  until  be  jfdnsd  tbsmtherk 
i.  By  retaining  his  resldenoe  for  purposes  of  bual- 
D088  in  St.  Louis,  be  did  not  become  a  resident  of 
New  Tork,  within  the  meaning  of  Its  Statut«a  of 
Limitation,  nutu  be  changed  fata  aotoal  rssldenoe 
to  that  Sate,  although  Us  domlon  might  bs 
there. 

[No.  187.] 

Argued  Jan.  SO,  1890.  Decided  MarA  17, 1890. 

TN  ERROR  to  the  Circuit  Court  of  the  Unit- 
1  ed  States  for  the  Eastern  District  of  New 
Tork  to  review  a  Judgmeut  lu  favor  of  defend- 
ant, The  Chesapeake.  Ohio  and  Southwestern 
Railroad  Company,  in  an  action  to  recover 
damages  for  a  personal  injury,  AMrmed. 

The  facts  ar^.  stated  in  uie  opinion. 

Mr.  Rnfas  M.  WiUUms.  for  plaintiff  in 
error: 

Residence  has,  wherever  the  question  has 
arisen,  been  uniformly  construed  to  mean  lecal 
residence  <v  domicil. 

Jacobs,  Law  of  Dom.  g  SS,  chap.  2,  p.  80; 
Putnam  v.  Johnson,  10  Mass.  488;  Btanehard 
V.  Stearne,  S  MeU  298;  Holmei  v.  Greene,  7 
Gray,  299;  Crawford  v.  Wilton,  4  Barb.  504; 
FryU  BUetion  Caae,  71  Pa.  302;  State  v.  Hut- 
Utt,  8  Ala.  159;  Daie  v.  /rtn'n.  TO  III.  170;  Van- 
derpoel  v.  (yEanUm,  58  Iowa,  246;  Cooley, 
Const.  Lim.  600. 

By  domicil  is  meant  the  permnoeot  home. 

Moorhoum  v.  Ltyrd.  10  H.  L.  Cas.  272.  284; 
Jacobs,  Law  of  Dom.  S§  57,  59.  60,  62,  69.  71, 
78,  pp.  97,  101,  103,  106,  113,  115.  120,  Story. 
Confl.  Laws,  41,  48,  47;  Pbillimore,  Law  of 
Dom.  No.  11,  p.  11;  Putnam  v.  Johneon,  10 
Mass.  488,  501;  Tanner  v.  King,  11  La.  175; 
Whart.  Confl.  Uws,  gg  SI,  flft.  74;  Lord  v. 
Colvin,  4  Drew,  366. 

The  words  "domicir  and  "home"  are  sub- 
stantially equivalent. 

Whicker  v.  Hvme,  7  H.  L.  Csfl.  124;  MitdteU 
V.  U.S.SS  V.  S.  31  Wall.  850  (22: 584);  jErrfer 
V.  BrigMon,  15  He.  58;  ShavB  v.  Shaw,  98  Mass. 
158;  Sate  v.  Aldrteh,  14  R.  L  171;  Ohaine  t. 
Wilton,  1  Bosw.  678;  Jacobs,  Law  of  Dom. 
chap.  3,  p.  118,  g  70. 

Residence  commonly  imports  something  leas 
fixed  and  stable  than,  and  to  ibat  extent  dif- 
ferent from,  domici1;and  adlstinction  is  taken 
between  the  actual  and  legal  residence,  the  lat- 
ter being  generally  deemed  equivalent  to  dom- 
icil. 

Bhattuek  v.  Maynard,  8  N.  H.  123;  Long  v. 
Ryan,  30  Gratt.  718;  Cohen  t.  J>aniet»,  25 
Iowa,  88;  Crawford  v.  WiUon,  4  Barb.  504; 
yitzgerald  v.  Arel,  63  Iowa,  104. 

Residence,  when  used  In  alatutei,  is  gener- 
ally construed  to  mean  domicil. 

Jacobs,  Law  of  Dom.  S  75,  p.  133:  Bouai- 
eault  V.  Wood,  2  Bias.  34;  DoyU  v.  Clark,  1 
Flipp.  536;  Abington  v.  North  Bridgewater,  23 
Pick.  170;  T}u>}-ndike  v.  Botton,  1  Met  248; 
BlaneAard  v.  Steama,  5  Met.  298;  OoUetier  r. 
HaiUy,  6  Gray,  517;  Langdon  v.  2)oiid,  6  Alien, 
433;  Baitett  v.  Barntt,  100  Mass.  167;  State  ▼. 
Aldriek,  14  R  L  171 ;  Keniu^  v.  RmU.  67  N. 
T.  879:  Mam  t.  Gibbon;  iBradf.^.  Y.)  68; 
Re  nautteg.  1  Daly  (N.  T.)  581-534;  BeetTa 
Am.  71  Pa.  878:  Tyhr  v.  Murray,  67  Md.  418; 
Talmadge  v.  Taljnadge,  66  Ala.  199:  I><^  v.  i*^ 
i0i»,78llL  170;  OimpMf  v.  White,  iiS  Ulch. 
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178:  (^ariUm  Omntg  v.  JMerfy,  59  Mo.  888; 
MeZhnM  t.  King,  S  Gash.  469;  Earvard  OA- 
Um  t.  Oort,  S  Hck.  870;  i^pftf  t.  PEott,  60 
Bun,  4JM. 

Every  person  most  b&Te  ft  domlcll  some- 
wliert'. 

Jacobs.  Law  of  Dom.  6  81;  Daman  t.  ITl'S. 
«8  U.  8.  605  (28: 959);  White  r.  £n»on,  1  Wall. 
Jr.  C.  C.  317;  Chvreh  t.  Howett,  49  Me.  867; 
Oilman  T.  Oilman,  52  Me.  1S5;  T^onuftjte 
B>«ton.  1  Met.  349;  ttepoHof  the  Judges.  5  Met. 
687;  MeDaniel  v.  EiiM^  6  Ciuh.  469;  Otit  v. 
Bolton,  12  Cush.  44:  Brisfga  y.  Soehetter,  16 
OrRy,  3S7:  WiUtm  t.  TVrfy^  11  Allen,  200; 
Shnw  r.  Share,  98  Mass.  168;  Bm-land  v.  Botton, 
133  Mass.  89;  Firtt  Nat.  Bank  v.  Baleom,  35 
Conn.  851;  Crawprd  y.  Wileon,  4  Barb.  504; 
Broten  v.  Aihbouffh,  40  How.  Pr.  260;  RpaU  y. 
Kennedy,  8  Jones  &  8.  847;  He  Bye,  2  Daly, 
625:  State  v.  Qrittard.  89  N.  C.  115;  Kellogg 
OJikosh.  14  Wis.  688;  Morgan  v.  Nunet,  54 
Mi9>i.  808;  Kellogg  t.  WinnOago  County,  42 
Wis.  97;  ffitf  V.  iJW^,  25  Wis.  600;  Shepherd 
V.  Cataidajf,  20  Tex  24;  Croea  y.  EverU,  28 
Tex.  528. 

For  purposes  of  succession,  see  Duptty  t. 
W'tC-'.  .is  N^.  Y.  666;  Fob  Eoffman  t.  W&rtf, 
4  Rodf.  244. 

>'o  person  can  at  the  same  time  hare  more 

tbiiii  uuedoiuicil.   

Jticobs,  Law  of  Dom.  §91;  Bulktey  t.  WSR- 
iamiown.  3  Gray,  493;  Borland  y.  Boston,  138 
Mass.  89:  I^e  v.  Stanley,  9  How.  Pr.  272;  Bart- 
IcU  V.  Aeto  York.  5  Sandf.  44;  Douglass  v.  New 
Ti/rk.  2  Duer,  110;  Brent  v.  ArmfOd,  4  Crancli, 
C.  C.  579;  f^ng  v.  Ryan,  80  Gratt.  718;  Love 
y.  Cherry,  24  Iowa,  204. 

Every  jwrson  wbo  iaeui  Juris  and  capable 
of  contnjiifog  his  personal  moremeDts  may 
ckanire  bis  tloniicil  at  pleasure. 

.Jacol>s.  Ijiw  of  Dora.  §g  99,  100;  Harral 
ffarrtd.  89  N.  J.  Kq.  279;  lAstapies  v.  Ingra- 
hn>r,,  5  Pa.  71;  Tanner  v.  King,  11  La.  175; 
L'..n>ten  y.  Uennen,  12  La.  190;  EitssellY.  Ban- 
^lA,  11  Tex.  460. 

Chan^  of  dotntdl  la  a  questioii  of  act  and 
iDk'DtioD,  and  cannot  be  accomplished  without 
the  concurrcDce  of  both. 

Jacobs.  Law  of  Dom.  §§  125.  127;  Aikman 
T.  Ailman.  3  Macq.  H.  L.  Oas.  854;  UatUn  v. 
Clnrlriing,  4  Mason,  808;  Wayne  v.  Greene,  21 
Ml-.  357;  Brewer  v.  Linnasus,  88  Me.  428;  War- 
ren V.  Thomatton.  48  Me.  406;  Leach  v.  Pills- 
bury,  15  N.  H.  187;  Harvard  College  v.  Oore, 
6  Pick.  370;  Lyman  v.  FXtke.  17  Pick.  231; 
Shmev.  Shaw,  98  Mass.  158;  Rons  v.  Ross,  103 
Mass.  575;  Bangs  v.  Breimter,  111  Mass.  382; 
Ctirey's  App.  75  Pa.  201;  Pilson  v.  Bua/iong,  29 
Grail.  229;  Haves  v.  //ayes,  74  III.  312;  Me- 
ConneU  y.  Kelley.  138  Mass.  872:  Wharl.  ConS. 
Laws,  g  40. 

Domiril  and  the  right  to  vote  are  not  to  be 
confounded. 

Whirt  Cona.  Laws,  ^  48;  Putnam  y.  JoAn- 
mn,  10  Mass.  492. 

The  intent  of  plaintiff  in  error  at  the  lime  of 
removios  his  family  in  August,  1883,  from  Bt. 
Louis  to  Brooklyn,  must  control. 

Jlarri*  Y.  Firth,  4  Cranch.  C.  C.  710;  Bea 
».  Kennedy.  L.  R.  1  H.  L.  tic.  307;  ChnicJi  v. 
Jioiceli,  49  Me.  867;  LiUleMd  v.  Brooks,  50 
Me.  475;  WHson  y.  Terry,  11  Allen,  206;  Mills 
Alexander,  81  Tex.  154;  Whart.  Contl. 


Laws,  56.  60;  Jennison  v.  Hapgood,  10  Pick, 
77. 

DomicU  can  only  be  devested  by  an  actual 
departure,  with  Intent  to  remain. 

Johnson  T.  Mtrehat^iita,  8  Paine,  602;  Van 
Ness,  Prise  Gas.  1;  Beardstown  t.  Virginia. 
81  III.  541. 

The  change  must  be  a  bona  fide  change. 

Jones  T.  League,  69  U.  S.  18  How.  76  (16: 
863);  Case  v.  Clarke,  6  Mason,  70;  Evans  y. 
Davenport,  4  McL.  674;  CatleU  y.  Pae.  ins. 
Oo.  1  Paine,  594;  Fisk  y.  Ohieoffo,  IL  L  A  P. 
R.  Oo.  68  Barb.  478;  Mwnroe  t.  Douotat,  5 
Madd.  406. 

A  constructive  residence  is  aufflclmt  to  give 
domicil,  though  an  actual  residence  may  not 
have  begun. 

WiUiams  v.  RmAury,  18  On^,  81;  Wbart. 
Oonfi.  Laws,  §  68. 

In  the  absence  of  legislation  It  Is  therefore 
a  question  of  usage  and  local  understanding 
more  than  of  prindple. 

Harbaugh  y.  Pe^,  88  HidL  848;  Warreik 
T.  Bd.  Registration  (Mieb.)  8  L.  R  A.  808. 

A  change  of  residence  is  SHtlsfactorily  shown 
by  proof  of  an  intent  to  cbange,  an  actual  re- 
moval and  a  new  abode  taken, 

Bassett  v.  Wheeler,  84  N.  Y.  468;  Orat^ord 
V.  Wilson,  4  Barb.  604;  Frost  v.  Brufttn.  19 
Wend.  11;  Be  Male,  8  Y.  Leg.  Obs.  189; 
Hegeman  v.  Fox,  1  Redf.  297,  14  Barb.  475; 
Boardman  v.  House,  18  Wend.  618;  Burrowt 
V.  MilUr,  4  How.  Pr.  849;  ixAam  v.  Oibbone, 

I  Bradf.  69;  Ee  ITumpson,  1  Wend.  48;  Re 
Wrvjley,  8  Wend.  134;  Viseher  v.  Viaeh^,  18 
Barb.  640;  Be  Fitzgerald,  2  Caio,  818. 

Residence  is  a  question  of  fact  for  the  jury, 
to  be  determined  from  all  the  drcomitances  of 
the  case. 

Cochrane  v.  Boeion,  4  Allen.  178.  28  Am. 
Dec.  295;  Pearee  v.  £(ato,  1  Sneed,  63,  60  Am. 
Dec  135;  Lyman  v.  Fisk,  17  Pick.  381.  28  Am. 
Dec.  293;  Blanehard  v.  Stearns.  6  Met  804; 
Kenne^  y.  ByaU,  67  N,  Y.  880;  OoUesler  v. 
Hailey,  6  Gray,  618. 

The  former  place  irf  abode  must  be  aban- 
doned only  as  a  place  of  abode.  Therefore, 
occnsifraal  returns,  or  an  Intention  to  returo, 
for  temporary  purposeaof  business,  or  pleasure, 
or  the  like,  will  not  prevent  a  change  of  domi- 
cil. 

Jacobs.  Law  of  Dom.  |  160;  Anderson  v. 
iMneutille,  9  Moore.  P.  C.  826;  BurnJuiin  v. 
Rangelcy,  1  Woodb.  &  M.  7;  Kanna  v.  Brock- 
haus,  10  Bias.  128;  Williamton  v.  I^risien.  1 
Johns.  Ch.  389;  Hoo^s  Estate,  21  Pa.  106; 
Slate  V.  Frcat,  4  Uarr,  (Del.)  558;  Saaney  v. 
Hutehins,  18  Neb.  266;  RusseU  v.  Randolph, 

II  Tex.  4U0. 

Residence  of  wife  and  family  as  evidence  of 
domicil. 

Jacobs,  Law  of  Dom.  f£  401;  PriOo  t.  i>u» 

can,  22  III.  36. 

A  married  man  is  generally  to  be  deemed 
domiciled  at  the  place  where  his  wife  and  fam- 
ily dwell. 

OmmanneyY.  Bingham,  Robertaon,PeT8.  Boc. 
Appendix,  468;  Piatt  v.  Athi-Oen.  L.  R.  8  App. 
Gas.  886;  ForbetY.  Fmba,  Kay,  841;  Bumham 
V.  Rangelcy,  1  Woodb.  &  M.  7;  Hytton  T. 
Broipn,  1  Wash.  C.  C.  298;  Owpwv.  Oalbraith, 
3  AVasb.  G.  C.  546;  Oreene  v.  Windham,  18 
5Ie.  325;  Brewer  v.  Linnaus,  86  Me.  428; 


134  11.  ^•. 


n.  8.,  Boor  88. 


59 


Ht 


Digitized  by  Google 


SB1-88Z 


SuFBCMB  Court  ov  the  Ukitko  Statks. 


Oct.  Tmc, 


Toptftamv.  f,etFi>Um,H  Me.  236;  S^ttuek  v. 
ISaynanl,  3  N.  H.  128;  Rumney  v.  Campton, 

10  N.  H.  567;  Arxleicon  Antferton,  42  Vt, 
360;  H'/(';/ams  v.  WAi.'i/fff,  11  Muss.  434;  Jen- 
niaon-v,  liapgood.  10 Pick.  77;  Greene  v  Greene. 

11  Pick.  410;  /^onff^  v.  Brejcster,  111  Mass.  382; 
Grantv.Dal'iber.  11  Codd.  234;  fTwiv.  Ckica- 
go,  n.l.A  P.R,  Co.  53  Barb.  472;  Anu$  v. 
2>vi-ve<s,  6  Lnns.  1S5;  7^  v.  Stanlejf,  0  How. 
Pr.  272;  Chnine  v.  WUmji,  I  Bosw.  673;  Sher- 
wood V.  Judd,  3  Dradf.  '^GT;  Rvbcrti  v.  McthodiH 
Book  Conrcrn,  1  Dalv,  3;  ltd  Scott,  1  Daly,  534; 
Cadwalader  v.  Hoiedl,  18  N.  J.  L.  138;  Brun- 
drcd  V.  ])tl  Ihyo,  20  N.  J.  L.  328. 

The  residence  of  a  man  who  has  a  family 
wliicb  he  raaiatains,  and  which  has  an  estab- 
lislirrl  home,  is  prima  fucie  with  lhat  family, 

Keith  M..-itcttcr,  85  Kan.  100;  Whart.  Confl. 
Liiws,  f;  67;  Re  llairley,  I  Dalv.rjSl;  Be  Craw- 
ford.  3  N.  Y.  Leg.  Obs.  76;  C'l.nine  v.  WiUon, 
8  Abb.  Pr.  78;  lioushton  v.  Atilt,  16  How.  Pr. 
77;  Ractie  t.  laiprenee,  17  How.  Pr.  S64;  Peter- 
ten  V.  Chemical  Bank,  83  N.  T.  21. 

When  a  man's  wife  aod  family  reside  in  one 

Iilacc,  and  be  docs  business  in  another,  returo- 
ng  to  them  at  intervals,  he  is  domiciled  where 
they  <lwcll,  and  not  where  he  does  busioess, 

Jncohs.  Law  of  Dom.  %  402;  Cooper  v.  Oal- 
braith.  8  Wash.  C.  C.  546;  U.  8.  T.  Thorpe, 
8  Bond,  840;  HWwwwt.  WWftn<7,  llMass.  424; 
Greem  v.  Grcfne,  11  Pick. 410;  FUkv.  Chicago, 
if.  /.  AP.  It.Co.  53  Barb.  472;  ChaincT.  Wilson, 
1  Bosw.  873;  Andcrton  v.  Aiidenon,  42  Vt.  aiO. 

Mem-K  B.  F.  Tracy  and  W.  W.  McFarland. 
for  defendant  in  error: 

Tht  cause  of  action  accrued  againBt  a  person 
who  was  not  then  a  resident  of  the  State. 

Code.  !^  890;  -St  Clair  t.  Cox,  106  U.  6.  850 
(S7:  2^2);  Morawetz.  Priv.  Corp.  958.  959, 
and  notes;  Bvrnham  v.  Ranffeley,  1  Woodb.  & 
M.  11;  FYostv.  Brisbin,  Ifl  Wend.  11. 

"Residence"  i»  used  in  none  but  the  popular 
■ensc.  and  not  as  "domicil." 

ReThonirmn,  1  Wend.  45;  Hagpart  v.  Mov' 
tan,  6  14.  Y.  14;  Bdl  v.  Pieru.  51  N.  T.  12; 
JJnion  Hotel  Co.  v.  Zftnee,  79  N.  Y.  454;  Reg. 
T.  Unitersity  of  Oxford,  "L.  K  7  Q.  B.  471; 
Atty-Gen.  v.  Mcl.eaii,\ Hurlst.  &C.  750;  Black- 
well  V.  EngluTid,  8  El.  &  Bl.  541;  Hevserv.  Cox, 
8  El.  &  El.  4i;8;  Tazeitell  County  v.  Davenport, 
40  III  197;  Storm  v.  SmiUi,  43  Miss.  499. 

11  KOI  Jv'tiM  BarlM  delivered  the  opinion 

of  the  court: 

This  action  was  brought  in  Marrh.  1884,  in 
the  Supreme  Court  of  l^ewYork,  Kings  Coun- 
ty, by  the  pluintiS  in  error  against  the  Chesa- 
peake. Obio  and  Soulhwestrra  liailroad  Com- 

|353]  piny,  a  corporarion  created  under  the  laws  of 
Kentucky  and  Tennessee.  Its  object  was  to 
recover  dnm;i>.'os  alleged  to havabeeo sustained 
by  the  plaintiff  on  the  30th  of  November,  1882, 
in  the  State  of  Tennessee,  in  consequence  of 
the  careless,  negligent  and  wrongful  conduct 
of  the  dufeiulnnt  aod  its  s<;rvants,  while  he  was 
a  ptis8on.ucr  upon  one  of  ils  trains.  Upon  the 
petition  of  the  Company  the  action  was  re- 
moved into  !lM  Circuit  Court  of  the  United 
Bttitcs  for  the  Eastern  District  of  New  York, 
where,  after  the  evidence  was  concluded,  the 
jury,  under  the  diicction  of  the  court,  returned 
a  verdict  for  the  defendant.  Tliis  direction 
VM  given  becauae,  in  the  opinion  of  that  court, 

M2 


the  plaintiff's  cause  of  actfoo  was  barred  hjlht 
Statutes  of  Limitation  of  New  Y'ork. 

The  Statutes  here  referred  to  arc  In  thea* 
words: 

"The  following  actions  must  be  commenced 
within  the  following  periods,  after  the  cause  of 
action  has  accrued.  .  .  .  Within  three  yeara; 
.  .  .  An  action  to  recover  damages  for  a  per- 
sona) injury,  resulting  from  negli^uce."  N. 
y.  Code  of  Civil  Procedure.  §g  380,  883. 

"Where  a  cause  of  action,  which  does  not 
involve  the  title  to,  or  possession  of,  real  prop- 
city  within  the  State,  accrues  against  a  person 
who  is  not  then  a  resident  of  the  State.'aa  ac- 
tion cannot  be  brought  tliereon  in  a  court  of 
the  Staie,  against  him  or  his  personal  represen- 
tative, after  the  expiration  of  the  time  limiied 
by  the  laws  of  his  residence  for  bringing  a  hke 
action,  except  by  a  resident  of  the  State,  and 
in  one  of  the  following  cases: 

"1.  Where  the  cause  of  action  originally  ac- 
crued in  favor  of  a  resident  of  the  Stale. 

"2.  Where,  before  the  expiration  of  the  time 
so  limited,  the  person  in  whose  favor  it  origi- 
nally accrued  was,  or  became,  a  resideoi  nf 
the  State,  or  the  cause  of  action  was  assigned 
to.  and  thereafter  continuoiuly  owned  by,  a 
resident  of  the  State. "   Id.  g  390. 

A  motion  for  a  new  trial  havlne  been  over- 
ruled, a  judgment  was  rendered  for  the  Com- 
pany.  That  judgment  is  here  for  review,  the 
only  error  assigned  being  the  court's  instruction 
to  nod  for  the  defendant. 

It  was  agreed  that  at  the  trial  the  plaintiff  [3S4) 
gave  testimony  tending  to  show  the  following 
facts:  He  lived  in  Harlem,  New  York,  when  & 
boy  of  fourteen  years  of  age,  married  in  Brook- 
lyn, removed  from  that  aty  to  Michigan,  from 
the  latter  State  to  Hlinois,  and  from  Illinois  to 
St.  Louis,  Mis<iour{,  where  he  had  resided  for 
about  one  ^ear  prior  to  the  accident.  At  the  time' 
of  the  accident  he  was  a  travelinc  salesman  for 
an  agen^  of  the  Michigan  tialt  Association  lo- 
cated in  St.  Louis,  and  when  the  trial  took 

f»laoe  was  engaged  la  that  capacity.  When 
njured,  he  resided  in  St.  Louis,  with  his  wife 
and  children.  In  August,  1883,  he  "sent  his 
wife  and  children  to  Brooklyn,  New  York, 
where  they  took  up  their  residence  and  com- 
menced to  keep  bouse,  and  where  they  have 
resided  aver  Ance  August,  1888,  and  do  now 
reside."  The  plaintiff  hiouelf  did  not  go  to 
Brooklyn  with  his  family  in  August,  1883.  nor 
did  he  join  them  thereuntil  December31, 1883, 
or  January  1, 1884.  "He  remained  with  his 
family  in  Brooklyn  for  about  three  months, 
when  be  again  went  to  St.  Louis,  and  from 
there  went  traveling  for  said  agency  as  said 
salesman."  He  "again  joined  bis  wife  and 
children  the  next  December,  1884,  and  re- 
mained with  them  some  three  months,  when  be 
again  went  out  on  the  road."  He  joined  his 
family  in  October,  1885,  and  was  with  them  at 
the  time  of  the  trial.  He  lived  with  tfaem  when 
at  home,  aod  always  lived  with  bis  wife  since 
their  marriage,  except  when  absent  on  business. 
The  attorney  for  the  defendant  addressed  the 
plainUff  at  his  place  of  business  in  St.  I^ouis, 
up  to  December  28, 1863,  on  which  day  tbe 
latter  notified  him  by  tetter  of  his  change  of 
address  to  Brooklyn,  for  which  place  be  was 
in  the  act  of  starting  to  join  his  nmily. 
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upon  the  teue  Mto  Uwreddenceof  her  hus- 
band, Mrs.  PeDfldd'i  eridence  wMi,  tbtt  tbey 
had  lived  together  constantly  for  about  twenty- 
two  years,  and  she  was  always  with  him  except 
when  he  was  traTeling.  Uaving  stated  Ibat  at 
the  time  of  the  aocident,  and  during  the  sick- 
ness of  her  husband,  resulting  from  tbe  injuries 
received  by  him,  tbey  resided  at  St.  Louis,  ber 
ezaminattoo  continued:  "Q.  How  long  did 
you  coQlinue  to  live  there  yourself  after  this 
sicknessT  A.  Untjl  tbe  next  August  Q.  What 
year  was  that?  A.  1883.  Q,  In  August,  1883. 
what  did  youdo?  A.  Came  here  to  Brooklyn; 
hired  a  house  and  went  to  housekeeping;  moved 
13551  things  I  wished  to  retain,  and  have  lived 

^  *  here  ever  smce  with  my  children.  Q.  Wbat 
about  your  furniture?  A.  Fart  I  sold  Id  St 
Louis  and  part  I  brought  here.  Q.  And  have 
you  been  residing  here  ever  aincef  A.  Tea, 
rir.  Q.  Tour  husband's  place  of  abode  is  here 
with  you  in  your  house?  A.  Tes,  sir.  Q.  At 
tbe  time  you  removed  from  St,  Tjouis  to  Brook- 
lyn,— win  you  state,  if  you  know,  ihe  reason 
why  your  husband  did  not  come  on  with  you  at 
that  time?"  Thiequeationwasobjected  teas  im- 
material and  Irrelevant,  and  was  not  answered. 

As  the  Railroad  Company  is  a  corporation  of 
Tennessee,  where  the  injury  occurivd,  and  as 
the  plaintiff  was  not  a  resident  of  New  York 
when  tbe  cause  of  action  originally  accrued  to 
him,  the  suit  was  barred  by  section  890  unless 
he  became  a  resident  of  the  latter  State  before 
tbe  expiration  of  the  period  limited  by  the  laws 
of  Tenneaaee  for  the  commencement  of  actions 
like  this,  that  Is,  before  the  expiration  of  one 
year  from  November  30, 18^  The  contention 
of  the  plaiotfIT  is  that,  although  he  was  nnt  in 
the  Stale  of  New  Tork  for  some  yean  prior  to 
December,  18SS,  he  became,  within  tbe  mean- 
ing of  tbe  Statute,  a  resident  of  that  State, 
when.  In  August,  1883,  he  sent  his  family  to 
the  City  of  Brooklyn.  We  are  not  aware  of 
any  detcrmioation  of  this  predae  question  by 
tbe  highest  court  of  New  YoA.  But  there  are 
decisions  of  that  court  construing  statutes, 
other  than  Statutes  of  Limitation,  which  con- 
tain tbe  words  " resident "  and  "residence." 
Those  decisioBB  may  throw  lome  light  upon  tbe 
present  case. 

The. earliest  of  those  easea,  to  which  our  at- 
teniion  has  been  called,  is  Re  Thompton,  1 
loo«j  Y^gQj  ^    jl  jyggg  ^jjjjpj.  J  gtaitite  (1  Rev. 

Laws,  157),  tbe  33d  section  of  which  provided 
"that  ttie  estate,  real  and  perBonal,  of  every 
debtor  who  resides  out  of  this  State,  and  ts  in- 
debted within  it,  shall  be  liable  to  be  attached 
and  sold  for  tbe  payment  of  bis  debts,  in  like 
manner,  in  all  respects,  as  nearly  as  may  be,  as 
the  estates  of  debtors  residing  witbio  this  Slate. " 
Chief  Justice  Savage,  delivering  the  opinion  of 
tbe  court,  said  that  tbe  object  of  tbe  Statute 
was  to  authorize  cred  itors  to  prosecute  for  their 
debts  when  their  debtors  were^  abroad;  and 
whether  their  absence  from  the  State  was  per- 
manent or  temporary,  whether  voluntary  or  in- 
TolantaiT,  the  reason  for  giving  this  remedy  to 
the  creditor  was  tbe  same.  He  said  tbe  ques- 
tion was  "Where  was  bis  actual  raittenee,  not 
hit  domieilf  .  .  .  The  Act  is  intended  to  give  a 
remedy  to  creditors,  whose  debtors  cannot  be 
■erved  with  procea*.  If  the  debtor  ahaoonds 
or  aecretcB  blmadf ,  then  an  attachment  imui. 
If  he  notoriouilj  reddet  abroad,  Oieatheat- 

m  v.g. 


tachment  Issues.  But  If  he  goes  opeolj  to  afr 
other  Stale  orcoontry.  and  remains  there  doing 
business,  but  ioteoding  to  return  when  biscon- 
venience  will  permit,  he  Is  not,  aa  his  counsel 
contends,  an  absent  debtor,  and  bis  property 
cannot  be  attached.  lie  may  become  a  bank* 
rubt  alvoad,  as  haa  Alexander  Thompson;  his 
proper^  may  be  taken  by  his  partners,  and 
used  by  them,  or  transferred  to  his  foreign  cred- 
itors, as  is  attempted  in  this  case;  and  the  cred* 
itor  may  stand  by  and  acknowledge  and  regret 
the  insufficiency  of  our  laws,  but  the  property 
cannot  be  touched.  Surelv  tbe  Legislatun 
never  iDteudedaochastateof  things.  .  .  .  Tha 
reason  why  this  remedy  Is  given  against  tha 
property  of  debtors  resident  abroad  is  eqn^y 
applicnble  whether  the  debtor  is  absent  perma- 
nently or  temporarily.  No  length  of  residence, 
without  the  intention  of  remaining,  constitutes 
domieit.  A  debtor,  therefore,  Of  residiof 
abroad,  without  declaring  an  Intention  to  re- 
main, might  prevent  his  creditors  from  ever 
collecting  their  debts.  In  my  Judgment,  the 
present  case  comes  not  only  within  tbe  spirit  of 
tbe  Act,  but  also  within  Its  terms." 

In  F)roit  V.  Briabin,  Vt  Wend.  11,  the  court 
was  r»iuired  to  determine  Ihe  meaning  of  tha 
word  "reeident,"  In  the  Act  of  1881  (Statutes 
I83I,  p.  306),  providing  that  no  person  should 
be  arrested  on  cIvH  process  in  suits  brought 
upon  contracts,  express  or  implied,  except  in 
cases  where  thedefendant  "shall  not  have  been 
a  resident  of  this  State  for  at  least  one  month 

Erevioua  to  the  commencement  of  asultagatnst 
im." 

In  that  case  it  appeared  that  Brisbin,  a  citt* 
zen  and  resident  of  New  York,  purchased  a 
stock  of  goods,  look  them  to  Milwaukee,  and 
establiah«l  himself  in  business  In  the  latter  dty,  f3S7] 
leaving  his  wife  and  child  to  board  at  bis  for- 
mer residence  in  New  York.  There  was  evl< 
dence  tending  to  show  that  he  went  to  Mil- 
waiikee  with  mtent  to  make  It  his  permanent 
residence.  But  there  was  also  evidence  tend- 
ing to  show  that  he  had  no  fixed  purpose,  when 
be  went  to  that  city,  of  making  it  his  perma- 
nent abode,  unless  be  was  successful  in  busi- 
ness, and  that  when  arrested  he  had  the  pur- 
pose— not  having  been  thus  succpssf  ul— to  close 
up  his  budness  and  return  to  his  former  resi- 
dence, thou^  without  any  certain  plans  as  to 
his  future  course. 

The  court,  speaking  by  Ohi^  JustieeNelson, 
said  that  if  the  case  turned  upon  the  defend* 
ant's  formed  Intention  and  purpose  of  mind, 
and  not  upon  the  fact  of  actual  residence,  tbe 
law  was  for  him ,  But  upon  a  review  of  former 
decisions,  construing  statutes  regulating  the 
rights  and  remedies  of  creditor  and  debtor,  he 
said:  "The  cases  cited  above  establish  that 
the  transient  visit  of  a  person  for  a  time  at  a 
place  does  not  make  him  a  resident  while 
there;  that  something  more  Is  necessary  to  en- 
title him  to  that  character.  There  must  be  a 
settled,  fixed  abode,  an  Intention  to  remain 
permanently  at  least  for  a  time,  for  bU8{no;js  or 
other  purposes,  to  constitute  a  retidertce  within 
the  legal  meaning  of  that  term.  .  .  .  One 
of  these  cases  expressly,  and  all  of  them  vir- 
tually, decide  that  aetutU  r^idenee,  without  re- 

5 rd  to  the  4omioU  of  the  defendant,  was  with- 
the  contemplation  (tf  tbe  statutes.  Whether, 
ttasnfon,  the  dafsndaot  had  so  ssUblUhed 
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himself  at  miwratcee  as  to  work  a  dunge  of 
Us  domldl «  not,  to  immaterial;  for  IT  we  ecm- 
cede  he  hae  not,  be  may  still  be  a  rmldmt 
there.  The  domicfl  of  the  citizen  may  be  in 
one  Btate  or  Territory,  and  his  actual  iMfdence 
In  anotho'.'*  After  observing  that  upoa  the 
foots  it  must  bs  assumed  that  the  defendant 
commenced  an  actual  aod  permanent  reaidcnce 
In  Milwaukee  In  the  spring  of  1886,  but  that 
since  that  date  he  had  TMolved  to  close  bis 
business  there  as  soon  as  ii  could  be  conven- 
iently done,  and  return  to  bis  former  rest- 
dence,  the  court  said:  "Has  this  chanee  of 
intention  worked  a  cbange  of  resitJeuce?  For 
[358]  this  is  the  most  that  can  be  preteoded.  If  our 
exposition  of  the  meaning  of  the  term  in  the 
Statuts  is  correct,  It  clearly  did  not.  Ilts  ac- 
tual residence  Is  stilt  st  Milwaukee.  He  is  still 
carrying  on  hia  business  there,  aod  may  con- 
tinue it  for  such  time  as  he  pleases.  Change  of 
mind  may  lead  to  change  of  residence,  but  can- 
not with  any  propriety  be  deemed  such  of 
itself." 

Id  Haggart  r.  Morgan,  8  N.  T.  422,  428— 
which  was  the  case  w  an  attacbmeot  against 
the  defendant  as  a  nonierident  debtor,— it  was 
held  that,  although  the  defendant  was  domi' 
e&ed  in  New  York,  he  was.  by  reason  of  acoo- 
tiouous,  though  temporary,  absence  io  New 
Orleans,  for  about  three  years,  to  be  deemed  a 
nonresident  within  the  meaning  of  the  Statute 
rwidatlog  attachments. 

In  WHtiump  t.  Loehr,  58  K.T.  Sup.  Ct  Rep. 
[81  Jones  A  B.]  82,  the  court  s^:  "Resi- 
dence, in  Attachment  Laws,  generally  hnplica 
as  established  abode,  fixed  permanently  for  a 
time,  for  business  or  other  purposes,  altbongh 
there  may  be  an  intent  existing  all  Che  while  to 
return  to  the  tme  domicil.'* 

These  cases  show  that,  within  the  meaning 
f)f  the  Statutes  regulating  attachments  against 
the  property  of  debtors,  as  well  as  those  regu- 
lating arrests  on  civil  process  for  debts,  it  was 
the  actual  residence  of  the  defendant,  and  not 
his  domicil,  that  determined  the  rights  of  the 
parties. 

A  like  constmcUon  appean  to  have  been 
given,  or  assumed,  by  the  courts  of  New  York 
m  regard  to  similar  words  in  that  clause  of  its 
Statute  of  Limitations  which  provides  that  if, 
after  the  cause  of  action  shall  have  accrued, 
the  defendant  shall  "depart  from  and  reside 
out  of  the  State,  the  time  of  his  abeenoe"  shall 
not  be  includ«l  In  the  period  of  limitation. 
The  Sopreme  Court  of  the  State,  discussing 
that- proTtaioD,  said:  "The  ezprcssiona  'and 
reside  out  of  the  State*  and  'the  time  of  his 
absence'  hare  the  same  meaning;  they  are  cor- 
relative expressions.  So  that  while  the  defend- 
ant in  this  case  resided  out  of,  he  was  absent 
from,  the  State,  and  accordingly,  until  he 
again  became  a  resident  of  the  State,  the  sos- 
pension  of  the  oparatton  of  the  Statute  contin- 
ued." BttTTOudat  T.  Stoomer,  B  Denio,  682, 
535.  It  was  held  in  tfaat  case,  as  well  as  in  two 
later  and  well  considered  opinions,  the  one  of 
the  Superior  Court  of  the  City  of  New  York; 
delivered  by  Mr.  Jvttie*  Duer,  and  the  othw 
of  the  court  of  appeals,  dellTered  by  i/ui^ 
Selden,  that  where  a  defendant,  after  ue  cause 
of  action  accrued  against  him,  departed  from 
[3591  and  resided  out  of  the  State  sereral  times,  re- 
tomlaf  tothsBtalelDtheintamBlncpettodi, 


all  the  times  of  absence  or  nonresidence  were 
to  be  added  together  and  deducted  from  the 
term  of  limitation.  Jbrtf  v.  Babeoek,  2  San^lf. 
S18,  627, 531;  CoU,  T.  Jmup,  10  N.  Y.  S6, 104. 
107.  In  each  of  those  three  cases  it  was  not 
alleged  or  contended,  and  could  not  be  Inferred 
from  any  language  In  the  pleadings,  or  in  tli» 
opinion,  that  the  defendant  changed  his  domi- 
cfl upon  each  departure  and  return.  To  tb* 
same  effect  to  SatU}  ihaaitt  t.  AhereromMe,  23 
Blatcbf.  808.  And,  in  a  very  recent  case,  tha 
court  of  appeals  said:  "The  law  gives  a  crcd* 
itor  six  rears'  coutinued  presence  of  his  debtor 
within  the  State  after  the  cause  of  action  baa 
accrued."  Engel  v.  Fiachm;  103  N.  Y.  400, 
404,  8  CenL  Rep.  303. 

To  give  a  different  meaning  to  the  word 
"residence,"  or  "resident,"  or  "reside"  in  that 
clause  of  the  New  York  Statute  of  Limilatiooa 
which  relates  to  plaintiffs,  from  that  which  the 
courts  of  the  State  have  given  it  In  that  clause 
of  the  same  Stitute  which  relatea  to  defend- 
ants, as  well  as  in  various  statutes  of  the  State 
on  other  subjects,  would  produce  much  couf  a* 
lion. 

AssumlnSi  without  deddlni^.  that  the  testi- 
mony Iniroduced  for  the  plaintiff  in  the  present 
case  would  warrant  the  Impression  that  he  had 
obtained  a  domicil  in  the  State  of  New  York 
by  virtue  of  his  wifeand  family,  with  his  eon- 
sent,  having  made  their  home  in  that  State, 
there  to  nothing  in  the  evidence  which  had  the 
slightest  tendency  to  show  that  hto  own  actual 
residence  was  in  the  State  of  New  York  to^ 
many  yeara  prior  to  his  going  there  from  St. 
Louis  In  December,  1888. 

To  illustrate  by  referring  to  other  statutes, 
let  us  suppose  that  the  plaintiff,  while  en^ged 
In  business  in  St.  Lonto,  had  brought  this  ac- 
tion In  the  Supreme  Court  of  New  York,  im- 
mediately after  his  family  took  up  that.'  real* 
deoce  in  Brooklyn.  Could  he  not  have  been 
compelled  to  give  security  for  costs,  under  seo 
tion  8368  of  the  Code  of  Civil  Procedure,  1 360] 
which  declares  that  "the  defendant,  in  an  ac- 
tion brought  In  a  court  of  record,  may  require 
security  for  costo  to  be  given,  .  .  .  where 
the  plaintiff  was,  when  the  action  was  com- 
menced, ...  a  person  residing  without 
the  State."  Or,  If  the  defendant  In  thto  action 
had,  within  the  same  period,  brought,  in  one 
of  the  courts  of  New  York,  a  suit  against  the 
present  plsintiff,  upon  a  cause  of  action,  for 
an  "injuTy  to  personal  property,  in  consequence 
of  nagllcencn,"  it  could  not  be  doubted,  in 
Tiew  of  ue  decMona  hoetofore  dted,  that  ao 
attachment  could  hare  been  sued  out,  and  sua* 
talned,  und^  sections  635  and  686  of  the  Code, 
which  provide  that  a  warrant  of  attachment 
against  the  property  of  one  or  more  defendants 
In  such  an  action  may  be  granted  upon  the  ap- 
plication <tf  the  blaintiff,  where  It  appears  by 
affidavit  "Hut  tbe  defendant  to  ...  not 
a  resident  of  the  State."  Could  Penfleld.  to 
the  last  case  supposed,  have  been  deemed  a  noa- 
resident  of  New  York,  when  sued  for  "an  In- 
Jury  to  personal  property  in  consequence  of 
negligence,"  and  under  the  aame  facts  be  re- 

Srded  as  a  resident  of  New  Yorit  If  he  sued 
a  same  par^  "for  a  personal  Injury  resulting 
from  oegngencB?"  Could  he  be  deemed  area* 
ident  of  tlw  Btate  for  the  purpose  of  bringing 
thto  mUIod,  tnunadialalj  after  hto  family 
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leached  Brooklyn,  ud  a  nonre^ent  if  tbe 
Railroad  CompaD j  had,  at  the  same  Utne,  sued 
him  tu  New  York,  and  taken  out  an  attach- 
ment against  his  propcrtv?  Tbe  answer  to 
these  questioDs  sugKests  that,  in  view  of  the 
oourse  of  decisions  in  New  Tork,  the  plaintiff 
rctaininff  bis  residence  for  purposes  of  busi- 
ness In  St.  Louifi,  did  not  become  a  reaideot  of 
Mew  Tork,  witliio  tbe  meaning  of  section  300, 
until  he  cb&nged  his  actual  residence  to  that 
State.  If  be  bad,  before  the  expiration  of  tbe 
period  limited  by  tbe  law  of  Tennessee,  quit- 
ted bis  residence  in  Missouri  and  joined  bis 
family  in  New  Tork  for  tbe  purpose  of  mak- 
ing tbe  latter  State  his  residence  in  fact,  be 
would  have  been  entitled  to  bring  bis  action 
within  the  period  fixed  by  the  laws  of  New 
Tork  for  tbe  commencement  of  actiona  like 
this  by  one  who  is  a  resident  of  that  State  when 
the  cause  of  action  accrues. 

As  under  the  evidence  tbe  jury  oould  not, 
by  any  reasonable  inference  from  the  proof, 
I  sail        found  Uiat  the  plaintiff  became  himself  a 
'       'resident  of  New  Tork  within  a  year  after  the 
cause  of  action  accrued,  the  Instruction  to  find 
for  the  defendant  waa  righL 
Jvdffmtnt  affirmed. 


1 361]  J.  P.  CLOUGH,  President  of  the  CocnciL 

OF  THE  FiFTEBMTH  SESflrOK  OT  THB  LSO- 
IBLATURB  or  IDA«>  TeBBTTOBT.  Afpt., 
«. 

E.  J.  CURTIS.  Secretary  of  Idaho  Terrt 

TOBT. 

H.  Z.  BURKHART,  Speaker  of  tbe  Housn 

or- RKPHEflENTATTTEB  OP  THB  FIFTEENTH 
SbbSION  of  THB  LEOIBLATimB  OP 

Idaho  Tebritort,  Appt., 

V. 

0.  B.  REED,  Chief  Clerk  of  the  House 
OF  Represent  ATI  tbs,  bt  al. 

48eeS.O.  Beporter^  ed.  SU-Sn.) 

Idaho  Suprtme  Court,  juritdietion  qf—LMMoh 
ture  of  lda3u>— federal  quuHon — autnority 
exereiud  under  United  Utata—Tnandamui  to 
correct  rteorda  <^  LegiUature—potoer  of  court 
to  determine  xcMther  Legi^tvre  it  lattfitUj/ 
eonttitvied. 

L  Tbe  Supreme  OOitrt  of  Xdabo  Territoiir  bas 
orlglDal  JuiiadlotlDD  to  Issue  vrlta  at  mandate, 
revtew,  proUblUon,  habeas  oorpus,  and  all  writs 
neoeesarr  to  tbe  exerolae  of  Ita  appellate  Jurls- 
oiotion. 

H  Tbo  Legislature  of  Idaho  baa  power  to  oonier 
■uch  Jurisdiction  on  that  oourt.  Seo.  1910,  U.  B. 
Bev.  Stat,,  does  not  forbid  the  eonferringof  such 
Jurisdiction. 

H  A  mandamus  laaued  upon  the  ground  that 
bodies  of  persona  claimed,  but  wlUiout  rlsht,  to 
t)e,  reepectlTelr.  tbe  lawful  Council  and  House 
of  RepreaentatlTea  of  such  Terrltorr,  usurped 
tbe  legislative  power  conferred  by  Oongresa  up- 
on tbe  LeglaUUve  Assembly  of  the  Territory  and 


Horn— TPhenmofidUmw  lea  taHs.  See  iieCe  to 
M*Cluor  T.  SUIlmao,  4:  SOS. 

^  to  fMndofflUi  lo  control  Utferlor  vmrtt;  diaer*. 
tion,-aee  noTs  to  Ex  ports  Morgan.  Bh  UL 
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pused  enaotmenta  purporting  to  be  laws  of  such 
Territory,  draws  In  question  the  lawful  existence 
of  those  bodies  as  such  Council  and  Hou^e  of 
Repreeentatlvee,  and  tbe  validity  of  the  author* 
Ity  which  they  have  assumed  to  exercise  under 
tbe  United  States. 

4.  A  court,  by  means  Of  writs  Of  mandamus  oper> 
atlnir  upon  the  oIDcers  of  legislative  twdiea,  osd- 
not  make  up  the  records  of  the  prooeediaga  of 
those  bodies,  or  oause  alterations  to  be  made  In 
such  records  as  prepared  by  the  Offloer  whose 
duty  It  waa  to  prepare  them. 

5.  The  court.  In  a  case  tlut  does  not  involve  the 
private  rights  ot  litigants,  cannot  bo  required  to 
determine  whether  or  not  particular  iKMlles  of 
persons  constituted  a  lawful  Legislative  Assem* 
bly. 

[Nos.  1IS8,  1184.] 
Argued  Jan.  h,  fS,  1890.    Decided  March  17, 
1890. 

APPEALS  from  Judgments  of  tbe  Supreme 
Court  of  the  Territory  of  Idaho  sustaining 
demurrers  to  writs  of  mandamus.  AffirmeJ. 
The  facts  are  stated  in  tbe  opinion. 
Meura.  Arthur  Brown  and  I^ttl«ton 
Price,  for  appellnnts: 

The  judiciary  baa  the  power  to  pass  upon 
(he  legality  of  each  of  the  other  branches  of 
the  (Tovemment. 

Kilboum  t.  T/tompton,  108  U.  S.  199  (20: 869)} 
AtraAotn  t.  MarriMtey,  14  Gray,  296. 

A  court  will,  by  mandamus,  correct  tbe 
most  solemn  records,  and  require  the  miQiste> 
rial  officers  charged  with  them  to  certify  lo  tbe 
truth  in  making  them,  and,  if  improperly 
made,  to  correct  them. 

mu  Qoodtoin,  56  N.  H.  441;  Wiie  v. 
Bigger,  79  Va.  S69:  Smith  t.  Moore,  88  Conn. 
105;  FarrM  £ino,  41  Coon.  448;  J)ovgta§ 
County  Road  Co.  v.  Bouglat  County,  6  Or.  873; 
State  V.  Wltittet,  61  Wis.  852;  Pom.  Eq.  871, 
note;  2  Wbart.  Ev.  983;  Qvyer  v.  Figgina,  87 
Iowa.  S18;  Chapman  t.  Eurd,  67  III.  284: 
BOl  V.  Pike,  58  N.  H.  478  EaU  t.  Summeri- 
teorth,  89  N.  H.  Sll. 

Where  there  are  two  Houses,  each  claiming 
to  he  tbe  rightful  one,  if  It  Is  necessary,  for  tbe 

f>roper  delerminallon  of  the  validity  of  tbe 
aw8,to  say  which  House  was  rightfully  elecled, 
tbe  court  may  do  it. 

Juttiee'a  Antuser,  70  He.  608;  Prince  v. 
Sfa'rtjn,  71  Me.  361;  Lamb  v.  Lynd.  44  Pa.  836. 

Tbe  presiding  officer  bas  tbe  right,  and  it  ia 
bla  duty,  when  the  time  arises,  to  adjourn  the 
legislative  body,  without  motioo  nom  that 
body. 

Rules  of  Prac.  House  of  Rep.  374;  Journal 
4dth  Cong.  887;  Jefferson's  Manual,  183: 
Cushing's  Manual,  g  527;  Cusbing,  I^w  Leg, 
Aseem.  g§  290,  818;  EUl  t.  Goodwin,  56  N. 

a  441. 

The  recording  officer  nmat  be  goTemed  and 
controlled  by  tbie  presiding  officer. 

BeUy.  Pike,  5877.  H.  &i. 

In  matters  ot  public  Importance,  and  con 
ceming  the  public  alike,  ^y  citizens  may 
initiate  proceedings  In  mandamus,:  and  ijo 
plaintiff  or  applicant  In  the  suit. 

High,  Ex.  Leg.  Rem.  6g  481-488;  Union 
Pm.  B.  Co.  t.  EaU.  91  t7  B.  854  (28:  432); 
SaU  V.  Utuon  Pae.  B.  Co.  8  Dill.  021. 

Mandamufl  will  lie  against  cirf)inetofflcen. 

KendaU  v.  ff,  &  87  U.  S.  IS  Pet.  6()S  :3s 
1214). 
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The  court  had  authoritr  to  iastie  the  man- 
damus. 

U.  8.  T.  Sehvn,  102  U.  B.  803  (26: 170);  £^ 
K*T.  Brittol  Couvty,  2  Gray,  871,  375;  New 
Orlean$,  M.  A  T.  R.  Co.  v.  Mist.  112  U.  8. 17 
«8:  620);  PeopU  t.  Sehiellnn.  95  N.  Y.  124; 
U.  8.  V.  Pereheman,^\J.  8.  7  Pet.  74(8:  fil3): 
Harrington  v.  /fo//iT,  111  U.  S.  796  (28  :  602); 
V.  8.  T.  (7«nrt,  70  U.  3.  3  Wall.  766  (18:  216j. 

Mr.  a,  A.  Jenka.  for  appellees; 

Tbe  existcoce  and  terms  of  a  public  law  are 
not  issuable.  The  courta  may  determiae 
whether  a  law  exists. 

Gardner  v.  ColUeior.  78  U.  8.  6  Wall.  489 
(18:  890);  WatkinB  v.  Holman,  41  U,  S.  16  Pet. 
25  (10:  873):  1  PbilHps,  Ev.  425,  note;  People 
T.  llighicay  Comrt.  54  N.  T.  276,  279;  Prople 
V.  Detelin,  88  N.  Y.  279,  280,  281;  F/etelierv. 
I'eck,  10  U.  8.  6  Craocli.  131  (3:  176);  Sher- 
man V.  Story,  30  Cal.  253. 
Tbe  legislative  journal  imports  absolute  verity. 

Ryan  v.  Lynch.  68  IIL  160;  Spangler  r. 
Jac"f'y,  14  111.  £97;  Divieion  of  Howard  Vounty. 
15  Kan.  211,  214;  South  Ottawa  v.  Perkins,  94 
U.  S.  200.277  (24:  154.  1611;  Gardner  v.  Bar- 
ney, Td  U.  8.  6  Wall.  511  (18:  893):  Pbtt  T. 
SendaU  County,  109  U.  8.  667  {36:  1204). 

A  miiodnraus  docs  not  confer  power  upon 
those  to  whom  it  is  directed. 

U.  8.  T.  Clark.  95  U.  S.  773  (24  :  546);  Car- 
roll  County  v.  U.  8.  85  U.  S.  18  Wall.  77  (31: 
778);  v.  8.  v.  Maeon  County,  99  U.  8.  691  (25: 
8S3);  Ex  parte  Rotcland,  104  U.  S.  612  (26: 
8iM);  High,  Ex.  Leir.  Rem.  §  32;  Secretary  v. 
MfOannhan,  76  iH  S.  9  Wall.  298,  313(19: 
679,  583);  O.  8.  v.  Boutwell.  84  U.  8.  17  Wall. 
604  {21:  721);  Com.  v.  Colley  Tiop.  29  Pa.  121. 

It  will  not  be  granted  to  undo  an  actalready 
done. 

Exparte  Burtia.  103  U.  8.  238(26: 851);  Max- 
wtlv.  Button,  2  Utiih.  599;  Short,  Informa- 
Hon.  250;  I^opU  v.  Rcardon,  49  Ilun.  425. 

Vi^'nutof  legal  remedy  does  not  give  the  right. 

High.  Ex.  Lep.  lleni.  g  19,  noU,  g  154,  note. 

The  writ  will  not  be  allowed  in  cnaes  in- 
volving distinctly  questions  of  law  and  fact, 
nor  wherein  tbe  action  invoked  involves  Judg- 
ment and  discretion. 

U.  S.  v.  Omre.  72  U.  8.  5  WalL  S63.  568 
(18:  692,  693);  Attala  County  v.  Grant,  9 
Smedea  A  M.  77.  47  Am.  Dec.  104. 

The  writ  must  be  issued  upon  affldavlt  on 
application  of  partv  bcneficinlly  interested. 

People  V.  Oldi,  8'  Cal.  137;  PeopU  v.  T}iomp- 
tan.  25  Barb.  73;  Peo^  v.  Greene  County,  13 
Barb.  317;  Uigb.  Ex.  Leg.  Rem.  ^  83. 

Tlie  Su  preuie  Court  of  Idaho  had  no  original 
jurisdiction. 

Cnnis,  Jurisdiction  of  U.  S. Courts,  92;  Rigfjs 
V.  Johnson  County,  73  U.  8.  6  Wall.  166  (18: 
7CH). 

Tbe  granting  or  refusal  of  a  mandamus  ia 
discretionary. 

Union  P.  B.  Co.  y.  Hall,  91  tJ.  S.  354  (23: 
432);  Ball  v.  Lappius,  8  Or.  66;  State  v. 
Graeey,  II  Nev.  233;  McClung  v.  i^lliman,  19 
V.  8.  6  Wheat.  698  (5:  340);  A'cbratka  v.  Lock- 
uood,  70  U.  8.  S  Wall.  239  (18:  48). 

The  Supreme  Court  of  Idaho  bad  no  juris- 
diction to  amend  or  purge  the  journal  of  the 
House  of  Representatives. 

iOaU  T.  Smith,  4  West.  Rep.  101,  44  Ohio 
Be  M8i  ataU  T.  MoffiU,  6  Ohio,  868,  S64; 


KoeMer  v.  HSl,  60  Iowa,  546;  Re  Sobertt,  5 
Colo.  525,  628:  Cooley,  Const.  Lim.  (5tb  ed.) 
163,  note  t7;  Territory  v.  Clayton  (Utah)  18 
P«c.  Rep.  628,  629;  Turley  v.  Logan  C-unty, 
17  III.  151;  South  OUaaa  v.  Perkint,  94  U.  S. 
264  (34:  156). 

The  court  will  take  judicial  notice  of  all 
facts  that  bear  upon  the  existence  of  tbe  »'tat- 
ute,  and  deride  whether  such  a  law  e^risls. 

Dwarris,  Stat.  467;  1  Kent,  Com.  400:  Scdg. 
Stat,  and  Const.  Law,  84;  4  Coke,  Inst.  26;  6 
Coke,  Inst.  28;  Gardner  f.  Barney,  73  U.  S. 
6  Wall.  499,  511  (18:  890,  883);  Hherman  r. 
Story.  30  Cal.  253.' 

Mr.  Justice  Harlan  delivered  the  opinion 
of  the  court: 

These  cases  depend  upon  the  same  principles 
of  law,  and  will  be  considered  together. 

It  appears  from  the  record  of  tbe  first  one 
(No.  1133)  that  upon  the  petition  of  the  appel- 
lant to  the  Supreme  Court  of  the  Territory  of  [3621 
Idaho,  an  allernntive  writ  of  mandaniuR  waa 
issued,  slatingsubstantinlly  tbe  following  facts: 
The  appellant  was  and  is  the  president  of  tbe 
Council  of  tbe  I5th  session  of  the  Le^slature 
of  Idaho,  and  tbe  appellee  la  tbe  secretary  of 
that  Territory.  On  the  60(h  day  of  that  ses- 
sion, February  7,  1889,  the  Council  contin- 
ued in  session  until  midnight,  and  thereafter 
until  about  oneo'clockof  the  succeeding  morn- 
ing. About  the  latter  hour  in  the  morning  of 
tbe  8tb  day  of  February,  1889,  a  communica- 
tion was  received  from  the  cbief  clerk  of  the 
House  of  Representatives,  announcing  tbnt  that 
body  had  elected  one  George  P.  Wbeoler  aa 
speaker  pro  tern.  The  petitioner  declined  to 
receive  that  message  as  a  message  from  the 
House,  for  the  reason  that  the  latter  body  had 
no  authority  to  elect  aspeakcr  after  tlie expira- 
tion of  tbe  sixty  days  prescribed  for  the  session 
by  tbe  Act  of  Congress;  and  the  petitioner,  as 
president  of  the  Council,  announced  to  that 
body  and  declared  "that,  because  the  hour  of 
12  o'clock  and  after  bad  arrived,  and  tbe  time 
had  elapsed  in  which  tbe  said  Legislature  waa 
permitted  to  transact  businesa,  ttacrefore  the 
said  Council  was  adjourned  without  day.**  He 
then  inquired  of  tbe  chief  clerk  if  tbe  adjourn- 
ment was  recorded  in  the  minutes  of  tbe  pro- 
ceedings of  tbe  seRsiop,  and  received  from  him 
the  reply  that  it  was.  Tbe  Council  then  dis- 
persed, and  tlie  petitioner  and  some  of  the 
members  left  tbe  room,  after  which  other  mem- 
bers pretended  to  reorganiKe  the  Council,  and 
to  elect  one  8.  F.  Taylor  president  pro  tern. 
thereof,  and  to  elect  other  officers  of  the  Coun- 
cil, and  also  assumed  to  transact  legislative 
business,  unssing  enactments  which  tbe  persons, 
so  prctenain^  to  be  a  legislature,  claimed  were 
Acts  of  tbe  Legislature  of  the  15th  session  of 
tbe  Territory.  Seventeen  Acts  were  ao  passed 
after  the  time  had  expired  for  holding  tbe  aes- 
sion  of  the  Legislature. 

Tbe  writ  also  stated  that  in  making  up  s  rec- 
ord of  tbe  sixtieth  day  of  the  legislative se8.iion 
the  clerk  did  not  thereafter  show  himlhesame: 
and  petitioner  never  saw,  until  after  the  clerk 
had  filed  with  E.  J.  Curtis,  tbe  secretary  of  tbe 
Territory,  certain  papeia  which  he  daimed 
were  tbe  proceedings  of  tbe  aixtletkday  of  the 
session  of  the  C!ouncil,  but  wblch.  In  fact,  were  (3691 
a  false  and  fletitiona  accoont  of  those  procecd- 

1MU.8. 


Digitized  by  Google 


1689. 


Glougb  7.  Cdrtii. 


W1-87S 


logs,  rigned  bj  8.  F.  Taylor,  and  not  eigaed  br 

EetitiODcr,  preudeot  of  the  Council,  as  required 
y  its  rules  and  practice.  Tbe  petitioner  found 
tunt  a  pari  of  tbe  mioutcs  or  records  bad  been 
cut  out,  and  that  there  were  three  stubs  of 
leavrs  which  had  been  a  part  of  tbe  former  pro- 
ceediDcs  of  the  records  or  miDutcs  of  said  ses- 
sion. The  part  of  the  minutes  reciliog  that  tbe 
president  of  the  Council  declared  tbe  session 
adjourned,  and  bis  reasons  Ibcrefor,  had  heen 
cut  out  and  were  omitted  from  the  minutes  as 
filed  with  the  secretary  of  tbe  Territory. 

On  the  Hthof  February,  1889,  tbe  petitioner, 
as  tlie  preKideDt  of  the  Council,  called  the  at- 
tention of  the  sccretnry  of  tbe  Territory  to  said 
cut  leaves,  staling  to  blm  tbe  proceedings  that 
should  have  appeared  therein,  and  handed  to 
him  a  report  thereof  as  they  actually  occurred, 
dfrnncdio^  that  tbe  sarre  be  incorporated  with 
the  pi'ocecdinEs  of  the  Legislature,  and  record- 
ed as  a  part  of  tbe  proceedings  of  the  Council. 
The  defendant,  Edward  J.  Curtis,  declined  to 
record  tbe  adjournment  proceedings  as  a  part 
of  ibe  proceedingsof  the  Legislature.  The  pe- 
titioner then  and  there  demanded  that  tbe  re- 
port as  furnished  by  him  be  certilSed  to  Confess 
as  pnrt  of  tbe  proceedings  of  the  Legislature  of 
Idaho  for  tbe  mteentli  session.  But  defendant 
refused  to  report  the  said  adjouromcDt  as  a 
part  of  tbe  proceedings.  The  petitioner,  after 
Laving  slated  and  certiiied  to  bim,  as  secretarr 
of  the  Territory,  that  all  of  the  alleged  proceed- 
ings, wherein  it  was  stated  that  S.  F.  Taylor 
wa-s  president  pro  (CTi.,  were  had  after  the  hour 
of  12  o'clock,  and  after  theadjournmeot  of  tbe 
Council  by  the  president  thereof,  demanded 
that  the  subsequent  proceedings  and  pretended 
legislation  be  not  recorded  as  a  part  of  tbe  pro- 
ceedings of  the  Legislature;  and,  if  already  re- 
corded, that  tbe  same  be  expunged  from  tbe 
record  of  the  proceedings  of  the  16th  session  of 
tbe  Legislature;  all  of  wbicb  the  secretary  de- 
clined to  do,  and  he  still  declines  to  treat  tbe 
proceedings  and  Acta  siimed  by  8.  F.  Taylor, 
president  pro  tern.,  as  null  and  void,  and  threat- 
ens to  certify  tbem  to  Congiem  as  a  part  of  tbe 
proceedings  of  the  CouQciK 
[364]  The  record  In  tbe  second  case  (No.  1134) 
•bows  -that  upon  the  petition  of  U.  Z.  Burk- 
bart,  speaker  of  tbe  Houde  of  Representatives 
of  Idaho  Territory,  13tb  seaaion,  an  alternative 
writ  of  mandamus  was  Issued  i^inst  Charles 
H.  Reed,  chief  clerk  of  that  body,  and  Edward 
J.  Curtis,  secretary  of  the  Territory,  alleging 
the  following  facts: 

Tbe  defendant  Reed,  as  sucb  chief  clerk,  bas 
Id  bis  possession  tbe  minutes  of  the  proceedings 
of  tbe  last  day  of  tbe  session  of  the  House  of 
Representatives,  which  minutes  have  been  read 
and  approved  by  that  body,  and  so  declared  to 
tt  then  and  there  by  tbe  speaker  on  tbe  lastday 
of  such  session.  Thereafter  tbe  speaker  asked 
tbe  clerk  if  there  was  any  further  business  be- 
fore the  bouse,  and  tbe  latter  replied  there  was 
none.  After  tbe  hour  of  12  o'clock  midnight 
of  the  7tb  day  of  February,  1889,  being  tbe  60th 
and  last  day  of  the  seasion,  the  plaintiff,  as 
speaker  and  acting  as  sucb,  announced  that  tbe 
time  bad  arriTed  when  bv  tbe  Act  of  Congress 
ibe  session  closed  by  limitation  of  time,  and  de- 
clared the  House  adjourned  rine  die.  To  that 
announcement  thoe  was  no  dissoit  by  tbe 
House  or  Xif  any  membsr  themtf,  bat  ul  ac- 
U4  D.  S. 


quiesccd  therein,  and  the  speaker,  acting  as 
such,  actually  adjourned  tbe  House  after  tbe 
hour  of  12  o'clock  at  night  of  the  OOth  day  of 
tbe  session.  Upon  such  adjournment  he  and 
a  portion  of  tbe  representatives  left  tbe  assem- 
bly room,  and  thereafter  seveml  members  of 
the  Legislature  elected  a  speaker  and  assumed 
to  pass  Acts  and  to  perform  tbe  duties  of  tbe 
House. 

Tbe  writ  in  this  case  also  states  tbat  It  was 
and  Is  the  duty  of  tbe  defendant  Reed,  as  chief 
clerk,  to  make  and  keep  correct  and  true  uiiu- 
utes  of  the  doings  and  proceedings  of  tbe 
House,  and  upon  their  approval  by  tbe  speaker 
it  is  bis  custom  and  duty  to  sisn  tbe  same  as 
spe.iker.  But  Reed  wrongfully  and  fraudu- 
lently falsified  said  record  of  the  minutes  of  the 
House  on  Its  last  day's  scs-sion,  and  took  from 
and  kept  out  of  the  minutes  the  fact  that  the 
speaker  bad  tbem  read  and  approved,  aud  de- 
clared tbe  same  duly  approved,  and  tbat  tbe 
speaker  asked  tbe  clerk  if  there  was  auv  fur- 
ther business,  to  wbicb  tbe  latter  replied  that 
there  was  none,  and  tbnt  tbe  speaker  declared 
the  House  adjourned  without  day,  according 
to  the  laws  of  tbe  United  Stales,  the  time  for 
tbe  limit  of  Ibe  session  having  expired.  He 
wrongly  and  falsely  put  into  tbe  minutes  of 
tbe  last  day's  session  tbe  statement  that,  pend- 
ing tbe  reading  of  tbe  journal,  tbe  speaker  left 
tbe  chidr  and  went  out  of  tbe  House,  when,  in 
fact,  he  did  not  leave  the  House  until  after  its 
final  adjournment.  The  defendant  Reed  also 
neglected  and  refused  to  allow  the  speaker  to 
iDspect.  revise,  approve  or  sign  tlie  minutes, 
and  obtained  the  signature  thereto  of  one 
George  P.  Wbeeler,  a  member  of  tbe  Legisla- 
ture, who  was  neither  tbe  speaker  nor  the  ac- 
tual speaker  pro  tern,  of  tbe  House.  He  filed 
with  tbe  defendant  Curtis,  secretary  of  tlie 
Territory,  said  falsified  minutes  as  the  true 
minutes  of  tbe  last  day's  session,  altliougb  the 
same,  as  the  defendant  Curtis  kuows,  were  not 
signed  by  the  speaker  as  tbe  law  and  custom 
require.  On  the  7tb  day  of  February,  18S9, 
demand  was  mode  by  Lyttleton  Price,  in  be- 
half of  the  speaker,  the  plaintiff  herein,  tbat 
Curtis  do  not  record  or  treat  the  proce«lings 
after  said  adjournment  as  the  proceedings  of 
tbe  House.  Yet  Curtis,  as  serrciary,  is  wrong- 
fully claiming  and  pretending  that  said  false 
and  incorrect  minutes  are  tbe  reai.  true  and 
correct  journals  and  minutes  of  tbe  House, 
and  is  threatening  to  continue  so  to  do,  aud  lo 
record  and  preserve  those  minutes  as  a  record 
of  the  proceedingsof  the  House  on  tbe  last  day 
of  its  15lh  session. 

These  are  the  essential  facts  disclosed  by  the 
alternative  writs  of  mandamus. 

By  the  writ  in  tbe  first  case  tbe  defendant 
Curtis  was  commanded  "to  record  the  said  re- 
port of  tbe  said  proceedines  of  the  said  Coun- 
cil, as  a  part  of  toe  proceedings  of  the  fifteenth 
session  of  tbe  Legislature  of  Idaho  Territory," 
and  "to  expunge  from  tbe  records  of  tbe  said 
sixtieth  day  of  tbe  session  all  the  proceedings 
assumed  to  have  been  done  while  S.  F.  Taylor 
is  alleged  to  be  president  of  tbe  Council,  and 
to  stri^  fn»n  tbe  flies  and  records  of  tbe  laws 
of  Idaho  those  pretended  Acts  of  legislation 
signed  by  6.  F.  Taylor  as  preddeot  of  the 
(x»uncil,  or  show  cause,"  etc. 

Tbe  writ  in  tbe  other  case  conunaDded  tbe 

M7 


Digitized  by  Google 


•n-87a 


Oct.  TBn^ 


f366]  defaidanta  "to  bring  such  mfoutea  and  pre- 
tended  minutes  and  journal  of  Mid  House  of 
Represent  aiives  Into  court,  that  tlie  same  may 
be  corrected  so  as  to  state  the  facts,  and  that 
laid  Charles  H.  Reed  correct  the  same  in  ac- 
cordance vith  the  facts,  so  that  it  may  appear 
In  the  proper  place  in  the  minutes  that  said 
speaker  asked  Uie  clerk  if  there  was  any  fur- 
ther bushiess  before  the  House,  and  that  the 
clerk  said  there  was  not.  and  that  thereupon 
the  minutes  were  read  and  approved,  and 
that  thereupon,  it  then  being  13  o'clock  mid- 
night, the  said  speaker  announced  to  the 
House  that,  the  time  having  arrived  when  the 
session  must  close  sccording  to  the  law  of  Cod- 
sreui.  be  therefore  now  declared  the  House  ad- 
journed tine  die,  and  that  to  the  aaid  announce- 
ment of  the  expiration  of  the  time  of  the  session 
there  was  no  dissent,  and  that  to  the  saif*  order 
of  final  adjournment  there  was  no  objection; 
and  tliat  in  every  way  and  manner  and  particu- 
lar said  Reed  make  said  minutes  correspond 
with  the  facts,  and  be  a  full,  true  and  com- 
plete record  of  said  laat  daj'a  aoalcHi  of  aidd 
House  of  Representatives,  and  be  nothing  other- 
wise; and  that,  after  being  so  corrected,  the 
laid  speaker,  H.  Z.  BurkbBrt,may  have  an  op- 
portunity to  sign  said  minutes  as  corrected; 
that  the  same  lie  returned  to  the  defendant 
Edward  J.  Curtis,  as  such  secretaiy,  or  that, 
failing  ao  to  do,"  cause  be  shown,  etc. 

In  cacb  case  there  was  a  demurrer  upon  tbeu 
grounds:  (1)  The  court  has  no  jurisdiction  of 
the  person  of  the  defendantor  of  the  subject  of 
the  proceeding.  (2)  The  plaintiff  has  no  legal 
capacity  to  sue.  (3)  The  petition  and  writ  do 
not  state  facts  sufficient  to  constitute  a  cause  of 
■ction  or  proceedings  of  this  kind.  (4)  The 
writ  ia  ambiguous  and  uncertain.  In  the  sec- 
ond cau  an  additional  ground  was  assigned  to 
the  effect  that  several  causes  of  action  were 
Improperly  united.  The  demurrers  were  all 
sustained,  and  the  applications  for  writs  of 
mandamus  denied. 

Certain  questions  of  jurisdiction  raised  by 
the  appellees  must  be  first  examined.  It  is  con- 
[368]  tended  them  that  ibe  Supreme  Court  of 
Idaho  has  no  original  jurisdiciioo,  and  that,  if 
It  had,  no  appeal  lies  from  its  judgment  in  this 
case.  Neither  of  these  propositions  arc  sound. 
The  Revised  Statutes  of  the  United  Stales  ex- 
pressly declare  that  tbe  jurisdiction,  both  ap- 
pellate and  original,  of  tbe  courts  of  Idaho 
^'iball  be  limited  by  law."  (ft  I860.  And  by 
section  8816  of  tbe  Revised  Statutes  of  Idaho 
it  is  provided  that  the  jurisdiction  of  tbe  Su- 
preme Court  of  that  Territory  shall  be  original 
and  appellate,  and  that  "its  original  jurisdic- 
tion extends  to  tbe  issuance  of  writs  of  man- 
dale,  review,  prohibition,  habeas  corpus  and 
•11  writs  oeceasan'  to  tbe  exerdse  of  Its  appel- 
late jurisdiction."  Of  the  power  of  tbe  Legis- 
lature of  Idaho  to  confer  original  Jurisdiction 
upon  tbe  Snpieme  Court  of  the  Territory  in 
such  cases,  there  can  be  no  doubt.  Its  power 
extends  to  all  rightful  ftubjcf;t8  of  legislation  not 
(oconsistent  with  the  Constitution  and  laws  of 
the  United  States.  Rev.  Stat.  TI.  S.  %  1861. 
The  Jurisdiction  of  tbe  several  courts  of  the 
Territory  is  a  "rightful  subject  of  legislation, 
ud  the  above  provision  is  not  inconsistent 
with  tbe  Constitution  or  any  Act  of  Congress. 

It  Is  contended,  howerer,  that  the  iworision 
M8 


tbst  each  of  the  district  courts  in  certain  Ter- 
ritories, including  Idaho,  "shall  have  and  ex- 
ercise the  same  jurisdiction,  in  all  cases  srisinc 
under  tbe  Constitution  snd  laws  of  tbe  United 
States,  ss  is  vested  In  the  circuit  and  dbtrict 
courts  of  the  United  States"  (Rev.  Stat  U.  S. 
§  1910),  confers  original  jurisdiction,  in  caws 
of  that  character,  only  upon  tbe  territorial  dis- 
trict courts.  But  that  section  is  not  to  be  so 
Interpreted.  It  does  not  forUd  the  Legislature 
from  giving  original  jurisdiction  to  tbe  district 
courts  of  the  Territory  in  cases  other  than  those 
therein  named.  Accordingly,  by  tbe  Revised 
Statutes  of  Idaho  the  jurisdietion  of  the  district 
courts  of  the  Territory  is  extended  to  all  civil 
actions  for  relief  formerly  given  in  coijris  of 
equity;  In  which  the  subject  of  litigation  is  not 
capable  of  pecuniary  eaumation;  in  which  the 
subject  of  litigation  Is  capable  of  such  estima- 
tion, and  which  Involve  the  title  or  possession 
of  real  estate,  or  the  legality  of  any  tax,  unjust 
assessment,  toll  or  municipal  fine;  to  all  speaal 
proceedings;  to  the  issuing  of  writs  of  man- 
date, review,  probfbltloD,  fiabeas  corpus  and 
all  writs  necessary  to  the  exercise  of  Its  pow-  [369] 
ers,  and  to  the  trial  of  Indictments.  Rev.  Stat. 
Idaho,  g  8880.  Nor  does  section  1910  of  the 
Revised  Statutes  of  the  United  States  forbid  the 
Territorial  Legislature  from  conferring  original 
lurisdiction  upon  the  Supreme  Court  of  the 
Territory  In  cases  named  in  section  8816  of  tbe 
Revised  Statutes  of  Idaho,  although  such  case* 
may  depend  upon  questions  arising  under  the 
Constitution  or  taws  of  the  United  Slates.  If 
Congress  had  intended  to  roofer  upon  the  dis- 
trict courts  of  the  Territories  named  exclusive 
jurisdiction  in  tbe  class  of  esses  named  in  sec- 
tion 1910.  it  would  have  so  declared  in  express 
terms. 

This  puestion  has  been  adverted  to  because 
the  juriediction  of  tbls  court  to  review  tbe 
judgment  below  depends  upon  the  Inquiry 
whether  the  present  case  is  embraced  bv  sec- 
tion 3  of  the  Act  of  March  3, 1885,  authorizing 
this  court,  without  regard  to  tbe  sum  or  value 
in  dispute,  to  review  the  judgment  or  decree 
of  the  supreme  court  of  a  Territory,  in  any  case 
in  which  Is  drawn  In  question  the  validity  of 
an  authority  exercised  under  the  United  States. 
23  Stat  443,  chap.  356.  Do  the  cases  now  be- 
fore us  raise  any  question  as  to  the  validity  of 
an  authority  exercised  under  the  United  Statest 
We  are  of  opinion  that  they  do.  By  the  Re- 
Tlsed  Statutes  of  the  United  States,  tbe  legis- 
lative power  In  each  Territorr  Is  vested  in  tbe 
governor  snd  a  Letrislative  Assembly,  the  Ist- 
ter  to  consist  of  a  Council  sod  House  of  Repre- 
sentatives, g  1846.  Tbe  alternative  writ  of 
mandamus  proceeds  upon  tbe  ground  that  a 
body  of  persons  claimed,  but  without  right, 
to  be,  resmctlvely.  the  lawful  Council  and 
House  of  BeprescntatfTes  of  the  Territoiy, 
usurped  the  legisIaUve  power  conferred  by 
Congress  upon  the  Legislative  Assembly  of  the 
Territory,  and  passea  enactments  purporting 
to  be  laws  of  such  Territory.  In  each  case  is 
directly  drawn  In  question  tbe  lawful  existence 
of  thOBS  bodies  w  tbe  Council  and  House  of 
RepresentaUves  of  the  Territory,  and,  conse- 
quently, tbe  autboritv  whidi  they  have  as- 
sumed, ss  the  Legislative  Assembly  of  the  Ter- 
ritory, to  exerdse  under  the  United  States.  In 
this  respect  the  present  ease  differs  from  BaM- 
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more  A  P.  R  Oo.  t.  Bopkiiu,  180  U.  B. 
210,  225  [83:  906.  912],  upoo  writ  of  error 
f  nTni  to  BupTeme  Court  of  the  District  of  Col- 
■^'"J  umbis.  ID  that  case  ft  wai  he)d  that  tbe 
words  in  the  Act  of  Miircfa  S,  1885  (33  Stat. 
448,  cbap.  855),  the  validity  of  a  "statute  of  ur 
an  authority  exercised  ander  the  United  States," 
do  cot  embrace  a  case  which  depends  only  on 
a  judicial  coostniction  of  ao  Act  of  Congress, 
there  being  no  denial  of  the  power  of  Congress 
to  pass  the  Act,  or  of  tbe  right  to  eajor  what 
ever  privileges  are  grantecTby  it.  Toe  case 
now  t>efore  us  is  witoin  the  very  letter  of  tbe 
Act  of  1886  because  there  is  drawn  in  question 
tbe  validity  of  an  authority  exercised  under 
the  Dnited  States.  Claptonv.  Utah  Territory. 
182  U.  a  632.  637  [S3:  455,  466].  It  is  con- 
sequently OUT  duty  to  inquire  whether  tbe 
the  court  below  erred  in  wiLbboldiug  tbe  re- 
lief asked  by  tbe  petitioners. 

It  is  clear  that  such  relief  cannot  be  granted 
without  deciding  that  tbe  body  over  wbicb 
George  P.  Wheeler  presided  was  not  the  law- 
ful Bouse  of  Representativea;  that  the  one 
over  which  6.  F.  Tavlor  presided  was  not  tbe 
lawful  CouDcU;  ana  that  tbe  minutes  filed 
with  die  secretary  of  tbe  Territory,  purporting 
to  be  the  record  of  the  proceediugs  of  tbe  last 
day  of  tbe  fifteenth  session  of  the  Legislature, 
were  not  true  minutes  of  that  day's  session 
prior  to  its  legal  termination,  but  were,  in 
part,  minutes  at  tbe  proceedings  of  persons 
who  did  not  constitute  tbe  Ooancil  and  House 
of  Representatives  of  the  Territory.  Those 
fiKts  being  determined  In  favor  of  the  petition- 
era  the  court  Is,  in  effect,  asked  to  take  these 
minutes  into  Its  own  custody  or  under  its  con- 
trol; to  cause  them  to  be  corrected  in  accor- 
dance with  tbe  facts  as  alleged  by  the  petition- 
era  to  exist;  to  order  them,  after  being  thus 
cometed.  to  be  filed  in  the  ofBce  of  the  secre- 
tary of  the  Territory,  as  tbe  only  true  records 
of  the  l^s^slative  proceedings  in  question;  and 
to  require  that  ofBcer  to  expunge  from  tbe 
files  and  records  of  tbe  laws  of  the  Territory 
tbe  Acta  passed  while  Taylor  snd  Wheeler  as- 
sumed to  be  tbe  presiding  officers,  respec- 
tively, of  tbe  Council  ana  House  of  Repre- 
sentatives of  tbe  Territory.  And  this  relief, 
It  is  to  be  observed,  U  not  asked  bv  anyone 
claiming  to  have  a  beneficial  interest  in  defeat- 
ing or  in  suslaiaing  tbe  enactments  passed  by 
the  two  bodies  alfeged  to  have  usurped  tbe 
functions  of  a  legislative  assembly.  Rev.  Stet. 
Idaho,  g  497& 
13711  are  all  (tf  opinion  that  there  was  no 

error  fn  denyine  these  applications  for  writs  of 
mandamus.  We  have  not  been  referred  to  any 
adjudged  case  that  would  Justify  a  court  in 
giving  tbe  relief  asked  by  tbe  petitioners.  And 
we  do  not  suppose  that  such  a  case  can  be 
found  in  any  State  wboee  powers  of  govern- 
meot  are  distributed— as  Is  tbe  case  In  the  Ter- 
ritory of  Idaho— among  separate,  IndependeDt 
and  co-ordinate  departments,  tbe  legislative, 
the  executive  and  the  Judicial.  12  Stat.  808, 
chap.  97;  Rev.  Stat.  U.  6.  1841.  1846,  1907. 
"One  branch  of  the  govemment,"  this  court 
said  in  tbe  ainking  I^nd  Catet,  99  U.  8.  700. 
718  [26:  496, 001],  "cannot  encroach  on  tbe  do- 
main of  another  without  danger.  Tbe  safety 
of  our  institutions  dependa  In  no  small  degree 
on  a  strict  obMnrance  of  this  salutary  rule." 


It  Is  notone  of  tbe  functions  of  a  court  to  make 
up  tbe  rerords  of  the  proceedings  of  legislative 
bodies.  Nor  can  It  be  required.  In  a  case  not 
involving  the  private  interests  of  parties,  to  de- 
termine  whether  particular  bodfee,  assuming 
to  exercise  legislative  functions,  constitute  a 
lawful  Icfftslative  atvembly.  Such  a  queatioQ 
might  Indeed  arinc  in  a  suit  dependingupon  an 
enactment  passed  by  such  an  assembly.  And 
it  might  be  that,  in  a  cnw  of  that  character, 
and  under  some  circumstances,  the  court  would 
be  compelled  to  decide  wfaetber  such  an  enact- 
ment was  passed  by  a  legislature  having  legal 
authority  to  enact  laws.  How  far  in  tbe  decis* 
ion  of  such  a  question  the  Judiciary  would  be 
concluded  by  tbe  record  of  the  proceedings  of 
those  bodies,  deported  by  the  person  wnose 
duty  it  was  to  keep  It  witb  the  officer  desig- 
nated by  taw  as  its  custodian,  are  questions  we 
have  no  occasion  at  this  time  to  consider.  It 
is  sufficient  for  the  disposition  of  tbe  present 
case  to  say  that  the  court  below  properly  re- 
fused to  lay  its  hands  upon  what  purported  to 
be  the  record  of  tbe  proceedings  of  the  Legia- 
latlve  Assembly  of  Idaho,  In  the  custody  of  tbe 
secretary  of  that  Territory,  and  to  cause 
changes  or  alterations  to  be  therein  made. 

Tbe  cases  cited  bv  tbe  appellants  do  not  as- 
sert any  different  doctrines  in  respect  to  the 
power  of  tbe  courts  over  tbe  record  of  the  pro- 
ceedings of  a  co-ordinate  depariment  of  gov- 
ernment. They  ^<o  no  further  iban  to  assert 
the  rule  that  a  writ  of  mandamus,  where  there  [372] 
Ifl  no  other  adequate  remedy,  may  be  granted 
to  compel  inferior  tribunals,  corporations  and 
public  officers  or  agents  to  perform  purely  min- 
isterial duties,  in  respect  to  which  there  is  no 
discretion  to  be  exercised.  Rev.  Stat.  Idnbo, 
^  4977.  Such  cases  do  not  sustain  the  propo- 
sition that  tbe  Judiciary,  try  means  of  writs  of 
mandamus  operating  upon  the  officers  of  legls- 
lative  bodies,  may  supervise  the  making  up  of 
the  records  of  the  proceedings  of  those  bodies, 
or  cause  alterations  to  be  made  In  such  records 
as  prepared  by  the  officer  whose  duty  It  was  to 
prepare  Ihem.  Much  less  do  tbey  justify  the 
court,  in  a  case  that  does  not  involve  tbe  private 
rightsof  litimnts,to  determine  whether  partic- 
ular bodies  <n  persons  constituted  a  lawful  leg- 
islative assembly. 

Thejudgmtnt  >n  socA  earn  it  ^gbmucL 


W,  L.  THOMAS,  Police  Sergeant  of  the  ClTT  i^m^-. 

OF  RiCHMORO,  4^.|  ^  ' 

e. 

WILSON  LONEY. 

(See  B.  O.  Ae  Leney,  Beporteor's  ed.  Btt-9ni 

Notary  puHie,  .dtpotitient  htfar*,  in  cotUstted 
tUcHon  «f  mimlm  «f  Oomarm—tffo&r  €f 
United  Slatm  witneu  perjury  in  sueA  dip* 


Nora.— ZTte  oath  mutt  b«  lautfuttv  adminUttnA  by 
competent  autAorttv,  to  oonout  ^  perjury.  See 
note  toU.  S.  t.  Cmtts,  STi  ML 

When  hUMw  cerpw  wutu  trnue,  and  when  lUCi 
and  from  what  courtly  and  by  tsAot  fadget;  what 
uxty  IM  inquired  Mo  bywHt  of.  See  note  to  D.  8.  v, 
Hamllton,  1:  480. 

What  9u«ttoM  mav  he  comritterad  On  AebMis  eoi^ 
piia  SaaiicftstoSe9aitaG>rU,zr)  Ml 
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ScPBsara  Court  or  thb  Ubitbd  STATEfl* 


Oct.  Tbsm^ 


Mitim — offfnte  against  UnittdStaUt — can- 
not be  puitialied  bj/jtutice  of  thepcact—habeoM 

1.  A  DOtaiT  public,  or  other  officer  destgnated  bf 
ConpTeoe  to  take  depoattlona  la  case  of  a  contested 
eli-ciioD  of  a  member  of  the  House  of  Bopreseo- 
tatl\-ee  of  the  Uolted  States,  performs  tbls  f udo> 
tiOD  under  tiia  authority  of  CongresSt  and  not 
under  that  of  the  State. 

t.  T<MtlmoD7  taken  Ui  sucb  a  case  bj  deposltloQ 
befure  a  notary  publlOBtandsoD  the  8*me  ground 
asir  taken  befure  a  Judge  oroffloer  of  the  United 
Statcf. 

S.  A  witness  BO  giving  his  testimony  lu  such  acase 
tH  :io.'i>iintuble  fur  the  truth  of  his  testimony  to 

tin-  I'liited  St;it«*only. 
4.  Pc-rjiiry  cunimittcil  In  so  testifying  is  an  otTense 
air:iin^t  ttn-Unllc<i  State;  ami  within  thecxclnslve 
Jiiris-lictinii  of  Its  courts,  and  cannot  bo  punished 
In  the  coiiriM  of  the  StHte. 

One  who  is  In  custody  on  a  warrant  from  a  lus- 
lie.-!  of  the  pence  for  |>crjury  In  giving  his  deposi- 
ti'>ii  b«.-ti'ro  a  notary  public,  as  a  witness  in  a  case 
of  a  coiiu-stA-d  (•l<-ctiun  of  a  member  of  Congress, 
muy  he  dischnrtfod  on  writ  of  habeas  corpus  by 
tliu  Unltctl  States  circuit  court. 
9,  The  power  of  punt^^Uing  a  witness  for  testifying 
ful>ely  in  ajudk'iat  proctcOlntc  belongs  pecullurly 
to  tlic  government  in  wtiose  tribujala  thatpro- 
ceciling  is  iiH  I. 

[No.  1118.1 
Stibmitted  Jan.  21,1800.  Decided  March  gA,1890. 

4  Pri:.\L  from  a  judgment  of  tbe  Circuit 
a\  Court  of  tbe  UnmHl  Stales  for  tbe  Eastern 

iJistrif  t  of  Virpiuia  disrhar^^iofj  upon  habeas 
oor|iiif  Wilson  Loni*y  fiom  imprisonment  under 
a  Warrant  of  arrcsl  from  a  justice  of  the  peace 
of  ilic  City  of  Iticlimond,  Virginia,  upon  a 
coninlainl  rljareinir  him  with  perjury  in  giving 
bis  di'P'isiiion  a»  a  witness  before  a  notary  pub* 
He  of  Die  city  in  tbe  ciiKe  of  a  contesira  elcc- 
ti'in  of  a  momlwr  of  the  House  of  Iteprcacnta- 
tivcs  of  the  United  States,  Affirmed, 
Opiuion  below,  S&  Fed.  Rep.  lOl. 

Slatemont  by  Mr.  Jvstiee  Gray; 

This  was  a  writ  of  habeas  corpus,  granted 
upon  the  pelitinn  of  Wilson  Looey,  by  the 
circuit  court  of  the  United  States,  to  the  police 
serpeant  of  the  (;ity  of  Itichmond,  in  the  State 
of  Virpinin,  who  justilicti  his  detention  of  the 
pris'UHT  under  a  warranl  of  arrest  from  a  jus- 
tice of  the  peace  for  tliat  oily  upon  a  complaint 
charfcing  hmi  with  willful  perjury  committed 
on  February  3,  1889,  in  givinir  bi8  deposition 
as  a  witni'ss  before  a  notary  public  of  the  city 
in  the  case  (»f  a  contestc<l  election  of  a  member 
of  the  Hou!>c  of  Kepreseutalivcs  of  the  United 
States. 

1 373 1  Tlie  circuit  court  discharged  the  prisoner, 
upon  tbe  grouud  that  the  offense  charged 
agitiust  him  was  punishable  only  under  g  6992 
of  tbe  Revi.sc(l  Statutes,  aud  was  within  the 
ezclusive  cognizance  of  the  courts  of  the 
United  Slates.  38  Fed.  Rep.  101.  Tbe  re- 
ipondent  appealed  to  tbis  court. 

Wemv.  R.  A.  il^era,  Ai^Oen.  nf  Vir- 
ginia, and  J.  R.  Tucker  for  appellant. 

<lV'o  counsel  for  appi'llee.) 

Mr.  Justice  Grity  delivered  the  opinion  of 
the  court: 

By  tbe  Constituiion,  the  judicial  power  of 
•SO 


the  United  States  Is  vestal  Id  the  courts  of  tb« 

United  Stales.  Art.  8,  sec.  1.  By  tbe  stamtea 
of  the  United  States,  those  courts  have  juris- 
diction, exclusive  of  tbe  courts  of  tbe  several 
States,  of  "all  crimes  and  oftenaea  cognizable 
under  tbe  authority  of  the  United  Stales'*  (Rev. 
Btat.  §  711,  d.  1);  and  the  circuit  courts  of  tbe 
United  Stales  have  ezduslTe  cognizance  of  all 
such  crimes  and  offeoses.  except  where  other- 
wise provided  by  law.  the  principal  ezreption 
being  where  concurrent  jurisdiction  is  given  to 
tbe  district  courts  of  the  United  States  (Rev. 
Stat.  %  639,  cl.  20;  Act  of  August  13.  1888, 
chap.  866,  M>  2B  Stat.  434);  and  it  is  declared, 
by  way  of  greater  caution,  that  nothing  con- 
tained in  tbe  Crimes  Act  of  tbe  United  States 
"shall  be  held  to  take  away  or  impair  tbe 
jurisdiction  of  the  courts  of  the  several  Slates 
under  the  laws  thereof."   Rev.  St%t.  g  5328. 

Tbe  House  of  Representatives  of  the  United 
States  is  made  by  the  Conslitutioo  the  judge 
of  the  elections,  returns  and  qualifications  of 
its  own  members.    Art.  1,  sec.  S. 

Congress  bas  regulated  by  law  tbe  form  fa 
which  notice  of  a  contested  electiou  may  be 
given  and  answered,  and  the  time  and  manna* 
in  which  depositions  on  oath  of  witne&KS  in 
sucb  cases-may  be  taken  and  returned  to  tbe 
House  of  Representatives  by  a  judge  of  any 
court  of  the  United  Stales,  or  of  a  court  of 
record  of  any  State,  or  by  any  mayor  or  re- 
corder of  a  city,  or  by  any  register  in  bank- 
ruptcy or  notary  pubhc,  or.  If  tbe  parties  so  |374] 
agree,  by  any  oificer  autborized  to  take  dcposi- 
tiuus  tbe  laws  of  the  State  or  of  tbe  Uuited 
Stales;  and  has  provided  for  the  punfsbmeot 
of  sucb  witnesses  failing  to  attend  and  testify 
aflerbeingdulysummoned.  Rev.  Slat  €§10f^ 
130:  Act  of  March  2,  1887,  chap.  818  (24  Stat. 
4ro. 

Congress  bas  also  enacted  that  every  person, 
having  taken  an  oath  to  testify  truly,  "before 
a  coirpeteot  tribunal,  officer  or  person,  in  any 
case  in  which  a  law  of  tbe  United  Slates  ai^ 
thorizes  an  oath  to  be  administered,"  who 
willfully  and  contrary  to  such  oath  states  any 
material  matter  which  be  does  not  believe  to 
be  true,  is  guilty  of  per^uty,  and  aball  be  poo- 
ifihed  by  fine  and  fmpnaoomeot.  Rev.  StaL 
g  5392. 

The  laws  of  Virginia  indeed  provide  that 
notaries  public  shall  be  appointed  by  tbe  gov- 
ernor of  the  State;  and  may  take  "any  oath 
or  afQdavit  required  by  law,  which  is  not  of 
sucb  nature  that  It  must  be  made  in  court.* 
Virginia  Code  of  1887,  028,  173.  But  tbe 
oath  of  a  witness  in  the  case  of  a  conlesied 
election  of  a  member  of  tbe  Houae  ot  Sepre- 
sentalives  of  tbe  United  States  la  not  required 
by  any  law  of  Virginia,  but  is  an  oath  author- 
ized to  be  administered  by  the  laws  of  lha 
United  States,  and  by  those' laws  only;  and  the 
witness  gives  bis  t^timony  In  obedience  to 
tliose  laws,  and  not  in  tbe  performan<x  of  any 
duty  which  he  owea  to  the  State  In  whieb  ha 
testimony  is  taken. 

Any  one  of  tbe  ofUcera  designated  by  Con- 
gress to  take  tbe  depositions  of  such  witnesses 
(whether  be  is  appointed  by  the  United  States, 
such  as  a  judge  of  a  federal  court  or  a  register 
In  bankruptcy,  or  by  tbe  Stale,  such  as  a 
judge  of  one  of  its  courts  of  record,  a  mayor 
or  lecorder  of  a  city,  or  a  notary  pubucV 
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performs  tbis  function,  not  under  any  su- 
tbority  derived  from  the  State,  but  solely 
under  the  autbority  confnred  upon  hfm  by 
Confiresa,  and  in  a  matter  concerning  the  gov> 
emmcnt  of  the  United  States. 

Testimony  taken  with  the  single  object  of 
being  returned  to  and  considered  by  the  House 
of  Keprescntutivea  of  the  United  Slates  exer- 
cising the  judicial  pov/cr,  vested  in  it  by  the 
Constitution,  of  juaging  of  tfac  elections  of  its 
members,  and  talun  before  an  oflicer  designated 
|375]  by  Congress  as  competent  for  tbis  purpose  and 
deriving  bis  authority  to  do  this  from  no  other 
source,  stands  upon  the  same  ground  ns  testi- 
mony taken  before  any  judge  or  officer  of  the 
TIniied  States,  and  perjury  in  giving  sucli  tes> 
timony  ia  punishable  in  the  courts  of  the  United 
States.  Vniied  Statea  t.  Baiten,  84  (J.  8.  9 
Pet.  238  [9:  113]. 

There  are  cases  (the  most  familiar  of  which 
are  those  of  making  and  utteriog  counlerreit 
money)  in  which  the  same  act  may  be  a  viola- 
tion of  the  laws  of  the  State,  as  well  as  of  the 
laws  of  the  United  States,  and  be  ptmishable 
by  the  judiciary  of  either.  F<kcv.  Ohio,  46  U. 
a  B  llow.  410  [12:  213];  United  States  v. 
JSarigtM,  60  U.  S.  S  How.  SCO  [13:  257]; 
Moore  v.  IlUnoii,  56  U.  8.  14  How.  18  [14: 
806];  Exparta  Hiebold,  100  U.  S.  371.  890  [85: 
717,  724];  Crou  v.  North  Carolina,  182  U.  S. 
131  [83:  287]. 

But  the  power  of  punishing  a  witness  for 
testifying  falsely  In  a  Judicial  proceeding  be- 
longs peculiarly  to  the  government  In  whose 
tribunals  that  proceeding  is  had.  It  Is  essen- 
tial to  the  Impartial  and  efficient  administra- 
tion of  justice  in  the  tribunals  of  the  nation, 
that  witnesses  should  tw  able  to  testify  freely 
before  them,  unrestrained  by  legislation  of  the 
State,  or  by  fear  of  punteument  in  the  state 
courts.  The  administration  of  joatlce  In  the 
national  tribunals  would  be  greatly  embarrassed 
and  impeded  if  a  witness  testifying  before  a 
court  of  the  United  Slates,  or  upon  a  conrestcd 
election  of  a  member  of  Congress,  were  liable 
to  prosecution  and  puDishment  in  the  courts  of 
the  State  upon  a  char^  of  perjury,  preferred 
by  a  disapFtoioted  suitor  or  contestant,  or  in- 
stigated by  local  passion  or  prejudice. 

A  witness  who  gives  bis  testimony,  pursuant 
to  the  Constitution  and  laws  of  the  United 
States,  in  a  case  pending  In  a  court  or  other 

Judicial  tribunal  of  the  United  States,  whether 
e  testifies  in  the  presence  of  that  tribunal,  or 
before  any  magistrate  or  officer  (cither  of  the 
natioo  or  of  the  State)  designated  by  Act  of 
Congress  for  the  purpose,  is  accountable  for 
the  truth  of  his  testimony  to  the  United  States 
only;  and  perjui^  committed  in  so  testifying 
Is  an  offense  against  the  public  justice  of  the 
United  States,  and  within  the  exclusive  juris- 
diction of  the  courts  of  the  United  States,  and 
cannot  therefore  be  punished  in  the  courts  of 
Virginia  under  the  general  provision  of  her 
1 376]  statutes  that  "if  any  person,  to  whom  an  oath 
Is  lawfully  administered  on  any  occasion,  will- 
fully swear  falsely  on  such  occasion  touching 
any  material  matter  or  thing,"  he  shall  be 
guilty  of  perjuiy.  Virginia  Code  of  1887, 
1  8741. 

It  has  accordingly  been  held  by  the  Supreme 
Court  of  New  Hampshire,  in  an  able  opinion 
of  Ohi^  Juttie$  Fnker,  Uut  the  courts  of  a 
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State  have  no  jurisdiction  of  the  crime  of  pe:- 
jury  committed  in  an  examination  before  a 
commissioDer  under  the  United  States  Bank- 
rupt Act  (State  v.  Pike,  15  N,  H.  83);  by  Atr. 
Justice  Biadley,  affirming  a  decision  of  Judf/e 
Erskioe,  as  well  as  by  the  Supreme  Couru  of 
Tennessee  and  of  Georgia,  that  theslnle  courts 
have  no  jurisdiction  of  perjury  in  testifyiug 
before  a  commissioner  of  the  arcuit  court  of 
the  United  States  (Ez parte  Bridget.  2  Woods, 
428;  8.  <J.  $ub  mm.  Broien  t.  United  Statea,  14 
Am.  L.  Reg.  N.  S.  5C6;  State  v.  Shelley,  11 
Lea  (Tcno.)  594;  Rou  v.  State,  55  Oa.  l'J2); 
and  by  the  courts  of  other  States,  that  they 
have  no  jurlsdiclinn  of  perjury  in  making  an 
affidavit  under  the  Acts  of  ('onjyrcss  relnting  to 
the  sale  of  public  lamis.  State  v.  Atiame,  4 
Blackf.  146;  PeopU  v.  KeUy,  SSCal.  145;  Slate 
V.  Kirkpatriek,  aS  Ark.  117. 

The  decisions  in  the  Supreme  Courts  of 
Pennsylvania  and  of  New  Uainpsbire,  cllod 
for  the  appcllont,  holding  tbat  the  judiciary-  of 
a  State  bus  jurisdiction  of  perjury  committed 
in  a  proceeding  for  naturalizalion  before  a 
court  of  the  State,  under  authority  of  Con- 
gress, lend  rather  to  support  than  to  oppose  our 
conclusion;  for  thoy  were  put  upon  tlic  ground 
thnt  the  procecning  for  nnliiralizutiou  wus  a 
judicial  proceeding  in  a  court  of  the  State,  as 
It  Oouhlless  was.  Jtump  v.  Commonveolt/i,  III) 
Pa.  475;  State  v.  Whittcmore.  00  H.  2-t:»: 
aprattY.  Spratt.  29  U.  S.  4  Pet.  393,  408  [7: 

m.  003]. 

The  courts  of  Virginia  having  no  jurisdiction 
of  the  matter  of  the  charge  on  which  the 
prisoner  was  arrested,  and  he  being  in  custody, 
in  violation  of  the  Constitution  and  laws  of  the 
United  States,  for  an  act  done  in  pursunnce  of 
those  laws  by  testifying  in  the  case  of  a  con- 
tested election  of  a  member  of  Congress,  law 
and  justice  required  that  he  should  be  dis- 
charged from  such  custody,  and  he  was  riphlly 
so  discharge  by  the  circuit  court  on  writ  of  [3771 
habeas  corpus.  Rev.  Stat,  751,  701;  Ex 
parte  Royall,  117  U.  S.  241  [29:  868]. 

Judgtnmt  canned. 


H.  FTTZOERALD,  Serceantof  the  Citt  (HP  ^377] 

Makcuester,  Appt.f 

V. 

CHARLES  GREEN. 
(Soe  S.  C.  Be  Orten,  Reporter's  ed.  STT-SSOl) 

Illegal  toting  for  pretidential  eleetori— power  of 
State  topuniah-^indictment  containing  two 
ehargea—teea.  SSJl,  6SU,  U.  S.  liev.  Stat.— 
iUegal  toting  for  member  of  Congrest—habeaa 
wrpui; 

I,  Tbo  State  has  power  to  puntA  for  iUegal  and 
traudulcat  voting  for  presidential  electors. 

X  The  lactudioff.  In  one  Indictment  aad  sentence, 
of  Illegal  voUng  both  for  a  representative  In 
OoDgrcM  and  tor  preeldentlal  eJectora,  does  not 
■o  to  tbe  jurlsdicUoQ  of  the  state  court,  but  la, 
at  the  wont,  mere  error,  whiob  cannot  tw  in- 
quired Into  bjr  writ  of  habeas  corpus. 

8.  Sections  Mil  and  ft5I4  of  the  Revised  Statute* 
were  made  for  the  security  and  protection  of 
•lecttoni  lield  for  tepresentaUvea  or  delesates  In 
OcnffMSi,  and  do  not  Impair  or  nitrlet  the  power 
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of  the  State  to  punlab  fraudulent  voting  In  the 
eholoe  of  Its  eleotoia. 

A  peiBon  imprisooed  under  the  Judgment  of  a 
oorpomtloa  uourt  of  a  oftr  of  Tlryinla,  sonteno 
Ing  him  to  ImprlBODment  and  fine  on  hta  convlo- 
tlOD  on  ID  iDdlotmeat  for  unlawfully  voting  at 
an  election  held  in  that  city  for  a  representative 
Id  Convreaa  and  for  oleoton  of  Pteeldent  and 
Tioe-Prealdent,  oannot  be  dlocbarBed  by  a  United 
States  clrouit  oourt.  on  babeaa  orapm. 
[No.  1117.1 

BitbmiH9&J€m.»l,i890.  Oe^M  Mar.  94,1890. 

APPEAL  from  ft  Jodniunt  of  the  dicult 
Court  of  tbe  United  Stales  for  the  Eastern 
District  of  YirglDia.  discbar^n^,  upon  habeas 
corpus,  the  pruooer,  Charles  Qreen,  from  his 
Impriwoment  under  a  judgment  of  Uie  Hust> 
logs  or  Corporation  Court  of  the  City  of 
Hanchester,  Yirgioia,  sentenciog  him  to  im- 
inlsoDment  apon  liiscoQvictioc  by  ajuiyupon 
■n  indictmeot  for  unlawfully  voting  for  a  rep- 
rescDtatire  in  Congress  and  for  electors  of 
PresIdeDt  and  Vice-President,  be  belDg  dia- 
qualified  so  to  TOte.  Bnerted. 

Statement  by  Mr.  Ju$tio»  Ch«y: 
This  was  a  writ  of  habeas  corpus,  granted 
upon  the  petition  of  Charles  Green,  by  tbe  cir- 
cuit court  of  tbe  United  States,  to  tbe  sergeant 
and  jailer  of  the  City  of  MaDchester  in  tbe 
State  of  Virginia,  who  justified  his  detention 
of  the  piisooer  under  a  judnnent  of  the  hust- 
ings or  corporation  court  of  tbe  city,  sentenc- 
ing him  to  be  imprisoned  in  tbe  city  Jail  for 
five  weeks  and  to  pay  a  fine  of  five  dollars, 
upon  his  conviction  by  a  jury  on  an  indtctment 
<»iarglDg  biin  with  unlawfully,  knowingly, 
corruptly  and  with  nolawful  intent  voting  at 
an  election  held  in  that  city  for  a  representa- 
tive in  Congress  and  for  electors  of  President 
and  Vice-President  of  the  United  States  on 
November  6,  1868.  being  disqualified  by  a  pre- 
vious convicUon  for  petty  1aiY«ny, 

By  the  Code  of  Virginia  of  1887,  general 
elections  are  held  throughout  the  State  on  the 
fourth  Tuesday  in  May,  and  on  the  first  Tues- 
dsy  after  the  first  Monday  In  November,  in 
each  year,  for  all  officers  required  by  law  to 
be  chosen  at  such  elections  respectively  (g  100); 
persons  convicted  of  bribery  at  an  election, 
embezzlement  of  public  funds,  treason,  felony 
or  petit  larceny,  are  disqualified  to  vote  (g  62); 
e)eotloi»  are  by  ballot  containing  the  names  of 
13781  persons  intended  to  be  voted  for  and  desig- 
^  *  nating  the  office  of  each  (g  122);  members  of 
tbe  House  of  Represenlaiives  of  the  United 
States  are  chosen  by  theqoaltfled  voters  of  tlie 
respective  congressional  districts  at  the  general 
election  in  November,  1888,  and  In  every  sec- 
ond year  thereafter  S2);  electors  for  Presi- 
dent and  Vice-President  of  the  United  States 
are  chosen  by  the  aualificd  voters  of  the  State 
at  tbe  election  held  on  the  first  Tuesday  after 
the  first  Monday  in  November,  1888,  and  on 
the  corresponding  day  in  each  fourth  year 
thereafter,  or  at  such  other  time  as  may  be  ap- 
pointed by  Congress  (§§64.  55);  and  any  per- 
son, who  shall  knowingly  vote  in  any  election 
district  in  which  he  does  not  reside  and  Is  reg- 
istered, or  vote  more  than  once  at  the  same 
election,  "or,  not  being  a  qualified  elector,  vote 
at  any  election  with  an  unlawful  inlent,"  shall 
be  punished  by  lmi»laoDiiient  fn  Jail  not  ex- 
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oeeding  one  year,  and  by  fine  not  ezceedhiff 
$1000.  §8851, 

The  circuit  court  was  of  opinion  "that  th« 
United  States  courts  for  this  district  have  sola 
and  exclusive  jurisdiction  to  hear  aiu)  deter- 
mine tbe  matters  and  things  alleged  la  the  bill 
of  indictment  found  in  tbe  sidd  Huatlnga 
Court  of  Manchester,  upon  the  ground  that 
the  Acts  of  Congress  In  such  case  made  and 
provided  (Pev.  Sut.  §^  6611,  65U)  have  de- 
fined the  ofiFense  charged  in  the  said  indictment 
and  prescribed  the  penalty  therefor,  and  that 
the  United  States  oourta  nave  sole  and  excla- 
sive  jurisdiclion  thereof,  and  that  tbe  sdd 
Hustings  or  Corporstlon  Court  of  Manchester 
had  no  jurisdiction  of  the  mRtters  and  thlnga 
charged  Id  tbe  ssld  Indictment  against  tbe  said 
Charles  Green;"  and  therefore  adjudged  that 
the  prisoner  be  discharged.  Tbe  respondent 
appealed  (o  this  court. 

Jfasrs.  R.  A.  A^era.  AU^Qen.  of  Tlr> 
ginia,  and  J.  R.  Tneker  tor  appellant. 

(No  counsel  for  appellee.) 

Mr,  Jv3tie$  Oragr  delivered  the  opinion 
of  the  court: 

In  this  case,  as  In  LvMjft  0am  [an(0,  p.  949] , 
just  decided,  the  question  presented  is  whether 
the  courte  of  the  State  of  Virginia  had  juris-  [379] 
diction  of  the  charge  against  the  prisoner. 
But  that  is  the  only  respect  In  which  the  two 
cases  have  any  resemblance. 

By  the  Constitution  of  tbe  United  States,  the 
electors  for  President  and  Vice-PresideDt  in 
each  State  are  appointed  hy  the  State  in  such 
manner  as  its  Legislature  may  direct;  their 
number  is  equal  to  the  whole  numbers  of  sen- 
ators and  representatives  to  which  tbe  State  Is 
entitled  in  Congress;  no  senator  or  representa- 
tive or  person  holding  an  office  of  trust  or 
profit  under  the  United  States,  shall  be  ap- 
pointed an  elwtor;  and  the  electors  meet  and 
vote  within  the  State,  and  thence  certify  and 
transmit  their  votes  to  tbe  seat  of  government 
of  the  United  Statea  The  only  ri^^hla  and  du- 
ties, expressly  vested  by  tbe  Constitution  in  tbe 
national  government,  with  regard  to  the  ap- 
pointment or  the  votes  of  preddental  electors, 
are  by  those  provitioni  whldi  aatborize  Con- 
gress to  determine  the  time  of  choodng  the 
electors  and  the  day  on  which  they  shall  give 
their  votes,  and  which  dhiect  that  tbe  certifi- 
cates of  their  votes  shall  be  opened  by  the 
president  of  the  Senate  in  the  presence  of  the 
two  Houses  of  Congress,  and  the  votes  shall 
then  be  counted.  Constitution,  azt,  ft,  sec.  1; 
Amendments,  art  12. 

The  sole  function  of  the  presidential  electors 
is  (o  cast,  certify  and  transmit  ibe  vote  of  the 
State  for  President  and  Vice-President  of  the 
nation.  Although  the  electors  are  appointed 
and  act  under  and  pursuant  to  the  ConstitutioD 
of  the  Uoilal  States,  they  are  no  more  officers 
or  agents  of  the  Umted  States  than  are  the 
members  of  the  State  Legislatures  when  act- 
ing as  electors  of  federal  senators,  or  the  peo- 
ple of  the  States,  when  acCinji  as  electors  of 
representativea  In  CoDgnas,  OouUtntlon,  art. 
1,  sees.  3,  8. 

In  accord  with  the  provisloiM  of  the  Consti- 
tution, Congress  hss  aeterminad  tbe  time  as  of 
which  the  number  of  eledon  shell  be  asoer^ 
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ttiined,  aod  the  dan  on  vblch  thej  bIiqII  be 
■ppoiDted  and  sball  meet  aod  vote  in  tbe  Statra, 
and  OD  which  their  votes  sball  be  counted  io 
CoDfrreas;  has  prorided  for  Uie  filliog  by  each 
Stale,  in  such  nuumer  as  Ita  Legislature  may 
prescribe,  of  Tacsocies  In  its  college  of  electors; 
and  has  regulated  tbe  meDner  of  certiryiog 
[380]  toil  transmuting  tbeir  votes  to  the  seat  of  the 
nalional  government,  aod  tbe  course  of  prt>> 
ceed'og  Id  there  opeotog  and  couniing  them. 
Rev.  Sut.  181-148;  AcU  of  Febniaty  S, 
18S7,  chap.  90  (34  Stat.  878);  October  19,  1688, 
chap.  1216  (25  Stat  618). 

Concrcas  has  never  undertaken  to  Interfere 
vitb  the  manner  of  appoiniiDg  electon,  or, 
where  (according  to  the  now  general  usage)  tbe 
mode  of  appointment  prescribed  by  the  law 
of  the  State  is  election  by  the  people,  to  regu- 
late tbe  conduct  of  such  election,  or  to  punish 
any  fraud  in  voting  for  electors;  but  has  left 
these  mattera  to  the  control  of  the  Slates. 

Sections  5511  and  6314  of  the  Revised  Stat- 
utes, referred  to  in  the  order  of  the  circuit 
court,  were,  as  observed  by  this  court  in  C'^'s 
Caae,  127  U.  8.  781,  751  [82  :  274,  2781,  made 
for  tbe  security  and  protection  of  elccliona 
held  for  representatives  or  delegates  in  Con- 
grefs,  and  do  not  impair  or  restrict  tbe  power 
of  the  State  to  punish  fraudulent  voting  in  the 
choice  of  its  electors. 

The  question  whtttier  the  State  bas  concur- 
rent power  with  tbe  Uniluil  States  to  punish 
fraudulent  voting  for  representatives  in  Con- 

fresfi  is  not  presented  by  the  record  before  us. 
t  may  be  tbat  it  bus.  Ex  parle  Siebotd,  100  U. 
S.  371  [23:  7171.  But  even  if  tbe  Sute  has 
no  sucli  power  id  regard  to  votes  for  represen- 
tnlives  in  Congress,  It  clearly  bas  such  power 
in  regard  to  votet,  for  presidential  electors,  un- 
afTi-cled  by  anylhio^  in  tbe  Constitution  and 
laws  of  the  Uuited  bintes;  and  the  iocliiding, 
in  one  Indictment  and  seotence.  of  illegal  vot- 
ing l>oib  for  a  representative  in  Congress  and 
for  presidential  electors,  does  not  go  to  tlie 
jurisUictioD  of  the  state  court,  but  is,  at  the 
worst,  mere  error,  wbicb  cannot  be  ioquired 
into  by  writ  of  balteos  corpus.  Bt  parte 
C-mich.  112  U.  S.  178  [28:  660];  lU  Coy,  127 
U.  S.  758-759  [82:  2H0,  281]. 

Ji/df/meat  rewrteti,  and  eate  remanded  for 
fitrtAer  piveeetUnffi  in  eot^wmit^  with  thit 


[381]  CARL  POHL  vr  Ai..,  Appt$., 

t. 

THE  ANCHOR  BREWING  COMPANY. 
(See  8.  C  Beporter*i  od.  3S1-837J 

Uhited  Statet  patent— how  limits  in  duration 
foreign  patent— eipiratioa  q^term. 

1.  Under  section  4897,  IT.  S.  Rev,  Stat^  a  TTolted 
StHtes  r"itent  for  an  Inventlnn  prevlouslr  pat- 
eittod  )n  a  forrlirn  cniintry  ezplrua  at  the  same 
tniip  n-lth  rho  u>rtn  limited  br  the  foreign  patent, 
or.  If  tliere  be  mui-c-  than  one  forelifQ  patent,  at 
tlie  snmc  time  witb  the  one  taarlor  the  diorteat 
tunc  to  run. 

t.  The  duration  of  tbe  United  States  patent  li  not 
to  be  limited  by  an;  lapslns  or  forfeiture  of  any 
poriluD  ot  tbe  term  of  sttota  foieifo  patent,  by 

ui  r.  s. 


means  of  tbe  failure  to  perform  a  condltfoo  suIk 
sequent,  aooordlnp  to  the  foreign  statute. 
&.  The  words  "ezplratloo  of  term"  In  such  seetloa 
do  not  mean  explratloo  of  term  through  a  foiw 
feiture  br  breach  of  a  oondttlOD,  but  mean  ex- 
plzstlon  br  lapse  of  time. 

[No.  1269.1 

auimHtedJam.10,1890,  DteidtdMar.»4.i8$(f. 

APPEAL  from  a  decree  of  the  Circuit  Court 
of  the  United  States  for  the  Southern  Dis- 
trict of  New  York  diamfssing  a  suit  in  equitj 
f<w  the  infringement  of  Iciters-patent  No.  21S,- 
447,  granted  March  18,  1879,  to  Carl  Pohl  for 
an  improvement  In  barrel  and  euk-acrubbing 
macbmes.  Beteried. 
The  facts  are  stated  in  tbe  opinion. 
OpioloD  below,  89  Fed.  Rep.  782. 
MsMin.  Grosvenor  P.  Lovrrey.  B.  F. 
Thnrflton.  Clarence  A.  Seward,  J.  M, 
Denel  and  Hoah  Davis  for  appellnntjt 
Mr,  Willias  J.  Towaaend  for  appellee 

Mr.  Justice  Blatehfbrd  delivered  tbe  opin- 
ion of  tbe  court: 

This  is  a  suit  in  equity,  brought  on  the  16th 
of  April.  1889,  in  the  Circuit  Court  of  tbe 
United  States  for  the  Southern  District  of  New 
York,  by  Carl  Pofal  and  Charles  Zoller  against 
The  Anchor  Brewing  Company,  a  corporation, 
for  the  infringemeat  of  letters- patent  No. 
218,447,  granted  March  18,  1879.  on  an  appli- 
cation filed  January  8,  1879,  to  Cori  Pobl.  for 
an  "improvement  in  barrel  and  cask-scrubtjing 
machines." 

The  patent  la  granted  raits  face  for  the  term 
of  seventeen  years  from  March  18,  1879,  "sub- 
ject to  the  limitatlra  prescribed  by  sec.  48S7, 
Bev.  Stat.,  by  reason  of  German  patent  dated 
September  6,  1877,  and  French  patent  dated 
September  3,  1877."  It  appears,  by  transia-  j382] 
tions  into  English  of  the  German  and  French 
patents,  annexed  to  tbe  bill,  tbat  the  German 
patent  began  to  run  September  6,  1877.  and  its 
loDcest  duration  was  until  December  12, 1891, 
ana  tbat  the  French  patent  began  to  run  from 
September  3,  1877,  and  ran  for  fifteen  years. 

The  defendant  put  in  a  plea  to  the  bill,  se^ 
ting  forth  tbat,  at  tbe  time  when  Pohl  applied 
for  tbe  United  States  patent,  and  at  tbe  time  it 
was  Issued,  he  was  a  citizen  of  tbe  Emigre 
Germany;  tbat,  on  th«  Oth  of  September,  1877. 
a  German  patent  was  issued  to  him  for  the 
same  invention,  for  the  term  of  fifteen  jeers; 
that,  under  tbe  German  Patent  Law  of  May  25, 
1S77,  be  was  required  to  pay  certain  annuitiet 
OD  the  German  patent,  and  to  work  tbe  Inven- 
tira  in  the  Empire  of  Germany  In  the  manner 
and  for  tbe  term  specified  by  that  law;  that  in 
default  thereof,  tbe  term  of  tbe  Gcrmao  patent 
would  expire,  and  (he  rights  and  privileges  of 
tbe  patentee  under  it  would  become  forfeited 
end  cease;  tbat  Pohl  neglected  aod  failed  to 
pay  the  annuities,  and  to  work  the  iaveotion  in 
tbe  Empire  of  Germany  In  the  manner  and 
time  required  by  tbat  law,  whereby  aod  under 
ihe  provisions  ca  tbat  law  the  German  patent 
became  forfeited  in  1880,  and  the  term  tnereof 
expired:  tbat,  by  reason  thereof,  and  under  tbe 
provisions  of  section  4887  of  tbe  Beviaed  Stat- 
utes, the  United  States  patent  expired  and  tbe 
term  thereof  ended  in  1880,  aod  prior  to  the 
coDunescemcDt  of  this  aidt,  and,  tX  tlu  time  tt 
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was  brouebt,  the  plaintiff  bad  no  title  to  the 
patent  ana  do  riftbta  under  it;  that,  on  the  8d 
of  September,  1877,  a  patent  was  issued  to 
Polil  lor  the  same  invention  br  tbe  proper  au- 
thorities of  tbe  government  of  France,  tor  tbe 
term  of  fifteen  years,  and  subject  to  the  pro- 
visions of  tbe  French  Patent  Law  of  July  5, 
1844;  that,  under  tliose  provisions,  a  patentee 
wbo  fiiUed  to  pay  bis  annuity  as  required  by 
that  law,  before  the  beginning  of  each  vear  of 
tiie  duration  of  bis  patent,  or  who  failed' to  put 
Ills  invenlion  in  workinir  order  in  France  with- 
in two  years  from  the  signature  of  the  patent, 
or  who  ceased  such  working  during  two  con- 
secutive years,  would  forfeit  all  riglit  under 
the  patent;  tliat  Pohl  neglected  and  failed  to 
pay  his  anmiit;^  as  required  bysucb  law,  aud 
lafled  to  put  bia  alleged  invention  in  worlting 
13831  order  in  France  within  two  years  from  thesii;- 
noture  of  tbe  patent,  and  ceased  such  working 
duriu*;  two  consecutive  years,  whereby,  under 
tbe  provisious  of  tbe  French  Patent  Law,  the 
French  patent  was  forteiletl  and  the  time  and 
term  thereof  expired,  and  tbe  rights  of  Pohl 
thereunder  ccssed;  and  that,  under  the  provis- 
ions of  section  4S87  of  the  Revised  Statutes, 
the  United  Slates  patent  expired  and  the  term 
tliereof  ended  prior  to  the  commencement  of 
tliis  suit,  and  at  that  time  tbe  plaintiiTs  had  no 
title  to  the  patent  and  no  exclusive  rights  there- 
under. 

The  plea  was  set  down  fo*  argument,  and 

the  circuit  court,  beM  by  Jud>je  Wallace,  sus- 
tained tlie  plea  and  dismissed  the  bill.  To  re- 
view that  decree  tbe  plaintiffs  have  appealed. 

Section  4ti87  of  the  Revised  Statutes,  on 
which  the  question  involvei  in  ibis  case  arises, 
reads  as  follows:  "No  person  shall  be  debarred 
from  receiving  a  patent  for  his  invention  or 
discuTcry,  nor  shall  any  patent  be  declared  In- 
valid, by  reason  of  its  having  been  first  patented 
or  caused  to  be  patented  In  a  foreign  country, 
unless  the  same  has  been  introduced  into  public 
use  in  the  United  States  for  more  than  two 
years  prior  lo  the  application.  But  every  pa^ 
ent  granted  for  an  invention  which  has  been 

fireviously  patented  in  a  foreign  country  shall 
te  so  limited  as  to  expire  at  the  same  time 
wUh  tbe  foreign  patent,  or,  if  there  be  more 
than  one,  at  the  same  time  with  the  one  having 
the  sliortest  term,  and  in  no  case  shall  it  be  In 
force  more  than  seventeen  years."  Tbe  par- 
ticular question  involved  is  as  to  the  meanine 
of  the  language  of  tbe  second  paragraph  of 
the  section. 

The  United  States  patent  in  the  present  case, 
grantnl  March  18,  1870,  was  granted  for  an  in- 
vention which  had  been  patented  previously. 
In  September,  1877,  in  Germany  and  in  France. 
It  mui't  be,  therefore,  by  the  terms  of  seeiiou 
48S7,  so  limited  as  to  expire  at  the  same  time 
with  that  of  the  two  patents,  German  and 
French,  "having  tbe  shortest  term."  The 
Qerman  patent  on  Its  face  appears  to  have 
been  granted  for  a  term  extending  from  Sep- 
tember 6,  1877,  to  December  12, 1891;  and  the 
French  patent  for  a  term  extending  for  fifteen 
years  from  September  3,  1877,  that  is,  until 
[3841  September  8.  WH.  If  the  United  States  patent 
docs  not  expire  until  the  end  of  the  term  ex- 
pressed ou  the  face  of  that  one  of  the  two  pat- 
ents. Qerman  and  French,  which  bas  the  short- 
est term  so  expressed  on  its  face,  it  does  not  ez- 


Silre  until  the  eod  of  the  term  so  expressed  oo  the 
see  of  the  German  patent,  namely,  December 
12,  1891;  and  so  it  had  not  expired  when  this 
suit  w&s  commenced,  and  bas  not  yet  expired. 
On  the  other  band,  if  it  expired  wfaea  tbe  Ger- 
man patent  became  forfeited  by  reason  of  tbe 
facts  alle^d  in  the  plea  in  regard  to  It.  or 
when  the  French  patent  became  forfeited  lir 
reason  of  the  facts  alleged  in  the  plea  In  regard 
to  It,  the  United  States  natent  expired  prior  to 
the  commencement  of  t&is  suit. 

The  opinion  of  the  circuit  court  In  tbe  present 
case  (39  Fed.  Rep.  782)  proceeded  upon  tbe 
view  that  the  "term"  of  the  foreign  paten:, 
referred  to  in  secUon  4887,  was  not&eorigin.il 
term  expressed  in  it,  hut  its  period  of  Rfrtual 
existence;  and  that  the  United  States  patent 
expired  when  the  foreign  patent  having  tha 
shortest  term  was  terminated  by  its  lapsing  or 
becoming  forfeited  in  consequence  of  the  f;itl- 
ure  of  the  patentee  to  comply  with  tha  require- 
ments of  tbe  foreign  patent  law.  The  circuit 
court  regarded  tbe  decision  of  this  court  in 
Bate  Refrigerating  Oo.  t.  Hammond,  139  U.  8. 
l.fl  rS2:  645],  made  In  January,  1889,  as  re- 
quirfng  such  decision. 

The  question  involved  in  the  present  case 
bas  been  decided  by  several  of  the  circuit 
courts. 

In  Motmee  EUetrieal  Proteetite  Go.  t.  Metro- 
politan Burglar  Alarm  Oo. ,  31  Fed.  Rep.  458,  in 
the  Circuit  Court  for  the  Southern  DiKirict  of 
New  York,  in  August,  1884,  It  was  held  by  Jvdga 
Wheeler  that  section  4887  meant  that  tne  term 
of  the  United  Slates  patent  should  be  as  long 
as  tbe  remainder  of  the  term  for  which  tbs 
foreifrn  patent  was  granted,  without  reference 
to  incidents  occurringafter  tbe  grant  of  the  for- 
eign patent;  that  that  section  referred  to  the 
fixing  of  the  term  of  the  foreign  patent,  and 
not  to  the  keeping  of  It  In  force;  and  that  tbe 
term  of  Uie  United  States  patent  was  not  af- 
fected by  the  fact  that  a  prior  English  patent 
had  been  suffered  to  lapse  by  the  nonpayment 
of  a  tax. 

In  laniard  t.  Bruno,  39  Fbd.  Rep.  864,  In 
tbe  Circuit  Court  for  the  Southern  Disti-ict  of  [385] 
New  York,  to  December,  1386,  it  was  held  by 
Judge  Wallace,  that,  under  section  4887,  a 
United  States  patent,  for  an  invention  which 
bad  been  patented  previously  in  England  for 
tbe  term  of  fourteen  years,  did  not  expire  until 
fourteen  years  from  the  date  of  the  Enj^lish 
patent,  notwithstanding  the  grant  of  tbe  hiitcr 
patent  had  terminated  by  Uie  failure  of  the 
patentee  to  pay  a  stamp  duty  required  to  be 
paid  as  a  condition  of  the  coutiniiance  of  the 
grant  beyond  tbe  term  of  three  years. 

In  Bate  Jtifrigeratiiig  Co.  v.  Gillett,  31  Fed. 
Rep.  809,  in  the  Circuit  Court  for  tbe  District  of 
New  Jersey,  in  August,  1867,  before  Mr.  Jut- 
tiee  Bradley,  ft  was  held  that  where  an  English 
patent  was  granted  for  a  term  certain,  provided 
that.  If  the  patentee  should  not  pay  a  stamp 
duty  within  a  certain  time,  the  patent  should 
cease  and  determine,  a  United  States  paieut 
afterwards  granted  for  the  invention  was  oot 
affected  by  a  forfeiture  of  the  foreign  patent 
subsequently  incurred  by  a  failure  to  pnform 
such  condition;  that  tbe  term  of  the  English 
patent  fixed  the  term  of  the  United  Stnice 
patent;  that  the  subsequent  fate  of  the  English 
patent  had  no  ^ect  upon  tbe  United  States 
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patent;  tnd  that  the  life  of  each,  after  Its  in- 
ceplloD,  proceeded  independeDllv  of  the  life  of 
the  other.  As  authority  for  tnis  view,  Mr. 
Justice  Bradley  cited  the  cases  above  referred 
to,  of  IJolmea  EUetrieal  Protectiu  Co.  Metro- 
poiitan  liur^ar  Alarm  Co,  ud  PaiUard  t. 

Prior  to  the  decision  of  the  circuit  court  in 
the  present  case,  and  in  May.  1680,  in  Iluber 
T.  2f.  O.  NeUon  i^q.  Co.,  88  Fed.  Rep.  830,  in 
the  Circuit  Court  for  the  Eastern  District  of 
Missouri,  before  Judge  Thayer,  it  was  held 
that  a  United  StalM  patent,  granted  after  an 
English  patent  for  the  same  loTeotioD  bad 
lapsed  and  become  void  by  reason  of  the  non- 
piiymeDt  of  a  stamp  duty,  was  granted  without 
auibority  of  law.  This  decision  was  made  on 
the  iQteroretation  which  the  court  t^ave  to  the 
case  of  Bate  Ji^rigerating  Co.  v.  Hammond. 

But  we  think  that  the  question  involved  in 
the  present  case  is  not  tbesame  as  that  decided 
In  Bate  Refrigerating  Co.  v.  Hammond,  and  Is 
sot  controllpd  by  the  decision  in  that  case. 
There,  a  United  States  patent  was  granted  In 
November,  1877,  for  seventeen  years.  A  pat- 
ent for  the  same  invention  had  been  granted 
in  Canada  to  tbe  same  mientee  for  five  years 
from  January,  1877.  The  Canadian  patent 
was,  in  December,  1881,  extended  for  five 
years  from  January,  18^,  and  also  for  five 
years  from  January,  1887,  under  a  Canadian 
Statute  passed  in  1873.  Tbequestion  involved 
was  whether,  under  section  48S7,  the  United 
Slates  patent  expired  in  January.  1883,  or  in 
January.  1893.  This  court,  limiting  itself  to 
the  precise  question  involved,  said  that  it  was 
"  of  opinion  that,  in  tbe  present  case,  where 
the  Canadian  Statute  under  which  tbe  exten- 
sions of  the  Canadian  patent  were  granted, 
was  in  force  when  tbe  United  Stales  patent  was 
issued,  and  also  when  that  patent  was  applied 
for,  and  where,  by  tbe  Canadian  Stitiite,  the 
extension  of  the  patent  for  Canada  was  a  mat- 
ter entirely  of  right,  at  the  option  of  tbe  pat- 
entee, on  his  payment  of  a  required  fee,  and 
where  the  fifteen  years' term  of  tbe  Canadian 
patent  has  been  continuous  and  without  inter- 
ruption, tbe  United  States  patent  does  not  ex- 
pire before  the  end  of  tbe  fifteen  years'  duration 
of  the  Canadian  patent."  This  was  Paid  on  the 
▼lew,  expressed  elsewhere  in  tbe  opinion,  that 
tbe  Canadian  patent  did  not  expire,  and  it 
never  could  have  been  said  properly  that  it 
would  expire,  before  January,  lt;93.  The 
ground  of  tbia  conclusion  was,  that  the  "term" 
of  the  Canadian  patent  granted  in  January, 
1877,  was  bv  the  Canadian  Statute  at  all  times 
a  term  of  dfleen  years'  duration,  made  con- 
tinuons  Mid  uninterrupted  by  tbe  action  of  the 
patentee,  aa  a  matter  entirely  of  right,  at  bis 
own  option. 

By  parity  of  reasoning,  as  applied  to  the 

B resent  case,  section  4»87  requires  that  tbe 
'nitcd  States  patent  aboil  be  so  limited  as  to 
expire  at  the  same  time  with  the  term  lim- 
ited by  ibe  foreign  patent  issued  prior  to  tbe 
issuing  of  the  United  States  patent,  having 
then  the  shortest  time  to  run.  There  is  noth- 
ing in  tbe  Statute  which  admits  of  the  view 
tbat  tbe  duration  of  tbe  United  States  patent 
is  to  be  limited  by  anylliing  but  the  duration 
of  the  legal  term  of  the  foreign  patent  in  force 
at  the  time  of  the  Issuing  of  the  United  States 
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patent,  or  that  It  la  to  belimlied  by  any  lapsing  1397 
or  forfeiture  of  any  porlion  of  tbe  term  of  such 
foreign  patent,  by  menus  of  the  operation  of 
a  condition  subscqueut,  according  to  tbe  for- 
eign statute.  In  sr.ying  that  "every  potent 
granted  for  an  invention  which  has  been  pre- 
viously patented  in  a  foreign  country  sliall  be 
BO  limited  as  to  expire  at  the  same  time  with 
tbe  foreign  patent,"  Ihe  Statute  manifestly  as- 
sumes thai  tbe  patent  previously  granted  in  a 
foreign  country  is  one  granted  for  adiflniie 
term;  and  its  meaning  is,  that  tbe  United 
States  patent  shall  be  so  limited  aa  to  expire  at 
tbe  same  Ume  with  such  term  of  the  fotcigu 
patent  Such  term  was  held.  In  Bato  R^iyer- 
aiing  Co.  v.  Hammond^  to  be  fifteen  years  and 
not  five  years. 

This  view  is  made  conclusive  by  the  require- 
ment of  section  4887,  that  if  there  be  more  than 
one  prior  foreign  fMtent^  the  United  States 
patentshall  be  so  limited  as  to  expire  at  tlicsame 
time  with  that  one  of  such  foreign  patents 
"  having  tbe  shortest  term."  This  means  the 
foreign  patent  which,  at  the  time  the  United 
States  patent  is  granted,  has  then  tbe  shortest 
term  to  run,  irrespective  of  the  fact  that  the 
foreign  potent  may  ofterwards  lapse  or  become 
forfeited  by  the  non-observance  of  a  conditiou 
subsequent  prescribed  bv  the  foreign  statute. 

In  the  view  that  section  4887  is  to  be  read  as 
if  it  said  that  the  United  States  patent  is  to  be 
so  limited  as  to  expire  at  tbe  same  lime  with 
the  expiration  of  the  term  of  tbe  foreign  patent, 
or  if  there  be  more  than  one,  at  tlie  same  tinit; 
with  the  expiration  of  the  term  of  the  one  hav- 
ing the  shortest  term,  Ibe  Interpretation  wu 
have  ^ven  to  it  Is  in  harmony  with  the  inter- 
pretation of  tlie  words  "expiration  of  term"  in 
analogous  cohcs.  Oaldcy  v,  ScliMJimtik^r,  l.l 
Wend.  226;  Beadi  v.  JUixon,  9  N.  Y.  S-'c  Far- 
num  V.  Piatt,  8  Pick.  380.  In  those  cases  it 
was  held  that  tbe  words  "expiralinn  of  term" 
do  not  mean  expiration  of  term  through  a  for- 
feiture by  breach  of  a  condition,  but  mean  ex- 
piration by  lapse  of  time. 

The  decree  of  the  Cireuit  Court  is  rerrrmi, 
arid  the  ease  ia  remanded  to  thot  eoui  t  tritfi  a 
direction  to  overrule,  with  costa,  Ute  pha  of  the 
d^endant,  to<mign  it  to  answer  the  hill,  and  to 
{ake  Mueh  furtlier  proceedingt  an  »ha  'I  not  he  in- 
eontCatent  with  the  opinion  of  this  court. 


JOHN  8CHREYER.  Individually  and  as  1405] 
Executor  and  Trustee  of  tbe  Lost  Will  and 
Testament  of  Anka  Maria  ScunsT- 
BB,  Deceased,  Appt., 

V. 

WHXIAM  70BSE  SCOTT.  Assignee. 

(Beeaa  Beportar^  ed.  «»417.) 

Transfer  void  as  to  subsequent  creditor — aettle- 
ment  by  husband  on  wife,  when  not  void— 

Non.— As  to  aaU  of  goods  on  credit  to  fiuoIvetiC 
vendee;  when  taU  U  oofd,-flee  note  to  Donaldson  v. 
Farwell,  SSi.tDB. 

What  are  fravMlent  eottveyanees:  whm  void; 
when  vauntary  conveyances  are  valid;  when  votil. 
See  note  to  Gaylord  v.  Kelahew.  17:612. 

Convevaneea  between  huatandanawtfeupMdiit 
eouttlf.  see iwu  to  Bank  un. 8.  V.Lee.  10:81. 
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kittnttei^  Ay  creditor— remotely  tuiteguent 
ereditor—inuineu  reveraeB — depreciation  of 
proptrty—propert$  paid  fir  bg  v(f<t~-pro- 

L  Verf  ol«ar  and  dbeot  tcsHraony  !•  eventlal  to 
support  ma  idjudloatloD  that  » tmufer  of  prop- 
erty iB  fraudulent  sod  TOtd  M  acalnat  a  aubw- 
quent  oreditor. 

J.  In  order  to  defeat  for  fraud  a  MttleiDent  made 
by  a  huabaod  upon  bis  nife.  It  must  be  Intended 
todefraud  existing  creditors,  or  oredltoit  whose 
rights  are  expected  shortly  to  supervene,  or 
creditors  whose  riffbta  mar  and  do  so  supervene. 

S.  Even  a  Toluotary  oonTejrance  from  husband  to 
wile  la  good  aa  anlnat  anfaaequent  crediton.  un- 
less executed  aa  ft  oorer  fn-  future  aobemea  of 
fruud. 

4.  A  person  who  had  knowMce  of  tuoh  convey- 
aooe  two  years  before  be  entered  Into  the  con- 
tract wblch  ti  the  basis  of  his  (dslm,  oaimot  saj 
that  be  was  defrauded  thereby. 

d.  Where  one  who  made  such  conveyance  did  not 
purpose  to,  and  did  not,  enter  upon  any  new 
bosloess.  and  had  at  the  time  an  abundance  of 
money  to  pay  all  his  debta  and  afterwards  paid 
them,  the  conveyance  will  be  free  from  the  Impu- 
tation of  fraud.  eapeciaUy  as  asalnst  a  remotely 
subsequent  creditor. 

dL  Subaequent  unexpected  depredation  in  the 
value  <tf  real  estate  or  unexpected  reverses  in 
business  do  not  show  fraud  tai  Intent  or  fraud  In 
result. 

T.  Where  Such  oonveyanoe  was  of  property  of 

which  the  wife  was  the  equitable  owner,  or  In 
wblcta  she  had  alarge  equitable  Intereit,  by  rea- 
auo  of  her  moneys  havinR  paid  for  the  same  and 
for  a  laxgB  share  of  the  Improvements  thereon, 
the  conveyance  was  not  voluntary  but  upm 
good  conslderatltHi. 
t.  The  court  never  presumes  fraud;  caralGasnoss  In 
the  dealings  between  husband  and  wife  dues  not 
tend  to  establish  fraud. 

[No.  197.1 

ArgvedJan.  S1,2S90.  DiddedMareht^,  1S90. 

APPEA.L  from  a  decree  of  the  Circuit  C!oiirt 
of  the  United  States  for  the  Southern  Dis- 
trict of  New  York  tbat  certain  transfers  of 
property  made  by  John  Schreyer  to  bis  wife 
vere  fraudulent  and  void  as  agninst  a  creditor, 
•Dd  tliat  he,  as  trustee,  convey  certain  real  es- 
tate and  bonds  and  mortcaget  to  the  assignee 
In  bankruptcy,  Bevertea. 

The  facu  are  stated  in  the  opinion. 
Opinion  below,  S5  Fed.  Rep.  88. 
Menr$.  F.  B.  Condart  wad  A.  <K  Salter, 
for  appellant: 

The  law  doM  not  pniume  fraud,  but  the  re- 
TerM. 

PhtttiplM  T.  Saytea,  4  Haaon,  81S;  Shvltz 
r.  Eoagland,  86  N.  Y.  4S4:  Aifnrf  v.  OrUten- 
<ten,  66  Ga.  497;  Oummint  v.  Surlb*itt,  92  Pa. 
165;  Pratt  v.  Pratt,  96  m.  184;  Orover  t. 
Wakeman,  11  Wend.  188;  Ja^r  v.  Keltev,  S2 
N.  Y.  974. 

The  fact  of  Indebtedness  at  the  time  does  not 
Invalidate  the  conveyance. 

Carry.  Breeae,  81  N.  Y.  684;  Phanix  Bank 
v.  Stafford.  89  N.  Y.  405;  CoU  t.  TVfer,  65  N, 
Y.  78;  Dunlap  r.  Bdtekins,  69  N.  Y.  846; 
Wiekee  T.  Clarke,  8  Paige,  165;  Van  Wyek  v. 
Se-rnrd,  1  Edw.  Ch.  827;  Wallaee  v.  Pet^field, 
103  U.  S.  260  (37: 147):  Sindtv.  Lonffworth,  24 
L  S.  11  Wheat.  818  (6: 457);  Oark  t.  KUUan, 
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108  n.  S.  766  (86: 607);  SmilA  v.  Vodifea.  03  Q. 
S.  188  (23:431):  OraAam  A  Oo.  102  U.  8. 
148  (26:106);  Horbaeh  v.  liiU.  118  U.  S.  144 
(28:670);  Peppers.  Carter,  11  Mo.  648:  Payne 
T.  Stanton,  69  Ho.  159;  Lerow  v.  WilmaHh,  0 
Allen,  886;  Pratt  v.  Curtia,  3  Low.  00. 

As  to  subsequent  creditors,  neither  the  fact 
of  indebtedness  nor  the  absence  of  considera- 
tion will  alone  establish  fraud.  The  fraudu- 
lent intent  must  be  clearly  and  positivelj 
proTen. 

Eerrins  v.  Bieltarde,  1  McCr.  674;  Ford  t. 
Johmton,  7  Huo.  668;  Dygert  t.  Ammehnider, 
82N.Y.  649. 

The  subsequent  creditor  must  show  Intent  to 
defraud  subsequent  creditors. 

K  S.  V.  Grteiedd,  6  Sawy.  81;  Barrow  f. 
Barrowe.  6  West.  Rep.  428, 108  Ind.  845;  Joftn- 
eon  V.  8kagge{Ky.)  2  B.  W.  Rep.  493;  Mntthai 
T.  Heather,  57  Md.  484:  EimbU  v.  A»tM.  05  Pa. 
80;  Marian  v.  Maglaughlin,  00  Pa.  203;  Baeb- 
leyr.  Duff,  6  Cent.  Rep.  637,  114  Pa.  696; 
C?«r*»#  T.  Fbx.  47  N.  Y.  801;  Phitlipa  v. 
Wooeter.  86  N.  Y.  412;  Smith  v.  Vodoee,  92  U. 
8.  188  (28: 481);  Walter  v.  Lane,  1  Mac  Arlh. 
(D.  C.)  282;  FM^r  t.  Lewie.  69  Mo.  631. 

That  payment  of  Uie  then  existing  debta  re- 
pels any  intent  to  defraud  existing  creditors. 

Clq/Un  V.  Jf«M,  80  N.  J.  Eg.  ^9;  Todd  v. 
yeleon,  13  Cent.  Rep.  220, 109  N.  Y.  827. 

These  transfers  appear  to  have  been  merito- 
rious, both  pecunianly  and  otherwise. 

Carr  v.  Breeae,  81  N.  Y.  584;  lovia  Oity  Banh 
v.  Weber,  72  Iowa,  137:  Baieock  v.  EckUr.  24 
N.  Y.  628;  Medaker  v.  Bonebraka,  108  U.  6.  06 
(37:6541. 

Tanderbilt  bad  knowledge  of  Mra.  Schrcy 
er*s  general  ovrnership. 

Baker  v.  Oilman,  52  Barb.  30;  Beed  Wood- 
man, 4  Me.  400;  Lehmherg  Y.  Biberatein,  5t 
Tex.  457;  Monroe  v.  Smith,  79  Pa.  459;  Herring 
V.  Rieharda,  8  Fed.  Rep.  448;  KnigUt  t.  .Fbr> 
vaard,  63  Barb.  811. 

Uasra  where  the  creditors  held  Mcurlty  for 
their  debt: 

Pdlv.  Tredieea  5  Wend.  681;  Stephana  t. 
Olive,  2  Bro.  Ch.  00;  Mandert  v.  Mandera.  4 
Ir.  Eq.  4S4;  Johnston  v.  Zane,  11  Grslt.  552; 
Heater  v.  WiUdnaon,  6  Humph.  315;  WiUianu 
V.  Davit,  69  Pa.  21:  Nipp^a  App.  75  Pa.  472. 

And  R8  to  adcquacT  of  consideration: 

Kempner  v.  ChurehiU,  75  U.  8.  8  Wall.  899 
(19:462);  FulUr  v.  Bmttter.  68  Md.  861;  Wa»h^ 
hand  T.  Wa^iband,  27  Conn.  481;  Award  t 
Jaekaon,  8  Cow.  480;  Dygert  v.  Bemertekiuder, 
83  N.  Y.  042. 

Menra.  Banga,  Stetaon,  TViuy  d  MeVaaj^ 
and  T.  M.  Tyag,  for  appellee: 

All  property  cooveyed  by  the  bankrupt  la 
fraud  of  bis  creditors,  exianog  or  ■ubaequent, 
passes  to  his  asstiniee. 

Be  Wynne,  4  Nat.  Bankr.  Reg.  38;  Sdmond- 
aon  V.  Hyde,  7  Nat.  Bankr.  Reic.  1;  Bradaltata 
V.  Klein.  1  Nat.  Bankr.  Reg.  648;  Dudley  v. 
Ea^ton,  104  U.  S.  99  (26:068);  Ifanvn  r  Moodif, 
122  U.  S.  183  (81: 1106);  Adama  v.  CoUier.  133 
U.  S  382(81:1207). 

The  conveyaocea  were  frandnlent  and  Totd 
against  suba»]uent  creditora  and  the  aasignee  tn 
bankruptcy. 

Shand  V.  Hanley,  71  N.  Y.  819;  Tovng  t. 
Barmane,  66  N.  Y.  874;  King  v.  Wi'eox,  11 
Paige,  680;  Sataga  ir.  Mwpk$,  84  N.  Y.  506; 
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Smith  T.  F«ftw.  92  C.  S.  188  (28: 481);  Carpm- 
im-  T.  Roe.  10  N.  Y.  237;  Oa»e  t.  PArfp*.  89  N. 
T.  164;  Z>Kn»  v.  Hombtek,  72  N.  Y.  80;  WcO- 
iaee  v.  PtnfiOd,  106  U.  S.  260(37: 147);  Horbach 
V.  /yW,  113  U.  8.  144  (38:  670);  BUmnerhamU 
w.  Sharman,  105  T7.  S.  100  (26: 1006). 

The  facta  ihow  i  aecret  trust,  liy  meus  of 
which  the  naked  paper  title  only  paaied  to  the 
wife,  and  the  beoefldal  title  remained  in  the 
haokrupt. 

&-hmidi  T.  Schmidt,  16  Jones  &S.  520;  T^mt 
y.  Uotoard,  68  N.  T.  160;  Aitairr.  Lott,  8  Hill, 
189. 

[407]     Mr.  Jtutice  Brewor  deltvercd  the  opinion 
of  the  court: 

The  qpestioo  Id  this  ease  is  whether  certain 
traasfent  of  property  mode  by  John  Schreyer 
to  bis  wife,  Anna  Maria  Scbreyer,  were  fraud- 
uleot  and  void  as  against  Peter  J.  Vanderbilt, 
•  creditor  of  John  Schreyer.  The  case  Is  here 
on  appeal  from  a  decree  of  the  Circuit  Court 
for  the  Southern  District  of  New  York, 
brought  by  the  assignee  in  bankruptcy  of 
Schreyer  against  Schreyerinditridtully,  and  as 
«xecntor,  etc.,  of  bis  wife,  now  deceased.  The 
circuit  court  (Sii  Fed.  Rep.  83)  found  that  the 
transfers  were  fraudulent,  and  decreed  that  the 
bankrupt,  as  executor  and  trustee,  convey  tite 
real  estate  and  bonds  and  mortgages  hereafter 
described  to  the  assignee  in  bankruptcy.  From 
such  decree  this  appeal  has  been  taken.  The 
ffacu  are  these:  On  January  31, 1871,  Schreyer 
conveyed  to  his  wife  the  following  real  estate 
situated  in  the  City  of  New  York:  Nos.  848 
and  890  West  80th  Street  and  Nos.  851, 863  and 
866  West  4Sd  Street.  The  title  was  passed 
from  Schreyer  to  his  wife,  by  conveyance  to 
Edwani  Sharkey,  and  from  him  to  Mrs. 
Schrever.  On  October  15, 1870,  Schreverand 
bis  wife  conveyed  No.  420  West  40th  Street  to 
George  Gehhart  and  No.  433  West  40th  Street 
to  Matthew  L.  Ititchie,  who  each  thereupon 
executed  mortgages  for  $5,000  to  Mrs.  Schrey- 
r4081  '^1'^^  conveyances  and  mortgages  were 
'  ^  all  recorded  in  1871.  Notice  was  thus  given, 
by  public  record,  of  title  in  Mrs.  Scbreyer  to 
both  the  real  estate  and  ihe  mortgages.  There- 
after, and  in  1874,  buildings  were  erected  oo 
the  two  lots  last  menltoned,  the  mortgages  for 
$6,000  surrendered  and  two  new  mortgnees 
taken— one  from  Oehhart  to  Mrs.  Schreyer  for 
$7,750  on  premises  No.  420  West  40tb  Street, 
•nd  one  from  Ritchie  to  Mrs,  Schreyer  for  $8,- 
860  on  premises  No.  423  West  40tb  Street. 
The  cUiim  of  Vanderbilt  arose  in  this  way:  Oo 
February  2,  1874,  a  building  contract  was  en- 
tcrcd  into  between  George  Gehhart  and  Mat- 
thew L.  Ritchie,  aa  owners  of  premiwa  Not. 
420  and  433  West  40th/Sueet.  with  Vandei^ 
bllt,  whereby  he  covenanted  to  erect  two  build- 
ings on  said  premises  forthe  sum  of  $8,176,  to 
be  paid  in  the  following  manner:  "When  the 
•aid  houses  are  topped  out  the  payment  of  five 
thousand  ($6,000)  dollars,  by  assignment  of 
morlgnge  held  by  John  Schieyer  on  the  prop- 
erty of  Anna  Maria  8(d>reyer,  No.  8S0  Weat 
42d  Street,  in  the  Oily  of  New  York;  three 
thousand  one  hundred  and  seventy-flve  (^,- 
176}  dollars  when  the  bouses  are  fully  com- 

Cleted  as  above."  On  May  6,  1874,  Vander- 
ilt  had  so  far  completed  bis  contract  that  he 
WM  entitled  to  an  asaignroent  of  the  bond  and 
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mortgage.  He  then  demanded  and  recelvod 
from  Schrmr  not  only  an  assignment,  but  a 

guaranty  of  the  bond  and  mortage.  There 
was  oo  new  consideration  for  this  guaranty. 
In  1876  a  prior  mortgage  on  the  premises  cov- 
ered by  the  bond  ana  mortgage  assigned  aa 
above  set  forth  was  foreclosed,  and  swept  awa} 
the  entire  property,  so  that  this  bond  and  mort* 
gage  became  worthless;  whereupon  Scbrey- 
er was  sued  on  his  guaranty  and  judgment  re- 
covered thereon.  On  September  17,  1»78,  John 
Schreyer  was  adjudged  a  bankrupt  upon  a 
creditor's  petition,  filed  August  38. 1878.  Sev> 
eral  claims  were  proved  against  his  estate  in 
bankruptcy,  but  all  have  been  satisfied  except 
that  of  Vanderbilt;  so  that,  while  tliis  action 
was  brought  by  an  assignee  in  bankruptcy,  it 
was  really  for  the  sole  oeneflt  ef  Vanderbilt. 
Oo  September  6,  1870,  Mrs.  Scbreyer  died, 
leaving  a  will  by  which  her  property  was  de- 
vised and  bequeathed  to  her  children;  her  hus- 
band was  named  as  executor;  and  be,  Individ- 
ually and  as  executor,  was  the  defendant  in  14001 
this  suit.  And  now  the  contention  of  the  I**"*! 
plaintiff  below  is,  that  the  conveyances  of  Jan- 
uary 21,  1871,  and  the  two  mortgages  from 
Ocbbart  and  Ritchie  to  Mrs.  Schreyer  In  1874. 
were  fraudulent  and  void  as  against  the  claim 
of  YanderUlt.  The  conveyances  wen  made 
and  recorded  more  than  three  ^ears  prior  to  the 
building  contract,  out  of  which  VandcrblU's 
claim  arose;  and,  while  the  mortgages  to  Mrs. 
Scbreyer  were  executed  and  recordedduring  the 
same  year  with  the  building  contract.yet  tbe  ob- 
ligation as3umf;d  by  Scbreyer  was  a  voluotary 
one,  without  conuderation,  and  after  a  con- 
tract expressly  providing  for  payment  In  an- 
other way,  was  conditional,  and  onlv  became 
a  fixed  indebtedness  two  years  thereafter,  when 
hy  the  foreclosure  proceedings  the  worlbless- 
neHB  of  tbo  guarunteed  bond  and  mortgage  was 
developed.  Obviously,  very  clear  and  direct 
testimony  la  essential  to  support  an  adjudics' 
tlon  that  these  varloul  transfers  were  fraudu- 
loit  and  void  as  against  this  subsequent  cred- 
itor. In  determining  the  rules  applicable  to 
such  transactions  reference  should  be  had  not 
only  to  tbe  decisions  of  this  court,  but  also  to 
those  of  the  courts  of  New  York,  where  the 
parties  lived  and  tbe  transactions  took  place. 
Alien  V.  MoMev.  84  U.'S.  17  Wall.  861  [21: 543J; 
Graham  v.  La  Crotte  (ft  M.  S.  Off,  103  U.  S. 
148  [26: 1061;  WaitoM  PenUM,  106  U.  8. 
260,  268,  264  ['^7: 147.  148.  149]. 

In  a  recent  case  In  tbe  Court  of  appeals  of 
New  York  ( Todd  v.  Nelion,  109  N.  Y.  316,  827, 
12  Cent.  Rep.  217,  220),  that  court  thus  staled 
the  law:  "llie  theory  upon  which  deeds  con- 
T^ing  tbe  property  oF  an  Individual  to  sonia 
th&d  party  nave  been  set  aside  as  fraudulent  in 
regard  to  subsequent  creditors  of  the  grantor 
has  been  that  he  bos  made  a  secret  convcyaoce 
of  his  property  while  remaining  in  tbe  possee- 
sioD  and  seeming  ownership  thereof,  and  has  ob- 
tained credit  thereby,  while  embarking  in  some 
bozardons  biiabiess  repairing  such  credit,  or  the 
debts  whidb  he  has  incnrnd  were  Incurred 
soon  after  tbe  conveyance,  thus  making  the 
fraudulent  Intent  a  natural  and  almost  a  nec- 
etaanr  inference,  and  in  this  way  he  has  been 
enabled  to  obtain  the  property  of  others  who 
were  relying  upon  an  appearance  jwbich  was 
whtdly  dduslve.  Sucb  sic  the  cases  died  by 
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the  learned  couDsel  for  the  appellants."  See 
[«ini  Biso  mUipar.  Wootter,  36  N.  Y.  412;  Oturtit 
V.  Jlbx.  47  N.  T.  399;  Dunhp  v.  Bdwkint.  69 
K.  Y.  842;  Oarr  v.  Breete.  81  N.  T.  684,  and 
Phaniai  Bank  t.  Stafford,  89  N.  T.  405. 

Taming  now  to  the  caies  in  this  court:  It 
was  said  in  BrniUhy.  Vodgea,  93  U.  8.  188  [28: 
481j:  "The  law  of  this  case  is  too  well  settled 
to  admit  of  doubt  Id  order  to  defeat  a  settle- 
ment made  bv  a  busbaod  upon  his  wife,  it 
must  be  iotencied  to  defraud  existing  creditors, 
or  creditors  whose  rights  are  expected  shortly 
to  Bupervene.  or  creditors  whose  rights  may 
and  do  so  supervene,  the  settler  purposing  to 
throw  the  hazards  of  business  in  which  he  is 
about  to  engage  upon  others,  instead  of  honest- 
ly holding  nis  means  subject  to  the  chance  of 
those  adverse  results  to  which  all  business  en- 
terprises are  liable.  Beztan  v.  Wheaton,  21  U. 
8.  6  Wheat. 229 [S: 6081;  MuUm-w,  WHfn,  44 
418;  StOeman  r.  AOOovm,  2  Atk.  481." 
Id  Omham  v.  Fm  Crme  A  M.  R.  Co.,  t02  U. 
B.  148.  164  [26: 106,  108],  it  was  said:  "It 
seems  clear  that  sut»equent  creditors  have  no 
better  right  than  subsequent  purchasers  to 

Suestion  'a  previous  transaction  in  which  the 
eblor's  property  was  obtained  from  him  by 
fraud,  which  be  has  acquiesced  in,  and  which 
he  has  manifested  no  desire  to  disturb.  Yet.  in 
sach  a  case,  subsequent  purchasers  have  do  such 
richt."  In  WaOofv  v.  PmjUld,  106  U.  S.  360, 
262  [27: 147, 148],  In  which  it  appeared  that  the 
husband  transferring  property  to  his  wife  was 
iodelited  at  the  time  of  the  transfer,  though  not 
to  the  parly  complaining  of  the  transaction, 
the  court  obserred;  "Hu  indebtedness  exist- 
ing at  the  time  of  the  settlement  upon  the  wife, 
as  well  as  that  which  arose  during  the  period 
of  the  improvements,  was  subsequently,  snd 
without  unreasonable  delay,  fully  discharged 
by  him.  Commenced  Id  1808,  they  were  all, 
with  triflioK  exceptions,  completed  and  paid 
for  before  the  dose  of  tlie  suqimer  of  1869.  So 
far  as  the  record  discloses,  do  creditor,  who 
wassiich  when  the  settlement  was  made  or  the 
Improvements  were  going  on,  was  materially 
hindered  by  the  withdrawal  by  Williams,  from 
his  meons  or  business,  of  the  sums  necessiiry 
to  pay  for  the  land  and  improveroeots.  Those 
who  seek,  in  this  rait,  to  Impeach  the  original 
Bettlemeot,  or  to  reach  the  means  he  Invested 
In  Improving  bis  wife's  land,  became  his  cred- 
1411)  iloissome  time  after  the  improvements  (with 
slight  exceptions  not  worth  mentioning)  had 
been  made  and  paid  for.  If  they  trusted  him 
in  the  belief  that  he  owned  the  land,  it  was 
ne^lseni  in  them  so  to  do,  for  the  convevance 
of  February  U,  1868,  duly  acknowU-dgea,  was 
filed  for  record  within  a  few  days  after  ex- 
ecution." And  in  Horhaeh  v.  HiU,  118  U. 
S.  144,  149  [28:  670,  672],  this  language  was 
used:  "The  complainant,  not  showing  that  be 
was  at  the  time  a  creditor,  caunot  complain. 
Even  a  voluntary  conveyance  is  good  as  against 
subsequent  creditors,  unless  executed  as  a  cover 
for  futureschemesof  fraud."  From  these  au- 
thorities, it  Is  evident  that  the  rule  obtaiDlngio 
New  York,  as  well  as  recognized  by  this  court, 
is  that  even  a  voluntary  conveyance  fmm  hus- 
band to  wife  is  good  as  against  8u1)sequent ' 
creditors;  unless  it  was  made  with  the  intent  to  i 
defraud  such  subsequent  creditors;  or  there 
was  secrecy  Id  the  traniactioD  hy  whicb  kDow^  I 
MS 


edge  of  It  was  withheld  from  such  creditors, 
who  dealt  with  the  grantor  upon  the  faith  of 
his  owning  the  property  transferred:  or  the 
transfer  was  made  with  a  view  of  entering  into 
some  new  and  hazardous  business,  the  risk  ^ 
which  the  grantor  intended  should  be  cast  upon 
the  parties  having  dealings  with  bfm  in  the 
new  business.  Tested  by  these  rules,  it  Is  im- 
possible to  sustain  an  adjudication,  upon  the 
testimony  in  this  case,  that  the  transfer  of 
either  the  real  estate  or  the  bonds  and  moru 
gages  was  fraudulent  as  against  the  creditor 
Vanderbilt. 

Assuming,  in  the  first  Instance,  that  both 
transfers  were  purely  voluntary,  the  deeds  to 
Mrs.  Schreyer  were  made  and  recorded  three 
years  before  the  building  contract  was  signed, 
or  tbe  work  done,  out  of  which  Vanderbilt's 
claim  arose.  There  was  thus  that  constructive 
notice  referred  to  in  WaVace  v.  Penfi^d.  rupra,  aa 
sufficient.  Further,  on  May  2l8t,  1872,  Vander- 
bilt entered  into  a  written  contract  with  Mrs. 
Scbrever  to  do  the  mason  work  in  tlie  con- 
struction of  a  building  on  the  lots  conveyed, 
the  contract  price  being  $10,500.  He  tbus'had 
actual  as  well  as  constructive  notice,  more  than 
two  years  before  he  entered  into  this  last  con- 
tract, that  Mrs.  Schreyer  was  the  owner  of 
these  lots.  With  such  knowledge  he  entered 
into  the  last  contract,  and  thereafter  accepted 
Scbreyer's  guaranty.  How  can  he  then  say,  |41S] 
with  aucb  knowledge,  that  be  was  defrauded 
by  those  conveyances?  la  it  possible  lo  sup- 
pose that  the  Schreyers,  when  they  made  those 
conveyances,  looke<l  forward  three  years,  and 
anticipated  that  Qcbhart  and  Ritchie  would 
seek  to  improve  their  real  estate,  and  obtain  pe- 
cuniary assistance  from  them,  and,  with  that 
provision,  planned  to  defraud  anyone  who 
might  rely  upon  Mr.  Schreyer's  guaranty? 
Further  than  that,  Schreyer  did  not  at  the  time 
purpose  to,  and  did  not  in  fact,  change  bis  reg- 
ular business,  or  enter  upon  any  new  business. 
From  1854  bid  husfness  was  that  of  a  stair- 
builder,  which  business  he  prosecuted  steadilj 
until  he  sold  out,  in  1876,  six  years  after  toe 
conveyances.  Notwithstanding  these  convey- 
ances, he  retained  all  the  prop«^y  used  in  bia 
Btair-building  business,  was  in  debt  only  from 
five  hundred  to  one  thousand  dollars,  and  bad 
money  in  bank,  accounts  due  him  and  per- 
sonal property  used  in  his  business,  aggrecat- 
ing  from  ten  to'twenty  thousand  dollars.  It  is 
true  that  some  $12,000  of  mechanic's  liens  had 
lieen  filed  against  buildings  which  he  owned, 
and  whicb  had -been  recently  constructed;  but 
these  liens  were  bj  rabcontractors,  with  pos- 
sibly one  or  two  mioor  exceptions.  Money  for 
their  pavment  was  deposited  with  ceriain  trust 
comiMiniee;  and,  as  the  amounts  due  were  ad- 
judicated, they  were  paid  out  of  moneys  thus 
deposited.  Could  anything  be  clearer  than 
that  these  conveyances  were  free  from  all  im- 
putation of  fraud,  as  against  anybody,  and  ea- 
pecinlly  as  against  such  a  remotely  subsequent 
creditor? 

While  the  transaction  -aa  to  the  bonds  and 
mortgages  la  nearer  in  point  of  time  to  the  crea- 
tion of  the  indebtedness  to  Vanderbilt,  it  is  so 
remote  in  fact  as  also  to  be  free  from  imputa- 
tion of  fraud.  The  circumstances  surrounding 
the  creation  of  this  debt  must  be  stated  a  little 
mora  in  det^:  Gebhart  and  Ritchie  owned  th» 
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lolfl:  they  were  each  subject  to  two  mortMcvs; 
one  was  a  mortgage  of  fS,7S0,  given  lo  £Ueo 
£.  Ward,  from  whom  tba  Scbreyera  hod  orig- 
iDslly  purchased  tbe  lots;  and  one  to-  Mn. 
Scbre;er,  origiaally  $5,000,  but  reduced  br 
payments  to  about  93.300.  Desiring  to  build, 
ID  the  beMet  that  the  rents  from  new  buildings 
f413]  on  tbe  front  of  the  lots  could  be  used  to  pay 
off  tbetr  indebtedness,  tb^  arranged  with  the 
Scbreyera  for  an  advance  ot  the  amount  that 
should  be  needed  in  addition  to  tbe  Buma  they 
could  borrow  on  mortgages  from  tbe  Ward 
estate.  Tbe  Ward  estate  agreed  to  loan  $10,000 
on  each  lot  and  contemplated  building.  In 
pursuance  of  this  arrangement,  Mrs.  Schrejer 
relcflsed  ber  mortgages,  new  ones  were  exe- 
cuted to  the  Ward  estate  for  $10,000  on  each 
lot,  and  the  difference  In  money  ($8,000  and 
over)  was  paid  to  Clebhart  and  lutchie,  respec- 
tively, and  by  tbem  handed  lo  tbe  Scbreyera; 
and,  when  tbe  buildings  were  completed,  new 
raoTtrages  were  executed  to  Mrs.  Scbreyer  for 
tbe  ^,200  of  ber  original  mortgage,  and  tbe 
excess  of  ihe  cost  above  tbe  amount  furnished 
by  the  Ward  estate.  Scbreyer,  who  was  a 
practtctti  builder,  superintended  the  construc- 
tion of  the  buildings.  Yanderbilt  made  aeon- 
tract  with  Gebbart  and  Ritchie  for  the  mason 
work,  as  lierctofore  stated.  He  entered  into 
this  contract  witb  knowledge  that  tbe  $5,000 
bond  and  mortgage  which  Scbreyer  proposed 
to  transfer  in  part  payment  was  aecond  and 
aabordinate  to  a  prior  mortgage  of  $16,000. 
He  must  have  asaumed,  when  be  made  tbe  coo- 
Iracl,  that  the  property  mortgaged  was  good 
for  both  mortgages;  and,  according  to  tbe  tes- 
timony, it  was  then  considered  worth  from 
thirty  to  tbtrty-flve  thousand  dollars.  When 
he  bad  bo  far  completed  bis  contract  aa  to  be 
entitled  to  tbe  asaignment  of  his  bond  and 
mortsage.  be  demanded  Its  guaranty  from 
Schrevcr;  and  be,  in  order  that  there  might  be 
no  deHay  in  tbe  work,  gave  the  required  guar- 
anty. Two  years  thereafter,  owing  to  depre- 
dation in  value  of  real  estate,  tbe  properly 
cover*^  by  this  $S,000  bond  and  mortgage  was 
■old  under  foreclosure  of  tbe  $10,000  mortgage, 
and  realized  only  enough  to  pay  that  ^occ, 
Bchreyer  became  liable  on  nts  guaranty.  Is 
there  anything  in  these  facts  to  show  fraud  in 
Intent  or  fraud  in  result?  Obviously  not. 
Yanderbilt  entered  into  bis  contract  with  full 
knowledge -of  all  tbe  circumstances,  unques- 
tionably cimaidering  tbe  $6,000  bond  and  mort- 
gage well  aecured,  and  willing  to  take  bis 
chances  of  its  payment,  on  foreclosure,  if  not 
otherwise.  Schreyer,  making  no  represents 
tions  or  concealmeots,  doubtless  acted  in  the 
r4141  belief;  and  when,  after  partial  completion 

^  *  of  tbe  contract,  he,  to  prevent  delay  in  the  fu- 
ture work,  guaranteed  payment  o'f  the  bond 
and  mor^ge,  be  did  so  in  tbe  belief  that  it 
was  amp^  secured,  and  that  he  was  assuming 
Ihtie  or  no  risk  in  bts  gnaranty.  If  fraud  or 
wrong  was  intended  on  nis  part,  obvlouslv  be 
would  have  refused  to  guarantee,  and  left  Van- 
derbilt  to  take  that  which  his  contract  entitled 
falm  to.  Tbe  very  fact  of  his  voluntarily  as- 
suming a  risk  wwch  he  was  under  no  obliga- 
tions to  assume,  and  which  In  no  manner 
inured  to  bis  benefit,  is  satisfactory  evidence 
that  he  had  no  thought  of  fraud.  The  subse- 
quent depredation  at  tbe  value  of  real  estate, 
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and  tbe  failure  to  realize  on  the  sale  thereafter 
more  than  the  first  $10,000  mortgage,  was 
something  antldpated  by  neither  party.  It 
waa  one  of  those  vicissitudes  unexpectM  and 
uplooked  for— not  planned  for — and  doubtless 
ail  aslonlshment  to  all  the  parlies.  All  tbe  ar 
rangements  for  the  execution  of  these  second 
mortgages  to  Mrs.  Scbreyer  were  made  before 
any  guarantee  or  personal,  liability  on  the  part 
of  Scbreyer  was  demanded  or  tbouirht  of,  and 
it  does  not  appear  that  he  was  in  debt  to  any* 
one  at  tbe  ume  tbe  arrangements  were  so 
made.  Surely  this  unnecessary  and  voluntary 
assumption  on  his  part  in  no  manner  Indicates 
fraud  tn  the  arrangements  already  entered  into 
and  subsequently  carried  out,  for  tbe  execu- 
tion of  these  bonds  and  mortgi^  to  Mrs. 
Bchreyer.  In  tbe  case  of  Carr  v.  Brt€$e,  81  N. 
T.  684,  which  was  like  this  In  presenting  an 
unexpected  depreciation  in  tbe  value  of  prop- 
erty, tbe  court  ]ustlv  observed:  "Reverses 
came  unexpectedly,  while  in  the  pursuit  of  bis 
ordinary  business,  without  any  Intention  on  bis 
part  to  defraud  his  creditors,  and  it  may  be  said 
that,  without  any  fault  on  bis  part,  except  a 
want  of  human  foresight,  he  became  embar- 
rassed and  insolvent  It  is  not  apparent  that 
Breese  bad  in  view,  at  the  time  of  the  execu- 
tion of  tbe  deed  to  bis  wife,  any  such  result, 
or  that  be  in  any  way  contributed  to  produce 
the  result  which  followed,  for  tbe  purpose  of 
defraudiug  bis  creditors  and  enjoying  tbe  ad- 
vantages to  be  derived  from  the  provisions 
madeior  his  wife.  Under  such  circumstances, 
the  presumption  of  any  fraudulent  intent  is  re- 
butted, and  it  is  manliest  that  he  bad  done  no 
more  than  any  business  man  has  a  right  to  do, 
to  provide  against  future  misfortune  when  be 
is  abundantly  able  to  do  so."  Further,  as  neg- 
ativing any 'fraud  In  intent,  a  vear  after  this 
guarantee,  and  when  undoubtedly  there  must 
have  been  developing  some  probability  of  lia- 
bility therefrom,  Scbreyer  purchased  other  real 
estate  and  took  the  titte'in  bis  own  name.  Still 
:^gain,  not  only  did  he  continue  in  bis  regular 
business  of  stair-building  after  these  transac- 
tion!*, hut  it  is  evident  from  his  bank  booluL 
produced  in  evidence,  that  his  business  was  of 
considerable  magnitude,  for  between  Auirust 
2G,  lc<09,  and  September  6,  1676,  a  period  of 
about  seven  years,  and  including  tiie  time  of 
these  transactions,  fab  deposits  amounted  to 
$391,306.44. 

We  have  thtu  far  considered  the  case,  as  to 
these  transfen  from  Bchreyer  to  his  wife,  as  If 
they  were  purely  voluntai^;  but  according  to 
bis  testimony,  and  there  is  none  contradlcung 
it,  they  were  far  from  voluntary,  but  rather 
The  passing  of  tbe  legal  title  to  his  vrife,  of 
property  of  which  sbe  was  prior  thereto  tbe 
equitable  owner,  or  tn  which  she  had  at  least 
a  large  equitable  Interest  She  had  between 
twenty-five  hundred  and  three  thousand  dolluv 
in  money  when  they  were  married.  In  April, 
1854.  Soe  purchased  the  leasehold  Interest  In 
the  Iota  on  80tb  Street,  paying  therefor,  out  of 
her  own  moneys,  $600  each.  They  lived  on 
one  of  Ifae  lots,  and  the  hnfldlng  on  the  other 
was  rented.  Unouestionably,  therefore,  the 
rents  belonged  to  ber.  She  also  kept  boudcra 
for  a  number  of  years,  two  of  them  living  with 
her  for  at  least  ten  years,  paying  $S  per  week 
each.  The  balance  of  the  money  ike  had  when 
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married  ihe  passed  over  to  him  from  time  to 
time  for  improvements  on  the  property,  or  use 
in  bis  business.  It  is  true'  tbat  aflerwarda 
buildings  of  considerable  value  were  put  upon 
these  lots;  and  we  do  not  wish  to  be  understood 
as  afflrnting  that  the  entire  costof  the  property 
vas  the  proceeds  of  her  in  vestment,  or  her  eara- 
ings.  All  that  the  testimony  fairly  discloses  is. 
that  at  the  time  of  her  marriage  she  was  pos- 
sessed of  separate  property,  which  was  the 
foundation  and  largely  the  source  of  these  sub- 
sequent accumulations.   So  that  the  convey- 

[4161  ances  in  1871  were  not  purely  voluntary,  but 
meritorious  and  upon  good  oonsideration. 
The  samo  may  be  said  as  to  the  bonds  and 
mor(G;ages  placed  in  her  name  in  1874. 

It  IB  objected  by  the  appellees  that  Bchreyer's 
testimony  is  not  to  be  depended  upon,  because 
contradictorr,  confused  and  uncertain;  that 
ibere  is  no  oeOniteness  In  it  as  to  amounte  and 
dates;  and  that  wrong  In  the  transactions  is 
evident,  because  the  moneys  received  for  rent 
after  Ihe  conveyances  wercdeposiledby  Schvev* 
er  in  htsown  name  in  bank,  and  were  obviously 
manafTcd  and  handled  by  him  as  his  own,  as  no 
accounts  were  kept  between  husband  and  wife 
of  their  separate  moneys,  but  all  were  mingled 
In  one  fund,  in  his  hands.  But  does  all  this  indi- 
catefraud?  If  his  testimony  is  worthless  and  to 
be  rejected,  then  there  Is  practically  no  testimo- 
ny interpreting  those  trani^actionfi,  and  the  court 
never  presumes  fraud.  The  very  confusion 
and  carelessness  in  the  dealings  between  hus- 
liand  and  wife  make  against  rather  than  in 
favor  the  claim  of  fraud.  There  is  no  evi- 
dence that  he  was  in  debt  at  the  time  of  these 
conveyances,  at  least  beyond  a  triSIng  amount, 
which  wassubsequentiT  paid;  and  if  the  parties 
bad  intended  fraud  ana  wrong,  unquestionably 
their  accounts  would  have  been  kept  carefully 
and  accurately,  and  books  would  now  be  pre- 
sented allowing  such  accounts.  Husband  and 
wife  evideoUy  saw  no  necessity  of  dc:iliug  with 
each  other  at  arm's  length;  the  title  to  the 
property  waa  placed  In  her  name  when  there 
was  no  legal  or  equitable  reason  why  it  should 
not  be  done;  and  the  rents  and  other  co-sh  re- 
ceipts were  not  uooaturallv  kept  in  one  account 
ana  handled  Hi  one  (una.  The  lack  ttf  sub- 
stantial indebtedness  and  the  record  of  the 
tranefer  being  established,  the  carelessness  of 
their  dealings  tends  to  prove  honesty  rather 
than  to  establish  fraud. 

Again,  it  is  objected  that  the  conduct  of 
Schreyer,  In  respect  to  the  bankrupt  proceed- 
ings, is  suspicious:  tbat  ihe  bankrupt  proceed- 
ingB,  though  nominally  at  the  Instance  of  a 
creditor,  were  really  at  his  instance;  that  the 
bankrupt  and  the  creditor  found  their  coudbcI 
in  the  same  office;  and  that  the  other  claims 
proved  against  bim  were  in  some  suspicious 
way  fixed  up  and  adjusted,  leaving  only  Van- 

[417]  derbilf  B  claim  unpaid.  Conceding  all  that  is 
clamed  by  counsel  in  reference  to  these  bank- 
rupt proceedingaio  1878,  it  is  difficult  to  deduM 
tboTKrom  aoj  evidence  of  wrong  iu  the  trana- 
actiona  in  1871  and  1874  It  may  be  that 
Bchreyer  did  not  want  to  pay  YAnderbllt'B 
claim;  and  it  may  be.  as  claimed  by  counsel, 
tbat  he  improperly  sought  the  assistance  of  the 
banbropt  court  to  be  relieved  from  liability 
thetetawn;  but  It  would  be  ■  very  unjust  con- 
cAorioQ  from  nich  facts,  that  In  1871,  when  ha 
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made  the  conveyances  to  bis  wife,  and  In  1874^ 
when  he  made  the  arraogcraent  for  the  execu- 
tion of  the  bonds  and  mortgages  to  his  wife, 
anterior  to  any  known  or  expected  liability  to 
Vanderbilt,  be  was  acting  with  a  view  of  Bub> 
sequently  going  through  bankruptcv,  or  de- 
frauding "^^nderbilt  or  any  other  creditor. 

Itecapltulating,  the  conveyauces  In  1871  were 
meritorious,  upon  good  consideration,  made  by 
one  in  debt  in  only  a  trifling  sum,  and  retain- 
ing an  abundaooeof  property  for  the  discharge 
of  those  debts,  and  who  In  fact  snhsequently, 
and  as  they  became  due,  paid  them— made  oj 
one  continuing  and  expecting  to  continue  in 
the  same  profitable  and  not  hazardous  business 
in  which  he  had  been  engaged  for  nearly  a 
score  of  years,  with  no  thought  of  entenng 
upon  any  new  or  hazardous  business,  and  more 
than  three  years  before  anyliabliity  to  Vander- 
bilt was  incurred  or  even  thought  of.  And  the 
placing  of  the  notes,  bonds  and  mortgages  ia 
1874  in  Mrs.  Bchreyer's  name  was  In  pursuance 
of  an  arrangement  entered  Into  when  the  hus- 
band was  not  in  debt,  and  when  no  obligation, 
fixed  or  contingent,  to  Vanderbilt  had  been  en- 
tered into  or  thought  of. 

Under  these  circumstances  it  ia  error  to  hold 
that  the  transactions  were  fraudulent  and  vfiid 
as  against  Vanderbilt.  The  dteree  of  tht  Cir- 
euit  Court  mvat  be  reeened,  and  the  ecue  re- 
manded, with  imtntctionM  for.  further  proceed- 
ingt  in  aceordance  ta'M  the  vimat  nerein  expretted. 


GEORGE  H.  HAMMOND  ft  COMPANY,  |401] 
P^.  in  Brr., 
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Lim  of  wrporation  on  itt  ttoekfar  debt  ef  ttoeh- 
holder— iau>  of  Michigan—statutory  notice  of 
Uenr-certijkate  of  §toek  not  n^tiaMe  paper 
— ignorance  tfpurehaeer  ne  waAwr 

L  Where  general  law  ■  Uen  fa  given  to  a  ooxw 
poratloQ  upon  its  otook  for  the  Indebtedness  of 
the  Btooktaolder.  It  is  valid  and  enforceable  against 
all  the  world. 

S.  The  law  of  Mioblgan  under  which  manufactni>> 
tog  anporattonsmar  beoupmlsedrt  4148, 1  Bow. 
Stat.;  •  IT,  Act  187,  Laws  UTS),  that  ft  oorporatkm 
shall  at  all  times  have  a  lien  upon  all  the  stock  or 
property  of  Its  members  Invested  thereto,  for  all 
deMa  due  from  them  to  Buoh  oorporatloo.  Is  e 
geaeral  law  aa  deotded  tj  the  Supreme  Conrt  of 
Ulohlgan,  whlob  deoWon  Is  oonoluiiTe  in  this 
court,  and  everjrwliere,  SB  to  its  character. 

8.  Wherever  paper  of  a  nature  similar  to  thin  li  ia- 
sued,  under  authorltr  granted  tqr  general  atatuta, 
whoever  deals  with  tbat  paper  la  charged  wltk 
Dotloe  of  an  UmltatlODa  and  burdens  attaobed  to 


Nora.— OTiortar  or  by-tam  of  eorporoHom,  at  te 
trantfer  of  ttotUti  Uen  on  ttoek  for  debt  <hi«  by 
ttoekholdert.  Bee  noU  to  Union  Bank  of  Oe(«g*> 
town  T.  Laird,  to  sm. 

-aeenoUtoAnderaOD  t.  Phlla.  Warabouae  Oa  Sk 

to  tadMdtur  HaMUCw  e/ stoeUMdari  ^  eorpo- 
ff«t«  dabtB.  sea  not*  to  HaSoh  t.  Sajaa,  Wt  M. 
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It  br  aucta  ■tatute,  whether  tba  partj  Uvm  Id  or 
out  of  the  Stat«. 

C  IttouoneoeeauT  toontar  ap<Mi  tha  cartlfloato 
of  itoek  mnr  itatMneiit  of  the  Umtiallona  and  tm^ 
dens  whkA  the  law  oasts  opoQ  all  moh  paper;  ud 
theomlsBlOQ  to  state  suoh  UmltatioxM  upon  the 
faoeoftbepaper  Isnota  walnr  brttMOCKpora- 
tlOD  of  the  benefits  theieof. 

i.  8ihA  a  oerUftoate  Is  not  necotlBbla  tn  eltlM- 
fonn  or  charaotm:  and  like  everrnoo-nesotlaMe 
paper,  whoever  tabes  It  does  so  subjeot  to  Its 
•quitlfis  and  burdens;  and  thou^  Ignorant  of 
■ucbequltleaaod  burdens,  his  Icnoianoe  does  not 
relieve  the  paper  therefrom,  or  enable  him  to  bold 
It  dischargvd  tfaerefirotn. 

This  lien  of  a  oorporatioD  may  be  waived,  but 
mere  IgDoranoeoD  the  part  of  the  purohaeer  of 
thenu:tof  tbeezisteooeof  the  Ilea  does  not  da- 
it  roy  It.  It  oonatftutesno  walvar  the  part  of 
the  corporation. 

pTa  aoo.] 

Argwd  Mareh7,1890.  Seeaed  Manh$t,  1S90. 

E\  ERROR  to  the  Circuit  Court  of  the  United 
Suies  for  the  Northern  District  of  IHinoiB 
to  review  a  Judgment  for  the  value  of  stock  of 
a  corporation  io  an  action  against  it  bv  reason 
of  iia  ref usal  to  transfer  the  nme  to  a  purchas- 
er. Beverted. 
The  facta  are  stated  In  the  opinion. 
Me»$n.  A.  H.  Garland.  Elisha  H.  Flinn, 
WilUnm  H.  Swift  and  Don  M.  IHekinaon,  for 
plaintiff  in  error: 

The  commuD  law  and  statutory  liabllltr  of 
stock  must  be  determined  by  the  law  of  the 
corporation's  domicil.  Any  general  tlablli^ 
aftflctainp  to  all  stockholders  by  virtue  of  their 
nembetship  will  be  enforced  in  a  foreign  forum. 

j^riekaon  v.  Neamith,  IS  Gray,  221,  8.  C.  4 
Allen.  283;  Haltey  v.  McLean,  12  Allen,  480. 

Tbe  general  laws  under  which  such  corpora- 
tions are  formed,  wltb  the  articles  of  associa- 
tion adopted  in  pursuance  thereof,  constitute 
tbe  charter  of  the  corporation. 

Attj/-Oen.  T.  Perkint,  78  Mich.  — ;  Hora- 
wete,  Priv.  Corp.  (ad  ed.)  %  874. 

Everyone  Is  conclusively  presumed  to  know 
tbe  provisions  of  the  charter  or  articles  of  as- 
■ociation  of  the  corporation  with  whom  he  deals. 

Canada  8.  E,  Oo.  v.  OAhard.  109  U.  S.  627 
(27:  1020);  Angell  ft  A.  Cwp.  g  299;  Green's 
Brice,  Ultra  Vires,  897;  AMop  t.  Olobe  Co.  135 
Uass.  182;  Payton  v.  Withera,  5  Biss.  26»"378. 

Where  a  lien  upon  stock  for  the  indebtedness 
of  a  stockholder  Is  created  by  statute  or  bjr 
charter  it  is  valid  and  enforceable  against 
the  world. 

Oeorgetown  Union  Bank  v.  Laird,  IS  U.  8. 
8  Wheat.  800  (4:  269);  Brent  v.  Washington 
Bttnk.  8S  U.  B.  10  Pet.  596  (9:  547);  Child  t. 
nudaon's  Bay  Oo.  2  P.  Wms.  207-209;  Melio- 
ntee/ti  t.  Royal  Exeh.  Aaaur.  Co.  1  Eq.  Gas. 
Abr.  9;  Sparki  v.  Linerpool  Water  Workt  Go. 
18  Ves.  Jr.  428,  429;  Morgan  v.  Bank  of  North 
America,  8  Serg.  &  R.  78-66;  Bankr.  Lanier. 
78  U.  S.  n  Wall.  869  <20:  172);  Bultard  t. 
Bank,  8S  U.  8. 18  WalL  089-598  (81:  928);  Cb- 
eUNat.  Book  t.  WaUontmm  Bank,  105  U.  B. 
817  (26:  1089);  NeaU  t.  Janney,  9  Crancb, 
0.  C.  189;  Pieraon  v.  WaaMnQton  Bank,  8 
Crancb,  0.  C.  868;  McLean  v.  Lafayette  Bank, 
8  McL.  604;  New  Orleans  Nat.  Bank  v.  Wiltz, 
10  Fed.  Rep.  882;  Biahop  t.  Globe  Oo.  185  Mass. 
182i 
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Lien  on  stock  created  by  statute  or  by  char* 
ter  is  valid. 

Preabffterian  OoiuiregiUion  v.  OarliaU  Bank, 
6  Pa.  345;  Firat  Nat.  Bank  v.  Hartford  L.  A  A. 
Ina.  Go.  45  Conn,  88;  Bradford  Bkg.  Oo.  t. 
Br^,  L.  R.  81  Cb.  Dir.  19,  revei^hig  A  O. 
L.  K  89  Cb.  Dir.  148:  8MMm  t.  Phmix  K 
/m.  Cb.  8  Paige.  850;  Beeaa  v.  Commerce  Bank, 
]4Hd.271;  Oirman  Bank  v.  Jefferaon.  10  Bush, 
886:  Lmettv.  aing8ing  Bank.  24  N.  Y.  288; 
Otiea  Bank\.  Smalle}/.2  Cow.  770:  Bohmer-v. 
Oily  Bank.  77  Va.  4^;  Sc^n  v.  Bank  of  Wood- 
atoek  21  Vt  858;  Grata  v.  P/umir.  a>.  1  R  L 
80;  iiogera  v.  Hunting/don  Bank.  13  Serg.  &  R. 
77;  Bverhart  v.  Weateheater  AP.B.  Co.^^ 
839. 

All  persons  dealing  with  a  corporation  must 
he  charged  with  knowledge  of  the  itatule  or 
charter  oonferring  the  Hen. 

Bithap  T.  Qtobt  Oo.  185  Mass.  183;  Georgetown 
Ifnion  Bank  v.  Laird.  15  U.  8.  8  Wheat.  890 
(4:  269);  Downer  v.  SSanetviUe  J^nk,  Wright 
(Ohio)  477;  Grants.  Meehaniea  Bank,  15  Serg. 
&  a  140;  8t.  Lottia  P.  Ina.  Oo.  v.  OoodfeOow. 
9  Mo.  149;  8ewatl  v.  Lanoaater  Bank,  17  Serg. 
&  R  285:  Kenton  Ina.  Oo.  v.  Bowman,  84  E7. 
480;  Morawetz,  Priv.  Corp.  (2d  ed.)     208, 591. 

Refusal  to  allow  a  transfer  of  the  stock  until 
Sweet's  debt  was  paid  is  a  usual  method,  and 
is  fully  sustained  oy  tbe  authorities. 

Weat  Branch  Bank  t.  Armatrong,  40  Pa  278; 
Grant  T.  Meehaniea  Bank,  15  Serg.  AR  140; 
Rogers  v.  Huntingdon  Bank,  18  Serg.  &  R.  77; 
Tuttle  T.  Walton,  1  Ga.  48;  MeOredy  v.  Remaey, 
6  Duer,  574:  Piirmera  Bank  v.  MOiart,  6  Oill. 
(Hd.)50;  Vanaand»f,]ff^aUaexBank,n(kmii. 
144;  Harford  F%nt  Nat.  Bank  t.  Hartford  L. 
<£  A.  Ina.  <]o.  45  Cono.  82;  Bern  v.  Bank  of 
CWimmw.  14  Md.  871;  JfocAaniM  ami  V.  if.  t. 
dN.  S.  R,  Go  ld  N.  y.  680;  Gilbert  v.  Man- 
cheater  Iron  i^g.  Go.  11  Wend.  627. 

Such  a  lien  secures  an  indebtedness  already 
existing  when  thedebtor  became  a  stockholder, 
and  airindebtedness  created  while  he  remains 
a  stockholder. 

8mith  V.  Hennepin  Go.  15  Am.  ft  Eng.  Corp. 
Cas.  576;  1  Jones,  Liens,  g  808«t  seo. 

It  is  immaterial,  too,  whether  the  debt  be 
greater  or  less  than  the  value  of  the  stock;  the 
whole  stock  may  be  held. 

BewaUT.  Lancaster  Bank,  17  Serg.  ftR.  885. 

And  to  compel  a  transfer  tbe  amount  of  tbe 
lien  must  be  tendered. 

Pieraon-r.  Washington  Bank,  8  Cranch,  C.  C. 
863:  Bradford  Bkg.  Oo.  v.  Briggs,  L.  R.  81  Cb. 
DIv.  19,  overruling  S.  0.  L.  R.  80  Cb.  Div.  140. 

A  corporation  is  not  bound  to  ask  for  the 
surrender  of  the  certificate  when  It  credits  a 
sbareb<dder.  It  doea  not  waive  its  lien  by  leav* 
Ing  tbe  certiflCBies  outstanding. 

Bohmer  v.  Gity  Bank,  TJ  Va  445;  Piatt  T, 
Birmiwham  AxU  Oo.  41  Conn.  255. 

And  it  is  not  necessary  that  tbe  oertiflcata  ia- 
sued  should  refer  to  the  lien. 

Suaaey  t.  iffg.  <£  M.  Bank,  10  Pick.  415: 
Beeae  v.  BankTli  Hd.  SH;  Psteraburg  Aw.  « 
7m.  Co.  r.  Lumaden,  76  Ta.  887-340. 

Mr.  Thos.  M oDongrall,  for  defendant  in 
error: 

The  courts  do  not  favOT  anything  that  will 
In  any  wa^  Interfere  with  tbe  nw  negotiation 
and  transfer  of  stock. 

Oushman  v.  Tfiayer  Mfg.  Oo.  78  N.  Y.  846; 
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T.  d  jr,  m  R  Co.  v.  Schuyler,  M  N.  T. 
80;  Bank  r.  Lanier,  78  U.  8. 11  WaU.  869  (30: 
173);  BuOard  r.  Bank,  86  U.  8.  18  Wall.  S89 
<31:  938). 

A  puTchaier  Id  good  faith  has  a  right  to  claim 
the  beoeflit  of  »n  estoppel  Id  hie  fovor  as  agaiiut 
ihe  oorporatloD. 

HoU/rook  T.  S.  J.  Zine  Co.  57  N.  T.  816; 
Foreman  V.  Bigehu.  4  Cliff.  C.  C.  SOS;  8teacp 
T.  Little  Rock  Ft.  8.  B.  Co.  6  DiU.  848; 
Brant  v.  Bhlen,  59  Hd.  1. 

A  holder  for  value,  without  DOtlce  of  prior 
equities,  obtains  a  perfect  title  thereto,  as 
against  such  equities. 

Walker  t.  Detroit  Trmti^  Oo,  47  Hlch.  888: 
3fand^baum  T.  North  Amgriean  Min.  Co.  4 
Micb.  465:  Vnitm  Bank  r.  Lair±  15  C.  8.  8 
Wheat.  890  (4: 369);  Brent  v.  Wathmglon  Bank, 
85  i:.  8. 10  Pet  696  (9:  547);  Cecil  NaU  Bank 
T.  Wattontomn  Bank,  105  tf.  S.  817  (88: 1089). 

Mr.  JueHee  Brewer  delivered  the  opinion 
of  the  court: 

On  July  22.  1884,  George  O.  Sweet  was  the 
owner  of  twelve  hundred  shares  of  the  capital 
stock  of  a  corporation  organized  under  the 
Laws  of  the  8tate  of  Michigan, known  as  George 
H.  Hammoud  &  CompaDy,  as  evidenced  by 
two  certificates  of  atock  (which  were  alike  in 
every  tbing,excepl  numbers  of  abueaand  dates); 
and  of  one  oiF  which,  with  Indorsements,  the 
followiDg  Is  a  copy: 

F4021         "George  H.  Hammwd  A  Company. 

'   '-Oapltal  stock,  «1.S0(MKIU.  Shares,  128  euh. 

Number  G.  Shares,  BOO. 

"This  is  to  certify  that  George  O.  Sweet  is 
entitled  to  eight  hundred  shares  of  f26  each  of 
the  capital  stock  of  Georse  H.  Hammond  & 
CoQipany.  Transferable  only  on  the  books  of 
the  Company.  In  person  or  1^  attorney,  on  the 
surrender  of  this  certificate. 

"Detroit,  Mich.,  JanV  18,  18881 

"George  H.  Hammond.  Pres'L 
"[Seal.]        James  D.  Standish,  Sec'y. 
"[Indorsed.] 

"For  value  received,  —  hereby  sell,  assifin 
and  transfer  unto  shares  of  the  with- 
in stock,  and  do  beieby  constitute  and  appoint 

 attorney  to  transfer  the  same  on  the 

books  of  the  Companv. 

"Witness  my  band  and  seal  this  —  day  of 
 ,  A.  D.  18-. 

"  .  [L.B.r 

These  certiflcates  bad  theretofore  been 
plerlffed  to  the  Xatlooal  Bank  of  Illinois,  a  bank 
located  In  the  Citv  of  Chicaffa  On  that  day. 
In  pursuance  of  the  pledge,  the  stock  was  sold, 
and  purchased  the  defendant  In  error, 
Thomas  D.  Hastings.  Dnilng  all  the  time  that 
Sweet  owned  the  stock  he  was  Indebted  to  the 
corporation  George  H.  Hammond  &  Company. 
After  his  purchase  Mr.  Hastings  presented  the 
certiflcates  to  tbe  ofllcera  of  we  corporation, 
and  demanded  a  transFer.  This  was  refused, 
on  the  ground  that  tbe  corporation  bad  a  lien 
upon  the  stock  for  the  amount  of  Sweet's  in- 
debtedness to  it.  Thereupon  this  action  was 
brought. 

George  EL  Hammond  A  Company  was  a 
manufacturing  corporation  created  in  October, 
1881,  under  Uie  laws  of  tbe  State  of  Michigan, 
with  its  principal  office  in  tbe  City  of  Detroit. 


Michigan,  and  Sweet  was,  during  the  time  of 
these  tracftactions,  a  resident  of  ana  doing  bu^ 
ness  in  the  City  of  Chicago,  selling  the  proper-  [403] 
ty  of  the  corporation  on  commission. 

TheLaw  of  Michigan  under  which  manufac- 
turing companies  may  be  organized,  and  under 
which  George  H.  Hammond  &  Company  was 
created  and  exists,  has,  since  1875,  contained  thia 
provision  (Section  4148, 1  Howell's  Annotated 
Statutes;  section  17  of  Act  187,  Laws  1870): 
"The  stock  of  every  such  corporation  shall  bs 
deemed  personal  property,  and  be  transferred 
only  on  the  books  of  such  corporation,  in  such 
form  and  manner  as  their  by-laws  shall  pre- 
sonbe;  and  such  corporation  shall  at  all  timea 
have  a  lien  upon  all  the  stock  or  property  of  its 
members  invested  therein,  for  all  debts  due 
from  them  to  such  corporation."  The  general 
Act  (1  Howell,  sec.  4866)  provides,  as  to  sll  cor- 
porations, tbat  a  transfer  of  stock  shall  not  be 
valid  except  as  between  tbe  parties,  unless  en< 
tered  on  tbe  books  of  the  company,  showing 
tbe  names  of  the  parties  br  and  to  whom  tran» 
ferred,  the  number  and  aeslgnation  of  shares^ 
and  tbe  date  of  the  transfer.  The  bank  waa 
ignorant  of  Sweet's  Indebledoess  to  tbe  corpo- 
ration when  it  lent  its  money  on  the  secutitT 
of  the  stock,  and  of  course  Hastings,  thougn 
notified  thereof  at  the  time  of  tbe  sale,  succeed- 
ed to  all  the  rights  of  tbe  bank.  Onthcsefacti 
the  circuit  Judge  held  tbat  the  purchaser  took 
the  stock  dtecharged  of  any  lien-,  and  aubmf  tted 
to  the  jury  only  the  queBtion  of  the  value  of 
the  stock;  this  having  been  found  by  its  ver- 
dict, judgment  was  entered  therefor*  and  tbe 
c(nporation  now  alleges  error.  The  single 
quntion  is,  whether  tbe  corporation  had  a  lien 
upon  the  stock  for  Sweet's  indebtedness,  aa 
a^aiDat  the  claims  of  tbe  bank  and  the  pur- 
cliaser.  This  question  must  be  answered  In  tbe 
affirmative;  for  the  rule  is  clear  and  unques- 
tioned, tbat  where  by  general  law  a  lien  tm 
ffiven  to  a  corporation  upon  its  slock  for  the  in- 
debtedness of  tbe  stockholder,  it  is  valid  and 
enTorceable  against  all  the  world.  Union 
Bankf.  Laird,  15  U.  S.  8  Wheat.  890  [4:  289]; 
Brent  v.  Wathington  Bank,  85  U.  S.  10  Pet 
696  [9:  5471;  Veeil  Nat.  Bank  v.  Wofontown 
Bank,  106  V.  8.  217,  331  [26:  1039,  10421; 
Rogers  v.  Euntingdon  Bank,  12  Serg.  &  R.  77; 
8eu>aU  v.  Laneaiter  Bank,  17  Serg.  &  R  284; 
Prabvterian  (kmrregatim  v.  CainUie  Bank,  S 
Pa.  845,  848 ;  Farmer*  Bank  v.  Ifflel<art,  < 
Gill,  50;  Beete  v.  Bank  qf  Commeree.  14  Md. 
271;  Harford  Firat  Nat.  Bank  v.  Hartford  L. 
d  A.  Ine,  Oo,  45  Conn.  38;  BiAopf.  (Jlobe  Co, 
185  Man.  188;  AtAmer  v.  Cit^  Bank,  77  Va. 
445. 

Tbe  law  under  which  this  corporation  waa 
iHTganized  was  a  general  law.   So  It  has  been 

decided  by  tbe  Supreme  Court  of  Michigan 
{Nereberry  v.  Detroii  db  L.  8.  Iron  Mfg.  Co.  17 
Mich.  141, 161),  where  it  is  said:  "The  law  in 
question  Is  a  public  Act,  and  all  are  charged 
with  knowledge  of  its  provisions."  This  con- 
struction by  the  Supreme  Court  of  tbe  State 
which  enacted  tbe  law  is  conclusive  in  thia 
court,  as  well  as  everywhere,  as  to  its  character. 
The  law  in  terms  provides  for  a  lien,  and  tbat 
being  a  public  law  all  are  charged  with  knowl- 
edge of  Its  provisions.  Generally,  wherever 
paper  of  a  nature  similar  to  this  Is  issued,  under 
authority  granted  1^  general  statute,  whoever 
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deils  with  that  paper  b  duvgad  with  notice  td 
all  Umitatioiu  and  burdens  attached  to  it  bj 
auch  statute.  And  tliis  is  true  whether  the  pai- 
^  Htm  in  or  out  of  Ae  State  by  which  the  law 
was  enacted.  See  autboriUea  cited,  $upra. 
It  was  UDoeoeaBar7  to  enter  upon  the  oertiacate 
any  statement  of  the  limitatioos  and  burdens 
which  the  law  casts  upon  all  such  paper;  and 
Iheomissioo  to  atste  Huch  limitations  upon  the 
face*  of  the  paper  Is  not  a  waivo-  the  corpo- 
ration of  the  benefits  thereof. 

Id  the  case  in  2  Wbeaton,  tupra,  where  the 
Act  of  Incorporation  eaTe  a  lien,  this  court, 
Mr.  Justice  Story,  sdd:  "The  certificate,  is- 
sued to  Patton  for  the  fifty  shares  held  by  him 
(which  is  in  the  usual  form),  declares  the  shares 
to  be  'transferftble  at  the  aud  iMnk,  by  the  said 
Patton,  or  his  attorney,  on  anrrendering  this 
certificste.'  No  persoo,  therefore,  can  acquire 
a  legal  title  to  any  shares,  except  under  a  regu- 
lar transfer,  according  to  the  rules  of  the  bank; 
and  if  uny  person  t3c.ee  an  equitable  assign- 
ment, it  must  be  subject  to  the  rights  of  the 
bank,  under  the  Act  mlnonponition,  of  which 
he  is  bound  to  take  notice." 

Repeated  efforts  have  been  made  to  bare 
certificates  of  stock  declared  nc^^otiable  paper, 
but  they  have  been  unsuco^ful.   Such  a 
certificate  is  not  negotiable  in  either  form 
£406)    or  cbaracter;  and  like  every  non-negotiable 

Kper,  whoenr  takes  It  does  so  subject  to 
equities  and  bordeas;  and  thoogfa  Ignorant 
of  each  equitiee  and  burdens  his  Ignorance  does 
not  relieve  the  paper  therefrom,  or  enable  him 
to  bold  it  discharged  therefrom.  It  is  objected 
that  upon  the  face  of  this  certificate  it  is  no- 
where Slated  that  "Gleorge  H.  Hammond  & 
Company"  is  a  corporation.  White  this  is  not 
expressly  stated,  it  dearlv  appears;  and  even 
if  It  were  not  so,  the  certificate  is  noo-ne«)ti- 
able  paper,  and  the  party  had  no  right  to  deal 
with  it  as  though  It  were  otherwise^  He  takes 
it  subject  to  the  burdens  that  in  fisct  rested  up- 
on it. 

Technical  matters  are  suggested  by  counsel, 
but  we  deem  it  unnecessary  to  notice  them. 
The  circuit  jadn  unquestionably,  as  appears 
from  the  record,  ruled  upon  the  substantial 
question  considered  by  us.  We  think  his 
ruling  erroneous,  snd  the  case  must  therefore 
be  reversed.  That  this  lien  of  a  corporation 
mav  be  waived  cannot  be  doubted.  Cecil  Nat. 
Bank  V.  Wataontoum  Bank,  105  U.  S.  ai7,  231 
[26: 1089.  1041].  Perhaps  when  an  tiie  facts 
are  developed,  as  they  can  be  00  the  new  trial, 
matters  may  be  disclosed  sufficient  to  establish 
a  waiver:  but  mere  ignorance  on  the  part  of 
tbe  purchaser  of  the  fact  of  the  existence  of  the 
lien  does  not  destroy  it.  It  constitutes  no 
waiver  on  the  part  of  the  OOTprntion. 


THE  HOWE  MACHINE  COMPANY  and 
GEORGE  P.  DESHON,  Assignee,  Apptt,, 
e. 

THE  NATIONAL  NEEDLE  COMPANY. 
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«.  

ALONZO  H.  WHTTTEN  bt  ai* 
(See  8.  a  BeDorter^  ed.  88&-8B8.) 

Patent  right— daim—tpecifieation — conkrua- 
tion  of  patmt—tU»^mer~~<^^ieation  of  old 
proeeta—mMhanitmfor  tunungjrom  mdat^ 
vant  of  inamtjm. ' 

1.  A  elsim  ia  to  be  eoostousd  ta  oonnectlon  with 
tbe  explansUon  oontalned  in  tbe  speoUeatloa, 
and  tt  DutT'  be  so  drawn  as  in  efleot  to  make  the 
speclflcatl<Hi  an  essential  part  of  It;  but  the  speol> 
flcatlonanddrawlnasare  usually  looked  at  only 
tox  tbe  purposs  of  better  uaderstandlns  tlw 
meanbv  of  tbe  daim,  and  not  ftv  the  purpose  <tf 
otaansliitcit 

X.  The  olalm  li  a  statatory  requirement,  prescribed 
for  tbe  purpose  of  making  tbe  patentee  define 
preolseijr  what  Us  invention  is,  and  should  be  oon- 
stroed  In  acoardanoe  wttb  the  plain  import  tA  its 
terms. 

&  Where  tlM  patent  Is  for  a  oomblnatlon,  tt  caiw 
not  be  permttted  to  read  Into  tt  any  daUoate  a<t 
Jiutlng  apparatus  not  originally  hidnded  la  the 

t.  ThetevenUoaelaimedlntblseaBeisnotrestrie^ 
ed  to  lathes  fOT  turning  sewlng-msoUne  needles, 
nordld  the  patentee  br  disokdmer  place  anr  such 
limit  upon  tbe  oonstniotlon  oC  the  patent. 

S.  The  applloaOon  of  an  old  piooesB  or  maohlne  to 
a  simHw  or  analogous  subjeet.  with  no  change  m 
tbe  manner  of  appljing  It  and  no  result  sub- 
Btaotlallr  dlsUnot  in  its  nature,  will  not  sustain  a 
patent,  even  if  tbe  newfOrm<tf  resuttbasnottie- 
f ote  been  oontemplated. 

IL  The  an>l]cation  to  tbe  turning  of  maohlne  awls 
and  needles  from  owtal.  of  meofaaolsm  old  and 
familiar  In  the  art  of  wood  turning.  Is  not  Inven- 
tion, and  Is  not  patentable. 

[Nm.  301.  908.] 

Airguad  Mardi  7,  3D,  1890.  Deeftbd  Meath  94, 
1890. 


"Hcfrm.—For  wAot  potsnts  an  pranted,*  «Am  ds> 
ehred  eold.  See  nots  to  Evans  v.  Baton,  4:4381 

At  to  patentaiHMy  of  inMnttoru,  see  notes  to 
TbompBon  v.  BolssoUer,  tt:  78,  and  Coming  v.  Bur^ 

den,  11:688. 

Ab  to  abandonment  €f  taMntton,  see  note  to  Pen- 
nock  V.  Dialogue,  7:82T. 

A»  to  dMincHon  between  tnvmtlons  of  mecTtanlmi, 
artteles  or  products,  and  processes:  when  lottsr  pot- 
ented,—flee  Tiote  to  Coming  v.  Burden,  11:088. 

Am  to  tnOudingproeeM  andproOuetintamepatetat 
separate  patentt  thcr^or,— eee  note  to  Bvims  r. 
Baton.  4:488. 

What  relisus  mov  soosr.  Bee  nets  to  O'Belllr  t. 
Horse,  U:«tt. 

^  to  osstgniMiit,  bc^ors  4Mulna  and  rstssufnr  pat- 
ent; rseonHnff;  wAen  aniirnnwnt  transfers  extended 
terms,— see  note  to  Garler  t.  Wilder,  18:  BOL 

When  assfffnee  may  sue  for  4n/Hngemsnt;  lOhem 
patentee  must;  wAen  tAcy  must  join.  See  note  to 
WilaoD  v.Bousaeau,  IIilUL 

Am  to  datnaoea  Jor  tnfrtHoemont  ef  patent:  trAIS 
domoffes,— see  note  to  Hogg  v.  Bmerson,  18:  Bit. 

Am  to  notes  fffren  for  patent-rtpMs;  purehassr 
tnre  maivHlif,— see  nets  to  Handavflla  r.  Welsh, 
Be  sr. 
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APPEALS  from  decreet  of  Ifae  Cfrcolt  Court 
of  tbe  United  Sittes  for  tb«  District  of 
MasaechusettB.  dUmissing  auits  in  equity  for 
the  iDftiDgementof  letters-patent  ffraoted  Hay, 
10.  IBBQ.  to  Cliarlet  and  Andrew  Spring  for  an 
Improvemeni  In  lathes,  the  patent  haviag  been 
ezieoded  for  aeveo  years  from  Hay  10, 1678. 

Opinion  below,  21  Fed.  Rep.  680. 

Statement  by  Mr.  Chi^  Justice  Fallen 

These  ne  appeals  from  decrees  of  tbe  Circiitt 
Cmni  of  tbe  United  States  for  the  Dintrict 
of  Massachnaetts,  dtstnisaing  UIls  In  equity 
brought  on  account  of  alleged  Infrlngemeot  of 
letters- patent  granted  Hay  10,  ItffiO,  to  Charles 
and  Andrew  Spring,  for  an  "Improvement  in 
Lathes  for  Turning  Irregular  Forms."  The 
patent  was  extended  for  seven  veara  from  Hay 
10jJ878.   The  bilb  were  filed  May  37.  1879. 

The  opiniim  of  tbe  circuit  court  was  an- 
nounced September  80,  1884,  but  by  reason  of 
the  intcrpontioa  trf  petitions  for  rehearing,  tbe 
final  decree  was  not  entered  tintil  April  17, 1^. 

The  specification  la  as  followi: 
"To  all  whom  it  may  eoocem: 

"Be  it  known  that  we,  Charles  and  Andrew 
Spriag.  both  of  Boston,  In  the  County  of  Suf- 
folk and  State  of  Massachusetts,  have  IPTented 
a  new  combination  designed  for  turning  vch 
articles  aa  are  to  be  brought  to  a  point  or  are 
to  be  finished  or  tnroed  at  one  end,  and  there- 
£389]  fore  cannot  conveniently  be  held  to  be  operated 
upon  otherwise  than  bv  tbe  opposite  end;  and 
we  do  hereby  declare  that  the  following,  taken 
In  connection  with  tbe  accompanying  drawings 
wtiicb  form  part  of  this  specification,  is  a  clear, 
full  and  exact  description  of  oar  Invention  and 
mfflcient  to  enable  those  akilled  In  the  art  to 
practice  it.  Fig.  2  Is  a  perapective  view  em- 
bodying our  invention,  and  Fig.  1  is  a  plan  ex- 
hibiting more  in  detail  some  of  Its  ports,  e 
represents  tbe  bead  stock  and  b  tbe  tail  stock 
of  a  latbe  fixed  upon  a  bed,  d,  Tbe  q^ndle  a 
to  supported  and  rotated  in  the  muner  usual 
in  lathes,  and  carriea  a  chuck  whlcb  aeteea  and 
holds  by  one  end  tbe  article  o  to  be  operated 
upon.  The  spindle  t  In  the  tali  stock  A  is  ca- 
pable of  traversing  backwards  and  forwards  iu 
the  axial  line  of  tne  lathe's  rotation,  but  does 
not  itself  rotate.  This  movement  may  be  ac- 
complished I7  the  means  usual  for  this  pur- 
pose in  latbea.  Tbe  carriafte  m  is  raised  from 
the  lathe  bed  4  in  tbe  support  n,  on  which  it 
is  guided  Id  movements  towards  and  from  e 
by  means  of  the  usual  'ways.'  Rotation  of  tbe 
screw  »  causes  the  movements  of  Ute  carriage 
fR,  and  the  set-screw  $  is  used  to  gauge  tbe  m- 
•meter  of  tbe  article  operated  upon,  which  It 
doea  tiy  striking  on  n,  which  la  fixed  to  the 
latbe  bed  and  arrests  further  onward  movement 
of  ffl.  Fixed  upon  nt  and  partaking  of  its 
movements  la  the  arrangement  which  modifies 
tbe  movement  of  tbe  tool-carrier.  This  ar- 
rangement consists  of  two  principal  parts,  o 
and  r;  g  is  pivoted  to  n  by  screw  t,  and  is  held 
In  any  denlred  position  tiy  tbe  screws  11,  g  be- 
ing slotted  when  these  screws  pass  through  it 
Into  m.  It  may  here  be  mentioned  that  this 
provision  for  the  adjustment  of  9  Is  for  tbe 
parpoae  of  giving  any  required  taper  to  0,  and 
that  tbe  screws  0  aid  in  the  adjustment  of  o. 
The  pleoa  r  la  connected  with  9  by  the  gnlae 
M4 
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rods  w  paadng  throu|^  the  latter  and  fixed  la 
the  former.   Comprised  spiral  eprfngs  around 

10  act  to  draw  r  and  the  roll  ^ownln  dotted 
lines,  Fig.  1,  towards  g.  The  carriage  x  resu 
upon  and  slides  over  q  and  r,  uid  Itears  with 
It  tbe  tool-holder  y.  wnicb  is  of  angular  form 
and  can  slide  within  x  toward  and  from  0.  It 

11  to  y  that  the  roll  before  mentioned,  as  shown 
In  dotted  lines,  Fig.  1,  Is  fimd,  x  being  slotted 
where  it  passes  through  to  admit  of  movement  1 300] 
of  y.    A  portion  of  x  extends  upwards,  and  la 

made  to  nt  In  a  bole  bored  for  that  purpose  In 
tbe  spindle  I.  To  admit  of  nice  adjustment  of 
the  tool  e  the  piece  s  is  pivoted  to  y,  and  raised 
and  lowered  oy  Qperanng  at  the  end  opposite 
tbe  pivot,  the  set-screw  a',  and  holding  screw 
y;  f  Is  extended  above  ami  over  the  tool  so 
that  by  the  action  of  the  set^crew  4'  tbe  tool  ia 
confined  to  or  released  from  jr.  On  that  side 
of  X  preceding  the  tool  In  its  cutting  movement 
toward  tbe  «iuck,  and  forming  a  part  of  or 
fixed  to  a.  Is  a  jo)k  arranged  to  contain  a  die, 
f'.  This  die  is  made  in  two  parts,  having  « 
hole  through  them,  baU  in  each  part,  of  just 
tbe  diameter  of  the  material  from  which  the 
finished  article  Is  to  be  formed.  This  hole  la 
the  die  ia  made  and  kept  concentric  with  the 
axis  of  the  lathe's  rotation  bv  set-screws,  one 
of  which  acts  on  opposite  siaes  of  each  half, 
and  also  one  from  tbe  top  and  another  from 
beneath.  Tbe  sides  of  q  and  r,  with  which  the 
roll  fixed  in  y  comes  into  contact,  should  con- 
form nearly  to  tbe  general  outline  of  tbe  article 
to  be  turned.  A  slot  is  made  in  q  from  that 
side  touching  the  roll,  and  in  about  the  center 
of  its  thickness.  Within  this  slot  may  be 
placed  any  desirable  pattern  projecting  beyond 
tbe  acting  face  of  9,  and  this  paitem  may  be 
adjtistable.  In  the  particular  Instance  ilhis- 
t rated  q  and  r  are  fcmned  for  turning  awls  or 
machine  needles.  The  pattern  e",  wH^ich  is  ad- 
justable by  means  of  tbe  set-sciew  n',  is  pivot- 
ed in  9  and  serves  to  shape  tbe  shank  of  tbe 
awl  or  needle,  while  the  pattern  </,  which  i» 
adjustable  along  the  length  of  ;  as  well  as  otit- 
wud  from  it,  serves  to  form  and  shape  tbe 
point.  A  groove  Is  formed  In  9,  as  shown  In 
dotted  lines.  Fig.  1,  In  which  the  pivot  of  o'  is 
permitted  to  slide,  and  the  pauem  is  held  in 
position  by  the  pinch  produced  by  the  action 
of  the  acrews  u  u.  The  material  from  wbicb 
any  article  Is  to  be  turned  by  tbe  use  of  our 
invention  must  be  ^^Undrical  and  straight,  and 
the  hole  In  Uie  die  must  be  of  its  diametor. 
The  carriage  x  Is  forced  forward  and  drawn 
back  by  tbe  spindle  I,  and  tbe  direction  of  its 
movement  is  at  all  times  parallel  with  the  axis  of 
the  lathe's  rotation.  The  tool-bolder  y  partakes 
oftbemovementc,aiidlsat tbe  same  time  moved 
toward  and  from  tbe  idece  to  be  turned  by  the  1391] 
action  of  the  shaping  mechanism  described  as 
existing  In  q,  r,  and  6  upon  the  roll  or  pin 
fixed  in  y  and  passing  through  e.  The  ar- 
rangement of  the  shaping  mechanism  fllustrated 
by  the  drawing  is  uat  designed  and  adapted 
to  tbe  formation  of  awla  or  machine  needles. 
The  action  of  the  springs  upon  tbe  guide  rods 
w  draws  r  against  the  roll  fixed  hi  y  and  keep* 
It  oonstantlr  pressed  against  f  and  the  project- 
ing parts  of  the  adjustable  formers  ^  and  C 
therein  arranged.  The  form  and  adjustment 
of  govern  the  shape  of  that  part  of  the  awl 
between  ds  baft  and  shaft,  ana  the  form  aacl 
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■djustment  the  sbspe  of  the  polot,  and,  as 
¥  IS  adjustable  along  the  length  of  q,  any 
length  of  awl  or  needle  within  the  limits  of  the 
machine  can  be  brought  to  a  point.  Provision 
is  made  forgiving  any  desired  amount  of  taper 
to  ibe  shape  of  the  needle  or  awl  by  the  fnclin- 
atJoD  of  q,  obtainable  by  pivoting  on  %,  and 
adjustable  by  the  screws  e.  The  tool  Is  ad- 
justed and  held  in  the  best  position  for  cutting 
Iff  the  screws  if  a'  and  the  diantetar  of  the 
article  to  be  turned  ia  varied  by  the  action  of 
screw  p  and  gauged  by  the  screws  a.  The 
chuck  used  to  bold  the  material  to  be  operated 
CD  may  be  any  of  the  well-known  forms  of 
griping  or  holding  chucks  that  bold  fast  by  one 
end  the  article  which  is  to  be  turned.  We 
prefer  to  use  such  a  chuck  as  we  have  fnlly 
described  Id  an  application  for  letters-patent 
bearing  even  date  herewith.  Prior  to  our  In- 
vention, awls  and  needles  have  been  broui;ht 
to  a  point  by  grinding  by  hand,  a  process  which 
evideotlv  ia  apt  to  leave  the  point  out  of  the 
center  of  the  needle,  and  the  part  near  the  baft 
has  either  been  left  with  a  aqnare  shoulder  or 
else  curved  by  the  action  of  a  separate  tool  from 
that  which  formed  the  abaft,  sometimes  used 
as  a  hand  tool.  Amongst  the  advantages  de- 
rived from  the  use  of  our  invention  may  be 
mentioned  that  the  article  is  turned  perfectly 
true  at  one  operation,  and  no  time  is  lost  by 
rediucklDg,  band-iooUng  or  (finding. 

"Having  described  our  InventtoD,  what  we 
claim  therein  as  new  and  desire  to  secure  by 
letters- patent  of  the  United  States  is — 

"The  combination  of  a  griping  chuck,  by 
(302]  which  an  article  can  be  so  held  by  one  end  as 
to  present  the  other  free  to  be  operated  upon, 
with  a  rest  preceding  the  cutting  tool,  when  it 
Is  combined  wiib  a  guide  cam,  or  its  equiva- 
lent, which  modifies  the  movement  of  the  cut- 
ting tool,  all  operaUng  together  for  thepnrpose 
set  forth." 

The  causes  were  heard  before  Mr.  Juttiee 
Gray  and  the  district  judge,  and  the  opinion 
of  the  court  was  delivered  by  the  latter  as 
follows  (81  Fed.  Bep.  080): 

"Nelson,  J.:  These  suits  are  bills  in  equity 
for  tbe  infringement  of  patent  No.  23,957, 
granted  to  Charles  and  Andrew  Spring  May  10, 
1859,  for  an  improvement  in  lathes  for  turning 
irregukir  forma.  The  Invention,  as  described 
in  the  speciflcfttioD,  is  a  new  combination  de- 
signed for  turning  such  articles  as  are  to  be 
brought  to  a  point  or  are  to  be  finiahed  or 
turned  at  one  end,  and  therefore  cannot  con- 
veniently be  held  to  be  operated  upon  oUier- 
vise  than  by  theopposite  end.  Itconsists(lst) 
of  a  griping  chuck,  by  which  tbe  article  is 
held  by  one  end  so  as  to  present  the  other  end 
free  to  be  operated  upon;  (2d)  a  rest  preceding 
the  catting  tool,  to  afford  support  to  tbe  article 
in  the  operation  of  turning;  (Sd)  a  cutting  tool; 
and  (4lh)  a  guide  cam,  or  its  equivalent,  which 
modides  the  movement  of  the  cutting  tool. 
The  chuck  may  be  of  auy  of  tbe  well-known 
forms  of  griping  or  holding  chucks,  which 
hold  the  article  to  be  turned  fast  by  one  end. 
Tbe  material  to  be  turned  must  be  cylindrical 
and  Biraigbt.  In  the  drawings  annexed,  the 
guide  cam  is  of  a  form  suitable  for  turning 
awls  or  machine  needles,  and  tbe  plalptUfi 
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contend  that  their  machine,  as  patented,  was 
intended  to  be  and  Is  a  lathe  for  turning  sew- 
iog-nutchine  needles  or  awls.  Tbe  claim  Is  for 
Hboocmibination  of  a  griping  chuck,  by  which 
an  article  can  be  so  held  by  one  end  as  to  pre- 
sent the  other  free  to  be  operated  upon,  with  a 
rest  preceding  the  cutting  tool,  when  it  is  com- 
bined with  a  guide  cam  or  Ita  equivalent,  which 
modifies  the  movement  of  the  cutting  tool,  ail 
operating  together  for  the  purpose  set  forth.' 

"Tbe  defendants  have  proved,  by  testimony 
which  we  cannot  doubt,  that  as  long  ^;o  as  the 
year  1845,  and  perhaps  still  earlier,  a  machine 
was  in  use  in  the  shop  of  William  Murdock, 
in  Wincbendon,  Massachusetts,  which  con- 
tained all  tbe  elements  and  the  precise  com- 
bination of  the  Spring  patent  It  had  the 
griping  chuck,  the  rest  i»eceding  the  cutting 
tool,  the  cutting  tool,  and,  instead  of  the  guide 
cam,  its  equivalent,  a  pattern,  all  the  parts  ar- 
ranged, combined  and  operating  in  the  same 
manner  as  in  the  Spring  macbioe.  It  had,  in 
addition,  a  fixed  cutting  tool  preceding  the  rest, 
which  served  to  reduce  the  materisi  to  tbe 
cylindrical  form  In  wblch  It  is  first  received  Id 
the  Spring  lathe.  But  this  extra  tool  formed 
no  part  and  was  wholly  independent  of  the 
other  combinntion.  The  machine  still  bad  all 
the  elements  of  the  Spring  lathe  in  the  same 
combination.  The  Murdock  lathe  was  used 
for  turning  tapering  wooden  skewers  or  splo- 
d'os  for  use  In  spinning  yam.  Itwu  not  con- 
structed so  as  to  be  capable  of  turning  awls  or 
machine  needles  from  metal. 

"It  baa  been  decided  by  tbe  supreme  court 
tbat  'tbe  application  of  an  old  process  or  ma- 
chine to  a  similar  or  analogous  subject,  with 
no  change  In  the  manner  of  application,  and 
no  result  substantially  distinct  in  its  nature, 
will  not  sustain  a  patent,  even  if  tbe  new  form 
of  result  has  not  before  been  contemplated.' 
Penn^tvania  R.  0>.  v.  Locomotive  E.  8.  Trvck 
Co.  110  U.  S.  490  [28:  222]. 

"Applying  this  rule  to  tbe  present  case,  we 
are  of  opinion  tbat  the  application  to  the  turn- 
ing of  machine  awls  and  needles  from  metal, 
of  mechanism  old  and  familiar  In  the  art  of 
wood  turning.  Is  not  invcntioD,  and  Is  not 
patentable.  We  therefore  decide  ibat  the 
Murdock  lathe  was  an  anticipation  of  the 
Spring  invention,  and  that  the  complaioanis' 
patent  is  void  for  want  of  novelty.  This  view 
of  the  case  renders  It  unnecessary  for  us  U> 
conrider  the  other  matters  u^ed  in  defense  of 
the  complalnanti^  suit  at  the  aigument 

"Tbe  entry  In  each  cue  will  be:  bill  dis- 
missed, with  costs." 


Mr.  Smrwvj  D.  Hadlock,  for  appellants: 

Tbe  discovery  for  which  lettets-pueot  are 
granted,  when  it  produces  new  and  useful  m- 
Bults,  is  Invention. 

Lerog  T.  Tatham,  68  U.  8.  82  How.  132  (18: 
866);  »Rith  V.  Ooodytar  Dental  Vukanite  Oa. 
98  U.  8.  486  (28:  952):  M  et  Tool  Worka  v. 
Betti  Maehin$  Oo.  2n  Fed.  Rep.  801;  Kent  v. 
Simont,  89  Fed.  Rep.  607;  PenitmiUtr  Noodtjt 
Oo.  V.  Ameriean  Shoe  Co.  88  Fed.  Rep.  791; 
Boot  V.  Third  Ate.  S.  Oo.  88  Fed.  Rep.  281; 
(Siriis,  Law  of  Patents,  g227;  Amet  v.  OouarO, 
1  Sumn.  482,  485. 

The  invention  is  for  turning  awls  and  ma- 
chine needles  from  netaL 
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Blcaam  v.  S^,  1  Car.  A;  P.  668;  Hogg  r. 
Bmermm,  S2  U.  8.  11  How.  678  (18:  820};  Ha- 
wrth  V.  HardeaetU,  1  Bing.  C.  182.  Web. 
Fat.  Caa.  480:  Seymour  t.  Oabome,  78  U.  8. 
UWall.  616  (20:88). 

Rules  of  coDStructioD  for  patent!  ud  t^vAt- 
catioDs  must  be  reaaonable. 

Bata  T.  Ooe,  98  U.  8.  81  (SB:  68). 

In  construing  letters-patent  the  whole  inatm- 
inent  should  be  taken  together. 

Hvdmn  t.  Draper,  4  Cliff.  178;  Oeier  v. 
Ooetinger,  7  Pat  Off.  Gaz.  668;  HeinrieA  v. 
Ijuther,  6  McLean,  845. 

The  drawlofcs  and  models  should  bQ  con- 
iidered  as  well  as  the  spedflcation. 

Uoffheina  v.  Brastm,  8  Fish.  Pat.  Ou.  218; 


Stephen*  t.  ^litbtiry,\  HacAjtb.  PatOaa.  8T0> 
An  fuTeotioD  coDsists,  prlmarflj.  In  flndlog 

out  what  mechanical  operation  la  necessaiy  to 

produce  the  practical  reault  arrived  at,  and 

must  be  capable  of  producing  such  results. 
Wooiter  V.  Biake,  8  Fed.  Rep.  429;  Putnam 

T.  ffoOender,  6  Fed.  Rep.  882;  Wood  Packer, 

17  Fed.  Rep.  600;  Steunrt  t.  JAiAmmw,  S  Ttd. 

Bep.  802;  ^  V.  CeUuloidUffg.  Oo.  2Fed  Rn. 

707;  tHuddy.  Waahbum,  9  Fed.  Rep.  904;  Davit 

T.  Frederick;  10  Fed.  Rep.  99;  HoberU  t. 

i>i;eA<!v,  4Brewst.  260;  JaaaetY.  .^dramrSBaoD. 

&  Ard.  616;  Miller'e  FiOU  On.  T.  Baekua,  17 

Pat.  Off.  Gaz.  868. 
The  Murdock  macbine  is  oot  an  antlelpatioD 

of  the  Spring  patent. 
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Clough  V.  GitbtrtdB.  Jffg-  8.  IM 

S7: 134):  Btaks  r.  J&)&«rti(m,  M  17.  S.  728  (34: 
»45);  .PUf«r  r.  7«ntwr,  94  U.  8.  800  (24: 109); 
Bnm  V.  ^IcA,  131  U.  8.  478  (80:  lOOtj);  Snote 
T.  £ak«8hore  d  M.  8.  R  Co.  131  U.  8.  017 
(80:  1004);  Parker  r.  AiVm,  6  McLean,  44; 
Nathan  t.  JSTmb  York  met.  R.  Go.  2  Fed.  Rep. 

sas. 

The  diasiiiiUaiity  io  the  two  machines  te  ap- 
parent. 

CMeapo  AN.  W.  R  Ch.  r.  SapUi,  97  U.  B. 
fi54  (8«:  10(%  Union  Sugar  B^firun  v. 
Mdtkieimn,  8  (JUff.  146;  Jmninga  t.  /TtAte,  10 
Fed.  Rep.  869;  Ptoutg  r.  ilu^ffi&t,  41  U.  8.  16 
PeL  336  (10:  &86);  BHmjmn  t.  BaU.  AS.RCo. 
SI  U.  8.  10  How.  839  (18:  441);  MeCormidt  v. 
Talent,  61  U.  8.  20  How.  402  (10:  980);  Eama 
T,  &odA«y,  68  U.  8.  1  WaU.  78  (17:  547); 
T.  B^onitMH.  8  Cliff.  377;  Fotier  v.  Moor^  1 
Curt.  S79;  ^Stom  v.  Bime,  4  Cliff.  888;  JEwt. 
Netma.  18  Fed.  Rep.  40;  Maitemm  v.  Co»n«,  17 
Fed.  Rep.  020;  Aifof  t.  Goe,  88  U.  8.  31  (20: 
6«):  PttrJcM  T.  axrfA.  103  U.  8.  96  (26:  64);  Fttr- 
^mw.  Am.  BuUon  HoU  Go.  4  Flah.  Pat.  Caa. 
M8;  Bawty.  Antixbl.  B Fat.  Oil.  Gaz.  685. 

Meatn.  John  E.  Abbott  and  G.  P.  Ii«w- 
rcgTi  for  appellees: 

The  construction  of  a  patent  is  for  the  court, 
and  a  liberal  coostructioD  should  be  given  so 
far  as  the  state  of  tlie  art  and  the  language  of 
the  patent  will  permit 

Bubber  Co.  t.  OooA/ear,  76  U.  8. 9  WaU.  790 

89: 066):  MerriU  Ttomana,  94  U.  S.  068^: 
10);  Rantom  v.  New  Tork,  1  Flah.  Pat  Cas. 
362;  Pitts  V.  Wemple.  2  Fish.  Pat.  Cns.  10; 
Joawam  Go.  v.  Jordan,  74  C.  8.  7  Wall.  697 
III:  180):  MtteheU  v.  Tilghman,  86  U.  S.  19 
Wail.  800  Caa:  136);  White  v.  Dunbar.  119  U. 
8.  47.  61  (80:  808,  804);  Da.  Coal  A  lee  Co.  v. 
AKter,  1  Fed.  Rep.  853;  Amwr  t,  Neuman, 
183  n.  8.  108  (83:  277);  BoUiday  T.  Piekhardt, 
39  Fed.  Kep.  858,  859. 

The  claim  of  the  patenteei  la  so  broad  that 
iheir  patent  Is  utterly  void. 

Parker  t.  8&jr»,  1  Finh.  Pat.  Caa.  99;  Wincm 
T.  Awton  A  P.  R  Co.  2  Ston,  413. 

Beduclion  or  iucivaae  of  aue  of  old  devloe 
for  new  uae  In  not  Inveotion. 

Woodbury  Planing  Maehim  Ch.  t.  Ketth,  101 
U.  8.  479  (2S:  089). 
Ileclianical  adaptation  is  not  patentable. 
Dunbar  v.  Mef/ert,  94  U.  8.  187  (34:  84);  At 
tantie  Works  v.  Brady,  107  U.  8.  192  (37: 488). 

Change  of  form,  proportiona  or  degree  is  not 
Mch  an  invention  as  will  sustain  a  patent. 

Smith  V.  Niehott.  88  U.  8.  31  WaU.  110  (28: 
806). 

The  application  (tf  an  old  {ffoceasor  madiine 
to  a  similar  or  analogooi  subject  will  not  sus- 
tain a  patent 

Bmntylvania  R.  Co.  v.  Locomotive  E.  8. 
Truck  Go.  110  U.  8.  490  (38:  222);  Morris  r. 
MeMiUin,  113  U.  B.  244,  348  (38:  702.  708); 
BUtke  V.  Ban  I^andseo.  118  U.  8.  679  (88: 
1070);  i^phenson  v.  Brooklyn  Grois-Toan  R 
Co.  114  U.  8.  149  (39:  68);  MiUer  v.  Force,  116 
tJ.  S.  33  (29:  602);  Clark  Pomace  Holder  Go.  v. 
Ferguson^  119  U.  8.  885,  888  (SO:  406,  407); 
Peters  t.  Active  Mfg.  Co.  129  U.  8.  580,  587. 
641  (82:  7S8.  741,^42);  Peters  r.  Uattmn. 
U.  a  643,  608  (82:  742,  740);  Ar&n  r.  Jfoff- 
AoMan  il:  £V.  lia  U.  &  84  fflS:  273);  Watem  t. 
OindnnaU,  1.  31.  L.  A  0.R  Oa.  mV,B.  101 
V.  B. 


A  machine  is  the  equivalent  of  another  when 
it  operates  on  the  same  principle  and  performs 
the  same  functions  1^  analogous  means,  or 
equivalent  combinations. 

McGormiek  v.  Taloott.  61  U.  8.  30  How.  402 
(10:  080);  Bianehanft  Ovn-8toek  Bhetory  v. 
Warner,  1  Blatcfaf.  376;  Wyeth  v.  Stone,  1 
Story,  378;  BoviU  v.  Moors,  3  Marsh.  211; 
Bianehard  y.  Beers,  2  Blatcbf.  411;  Seymoar  v. 
Otbome,  78  U.  8.  11  Wall.  010  (30:  Sffl;  JfoMS 
T.  Qrabam,  90  U.  a  23  Wall  270  (38:  87). 

TTse  In  a  factory  is  a  public  use. 

McCturgr.  KingOand,  43  U.  8.  1  How.  202 
(11: 102);  Perkins  v.  Nashua  Oard  dO.P.Od, 
5  Bann.  ft  Ard.  897. 

A  single  Instance  of  successful  use  Is  sulB- 
dent. 

Oopnr.qgdui,SSTJ.  B.  18  Wall.  180(31:631); 
S^ibeH  T.  Idpjmum,  14  Pat.  Off.  Oaz.  833; 
Henry  v.  Providence  Tool  Co.  14  Pat.  Off.  Claz. 
855:  McMillan  v.  BarOay.S  Fish.  Pat.  Caa. 
180;  MeNiMh  V.  Soenon,  OBano.  &  Aid.  485. 

Jfr.  Ghitf  JvmUm  FoUw  dellTered  tba  [804] 
opinioo  of  the  court; 

Doubtteea  a  dsim  la  to  be  ooostrued  ia  con- 
nection with  the  explanation  contained  in  the 
specification,  and  ft  may  be  so  drawn  as  in 
effect  to  make  the  sp^imcation  an  essential 
part  of  it;  but  since  the  inveotor  must  particu- 
larly specify  aod  point  ont  the  part,  improve- 
ment or  combination  which  be  claims  as  his 
own  invention  or  discovery,  the  specification 
and  drawings  are  usually  looked  at  only  tot 
the  purpose  of  better  understanding  the  mean- 
ing of  the  claim,  and  certainly  not  for  the 

Fiurpose  cA  dianging  it  and  making  it  different 
rem  what  it  is.  As  remarked  by  Mr.  Justice 
Bradley,  In  WhiU  t.  Dunbar,  119  U.  8.  47 
52  [80:  808,  804]:  "The  claim  is  a  statutory 
requirement,  prescribed  for  the  veir  purpose 
of  making  Uie  patentee  define  precisely  what 
his  Invention  is;  and  it  is  unjust  to  the  public, 
as  well  Bs  an  enslon  of  the  law,  to  construe 
it  in  a  manner  different  ttam  the  plain  Import 
of  its  terms." 

The  pstentees  state  that  they  "have  invented 
a  new  comblnatioo  designed  for  turning  sui^ 
articles  as  are  to  be  brought  to  a  point  or  are 
to  be  finished  or  turned  at  one  end,  and  there- 
fore cannot  conveniently  be  held  to  be  operated 
upon  otherwise  than  by  the  opposite  end."  In 
the  drawings  attacheof  to  the  patent,  q  and  r 
are  the  guide  cam  or  pattern  specially  referred 
to  in  the  apedficatloD,  and  It  Is  said  that  "in 
the  particular  Instance  illustrated  q  and  r  are 
formed  for  turning  awls  or  machine  needles," 
and  that  "tbe  arrangement  of  the  shaping 
mechanism  illustrated  by  the  drawing  is  that 
designed  aod  adapted  to  Uie  formation  of  awls 
or  machine  needke."  They  also  say  that  "tbe 
material  from  which  any  aracle  is  to  be  turned 
by  tbe  use  of  our  Invention  must  be  cylindrical 
and  straight:"  and  that  "the  chuck  used  to 
bold  the  material  to  be  operated  on  may  be  any 
of  the  well-known  forms  of  griping  or  holding 
chQcks  that  hold  fast  one  ena  the  article 
which  is  to  be  turned. " 

Tbe  claim  la  couched  In  plain  and  unam* 
Uguous  Isngnage,  and  Is  "The  oomhlnatimi  of 
a  griping  chock,  by  whldi  an  artide  can  be  so 
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[3S5]  Iieltl  by  one  eod  «•  to  present  the  other  'free  to 
be  operated  upon,  with  a  rest  preceding  the 
cutting  tool,  when  it  Is  combined  with  a  guide 
cam,  or  Ita  equivalent,  which  modifies  the 
movement  of  the  cutting  tool,  all  operating 
together  for  the  purpose  set  forth."  The  al- 
legied  Improvement  la  in  the  mode  of  produc- 
ing turDM  articles  of  "irregular  forms,"  and 
the  purpose  set  forth  is  the  turning  of  such 
articles  as  are  to  be  brought  to  a  point  or  to 
be  turned  or  finished  at  one  eod,  and  which 
ought  tiierefore  to  be  held  by  the  opposite 
end  in  order  to  be  operated  upon.  The  mate- 
rial Is  not  specified,  out  it  must  be  cylindrical 
and  straight. 

The  complainant's  expert  testifies  on  cross- 
ezamioation:  "The  patent  is  fora  corablDStion. 
The  new  part  consists  of  elements,  each  and 
all  of  them  old  and  familiar  in  pre  existing 
coml^nations.  They  are  therefore  the  grip- 
ing chuck;  the  supporting  rest  preceding  the 
cutting  tool;  a  cutting  tool  having  the  recipro- 
cating motion  towards  and  from  the  axis  of  the 
piece  to  be  operated  upon,  under  the  control 
of  a  guide  cam  or  former,  so  organized  as  to 
be  also  under  the  constant  control  of  delicate 
adjusting  apparatus,  by  which  the  required 
diameter  of  a  piece  to  be  operated  upon  may 
be  constantly  preserved  without  disturbing  the 
functional  performance  of  former  and  cutting 
tool,  substantially  as  set  forth  and  described, 
all  operating  logetber  for  the  purpose  set  forth. 
It  is,  then,  tbe  combination  of  these  several 
elements,  as  organized,  which  constitutes  the 
Dew  part."  But  the  combination  claimed  is 
the  combination  of  a  griping  chuck,  a  rest 
preceding  tbe  cutting  tool,  a  cutting  tool  and 
a  guide  cam  or  Its  equivalent;  and  complain- 
ants cannot  now  be  permitted  to  read  into  it 
any  delicate  adjusting  apparatus  not  originally 
included  in  the  claim,  and  then  insist,  in  the 
words  of  the  witness,  that  there  b  "a  margin 
of  patentable  novelty." 

The  Springs  completed  thdr  flift  machine 
In  September  or  October,  1867.  Their  patent 
was  issued  May  10, 1B69. 

As  found  by  the  circuit  court,  the  testimony 
leaves  no  doubt  that  as  e^k  as  1845,  William 
Murdock  used  a  lathe  at  Wincheodon.  Massa- 
chusetts, for  tumiog  pointed  skewers  of  wood. 
This  had  a  chuck;  a  cutting  tool;  a  rest  pre- 
ceding the  cutting  tool,  and  a  pattern  govern- 
£396]  tng  the  movement  of  the  cutting  tool,  to  shape 
the  skewer  to  the  desired  form;  or,  in  other 
words,  all  the  elements  of  the  Spring  combin- 
■tloD,  as  claimed. 

Defendants'  expert,  Brevoort,  correctly  savs: 
"This  Murdock  device  shows  the  combiDation 
of  a  holding  chuck  which  holds  the  msterial 
at  one  end  while  the  other  eod  is  left  free,  a 
rest  preceding  a  cutting  tool,  which  latter  is 
controlled  in  its  movements  by  guide  or  former, 
so  that  the  parts  operating  together  will  pro- 
duce irregular  forms.  Now,  tbis  is  the  inven- 
tion referred  to  In  the  claim  of  the  Spring  pat* 
ent,  and  this  Murdock  lathe  undoubtedly 
contains  the  invention  recited  In  the  Spring 

Eitent,  with  the  exception  that  in  the  Murdock 
the  the  parts  are  adapted  for  turning  wood, 
while  In  the  Spring  device  they  are  more  es- 
pecially adapted  for  turning  metal."  And  he 
continues:  "I  understand  Uiat  this  Murdock 
lathe  WM  used  for  turning  large  nnmben  of 
MS 


yam  skewers,  such  as  were  used  at  one  time  Ie 
mills  where  cotton  goods  were  manufactured. 
'Defendants'  Exhibit  Murdock  Skewer,  W.  O. 
H.,  Sp.  Dx'r,'  shows  one  of  these  skewers, 
and  when  I  compue  this  ikewer  with  a  sew- 
ing-maciiiDe  needle,  as  the  qnesUon  requested 
me  to  do,  I  find  that  both  the  needle  and  the 
skewer  an  brooght  to  a  point,  tbe  Murdock 
lathe,  the  Spring  device  and  the  Pemot  lathe 
all  being  adaptra  for  producing  points  upon 
the  articles  aubjected  to  their  action,  the  only 
difference  being  that  the  Ponot  and  Spring 
lathes  were  adapted  for  making  points  on  metal, 
while  the  Murdock  lathe  is  adapted  for  making 

C)ints  on  wooden  blanks,  aO  of  the  three 
thes  referred  to.  as  well  as  the  Wright  lathe 
and  tbe  Waymoth  lathe,  being  so  constructed 
as  to  produce  tbe  desired  configuration  upon 
the  surface  of  the  turned  blanK  by  ndng  a 
pattern  or  former  of  the  desired  shape.  In  aU 
tbe  lathes  referred  to  by  me  in  this  testimony 
the  irregular  form  of  the  article  turned  » 
reached  by  the  former,  guide  or  pattern  caus- 
ing the  cutting  tool,  as  It  was  slid  toward  the 
holding  or  griping  chuck,  to  apprcMch  or  re- 
cede from  the  axial  line  of  the  work,  and  in 
all  these  lathes  tbe  cutting  tool  is  preceded  by 
a  rest  through  a  bole  In  which  the  work  re- 
volves, leaving  one  end  of  the  work  free,  while 
the  other  is  held  and  turned  by  ths  chuck." 

There  is  nolhiag  in  tbe  specification  about  (3BTI 
the  nature  of  the  material  to  be  used,  nor  ia 
the  device  limited  to  the  production  of  awla 
and  needles,  although  the  drawings  show  that 
mode  of  applying  the  invention,  and  "the  par- 
ticular instance  illustrated"  is  that  "designed 
and  adapted  to  the  formation  of  awls  or  ma- 
chine needles."  But  the  invention  claimed  la 
not  restricted  to  lathes  for  turning  sewiog-ma- 
chioe  needles,  nor  did  the  patentees  by  dis- 
claimer place  any  such  limit  upon  the  construc- 
tion at  the  patent. 

The  mie  laid  down  In  Pmnsjflvania  R  Oo. 
T.  Locomotive  B.  8.  Trvek  Co.,  110  U.  S.  400 
[38:  323],  that  the  application  of  an  old  pro- 
cess or  machine  to  a  similar  or  analogous  sub- 
ject, with  no  change  in  the  manner  of  apply- 
ing it,  and  no  result  nibstaDtially  distinct  in 
its  nature,  will  not  sustain  a  patent  even  if  the 
new  form  of  result  has  not  before  been  cod- 
templated,  has  been  applied  in  very  manj 
rases  by  this  court.  Thompmm  v.  Boitaelier, 
114  U.  8.  1  [29:  761;  Petert  v.  Active  Mfg.  Co, 
129  U.  S.  580  [82:  788];  Pttert  v.  Hanton,  129 
U.  S.  642  [32:  7421;  Avon.  v.  Manhattan  Bail- 
way  Go.  m  U.  B.  64  [88:  372];  Watmm 
dneinnati.  I.  8t.  L.  dO.  S.  Go.  m  V.B.  161 
[88:  295]. 

In  the  employment  of  the  chudt,  the  rest, 
the  cutting  tool  and  tbe  guide  cam,  in  the 
making  of  awU  and  needles,  the  patentees 
displayed  the  skill  of  their  calling,  which  in- 
volved "only  the  exercise  of  the  ordinary  fa& 
ulties  of  reasoning  upon  the  materials  supplied 
a  iDMlal  knowledge,  and  the  facility  of 
manipulaUon  which  results  from  its  habitual 
and  Intelligent  practice,"  BoUitter  v.  Benedict 
Mfg.  Go.  118  U.  S.  SO,  78138:  Ml.  906].  The 
purpose  of  Murdock,  in  rererence  to  the  wooden 
skewer,  was  tbe  same  as  the  purpose  of  the 
Springs  in  reference  to  utideain  any  material 
whidi  could  be  worked  op  on  tbdr  machioea. 
"The  claim  waa  certainly  noad  enough  to  in- 
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elude  Murdock'a  InTention,  and  no  disclaimer 
was  ever  filed;  and  even  witb  a  Umiiatton  as 
to  the  article,  patentable  oovelty  was  not  pres- 
ent, within  tbe  rule  upon  that  subject.  The 
art  of  turning  Is  the  art  of  turning,  whether 
applied  to  wood  ormeial;  and  U  would  aeem 
that  tbf>re  was  here  notbiD^  more  than  the  sub- 
stitution of  one  material  for  another,  without 
Involving  an  esseotially  new  mode  of  construe- 
13981  ^        ^     ™f!7>  there  was  no  re- 

striction as  to  material.  Operation  in  metal 
would,  of  course,  demaud  Tariations  in  orgaoU 
xalioD.  but  not  necessarily  aQTiblng  more  than 
would  result  from  the  experieace  of  the  intel- 
ligent mechanic 

The  Springs  did  not  claim  a  combination  of 
«  slotted  guide  cam,  an  adjusting  screw,  a 
spriog,  guiding  rods,  etc,  with  a  former,  a 
cutting  tool,  a  rest  and  a  griping  chuck,  and 
as  it  stands  tbe  claim  wa«,  in  the  existing  state 
of  tbe  art,  for  aDanalogoua  or  double  use,  and 
not  pattntablp. 

The  Circuit  Court  was  clearly  right,  and  ita 
decru  it  affirmed. 


1398]  jQjjj^  GLENN,  Trustee  of  the  Natiokal 

£ZFBE8B  ASD  TbAKSPOHTATION  CoM- 

FANT,  Tig.  in  Brr., 
«. 

HAMILTON  G.  PANT, 

(See  8.  G.  Reporter's  ed.  8BM0I.) 

Retiew  of  Judgment  of  Dittriet  ^  Columbia — 
apecial  finding  ttf  faeU  or  tpeeiat  ver^el. 

L  Where  there  la  no  bill  of  exceptions  prejsented, 
for  the  review  of  a  Judinnent  of  the  Supreme 
Court  of  the  District  of  Columbia,  nor  aoj  flod- 
Inff  (tf  faota.  nor  any  case  stated  analovous  to  a 
■pecfal  verdict,  statlnv  the  ultimate  facts  and 
presenttnir  queettona  of  law  only,  this oourtcao- 
uot  review  the  same. 

I,  An  agreemeat  that  tbe  parties  mar  refer  to  and 
rely  upon  all  tbe  grounda  of  action  or  defeose  to 
be  found  In  tbe  voluminous  records  of  two  equity 
cases  in  other  courts.  Including  tbe  pleadings  and 
evidence  and  orders  and  decreee  therein,  cannot 
take  the  place  of  a  special  verdict  of  a  Jury  or 
■Iteoial  Undlng  of  faota  by  the  court  aoastoen- 
able  this  court  to  determine  tbe  questions  of  law 
thereon  arising. 

{No.  867.1 

Mgutd  March  11, 1890.  Iktstded March  t4,lS90. 

IN  ERROR  to  the  Supreme  Court  of  the 
District  of  Colambta  to  reriew  a  judgment 
In  favor  of  defendant  in  an  action  to  recover 
assessments  on  shares  of  stock.  Affirtned. 

Statement  by  Mr.  Chief  Juttiee  Fnllar; 

Tiiisisan  action  at  law  commenced  In  the 
Supreme  Court  of  tbe  District  of  Columbia 
by  the  plaintiff  tn  error  against  the  defendant 
io  error  on  the  11th  day  of  December,  1888, 
to  recover  certain  amounts,  for  tbe  payment 
of  which  tbe  defendant  was  alleged  to  be  liable 
upon  an  assessment  levied  on  snares  of  stock 
in  tbe  National  Ezprees  and  TransportatioD 
Company  of  Virginia,  held  by  him. 

The  defendaot  demurred  to  the  declaration, 
but  subsequently  It  was  agreed  that  tbe  de- 
|S99]  murrer  should  be  ovoruled,  and  a  atlpnlation 
1S4  U.  S. 


was  filed  to  the  effect  that  the  court  should 
consider  the  cause  as  if  there  bad  beeo  pleaded 
the  general  issue  and  certain  other  pleas  in  the 
stipuhition  named,  and  as  if  issue  bad  been 
joined  thereon:  that  tbe  cause  should  be  heard 
upon  an  "agreed  statement  of  facta,"  annexed 
as  part  of  the  stipulation,  with  leave  to  any 
party  to  refer  to  Exhibits  X  and  Y,  therewith 
filed;  that  a  jury  was  thereby  waived;  that  the 
cause  might  be  submitted  to  the  court  to  hear 
and  decioeupon  said  agreed  statement  of  facta, 
ezhibils  and  pleadings;  and  that  either  party 
might  "rely  upon  any  and  all  grbunds  of  action 
or  defense  arinng  from  said  agreed  statement 
of  facts,  exhibits  and  pleadings. "  The  state- 
ment referred  to  was  to  the  effect  that  the  de- 
fendaot was  a  subscriber  for  and  assignee  of 
the  number  of  shares  of  the  capital  stock  of 
the  National  Express  and  Traosportation  Com- 
pany of  Virginia  In  respect  of  wbidi  he  was 
suea;  that  a  certain  deed  of  trust  waa  as  set 
forth  in  the  record,  therewith  filed,  marked 
"Exhibit  X;"  that  Exhibit  X  was  the  record 
of  a  certain  cause  between  W.  W.  Olenn  and 
the  National  Express  and  Transportation 
Company  of  Virginia,  in  the  Chancery  Court 
of  (be  aty  of  Richmond,  In  the  SUte  of  Vir- 

glnia,  afterwards  removed  into  the  Circuit 
ourt  of  Henrico  County,  Virginia;  and  that 
on  the  8th  day  of  August,  1866,  one  Reynolds, 
claiming  to  be  a  stockholder  of  said  company, 
filed  bis  bill  against  said  company  in  the  Cir- 
cuit Court  of  tbe  United  States  for  the  Eastern 
Ditttrict  of  Virginia,  and  certain  proceedings 
were  tberein  had,  as  would  appear  from  the 
record  io  that  cause,  filed  and  marked  "Ex- 
hibit Y."  It  was  B^ed  that  tbe  laws  of  the 
State  of  Virginia  might  be  referred  to  as  a  part 
of  the  statement  of  facta,  and  certain  other 
matters  of  fact  were  set  forth,  not  material  to 
be  repeated  here. 

Tbe  cause  came  on  at  special  term,  the  de- 
murrer was  overruled,  and  the  stipulation  fileil 
"with  an  agreed  statement  of  facta  thereto 
annexed,  and  with  exhibits,  marked  'X'  and 
'Y,' "  and  thereupon  the  cause  was  certified  to 
the  general  term  of  the  court  to  he  heard  there 
io  tbe  flrat  instance,  "upon  said  stipulation  and 
ojrreed  statement  of  facta  thereto  annexed  and 
exhibits  therewith  filed  ^nd  tbe  pleading,  in 
accordance  with  tbe  provisions  of  the  ntipula-  \  4oo| 
tioo  aforesaid."  A  hearing  was  accordingly 
had  at  general  term,  and  judgment  rendered 
in  favor  of  tbe  defendaot  with  coats,  and  tbe 
plaintiff  sued  out  a  writ  of  error  from  this 
court. 

Me»»r».  ChsLrles  Harsliall.  John  How- 
ard. Henry  Wim  Garnett  xnd  Cdntoas  Bolnn- 
aon,  Jr.,  for  plaintiff  in  enw. 

Muar$.  K.  F.  BKorrin,  Walter  D. 
DaTidf*.  Eugene  Oaruei  and  Beginaid  Ftm- 
dolt  for  defendant  in  error. 

Mr.  Chitf  JueHee  Fnllar  delivered  theopin- 
ion  of  the  court: 

No  bill  of  exceptions  was  taken  in  thbease, 
nor  was  there  any  finding  of  fac^  by  the  Su- 
preme Court  of  the  District  of  Columbia,  nor 
any  case  stated  by  tbe  parties  analogous  to  a 
special  verdict  and  stating  the  ultimate  facia  of 
the  case,  presenting  questions  of  law  only. 
What  is  styled  here  an  "agreed  atatement  of 
facta"  la  an  agreementas  to  certain  matters,  and 


Digitized  by  Google 


4ie-««6 


SCPBEUB  COUBT  OF  THK  TThiTED  StATO. 


Oct.  Taut, 


that  the  parties  might  refer  to  and  rely  upon 
aoj  and  all  grouDdB  of  action  or  defense  to  be 
found  in  two  Tolumloous  exblbita,  marked 
"X"  and  "T,"  b^og  the  records  of  two  equitv 
caoKS  io  other  courts,  fncludinfr  ell  the  plead- 
ings and  evidence,  aa  well  as  the  orders  and 
decrees  therein.  The  effect  of  some  of  that 
evidence  and  nf  the  conclusions  of  fact  to  be 
drawn  from  it  is  controverted.  It  is  impossible 
for  lis  to  regard  this  stipulation  as  taking  the 
place  of  a  special  verdict  of  a  jury,  or  a  fecial 
finding  of  facts,  by  the  court,  upon  which  our 
Jurisdiction  could  properly  be  invoked  to  de- 
tern, inr  rhe  questions  of  law  tbcreon  arising. 
Aud  \  .  iU'  the  case  is  governed  by  tbe  rule  laid 
down  iu  Oiinpbdly.  Boyrcau,  62  U.  8.  21  How. 
223  [16:  06J,  yet.  even  if  the  statutory  provis- 
ions in  relation  to  tbe  trial  of  causes  without 
the  Interventfoa  of  a  jury  the  circuit  courts 
of  tbe  United  States  were  applicable,  the  result 
upon  this  record  would  be  the  same.  Baimand 
I401I  Terr^nru  ParUh,  182  U.  8.  192  [38:  309]: 
Andet  V.  8lau9on.  180  U.  8.  485  [32:  989]; 
Bond  V.  i>u«/in.  112  U.  8.  604  [28:  6351;  Lwm* 
T.  £«mff  Nai.  Bank,  10  Blatcbf.  S79. 
TneJudffTMAt  mutt  b4  affirmed. 


14181  THE  CHICAGO,  MILWAUKEE,  AND  ST. 

PAUL  RAILWAY  COMPANY, 
Off.  in  Err., 
t. 

THE  STATE  OF  MINNESOTA.  «  nL 
Tbe  Ran.BOAD  Aim  Wabehousb  Comin* 
BIOS  OP  TUB  Stats  op  Miksbbota. 

(See  a.  a  Reporter's  ed.  4U-4aa.) 

Carter  ef  Minnewta  raibvad  eompantf,  wAm 
not  aeontraet— charter,  vfhenaubjeettoJStture 
Ugidation — exemption— powor  <^ State — ratet 
ef  toU—^wer  to  regulate— *tate  eonatruction 
ef  ttatute — Minnetota  tate,  giting  poreert  to 
eommiuion,  uneontHtuUonal—due  proeeu  of 
tau^vdMal  inwetigatiini — hearing  and  no- 
tice—ream>nabUne$$  qf  railroad  nUa-^right 
company. 

L  Tbe  ninth  seotloa  of  the  oharter  of  the  Uinne- 
apoUa  ft  Gedar  Tall^  Railroad  Cbmpanf  Riving 
power  to  the  directors  of  that  oompanr  to  make 
rules  as  to  rates  of  toU  does  not  constitute  an  irre* 
pe&lublfl  oODtraot  with  that  oompanr  that  it  shall 
bavetbe  right  for  all  future  time  to  presnritie  its 
rates  of  toll,  bee  from  all  oonttol  tor  the  Leirls- 
lature  of  the  State. 

IL  A  railroad  corporation  takes  Its  oharter.  oon- 
talnlny  such  a  provision,  subject  to  the  general 
law  of  the  State,  and  to  sudi  changes  as  may  be 
made  la  such  veneral  law.  and  subject  to  future 
eonstltutlonal  provistons  and  future  general 
legislation.  In  tbe  absence  of  anr  prior  contract 
with  itexemptlng  It  from  llaUU^to  snob  future 
general  legislation. 

S.  Bxemptlon  from  future  general  legislation, 
either  b;  a  constitutional  provision  or  bj  an  Aot 
Of  the  Legislature,  does  not  exist  uolem  tt  is  given 
expressly  or  unless  it  follows  br  an  impUoatlon 
eqtiallr  olear  with  express  words. 

4.  Tbe  grant  of  power  hj  section  9  of  the  <Aarter, 
to  the  dlrecton  of  tbeoompany,  to  make  needful 
rales  and  regulationa  tonoUng  the  nuea  of  toll 
and  the  manner  of  eidleoUng  the  same,  does  not 
deprive  tbe  State  of  its  general  authority  ttaaU  to 

m 


regulate  the  rates  of  toll  to  be  ooUected  by  the 
oompanr. 

Bl  This  power  to  regulate  la  not  a  power  to  de- 
stroy, and  limitation  is  not  the  equivalent  of  con- 
fiscation. 

8.  The  oonstructlon  put  upon  a  SOnneaota  statute 
br  the  Supreme  Court  of  Iflnneaota  must  be  ao- 
oepted  br  this  court 

T.  Alawwldoli,asooastniedhrtheSapnmeOoitrt 
of  tbe  State,  allows  a  ndlroad  com  mission  to  os- 
tabllsh  rates  for  railroads  which  are  final. without 
Issue  made,  orlnqulrr  bad.  as  to  their  reasonable- 
ness, and  forbids  tbe  oonrts  to  stay  the  bands  of 
the  oomnuaston  If  the  rateaeatabllabedbrlt  ar» 
unequal  and  unreaeonable.  oonfliots  with  the 
Constitution  i.  f  the  United  States. 

8l  So  ooDStrued,  it  deprives  tbe  company  of  its 
right  to  a  Judicial  inveatlgatlon  by  due  prooeae 
of  law,  and  anbatltutea  therefor,  as  an  abaolule 
fioalltr*  the  action  of  a  raOroad  eommiuloD 
wbloh  is  not  clothed  with  judicial  funcUons  and 
does  not  poaseaa  the  aoachlneirof  a  court  of  Jus- 
tice. 

B.  Where  no  bearing  Is  provided  for,  no  summons 
or  notloc  to  tbe  company,  t)erore  the  commlasloa 
baa  found  wbat  It  Is  to  find  and  declared  what  It 
Is  to  declare,  and  no  opportunity  provided  for 
tbe  company  to  Introduce  witneaees  before  the 
oomtulsiion.  there  la  not  the  semblance  of  due 
prooeas  of  law. 

Mk  Tba  question  of  the  reasonableness  of  a  rate  of 
charge  for  transportation  by  a  railroad  company 
is  eminently  a  question  for  Judicial  investiKatlon, 
requiring  due  prooess  of  law  for  Its  determina- 
tion. 

IL  If  tbe  eompanp  Is  deprived  of  tbe  power  of 
obarvlng  reasonable  ratea  for  the  use  of  Its 

property,  and  such  deprivation  takes  place  in  the 
absenoe  of  a  Judldnl  investigation.  It  Is  deprived 
of  tbe  use  of  ila  property,  and.  in  effect,  of 
the  property  itself,  without  due  process  of  law 
and  In  violation  nf  tbe  OonstltatlMi  of  the  Doited 
Statoa. 

[No.  762.] 

.^fviMd  Jan.  IS.  14, 2S90.   Ikeidtd  Marth  t4 
1890. 

Pr  ERROB  to  tbe  Supreme  Court  of  the  Siato 
of  MiDDesota,  awarding  a  writ  of  mandamus 
against  the  Chicago,  Milwaukee  and  St.  Paul 
I&ilway  Companv,  rcquiriog  It  to  comply  with 
the  order  of  the  Iviln^d  nQd  Warehouse  Com- 
mission of  that  State  bv  cbang;iDg  its  tariffs  of 
rates  and  charges  aua  substituting  therefor 
the  rales  recommeoded  by  said  Cranminioii. 
Beverted. 

Tbe  facts  are  fully  stated  In  the  optnloD. 

Reported  below,  88  Mion.  381. 

This  case  and  the  following  case  of  The  Ifin- 
neapolit  Saetem  Bailwag  Co.  v.  State  of  Mtn- 
netota,  ex  rd.  Baitroad  and  Wareliouae  Com  in i*- 
tion,  ^ere  argued  together. 

if«ssr<.  J<Aa  W.  C»i7,  J.  H.  How*. 
W.  H.  NorrU  and  W.  O.  Oovdyfor  plain- 
tiffs in  error  io  both  oases. 

The  following  are  the  points  and  antboritles 
made  and  cited  1^  Mr.  Jokn  W.  Cm/rj,  for 
plaintiffs  in  error: 

The  court  erred  in  holding  that  the  Legisla- 
ture of  Mionesou  is  authorized  to  fix  tbe  rates 
and  charges  for  transportatioo  because  the  ex- 
ercise of  such  a  power  would  impair  the  obli- 
gation of  the  contract  contained  lo  the  charter. 

Stones.  Farmert  L.  A  T.  Cb.lieU.  8.  826, 
827  (29: 642);  Prot.  Bank  r.  BiUipgt,  S9  U.  S. 

ia4  v.  s. 
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4  F«t  514  (7:  M9);  OharUt  BiMr  Bridge  v. 
Warim  Bridge,  86  U.  &  11  Pet.  419  (9:  773); 
Jft'fuX  T.  PhUada^  R.  Co.  85  U.  S.  18 
WalL  a06,  226  (21:  888,805):  Baiteg  7.  Mng- 
mir«,  88  U.  8.  2S  Wall  215  {22:  850);  FertiUt- 
ina  Co.  T.  Bgd£  Park,  97  U.  S.  668  (24:  1086); 
Neuion  t.  Omn.  100  U.  a  548(25:  710). 

The  judftment  of  the  conrtTiolatM  Ibe  nata- 
ral  right  which  belongs  to  ereiyooe  to  fix  the 
price  of  bifl  services  and  of  bis  property  or  its 
use. 

1  Kent.  Oom.  618;  AUnvtt  v.  Inglit,  12  East. 
527:  State  PreiglU  Tax,  82  U.  S.  16  Wall.  277 
(21;  162);  i/«nn  v.  J7Kno<j,  94 U.  8. 118  (24:  77); 
Bolt  v.  -Stennft,  8  Tenu.  R.  606;  1  Shelford, 
Bailwavs.  40,  48;  Waias/i,  St.  L.  <t  P.  R.  Oo. 
T.  lUimoU,  118  U.  8.  557  (80:  244):  Tharve  t. 
RuOand  AB.R.  Co.  27  Vt.  140;  Cooler,  Const. 
Lim.  88,  91;  PeemU  t.  Draoer,  IS  K  T.  582; 
Wimehamer  People,  18  N.  T.  878;  Sloan 
Pm.  R.  Co.  61  Mo.  81. 

The  legislatiTe  power  c&oDot  directly  reach 
the  propertT  or  vested  rights  of  the  citizen 
without  trial  and  judgment  in  the  courts. 

ifevaland  T.  Mareh.  19  III.  87»-882;  /rnW« 
Avp.  16  Pa.  266;  Chicago,  M.  A  St.  P.  R,  Co. 
T.  Ackleg,  94  U.  S.  179  (24:  99X 

The  coiineired  in  holding  that  the  achedulea 
of  rates  fixed  by  'said  Commisaim  wen  final 
and  coQclusive. 

Winona  B.€h.r.  Blake, U XJ.  8. 180  (24:  99); 
•Dew  T.  Beiddtaan,  120  U.  8.  680  (81 : 841);  Rug- 
glee  r.  Rlinoie,  108  U.  8.  526  (27:  812);  Stone 
T.  F\armer*  L.  A  T.  Co.  116  D.  8.  307(29:  686); 
Georgia  Banking  Co.  r.  Smith.  128  U.  8.  174 
(82:877). 

The  court  erred  In  holding  that  the  rate  fixed 
far  laid  Commisrion  was  a  lawful  late  whldi 
the  owner  was  bound  to  submit  to  and  obey, 
and  in  granting  a  peremptory  writ  of  man- 
damua 

Chicago,  M.  ASf  P.  R.  Co.  t.  Aekla/,  84  U. 
8.  179  (24:  99);  Jfvnn  t.  lainoie.  94  U.  8.  125 
(84:84):  Stone  t.  Farmere  L.  di  T.  Co.  116  D. 
S.  885  (29:  686). 

The  court  erred  la  holding  that  the  State  of 
Minnesota  has  the  power  to  establish  the  tariff 
rates  over  ao  interstate  railway. 

Tlie  DanUl  BaU,  77  U.  8.  10  Wall  567  (19: 
999):  QUman  t.  Philadelphia,  70  U.  8.  8  Wall 
724  a8:99):  BaU  v.  DeOuir,  96  U.  8.  494-497 
ffi4:  146,  147):  Sinnot  v.  Daeenport,  68  U.  8. 
28  How.  227  (16:  248). 

The  following  are  the  points  and  authorities 
made  and  cited  1^  Mr.  W.  O.  Ooady  in  this 
case: 

The  parts  of  the  Statute  of  Minnesota  which 
made  the  dedslon  of  the  railroad  commission- 
ers concIusiTe,  and  not  subject  to  judicUt 
examinatloD,  arerepugnaotto  the  Fifth  Amend- 
ment and  section  1  of  the  Fourteenth  Amend- 
ment to  the  Coutitution  of  the  United 
Sutes. 

Munn  T.  lUinoit,  94  U.  8.  118  (24:  77):  Chi- 
eago.  B.  A  Q.  B.  Oo.  t.  louia,  94  U.  8.  155  (24: 
94):  Peik  v.  Chicago  it  N.  W.  R.  Oo.  M  U.  8. 
164  (24:96):  Stove  Farmere  L.4i  T.Oo,  116 
U.  8.  824  (29:  642);  Rugfflee  r.  JtUnaie,  108  U. 
8.  689  (87: 9l8h  Dote  Beldetman,  186  U.  B. 
080  (81:  841);  WaiaA  R.  Co.  T.  BUneie,  118  tT. 
S.  668-S70  (80: 248);  Cooley.  Const  Lim.  867: 
6  Webster's  Works.  487. 

Tlte  Minnesota  Statute  Is  repugnant  to  claoee 
1S4  U.S. 


8.  aectioQ  8.  article  1,  of  the  Conatlttitlon  of  th« 
United  States. 

_  O&bone  y.  Ogden,  22  U.  S.  8  Wheat.  1  (6: 88); 
7  Jefferson's  Wrnks,  299. 

Different  decisions  of  this  court  make  seem- 
ine  exceptions. 

Broun  v.  Marvtand,  26  U.  S.  18  Wheat.  419 
(6: 678);  Bendereon  v.  Mae/or.  98  U.  S.  859  (88: 
667):  WaUing  t.  Jf^^an.  116  U.  S.  449  (29: 
693);  Bowman  t.  Chicago  AN.  W.B.  Co.  12& 
U.  6.  489  (81:708);  Broumy.  ^ou«fon,  114  U. 
8.  630  (20:  260);  The  Daniel  BaU.  77  U.  S.  10 
Wall  562  (19: 1001);  Coe  v.  Brrol,  116  U.  S.  538 
(29:  719);  XT.  8.  t.  Fiilier.  6  U.  8.  2  Crancb,  858 
(2:  804);  Storj.  Const.  §480;  Cooley,  Const 
Lim.  68, 

For  the  points  and  authorities  of  Meuri.  9» 
H.  Howe  and  W.  H.  Norria.  see  the  fol- 
lowing  case  of  Minntapoiie  B.  R.  Co.  t.  Sfin- 
neeota. 

Meeere.  Moaea  E.  CImpp  and  H.  W. 

ChUde,  fear  defendant  in  error: 

The  Supreme  Court  of  Minnesota  held  that 
tbe  law  in  question  gave  it  original  jurisdic- 
tion of  proceeding!  in  mandamus  to  compel 
compliance  with  its  requirementi. 

Stater.  OJUeam,  M.  A  8t,  P.  B.  Co.  96  Hinn. 
281. 

The  detennination  of  the  state  court  is  con- 
cIusiTe in  this  court. 

Chicago,  B  S.  Q.S.  Oo.  t.  Jmm,  IMU.  S.  13ft 
(34:  94):  PHtr.VhicagoAir.  W.KCo.  94  U. 
8.  164  (24:  97);  Georgia  Banking  Co.  v.  Smith, 
128  U.  8.  174  (82:  877);  Davie  v.  Packard,  8» 
U.  8.  6  Pet.  312  (8:  857);  Wabaih  R.  Co.  v.  lili- 
noM,  118  U.  8.  557  (30:  244);  Medberry  v.  Ohio, 
69  U.  a  24 How. 418 (16: 789];  Chicago  AN.  W. 
B.  Co.  T.  D^,  86  Fed.  Rep.  866. 

Railroad  companies  are  subject  to  legislative 
control  as  to  their  rates  of  fare  and  freight,  ua- 
Iessprotect«d  by  their  charters. 

Chicago  R.  Co.  v.  lotea,  94  U.  S.  165  (24:  94); 
Munn  T.  Rlinoie.  84  U.  S.  118  (24:  77);  CM- 
eago  R.O0.  V.  Aekley,  94  U.  S.  179  (24  :  99); 
Winona  R.  0».  t.  BtcJte,  94  U.  S.  180  (24: 102j; 
J^one  T.  Farmere  L.  A  T.  Oo.  116  U.  S.  Wl 
(29:636). 

General  statutes  regulating  the  use  of  rail- 
roads Id  a  State,  or  fixing  maximum  rates  of 
charges  for  transportation,  when  not  forbidden 
by  cbarter  contracts,  do  not  necessarily  de- 
prive the  corporation  owning  or  operating  a 
railroad  within  the  State  of  its  property  with- 
out due  process  of  law. 

BiAmond,  F.A  P.  R.  Oo.  RiiAmond,  96  U. 
8.  621,  529  (24:  784,  787);  Spring  Valiey  Water 
Worki  Co.  Y.  Schottler,  110  U.  8.  847,  864  (28: 
178);  Dou  T.  Beidehnan.,  129  U.  S.  680  ffll:  841): 
Georgia  Bankino  Obi  t.  An^O,  188  U.  &  174 
(82:877X 

Mr.  JvtHee  BUtohford  deUvend  the 

opinion  of  the  court: 

This  is  a  writ  of  error  to  review  a  judgment 
of  the  Supreme  Court  of  the  State  of  Hinoe- 
Bota,  awarding  a  writ  of  mandamus  against  the 
Chicago,  Milwaukee  Ob  St  Paul  Bailw^  Com- 
pany. 

The  caae  arose  on  proceedings  taken  by  the 
Railroad  and  Warehouse  Commission  01  the 
State  of  Minnesota,  under  an  Act  of  the  Legis- 
lature of  that  State  approved  March  7, 1887 
(General  Laws  of  1887.  dutp.  10),  enUtled  "  An 
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Act  to  Regalate  Common  Csrrien,  uid  Great- 
iDg  the  Railroad  ud  WarehooM  CommlBsion 
ot  tbe  Stale  of  Hiooesota,  and  Defining  th« 
Duties  of  Such  Commiasion  in  Relation  to 
Common  Carrieim.**  Tbe  Act  is  set  fortb  in 
full  in  tbe  margin.* 

[419]  Tbe  ninth  section  of  that  Act  creates  a  com- 
mission  to  be  known  as  tbe  "Railroad  and  Ware- 

[420]  bouse  CommlssfoD  of  tbe  State  of  Uionesota." 
to  consist  of  three  persona  to  be  appointed  by 
the  governor  and  irith  the  adnce  and  con- 
sent (tf  the  Senate. 

[421]  The  first  section  of  the  Act  declares  that  Its 
provisions  shall  apply  to  any  common  carrier 

[422]  ••  eugaged  in  tbe  transportation  of  passengers 
or  property  vbolly  by  railroad,  or  partly  by 
i^"i^<l        pvtly  by  water,  when  both  are 

|«xa|  „^  QDder  a  common  control,  management 
or  arrangement,  for  a  carriage  or  abTpment 
from  one  place  or  station  to  anotber,  both  being 
.-.-within  tbe  State  of  Minnesota." 

[•»*l  The  second  section  declares  "that  all 
charges  mode  by  any  common  carrier,  subject 

|42o]to  provisions  of  thb  Act,  for  any  servicA 
rendered  or  to  be  rendered  in  the  transportation 
of  passengers  or  |)roperly  as  aforesaid,  or  in 

[426]  connection  therewith,  or  for  tbe  receiving,  de- 
livering, storage  or  bundling  of  such  property, 
shall  be  equal  and  reasonable;  and  every  vn- 

[427]  equnl  anil  uareasoDable  charge  for  such  serv- 
ice Is  prohibited  and  declared  to  be  unlawful." 

[428]  The  eighth  section  provides  thatevery  com- 
mon  carrier  subject  to  the  provisions  of  the  Act 

[420]  siiaii  priat  and  beep  for  public  inspection  sched- 
ules of  the  charges  which  it  has  established  for 
the  transportation  of  property;  that  it  shall 


make  no  change  therein  except  after  ten  d^ynT  [430] 
public  noUce,  plainly  stating  the  changes  pro- 
posed to  be  made  and  the  time  when  tb^  wfll  14311 
go  into  effect:  that  it  iball  be  unlawful  for  Ik 
to  charge  or  receive  any  greater  or  leas  com- 
pensation than  that  so  established  and  pub-  [432] 
lisbed,  for  transporting  property;  that  it  shall 
file  copies  of  Its  schedules  with  the  Commis- 
sioo,  and  shall  notify  such  Commission  of  all  [433] 
changes  proposed  to  lie  made;  that  In  case  tlie 
Commission  shall  find  at  any  time  that  boy  [4341 
part  of  the  tariffs  of  charges  so  flled  and  pub- 
lished is  in  any  respect  unequal  or  unreasona- 
ble. It  shall  have  the  power,  and  It  is  author- 
ized  and  directed,  to  compel  any  common  car- 
rier to  change  tbe  same  and  adopt  such  charge 
as  the  Commission  "shall  declare  to  be  equal  [435] 
and  reasonable."  to  which  end  the  Commission 
shall,  in  writing,  inform  such  carrier  in  what 
respect  such  tariff  of  charges  is  unequal  and 
uoreasnnable,  and  shall  recommend  what  tariff 
shall  be  substituted  therefor;  that  in  case  the 
carrier  shall  neglect  for  ten  days  after  such  no- 
tice to  adopt  such  tariff  of  charges  as  the  Com- 
j  mission  recommends,  it  shall  be  the  duty  of  the 
latter  to  immediately  publish  such  tariff  as  It 
baa  declared  to  be  equnl  and  reasonable,  and 
cause  it  to  be  posted  at  all  the  regular  stations 
on  tbe  line  of  such  carrier  in  Minnesota,  and 
it  shall  be  unlawful  Uiereafter  for  tbe  carrier 
to  charge  a  higher  or  lower  rate  than  that  so 
fixed  and  published  by  the  Commission;  and 
that.  If  any  carrier  subject  to  the  provisions  of 
the  Act  shall  neglect  to  publish  or  file  Ita  sched- 
ules of  chargee,  or  to  carrr  out  such  reoom- 
mendatioo  made  and  published  by  the  Com- 
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RSLATIOir  TO  COXM OH  CABHiaBS. 

Be  it  enacted  bu  tht  lAoiAature  of  the  State  qS  Wn- 
netota: 

Sbctioit  L  (aL  Tbac  tho  provtslons  of  this  Act 
sfanll  apply  to  aov  oommOD  carrier  or  oarrien  en- 
raned  Id  the  transportatloD  of  paaseagen  or  prop- 
erty whollj  by  railroad,  or  partly  by  railroad  and 
partly  by  water,  when  t>oth  are  used  under  a  com- 
mon control,  mansjrement  or  arraoKemeDt.  tor  a 
earrings  or^sblpmeot  from  one  place  or  station  to 
another,  both  bulng  within  the  Btnte  ot  MinneAOta. 

PropldKf.  That  notblDs  Xn  this  Act  shall  aprly  to 
Street  railways  or  to  the  carrfase,  storage  or  band- 
Unar  by  any  common  carrier  of  property,  free  orat 
reduced  rates  for  the  United  States,  or  for  tbe  state 
of  Minnesota,  or  for  any  munlclpel  government  or 
oorponitlon  within  the  estate,  or  for  any  charitable 
purpose,  or  to  or  from  fairs  and  ezporitions  for 
exhibition  thereat  (or  stock  forbreedinrpurpoaes), 
or  to  the  tasuanoe  of  milage,  exouislon  or  commu- 
tation paneoger  tickets,  at  rates  madeequal  to  all, 
or  to  transportation  to  stock  shippers  with  oars, 
and  nothing  in  tbe  provisions  ot  this  Act  shall  be 
ooQStrued  to  prevent  common  carriers,  subject  to 
the  prorislODB  of  this  Act,  from  Issuing  passes  for 
the  tree  transportation  of  passengers. 

(h)  The  term  "  railroad"  as  used  In  this  Act  shall 
Include  all  bridges  or  ferries  used  or  operated  to 
oonnectloa  with  any  railroad,  sod  also  all  the  road 
In  use  br  any  corporation  operating  a  railroad, 
whether  owned  -or  operated  under  a  contract, 
agreement  or  lease;  and  the  term  "  transportation" 
shall  Include  all  Inatrumentalltiee  of  awpment  or 
earrtage, 

SacS.  (a)  nwtanebatcesmadebranroommoD 
carrier,  subleet  to  tbe  provWona  of  ttli  Aet,  for 
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any  servloe  rendered  orto  be  rendered  in  tbe  trans- 
portation of  passenRers  or  property  as  aforcwld, 
or  in  oonneotioa  therewith,  or  for  ttie  receivings 
delivering,  storaoe  or  hanallng  of  ^such  property, 
shall  be  equal  and  reasouable;  and  every  unequiu 
and  unreasonable  obarge  for  such  servloe  is  pro* 
hlbited  and  declared  to  oe  unlawful: 

Prorlded,  That  onecarloadof  freight  of  anykiiMl 
or  class  shall  be  transported  at  as  low  arsteper 
ton,  snd  per  ton  per  mile,  as  anr  Rreater  number 
of  carloads  of  the  rame  kind  and  class  from  and  to 
the  same  points  of  origination  or  destination. 

(Ii>  It  snail  be  unlawTul  for  any  common  carrier, 
subject  to  the  provisions  of  this  Act,  to  make  or 
give  any  unequal  or  unreasonable  prefereooe  or 
advantage  to  any  particular  person,  company, 
firm,  corporation  or  fooality,  or  any  particular  de- 
scription of  traflUc  in  any  respect  wnatsoever.  or 
to  subject  any  particular  peieon,  oompoDv.  firm, 
corporation  or  locality,  or  any  particular  oeecrlp- 
tion  of  traffic  to  any  unequal  or  unmaonable  pre^ 
udlce  or  disadvaDtoae  in  any  respect  whatsoever. 

Saa  8.  (a>  That  all  common  carriers,  subject  to 
the  provlalona  of  this  Act.  shall  aocordlns  to  their 
respective  powen.  provide,  at  tbe  point  of  oonneo- 
tlon,  croesing  or  intersection,  ample  facilities  for 
tiaosferrtag  ears,  and  for  aooommodatlnB  and 
transferring  passengers,  and  trafflo  of  all  kinds  and 
clanes,  from  theu-  lines  or  tracks,  to  those  of  any 
other  common  carrier  whose  lines  or  tracks  may 
connect  with,  cross  or  Intersect  their  own.  and  Bball 
aftord  all  equal  and  reasonable  facilities  for  the  In. 
terchange  of  oars  and  traffic  between  their  respeou 
ire  tines,  and  for  tbe  recelvinir,  forwarding  ana  de- 
livering of  passengers  and  property  and  cars  to  and 
from  tnelr  several  Hoes  and  thoseof  otheroommon 
csrrlers  oonneetlng  therewith,  and  shall  not  df^ 
criminate  in  their  rates  snd  charges  between  such 
connecting  lines,  or  on  freight  cumtog  over  such 
lines:  but  this  shall  not  be  construed  as  requMnc 
any  common  carrier  to  use  fbr  another  oonimoo 
carrier  Its  tracks,  equipments  or  terminal  facilities 
without  reasonable  compensation. 

<&)  That  it  shall  be  unlawful  for  any  oommoo 
carrier  subject  to  tbe  provWooe  of  this  Aot  to  en- 
ter Into  any  oombloatwn,  oootract  or  agreement, 
egpressed  or  Implied,  to  prerent,  \ss  change  ox 
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mlnloD,  it  ih&n  be  inbject  to  a  writ  of  maoda- 
mus  "to  be  bsued  bj  any  jtulge  of  the  supreme 
court  or  of  aor  of  tlie  district  courts"  of  the 
State,  OQ  appltcatioQ  of  tbe  CommisRioo.  to 
compel  compliaoce  with  the  requirements  of 
section  8  hdq  with  tbe  recommendation  of  tbe 
CommissioD,  and  a  failure  to  comply  wttb  the 
requirementi  of  tbe  maDdamui  sbaU  be  puD- 
ishable  as  and  for  contempt,  and  tbe  Commis- 
sion may  a^plj  also  to  any  sucb  judge  for  an 
injunction  aguost  tbe  carrier  from  re<%ivlng 
or  transportio)?  property  or  passengers  within 
the  Slate  until  it  shall  have  complied  with  the 
Tcqiiirements  of  section  8  and  with  the  recoro- 
dcndntion  of  the  Commission,  and  foranv  will- 
ful violation  or  failure  to  comply  with  such 
requirements  or  such  recoramendatioD  of  the 
Commission,  tbe  court  may  award  such  costa, 
including  counsel  fees,  by  way  of  penalty,  oo 
the  leium  of  said  writs  and  after  due  delibera- 
tioQ  tbereon,  as  may  be  just. 

On  tbe  22d  of  June,  1887,  tbe  Boards  of 
Trade  Uoloo  of  Farmington,  Nortbfield,  Fari- 
bault  and  Owatonna,  in  .Minnesota,  filed  wltb 
tbe  Commissioo  a  petition  in  writing,  complain- 
tap  that  tbe  Chicago,  Milwaukee  A  St.  Paul 
Bnilwav  Company,  t>eiDg  a  common  carrier 
enlaced  in  tbe  transportation  of  property 
wholly  by  railroad,  for  carrinee  or  shipment 
from  Owutonna,  Faribault,  Dunoaa,  Norihlield 
1 436 1  Farmington,  to  the  Cities  of  St.  Paul  and 
Aliniieapolis,  all  of  tbose  places  being  within 
the  Stiite  of  Minnesota,  made  charges  for  Its 
services  in  tbe  transportation  of  milk  from  said 
Owatonna,  Faribault,  Dundas,  NorthOeld  and 
Farmington  to  St.  Paul  and  Minneapolis,  which 


were  unequal  and  unreasonable.  In  that  tk 
charged  4  cents  per  gallon  for  tbe  transporta- 
tioo  of  milk  from  Owatonna  to  St.  Paul  and 
Minneapolis,  and  8  cents  per  gallon  from  Fari- 
bault. Dundas,  Northfleld  and  Farmington,  io 
the  said  cities;  and  tliat  such  charges  were  un- 
reasonably high,  and  subjected  the  traffic  in 
milk  between  ioJd  points  to  unreasonable  pr^- 
udice  and  disadvantage.  Tbe  prayer  of  tbe 
petition  was  that  such  rates  be  declared  unrea- 
sonable, and  the  carrier  be  compelled  to  cban^ 
the  same  and  adopt  such  rates  and  charges  is 
the  Commission  iiioald  declare  to  lie  equal  and 
reasonable. 

A  statement  of  the  complaint  thus  made  was 
forwarded  by  the  Commission,  on  the  29th  oC 
June,  1887.  to  tbe  Railway  Company,  and  It 
was  called  upon  by  the  Commission,  on  tbe 
6tb  of  July,  16^7,  to  satury  tbe  complaint  or 
answer  it  in  writing  at  the  office  of  the  Com< 
mission  io  St  Paul,  on  the  18th  of  July,  1887. 

On  the  801b  of  June,  1887,  Mr.  J.  F.  Tucker, 
the  assistant  general  manager  of  the  Railway 
Company,  addressed  a  lett«r  from  Milwaukes 
to  the  Kcretary  of  the  Commission,  saying:  **I 
have  Tour  favor  of  the  30th.  wlib  compIaTot  ae 
to  milk  rates  being  unreasonable  and  unraud. 
They  may  be  unequal  if  unreasonable.  They 
are  unreasonably  low  for  the  service  performed 
— oy  passenger  train — and  are  25  pa  cent  lesi 
than  tbe  same  commodity  la  charged  Into  New 
York,  with  longer  distances  and  hundred  timet 
larger  volume  In  favor  of  New  York.  lam 
frank  to  say  It  Is  hard  to  appreciate  complaints 
from  boards  of  trade  that  of  a  cent  per  gal* 
loD  on  milk  handled  on  passenger  train  one  mil* 


time  or  schediilc.  or  by  carrlaare  iQ  dlfferoot  cars,  or 
by  any  other  meaaa  or  dovTccs,  the  carriage  or 
ti-cik'ht  from  belnfi  contiaiioiu  from  the  place  of 
•lii|>uient  to  tbe  place  of  deetliitiUun;  and  no  break 
<tf  bullc,  atopptMfe  or  Interruption  made  by  such 
cniiinioi)  carrier  shall  prevent  the  carrlofre  of 
frelffht  from  baing  treated  aa  one  continuous  car- 
riage fnim  tbe  place  of  shipment  to  the  ptaoe  of 
deal  iim lion,  unlcae  such  break,  stoppoge  or  inter- 
ruption was  made  In  trood  faith  for  some  neoeeBary 
purpose  and  without  any  intent  to  avoid  or  unnec- 
esaurlly  interrupt  such  oontinuoua  cari-iage  or  to 
evade  uny  uf  the  provisionsof  this  Act. 

(c)  Kvery  common  carrier  operating  a  railway  Id 
tlilH  State  shall,  without  unreasonable  delay,  lur- 
umIi.  piart  and  run  can  for  the  traasportatioo  of 

{>i-rai>u8  and  property,  which,  within  a  reasonable 
hne  tlipretuf  ore,ifl  ollered  for  transportation  at  any 
of  iissuitioiis  on  Us  line  of  road  and  attbejuno- 
tioiiBOf  utlier  railroads,  and  at  such  Btopplnfc  places 
as  may  be  established  for  reoclvlntc  aoddlscharv- 
ing  iiHSScnKors  and  freights;  and  nhall  take,  receive, 
tRiiispurt  and  discharge  such  passengers  and  prop- 
erty at.  from  and  to  such  ntatlonB.  Junctions  and 


for.  ttaoommon-law liability  with  reference  to  sooh 

!»ropertT  wbllo  in  Its  custody  as  a  common  oarrlor 
■a  bereintwf ore  meotlonedf :  such  UabUlty  must  lo- 
olude  the  abanlate  leapoositilUty  of  the  oommoa 
carrier  for  tbe  acta  of  Ito  aceiita  m  relatloa  to  such 
property. 

Sao.  4.  That  It  shall  tM  unlawful  for  any  common 
carrier  subject  to  the  prorleions  of  this  Act,  to  en- 
ter Into  any  contract,  afrreementor  comblnatlcHt 
with  any  other  oommoo  carrier  or  oarriera  for  tbe 
division  or  pooilnK  of  buslneas  of  different  and 
oompetiiv  railroads,  or  to  divide  between  them  tbe 
aggregate  or  net  proceeds  of  the  earnings  of  auon 
railroads,  or  any  portion  thereof:  and  In  ease  of  an 
agreement  for  the  pooling  Of  their  biif>tnes8  afore* 
said  each  day  of  ita  ooDtlnuanoe  shall  be  deemed  a 
separate  offense. 

Sec.  6.  That  if  any  oommon  carrier,  subject  to 
the  i>rovlAlons  of  this  Act,  shall,  directly  or  indi- 
rectly, by  any  special  rate,  rebate,  drawback  or 
other  device,  charge,  demand,  ooUoct  or  receive 
from  any  person  or  persons  a  greater  or  leas  oom- 
pensntlon  for  any  service  rendered,  or  to  t>e  ren- 
dered. In  the  transportation  of  passengers  or  prop- 


pluccfl,  oa  and  from  all  trains  advertised  to  stop  at ,  erty  subject  to  the  provisions  of  this  Act,  than  it 


the  Siime,  for  poasengere  and  freights,  respectively, 
upon  the  duo  payment,  or  tender  of  payment,  of 
tolls,  frelgbt  or  rare  therefor.  If  such  payment  Is 
deiiiunded.  Every  such  oommon  carrier  shall  i>er- 
mlt  connections  to  be  made  and  maintained  id  a 
reasonable  manner  with  Its  side  tracks  to  and  from 
any  warehouse,  elevator  or  manufactory  without 
relereooe  to  Its  size  or  capacity;  provided,  that  this 
shall  not  be  construed  so  as  to  require  any  common 
carrier  to  uonstruot  or  furnish  any  aide  track  off 
from  its  own  land;  provided  further,  that  where 
atHtlouH  are  ten  ilO)  miles  or  more  apart  the  com- 
mon carrier.wbeD  renuired  to  do  so  by  the  roilroud 
and  warehouse  comnuesloners,  shall  construct  and 
maintain  a  side  track  for  the  use  of  shippers  be- 
tween such  statloDBw 

Id)  Wbeeever  any  property  Is  received  by  aDv 
oommon  carrier  subject  to  tbe  provisions  of  tlits 
Act.  to  tM  tnuisportod  from  one  place  to  another 
within  this  State,  it  shall  be  unlawful  for  such  com- 
mon carrier  to  limit  in  any  WMy,ezoept  as  stated  In 
Ita  clostiflcatlon  schedule,  hereinafter  provided 


cliarges,  demands,  collects  or  receives  from  any 
other  person  or  persona  fordoing  for  him  or  them 
a  like  and  contemporaneoos  service  in  the  trans* 
portation  of  passeoaera  or  property,  such  common 
carrier  shall  be  deemed  guilty  of  unjust  discrim- 
ination, which  is  hereby  prohibited  and  declared 
to  t>e  unlawful. 

SbcO.  ThatUshallbeunlawfulforanycommoa 
carrier,  subject  to  tbe  provMons  of  thfa  Act,  to 
obarffeor  receive  any  greater  cnmpenratlon  forthe 
transportation  of  passengeia  or  of  like  kind  or  Oasi 
and  quantity  of  property,  for  a  shorter  than  tor  a 
longer  distance  over  tbe  same  line,  tbe  shorter  be- 
ing included  within  the  longer  dMtanoe;  but  this 
shall  not  be  construed  as  authorlxing  any  oommon 
carrier,  subject  to  the  provlsloDa  of  this  Act,  to 
charge  or  receive  as  great  oompenaatlOD  for  a 
shorter  as  for  a  longer  dlstanoe. 

Prorided,  homver.  That  upon  application  to  the 
CommissloD  apoolnt«d  under  tbe  provisions  of  this 
Act,  suoh  oommoo  canter  may.  In  special  cases, 
after  Inveatlgatloa  bi  the  oommMoneta,  be  au* 
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la  unreasonable.  Witfa  wbat  is  the  comnnrlsoD 
made  that  eoables  such  a  concluBioD?  It's  not 
first-class  rates  by  frei;rbt  troio,  aod  was  made 
low  to  encourage  the  trade,  under  the  hope  and 
promise  Uint.  wbca  the  trade  were  fostered,  it 
would  be  advanced.  Tfais,  as  usual,  has  beeo 
forzotten." 

On  thclSth  of  J11I7,  1887,  at  theoffice  of  the 
[437]  Commission  inStPfiui,  the  Company  appeared 
by  J.  A.Cbaiidlcr,  itsdulyauiliorized  attorney, 
and  the  Boanis  of  Trade  Union  by  its  attorney, 
and  the  Commiasioa  proree.led  to  investigate 
the  complaint  An  inTesiisution  of  the  rates 
charged  by  the  Company  for  Its  services  in 
traosporllng  milk  from  Owatonna,  Faribault, 
Dnodas,  NorthficM  and  Fannington,  to  Su 
Paul  and  Minneapolis,  was  made  by  the  Com- 
mission, and  it  found  that  the  charges  of  :he 
Compnny  for  Irnnsportiug  m<1k  from  Owatonna 
and  Faribault  to  St.  Paul  and  Minoeapnlia  were 
8  cents  per  gallon  in  ten-galloo  cans;  that  such 
charges  were  unequal  and  uoreasonable;  and 
that  the  Company's  tariff  of  rates  for  trans- 
porting  milk  from  Owatonna  and  Faribault  to 
those  cities,  filed  and  publidied  by  it  as  pro- 
vided by  chapter  10  of  the  Laws  of  1887,  was 
unequnf  and  unreasonable;  and  the  Commission 
decliired  that  a  rate  of  %i  cents  per  gallon  in 
ten  gallon  rans  was  an  equal  and  rensonable  ;;ate 
for  such  Borvices. 

On  the  4tb  of  August,  1887,  the  Commii>sion 
mnde  a  report  in  writing,  which  Included  the 
findings  of  fact  upWD  whicli  its  conclusions 
were  based.  Its  rccommendnlion  aa  to  the  tariff 
which  should  be  substituted  for  the  tariff  so 
found  to  be  unequal  and  unreasonable,  and  al- 


so a  specification  of  tlie  rates  and  charge*  wMcb 
it  declared  to  be  equal  and  reasonaUe.  TbU 
paper  was  in  the  shape  of  a  communication, 
dated  at  St.  Paul.  August  4,  1887,  signed  by 
the  secretary  of  the  Commission  and  iwdressed 
to  the  Company.  Itsald:  "Itappearinsfrom 
your  schedule  o!  rates  and  charges  for  the 
traiisporiatioa  of  milk  over  and  upon  the  Iowa 
and  Minnesota  Division  of  your  road,  that  you 
charge.  oUect  and  receive  for  the  transporta- 
tion of  txtllk  over  and  upon  said  line  from 
Owatonna  and  Faribault  to  the  Cities  of  St. 
Paul  and  Minneapolis  three  cents  per  gallon,  in 
ten  gallon  cans,  and  from  Duodas,  Northfleld 
and  Farmington  to  said  Cities  of  St.  Paul  and 
Minneapolis  two  and  one  half  cents  per  gallon, 
in  cans  of  like  capacity,  and  complaint  having 
beeo  made  that  such  rates  and  charges  arc  un- 
equal and  unreaBonablc,  and  thai  the  services 
performed  by  you  in  such  transportation  are 
not  reasonably  worth  the  said  sums  charged 
therefor;  and  this  Commission  baviog  there- 
upon, pursuant  to  the  provisions  of  section  |43fl] 
eight  of  an  Act  entitled  'An  Act  to  Regulate 
Common  Carriers,  and  Creating  the  Railroad 
and  Warehouse  Commission  of  the  State  of 
Minnesota,  and  Defining  the  Duties  of  Suoh 
Commission  in  Relation  to  Common  Carriers.' 
approved  March  7,  1887,  examined  the  causa 
and  reasonableness  or  said  complaint,  and  find- 
ing, pursuant  to  subdivision  (e)  of  said  section, 
that  your  said  tariff  of  rates,  so  far  as  apper- 
tains to  the  transporlittion  of  milk  to  tht  Citiea 
of  St.  Paul  and  Minneapolis  from  the  other 

{>laces  above  named,  and  insomuch  as  said  tar- 
ff  provides  for  or  requires  the  charging  orcol- 


thorlzcd  to  charirc  leis,  for  lonirer  than  for  shorter 
di.itancM.  for  the  tmnsportntion  of  poK^enKers  or 
pruperry:  and  the  Commission  may  from  time  to 
time  prescribe  the  extent  to  whicb  suoh  designated 
common  currier  may  be  relieved  from  the  opera- 
tion of  tills  Rection  of  thiR  Act. 

Sac.  7.  lai  That  it  sball  be  unlawful  for  anv  com- 
mon carrier,  subject  to  the  provisions  of  this  Act. 
to  chnrgo  or  receive  any  greater  comtwiisitton,  per 
ton  per  mtie.  for  the  contemporaneous  triiosporta- 
tlon  of  the  same  class  of  freight  for  a  longer  than 
for  a  shorter  distance  over  the  some  line,  to  the 
aame  general  direction,  or  from  the  same  original 

Eoint  of  departure,  or  to  the  same  point  of  arrival; 
ut  thi*  Bhnll  not  be  construed  as  authorizing  anr 
common  carrier,  subject  to  the  provlsionaoT  this 
Act.  to  charge  as  high  a  rate  per  ton  per  mile  for 
ft  lonKer  as  U)t  a  shorter  distance. 

(A)  Whenever  any  railway  company  doing  busi* 
ness  In  this  Btaia  shall  Im  unable,  from  any  reasona- 
ble cause,  to  furnish  can  at  any  railway  et«tion  or 
aide  track,  in  aoctirdnnoe  with  the  demanda  made 
by  all  persons  demanding  can  at  such  stations  or 
Fide  tracks  for  the  shipment  of  grain  or  other 
freiRbt,  such  ears  as  are  furnished  shall  be  divided 
OH  equally  as  mar  be  among  the  applicants  until 
each  shipper  shall  have  received  at  least  one  car, 
when  the  balance  shall  be  divided  ratably  in  pro- 
portion to  the  amount  of  daily  receipts  of  grain,  or 
other  freight,  to  each  shipper,  or  to  the  amount  ot 
grain  offered  atf>ucb  station  on  side  tracks. 

•e)  Tberashflilin  no  oasebemoretbanonetenni- 
iial  Charge  for  switchlnir  or  transferring  any  oar, 
whether  the  same  is  loaded  or  empty,  within  the 
limits  of  any  one  city  or  town.  If  it  Is  necessary 
that  any  car  pons  over  the  tracks  of  more  than  '>ne 
company,  within  such  city  or  town  limits,  la  ottier 
to  reach  its  final  destitiatlon,  or  to  be  returned 
therefrom  to  tta  owner  or  owners,  thentbe  compa- 
ny flnt  switching  or  transferring  such  car  Shu  II  he 
entlttoil  to  receive  the  entire  charge  to  be  made 
therefor  and  shall  be  liable  to  the  company  or  com- 
panies doing  the  Hubscouent  switchlntf  or  transfer- 
ring theieof  for  its  or  their  reasonable  and  euulta- 
tale  share  of  the  compensation  reoeivod;  and  if  ^e 
eompaiilea  ao  Jointly  interested  therein  cannot 
agrea  upon  the  abare  thereof  which  eaoh  Is  eotltipd 
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to  receive,  the  same  ahall  be  determined  by  the 
Board  of  Aailroad  and  Warehouse  Ommlssioner?. 
whose  decision  thereon  shall  t>e  final  and  conclu- 
sive upon  all  parties  interested,  and  the  mid  Boant 
are  authorized  to  establish  such  rules,  re^'ulatioo* 
in  that  bfliaif  as  to  them  raayseem  Just  and  reasoD- 
abio  and  not  In  conflict  wiib  this  Act. 

Sac.  8.  in)  That  every  common  carrier,  subject 
to  the  provisions  of  this  Act,  ehall,  within  sixty  (00^ 
daysHitor  this  Act  shall  tuke  olfect,  print  and  th'-re- 
atterkecp  for  public  inspection,  schedules  ahnwtng 
the  classification,  rates,  fares  and  charges  for  the 
transportation  of  passengers  and  property  of  all 
Unds  and  classes  which  such  common  carrier  has 
established,  and  which  are  In  force  at  the  time, 
upon  tta  railroad,  as  defined  by  the  flrat  (1st)  section 
ottfalaAct.  This  schedule  pnntod  as  aforesaid  bf 
suoh  common  carrier  shall  plainly  state  t!ie  place* 
upon  Its  railroad  between  which  proper^  and  paa- 
aefurers  will  be  carried,  and  shall  oontain  **clasiift> 
cation  of  freUrht"  In  fOroe  npon  each  the  lines  of 
suoh  railroad,  a  distance  tar;  IT,  and  a  table  of  Inten- 
station  distances,  and  shall  also  state  separately  tha 
terminal  charges,  and  any  rules  or  regulatlona 
which  In  any  wise  change,  affector  determine  any 
part  of  the  aggregate  of  suohaforesaid  rates,  forea 
andoharges.  Buobschcdutes  shall  be  plainly  print- 
ed In  larve  type,  and  copies,  for  the  use  of  the  piib> 
He,  shall  be  Kept  In  overy  depot  or  station  npon  aar 
suoh  railroad,  in  sunk  pincee  and  in  auob  form  that 
they  can  be  conveuientlv  inspected. 

(t»  No  change  of  classltloation  shall  be  mode  and 
DO  change  shall  be  mode  lo  the  rates,  fares  and 
charges,  which  have  been  established  and  pal>- 
Ushed  as  aforesaid,  by  any  common  carrier.  In  com- 
plianoe  with  the  requirements  of  tfais  section,  ex- 
cept after  ten  (10)  days'  public  notioe.  which  notloa 
shall  plainly  state  the  changes  proposed  to  be  made 
in  the  schedules  then  In  force,  and  the  time  when 
the  chaoRed  aohedules  will  go  Into  elfect.  and  the 
proposed  changes  will  be  shown  by  printing  new 
schedules,  or  shall  be  plainly  Indicated  upon  the 
schedules  In  force  at  toe  time  and  kept  for  public 
Inspection. 

(ci  And  when  any  common  carrier  sbaH  have  es- 
tablished and  published  ita  olaesifloatloDS,  rates, 
fares  and  obazges  In  oomplianoe  with  the  pro  vislona 
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lection  of  ft  greater  coinpenuttoii  thu  two  RDd 
one  balf  cents  per  gallon,  is  onreaaonable  and 
•zcessire:  Tfaerefote  laid  CommisBion  recom- 
mends and  directs  that  yea,  the  aaid  Chicago, 
Milwaukee  &  Be  Paul  Railway  Company,  ahall 
ilter  and  chsDn  yoor  aatd  achedula  Dy  the 
edoptfon  Md  nintituticni  of  •  rate  noi  to  ex- 
ceed two  and  one  balf  cents  per  fraJlon  for  the 
■ervices  aforesaid  from  the  Cities  of  Owatonna 
andFaribault.oreitheTof  them,  to  said  Bt  Paul 
andMiDoeBpolis.  TheCommlasion,  ssatpres- 
ent  adviaed,  approves  of  the  custom  and  ar- 
nngement  which,  it  Is  informed,  has  been 
•dopted  and  it  now  Id  use  by  the  Minnesota  ± 
Northwestern  R  R.  Co..  of  colleciingtwo  and 
one  half  cents  per  gallon  on  all  milk  transport- 
ed by  it,  regardless  of  distance;  but  this  ez- 
prcsi^oD  of  opinion  Is  no  part  oi  the  decidon, 
notice  or  order  in  ibis  case." 

This  report  was  entered  of  record,  and  a  copy 
furofshed  to  the  Boards  of  Trade  Union,  and  a 
copy  was  also  delivered,  on  the  4tb  of  August, 
1867,  to  the  Company,  with  a  notice  to  it  to 
desifrt  from  chargiogor  receiving  such  unequal 
end  unreasonalile  rates  for  such  services.  The 
Commission  thus  informed  the  Company  in 
writing  in  what  respect  such  taiift  of  rates  and 
charg^  was  unequal  and  unreasonable,  and 
recommended  to  it  in  writing  wbnt  tariff  should 
be  substituted  therefor,  to  wit.  the  tarift  so 
found  equal  and  reasonable  by  the  Commission. 

The  Company  neglected  and  refused,  for 
more  than  ten  uays  after  such  notice,  to  sub- 
stitute or  adopt  such  tariff  of  charges  as  was 
reooramendcd  by  the  Commission.  The  latter 
thereupon  published  the  tariff  of  charges  whkdi 


It  had  declared  to  be  equal  and  reasonable,  and 
caused  it  to  be  posted  at  the  station  of  Uie 
Company  In  Faribault  on  the  14th  of  October. 
1887.  and  at  all  the  regular  stations  on  the  line 
of  the  Company  in  Minnesota  prior  to  Novem- 
ber IS,  1687,  and  in  nil  things  compiled  with 
the  Statute. 

The  tariff  so  made,  published  and  posted 
was  dated  October  18,  1887,  and  was  headed: 
"  Chicago,  Milwaukee  and  St.  Paul  Railway 
Company.  (Iowa  and  Mhincsota  Division.) 
Freight  Tariff  on  Milk  from  Owatonna  and 
Faribault  to  St.  Paul  and  Minneapolis,  taking 
effect  October  15,  1887;"  and  prescribed  a 
charge  at  H  cents  per  gallon  in  ten-gallon  cans 
from  either  the  Owatonna  Station  or  the  Vui' 
bault  Station  to  either  St.  Paul  or  Minneapolis, 
to  be  the  legal,  equal  and  reasonable  maximum 
charge  and  compensation  for  such  service,  and 
declared  that  the  same  was  in  force  and  effect 
in  lieu  and  place  of  the  charges  and  compensa- 
tion theretofore  demanded  aira  reoeiTed  ttwrefor 
by  the  Companv. 

On  the  6th  of  December,  1887.  the  Commis- 
sion, by  the  attorney-general  of  the  State,  made 
an  application  to  the  Supreme  Court  of  the 
State  for  a  writ  of  mandamus  to  compel  the 
Company  to  comply  with  the  recommendation 
made  to  It  by  the  Oommlnion,  to  change  its 
tariff  of  rates  on  milk  from  OwntMina  and 
Faribault  to  St.  Paul  and  Minneapolis,  and  to 
adopt  the  rates  declared  by  the  Commission  to 
be  equal  and  reasonaUe.  The  application  set 
forth  the  proceedings  hereinbefore  detailed; 
that  the  Company  had  refused  to  carry  out  the 
TecommendationsoinRde.  published  and  posted 


of  this  section.  It  ahnll  b«  unlawful  for  sucb  oom- 
mon  carrier  to  charge,  demand,  collect  or  receive 
from  any  pcrmn  or  persons  a  snAter  or  less  oom* 
peosatton  for  the  transportation  of  passenKcra  or 
propertj  or  for  any  servtoe  in  oonnection  there- 
with, than  is  specfttcd  in  such  publlshedscbeduleof 
claasinGatioDB,  rates,  fares  and  charges  as  may  at  the 
thne  t>e  In  force. 

(dJ  Every  oommon  carrier,  subject  to  the  provls- 
loos  of  this  Act.  shall  file  with  the  Commtsslon 
hereafter  provided  for  In  sectioD  t«a  aO)  of  this 
Act,  copies  of  Its  schedules  ot  olasslfloatioiu.  raten, 
fares  and  cbartcee  which  have  been  establtshed  and 
published  Id  oompllaooe  wltfa  the  requirements  of 
ttib  section,  and  shall  promptly  notify  said  Com- 
mtaaloD  of  all  chaoiree  proposed  to  be  made  In  the 
nme.  Every  [sucbjoommoD  carrier  shall  also  Ole 
with  aaid  Commission  copies  of  alt  oontmcta,  affree- 
meats  orarraDgementawttb  other  oommon  carriers 
In  relation  to  any  trafBo  affected  by  the  provlalona 
of  this  Act,  to  which  oontracta,  agreements  or  ar- 
rangements It  may  be  a  party.  And  In  oases  where 
paasengoa  or  frel^t  pass  over  lines  or  routes 
operated  br  more  than  one  conunon  carrier,  and 
toe  several  oommon  earrlen  operatinit  such  lines 
or  routes  establish  Joint  schedoleB  of  rates  or  larea, 
ot  obargee  or  claasiooations  for  suob  lines  or  routes, 
eopies  of  such  Joint  schedules  shall  abo.  In  like 
manner,  be  tiled  with  said  Oommtnion.  Buoh  Joint 
sohedulesof  rates,  fares,  charges  and  classiflcaUona, 
fcr  such  lines,  so  flled  aa  aforesaid,  shall  also  be 
made  putdio  by  sooh  oommon  cairlers  in  the  same 
manner  as  berelnlwfore  provided  tor  the  putdloa- 
Uon  of  tariffs  upon  its  own  lines. 

(s)  That  in  case  the  OommliBlonadiall  at  any  time 
find  that  any  part  of  the  tsrilBi  of  rates,  farea. 
eharges  or  dassifloatloos  so  tiled  and  published  as 
bereinbefure  provided,  are  In  auy  respect  unequal 
or  unreasonable,  it  shall  have  the  power  and  is  here- 
by authoriied  and  directed  to  compel  any  common 
onrrter  to  change  theaame  and  adopt  such  rate,  fure, 
charge  or  olassittcatlon  as  said  Oommisrion  shall 
declare  to  be  equal  and  reaaonabla.  To  whlofa  end 
the  Oommisslcni  sbail.  in  writing;  inftmn  sucb  oom- 
mon carrier.  In  what  respect  sueh  twUh  of  rates, 
tares.  (Oiaiies  or  olassiaeathMiBan  unequal  and  DB- 
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reasonable,  and  shall  recommend  what  tariffs  shall 
be  substituted  therefor. 

if)  In  case  snob  common  carrier  shall  neglect  or 
refuse  for  tea  aO)  days  after  suob  notice  to  substl* 
tute  such  tariff  of  rat«a,  farea,  charges  or  claaslfluf 
tlons,  or  to  adopt  the  same  as  recommendeil  by  the 
Commission.  It  shall  be  the  duty  of  said  Commission 
to  immediately  publiah  such  tariff  of  rates,  fares, 
charges  or  clsndfloations  us  they  bad  declared  to 
be  equal  and  reasonable,  and  cause  thesame  to  tw 
posted  at  all  the  reeruUu-  statloa^  on  the  line  of  such 
oommon  carrier  in  this  State,  and  thereafter  it  shall 
be  unlawful  for  such  oommon  carrier  to  charge  or 
maintain  a  higher  or  'lower  rate,  fare,  ohiirge  or 
classification  uian  that  so  fixed  and  published  by 
said  Commission. 

(0)  If  any  common  carrier,  subject  to  the  provl^ 
ions  of  thfaiAct,  shall  neglect  or  refuse  to  publish 
or  file  Its  Bcheduie  of  cla^lflcations.  ratea,  fares  or 
charges  or  any  part  thereof  as  provided  In  this  sec- 
tloo,  or  if  any  oommon  carrier  shall  refuse  or  neg> 
toot  to  carry  out  such  reoommendatJoa  made  and 
publlsbM  by  suob  Commlnlon,  such  common  car- 
rier shall  besubjeot  to  a  writ  of  mandamus,  to  be 
Issued  by  any  Judge  of  the  supreme  court,  or  of 
any  of  the  distrlot  courts  of  this  state  upon  applica- 
tkm  ot  the  Oommlsaion,  to  compel  compUanoe  with 
ttae  requirements  of  tUsseoUon  and  with  the  recom- 
mendation of  the  Oommlaslon,  and  ndlnre  to  com- 
ply with  the  requirements  of  Maid  writ  of  mandamus 
shall  be  piulsnable  as  and  for  contempL  and  the 
said  Commission,  as  eomplalDants.  mar  abo  apply 
toany  sucb  Judge  for  a  writ  of  tnjnnnlon  against 
such  oommon  oaiiler  from  leoeiving  or  tnuiqwrt- 
Ing  property  or  iiassfiiiiinis  wttUo  this  State  unttl 
such  oommon  oartfer  shall  have  complied  wtth  tte 
requlremeDtaof  thisseottOD  and  tbereoommenda- 
tlon  <d  said  OommMon;  and  tot  any  willful  violsk* 
tion  or  fallura  to  comply  wttb  suob  reqairemeotsor 
such  recommendation  trf  said  Oommtnion,  the 
court  may  award  sucb  ooels,  ftioludinfr  oounsel 
fees,  by  way  of  peoal^,  on  the  return  of  satd  writs 
and  after  due  deliberation  thereon,  as  n»y  bejust. 

Sac.  9.  la)  That  a  Commlssloo  is  hereby  created 
and  esia  bl  isbed.  to  be  known  as  the  "Ballroad  and 
War^use  Commission  of  the  State  of  MlnnesotA,** 
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by  the  CotninlsBioa :  that  It  cootlnued  to  charge 
8  ceotB  per  gallOQ  for  the  transportstioo  of  milk 
Id  ten-galloB  cana  from  Owatonna  and  Fari- 
bault to  St.  Paul  aod  HiDoeapolli;  that  said 
cbai^ge  waa  unequal,  unreasonable  and  excea- 
sive;  that  cents  per  gallon  tar  the  irao8p4»>- 
tation  by  it  of  milk  in  ten-gallon  cans  from 
Owatonna  and  Faribault  to  St.  Paul  and  Hin- 
neapolls  was  the  maximum  reasonable  charg% 
for  Uie  acTTice;  that  any  rale  therefor  in  excess 
of  H  cents  per  gallon  in  ten-gallon  cans  was 
unequal,  unreasonable  and  excesslTe;  that  8 
cents  per  gallon  in  ten-gallon  cans  vaa  a  higher 
rate  than  vas  cbarmtT  for  the  same  distances 
on  passenger  trains  by  any  express  company  or 
by  hny  otUur  railroad  company  in  Minnesota, 
engaged  in  transporting  milk  to  St.  Paul  or 
Minneapolis;  that  H  cents  per  gallon  In  ten- 
ealloo  cans  was  the  highest  rate  charged  for 
like  distances  on  passeo^^er  trains  by  any  such 
company;  that  the  milk  transported  by  the 
Company  to  St.  Paul  and  Minneapolis,  over  its 
Iowa  and  Minnesota  Division  (extending  from 
Caimar,  in  Iowa,  to  LeRoy,  in  Minnesota,  and 
from  LeRoy,  through  Owatonna  and  Faril»ult, 
to  St.  Paul  and  Hinneapolis),  large  quantities 
of  which  milk  were  shipped  from  Faribault, 
was  so  transported  by  the  Company  on  a  pas- 
■en^r  train  which  ran  daily  from  Owatonna 
to  St.  Paul  and  Minneapolis;  and  that  the  Com- 
pany, by  means  of  such  ezcesEive  charges,  sub- 
jected  toe  traffic  in  milk  at  Faribault  and  Owa- 
tonna to  undue  and  unreasonable  prejudice  and 
disadTSntage. 

Thereupon,  an  alteroatfve  writ  of  mandamus 
was  issued  by  the  conrt,  returnable  before  it 
on  the  1^  01  December,  1887. 


which  sfaall  be  coid  posed  of  three  |8)  commlMtoDereL 
whn  shall  be  Appointed  bj  the  governor,  by  ana 
with  the  advice  aod  cooseot  of  the  Senate. 

ff»  The  commlseiODerK  flrat  appointed  under  this 
Act  ahall  oontinue  la  ofllce  for  the  term  of  one  (I), 
two  (IS)  and  three  (3i  jean  respeotlvelr,  and  unUl 
their  BuooeasOTB  are  appointed  and  qualified,  begin- 
DiDB  with  the  flist  (iBt)  Hondas  of  January,  A.  D. 
IBSB;  the  term  of  eaoh  to  be  desiknated  by  the  ffov- 
«mor,  but  their  sucoeasors  shall  be  appointed  for  a 
term  of  three  <8)  years,  and  until  thnr  suooessora 
are  appointed  and  quallfled.  except  tbatany  person 
chosen  to  fill  a  vacanov  shall  be  appointed  omy  for 
the  unexpired  term  of  the  oommiasloner  whom  be 
■hall  succeed.  Any  oommiasloner  maybe  removed 
by  the  Kovemor  for  InelBclenoy,  neglect  of  duty  or 
malfeasance  In  office.  Bald  oomminloners  BhaU 
not  engage  In  any  other  buaineas,  vooatlon  or  em- 
ployment while  acting  as  such  oommisslonen.  No 
vacancy  la  the  Gommiselon  shall  impair  the  right 
of  the  remaining  oaromtasloners  t«  exercise  all  the 
powers  of  the  Commiaston. 

(«)  Vacancies  occasioned  by  removal,  reetiraatlon 
or  other  cause  abaU  be  flUed  by  the  governor  aa 
provided  in  case  of  orlgioal  appointments.  Not 
more  than  two  of  the  commlsNoners  appointed 
f  hall  be  memben  of  the  same  political  iMrty.  No 
peraon  in  theemploy  of  or  holding  any  official  rela- 
lion  to  aoy  common  carrier  aubjeot  to  the  provls- 
loos  of  thla  Act,oranylawof  this  State,  or  owning 
stocks  or  bonds,  or  other  property  thereof,  or  who 
Is  In  any  manoer  Intarestsa  therein,  sluul  «iter 
upon  the  duties  of  or  bold  such  office. 

Idi  The  decision  of  a  majority  of  the  Commlatlon 
■hall  be  considered  the  decision  of  the  Oommiseloo 
on  all  questions  arWag  for  Its  ooastderatloa.  Be- 
fore entering  upon  the  duties  of  bis  office  each 
coramlSBloner  shall  make  and  subecribe  and  file 
with  theeeoretary  of  state  an  affldavit  In  the  fol- 
lowing form:  "I  do  solemnly  swear  (or  aOtrm,  as 
the  case  mar  be)  that  I  will  support  the  Constitu- 
tion of  the  united  Statea  and  the  CoosUtuUon  of 
the  State  of  Iflnnewrta,  and  that  I  will  faithhiUy 
dlso^I*  my  duties  as  a  member  of  the  KaUroad 
and  Warahouse  OommtasioD  of  the  State  of  Htane- 
■Ota,  acoordtag  to  the  bert  of  my  ablUtr;  and  X 


On  the  28d  of  Decembo',  1887.  the  Oompanr 
flied  Its  return  to  the  altemiLUra  writ,  in  whiii 
It  set  up : 

(1)  Ttat  it  was  not  competent  for  file  1iegi» 
lature  of  Minnesota  to  delegate  to  a  Comcms- 
sioo  a  power  of  fiziog  rates  lor  transportation, 
aod  that  the  Act  of  March  7,  1887.  so  far  as  it 
attempted  to  confer  upon  the  Commission 
power  to  establish  rates  for  the  transportation 
of  freight  and  psssengen,  was  void  under  tba 
Constitution  of  the  State; 

(3)  That  the  Company,  as  the  owner  of  Ita 
railFoad.  franchises,  equipment  anu  appurie- 
nances,  and  entitled  to  ue possession  aod  bene- 
ficial use  thereof,  was  authoiized  to  establiah 
rates  for  the  tmnsportation  of  freight  and  pas* 
aengers,  subject  only  to  the  provision  that  such 
rates  should  be  fair  aod  rensonable;  that  the 
establishing  of  such  rates  by  the  State  against 
the  will  of  the  Company  wna  pro  tanto  a  taking 
of  its  property,  and  deprivioj^  it  thereof,  with- 
out due  process  of  law,  in  violntion  of  section 
1  of  article  14  of  the  Amendments  to  the  Cou- 
stitutioD  of  (he  United  Sintcs;  and  that  the 
mskingof  the  order  of  October  18,  1887,  waa 
pro  tanto  a  taking,  and  depriving  the  Com-  [***J 
pany,  of  its  property  without  diu  proeeai  of 
law,  in  violaticm  of  said  section  1,  and  Ihero- 
fore  void  and  of  no  effect; 

(8)  That  the  rate  of  8  cents  per  eallon  aa 
a  freight  for  carrying  milk  In  tco-cnlloo  cans 
on  passenger  trains  from  Owatonna  and  Fari- 
bault  respectively  to  St.  Paul  and  Minneapolis 
wasareasonable.fairand  just  rate;  that  the  rata 
of  S^centsper  gallon,  in  ten-gallon  cans,  so  fixed 
and  established  t>y  the  Commission,  was  not  a 
reasonable,  fair  or  just  compensaUon  to  tlio 


further  declare  that  I  am  not  In  the  employ  of,  or 
holding  nny  offlclal  relation  to,  any  common  carrier 
within  thlsState;  noram  Iln  any  manner  interested 
in  any  stock.  tKatdsorotherproperty  of  such  com* 
mon  carrier.*' 

(e)  Bach  oommlsBioner  so  appointed  and  quail* 
fled  shall  enter  into  bonds  [to]  ui  the  State  of  Mln- 
neeota.  to  be  approved  bythe  governor.  In  the  sum 
of  twenty  thousand  00,000)  doHars,  oonaltloned  for 
theftilthtulperronnanceof  his  dutraaa  member 
of  such  CommlSBlon,  which  trnnd  sluul  be  filed  with 
the  secretary  of  state. 

(/)  The  Commission  shall  oonduot  its  proceedings 
In  such  a  manner  as  will  best  ooaduoe  to  the  proper 
dispatch  of  bustaeesand  to  the  ends  ot  Justice.  A 
majority  of  the  commissioners  shall  constitute  a 
quorum  for  the  transaction  of  buslneas,  but  no  oom- 
mlssloner  shall  wirttcipate  in  any  hearlog  or  pro* 
needing  in  wblcn  he  has  any  peounlary  Interest. 
Bald  Commission  may  from  time  to  time  make  or 
amend  such  geoeral  rules  or  orders  as  may  be  requU 
site  for  the  order  and  regulation  of  proceedings 
before  It,  Including  forms  of  notioes  and  servica 
thereof,whlcbsballoonformas  nearly  as  maybe  to 
those  in  use  la  the  courts  of  this  State.  Any  party 
may  appear  before  said  Oominlssioo  and  be  neara 
In  peisoD  or  by  attorney.  Bvery  vote  and  official 
aotofthe  Commission  shall  be  entered  of  record 
and  its  prooeedingB  shall  be  public  upon  the  request 
of  either  party  Interested,  or  at  the  discretion  of 
the  Commtaslon.  Bald  Commlssloti  shall  have  an 
ofllolal  seal  which  shall  be  JudioliUly  noticed.  Any 
member  of  the  Commission  may  wimlolster  oaths 
and  alDrmaMons.  The  prinolpal  oIBoe  of  the  Com- 
mission shall  be  In  the  City  of  St.  Paul,  wbera  Ua 
general  session  shall  be  held. 

(0)  Whenever  the  oonvenlenoe  of  the  public  or 
of  the  parties  majL  be  promoted,  ur  delay  or  expen- 
ses prevented  thereby,  the  Commission  may  bold 
■peolalsessloiiB  in  any  part  of  tbe  State,  It  may,  by 
one  or  n)ore  of  the  commissioners,  prosecute  any 
Inquiry  necessary  to  its  duttea  la  anv  put  of  Um 
State,  Into  any  matteror  question  of  fact  pertalo- 
Ids  to  the  buslnessof  any  oonunon  oarrler  satdsoS 
to  Uie  i>rovislons  of  this  Aok. 

A)  nie  sttonier*«eiieial  <a  the  Btste  nf  Hlii. 
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Company  for  the  service  rendered;  and  that 
the  estnblinbtDg  of  such  rate  by  the  Commis- 
sioD,  against  the  will  of  the  Company,  was  pro 
tanto  a  taking  of  Its  property  witbniU  due  pro- 
cess of  law,  m  violation  of  said  section  1. 

The  case  came  on  for  hearine  upon  the  alter- 
native writ  and  the  return,  and  the  Company 
applied  for  a  reference  to  take  testimony  on  the 
Issue  raised  by  the  nllegationa  in  the  application 
for  the  writ  and  the  return  thereto,  as  to 
wbettier  the  rate  fixed  by  the  Commission  was 
reasonable,  fair  and  just.  The  court  denied 
the  application  for  a  reference,  and  rendered 
judgment  in  favor  of  the  relator  and  that  a 
perempiorv  writ  of  mandamus  issue.  An  ap- 
plication for  u  rcurgtiment  was  made  and  de- 
nied. The  terms  of  the  peremptory  writ  were 
directed  to  be,  that  the  Company  coaiply  with 
the  requirements  of  the  recommendation  and 
order  made  by  the  Commission  on  the  4th  of 
August,  1887.  and  change  its  tariff  of  rates  and 
charges  for  the  transportation  of  mflk  from 
Owatonna  and  Farib^iult  to  St.  Paul  and  Min- 
neapolis, and  subntiiute  therefor  the  tarilT 
recommended,  published  and  posted  by  the 
Commis'iion.  to  wit,  the  rate  of  2^  cents  per 
gallon  of  milk  in  ten-gnllon  cans  from  Owa- 
tonna and  Farilwult  to  St.  Paul  and  Minneap- 
olis, being  the  rates  published  by  the  Com- 
mission and  declared  to  be  equal  and  reasonable 
therefor.  Costs  were  also  adjudged  acrtiinst 
the  Company.  To  review  this  judgment,  the 
Company  has  brought  a  writ  of  error. 

The  opinion  of  the  supreme  court  Is  reported 
In  88  Minn.  881.  Id  it  the  court  to  the  first 
place  construed  the  Statute  on  the  question  as 
to  whether  the  court  itself  liad  jurisdiction  to 


entertain  the  prpcceding,  and  held  that  it  bad. 
Of  course,  we  cannot  review  this  decision. 

It  next  proceeded  to  consider  the  question  at 
to  the  nature  and  extent  of  the  powers  granted 
to  the  Commission'by  the  Statute  in  the  matter 
of  fixing  the  rates  of  charges.  On  that  subject 
it  said:  "It  seems  tons  that,  if  language  meant 
anything,  it  is  perTcctly  evident  ihat  the  ex* 
pressed  mtention  of  the  Legislature  is  that  the 
rates  recommended  and  published  by  the  Com- 
mission (assuming  that  tbey  have  proceeded  in 
the  manner  pointed  out  by  the  Act)  sUould 
not  simply  advisory,  nor  merely  prima  facie 
equal  and  reasonable,  but  final  and  conclusive 
as  to  what  are  lawful  or  e<iual  and  reasonabla 
charges;  that,  in  proceedings  to  compel  com- 
pliance with  the  rates  thus  published,  the  law 
nciiber  contemplates  nor  allows  any  issue  to  bo 
made  or  inquiry  had  as  to  their  equnlity  and 
reasonableness  in  fact.  Under  the  provisions 
of  the  Act,  the  rates  thus  published  ore  the 
only  ones  that  ore  lawful,  and  therefore,  io 
contemplation  of  law,  the  only  ones  that  are 
equal  and  reasonable;  and,  hence,  in  proceed- 
ings like  the  present,  there  is,  as  said  before^ 
no  fact  to  traverse,  except  the  violation  of  tha 
law  in  refusing  compliance  with  the  recom- 
mendations of  the  Commission.  Indeed,  the 
language  of  the  Act  is  so  plain  on  that  point 
that  ar^^umcnt  can  add  nothing  to  its  force." 

It  then  proceeded  to  examine  the  question  of 
the  validity  of  the  Act  under  the  Constitution 
of  Minnesota,  as  to  whether  the  Legislature 
was  authorized  to  confer  upon  the  Commission 
the  powers  given  to  the  hitter  hy  the  Statute. 
It  held  that,  at  the  Legislatnie  had  the  power 
itself  to  regulate  charges  by  railroads,  it  could 


[453] 


nesota  sboll  be  ex  ojflein  attorney  for  the  Commls- 
alon,  andehall  ^vc  them  siicb  couhmI  and  advice 
as  they  mnv  trom  time  to  time  require;  and  besbaJl 
livtitute  and  prosecute anv and  aU  suits  whlubsald 
HitilroiK)  and  VVarehuiiee  Commission  may  deem  it 
expedient  imd  proper  to  Institute,  and  be  shall  ren- 
tier U>  puch  Kallroiidiind  WHreliouseCommiaeionall 
couneel,  advice  and  assistance  ncceesory  to  carry 
out  tiie  provlaionsof  tbia  Act,  or  of  any  law  of  this 
BtaW,  Hccordln^  to  the  true  Intent  and  moantngr 
thereof.  It  snail  likewise  be  the  duty  uf  the 
county  attorney  of  any  county  In  which  suit  is 
Instituted  or  prcMiecated.  to  aid  la  the  prosecution  of 
themme  to  a  Qnal  issue  upon  the  request  of  such 
CommUelon.  Bald  Commlislon  are  berebv  author- 
lied,  when  the  facte  tn  any  given  case  shall  in  their 

{ud(rniont  warrant,  to  emplovauy  nudiillndditlonal 
QffHl  counsel  thatthcy  mart  nluk  proper,  expedient 
and  necesf^ary  lo  assist  the  attorney-fteneral  or  any 
county  attorney  Id  the  conduct  and  prosecution  of 
any  suit  tbey  may  detei-mine  to  brlnu;  under  the 
provisUios  of  this  Act.  or  of  any  law  of  ttala  State. 

8BC.10.  (a>  That  the  ComniUMloQ  hereby  created 
shall  have  authority  to  Inquire  into  the  maiiage- 
mcDt  of  the  buslnees  of  all  common  onrrlers,  subject 
to  the  provisions  of  this  Act,  and  shall  keep  itself 
Informed  as  to  the  munner  and  method  tn  which 
the  same  Is  conducted,  and  shall  have  the  rlybt  to 
obtain  from«ucb  tMimnion  carriers  full  and  com- 
plete information,  nnccssary  to  enable  the  Gom- 
mlsefou  to  perform  the  duties  and  carry  out  the 
objects  for  wlilch  It  was  orouted;  in  order  to  enable 
said  conimlssicncTs  efficiently  to  perform  tbelr 
duties  under  this  Act,  it  Is  horcoy  mude  their  duty 
to  cause  one  of  their  number  to  vSIt  the  various 
stations  on  the  Unea  of  each  railroad  as  often  as 
practicable,  after  glviiiff  twenty  (20)  days'  notice  of 
such  visit  and  the  time  ami  place  thereof  in  the 
local  newspapers,  and  at  least  once  In  twelve  flXt 
montlM  to  visit  each  county  in  the  State  In  whteh 
Is  or  shall  be  located  a  railroad  station  and  person- 
ally  Inquire  Into  the  maniiiremcnt  of  such  railroad 
business,  and  for  this  purifose  all  railroad  com- 
panies and  oommon  carrlei-s.  and  tbeir  officers  and 
emptoyes,  ore  required  to  old  and  furnish  each 
member  of  the  Railroad  and  Warehouse  Gommts- 
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slOD  with  reasonable  and  proper  facilities,  and  each 
or  all  of  the  membcre  of  said  Commission  shall  have 
the  nffht,  in  his  or  their  olBclnl  capacity,  to  pass  free 
on  any  railroad  tr.ilus  on  all  railroads  in  this  State, 
and  to  enter  and  remain  In  at  all  suitable  times, 
any  and  all  oars,  offices  or  depots,  or  upon  the  rail- 
roads of  any  raUroad  company.  In  this  State  in  the 
performance  of  official  duties;  and  wliuitever,  in  the 
judgmotitof  the  CommisHiun,  It  shall  appear  that 
any  oommon  carrier  fails  in  any  reapebt  or  par> 
tlculor  to  comply  with  the  laws  of  this  State,  or 
whenever,  in  their  JudKment,  any  repairs  are 
necessary  upon  its  rallniud,  or  any  addition  to  or 
change  of  Its  stations  or  station-houses  Is  necessary, 
or  any  cbanae  in  the  mode  of  opcmcinti  its  road  or 
oondiic ting  Its  business  is  reasonable  or  expedient 
In  order  to  promote  the  security,  convenience  and 
accommodation  of  the  public  said  Commission 
shall  inform  such  railroad  company,  by  a  notice 
thereof  fn  writlns.  to  be  served  as  a  summons  In 
clvl]  actions  is  required  to  be  served  by  the  statutes 
of  this  State  in  aciinns  against  corporations,  oerti- 
fled  by  the  Commls^len's  clerk  or  secret:iry,  and  if 
such  common  oariier  shall  neglect  or  refuse  to 
comply  with  such  ordw,  then  the  Commission  may* 
in  Its  discretion,  cause  suits  or  proceetUngs  to  be 
Instituted  to  enforce  its  orders  as  provided  in  tbia 
Act 

Ssa  11.  (at  mint  In  ease  any  common  carrier, 
subject  to  the  provisions  of  thn  Act,  shall  do,  ea  uso 
to  be  done  or  permit  to  be  done,  any  act  or  thlna  tn 
this  Act  prohibited  or  declared  to  be  unlawful,  or 
shall  omit  to  do  any  act,  matter  or  thing  In  this  Act 
required  to  be  done,  such  common  carrier  shall  be  li- 
able to  the  person  or  persons,  party  or  parties,  ln> 

^-ed  thereby  for  the  full  amount  of  damages  nus- 
ncd  in  oonBcquenoe  of  any  such  violation  of  the 
provlBlotis  of  this  Act,  together  with  a  reasonable 
counsel  or  attorney's  fee  to  beflzedby  the  court 
in  evory  case  of  recovery,  which  attorney's  fees 
shnll  be  taxed  and  colleoted  as  part  of  the  costs  in 
tlie  cuse. 

(b)  That  any  persnn  or  persons,  party  or  parties, 
elalming  u>  be  aamarrcd  by  the  action  or  non-action 
of  any  common  currier,  subject  to  the  proviaioasof 
this  Act,  may  either  muLe  coiuptuint  to  the  Cummin 
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delegate  to  a  CommtnioD  the  power  of  ftzing 
•ucb  cbargea,  and  could  make  the  judgment  or 
determlDatlon  of  the  Commissioa  aa  to  what 
were  reasonable  charges  final  and  conclusive. 

Tbp  Chicago,  Milwaukee  &  St.  Paul  Rail- 
way Company  is  a  corporation  organized  un- 
der the  laws  of  Wisconsin.  The  line  of  rail- 
road owned  and  operated  by  it  in  the  present 
case  extends  from  Calmer,  in  Iowa,  to  LeBoy, 
in  Minnesota,  and  from  LeBoy,  through  Owa- 
lonna  and  Faribnult,  to  St.  Paul  antT  Minne- 
apolis, the  line  from  Calmar  to  St.  Paul  and 
Minneapolis  I>eing  known  aa  the  "Iowa  and 
Itiinm-Bota  Division,"  and  being  wholly  in 
MioucsolB  from  the  point  where  it  crosses  the 
■talc  line  between  Iowa  and  Mioncsola.  It 
was  cnnstiucted  under  a  charter  gmoted  by  the 
Territory  of  Minnesota  to  the  HinneapoliB  & 
Cedar  Valley  Uailroad  Company,  by  an  Act 
approved  Klarch  1,  1856  (Laws  of  1»56,  chap. 
166,  p.  325),  to  construct  a  railroad  from  the 
Iowa  line,  at  or  near  the  crossing  of  said  line 
bv  the  Cedar  River,  through  the  valley  of  Siiait 
Uiver  to  Minneapolis.  Seclloo  9  of  that  Act 
provided  that  the  directors  of  the  corporation 
should  have  power  to  make  all  needful  rules, 
regulations  and  by-laws  U^ucbing  "the  rates  of 
ton  ntid  the  manner  of  collecting  the  SHme;" 
ond  HTlion  13,  that  the  com[mny  sbould  have 
poMcr  to  unite  its  railroad  with  any  other  rail- 
load  which  was  then,  or  thereafter  might  be, 
constructed  in  the  Territory  of  Minocsoia,  or 
adjoining  States  or  Territories,  and  should  have 
power  to  consolidate  its  stock  with  any  other 
company  or  companies. 

By  an  Act  passed  March  %  1657,  (Aap.  99 


(It  Stat.  195),  the  Congress  of  the  United  States 
made  a  grant  of  land  to  the  Territory  of  Min- 
nesota to  aid  in  constructing  certain  railroads. 
By  an  Act  of  the  Legialalure  of  the  TerrUoiy, 
approved  May  23,  1357  (Laws  of  1107,  extra 
session,  p.  20),  a  portion  of  such  grant  was 
conferrea  upon  the  Minneapolis  &  Cedar  Valley 
Railroad  Company.  Subsequently.  In  1860,  [4M] 
the  State  of  Minnesota,  by  proper  proceedings, 
became  the  owner  of  the  rights,  franchises  and 
property  of  Uiat  company.  By  an  Act  ap- 
proved March  10.  1862,  chap.  17  (Special  Laws 
of  1862.  p.  226).  the  State  incorporated  the 
MiDDcapoIis.  Faribault  &  Cedar  Valley  Rail- 
road Company,  and  conveyed  to  it  all  the 
franchisee  and  pronertv  of  the  Minneapolia  & 
Cedar  Valley  Railroad  Company  which  the 
Stale  hcd  so  acquired;  and  by  an  Act  approved 
February  1. 1804  (Special  Laws  of  1864,  p.  104), 
the  name  of  the  Minneapolis,  FaritHtutt  Jb 
C«1ar  Valley  Railroad  Company  was  changed 
to  that  of  the  Minnesota  Cen'ral  Railway  Com- 
pany. That  Compunv  constructed  the  rood 
from  Minneapolis  and  St.  Paul  to  LcKot,  in 
Minnesota;  and  the  road  from  LeBoy  to  Cal- 
mar, in  Iowa,  and  thence  to  McGregor,  in  tlie 
latter  State,  was  consolidated  with  it.  In 
August,  1867,  tlte  entire  road  from  McGregor, 
by  way  of  Calmar,  LeRoy,  Austin,  Owatoona 
and  Faribault,  to  St.  Paul  and  Minneapolis, 
was  conveyed  to  the  Chicago,  Milwaukee  &  St. 
Paul  Railway  Company,  which  succeeded  to 
all  the  franehiscs  so  granted  to  the  Minneapolis 
&  Cedar  Valley  Railroad  Company. 

It  is  contended  for  the  RaUway  Company 
that  the  Sute  of  Minnesota  Is  bound  by  (be 


Bton,  asherolnafter  provided  for,  or  mar  brlag  suit 
In  hill  or  their  own  bclialf  for  the  reeovory  of  the 
dumii^cs  for  which  such  common  currier  mav  be  li- 
able under  ttie  provisions  of  tiiia  Act,  f  o  any  district 
coiirtuf  tbisKtateoI  com|H.-;cut  Jurinlititiou;  but 
sucb  person  or  persun*  shull  not  nave  the  rlftbt  to 
pursue  both  of  satd  rcmedlos  at  the  mme  time. 

le)  In  any  action  broiurht  for  the  recovery  of 
dauinKea  the  oourtlMfore  which  the  same  Bbau  be 
peiKlliifr  mny  compel  any  ditector,  officer,  receiver, 
triuitec  or  agent  of  any  oorporutlon  or  com|Kiny, 
deleiidaiit  in  euch  suit,  to  attend,  appear  a,id  testify 
In  such  case,  and  may  com[>el  the  production  <n 
the  books  and  papers  of  such  corpomtlon  or  com- 
pany, party  to  any  such  suit;  the  claim  that  any 
snob  teaUroony  or  evidence  may  tend  to  criminate 
tbe  i«rton  slvlng  such  evidence  shidl  not  excuse 
such  witness  from  testifying,  but  sucb  evidence 
afaali  not  be  used  airninst  such  person  on  the  tarial 
of  any  criminal  proceeding. 

Sec.  12.  That  any  oommuo  oaniMv  subJeot  to  tlie 
provisions  of  this  Aet,  or  wtMoever  such  comraon 
carrier  la  a  ecrporation,  any  director  or  officer 
thereof,  or  any  receiver,  trustee,  lemce.  agent  or 
person  acUog  for,  or  employed  by.  such  corpora- 
tion, who,  alone  or  wltii  any  other  oorDoratlon, 
eomfany,  person  or  party,  shall  wHlfuUy  do  ur 
cause  to  be  done,  or  shall  willfully  suffer  or  permit 
to  l)e  (lone,  any  act.  mutter  or  thing  in  this  Act 
pnihlbitod  or  declan;d  to  be  unlairf ul,  orwho  shall 
eid  ur  alx^t  therein,  or  shall  willfully  omit  or  fall  to 
do  itnv  act,  matter  or  thing  in  this  Act  required  to 
be  done,  or  shall  cause  or  willingly  suffer  or  [K^rmit 
any  act,  matter  or  thing  so  directed  or  required  by 
tbu  Act  to  be  done  not  to  be  so  done,  or  shall  aid 
and  abettherelnanysucbomissiun.oranall  be  guilty 
of  any  willful  inlractlon  ot  this  Act,  or  shnU  aid  or 
abet  therein,  shall  be  deemed  guilty  of  a  violation 
Of  tbe  provlsiona  of  this  Act  and  shall,  upon  con- 
Tietion  thereof  In  any  district  court  of  the  State 
witbiD  the  Jurlsdtctloo  of  which  auob  offense  was 
eommitted,  be  subjent  to  a  penalty  of  not  less  than 
two  thousand  live  hundred  0i,5OO)  dollars  or  more 
than  live  thousand  0,(300)  for  Uie  flrat  offense,  and 
not  less  than  five  tbouaand  (5.00Q  dollars  or  more 
than  teii.tbouasnd  aOUMO)  doUats  for  each  subs^ 
qnent 
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Sxo.  13.  (a)  That  any  person,  firm,  corporation  or 
asaoclution,  or  ainy  mercantile,  ugrioultuial  or  man- 
ufacturing society,  or  any  body  politic  or  munici- 
pal orgfiiiizuuon,  complaining  of  anything  done  or 
omitted  to  be  done  by  any  common  carrier  subject 
to  tbe  provisions  of  this  Aat,  In  contra vcotion  of 
tho  provislnns  thereof,  may  apply  to  Kid  Commie- 
sion  by  petltioD,  which  ahall  brimy  state  tbe  facta. 

Woereupon  a  statement  ot  uw  ehargea  tbaa 
made  shall  be  forwarded  by  the  Oomnussion  to 
sucb  common  carrier,  who  nail  be  called  upon  to 
satisfy  the  complaint,  or  to  answer  the  same  In 
writing  within  a  reasonatde  time,  to  be  spccihed  by 
tbe  Commtasion.  If  sucb  common  earner,  witbio 
the  time  specHled,  aball  make  reparation  tot  tbe 
InJiuT  alleged  to  have  been  done,  said  carrier  shall 
be  relieved  of  liability  to  tbe  cumplalnaot  only,  for 
the  particular  violation  of  law  thus  complamed  of. 
If  such  carrier  shall  not  satisfy  the  complaint  wltb- 
In  the  time  speeltled,  or  there  shall  appear  to  be 
any  reasonable  ground  for  investigatlDg  said  oom- 
plaliit,  it  shall  be  the  duty  of  the  Commission  sum- 
marily to  Investigate  the  matter  complained  of,  in 
such  manner  ana  by  such  means  as  it  shall  deem 
proper.  No  complaint  shall  at  any  time  be  dis- 
missed because  of  absence  of  direct  oamagea  to  this 
Cnm  plalnant.  And  for  tbe  purpoaea  of  this  Act  tbe 
Commission  shall  have  power  to  require  tbe  attend- 
ance of  witnesses  and  tbe  production  of  all  books, 
papers,  oontracis,  agreements  and  documents  re- 
laung  to  any  matter  under  Investigation,  and,  to 
that  end.  mny  Invoke  the  aid  of  any  ot  tbe  court* 
ot  this  State,  In  requiring  the  attendance  of  wit- 
nesses and  tbe  production  of  books,  papers  and 
documents,  under  the  provlsiona  of  tlils  Act. 

(e)  Any  of  toe  district  courts  of  this  State,  within 
the  Jurisdiction  of  which  Biichlnqulrr  Is  carried  oo. 
shall.  In  case  of  contumacy  or  refusal  to  obey  a 
subpena  Inued  by  the  commissioners  to  any  com- 
mon carrier  subject  to  tbe  provisions  of  this  Act. 
or,  when  such  common  earner  Is  a  corporation.  Ui 
an  officer  or  agent  thereof,  or  tot  any  person  cou- 
nected  therewith,  if  proceedings;  are  Instituted  in 
the  name  of  sucb  Commission  as  plaintltls,  issue  an 
or^r  requiring  auob  common  carrier,  offloer  or 
agent,  or  person,  to  show  cause  why  snch  oontu- 
ptioy  9r  refusal  should  out  be  pimlsMd  ss  and  for 
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contract  made  br  tbe  Terrltoir  in  the  charter 

Einted  to  the  Misneapolis  &  Cedar  Valley 
Ilroad  Compaoy;  that  a  contract  existed 
that  the  Company  should  have  the  power  of 
regulating  its  rates  of  toll;  that  any  legislation 
by  Uie  Stale  infringing  upon  thai  right  impairs 
the  oblignilon  of  the  contract;  that  there  was 
BO  provision  in  the  charter  or  Id  any  general 
statute  reserving  to  the  Territory  or  to  the 
Slate  tbe  rifrht  to  alter  or  amend  the  charter; 
and  that  no  i^ubnequent  legislation  of  tbe  Ter- 
ritory or  of  the  State  could  deprive  the  direc- 
tors of  the  Company  of  the  power  to  fix  its 
rates  of  toll,  subject  only  to  the  general  pro- 
vision of  law  that  anch  rates  shouu  be  reason- 
able. 

But  we  are  of  opinion  that  the  general  lan- 
guage of  the  ninth  section  of  the  cimrter  of  the 
Minneapolis  &  Cedar  Valley  Railroad  Company 
cannot  be  held  to  constitute  an  irrepealable 
contract  with  that  company  that  it  should  have 
the  right  for  all  future  time  to  prescribe  its 
rates  of  toll,  free  from  all  control  by  the  Legis- 
lature of  tbe  State. 

It  was  held  by  this  court  In  Penjufflrania  R. 
Co.  V.  Miller,  182  U.  S.  75  [83:  267],  in  accord- 
ance with  a  long  course  of  decisions  Ixith  in 
the  state  courts  and  in  this  court,  that  a  rail- 
road corporation  takes  its  charter,  containing 
a  kindred  provision  with  that  in  question,  sub- 
ject to  the  general  law  ot  tbe  Slate,  and  to  such 
changes  OS  may  be  made  in  such  general  law,  and 
aubj«t  to  future  constitutional  provisions  and 
future  general  legislation,  in  the  absence  of  any 

erior  contract  with  it  exempting  it  from  lia- 
ility  to  such  future  general  legislation  in  re* 


spect  of  the  subject  matter  involved ;  and  that 
exemption  from  future  general  legislation, 
either  by  a  constitutional  provision  or  by  an 
Act  of  the  legislature,  cannot  be  admitted  to 
exist  unless  it  is  fciren  expressly  or  unless  it 
follows  by  an  implication  equally  clear  with 
express  words. 

There  is  nothing  in  the  mere  grant  of  power, 
by  section  9  of  the  charter,  to  the  directors  of 
the  company,  to  make  needful  rules  and  regu- 
lations touching  tbe  rates  of  toll  aod  the  man- 
ner of  collectiog  tbe  same,  which  can  be  prop- 
erly interpreted  as  autborizing  ua  to  hold  that 
tbe  State  parted  with  its  general  authority  itself 
to  regulate,  at  any  time  in  the  future  when  it 
might  see  fit  to  do  so,  the  rales  of  toll  to  he  col- 
lected by  the  company. 

In  Stone  v.  Farmert  L.  AT.  Co.,  116  U.  8. 
807,  835  [20:  636,  642],  the  whole  subject  is 
fully  considered,  the  authorities  are  cited,  and 
tbe  conclusion  is  arrived  at  that  the  right  of  a 
mate  reasonably  to  limit  the  amount  of  charges 
by  a  railroad  company  for  ibe  transportation  of 
persons  and  property  within  its  jurisdiction 
cannot  be  granteo  away  by  its  Legislature  un- 
less by  words  of  positive  grant  or  words  equiv- 
alent in  law;  and  that  a  siatule  which  ^niuis 
to  a  railroad  company  tbe  right  "from  time  to 
time  to  fix,  regulate  and  receive  the  tolls  and 
charges  by  them  to  be  received  for  transporta- 
tion.*' does  not  deprive  tbe  State  of  its  i>ower, 
within  tbe  limits  of  its  general  authority,  as 
controlled  by  the  Constitution  of  the  United 
States,  to  act  upon  the  reasonableness  of  the 
tolls  and  charges  so  fixed  and  regulated.  But, 
after  reaching  this  conclusion,  the  court  aaid 


oont«mpt:  and  If  upon  the  hearing  the  court  flnds 
that  the  inquirv  la  withlo  tbe  Jurisdiction  of  ttie 
Commlsolon,  and  that  such  contumacy  or  refusal  Is 
willful  and  tbesanw  is  persisted  In,  sucb  contucnacr 
or  refusal  shall  be  punished  as  thouirh  the  same  baa 
taken  nlaoe  In  an  ai-tlon  pending  in  the  district 
court  tor  any  judicial  district  In  this  Slate.  The 
claun  tlMtanyiuchtestimo»7»revldence  mar  tend 
to  crirolnats  tbe  person  ffl>  iag  such  evidence  BbnU 
not  excuse  sucb  witness  from  testifying;  but  such 
evidence  or  testimony  sboll  not  be  used  against  such 
persons  on  the  trial  of  any  otimlnal  proceeding. 

Sec.  14.  (a)  WtaeDever  an  Inveetiirtillon  BhaO  be 
made  by  said  Ootntniasion,  It  Aall  be  Its  duty  to 
make  a  report  In  writing  In  respect  thereto,  which 
shall  Include  the  flndlnga  of  fact  upon  wblcb  tbe 
oonclusions  of  tbe  Commlnlon  are  based,  toother 
with  Its  recommendation  as  to  what  reparation,  If 
any,  should  bo  made  by  tbe  common  carrier  to 

Erty  or  parties  who  may  be  found  to  have  been 
ured;  and  such flndingssomadesball  thereafter. 
In  all  Judicial  proceedings,  be  deemed  prima  facie 
evidence  as  to  each  and  every  fact  found.  All  re- 
ports of  investigations  made  by  tbe  OotornlseJoD 
•boll  be  entered  of  reoord,  and  a  copy  thereof  shall 
be  furnished  to  the  party  who  may  have  com- 

Clned,  and  to  any  oommon  carrier  that  may  have 
n  complained  of,  and  the  reoord  thereof  shall  be 
puMic. 

( b)  If  In  any  case  in  wblob  an  Investigation  shall 
be  made  by  said  Commission  it  shall  be  made  to  ap- 
pear to  the  satisfaction  of  the  Oommlsslon,  either 
by  tmtimony  of  witnesses  or  other  evidence,  that 
anything  has  t>een  done  or  omitted  to  be  dnpe  by 
any  oommon  carrier.  In  violation  of  tbe  provisions 
of  this  Act  or  of  any  law  oognitable  by  said  Com- 
mlnloD,  or  that  any  njury  or  damages  tias  been 
sustained  by  tbe  party  or  parties  complaining,  or 
by  dtber  partleis  aggrieved  in  oonsequenoe  of  any 
sucb  vlolstlou.  It  shall  be  tlie  duty  of  tbe  Commis- 
sion to  forthwith  cause  a  oopy  of  Its  report  In  re- 
spect thereto  to  be  delivered  to  such  common  ear- 
ner, together  with  a  uotloe  to  said  common  carrier 
to  cease  and  desist  from  suoh  violation  and  to  make 
reparation  for  the  tnjury  eo  toond  to  have  been 
AuML  wltUn  a  bcM  but  raaaonaua  ttaas^  to  be 
etfled  by  tbe  Oommliston;  a^d  11  irttt&tha 

U4  U.  8. 


specified  It  shall  be  made  to  appear  to  tbe  Coramla- 
aion  that  such  common  carrier  has  ceased  from 
such  violation  of  law,  and  has  made  reparation  for 
the  Injury  found  to  have  I>een  done.  In  compllanoe 
with  the  report  and  notice  of  the  Oommlssion.  or  to 
tbe  satisfactloo  of  tbe  party  complalnlnir,  a  state- 
ment to  that  elfeot  Bball  be  entered  uf  record  tnr 
the  Commissloa,  and  tho  said  common  carrier  shaU 
thereupon  he  relieved  from  further  liability  or  peo- 
alty  for  such  particular  violation  of  hiw. 

(cl  But  if  said  common  carrier  shall  np^lcct  or 
refuse,  within  tbe  time  spedfled,  to  desist  from 
such  violation  of  law,  and  make  reparation  Tor  the 
injury  done  in  oompliunce  with  the  report  and  no- 
tice of  the  Commission  as  aforesaid,  tt  shall  be  tbe 
duty  of  tbe  Commission  to  forthwith  certify  tbe 
fact  of  such  neglect  or  refusal,  aod  forward  a  copy 
of  ItA  report  and  sucb  certificate  to  tbe  att^rney- 

Eeneral  of  the  State  for  redress  and  punigLmcnt  as 
ereinaf  ter  provided. 

Sao.  15-  (a)  Tbatltshallbetbedutyof  theattor- 
oey 'general  to  whom  said  Commission  may  forward 
Its  report  and  certlScete.  as  provided  in  the  next 

f receding  seutlon  of  this  Act.  when  it  shall  appear 
rom  sucn  report  that  any  injury  or  damages  lias 
been  sustained  by  any  party  or  parties  by  rv&atyn  of 
such  violation  of  law  by  sucb  oommon  carrier,  to 
forthwith  cause  suft  to  be  tnought  In  the  district 
court  in  tlie  Judicial  dtstrlot  wherein  such  violation 
ooourred.  on  behalf  and  in  the  name  of  the  person 
or  persons  Injured,  against  sucb  common  carrier, 
for  the  recovery  of  damapes  tor  suoh  injury  as  may 
have  been  sustained  by  tbe  injured  party,  and  the 
coat  aod  expenses  of  such  prosecution  shall  be  paid 
out  of  the  appropriation  hereinafter  provided 
tor  the  usee  and  purposes  of  this  Aot, 

( b)  And  the  sold  oourt  shall  have  power  to  bear 
and  determine  tbe  matter  on  sucb  abort  nottoe  to 
tbe  oommon  carrier  complained  of  as  tbe  oourt 
shall  deem  reasonable;  and  sucb  notice  shall  be 
served  on  suoh  oommon  carrier,  his  or  Its  officers, 
agents  or  servants,  in  suoh  manner  as  the  court 
shall  direct:  and  said  court  shall  proceed  to  bear 
and  determine  the  matter  speedily.and  without  tbe 
formal  pleading  and  prooeedlngB  appUoable  to  or- 
dinary suita  In  equttr,  buttaaaabmaaneraatodo 
Joatloe  In  tbe  premMsa;  and  to  tMs  sad  such  oourt 
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(p.  881  [SIO  ):  "From  what  has  thus  been  a&ld, 
it  If  not  to  be  interred  that  tbis  power  of  Hmit- 
r4sai    atioD  or  regulation  is  itself  without  limit.  Thii 
^  power  to  regulate  is  not  a  power  to  destroy, 

and  limitation  is  not  (be  equivalent  of  confisca- 
tion. Under  pretense  of  regulating  fares  and 
freights,  tbe  State  cannot  require  a  railroad 
corporation  to  carry  persons  or  property  with- 
out reward;  neither  can  it  do  that  which  in 
law  amounts  to  a  taking  of  private  property  for 
public  use  without  just  compenaatlon,  or  with- 
out due  process  of  law," 

There  being,  therefore,  no  contract  or  char- 
tered right  in  the  Railroad  Company  which  can 
prevent  the  Legislature  from  regulating  in  some 
form  the  charges  of  tbe  Company  for  transpor- 
tation, tbe  question  is  whether  the  form  adopt- 
ed in  the  present  case  Is  valid. 

The  construction  put  upon  the  Statute  by  the 
Supreme  Court  of  Minni'sota  must  tie  accepted 
by  this  court,  for  the  purposes  of  the  present 
case,  ai  conclusive  and  not  to  be  re  examined 
here  aa  to  its  propriety  or  accuracy.  The  su- 
preme  court  authoritatively  declares  that  it  is 
tbe  expressed  iDtention  of  the  Legisltiture  of 
Minnesota,  by  the  Statute,  that  the  rates  recom- 
mended and  published  by  the  Commission,  if 
it  proceeds  in  the  manner  pointed  out  by  the 
Act,  are  not  simply  advisory,  nor  mer^y  inrima 
fade  equal  and  reasonable,  but  flonl  and  con- 
clusive as  to  what  are  equal  and  reasonable 
charges;  that  the  law  neither  contemplates  nor 
allows  any  issue  to  be  made  or  inquiry  to  be 
had  as  to  their  equality  or  reasonableness  in 
fact;  tbat,  under  the  Statute,  tbe  rates  published 
Uie  Conunissioii  are  the  only  onea  that  are 


lawful,  and  therefore  in  contemplation  of  law 
the  only  ones  that  are  equal  and  reaMHiftble; 

and  that,  in  a  procecMling  for  a  mandamus  un- 
der the  Statute,  there  is  no  fact  to  traverse  ex- 
cept tbe  violation  of  law  in  not  complying  with 
tbe  recommepdalions  of  the  Commission.  In' 
other  words.laltbougb  the  Railroad  Company 
is  forbidden  to  estahlish  rates  that  are  not  equal 
and  reasonable,  there  is  no  power  in  the  courta 
to  stay  the  hands  of  tbe  Commission,  if  it 
chooses  to  establish  rates  tbat  are  nneqoal  and 
unrensonable.] 

This  beinglhe  construction  of  the  Statute  by 
which  we  are  bound  in  consulering  the  present 
case,  we  are  of  opinion  tbat,  so  construed,  it 
conflicts  with  the  Constitution  of  tbe  United 
Slates  in  the  particulars  complained  of  by  tb*  i***' I 
Railroad  Company.  It  deprives  the  Company 
of  its  right  to  a  judicinl  investigation,  by  duo 
process  of  law,  under  the  forms  and  with  the 
machinery  provided  by  the  wisdom  of  succea* 
Bive  ages  for  the  investigation  judicially  of  tb« 
truth  of  a  matter  in  cootrovermr,  ana  substi- 
tutes therefor,  as  an  absolute  finafily,  the  action 
of  a  Railroad  Commission  which,  in  view  of 
the  powers  conceded  to  it  by  the  state  court. 
CEDDot  be  regarded  as  clotlied  with  judicial 
functions  or  possessing  Ibemochiocry  of  acourt 
of  justice. 

Under  aection  8  of  the  Statute,  which  tbe 
Supreme  Court  of  Minnesota  says  ia  the  only 
one  which  relates  to  the  matter  of  the  fixing  by 
the  Commission  of  general  schedules  of  rates, 
and  which  section,  n  says,  fully  and  exclusive* 
ly  provides  for  tbat  subject,  and  is  complete  in 
itself,  all  that  the  Commisiioa  la  required  to  do 


shall  bave  power  If  It  tblnks  Ht  to  direct  and  proHe- 
oute.  in  such  mode  and  hy  suob  persons  as  ft  may 
appoint,  all  such  tnqiilrice  as  the  court  may  think 
needful  to  enable  It  to  foi-m  a  Just  JudBment  In  the 
matter  of  auoh  petition.  And  on  aucb  heerlnR  tbe 
report  of  euld  Commission  ehuJl  be  prima  (aoie  evl- 
deuue  of  the  matters  therein  stated. 

(c)  And  II  It  be  made  to  appear  to  such  court,  on 
such  beurinK,  or  on  report  of  any  aiiob  person  or 
persons,  that  tbe  lawful  order  or  requirement  of 
such  Commiseion,  drawn  tn  ((ueslion,  has  been  vio- 
lated or  disobeyed.  It  sball  be  lawful  for  !:uch  court 
to  Issue  a  writ  of  Injunction,  or  other  proper  pro- 
ceea.  mandatory  or  otberwine.  to  n  stmlnsuch  t-om- 
mon  CHrriur  from  further  continuing  auch  violiitlon 
or  Bucb  disobedience  of  aucb  order  or  requirement 
of  said  Commission,  and  enjoliilnit  ot>edienoe  to  tbe 
same:  and  In  case  of  aov  disobedience  of  any  such 
writ  of  Injunction  or  opner  proper  process,  manda- 
tory or  otnerwlee,  tt  ehaU  be  lawful  for  such  court 
to  UBue  writs  of  attachment,  or  any  other  process 
of  said  court  incident  or  applicable  to  writs  of  in- 
junction or  other  proper  procesa,  mandatory  or 
otherwise,  against  such  onmmoD  carrier,  and.  If  a 
corporation,  a^lnst  one  or  more  of  the  directors, 
officers  or  nsents  of  tbcsame.ora^-alnat  any  owner, 
leffioo,  trustee,  receiver  or  other  person  failing  to 
obey  aucb  writ  of  lajunction  or  other  proper  pro- 
oesa,  mandatory  or  otherwise;  and  said  court  may, 
if  It  shall  think  fit,  make  an  order  directliiir  such 
oommon  carrier  or  other  person  ao  duiut»ciintr 
aucb  writ  of  Injunctfon  or  other  proper  proce!>a, 
mandatory  or  otherwise,  to  pny  aucb  sum  of  money, 
not  exceeding  for  each  carrier  or  penon  in  defairlt 
the  sum  of  five  bundred  iflOO)  dollars  for  every  day 
after  a  d»j  to  be  named  in  the  order,  that  sucb 
carrier  or  other  pem>a  sball  foil  to  obey  such  In- 
junction or  other  proper  prooew,  mandatory  or 
otherwise;  and  such  moneys  sball  be  payable  as  the 
Oourt  shall  direct,  either  to  the  party  complaining, 
or  iDto  court  to  abide  tbe  ultimate  aeclston  of  the 
oourt;  and  payment  thereof  may.  without  prcju. 
dfoe  to  uiT  other  node  of  recovering  the  same.  Im 
enf  oroed  or  attaobment  or  order  In  tbe  nature  of 
a  writ  of  execution.  In  Uke  manner  as  If  tbe  same 
had  been  reouvered  bj  a  ftoal  decree  tit  pammam 
In  such  court. 

•80 


Either  party  to  auch  proceeding  before  satd  court 
may  appeal  to  tbe  Supreme  Court  f  if  llio  siatc,  un- 
der the  same  regulations  now  provided  by  law  In 
respect  to  aecunty  for  auch  appeal:  but  HUub  ap- 
peal aball  not  operate  to  atay  or  eujierscde  tiie  or- 
oer  of  the  court  or  the  execution  of  any  writ  or 

KroccM  thereon,  unlen  the  court  hciirlntr  or  dcirld* 
ig  auch  case  phould  otherwise  direct;  nnd  such 
court  may.  In  every  such  miittcr,  OHtor  the  pn>  inciit 
of  such  coats  and  counsel  feesasahiill  t>etlocincd 
rcaaoniible. 

(d)  In  case  tbe  attomey-jrencral  shall  not,  within 
a  period  of  ten  dOi  davs  after  tbe  mokiiitr  of  any 
order  by  the  Commission,  commence  Juiliclnl  pro- 
ceedings for  the  enforcement  thereof,  iiny  milroiid 
ci>m(>any,  or  ot  her  oommon  carrier  atlecLcd  by  sur-b 
order,  muy  at  any  time  within  the  period  of  tliirty 
(3C)  days  afUx  the  service  [of  tt]  upon  htm  or  it  of 
Fuob  order,  and  before  commencement  ot  pix)Ci'e-l> 
inga,  appenl  therefrom  to  tbe  district  court  of  unj 
Judicial  disirict'through  or  Into  which  his  or  tte 
route  may  run,  by  the  service  ot  a  written  notloa 
of  auch  appeul  upon  some  member  or  the  pecretnrT 
of  such  OommiKion.  And  upon  the  taking  of  aiu:b 
appeal,  and  tbe  filing  of  the  notice  thereof,  with 
tbe  proof  of  service,  in  tbe  ofllce  of  tbe  clerk  of 
such  court,  there  stiall  be  deemed  to  be  pcodlnir  in 
such  court  a  ol\it  action  of  ttie  character  and  for 
the  purpoaes  mentioned  In  fectlons  eleven  (11)  :md 
flftcea  jU)  of  this  Act.  Upon  such  appeal,  and  up> 
on  the  hearing  of  any  application  for  the  enforce- 
ment of  any  such  order  made  by  the  Commtmioa 
or  by  the  attomey-geoeral,  the  coart  ahnll  have 
Jurisdiction  to  examine  tbe  whole  matter  in  coq> 
troversv.  including  matters  of  (act  as  well  as  que^ 
tions  of  law,  and  to  afflrm,  modify  or  rescind  mich 
order  In  whole  or  In  part,  as  Justice  may  requires 
and  in  case  of  any  order  being  modified,  as  afore- 
said, such  modified  order  shatl,  for  all  tbe  punxisea 
contemplated  by  this  Act,  stand  in  place  of  the 
original  order  so  modified. 

No  appeal  as  aforesaid  aball  stay  orsupenede  tlie 
Ofder  appealcl  from  Id  so  far  as  such  order  shnll 
relate  to  rates  of  transportation  or  to  morl'v  of 
tranfiBctlair  tbe  bnelnemof  the  appellant  with  tl)e 
publie.  uDKsa  tbe  court  bearing  or  deciding  such 
oaae  AaXl  ao  dlrecL 
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Is,  on  tbe  Sting  with  it  by  the  railroad  companT 
or  copies  of  iu  ecbcdules  of  charges,  to  "find 
that  any  part  thereof  is  Id  any  respect  uoequal 
or  unreasonable,  and  then  it  is  aulborized  and 
directed  to  compel  the  company  to  chao^  the 
•ante  and  adopt  such  charge  as  the  Commission 
"shall  declare  to  be  equal  and  reafioDable,"  and, 
to  that  end,  it  is  required  to  inform  the  com- 
pany In  writing  in  what  respect  its  charges  are 
tinequa)  and  unreasonable.  No  hearing  is  pro- 
vided for.nosummonsoTDOtice  to  the  company 
before  the  Commission  has  found  what  It  Is  to 
find  and  declared  what  it  is  to  declare,  no  op- 
portunity proriiled  for  the  company  to  intro- 
duce witnesses  before  the  Commission,  in  fact, 
ootliing  which  has  the  semblance  of  due  pro- 
cess of  law;  and  although,  in  the  present  case, 
it  appears  that,  prior  to  the  decision  cf  the  Com- 
mi^ssion,  the  Company  appeared  before  it  by  its 
agent,  and  the  Commission  inrestlgated  tbe 
rates  charged  by  the  Company  for  transporting 
milk,  yet  it  does  not  appear  what  the  character 
of  the  InTesttgation  was  or  bow  the  result  was 
arrived  at. 

By  the  second  section  of  the  Statute  in  au«i- 
tlon.  It  Is  provided  that  all  charges  mode  by  a 
common  carrier  for  the  transportation  of  pas- 
~>  sengers  or  property  shall  be  equal  sod  reasona- 
ble. Under  this  provision,  the  carrier  has  a 
right  to  make  equal  and  reasonable  charges  for 
[458]  such  troniiportation.  In  the  present  case,  the 
return  allef^ed  that  the  rate  of  charge  fixed  by 
tbe  Commission  was  not  equal  or  leaaonable, 
and  the  supreme  court  held  that  the  Statute 
deprived  Uin  Company  of  the  right  to  show  that 
Judicially,  f  The  question  of  the  reasonableness 


of  a  rate  of  charge  for  tran<iportation  by  a  rail- 
road company,  involving  ao  it  does  tbe  element 
of  reasonableness  both  as  regards  tbe  company 
and  as  regards  the  public,  is  eminently  a  qnes- 
tion  for  judicial  inveatfsiition,  reciuinng  due 
prot-ess  of  law  for  its  £termination. )  If  the 
company  Is  deprived  of  the  power  of  dnarging 
reasonable  rates  for  the  use  of  its  property,  and 
Bucb  deprivation  takes  place  in  the  absence  of 
an  investigation  by  Judicial  machinery,  it  is  de- 
prived ot  tbe  lawnu  use  (rf  its  property,  and 
thus,  in  substance  and  effect,  of  the  property 
itself,  without  due  process  of  law  and  in  viola- 
tion of  the  Constitution  of  the  United  States; 
and  in  so  far  as  It  is  thus  deprived,  while  ottier 
persona  are  permitted  to  receive  reasonable 

Eroflts  upon  their  invested  capital,  the  company 
.  deprived  of  the  equal  protection  of  tbe  laws. 
It  18  provided  by  section  4  of  article  lOof  th» 
Constllution  of  Minnesota  of  1857,  that  "lands 
may  be  taken  for  public  way,  for  the  purpose 
of  granting  to  any  corporation  the  franchise  of. 
way  for  public  use,"  and  that  '  'all  corporaiions, 
being  common  carriers,  enjoying  (he  rizht  of 
way  m  pursuance  to  tbe  provisions  of  this  sec- 
tion, shall  tw  bound  to  carry  tbe  mineral,  agri- 
cultural and  other  productions  and  manufac- 
tures on  equal  and  reasonable  terms."  It  is 
thus  perceived  that  the  provision  of  section  3 
of  tbeStatutein  question  is  one  enacted  in  con- 
formity with  the  Constitution  of  Minnesota. 

The  issuing  of  tbe  peremptory  writ  of  man- 
damus in  tbu  case  was  therefore  unlawful, 
because  In  violation  of  tbe  Constitution  of  the 
United  Btatea;  and  it  is  necessary  that  the  re- 
lief administered  in  favor  of  the  plaiutifl  ia 


Sec  16.  (a>  That  whenever  facts.  In  any  manner 
ast^rtaloed  by  said  CotumiflsloD.  shall.  In  its  Judg- 
ment, warrant  a  prosecution.  It  ehatl  be  the  duty  of 
said  Commission  to  tmmedlatoly  cause  ault  to  bo 
Instituted  and  prosecuted  B;;ainBt  any  common  car- 
rier who  may  violate  any  of  the  provieions  of  this 
Act,  or  of  any  law  ot  this  State.  All  Bucb  prosecu- 
tions shall  be  In  the  came  of  the  State  of  Minne- 
sota, except  as  Es  otherwise  provlde<l  in  this  Act,  or 
Id  any  law  of  this  State,  and  may  be  instituted  in 
any  county  In  the  State  through  or  Into  which  the 
line  of  any  common  carrier  so  sued  may  extend, 
and  all  penalties  recovered  undertbe  provlaioos  or 
this  Act,  or  of  any  taw  of  tills  State,  In  any  suit  In- 
stituted hi  tbe  name  of  the  State,  shall  be  imme- 
diately paid  Into  tbe  state  treasuiybv  the  sfaerilf 
or  otiier  oflioer  or  person  coUcc'tinfr  tbe  same;  and 
the  same  eball  be  by  tbe  staUi  treasurer  placed  to 
tbe  credit  of  tbe  fraoccal  revenue  fund. 

(/))  For  tbe  purposes  ot  this  Act.  except  Its  penal 
Brovlsloas,  tbe  distrltA  courts  of  this  State  shall  be 
oeeraed  to  be  always  in  sesBion. 

^EO.  17.  (SI  That  tbe  Commission  is  hereby  dU 
ret-ted  to  regulTO  annua)  renoTts  from  all  common 
oarrten  subicol  to  the  iwovistons  of  this  Aot.  to  fix 
tbo  time  ana  prescribe  the  manner  In  whuh  said 
reports  shall  be  made,  and  to  require  from  soch 
carrlci*  specific  answers  to  all  questions  upon 
wbicb  the  Commission  may  need  InformatltKi. 
Such  annual  rciKirta  shall  show  In  detail  the  amount 
of  capital  stock  Issued,  the  amounts  paid  therefor, 
and  tbe  manner  of  payment  for  tbe  same,  tbe  dlvk 
dends  paid,  tbe  surplus  fund,  U  onr,  and  tbe  num- 
ber  of  stockholders,  the  funded  and  floating  debts 
and  tbe  Interest  paid  thereon;  tbe  cost  and  vntiio  uf 
the  carrier's  pn>perty,  franchises  nnd  equii-mont, 
the  number  oi  employes  and  the  salary  nuld  each 
elaaSi  the  amcants  expended  for  Improvements 
each  year,  how  expended,  and  the  coaructer  of 
such  improvcmcnUi;  tbe  esminBs  and  receipts  of 
each  branch  of  business,  and  from  all  sources,  the 
operatlnH  and  other  eipcnHes;  the  balance  of  proflt 
a  id  losn:  and  complete  exhibit  of  tbe  Hnauclal  op- 
eiiitlons  of  tbe  carrier  each  year.  IncludiDg  an  an- 
nnol  biilnnoe-nbeet;  also  the  total  number  of  acres 
of  land  j-oceived  as  fiants  either  from  the  United 
States  or  from  the  State  of  Kinnssota,  the  number 
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[of}  acres  of  said  rrants  sold,  and  average  price  re- 
ceived per  acre,  the  number  acres  of  gn\nta  un- 
sold and  the  appraised  value  per  acre.  Sucb  detuiled 
reports  shall  also  contain  such  Informatloa  In  re- 
lation to  rates  or  reirulatlons  concemlnir  fares  or 
frei(;hts  and  agreements.  arroDfroments  or  con- 
tracts witb  express  compiinies,  tele:rnipb  oompn- 
ntes,  sleeplnv  and  dining  car  oompanlee,f(ist-freigbt 
lines,  and  other  common  caiTters,  as  ttie  Commis- 
sion may  require,  witb  copies  of  such  contracts, 
agreements  or  crrangcmeits. 

(b)  And  tbe  Commission  may,  wltblD  Its  discre- 
tion, for  the  purpoee  of  enabling  It  the  l>etter  to 
carry  out  the  purposes  Of  tbls  Act,  prescribe  llf  in 
the  opinion  of  the  Commlvlon  it  is  practicable  to 
prescribe  such  uniformity  and  metliods  nf  keeping 
accounts)  a  period  ot  time  within  vhiob  aU  com- 
mon carriers,  subject  to  the  provisions  of  tbls 
shall  bave.  as  near  aa  may  tw.  a  uniform  system  of 
acconnts,  and  tbe  manner  la  which  such  socounls 
shall  be  kept. 

Sec  10.  (O)  Tbat  such  oommtsslonen  shall,  on  or 
before  tbe  first  dst)  day  of  December  In  each  year, 
and  oftenerlf  required  by  tbe  governor  to  do  so^ 
make  a  report  to  tbe  governor  of  tbeir  doings  for 
the  precealng  yaaLr,  containing  suoh  fticts,  state- 
ments and  explanations  as  will  disclose  the  actual 
workings  of  tbe  system  of  railroad  tranpportatloa 
in  Its  bearings  upon  the  business  and  prosperity  ot 
the  people  of  this  State,  and  suoh  suggcatlons  In  re- 
lation thereto  as  to  them  may  seem  appropriate. 

lb)  They  shall  also,  at  such  times  as  the  governor 
shall  dlr«it,  examine  any  particular  subject  con- 
nected wiui  the  ccnditlons  and  management  of 
such  railroads,  and  report  to  bim  In  writing  tbetr 
oplTilon  thereon,  with  ihclr  rensona  therefor.  Said 
commissioners  shall  also  InveHtlgate  and  consider 
what,  it  any,  amendment  or  revision  of  the  Rail- 
road Laws  of  this  State  the  best  ini  ei'e<>ts  of  tbe  State 
demand,  and  they  shall  make  a  special  biennial  re- 
port on  said  autijeot  to  the  governor.  Allsuchr^- 
p<>rts  made  to  the  governor  shall  be  by  him  trans- 
mi  i  ted  to  the  Legislatufe  at  tbe  earliest  practicable 
tlnio. 

(r>  Nothing  Id  this  Aot  contained. shall  io  aor 
way  tibridge  or  alter  tbe  remedies  now  existing  A 
oom:uou  nw  or  bysmtute,  bat  tbe  prorlsloiiB  at 
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error  should  be  a  reversal  of  the  Judgment  of 
the  supreme  court  awarding  that  writ,  and  an 
inslructioD  for  further  proceedings  by  it  not 
[Dconsistent  with  llie  opinion  of  thia  court. 

In  view  of  the  opioioa  delivered  by  that 
court,  it  may  be  impoBsible  for  any  further 
proceedings  to  be  taken  other  than  to  dismiss 
1469]  the  prorcudinR  for  a  mandBmua,  if  the  court 
should  adhere  to  its  opinion  that,  under  the 
Statute,  it  cannot  inveatigato  judicially  tbe 
rensonablencKs  of  tbe  rates  fixed  by  the  Com- 
mission. Still,  the  question  will  be  open  for 
review;  and  the  JvdgmeJit  of  thi»  eovrt  is,  thai 
the  jvOi/ment  of  the  Svpreme  Court  of  Minne- 
»ota,  entered  May  4,  i-v^.f,  awarding  a  peremp- 
torp  writ  of  mandamva  in  thit  case,  be  reverted, 
and  iheceue  be  remanded  to  that  covrt,  toith  an 
ivttrvetion  for  further  proceeding*  not  irteon- 
tistentviith  the  opinion  of  this  court. 

Mr.  Jvstire  Miller,  concurring:*^ 

I  concur  witli  some  hefitalion  lo  tbe  Judg- 
ment of  the  court,  but  wish  to  make  a  few  sug- 
gestions of  the  principles  which  I  think  ahould 
govern  this  class  of  queatioDs  in  tbe  courts. 
Kot  drsiriiig  to  make  a  disseot,  nor  a  prolonged 
■rpuincul  in  favor  of  any  %iews  I  may  have,  I 
will  stnle  Ibr-m  in  the  form  of  propositions: 

1.  Ill  r..  i.'!u  i  to  the  business  of  common  car- 
riers limited  ic  pointa  within  a  single  State, 
that  Stiite  bas  the  logislaffve  power  to  establish 
the  rtites  of  compensation  for  such  carriage. 

3.  The  power  which  the  Lcprisliittire  has  to 
do  this  can  l>e  exercised  through  a  commission 
which  ii  niay  authorize  to  act  in  the  matter, 
•uch  as  the  one  appointed  by  the  Legislature 
of  Minnesota  by  (be  Act  now  under  consid- 
er;ilioQ. 

8.  Neither  tbe  Legislature,  nor  such  com- 
mission  acting  under  tbe  authority  of  the  Leg- 

rrhlsnnd  the  <1ieaentlnir  opinion  by  Iff*.  Jwttte 
Bradlc)',  whicli  follows,  are  also  entitled  Inthectiee 
of  The  Minneapolvi  E.  R.CO.V.  Stale  of  Mtnneaota. 
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tbts  Act  are  in  additioo  to  such  remedies.  Pro- 
vided. That  no  neodiag  lltigatlun  sball  In  any  way 
be  ullccled  by  tnto  Act. 

8kc.  1».  Each  comnil«3loDcr  eball  receive  an  an- 
nuiilSHlurj-  uf  three  tbdusaod  i3,000)  dollars,  pay- 
able in  the  eaniv  manner  as  tbe  salaries  of  other 
itatc  officers.  Tbe  commlRsloners  sball  appoint  a 
secretary,  who  shall  receive  an  annual  suarr  of 
elirhtecu  hundred  {l.BOOl  dollars,  parable  Id  like 
manner.  Suit)  Hern  tnry  Bhall,  before  enterliiK  up- 
on the  dutl(s  ol  hia  uOice,  make  and  file  with  cbe 
■eorctarv  of  state  an  affidavit  In  (be  following 
form:  "  I  do  diU-mnly  swear  or  affirm  (as  the  case 
may  t>e)  that  1  will  supiiort  tlie  Omstitntlon  of  the 
ITnltcil  Stales  and  the  Constitution  of  the  State  of 
Hliin(¥ot4),  and  that  I  will  luithruUy  dincliarife  my 
duliiti  08  M>i;relary  of  the  Unilroud  and  Warehouse 
Commlieiou  of  tne  State  of  Minnesota,  accordlujf 
to  the  tKwtof  my  ability:  and  1  fuither  declare  that 
I  am  not  In  the  employ  of,  or  hohling  any  official 
relHttnn  to.  any  eumiiion  carrier  or  (train  ware- 
hoiiM-;riHii,  withmsaid  State;  nor  am  I,  In  any  man- 
ner, iiiu-ri-Med  in  any  st^K-k.  bonds  or  other  prop- 
erly III  fui-h  I'Ommon  carrier  or  grain  warehouse- 
man," The  (Hid  Wi-retary  so  appointed  and  guall- 
tled  shall  viitcr  Into  bonds  to  tbe  State  of  Iflnne- 
BOtn.  lobe  approved  liythe  governor,  is  tbe  sum 
often  thourand  (10.0C0)  dollars,  eondltloned  for  the 
rniTbfnl  i»erfi>mumec  of  his  duty  as  secretary  of 
such  ronimiasiun.  which  bond  shall  be  filed  with 
the  wt-rotHry  of  state.  The  Cummission  shall  bave 
imthority  to  employ  and  tlx  the  oompenaatlon  for 
i<uch  other  employ  w  as  it  may  find  oecessair  to  the 
proper  perlornuinee  of  its  autios,  subject  to  tbe 
H|>i>r<ival  of  tbe  governor  ot  the  State. 

The  commlssionen  shall  be  furnished  with  a  iott- 
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islature.  can  establish  arbitrarily  and  without 
regard  to  justice  and  right  a  tariff  of  rates  for 
such  transport  BlioD.  which  is  so  unrcasonohta 
as  to  practically  destroy  the  value  of  property 
of  persons  engaged  in  the  carrying  business  on 
the  one  hand,  nor  so  exorbitant  and  e.\traw 
gant  as  to  be  in  utter  disregard  of  the  rights 
of  the  public  for  the  use  of  luch  transportation 
on  tbe  other. 

4  In  either  of  these  classes  of  cases  there  Ii 
an  ultimate  remedy  by  the  parties  ag^ered, 
in  the  courts,  for  relief  against  such  oppres- 
sive legislation,  and  especially  in  thecourta  of 
the  United  States,  where  the  tariff  of  rates 
established  either  by  the  Legislature  or  by  the  I*W>J 
commission  is  such  as  to  deprive  a  party  of 
bla  property  without  due  process  of  law. 

6.  But  until  the  judiciary  bas  been  appenlcd 
to  to  declare  the  regulations  made,  whether  by 
the  Legislature  or  by  the  commission,  voidable 
for  Uie  reasons  mentioned,  tbe  tariff  of.  raica 
BO  fixed  is  tbe  law  of  tbe  land,  and  must  be 
submitted  to  both  by  the  carrier  and  the  par- 
ties with  whom  be  deals. 

6.  That  the  proper,  if  not  the  only,  mode  of 

fudicial  relief  against  the  tariff  of  rates  cstab- 
isbed  by  the  Let^isluture  or  by  its  commission, 
is  by  a  bill  in  chancery  asserting  its  unreason- 
able character  and  its  conflict  with  tbe  Consti- 
tution of  the  United  States,  and  asking  a  decree 
of  court  forbidding  tbe  corporation  from  ex- 
acting sucb  fare  as  excessive,  or  establishing 
its  right  to  collect  the  rates  as  being  within  the 
limits  of  a  just  compeosaUm  for  the  service 
rendered. 

7.  That  until  this  ia  done  it  is  not  compe- 
tent for  each  individual  hsviiig  dealings  with 
tbe  carrying  corporation,  or  for  tbe  corpora- 
tion with  regard  to  each  individual  who  de- 
cands  its  services,  to  raise  a  contest  in  tbe 
courts  over  the  questions  which  ought  to  lie 
settled  in  this  general  and  conclusive  method. 

8.  But  in  the  present  case,  where  an  appli- 
cation is  made  to  the  Supreme  Court  of  the 


able  office  and  all  necessair  office  suppllea.  Wit- 
nessps  summoned  before  the  Commlaslon  shall  be 
paid  the  same  tees  and  milage  that  are  peU  wi^ 
neeses  In  the  district  courts  of  the  State. 

All  tbe  expense^  of  the  Comrnission,  Including 
all  necessary  expenses  for  transportation  Incurred 
by  tbe  oommiasloners  or  by  theur  employes  undei 
their  order.  In  making  any  hiveatlgatloo  in  any 
other  plaoe  than  the  City  of  St.  Paul,  shall  be  uU 
lowed  and  paid  out  of  the  state  treasury  on  tl»r 
presentation  of  itemised  vouotiera  therefw,  ai^ 

firoved  by  the  chairman  of  the  ComnJBBlon  and 
he  state  auditor. 

Sec.  20.  That  the  sum  of  fifteen  thousand  flS.Oing 
dollars  fs  hereby  appropriated  for  the  use  and  pur- 
poses of  this  Act  for  the  fiscal  year  ending  July 
thirty-first  (Slsti.  eighteen  hundred  and  eigbiT- 
ei)cht  (1<^).  and  the  sum  of  fifteen  thousand  (15,0001 
dollars  la  hereby  appropriated  for  the  use  and  riir> 
poses  of  this  Act  for  the  flaoal  year  ending  July 
thirty-first  iSlst),  dghteenhnndredandelictav*nbM 
asaoi. 

Saa  tl.  niat  all  Acts  and  parta  of  Acts  Inoonsls- 
tent  herewith  are  hereby  repealed:  Provided,  That 
the  provisions  of  this  Act  shall  apply  to  and  go  two 
the  existing  Railroad  and  Wacebouae  Oommualoit* 
ers  appointed  by  virtue  of  an  Act  approved  Harcb 
fifth  (Stb),  eighteen  hundred  and  tigbty-flve  iwn). 
who  are  hereby  olotbed  with  tbe  powers  and 
charged  with  the  duties  and  responvlbtlitles  of  tbia 
Act.  granted  to  and  impoeod  upon  the  Kailroa<l  and 
Warebouse  CnnmlsSlonen  of  the  State  of  A>laDe> 
sota. 

Bxc  ts.  TTils  Act  shall  take  aBeot  and  be  Id 
foroe  from  and  after  Its  pusagSh 
Approved  March  7th,  Jm, 

1«4  U.  A. 
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Stile  to  oompd  the  commoD  nrrlcra,  oaniely, 
the  railroad  companies,  to  perform  tbe  serT- 
tces  which  their  duty  requires  them  to  do  for 
tbe  eeneral  public,  which  is  equivalent  to 
cstablifiliiDff  by  judicial  proceedlag  tbe  reason- 
•bleuoss  of  tbe  charges  fixed  by  tbe  Commis- 
rion,  1  tbink  the  court  baa  the  same  right  and 
duty  to  inquire  Into  tbe  rearanableness  of  the 
tariir  of  rates  established  by  the  Comtnlssion 
before  granting  such  relief,  tbat  it  would  have 
if  called  upon  so  to  do  by  a  bill  in  chancery. 

0.  I  do  not  agree  Uiat  it  was  necessary  to 
tfae  validity  of  tbe  action  of  tbe  Commission 
tbat  prerloua  notice  sbould  bare  been  given  to 
•II  common  carriers  interested  in  tlie  rales  to 
be  establlahed,  nor  to  any  psrtjcular  one  of 
tbem,  any  more  than  it  would  have  been  nec- 
essary, which  I  think  it  ig  not,  for  tbe  Legis- 
lature to  have  given  such  notice  if  it  bad 
established  such  tales  by  le^Ialive  enact- 
ment 

10.  But  when  tbe  question  becomes  a  Judi- 
cial one,  and  tbe  validity  and  justice  of  these 
rates  are  to  be  established  or  rejected  by  tbe 
judgment  of  a  court,  it  is  necessary  that  tbe 
railroad  corporations  interested  in  tbe  fare  to 
be  considered  should  have  ootire  and  have  a 
right  (o  be  beard  on  tbe  question  relating  to 
such  fare,  which  I  have  pointed  outas  judicial 
questions.  For  tbe  refiisal  of  tbe  Supreme 
Court  of  Minnesota  to  receive  evidence  on  this 
subject,  I  think  tbe  case  ought  to  be  reversed 
on  the  ground  that  this  is  a  denial  of  due  pro- 
cess of  law  in  a  proceeding  which  takes  the 
property  of  the  Company,  and  if  Oils  be  s  ^ust 
construction  of  the  Statute  of  Minnesota  it  is 
for  tbat  reason  void. 

Mr.  Jwiiee  Bradley.  disKutlng; 

I  cannot  agree  to  the  decision  of  tbe  court  In 
this  case  [  ihc-se  cases].  It  practically  overrules 
Jfunn  V.  lUinma,  94U  8.  118  [24:  771,  and  the 
several  railroad  cases  tbat  were  decided  at  the 
same  time.  Tbe  governing  principle  of  those 
cases  was  tbat  the  regulation  and  settlement  of 
tbe  fares  of  railroads  and  other  public  accom- 
modations Is  a  legislative  prerogative  and  not 
a  judicial  one.  This  is  a  principle  which  I  re- 
gard as  of  greftt  Importance.  When  a  railroad 
company  is  chartered,  it  is  for  the  purpose  of 

Erforming  a  duty  which  belongs  to  tbe  State 
elf.  It  IS  chartered  as  an  agent  of  the  State 
for  furnishing  nublic  accommodation.  Tbe 
State  migbt  build  its  railroads  if  it  saw  fit.  It 
Is  its  duty  and  its  prerogative  to  provide  means 
of  intcrcommunicution  between  one  part  of  its 
territory  and  another.  And  this  duty  Is  de- 
volved upon  the  legislative  department.  If 
the  Legislature  commissiona  jmrate  parties, 
whether  corporations  or  individuals,  to  per- 
form this  duty,  it  is  its  prerogative  to  fix  tbe 
fares  and  freights  which  they  may  charge  for 
their  services.  When  merely  a  road  or  a  canal 
is  to  be  conslructfed.  It  is  for  tbe  Legislature  to 
flz  tbe  tolls  to  be  paid  by  those  who  use  it: 
when  a  company  is  chartered  not  only  to  build 
a  road,  but  to  carry  on  public  transportation 
npnn  It,  tt  Is  for  the  Legislature  to  fix  tbe 
charges  for  buq^  trnnsporlaUon. 

But  it  is  said  tbat  sll  charges  should  be  rea- 
eonnble,  and  tbat  none  but  reasonable  charges 
can  be  exacted;  and  tt  It  nriced  tbat  what  is  a 
reasonable  charge  ii  a  judicial  question.  On 
1S4  U.  S. 


tbe  contrarr,  It  Is  nre-eminentW  a  l^slatlve 
one,  involving  considerations  of  policy'  as  well 
as  of  remuneration;  and  is  usually  determined 
by  tbe  Legislsture,  by  fixing  a  maximum  of 
cnarges  in  tbe  charter  of  tbe  company,  or 
afterwards,  if  its  hands  are  not  tied  tqr  con- 
tract If  tfals  maximum  ia  not  exceedm,  tbe 
courts  cannot  interfere.  When  the  rales  are 
not  thus  determined,  tbey  are  left  to  the  discre- 
tion of  the  company,  subject  to  the  express  or 
implied  condition  that  Ihev  shall  be  reasonable; 
express,  when  so  declarea  by  statute;  implied 
1^  the  common  law,  when  the  statute  ismlcnt; 
and  tbe  common  law  bas  effect  by  virtue  of  the 
lerislutlve  will. 

Thus,  tbe  Legislature  either  fixes  the  chnrges 
at  rates  which  it  deeirs  reasonable,  or  mereljr 
declares  that  they  shall  be  reasonable;  and  it  is 
only  in  the  latter  case,  where  what  is  reason- 
able ia  left  open,  tbat  tbe  courts  have  jurisdic- 
tion of  tbe  subject  I  repeat:  When  the  Leg- 
islature declares  that  the  charges  shall  be 
reasonable,  or,  which  ia  the  same  thing,  allows 
the  common-law  rule  to  that  effect  to  prevail, 
and  leaves  tbe  matter  there,  (ben  resort  may 
be  bad  to  tbe  courts  to  inquire  judicially 
whether  the  charges  are  reasonable.  Then, 
and  not  till  then,  u  it  a  judicial  question.  But 
tbe  Legtelature  bas  tbe  right,  and  it  is  its  pre- 
rogative. If  it  chooses  to  exerdse  it,  to  declare 
what  is  reasonable. 

This  is  just  where  I  differ  from  tbe  majority 
of  tbe  court.  They  say  in  effect,  if  not  in 
terms,  tbat  the  final  tribunal  of  arbitrament  is 
tbe  judiciary;  I  say  it  is  tbe  Legislature.  I 
bold  that  it  18  a  tegtslative  question,  not  a  ju- 
dicial one,  unless  the  Legislature  or  the  law 
(which  Is  tbe  same  thing)  bas  made  It  judicial, 
by  prescribing  tbe  rule  that  tbe  charges  shall 
be  reasonable,  and  leaving  it  there. 

It  is  always  a  delicate  thing  for  the  courtsto 
make  an  issue  with  tbe  legislative  department 
of  the  government,  and  taey  sbould  never  do 
so  if  it  IS  possible  to  avoid  it  By  the  decision 
now  made  we  declare,  in  effect,  that  the  judi- 
ciary, and  not  tbe  LegiHiature,  is  the  finul 
arbuer  in  the  remilation  of  fares  and  freights  [498] 
of  railroads  and  tne  charges  of  other  public  ac- 
commodations. It  is  an  assumption  of  author- 
ity on  the  part  of  the  judiciary  which,  it  aeems 
to  me,  with  all  due  deference  to  the  judgment 
of  my  brethren.  It  has  no  right  to  maKe.  The 
assertion  of  jurisdiction  by  this  court  makes  it 
the  duty  of  every  court  of  general  jurisdiction, 
state  or  federal,  to  entertain  complaints  against 
tbe  decisions  of  tbe  boards  of  commissioners 
appointed  by  the  States  to  regulate  their  rail- 
roads; for  all  courts  are  bound  by  the  Consti- 
tution of  ttie  United  States,  the  same  as  wear©. 
Our  jurisdiction  is  merely  apfjellate. 

Tbe  incongruity  of  this  position  will  appear 
mora  distinctly  by  a  reference  to  tbe  nature  of 
tbe  cases  under  consideration.  Tbe  question 
presented  before  ibe  Commission  in  each  case 
was  one  relating  simoly  to  tbe  reasonableness 
of  tbe  rates  cbargco  iiy  tbe  Companies,— a 
QueatioD  of  more  or  less.  In  the  one  case  tbe 
Company  charged  8  cents  per  gallon  for  carry- 
ing milk  between  certain  points.  The  Com- 
mission deemed  this  to  be  unreasonable,  and 
reduced  the  charge  to  2^  cents.  In  the  other 
case  the  Company  charged  fl.36  per  car  for 
handling  and  iwitching  empty  cars  over  its 
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lines  witbia  Oie  Cttf  of  Mlnneapolli,  ud  91.60 
for  loaded  can;  and  tbe  CommlHlon  decided 
tliat  91  per  ear  was  a  suffldent  cbarge  in  all 
cases.  The  Companies  complain  tbat  tbe 
charges  bp  fixed  by  the  Commissioa  are  unrea- 
sonably low,  and  tbat  they  are  deprived  of 
Iheir  property  without  due  process  of  law;  tbat 
ihey  are  enntled  to  a  trial      a  court  and 

!unr,  .and  are  not  barred  by  tbe  decisions  of  a 
cgislntive  Commission.  The  stale  court  held 
tbat  the  Legislature  bad  the  right  to  establish 
such  a  Commission,  and  Miai  its  determioations 
are  hindtng  and  final,  and  that  the  courts  can- 
not review  them.  This  court  now  reverses  that 
decit^ioD,  and  holds  the  contrary.  In  my  judg- 
ment the  slate  court  was  right,  and  the  estab- 
lishment of  the  Commission,  and  its  proceed- 
ings, were  no  violation  of  tbe  coDstitiitional 
prohibition  against  depriving  persons  of  their 
property  witnout  due  process  of  law. 

I  think  It  is  perfectly  clear,  and  well  settled 
by  the  decisions  of  this  court,  that  the  Legisla- 
ture might  have  fixed  the  rates  In  qut^tion.  If 
it  had  done  so,  It  would  have  done  it  through 
I4G4]  tbe  aid  of  committees  appointed  to  investijjute 
the  subject,  to  acquire  information,  to  cite  par. 
ties,  to  get  all  the  facts  before  them,  and  finally 
to  decide  and  report.  No  one  could  have  sain 
tbat  this  was  not  due  process  of  law.  And  if 
the  Legislature  itself  could  do  this,  acting  by 
its  committees,  and  proceeding  according  to 
tbe  usual  forms  adopted  by  such  bodies,  I  can 
see  no  good  leason  why  it  might  not  dele- 
gate tbe  duty  to  a  board  of  commissioners, 
charged  as  the  Board  in  this  case  was,  to 
regulate  and  fix  the  charges,  so  as  to  be 
equal  and  reasonable.  Such  a  board  would 
have  at  its  command  all  tbe  means  of  get- 
ting at  the  truth  and  aacertaining  tbe  reason- 
ableness of  fares  and  freights,  whtcb  a  leg- 
islative committee  baa.  It  might,  or  it  might 
not,  Bwenr  witnesses  and  examine  parties.  Its 
duties  being  of  an  administrative  character,  it 
would  have  the  widest  scope  for  examina- 
tion and  inquiry.  All  means  of  knowledge 
and  informatioD  would  be  atita  conimaad,— 
lust  as  Ibey  would  be  at  tbe  command  of  the 
J^egislnture  which  created  It.  Such  a  body, 
though  not  a  c<iun,  is  a  proper  tribunal  for  tbe 
duties  imposed  upon  it. 

In  the  cjisu  of  Dittidton  v.  City  of  New  Orleam, 
80  U.  8.  «:  ra4-.  6161,  we  decided  that  the  ap- 
pointment 0!  a  board  of  assessors  for  assessing 
damages  was  not  only  due  process  of  law,  but 
the  proper  method  for  making  assessments  to 
distribute  the  bnntcn  of  a  public  work  amongst 
those  who  are  benefited  by  it.  No  one  ques- 
tions the  constitutionnli^  or  propriety  of  boards 
for  BRsessiDg  property  for  taxation,  or  for  the 
improvement  of  streets,  sewers  and  the  like,  or 
of  commissions  to  establish  county  seats,  and 
for  dolD^  man^  other  things  appertaining  to 
the  admmistTDdve  management  of  public  af- 
fairs. Due  process  of  law  does  not  alwaya  re- 
quire a  court.  It  merely  requires  such  tribu- 
nals and  proceedincs  as  are  proper  to  the  subject 
In  hand.  lo  Ibe  Biilroad  Commiuum  Ca$e$, 
118  U.  B.  807  [29:  036],  we  held  that  a  board 
of  comrolssioDeis  is  a  proper  tribunal  for  de- 
termining the  proner  rates  at  fare  and  freight 
on  tbe  railroads  of  a  State.  It  seems  to  me, 
therefore,  tbat  Ibe  Law  of  HinnesoU  did  not 
prescribe  anything  tbat  was  not  in  accordance 
»8A 


with  due  processof  law  in  creating  sncfa  a  board, 
and  luTemng  it  with  tbe  powersla  qneition. 

It  is  complaineH  that  the  decisions  of  tba  i^l 
hoard  are  final  and  without  appeal.  So  are  tbe 
derisions  of  tbe  courts  in  matters  within  their 
jurisdiction.  There  must  be  a  final  tribunal 
somewhere  for  deciding  every  question  lo  the 
world.  Injustice  may  take  place  in  all  tribu- 
nals. All  numaa  institution!  are  imperfecl-*- 
courts  as  well  aa  commissions  and  Legislatum. 
Whatever  tribunal  has  jurittdiction,  ila  dccia> 
ions  are  final  and  conclusive  unless  an  appeal 
is  given  therefrom.  The  important  quesiioa 
always  is, What  Is  the  lawful  tribunal  for  the 
particular  case?  In  my  jud;jment,  in  tbe  pres- 
ent case,  the  proper  tribunal  was  the  Le^la- 
ture,  or  the  BonnI  of  Commissioners  which  it 
created  for  the  purpose. 

If  nut  In  terms,  yet  in  effect,  the  preseol 
cnRCS  arc  treated  aa  if  tlie  constitutional  prohi- 
bition was,  that  no  State  shall  take  private 
property  for  public  use  without  Just  compen- 
sation,— and  as  if  it  was  our  duty  to  judirc  of 
the  compensation.  But  there  is  00  such  clnu<ifl 
in  tbe  Constitution  of  the  United  States.  TLe 
Vth  Amendment  is  prohibitory  upon  tbe  fed- 
eral government  only,  end  not  upon  tbe  state 
governments.  In  this  matter. — just  comjipn- 
sation  for  property  token  for  pulilic  uae,—  tbe 
States  make  their  own  regulations,  by  Con- 
stitution or  otherwise.  They  are  only  required 
by  the  Federal  Constituiloo  to  provide  "due 
process  of  law."  It  wai  alleged  in  Dam'dmn 
V.  Nno  prleant  tbat  the  property  assessed  was 
not  benefited  by  the  improvement;  b<n  we  held 
tbat  that  was  a  matter  with  which  we  would 
not  interfere;  the  question  was,  whetlier  there 
was  due  process  of  law,  (96U.  S.  10C[24:  620].) 
If  a  slate  court  renders  an  unjust  judgment^ 
we  canoot  remedy  it. 

I  do  not  mean  to  aay  that  tbe  Legislature,  or 
Its  constituted  Board  of  Commissioners,  or 
other  legislative  agency,  may  not  so  act  as  lo 
deprive  parties  of  their  projicrty  without  due 
process  of  law.  The  ConslilutioQ  contemplates 
the  possibility  of  aucb  an  invasion  of  ri^lita. 
But,  acting  witbin  their  jurisdicUoD  <as  in  these 
cases  they  have  done),  uie  invasion  should  be 
clear  and  unmistakable  to  bring  the  rase  with- 
in that  calcgonr.  Nothing  of  tbe  kind  exists 
in  the  cases  oefore  us.  The  Legislature,  in 
tablifihing  the  Commission,  did  not  exceed  its 
power;  and  tbe  (iN^mmission,  in  acting  upon  the 
cases,  did  not  exceed  its  Jurisdiciion,  and  wsa  [Ml] 
not  chargeable  with  fraudulent  bcbavfur. 
There  was  merely  a  dilference  of  judgment  aa 
to  amount,  between  the  Commission  aud  the 
Companies,  without  any  indication  of  intent 
on  tbe  part  of  the  former  to  do  injustice.  The 
board  may  have  erred;  but  K  they  did,  as  the 
matter  was  within  their  riehtful  ji)ri.sdici)oo. 
their  decision  was  final  and  coocladTe  unless 
their  proceedings  could  be  impeached  forfraud. 
Depnvalion  of  property  by  mere  arbliraiT 
power  00  the  part  01  the  Legislature,  or  f  rwM 
on  tbe  part  of  tbe  Commission,  are  tbe  only 
grounds  on  which  judicial  relief  may  be  sought 
against  their  action.  There  waa,  in  truth,  do 
deprivation  of  property  in  theae  caaee  at  alL 
There  waa  merely  *  regulation  aa  tottie  enjoy- 
ment of  property,  made  by  a  strictly  competent 
authority,  in  ft  matter  entirely  within  its  jniifr 
diction. 
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It  mny  be  that  our  Legislatures  are  vested 
with  too  much  power,  opea,  as  tbey  are,  to  in- 
fluences so  danjreroustotbe  ioierestsof  fodi- 
Tidunls,  corporations  and  society.  But  such  is 
tbecoDstiiutinu  of  our  repuhlicm  form  of  gov- 
ernment;  and  we  are  bound  io  abide  by  it  until 
It  can  be  corrected  Id  a  Icg^iimutc  way.  If  our 
Ijegislatures  become  too  nrbitrury  in  the  exer- 
cise of  their  powers,  the  people  always  liaTe  a 
remedy  in  their  bands;  they  may  at  any  time 
restrain  them  by  coDstituliooal  limit'ntions. 
But  so  long  as  they  remaia  invested  wirh  the 
powers  that  ordinarily  belong  to  tli«  legislative 
branch  of  government,  they  are  enlitlt-d  to  ex- 
ercise tbose  powers,  amoni^t  which,  in  my 
judgment,  is  that  of  the  regulation  of  railroads 
and  other  public  mean-s  of  intercommunication, 
and  the  burdens  and  charges  which  tbose  who 
own  them  ue  authorized  to  impose  upon  the 
public. 

I  am  authorized  to  say  that  Mr.  Justice  Gra^ 
and  Mr.  Juitice  Lamar  agree  with  me  In  Uiis 
dissenting  oidnlon. 


CMT]    THE  HXNNEAP0LI8  EASTERN  RAIL- 
WAY COMPANY,  Pif.  »n  Err., 

V, 

THE  STATE  OP  UINNESOTA. 
(See  8.  C.  Reporter's  ed.  4C7-tsa.) 

iVior  deeition  foUotMd—ctmtnut  with  anjwra- 
Uon  attoits  rate  ^  tJiargm. 

L  The  rulings  and  declalOD  In  Chienoo,  Jfflioouftee 
A  St.  Paul  R  On.  v.  Stoteo/3ffHiicsuta.arU«,  p.  070, 
Just  'lecliled.  apply  to  the  present  case. 

Z.  Litws  of  Minnesota  of  18GD,  chap.  78,  p.  OS,  and 
sec.  S  of  cbap.  UB  of  the  Oeoeral  Laws  of  Mlnae- 
■<.ta  of  1876,  do  not  constitute  auoh  a  contract 
Willi  the  corporalloo.  as  to  the  fixing  by  it  of  its 
rate  of  obotgee,  as  to  deprive  the  IiOgtelatura  of 
Its  power  to  rcvulnte  those  charges. 

[No.  11X8.1 

Argwd  Jan.  IS,      1890.   IkekUd  March  fi. 
1890. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  or  Minnesota  to  review  a  Judjrmeit 
awarding  a  peremptory  writ  of  maDdamus 
iigainstt  the  Minneapolis  Eastern  Railway  Com- 
pHny,  commanding  it  to  comply  with  the  re- 
fpiirements  of  the  recommendation  and  order 
rnnde  by  the  Railroad  and  Warehouse  Com 
iniusioD  of  the  State  of  Minnesota  to  change  its 
tariff  of  rales  and  charges.  Bevened. 
The  facts  are  stated  m  the  opinion. 
This  case  was  argued  tofretber  with  the  pre- 
rcding  caee  of  Chieago,  Milwaukee  A  St.  Paul 
li.  Co.  V.  State  <tf  Minvenota,  ante,  p.  970. 

Mr,  Jamm  H.  Howe*  for  plaintiff  in 
error: 

A  State  can  make  a  contract  with  one  of  Iti 
own  corponitlons.  which  it  cannot  sulisegucnt- 
ly  impair. 

C'/< ieago, B.Aq.R,Oo.^,  OutU, M U.  8. 155 

CM:  941. 

The  order  In  qoestlon  impairs  the  obUgation 
of  tlic  contract. 

Ourran  jMcanm*,  06  TT.  S.  18  How.  804 
(14: 705):  U.  &  T.  quine^,  71 U.  8.  4  Wall.  583 
Itl  U.S. 


aS:  4a^):  S^ardt  t.  Keartey,  W  U.  S.  395  (24: 
703):  Oleott  t.  Fmd  Du  Lae  County,  88  U.  8. 
16  Wall.  878  (81:883);  Chicago,  8t.  P.  M.  it  0. 
R  Oo.  T.  Becker,  86  Fed.  Kep.  883;  Penineola  c8 

A.  KCo.  V.  State (F]a.)Bh.  R.  A.  661,  Sinters. 
Com.  Rep.  522;  Atty-Oen.y.  Wiseoiirin  R.  Co.  88 
Wis.  460;  StatFy.  Minnctota  0.  B.  Oo.  88  Minn. 
246;  Redf.  Railways.  605;  Roper,  Railways,  88» 
and  cases  cited;  ^ex  Secern  <£  W.  R.  Co.  3 
Bum.  &  Aid.  646. 

The  right  to  regulate  does  not  InclUifc  tha 
right  to  destroy. 

Stone  V.  Farmert  L.  A  T.  Co.  116  8.  831 
(29: 644):  DoagUm  v.  Pike  County.  101  U.S.  686 
(25:  971). 

Mr.  W,  H.  Norris,  also  for  plaintiff  in 
error: 

A  special  corporate  charter  is  a  contract, 
which,  fn  the  absence  of  reserve  power,  may 
not  be  Impaired. 

NetB  Orteani  Oat  Oo.  Louininna  Light  Q>. 
115  U.  8.  650.  658  (39:  516,  517);  Berr/man  t. 
St.  Paul  Mut.  B'dg.  Aaeo.  39  Mino.  275.  278; 
Qrangert  L.  A  3.  Jns.  Co.  v.  Eamper,  78  Ala. 
825,  842;  Bray  v.  Fartaell,  81  N.  Y.  600,  608: 
PeepU  V.  CfBrim,  2  L.  R.  A.  255,111  N.  Y.  1, 
68. 

Innumerable  adjudications  have  decided 
what,  in  each  particular  case,  did  or  did  not  con- 
stitute an  Impairment  of  such  oblig:)tion. 

Von  Hoffman  t.  Quincy.  71  U.  S.  4  Wall. 
SS.*)  (18:408);  Mtearde  t.  Keaney,  96  U.  8.  50.=I 
(24: 793):  Murray  v.OharUtton,  96  IT.  B.  432 (-.'4: 
760);  Wolff  v.  Neic  Orlearu,  103  U.  8.  858,  805, 
867  (28:  395,  898,  899);  Ifel$on  v,  St.  Martia'c 
Parish,  111  U.  8.  716  (28:  574);  Sturgee  v. 
GroKninshield,  17  U.  8.  4  Wheat.  122.  197  (4: 
629,  549);  O'^en  v.  8aunderM,2S\J.  8. 12  Wheat. 
213  (6:  606);  Plantert  Bank  v.  Sharp,  47  U.  S. 
6  How.  801.  827  (12:  447,  456);  Ourran  v.  Ar- 
kanmt,  56  D.  S.  15  How.  804  (14:  700);  i%nn- 
tylrania  B.  Co.  v.  Miller,  183 U.  S.  76(83:  267). 

The  order  in  question,  the  law  authorizing 
it,  the  judgmt!nt  of  the  court  suatainlng  It,  vio- 
late the  Fourteenth  Amendment  of  the  Fr  3cral 
Constitution. 

Yiek  Wo  v.  Hopkint,  118  U.  8.  866.  809  (30: 
220,  320):  Shreteport  v.  Cole,  139  U.  8.  43  (83: 
S91);  Santa  Olara  County  v.  Souihem  Pae.  B, 
Oo.  118  U.  S.  804,  896  (30: 118);  Minneapoti$ 

B.  Oo.  V.  Reeheith,  138  U.  8.  36,  38  (83:  535). 
The  Constitution  is  intended  to  protect  all 

of  Ibe  e5U)ential  elements  of  ownership  which 
make  propcny  valuable. 

Mills,  Eminent  Domain,  gS80.  81;  Pumpettg 
V.  Green  Say,  80  U.  3.  166  (20:  551};  Baton  t. 
B.  C.  M.  B.  Co.  51  N.  H.  511;  Chieago  A  JV. 
TF.  R  Co.  V.  Bey,  a5  Fed.  Rep.  866;  Chieago, 
B.AQ.B  Co.  V.  Dey.  88  Fed.  Rep.  656,  663: 
Peneaeola  AA.BOo.  v.  S(afc(Fla.)  8  L.  R.  A. 
661.  2  Inters.  Com.  Rep.  522. 

Due  process  of  law  is  tbe  due  course  of  legal 
proceedings  according  to  those  rules  and  forms 
which  have  been  estaolished  for  the  protection 
of  Nivate  ilghta. 

U.  S.  T.  Oruikahank.  99  U.  S.  643  (38:  688); 
CoV'Tnlna  Bank  v.  Okley,  17  U.  8.  4  Wheat.  244 
(4: 5fil);  Pennoyer  v.  Neff,  95  U.  8.  714  (24:  !5C5); 
Jktvideon  v.  Neto  Orleani,  96  U.  8.  97  (24:  616); 
Fvtlerv.  Kanaat,  112  U.  8.  205  (38:  029);  Baker 
V.  Kdley,  11  Mian.  480;  Wynehamer  iW*. 
18  N.  Y.  892-894;  8taU  ▼.  Bakt,  38  Minn.  411; 
£IEa(0  T.  Chicago,  M.  d  St.  P.  R.  Oa.  9S  Minn. 
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SunsMB  CioiiBT  or  m  "Osowd  Statu. 


Oor.  TAm, 


S81 :  Dent  ▼.  Whd  rirvSnia,  129  U.  8. 114  (8S: 
if-2i)x  Kennard  t.  XraMana,  99  0.  8.  480 

(23:478J. 

Property  caDDot  be  captured  hj  Act  of  Leg* 

Islature. 

Jiakvr  V.  Keltey,  11  Minn.  480;  Scott  v.  Toledo, 
C6  Fed.  Rep.  885;  ArrotDsmith  v.  Harmoning, 
118  U.  S.  IM  (80: 248);  Railway  Tranter  Co.  t. 
Railroad  A  W.  Commimon.  30  Minn.  WX\  Penn- 
$j/hania  R.  Co.  v.  RibUi,  m  Pa.  164, 169;  Detroit 
T.  Ptank  Road  Co.  43  Hicb.  140;  Atlantic  A 
P.  TeUq.  Co.  T.  Chicago,  R.  I.  ds  P.  R.  Co.  6 

Bis9.  yes. 

It  is  DOt  the  fonn  a  statute  is  made  to  as- 
lumc,  but  its  operation  and  effect,  which  is  to 
determine  its  constiiutionality. 

Soon  Hing  v.  CrowUy,  113  U.  S.  703  (28: 1145); 
Stone  T.  Fai-mers  L.  d  T.  Co.  116  U.  8.  307  (29; 
G36;  Barron  v.  Bvrntide.  121  U.  8.186  (39: 915); 
titaU  T.  Pugh,  1  West.  Rep.  36, 43  Ohio  St.  98. 

There  is  no  police  power  to  reduce  rates  al- 
ready in  tlicmsclves  rensonabie. 

Mugler  v.  Kansaa,  123  U.  8. 638.  667  (81 : 205, 
212);  Walling  v.  Michigan,  116  U.  S.  446  {29: 
691);  JVew  OTleant  Qa$  Light  Co.  v.  Louisiana 
L.  &  H.  Co.  115  U.  8.  650  (29:  516);  Dent\. 
Weet  Vinjinia.  129  U.  S.  114  (32:  623);  Cooley, 
Const.  Lioi.  (5ih  ed.)  577;  Peot)le  v.  (/linen,  2 
L.  R.  A.  255.  Ill  N.  Y.  1;  Sinking  PStnd  Caaea, 
£9  C.  8.  720.  721  (25:  496,  502;)  Greenwood  v. 
Fr.inht  Co.  lOS  U.  S.  18  (26:  961);  Qefftgia  R. 
d  Bkg.  Co.  T.  8mit!>,  128  U.  8.  174  (82:  877). 

A  Statemay  legislate  iipoD  rates,  but  it  must 
do  so  witliin  consiilulional  restrict  inns;  such 
laws  must  be  enforced  consUtutiooally;  tbeir 
mere  enac(mt>iit  is  not  a  finality. 

Blake  v.  Winona  <£  St.  P.  R.  Co.  19  UioD. 
41ti.  94  U.  S.  160  \U:  99);  Ohieage,  M.  A  8t,  P. 
R.  Oo.  y.  Ackleji,  94  U.  8.  179  (24:  99):  Heiaer- 
man  t.  Burling,  0.  R.  A  N.  R.  Oo.  63  Iowa, 
738;  Hoetc€tt  t.  State,  8  West.  Rep. 764, 105  lod. 
250. 

In  Munn  t.  lUiiwit,  94  U.  S.  118  (24:  77), 
and  Ci^icago,  B.  d  Q.  R.  Co.  Joua,  94  U.  8. 
155  (34:  94).  do  specific  rate  was  involvMl. 

In  Stone  v.  Fannera  L.  A  T.  Co..  116  U.  8. 807 
(29:  636):  Atty-Uen.  y.  Railroad  Companies,  35 
Wis.  42G,  5:«;  Tilleg  V.  Satannah  K  A  W.  R. 
Co.,  6Fed.  Rep.  641.  and  Georgia  R.  A  Bkg.  Go. 
T.  Smith.  9  Am.  &  £ng.  R  R  Cas.  385,'tlicre 
was  no  specific  rate  and  the  action  was  held 
premature. 

Id  Peik  v.  Chicago  A  If.  W.  R.  Co.,  9i  U.  8. 
104  (84:  97):  Chicago,  M.  A  St,  P.  R  Oo.  t. 
Acktesf.  94 U.  S.  179(24:  90);  Ruggkav.  llHnoia, 
108 U.S.  520(27:812),  and  TUley  7.  Satannah, 
F.  A  W.  R.  Co.,  5  Fed.  Rep.  641,  the  opinions 
turned  upon  constitutional  or  statutory  reserva- 
tion of  power  and  the  implied  consent  ctf  the 
corporation. 

In  Chicago,  M.  A  St.  P.  B.  Ot.  t.  AekUg,  94 
U.S.  179(24:99); /fton«T.  ra20oAM.V.R.Co..  62 
Miss.  90T;A'eh-aii.ia  v.  Fremont,  E.  A  M.  V.  R. 
Co.,  22  Neb.  813,  and  Georgia  R.  Co.  v.  Smfth,  9 
Am.  &  Eng.  R  R  Caa.  3S5.  the  question  of 
reasoonblcness  was  not  iovulveil,  and  the  ques- 
tion of  abuse  of  power  was  reKt-rved. 

Railroad  Oo.  v.  Portland.  63  Me.  209.  was 
not  a  rate  case,  and  iDvestigatlon  was  refused 
only  because  already  had. 

In  Spring  Valley  v.  SchetOer.  110  U.  8.  847 
(28:  ITS),  die  question  of  abuse  wai  nved. 


Oonaldered  ai  a  debatable  qoeitlMi  of  fad, 
how  shall  reasonableness  be  determined? 

Chicago,  St.  P.  M.A  O.  B.  Co.  T.  Becker,  35 
Fed.  Rep.  883. 

State  cannot  require  a  rati  way  corporation  to 
carry  persons  or  properly  without  reward. 

Chieago  AN.W  B.  Co.  t.  De^f,  35  Fed.  Rep. 
866;  Railroad  Oommiaaion  Caaea,  116  U.  8.  831 
(29:  644);  Daw  v.  Beidelman.  125  U.  S.  680  (81: 
841);  Riee  v.  Weatem  JIT.  T.  A  P.  R.  Go.  i  In- 
ters. Com.  Rep  298,  801. 

In  rick  Wo.  T.  Hopkina,  118  V.  S.  856  (30: 
220),  this  court  very  distinctly  condcmDS  unjust 
modes  of  applying  and  enforcing  a  law  not  in 
itself  rold. 

For  points  and  authuriUes  of  Meaara,  John 
W.  Car?  and  W.  C.  Gond^,  aee  the  case  of 
Chicago,  M.  A  St.  P.  B  Co.  t.  Stale  of  Minne- 
sota, ante,  p.  970. 

Messrs.  BIoaesE.  Clapp  and  A  IF.  Ohitdt, 
for  defendant  in  error: 

The  8tal0  has  power  to  ngulate  the  ratea  ot 
charge. 

Biake  v.  Winona  B  Oo.  19  Minn.  418.  94  U. 
S.  180  (24:  99);  State  v.  Smith.  35  Mian.  257; 
Munn  V.  lUinoia,  94  U.  8.  118  (24:  77);  Peik  y. 
Chieago  A  N.  W.  B.  Co.  94  U.S.  164  (24:  07);  Chi- 
cago, M.  A  St.  P.  B  Co.  V.  Aekley,  94  U.  8.  179 
(24:  90);  Buggies  V.  Ulinois.  103  U.  S.  526  (27: 
812);  Gfiarlea  River  Brit^  v.  Warren  Bridge.  S« 
U.  8.  11  PeL420.  647(0:  778,  988):  Ohieago.B. 
A  Q.  R.  Oo.  T.  loica.  94 U.  S.  155(24:94);  Rail- 
road Commission  Casta,  116  U.  S.  807(20:636); 
D<nr>  V.  Beidelman,  125  U.  8.  680  (81:  841). 

That  the  operation  of  the  Act  would  not 
amount  to  a  taking  of  private  property  without 
compensation,  see— 

Railroad  Oommiation  Caaea,  lift  tT.B.  807  (89 
636);  Munn  t.  lUinds,  94  U.  8.  113,  184.  ISS 
(24:  77.  87):  Richmond,  F.  A  P.  R.  Oo.  v.  Rich- 
mond, 96  U.  S.  521,  529  (24:  734,  787);  Spring 
Valley  Water  Works  t.  Sehottler,  110  U.  8. 
247,  854  (28:  178.  176);  Georgia  Bkg.  Co.  v. 
Smitfi.  128  U.  8.  174,  179  (32:  377,378);  Stono 
V.  Farnura  L.  A  T.  Co.  116  U.  8.  807.  825.  331 
(29:  68ti,  642,  644);  Dow  v.  Beidetntan,  12S  U.  8. 
(ttjO(31:  841). 

When  the  Legislature  fixes  a  rate,  the  rata 
so  fixed  is  by  force  of  the  legislative  declara- 
tion a  reasonable  rate,  because  a  lawful  rate, 
and  the  question  of  its  reasonableness  ceases 
to  be  the  subject  of  judicial  inquiry. 

Chieago  B.  Go.  w.  lotca,  94  U.  6.  155  (24:  04); 
Peik  V.  Chieago  A  N.  W.  B.  Cb.  94  U.  8.  164 
(24: 97);  Chieago.  M.  A  8t,  P.  S.  Ot,  T.  AckUp, 
94  U.  8. 179  (24:  99). 

Mr.  Jvitiee  Blatchford  delivered  the  opin-  [469] 
ion  of  the  court: 

This  is  a  writ  of  error  to  the  Supreme  Court 
of  the  State  of  Minnesota,  to  review  Its  judg- 
ment awarding  a  peremptory  writ  of  man- 
damui  against  the  Minneapolis  Eastern  Rail- 
way (Company,  commaadlag  it  to  comply  with 
the  requirements  of  the  recommendation  and 
order  made  by  the  Railroad  and  Warehouse 
Commission  of  tbe  Stale  of  Minnesota,  on  tbe 
2d  of  August,  1687,  and  to  change  its  tariff  of 
rates  and  charges  for  handling  and  switching 
any  car  over  the  lines  of  its  railway  in  the  City 
of  Minneapolis,  regardless  of  the  distance  or 
tbe  character  of  the  freight  in  auch  car.  and  la 
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suh'iltiitp  therefor  the  tariff  recommended, 
publiilied  and  posted  by  said  Commission,  to 
■wit,  the  rate  of  $1  for  handling  and  switch- 
ing nnv  car  over  its  line  of  railway  In  snid  city, 
regurdlcss  of  the  distance  or  the  character  of 
the  freight  in  such  car,  being  the  rate  published 
by  the  Commission  and  declared  to  be  equnl 
and  reasonable.  The  case  arose  under  the 
same  Statute  considered  In  the  case  of  OMeaffo, 
Milwaukee  d  St.  Paul  Riitway  Co.  v.  State  of 
Minnesota  [ante,  p.  070],  just  decided. 

The  Minneapolis  Eastern  Railwar  Company 
was  and  is  a  railroad  corporation  duly  created 
and  organized  under  tbe  General  Railroad  Law 
of  the  State  of  Minnesota,  operating  one  or 
more  lines  of  railway  Id  the  City  of  Minne- 
dpolts  In  that  State,  and  a  common  carrier  en- 
gaiced  in  transporting  freight  and  property  by 
rail  within  the  limits  of  that  city,  and  more 
partlculuiy  engaged  in  tbe  business  of  hand- 
ling and  switching  cars  over  its  line  or  lines  of 
railroad  within  said  limits,  and,  as  such  com- 
mon carrier,  enjoying  the  right  to  condTict  its 
business  within  the  State  of  Minnesota,  Aiihjcct 
to  tbe  provision  of  section  4  of  article  10  of  tlie 
Constitution  of  that  State,  and  bound  to  carry 
minerals,  agricultural  and  other  productions, 
and  manufactures,  on  equal  and  reasonable 
terms.  Prior  to  tbe  7th  of  July,  1887,  the 
Company  had  and  maintained  in  force  a  sched- 
ule of  its  tariff  of  rates  within  (he  City  of  Min- 
nea[)oIia,  as  follows:  For  handling  and  switch- 
ing empty  cars  over  its  lines  of  railway  within 
the  limits  of  the  city,  $1.25  per  car;  for  hand- 
ling and  switching  loaded  cars  over  Its  lines  of 
railway  within  the  limits  of  the  city,  $1.50  per 
car:  and  prior  thereto  said  schedule  of  rates 
bad  been  published  by  the  Com^ny. 

On  the  7th  of  Jnly,  1887,  the  Railroad  Cora- 
mission  constituted  by  said  Act  made  an  order 
which  was  served  upon  the  Company,  and  on 
the  2d  of  August.  1887.  made  a  lurther  order, 
a  notice  of  which  was  served  on  the  Company, 
in  tbe  following  terms: 

"Whereas,  at  a  regular  meeting  of  the  Rail- 
road and  Warehouse  Commission  ot  tbe  State 
of  Minnesota,  held  at  the  office  of  said  Com- 
mission, in  the  City  of  St.  Paul;  in  said  State, 
on  the  7th  dar  of  July  last,  and  pursu- 
ant to  sec.  8  of  an  Act  CTtitlol  'An  Act  to 
Regulate  Common  Carriers,  and  Creating  the 
Railroad  and  Warehouse  Commis-sion  of  tbe 
State  of  Minnesota,  and  Defining  the  Duties  of 
Such  Commission  in  Relation  to  Common  Car- 
riers.' approved  March  7, 1887,  a  notice  or  order 
was  then  and  there  made  and  issued  by  said 
Commission  and  duty  served  upon  you,  of 
which  the  following  is  a  copy,  namely; 

"  'Whereas,  all  railroad  companies  owning 
or  operating  terminal  or  switching  facilities  at 
or  within  the  City  of  Minneapolis,  in  said  Slate, 
with  tbe  exception  of  the  Chicago,  Milwaukee 
and  St.  Paul  Railwav  Company,  pursuant  to 
subdivision  ((f)  of  section  8  of  an  Act  entitled 
"  An  Act  to  Regulate  Common  Carriers,  and 
Creating  tbe  Railroad  and  Warehouse  Commtt- 
■ion  of  tbe  State  of  Minnesota,  and  Defining 
the  Duties  of  Such  Commission  In  Relation  to 
Common  Carriers,"  approved  March  7,  1887, 
have  filed  with  this  Commission  copies  of  tbetr 
several  schedules  of  rates  and  charges  for 
twitching  can  OD  their  respective  tracu  at  and 
131  U.  S. 


within  said  city;  and  whereas  it  appears  from 
said  schedule  that  tbe  rates  and  chnrees  made 
by  said  companies  vary  from  iweniy-nve  cents 
per  car  for  empty  cars  to  two  d  por  car 
for  loaded  cars;  and  whereas  saitl  C'ooiniission, 
after  doe  and  careful  Inquiry  and  considera- 
tion, do  find  that  euch  and  every  cimrsc  in  ex- 
cess of  one  dollar  per  car  for  swilcliiiii;  witliin 
tbe  limits  of  said  City  of  Minneapolis  is  unrea- 
sonable and  an  excessive  compensation  for  tbe 
service  performed :  Now,  therefore,  it  is  ordered 
and  determined  by  this  Commission,  pursuant 
to  the  authority  in  tbem  vested  by  the  afore- 
said legislative  Act.  that  all  such  schedules  be 
changed  by  striking  therefrom  all  charges  or 
rates  in  excess  of  one  dollar  per  car  for  tbe 
switching  or  transfer  thereof  and  insert  in  room 
of  the  words  or  figures  stricken  out  tlie  words 
"  one  dollar"  or  the  aopropriatc  sign  and  ligtire 
therefor.  It  Is  the  object  and  purpose  of  iliis 
order  to  eslabliflh  one  dollar  as  the  maximum 
charge  for  the  switching  or  transfer  of  any  car 
at  or  within  tbe  limits  of  said  city  without  re- 
gard to  distance  or  the  kind  of  gooils  or  mer- 
chandise with  wbinh  the  car  so  switched  or 
transferred  may  be  loaded; ' 

"And  whereas,  by  the  suiisequfot  action  of 
said  Commission,  of  which  said  nclion  vnu 
were  duly  notified  by  order  of  tbe  Commission, 
the  said  order  or  uotice  should  noi  take  effect 
or  be  considered  to  be  of  biudiug  force  upon 
you  until  the  fifteenth  d.iy  of  sind  monlli: 

"  And  whereas  you  have  ne£;I<  rted  and  re- 
fused for  more  than  ten  days  af:er  and  since 
tbe  fifteenth  day  of  July  last  to  substitute  such 
tariff  of  rates  or  chargra  or  to  adopt  the  same 
as  recommended  and  directed  by  said  Commis- 
sion, as  in  and  by  said  notice  and  order  you 
were  recommend^  and  rctiuired  to  do,  and  do 
still  so  neglect  and  refuse  : 

"Now,  therefore,  we,  the  said  Commtsainn, 
do  hereby  publish  and  declare  tbe  said  tariff 
of  rates,  namely,  one  dollar  per  car  for  the  [47S] 
switching  or  transfer  of  any  loaded  car  by  you 
within  the  limits  of  the  said  City  of  Minneapo- 
lis;, as  and  to  be  the  legnl,  equal  and  ri'asonable 
charge  for  such  switching  or  trHn-ifer  of  cars 
by  you,  and  that  the  same  is  now  in  force  and 
effect  in  place  of  tlie  charges  and  rale  of  com- 
peosatioo  by  you  heretofore  charged  for  >  uch 
service. 

"You,  the  said  Railway  Companv,  your 
agents  and  employes,  will  act  accordlT-gl/  or 
answer  for  a  violation  of  the  section  and  Ad 
to  which  reference  is  above  made." 

On  the  lOtb  of  January,  1889,  tbe  Commis- 
sion, by  tbe  attorney -general  of  the  State,  made 
application  in  writing  to  tbe  Supreme  Court 
of  the  State  to  compel  the  Company  to  comply 
with  the  recommendations  made  to  it  by  the 
Commission  to  change  lis  tariff  of  rates  for 
handling  or  switching  cars  within  tbe  City  of 
Minneapolis,  and  to  substitute  therefor  the 
tariff  recommended  by  the  Commission,  and  to 
adopt  the  rates  declared  by  the  Commission  to 
be  equal  and  reasonable  for  such  services. 
Tbe  application  set  forth  the  schedule  or  tariff 
of  rates  so  maintained  by  tbe  Company  prior 
to  the  7th  of  July,  1887,  ipr  switching  empty 
and  loaded  cars  over  its  lines  of  railway  within 
tbe  limits  of  the  City  of  Minneapolis,  the  find- 
ing of  the  OommiwoD,  on  tlie  7th  of  July, 
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1887,  that  nicb  schedule  ot  rates  was  unequal 
ttod  unreasonable,  and  its  order  establishing  fl 
as  the  maximum  charge  for  itchin;  or  trans- 
ferring any  car  wlthlo  the  limits  of  the  city, 
without  regard  to  distance  or  the  kind  of  goods 
with  which  it  might  be  loaded;  that  the  Com- 
pany had  been  duly  notified  of  such  action  of 
the  CommiasloD,  and  had  neglected,  for  more 
than  ten  days  after  the  ISth  of  July.  1887.  to 
substitute  or  adopt  the  tariff  of  charges  recom- 
mended aod  directed  by  the  Commission;  that 
the  Commission  had  duly  posted  and  published 
the  tariff  declared  by  It  to  be  equal  and  reasoo- 
able;  and  that  the  Company  still  refused  to 
carry  out  the  recommendarion  of  the  Commis- 
^on  BO  made,  published  and  posted,  and  con- 
tinued to  charge  the  rates  so  specified  aa  its 
•chetlule  tariff. 

An  alternative  writ  of  mandamus  was  applied 
for  and  Issued,  commanding  the  Company  to 
adopt  the  rate  of  cbargea  so  declared  bv  the 
Coinmissfon  to  be  equal  aod  reasonable  for 
[473]  bandlingand  switching  cars  within  the  City  of 
Hinneapolis,  or  to  show  cause  why  it  had  not 
done  so,  on  the  15th  of  January,  Ib^. 

By  its  return,  filed  January  21. 16S9,  the  Com- 
pany made  answer  to  the  altematiTe  writ  as 
follows: 

"That  thi^  respondent  wasorganizedasaraU- 
way  company  under  and  by  virtue  of  the  Gen- 
eral Laws  of  the  Slate  of  Minnesota,  on  or  about 
(he  17th  day  of  June.  A.  D.  1878. 

"That  on  or  about  the  27th  day  of  January, 
A.  D.  1879,  its  articles  of  association  were 
amended  so  aa  to  declare  and  make  the  general 
nature  of  Its  business  to  be  the  building  and 
operntingof  a  railway  from  the  City  of  Minne- 
apolis, in  the  County  of  Hennepin,  and  State 
of  MinncsoU.  to  the  City  of  St.  Paul,  in  the  j 
County  of  Ramsey,  in  said  StHtc,  with  branches  ' 
connecting  with  any  and  all  railronds  then 
built  orlhereafter  to  oe  built  or  secured  nr  con- 
structed to  or  into  the  said  cilics  or  either  of 
them:  also  branches  to  mills  and  manufactories 
in  said  cilics  or  In  either  cf  them;  the  said  rail- 
way and  branches  to  be  constructed  and  oper- 
ated with  one  or  more  tracks  and  with  necessarr 
idde  tracks,  turn  outs  and  connections,  and  all 
necessary  roadways,  right  of  way,  depot 
grounds,  yards,  machine  sbopn,  warehouses, 
elevators,  station-bouses,  structures  and  build- 
ings, rolling  Mock  and  all  ottier  teal  estate  and 
personal  property  necessary  or  convenient  for 
the  operation  aod  management  of  said  railway. 

"That  the  total  length  of  its  tracks  heretofore 
constructed  is  about  three  and  one-half  (Si) 
miles,  and  that  said  tracks  are  aod  at  all  times 
have  bean  wholly  within  the  City  of  Hinoeapo- 

UlL 

"That  the  total  «»t  to  this  respondent  of  lb 
nid  system  of  ndlway  and  of  the  equipment 
thereof  is  the  snmof  two  hundred  and  fifty- 
three  thousand  one  hundred  and  forty-eigbt 
dollars  and  eleven  cents  (|SB8,148.11Xembnc- 
Ing  the  following  Items: 

"For  rlffht  of  war  and  damaffe  to  build- 
ings, one  hundred  itiouBandoaehuo< 
dred  and  two  dollars  and  ninetr-nlne 

14741   cents  tlOll.IOi  •• 

I   '^J   "Tot- grading  and  Biirfaolng.  nine  thou- 
SUQd  two  liundred  and  thlrtr-seven 

 dollars  and  slxtv-foupconts   MV7  04 

"For  bridpps,  docking  and  trestle,  ttTtj- 
four  thouaaod  seven  hundred  and 
■U  doUatM  and  ntnetr-four  omts....    14,708  M 
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"For  ties.  Iron  and  steel,  track-laTlnff. 
crowfngB,  Bwitches  and  side  tnoka, 
twenty -nine  tboueand  tirentjr  dollari 
and  slxty-aevan  conte   AMMO  V 

"For  hiilldlngs,  two  ttaouKind  two  fana- 
dred  and  flfty-two  dollars  and  aBV> 
enty  cents   tJO  n 

"For  Incorporation  and  legal  ezpenses 
and  e!iKr'lag,  six  thousand  ooe  )inn> 
dred  and  fifteen  dollars  and  slxtoea 
oents   IJU  U 

"For  office  furniture  and  track  scalea, 
four  hundred  and  forty-aeveo  doU 
lars  and  flfty-flve  oents   4ff  ■ 

"For  one  (ii  locomotive  engine  and  one 
111  hand  car,  six  thouBtiod  one  hun- 
dred and  fifty -four  collars  and  sev- 
enty-seren  cents    C,1H  7T 

"And  for  dlveni  other  items,  tblrty-flve 
thousand  one  hundred  and  ulne  dol- 
lars and  Bixty-nlne  oents   IB,10B  M 


"That,  since  the  acquisition  of  this  respond- 
ent's said  right  of  way,  the  value  of  real  estate 
in  the  City  of  Minneapolis,  as  well  adjacent  to 
said  railway  as  in  said  city  at  large,  has  in- 
creased many  fold,  and  the  acquisition  of  said 
right  of  way  would  at  this  time  cost  many  timea 
the  amount  laid  out  and  expended  therefor  by 
this  respondent. 

"That  but  thirty  thousand  ($80,000)  dollars 
of  it'4  capital  stock  has  ever  been  issued. 

"Tbat  on  or  about  the  1st  day  of  January, 
A.  D.  1879,  this  respondent,  being  tliereio  duly 
authorized  by  hiw,  made,  executed  and  deliv- 
ered to  Sherburne  S.  Merrill  and  William  11. 
Ferry,  as  mortgagees,  in  trust  to  secure  the 
payment  of  the  bonds  hereinafter  mentioned, 
with  the  interest  thereon,  a  mortgage  or  deed 
of  trust,  bearing  date  on  that  day,  whereby  it 
granted,  bargamed,  sold  and  convevod  uoto 
the  said  trustees  all  its  railroad  then  in  course  |475| 
of  construction  on  the  west  side  of  the  Missis- 
sippi River,  being  much  the  greater  proportion 
j  of  its  entire  present  system,  'including  all  the 
i  railways,  ways,  rights  of  way.  depot  grounds 
and  other  lands  for  rights  of  wayor  for  railway 
uses;  all  tracks,  bridges,  viaducts,  culverts, 
fences  and  other  structures;  all  depots,  station 
houses,  ffDgine-bouaes,  car  houses,  freight 
houses,  wood-houses  and  other  bulldiuirs;  all 
shops  then  held  or  thereafter  to  be  acquired  or 
used  in  connection  with  said  railroul  or  the 
business  thereof,  and  all  locomotives,  tenders, 
cars,  rolling  stock  or  equipment;  all  machinery, 
tools,  implements,  fuel  and  materials  for  con- 
BtruciiDg,  operating,  repairing  or  replacing  said 
railroad  or  any  part  thereof,  or  of  any  pert  of 
its  equipment  or  appurtenances  then  held  or 
thereafter  to  be  aoquired;  also  alt  franchises 
connected  with  or  relating  to  said  rsilroad,  or 
to  the  conali  uction,  maintenance  or  use  thereof 
then  held  or  thereafter  to  be  acquired  by  the 
said  respondent.  Including  the  franchise  to  be 
a  corporation,  and  all  and  singular  the  heredit- 
aments thereunto  belonging  or  in  any  wise  ap- 
pertaining, aod  all  the  resJ  estate,  ngfat,  title, 
interest,  property,  possession,  claims  and  de- 
mands whatsoever,  as  well  in  law  as  Id  equity, 
of  the  said  respondent  of,  in  and  to  the  same, 
and  any  and  every  part  thereof;  which  mort- 

Sige  or  deed  of  trust  expressly  provide:!  tbat 
e  trust  thereby  created  should  not  afTect  any 
fortha  extension  or  branches  of  snid  line  of 
railroad,  or  any  property  acquired  or  to  be  ac- 
quired for  use  in  connection  with  such  exten- 
sion or  branch,  and  which  said  morlg:i|:e  or 
deed  of  tru"'  was  recorded  in  the  office  of  the 
register  of  i..(.-ds  Id  and  for  the  said  County  of 

m  U.S. 


Digitized  by  Google 


1889. 


MiSHEAFOLIS  EUTBHK  R.  CO.  T.  STATB  OF  UlKNl^SOTA. 


467-481 


Hennrpiii,  in  volume  M  of  mortgages,  on ' 
pagi*8  877  10  887,  inclusive. 

"That,  under  and  by  virtue  of  the  said  mort- 
gngcor  deed  of  trust,  and  p  ;rsiiantto  tlie  tenor 
thereof,  this  respondent,  on  or  about  the  finit 
day  of  January,  1879,  made  and  executed  in 
due  form  of  lair,  and  thereafter  negotiated  and 
disposed  of,  one  hundred  and  Sfty  (ISOi  bonds 
or  writings  oblig.itory  for  the  aum  of  one  thou- 
sand ($1,000)  dollars  each,  and  all  of  like  tenor, 
IxairinET  dale  the  1st  day  of  January,  1879,  and 
payable  in  thirty  (801  years  after  the  date  there- 
of, with  interestat  tberateof  seven  (7)  percent 

Kr  annum,  payable  lemi-annually,  on  the  first 
ys  of  January  and  July  in  each  year,  upon 
the  presentation  and  surrender  of  coupons  there- 
to respectively  anneied,  representing  and  re- 
quiring the  payment  of  each  such  installment 
of  interest,  by  reason  whereof  this  respondent 
became  liable  to  pay  the  sum  of  ten  thousand 
and  five  hundred  (flO,5(K))  dollars  per  annum 
fOT  such  interest  on  its  said  bonds  so  issued  and 
negoiinted;  which  mortgage  is  still  in  full  force 
and  cfTect  and  all  which  bonds  and  coupons 
are  still  ouistaoding  and  wholly  unpaid. 

"Ttint  all  the  proceeds  of  said  stock  so  Issued 
and  all  the  proceeds  of  said  bonds  so  negotiated 
were  used  to  Ibe  construction  and  equipment 
of  rC'ipondent's  said  railway. 

"That  all  such  proceeds  were  insufficient  for 
that  purtMise,  and  this  respondent  therefore, 
from  liine  lo  time,  for  that  purpose,  effected 
and  further  became  indebted  for  further  loans 
of  money,  without  security  therefor,  to  the 
amount  of  about  ninety  thousand  ($90,000)  dol- 
lars, all  which  was  used  In  the  construction  and 
equipment  aforesaid. 

"That  this  respondent  began  the  operation 
of  the  mid  railway  on  or  about  the  1st  day  of 
June,  1879,  and  has  continued  to  operate  the 
name  at  nil  times  hitherto. 

"Thni  its  whole  business  now  is,  and  at  all 
times  lias  been,  the  receipt,  transportation  and 
delivery,  commonly  called  switching,  of  cars 
between  the  tracks  of  other  railway  companies 
and  mills,  warehouses  and  Industries  situated 
upon  its  own  lines  within  said  City  of  Minoe- 
•polis. 

"That,  until  the  1st  day  of  September,  1882, 
U  cliargcd  fur  lis  services  in  switching  only  the 
tcm  of  one  dollar  ($1)  per  loaded  car;  ttiat 
tm  the  day  lost  aforesaid  it  raised  its  charge  for 
such  service,  and  has  ever  since  charged  and 
received  for  such  service  tbe  sum  of  one  dollar 
and  fifiy  cents  ($1.50)  per  loaded  car. 

"That  the  service  so  rendered  by  this  re- 
spondent Is  of  a  character  which  would  other- 
wise be  performed  by  drays  or  wagoos.  at  an 
expense  to  patrons  very  much  greater  than  tbe 
last-mentioned  rate  of  charge  of  this  respon- 
dent. 

"  That  the  rate  of  one  dollar  and  fifty  cents 
(11.50]  per  loaded  car  above  stated  does  not 
exceca.  but  Is,  a  f^r  and  reasoiiable  charge 
formicb  service. 

"Thit  respondent  further  says,  that  from 
tbe  beginning  of  the  operation  of  said  rallw«r 
to  and  Inoluding  tbe  sOth  day  of  June,  1887, 
notwithstanding  such  increase  of  rate,  the  gross 
earnings  of  this  respondent  were  less  than  tbe 
amount  of  its  operating  expenses  and  of  the 
Interest  to  that  date  accrued  upon  Its  said  mort- 
gage bonds,  by  the  sum  of  twenty-one  thou- 
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sand  two  hundred  and  twentv-tbree  dollars 
and  seventy-six  ceiits($21,223.76). 

"That  nil  the  excess  of  its  -rrnss  earnings 
over  its  operating  expenses  has  been,  from 
year  to  year,  applied  to  the  re^myment  of  the 
aforesaid  unsecured  indebtedness  for  moneys 
used  in  construction  and  equipment  and  the 
interest  thereon. 

"  That,  on  the  SOth  day  of  June,  18S8,  there 
nevertheless  remained  unpaid  of  the  indebied- 
ness  last  mentioned  and  interest  thereon  tbe 
sum  of  twelve  thouscnd  two  hundred  and 
eleven  dollars  and  two  cents  ($12,211.03),  of 
which  lost-roentiooed  sum,  by  like  application 
of  such  excess,  the  sum  of  ten  thousand  dol- 
lars ($10,000)  was  paid  on  or  before  the  SOth 
day  of  November.  1888,  then  ftill  leaving  a 
balance  of  such  unsecured  indebtedness  and  of 
the  iutercst  thereon,  in  the  sum  of  two  thou- 
sand two  hundred  and  eleven  dollars  and  two 
cents  ($2,211.02). 

"  That,  by  reason  of  such  application  of  the 
excess  of  gross  earnings  over  operating  ex- 
penses, no  interesf  whatever  has  erer  been 
hitherto  paid,  and  this  respondent  has  had  no 
funds  wherewith  to  pay  anv  interest  whatever, 
upon  its  aforesaid  boudccf  Indebtedness,  but 
that  the  same  has  accumulated  and  remains 
unpaid  to  the  amount  of  one  hundred  and  five 
thousand  ($105,000)  dollars. 

"This  respondent  further  says,  that,  in  the 
year  ending  on  the  80th  day  of  June,  1888,  its 
last-complcied  fiscal  year,  it  transported  over 
Its  lines  twenty-seven  thousand  two  hundred 
and  seventy-two  (27,372)  loaded  cars,  which 
wafi  its  entire  business,  and  that  It  received  as 
compensation  therefor,  at  the  rate  of  one  dol- 
lar  and  fifty  cents  ($1.50)  per  car,  the  sum  of 
forty  thousand  nine  hundred  and  eight  ($40,- 
008)  dollars,  which  last-men  I  ioncd  sum  con- 
slituted  its  entire  receipts  for  that  year. 

"That  it  therewith  paid  its  operating  ex* 
penses  for  the  same  year,  amountin to  twenty* 
two  thousand  five  nnndred  and  eighty-three 
dollars  and  seventy-eight  cents  ($22,688.78), 
and  paid  the  whole  residue  thereof  on  account 
and  m  reduction  of  its  unsecured  indebtedness 
aforef^id  and  the  interest  thereon. 

"  That  the  said  year  was  an  uausuelly  {ffos- 
perous  one,  and  was  the  first  year  in  tbe  bistory 
of  this  respondent  when  It  earned  a  sum  equal 
to  the  amount  of  ita  operating  expenses  and 
one  year's  interest  upon  its  sala  bonded  indebt- 
edness. 

"That,  induced  by  its  gradual  reduction 
and  payment  as  aforesaid  of  its  said  uDse< 
cured  indebtedness  the  credltots  of  tbis  re- 
spondent for  the  said  unsecured  Indebtedness 
have  hitherto,  with  the  assent  and  at  the  re- 
quest of  this  respondent,  as  the  said  Interest 
coupons  have  from  time  to  time  become  due, 
advanced  tbe  amounts  thereof  to  the  holders 
of  said  coupons,  and  thereupon  and  thereby 
taken  the  same  up  from  such  holders  by  way 
of  payments  for  tbe  honor  and  for  the  protec- 
tion of  the  credit  of  this  respondent,  In  order 
to  avoid  any  foreclosure  on  the  part  of  Ibe 
holders  of  said  bonds  by  reason  of  default  in 
the  payment  of  any  such  coupons,  and  that  so, 
and  not  otherwise,  has  this  respondent  hitherto 
been  able  to  avoid  such  foreclosure. 

"The  respondent  further  says,  that  aportloa 
of  iu  said  railroad  upc»  the  west  side  of  said 
3  »8» 
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river,  about  one  tfaousand  and  two  hundred 
<1,200)  feet  In  length.  Is  upon  wooden  trestle- 
work,  which  la  now  nearly  ten  (10)  years  old, 
and  about  one  thousand  one  hundred  (1,100) 
feet  in  length  of  which  is  so  decayed  and  worn 
that  the  same  must  be  almost  entirely  renewed 
and  rebuilt  within  the  ciurent  year  1889,  if  the 
operation  of  said  railroad  is  to  be  continued. 

"  That  this  respondent  haa  no  source  of  rev- 
enue to  meet  the  expense  of  rebuflding  other 
than  its  earninits. 

"  That,  if  said  trestle  is  rebuilt  of  wood  the 
cost  thereof  will  exceed  the  sum  of  fifteen 
tbousand  ($15,000)  dollars,  and  if  of  iron  or 
steel  will  exceed  Uie  sum  of  eighty  thousand 
(ISO.OOO)  dollars. 

"  Tbe  respondent  further  says,  that  If  the 
order  of  the  relators  set  forth  in  said  alierna- 
[479]  tive  writ  had  been  forthwith  and  hitherto  en- 
forced, and  if  this  respondent  bad  received  but 
one  ($1)  dollar  per  car  for  tbe  service  rendered 
<luring  its  last  fiscal  year  aforesaid,  the  entire 
receipts  from  all  its  buuneas  in  said  year  would 
have  been  but  twenty-seven  Uiousand  twohun- 
dred  and  seventy-two  (|;37,S72)  dollnrs,  which 
would  have  left  tbis  Kspondent  but  four  thou- 
sand six  hundred  and  eigbty-eight  dollars  and 
twenty-two  ((4,688.22;  cents  wherewith  to  pay 
the  residue  of  its  unsecured  iadebtedoess  afore- 
said, then  exceeding  twelve  thousand  dollars 
($12,000),  or  (0  pBV  the  sum  of  ten  thousand 
and  five  hundred  dollars  ($10,500)  interest  ac- 
crued upon  the  said  bonded  debt,  leaving  noth- 
ing for  extraordinaiT  repairs  and  nothing  for 
renewals  of  trestles,  bridges  or  rails. 

"  That  this  respondent  is  tbe  owner  of  all 
the  railway  used  in  conducting  its  said  busi- 
ness, subject  only  lo  the  lien  of  said  mort- 
gaire.  a 

"That  it  is  entitled  to  the  possession  and 
beneficial  use  thereof  to  the  same  extent  as  the 
owners  of  other  property  are  entitled  to  the 
beneficial  use  thereof;  tliat  it  has  the  right  to 
fix  the  price  for  llie  use  of  its  property  by 
others,  and  tbe  rate  at  which  it  will  do  busi- 
ness for  others,  subject  only  to  the  qualifica- 
tion that  tbe  rates  so  fixed  shall  be  equal  and 
reasonable. 

"  That  the  rate  of  one  dollar  and  fifty  cents 
($1.50)  per  car  so  fixed  and  collected  by  it  as 
aforesaid  is  fair,  just,  equal  and  reasonable; 
that  the  rate  of  one  dollar  ($1)  per  car  spec- 
ified in  said  order  of  relators  is  grossly  unfair, 
unjust,  unequal  and  unreasonable,  and  beyond 
the  jurisdiction  and  power  of  the  said  relators 
in  thnt  behalf. 

"  That  the  said  recommendation  of  the  said 
telators  set  forth  in  said  alternative  writ,  by 
means  whereof  tbey  seek  to  compel  a  reduction 
In  the  rate  fixed  by  this  respondent  from  one 
dollar  and  fifty  cents  ($1.60)  per  car  to  one 
dollar  ($1)  per  car  and  a  consequent  toss  in 
revenue  of  one  third  (i)  of  Its  entire  earnings, 
was  made  by  said  relators  without  notice  to 
this  respondent,  and  without  giving  It  any  op- 
portunity to  be  beard  in  its  own  behalf,  and 
that  for  that  reason  the  said  recommendation 
is  against  the  common  rights  of  American  cil- 
|48uj  i7^Dg  aod  ]g  in  violation  of  the  Constitution  of 
the  United  States,  and  is  wholly  void. 

"  And  tbis  respondent  further  says,  that  if 
the  said  order  be  enforced  by  tbe  mandate  of 
tbis  court,  it  will  take  the  property  of  tbis  re- ' 
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spondent  against  its  will,  without  due  prooeM 
or  any  process  of  law,  and  in  violation  of  sec- 
tion 1  of  article  14  of  the  Constitution  of  the 
United  States;  that  if  tbe  said  order  of  the  said 
relators  he  enforced  against  this  respondent, 
and  If  its  charge  be  reduced  to  one  dollar 
($1)  per  car,  this  respondent  will  be  thereby 
deprived  of  tbe  ability  to  pay  the  interest  upoo 
its  EBid  bonded  indehtedacss,  as  it  haa,  with 
the  consent  of  the  State  of  Minnesota,  cod* 
tracted  to  do,  and  that  any  law  of  tbe  said 
State,  or  any  order  of  the  said  relators,  or  any 
judgment  of  this  court,  preventing  tbe  respon- 
dent from  performing  its  said  contract,  whea 
without  such  law,  order  or  judgment  It  mi^ht 
.have  performed  the  same,  or  might  thercftfter 
perform  the  same,  Is  and  will  Ik  a  law,  order 
and  judgment  impairing  the  obligation  of  a 
contract,  and  is  and  wiirbe  in  violation  of  sec- 
tion 10  of  article  1  of  the  Constitution  of  the 
United  States,  and  is  and  will  be  wholly  void. 

"  This  respondent,  further  making  return, 
says,  that  the  siud  order  of  the  said  relators^ 
set  forth  In  said  alternative  writ,  will,  if  en> 
forced,  deprive  it  of  its  property  for  the  use 
and  benefit  of  private  citizens,  without  making 
any  comi^ensalion  unto  it  as  the  owner  thereof, 
in  violation  of  section  13  of  article  1  of  the 
Constitution  of  tbe  State  of  Minnesota,  and  ta 
and  will  be  wholly  void. 

"And  tbis  respondent,  further  making  re- 
turn, savs  that  by  tbe  provisions  of  section  4 
of  article  10  of  the  Constitution  of  said  Stale, 
this  respondent,  being  a  common  carrier,  en- 
joying  the  right  of  way  in  pursuance  of  tbe 
provisions  of  the  said  Constitution,  is  bound  to 
carry  tbe  mineral,  agricultural  and  other  pro- 
ducuoos  of  tbe  people  of  said  State  on  equal 
and  reasonable  terms;  that  it  has  always  so 
carried  the  same  whenever  tendered  or  oQered 
to  it  for  thnt  purpose;  that  tbe  terms  ofi^ered  by 
it  have  always  been  equal  and  uniform  to  all 
persons  and  have  always  been  reasonable  in 
amouut, 

"  And  this  respondent  avers,  that  it  is  eD> 
titled  to  have  and  receive  reasonable  compen-  |481] 
sation  for  tbe  service  it  is  so  bound  to  render, 
and  that  the  said  order  of  said  relators,  set 
forth  in  said  alternative  writ,  assumes  to  fix  a 
grossly-Inndequute  and  unreasonable  compen- 
sation therefor,  is  In  violation  of  the  cont^Utu- 
tional  provialon  last  mentioned,  and  is  wholly 
null  and  void. 

"  That,  by  reason  of  tbe  matten  berdnb»- 
fore  set  forth,  this  respondent  has  not  com- 
plied, and  ought  not  to  be  by  the  mandate  of 
this  honorable  court  compelled  to  comply,  witlt 
the  requirements  of  the  recommendation  and 
order  made  on  tbe  2d  day  of  August,  1837, 
and  lo  said  alternative  writ  set  forth. 

"  Wherefore  this  respondent  prays  the  judg- 
ment of  the  court  that  the  said  altemattve  writ 
may  be  discharged  and  that  tUs  lespondent 
may  be  hence  dismissed. " 

On  ft  hearing  on  the  return,  on  the  29th  of 
January,  1889,  the  Company  asked  leave  to 
make  proof  of  the  matters  set  forth  in  the  re- 
turn, at  sucb  time  as  the  court  might  appoint; 
but  the  request  was  denied,  and  tbe  Company 
exce: .  "d.  On  the  motion  of  the  attomey-gen- 
enil.  juau'ment  was  then  entered,  on  the  appli- 
cat':in.  tUu  alternative  writ  and  tiie  return,  for 
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tbe  iuulog  of  a  peremptory  writ  of  maodamui, 
to  review  which  judgment  this  writ  o(  error  la 
sued  out. 

The  Bupreme  ootirt  rendered  an  oplnloa 
alating  thai,  as  the  case  was  limilar  to  tnnt  of 
The  ^ate,  ex  rei.  77ie  Railroad  and  Warehoute 
Gmmisaion,  v.  The  Chicago,  Milwaukee  A  8t. 
Paul  Hailuap  Oo.,  before  decided  by  it,  the 
decision  would  follow  tbe  decision  In  that  caw 
and  upon  tbe  reasons  stated  in  tbe  opinion  filed 
therein. 

Tbe  views  and  consideratioos  applicable  to 
that  case  {.Chicago,  Milvaukee  dt  St.  Paul 
Railway  Oo.  v.  &ate  of  Minnetota),  which  has 
just  been  decided  by  us,  apply  with  even 
greater  force  to  tbe  present  case,  as  appears  by 
uie  return  above  set  forth  at  leneth. 

Tbe  Minneapolis  Eastern  Railway  Company 
was  organized  as  a  corporation  in  June,  1878, 
under  title  1,  chapter  of  tbe  Oeoeral  Stat- 
utes of  Minnesota.  By  §  2  of  an  Act  of  the 
Z^eislature,  approved  March  8,  1869  (Laws  of 
16W,  chap.  78,  p.  95),  it  was  provided  "  that 
any  railrrad  company  or  corporation  organized 
under  tbe  title  to  which  this  Is  an  amendment, 
may  charge  and  receive  for  the  transoortaiion 
of  passengers  and  freight  on  their  road  such 
reasonable  rate  as  may  be  from  time  to  time 
fixed  by  said  corporatioo  or  prescribed  by  law. " 
&r  §  8  of  chapter  103  of  tbe  General  Laws  of 
Slinnesotn  of  1875,  it  was  provided  as  follows: 
"No  railroad  company  shall  charge,  demand 
or  receive  from  any  person,  company  or  cor- 
poration an  unreasonable  price  for  the  trana- 

Eortation  of  persons  or  property,  or  for  tbe 
aulio^  or  storing  of  any  freight,  or  for  the 
use  of  Its  cars,  or  for  any  privilege  or  service 
afforded  by  it  in  the  transaction  of  its  business 
as  a  railroad  corporation."  We  do  not  per- 
ceive tiiat  these  statutory  provisions  constitute 
such  a  conlract  with  the  corporation,  as  to  tbe 
fixing  by  it  of  its  rates  of  charges,  as  to  deprive 
the  Lej^lature  of  ita  power  to  relate  uioae 
charges. 

The  decision  of  the  Commission  In  tbe  pres- 
ent case  appears  to  be  merelv  a  general  flndiug 
that  each  and  every  charge  in  excess  of  $1  pc'r 
car  for  switching  within  the  limits  of  the  City 
of  Minoeapolii  is  an  unreasonable  and  excess- 
ive compensation  for  the  service  performed. 
Tbe  Commission  states  that  it  made  sucb  find- 
ing after  due  and  careful  inquiry  and  consider- 
auoD;  but  it  doea  not  appear  that  tbe  Hinne- 
apolia  Eastern  Railway  Company  had  any  prior 
notice  of  any  bearing  at  which  tuch  finding 
was  made,  or  any  opporiunity  of  being  heard 
In  regard  thereto;  wnile  it  does  appear  that  it 
asked  leave  of  tbe  court  to  make  proof  of  the 
mitters  so  set  up  in  its  return,  that  its  request 
was  denied,  and  thatit  excepted  to  such  denial; 
and  ft  further  appears  by  its  return  U>at  It 
claimed  that  tbe  rate  of  $1  per  car  would  be 
so  unfair,  unequal,  unjust  and  unreasonable  as 
to  take  its  property  against  Its  will  without 
due  process  of  law. 

For  Hie  reatoru  tet  forth  in  the  other  eate 
fuit  decidcil,  the  judgment  of  the  Supreme  Court 
tf  Minneeota,  rendered  February  i7,  1889, 
awnrding  a  peremptory  writ  tf  mandavxu* 
againat  the  Railway  Company,  it  rerrraed.  and 
the  earn  i*  remand^  to  that  court  with  an  in- 
atrueUon  to  take  further  vroceedingt  n<a  ineon- 
riatent  with  the  opinion    tkia  eovrt. 

lU  V,  8. 


Mr.  Juttiee  Hiller  wrote  a  concurring  opin- 
ion entitled  in  this  and  the  next  preceding  case, 
which  appears  on  page  991,  ante. 

Mr.  Justice  Bradlej-,  with  whom  concurred 
Mr.  Juttiee  Gray  ana  Mr.  Jttetice  Lamar, 
wrote  a  dissenting  opinion  entitled  in  this  and 
the  preceding  case,  which  appears  on  page  VSH, 
ania. 


Bat  Porter 

In  the  Matter  of  THE  LOUISVILLE  UN-  l*88J 
DERWKITERS.  of  Louisville,  Kentucky. 

fiee  B.  C.  Beporter's  ed.  tilMBL) 

Suit$  of  admiralty  and  maritime  JuriedUtion 
— Act  of  March  S.  1S87 — libel  in  personam, 
when  may  be  maintained — Judiciary  Act— 
l^t  in  admiralty  againtt  corporation — $ernea 
on  foreign  eorpareUion. 

1.  The  provlston  to  tbe  Act  of  Marob  8, 1SS7.  chap. 
878,  sec.  1,  that  no  civil  suit  sliaU  be  brought  be- 
fore a  circuit  or  district  court  against  any  person 
In  anjr  other  distrlcc  than  that  whereof  be  is  an 
lnbat>itant.  lias  no  application  to  causes  of  admt> 
ralty  and  marltlTiie  Jurisdiction. 

X.  In  oourta  of  admiralty,  a  Itbcl  (n  pertonam  idaj 
be  maintained  for  any  cause  witliiD  their  Juris- 
diction. wlMrever  a  monition  onn  be  aerved  upon 
the  lll)ellee,  or  an  attachment  made  of  any  peiw 
aonal  property  or  credits  of  his. 

a.  The  proi'isloD  of  section  11,  chap.  SD,  of  the  Ju- 
dietary  Act  of  Sept.  24,  178B.  restricting  clvli  suits 
to  the  district  of  which  the  defendant  was  an  In- 
habitant  or  In  which  he  migrht  be  found,.dld  not 
Include  causes  of  admiralty  Jurisdiction. 

4.  A  libel  iQ  admiralty  in  personam  may  be  main- 
talned  against  a  oorporstloe  byatlacbmeutof  its 
goods  In  a  district  not  within  the  State  in  whtob 
it  was  incorporated. 

i.  Where  tbe  Iit>ellee,  a  foreign  corporation,  had. 
In  compliance  with  the  law  of  Louisiana,  appoint- 
ed an  agent  at  New  Orleans,  on  wbom  legal  pro- 
ci-sa  mlfrbt  be  served,  and  was  there  served  upon 
bira.  tbis  is  good  service  in  an  action  at  law  and 
is  equally  good  in  admiralty. 

[No.  8,  Original.] 

Argved  March  10,1890.  Decided  March  S J, 1890, 

PETITION  for  writ  of  prohibition  to  the 
Judge  of  the  District  Court  of  the  United 
States  for  the  Eastern  Dbitrict  of  Louisiana  to 
prohibit  him  from  entertaining  a  libel  in  admi- 
ralty in  pertonam  a^iost  a  corporation  of 
Kentucky  in  a  cause  of  contract  upon  a  policy 
of  insurance  u^nM  perils  of  the  Bras  and 
rivers.  Denied 
The  facts  are  stated  in  the  oidnlon. 
Mr.  J.  R.  Beokwlth,  tar  petitioner: 
Jurisdiction  is  the  power  to  hear  and  deter- 
mine the  subject  matter  In  controversy  between 
the  parties  to  a  suiL 

mode  lOand  v.  Maem^mm,  87  U.  B.  19 
Pet.  718  (9: 1888). 


NoTS,— ^  to  what  pfoees  the  imieHctim  of  cul- 
iMnOty  f*  confinti,  see  not«  to  Allen  v.  Newberry. 
IS:  UO. 

At  tojuriadieaonvf  stale  and  JJtMrA  States  cintrie, 
at  to  territory  and  ofentee  :  ebb  awl  .How  of  t  ide ;  ae 
to  erCmfnol  and  eivU  JurlmlteCfon,— fne  nof c  ui  TT.  f . 
V.  Bevans,  1: 404,  and  to  The  Tlionuis  Jcncn'Ou,  He 

aea. 

out 


Digitized  by  Google 


48MM  Sdfbkvb  Coubt  ov 

A  corporation  caii  have  Its  legal  home  only 
at  the  place  when  it  Is  located  by  or  under  its 

charter. 

Ex  parU  Beh/otUnberger,  M  U.  &  389  (24: 
853). 

The  Act  autbortzing  prohibition  was  first  in- 
voked in  1798  in  the  case  of  Unita  States  t. 
Peiert,  S  U.  S.  S  Dall.  131  (1:  535). 

ApplicntioD  for  the  writ  of  prohibition  was 
afterwaid  made  in  Ex  parte  Ohriaty,  44  U.  S. 
8  How.  292  (11:  603);  Ex  parte  Qrahnm.  77  U. 
S.  10  Wall.  643  (19:  982};  Ex  parte  Warmauth, 
84  V.  8.  17  Wall.  64  (21: 048),  and  Bx  parte 
Eaittm,  95  U.  B.  66  (24:  373). 

The  case  of  Ex  parte  Hager.  104  U.  8.  520 
(26:  H16),  seemed  to  kill  the  writ  as  a  restraint 
on  ndmiratty  courts. 

We  submit  tlint  the  reasoning  in  that  case  Is 
most  unsatisfactory,  and  seems  intended  to  de- 
stroy the  writ  and  repeal  the  Act  of  Congress. 

The  decree  in  Bx  parte  H't'/er  was  affirmed 
Id  The  GCymene,  9  Fed,  Rep.  166,  12  Fed.  Rep. 
846. 

And  the  doctrine  was  again  followed  In  The 
Ahena,  14  Fed.  Rep.  174. 

The  result  of  the  refusal  of  this  court  to  pro- 
hibit in  Kx  parte  Hager  baa  been  the  very  coo- 
fusion  and  trouble  that  Congress  sought  to 
avoid  bv  the  Prohibition  Act. 

In  £i  parte  Eager  tbe  court  refers  to  Ex 
parte  Gordon.  104  U.  8.  516  (26:  814),  decided 
at  the  same  term. 

The  jurisprudeuce  on  tbe  subject  of  prohl' 
bition  is  unsatisfactory  and  apparently  conflict- 
ing. In  Ex  parte  Oordon  too  much  seems  to 
have  been  inferred  as  the  doctrine  in  7%r  Okar- 
kieh.  L.  R.  8  Q.  B.  197. 

We  cannot  find  that  tbia  caas  tm>  fver  been 
cited  in  England  as  in  conflict  with  Smith  v. 
Braum,  L.  R.  8  Q.  B.  729,  where  that  court  al 
lowed  tbe  writ  prohihiiing  admiralty  proceed- 
ings, nor  with  Wadneorth  v.  Queen  of  Spain  and 
JJe  flaber  v.  qiuen  of  Portugal.  17  Q.  B.  171. 

The  whole  matter  was  considered  by  the 
House  of  Lords  ia  Mayor  of  London  y.  Cox,  L. 
R.  2  H.  L.  239,  In  which  the  writ  was  atiowed 
on  tbe  ground  of  the  want  of  jurisdiction  of 
the  lower  court,  not  of  the  class  of  cases,  but  of 
that  particular  case. 

In  Bmith  T,  TTAtYnw,  116  U.  S.  167  (39:  601), 
tbe  authorities  are  collected  with  an  Indication 
that  the  writ  should  issue  when  theit;  is  no 
other  remedy.  The  writ  is  worthless  if  it  can- 
not issue  on  all  occasions  where  it  is  a  proper 
and  adequate  remedy. 

Tbe  climax  of  tbe  confusion  wrought  by  ad- 
miraltT  courts  in  Pennaylvania  was  reached  in 
1883,  m  Bx  parte  Penntnlzania,  109  U.  8.  175 
(27:  805),  in  which  prohibition  was  refused. 

This  court  has  never  been  before  called  on 
to  determine  whether  it  can  arrest  a  district 
court  usurping  jurisdiction  over  a  defendant  in 
the  face  of  a  statutory  inhibition. 

The  English  courts  seem  to  be  called  on  more 
frequently  to  arrest  the  ecclesiastical  courts 
tiian  any  other  of  their  tribunals,  fortbe  reason, ' 
probatuy.  that  these  courts  have  only  a  stat- 
utory Jurisdiction.  In  this  respect  they  are 
dmilar  to  our  admiralty  oourts  of  first  instance. 

aeryeant  v.  Dai«»  L.  R.  2  Q.  B,  Dlv.  658; 
Reg.  V.  Bhroptkin  County  Jydife.  L.  R  20  Q. 
B.  Dlv.  243. 

Jacob  Bays  that  h  ihould  issue  to  inferior: 

tM 
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cnurta  of  every  description,  whenever  they  at- 
tempt to  take  cognizance  of  causes  over  whidi 
thcj'  have  no  jurisdiction. 

Jac.  Fislicr's  Dig.  title  Prohibition. 

In  Darby  v,  Coeena.  1  T.  R.  552.  tbe  king's 
bench  sent  out  prohibition. 

In  Leman  v.  Ooutty,  8  T.  R  t,  the  court  al* 
lowed  the  writ, 

A  defendant  ought  not  to  be  compelled  to 
incur  tbe  delay  and  expense  of  litigation,  where 
the  court  never  acquind  authority  over  the  de- 
fendant. 

Mr.  Q.  B.  Sannim.  for  respondent: 

The  Louisville  Underwriters,  a  corporation 

created  by  the  State  of  Kentucky,  can  be  sued 
in  tbe  Eastern  District  of  Louisiana. 

Lafayette  Im.  Go.  v.  French,  69  U.  8.  18 
How.  404  (16;  340);  Bank  of  Augusta  v.  Earle. 
88  U.  S.  18  Pet.  519  (10:  274);  Baltimore  <£  O. 
R.  Co.  V.  HarriB,  79  U.  S.  18  Wall.  65  (20: 
aM);  Baltimore  A  0.  S.  Oa.  v.  Oaitahue.  13 
Gratt.  658;  ^  parte  Schottenberger,  96  U.  S. 
369  (24:  863). 

This  is  a  proceeding  tn  f)er$onan  by  libel  In 
admiralty  against  the  Louisville  Underwriters 
on  a  maritime  contract.  Tbe  citizenship  of 
tbe  parties  Is  therefore  of  no  consequence. 
Tbe  defendants,  having  appointed  an  agent 
within  the  district,  authorized  by  them  to  re- 
ceive service  of  process  issued  against  them, 
and  service  of  process  being  made  upon  that 
agent,  they  are  found  within  the  dIstncL 

That  part  of  tbe  Act  of  Congress  restraining 
the  courts  from  proceeding  with  a  cause  agaioat 
a  person  not  an  inhabitant  of  the  district,  does 
not  include  a  proceeding  in  admiralty  in  per- 
tonam. 

Atkim  V.  Disintegrating  Co.  85  U.  8.  18 
Wall.  273  (21:  841);  Guthing  v.  Laird,  8  Am. 
L.  T.  50;  SmitJi  v,  MUn,  Abb.  Adm.  373. 

The  prohibition  does  not  apply  to  auits  In 
admiralty. 

2Parsons,  Har.  L.  686,  faots;  2  Parsons,  Sbi^ 
and  Adm.  380;  Benedict.  Adm.  425;  7A«  &  &. 
Ives,  Newb.  Adm.  214. 

Mr.  Justice  Otslj  delivered  the  opinion  of  [489J 

the  court; 

This  is  a  petition  by  a  corporation  of  tha 
State  of  Kentuckv  for  a  writ  of  prohibitltm  to 
the  judge  of  the  District  Court  of  tbe  United 
States  for  tbe  Eastern  District  of  Loulglaoa,  to 
prohibit  htm  from  entertaining  jurisdiction  of  ft 
libel  in  admiralty  in  personam,  filed  April  23, 
1889,  by  tbe  Natchez  and  New  Orieans  Packet 
and  Transportation  Company,  also  a  corpora- 
tion of  Kentucky,  ag^mt  the  petitioner,  "in  a 
cause  of  contract  civil  and  maritime,"  upon  a 
policy  of  insurance  by  which  the  petitioner  In- 
sured sgninst  perils  of  the  seas  and  riven  and 
other  perils  a  steamboat  of  the  libellant  em- 
^oyed  tn  the  navigation  of  tbe  Mlaslsrippl 

By  the  PobUc  Statute  of  Lotdslana  of  Feb- 
ruary 26, 1877,  chap.  21,  no  insurance  company 
organized  under  the  laws  of  any  other  Siata 
ahail  take  risks  or  transact  any  business  throuch 
an  agent  in  Louisiana,  without  having  filed  in 
the  office  of  the  secretary  of  state  a  certified 
copy  of  a  vote  of  Its  directors,  appointing  such 
an  agent  there  to  transact  business  aud  to  take 
risks,  accompanied  by  a  warrant  of  appoint- 
ment from  tbe  compuy,  oontalniog  an  ezpreaa 
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consent  that  aerrlce  of  legal  process  oo  bim 
•ball  be  aa  valid  as  If  aerved  on  the  company. 

By  a  copy  of  the  record  of  the  proceeding 
Id  the  district  court,  soneKd  to  the  return  to 
the  rule  to  show  cause  why  a  writ  of  prubibt- 
tloD  should  not  issue,  it  appears  that  the  libel- 
lee  liad  filed  with  the  secretary  nf  state  of  Lou- 
isiana a  copy  .of  a  vote  of  its  directors,  as  well 
as  a  warrant  of  appointmeot,  appointing  WiU- 
tam  M.  Railcy  its  attofoey  at  New  Orlrana.  as 
required  by  the  Statatc  m  Lonisiaiia;  that  the 
policy  saei  on  was  signed  by  the  libellee's 

g resident  and  secretary  at  Louisville  in  the 
tate  of  Kentucky,  was  not  to  be  binding  until 
countersigned  by  its  authorized  agent  at  New 
Orleans,  and  was  countersigned  by  Railey :  that 
a  citatfoD  to  the  Ubellee  was  iaaned  fay  toe  dis^ 
trict  court,  and  served  by  tbe  marshal  upon 
Railey  in  person:  that  a  motion  to  quasb  the 
libel,  and  an  exception  to  it,  upon  tbe  ground, 
among  others,  lliat  neither  par^*  was  an  inhabit 
i490ltaDtof  the  Eastern  District  of  Louisiana  and 
that  the  libellce  had  no  property  or  credits 
within  tbe  district,  were  overmlea  by  tbe  dia- 
trict  court,  and  the  libellee  ordered  to  answer; 
and  that  tlie  libellee  thereupon  answered,  and 
took  depositions  under  commission. 

Before  the  cause  had  been  brought  to  a  bear- 
ing, tbe  petition  for  a  writ  of  prohibition  was 
prescnieo  to  this  court. 

It  is  admitted  that  Uie  district  courts  of  the 
United  Slates,  sitting  in  admiralty,  have  juris- 
diction of  tbe  matter  of  tbe  libel.  Ifew  Eng- 
land M.  Ina.  Co.  v.  Dunham,  78  U.  8.  U  Wall. 
1  [30:  90].  But  it  is  argued,  in  support  of  tbe 
prohibition,  that  no  libel  in  pertonam  can  be 
BURtained  against  a  corporation  In  a  district  not 
within  the  State  in  which  it  is  incorporated: 
and  this  argument  is  rested  on  tbe  latter  part 
of  the  following  provision  in  the  Act  of  March 
8, 18»7.  chap.  873,  §  1: 

"But  no  person  shall  be  arrested  in  one  dis- 
trict for  trial  in  another  in  any  civil  action  be- 
fore a  circuit  or  district  court;  and  no  civil 
suit  shall  be  brought  before  eitber  of  said  courts 
against  any  person  by  any  original  process  of 
proceeding  m  any  other  diabrict  Uian  that 
whereof  be  is  an  Inhabitant"  34  Stat.  S62. 
A  brief  reference  to  previous  Acts  of  Con- 

Sess  and  decisions  of  this  court  makes  it  clear 
at  this  provision  has  no  application  to  causes 
of  admiralty  and  maritime  farisdiction. 

By  the  ancient  and  settled  practice  of  courts 
of  admiralty,  a  libel  inmrmnam.  may  be  main- 
tained for  any  cause  wItbiD  tbeir  jurisdiction, 
wherever  a  monition  can  be  aerved  upon  the 
libellee,  or  an  attachment  made  of  any  personal 
property  or  credits  of  his;  and  this  pmclice  has 
Deen  recognized  and  upheld  by  the  rules  and 
decisions  of  this  court.  Rule  2  la  Admiralty; 
Maniv  V.  Almeida.  23  U.  8.  10  Wheat.  478 
[6:  3691;  Atkin$  T.  DUintegrating  Go.  85  U.  8. 
18  Wall.  272  [21:  841];  Seu>  Sn^nd  2ru.  Oo. 
V.  Detroit  dk  0.  Steam  If^av.  Co.  65  U.  8.  18 
Wall.  307  [21:  84^;  Ouaino  T.  Laird,  107  U. 
6.  60  [37:  391];  2X-nw  J^.  0»..FittiUerur,  108 
U.  S.  401  [27:  7W1. 

Tbe  judgment,  delivered  at  October  Term, 
187S,in  Atkine  v.  Diaintegratijig  Co.,  just  cited, 
ia  really  decisive  of  this  case. 

The  question  there  presented  was  tbe  con- 
ttructionof  thatprovlnoDftf  the  Judiciary  Act 
[491]  ofSeptemberM,  17W,eb4>.90,gll,by  which. 

1S«  u.  s. 


after  defining  the  juriiidiction  of  the  circuit 
courts  in  "suits  of  a  civil  nature  at  common 
law  or  in  equity,"  in  which  tbe  United  States 
were  platntrb,  or  an  alien  was  a  party,  or  tbe 
suit  WHS  lietwceQ  a  citizen  of  tbe  Stale  where 
it  was  brought  and  a  citizen  of  another  Stale; 
and  also  defining  the  criminal  Jurisdiction  of 
the  circuit  and  district  court*. — ^ft  was  provided 
as  follows: 

"But  no  person  shall  be  arrested  in  one  dla- 
trict  for  trial  in  another  in  any  dvil  acrion  be- 
fore a  circuit  or  district  i-ourt;  and  no  ci\il  suit 
shall  be  brought  before  either  of  said  courts 
against  an  inhabitant  of  tbe  United  Stales  by 
any  original  process  in  any  other  district  than 
that  whereof  he  is  an  Inhabitant,  or  in  which 
he  shall  be  found  at  the  time  of  serving  ttM 
writ."   1  Stat.  79. 

Upon  a  consideration  of  the  Acta  of  Coogrew 
upon  the  subject,  and  especially  of  other  sec- 
tions of  the  Judiciary  Act  of  17U9,  of  which 
sectioa  0  conferred  upon  the  district  courts 
"exclusive  original  cognizanceof  all  civil  causes 
of  admiralty  and  maritime  jurisdiction,"  and 
jurisdiction  concurrent  with  the  circuit  courts 
of  certain  "suits  at  common  law"  by  the  United 
States  U  Stat.  77);  section  21  authorized  "final 
decrees  in  a  district  court  in  causes  of  admiral- 
ty and  maritime  jurisdiction"  to  be  reviewed 
in  tbe  circuit  court  on  appeal,  and  section  23 
autb<Hized  "final  decrees  and  judgments  in 
civil  actions  In  a  district  court"  to  be  reviewed 
in  the  circuit  court  by  writ  of  error  (1  Stat.  83, 
84);  it  was  demonstrated  that  the  provision  of 
section  11,  above  quoted,  restricting  "civil 
suits"  to  the  district  of  which  the  defendant 
was  an  inhabitant  or  In  which  be  might  be 
found,  did  oot  include  causes  of  admirally  ju- 
risdiction; and  it  was  therefore  adjudged  that 
a  libel  in  admiralty  in  peraonaffi  might  be  main* 
taioed  against  a  corporation  by  attachment  of 
its  goods  in  a  district  not  wltblo  tbe  State  in 
which  it  was  Incorporated- 

The  provisions  of  sections  0,  11,  31  and  23 
of  the  Judiciary  Act  of  1789,  above  quoted, 
were  re-enacted  in  substantially  the  same  words 
in  the  Revised  Statutes.  Rev.  Stat.  §§  663,  els. 
4.  8:  639,  els.  1-8;  681,  688,  789. 

The  provision  of  section  11  of  the  Act  of 
1789.  embodied  in  g  789  of  the  Revised  Stat-  [492] 
utes,  was  re-enacted  with  'no  material  alteration 
in  the  Act  of  March  3.  1875,  chap.  187,  %\,  as 
follows: 

"But  no  person  shall  be  arrested  in  one  dis- 
trict for  trial  In  another  in  any  civil  action  be- 
fore a  drcult  or'  district  court;  and  no  civil  suit 
shall  be  brought  before  either  of  said  courts 
against  any  person  by  any  original  process  or 
proceeding  in  any  other  district  than  that 
whereof  he  is  an  inhabitant,  or  In  which  be 
shall  be  found  at  tbe  time  of  servlns  such  pro- 
cess or  oonuDendng  such  {vooeediDg."  IB 
Stat.  470. 

The  onlv  changes  (beyond  the  substitution  of 
"person"  for  "inhabitantpf  tbe  United  States") 
consisted  in  inseriing.  In  the  middle  of  the 
sentence,  after  the  words  "any  original  pro- 
cess," tbe  words  "or  proceeding;"  and  In  sub- 
stituting, at  tbe  end  of  the  seolenoe,  for  the 
words  "serving  tbe  writ,"  the  words  "servlait 
such  process  or  commendng such  proceeding. 
These  cbsnges  In  no  way  extended  the  mesn- 
ing  0^  ttM  tesdiDg  wtmu  "drll  action"  ai>d 
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•'civil  suit;"  but  merely  affecte  J  the  mode  of 
commeDcing  such  actioo  or  suit,  and  were 
probably  intended  to  cover  acttoaa  at  law  com- 
menced otherwiae  than  by  process,  according 
to  the  practice,  pleadings  and  forms  of  pro- 
ceeding in  the  courts  of  the  States,  which  had 
been  made  applicable  to  the  circuit  and  district 
courts  of  the  United  States  by  the  Act  of  1672, 
re-enacted  in  the  Revised  Statutes.  Act  of 
June  1,  1872.  chap.  295,  g  S  (17  Stat  107); 
B<^T.  Stat.  §  914. 

The  provision  of  the  Act  of  1887  on  which 
the  petitioner  relies  differs  from  the  correspond- 
ing provision  of  the  Act  of  1875  in  two  partic- 
ulars only: 

1st.  Id  the  clerical  mistake,  "process  of  pro- 
ceeding" for  "procfss  or  proceeding,"  which 
has  been  set  right  by  the  Act  of  1888  correcting 
the  enrolment  of  the  Act  of  1887.  Act  of  Au- 
gust 18,  1888,  chap.  866,  g  1  (25  SUt.  433). 

3d.  In  striking  out  the  last  clause,  permit- 
ting civil  suits  to  be  brought  in  the  district  In 
which  the  defendant  is  found  at  the  time  of 
aervire,  and  thus  confining  them  tn  the  district 
of  which  he  is  ao  iDfaabitant.  Tliis  rbanee, 
far  from  weakening  the  reason  of  the  decision 
Id  Atkim  v.  Dinntegrating  Co.,  above  died, 
greatly  strengtheas  it. 

Courts  of  admiralty  are  established  for  the 
settlcmentof  disputes  between  persons  engaged 
Id  commerce  and  navi^tioo,  who,  od  the  one 
band,  may  be  abseot  from  their  homes  for  long 

Eeriods  of  time,  and,  on  Uie  other  hand,  often 
ave  property  or  credits  in  other  places.  In  all 
nations,  as  observed  by  an  early  writer,  such 
courts  "have  been  directed  to  proceed  at  such 
times,  and  in  such  manner,  as  might  best  con- 
sist with  Uie  opportunities  of  trodc,  and  least 
binder  or  detain  men  from  their  employments." 
Zouch,  Adm.  Jur.  141.  In  the  same  spirit  this 
court  has  more  than  once  said:  "Courts  of  ad- 
miralty have  been  found  neces!>ary  in  all  com- 
mercial countries,  for  the  safety  and  conven- 
ience of  commerce,  and  the  speedy  decision  of 
conlroversies,  where  delay  would  often  be 
ruin."  Ttu  Oenetfe  ahief,  63  U.  S.  12  How. 
44:}.  454  [18: 1068, 10611:  New  Enoland  if.  Ivi. 
Co.  V.  DuiUiam,  78  TJ.  8.  11  Wall.  1,  24  [20: 
90,  97].  To  compel  suitors  in  admiralty  (whea 
the  ship  is  abroad  nnd  cannot  be  reached  by  a 
libel  in  rem)  to  resort  to  the  home  of  the  de- 
fendant, and  to  prevent  them  from  suing  him 
in  any  district  in  which  be  might  he  served 
with  a  summons  or  bis  goods  or  credits  at- 
tached, would  not  only  often  put  them  to  great 
delay,  incoovenience  and  expense,  but  would 
In  many  cases  amount  to  a  denial  of  justice. 

In  the  present  case,  the  Ifbellee  baa,  in  com- 
pliance with  the  law  of  Louisiana,  appointed 
an  agent  at  New  Orleana,  on  whom  legal  pro- 
oen  might  be  and  the  moDitloo  was 

there  Mrred  apon  blin.  This  voald  have  beeD 
a  goud  service  in  an  action  at  law  In  aay  court 
of  the  State  or  of  the  United  States  in  Louisi- 
ana. Lat'ayetU  2ng.  Oo.  v.  French,  59  C.  S.  18 
How.  404  [15:4511;  Bx  parte  Schottenberger, 
96  U.  8.  869  [24:8581:  Mu>  England  Int.  Co. 
T.  Woodvoorth,  111  U.'S.  188, 146  [38:879.881]. 
And  no  reason  has  been  or  can  oe  suggested 
why  it  should  not  be  held  equally  good  in  ad- 
miralty. 

The  District  Court  for  the  Eastern  District 
of  LouUana  baviag  jurlsdlcticn  both  of  the 
9M 


cause  and  of  the  partiea,  M*  writ  tfprekOitiem 

i$  denied. 

A  similar  decMon  was  made  In  the  case, 

argued  and  decided  at  the  same  time.  No.  9 
Original,  Sx  parte  The  St.  Pavl  Fire  and  Ma- 
rine Inturanee  Company  of  St.  Paul,  Hlnneao-  I*^) 
la,  which  differed  only  in  the  petitioner  and 
UbeUee  being  a  corporation  of  Huuusolk 


WILLIAM  PRESTON    HILL.   Encntor,  fSlSI 

Ptff.  in  Err., 

V. 

THB  MERCHANTS'  MUTUAL  INBUBr 
ANCS  COMFANT. 

(Sea  aa R^mrter's ed.  OMSTJ 

Review  cf  ttate  judgment — remedy  of  creditort 
to  reach  unpaid  eubscriptiom  to  itock — Mi»- 
aouri  Act  of  1879— did  not  incrtaee  stock- 
hotder't  liability— protiaion  of  charter — n«i» 
rmn^jf—poteer  of  Legi^^re—remtdm  mam 


L  This  court  has  Jurtodlotkm  to  tevtew  a 
judKment,  where  the  case  presents  the  queatkm 
whether  a  certain  state  statute,  to  wfilch  that 
luderment  gare  effect,  impaired  Uie  obllgatloo  of 
a  contract  arlalnK  out  of  a  aubacrtptfon  bj  platn- 
tlff  In  error  to  tbe  stock  of  an  tnauiBQce  Gompanr 
created  by  the  iawa  of  Htasonri, 

X  Although  prior  to  the  Missouri  Aot  of  IBOB  no 
apeciflc  remedy  was  presoritied  for  credlton  to 
reach  tbe  unpaid  aubacrlptionB  of  stookboldeca^ 
yet  ereditora  oould  ot>tem  tbe  same  relief  br  suit 
in  equity. 

8.  The  Missouri  Act  of  187V  did  not  Increase  tbe 
liability  of  the  stockholder.  He  waa  liable  by 
virtue  of  hia  autMcrlptloo  and  his  notes  to  tbe 
company  to  pay  tbe  whole  amount  of  bis  sub- 
Bcription.  Tbe  Aot  of  JSTB  did  not  entauve  thia 
liability;  it  authorised  ad  execution  only  tor  the 
unpaid  balanoe  of  bis  stock. 

4.  While,  under  tbe  original  charter  of  the  ooaa> 
pany,  be  was  Uable  to  a  suit  fn  equity,  under  tbm 
Utatute  of  1879  be  was  liable  to  be  proceeded 
against  by  notice  and  motion  In  tbe  aotloii  Id 
which  Judgment  was  rendered  against  tbe  cor- 
poration. Id  eitber  mode  be  bad  opportunity  to 
make  defense. 

li.  Tbe  provision  in  tbe  oomDanT'i  chartw.  that 
"tbe  balanoe  due  on  each  share  shall  be  subject 
to  tiie  call  of  the  directota,"  did  not  give  tbe 
Btookhcdder  the  right,  as  between  blmaelt  and  tbe 
company,  or  as  between  bim  and  tbe  company^ 


NOTB.— ^  to  pmeera  of  a  oorporatUm  bevmd  tike 
tmritorial  limVi  of  the  tovereignty  which  ereoted  O, 
see  note  to  Runyan  v.  Coeter,  lOiSSiL 

CJiartw  or  by4aus  of  eorporatUm,  ds  to  tranter 
itf  stock;  hen  on  sloek  for  debt  dee  bvatoeUwldara. 
See  note  to  TTnton  Bank  of  Georgetown  v.  Laird, 
4:269. 

As  toriohta  to  pledge  stock;  tiohta  of  pledgee  c/ 
rame,  -flee  noU  to  Andenon  t,  PhlbL  Warehouse 

Oo.  2S:  478. 

^  to  pn/err«d  Stock.  US  1inie;r1oht«o/  kolttersaf. 
-see  note  to  Warren  v.  King,  27:  TUB. 

When  taxation  of  stock  or  thara  in  corporatUm 
impairs  oLUQOtion  of  oonfrad*.  Bee  nnle  to  Pnjv. 
Bank  r.  BUllnga,  7:90^. 

At  to  fndtoldual  MoMUtw  of  tUxitOuMert  for  ear. 
porats  deUs,  see  not*  to  HatA  t.  Dana.  SB:  885. 
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oredftora,  to  withhold  payment  of  the  balance 
due  from  him  until  the  necesBftles  of  the  com- 
pany required  payment  in  full  for  the  Bharea  sub- 
scribed. 

C  His  undertaktnfr  was  to  pay  eaob  and  all  of  bla 
notes  OD  demand,  and  it  was  entirely  competent 
for  the  I«viBlature  to  arive  the  creditors  of  the 
company  a  new  or  additional  remedy  by  wbich 
tbls  UDdertaldQg  oould  be  eoforced  In  their  be- 
half,—such  remedy  not  Inoreaslnv  the  debtor's 
llBbllity. 

T.  The  condition  is  implied  In  every  gnnt  of  cor- 
porate exlsteooe  that  the  corporation  sball  be 
subject  to  such  reasonable  regulations,  in  respect 
to  the  general  conduct  of  Its  affairs,  as  the  I^ejrls- 
lature  may,  from  time  to  time,  prescribe,  which 
do  not  materially  interfere  with  or  obstruct  the 
subfitaotlal  enjoyment  of  the  prirlieffea  the  State 
has  granted,  and  serve  only  to  secure  the  ends 
for  which  the  corporation  was  created. 

C  Whatever  belongs  merely  to  the  remedy  may  be 
altered  aooording  to  the  will  of  the  State,  pro- 
Tided  the  alteration  doea  not  Impair  tba  obliga- 
tion of  the  ooDtract. 

[No.  215.1 

Submitted  Mar.  19, 1890.  Dteidtd  Mar.  81,1890. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Missouri,  to  review  a  judgmeiit  of 
tbe  Si.  Louia  Uourt  of  Appeals  which  affirmed 
the  judsrmcnt  of  the  Circuit  Court  of  the  City 
of  Si.  lx>uis,  directing  an  execution  to  be  is- 
sued against  Hill,  the  plaintiff's  testator,  for 
the  unpaid  balance  upoa  his  share  of  tbe  cap- 
ital stock  of  tbe£xcelrior  Insniaoce  Company. 
Affipned. 

Reported  below,  1  WoL  Rep.  86  Mo. 
466,  IS  Mo.  App.  148. 

Statement  by  Mr.  Juttia  Harlan: 
This  writ  of  error  brings  up  for  re-ezamioa- 
tlon  a  Judgment  of  the  Supreme  Court  of  Mis- 
souri, and  presents  tbe  question  whether  a  cer- 
t^n  statute,  to  which  that  judgment  cave  effect, 
impaired  tbe  obligalion  of  a  contract  arising 
out  of  a  subscription  by  Ilritton  A.  Hill  to  the 
stock  of  an  losuraoce  Compauy  created  by  the 
laws  of  Missouri. 

By  the  second  sectloo  of  an  Act  of  tbe  Hls- 
•oun  LcglHlnture,  approved  March  8, 1857,  cre- 
ating tbe  Waahington  Insurance  Company,  It 
was  provided  lo  reference  to  subscriptions  to 
its  Kiock,  that  "at  the  time  of  subscrilring  there 
shall  be  paid  on  each  share  one  dollar,  and  nine 
dollars  more  within  twenty  days  after  tbe  first 
election  of  directors;  if  any  stockholder  fails  to 
make  such  payment,  such  stockholder  shall 
forfeit  the  amount  paid  on  such  stock  at  tbe 
time  of  subscribing;  tbe  balance  due  on  each 
share  shall  be  subject  to  tbe  call  of  tbe  direc- 
tors, and  the  said  company  shall  not  be  author- 
ized to  make  any  policy  or  contract  of  insur- 
ance until  tbe  whole  amount  of  shares  lub- 
icribed  sball  be  actually  paid  in,  or  secured  to 
be  paid  oo  demand  by  approved  notes  or  mort- 

S,^s  on  real  estate."  Thesame  Actoontained 
e  following  provisions:  "This  Act  shall  be, 
and  the  same  Is  hereby  declared,  a  public  Act, 
and  the  same  shall  be  deemed  and  construed  as 
•uch;  and  the  corporation  established  by  this 
Act  shall  be,  and  tbe  uune  Is  hereby,  exempted 
from  the  operation  of  leettoni  seren,  thirteen, 
fourteen,  flneen,  lixteeo  and  dghteen  of  article 
1st  of  the  Act  entitled  'An  Act  Concerning 
Corporations,'  approved  NoTomber  S8,  1855; 
184  U.  8. 


and  said  sections  sliall  be  deemed  as  repealed, 
so  far  as  the  same  concerns  tho  corpoiation 
hereby  established."  Laws  of  Ho.  1856-57, 
pp.  544,  545,      2,  8. 

Sections  seven,  thirteen,  fouitccn,  fifteen, 
sixteen  and  eighteen  of  the  above  Act  of  ISS5, 
from  tbe  operation  of  wbich  the  Washington 
Insurance  Company  wu  thui  exempted,  are  as 
follows: 

'%  7.  The  charter  of  every  corporation  that  ( 5 1 7  J 
sbnll  hereafter  be  gi-aotcd  by  the  Legislature 
sball  be  subject  to  alteration,  suspension  and 
repeal  in  the  discretion  of  the  Legislature." 

'%  18.  In  all  corporations  hereafter  created 
by  the  Legislature,  unless  otherwise  specified 
in  their  charter,  In  case  of  deflciency  ot  corpo- 
rate property,  or  estate  liable  to  execution,  tbe 
individual  property,  rights  and  credits  of  every 
member  of  the  copartnership,  or  body  politic, 
having  a  share  or  shares  therein,  shall  be  liable 
to  be  taken  on  execution,  to  an  additional 
amount  equal  to  that  of  the  amount  of  bis 
stock,  and  no  more,  for  all  debts  of  tbe  corpo- 
ration contracted  during  his  ownership  of  such 
stock;  and  such  linbillty  shall  continue,  noU 
withstanding  any  subsequent  tmnsfer  of  such 
stock,  for  the  term  of  one  year  after  tbe  record 
of  the  transfer  thereof  on  the  books  of  tbe  cor- 
poration, and  for  the  term  of  six  months  after 
judgment  recovered  against  such  corporation, 
in  any  suit  commenced  within  the  year  afore- 
said: I^rovided,  That  in  eveiy  such  case  the 
officer  holding  the  execution  shall  first  ascer- 
tain and  certify  upon  such  execution  that  he 
cannot  find  corporate  property  or  estate. 

14.  In  such  case,  tbe  officer  may  cause 
the  property  ot  such  stockholder  to  be  levied 
upon  by  execution  in  the  same  manner  as  if  tba 
same  were  against  him  individual^,  after  glT- 
ing  him  forty-eight  hours'  previous  notice  of 
bis  intention,  and  the  amount  of  the  debt  or 
deficiency,  If  he  resides  within  the  county,  or 
if  not  within  tbe  county,  to  bis  agent,  if  be 
have  any  within  the  county,  otherwise  to  the 
derk  or  cashier  or  some  other  officer  of  the 
corporation,  unless  such  stockholder,  bis  agent, 
or  the  clerk  or  other  officer,  on  demand  and 
notice  as  aforesaid,  shall  disclose  and  show  to 
the  execution  creditor,  or  tbe  said  officer,  cor- 
porate property  or  estate  subject  to  execution 
sufficient  lo  satisfy  said  execution  and  all  fees. 

"%  15.  Suchcreditor,  after  demand  and  no- 
tice as  mentioned  iu  the  preceding  section,  at 
his  election,  may  have  an  action  against  any 
such  stockholder  or  stockholders,  on  whom 
such  demand  and  notice  may  have  been  served, 
jointly  or  severally,  or  so  many  of  them  as  he 
may  elect,  lo  recover  of  him,  or  them,  individ- 
ually, Uie  amount  of  his  execution  and  costs, 
or  of  the  deficiency  as  aforesaid,  not  exceeding 
the  amount  of  the  stock  held  oj  such  stock- 
holder or  stockholders. 

"%  16.  Tbe  clerk,  or  other  officer  having 
charge  of  the  books  of  any  corporation,  on  de-  [618] 
mand  of  any  officer  holding  any  execution 
against  the  same,  sball  furnish  tbe  officer  with 
tlie  names,  places  of  residence  (so  far  as  to  him 
known)  and  the  amount  of  liability  of  every 
person  liable  as  aforesaid." 

"g  18.  Every  corporation  beresfter  created 
shsif  give  notice  annually  Id  some  newspaper 
Ifflnted  lo  the  county  where  tbe  corporation  is 
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eitiblfshed,  and  In  case  no  paper  te  printed 
therein,  then  in  the  nearest  paper,  of  the  amount 
of  all  the  existing  debts  of  the  corporation, 
wbict)  notice  shall  be  signed  by  the  president 
and  B  mnjorily  of  the  directors;  and  if  any  of 
the  raid  corporatora  aball  fall  so  to  do,  all  the 
etockbolders  of  the  corporation  shall  be  jointly 
and  sererally  liable  for  all  the  debis  of  the 
company  then  existing,  and  for  all  that  shall 
he  contracted  before  such  notice  shall  be 
given."   Rev.  Stat.  Mo.  1866,  p.  372,  873. 

By  an  Act  of  (he  Legislature  of  Missouri, 
approved  February  9,  llj59,  the  Excelsior  In- 
surance Company  was  created.  That  Act  is  as 
follows: 

**S  1.  That  an  insurance  company  he,  and  is 
hereby,  estahlisbed  in  the  City  of  St.  Louis,  to 
be  known  by  the  name  and  style  of  the'Bxcel- 
sior  Insurance  Company,'  tiie  stockholders  of 
which  are  hereby  declared  a  body  corporate 
and  politic,  with  the  same  amount  of  capital 
stock  and  period  of  existence,  and  the  same 
rigbts,  privileges  and  reatrictions,  an  wen  con- 
ferred  upon  tbe  'Washington  Insurance  Com- 
pany'  of  St.  Ix>ui8,  by  an  Act  of  the  General 
ABsemhly  of  the  State  of  Missouri,  approved 
Marrh  the  third,  eighteen  hundred  and  fifty- 
seven,  with  the  exception  of  so  much  of  section 
ei^fht  of  said  Act  as  declares  Uie  same  a  public 
Act,  and  exempts  said  corporaUon  from  the 
operation  of  section  dgbteeu  of  article  lirst  of 
the  Act,  entitled  'An  Act  Conceming  Corpora- 
tions,* approved  November  the  twenty-third, 
eighteen  hundred  and  fifty-five. 

■'%  2.  James  H.  Lucas,  Henry  L.  Patterson, 
Thomas  Stein,  Morris  CoJlins.  James  Q.  Brown 
and  John  C.  Porter,  or  any  three  of  tbem,  or 
mcb  peraon  or  petwns  as  they  may  appoint, 
are  hereby  constituted  oommusloners  to  open 
books  for  subscription  to  the  capital  stock,  in 
tbe  same  manner  as  ia  prMcribed  in  tbe  charter 
of  said  Washington  Insurance  Company.  This 
'Act  to  take  effect  from  and  after  its  passage." 
6ess.  Acta  Mo.  1859.  p.  74. 

Section  6,  article  8,  of  the  Constitution  of 
Missouri,  which  went  into  effect  in  1865,  pro- 
Tides  as  follows:  "Dues  from  private  corpo- 
rations shall  be  secured  by  such  means  as  may 
be  prescril>ed  by  law;  but  in  all  cases  each 
stockholder  shall  be  individually  liable,  over 
and  above  tbe  stock  by  bim  or  ber  owned,  and 
any  amount  unpaid  tliercon,  in  a  further  sum 
ftt  Jeast  equal  in  amount  to  sucb  stock." 

Id  order  to  give  effect  to  this  constitutional 
provision,  tbe  Legislature,  by  an  Act  which 
went  into  effect  March  10,  1^.  amended  sec- 
tion 13  of  the  above  AxA  of  1866  so  as  to  read 
as  follows: 

"§11.  I;  any  execution  shall  have  been  {»• 
sued  against  the  property  or  effects  of  a  corpo- 
ration, and  if  there  cannot  be  found  whereon 
to  levy  such  execution,  then  Huch  execution 
may  be  iauied  against  any  of  the  stockholders 
to  an  extent  equal  in  amount  to  tbe  amount  of 
Mock  by  him  or  her  owned,  together  with  any 
amoost  unpaid  thereon:  Provided alteay$.  That 
no  execution  shall  issue  against  any  stockhold- 
er except  upon  an  order  of  tbe  court  in  which 
tbe  action,  suit  or  other  proceeding  shall  have 
been  brought  or  instituiod.  made  upon  motion 
Id  open  court,  after  sufficient  notice  in  writing 
to  the  penaaa  lou^t  to  be  charged;  and  upon 
006 


sucb  motion,  audi  court  may  order  execatlm 
toissue  aocordingly."  Bav.  Stat.  Mo.  1866^  p. 

338. 

In  July,  1866,  Hill  subscribed  for  84  shnrva, 
of  tbe  par  value  of  $100  for  each  sbaie,  of  tho 
stock  of  tbe  Excelsior  Insurance  Company, 
paying  part  cash  and  giving  to  the  company 
four  notes  for  $750  each,  dated  respectively 
July  20,  166G,  and  one notedatad  July  11. 1806. 
for  $1,800.  Each  one  of  these  notea  waa  pay- 
able on  demand  to  the  order  of  tlie  {naufanoa 
company.  At  the  commencement  of  these  pro- 
ceedings hia  stock  had  becMne  reduced  to  87 
shsres. 

Tbe  Conatttutlon  of  Missouri  of  1875  provid- 
ed that  "dues  from  private  corporations  shall 
be  secured  by  such  means  as  may  be  prescribed 
by  law,  but  in  no  case  shall  any  stockholder  be 
individually  liable  in  any  amount  overor  above 
tbe  amount  of  atock  owned  by  Um  or  ber." 
Art.  12,  S  9. 

In  1870  tbe  Statutes  of  Missouri  were  revised.  [520] 
and  the  above  section  of  the  Act  of  1660  was 
amended  so  as  to  read  as  follows: 

'%  736.  If  any  execution  shall  have  been  Is 
sued  against  any  corporation,  and  there  cannot 
be  found  any  property  or  effects  whereon  to 
levy  the  same,  then  such  execution  may  be  is- 
sued against  any  of  tbe  stockholders  to  tbe  ex- 
tent of  the  amount  of  the  unpaid  balance  of 
such  stock  by  him  or  her  owned:  Froridal, 
ahtaffs.  That  no  execution  shall  issue  against 
any  stockholder,  except  upon  an  order  of  the 
court  in  which  the  action,  suit  or  other  pro- 
ceedings shall  have  been  brou^t  or  instituted, 
made  upon  motion  in  open  court,  after  suffi- 
cient notice  in  writing  to  tbe  persons  sought  to 
be  charged;  and  upon  such  motion,  such  court 
mayorder  execution  to  issue accordingtv:  And 
^otidfd  further.  That  no  stockholder'sliHlI  be 
mdividually  liable  Id  any  amount  over  and 
above  tbe  amount  of  stock  owned." 

The  present  action  was  brought  under  the 
Statute  Jaatquoted.  It  was  commenced  by  no- 
tice to  Hill  on  behalf  of  the  Merchants'  Mutual 
Insurance  Company  that  it  would  move  the 
Circuit  Court  oi  tbe  City  of  St.  Louis  for  exe- 
cution against  him,  as  a  stockholder  of  the  Ex- 
celsior Insurance  Company,  for  tbe  balance 
unpaid  upon  his  thirty-seven  sbaresof  the  cap- 
ital stock  of  the  Excelsior  Insurance  Company 
The  proceeding  was  docketed  as  a  suit  againat 
that  company  by  tbe  Merchants'  Insurance 
Company.  Hill  appeared,  and  upon  tbe  trial 
of  the  action  the  court  found  that  tbe  unpaid 
balance  on  said  shares  was  $2,127.50.  For 
that  amount,  with  costs,  an  execution  was  di- 
rected to  be  issued  against  Hill.  Upon  appeal 
to  the  St.  Louis  Court  of  Appeals  that  judg- 
ment was  affirmed,  and  the  fud^neot  of  the 
Court  of  Appeals  was  afllrmecl  by  tbe  Sapreme 
Court  of  the  Sute.  13  Mo.  App.  148;  86  Ma 
466  [1  Weat.  Bep.  424]. 

Mr.  O.  M.  Stewart,  for  plaintiff  in  erran 

The  Acts  of  1866  and  1879,  as  they  have  been 
applied  to  plaintiff  in  error,  are  retroactive. 

Fairehild  v.  Matonic  HaU  Am.  71  Mo.  5S8. 

Each  shareholder  agrees  to  contribute  or 
pay  upon  his  unpaid  stock  his  pro  rcOa  share 
of  the  indebtedness  of  tiie  corporation,  and, 
when  this  is  paid,  his  llabUlty  Is  at  an  end. 

1S4C.S. 
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Morawetz,  PtIt.  Corp.  {2d  ed.)  ISl,  158. 

The  remedy  BabsUtiDg  when  a  contract  wu 
made  Is  a  part  of  tbe  obligntioD,  and  aay  sub- 
•equeot  law  of  tbe  State  whlcb  to  affects  that 
remedy  as  sabstantially  to  Impair  or  lemea  tbe 
▼alne  of  tbat  coDtract  is  forbidden  tif  the  Cod- 
•titiitioD  of  the  Unfted  States. 

Bdwarda  y.  Kearzy,  96  U.  S.  B9S  (^:  798); 
Sitbertv.  Umii.  123  U.  B.  884.284(81:1168, 
1165);  Zlwrny  T.  Bennett.  188  if.  SI  489.  485 
<82:ttl). 

The  remedy  prorlited  \if  the  charter  of  a 
corporation  U  tbe  ooly  remedy  that  can  be  ap- 
plied lo  recorering  from  a  stockholder  for  hu 
unpaid  stock. 

Potlard  T.  Baitn,  87  U.  B.  SO  WaU.  520 
<B2:870);  Tirrv  T.  Tubmnn,  92  U.  8.  1B6 
<88:587};  Horn«r  t.  Emwtfiff,  98  U.  8.  228 
^:879):  Fourfh  Nat.  Bank  T.  F^ndUyn,  120 
t.  8.  747(80:825). 

A  constnicUoo  which  would  make  an  Act 
unconstitutional  will  not  be  given  to  It,  noleas 
H  in  clear  and  expresi  terms  admit  of  no  t^er 
fitiooal  explanation. 

Hut.  Im.  0».  t.  Flvnn,  88  Mo.  488; 
PtroDident  Sat.  Inat.  t.  Bathing  JHnk,  52  Ho. 
557;  FaircKOd  v.  Matonic  E<M  Aato.  71  Ho. 
581,  588;  Woari  t.  Winniek,  8  S.  H.  477; 
Soeietyy,  HViMfer,  2  Gall.  105-180;  Sedg.  Stat, 
and  Const  Law,  188;  Smith,  Sut  and  Const 
Law.      149.  157,  172,  S68,  538. 

At  common  law,  and  Independently  of  gen- 
anl  statutes,  no  acUon  would  lie  by  a  creditor 
of  tbe  corporation  against  a  stockholder,  though 
in  equity  he  ooald  have  a  bill  against  all  or 
some  of  'he  itocklidlderi  of  an  Inaolvent  cor- 
poration. 

lAonbtrger  v.  Broadwajf  8av.  Bank,  10  Ho. 
App.  490;  Vote  t.  Grant,  IS  Mass.  505;  l^)ear 
T.  Grant,  18  Mass.  15;  Wood  t.  Dummer  8 
Hason,  808;  Brii^  v.  Pennivuin,  8  Cow.  887; 
Bume  T.  Winyan.  1  Oar.  L.  J.  217;  ITathan 
T.  WhiOoek,  9  FdgSi  Oh.  162;  Mann  r.  Fkntt, 
8  N.  T.  422. 

Mr.  Everett  W.  Pattl«oa«  fn  Aetendant 
In  error: 

If  no  prorlrion  of  the  Federal  Ctwstltutlon 
has  been  violated,  the  oonatmction  placed  upon 
tbe  Acts  of  the  Legislature  by  the  state  courts 
Is  conclusive. 

Com.  Bank  t.  Buckingham,  46  TJ.  8. 5  How. 
817,  841  a2:160.  177);  LawUr  T.  Wotter,  55 
U.  8.  14  How.  149  (14:864), 

The  liability  of  plaintlfr  In  error  was 
governed  by  toe  law  In  force  at  the  time  be 
subscribed. 

Fairchild  T.  Masonic  Ball  Atao.  71  Mo.  626. 

Tbe  Federal  Constitutioa  docs  not  Inhibit  a 
cfaauge  of  remedy. 

Bronton  V.  Binsie,  42  U.  S.  1  How.  816 
01:144). 

An  action  would  Ue  against  a  single  stock- 
holder to  compel  him  to  pay  in  full. 

Offittfie  V.  Knu  InM.  (jb.  68  U.  8.  88  How. 
887(16:851). 

There  is  no  such  thing  as  a  Tested  light  to  a 
panicular  remedy. 

Sprinfjfield  v.  Vomn.  6  Pick.  008;  PeopU  t. 
JVvflf,  B  Hun,  892. 

And  the  Le^islsturt  mny  always  alter  the 
form  of  admisislerlng  HgM  and  Justice. 

Terry  v.  Andermn.  95  U.  8.  633  «4:86e); 
McElrath  t.  Pttitburg  A  8.  R.  Oo.  65  Pa.  188. 
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204;  Story,  Const  (4th  ed.)§  1885,  nateS,  p. 
245,  and  note*  t  and  S,  p.  246:  OcAaVfrw  t. 
lewa  B.  Cb.  88  IT.  8.21  Wall  2^  (28:048). 

Mr.  Juttiee  Harlu  delivered  the  opinion  fS24i 
of  the  court: 

The  plaintiff  In  error  contends  that  the  Act 
creating  tbe  Excelsior  Insurance  Company  was 
a  private  Act,  and  its  charter  exempted  from 
alteraUoo,  BnspenibQ  or  repeal  by  rabseqnent 
legislation;  that  its  stoc^olders  were  exempted 
from  the  levy  of  an  execution  upon  their  mdl* 
vldual  property  at  Uie  instance  of  a  Judgment 
creditor  of  tbe  corporation  in  case  of  a  d^cien- 
cy  of  corporate  property,  and  from  actions  at 
law  by  creditors;  tbat  tbe  rights  of  its  stock- 
holder! were  not  affected  Ij  snbeeqiient  legis- 
lation of  a  general  nature;  and  tbat  tne  meuod 
of  collecting  unpaid  stoc^  specially  provided 
for  In  the  company's  charter,  was  exclusive  of 
any  other  remedy,  except  that  supplied  bj  a 
court  of  equity. 

Tbe  assignment  of  error  which  gives  thb 
court  Jurisdiction  to  re-examine  the  judgmeot 
of  the  state  court  Is,  that  when  tbe  testator  of 
tbe  plaintiff  In  error  purchased  the  stock  of  the 
Excelsior  Insurance  Company  be  entered  into 
a  contractual  relation,  not  only  with  the  com- 
pany, bat  with  the  State,  both  as  to  tbe  method 
of  paying  for  bis  stock,  and  la  respect  to  the 
extent  of  his  liability;  and  that  the  rights  vest- 
ed in  him  by  the  contract  were  taken  away, 
and  therefore  tbe  obllnUons  of  his  contract 
were  Impaired,  tfy  the  le^tatlon  of  1879.  tbe 
validity  at  (rhlch  >f!ae  sustained  by  the  court 
below. 

We  assume.  In  conformlW  with  ttie  decision 
of  the  Supreme  Court  of  Missouri— and  that 
view  is  favorable  to  the  plaiaUff  Id  error— that 
the  Excelsior  Insurance  Company  was  not  sub- 
ject to  the  seventh  section  of  tbe  General  Stat- 
ute of  November  28, 1855,  declaring  that  the 
charters  of  all  corporations  thereafter  created 
should  be  grantea  subject  to  altemtloD,  sus- 

Eenslon  ana  repeal  In  the  discretion  of  tbe  Leg- 
lature;  and  tuat  tbe  other  sections  of  that 
Statute,  specially  named  in  the  charter  of  the 
insurance  company,  were  to  stand  as  repealed  .---i 
so  far  as  tbat  company  was  concerned.  Thr  1*>*SJ 
result  of  this  construction  of  tbe  charter  of  th^ 
insurance  company  is,  tbat  prior  to  tbe  passagr 
of  the  Act  of  1866,  which  took  effect  March 
19,  1866,  no  specific  remedy  was  prescribed  for 
creditors  aeckfng  to  reach  the  lupaid  sabscrtp- 
tlons  oi  stockholders.  But  it  was  open  to 
them  to  proceed  bv  a  suit  In  equity.  That 
such  a  remedy  could  be  used  without  violating 
any  provision  of  the  company's  charter,  or  any 
right  of  a  stockholder,  cannot  be  doubted. 
But  neither  the  company  nor  Its  stockholders 
bad  any  vested  right  In  that  particular  remedy. 
They  could  only  Insist  tbat  the  extent  of  tbmr 
Ifabjiity  should  not  be  increased.  The  Act  of 
1866  authorized  an  execution  to  be  issued 
against  a  stockholder  "to  sn  extent  equal  In 
amount  to  the  amount  of  stock  by  him  or  her 
owned,  together  with  any  amount  unpaid 
thereon."  where  no  properU^  or  effects  of  the 
corporation  could  be  found.  This  Statute,  if 
given  a  retrospective  operation,  certainly  did 
increase  the  liahili^  of  those  who  became  stock- 
holders in  the  Excelsior  Insurance  Company 
prior  to  1t«  passage.  Bot  tbe  defcsidant  In  n 
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ror  cooteadB  that  It  wbs  applicable  to  all  who, 
like  Hill,  became  stockholders  after  its  passage. 
Wniving  any  consideration  of  this  question,  it 
is  Certain  that  the  Act  of  18711,  under  which 
tills  AClioD  was  instituted,  did  not  lncrenf>e 
Hill's  liability.  He  waa  liable,  by  virtue  of  his 
original  subscripiion  and  by  his  notes  to  the 
coiiipany,  to  pay  the  whole  amount  of  his  sub- 
■criplion.  The  Statute  of  1879  did  not  enlarge 
this  liability,  for  it  authnvi/t-d  an  execution 
against  a  stockholder,  where  there  was  do  cor- 
porate properly  to  be  levied  on,  only  "to  tlie 
extent  of  the  amount  of  the  unpaid  bnlnnce  of 
such  s  ock  by  him  or  her  owned."  While,  un- 
der the  ori-iinil  charter  of  the  company,  he  was 
H^ible  to  a  suit  in  equity,  under  the  Statute  of 
1870  he  was  liable  to  he  proceeded  against  by 
notice  and  motion  in  the  action  In  which  Judg- 
ment was  rendered  against  the  corporaiion. 
In  either  mode  he  hu^  opportunity  to  make  de- 

I5««J  fcnse. 

It  is,  however,  contended  that  under  the 
charier  of  the  company  the  stockholder  was 
not  iMund  tb  pay  any  amount  beyond  ten  dol- 
lars on  each  share  except  upon  a  call  of  thedi- 
rector.-),  and  thnt  the  provision  allowing  an  ex- 
ecution for  the  unpaid  balance,  purauantto  the 
jiidffment  of  the  court,  was  a  chaoge  of  the 
contract.  The  provision  In  the  company's 
chtirter,  that  "the  balance  due  on  each  share 
shall  be  subject  to  the  call  of  the  directors." 
did  not  give  the  stockholder  the  richt,  as  be- 
tween himself  and  the  company,  or  as  between 
him  and  the  company's  creditors,  to  withhold 
payment  of  the  balance  due  from  him  until  the 
necessities  of  the  company  required  payment 
in  full  for  the  shares  subscribed.  The  compa- 
ny wufl  forbidden  to  make  any  policy  or  con- 
tract of  instirance  "until  the  whole  amount  of 
sbarii-tsubecribcd  shall  be  actually  paid  in.  or  se- 
cured to  be  paid  on  demand,  by  approved  notes 
or  mortgti'^es  on  real  estate."  Hence  Hill  exe- 
cuted demand  notes,  with  aurcty,  for  the  entire 
bolance  dueon  his  original  subscription.  The 
authority  of  the  company  to  call  for  the  pay- 
ment of  those  notes,  by  installmcats,  did  not 
give  him  a  right,  as  a  part  of  his  contract,  lo 
make  pajment  in  that  particular  mode.  His 
ucd'.Tlakiug  was  to  pay  each  and  nil  of  his  notes 
00  tleniand.  and  it  was  entirely  competent  for 
the  Jje:ri.sl3iure.  as  a  regulation  of  the  businfss 
and  affairs  of  the  company,  to  give  its  credit- 
ors a  new  or  addiiionw  remedy  by  which  this 
undertaking  cou'd  be  enforced  in  their  behalf 
—such  rt  mwlv  not  increasing  the  debtor's  lia- 
bilily.  As  said  by  tliis  court  in  Chieaffo  Life 
Int.  Oo.  V.  Xtedta,  118  U.  8.  574.  380  [28: 
1084, 1087],  the  condition  b  implied  in  every 
grant  of  corporate  existence  that  "the  corpora- 
tion shall  be  subject  to  such  rea-tonabls  regu- 
lations, in  respect  to  the  general  conduct  of  its 
affairs,  as  the  Leginluture  may,  from  time  to 
time,  prescribe,  which  do  not  mnterially  inter- 
fere with  or  obstruct  the  substantial  en  joyment 
of  the  privileges  the  State  has  granted,  and 
serve  only  to  secure  the  ends  for  which  the  cor* 
poration  was  created." 

Upon  the  point  made  by  the  plaintiff  in  er- 
ror, that  under  the  orif;inal  charter  of  the  com- 
pany Hill  was  liable  only  to  a  suit  in  equity,  to 

[5S7]  which  all  the  stockholders  could  be  made  par- 
ties, and  in  which  he  could  compel  contribu- 
tion from  other  stockholders,  wbereas  under 

t»8 


the  Statute  of  1879  b«  oould  be  proceeded 
against  alone,  it  is  su£9clent  to  say  that  if  nei- 
ther the  Statute  of  1866  nor  that  of  1879  had 
been  passed,  he  could  have  been  sued,at  law 
upon  the  notes  he  gave  the  company.  The 
proceeding  authorized  by  the  Statute  of  187^ 
IS,  in  effect,  a  suit  upon  bis  notes  for  the 
amount  due  thereon.  His  liability  to  pHir  thitt 
amount  has  no  such  connection  with  the  liabil- 
ity of  other  stockholders  as  to  exem;)t  hiuk 
from  a  suit  at  law  to  compel  him  to  piiy  the 
sum  he  agreed  to  pay.  Uatch  v.  Darta,  lOl  U. 
S.  SOS  [39:  885].  The  Sintute  reslricls  any 
jud^ent  against  him  to  the  amount  be  origi- 
nally assumed  to  pay.  Cossequenily,  no  siiu- 
staniial  right  of  his  has  been  violated.  "What- 
ever belongs  merely  to  the  remedy  mny  l)e  al- 
tered according  to  the  will  of  the  Stjtte,  pn>- 
vidcd  the  alteration  does  not  impair  the  ubli- 

StloD  of  the  contract."  Bronton  v.  Kiftit, 
U.  8.  1  How.  811,  816  ril;  148,  145];  Stur- 
get  r.  Orowniruhietd.  17  U.  S.  4  ^heal.  182, 
200  [4:  5291;  Fourth  Nat.  Bank  v.  Franektit», 
120  U.  S.  747,  756  [80:  82S,  828],  ud  cases 
there  cited. 
Judgment  ajprmed. 


JAMES  W.  EL  WELL,  Trustee,  by  the  Ma- 
TioHALCmr  Bum,  of  Ottawa,  Illinois, 
Appt., 
t. 

WILLIAX  B.  908DICE  mr  al..  Trustee*. 

<8ee  S.  0.  Baporter^  ed.  SCKMaiJ 

BelMte  h$  tnutee  bindt  tJiate  he  revraentt — 
truttee  for  bondAotdert—evidenee  dehors  <A* 
reeord,  tuch  at  rtiease  «f  erroTt,  received — 
pravuioni  qf  mortjfage—ont  y>ho  appeali  *» 
name  <^  Irtutee,  bound  bjf  truttee'*  preceding 
acttm 

I.  A  written  relMSS  by  a  trustee  of  all  errors  bad 
or  committed  In  and  conoemlog  a  decree,  and  re- 
leasing and  wafrlns  Us  rlglit  as  aueb  tnwtoe  to 
appeal  from  tlw  decree  In  an  aoUon  to  foreotoee' 
a  morttrage  made  br  a  railroad  oompenr  to  secure 
Its  bonds.  Id  which  inoti  trustee  was  a  partr  de- 
fendant as  belDff  a  trustee  In  a  second  mortflace 
Blvea  by  the  oouiptuiy,  Unds  all  tbe  bondholders 
represented  tof  bim  as  soeh  trustee. 

&  The  trustee  represented  the  bondholders  nos 
only  lo  the  proceedings  wbioh  raulted  in  tbe  en- 
try of  the  decree,  so  that  the  trandholders  verw 
not  net.'essary  parties,  but  he  also  bound  them  bjr 
his  release  of  errors,  hie  relations  to  them  not 
having  changed  brtween  the  time  of  tbe  entry  of 
the  decree  and  tbe  time  of  tbe  execution  of  tbe 
release. 

8.  This  court  is  compelled,  as  all  courts  are,  to  re- 
oetve  evidence  dehors  the  reoord  aSectlng  tbeir 
proceedings  tn  a  ease  before  tiiem  on  errw  or  ap- 
peal, such  as  tbe  deatli  or  transfer  of  tbm  Interest 
of  one  of  the  parties.  Areleessot  errossner  be 
tiled  BB  a  bar  to  tbe  writ. 

4.  Where,  by  tbe  provisions  of  the  mortgem  t» 
tbe  trustee,  be  oould  proceed  to  ooUeotttie  mort- 
gage debt,  by  Hdgatloo  or  otherwise,  only  at  tbe 
requeet  of  the  holden  of  a  nwlority  of  the  bonds, 
and  the  majority  of  such  boUWun  desired  tbe  Utl- 
gaUoo  to  ceMfle,  tbe  trastse  wasauttaortted  to  put 
■n  end  to  It,  and  bis  watver  of  en  appeslliinds 
aU  who  act  In  Us  aaine  ss  trustee. 

U4  V,% 
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&  Wbanftbank  WM  notaputrto  the  nUtiUid 
Ha  rljtfat  to  api>eal  depended  entirely  upoD  tbe 
trustee,  and  tbe  ciroult  oourt  allowed  a  to  appeal 
tn  tbe  name  of  tbe  traitee,  tbe  bank  to  boond  bf 
all  tbepreoedlDff  acta  of  tiie  trustee,  done  In  sood 
tilth. 

[No.  316.] 

Arffued  Mar.  19,  M0.1S90.  Bedded  Mar. Si, 1890. 

APPEAL  from  a  deoxee  of  the  Ctrentt  Conrt 
of  tbe  United  Stalea  for  the  Kortbem  Dla- 
trlct  id  minoii  Id  a  mitt  to  foredoee  a  moit- 


>□  motion  to  dismiss.  Ditmitttd. 
The  facta  are  atuted  in  the  opioion. 
Mr.  WiUH.  LiTfbrd,  for  motion  todlemlsa: 
Thia  appeal  ahonld  be  dbmlwed  becauae  it 
Mcks  to  reverse  a  Joint  decree  agalnat  acveral 
defeadants,  wliile  only  one  defendant  la  prose- 
cuting this  appeal. 

MaaUrton  v.  Ibrndan,  77  U.  8.  10  Wall. 
416  (10:  058):  Owinga  v.  Kineannon,  82  U.  S. 
7  Pet  899  (8:  7a7):  Bimpmm  t.  Ortkeg,  87  U. 
8.  20  Wall.  153  (22:  888);  B$U»  T.  TVuftue,  128 
V.  &  325  (33:  487);  FiebUntan  t.  FothKrd,  108 
U.  8.  14  (27:  684);  Wilaon  y.  L.  in*.  On. 
87  U.  8.  12  Pet.  140  (0:  1082). 

Tbit  appeal  should  be  dismissed,  because  Its 
prosecution  is  barred  by  a  written  release  of 
errors  and  waiver  of  right  of  appeal,  signed 
bf  Elwell,  trustee.  In  wuoae  name  the  appeal 
was  granted. 

iiage  v.  Central  B.  Co.W  V.  B.  834,  846  (25: 
894.  898);  3hav  r.  UUU  Roek  <£  Ft.  B.  R.  Co. 
100  U.  8.  605.  611  (25:  757,  759);  Barnes  v. 
Chicago.  M.  A  St.  P.  R.  Co.  123  U.  8.  1  (81: 
1128):  Firtt2fdt.  Bankv.  Bhtid,  121  U.  8.  74. 
66  (80:  877.  881);  Oalcota  Co.  r.  Olidden,  IIS 
U.  a  222,  225(28:  981,  982);  Bxparte  Cutting, 

94  0.  S.  14,  21  (34:  49, 61);  Sis  parte  Ooekroft, 
104  U.  S.  S78  (26:  866). 

Mewa.  Ch&rlea  M.  Oaboraand  Surael 
A.  Lynde,  Id  opposition: 

Tbe  decree  from  which  this  appeal  is  prose- 
cuted was  not  a  joint  decree  wlUiio  tbe  mean- 
ing of  tbe  rule  requiring  all  of  the  parties 
asninst  whom  a  joint  decree  shall  be  rendered 
to  join  In  the  appeal. 

Sim}>ton  v.  Grteleg,  87  TJ.  B.  20  Wall.  157 
(22:  S38)i  OermainY.  Maaon.tOU.S.  12  Wall. 
359  (20:  892):  Forgay  t.  Conrad,  47  U.  8.  6 
How.  201  a2:  404);  Brmater  v.  Wakefield.  68 
V.  3.  28  How.  128  (16:  804);  Milner  r.  Meek, 

95  U.  8.  253  (24:  444);  Iforteteh  d  W.  R.  Co. 
Y.  Johnaon,  88  U.  a  15  Wall.  8(21:  118);  Todd 
V.  Daniela,  41  U.  6.  16  Pet.  523  (10:  554). 

The  order  of  the  circuit  court  allowing  this 
appeal  amounts  to  a  sufflcient  severance  of  tbe 
parties  to  authorize  tbe  pmsoculiou  of  this  ap- 
peal in  the  name  of  Elwell  alone 

MatUraon  v.  Bemdon,  77  U.  3. 10  Wall.  418 
(19:  954):  dhwd  MuaeU,  81  U.  a  14  Wall. 
403  (20:  857);  Sag$  t.  Central  B.  Oi>.0ZV.  8. 
412  (28:  988). 

These  releases  of  error  were  not  ncceteary 
jwris  of  tbe  record  on  this  appeal,  Init  have 
become  material  Jbecanae  of  this  motion  and 
may  be  filed. 

M-ota  Co.  V.  eUdden,  118  U.  8.322(28: 981). 

Elwell  bod  no  power  or  authority  as  trustee 
In  tbe  second  mortgagee  to  release  errors  and 
to  waive-tbe  right  to  appeal. 

Duncan  t.  MdbiU  <ft  0.  R.  Co,  ft  Woods, 
542;  Rickter  t.  Jmta.  128  U.  8. 248  (81: 186). 
184  V.  8. 


Mr.  JaiHee  Blstehlbrd  deliTCred  tbe  i^o- 
loo  of  tbe  court: 

Thia  case  grows  out  of  proccodiDga  whidi 
took  place  in  the  Circuit  Court  of  tbe  United 
States  for  the  Kortbem  District  of  Illinois,  In 
the  suit  of  William  R  Fosillck  and  Jnmes  D. 
Fisb.  mortgagees  in  trust,  aguiobl  Tlie  t'hiciigo. 
Danville  &  Vincenoea  Railroad  Company  uud 
others,  wherein  this  court,  in  Chiea&i.  It.  tt  F. 
R.  Co.  V.  Fbadiek,  and  Same  v.  Iliiitkl.u:-tr, 
106  U.  8.  47  [27:  47],  on  tbe  appcnl  of  tiie 
railroad  company,  bad  under  review  d(.cri<(:a 
made  by  tbe  circuit  court  in  the  cause. 

Tbe  suit  was  brought  Marcb  'j7.  1875.  to 
foreclose  a  mortgage  executed  by  the  0>a)- 
pany,  on  March  10,  1869,  to  Fosdick  and  Fi&U 
as  trustees,  to  secure  $'^,500,000  of  bonils. 
Tbe  defendants  in  tbe  Lill  were  tbe  railroad 
company  and  James  W.  Elwell,  one  of  tlici 
two  trustees  (tbe  other  being  llie  said  Jitn;t:i» 
D.  Fish),  in  a  second  mortgage  executed  by 
the  company  December  16.  1872,  to  stcure 
$1,000,000  of  convertible  bonds.  Elwell,  as 
lucb  trustee,  filed  a  cross-bill.  May  17.  1875. 
setting  up  a  default  in  the  payment  of  Interest 
on  the  bonds  secured  br  the  second  niori^iige, 
and  praying  for  a  forecloaureof  it.  A  receiver 
was  appointed  May  20,  1875,  and  an  amended 
bill  was  filed  by  Fosdick  and  Fisb  September 
14.  1876.  Answers  were  filed  by  tbe  compuuy 
and  by  Elwell  to  ibe  amended  biu,  and  auswers 
to  Ibe  nxns-bill  of  Elwell  the  company  and 
by  Fosdick  and  Fisb.  The  cause  was  referred 
to  a  master,  whose  report,  made  June  24,  1876, 
sustained  the  allegations  of  tbe  original  bill, 
and  fixed  the  amount  due  under  tbe  mortgage 
to  Fwdick  and  Fiab  and  also  that  due  umter 
tbe  mortgage  to  Elwelt  A  decree  of  foreclos- 
ure and  sale  was  entered  on  tbe  Stb  of  De- 
cember, 1876.  The  property  was  sold  under 
that  decree  by  a  masttr,  Februoty  7. 1877,  aud 
was  purchased  by  HuideUupcr  and  others,  a 
committee  of  the  flrst-murtgege  bondholders, 
tbe  purchase  nrice  being  91,450,000.  Tbe 
purcbaaern  paid  in  cash  (803,500,  being  one 
fourtb  of  tueir  bid.  aud  pciitioncd  the  court 
on  February  17,  1877,  to  be  allowed  to  dis- 
charge tbe  "remainder  of  their  Lid  by  surren- 
dering $2,816,000  of  tbe  first-uiortgiigc  bonds 
held  by  them,  and  to  be  k-t  into  pos.«Pssioii  of 
tbe  properly.  Oh  Ibe  23d  of  Februnty,  1677, 
Elwell  anawere<l  this  petition.  deuyi»s  the 
right  of  the  purchasers  to  a  deed,  on  tbe  ground 
that,  as  tbe  statute  of  Illinois  provided  for  a 
redemption  at  any  time  witliin  dfteen  montba 
after  the  sale,  he  ought  to  be  nllo^vcd  that  time 
in  which  to  redeem  from  tbe  sale.  Tbe  master 
made  to  tbe  court  a  repoH  of  the  uttc.  the  court 
confirmed  tbe  rcporfou  :hu  1 2ih  of  April,  1877. 
and.  on  Ifac  IQih  of  April,  1877,  the  master 
reported  that  he  bad  executed  a  deed  to  the 
purchasers.  They  convcved  the  proi>erty.  on 
Ibe  28lb  of  August,  Xtll,  to  Tbe  Chit  ngn  and 
Nashville  Railroad  Company,  a  corporation 
which  bad  been  organized  on  tbe  7tb  of  Fet>- 
ruary,  1877.  and  fcbicb.  on  the  28tb  C(  August. 
1877,  was  consolidated  witb  an  Indinna  corpo- 
rnlion,  by  the  name  of  Tbe  Chicago  &  Eastern 
Illinois  Railroad  Company. 

Tbe  decree  of  foreclosui*  r^ade  December 
6,  1876.  WHS  reveAed  by  this  court,  by  its  de- 
dalon  in  106  U.  a,  and  the  mandate  tbrreon, 
dated  Xoy  IT,  18S2,  was  filed  in  the  circuit 
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court  on  tbe  86th  <tf  May.  1882.  The  groand* 
of  the  reversal  were,  that  it  was  not  diown 
tbat  de&iilt  in  the  payment  of  intereat  on  tbe 
bonda  had  been  conliaued  for  aix  months  prior 
to  tbe  fliiog  of  tbe  bill,  nor  that  the  trustee 
received  a  wrilten  request  from  the  holders  of 
a  majority  of  tbe  booda  to  commence  proceed- 
£oOS]  ingg  for  forecloaure,  aa  wovided  by  the  terms 
of  tbe  first  mortgage. 

A-f  ter  tbe  cause  returned  to  the  circuit  court, 
and  on  the  Tth  of  July,  1888,  Foadick  and  Fish 
filed  an  amended  and  supplemental  bill,  settioe 
forth  (1)  that  there  bad  been  default,  cootiaued 
more  than  months  after  presentation  and 
demand,  In  tte  payment  frf  utoreat  coupons 
on  tbe  flwt-mor^ge  bonda;  and  ^  tbat  a 
majority  of  tbe  bondholders,  being  the  holders 
of  more  than  92  per  ceut  of  all  the  outataoding 
bonda,  bad  In  writing  demanded  tbat  the  trus- 
tees immediately  declare  the  priucipal  of  the 
bonds  due  aad  payable,  and  obtain  a  final  de- 
cree to  appropriate  the  net  prooeeda  of  the  aale 
of  the  property,  aa  snch  aale  was  confirmed, 
to  tbe  payment  of  tbe  firs^morl9age  bonds  and 
Interest  thereon.  But  immediate  foreclosure 
for  the  full  amount  of  principal  and  interest 
was  prayed  for.  The  Chicago.  Danville  A 
Ylncennes  Railroad  Company  demuTred  to  tbe 
amended  and  supplemental  mil.  and  petitioned 
the  court  to  appoint  a  receiver  to  take  possession 
of  tbe  property  out  of  the  bands  of  The  Chi- 
cago and  £astem  Illinoia  Railroad  Company. 

The  Chicago  &  Eastern  Illinois  Ballroad 
Company  was  made  a  party  defendant  to  the 
auit.  It  answered  the  amended  and  supple- 
mental  bill,  and  on  the  6th  of  December,  1882, 
filed  ita  cros8*lifn  againat  Tbe  Chicago,  Danville 
A  Yincennes  Railrond  Company,  Fosdlck  and 
Flsb,  trustees,  and  Elwell,  trustee.  Tbe  ma- 
terial ^legations  of  this  croas-bill  were  aa  fol- 
lows:  The  purchasers  at  the  master's  sale  were 
bona  fide  purchasers  at  an  open  aale,  which 
was  attended  with  much  competition,  and  the 
property  brought  a  full  and  fair  price.  The 
sale  was  reported  by  the  master  and  was  Con> 
finned  by  Uie  court,  and  neither  The  Chicago. 
Danville  &  Ylncennes  Railroad  Company  nor 
Elwell  had  ever  filed  exceptions  to  tbe  report 
or  appealed  from  (he  decree  of  confirmation. 
Neariy  all  of  the  $863,500  paid  by  the  pur- 
chasers at  the  mast^s  sale  had  been  paid  out 
to  creditors  of  The  Chicago,  Danville  A  Yin- 
cennes Railroad  Company,  under  decrees  of 
tbe  court.  A  large  [mrt  of  tbat  amount  was 
contributed  by  the  holders  of  Indiana  Division 
bonds,  who  were  strangers  to  tbe  record  and 
Innocent  purchasers  for  value.  On  September 
1,  1877.  The  Chicago  &  Eastern  Illinois  Rail- 
road Company  Issued,  negotiated  and  put  in 
eeneral  ciicnlaUon  $3,000,000  of  6  per  cent 
bonds,  secured  by  a  trust  deed  on  the  property 
■o  purchased  at  the  sale;  and  on  December  1, 
1877,  issued  $1,000,000  of  income  bonds.  The 
Chicago  &  Intern  Illinois  Railroad  Company 
[503]  had  abo  iaaued  $8,000,000  of  capital  stock; 
and  by  consolidation  with  The  Danville  & 
Grape  Creek  Railroad  Company  bad  incurred 
an  additional  bonded  debt  of  $750,000.  By 
means  of  certain  perpetual  leases  Tbe  Chicago 
A  Eastern  Illinois  Biailroad  Company  had  ac- 
quired additional  raDroad,  and  had  also  built 
ceruin  brancbea,  and  procured  additional  roll- 
log  stock  Tbe  appal  from  the  foieclonue 
lOftO 
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decree  of  December  S,  1878,  waa  not  pnycd 
until  October  80,  1878,  and  waa  not  perfected 
until  January  29,  1879.  During  the  five  years 
which  Intervened  between  the  purchase  of  tbe 

?roperty  by  Huidekoper  and  othera,  on  tho 
th  of  February,  1877.  and  March  6.  1862. 
when  the  decree  of  foreclosure  of  December 

5,  1876,  was  reversed  by  this  court,  tbe 
$4,000,000  of  bonda  and  $8,000,000  of  capital 
stock  issued  by  Tbe  Chicago  A  Eastern  Illiuois 
Railroad  Company,  on  tbe  faith  of  lu  title  to 
the  property,  had  been  largely  dealt  in  on  the 
stock  exchangee  of  Boston  and  New  York,  ami 
bad  so  far  changed  ownership  that,  on  March 

6,  1683,  when  the  decne  oi  forecloaure  wus 
reveraed,  nearly  idl  the  bonda  and  a  majority 
of  the  stock  were  owned  atraogera  to  the 
litigation,  who  had  purchued  In  good  fidili 
for  full  value. 

Tbe  prayer  of  tbe  cross-bill  was  that  tbe  tittu 
of  The  Cbicago  A  Eaatem  Illinois  Railroatl 
Company,  and  of  its  stockholders  and  bood- 
boldera,  to  the  property  be  forever  quieted.  aH 
against  The  Chicago,  Danville  A  Vineeonea 
Railroad  Company.  Foadick  and  Ftah,  and 
Elwell;  and  that  It  be  decreed  that  The  Cbiu»(,'o  1 50*1 
A  E^astem  Illinois  Railroad  Companv  bad  ac- 
quired a  good  title  in  fee  afmpfe  absolute  v 
ftgaiut  each  <^  tbe  defendanta. 

Anawen  were  filed  to  the  croas-hlll  by  each 
of  the  defendanta.  and  lepUcatiooa  to  such 
anawera;  and,  on  a  reference,  a  master  took  a 
large  amount  of  teatimonv  on  tbe  iaauea  iolaed, 
and  filed  the  same,  with  Uinport,ODae  9th 
of  Jtioe,  1884. 

On  tbe  Mtb  of  JiUM.  1884,  The  National 
City  Bank  of  Ottawa,  nUnoi^  a  corporation, 
filed  a  petition  as  the  owner  and  bolder  of 
$14,000  of  the  oonvertible  mortgage  bonda  of 
The  Chicago,  DanvUle  A  Yincennes  Railroad 
Company,  secured  by  the  mortgage  to  Fish 
and  Elwell,  praying  to  be  made  a  party  de- 
fendant to  the  suit,  and  to  be  allowed  to  file 
an  answer  in  the  suit,  ob  the  ground  tbat  El- 
weU  waa  not  properly  protecting  tbe  rigbts;of 
tbe  bank  in  the  premises. 

The  case  waa  beard  on  all  the  pleadings  and 
proofs,  before  Judge  Blodgett,  and  on  tbe  301  h 
of  June,  1884^  a  decree  was  entered  finding 
the  equities  of  the  causein  favor  of  tbe  orig- 
inal plaiattffs  as  against  alt  tbe  defendants  ex- 
cept The  Chicago  A  £as(em  Illinoia  Railroad 
Company,  and  also  finding  the  equities  of  the 
cause  in  favor  of  the  latter  company  by  reason 
of  the  matters  set  forth  in  Ita  croas-blU,  aa 
against  all  of  tbe  defendants  thereto.  The 
decree  also  contained  tbe  following  provisions : 
"By  virtue  of  the  original  deed  of  Henr^r  W. 
Bishop,  master  in  chancery,  dated  Apnl  16, 
1877,  to  Huidekoper.  Shannon  and  Dennlsoa. 
and  tbe  confirmation  thereof  by  thia  court, 
and  bv  the  subsequent  conv^ance  by  aaid 
HuideKoper,  Shannon  and  Dennison  to  the 
Cbicago  A  Nashville  Railroad  Company,  on 
August  28,  1877,  and  the  lubaeqiientccmBoUd^ 
at  ion  between  the  Chlcagods  Naobvifle  RaUroacC 
Company  and  the  State  Una  A  Covingtmi 
Railroad  Company,  on  August  28,  1877,  aa  aet 
forth  in  Its  crossbill,  the  Chlofo  A  Eastern 
DliDOia  Railroad  Company  acquired  a  perfect 
and  indefeasible  title  to  all  and  singular  the 
Illinoia  DIviaton  of  aald  GUcaco,  Danvflle  A 
Ytncennea  ratboad.  m  lienlBbaMica  qwdflcally 
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described,  and  also  as  described  Id  said  master's 
deed  of  April  16,  1877,  refercuce  being  thereto 
liad,  free  and  clear  of  ail  lies,  claim,  title  or 
equity  of  any  kind  whatever  of  said  William 
R  Fosdick.  James  D.  Fish.  James  W.  Elwcll. 
R.  Biddle  Roberts  and  the  Chicago,  Danville 
&  Vlncennes  Railroad  Company,  or  either  of 
them,  nr  any  of  the  bondholders,  stockholders 
or  crcdiinrs  of  said  Chicago,  Danville  4  Vio- 
cconf^  Railroad  CompaDy,  ot  sot  penona 
(505]  claiming  by  or  under  it  or  any  of  said  trustees. 
.  .  .  And  it  is  further  ordered  that  (be 
pctitioD  of  the  National  City  Bank  of  Ottawa, 
Illinois,  filed  herein  on  the  34th  day  of  June. 
1884,  for  leave  to  intervene  herein  as  holders 
of  certain  second- mortgage  bonds  of  said 
C^iicago,  Danville  &  VfncenaeB  Railroad  Com- 
pany, be  dismissed  at  ^ecoBt  of  said  petitioner, 
It  appearing  lo  the  court  that  the  trustees  under 
said  second  mortgage  are  parties  to  this  suit 
and  have  appeared  and  answered  herein,  and 
that  there  is  no  proof  showing  that  said  trustees 
are  not  acting  in  good  faith. 

On  the  flui  of  October,  1884,  The  National 
City  Bank  of  Ottawa  prayed  the  circuit  court 
for  leave  to  prosecute  an  appeal  in  its  own 
name  to  tbis  court  from  the  decree  of  June  30, 
1884,  tbe  grounds  of  its  prayer  being  the  facts 
set  forth  in  its  intervening  petition  of  June  24, 
18^,  and  also  the  fact  that  such  derree  was 
entered  by  consent  of  all  the  parties  to  the 
record,  including  Elwell,  notwithstanding  tbe 
effect  of  the  decree  was  to  leave  the  bunk 
wholly  without  remedy  on  its  bonds,  while 
other  holders  of  like  bonds  were  provided  for 
by  a  secret  agreement,  with  the  knowledge  and 
cons(.-ut  of  Elwell,  and  against  tbe  protest  of 
the  bank,  and  that  Elwell  had  refused  to  ap- 
peal from  such  decree. 

On  the  8d  of  August,  1685,  the  court  made 
an  order  authorizing  tbe  bank  to  appeal  from 
the  decree  of  June  80  1884,  in  the  name  of 
James  W.  Elwell,  trustee,  on  executing  to  him 
an  indemnity  against  all  costs  and  expenses 
which  might  be  incurred.  Tbe  appeal  thus 
allowed  was  not  perfected,  but  on  tbe  38th  of 
June,  1886,  the  court  entered  an  order  which 
recited  the  fact  that  the  bank  had  requested 
Elwell,  as  trustee,  to  perfect  an  appeal  to  tbis 
court  from  the  derree  of  Juno  30,  1884,  and 
that  he  bnd  refused  to  comply  with  such  request; 
and  ordering  that  the  bank  have  leave  to  ap- 
peal from  that  decree  to  tbU  court.  In  tbe 
name  of  Elwell.  at  trustee,  on  condition  that  it 
should  rive  a  hood  to  indemnify  Elwell,  and 
on  tbe  ^rther  condition  that  the  bank,  or  some- 
one in  its  behalf,  should  give  the  usual  appeal 
bond,  in  thesumof  $1,000,  both  of  said  bonds 
to  be  filed  on  or  before  June  80,  1889.  Those 
bonds  were  duly  filed,  and  the  transcript  of  the 
I  KQf>i  record  was  filed  in  this  court  on  October  18, 
louDj  ]ggg  ^  addition  thereto,  by  stipulation 
between  tbe  parlies,  on  Januarv  14,  1890. 
The  appeal  bond  runs  to  FosdicK  and  Fish, 
trustees,  "forthe  useandbenefitof  themselves 
and  for  the  use  and  benefit  of  each  and  all 
parries  affected  or  to  be  affected  by  tbe  appeal 
In  the  condition  hereunder  written  to  this  obit- 
Ration."  Tfie  bond  recites  that  the  appeal  Is 
from  the  decree  of  June  30, 1884,  made  on  tbe 
original  and  supplemental  bills  of  Fosdick  and 
Fish,  tbe  croM-iaU  of  Elwell.  tbe  cron-bill  of 
U4  v.  8. 


Tbe  Chicago  &  Eastern  illioois  Baflroad  Com- 
pany and  another  cross-bill. 

The  Chicago  &  Eastern  Illinois  Railroad 
CompanT  now  moves  to  dismiss  tbe  appeal 
of  Elwell,  trustee,  by  Tbe  National  City  Bunk 
of  Ottawa,  on  tbe  ground,  among  others,  thut 
Elwell,  trustee,  on  the  l6tb  of  October, 
before  tne  appeal  was  allowed,  executed  and 
delivered  to  The  Chicago  &  Eastern  Illinois 
Railroad  Company  a  written  release  of  all 
errors  had  or  committed  in  and  concerning 
such  decree,  and  especially  releasing  and  waiv- 
ing  his  right  as  such  trustee  to  appeal  from 
the  decree;  which  release,  on  the  15tb  of  Nov- 
ember,  1884,  was  filed  in  tbe  office  of  tbe  clerk 
of  tbe  circuit  court.  A  duly  certified  copy  of 
such  release  is  presented  to  this  court  as  part  of 
tbe  moving  papers.  Its  execution  and  authen- 
ticity are  not  denied  on  tbe  part  of  the  bank. 
It  is  entitled  in  tbe  bill  filed  by  Fosdick  und 
Fish,  and  in  tbe  cross-bill  brought  by  The 
Chicago  &  Eastern  Illinois  Railroaa  Company. 
It  contains  this  statement: 

"Comes  now  James  W.  Elwell,  trustee,  etc., 
one  of  the  defendants  in  tbe  above-en  tilled 
cause  and  cross-cause,  and  says  tbnt  of  the  one 
million  convertible  mortgage  bonds  referred  to 
in  said  original  bill,  secured  by  trust  deed,  of 
which  be  is  sole  tnistee,  as  tuerein  charged, 
forty-five  of  said  bonds,  of  one  thousand  Hol- 
lars each,  have  not  been  issued  by  the  compuny, 
and  are  now  deposited  wilU  the  clerk  of  said 
court.  Fifty-eight  of  said  bonds,  representing 
fifty-eight  thousand  dollani.  were  isBueil  in  ex- 
change for  coupons,  under  tbe  funding  contract 
or  scheme  referred  to  in  said  origiuaT  bill  and 
decree.  That  all  of  said  coupons  have  been 
paid  out  of  tbe  proceeds  of  sale  of  said  roil- 
,  road  and  property,  as  provided  by  said  decree.  [5071 
And  that  tbe  holdersof  six  hundred  and  seven- 
teen of  the  balance  of  said  bonds,  amounting 
to  six  hundred  and  seventeen  thousand  dollars, 
do  not  desire  further  litigation  In  said  cause 
and  cross-cause;  and  that  the  holders  of  the 
balance  of  said  bonds  have  bilhertodecltned  to 
contribute  to  the  cost  of  this  litigation,  or  to 
protect  him,  as  such  trustee,  against  loss  or 
the  payment  of  costs  or  counsel  fees.  Now, 
therefore,  the  said  James  W.  Elwell,  trustee, 
as  in  said  trust  deed  provided,  representing  the 
bondholders  in  said  deed  mentioned,  for  nim* 
self  as  sucb  tnistee,  releases  all  errors  wbat^ 
ever  had  or  committed  in  or  concerning  the  de- 
cree entered  In  the  aforesaid  cause  and  cross- 
cause  by  said  court  on  the  thirtieth  (30lb)  day 
of  June,  A.  D.  1884,  and  in  and  about  the 
proceedings  in  said  cause  leading  to  said  de- 
cree, and  especially  releases  all  ois  right,  as 
such  trustee,  of  appeal  from  said  decree  and 
proceedings,  without  Intending,  however,  to 
prejudice  the  right  of  the  holaers  of  any  of 
said  convertible  mortgage  bonds  to  enforce  the 
payment  of  their  aaidf  bonds,  or  any  part 
thereof." 

It  is  contended  for  the  bank  tbst  Elwell  had 
no  aathority,  as  trustee  In  the  second  mortgage, 
to  release  errors  In  the  foreclosure  proceedings 
or  in  tbe  decree  and  to  waive  tbe  right  to  ap- 
peal from  tbe  decree;  that  hts  attempt  to  do  so 
was  a  bmdi  of  trust,  and  outsldo  or  tbe  pow- 
«n  and  duties  confefred  upon  blm  by  tbe  trust 
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deed;  and  that  the  release  does  oot  bar  the 
tight  of  Ute  bank,  as  the  holder  of  bonds  se- 
cured by  the  truKt  deed  to  Elwell  and  Fish,  to 

firo»erute  this  appeal  by  the  leave  of  the  court, 
□  tlip  name  of  Elwell,  nor  furnish  any  reasoo 
for  dismissing  it.  In  the  petition  of  mterveu- 
tioD  tiled  by  the  back  on  the  24tb  of  June, 
18U4,  six  days  before  the  final  decree  was  en- 
tered. H  was  alleged  "that  neither  before  the 
rendition  of  the  final  decree  in  this  cause  in 
this  a>urt,  nor  after  its  reversal  by  the  supreme 
court,  has  the  said  Elwell  shown  any  diligence 
or  attempted  to  make  any  arrangement  to  pre- 
vent a  sacrifice  of  tbe  interests  of  your  peti- 
tioner and  others  atmilarly  situated;"  and  "that, 
unless  it  shall  be  permilted  to  become  a  party 
to  this  suit  and  file  its  answer  therein,  it  will 
lose  its  rights  in  the  premises  under  some  col- 
lusive compromise  or  colorable  sale,  or  throuf^h 
the  indifference  or  neglect  of  the  said  Elwell." 
|S12]  The  court  denied  the  prayer  of  tbe  interveniog 
petilioo  <^  tbe  bank,  staling  "that  the  irusteca 
under  aaid  second  mortgage  are  parties  to  tins 
suit  and  have  appeared  and  answered  herein, 
and  that  there  is  no  proof  showing  that  said 
trustees  are  not  acting  in  good  faitb." 

It  thus  appears  that  the  court  passed  upon 
the  question  of  collusion  on  the  part  of  Elwell, 
and  held  that  the  bank  was  bound  by  the  acta 
of  Elwell,  representing  it  as  trustee.  No  ac- 
tion was  taken  by  the  bank  to  appeal  for  more 
than  three  monlbs.  By  an  order  made  Au- 
gust 3,  1685,  it  was  allowed  to  appeal  in  the 
name  of  Elwell,  trustee,  but  it  failed  to  per- 
fect any  appeal  under  such  allowance.  Sucb 
appeal  was  re-allowed  on  the  28tli  of  June, 
ItfSe,  and  was  perfected  on  tbe  80th  of  June, 
IS^n,  heme  exactly  two  yean  after  tbe  eniry 
of  the  final  decree  and  the  last  day  on  which 
the  appt-ul  could  be  taken.  Menntime,  by  an 
ini^rniuieot  executed  in  October,  1884,  aud  filed 
in  (he  circuit  court  in  November,  1884,  at  a 
time  when  no  appeal  was  pending  from  tbe 
decree,  the  release  of  errors  was  executed  by 
Elwe!),  trui'tee. 

We  are  of  opinion  that  this  release  bound  all 
bondholders  represented  1^  Elwell.  It  appears 
by  the  n-lcosc  that  only  055  of  the  convertible 
bonds  were  issued;  that  58  were  issued  iuex- 
cbance  for  coupons,  all  of  which  coupons  had 
been  paid  out  of  the  proceeds  of  the  sale  of  the 
property:  that,  of  the  remaining  897,  the  bold- 
ersof  617  did  notdeaire  further  litigation;  and 
tbat  the  holders  of  the  ri'maining  280  bad 
hitherto  declined  to  contribute  to  the  cost  of 
the  litigation  or  to  protect  tbe  trustee  against 
loss  or  tbe  puyment  of  costa  or  counsel  fees. 
No  subclaotial  reasons  appear  for  permitting 
the  bank,  as  tbe  holder  of  only  $14,000  of  the 
bonds,  to  defeat  the  plainly  expressed  will  of 
tbe  holders  of  tbe  remuinder.  8iMe  t.  Central 
R.  Co.  90  U.  S.       [25:  884]. 

Tbe  allcgalioo  of  neglect  or  collusion  on  the 
part  of  Elwell,  as  trustee,  was  found  by  the 
circuit  court  to  be  untrue.  The  trustee  repre- 
sented the  bondholders  not  only  in  the  procced- 
inga  vbicb  resulted  in  the  entry  of  the  decree, 
flo  that  the  bondbolders  were  not  necessary 
parties,  but  be  also  bound  them  by  bis  release 
of  errors.  His  relations  to  tbem  bad  not 
changeil  between  the  time  of  the  entry  of  tbe 
15131  decree  and  the  time  .of  the  execution  of  the 
release.   SAait  t.  Littie  Bode  A  Jft.  &  R.  Co. 
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100  n.  8.  005,  611,  618  [26:  757,  758.  7591; 
Ftrtt  mt.  Bank  w.  Shedi,  131  U.  8  *74,  88 
m-.  8831;  BariUMT.  CRicago,  M.  d  St.  P.  B. 
Oo.  122  U.  8.  1  [81:  11281. 

Tbe  release  of  errors,  altbougb  not  found  faa 
the  transciiptof  the  record,  la  properly  brought 
before  this  court,  for  the  purpose  for  which  it 
is  presented.  In  Dakota  Cb.  t.  Oliddtn.  IIZ 
U.  8.  222,  225  [28:  981.  962},  thbcourt.  speak- 
ing by  Jfr.t/M/tee  Miller,  said:  "But  this  court 
is  compelled,  as  all  courts  are,  to  receive  evi- 
dence deJtoTt  the  record  affecting  their  proceed- 
ings in  a  case  before  them  on  error  or  appeaL 
The  death  of  one  of  tbe  parties  after  a  writ  of 
error  or  appeal  requires  a  new  proceeding  to 
supply  its  place.  Tbe  transfer  of  tbe  in- 
terest of  one  of  the  pardcs  by  assignment  or 
1^  a  Judicial  proceeding  in  another  court, 
In  bankruptcy  or  otberwiw,  is  brought  to  ibe 
attention  of  tbe  court  bv  evidence  outside  of 
tbe  original  record,  and  acted  on.  A.  roleaso 
of  errors  be  filed  as  a  bar  to  tbe  writ.  A. 
settlement  of  tbe  controversy,  with  an  agree- 
ment to  dismiss  the  appeal  or  writ  <f  error,  or 
any  stipulation  as  to  proceedings  in  this  court* 
signed  by  the  parlies,  wHl  be  enforced." 

By  the  provisions  of  the  mortgage  to  Elwell, 
he,  as  trustee,  could  proceed  to  collect  tbe 
mwigagedebt,  by  Utigatiun  or  otherwise,  only 
at  tbe  request  of  the  holders  of  a  majority  of 
the  bonds.  As  appears  from  the  terms  of  tba 
release,  and  is  not  controverted,  the  majority 
of  sucb  holders  desired  the  litigation  to  ceaae. 
The  trustee  was  authorized  to  put  an  end  to  it, 
and  liis  w:iiver  of  an  appeal  binds  all  who  act 
in  his  name  as  trustee.  The  bank  was  not  a 
party  to  the  suit,  and  its  right  lo  appeal  do- 
pended  entirely  upon  the  action  of  the  trustee. 
Ex  parte  Cutting.  94  U.  8.  14.  21  [24:  49,511: 
ExpurU  Coekerqft,  104  U.  8.  578  [26:  806].  All 
that  the  circuit  court  did  was  to  allow  the  bank 
to  appeal  in  the  name  of  tbe  trustee.  The  bank 
is  bound  by  all  tbe  preceding  acta  of  tlie  trua> 
tee.  done  in  good  faitb.  On  the  facta  of  the 
case,  the  appeal  must  be  considered  as  tde 
peal  of  tbe  trustee,  and  as  barred  by  bis  tdeaso 
executed  long  before  tbe  appeal  was  Eranted. 

Tbe  result  Is  tbat  the  appeu  must  he  dUmimi^ 
and  it  it  m>  ordered. 

Mr.  Chit^  Juttioe  Fuller,  bavinir  been  of 
counsel  in  Ubla  case,  did  not  rit  io  U  or  take  anj 
part  in  its  decision. 


DAVID  0.  WHITTEMORE,  Appt.,  f587J 
p. 

AH08KEAG  NATIONAL  BANK  n 

(Sea  B.  GL  Beporter^  ed.  8B-6Xi> 

Juriadietion  €f  einuit  wurt  ^  action  againH 
national  bank—^riadietion  ttf  &i$  mirt— 
vhen  national  hania  mag  be  eued—eeee.  ^09^ 
StS9,  U.a.aee.  atat.—praetiee. 

I,  Where,  in  an  action  br  a  itookholdar  of  a  ne- 
tlonal  bank  In  behalf  ol  UmBelf  and  luoh  stock* 


S(nt.—A»  to  iarMietton  of  Untlfd  StaUt  circuit 
eourt  depending  on  partta  and  realdeim.  see  naU  to 
Emory  v.  Grecoougli,  1:  A40. 

/urtadtetton  of  »taU  and  United  SUOm  eourt*.  ae  to 
territory  amd  tfenae.  Baa  naU  to  U.  &  Brvaii^ 
isM. 
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lK>ld«a  tM  mltrbt  join  therein,  aicatnrt  the  bank 
and  Its  directors,  all  thepartteaare  oitteeos  of  the 
DMrlotof  New  Hampshire  and  the  bank  is  lood- 
ted  therein,  the  ohrenlt  oonrt  for  that  dMrlot  has 
no  iariBdiatlon. 
2,  This  court  haa  appellate  Jurisdiction  to  deter- 
mine wheUier  the  circuit  court  bad  ori^flnaJ  ju- 
risdiction. 

8.  Prior  to  Julr  13,  IMES.  suits  might  be  brouvht  by 
or  against  national  banks  In  the  circuit  courts  of 
the  United  States  In  the  district  where  the  tiaakB 
were  located,  but  bj  the  Act  of  that  date  the  ju- 
risdiction for  suits  thereafter  brought  br  or 
airaluBt  national  banks,  exL«pt  suits  between 
them  and  the  United  States,  or  Its  oflloeis  and 
agents,  must  be  the  same  as.  and  not  other  than, 
the  jurisdiction  for  suits  by  or  acalnat  banks  not 
organised  under  any  law  of  the  United  BUtei.  S 
Btat.  m,  KB,  ohap.  290,seo.  4. 

t.  The  suit  oannot  be  retained  br  reason  oi  anr* 
thing  contained  in  sections  5200, 5280,  Rer.  Btat. 

Ii  As  the  circuit  court  had  no  jurisdiction  In  this 
case,  but  dismissed  the  bill  upon  another  ground, 
tbisoourt  reverses  the  decree  of  the  circuit  court 
with  a  direction  to  dismiss  the  bill  for  want  of  Ju- 
zMloUon. 

[KOL  21S.] 

ArffvsaMaTvhi0,J[89O.  DeetdtdMafASl.SSSO. 

APPEAL  from  a  decree  of  the  Circuit  Court 
of  the  United  States  for  the  District  of  Xew 
Hampshire  dismissing  a  suit  bv  a  stockholder 
against  a  Kational  Bank,  its  alrectors  and  its 
caibter  to  recover  moncTi  lost  by  their  illegal 
conduct.   Beterud,  vith  direction  to  M«  Circuit 
Court  to  diimiufor  want  of  jurisdiction. 
The  facts  are  stated  In  the  opitiioD. 
3fe$tri.  Frederick  P.  FKt/i  and  Thoa.  L. 
UTermore,  for  appellees,  in  favor  of  motion: 
The  objection  of  want  of  jurisdiction  may  be 
railed  at  any  stage  of  the  case,  and  it  is  not 
netxsBary  to  plead  it.  except  to  contradict  the 
record. 

^Uivan  t.  Phttton  Steamboat  Co.  10  U.  8.  6 
Wheat.  450  (6:  802);  PeaU  v.  PUppt,  55  U.  8. 
14  How.  809  (14;  459);  Miuissippi  A  R.  R.  Boom 
Co  V.  Patterxtn,  98  U.  S.  403(35: 206);  Graeev. 
Am.  Cent.  Int.  Co.  109  U.  8.  278(27:  933);  Bar- 
tog  V.  Memory.  110  U.  8.  688  (29:  725). 

Jurisdiction  m  oat  appear  affirmatively  on  the 
leoord. 

Turner  v.  Bank  «f  AT  ^.  4  U,  8.  4  Dall.  8 
(1:  718):  flr;)affeSm«A,  IMU.  8.  465(24:  165); 
Robertson  v.  Cetue,  97  U.  8.  646  (24:  1057); 
Grace  v.  Am.  Cent.  Int.  Co.  109  U.  8.  278 
(27:  983);  Bort  v.  Preston,  711  U.  8.  252 
(28:  419). 

The  Act  of  July  13,  1683,  chap.  290,  sec.  4, 
repealed  clause  10  «f  section  629  of  t  be  Revised 
Statutes,  which  gave  the  circuit  court  jurisdic- 
tion of  suits  by  or  against  national  banks,  and 
the  mere  fact  that  a  national  bulk  ll  a  puiy  no 
longer  gives  jurisdiction. 

Leat/ier  3ffrt.  Bank  v.  Cooper,  120  U.  S.  778 
(80:  816);  Jhterton  Nat.  Bank  t.  Fore,  25  Fed. 
Rep.  209;  Union  JVof.  Bank  T.  Mitter  <S  Fed. 
Rep.  703. 

Revised  Statutes,  aec.  6889,  has  no  refen>cfie 
to  misapplication  of  funds  the  ditectoib  of 
a  national  bank. 

Bnntkerkoff  t.  Bot^mek,  88  N.  T.  SS;  Co 
(Mtf  T.  H^aey,  44  N.  J.  L.  463;  Trertholm  v. 
Om.  iTof.  Bunk  88  Fed.  Bep.  838. 

The  vllUul  mlsAppUcation  referred  to  in  bpc 


lion  6209  must  be  for  the  benefit  of  the  direc- 
tors, and  not  for  the  benefit  of  the  bank,  as 
charged  io  this  case. 

U.  8.  V.  Britton,  107  U.  8.  655  (27:  520);  U. 
8.  T.  Harper,  88  Fed.  Rep.  471. 

J/r.  B.  G.  Wood  for  appellant.  In  oppo^ 
tlon. 

Mr.  Chief  Jiutiee  Fnller  delivered  th*  [528] 
opinion  of  the  court: 

David  C.  Wbittemore,  of  Manchester,  in  the 
District  of  New  Hampshire,  in  his  own  behalf 
and  in  behalf  of  such  stockholders  of  the 
Amoskeag  National  Bank,  a  corporation  duly 
established  under  the  laws  of  the  United 
States  and  having  its  principal  place  of  busi- 
ness at  said  Mnnchester,  as  miglit  join  therein, 
brought  his  bill  of  complaint.  May  9.  1»85, 
against  the  Amoskeag  National  Bank,  Moody 
Cnrrier,  George  B.  Chandler,  David  B.  Varner, 
John  B.  Varick,  Henry  Chnodler,  John  5. 
Kidder.  Bdson  Hill  and  Reed  P.  Silver,  all  of 
Manchester,  in  said  district,  six  of  them  direct- 
ors, one  of  them  the  cashier  and  the  other  a 
former  director  of  said  Bank,  alleging  in  sub- 
stance that  complainant  was  the  owner  of  five 
shares  of  the  capital  stock  of  the  Bank;  that  in 

1875,  a  firm  styled  Dunn,  Harris  &  Co.  was 
adjudicated  bankrupt  by  the  United  States 
District  Court  for  said  District  of  New  Hamp- 
shire and  an  assignee  appointed,  being  indebted 
at  the  time  lo  the  Bank  in  the  sum  of  one 
thousand  dollars,  and  one  of  the  members  of 
the  firm,  Cyrus  Dunn,  being  iorlebted  to  the 
Bank  in  the  sum  of  five  thousand  dollars;  thnt 
the  firm  offered  a  composition  of  fifteen  i-er 
cent  to  their  creditors,  and  Cynis  Duon  of- 
fered a  composition  of  twenty  per  cent  tn  his 
creditors;  that  the  Bank,  by  a  vote  of  its 
directors,  constituted  one  of  their  number  its 
agent  in  the  bankruptcy  proceedings,  and  he 
entered  into  an  agreement  wltb  Cyrus  Dunn 
that,  tn  coDslderatioD  that  the  Bank  should 
furnish  him  with  money  sufScient  to  carry  out 
the  compromise,  he  would  pay  the  agent  of 
the  Bank  a  sum  equal  to  the  sum  due  to  the 
Bank;  that  in  pursuance  of  this  agreement,  ths 
Bank  advanced  from  its  funds  a  large  sum 
without  security.  Id  doing  which  the  directors 
and  officers  violated  theTr  duties  and  obliga- 
tions to  the  Bank's  stockholders,  and  their  acta 
were  in  violation  of  the  charter  of  the  Bank 
and  the  laws  of  the  United  States;  thnt  the 
sum  advanced  was  used  in  purchasing  claims 
against  Cyrus  Dunn;  that  the  compromise  was 
confirmed,  and  the  proper^  of  Cyrus  Dunn 
conveyed  by  the  assignee  to  the  agent  of  the 
Bank,  and  oy  him  to  the  Bank;  that  after- 
wards the  composition  mia  set  aside  nod  the 
assignee  brought  suit  against  the  Bank  to  re- 
cover thf.  property,  which  was  decided  by  the 
district  court  in  favor  of  the  assignee;  that  in 

1876,  a  rote  was  given  to  the  Bank  signed  by 
two  of  its  directors  and  Cyrus  Dunn  of  the  lu- 
solvent  Arm,  for  the  money  advanced  by  said 
Bank  Id  excess  of  what  was  receivef>  from  the 
asslgiiee,  and  this  note  was  include^,^  ^  part  of 
the  as£«">  of  Book;  an^  'Cti&t  the  Bank  has 
made  no  attempt  to  collect  the  nole,  and  has 
expende'l  ^pT.'^e  sums  of  money  in  defense  of  its 
illcga.  lets-  complainant  prays  that  the 
rc^ponduit^  directors  of  the  Bank,  may  be 
ctictied  u>  pay  ^  the  Bank  whatever  it  may 
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hme  lort  hr  nuoD  of  Qilt  fllegal  eooduct;  tod 
that  •  recefTermaybe  appointed  to  collect  said 
note,  and  for  micb  other  relief  as  may  be  Juat, 
<tc.  The  bill  was  demurred  to  by  the  respond- 
enls,  and  tbe  demurrer  snslained  upon  the 
ffroiiod  that  tbe  plaintiff  could  not  maintain 
dIb  bill  because  of  bla  failure  to  bring  himself 
within  Equity  Rule  M;  and  thereupon  a  de- 
cree was  entered  dismlsdng  the  bill  with  coitj, 
and  an  appeal  was  prayed  to  this  court. 

M\  the  fMUlies  were'  citizens  of  tbe  District 
of  New  Bampblre,  and  tbe  Bank  was  located 
therein;  and  in  our  judgment  tbe  circuit  court 
for  tbai  district  bad  no  Jiirisdlction.  A  moUon 
to  dismiss  tbe  appeal  on  this  ground  has  here- 
tofore been  made,  but  was  overruled,  as  this 
court  undoubtedly  has  appellate  jurisdiction  to 
determine  whether  tbe  circuit  court  bad  orig- 
inal JurisdictiOD. 

Prior toJuly  12, 1882,  suits  might bebrougbt 
by  or  a^raiost  oatiocal  backs  in  the  circuit 
oonrls  cu  the  United  States  in  tbe  district 
wliere  tbe  banks  were  located,  but  by  the  Act 
of  that  date  ft  was  provided  that  "  the  jurisdic- 
tion for  suits  hereafter  brought  by  or  against 
any  flssociotion  established  under  any  law  pro- 
Tiding  for  national  banking  associaiions,  ex- 
cept suits  between  tbem  and  tbe  United  States, 
or  Its  officers  and  agents,  shall  be  the  same  as, 
and  not  other  than,  the  jurisdiction  for  suits  by 
or  sgainst  banks  not  organized  under  anr  law 
of  tbe  Cnited  Slates,  which  do  or  might  do 
banking  business  where  such  national  banking 
(630]  nnsociations  may  be  doing  business  when  such 
suits  may  be  begun."  &  Stat.  162, 168,  chap. 
890,  sec.  4. 

But  counsel  for  complainant  claims  that  tbe 
circuit  court  had  jurisdiction  under  6209 
and  6289  of  the  BeTised  Statutes.  Section 
6209  prescribes  punishment  for  tbe  embezzle- 
ment, abstraction  or  willful  misapplication  of 
any  of  the  moneys,  funds  or  credits  of  a  na- 
tional banking  association,  by  any  president, 
director,  cashier,  teller,  clerk  or  agent  thereof, 
ud  for  other  acts  done  without  authority  of 
tbe  directors,  with  intent  to  defraud  tbe  bank; 
and  section  5239  provides  for  a  suit  by  tbe  comp- 
troller of  the  currency  to  forfeit  tbe  franchises 
of  national  banks  for  the  intentional  violation 
by  ibeir  directors,  or  the  Intentional  permission 
them  of  such  riolatlon  br  any  of  the  offi- 
cers, agents  or  aervants  of  toe  association,  of 
any  of  tbe  povisions  of  the  title  of  the  Revised 
Statutes  relaUng  to  national  banks.  This  bill 
obviously  cannot  be  retained  by  reason  of  any- 
thing contained  in  those  sections. 

As  tbe  Circuit  Court  bad  no  iurisdiclion,  but 
dismissed  tbe  bill  upon  another  ground,  toe  rs- 
wrss  iU  tleerte,  with  a  ^reetwn  to  ittmitt  ths 
but  for  H«U  o/juritdiction. 


1494] 


XVBLINE  L.  HATHAWAY,  ExVz,  l^f. 
in  Err., 
r. 

THE  FIRST  NATIONAL  BANK  OF 
CAHBRIDOE. 

(See  8.  C  Beporter**  ed.  M-WD 

3rror$  infindivj^  of  fact — in  finding  of  law — 
court,  when  toleju^  facta — rtfutalto  find 
indtUntal  flKU—ratifleafion  ^  agmfi  tutt. 

1004 


1.  Smns  In  tbe  tlndlnss  of  fIselbrtlMeoattan 
not  subjeot  to  revision  by  this  oonrU  If  thete  waa 
mnj  evldeooe  apon  which  suoh  flnrtingt  could  be 
made. 

S.  Assf vmnents  of  error  In  flndloRS  of  fact  unountt 
In  lubstanoe,  to  tlie  same  thln^  as  the  alleged  e^ 
ror  In  flndtnc  as  a  matter  of  law  that  the  flodtngi 
of  fact  stated  oould  lavfullr  be  made  from  the 
evidence  admitted  and  ooosKlered. 

8.  Where  the  oase  Is  tried  by  tbe  oonrt,  without  a 
Jury,  it  Is,  like  a  Jnrj,  the  sole  Judve  ot  the  otedW 
blUtr  of  the  witnesses,  and  tbe  questions  of  Cacti 
on  the  evldenoe,  where  there  Is  any  evidence  to 
JustlfT  tbe  Sndlngs. 

C  The  refusal  of  Uw  court  to  find  Immaterial  or 
Inddental  Jscta,  asaounthv  only  to  evidence 
bearing  oa  tbe  ultimate  fiwta  found,  la  not  a 
proper  subjeot  of  review. 

fi.  Wbere  tbe  action  Is  brought  for  the  alleged 
wrongful  acts  of  the  defendant  In  selling  oertala 
bMids  of  plalntlit  and  udng  the  proceeds  to  paj 
the  notes  of  one  Hubbard,  If  Hubbard,  by  mr- 
rangemeot  between  falm  and  plaintiff,  bad  au- 
thority to  and  did  consent  to  suoh  acta,  and  tbe 
plalDttff,  having  full  knowledge  of  the  transac- 
tions, ratified  and  oonflrmed  what  was  done,  be 
cannot  maintain  the  actkm. 

[No.  323.] 

Aroued  Mmreh  tO,  Ml,  1890.  Deddad  March  3U 

im. 

TN  ERROR  to  tbe  Circolt  Court  of  the  United 
J.  States  for  tbe  District  of  Massachusetts  to 
review  a  judgment  for  defendant  in  an  action 
for  the  conversion  of  certain  bonds  of  tbe  United 
States  with  the  interest  coupons  thereon.  4f- 
firmed. 

The  facts  are  stated  In  the  opinion. 

Meufn,  Duibne  E.  Fox  and  L.  D.  Norria, 
for  plaintiff  in  error: 

One  of  tbe  sureties  to  a  bond  erased  btsname; 
this  avoided  tbe  bond  as  to  a  surety  not  in- 
formed of  the  erasure. 

Bmitk  V.  U.  8.  69  U.  S.  2  Wall.  219  (17: 788). 

Tbe  alteration  of  the  date  on  commercial 
paper.  If  made  without  consent  of  tbe  per^ 
sought  to  be  charged,  eztlngulshesbis  linbilitr. 

Wood  V.  SUde.  78  U.  B.  0  Wall.  80  (18:  7SS); 
Brink  v.  FVeoff.  40  Micb.  611;  Brandt,  Surety 
and  Guar.  79,  80;  MiUer  v.  Btevart.  22  U.  6  9 
Wheat.  703,  703  (6: 196, 197);  Oaileg  v.  Aipin- 
waU,  4  N.  Y.  517;  Whiteher  v.  HaU,  5  Bam.  A 
G.  269;  JMMn  v.  Bradl^,  17  Weod.  423; 
WrwJU  V.  Joknton^  8  Wend.  51S. 

Toe  surety  must  be  consulted,  and  consent, 
otherwise  the  change  of  tbe  agreement  will  dis- 
charge him. 

Calvo  V.  Davin,  78  N.  T.  211,  816.  817;  Paint 
V.  JoncM^  76  N.  T.  874. 278. 379;  Oentral  Steam 
Nat.  Q>.  T.  Bolt.  6  C.  B.  N.  8. 595, 596;  Brandt. 
Surety  and  Guar.  ^  881,  888.  845;  BethuM  v. 
Doaer,  10  Oa.  285;  Atlanta  Hat.  Sank  t.  DoftM- 
tau,  61  6a.  305;  Rotfan  v.  Sharp'a  Bifie  Co.  Si 
Conn.  23,  34;  l^fan^faetvrer$  Bank  v.  Cote,  89 
Me.  188;  Fay  v.  Smith,  1  Allen.  477;  Bar$h  v. 
Klepper.  38  Obfo  St.  800;  Gardner  t.  Walih,  i 
£1.  ^Bl  .  89. 

The  sale  of  tlie  bonda,  andeT  tbe  drcnm- 
itances  of  this  case,  waa  an  uolawful  ooovo^ 
slon  of  them. 

Smitli  V.  Sheldon,  85  Mich.  48;  Pieret  v.  Btn- 
jamin,  14  Pick.  856;  Joknaon  v.  Stear,  IS  a 
B.  N.  S.  831. 

Plaintiff  is  not  estopped  from  questioning 
defendant's  right  to  make  sale  of  tbe  bonds. 

iU  1.8. 
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CbmteT.  SeoU,  13  AHeo,  408;  FtttgeraM  r. 
BtoOier.  88  742;  Ingram  t.  HarU,  48  ^ 
880;  Simpson  v.  iYmwit,  81  Ind.  S. 

Meurt.  Georgf*  F.  Hoar  and  Ifm.  GatUm 
for  defeodant  in  error. 

Jtfr.  Juttiee  Blatehford  delivered  theopio- 
foD  of  the  court: 

Tbii  is  an  action  at  law,  brou^rbt  In  the  Cir- 
cuit Court  of  tlie  United  States  for  the  District 
of  Massachusetu,  by  a  writ,  dated  September 
23,  1881,  by  James  S.  P.  Hathaway  against 
Tlie  First  Nvtional  Bank  of  Cambridge,  a  na- 
tional banliing  corporation. 

The  declaration  contains  three  counts  in  tort, 
the  substance  of  which  is  tb&t  the  defendant 
had  eooTertcd  to  its  own  use  certain  bonds  of 
the  United  States,  with  the  Interest  coupons 
thereon,  the  property  of  the  plaintiff;  and  that 
[495]  it  had  converted  to  Its  own  use  the  proceeds  of 
the  unlawful  and  unauthorized  sale  by  it  of 
such  bonds,  with  the  coupons  thereon,  the 

firoperty  of  the  plaintiff;  and  that  it  had  ud- 
awfully  sold  such  bonds,  with  the  Interest 
coupons  thereon,  the  property  of  the  plaintiff, 
and  COD  verted  the  proceeds  to  its  own  use.  Tbe 
bonds  were  seven  bonds  ot  81,000  each,  com- 
monly called  5-20  bonds,  with  interest  coupons 
atiacbedi  five  of  the  tiinie  bonds,  of  $500  each, 
with  coupons;  and  five  of  tbe  same  beads,  of 
$100  each,  with  coupons. 

The  declaration  also  contains  twb  counts  in 
contract,  one  for  money  received  by  tbe  de- 
fendant for  the  sale  of  liic  bonds,  and  for  in- 
terest oD  the  money  so  received,  from  the  time 
of  the  sale.  The  second  count  in  contract  al- 
leges tliat  Qilbert  Hathaway,  the  father  of  tbe 
plaintiff,  in  1865,  placed  with  the  defendaot 
and  in  the  hands  of  its  cashier  certain  bonds, 
bis  property,  which  were  to  stand  as  collateral 
sccuritv  for  Ibe  payment  of  certain  notes  which 
Diigbt  tiecome  due  lo  the  defendsnl  from  one 
Applelnn  Hubbard;  that  those  bonds  were  af- 
terwards converted  by  the  defendant  into  such 
5-20  bonds,  and  thenceforth,  by  agreement  of 
the  parties,  the  6-20  bonds  were  to  be  held  by 
tbe  defendant  as  collateral  security  for  the  pay- 
ment of  nny  notes  which  mifjht  thereafter  be- 
come due  to  the  defendant  from  Hubbard;  that 
f^ertain  notes  were  afterwards  made  by  Hub- 
bani  to  tlie  defendaot,  for  which  the  bonds 
were  to  stniid  as  collateral  security,  but  only  on 
tbe  expfi's.s  Hgreement  by  the  defendant  thai  it 
had  no  right  to  sell  or  dispose  of  any  of  the 
bonds,  except  upon  and  after  the  maturity  and 
nonpayment  by  Hubbard  of  such  notes,  and 
then  only  to  such  an  amount  as  would  be  suf- 
flcirnt  to  pay  any  overdue  and  unpaid  note; 
that  the  defendant  knew  that  the  bonds  were 
the  property  of  Qilbert  Hathaway,  and  not  the 
property  of  Hubbard;  that  Hathaway  died  in 
1871,  and  the  plaintiff,  as  residuary  legatee  un- 
der hisi  will,  which  had  been  duly  proved,  be- 
came the  owner  of  the  bonds  and  coupons;  that 
tbe  defeodant  agreed  with  Gilbert  Hathaway, 
and  after  his  death  agreed  with  the  plaintiff,  to 
keep  the  bonds  safely  and  return  them  to  the 
,  plaintiff  on  his  demand  therefor,  subject  only 
(490  J  to  the  riirbt  to  sell  sufficient  of  them  to  pay 
any  overdue  and  unpaid  note  of  Hubbard,  for 
which  tbe  bonds  were  so  held  as  collateral  se 
curity;  that  the  defendant  sold  all  of  tbe  bonds 
at  a  time  when  no  note  of  Hubbard  was  due 
1S4U.S.  U.  S.,  Book  88. 


and  unpaid  to  it,  and  when  It  had  no  right  to 
sell  the  same;  and  that  the  defendant  owes  tbe 
plaintiff  $20,000,  for  the  proceeds  of  the  sale  of 
such  bonds,  and  for  the  interest  coupons  at- 
tached thereto,  and  for  interest  on  such  pro- 
ceeds from  Hay  1,  1870,  when  the  same  was 
demanded  by  the  plaintiff  from  tbe  defendant, 
and  which  the  defendant  then  refused  (o  pay 
to  the  plaioUff. 

Tbe  answer  of  the  defendant  denies  all  tbe 
allegations  of  the  writ  and  the  declaration,  and 
sets  up  that  whatever  bonds  were  sold  it 
were  rightfully  sold;  that  it  had  the  legal  right 
to  retain  whatever  money  it  had  retained  from 
the  proceeds  of  the  sale  of  any  of  the  bonds; 
and  that  whatever  of  the  acts  complained  of 
were  done  by  ttte  defendant  wen  done  bv  the 
consent  of  the  plidntifl,  so  far  as  bis  consent 
was  necessary  and  proper  to  the  validity  of 
such  acts,  and  were  ratified  by  tbe  plaintiff,  so 
far  as  he  had  any  Interest  therein. 

There  was  a  trial  in  1883  by  a  jury,  which 
failed  to  agree  on  a  verdict.  In  September, 
1885,  bf  a  written  stipulation,  a  trial  by  a  jury 
was  waived,  and  tbe  case  was  tried  by  the  court 
without  a  jury.  On  the  16th  of  January,  1686, 
the  court  found  as  facts: 

(1)  That,  prior  to  April  24,  1879,  the  plain- 
tiff's testator  delivered  to  Appleton  Hubbard, 
of  Cambridge,  certain  bonds  of  the  United 
States  amounting,  at  their  face  valun,  to  $10,- 
000,  with  power  and  authority  to  dispose  of 
them  and  to  deal  with  them  in  the  manner  in 
which  the  same  were  dispmed  of  and  dealt  with 
by  said  Hubbard,  as  hereinafter  stated: 

(2)  That,  after  such  delivery,  Hubbard 
pledged  them  to  the  defendant  as  collateral  ae- 
curiiy  for  the  payment  of  twenty  flve  promis- 
sory notes  made  by  said  Hubbard  and  payable 
to  and  owned  by  tbe  defendant,  which  notes 
were  In  the  whole  for  the  sum  of  $10,000,  and 
were  to  mature  on  different  days  from  tbe  24th 
of  April,  1879,  to  the  5lb  of  August,  1879; 

(8)  That,  on  the  24tb  of  April,  1879,  Hub- 
bard agreed  with  the  defendaot  that  said  twnds 
should  be  sold  and  the  proceeds  invested  la 
other  bonds  of  the  Unitea  States; 

(4)  That,  on  the  25tb  of  April,  1679,  tbe  d«>  [497] 
fendant  sold  said  bonds  and  received  for  them 

the  sum  of  $10,156.25; 

(5)  That,  on  the  29th  or  80th  of  April,  1889, 
Hubbard  agreed  with  the  defendant  that  the 
proceeds  of  the  sale  of  said  bonds  should  not 
be  invested  in  other  bonds  of  the  United  Stales, 
but  that  such  proceeds  should  be  applied  by 
the  defendant  to  the  payment  of  the  notes  of 
Hubbard  then  held  by  the  defendant,  part  of 
which  were  due  and  part  of  which  were  to  be- 
come due,  and  that  proper  allowances  of  inter- 
est by  way  of  charge  or  rebate  should  be  made 
in  respect  of  said  notes; 

(6)  That  thereupon  the  defeodant  applied 
s^d  proceeds  according  to  said  agreement,  and 
that  the  surplus  of  said  proceeds  over  and  above 
the  amount  of  all  said  notes,  with  allowance  of 
interest  as  aforesaid,  was  $175.85; 

(7)  That,  on  the  16th  of  May.  1879,  the  de- 
fendant paid  said  sum  of  $175.85  to  Hubbard, 
and  on  the  19th  of  Hay,  1879,  Hubbard  paid 
the  same  amount  to  tbe  plaintiff; 

(8)  That  the  plaintiff  afterwards  bad  knowl- 
edge of  all  the  facts  hereinbefore  stated,  and. 
having  knowledge  of  (he  Hme,  raUfleid  and 
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confirmed  tbe  said  contracts,  dealings  and 
trnn&actioQS  bciweeo  Uubbard  and  tbe  defeod- 
aot. 

On  these  findlnfiis  of  fact  the  court  held  as 
matter  of  law:  (1)  That  tbe  evidence  offered 
by  llie  defendant  to  prove  proceodingB  in  in- 
Bdlveucy  ftgainst  Appleton  Hubbird  is  irrele- 
vunt  and  inadmissible;  (2)  That  tbeabove find- 
ings of  fact  oiuy  lawfully  be  made  from  the 
evidence  admitted  and  considered;  (8)  That,  on 
the  above  findliifrs  of  fact,  there  should  be 
juduiiicnt  for  tbe  dcfeDdont,  forcoMs. 

Oo  tbe  same  day,  a  judgment  was  entered 
that  tbe  plaintiff  l:ike  oolhhig  by  his  writ,  and  '. 
tbnt  the  defendnnt  recover  the  costs  of  suit 
from  the  plaintilT. 

There  is  a  bill  of  exceptions,  which  states 
that  each  party  introduced  evidence  to  main- 
tain on  bis  part  the  issue  joined;  that  tbe  evi- 
dence on  both  sides  is  annexed  to  tbe  bill  of 
exceptions  and  made  part  tbereof;  that,  after 
the  close  of  tbe  evidence,  the  plaintiff  insisted 
tbnt  be  was  entitled  to  judgment,  and  filed 
witli  tbe  court  certain  prayers  for  findings  of 
fact  and  of  law,  which  are  annexed  to  and 
1 4081  tmidc  part  of  the  bill  of  exceptions;  that  tbe 
court  refuF^ed  to  make  any  of  such  fiodings,  ex- 
cept in  so  far  as  tbev  were  consistent  with  the 
findings  of  fact  ancf  of  law  which  tbe  court 
afterwards  made,  being  tbe  findincs  above  set 
forth,  to  which  refusal  tbe  plaintiff  excepted; 
aod  that  the  plaintiff  also  filed  ezccplions  to  the 
findings  of  lact  aod  of  law  so  made,  and  to 
the  refusiil  of  the  court  to  make  the  findings 
of  fact  and  of  law  so  requested  by  the 
plainlifT. 

The  plaintiff  brought  a  writ  of  error  to  re- 
Tiew  the  judgment;  and,  be  having  died,  the 
writ  is  prosecuted  io  the  name  of  his  executrix. 

The  assignments  of  error  filed  in  the  circuit 
court  and  sent  up  with  the  record  allege  that 
the  court  erred,  first,  in  making  the  finding  of 
fact  numbered  <l);  second,  in  making  the  find- 
ing of  fact  numbered  (5);  third,  in  making  the 
findings  of  fact  numbered  respectively  (7)  and 
(8);  fourth  and  fifth,  in  making  its  findings  of 
law  numbererl  (2)  and  0),  aod  sixth,  iu  mak- 
ing Its  mixed  finding  of  law  and  fact,  that 
there  was  ratification  and  confirmation  of  tbe 
dealings  of  Hubbard  and  the  defendant  con- 
cerning the  $10,000,  face  vabie,  of  the  United 
States  government  bonds  in  controversy. 

The  first  three  assignments  of  error  allege 
errors  merely  in  the  findings  of  fact  by  the! 
court.  Those  errors  are  not  subji'ct  to  revision 
by  this  court,  if  there  was  any  evidence  upon 
which  such  findings  could  be  made.  The 
FraneU  Wright,  105  U.  S.  381.  3M7- [26: 1100, 
11021;  McClure  v.  United  StatfS.  116  U.  S.  145, 
152  [29:572.574];  Union  racific  R  Co.  v. 
United  Statft,  116  U.  8.  154.  157  [29:584,  536J; 
Merefiants  Int.  Go.  v.  Aden,  120  U.  S.  67,  71 
[SO:  858.  860].  Those  three  asslgnraents  of 
error  amount.  In  substance,  to  the  same  thing 
as  the  alleged  error  in  finding  as  a  matter  of 
law  that  tbe  findings  of  fact  stated  could  Iaw> 
fully  be  made  from  the  evidence  admitted  and 
considered. 

Tbe  assigument  of  error  numbered  6  raises 
the  same  question  which  iaraised  by  that  num- 
bered 4,  namely,  whether  there  was  any  evi- 
dence in  tbe  can  which  authorized  the  court  to 
naka  the  finding  of  fact  numbered  (8),  covered 
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by-tbe  assignment  of  error  numbered  S,  u  to 
ratification  and  confirmation. 

As  tu  the  findings  of  foct  numbered  (1)  and  [4M] 
(9)  we  are  of  opinion  that,  on  the  evidence  of 
Hubbard,  and  tbat  of  the  defendant's  cashier, 
BuDard  and  that  of  the  plaintiff,  and  tbe  other 
evidence  in  the  case,  the  court  was  justified  in 
making  those  findings.  It  wss,  like  a  jurv, 
tbe  sole  judge  of  the  credibility  of  the  wit- 
nesses, and  toe  questioiu  were  queationa  of 
fact,  on  tbe  evidence.   It  would  serve  no  good 

fnirpose  to  examine  the  evidence  critically,  nor 
B  It  our  province  to  do  so.  It  is  sufficient  16 
say  that  tbe  case  was  not  one  where  there  was 
no  evidence  to  Ju.«tiry  tbe  findings  of  tbe  court. 

The  same  remarks  may  be  made  as  to  tbe 
other  findings  of  fact  made  by  the  court,  and 
especially  as  to  Its  finding  that  the  plaintiff, 
with  knowledge  of  all  the  facts  found  by  the 
court,  ratiflea  and  confirmed  the  contracts, 
dealings  and  transactions  between  Hubbard 
and  the  defendant,  set  forth  by  the  court. 

As  to  tbe  refusal  of  tbe  court  to  find  certain 
facts  specified  by  the  plaintiff,  and  certain 
propositions  of  law  based  on  those  facts,  they 
were  eitlter  immaterial  facts  or  incidenul  fartA 
apiouDling  only  to  evidence  bearing  nn  tlie 
ultimate  facts  found.  77i«  Francit  Wright, 
105  U.  8.  SSI,  389  [26:1100.11021;  MeClure-w. 
United  States.  116  U.  8.  145, 152  [29: 572,  574]; 
Union  Pacife  R.  Co.  v.  United  iitatet,  116  U. 
8.  154,  157  [29:584.  f.861;  MerehanU  Ina,  Co, 
T.  AIUji,  m  U.  8.  67,  71  [30:  858.  860]. 

The  action  being  founded  on  the  alleged 
wrongful  acts  of  the  defendant  hi  selling  the 
bonds  and  using  tbe  proceeds  to  pay  tbe  note* 
of  Hubbard,  it  follows  that,  if  Hubbard  con* 
seated  to  such  acts,  and  If,  by  tbe  arrange- 
ment between  Hubbard  and  Gilbert  Hatliaway, 
the  former  had  auihoritv  to  consent  to  such 
acts,  and  if  the  plaintiff,  having  full  knowl- 
edge of  the  transactions,  ratified  and  confirmed 
what  was  done,  he  could  not  maintain  this 
action. 


SANDFORD  8.  SMALL,  Appt,  [514] 
e. 

THB  NORTHERN  PACIFIC  RAILROAD 
COMPANY. 

(See  8.  C  Beporter'S  ed.  514-515.) 

Filing  cf  record — effect  ef  otnimim  to  JUg. 

1.  Where  tbe  record  is  not  filed  at  the  lerni  simv- 
oeedlnff  tbe  idlowanoe  of  tbe  appeal,  tbe  appeal 
oeases  to  have  any  operation  or  vBeOL. 

S.  As  In  this  oaso  there  was  no  allowmnce  of  a  ce» 
ond  appeal,  and  when  the  record  was  filed  tb* 
Ume  had  expired  on  tbe  first  appeal.  Sot  fllioc  It* 
such  filinff  was  not  done  In  puisnanoe  of  ao  ap- 
peal still  tn  foroa;  nor  ooald  an  appeal  then  Inve 
been  allowed,  as  two  yean  had  expired  bom  thm 
data  of  Cha  final  decree. 

[No.  m] 

Submitted  Mar.  $1, 1890.  Decided  Mar.  SI.  1S90. 

APPEAL  from  a  decree  of  the  Circuit  Court 
of  the  United  Bfaitea  for  the  District  of  Min- 
nesota dismissing  a  suit  with  costs.  Dimimi, 
The  facta  are  staled  in  tha  opinion. 
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Mr.  John  O.  WooUaj  for  appellaot. 
Meain.  W,  P.  Cloaifh.  A.  H.  OarUuad 
«nd  H.  J.  Mmy  for  ap^lee. 

Mr.  ChUf  Jtutiee  FalUr  delivered  the 
opinlOD  of  Uie  court: 

Thii  appeal  must  be  dismisBed  for  want  of  jo- 
rlsdictioD.  Small  filed  his  bill  Id  the  Dlslrict 
Court  of  the  Foarth  Judldal  District  of  the 
Stateof  Mianeaota,  whence  the  cauae  waa  nib- 
iequently  removed  Into  tbe  Circuit  Court  of 
the  UoKed  Sintes  for  tbc  Districtof  Minneaota, 
and,  upOD  hearing,  resulted  on  tlie  24th  day  of 
June,  1884.  in  a  decree  dismissiag  tbe  com- 
plaloant's  bill,  and  renderiog  judgment  in  fa- 
vor of  tbe  defendant  for  Its  cosia  to  be  taxed. 
On  the  35tb  day  of  Jane,  1884,  tbe  oomplaiaaDt 
prayed  an  appeal  to  this  court  which  was 
granted.  On  tbe  Slat  day  of  May.  1886,  com- 
...plainant  filed  an  appeal  bond  and  a  citaHon 
|olo]^^  tBsucd,  rctui-nable  at  tbe  October  Term, 
1886,  dated  April  80,  1886.  The  record  here- 
in was  filed  October  19, 1886.  The  only  ap- 
peal which  from  the  record  before  us  appears 
to  have  been  prayed  and  allowed  was  tliat  of 
the  2Sth  day  of  June,  1884. 

But,  as  we  hare  said  many  times  before,  in> 
aamuch  as  the  record  was  not  filed  at  the  term 
succeeding  tbe  allowance  of  the  appeal,  that 
appeal  ceased  to  have  any  operetioo  or  effect, 
and  the  case  stood  as  If  it  bad  never  been  al- 
lowed. There  was  no  allowance  of  an  appeal 
after  that,  and  when  the  xeconl  was  filed  on 
the  19th  day  of  October,  1886.  this  was  not 
done  in  pureuance  of  an  appeal  still  in  force, 
nor  could  an  appeal  then  buve  been  allowed, 
as  two  years  had  expired  from  tbe  date  of  the 
final  decree.  This  appeal  waa  not  "  taken"  aa 
provided,  and  we  are  therefore  compelled  to 
diunlM  it.  Credit  Co.  v.  Arkanaat  Cent.  B. 
Co.  128  U.  8.  SS8  [82:  4481;  Bkhariton.  T. 
Oreen,  180  U.  8.  104  [82:  872];  Bh>an$  t.  State 
Nat.  Bank,  ante.  p.  917. 

Appeal  diimued  for  want  tfjuriadiUion. 


UNITED  STATES,  Appt., 
«. 

RICHARD  M.  JONE& 

(See  BL  C  Reporter's  ed.  48^-488.) 

fia  <tf  U.  3,  tommimioMT—aj^pTouil  m- 
dfftuU  Ay  ararC 

L  A  oommtoloaer  of  tbe  United  States  circuit 
court  fs  entitled  to  the  fee  of  SB  a  day  for  bear- 
Inf  and  deciding  motlona  upoo  bail  and  ttie  BufII> 
eiency  tbereof,  and  for  the  oontinuanoe  of  oases 
before  him. 

X  Tbe  approTR]  of  a  commlnloner^  account  br  a 
olrou  1 1  court  of  the  Unlt«d  Si«t«s;  under  the  Act  at 
February  %  187S  08  Btat  8381.  Is  prima  facie  evt. 
denoe  of  tbe  oorrectocas  of  the  Items  of  that  ac- 
oount,  and.  lo  tbe  abeenoe  of  clear  and  unoqulv- 
oeal  proof  o<  mistake  on  the  part  of  theoourt, 
la  eooeluslTe. 

[Na  1SS4.1 

avimttteSMgr.S,JS90.  DeekbaMar.g4,l890. 

APPEAL  from  m  ja^ment  «tf  tbe  Court  of 
Clalmi  In  faror  oi  claimant  for  services 
rendered  by  him  aa  a  Commtaafoner  d  the  Cir- 
cuit Court  of  tbe  United  SUtea.  AJIrmtd. 
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Statement  1^  Mr.  Juttiee  Laman 

This  is  ai^  apDeal  from  a  Judgment  rendered 
the  Court  of  Claims  against  United  Stataa 
in  ftiTor  of  Richard  H.  Jones,  tm  amioea 
rendered  by  him  as  a  commiaelODer  of  the  Cli^ 
cuit  Court  of  tbe  United  Slates  for,tbe  Weatera 
District  of  North  Carolina. 

Tbe  material  facta  of  tbe  caae,  as  found  by 
tbe  court  upon  tin  evidence,  are,  that  the 
dalmant  had  been  a  commlasloner  of  tbe  aaid 
oonrt  from  1888  to  tbe  bringing  of  tbe  iiction; 
that  from  December  8,  1885,  to  Juno  30,  IS80, 
aa  such  commisfiioner,  he  issued  warrants  in 
six  cases,  in  wblcb  issue  was  joined  and  testl* 
mony  taken,  in  three  cases  in  which  issue  was 
joiiked  and  no  teetimooy  was  taken,  and  in  three 
caaea  In  which  laane  was  not  Jcrfoed,  tbe  do* 
fendanta  discharged  and  no  teatimony  taken; 
and  that  be  duly  made  his  docket  entries  in 
eacli  and  all  of  those  cases  by  order  and  au> 
tfaority  of  the  court,  and  in  the  manner  required 
by  its  rules. 

His  accounts  for  fees  and  for  keeping  his 
dockets  were  verified  by  oath,  and  prewnted  lo 
the  court  in  tbe  presence  of  the  district  attor> 
ney,  and  approved  by  the  court  in  due  form. 
For  those  accounts,  thus  approved,  be  waa  al- 
lowed a  foe  of  three  dollan  in  each  case  where 
Issue  waa  joined  and  teatimony  taken,  two  dol- 
lars where  issue  waa  joioed  but  no  testimony 
taken,  and  one  dollar  where  issue  was  not 
joined,  and  tbe  defendant  discharged.  His  ac-  (4841 
conot  also  showed  charges  on  eleven  different 
days  fromMaroh  12,  1884.  to  September  IS, 
1887,  in  as  many  criminal  cases,  each  of  which 
charges  was  eltner  "for  hearing  and  deciding 
on  criminal  chariccs,  in  deciding  on  amount  of 
bail  and  sufftciency  thereof,"  or  "for  bearing 
and  detriding  on  cnminal  charges,  in  bearinir 
and  deciding  on  motion  tvx  continuance. 
These  dian^  wne  apinwed  by  the  circuit 
court,  but  not  paid. 

The  court  found  as  a  conclusion  of  law  that 
tbe  claimnnt  was  entitled  to  $55  for  these  laitf 
eleven  cases,  and  entered  a  Judgment  in  bis 
favor  for  $76.  From  that  judgmeottbe  United 
Slates  brings  tbts  appeal. 

The  only  assignment  of  oror  presented  by 
tbe  government  In  this  appeal  Is,  uiat  tbe  court 
erred  in  finding  that  claimant  Is  entitled  to  $6S 
for  hearing  anddecldingon  amount  of  bail  and 
sufficiency  tbereof  in  four  caaes,  and  for  bear- 
ing and  deciding  oo  motion  for  continuance  ia 
aeren  caaeib 

Metm.  Jeha  B.  Cotton,  Amittant  Atljf 
Otn.,  and  F.  P.  Dewa  for  appellant. 
Mr.  Oeorffo  A.  Kioff  for  appellee; 

Mr.  Justice  Lmaubr  delivered  tbe  opinion  [486] 

the  court: 

A  brief  reference  to  tbe  powcnand  duties  of 
a  commisuoner,  as  aa  examining  and  commit- 
ting magiatrale,  will  be  sufficient  to  dispose  of 
the  only  question  preseoted  by  this  appeal. 
Section  1014  of  the  Revised  Statutea  of  tbe 
United  States  provides  that,  "for  any  crime  or 
offense  against  the  United  States,  the  offender 
may,  bf  ■  •  •  >i>y  commissioner  of  the  circuit 
court  to  take  bail,  ...  be  arrested  and  im- 
prisoned, or  bailed,  as  tbe  case  may  be,  for 
trial  before  such  court  of  the  United  States  as 


by  law  has  cogolzsnce    ttaa  oflenacL 
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of  the  process  Bbell  be  returned  as  speedily  ss 
maT  be  ioto  Uie  clerk's  office  of  such  court,  to- 
Mtber  with  the  recognizances  of  tbe  witnesses 
for  tbeir  appearance  to-Cestify  In  the  caae,"  etc, 
etc. 

By  section  1016  it  is  further  prorided  that 
"bail  maT  be  admitted"  by  such  commissioner 
"upon  all  airesta  in  criminal  cases  where  the 
offense  is  not  nunisbable  by  death." 

By  section  1982  such  commissioners  are  Test- 
ed with  the  power  to  institute  proceedings 

Xlost  persons  violatinf;  any  of  the  provisiona 
:hapter  seven  of  the  title  Orima. 
Section  1988  provides  for  the  increase  of  tbe 
number  of  commisaioners  "so  as  to  afford  a 
Bpeedy  and  convenient  means  for  the  arrest  and 
examination  of  persons  charged  with  the  crtmea 
referred  to  in  the  preceding  section." 

By  section  1984  these  omcera  are  vested  with 
other  important  powers;  and  by  section  1085 
every  marshal  and  deputy  marshal  is  required 
to  obey  and  execute  all  warrants  or  other  pn^ 
cess  that  the  commissioners  may  issue  in  the 
lawful  performance  of  their  duties. 

By  other  sections  numerous  duties  of  a  pure- 
ly clerical  and  ministerial  character  are  at- 
taclied  to  this  office.  The  compensation  of  a 
commissioner  is  cleariy  prescribed  aod  classified 
by  section  847  of  the  Revised  Statutes  accord- 
ing to  the  character  of  tbe  services  performed. 
For  acts  purely  clerical  and  mtnistenal,  such  as 
administering  oaths,  taking  acknowledgments, 
taking  and  certifying  depositions  to  Ale  or  fur- 
[487]  Dishing  a  copy  of  the  same,  specific  fees  are 
provided,  and  for  issuing  writs  or  warrants  or 
other  services  he  has  the  same  compensation  as 
Is  allowed  to  clerks  for  like  services.  For  acts 
not  merely  clerical,  bat  which  are  performed 
by  the  commissioner  in  his  Judicial  capacity, 
his  fees  are  regulated  on  a  hssis  of  per  diem 
compensation.  Among  the  provisions  of  this 
kind  is  the  one  upon  which  this  controversy  has 
arisen,  viz.:  "For  hearing  and  deciding  on 
criminal  charges,  five  dollars  a  day  for  the 
time  necessarily  anployed." 

It  is  admitted  that  from  March  12, 1884,  to 
June  SO,  1888,  the  period  covered  by  the  claim 
in  dispute,  there  came  before  tbe  appdilee,  in 
his  capacity  as  commlMloner,  on  eleven  differ- 
ent da;s,  eleven  separate  eases  to  be  heard  and 
decided  against  various  persons,  each  charged 
with  a  criine  uainit  the  laws  of  the  United 
States;  that  in  four  of  these  cases  be  heard  and 
decidra  motions  upon  bail,  and  the  sufficiency 
thereof;  and  in  the  oilier  seven  motions  for 
continuance  were  heard  and  decided  by  him. 

There  can  be  butooe  answer,  in  our  opinion, 
to  the  question  whether  the  commissioner 
should  be  allowed  a  fee  of  five  dollars  a  day 
for  his  services  on  those  eleven  days.  The  de- 
cision, upon  a  motion  for  bail  and  tbe  suffl- 
dent^  thereof,  is  a  judicial  detennination  of 
the  very  matter  which  the  Statutes  authorize 
and  require  him  "to  hear  and  decide,"  to  wit, 
whettier  a  party  arrested  for  a  crime  against  the 
TTnited  States,  when  brought  before  him  for 
examination,  shall  be  discharged,  or  commit- 
ted Ml  boil  for  trial,  and  in  daault  thereof  im< 
prisoned.  With  respect  to  moUoni  for  oonttn- 
nance,  tbe  granting  or  refusal  of  them  is  un- 
questionably a  necessary  incident  to,  and  a  part 
of,  the  hearinc  and  detenninlDg  of  crindaal 
charges;  and  tM  ezerdaeof  that  power  Inmcfa 

lOOS 


criminal  proceedings  is  indispensable  to  tbe 
right  of  the  accused  to  have  a  fair  and  fall  in- 
Tesfigation  of  the  oScDse  charged  affUnst  him 
and  to  a  sufficient  time  for  the  summoning  of 
his  witnesses  as  well  as  for  employing  and  con- 
sulting with  counsel  to  aid  bim  in  his  defenae. 

It  is  contended  by  the  assistant  attorney-gen- 
eral that  the  per  diem  fee  in  aach  case  u  not 
only  intended  for  theserrloe  specified,  but  that 
the  "time  actually  employed  is  also  an  element 
to  be  considered.  A  sufficient  answer  to  this  [488] 
objection  is  furnished  In  the  findings  of  tbe 
court  below  that  tbe  account  of  the  cooimis- 
sioner  for  the  fees  charged  for  tbe  services  in 
queadon  was  verified  1^  oath  and  presented  to 
tbe  United  Statea  court  of  wfaidi  he  was  tbe 
commissioner,  in  open  court.  In  the  presence 
of  tbe  district  attorney,  approved  by  the  court, 
and  an  order,  approving  the  same  as  being  in 
accordance  with  law  ana  just,  waseutered  upon 
the  records  of  the  court.  The  approval  of  a 
commissioner's  account  1^  a  circuit  court  ot 
the  United  State^  under  toe  Act  of  February 
22,  187S  (18  Stat.  888),  is  prima  facie  evidence 
of  the  correctness  of  tbe  items  of  that  account: 
and  in  tbe  absence  of  clear  and  unequivocal 
proof  of  mistake  on  tbe  part  ot  the  court  it 
should  be  conclusive. 

We  think  the  authorities  cited  by  tbe  attor- 
ney for  the  appellee  in  support  of  the  claim  in 
question  are  directly  In  point. 

The  jvdgnunt  ef  the  Court  tfOaime  it  ^- 


U.  H.  WHEELEK  n  al.,  .AppOl, 
e. 

J.  G.  CLOTD  BT  AL. 
(Bee  B,  C.  Beporter^  ed.  887-517 J 

Juriedietion  ae  to  amount— diHiin^  deereee 
againet  eeteral  partiet  cannot  be  joined  to  give 
Juriedietion, 

h  When  a  foreclosure  has  been  had  on  different 
tracts  of  land  claimed  by  different  owners,  and  it 
was  decreed  that  each  owner,  a  defendant,  could 
redeem  tbe  land  by  payloK  tbe  amount  bta  tract 
sold  for  wlt&lo  a  rear  or  be  foreclosed,  and  oa 
tract  sold  for  as  much  as  five  thousand  dollars, 
several  defendants  cannot  Join  in  an  appeal  to 
this  court  and  oonoUdote  the  several  anounta 
awarded  aialnst  them,  and  thereby  give  tUa 
court  Jurisdiction. 

S.  Distinct  decrees  against  distinct  parties  on  dia* 
tinot  oaoses  of  action,  or  on  a  single  cause  of 
aoUou  in  wfatch  there  are  disUnot  UabOitlea,  can- 
not be  Joined  to  give  this  court  Jurisdlotkm  on 

■"•^  [Na  U7.J 

Argwd  Dee.  6,  9,  1389.  Deetded  April  7, 1890. 

APPEAL  from  a  decree  of  the  Circuit  Court 
of  the  United  States  for  the  Soulbem 
District  of  Blinois  decreeing  that  the  ownera  of 
the  equity  of  redemption  or  residuary  Interest 
in  seTeral  b-acts  of  land  may  each  redeem  the 
tract  owned  by  him  from  a  sale  under  a  decree 
of  foreclosure.  On  motion  to  dismiss.  Die- 
mieeed. 

The  facta  are  stated  in  the  opinion. 
Mrnre.  Xmeim  BlrdMar*  Edwim 

1S4U.S. 
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BeeelMv^  for  appellees,  In&Torof  moUon  to 
dlstDisa: 

This  court  hai  no  Juifsdledon  of  IbepreKnt 
appeal,  the  matter  in  dispnte  not  ezceediog 

u.ooo. 

U.  S.  Hev.  Stat  g  693 ;  A£t  of  Feb.  U. 
1876.  chap.  77,  S  8  (18  Stat.  816). 

Sereral  defendants  agalnat  whom  decrcei  of 
this  character  have  been  rendered  cannot  con- 
solidate the  amounts  awarded  against  Uiem.and 
by  a  ioiot  appeal  give  this  court  JuriBdiction. 

Gibaon  v.  Shnfeldt.  12S  C.  S.  27  (80:1088); 
(Mizer  V.  AUxander,  81  U.  S.  6  Pet.  143(8:848); 
Rich  T.  Lambert,  68  U.  8.  13  How.  847  (13: 
1017):  Bz  parte  Baltimore  A  0.  R.  Co.  106  U. ». 
6(27:78);  FarmernL.  A  T.Go.  ».  Waterman,  106 
U.  S.  265  (27:116);  BattaU  v.  Wikox,  116  V.  S. 
698  129:604):  Stratton  t.  Jarvis,  38  U.  8.  8  Pet. 
4  (8:846);  Spear  v.  Ptdee,  62  U.  8. 11  How.  622 
(18:796):  Seaur  t.  Btgelow,  73  U.  8.  5  Wall. 
208  (18:595);  Twry  v.  HateJt.  98  TI.  8.  44 
(23:706);  RtisuU  v.  Stauiell,  105  U.  8.  803  (26: 
990);  CAatfleid  v.  BoyU.  105  U.  8.  281  (26:944); 
Ballard  Paving  Oo.  t.  MvtforO,  100  U.  8. 
148(26'.591):  SSiwA  T.  Smith,  106  U.  6.  188 
(37:156);  Bawlty  r.  Fairbank$,  108  IT.  8.  54J 
(27:820);  Fourth  Nat.  Bank  v.  St<ntt,  118  U.  8. 
684(28:1153);  ExparUPhanix  Int.  Co.  117  U. 
8.  867  (29:9;!3);  Tupper  t.  Wise,  110  U,  8.  898 
(88:189);  iwncA  v.  Aiiify.  110  U.  8.400(28:190); 
.TKMd  T.  Wiae,  111  U.  B.  707  (28:602);  mnder- 
mm  T.  W(K2>t«>rM,  116  U.  S.  264  (29:877); 
BUwart  v.  Dunham,  IIS  U.  8.  61  (39:328);  Ate* 
T.  Ounter,  131  U.  8.  188  (30:884). 

Hesitra.  H.  Tompkins.  /a«.  JfeCartney 
and  T.  7.  Golden,  for  appellants.  In  opposition 
to  motfoD: 

An  appeal  lies  In  this  case  as  the  jurisdiction 
of  (he  court  below  is  a  proper  one  for  rcTiew 
and  it  had  no  jurisdiction.  The  limited  juris- 
dictioD  of  the  circuit  court  Is  always  a  subject 
of  ioquiry  in  this  court  when  the  record  shows 
the  want  of  it. 

Seott  v.  San^ord,  60  U.  S.  19  How.  393  (16: 
691). 

Jurisdictional  fact  may  be  looked  Into  from 
the  whole  record. 

(Jrignon  r.  AOor,  48  U.  B.  8  How.  819  (11: 
888). 

Parties  cannot  join  to  give  jurisdlcttou. 

Oliver  t.  Alexander,  81  V.  S.  6  Pet.  148  (8: 
849:  Spear  v.  Ptaee,  ^  U.  8.  11  How.  622  (13: 
796^. 

Each  complainant  must  be  able  to  sne  each 
defendant 

Rich  T.  Lambert,  68  IT.  8.  12  How  847  (18: 
1017);  Straiebridgev.  C7urt»w,  7  U.  S.  3  Cranch, 
267  (3:48rO:  Ifeie  Orleant  t.  Winter^  14 U.  8.  1 
Wheat.  91  (4:44);  Ballard  Patiing  Oa.  T.  Mid- 
ford,  100  U.  S.  147  (26:591). 

As  record  shows  drcolt  conrt  had  no  juris- 
diction, the  supreme  court  will  dismiss  the  suit. 

Bingham  r,  CbfiM,  8U.  B.  8  DaU.  IS  (1:491); 
MeCdrmiek  T.  StOUvan,  28  U.  8. 10  Wheat  191 
(6:300). 

Appearance  caanot  enlarge  the  power  of  the 
court  Dor  prereot  motion  to  dismiss  the  suit  for 
want  of  jurisdiction. 

U.  8.  V.  Tata,  47  U.  8.  8  How.  606  (12:576); 
Capron  v.  Van  Noorden,  6  U.  S.  2  Craodi,  126 

An  appellate  court  before  whom  a  cause  Is 
brought  of  which  the  court  below  bad  no  Juris- 
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diction  take  jurisdiction  so  far  as  to  annul 
and  roTerse  the  proceed  higs  below. 

U.  &  f.  Ifburm,  81  U:  S.  6  Pet  470,  485 
(8:467,  477). 

An  appeal  lies  in  this  case,  as  appellees'  ao 
lion  is  to  enjoin  the  Illinois  Supreme  Court 
from  further  proceedings  until  appellees  can 
foreclose.  If  the  action  Is  to  forecloaB.  then  it 
is  in  tolido  for  the  whole  debt. 

The  matter  in  dispute  is  the  debt  claimed, 
not  the  damages  or  prayer  for  judgment 

RiehY.  Lambert,  68  U.  8.  18  How.  353  (13: 
1018);  Le$  T.  Watton,  G8V.8.\  Walt,  887  (17: 
557);  Wilton  v.  Daniel,  8  U.  B.  8  Ball.  401, 408 
(1:655.  667). 

Purchasers  of  the  equity  of  redemption,  to 
redeem,  must  pay  the  whole  debt  lliere  can 
be  no  severance  until  the  debt  is  paid,  or  fore- 
closed, underalegal  proceeding. 

Jones,  Mortg.  §g  1063,  1070,  1076;  Powell, 
Mortg.  842;  Bradl^  t.  Snyder,  14  Hi  268; 
MeaOam  t.  AmIs,  vS  m.  141. 

Mr.  Jiutiet  lummr  delivered  tlw  opinion  of  fssgi 
ttie  conrt:  ' 

This  Is  a  motion  to  dismiss  an  appeal  upon 
the  ground  that  the  interests  of  each  of  the  ap- 
pellants in  the  case  are  separate  and  distinct 
and  do  not  involve  an  amount  sufficient  to  glvo 
this  court  jurisdiction. 

The  case  grows  out  of  Kenicott  v.  Wayna 
County.  88  U  8.  16  Wall  452  131:8191,  and 
Wayne  County  t.  Kennietat,  M  U.  S.  498  [24: 
360];  and  those  cases  are  referred  to  for  a  more 
minute  statement  of  all  the  early  facts  of  the 
controversy  tban  is  necessary  to  be  made  for 
the  purpose  of  considering  tbe  question  now 
before  us.  A  brief  summary  of  Mme  of  the 
leading  facts  of  tbe  controversy  will  be  suffl* 
dent  for  present  purposes. 

On  the  20th  of  A^nil.  1869,  the  County  Of 
Wayne  in  the  State  of  Illinois,  by  virtue  of  an 
authority  derived  from  an  Act  of  the  State  Leg- 
islature, executed  a  mortgage  and  a  deed  of 
trust  upon  about  100,000  acres  of  Its  swamp 
and  overflowed  lands,  to  Isaac  Seymour  of 
New  York  City,  as  trustee,  to  secure  tbe  pay- 
ment of  $800,(KK)  of  its  bonds,  which  had  been 
issued  for  the  purpose  of  ralring  funds  with 
which  to  construct  a  railroad.  On  the  same  day 
the  Mount  Vernon  Railroad  Company,  the  cor- 
poration that  had  been  organized  to  build  the 
road  for  the  benefit  of  which  tbe  aforesaid  aid  [640] 
had  been  gnnted,  as  a  part  of  Uw  same  general 
transacUon  of  raising  funds  with  which  to  build 
its  road,  executed  a  mortgage  to  Seymour,  upon 
its  contemplated  railroad,  its  appurtenances, 
franchises  and  other  property  aod  effects, 
boiJ^  present  and  prospective,  as  an  addiiiocal 
security  for  the  aforesaid  bonds.  The  bonds 
were  sold  and  came  Into  Um  hands  of  bona 
ffde  purchasers  for  value,  and  default  having 
been  made  in  tbe  payment  of  the  interest  on 
them,  as  It  came  due,  a  bill  for  foreclosure  of 
the  mortgages  and  deed^of  trust  was  filed,  on 
the  7th  of  Marob,  1866,  by  John  W.  Eennicott 
and  other  claimants  of  a  number  of  the  bonds 
which  had  been  sold,  agstaut  the  County  tt 
Wayneand  the  Mount  Vernon  Railroad  Compa* 
ny.  The  railroad  compaQydefaulted,and, upon 
a  hearing  in  the  Circuit  Court  of  the  United 
States  for  tbe  Southern  District  of  Illinois,  tiie 
bill  was  dismissed  as  to  the  County  of  Wayne. 
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OB  the  ground  that  the  mortfrage  was  Invalid 
because  the  proofs  failed  to  show  that  at  tbc 
date  it  was  made  there  was  any  line  of  railroad 
constructed  or  authorized  to  be  constructed 
throujih  that  county,  with  which  the  Mount 
VemoQ  railroad  was  connected  in  any  manner. 
Upon  appeal,  this  court  reversed  that  decree, 
and  held  that  the  mortea^  in  controversy  was 
valid,  as  to  bona  flde  holders  of  (he  bonds  it 
was  inleoded  to  secure,  aud  that  the  complain- 
aots  were  entitled  to  a  decree  in  their  favor. 
Senieott  y.  Waym  Covnty,  supra.  A.  final  de- 
cree in  the  case  was  rendered  by  the  circuit  court 
in  JiiDe,1874,  whicb  was  atlitmed  b^  this  court 
on  appeal.  Wame  Countj/  v.  StnnwoU,  mtpra. 
In  pursuance  of  that  decree  the  landa  covered 
by  the  mortgage  were  sold  at  a  master's  sale  on 
tlie  18th  of  September,  1877,  for  an  amount  in- 
siifTlciont  to  satisfy  the  claims  of  the  bond- 
holders, and,  the  time  for  redemptfon  havlne 
expired,  the  master,  on  May  27, 1879.  executed 
anil  delivered  a  deed  for  them  to  one  Broad- 
well,  who  bad  come  into  possesdon  of  the 
certificates  of  purchase  at  the  aforesaid  sale. 
The  appelleea  in  this  case,  who  were  complain- 
ants below,  claim  under  Broadwell. 

Between  the  date  of  the  execulion  ot  the  i 
deed  of  trust  and  the  mortgage  before  men- 
tioned, and  March  7, 1865,  when  the  forecloa- 
,  ure  suit  was  commenced,  the  County  of  Wayne 
'  had  sold  a  large  amount  of  the  lands  embraced 
in  those  incumbrances  to  individuals  who  were 
not  made  parties  to  the  foreclosure  proceed- 
ings. The  appellants  here  claim  under  those 
purchases  from  the  county. 

The  case,  as  It  now  stands,  is  a  consolidation 
of  four  others  and  an  intervening  pctitioo  filed 
by  leave  of  the  court.  The  first  of  those  con- 
solidated cases  was  a  suit  in  equity  brought  on 
the  25tb  of  January,  1882.  by  the  appellee,  J. 
C.  Cloyd,  a  citizen  of  New  York,  against 
Clarissa  Jordan  and  some  twenty-four  or  more 
other  defendants,  all  but  two  of  whom  were 
citizena  of  Illinois,  ooe  of  those  two  being  a 
citizen  of  Ohio,  and  the  other  a  citizen  of 
Colorado.  The  bill  set  out,  somewhat  in  de- 
tail, the  various  steps  In  the  proceedings  above 
referred  to,  and  further  alleged  that,  by  reason 
thereof  and  also  by  reason  of  tbe  conveyances 
before  mentioned,  tbe  County  of  Wavne  bad 
no  right,  title  or  interest  in  and  to  tbe  lands  in 
dispute  and  was  not  In  any  other  manner  in- 
terested in  the  present  suit. 

The  prayer  of  the  bill  was  that  a  subpeoa 
Issue  commanding  each  of  tbe  defendants  to 
appear  and  answer,  but  not  under  oath,  all  and 
singular  the  allegations  of  the  bill;  that  an  ac- 
count be  taken,  under  tbe  direction  of  tbe 
court,  to  ascertain  how  much  was  due  on  tbe 
decree  in  the  case  of  Kenitett  t.  Wayne  Omtnty, 
tupra,  and  also  to  ascertain  the  amount  for 
which  each  tract  of  land  iavolved  in  tbe  suit 
was  sold  at  tbe  master's  sale,  with  interest  It 
thra  continued  as  follows:  "That  said  de- 
fendanis.  within  a  short  time  to  be  fixed  by  this 
court,  pay  to  complainant  tbe  amount  so  found 
to  be  doe  on  said  decree,  or,  in  the  alternative, 
that  each  of  said  defendants  pay  to  your  oraior  I 
the  amount  for  which  the  land  so  claimed  by 
each  of  said  defendants  was  sold  for  at  said 
master's  sale,  with  the  iutereat  thereon,  and  in 
default  of  making  such  payment  that  your 
honor,  1^  a  decree  of  this  court,  declare  the 
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equity  of  redemption  of  said  defendants  be  for- 
ever barred  and  foreclosed;  aod  if  your  honor 
should  deem  It  right  aod  equitable  that  the 
equil;^  of  redemption  of  said  defendaou  in  and 
to  said  premises  should  be  sold,  then  that 
your  honor  order  the  same  to  be  sold  in  such  ■ 
manner  as  may  seem  best  to  your  honor;"  and 
coDcluded  with  a  prayer  for  other  aod  further 
relief,  etc. 

The  second  and  third  of  tbe  consolidnted 
cases  were  brought  on  tbe  same  day  as  the  first 
one,  lu  tbe  court  below,  and  wrre  similar  in 
every  respect  to  that  one.  The  second  one  waa 
brought  uy  C.  T.  Austin,  a  citizen  of  Kew 
York,  against  Michael  Book  and  fourother  de- 
fendants, all  citizens  of  Illinois;  and  the  third 
one  was  brought  by  John  B.  Cornell,  also 
a  citizen  of  New  York,  against  Thomas  J. 
Pcttijohn  and  some  fifty-five  or  more  other  de- 
fendants, all  of  whom  were  citizens  of  Blinois, 
except  C.  M.  Wakefield,  who  was  a  citizen  of 
Texas. 

The  fourth  one  waa  brought  in  the  court  h^ 
low  on  the  26th  of  January,  1882,  by  Elizabeth 
H.  Taylor,  J.  Sargent  Smith  and  Arthur  F. 
Oould,  citizens  of  Massachusetts;  Henir  M. 
I  Alexander,  administrator  of  tbe  last  wilf  and 
testament  of  Peter  McMartin,  deceased;  Joseph 
Waxelbaum  and  Charles  A.  Coe,  dtixaia  of 
New  York;  and  William  L.  Rolston,  a  dtlzea 
of  Ohio,  against  J.  B.  Bozarth  and  aixty-flve 
other  defendants,  who  were  all  citizens  of  Illi- 
nois; and  was  similinr  to  tbe  three  preceding 
cases  in  every  respect,  except  that  the  lands  in- 
volved were  described,  and  the  name  of  tbe 
owner  of  each  particular  tract  waa  set  forth  in 
the  bill  itself,  instead  of  in  an  exhibit  thereto, 
as  was  the  case  in  tbe  others. 

These  cases  were  coosolidated  by  an  order  of 
court  entered  January  2,  1884.  and  were  or- 
dered to  proceed  as  one  case,  under  tbe  title  ot 
tbe  first  one;  and  at  the  same  lime  leave  waa 
given  to  amend  tbe  Ulla  in  all  of  tbe  causes  im 
order  to  make  them  harmonious. 

By  leave  of  the  court,  on  the  4th  day  ol 
Apnl,  1884,  Fernando  B.  Haoe,  a  citizen  of 
Ohio,  filed  bis  intervening  petition  In  the  caK, 
as  consolidated,  against  all  of  the  defendants 
impleaded  therein,  and  also  against  Jobu  J. 
Backman  and  one  hundred  and  seventy-four 
other  defendants,  all  'citizens  of  Illinoia.  alleg- 
ing subetantially  the  same  facta  as  did  the  pre- 
ceding cases,  with  a  like  prayer  and  with  an 
addittooal  prayer  for  an  injunction  against  a 
number  of  the  defendants  and  their  attoroej, 
H.  Tompkins,  to  restrain  and  en  join  them  from 
prosecuting  certain  suits  brought  by  them  in  . 
tbe  Circuit  Court  of  Wayne  County  against  I 
certain  vendees  of  petitioner  based  upon  the 
claim  that  the  aforesaid  mortgage  and  deed  of 
trust  win  invalid,  and  therefore  not  binding 
upon  them,  until  the  final  hearing  of  thia 
cause. 

To  these  pleadings  various  defendants  Inter- 
poaed  demurrers,  some  filed  separate  answeia, 
and  the  rest  filed  ft  Jbint  answer.  Tbe  mala 
ground  of  defense  was,  that  upon  a  simOar 
I  sUte  of  facts  to  those  alleged  by  complaioaoU 
in  tbis  case  tbe  Supreme  Cotirt  of  Illinnta.  in 
Seatet  v.  Sino,  110  111.  46«,  had  affirmed  a  de- 
cree rendered  by  the  Circuit  Court  of  Waj-D« 
County  in  a  case  regularly  brought  before  H, 
which  held  that  a  amv^ance  of  a  ^rt  of  tba 
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luds  sold  at  the  mortgage  sale  aforesaid, 
made  hy  a  claimaDt  under  Broadwell,  was  a 
cloud  tipoD  Ibe  idle  thereto  of  a  party  claimiog 
uoder  a  sale  made  by  the  county  between  the 
date  of  the  execution  of  the  bcfore-mentioDed 
mortgnqie  and  deed  of  trust  and  the  commence- 
menl  <^f  ilie  foreclosure  proceedings,  and  should 
be  set  aside. 

Replications  having  tiecn  filed,  and  also  In- 
tervening petitions  by  W.  8.  Eolston,  J.  C. 
Clovd  and  Lucinda  A.  Walker,  the  case  was 
flonllj-  put  at  i«sue.  Proofs  were  taken  by  the 
rps|)ective  parties,  and  upon  a  hearing  on  the 
pleadings  and  proofs,  the  court  below,  od  the 
2'ith  of  January,  1886,  rendered  a  decree  find- 
ing ibe  mnierlal  facts  sabstaoUally  as  we  bare 
recited  them.  The  decree  then  set  out  and  ex- 
bibiled.  In  its  Beventb  finding  of  facts,  a  list 
and  schedule  of  the  lands  involved  in  this  con- 
■olidnred  suit,  "together  with  the  names,  re- 
•pectivL'ly,  of  the  several  and  respective  per- 
aoDs  to  whom  tbe  County  of  Wayne  sold  its 
equity  of  redemptloa  or  retdduary  loterest" 
That  list  and  schedule  further  contained  a  state- 
meat  of  tlie  present  owners,  respectively,  of 
the  title  acquired  by  the  masters  sale  fore- 
said, which  afterwards  passed  to  Broadwell 
and  from  hint  by  mf^ne  cooveyauces;  and  also 
"a  statement  of  the  amounts,  respectively, 
which  were  bid  at  said  decretal  sale  for  said 
liacts  of  land  respectively." 

The  court  tben  found  ai  matter  of  law: 

"1.  That  the  opinions  and  decisions  of  the 
Supreme  Court  of  the  United  States  upon  the 
15441  appeals  heretofore  prosecuted  from  ibe  decrees 
^  of  this  court  and  reported  in  88  U.  8.  IB  Wall. 
463  [21:319],  and  in  94  U.  8.  498  [34: 360],  are 
binding  upon  this  court,  and  . there  is  nothing 
in  record  or  evidence  in  this  case  as  consolida- 
ted to  invalidate  the  said  mortgage  and  trust 
deed  or  the  respective  amounts  found  due  to 
tbe  several  parties  to  this  suit  as  consolidated. 
Botb  the  findings  as  lo  the  said  several  amounts 
■o  found  due  should  be  sustained. 

"2.  The  purchasers  from  Wayne  County, 
after  the  recording  of  the  mortgage,  took  the 
lands  purchased  by  them  severally  subject  to 
tbelieoof  the  mortgage,' and  the  proceedings 
to  foreclose  the  said~  trust  deed  and  mortgage 
did  not  release  or  dflscharge  this  lien  so  long  as 
the  mortgage  debt  remoioa  unsatisfied. 

"3.  Tbe  purchasers  from  tbe  county,  both 
affer  the  recording  of  the  mortgage  and  after 
the  service  of  process  on  Wayne  County  on 
March  11,  186S,  cannot  acquire  tax  titles  as 
against  the  mortgagees  or  those  acquiring  Udc 
under  tbe  foreclosure  sale. 

"4.  That  the  master's  deed  under  the  de- 
cretal sale  of  September  18.  1877,  transferred 
to  tbe  several  purchasers  thereat  an  equitable 
right  to  60  much  of  the  mortgage  debt  as  was 
bid  upon  each  tract  severally. 

"5.  That  tbe  pendent  as  to  purchasers 
from  the  county  atucbes  from  tbe  lltb  of 
March.  A.  D,  1866.  tbe  date  of  service  of  pro- 
cess on  Wayne  County,  uid  that  upon  tbe  facts 
averred  En  the  several  bills  and  sustained  by 
the  proofs  tbe  purchasers  of  lands  at  the  de- 
cretal sale  which  were  sold  by  Wayne  County 
between  April  20,  1859,  and  March  11,  1865, 
are  entitled  to  file  a  bill  in  the  nature  of  a  sup- 
plemental m  agaiust  tbe  putks  boUlng  tllte 
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from  tbe  county  subject  to  tbe  mortgage  to 
have  tbe  lien  of  tbe  mortgage  enforc«d  by  a 
decree  of  foreclosure." 

Tbe  decree  tben  continual  as  follows: 
"That  each  of  said  owners  of  ibe  aald  equity 
of  redemption  or  residuary  interest  of  the 
County  of  Wayne  of,  in  and  to  gjild  several 
tracts  of  land  which  were  purchased  from  the 
county  between  April  30.  1859,  aod  March  11,  |545] 
1865,  who  have  been  summoned  in  this  case, 
or  who  may  have  entered  their  voluntary  a|>- 
pearaoce  therein,  or  their  assigns,  respectively, 
each  acting  for  himadf  or  hertelf,  and  not  for 
any  other,  may  and  thcUt  redeem  the  rtepectiim 
traet$  of  land  of  which  they,  at  date  of  lerviee 
upon  them,  respectively,  of  proccaa  or  entry  of 
appearance,  reepeetively,  held  and  owned  the 
equity  of  redemption,  or  reaiduary  interest  of 
tM  County  of  Wayne  within  or  at  the  expira- 
tion of  one  year  from  this  date,  by  paying  into 
this  court  the  amount  for  which  each  of  said 
tracts  of  land  was  bid  and  sold  at  snid  decretal 
sale,  for  tbe  use  and  benefit  of  the  owners,  re- 
spectively, under  title  deraigned  from  said  de- 
cretal sale  of  the  tract  or  tracts  so  reileemed, 
and  that  the  judgment  creditors,  respectively, 
of  any  such  persons  so  owning  the  equity  of 
redemption  may  and  shall  redeem  any  tracts 
thereof  in  default  of  such  parties  so  redeeming, 
at  any  time  within  three  mooths  of  and  after 
the  expiration  of  said  twelve  luonths,  by  pay- 
ing the  amount  so  decree<l  to  Ik  redeemed 
from,  in  accordance  with  tbe  Statutes  of  the 
State  of  Illinois  concerning  redemption  from 
judicial  sales;  and  it  is  further  ordered,  ad- 
judged and  decreed  that  the  decree  of  fore- 
closure of  June  25,  1874,  hereinbefore  referred 
to,  shall  be  vacated  and  aonulled  as  to  each 
and  every  tract  (but  as  to  none  others)  thus 
redeemed  as  aforesaid,  and  that  in  default  of 
redemption,  as  provided  for  berelo  as  afore- 
said, then  and  from  the  date  oi  tbe  expiration 
of  such  period  of  limitation  all  rights  of  snrb 
owners  of  the  said  equity  of  redemption,  or 
their  respective  assigns,  so  failing  to  redeem 
shall  bn  forever  barrra  and  foreclosed  of  their 
equities  of  redemption,  respectively,  and  of  all 
rights  of,  In  and  to  saM  lands  of  any  kind  or 
nature  adversely  to  the  owners  under  title  de- 
raigned from  said  decretal  sale,  and  tbat  each 
and  ail  of  such  defendants  so  being  barred  and 
foreclosed,  and  their  agents,  attorneys,  solic- 
itors and  servants  or  assigns  shall,  from  aod 
after  tbe  expiration  of  said  fifteen  mouths, 
cease  to  exercise  nny  acts  of  ownership  over 
said  lands,  and  shall  at  once  thereafter  vacate, 
abandon  and  leave  tbe  same,  and  not  inter- 
meddle any  further  therewith  under  pain  of 
being  considered  in  contempt  of  this  courc.  and 
that  the  respective  titles  of  said  several  and  re-  15401 
epective  tracts  of  land  not  so  redeemed  shall  be. 
and  they  are,  confirmed  In  said  several  parties 
so  owning  the  same  by  title  dexmigned  from 
said  decretal  sale,  as  atoresaid,  and  tbeir  as> 
signs,  and  that  any  tax  deed  or  certificate  to 
any  tract  of  land,  and  not  thus  redeemed, 
which  may  belong  to  any  such  person  thus  en- 
titled, but  failing  to  redeem  such  tract,  is  here- 
by declared  to  be  ncated,  aonulled  aod  for 
nothing  taken  hereafter."  (Tbe  italics  are  our 
own.) 

On  the  same       that  tbe  decree  was  en* 
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tered  a  motion  for  rebeariog  vas  filed,  the 
first  grouDcl  of  which  recited  u  follows:  "That 
the  letuit  of  the  decree  in  Mid  cause  would  be 
a  great  hardship  to  the  reepondeots.  u  there  is 
not  euough  in  iimouDt  io  aov  case  to  allow  an 
appeal."  This  motioo  was  denied  on  the  29tb 
of  March,  1886,  but  od  the  81st  of  May  fol- 
lowing it  was  ordered  br  the  court  that  said 
motion  "stand  cootioued  until  the  next  June 
Term"  of  the  eoort  On  the  10th  of  June  fol- 
lowing  the  motion  for  rehearing  was  again 
considered,  and  again  denied,  an  order  being 
entered  "that  the  order  of  March  29th,  1886, 
denying  the  am)1ication  for  •  rehearing  of  the 
cause,  stand  affirmed. " 

On  the  18th  of-  July,  1886,  a  motion  was 
made  to  correct  the  decree  by  striking  from  it 
the  name*  of  thirty-scTen  of  the  defendants, 
thirty-four  of  whom,  it  waa  alleged,  bad  neither 
entered  their  appearance  nor  been  served  with 
■ummons,  and  tne  other  three  bad  disclaimed; 
and  OQ  the  5th  of  August,  1886,  a  petition  for 
■ummons  and  sevennce  on  appeal,  and  also  an 
appral  bond,  were  filed  by  fifty-alx  of  the  de- 
fendants jointly. 

It  Is  clear  that  the  appeal  must  be  dismissed. 
The  decree  from  which  it  is  taken  wa*  not  a 
loint  decree,  as  is  readily  observed  by  a  mere 
inspection  of  it  The  liability  of  each  one  of 
the  defendants  under  that  decree  can  be  neither 
Increased  nor  diminiatied  by  any  action  on  the 
part  of  any  of  bis  co-defendants.  The  right 
of  every  one  of  the  defendants  to  appeal  from 
the  decree  is  separate  and  distinct  from  that  of 
the  other  defendants.  The  amount  adjudged 
B^inst  any  one  of  them,  In  order  that  he 
might  redeem  his  itepective  tract  or  tracts  of 
|5^w|  land,  does  not  in  any  case  reach  the  amount 
necessary  to  give  us  jurisdiction  to  entertain 
the  appeal.   In  no  caae  is  it  #5,000. 

In  Ex  part*  PkcenvB  Int.  Co.,  117  U.  8.  867, 
BOH  [39:  923,  924],  Chitfjuttiee  Waite,  deliv- 
ering the  opinion  of  tbe  court,  said :  "The  rule 
la  well  settled  that  distinct  decrees  against  dis- 
tinct parties  on  distinct  causes  of  action,  or  on 
a  single  cause  of  action  in  which  there  are  dis- 
tinct liabilities,  cannot  be  joined  to  give  tbls 
court  jurisdiction  on  appeal," — citing  a  long  list 
of  authorities".'  The  question  was  nnally  put 
at  rest  to  O^n  v.  Shvfddt,  122  U.  8.  27  [80: 
1088],  where,  after  a  thorough  examlnallon  of 
the  subject,  oo  principle,  and  an  exhaustive 
review  of  -tbe  authorities  bearing  upon  it.  tbe 
court  austained  %  motion  to  dismlas  an  appeal 
rimflar  in  all  Its  eaaential  features  to  the  mo- 
tion Id  this  case,  and  in  concluding  Its  opinion 
aidd:  "This  result,  as  we  have  seen,  is  in  ac- 
cordance with  a  long  series  of  decisions  of  this 
court,  extending  over  more  than  half  a  cen- 
tury. During  that  period  Congress  has  often 
lepriated  on  ue  ant^t  of  our  appellate  juris- 
diction, without  chancing  tbe  phraseolnvy 
which  had  received  judiciarcoD&tmction.  The 
court  should  not  now  unsettle  a  rule  so  long 
eetablisbed  and  recognized."  (pp.  89,  40 
[1087,  1088]).  Bee  also  MeSfurray  v.  Momn, 
at  tills  term,  184  U.  S.  160  [88:  814]. 

It  ia  not  necessatT  to  multiply  auttaorltiea 
upon  a  point  sir  well  settled.  Neither  do  we 
think  any  of  the  points  made  by  the  appel- 
lants, in  Uieir  brief.  In  oppoaltini  to.  the  mo- 
tion to  dismiaa,  are  well  taken. 

The  motion  to  dimnim  tA4  appeal  i$  granted, 
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JOHN  H.  MENDENHALL,  Apft.,  [SS9] 
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CLARK  N.  TTAT.T.  n  u. 
(Bee  S.  0.  Reporter's  ed.  SOMVL) 

(Station,  when  not  neeettary  to  Juriadietion— 
praetiee—i^ipeat,  vhen  brtnfi  %^  prior  deerer 
—defmdantt  in  mortgage  tutt — tender  oftaxea, 
tohm  vnneceuarjf—Louiaiana  OonaUtution— 
tax  title,  when  map  be  gvmtiojuS  toithout  di- 
rest tut/  to  tet  it  (uide. 

h  The  JuiisdlotlOD  of  this  court  doee  not  depend 
upon  a  citation  betna:  Inued,  where  an  appeal  waa 
allowed,  SD  appeal  bond  executed  and  tbe  reoord 
duir  filed;  tMit  this  ooort  will  not  bear  the  cause 
until  the  parties  an  tnouglit  Into  oonit  brolii^ 

tiOD. 

2.  Tbe  appeal  In  this  case  l>rlnBBl>efore  us  nut  onlr 
tbe  final  decree,  but  that  austalnina  the  dwuurrer 
and  plea  of  Cberlea  F.  HalU  and  dtamlaalog  the 
suit  as  to  hfm.  It  was  not  neoeaaarj  to  take  an 
appeal  from  the  latter  order  until  after  the  whole 
case  was  determined  tn  the  oourt  below. 

8l  In  a  soft  to  establish  a  mortgage,  anf  for  a  sale 
thereunder,  It  ia  competent  to  unite  m  defend- 
ants t>oth  the  mortgagor  and  tbe  party  claiming' 
the  propertr  advenely  to  tbe  lien  of  the  mort- 
gage, by  vtrtueof  prooeedlngiforasalefortana 
had  Bubeequently  to  III  enoutkm. 

4.  When  a  mortgagor,  who  bad  agreed  not  to  sell 
or  incumber  the  propoty  to  the  prejudice  of  the 
mortgage,  has  fraudulently  combined  with  bla 
brother  to  defeat  tbe  mortgage  lien  tj^meaoa  o( 
a  nle  for  tazea  dnefrom  the  mortgagor,  at  wbkdi 
sale  tbe  brother  was  to  bid  In  tbe  property.  In  hie 
own  name,  tor  tbe  benefit  of  tbe  mortgagor,  it  ta 
not  aeoeesary  that  tbe  mortgagee,  'in  order  to 
nudntaln  a  suit  to  entoroe  his  lien,  abonld  trader 
tlw  amount  of  the  taxes,  with  intereet  tfaereoo, 
tike  nonpayment  of  which  by  tbe  mmtiragor  had 
caused  the  sale  to  tbe  pr^dloe  of  the  mort- 
gagee. 

B.  Tbe  Louisiana  conatltotlonal  provWon  that  '^oo 
sale  of  property  for  taxes  ebtill  be  annulled  for 
anr  InformalitT  tn  theproceedlDga  until  the  prlco 
paid,  with  ten  per  cent  Interest,  be  tendered  to 
tbe  purchaser,"  bas  no  application  to  such  a  case. 

fi.  The  principle  that  a  tax  title  must  be  held  good 
until  It  la  annulled  tn  a  direct  action  apidlea  only 
aato  those  titles  that  are  bona  fide,  and  arc  ac- 
quired without  fraud,  or  that  are  real  and  not 
■imulated. 

[No.  158.] 

Submitted  Ike.  IS,  1889.  Decided  April?,  2S90, 

APPEAL  from  a  decree  of  the  Circuit  Court 
of  tbe  United  States  for  the  Weetero  Di  s- 
trict of  Louisiana  in  favor  of  plaintiff  In  an  ac- 
tion to  set  aside  a  tax  sale  and  establish  a  mort- 

Sge  and  for  a  sale  of  the  land,  adjudging  that 
e  plaintiETa  demand  for  recognition  of  tbe 
mor^iage  be  rejected  and  that  be  recover  againat 
one  of  tbe  defendanta  Certidn  monies. 
verted,  m'tft  direeUone  to  enter  a  deereeeMSieh- 
ivg  tlie  mor^fagt  andorderinga  eale^tke  mort- 
goffed  proper^. 

Statement  by  Mr.  Juitiee  Harl»n  t 
By  ■  deed  executed  December  84, 18^,  John 
fl.  Hendehhall  and  wife,  dtlzenaof  Ohio,  con- 
veyed to  Clark  N.  Hall,  aresideot  of  Louisiana.  [560] 
an  undivided  one  fourth  of  certain  lands  In 
Carroll  Pariah  in  (bat  Stale,  known  as  the  Con- 
cord plantation.  The  price  agreed  to  be  paid 
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was  $5,138,  for  which  ihe  vendee  ezecated  to 
tbe  eraator  hla  three  promissory  notes,  tbe  first 
one  for  $2,000.  payable  January  1. 1877  ;  tbe 
aecood  for  a  like  sum.  payable  Jaouaiy  1, 1878: 
and  tbe  third  for  91,123,  payable  Jnnuary  1, 
1879;  each  note  bearing  interest  at  tbe  rate  of 
eight  per  ceot  per  annum  from  date  until  paid. 
In  order  to  secure  the  payment  of  the  prtDcipal 
and  interest  of  those  notes,  the  grantee,  by  the 
same  instrument,  mortgaged  and  hypothecated 
tbe  property  for  the  benefit  of  tbe  vendor,  or 
any  future  bolder  or  holders  of  tbe  notes, 
"binding  and  obligating  himself  not  to  sell, 
mortgage  or  in  any  wise  incumber  said  prop- 
erty to  tiie  prejudice  of  tbia  act  of  mortsage." 

The  (ieea  waa  duly  filed  for  record  in  the 
proper  ofAoe  on  the  day  of  its  date. 

By  an  indenture  executed  February  10, 1876, 
the  owners  of  the  Concord  plantation,  William 
C.  Wliile,  James  Andrews  and  Clark  N.  Hall, 
made  a  ptirtiiion  thereof  among  themselves. 

On  tlie  Sth  of  March,  1882,— no  part  of  the 
principal  sum  having  been  paid  and  tbe  inter- 
est only  having  been  paid  up  to  January  1, 
1879— Clark  N.  Hall  wrote  to  Mendenball, 
giving  the  reasons  wbybe  bad  not  forsome  time 
made  a  payment.  After  stating  that  he  and 
his  brother  bad  tried  togetlier  to  make  arrange- 
ments to  meet  bis  notes  and  that  they  bad  b^o 
compelled.  In  order  to  run  tbe  plantation,  to  de- 
posit what  money  tbey  bad  aa  security  for  aid 
supplied  by  others,  be  said:  "Sowedeposited 
the  money  we  had  and  are  g<Aog  ahead,  and  I 
can  assure  you  It  bas  given  me  a  heap  more 
pain  than  it  has  you:  and  one  more  thing  lean 
assure  you,  I  am  going  to  attend  strictly  to 
business,  and  am  going  to  get  as  little  as  pos- 
sible, and  work  to  best  advantage,  and  I  know 
this  fall  will  be  able  to  make  you  a  payment 
that  will  satisfy  yon.  Hy  aim  is  to  pay  yon 
the  $2,000  thia  fall  without  a  doubt;  with  what 
I  have  left  out  of  the  place,  and  what  Charley 
will  be  able  to  raise  then,  we  can  do  it  like  a 
flash,  and  to  do  it  now  will  be  a  stop  to  all 
[561]  things.  .  .  .  So,  under  tbe  circumstancea,  I  am 
not  going  to  pay  one  dollar  now,  and  if  it  don't 
mit  youl  cannot,  for  the  life  of  me,  help  it. 
[f  you  had  rather  resort  to  law,  all  right.  If 
not,  wait  until  fall  with  patience  and  I  am  sure 
evnything  will  be  made  O.  K,  .  .  .  Every- 
body predicts  a  good  crop  year.  Hss  Mrs.  M. 
.'eceived  my  package  of  photos?  I  mailed  tbera, 
and  wrote  her  a  letter  some  months  ago.  Hop- 
ing you  will  have  compassion  upon  a  poor  bouI, 
I  will  close,  by  tubKribing  myself,"  etc.  By 
way  of  further  assurance  that  tbe  representa- 
tions as  to  hia  financial  condition  were  true,  and 
that  bis  request  for  time  was  made  in  good 
faith,  he  adds,  by  way  of  postscript,  these 
words:  "I  want  you  to  bear  In  mind  that  it  W. 
B.  Keene  had  not  failed  to  comply  with  his  con- 
tract I  would  surely  have  remitted  the  money. 
Tou  may  believe  me  or  not;  nerertbelesa  It  Is 
the  candid  truth." 

On  tbe  same  day  of  tbe  above  tetter,  Charles 
F.  Hall,  a  brother  of  Clark  N.  Hall,  and  the 
person  described  in  that  letter  as  "Charley," 
wrote  to  Mendenball,  sayine;  "I  take  tbe 
liberty  to  pen  you  a  few  Ilnesln  regard  to  Con- 
cord and  the  buslneaa  pertaining  thereta 
Some  time  ago  Clark  took  tbe  trouble  and  ex- 
pense upon  himself  to  go  up  and  see  you  to  try 
and  effect  a  eettlement.    At  that  time  you 
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could  Just  as  well  aa  not  have  had  $2,500  in 
cadi;  but  it  appears  you  would  not  take  that. 
Well,  doce  Iben  things  have  cfaaaecd  ben,  m> 
that  it  ia  agoing  lo  be  Imposnble  Tor  ua  to  do 
anything  until,  say,  Jaouarv  1,  1888,  for  the 
following  reasons,  viz.:  W.  B.  Keene,  a  mer- 
chant doing  business  close  to  Concord,  bad  ar^ 
ranged  to  supply  Clark  this  year,  but  about 
two  weeks  ago  failed  In  a  manner;  anyway, 
his  commtarioa  merchanta  in  N.  O.  say  Ouf 
wHl  not  advance  him  supplies  for  more  than 
enough  to  run  bla  own  place;  therefore  It  win 
necessarily  compel  us  to  take  our  money  to  run 
the  place.  I  presume  Clark  has  written  you 
about  this  ere  now,  and  also  that  he  had  rented 
Andrews'  portion  of  tbe  place.  Tou  can  cer- 
tainly aee  that  it  would  be  of  no  use  to  pay  you 
the  amount  agreed  to  and  then  have  no  way  or 
means  of  running  the  place,  for  wecould  make 
no  other  payments,  as  tbe  place  would  lay  idle 
and  would  loerefore  bring  in  no  revenue.  Tbe 
way  everything  is  now  fixed  Uie  place  will  f^^S] 
bring  it  in  rent.  I  am  here  working  /or  $1,000 
a  year  and  all  my  expenses  paid,  and  by  Janu- 
ary 1,  1888,  we  can  and  will  pay  you  $2,600. 
I  have  been  here  for  two  year*  and  have  saved 
nearly  all  my  salary — and  for  what?  To  try 
and  help  Clark  pay  you  for  the  place.  I  am 
anxious  to  settle  this  matter  up,  and  jou  have 
been  very  kind  in  waiting  as  long  as  you  have, 
and  you  have  my  word  and  honor  that  you 
shall  be  paid  this  fall  the  $2,500  if  tbe  levee 
does  not  break  at  or  near  Concord.  You  can 
satisfy  yourself  by  writing  to  Mr.  Benjamin 
Keene,  or  anyone  that  knows  anytbiog  about 
our  affairs  here,  whether  I  have  written  bow 
things  are  here  or  not  And  I  feel  safe  in  hero 
saying  that  you  will  took  at  this  matter  just  aa 
I  have,  and  think  .we  have  done  just  tbe  beat 
that  could  have  been  done  under  tbe  existing 
circumstances.  Please  let  me  hear  from  you  on 
this  subject  and  I  shall  take  pleasure  in  keep- 
ing you  posted  about  things  here,  and  you  can 
depend  on  my  doing  all  I  can  to  help  pay  up. 
Please  remember  me  Undly  to  Mrs.  M.,  and 
with  best  wishes  and  trusting  to  hear  from  you 
ere  long,  I  remain  yours  resp." 

On  the  17th  of  January,  1888,  tbe  land  waa 
sold  for  state  and  parish  taxes  due  from  Clark 
N.  Hall  for  tbe  years  1877  and  1878,  and  waa 

Surcfaased  at  tbe  sum  of  $211.47  hy  Charles  F. 
[all,  who  took  a  deed  from  the  sheriff. 
The  present  suit  waa  brought  on  the  4tb  of 
September,  1888,  by  Mendenball  againat  Olark 
N.  Hall  and  Charles  F.  Hall.  After  setting 
out  tbe  above  facta  in  relation  to  the  purchase 
by  Clark  N.  Hall,  tbe  execution  of  tbe  notea 
for  the  price,  the  partition  of  tbe  plantation 
among  tbe  owners  and  tbe  payment  of  the  In- 
terest up  to  January  1,  1879.  tbe  bill  allegea 
that  Clark  N.  Half  had  indulgence  from  the 
plaintiff  from  year  to  year,  and  visited  the  lat- 
ter at  bis  home  lo  Ohio  about  the  first  of  tb* 
year  1882.  promising  while  there  that  upon 
ois  return  home  he  would  make  a  payment  of 
$1,600  on  tbe  notes;  that  after  his  return  be  and 
his  brother  Charles  entered  into  a  scheme  to 
defraud  tbe  plaintiff;  tliat  with  knowledge 
that  tbe  sbenff  would  be  comoelled  by  tbe 
Statute  of  the  State  {Act  No.  88  of  1882)  to 
sell  the  property  for  unpaid  taxes  within  four 
months  after  tbe  promulgation  of  that  Act, 
Clark  N.  Hall  fraoduleotly  failed  to  pay  the 
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taxes  for  1877  and  1878,  although  he  had  agreed 
Dot  to  incuinher  the  proptTty  to  the  prejudice 
of  the  plaintiff  or  the  said  act  of  Q)ort^af;e. 
aod  although  be  represented  to  tbe  plaintiff 
tbat  be  had  paid  the  taxes  on  the  land:  that 
Clark  N.  Hall  and  Charles  F.  Hall  agreed  be- 
tween themselves  that,  in  order  to  defeat  tbe 
plaintiff's  rights,  the  latter  would  become  the 
purcliaser  at  the  tax  sale  and  take  the  title  in 
his  own  name,  intenUing  thereby  to  procure 
tbe  release  of  tbe  property  from  the  plaintiff's 
mortgage  and  pririlege;  and  tbat  although 
Charles  F.  Hall  pretends  to  have  bought  the 
proptTly  and  claims  to  be  tbe  owner  thereof, 
hi»  brcilHT  was  living  on  the  plantation  and 
cultivuiing  it  as  befure  the  tax  sale.  The  bill 
stilted  various  grounds  upon  which  tbe  tax  sale 
should  l«?  dfclnred  null  and  void,  and  grayed 
thnt  the  siilc  be  SL-t  aside;  that  the  plaintiff's 
mortgagi-  and  vendor's  privilege  to  secure  the 
balance  due  on  the  notes,  together  with  the 
accruing  interest,  be  recognized  and  rendered 
ex'-'culory;  iliaithe  land  be  sold  by  due  process 
of  law,  to  pay  and  satisfy  tbat  balance;  and 
tb:it  lie  miglit  have  such  relief  as  was  proper. 

Charles  F.  Hall  demurred  to  the  bill  for 
multifiiriousncss  and  filed  aGpecialplea  to  ef- 
fect tbat,  by  article  2l0of  Uie  Constitution  of 
Louisianii,  tbX  tilles  are  declanHl  to  be  prima 
fiu-ie  valid,  and  cannot  bo  set  aside  without  a 
previous  u^'nder  lo  the  purchaser  of  tbe  price 
ami  ten  percent  per  annum  interest  thereon, 
having  been  made,  which  has  not  been  done. 

Clark  Hall  plcailed  to  so  much  of  the  bill 
as  sought  judgmcntagaiastbim  for  the  amount 
of  the  notes,  that  equity  was  without  jurisdic- 
tion raiitine  materia  to  try  the  issues  presented 
on  said  ol)1i;^'atious.  < 

The  court  below  sustained  both  the  demurrer 
and  the  ploa  of  Charles  F.  Hall,  and  by  a  de- 
cree enlercd  May  12,  1885,  dismissed  tiie  bill 
as  to  Lini,  without  prejudice  to  tbe  plaiotifl's 
right  to  file  a  new  bill.  It  OTemilcd  the  de- 
murrer of  Clark  N.  Hall,  and  the  latter  filed 
an  answer,  averrin|^  thathe  was  no  longer  the 
owner  of  the  premises,  uor  in  possession  there- 
of. He  also  averred  that  lie  was  tbe  lawful 
owner  of  two  judgments  against  the  plaintiff, 
(5641  one  for  $:I00  an(r|4.16  costs  taxed,  and  one 
for  $240,  with  fntei^t  from  April  4,  1876. 
and  f4.70  costs  taxed,  both  rendered  May  12, 
1876,  by  a  justice  of  the  peace  in  Delaware 
County,  Ohio,  in  favor  of  the  Elkart  Wood 
Pulp  Company,  against  John  H.  Mendenhall 
and  others,  partners  doing  business  under  the 
firm  name  uf  the  Delaware  Paper  Company.  He 
also  averred  that  be  was  the  legal  bolder  and 
owner  of  a  note  for  $1,733.61  executed  by  the 
said  Delaware  Paper  Company,  tlirough  their 
secretary,  J.  L.  Klein,  and  made  payable  to 
tbe  order  of  Jacob  A.  Sharer,  who  indorsed 
it  to  James  Andrews,  the  latter  indorsing  it  in 
blank  Ut  llic  defendant  in  due  course  of  trade 
and  for  a  valuable  consideration.  He  pleaded 
the  Hiid  demands  "  In  compensation  of  the 
aote4  sued  upon." 

To  this  answer  •  replication  was  filed,  in 
which  the  plaintiff  denied  that  be  was  bound 
for  the  payment  of  the  obligations  set  up  in 
the  answer;  denied  tbat  they  were  ownea  by 
tbe  defendant:  and  averred,  in  respect  to  tbe 
note  for  $1,738.61,  that  It  was  executed  and  ob- 
Ulneii  by  fraud,  wu  without  consideration, 

1014 


was  never  negotiated  or  placed  on  the  market 
until  after  iXa  maturity,  uiid  was  not  a  just 
debt  against  the  Delaware  Paper  Company. 
A  replication  of  this  special  character  was  not 
in  accordance  with  correct  chancery  practice. 
But  no  objecHon  was  made  on  tbat  ground, 
and  it  was  treated  as  a  proper  replication. 

Upon  final  hearing,  on  the  i4tb  of  April, 
1886,  the  court  gave  judgment  in  favor  of  tbe 
plaintiff  against  Clark  NT  Hall  for  $5,123,  with 
interest  at  tbe  rate  of  eizht  per  cent  per  annum 
from  December  24.  1875,  until  paid,  and  tb« 
co8t8,that  amount  to  be  credited  with  $1,340.59 
to  date  January  1,  1879,  and  also  with  $544.15 
with  eight  per  cent  interest  from  April  4,  1876. 
to  date  and  take  effect  from  >lhT  9,  1879.  It 
also  adjudged  that  the  plaintiff's  demand  for 
recoguition  of  the  mortgage  and  vendor's  priv- 
ilege claimed  In  Uie  billm  rejected  as  in  case 
of  nonsuit  without  prejudice  to  his  right  to  as- 
sert the  same  in  a  subsequent  action. 

MeatTt.  John  Johns  and  D.  A.  Mc* 
Knig^ht.  for  appellant: 

A  court  of  equity  will  enforce  strict  truth  in 
tbe  dealings  of  one  man  with  another. 

LoTley  V.  S'.ath.  S7  Beav.  532. 

Where  persons  who  have  a  duty  to  perform 
represent  to  those  interested  In  the  performance 
of  that  duty  tbat  it  has  been  performed,  they 
make  themselves  responsible  for  all  the  cooa^ 
queoces  of  oooperformnnce. 

Blair  T.  Bramlep,  5  Hare,  M2,  2  PhilL  Ch. 
354. 

Appellee  obligated  himself  to  pay  the  tazea; 
and  if  they  were  unpaid,  he  should  lo  equity 
and  good  conscience  have  notified  the  vendw 
and  mortgagee  of  the  fact,  but  be  failed  to 
notify  his  vendor;  that  concealment  in  itself 
was  a  fraud. 

Orosbjf  V.  Buchanan,  90  U.  S.  23  Wall.  430 
f23: 138);  Amtin  v.  CHtixetu  AiftA:,  80 La.  Ann. 
691;  Bej/nelt  v.  3pn/e,  1  De  O.  H.  ft  Q.  608; 
J)(^U  y.  ISttwn;  8  Barn.  &  C.  625. 

The  fact  de  non  alienando  relieves  tbe  plain- 
liff  from  the  necessity  of  making  tbe  third  pv- 
son,  who  purchases,  a  party  to  the  action. 

Wattofi  V.  Bondttranl,  88  U.  S.  21  Wall.  Itt 
(22:  511);  Avegno  t.  Sdimidt,  118  U.  S.  S98  (89: 
976);  ShiOdt  V.  BDkijF,  134  U.  S.  851  (SI:  445). 

The  judgments  are  neither  proved  nor  an* 
theniieated  ao  as  to  have  any  effect  In  Loola- 
iana. 

Taylor  v.  Barron,  80  N.  H.  78;  Snydm-  w. 
Wine,  10  Pa.  157;  Bobinten  t.  Pretoott,  IN.  H. 

450. 

Equity  will  not  allow  a  Mt-off  of  a  Joint  debt 

against  a  separate  debt. 

Story,  £q.  g  1437;  Dade  T.  Insjn.  48  U.  & 
2  How.  383(11:  308). 

Mr.  John  T.  Ludelinf;,  for  appellees: 

It  was  a  prerequisite  to  the  institution  of  a 
suit  to  rescind  a  sale,  tbat  tbe  purchaser  should 
be  paid  the  price  given  by  him,  or  he  should  be 
tendered  the  price. 

Civ.  Code,  art.  1912;  Baretti  t.  Gauche,  94 
La.  Ann.  824;  Do^uin  v.  Cotron,  6  Hart.  N.  3. 
(La.)  684;  Donatdton  v.  Rnuan,  8  Hart.  N.  S. 
(La.)  162;  Donaldetm  v.  Winter,  Id.  175;  An- 
dreva  v.  Aeiertoa,  Id.  210;  Btliott  r.  Labarre,  S 
La.  S41;  Dearmond  v.  Oourtnq/,  18  La.  Ann. 
251:  Lathm  t.  mekti,  81  La.  Ann.  485,  and 
authorities  there  dteo;  O^miep  t.  Pabmrn,  1$ 
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La.  Ann.  318;  Blatiton  t.  Ludeling,  80 La.  Add. 
1282;  MUUr  v.  Montagne,  83  La.  Aqd.  1280; 
Barrow  t.  fjapene,  SO  La.  Ann.  StO. 

Tbe  aupreme  court  baa  no  power  to  recelTe 
Ml  appeal  fn  any  otber  modetliaa  tbat  provided 
In  law. 

Villoboltu  T.  U.S.  4,7  V.  8.  6  How.  81  (18: 
862);  U.  a.  T.  Oifrry.  47  U.  &  8  How.  108  (18: 
868). 

Tbe  supreme  court  ban  do  Jtirisdictlon  unless 
tbe  case  is  broti:rbt  up  in  conformity  with  tbe 
regulaiions  wbi'cli  Congres.*!  bas  premirlbed. 

Ctutro  T.  U.  S.  70  U.  S.  8  Wal>.  46  (18: 188). 

Tbe  appeal  is  barred  by  limitation. 

BrooK-t  V.  Nm-rii.  52  U.  S.  11  How.  204  (18; 
665):  The  San  Pedro,  15  U.  S.  2  Wheat.  182 
<4:802). 

rS67]  Mr.  JutUee  Harlmn  delivered  the  opiuion 
of  the  court: 

It  is  sugi;ested  that  no  appeal  baa  been  taken 
as  to  Charles  F.  Hall,  and  tbat  this  court  is 
without  jurisdiction  over  tbe  cause  as  to  blm. 
In  this  view  we  do  not  concur.  Tbe  cause  waa 
not  finally  dlnposed  of  aa  to  Clark  N.  Hall,  tbe 
remniniug  defendant,  until  the  14tb  of  April, 
1886,  and  on  tbe  liOtli  day  of  tbe  same  month 
the  plnintiS  was  allowed  an  appeal  "in  the 
cause."  His  appeal  bond  was  executed  Sep- 
tember  9,  1886,  nnd  ran  "to  tbe  defendants." 
Tbe  record  was  filed  here  on  the  12th  of  Octo- 
ber. 18&6.  It  appearing,  when  the  case  was 
reached  on  oar  docket,  that  Charles  F.  Hall 
had  not  been  served  with  notice  of  tbe  appeal, 
a  citntion  whs  directed  to  be  served  upon  bim, 
or,  if  be  was  dead,  upon  bis  representative. 
The  citation  was  executed  January  18,  18S0, 
upon  his  widow,  who  is  also  administratrix  of 
bis  estnte.  There  is  no  ground  to  question  tbe 
Jurisdiction  of  this  court  to  proceed  to  a  bear- 
ing of  the  appeal.  The  record  was  filed  in 
tbu  court  on  the  day  to  which  tbe  appeal  was 
returnable.  Our  jurisdiction  did  not  depend 
upon  a  citation  being  issiied  (Evant  v.  Slate 
Nat.  Bank,  184  U.  S.  880  [38:  917]),  altbouftb 
we  could  not  properly  proceed  to  bear  tbe  case 
until  Charles  F.  Hall,  ai  to  whom  the  ntttwaa 

[568]  dismissed  in  1885,  or  his  ^resentatlve,  was 
brought  into  court  by  citation.  Rev.  Civ. 
Code  U.  arta.  1041,  1049.  1155;  MeCahp  v. 
Fliiker,  12  La.  Ado.  845.  And  the  appeal 
brings  before  ua  not  ouly  tbe  final  decree  of 
18t$6,  but  that  of  1885  sustaiuing  the  demurrer 
and  plea  of  Charles  F.  Hall,  aoddismissingtbe 
suit  as  to  him.  It  was  not  necessary  to  take  an 
appeal  from  the  latter  order  UDtfl  after  tbe 
whole  case  was  determined  in  the  court  below. 
For  these  reasons  tbe  objections  to  our  Juris- 
diction are  overruled. 

Tbe  first  question,  upon  tbe  merita,  to  be 
considered,  relates  to  the  demurrer  and  plea  of 
Charles  F.  Hall.  It  is  contended  tbat  he  was 
not  a  oecessaiT  party  to  the  suit  to  fix  tbe 
amount  of  the  maebtednesa  of  Clark  N.  Hall, 
and  tbat  the  demurrer,  for  that  reason,  was 
properly  sustained.  If  tbat  had  been  the  sole 
obfect  of  tbe  suit  tbe  plaintiff  could  undoubt- 
edlv  have  proceeded  at  law  against  Clark  N. 
Ball  alone.  But  such  a  suit  would  not  have 
flven  the  relief  required.  Tbe  plaintiff  claimed 
a  lien  im  tbe  mortgaged  property  to  secure  the 
payment  of  tbe  ncHWs  given  by  the  mortgagor. 
The  property  waa  claiiDed  1^  Charles  w.  Hall 

1MU.S. 


in  virtue  of  a  tax  sale.  While  tbe  latter  might 
have  been  proceeded  against  alone  for  tiie  pur* 
pbaeof  determining  wnether  his  right  to  the 
land  waa  not  aubordinate  to  tbe  mortgage  liee, 
it  was  competent,  under  tbe  practice  lu  equity 
prevailing  in  the  courts  of  tbe  United  States, 
and  in  order  that  full  and  adequate  relief  might 
be  bad.  to  unite  in  tbe  same  suit  both  tbe  mort' 
gagor  and  tbe  party  claiming  the  property  ad- 
versely to  tbe  lien  of  the  mortfrage,  by  virtue 
of  proceedings  bad  subsequently  to  its  execu- 
tion.  If  tbe  plaintiff  was  entitled  to  have  the 

Eropertysold  ioaatisfaciion  of  tbe  debt  secured 
y  (be  mortfiage.  it  was  bis  right  to  have  it  sold 
freed  from  any  apparent  claim  thereon  wronglv 
asserted  by  tbe  holder  of  the  tax  title.  Uucli 
relief  could  not  be  had  without  making  the 
latter  a  party  to  the  suit. 

In  respect  to  tbe  plea  of  Charles  F.  Hnll.  w« 
are  of  opinion  tbat  it  ought  not  to  have  been  sus- 
tained. Tbe  consilitutioDal  provisions  that  "all 
deeds  of  sale  made,  or  tbat  may  be  made,  by 
the  collector  of  taxes,  shall  be  received  by  the 
courts  in  evidence  as  prima  facie  valid  sales." 
and  that  "no  sale  of  property  for  taxes  shall 
be  annulled  for  ao^  informality  lo  the  pro- 
ceedings until  tbe  price  paid,  with  ten  percent 
interest,  be  tendered  to  the  purchaser,"  have 
DO  applicutioD  to  ca.sea  like  the  present  one. 
If  Clark  N.  Hall  bad  attempted  to  have  the 
tax  sale  set  aside  for  mere  iDforniality.  it  would 
have  been  a  good  plea  in  bar  lo  any  suit  by  bim 
against  tbe  purchaser,  that  he  had  not  tcodered 
tbe  amount  paid  by  bim,  with  interest  tbereim 
— the  plea  showing  distinctly  the  amount  so 
wid.  Barrow  v.  Lapene,  30  La.  Ann.  310; 
Blanton  v.  Ludeling.  30  La.  Ann.  1282.  It  is 
to  suits  of  tbat  character  tbat  the  authorities 
cited  apply.  Tbe  case  before  us  is  altogctiier 
different.  It  proceeds  upon  the  ground  that  a 
mortgagor  who  had  agreed  "not  to  sell,  mort- 
gage or  in  any  wise  incumber  tbe  property,"  lo 
tbe  prejudice  of  tbe  mortirage,  bad  frnud. 
ulentty  combined  with  bis  brother  to  defeat  the 
mortgage  lien  by  means  of  a  sale  for  taxes  due 
from  the  mortgagor,  at  which  sale  tbe  brother 
was  to  bid  in  the  propcrtv,  In  bis  own  name, 
and,  for  tbe  protection  ofthe  mortgagor,  assert 
his  at»oIule  ownership  of  it.  It  cerminly  was 
not  intended  tbat  tbe  mortgagee,  in  order  to 
maintain  a  suit  to  enforce  bis  lien,  should  ten- 
der to  tbe  mortgagor,  or  to  his  agent,  tbe 
amount  of  tbe  taxes,  with  interest  thereon,  the 
Doupayment  of  which  by  tbe  morigagor  had 
caused  the  sale  to  the  prejudice  of  the  mort- 
gagee. 

The  case.  In  many  respects,  is  like  Auttin  r. 
Citizent  Bank,  80  La.  Aon.  680,  C9I,  in  which 
it  appeared  that  a  mortgatje  creditor  proceeded 
directly  against  the  mortgaged  property  which 
bad  been  sold  for  taxes,  and  the  title  taken  in 
the  name  of  a  third  person.  Tbe  bolder  of  the 
tax  title  brought  a  suit  to  enjoin  such  pro- 
ceedlog.  Tbe  court  said:  "The  plaintiff  [the 
holder  of  tbe  lax  title]  entrenches  himself  be- 
hind our  ruling  in  Laniut  v.  Workingfnen't 
Bank,  29  La.  Ann.  112,  and  insists  that  his 
title  must  Iw  held  good  until  it  is  annulled  in  a 
direct  action.  But  that  principle  holds  good 
only  aa  to  thoae  titles  that  are  bona  fide,  and  are 
acquired  witboutfraud,OTtbat  are  real  and  not 
■imulated.  nnquestlonably  a  purchaser  at  a 
tax  sale  nuty  acquire  a  good  titu  to  a  valuable 
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proper^  for  a  imall  price,  If  tbe  requiflite  form- 
alltieflliaTeprecededudjitteDdedtMBale.  .  .  . 
[6T01  But  DO  govenimeDt  will  permit  Its  macbinerr, 
consinicted  to  enforce  the  paymeot  of  pubnc 
dues  to  t!ie  flsc,  to  be  used  to  manipulftte  a 
fraud,  and  if  tbe  purchaser  ia  a  parly  to  the 
fraud  be  must  share  its  puDishment.  It  might 
be  very  different  if  he  were  wholly  discon- 
Dected  and  uaacqualated  with  It  The  pur- 
cbaae  lijr  Hoas  was  nothing  more  or  less  than  a 
purchase  by  Mra.  Austin,  the  debtor  and  mort- 
gaffor,  through  her  son,  the  plaintiff.  The 
money  paid  a&  tbe  price  at  the  tax  sale  was  only 
what  she,  as  tbe  owner  of  tbe  property,  owed 
the  State,  and  what  she  honestly  and  In  good 
conscience  ought  to  have  paid  withotit,  and  be- 
fore, and  to  prevent,  a  sale.  If  she  coold  not 
pay  it,  the  debt  being  txigeant  and  of  so  high  a 
rank,  she  should  have  acquainted  her  creditor 
and  mortgagee  with  its  imminence,  instead  of 
observing  the  suspicious  reticence  which  char- 
acterizetf  her  conduct.  Tbe  creditor's  rights, 
aa  mortgagee  and  vendor,  cannot  be  Imperiled 
by  the  mwtgagor's  collurive  combination  with 
otbera  to  interpose  an  apparent  but  fraudulent 
obstacle  In  his  way  in  enforcing  those  rights." 

All  that  was  said  in  that  case  is  pertinent 
to  the  one  before  us.  The  mortgagor  bad  ob- 
tained liberal  indulgence  as  to  Ume  from  tbe 
mortgagee.  He  mule  such  representations  of 
hia  eminrraaaed  flnandal  eondttion  aa  induced 
Uie  mortgagee  to  forbear  taking  steps  to  en- 
force bis  lien  upon  the  property.  He  gave 
positive  assurances  that  he  would  make  a  pay- 
ment of  twenty-five  hundred  dollars  on  the 
mortgage  debt  by  the  fall  of  1882.  He  knew 
that  were  were  taxes  upon  the  property  which 
it  waa  bis  duty  to  pay,  and  that  tbetr  nonpay- 
ment endangered  the  aecuritT  upon  which  bis 
cenerons  creditor  depended  for  the  payment  of 
uie  notes  ^ven  for  the  property.  And  bis 
brother,  wlm  many  expressions  of  friendship 
for  the  mortgagee  and  bis  family,  joined  In  the 
appeals  for  time,  assuring  the  mortgagee  that 
be  would  himself  assist  m  meeting  the  mort- 
gagor's engagements  to  pay.  If  tbe  mortgagee 
would  wait  until  January  1,  1888.  Be  volun- 
tarily promised  that  he  would  keep  the  mort- 
gagee "posted  about  things."  But  neither  the 
mortgagor  nor  his  brother  informed  tbe  mort- 
gagee that  tbe  land  was  advertised  to  be  sold 
for  tbe  taxes  which  the  mortgagor  was  under  a 

15711  ^^^X  ^  ^'Z'   '^^'^  ^7  '°  which  Cbarlea  F. 

^  -*  Han  oom^ied  with  bis  promlae  to  keep  tbe 
plaintiff  posted  was  to  wttiibold  Information  as 
to  tbe  tax  sale,  bay  the  land  for  tbe  amount  of 
the  taxes  and  take  the  title  in  bis  own  name. 
The  evidence  leaves  no  doubt  that  the  non- 
payment of  taxes  by  the  mortgagor,  and  the 

Eurchaaa  of  the  property  by  his  brother,  was 
I  eiecutloD  of  a  scheme  upon  their  part  to 
defeat  the  nuv^gor'a  lien  upon  the  land. 

In  leapect  to  the  credits  allowed  by  the  de- 
cree bdow  upon  his  notes  to  tbe  mortgagor,  no 
errorwBS  committed.  Thecredit  of  91,840.53, 
as  of  January  1,  1870,  was  a  trifling  amount  In 
excess  of  the  aggr^te  interest  that  had  been 
paid  by  tbe  mort^gor  np  to  that  date.  The 
credit  of  $544.15  was  for  the  amount  of  the 
two  jodgmenti  rendered  uainst  Mendenhall 
^  a  ;hutlce  of  the  pence  n  Ohio,  of  which 
CHark  n.  HiU  became  tbe  owner  on  the  9th  of 
May,  18TB.  The  plalntUf  being  a  nonrcildent 
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of  LouUau  It  nsproper  to  allow  that  amount 
as  a  aet-off  against  the  notes.  Spinney  v.  Hyde, 
16  La.  Ann.  200;  Woolfctk  r.  The  Graham't 
Polly,  16  La.  Ann.  698.  Aa  to  tbe  note  for 
$1,7»8.61  dated  June  1,  1875,  and  executed  by 
the  Delaware  l^per  Company,  tbe  court  below 
properly  disallowed  it  as  a  set-ofL  The  evi- 
dencu  clearly  showed  that  it  waa  not  an  en- 
forceable obligation  against  that  company. 
Tbe  attempt  to  use  it  against  Mendenhall  la 
only  additional  evidence  of  tbe  purpose  to  do- 
fraud  him.  But,  for  the  reason  stated.  tb« 
court  below  erred  in  rejecting  tbe  plalDtiff' s  de- 
mand for  recognition  of  tbe  mortage  Hen  up- 
on tbe  property. 

To  Ou  extent  indicated  the  decree  ia  reverted, 
mth  direetiona  to  enter  a  decree  rteognixins  and 
eatabtiaking  the  mortgage  (^December  94,  187$, 
aa  againtt  Clark  N.  Hall,  and  the  aueeeaaion  of 
Charlet  F.  Halt,  and  aa  giving  a  lien  in  behalf 
of  tha  plaintiff  auperior  and  paramount  to  any 
right  lehich  tlu  aueeeaaion  ofChariea  F.  Hall  haa 
in  the  mortgaged  property  by  virtue  of  the  tola 
for  taxea  and  the  Atriff'a  deed  to  him,  and  or- 
dering a  rntle  tft&amortgaffed  property  to  aatitfy 
th£  aboK  batanee  due  th«  uaintiff  vpon  the  note» 
given  bg(Uarkir.  Ball 


HENRT  S.  LITTLE,  Receiver  of  tbe  Cm-  [S4T] 

TBAL  RaILKOAD  COUPABT  OF  KkW  JKB- 

nr,  i^.  in  Brr., 

c 

SAMUEL  D.  BOWERS,  Comptroller.  BT  AU 

(See  3.  C  Beport«r*B  ed.  HT-BSOi) 

Payment,  when  voluntary ~^eet  ofproteai — oot 
untory  payment  of  fatees— «0mprwi»M#— wA<rw 
(Affww  noftal  tiontroi)eray,mtit  witt  be  di»- 
mimd—when  mag  be  aftoion — agraad  taae  and 
amaent  do  not  confer  JuriadicHon. 

1.  Where  a  party  pays  an  Ulesftl  demand  with  a 
full  knowledge  of  all  the  facts  which  render  such 


Nora.— Payment  voluntary,  and  under  j/roteat; 
when  monev  wvnofvUy  and  tnepofHr  exacted  can  b» 
Tteovered  back.  See  note  to  Bank  of  U.  B.  Bank 
of  WashlnatoD,  8:  M. 

Aa  to  action  to  recover  baOtdaUaa  paid  under  pr», 
teat,  see  mot*  to  Qreelr  v.  niompSDii.  JMt  318. 

Paaimenit,  whan  votuntani:  vhan  man  neowrst 

back. 

Hone  J  voluntarllj  paid  ondar  Uoeose  tor  use  of 
a  patent  cannot  lie  reoovered  on  tba  subsequent  d»> 
tenninaUonof  the  invalMltr  of  the  patent.  Schwar- 
■enbaoh  v.  Odorless  Bxcavatlnff  Oo.  S  Osot.  Bepw 
8B0.fl6Hd.84. 

An  assessment  vcdnntarllypaM  br  the  boMer  of 
full-paid  atook  of  a  oorporatlon,  tn  aooordanoe  wltk 
an  afreeinent  of  all  tbe  etoofcholdesa,  oannot  be 
coveted.  BIdweUv.Plttalrargh,0.*B.L.PBM.B. 
Co.  8  Cent.  Hep.  ST.  lli  Pa.  88^ 

Moner  paid  nndar  a  mlstalw  of  noaterlal  faota 
maj  In  genenl  tM  leoovend  baok,  aUboufta  tbera 
waa  negUaenoa  on  tiw  partitf  tbe  peiaoD  OMkhv 
theparment.  Walker T.  OonaBt,  ■West  Bep.  Ul, 
fl6Hloh.lM. 

An  action  cannot  be  to  reoover  baok 

money  voluntaiUr  paid  In  sattafMtkmof  aa  HIegal 
tax.  TousgerT.8anta<knBOoiurtrt*8CU.ML 

Monarpald  fiwa  ToUassssaMBtfor  kioal  ta» 
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demsnd  llk>fnl,  irtthoitt  on  Imraedlata  And  urgent  | 
neoeMity  therefor,  or  udIm  to  release  UU  penun 
or  property  from  detentioo.  or  to  preveol  ad  im- 
medlate  leliure  of  Ub  penon  or  property,  tuota 
poymeot  must  be  deemed  voluntary,  sod  couDot 
be  recovered  twok.  And  the  fact  that  the  party, 
at  the  time  of  TTmHng  the  payment,  fliee  a  wntteo 
protest  does  oot  make  the  payment  involuntary. 

I.  The  paynwnt  of  taxes  on  lands,  where  oo  war- 
nnt  Ind  been  taned.  and  no  prooeedtngB  taken, 
and  none  oould  be  taken  for  several  months  for 
their  colleotlon,  and  without  protest  or  objection, 
and  after  re-adjiistment  and  reduotloa  of  the 
taxes  obtained  by  the  company  on  whose  lands 
tbey  had  been  assessed,  and  after  a  correction 
tbmelnwas  made  at  the  request  of  the  company's 
avent,  who  wrote  to  theoommlsslonersthatif  the 
oorrection  was  made  the  taxes  would  be  paid.  Is 
not  a  payment  under  duresR. 

fl.  Their  payment,  under  thealrou[nBtances,wBstn 
the  nature  of  a  oompromisft,  by  which  the  dty 
■greed  to  take  and  the  company  agreed  to  pay  a 
less  Bum  than  originally  assessed,  the  effect  of  < 


[    which  was  to  extinguish  ttieoontrorenylietween 
the  parties. 

When  there  Is  no  aotnal  oontroveny.  InvolvlDg 
real  and  substantial  rights,  between  the  partlas  to 
the  record,  the  esse  will  be  dlemiised. 
6.  The  fact  that  there  Is  no  oontroveisy  between 
parties  to  the  record  may  be  allowed  to  be  shown 
at  any  time  before  the  decision  of  the  case. 
(L  NorlsftmaterlalttaattbeaaaewaaaKnedtobr 
thepRitfesasoneln  whioh  tba  queMhm  of  taxa- 
tion under  the  Kev  Jersey  statutes  oould  be  flii> 
ally  decided  by  this  oourt.  Consent  does  not  ooi^ 
fer  jurisdiction. 

[No.  m.} 

Submittad  Mar.  S.  1890.  DeeSded  April  7, 1890. 

rr  ERROR  to  the  Court  of  Errors  and  Ap- 
peals of  the  Sute  of  New  Jersey  affirming 
the  judfiment  of  the  Supreme  Court  of  that 
State  affirmiDg  ceitatn  aseeas meets  of  taxea 
made  by  the  City  of  Elizabeth  upon  property 
of  the  CcDiral  Railroad  Oompaoy  of  New 
I  sey.   On  motioa  to  dismiss.  Di»mit$«d. 


provements,  which  asseasment  Is  an  apparent  Iten 
upon  the  premises,  Is  paid  under  duress  of  goods, 
and  may  be  recovered  baok.  Tanghn  v.  Port  Ches- 
ter. 43  Hun,  427. 

Payment  of  a  false  claim  for  demurrage,  made  to 
obtain  poseeeston  of  the  cargo,  may  be  recovered 
back.  Ptergusson  t.  Wliislow.  84  Minn.  8B4, 

No  debt  Is  Implied  ia  law  from  the  voluotaiT  W- 
mont  of  the  debt  of  another.  First  Nat.  Bank  v. 
Saratoga  County,  9  Cent.  Rep.  424.  100  N.  Y.  488. 

Money  |»Lld  through  mutual  mistake  of  law  Is  not 
cecoverable.  Wc^  v.  Bealrd,  13  West.  Bep.  178, 1S8 
111.685. 

A  voluntary  payment  under  a  mistake  of  law  Is 

oot  rccovemble.  Oould  v.  HoIUl,  U  Cent.  Bep. 
«3. 118  Pa.  4S5. 

An  overpayment,  under  an  honest  Ignorance  ct 
the  stale  of  an  account  and  reliance  upon  the  de- 
fendant's fltatemeot  of  a  proper  balance,  Is  recov- 
erable. Byrnes  v.  KarUn.  U  West.  Xbep.  487.  87 
Mich.  300. 

Interest  raid,  by  mistake,  on  a  note  designedly 
wrutenwitlinut  Interest  Is  recoverable.  HattaKwaf 
V.  Hnfnin.  4  New  Eng.  Rep.  128,  fiO  Vt  75. 

Where  a  Judgment  debtor  cannot  resist  Its  ezo- 
oution,  be  may  pay  the  Judgment  and  renover  back 
the  amount  on  reversal  Chapman  v.  Sutton,  68 
Wis.  657. 

Money  paid  by  a  minor  In  consideration  of  being 
admitted  as  a  partner  cannot  be  recovered  back, 
unlcw  he  was  Induced  to  enter  Into  the  partnership 
by  fraudulent  repreeentatlons.  Adams  v.  Beall,  7 
Cent  Rep.  490. 07  Ud.  M. 

The  obligor  In  a  real  estate  bond  oannot  recover 
what  be  has  voluntarily  paid  under  the  terms  of 
the  bond,  upon  fala  faUure  to  complete  the  required 
payments.  Orimes  v.  Goud  (He.)  4  New  Eng.  Uep. 
171. 

Payments  made  onder  a  gross  mistake  of  fact 
can  be  recovered  b&ck,  if  not  returned  on  demand, 
lane  v.  Fere  Marquette  Boom  Oo.  VZ  Mich.  68L 

Money  paid  under  a  mistake  of  law  or  fact,  with- 
out cnnsideratlon,  and  not  as  the  result  of  a  com- 
promise, to  another  to  whom  it  was  not  owing  In 
biw  or  consotenoe,  nay  be  recovered  back.  Me- 
Jfurtry  v.  Kentucky  Gent  B.  Co.  84  Ky.  488. 

An  action  will  not  lie  toreooverback  money  paid 
Toluotarlly  witb  a  fuU  knowledge  of  the  facU  and 
drcumstanoes.  Lewis  v.  Bughss,  12  Colo.  808;  Olli- 
lam  V.  Alford,  00  Tex.  867. 

One  who  recognizes  a  Judgment  to  the  extent  of 
inying  the  money  thereon,  even  under  protest,  to 
the  derk  of  the  court,  cannot  recover  back  the 
money  on  the  ground  tbatitlsinvalld.  KcBridev. 
lAthrop,  2ft  Neb.  81. 

m  U.S. 


Hooey  paid  oo  a  Judgment  to  prevnit  asale  of 
defendant's  propertr  under  exeeuUon  may  be  r». 
covered  back  if  the  Judgment  Is  afterwards  re- 
versed. Cleveland  v.  Tufta  88  Tex.  580. 

The  payment,  under  protest,  of  an  unlawful  de- 
mand, to  avoid  serious  injury  or  risk  in  respect  to 
property.  Is  not  mAuntarily  made,  and  the  mon^ 
may  be  recovered  back.  State  v.  Ndsoo  (Itinn.)  4 
L.  B.  A.  800;  Lyman  v.  Lauderbaugh,  75  Iowa,  481. 

One  who  pays  money  to  a  city  under  a  mistaken 
belief  as  to  the  validity  of  an  radlnance  which  Is  In 
fact  Invalid  may  recover  the  money  book.  Feohei- 
mer  v.  Louisville,  61  Ky.  808. 

A  payment  of  a  tax  is  not  voluntary  so  as  to  pre- 
clude an  action  to  recover  back  the  money  paid,  if 
the  tax  ooUeotor  is  authorised.  In  case  of  Its  non- 
payment, to  enforce  payment  by  levy  and  sale  witli* 
out  suit  Mills  v.  HopklDSvlUo  (KyJ  11  lE^.  L. 
Bep.  184. 11  S.  W.  Bep.  776. 

The  voluntary  payment  without  durea  of  per- 
son or  goods,  of  an  assessment  for  the  paving  of  a 
street  under  an  ordinance  which  was  void  on  its 
&oe.  Is  a  mistake  of  law,  and  no  action  will  lie  to 
('  /©oover  back  the  money  so  paid.  Phelps  v.  New 
York.  2  L.  B.  A.  686, 112  N.  Y.  216. 

One  who  by  force  of  the  statute  Is  unable  to  place 
on  record  a  deed  of  real  estate,  by  reason  of  Illegal 
taxes  upon  the  land,  may  pay  such  taxes  In  order 
to  record  his  deed,  without  such  payment  being 
deemed  voluntarr.  State  t.  NelsOD  dflan.)  4  L.  B. 
A.  300. 

Where  a  wMow,  tbe  administratrix  of  her  de- 
ceased husband,  under  a  mistaken  belief  that  the 
estate  Is  solvit  and  will  refund  tbe  amount  to  htr, 
pays  the  debts  of  her  husband  out  of  the  prooeeds 
of  a  policy  on  his  lite  to  which  she  Is  entitled,  the 
creditors  will  be  required  to  refund  the  amount 
paid,  and  share  pro  rata  in  the  assets  of  the  estate. 
Moore  v.  Moore  <Ky.)  11  Ky.  L.  Bep.  tlO.  U  8.  W. 
Bep.  988; 

Interest  paid  by  mistake  oo  a^udgment  wblcb  did 
not  bear  Interest  Is  reooverable  back.  McMurtry 
V.  Kentucky  Cent  B.  Co.  84  Ky.  46L 

Money  paid  In  the  discharge  of  an  execution  on  a 
dormant  judgment  whioh  Is  voidable,  but  notvold, 
eitiier  with  or  without  protest  Is  a  voluntary  pay- 
ment Oereeke  V.  Oampbell.  £4  Neb.  806. 

A  bonk  may  recover  baok  money  paid  on  forged 
paper,  although  both  parties  were  Ignorant  of  the 
forgery  and  no  express  warrant  wai  made  of  the 
genuineness  of  the  paper.   Leather  Iffn. 
Bank  V.  Merchants  Nat  Bank,  188  IT.  8. 88  (88:  tW. 

When  one  volunteers  to  pay  a  detit  for  another, 
the  latter  Is  under  no  obligation  to  reimburse  it 
Breneman'i  Appeal,  181  Fa.  ftlL 
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The  case  «u  argned  upon  Its  merits  on  Jan. 
80,  1690,  by  Mr.  R.  W.  De  Forut  for 
pluiniifl  ID  error,  do  counsel  for  defendants  in 
error  appearing  upon  such  argument  Suhse- 
Quentlr  defendants  in  error  were  given  leave  to 
file  briefs  and  tbey  also  filed  a  motion  to  dli- 
miss  the  wiit  of  error. 

The  facts  are  stated  in  the  opinion. 

Mr.  Frank  Bergen,  for  defendants  In  er- 
ror, in  support  of  motion  to  dismiss: 

Courts  will  not  entertain  jurisdiction  of 
cases  when  there  is  no  real  or  substantial  con- 
troversy between  the  parties. 

ritveland-r.  Chamberlain,  66  U.  8.  1  Black, 
419  (17:  93);  Lord  t.  Veatie,  49  U.  8.  8  How. 
251  (12:  1067);  Smith  V.  Junction  B.  Co.  ^ 
Ind.  S46;  Han  Mateo  Co.  t.  Southern  Pac  R. 
Co.  116  0.  S.  188  129:  589);  Benkin  v.  Quer$8, 
12  East,  247i  Bremter  v.  Kitcliin.  Comb.  424; 
Coze  V.  PhiUipa,  Leet.  Hardw.  287;  lUEUam, 
8  Bam.  &  O.  597;  Rtsex  Ooun^  t.  Union 
Vonnty.  44  N.  J.  L.  438. 

When  claims  for  taxes  hare  been  volunta- 
rily paid  to  municipalities,  an  action  cannot  be 
miilritained  to  recover  the  money  so  paid. 

Dill.  Mun.  Corp.  (8d  ed.)  %%  941-947.  and 
Mses  cited. 

The  facts  on  this  motion  can  properly  be 
brought  before  the  court  by  affidavits. 

acve'.and  v.  Ghamherlain,  66  IT.  8.  1  Black, 
419  (17:  yaj;  Lord  V.  Veatie,  49  U.  8.  8  How. 
S61  (12:  1007). 

Meiers.  Robert  W.  DeForest,  Oeorm 
R.  Kaereher  and  Benjamin  Wiltiamton,  for 
plaintiiS  in  error,  in  oppotlllon  to  motion. 

[548]    jfr,  jvaUc$  Jtmmmr  deliTered  theoi^nlon  of 

the  court: 

This  was  a  writ  of  certiorari  issued  out  of 
the  Supreme  Court  of  the  State  of  New  Jersey, 
on  the  6th  of  November,  1881^  at  the  instance 
of  Henry  S.  Little,  receiver  of  the  Central  Rail- 
road Company  of  New  Jersey,  a  corporation 
of  that  State,  comouinding  Samuel  D.  Bowers, 
comptroller  of  the  City  of  Elizabeth,  and  the 
City  of  Elizabeth,  to  certify  and  send  to 
that  court  their  proceedings  relative  to  an 
assessment  of  certain  taxes  made  by  that  City 
upon  real  property  of  the  Company  within  the 
city  limita,  purticularly  described  in  the  writ, 
for  the  year  1876. 

Upon  the  bearing  of  the  case  In  that  court, 
the  investigation  extended  to  like  assessments 
made  by  the  aty  for  the  years  1877  to  1882,  In- 
clusive; and  the  Judgment  of  the  court  was, 
that  the  assemments  should  stand  affirmed. 
That  jiulgment  having  been  affirmed  by  the 
Gtiurt  of  Errors  and  Appeals  of  the  State,  this 
writ  of  error  was  prosecuted.  The  federal 
question  involved  is  as  to  whether  these  assess- 
ments Impaired  the  obligation  of  a  contract 
which  the  Company  claimed  existed  I)etween 
tt  and  the  State  by  virtue  of  an  Act  of  the  State 
Legislnture,  approved  March  17,  1854,  and 
weie  therefore  violative  of  sec.  10,  art.  I,  of 
the  Constitution  of  the  United  States. 

After  the  argument  of  the  caee  In  this  court 
upon  ita  merits,  tbe  defendants  in  error  were 
given  leave  to  file  briefs,  a  privilege  of  which 
tbey  availed  themselves;  and  they  also  filed  a 
modon  to  dismiss  the  writ  of  error.  Thla  mo- 
tion is  bnsed  upon  tbe  following  grounds: 

First.  Because  tbe  taxes  levied  on  tbe  prop- 
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erty  of  the  Company  In  tbe  City  of  Elisabeth 

In  and  for  the  years  1876  to  1883,  Inclusive,  15401 

being  tbe  same  taxes  mentioned  in  the  record 

In  tnis  cause,  have  been  paid  and  satisfied  In 

full  since  tbe  writ  of  error  was  issued,  together 

with  tbe  costs  in  tbe  case. 

Second.  Because  tbe  writ  of  error  Is  being 
pr(»ecuted  by  the  plaintiff  in  error  for  the  sole 
purpose  of  obtaining  tbe  opinion  of  this  court 
as  to  the  validity  ofan  alleged  contract  on  tbe 
subject  of  taxation  between  the  State  of  New 
Jersey  and  the  Company,  and  tbe  State  is  not 
a  party  in  the  form  or  sense  in  which  a  party 
in  interest  must  be  a  party  to  a  litigation  Id 
order  to  be  bound  by  the  Judgment  of  the 
court. 

Third.  Because  the  platutifl  in  error  does 
not  owe  any  taxes  to  the  City  of  Elizabeth,  to 
Samuel  D.  Bowers,  tbe  former  comptroller  of 
tbe  City,  or  to  any  existing  officer  of  the  Ci^, 
nor  does  the  Company  owe  any  mm  of  money 
to  the  City  for  taxes. 

Fourth.  Because  all  claims  for  taxes  hereto- 
fore made  or  held  by  the  City  of  Ellzabeib,  or 
any  officer  thereof,  against  tbe  Central  Rail- 
road Company  of  New  Jersey,  or  tbe  propertj 
of  tbe  Company,  or  any  receiver  of  it,  haw 
been  adjusted,  compromised  and  paid  io  full, 
voluntarily,  by  Uie  Railroad  Company  or  Ita 
apmopriate  officer  or  representative. 

Tbe  motion  Is  supported  by  a  number  of  af- 
fidavits of  the  tax  officers  of  tbe  City  of  Eliza- 
beth, including  Ihe  present  comptroller,  and 
the  commissioners  of  adjustment.  From  these 
affidavits  It  appears  that,  during  the  year  1887. 
by  virtue  of  a  Statute  of  tbe  Stale  passed  In 
1886,  tbe  commissioners  of  adjustment  for  tbe 
City  of  Elizabeth  readjusted  and  reduced,  to  a 
considerable  extent,  tLe  taxea  levied  by  the 
City  upon  tbe  property  of  tbe  Railroad  Com- 
pany for  the  years  1876  to  1882,  loclusive,  and 
also  for  tbe  year  1888;  that  during  tbe  progreH 
of  that  revision  and  readjustment,  H.  W. 
Douty,  real  estate  agent  of  tbe  Company,  «p- 
peared  before  the  commissioners,  from  time  to 
time,  and  urged  the  reduction  of  the  claims  of 
the  City  for  taxes  against  the  property  of  tbe 
Company;  that  after  the  adjustment  had  been 
completed,  the  taxes  were  paid  by  the  Rail- 
road Company,  before  interest  on  them  began 
to  accrue  mider  the  Act  by  virtue  of  which  tbe 
adjustment  was  made;  that  no  warrant  was  is- 
sued or  other  step  or  proceeding  taken  by  or  [S50] 
on  the  part  of  the  City  for  the  collection  of  the 
taxes  prior  to  the  lime  of  payment,  nor  conld 
any  proceedings  have  been  taken  to  enforce 
their  payment  for  several  months  thereafter, 
and  that  no  protest  against  the  payment,  or 
objection  thereto,  was  made  by  tbe  Company, 
or  any  person  acting  on  its  behalf.  It  appears 
that,  during  tbe  progress  of  the  readjustment, 
tbe  commissioners  commltled  an  error  by  in- 
cluding therein  certain  taxes  for  the  years  1884, 
1885andl880.  Douty  requested  them  by  letter 
to  correct  that  error,  saying,  "  If  thla  is  done. 
I  am  satisfied  tbe  adjustment  will  be  promptly 
paid  after  confirmation."  Tbe  correction  was 
made  as  requested,  and  tbe  taxea  thus  read- 
Justed  and  reduced — the  same  taxes  here  in  dis- 
pute—were paid  by  the  Company,  as  ahovt  set 
forth. 

As  regards  the  costs  of  the  proceedings  In  tbe 
court  below,  it  seems  they  were  pftid  undertba 
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following  circiimstaDces:  After  the  judgment 
of  the  court  of  errors  and  appeals  ORd  been 
rendered,  an  eDtiy  was  made  Upon  its  record, 
redting  the  fact  uat  iheludgmeDt  of  tbe  «a- 
preme  court  bad  been  ararmea  at  tbe  costs  of 
tbe  plaintiff  in  error,  and  further  ordering 
that  I  be  record  and  proceedings  be  remitted  to 
tbe  Supreme  Court  of  the  8tate>  to  be  pro- 
ceeded with  in  accordance  with  law  and  tbe 
practice  of  tbe  court   As  the  counsel  for  tbe 

Jiiaintiff  in  error  Bupp<»ed  that  that  form  of  the 
odgroeot  would  preclude  the  taking  of  a  writ 
of  error  from  thu  court,  by  an  arrangement 
between  counsel  for  both  parties  tbe  record 
was  changed  to  its  present  form,  and  the  costs 
in  tbe  case  were  then  paid  1^  the  plaintiff  iu 
error. 

As  opposed  to  ttiia  motion,  there  Is  no  denial 
of  the  fact  that  tbe  taxes  in  dispute  have  been 
paid.  It  is  insisted,  however,  that  such  pay- 
ment was  not  voluntary,  but  nas  made  under 
duress,  as  tbe  only  means  of  avoiding  execu- 

fSSSjtion;  and  that  payments  were  made  before  suit 
brought  only  when  imposed  bv  the  court  as  a 
condition  for  bdng  permitted,  to  bring  suit, 
and  after  suit  brought,  only  to  save  property 
from  sale  in  the  absence  of  any  stay  or  possi- 
bility of  getting  one.  But  an  examination  of 
tbe  affidavit  of  the  principal  attorney  for  tbe 
Railroad  Company,  filed  here,  discloses  tbe 
fuel  tbat  tbe  taxes  which  are  referred  to  in  this 
connectfoD  are  the  taxes  assessed  for  tbe  years 
1884  to  1887,  inclusive.  In  the  case  of  those 
taxes,  tbe  proceedings  for  tbeir  collection  were 
regulated  by  an  Act  of  the  New  Jersey  Legis- 
lature passed  In  1884,  which  in  itslStb  section 
provided  tbat  if  any  company  should  desire  to 
contest  tbe  validity  of  any  tax  levied  thereun- 
der, such  contest  should  be  made  by  certiorari, 
which  might  be  granted  "on  such  terms  as  tbe 
justice  or  court  granting  the  writ  may  impose." 

But  that  Act  and  the  proceedlnga  for  the 
collection  of  taxes  under  It  are  In  nowise  be- 
fore  the  court  in  this  case.  In  the  nature  of 
things  tbe  proceedings  which  the  attorney  de- 
scribes could  not  have  applied  to  Ibe  collection 
of  the  taxes  for  the  years  1876  to  1882.  inclu- 
live,  for  this  suit  which  relates  to  them  was 
disposed  of  by  tbe  Supreme  Court  of  tbe  Slate 
loog  before  the  Act  of  1884  was  passed.  There 
Is  nothing  in  tbe  record  to  show  tbat  tbe  pay- 
ment of  tbe  taxes  in  dispute  was  imposed  by 
the  court  as  a  condition  precedent  to  the  Com- 
pany's right  to  bring  suit  to  test  their  legality. 
In  fact,  no  audi  condition  was  ImpoKd,  or 
could  have  been  Imposed,  when  this  suit  was 
brought;  for  there  was  no  statute  of  the  Slate 
at  tbat  time  giving  any  such  power  to  the  court. 

In  respect  to  the  taxes  here  in  dispute,  it  is 
claimed  that  they  were  also  paid  involuntarily, 
because,  under  the  Readjustment  Act  of  1886, 
the  readjustment  made  by  tlie  commissioners 
wu  ".final  and  conclusive  upon  all  persons, 
became  Immediately  due.  was  collectible  by 
the  comptroller  without  interest,  if  paid  within 
sixty  days,  and.  if  not  paid  within  six  months, 
it  was  made  tbe  comptroller's  mandatory  duty 
to  sell  the  lands  assessed,  at  public  auction,  to 
the  highest  bidder,  and  the  purchaser  at  such 

rKKAi       obtained  title  by  fee  simple  absolute." 

Loo*j  jjijjj^       payment  of  the  taxe^ 

under  the  circumstances  detailed  in  the  affida- 
viu  befbre  referred  to,  anl  admiued  suhslan- 
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tially  by  plaintiff  In  error,  was  an  involuntary 
payment,  or  a  payment  under  duress,  wiiliin 
tbe  meaning  of  tbe  law.  In  Wabau7iief  Coun- 
ty  V.  WaUier,  8  Kan.  431,  cited  with  apinoval 
In  Laihbom  v.  Coanty  Cotpmimonera,  VJ  U.  8. 
181  [24:926],  and  alpo  in  Itailroad  Co.  v.  Com' 
mianoi'trg,  98  U.  S.  541,  543  [25:  190,  197],  it 
was  said;  "  Where  a  party  pays  an  illegal  de- 
mand  with  a  full  knowledge  of  nil  the  facts 
which  render  such  demand  illegal,  without  an 
immeditie  and  urgent  necessity  therefor,  or  an> 
less  to  release  his  person  or  property  from  de- 
tention, or  to  prevent  an  immediate  seizure  of 
his  persoD  or  property,  such  payment  must  be 
deemed  voluntai7,  and  cannot  be  recovered 
bach.  And  tbe  fact  that  tbe  party,  at  the  time 
of  making  the  payment,  files  a  written  protest, 
does  not  make  thepayment  involuntary." 

Tbe  case  in  98  U.  S.,  mtpra,  was  a  suit  by 
the  Union  Pacific  Railroad  Company  to  recov- 
er taxes  it  had  paid  upon  certain  of  its  lands 
granted  to  it  by  Act  of  Congress.  The  lands 
bad  been  asse^ed  hy  the  county  in  wliich 
they  lay  for  general  and  local  tuxes,  and  iu  duo 
time  tbe  tax  lists,  with  warrants  attached  for 
their  collection,  were  delivered  to  the  treasurer 
of  the  county.  Tbe  warrants  authorized  tbe 
treasurer,  'if  default  should  be  made  in  tbe 

f)aymentof  any  of  the  taxei;  charged  upon  tbe 
ist,  to  seize  and  sell  the  pfrsnnai  iiropcrly  of 
the  persons  making  the  default,  to  enforce"  llie 
collection.  Under  tbe  law  of  Ncbntska  no 
demand  of  taxes  was  necessary,  but  it  was  tbe 
duty  of  every  person  subject  to  taxation  to  at- 
tend tbe  treasurer's  ofBce  and  mnke  payment. 
The  company  paid  tbe  taxes  licforr  any  de- 
mand had  been  made  for  their  eollcetiun,  !ind 
before  any  special  effort  had  been  put  forth  hy 
the  treasurer  to  enforce  their  collcriion.  nt  the 
same  time  filing  with  the  irensurer  a  writion 
protest  against  iheir  payment,  for  the  reaMin 
uat  they  were  Illcgolty  and  wrongfully  s\s- 
sessed,  and  were  unauthorized  hy  law.  and  gave 
notice  tbat  suit  would  be  instituted  to  recover 
back  tbe  money  paid.  In  deliverine  Ibe  opin- 
ion of  the  court,  Mr.  Chief  Justice  ft  aitc  said: 
"  Tbe  real  question  in  this  case  is.  whether  then 
was  such  an  immediate  end  urgent  necessity  1 555 1 
for  tbe  payment  of  the  taxes  In  controvers)'  aa 
to  imply  tbat  it  was  made  upon  compulsion. 
The  treasurer  had  a  warrant  in  his  hands 
which  would  have  authorized  him  to  seize  the 
coods  of  tbe  company  to  enforce  the  collection. 
This  warrant  was  in  the  nature  of  an  execution 
running  against  tbe  property  of  the  parties 
charged  with  taxes  upon  the  llsta  it  accom- 
panied, and  no  opportimity  bad  been  afl'orded 
the  parties  of  obtaming  a  judicial  decision  of 
tbe  question  of  their  liability.  As  to  this  class 
of  cases  CAt«f  Justice  Shaw  states  the  rule,  in 
Preaton  v.  BotUm,  12  Pick.  14.  as  follows; 
'  When,  therefore,  a  party  not  liable  to  taxa^ 
tion  is  called  upon  peremptorily  to  pay  upon 
such  a  warrant,  and  he  can  save  himself  and 
bis  property  in  no  other  way  than  by  paying 
the  illegal  demand,  he  may  give  notice  that  he 
so  pays  it  by  duress  and  not  voluntarily,  and,  by 
showing  tbat  he  is  not  liable,  recover  It  back 
as  money  bad  and  received.'  This  we  think, 
is  tbe  true  rule,  but  It  falls  far  short  of  what 
is  required  In  this  case.  No  attempt  has  been 
made  by  the  treasurer  to  perve  his  warrant. 
He  had  not  even  personally  demanded  thefnTra 
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from  the  Company,  and  certainly  nothlne  had 
been  dooe  from  which  his  inteot  could  oe  in- 
ferred to  use  the  legal  process  be  held  to  en- 
force the  collection,  if  the  alleged  iilegnlity  of 
the  claim  was  made  known  to  bim.  All  that 
appears  is,  that  the  Company  was  charged  up- 
on the  tax  lists  with  taxes  upon  its  real  and 
personal  property  in  the  county.  After  all  the 
taxes  bad  become  delinqueQt  under  the  law, 
but  before  any  active  steps  whatever  had  been 
taken  to  enforce  their  collection,  the  Company 
presented  itself  at  the  trsasurer's  office,  and  in 
the  usual  course  of  business  paid  In  full  every* 
thini;  that  was  charged  against  it,  accompany- 
ing tiie  payment,  however,  with  a  general  pro- 
test against  the  legality  of  the  charges,  and  a 
notice  that  suit  would  be  commenced  to  recov- 
er tAck  the  full  amount  that  was  paid.  Ko 
specification  of  alleged  Illegality  was  made,  and 
no  particular  property  designated  as  wrongful- 
ly tociuded  ID  Uie  assessment  of  the  taxes. 
The  protest  was  in  the  most  general  terms,  and 
evidently  Intended  to  cover  every  defect  thut 
might  thereafter  be  discovered,  either  in  the 
5561  power  to  tax  or  the  manner  of  executing  tbe 
power.  .  .  .  Under  such  circumstances  we 
cannot  bold  that  the  payment  was  compulsory, 
in  such  a  sense  as  to  give  a  rieht  to  the  present 
action."  also  Dulon  on  Municipal  Corpo- 
rations, sees.  941-1M7,  and  caaes  there  cited. 

Tbe  reasoning  of  tbe  ooart  in  ttiat  case  ap- 
plies equally  to  the  facta  of  this.  In  no  sense 
do  we  think  the  payment  of  tbe  taxes  in  suit 
was  made  under  duress.  Their  payment,  un- 
der tbe  circumstances  above  set  forth,  wss  in 
the  nature  of  a  compromise,  by  wliich  tbeCity 
agreed  to  take,  and  the  Company  agreed  to  pay, 
a  less  sum  thaii  was  originally  assessed.  The 
effect  of  this  act  was  to  extinguish  tbe  contro- 
versy between  tbe  parties  to  this  suit. 

This  case  is  clearly  distinguishable  from 
Bobertaon  v,  Bradbttry.  182  U.  B.  4fll  [33:  405J. 
In  that  case  tlie  iury.  by  returning  a  verdict  m 
favor  of  tbe  plaintiff,  virtuallv  found  that  he 
bad  been  compelled  to  pay  the  illegal  duties 
assessed  against  bis  goods  by  the  collector  of 
the  Fort  at  New  York  in  order  to  get  posses- 
sioD  of  them  from  tbe  collector.  Here  there  is 
DO  question  as  to  the  seizure  of  goods  at  all. 
Tbe  lands  which  bad  been  assessed  were  still  in 
the  possession  and  under  the  control  of  tbe 
Kailroad  Company.  No  warrant  had  been  is- 
sued affaiost  them,  and  no  active  steps  had 
been  taken  by  tbe  City  to  enforce  the  collection 
of  the  taxes  assessed,  nor  could  any  such  pro- 
ceedings have  been  resorted  to  by  the  City  for 
at  least  several  months  thereafter.  Moreover, 
the  question  of  tbe  validity  of  the  taxes  was 
involved  in  pending  litigaUon. 

It  is  true  that  Vaa  Judgment  the  court  be- 
low stands  uDsatiafled  except  so  far  as  relates 
to  the  costs,  which,  as  before  stated,  have  been 
paid;  but  that  is  immaterial.  Inasmuch  as  tbe 
controversy  upon  which  that  judgment  was 
rendered  had  been  extinguished.  That  in  effect 
latisfled  the  judgment.  Neither  the  affirmance 
nor  the  reversoTof  that  judgment  would  make 
any  difference  as  regards  the  controversy 
brought  here  by  this  writ  of  error.  It  mat- 
ters not  tbat  tbe  taxes  from  1884  to  1887,  in- 
claiive,  were  paid  under  duress.  Thev  are  in 
nowise  before  tbe  court;  and  accorain":  to 
the  showing  of  the  plaintiif  in  error  ibey  differ 
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materially  from  the  taxes  in  dispute  In  this  case; 

It  is  well  settled  that,  when  there  is  no  actual  [S57] 
controversy,  involving  real  and  substantial 
rights,  between  the  parties  to  the  record,  the 
case  will  be  dismissed.  In  Lord  v.  Vecuie,  49 
U,  8.  8  How,  251  [12:  1037],  a  writ  of  error 
was  dismissed  by  this  court  where  it  api^eared 
from  affldavifs  and  other  evidence  by  persona 
not  parties  to  the  auit  tbat  there  was  no  real  con- 
troversy between  the  plaintiff  and  defendant, 
but  tbat  tbe  suit  was  instituted  to  procure  the 
opinion  of  this  court  upon  a  question  of  law, 
in  tbe  decision  of  which  they  bad  a  common 
interest  opposed  to  tbat  of  other  persons,  who 
were  not  partiea  to  the  suit  ,and  bad  no  Icnowl* 
edge  of  its  pendency  in  tbe  circuit  court. 
Chief  Jugtiee  Taney,  in  delivering  the  opinion 
of  the  court,  saiii:  "It  is  tbe  office  of  courta 
of  justice  to  decide  the  rights  of  persons  and 
of  property,  when  the  persons  interested  can- 
not  adjust  them  by  agreement  between  them- 
selves, and  to  do  this  upon  tbe  full  hearing  of 
both  parties.  And  any  attempt,  by  a  men 
colorable  dispute,  to  obtain  the  opinion  of  tbo 
court  upon  a  question  of  law  which  a  party  de- 
sires to  know  for  bis  own  interest  or  his  own 
purposes,  when  there  is  no  real  and  substantial 
controversy  between  those  who  appear  as  ad- 
verse parties  to  the  suit,  is  an  abuse  wbicb 
courts  of  jufllloe  have  always reprcbended,  and 
treated  as  a  punishable  contempt  of  court." 

In  Clevelattd 7. Chamberlain,  W  U.  S.  1  Black, 
419  [17: 93],  tbe  rule  laid  down  in  Zx^rdv.  Veasie. 
tupra,  was  adhered  to,  and  held  applicable  to 
a  case  in  which  it  appeared  that  the  appellant 
bad  purchased  and  taken  an  assignment  of  all 
tbe  appellee's  Interest  lo  the  decree  ai)pealed 
from;  and  the  appeal  was  dismlssod. 

In  Wood  Pinter  Co.  v,  He/t,  75  U.  8.  8  WalL 
833  [19:  878],  an  appeal  upon  a  bill  for  the  in- 
fringement of  a  patent  was  dismissed,  it  having 
been  made  to  appear  to  tbe  court  that,  after  the 
appeal,  the  appellants  had  purchased  a  certain 
Iimtent  from  the  defendants  under  which  tbe 
defeadaDts  sought  to  protect  themselves;  and 
that  the  defendants,  as  compensation,  had 
taken  stock  in  the  company  which  was  tbe  ap- 
pellant in  the  case.  Aud  it  was  further  held 
that  the  fact  that  damages  for  tbe  infringement 
alleged  in  tbe  bill  had  not  been  compromised 
did  not  affect  tbe  propriety  of  tbe  dismissal . 

tuSan Mateo  Countj/v.SmitliemI\te.R.  Co.,  isssi 
116  U.  8. 188  [29:  569],  a  writof  error  wasdis-  ^  ' 
missefl  where  it  appeared  tbat  tbe  taxes  as- 
sessed against  tbe  company  had  been  paid  to 
the  county  after  tbe  suit  had  been  commenced, 
the  court  resting  its  judgment  upon  the  ressoD 
that  there  vat  no  tonffer  an  exUting  eaute  of  ac- 
tion, in  favor  ^  the  eourUi/  againat  the  railroad 
eompany.   To  tbe  same  effect  see  Hentin 
Oueree.  12  East,  247;  Se  Etaam.  8  Bam.  &  O. 
597;  Smith  T.  Junction  B.  Co.  29  Ind,  546;  Bf- 
sex  County  v.  Union  County,  44  N.  J,  L,  438. 

A  further  defense  urged  against  this  motion 
is  laches.  It  is  urg«l  tlutt  the  facts  upon  which 
it  ii  based  were  known  to  the  defendants  in  ei^ 
Tor  at  least  two  years  ago,  and  that  any  objco 
tion  to  the  writ  of  error  should  have  been  made 
before  the  argument  of  tbe  case  upon  its  mer- 
its. It  is  afto  insisted,  incidentally,  that  the 
motion  was  filed  in  violation  of  professional 
courtesy,  inasmuch  as  it  was  through  tbciuter- 
ccaston  of  the  attorney  for  the  plaintiff  In  error 
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(hat  an  extensloo  of  time  was  allowed  the  de- 
fendants io  error  witbio  which  (hey  could  be 
beard  on  brief,  after  the  argument  oo  the 
merits. 

We  do  not  think,  howrrer,  the  qucatioo  of 
laches  lias  aoy  bearing  upon  this  question.  The 
fact  that  there  la  no  controversy  between  par- 
lies to  the  record  ought,  in  the  Interest  of  a 

Enre  adinioistration  of  justice,  to  be  allowed  to 
e  shown  at  any  time  before  the  dedsion  of 
the  case.  Any  other  rule  would  ptit  It  in  the 
power  of  designing  persons  to  brine  up  a 
feigned  issue  in  order  to  obtain  a  decision  of 
iliis  court  upon  a  question  involTing  the  rights 
of  otbers  who  have  had  no  opportunity  to  be 
heard. 

If,  as  ia  contended  on  behalf  of  the  phtntiiT 
in  error,  the  question  involved  in  this  case  is 
one  of  great  importance  to  the  Railroad  Com- 
pany and  to  the  State,  and  la  identical  with 
that  in  a  number  of  other  caaes  pending  in  the 
court  below,  ao  much  the  more  important  ia  ll 
(hat  it  should  not  be  decided  in  a  coae  where 
there  is  nothing  in  dispute.  Nor  is  it  material 
that  the  case  was  selected  by  the  plaintiff  in 
error  and  agreed  to  by  the  defendant  in  error 
before  tiie  writ  of  error  was  prosecuted,  aa  one 
in  which  tlie  queslion  of  tazaUon  under  the 
[5S0]  New  Jersey  statutes  oould  be  fully  considered 
and  Snally  decided  by  this  court;  for  it  is  well 
understood  that  consent  does  not  confer  juria- 
dlctioD. 

For  the  reasons  above  stated  the  moti<m  to 
dumitM  the  writ  itf  error  ia  granted  at  tiie  eostt 
in  thit  eowi  of  the  piMntiffin  error. 

It  it  to  ordered. 


[saO]  BROWN,  BONNELL  A  COHPANT,  Ajipt., 

V. 

THB   LAKE   SUPERIOR  IRON  COM- 
PANY «tal. 

(Beeaa  Boportar^  edtBOMaL) 

TiAnieal  el^eetion,  aeguieeeed  in,  will  not  be 
given  effect—want  ofJvritfUetian,  in  eguity— 
when  option  mutt  be  taken— wwer  of  eourt 
—<^ijeeUm  that  eomplainant  nae  rmtdjt  ^ 
law. 

L  A  dabtor,  to  deatror  aqualttr  and  aooompliih 
partially,  oanoot  lipiore  Us  long  aoquleacenoe 
and  plead  an  unaubatantlal  teobolcalltj  to  over- 
throw protracted,  extensivfl  and  costir  proceed- 
IngB,  carried  on  In  reliance  upon  Ha  oonaent.  - 

A  U  the  obledtlon  at  wast  of  Jorlsdiotion  In 
aqultylsnottakeojn  pn^rttane,namelri  before 
the  defendant  aateta  into  falsdeflnise  at  largo<  the 
eourt,  bavlnc  tha  general  juritdictlon,  will  ezer- 
elselt. 

M,  The  eourt,  for  Its  own  pcotoetlOD,  maj  prevent 
BMtten  purtfr  oornlaable  at  law  from  betng 
drawn  into  ohanoeiT  at  the  pleasure  of  the  par- 

tlM  Interested. 

4.  But  where  the  subject  matter  belooffi  to  the 
dasa  over  wblob  a  court  of  equity  has]uri«llo- 
tion.  and  the  objeotlon  that  the  oomplaioant  has 
ao  adequate  remedr  at  law  la  not  made  untti  tbe 
bearing  in  tha  appellate  tribunal,  ttoomea  too  late, 
even  tbouirlt,  If  taken  <n  llmtoi^  It  ml^t  have 
been  worthy  of  attentioii. 

[No.  2J7.] 

^fywriJIMt^imo.  Dieided April?, i390. 
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APPEA.L  from  a  dccrf«-of  tbe  Circuit  Court 
of  the  United  States  for  the  Northern 
District  of  Ohio  io  favor  of  complulnants  in 
an  action  io  equity  for  tbe  appointment  of  a 
receiver  of  a  corporation  decreeing  the  amount 
of  tndebtcdoess  of  Its  creditors  end  that  upon 
default  in  payment  tbe  property  be  aold  In 
satisfaction  thereof.   Affii  med. 
The  facta  are  staled  in  the  opinion. 
Mr.  Henry  Crawford«  for  appellnnt! 
This  suit  was  of  surh  a  character  that  tbe 
circuit  court  was  prohibited  from  exercising 
any  JurisdictioD. 

N.  T.  Ovar.  Oo.  ▼.  Water  Workt  Oo.  107  U. 
S.  20  (27:  484);  Rev.  Stat,  g  73S. 

The  judicial  power  of  tbe  United  States  la 
not  to  be  exerted  in  a  case  to  which  it  does  not 
extend,  even  If  all  parties  deaire  to  have  it  ex- 
tended. 

Thtmpeon  v.  Central  Ohio  2t.  Go.  78  U.  S. 
6  Wall  134  (18:  766);  Manefietd,  C.  d  L.  11. 
R  Oo.  v.  Saan,  111  U.  8.  379  (28:  462). 

Judicial  duty  requires  that  the  court  at  any 
stage  of  the  cause  shall  enforce  tbe  proUibiiioo, 
tua  tponte,  wholly  independent  of  the  plead* 
ings  or  wishes  or  conduct  of  tbe  parlies. 

Grand  Chute  t.  WinegarJH  U.  S.  15  Wall. 
874  (21:  174>;  KiUian  v.  mbinghaut.  110  U. 
S.  S6S  (28:  246);  Root  v.  Lnke  Shore  A  M.  S. 
R.  Co.  105  U.  S.  206  (26:  my,  Fuuell  v.  Grejtj, 
118  U.  8.  560  (28:  99a);  Hipp  v.  Babin,  60  V. 
8.  19  How.  271  (15:  688);  Fenn  v.  ffobne,  69 
U.  S.  21  How.  481  (16:  198). 

A  federal  court  has  no  equitable  coj^nizance 
of  such  a  suit,  because  the  legal  remedy  was 
ample  and  apparent. 

BAwed  V.  Smith,  106  U.  6.  188  (37:  166); 
Seatier  v.  Biffeloa.  72  U.  S.  S  Wall.  206  (18: 
599);  Woodgate  v.  Field,  2  Hare,  311;  Baleh 
V.  Waetall,  1  P.  Wms.  445. 

A  Judgment,  executioa  and  Its  return  un- 
aatiafled  are  Indlspeosable  conditioos  precedent 
to  a  creditor's  right  to  pmcced  in  equity,  to 
reach  and  apply  asseu  not  subject  to  executiun. 

Marah  v.  Burrougla^  1  Woods,  46S;  Cov. 
Drato  Bridge  Co.  v.  Shepherd,  ttS  U.  S.  21  How. 
112  (16:  88);  Opilvie  v.  Knox  Int.  Co.  68  U.  8. 
22  How.  880  (16:  349);  Cote  v.  Beauregard.  89 
U.  8.  119  (25:  870):  Ex  parte  Boyd.  105  U.  8. 
647  (26:  1200);  AngM  v.  Draper,  1  Vera.  889: 
Neate  Duke  ef  Mar&orovgh,  8  1^1.  ft  Cr. 
408;  Lord  Redesdale,  Treat.  126;  3  Story,  Eq. 
Jur.  g  1316;  Edy^  T.  Hapteood,  8  Alk.  8{^: 
Milford,  PI  11()1:  Smith  v.  Surtt.  10  Han-. 
80;  Beck  V.  Bvrdett,  1  Paige,  806;  Rrinkerfioff 
V.  Brown,  4  Johna.  Ch:  677;  Moftawk  Hank 
T.  Atwttter,  8  Palm,  64;  f^eedman't  8.  d  T. 
Oo.  V.  Barte,  110  U.  B.  710  (28:  801);  Taglor 
V.  Bowker.m  V.  8.  110  (28:  8«);  Jonea  v. 
Oreen.  68  U.  8.  1  Wall.  830  (17:  SM);  Birdaatt 
V.  Cooiidoe,  93  U.  8.  64  (28:  803);  QUmore  v. 
Miami  She.  Go.  %  Ohio,  284;  Bamberger  v. 
Turner,  18  Ohio  St  370:  Boary  v.  OdM.  4 
Ohio  St.  628;  HuMe  t.  PerHn,  8  Ohio,  287; 
Brown  v.  Bank  of  Miaeittippi,  81  Hiss.  464; 
CandUr     Pettit,  1  Palke,  168. 

A  creditor  at  large  hu  only  .~the  right  to 

Eroeecute  his  claim  In  tbe  ordioory  courts  of 
iw  and  have  it  adjudicated  before  be  can 
pursue  the  property  of  his  debtor  by  a  direct 
proceeding  In  equity. 

Cote  f.  Beauregard,  90  U.  8.  119  870); 
pKpUe  Son.  BaOt  t.  Batee,  180  U.  8.  666  (80: 
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754);  Van  Weelr.  WintUm,  116  U.  S.  228  (29: 
884);  S0ot  w.  Lake  Shore  d  Jf.  S.  B.  Go.  106 
V.  8.  189  (28:  975);  Wiggint  T.  Amutnma,  2 
Johnt.  Ch.  144;  AngeU  v.  Draper.  1  VerD.  S99; 
Ajrby  7.  Watts,  8  Atk.  200;  Bennei  v.  Mvt- 
arete,  2  Tea.  Sr.  61;  Baleh  t.  WatiaU,  1  P. 
Wms.  445. 

Such  a  bill  mint  be  preceded  by  a  judgment 
ftt  law. 

Smiih  T.  Ft.  8.  B,d  W.  R.  Co.  90  U.  8. 
898  (25:  487);  Clark  v.  Strong,  10  Ohio,  8l7. 

A  charge  of  iosolvency,  eveo  resulting  from 
fraud,  docs  not  dispense  witi)  the  general  rule 
that  a  debt  must  be  ascertained  by  iudgment 
and  legal  remedies  exhausted  before  the  credi- 
tor can  proceed  to  collect  it  out  of  the  aasets 
liable  to  equity  for  its  payment. 

Esta  V.  Wilcox,  67  N.  Y.  264;  Baxter  v. 
Motea,  77  Me.  476;  Ad*it  v.  Butler,  87  N.  T. 
685;  Adee  v.  3ighr,  81  N.  T.  849;  fimiih  v. 
Ft.  S.  S.  <t  W.  k  Co.  99  U.  8.  401  (25:  488). 

Chancery,  usurping  the  powers  of  a  com 
moD-law  tribuoal,  proceeded  to  ascertain  tlic 
ralidity  and  amount  due  tbem  and  awarded  a 
pecuniary  recoveiy  to  becollected  by  execution. 

Such  exercise  of  judicial  power  was  a  plain 
denial  of  the  right  of  Jury  trial. 

Pariont  t.  Bedford.  28  U.  S.  3  Pet.  438  (7: 
732);  Thompton  v.  Central  Ohio  B.  Co.  73  U. 
S.  6  Wall.  137  (18:  787);  Leuiit  v.  Coekt,  90  U. 
8.  23  Wall.  466  (23:  70);  I/ipp  v.  Babin,  60  U. 
8. 19  How.  271  (IS:  638);  Root  t.  f^ke  Shore  d 
jr.  S.  R  C'.  105  U.  a.  SOe  (26:  981). 

Chancery  is  without  power  to  grant  decrees 
which  arc  in  effect  merejudcments  at  law. 

Foung  V.  Pt?rter,  8  Woods,  842;  Hayward 
V.  Andrews.  106  U.  8.  672  (27:  271);  Fvnel  v. 
Oregg.  118  U.  8.  650  (28:  993);  Buzard  v. 
Houaton,  119  U.  B.  851  (80:  463);  Kilboum 
T.  Sunderland,  180  U.  8.  505  (82:  1005). 

Only  creditors  whose  situation  entitled  them 
to  file  an  original  bill  can  prove  up  under  the 
decree  in  a  Judgment  creditors'  action. 

l^rmdee  v.  Egan,  7  Paige.  610;  Edmeston 

Lyde,  1  Paige,  638;  Re  Jngraham,  2  Barb. 
Gb.  85;  Richmmid  f.  IroM,  121  U.  8.  62  (80: 
872):  Sterndale  v.  Bankinton.  1  Sim.  893. 

(Creditors  at  large  without  lien  or  charge 
upon  spcciflc  property  cannot  have  a  receiver. 

Bipclov)  T.  Andreas,  81  111.  822;  Rich  v.  I^evy, 
16  Hd.  74;  Parmly  v.  Tenth  Ward  Bank,  » 
Edw.  Cb.  396;  Uoidregev.  Qwvnne,  18  N.  J. 
£n.  26;  Mitts  t.  Northern  R  <^  Bumos  Apres 
Co.  L.  R.  6  Ch.  S37;  Wiggin»  t.  Armsirtmg.  2 
Jobna.  Ch.  144;  Uht  v:  Jmm,  10  Md.  500. 

The  graunda  on  which  the  retidTersbip  was 
granted  were  inadequate. 

Prineev.  Bartlett.  12U.  S.  8  Craoch,  484  (3: 
615);  Covard  v.  Atlantte  Ins.  Co.  26  U.  S.  1 
Pet  438  (7:  213):  Brundred  T.  Patermm  Maeh. 
Co,  4  N.  J.  Eq.  294. 

The  order  taking  the  aupplemental  bill  aa 
confessed  and  ino^edinga  to  decree  thereon, 
was  error. 

Kennedy  T.  Bank  of  Oeorgia,  49  U.  S.  8 
How.  586  (12:  1209);  Winn  v.  Albert,  2  Md. 
Ch.  42;  Story,  Eq.  PI.  §  338;  Shato  v.  Bill, 
96  U.  8.  10  (24:  333);  Chapman  v.  Barney,  129 
U.  8.  677  (82:  800);  WaOiingtoa  R.  Co.  v.  Brad 
77  U.  8.  10  Wnll.  808  (19:  894);  Terry 
T.  UleLure.  103  U.  8.  443  (26:  403). 

The  pleadings  are  not  sufficient  to  aupport 
the  decree  as  rendered. 

loss 


Chapman  T.  Hunt,  14  IT.  J.  Eq.  149;  Rvvem 
V.  Rtfves,  8  Yea.  Jr.  848;  Brallbwaite,  Pr.  SSS; 
Bennett,  Lis  Pen.  158;  OriMth  v.  Orimh,  1 
HoCTm.  Ch.  158;  McQm  t.  Smith,  10  N.7.  Eq. 
462:  AfUlm-  t.  Sherr$,  60  U.  8.  8  WaU.  »7 
(17:  827). 

The  decree  must  conform  to  the  scope  and 
obl^'ct  of  the  prayer  and  cannot  go  beyond 

them. 

U  asltington  R.  Cb.  T.  Bradlofa,  77  U.  B. 
10  Wall.  308  (19:  895);  Folk  v.  L»rd  ainton, 
12  Yes.  Jr.  48;  Chalmers  r.  Chambers,  6  Har. 
&  J.  29;  Langdon  v.  Godard.  2  Story.  207; 
Thomson  v.  Wooster,  114  TJ.  S.  113  (29:  106); 
Clark  T.  Reyburn,  75  U.  8.  8  Wall.  318  (19: 
854);  JfeJWMn-T.fuAn,  96  U.S.  67(24:  015);. 
^aeum-v.  Amuniy.lOU.  S.OCrancb,  221  (3: 204X 

Equity  courts  as  auch  have  no  Inherent 
power  to  asceriaia  the  debts  and  settle  all  tb» 
affsirs  of  insolvent  corporations.  Sucb  Juris- 
diction is  wholly  statutory. 

Clark  T.  Smith,  88  U.  8.  13  Pet.  196  (lOr 
128);  Freedwan's  8.  A  T.  Co.  v.  EarU,  110  U.  a 
710  (28:  302);  Catlin  BagU  Bank.  0  Coon. 
288;  Baxtim  v.  Bisliop,  8  Wend.  18;  Dana  t. 
Bank  of  U.  8.  5  Watts  &  8.  224;  DeRiiyter  v. 
St.  Peter's  Church,  8  N.  T.  238;  Bank  of  U. 
8.  V.  Buth,  4  B.  Mon.  423;  ^te  v.  Maryland 
Bank.  6  Gill  &  J.  205;  Arthur  v.  Commercial 
dt  R.  Bank,  9  Suedes  ft  M.  430;  A'eaU  v.  IliU, 
16  Cal.  146:  FreneJi  Bank  Case,  53  Cal.  495; 
Treadwell  v.  Fali^uty  Mfg.  Co.  7  Gray,  399; 
Bakery.  Louisiana  P.  R.  Co.  34La.  Ann.  7S1; 
State  y.  Merchants 2ns.  <£  T.  O*.  8  Humph.  238. 

Messrs.  Francla  J.  Wing,  C.  C.  Ba,Id- 
wint  S&mnel  ShelUkbar^er.  J.  H.  Wil- 
son and  C.  D.  Byne.  for  appellees: 

The  jurisdiction  of  the  courts  of  the  United 
Slates  in  their  adminislmtion  of  equitable 
remedies  Is  not  confined  to  the  very  riglits  and 
remedies  existing  at  the  time  the  Constilution 
was  adopted,  but  embraces  all  new  rigliis  cre- 
aled  by  stale  statutes,  and  also  new  forms  of 
remedy  created  bysuch  stale  statutes. 

Chicago  A  N.  W.  R.  Cb.  v.  Whitton.  80  U. 
8.  18  Wall.  287  (20:  671);  Denniek  v.  Oentrat 
R.  Co.  of  y.  J.  108  U.  8.  11  (86:  mi;  Ettis  v. 
Davis.  109  U.  8.  497(27:  1010);  Erjiarte  Boyd, 
105  U.  8.  647  (26:  1200);  Broderick's  WiU,  8tt 
U.  S.  21  Wall.  520^22:  699);  Exparte  Vcyetl, 
80  U.  S.  13  Wftn..24S  (20:  627);  Bolland  t. 
C/'alUn,  110  U.  8.  24  (28:  65);  Reynolds  t. 
OratDfordseiUe  Bank.  112  V.  8  410  (28:  7S8); 
U.  8.  V.  Wilson,  118  U.  8.  89(80:  110). 

The  property  and  assets  of  s  corporation  are 
a  trust  fund  for  the  payment  of  lis  debts,  ea- 
pecially  in  Case  of  insolvency. 

Wond  T.  Bummer,  8  Mason,  811;  Upton  v. 
Tribileoek,  91  U.  8.  46,  47  (23:  203.  204); 
MeOen  v.  Moline  MatleabU  Iron  Works,  181 
U.  8.  362  (38:  178). 

In  Qrahamy.La  Oram  AM.  R.  €S}..102U. 
8.  148. 101  (26;  106,  111),  this  court  said  that 
when  a  corporation^becomes  insolvent,  it  is  so 
far  civilly  dead  that  its  property  may  be  ad- 
ministered as  a  trust  fund  for'the  benefit  of  its 
stockholders  and  creditors.  A  court  of  equity, 
at  the  instance  of  the  proper  parties,  will  then 
make  those  funds  tniat  funds  wbicb.  In  other 
circumstances,  are  as  much  the  absolute  prop- 
erty of  the  corporation  as  any  man's  property 
is  his. 

Mumma  v.  PMomae  Oo.  88  U.  a  8  Pet  281, 
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«86  (8:  M5,  M6);  JTorvan  County  t.  ^Om.  lOS 
U.  8.  498,.'»&{26:  4SS,  S02);  FaWaA.^f.  <£ 
}*.  R.  Co.  V.  ^oflt.  114  U.  a  S87.  584  (29:  235, 
288);  2S(orT.Xq.Jur.6ia62:  1  Perry,  Tnuls. 
g242. 

A  compnny  confcBriog  a  Judgment  and  en- 
tcrinr  ao  appenrance  and  waiviog  notice  at 
once  lor  the  sake  of  baring  an  appointment 
of  a  receiver  made  at  once,  fairly  acquiesces 

in  the  appointment. 

WaiUue  V.  Loomu,  07  U.  S.  168  <34:  901); 
UtOeSoek  WaUneorki  Co.  r.  Barrett.  108  U. 
B.  517  (26:  524);  Cote  v.  Beavregard,  101  U. 
&  688.  GdO.  691  (25:  1004,  1005). 

Where  it  appears  by  the  bill  that  the  debtor 
ta  Inaolveot,  and  that  the  issuing  of  an  execu- 
tion would  be  of  no  practical  utility,  the  issue 
of  an  execution  is  not  a  necessary  prerequiaiie 
to  equitable  interference. 

Turner  t.  Adamt,  46  Ifo.  95;  PotUewatl  v. 
Bowa,  8  Iowa,  865;  Tiesnie  BinJe  T.  Harvey, 
16  Iowa,  141;  Bouford  Beer».  11  Conn.  869; 
Payne  v.  Shetdon,  63  Barb.  169. 

So  it  has  been  held  that  a  creditor,  without 
having  first  obtained  a  judgment  at  law,  may 
come  uto  a  court  of  equity  to  set  aside  fraud  u- 
leal  DODTevancea  of  his  debtor,  made  for  the 
porpon  of  hindering  and  delaying  creditors, 
and  to  subject  the  property  to  toe  payment  of 
tbe  debt  due  him. 

Thurmojid  v.  Reeae,  8  Oa.  449;  OomeU  v. 
Badway,  22  Wis.  260;  Sandermm  v.  Stockdale, 
11  Md.  568;  Brieayj.  ^b^an,  58  Me.  654;  Day 
T.  WutMntme.  65  U.  &  24  How.  852  (16:  712). 

Whenever  a  creditor  baa  a  trust  In  bla  favor, 
or  a  lien  upon  property  for  tbe  legal  debt  due 
him,  he  may  go  Into  equi^  without  ezbanst- 
Ing  legal  processes  or  remeoles. 

Tappan  v.  Bvaru,  11  N.  H.  811;  EoU  v. 
Aint^.SOAta.  198;  Union  Trutt  Co.  v.  Mid- 
land B.  Co.  117  C.  S.  484  (29:  968);  8age  v. 
Mempkit  A  L.  B.  Co.  125  U.  S.  861  (81:  694); 
Olapp  V.  J)ittman»  21  Ted.  Rep.  1& 

The  appointment  the  receiver  was  within 
the  power  ot  the  court. 

Morpam  Qmnty  v.  AUen,  108  U.  S.  608,  509 
(26:  601);  WabaOi,  St.  L.  <t  P.  R.  Co.  v.  JIam. 
114  U.  8.  694,. 596-698 (29:  288,239);  Upton  v. 
Tribileock,  01  U.  8.  4S(28:  208);  Welitter  v.  Up- 
ton, 01  U.  8.  66  (28:  886);  Hatch  v.  Dana.  lUl 
U.  8.  206  (26:  886). 

Equity  has  tbe  right  to  make  complete  settle- 
ments 

Ober  T.  GaUagier.  98  U.  S.  206  (23:  831); 
Ta^'y.  MereAanta  Fire  In*.  Co.  50  U.  S.  9 
How.  406  (18:  190);  Ward  v.  Todd,  108  U.  8. 
820  (86:  840);  BaHon  t.  Barbour,  104  U.  8. 
188.  184  (26:  676);  Oarwood  Patent,  94  U.  8. 
606  (24:  288);  Marah  t.  S^/mour,  27  U.  8.  34h 
ffl4:  968);  Ftormee  Mining  Cb.  t.  Brown,  124 
U.  8.  886  (81:  424). 

The  remedy  at  law  must  be  as  plain  and  ade- 
quate and  as  practicable  and  efficient  to  the 
eoda  of  jnMice  and  Its  ^mpt  administnuion 
■a  the  ranedy  in  equity. 

Boyee  T.  Grundy,  28  U,  8.  8  Pet.  210  (7: 
666);  Wateon  v.  fiutherhnd.  72  U.  8.  6  Wall 
74  (18:  580);  Pame  v.  Hook,  74  U.  8.  7  Wall. 
480  (19:  262);  Tan  Norden  v.  Morion,  00  U. 
&  878  (25:  46ffi;  Srippendoif  T.  Hyde,  110  U. 
8.  880  (28:  147);  Bueard  T.  Houtten,  110  U.  a 
852CB0:  4M);  la  Motke  v.  Fink,  8  Baa.  500; 
Ik  ihnadio  t.  Word,  88  Blatchf .  510. 


Mr.  Juliet  Brswer  delivered  the  opinion 
of  tbe  court: 

On  February  20,  1888.  two  of  the  appellees, 
the  Lake  Superior  Iron  Company  and  the 
Jackson  Iron  Company,  together  with  the  Ne- 
gaunee  Concentrating  C<Hnpany,  filed  their 
bill  against  the  appelunt,  in  tlie  Circuit  Court 
of  the  United  Butea  for  tbe  Korthem  District 
of  Ohio.  The  appellant  was  a  corporation, 
created  under  the  laws  of  tbe  State  of  Ohio, 
and  each  of  the  complainanu  was  a  creditor, 
two  holdingclatms  evidenced  by  noles  not  then 
due,  and  tbe  other,  the  Negaunee  Cioncantmt- 
ing  Company,  holding  a  judgment.  The 
prayer  of  tbe  bill  was  for  tbe  appointment  of 
a  receiva*  to  take  charge  of  the  property  and 
assets  of  the  defendant,  and  for  such  other  and 
further  relief  as  was  proper.  On  the  same 
day  tbe  defendant  entered  its  appearance,  and 
accepted  service  of  notice  of  a  motion  for  the 
appointment  of  areceiver;  and  Payette  Brown 
was  thereupon  Immediatelv  appointed  re- 
ceiver. On  the  next  day  suDpeos  was  served 
on  tbe  defendant  On  March  23  a  supple- 
mental bill  was  filed  maldng  other  parties  de- 
fendants, and  on  June  14  an  order  pro  eonfe»m> 
was  entered  a^nat  all  of  the  defendants  in 
ibe  original  and  supplemental  bills.  On  April 
23  an  order  was  entered  directing  all  creditors 
to  file  their  claims  by  petition,  and  on  October 
20  nearly  every  creditor  had  appeared  and 
filed  bis  petition.  On  July  17  an  order  was 
entered  appointing  a  special  master  to  report 
ontheclumiof  ciedltora  and  marshal  tlieliois 
thereof. 

Up  to  tbe  28d  of  November,  tbe  appellant 
made  oo  opposition  to  the  proceeding,  and  ap- 

Krently  assented  to  tbe  action  wnich  was 
[ng  taken  by  tbe  creditors,  looking  to  tbe  ap- 
propriation of^  its  property  to  the  payment  of 
their  claims.  On  that  da^  a  change  look  place 
in  its  attitude  towards  this  suit.  It  went  into 
the  state  courts  and  confessed  judgment  in  be- 
half of  several  of  its  creditors;  andontbe24th 
deposited  in  the  registry  of  the  circuit  court 
money  enough  to  pay  off  tbe  judgment  in 
favor  of  the  Concentrating  Company,  and  filed 
two  pleas — one  setting  forth  the  fact  of  pay- 
ment, and  tbe  other  that  the  original  and  sup- 
plemental bills  disclosed  that  the  complainants 
had  a  i^ain,  adequate  and  complete  remedy  at 
law;  and  that  therefore  the  court,  sitting  as  a 
court  of  equi^,  bad  no  jurisdiction;  and  pray- 
ing a  dismfssu  of  the  bills.  Bnbsequently,  on 
December  18,  It  filed  a  motion  to  discharge  the 
receiver.  This  motion  was  overruled,  the 
pleas  aeem  to  have  been  ignored,  ibe  master 
reported  upon  the  claims  presented,  and  on 
February  ifS,  1886,  the  court  entered  a  decree 
which,  finding  the  indebtedness  to  be  as  stutcti 
by  the  master,  also  what  property  was  in  pos- 
session of  the  receiver,  decreed  that  upon  de- 
fault in  tbe  payment  those  debts  the  prop- 
erty be  sold  Id  satisfaction  thereof.  From  ibis 
decree  the  defendant  haa  brought  this  appeal; 
and  Its  principal  contention  is,  that  the  ciicuit 
court  had  no  jurisdiction  wtiatever  over  the 
subject  matter  of  the  suit,  because  it  appeared 
upon  the  face  of  the  bills,  original  ana  sup 
plemental,  that  the  complainants  bad  a  plain, 
adequate  and  complete  remedy  at  law. 

A«  heretofore  8tated,thebQl  showed  tbat  two 
of  tbe  oomplolnanti  held  claima  not  yet  due, 
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and  the  tliird  only  a  judgmftDt  wftb  do  execu- 
tioD.  The  gupplemeotal  bill  alleged  that  exe- 
cutioD  bad,  since  tbeflling  of  the  origioal  bill, 
been  issued  on  that  ludgmeDt,  and  retunied 

[5881  nulla  bona.  The  origioaT  bill,  besides  dtsclos- 
fng  the  natnte  of  complaioaots'  claims,  set 
forth  that  thej  were  procecdioff  not  alooe  in 
their  own  bcbalf ,  but  to  that  ofall  other  credi- 
tors, whose  Dumber  was  so  great  as  to  make  it 
impossible  to  join  tbem  as  parlies;  it  theo 
averred  (he  insoWency  of  the  defendant;  that 
it  was  engaced  in  large  aod  Tarious  busioess. 
manufactiintig  and  niioiDg;  that  its  plant  and 
good  will  wBsof  great  extent  and  value;  and  that 
it  employed  operatives  to  the  cumber  of  at  least 
four  thousand;  and  then  alleged  as  follows: 
"And  your  orators  further  sny  that  vexatious 
Utii;ation  baa  beeo  commenced  against  the  said 
defendant,  and  many  more  such  are  threatened, 
•nd  that  such  litigations  are  accompanied  by 
atlachmeniB  and  seizuresof  property,  and  such 
threatened  litigations  will  also  be  accompanied 
by  attachments  and  seizures,  and  that  such 
attiichments  and  seizures  will  give  to  those 
creditors  who  are  pursuing  them  undue  and 
unfair  advantage  and  priority  over  your  com- 
plainants, whose  claims  are  not  yet  dtie,  and 
make  tbem  irreparable  injury  and  damage; 
that  if  such  litigations  be  further  Instituted 
and  its  i>ropGrty  seized  in  sitachmcnt,  as  it 
nlrcod}'  has  t>een,  there  is  preat  dancer  that  the 
valufibic  property  of  the  def(?ndanl  will  be  irrep- 
orably  injured  and  to  a  great  exlcot  destroyed, 
aod  your  orators  say  that  sucb  seizures  and 
interference  with  the  tnisioess  and  the  property 
of  the  defendant  would  wholly  destroy  the 
value  of  the  good  will  of  the  dompony  as  an 
asset,  and  wholly  break  up  its  long-cstfiblished 
business,  and  thereby  cause  detriment  and  ir- 
reparable iniurv  to  your  orators  and  all  other 
creditors.  Ana  your  orators  farther  say  that 
unless  Ibis  court  shall  Interfere  and  pmtect  and 
preserve  the  property  aod  assets  of  said  de- 
fendant by  putting  it  Into  the  hands  of  a  re- 
cei  ver,  the  said  property  will  be  in  great  danger 
of  destruction  and  dissipation  by  the  large 
number  of  operatives  who  would  necessarily 
be  discharged  and  left  without  work  or  means 
of  obtaining  it,  and  sucb  operatives,  by  reason 
of  the  great  idistrust  tbev  already  have,  and  on 
account  of  a  fear  that  ihey  will  not  in  future 
receive  remuneration,  will  abandon  their  em- 
ployment and  thereby  cause  a  stoppage  of  the 
extensive,  business  of  said  defendant,  to  the 
extent  that  the  creditors  of  said  defendant 

[534]  would  noi  be  able  to  realize  one  half  of  the 
amount  upon  the  aevenil  claims  tbat  they 
would  if  the  said  buslneai  of  the  defendant 
were  continued." 

Tbe  appellees,  while  admitting  the  genrral 
rule  to  be  that  creditors  must  show  that  they 
have  exhausted  le^  remedies  before  coming 
into  a  court  of  equity,  insist  that  the  bill  dis- 
closed a  case  in  equi^  on  two  grounds:  first, 
tbat  npon  the  hholvencT  of  a  corporation  its 
properties  become  a  trust  fund  for  tbe  benefit 
of  Its  creditors,  which  can  be  seized  and  dis- 
posed of  by  a  receiver,  and  in  equitable  pro- 
txedings;  and,  second,  that  tbe  vast  interests 
aod  properties  of  this  corporation,  witb  their 
threateiwd  disintegration  through' several  at- 
tachment raili^  Jnmfled  the  interference  of  a 
court  of  eqoi^  to  prcseria;  for  tbe  beneflt  of 
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creditors,  tbat  large  value  which  resulted  from 
the  unity  of  the  properties.  In  support  of 
these  propositions  counsel  cite,  as  especislly 
applicable,  Terrj/  r.  Anderton,  95  U.  S.  628 
8651;  Union  Truat  Co.  v.  Ittinoit  M.  R. 
Co.  117  U.  B.  484  [SB:  968];  Bage  t.  Mmpfaa 
ttL.  R.  Co.  126  V.  S.  861 181:  mV,  XOlen  r. 
M.  M.  Iron  Worka,  181  U.  8.  853  178]; 
Barbour  y. National  Bxehar^e  Baak,4&  Ohio  St. 
183  [10  West.  Rep.  453];  ftouoe  v.  Merehanta 
Nat.  Bank.  46  Ohio  St.  498  [5  L.  R.  A.  8781. 

But  were  it  conceded  that  the  Mil  was  ae- 
fectlve;  tbat  a  demurrer  must  have  been  sus- 
tained; and  tbat  tbe  appellant.  If  it  bad  ao 
cbosen  to  act  in  the  first  instance,  could  have 
defended  ils  imsseasion,  and  defeated  the  action, 
— still  the  decree  of  the  circuit  court  must  be 
sustained.  Whatever  rights  of  objection  and 
defense  tbe  appellaot  had,  it  lost  by  Inaction 
and  aaiulescence.  Obviously  the  procectUnga 
had  were  with  Its  consent.  Immediately  on 
hling  the  bill  It  entered  its  appearance;  and  the 
same  day  a  receiver  was  appointed,  without 
objection  on  its  part.  It  suffered  tbe  bills  to 
he  taken  pro  am/etao.  It  permitted  tbe  receiver 
to  go  on  10  the  possession  of  these  properties 
for  nine  months,  transacting  larve  business, 
entering  Into  many  contracts  ana  assuming 
large  obligations,  without  any  Intimation  of  a 
lack  of  authority,  or  any  objection  to  the  pro- 
ceedings. 

Afters  laps  of  nine  months,  suddenly  its 
policy  cbangeci — it  contested  where  theretofore 
It  had  acquiesced.  And  this,  not  because  of 
any  restored  solvency  or  purpose  to  resume 
business,  but  witb  the  evident  intent  to  prevent 
the  equality  among  creditors  which  tbe  exist- 
ing equitable  procwdings  would  secure,  and  to 
give  preference  to  certain  creditors.  For 
clearly  it  was  tbe  thought  of  the  president  of 
ihe  corporation,  himself  the  owner  of  a  large 
majority  of  its  stock,  whose  management  bad 
wrought  its  financial  ruin,  that  siter  the  set- 
ting aside  of  the  equitable  proceedings  the  lien 
of  the  confessed  judgmente  woul  1  tttacb,  and 
thus  those  favored  CTMitors  would  be  preferred. 

So  the  case  stands  in  this  atUtuoe.  Tbe  cor- 
poration was  insolvent.  Its  extensive  and 
scattered  properties  bad  been  brought  into 
single  ownership,  and  so  operated  together 
tbat  lai|;e  beneflt  resulted  In  preserving  the 
unity  01  ownership  and  operation.  DiSnte- 
craiionwastbrealenedtbroughseparale  attacks, 
by  different  creditors,  on  scattered  properties. 
Ilie  preservation  of  this  unity,  with  Its  conse- 
quent value,  and  the  appropriation  of  the 
properties  for  the  beneflt  of  all  the  creditors 
equally,  were  matters  deserving  largeconrider- 
ation  in  any  proper  suit  Certain  creditors, 
acting  for  all,  initiated  proceedings  looking 
towards  this  end.  In  sucb  proceedings  the 
corporation  acquiesced.  Substantially  all  of 
the  creditors  came  into  the  proceedioga.  Afte*- 
months  bad  passed,  much  business  bad  been 
transacted  and  large  reaponsfblUtieB  assumed, 
the  corporation.f or  tbe  beneflt  of  a  few  creditors 
and  to  destroy  the  equality  between  all,  comes 
in  with  tbe  technical  objection  tbat  the  cred- 
itors initiating  the  proceedings  should  have 
taken  one  step  more  at  law  before  coming  Into 
equity.  But  tbe  maxim,  "Be  who  seeks  eqol- 
^  must  do  equitT,"  is  as  appro];ffiat«  to  the 
conduct  of  the  ddendant  as  to  that  of  tb* 
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coraplaiDflDt;  and  it  would  be  itraDge  if  a 
debtor,  to  destroy  equality  and  accomplish 
partiality,  could  igium  Its  long  acquiescence 
and  p\fM  an  unnibcftantial  teehnicality  to 
OTftrtbrow  protracted,  exienaire  aud  costly 
proceedings  carried  on  in  reliance  upon  its  ooo- 
sent.  Surely  do  suchlmperfectioD  attends  the 
adminiBlratioo  of  a  court  of  equity.  Good 
faith  and  early  assertion  of  rights  are  as  es- 
aentini  on  the  part  of  the  defendant  as  of  the 
compIainaQt  This  matter  has  recently  been 
before  Ibis  court,  in  Beynet  v.  Dumont,  130 
[636]  n.  8.  854, 895  [32:  984, 9^,  and  was  carefully 
considered,  and  the  rule,  with  its  limitatiODs. 
thus  slated:  "The  rule  as  stated  In  1  Daniell's 
Chancery  Practice,  666  (4th  Am.  ed.),  is  that, 
if  the  objection  of  want  of  jurisdiction  In 
equity  is  not  taken  tn  pro^  lime,  namely, 
before  the  defendant  enters  into  bis  defense  at 
large,  the  court,  having  the  general  jurisdictioD, 
will  exerdae  it;  and  In  a  note  on  page  SSO, 
many  cases  are  cited  to  establish  that  'if  a  defend- 
ant in  a  suit  in  equity  answers  and  submits  to 
the  jurisdiction  of  the  court,  it  is  too  late  for 
bim  to  object  that  the  pklntifl  baa  a  plain  and 
adequate  remedy  at  law.  This  objection  should 
be  taken  at  the  earliest  opportunity.  The 
above  rule  must  be  taken  with  the  qualification 
that  it  is  competent  for  the  court  to  grant  the 
relief  sought,  and  that  it  has  jurisdiction  of 
the  subject  matter.'  ...  It  was  beld  in  Leung 
T.  OoekM.  90  U.  B.  28  Wall.  486  [28:  70}.  that 
If  tbe  court,  upon  looking  at  the  proofs,  found 
none  at  all  of  tbe  matters  which  would  make 
a  proper  case  for  equity,  it  would  be  tbe  duty 
of  the  court  to  recognize  tbe  fact  and  give  ft 
eilect,  though  not  raised  by  the  pleadings  nor 
suggested  by  counsel.  To  the  same  effect 
la  VeLH<A»  t.  Spain,  83  U.  B.  15  Wall.  211 
[21:  48].  The  doctrine  of  these  and  similar 
cases  is,  that  tbe  court,  for  its  own  protection, 
may  prevent  matters  purely  cognizable  at  law 
from  being  drawn  into  cbancery  at  tbe  pleas- 
ureof  thepartiesiolerested;  but  it  by  no  means 
follows,  where  tbe  subject  matter  oeloogs  to 
the  class  over  which  acourtof  equity  bas  furis- 
dicUon,  and  the  objection  that  the  oomplaio* 
ant  has  an  adequate  remedy  at  law  ia  not  made 
until  tbe  hearing  in  the  appeUale  tribunal,  tbat 
tbe  latter  can  exercise  no  discretion  in  the  dis- 
position of  such  objection.  Under  tbe  circum- 
stances ol  this  case,  it  comes  altogether  too  late, 
even  though.  If  taken  in  limine.  It  mi^bt  bave 
been  worthy  of  attention."  See  also  KUhourn 
T.  Sundtrland,  180  0.  S.  606  [82:  10061;  Vni<m 
Trutt  Co.  V.  lUinoiB  M.  R.  Co.  117  UT  a  484, 
468  [28:  963,  9761. 

Further  comment  is  uoDeceaaary.  The  rul- 
ing^  the  Circuit  Court  vm  eerrtet.tuid  itt 
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THE  HOME  INSURANCE  COMPANY  OF 
NEW  YORK,  PUT.  in  Err., 
0. 

THE  PEOPLE  OF  THE  BTATE  OF  NEW 
YORK. 

(Bee  S.  C  Beporter's  ed.  dM-flOT.) 

U.  8.  bonds  not  taxable — tax  on  corporate  fran- 
eMaelauifut— privilege  ofbeinga  eorporaUon — 
t^iJaiive  pmer—mode  affixing  amount 
tax—limitaiion  of  taxiM  power— axp^iioai 
—14th  Amendment  to  u.  8.  Chntti^tion,  <f- 
feetof, 

1.  The  IwDds  or  obllrstionB  of  the  TTnlted  States 
for  tbe  payment  of  money  cannot  be  the  subject 
of  tazatloD  by  a  Bute;  this  Inhibition  upon  tbe 
Btatea  cannot  tie  evaded  by  any  obange  In  tba 
mode  or  form  of  ttw  taxation,  provided  the  same 
reeftlt  Is  effected. 

2.  Where  a  state  statute  Imposes  a  tax  upon  the 
"oorporate  franeblae  or  bualneas"  of  a  company, 
and  retereooe  is  only  made  to  Its  capital  Btook  and 
divtdenda  tor  tlie  purposa  of  determining  the 
amount  of  the  tax  to  be  exacted  each  year,  this  Is 
not  a  tax  on  tbe  capital  stock  or  property  of  the 
company,  but  upon  Its  corporate  fnmohiae,  and 
Is  not  therefore  autijeot  to  theobJeotloathatltlB 
a  tax  <m  United  States  seourltlfla,  atthouf  h  a  por- 
tloD  of  Ik '  capital  stock  la  invested  m  aucb  seourl- 
ties. 

5.  By  the  (Mm  *^>on)orate  franctitoe  or  bosiness,^ 
as  here  used,  la  meant  the  tifht  or  ^vllegeof 
being  a  corporation,  that  la,  of  Mag  businesB  In 
a  corporate  oapaoity. 

4.  Tbe  graotins  of  such  right  or  privilege  rests  en- 
tirely In  the  dlsoretioD  of  tbe  State,  and,  when 
granted  may  be  aoo(»npaoled  wltii  such  condl* 
UooB  as  Its  Legislature  may  judge  most  beflttmg 
to  Its  Interests  and  policy. 

5  The  validity  of  tbe  tax  can  in  no  way  be  de> 
pendent  upon  tbe  mode  which  tbe  State  may  deem 
flt  to  adopt  In  fixing  the  amount  for  any  year 
which  It  will  exaot  for  the  tranehlse.  Ra  action 
tn  this  matter  is  not  tbesubjeotof  Judicial  Inqabry 
m  a  federal  trlbuoaL 

6.  The  ta::atlon  of  a  oorporate  tranohlse  baa  no 
limitation  butthedlsoretKn  of  tbe  taxing  power, 
and  tta  value  Is  not  measured  lite  that  of  prop- 
erty, but  may  be  fixed  at  any  sum  that  tbe  legis- 
lature may  choose. 

7.  Suoh  tax  cannot  be  affected  In  any  way  by  tlie 
obaracter  of  the  propeitir  In  wUoh  Its  capital 
stock  is  Invested. 

6  Hie  objection  is  not  tenable  that  the  atatute.  In 
Imposing  euob  tax.  ooufllois  wfth  the  last  clause 
of  tbe  flistaeotlon  of  tbe  Fourteenth  Amendment 
of  the  Oonstttntlon  of  tbe  United  Btetes,  dedaF- 
log  tbat  no  State  shall  deprive  any  person  wlthba 
ita  JurtodlcUoo  of  tbe  equal  proteotlOD  of  thb 
laws,  although  oorporatlons  are  peraona  within 
tbe  meaning  of  this  AmendmenL 

g.  Tbe  Amendmntt  doea  notpreveatllie  eiassW- 
eatlon  of  property  ftv  taxation,  subjecting  one 
Und  of  property  to  one  rate  of  taxation,  and  an- 
other kind  of  property  to  a  different  rate,  nor 
dMlngul^Dg  between  franchises,  licensee  and 
privileges,  and  vWble  and  tangible  pnver^,  and 
between  real  and  personal  propscty. 

[No.  I.] 

Jb^irgued  JTonA  18, 19,  1890.   HwAM  AprU 

7, 1890. 


Nom— IFAm  on  fftfimetftm  to  rsitmto  the  eo(> 
Isetlonttf  a  toe  wa&s  granted  SeenotstoOowsv. 
Chicago,  MkOBi. 
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Oct.  Tkrk, 


IN  ERROR  to  the  Supreme  Court  of  the  Bute 
of  New  York  to  review  a  judgmeoi  in  favor 
of  the  State  araloBt  the  Home  Iiuarance  Com- 
pany of  New  York  for  the  paymeul  of  » tax. 

A^rmdd. 

Tbis  cause  was  argued  Id  this  court  at  the 
October  Term,  1886.  The  Judgment  was  af- 
firmed by  a  divided  court.  119  V.B.  189  (30: 
850).  Thereafter  a  rebeariDg  was  granted  and 
the  cause  restored  to  the  docket  12817.6.680 
()W:  im). 

[5fisi  Statement  by  Mr.  Justice  Field: 
|o»oj  (pjjg  plaioiiffl  in  error.  The  Home  Inaurance 
Company  of  New  York,  is  a  corporation  created 
under  the  laws  of  that  Btate.  Its  capital 
slock  during  the  year  18Ul  was  three  millions 
of  dollars,  divideii  into  Ihirtv  thousaod  shares 
of  the  par  value  of  one  hundred  dollars  each, 
all  fullV  paid.  Id  the  months  of  January  and 
July  or  that  year  a  dividend  of  $160,000  was 
declured  by  the  Company,  making  together  ten 
percent  upon  the  par  value  of  its  capital  stock. 
A  portioDOf  that  cwital  stock  was  invested  in 
honds  of  the  United  States,  amounting,  when 
the  dividend  was  declared  in  July,  1»1,  and 
also  OD  the  first  of  November  of  that  year,  to 
$1,940,000. 

By  an  Act  of  the  Legislature  of  New  York 
passed  May  36.  1881  (chap.  861),  amending  a 
previons  Act  providing  for  the  tuzaiion  of  cer- 
tain corporations,  lomt-stock  companies  and 
associations,  it  was  aeclared  that  every  corpora- 
tion, joint-stock  company  or  association,  then 
or  I  hereafter  locorporaled  under  any  law  of  the 
Slnte,  or  nf  any  other  State  or  country,  and 
doing  business  in  the  State,  with  certain  desig- 
nated exceptions  not  material  in  this  case, 
should  be  subject  to  a  tax  upon  "  its  corporate 
franchise  or  businpss,"  to  be  oompulcd  as  fol- 
lows:— if  its  dividend  or  dividends  made  or 
declared  daring  the  year  ending  the  first  day 
of  November  amount  to  six  per  cent  or  more 
upon  the  par  value  of  its  capital  stock,  then 
the  tax  to  be  at  the  rate  of  one  quarter  mill 
upon  the  capital  stock  for  each  one  per  cent  of 
the  dividends.  A  less  rate  is  provided  where 
there  is  no  dividend,  or  a  dividend  less  than 
six  per  cent,  and  also  where  the  corporation, 
company  or  association  has  more  than  one 
kind  of  capital  stock — as,  for  iostfince,  common 
and  preferred  stock — and  upon  one  of  them 
there  is  a  dividend  amounting  to  six  or  more 

Ser  cent,  and  upon  the  other  there  is  no  divt- 
end  or  a  dividend  of  less  than  six  per  cent. 
The  purpose  of  the  Act  Is  to  fix  th;  amount  of 
the  tax  each  year  upon  the  franchise  or  busi- 
ness of  the  corporation  by  the  extent  of  divi- 
dends upon  its  capital  stock,  or,  where  there 
are  no  divuleuds,  acconling  to  the  actual  value 
5961  capital  Btock  during  the  year.    We  are 

'  ooncemed  In  this  case,  however,  only  with  the 
lax  where  the  amount  is  computed  by  the  ex- 
tent of  the  dividends. 

The  tax  payable  by  the  Home  Insumiice 
Company,  estimated  according  to  its  dividends, 
under  the  above  law  of  the  State,  aggregated 
|7,5U0.  The  Company  resisted  its  oayment, 
assuming  that  the  tax  was  in  fact  levied  upon 
the  capital  stock  of  the  Company,  and  con- 
tending that  there  abould  be  deducted  from  it 
a  sum  bearing  the  same  ratio  thereto  thai  the 
amount  invaited  In  bcMids  of  the  United  Slates ; 
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bears  to  its  capital  stock,  and  that  the  law  in- 
quiring a  tax  without  such  reduction  is  udcoih 
stituiional  and  void.  An  agreed  case  was  ac- 
cordingly made  up  embodyicg  a  statement  of 
the  facts,  between  the  Company  and  the  %t- 
tomey-General  of  New  York  representing  the 
Stale,  and  submitted  to  the  Supreme  Court  of 
the  State.  That  court  gave  Judgment  in  favor 
of  the  Stale  aninst  the  Company,  which,  on 
appeal  to  the  Court  of  Appeals  of  the  State, 
was  afSrmed.  92  N.  Y.  828.  The  Judgment 
of  the  latter  court  having  been  remitted  to  the 
supreme  court  and  entered  there,  the  case  is 
brought  to  this  court  for  review  on  writ  of 
error. 

Me»m.  B.  H.  Briatow  and  2>a9id  Wiieoa, 
for  plaintiff  In  error: 

No  tax  can  be  imposed  upon  that  part  of  de- 
fendant's capital  invested  In  United  States 
bonds.  A  State  cannot  burden  the  operatlooa 
of  the  national  government  by  taxing  its  bonds 
without  its  consent. 

MeOuUoeh  r.  Maryland.  17  U.  S.  4  Wheat 
816, 486  f4:  67%  685);  Weiton  t.  Ohark»Um,  27 
U.  6.  2  Pet  449  (7:  481);  Banks  v.  Ma^,  74 
U.  6.  7  Wall.  16  (19:  57);  F^epte  v.  Oomr$. 
Taxa.  90  N.  Y.  68. 

A  tax  upon  the  capital  of  a  corporation  is  a 
tax  upon  the  pioperty  in  which  the  capital  is 
invested.  No  part  of  the  capital  invested  in 
United  States  honds,  therefore,  is  taxable. 

Bank  of  Commeree  v.  Nea  York,  67  U.  8.  S 
Black,  620  (17:  451);  Bank  Tax  Oaae,  69  U.  & 
3  Wall  200  (17:  793). 

Whether  or  not  this  is  a  tax  upon  capital  is  to 
be  determined,  not  by  tbe  form  of  the  Statute 
but  by  its  effect.  When  the  Statute  was  first 
enacted  the  Legislature  merely  imposed  the  tax. 
The  following  year  it  inserted  the  deflniiion 
thereof  "as  a  tax  upon  corporate  franchise  or 
business."  But  if  the  tax  is,  in  its  nature  and 
effect,  a  tax  upon  capital.  It  Is  none  the  leas  so 
because  of  this  amendment  declaring  It  to  be  a 
tax  upon  franchise  or  business. 

In  Brown  v.  Maryland,  25  U.  S.  18  Wheat. 
419  (6:  678),  a  State  Statute  required  all  im- 
porters of  foreign  goods  to  take  out  a  UcenM 
and  pay  a  fee.  The  court  he'd  that  this  was  a 
regulation  of  commerce. 

The  some  thing  was  ruled  in  Ward  t.  Mary' 
land,  79  U.  S.  12  Wall.  418  (20: 449);  Welton  v. 
State,  91 U.  8.  875  (28:847);  Webber  v.  Viminia, 
108  U.  B.  844  <86:  565);  WaUing  v.  Michigan, 
116  IT.  S.  446(29:  681):£eAwpT.  JToMfo.  m  U. 
S.  640  (38:  811);  Smith  v.  Turner.  48  U.  8.  7 
How.  283(13:  702);  Henderwn  v.  Mayor,  92  U. 
S.  259  (28:  548);  Gooky.  Penn.  97  U.  B.  566(84: 
1015),  and  Parkerrimrg  A  0.  R.  Traiap.  Cb.T. 
Paikeriburg.  107  U.  B.  691  (87:  684). 

The  intent  of  the  law  is  not  material. 

Almy  V.  California.  65  U.  S.  34  How.  16t 
(16:  644):  Bank  Tax  Gate,  69  D.  a  3  Wall.  800 
(17:  793);  Cvmminga  v.  Miatouri,  71  U.  8.  4 
Wall.  277.  325  (18:  856,  868):  GrandaU  v.  Ne- 
eada,  73  U.  8.  6  Wall.  35(18:  74o);  State  Freight 
Tax,  82  n.  8.  15  Wall.  232  (21: 146);  Inman 
Co.  V.  Tinker,  94  U.  S.  288  (24:  118);  Hannibal 
R.  Co.  V.  Uvten,  95  U.  8.  465(24:  527):  WeHer% 
V.  7W.  Co.  V.  Texn;  105  U.  8.  460  (26:  1067); 
Moran  v.  Ne\o  OrUana.  112  U.  8.  69  (28:  658); 
Kentucky  Railroad  Tax  Cutet,  115  U.  S.  331, 
887  (89: 414,  419);  Piekard  v.  PuUman  Co.  117 
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U.  S.  84  (29:  78S);  RMini  v.  Shelby  Taxing 
D%$t.  120  U.  8.  489,  4B6  (HO:  694.  697);  Fargo 
T.  Michigan,  121  U.  S.  230.  244  (30:  888,  894); 
Bowman  v.  Chicago  A  N.  W.  R.  Co.  125  U.  S. 
466  (81:  700);  Pullman  Southern  Car  Go.  t. 
ITolan,  22  F«d.  Rep.  276,  281;  Pnple  v.  Allen, 
42  N.Y.  404.  413;  Se  DeannilU  Cenuterg  Ai»o. 
M  N.  Y.  569:  Se  Jaeoba,  98  N.  T.  98. 

The  declaration  by  the  Legislature  that  this 
is  t  tax  on  francbtae  or  busloess  is  not  conlrol- 
liDg.  Tbe  Dame  of  this  imposition  ia  immate- 
rial: It  is  the  substance  we  ue  to  cmsider. 

Inman  Co.  V.  Tinker.  94 17.  S.  238  (24: 118). 

Tbe  franchises  of  acorporatlon  may  be  taxed 
by  ir''|x>siDg  aflzed  sum,  oragraduaied  contri- 
butiou  proportioned  either  to  the  value  of  the 
privileges  granted,  or  to  tbe  extent  of  tbeir  ez- 
ercise,  or  to  tbe  resolts  of  such  exercise. 

State  Tax  on  Batitoay  GroM  Beedptt,  89  IT. 
8.  IS  Wall.  284  (21: 104);  ZMaumre  BaUroad 
Tea,  85  U.  S.  18  Wall  306,  281  (21:  888,  896). 

These  provisions  of  tbe  Act  do  not  impose  a 
fixed  sum.  Nor  do  tbeyimposea  contributioc 
proportioned  to  tbe  extent  of  tbe  exercise  of 
the  franchise  to  Ibe  amount  of  business  done. 

The  francfaise  is  the  right  to  use  the  tangible 
property  in  a  special  manner  for  purposes 
of  gain. 

State  Bailuajf  Tax  Oate$,  92  U.  B.  S7S  (28: 
«6S). 

It  is  itself  a  part  of  the  property  of  the  cor- 
poration, but  quite  distinct  and  separate  from 
lis  tangible  property. 

Gordon  v.  App.  Tax  Court,  44  U.  8.  8  How. 
t88,  150  (11:  529,  535);  Wilmington  R.  Go.  v. 
Beid,  80  U.  S.  18  Wall.  264,  265  (SO:  568). 

It  is  a  thing  capable  of  appraisal  and  ascer- 
tainable by  evidence,  and  is  frequently  made 
the  subject  of  taxation  by  the  soverei^^  power. 
It  is  a  nght  separate  and  distinct  from  the  capi- 
tal and  moneyed  assets  of  a  corporation,  and  as 
to  the  value  of  which  they  furnish  noevidence. 

Gonaughty  v.  Saratoga  Bank,  92  N.  Y.  401; 
Veazie  Bank  v.  Fenno,  75  U.  8.  8  Wall.  533, 
547  (19:  482,  487):  Monroe  Savinga  Bank  v. 
Boeheater,  87  N.  Y.  865.  867:  Porter  v.  Rock- 
fordR.  Co.  76  Dl.  661,  578. 

Ite  value  is  determined  by  subtracting  from 
tne  total  actual  value  of  tbe  capital  stock  tbe 
total  value  of  all  items  of  property  other  than 
tbe  franchise.  The  remainder  is  the  value  of 
the  franchise— the  value  of  tbe  right  to  use  the 
tangible  property  in  a  special  manner  for  tbe 
purposes  of  gain. 

Stale  Bailway  Tax  Caaea,  92  U.  S.  S75,  602- 
607  (28:  063,  6iS9,  671);  Spring  VaUeg  Work* 
T.  SelotUer,  62  Ual.  69.  117;  Burka  v.  Badlam. 
57  Cal.  694:  San  JoaS  Co.  v.  January,  tft  Cal. 
614. 

Here  neither  tbe  value  of  this  part  of  the 

firoperty  of  tbe  corporation  nor  the  results  of 
Is  use  are  in  any  way  ascertained. 

The  tax  is  a  percentage  upon  that  part  of  de- 
fendant's income  which  It  has  distributed  in 
dividends.  This  is  a  tax  upon  the  property 
from  which  the  income  arises. 

Bank  of  Kentucky^.  Cam.  9  Bush,  40;  Opin- 
ion  of  the  Juatieea,  58  N.  H.  684;  People  v. 
Comra.  of  Taxea,  90  N.  Y.  68;  Weaton  v. 
CharUHon,  27  U.  8.  2  Pet.  472,  475,  478  (7: 
469,  490.  481);  Phitadd^ia  Co.  T.  Pinnayt- 
mnia.  123  D.  8.  826  (80:  1200). 
As  thli  tu  indudM  property  not  tazriile^  It 
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cannot  be  sostained  m  a  tax  in  tbe  fran- 
chise. 

Santa  Clara  County  v.  Southern  Pae.  B.  Co. 
118  a.  8.  394  (30:  11^;  California  v.  Central 
Pae.  B.  Co.  127  U.  t*.  1  (82:  150). 

The  cases  relied  upon  by  tbe  Htate,  to  wit: 
Society  for  Savinga  v.  (Mie,  73  U.  8.  6  WalL 
594  (18:  897);  Provident  Intt.  v.  Maia.  73  U. 
8.  e  Wall.  611  (18:  907),  and  Hamilton  Co.  v. 
Maaa.  73  U.  8.  6  WalL  M2  (18: 904),— have  no 
present  application. 

Tb^  are  controlled  by  Philade^ia  <f 
Southern  SteamMip  Oo.  T.  Pmnaylvania,  182 
V.  8.  326  (30:  120(^. 

In  that  ca^e,  a  &tate  statute  imposed  a  tax 
upon  tbe  gross  receipts  of  a  steamsliip  company 
of  the  8tate,  which  were  derived  from  the 
transportation  of  persons  and  property  by  sea 
between  different  States  and  to  and  from  for- 
eigo  coantries.  It  was  held  Uut  the  tax  waa 
imposed  not  upon  the  franchise  but  upon  the 
commerce  itself  from  which  the  receipts  aroaek 
and  was  therefore  unconstitutional. 

Fhrgo  v.  Mieh.  121  U.  S.  230  (80:  888);  Le- 
hup  V.  Port  of  MoUle,  127  U.  8.  640  (83:  811). 

Where  a  tax  is  upon  tbe  property  id  which 
the  capital  is  invested,  corporations  upon  which 
it  is  imposed  are  entitled  todeduct  tbelr  United 
States  bonds  from  tbe  amount  of  the  assess- 
ment. 

Bank  of  Commerce  v.  N.  T.  67  U.  8.  2  Black, 
630  (17:  451);  Bank  Tax  Caee.  69  U.  8.  2  Wall. 
200  (17:  798). 

In  matters  of  taxation,  it  is  a  sacred  duty  to 
impose  tbe  burdens  equally. 

PeopU  v.  Comra.  of  Taxea,!^  N.  Y.  64,  71. 

Equality  of  taxation  is  a  fundamental  prin- 
ciple of  our  government,  which  no  Legislature, 
in  tbe  absence  of  the  most  explicit  provisions, 
will  be  presumed  to  have  Intended  to  violate. 

Pioi^  V.  Supra.  20  Barb.  81,  88,  affirmed  16 
N.  Y.  424. 

Tbe  tax  is  a  percentage  upon  the  capital— up> 
on  tbe  dividends  which  It  has  earned.  The 
rate  of  tax  increasea  or  tUminlshes  with  tbe 

rate  of  dividend. 

Oswego  Starch  Fcictory  r.  DoUoway,  21  N. 
Y.  449:  Om.  v.  Oevdand,  P.  A  A.  R.  Oo.  29 
Pa.  870;  Ldiigh  Crane  Irm  Oo,  Com.  55  Pa. 
448;  PtopU  V.  Fergvaon,  88  N.  Y.  89. 

Tbe  provisions  of  this  Act  were  copied  liter- 
ally from  a  Statute  of  Pennsylvania  (Laws  of 
1879,  p.  114,  sec.  4),  and  lutve  long  existed 
there  In  tbe  same  substantial  form. 

Laws  of  1844.  p.  498,  sec.  83;  Laws  of  1859, 
p.  BS8:  Lawf  of  1868,  p.  109,  sec.  4. 

It  is  well  settled  there  that  they  impose  a  tax 
upon  tbe  property  of  the  corporation  (Weat- 
cheater  Oo.  v.  Cheater  Oo.  80  Pa.  232;  Laeka- 
tennna  Iron  <£  Coal  Oo.  v.  Luzerne  Co.  42  Pa. 
424,  430;  Phcenix  Iron  Co.  v.  Com.  69  Pa.  104; 
Com.  V.  PittAurg,  FoH  Wayne  4t  0.  B.  Oo.  74 
Pa.  88:  Catawiaaa  Oo'a  Am.  78  Pa.  69;  Coatea- 
viUe  Qtia  Co.  v.  Ghe-ter  97  Pa.  476.  481); 
and  that  tbe  dividend  of  profit  earned  .by  the 
stork  is  but  a  means  of  asceriuioing  iU  value. 

Lehigh  Co.  v.  Com.  65  Fa.  448.  461;  Com.  v. 
Standard  OU  Oo.  101  Pa.  119. 

The  Pennsylvania  Statute  waa  before  this 
court  in  Gloueeater  Ferry  Co.  v.  Pennaylvania, 
114  n.  8.  196  (29:  l^iS),  and  was  thea  r^arded 
as  Imposing  a  (ax  upon  the  caidtal  ot  cotpan- 
tions  affected. 
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Bank  ^  Ccmmerm  t.  Jfine  TimL  67  U.  8.  8 
Black.  630  (17:  451);  Bank  Tax  Cam.  69  U.  8. 
8  Wall.  200  (17:  798). 

Any  qucstloD  in  ibe  prcmlsca  ii  finally  dla- 
posed  of  by  Philaddpiiia  Co.  t.  Penn.  128  U. 
B.  t!26  (30:  1800). 

If,  bowever,  defendaDt  be  taxable  uptMi  Uie 
bads  of  lu  eotire  capital.  Including  Ibe  bonds, 
the  tax  la  repugnant  to  the  Fourteenth  A.mend- 
ment  to  Ibc  Constitution  of  the  United  Bute*. 

The  defendant  is  a  person  within  the  mean- 
ing of  this  provision. 

Santa  Clara  County  r.  Smithern  Pae.  B.  Co. 
liSU.  S.  804(80: 118);  Ptmbina  Co.  v.  Penntyt- 
mnia,  185  U.  &  181,  180  (81:  6S0.  055);  Jft*- 
touH  Pae.  B.  Co.  t.  MadBey.  187  U.  8.  806  (88: 
107), 

Inequalt^  of  tiixatloD  ii  a  denial  of  equal 

protection. 

Strauder  t.  Wett  Va.  100  U.  8.  808  (25: 
664):  C-ilifomia  v.  Central  Pac.  B.  Co.  127  U. 
S.  1  (32:  150):  San  Mateo  County  t.  Southern 
Pae.  B.O>.h  Bawy.  888,  18  Fed.  Rep.  722; 
Exchange  Bink  t.  Binet,  8  Ohio  St.  1 ;  People 
T.  Weaver.  100  U.  8.  639  (25:  706);  Suprt.  v. 
Stanley,  105  U.  S.  805  (28;  1044);  EcaMmOe 
Bank  V.  BntUm,  106  U.  8.  882  (26:  1053). 

The  Legislatare  has  power  to  classify  corpo- 
rations for  purposes  of  taxation. 

StaU  BaHvay  Tax  Caaet,  98  U.  8.  575  (83: 
6681. 

But  there  can  be  no  closslflcatlon  by  arbltrH- 
ry  rules  among  those  en^ged  in  the  same 
misiness,  in  the  same  locahty. 

Kentucky  Railroad  Tax  Caiet,  115  U.  8.  887 
(29.-.  419);  Miaaouri  t.  Leuit,  101  U.  a  22,  81 
(86:  969.  092);  Gilman  t.  S/iOoygan,  67  U.  8. 
8  Black,  610(17:  806):  AOany  City  Ifat.  Bank 
T.  Maker.  9  Fed.  Rep.  884;  Dundee  M.  T.  7n- 
eaitment  Co.  v.  School  Diet.  No.  1, 19  Fed.  Rep. 
869;  StuaH  t.  Palmer,  74  T.  188;  State  v. 
TovmAxp,  86  N.  J.  L.  66,  70;  Lexington  v. 
Mc(>ttiUan,  9  Dana,  618;  Howell  t.  BriaM,  8 
Bush,  403,  498;  Atty  Oen.  t.  Winnebago  Co.  11 
Wis.  86. 48;  Sew  OrteaMr.  Bme  Siut.  Int.  Co. 
88  La.  Ann.  449;  BeM  Fbng,  8  Sawr.  144, 145; 
Ah  Koto  T.  Nunan,  5  Sawv.  662;  Be  Pitrrott, 
6  Bawy.  849;  LouiniUe  AN.  B.  Co.  v.  Tennee- 
SH  Railroad  Commieeion,  19  Fed.  Rep.  670. 

Upon  principle  the  rule  in  regard  to  uni- 
formity of  taxation  upon  franchises  must  he 
the  same  as  in  legard  to  taxes  upon  any  other 
iwoperty. 

San  Hateo  County  t.  Southern  Pac  A  Cb.  8 
Bawy.  866;  Portland  Bank  v.  Apthorp,  13 
Mass.  252,  256;  Com.  t.  PeopU'e  Savinge  Bank, 
5  Allen,  428,  481:  Oliver  Washington  Hitle. 
11  Allen,  268;  ^^ate  t.  MerehanU  Ins.  Co.  13 
La.  Aon.  803;  Parieh  of  Orleans  v.  Cochran,  20 
La.  Ann.  878;  Bast  8t.  Louis  t.  Welirung,  46 
Dl.  892. 

If  the  right  to  Impose  a  tax  at  all  exists.  It  is 
a  right  which  In  its  nature  acknowledges  no 
Umfts. 

BankofOmmerce^.  N.  T.  67n.  B.8Black. 
480.  684(15:451,  465). 

The  power  to  lax  InTolves  the  power  to  de- 
stroy. 

aa^ernia  t.  OtiUrai  Fm.B.O».  197  U.  3. 
1,  41  (88:  160, 163). 

The  Slates  have  no  power,  by  taxation  or 
otherwise,  lo  retard.  Impede,  buiaen  at  In  any 
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manner  control  the  operadons  of  tho  natUnal 

government. 

MeOuOoeh  v.  Maryland,  17  U.  &  4  Wheat 
816. 486  (4:  579. 609);  Lane  Co.  t.  Oregon^  74  U. 
8.  7  Wall.  71,  77  (19: 101.  104). 

Mr.  Charl«s  F.  Ta-bor,  Attj/  Gen.  of 
New  York,  for  defendants  in  error: 

The  tax  Imposed  upon  the  pkUntiff  Id  error 
was  a  tax  upon  its  franchises,  and  not  upon  Its 
propor^  or  capital  stock. 

Laws  of  1880, 1881. 

Franchises  are  special  privileges  conferred 
by  government  upon  individuals. 

Bink  <^  Augusta  v.  Bark,  88  U.  8. 18  Pet. 
696(10:1^1). 

The  State  may  impose  taxes  upon  the  oorpoc^ 
UoD  as  an  entity  existing  under  its  laws. 

Delaware  BaUroad  2\»  Cam,  86  U.  8.  18 
Wall  206(21:866). 

The  privileges  and  (rancbises  of  a  private 
corporation  may  be  taxed  by  a  State  lor  the 
suOTwrt  of  the  state  government 

Society  for  Savingt  v.  Gnfc,  78  U.  8.  6  WalL 
694  (16: 897):  State  Railway  Tax  Cases,  93  tT.  S. 
676  (38:  663);  State  Tax  on  Railroad  Orom  Re- 
ceipts. 83  U.  8.  15  WalL  384  (21: 164). 

This  tax,  being  upon  the  franchise  of  the 

f)lBintifl,  was  lawful,  and  it  matters  not  bow 
is  capital  stock  or  property  may  be  invested, 
whether  In  United  States  securitiea  or  other- 
wise. 

People  V.  Oomre.  71  U.  S.  4  Wall.  244(18: 844); 
Louisville  First  Nat.  Bank  t.  Com.  76  U.  S.  » 
Wall  368  (19:  701);  Van  Allen  v.  Aisessort,  70 
U.  B.  8  WalL  673  (18:  229);  Webber  v.  Virginia, 
108  U.  S.  860  (86:  567);  Society  for  Savings  r. 
CoiU,  78  U.  S.  6  Wall.  694  (18:  ^7);  Prondent 
Inet.  V.  Maaa,  78  U.  8.  6  Wall.  613  (18:  9im; 
Hamilton  Mfg.  Co,  t.  ifais.  78  U.  8.  6  WalL 
682  (16:  904);  MereantiU  Nat.  Bank  v.  Mayor, 
121  U.  8.  168  (80:  908);  Bank  Tax  Case,  69  U. 
B.  2  Wall.  209  (17: 796);  Philadelphia  G.  Ins. 
Co.  V.  Com.  93  Pa.  58. 

The  tax  in  question  being  upon  the  franchise* 
of  the  plaintiff  in  error,  toe  first  section  of  the 
Fourteenth  Amendment  to  tbe  United  State* 
Constitution  has  no  application. 

State  Railway  Tax  Cases,  92  U.  S.  576,  611 
(23:  668,  673);  Kentucky  Railroad  Tax  Caeeo, 
115  U.  8.  831  (39:  414);  Com.  v.  Delaware  Di9. 
Canal  Co,  188  Pa.  694;  San  Mateo  County  t. 
SouthemPao.  R.  Co.  ISFed.  Rep.  787. 

The  cotirt  has  In  many  cases  indicated  th(s 
restrictions,  limltatioDa  and  qualiflcatloos 
which  are  to  be  applied  to  the  words:  "  Nor 
shall  any  Slate  deny  to  any  person  within  lu 
jurisdiction  the  equal  protection  of  the  laws,"— 
showing  clearly  that  they  cannot  be  given  tbe 
broad  construction  sought  fOT  them. 

Sirttandv.  Hotehkis»,mV.  S.  489^:668): 
Memphis  Oa*.  Co.  v.  ShMy  Co.  109  t.  B.  40O 
(37: 977);  Barbier  v.  OonnoUy,  118  U.  S.  32  (28: 
986);  Soon  Hing  v.  Crowley,  118  U.  8.  709  (28: 
1147):  MistouH  Foe.  R.  Co.  v.  Humes,  115  U.  8. 
538  (89:  467);  Davenport  Bank  v.  Board  ef 
Bqualieation,  188  U.  8.  88  (81:  94);  MistouH 
P.  B.  Co.  V.  Maekey,  187  U.  8.  800  (82:  108); 
Minneapolis  R  Co.  t.  BiekwUk,  188  U.  8.  88 
(83:  688);  Nat.  Bank^  Bed0ii^timT.  Bostm, 
186  U.  8.  69  (81:  603). 

Improper  motives  caiUMt  be  attributed  to  ft 
State  Legislatuzib 
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Am^  T.  WatertovmASaV.  8.  880  (88: 868). 

A  statute  must  be  laterpreted  so  as,  if  pos- 
ifble,  to  make  it  consistent  with  the  Constitu- 
tion and  Uie  paramount  law. 

Parwm  v.  Bedford,  28  U.  8.  8  Pet  488  (7: 
782);  Grenada  Co.  v.  Brogden,  112  O.  8.  261 
704):  Preuer  v.  niinait,  118  U.  8.  252,  269 

EeiS,  820);  OotUn  t.  Saundin,  85  U.  8.  18 
eat  870  (6:  202). 

Mr.  JvtUee  Flold  deliTered  tbe  opinion  of 

[B97]  the  court: 

The  contention  of  tbe  plaintiff  in  error  is 
that  the  tax  in  question  was  levied  upon  lis  cap- 
ital stock,  and  therefore  invalid  so  far  as  the 
bonds  of  the  United  Slates  constitute  a  part  of 
that  stock.  If  that  contention  were  well  found- 
ed there  would  be  no  question  as  to  tbe  invalid- 

[6981  fty  of  the  tax.  That  the  bonds  or  obligations 
of  the  United  States  for  the  payment  of  moner 
cannot  be  the  subject  of  taxation  by  a  State  u 
familiar  law  settled  by  numerous  adjudications 
of  this  court.  It  Is  a  tax  upon  the  exercise  of 
tiie  power  of  Congress  to  borrow  money;  a  tax 
which,  if  permitted,  could  be  limited  in  amount 
only  by  the  discretion  of  tbe  State,  and  might 
therefore  be  carried  to  an  extent  impairing,  if 
not  destructive  of,  the  efficiency  of  the  power, 
to  the  serious  detriment  of  tbe  general  govem- 
mvnt  As  held  In  MeOuUoeU  t,  Maryland,  17 
U.  S.  4  Wheat.  436  [4:  60S],  tbe  States  have 
no  power  by  taxation  to  Impede,  burden  or  in 
any  manner  control  the  operation  of  the  Con- 
stitution and  laws  enacted  Congress  to  carry 
Into  execution  the  powers  vested  in  tbe  ^neral 
governmeDt.  a  doctrine  which,  applied  m  We^ 
ton  v.  Gharlctton.  27  U.  S.  2  Pet.  449  [7:  481], 
annulled  a  tax  levied  by  the  authority  of  a  law 
of  South  Carolina  on  sto<^  issued  for  loans  to 
tbe  United  States. 

Nor  can  this  inhlbltim  upm  the  State*  be 
evaded  by  any  change  in  the  mode  or  form  of 
the  taxation  provided  tbe  same  result  is  effected 
—that  is,  an  impediment  is  thereby  interpc»cd 
to  the  exercise  of  a  power  of  the  United 
States.  That  which  cannot  be  accomplished 
directly  cannot  he  accomplished  indirectly. 
Through  all  such  attempts  the  court  will  look 
to  the  end  sought  to  be  reached,  and  if  that 
would  trench  upon  a  power  of  the  government, 
the  law  creating  it  will  be  set  aside  or  its  en- 
forcement  restrained.  Thus  in  Ernderton  v. 
Neui  York  City,  82  U.  S.  259,  268  [23  :  643],  a 
Statute  of  New  York  provided  that  the  master 
or  owner  of  any  vessel  brineing  pasaengers 
from  foreign  porta  into  the  Port  of  New  York 
■houM  give  a  bond  in  the  sum  of  $300  for  each 
passenger  landed,  against  his  becoming  a  pub- 
lic charge  for  four  years  theieafter,  or  pay 
within  twenty-four  hours  thereafter  $150  for 
each  passenger,  and  that.  If  neither  bond  was 
given  nor  payment  made,  a  penalty  of  $500  for 
luch  failure  would  be  incurred,  whidi  should 
be  •  lien  upon  tbe  vessel.  It  was  contended 
that  tbe  object  of  the  requirement  was  not  tax- 
ation but  protection  sgainst  pauperism,  and 
therefore  valid  as  within  the  police  power. 
Bui  the  court  said  that  In  whatever  language 

[699]  the  statute  may  be  framed  its  purpose  must  be 
determined  by  lis  reasonable  and  natural  effect, 
and  judged  by  that  criterion  the  tax  was  either 
on  the  ownera  of  the  vessel  for  the  right  of 
landing  passengera  or  upon  the  passengen 
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themselves;  and  that  therefore  the  Statute  wie 

a  regulation  of  commerce  and  Told. 

To  the  same  purport  is  the  familiar  cnsc  of 
Broan  v.  Maryland,  25  U.  8.  12  Wheat.  418 
[6:  678],  so  often  dted  In  this  court^  where  it 
was  contended  tbst  a  license  lax  required  of  an 
importer  to  sell  hia  goods  while  held  in  bulk  a» 
imported  was  a  tax  only  upon  bia  occupation. 
But  the  court  observed  that  this  was  only 
changinfT  tbe  form  without  varying  the  sub- 
stance  of  tbe  tax,  adding  tbat  "it  is  treating  a 
pmbibitlon  which  Is  general  as  if  it  were  con- 
fined to  a  particular  mode  of  doing  the  forbid- 
den thing.  All  must  perceive  that  a  tax  on  ilie 
sale  of  an  article  bnp<»ted  only  fbr  sale  is  a  tax 
on  the  article  itself.'' 

Looking  now  at  tbe  tax  In  this  case  upon  the 
plaintiff  in  error,  we  are  unable  to  perceive 
tbat  it  falls  within  tbe  doctrines  of  any  of  the 
cases  cited,  to  which  we  fully  assent,  not 
doubling  their  correctness  in  any  patllcular. 
It  is  not  a  tax  In  terms  upon  the  capital  stock 
of  the  Company,  nor  upon  any  bonds  of  tbe 
United  States  composing  a  part  of  that  stock. 
The  Statute  designates  it  a  tax  upou  tbe  "cor- 
porate franchise  or  business"  of  ue  Company, 
and  reference  is  only  made  to  Its  capital  stock 
and  dividends  for  tbe  purpose  of  determining 
the  amount  of  the  tax  to  be  exacted  each  year. 

By  the  term  "corporate  franchise  or  Inisi 
ness,"  as  here  used,  we  understand  ia  meant 
(not  referring  to  corpontions  sole,  which  are 
not  usually  created  for  commercial  business) 
the  right  or  privilege  given  by  the  State  to  two 
or  more  persons  of  being  a  corporation,  that  is, 
of  doing  business  in  a  corporate  capacity,  and 
not  tbe  privilege  or  franchise  which,  when  in- 
corporated, the  company  may  exerclae.  The 
right  or  privilege  to  be  a  corporaUon,  or  lo  do 
business  as  such  body,  la  one  generally  deemed 
of  value  to  the  corporators,  or  It  would  not  be 
sought  in  such  oumbera  as  at  present.  It  is  a 
right  or  privilege  by  which  several  individuals 
may  unite  themselves  under  a  common  name 
and  act  as  a  single  person,  with  a  succession  of 
members,  without  dissolution  or  suspension  of 
businessand  with  a  limited  iodividusi  liability. 
The  granting  of  such  right  or  privilege  rests 
entirely  in  the  discretion  of  theetalc,  and,  of 
course,  when  granted,  may  be  accompanied  with 
such  conditions  as  its  Legislature  may  judge 
most  befitting  to  its  interests  and  policy.  It 
may  require,  as  a  condition  of  the  grant  of  tbe 
franchise,  and  also  of  its  continued  exerclae, 
tbat  the  corporation  pay  a  specific  sum  to  the 
State  each  year,  or  month,  or  a  specific  portion 
of  Its  gross  receipts,  or  of  the  profits  of  its  busi- 
ness, or  a  sum  to  be  ascertained  in  any  conven- 
ient mode  which  It  may  prescribe.  The  valid- 
ity of  tbe  tax  can  in  noway  be  dependent  upon 
tbe  mode  which  the  State  may  deem  fit  to 
ado^  in  fixing  the  amount  for  any  year  which 
it  will  exact  for  the  franchise.  No  constitu- 
tional objection  lies  In  the  war  of  a  legislative 
body  prescribing  any  mode  of  measurement  to 
determine  the  amount  it  will  charge  for  the 
privileges  it  bestows.  It  may  well  seek  In  this 
way  to  increase  its  revenue  to  the  extent  to 
which  It  bas  been  cnt  off  by  exemption  of  ouier 
property  from  taxation.  As  its  revenues  to 
meet  its  expenseaare  lessened  In  one  direction, 
:  it  may  look  to  any  other  property  aa  sources  of 
I  revenue,  which  ia  not  exempted  hom  taxation. 
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lu  action  in  Ibia  matter  is  not  the  subject  of 
judicial  loQuiry  io  a  federal  tribunal.  Ab 
was  said  in  Delaware  Railroad  Tax  Vase,  85  V. 
6.  18  Wall.  206, 231  [21;  888, 896]:  "The  Stale 
nia;  impose  taxes  upon  tlie  corporatioD  as  an 
entity  ezisting  under  its  laws,  as  well  as  upon 
the  capital  stock  of  tbe  corporation  or  its  sepa- 
rate c^.rporate  property.  And  tbe  manner  in 
wbicb  its  value  shall  be  assessed  and  tbe  rate 
of  taxation,  however  arbitrary  or  capricious, 
are  mere  matters  of  legislative  discretion.  It 
la  not  for  lis  to  suggest  in  any  case  that  a  more 
equitubL-  mode  oi  assessment  or  rate  of  taxa- 
tion might  be  adopted  than  the  one  prescribed 
by  tbe  Legislature  of  the  State;  our  only  coo- 
CL'in  is  with  the  validity  of  tbe  tax;  all  eUe  lies 
beyond  the  domain  of  our  jurisdiction."  It  ia 
true,  as  said  by  this  court  in  California  v.  Pa- 
cif-e  n.  Co.,  127  U.  S.  41  [33:157],  that  the  tsx- 
•tioD  of  a  corporate  fnmrhise  has  no  limitation 
but  tlie  discretion  of  tbe  taxing  power,  and  its 
I6011  ^b1<k1b  BOt  measured  like  that  of  property, 
*■  but  may  be  fixed  at  any  sum  that  the  Legisla- 
ture may  choose;  it  may  be  arbitrarily  laid, 
without  any  valuation  put  upon  the  franchise. 
If  any  bardsfaip  or  oppression  is  created  by  the 
amount  exacted,  tbe  remedy  must  be  sought  by 
appeal  to  tbe  L^clslature  of  the  State;  it  can- 
not be  furnished  by  the  federal  tribunals. 

Tbe  tax  io  the  present  case  would  not  be  af- 
fected if  tbe  nature  of  tbe  property  in  which 
the  whole  capital  stock  is  invested  were  chanced 
and  put  into  real  property  or  bonds  of  New 
York,  or  of  other  Stales.  From  tbe  very  nat- 
ure of  ibe  lax,  being  laid  upon  a  franchise 
given  1^  tlic  State,  and  revocable  at  pleasure. 
It  cannot  be  affected  in  any  way  by  the  charac- 
ter of  tbe  property  in  which  its  capital  slock  is 
invested.  Tbe  power  of  tbe  State  over  tbe 
corporate  franchise,  and  the  conditions  upon 
which  it  shall  be  exercised,  is  as  ample  and 
plenary  in  the  one  case  as  in  tbe  other.  • 

Io  some  States  tbe  franchise  and  privileges 
of  a  ccnporation  are  declared  to  be  personal 
property.  Sucb  was  the  case  in  New  York 
with  reference  to  tbe  privileges  and  franchises 
ot  savings  banks.  They,  were  so  declared  by 
a  law  p^sed  in  18C0,  and  made  liable  to  taxa- 
tion to  an  amount  not  exceeding  the  gross  sum 
of  the  surplus  earned  and  in  tbe  po^ession  of 
tbe  banks.  Tbe  law  was  sustained  by  the 
Court  of  Appeals  of  tbe  State  in  Monroe  Sat. 
Bankr.  Boehetter.  87 N.  Y.  365.  367.  although 
the  bank  had  a  portion  of  its  property  invented 
in  United  States  bonds.  In  its  opinion  the 
court  obser^-ed  that  in  declaring  tbe  privileges 
and  franchises  of  a  bank  to  be  personal  prop- 
erty the  Legislature  adopted  no  novel  principle 
of  laxatlonj  that  the  powers  and  privileges 
which  constitute  the  franchises  of  a  corporation 
were  in  a  just  sense  property,  quite  distinct  and 
separate  from  tbe  property  wbicb,  by  tbe  use 
of  sucb  franchises,  the  corporation  might  ac- 
quire; that  they  might  be  subjected  to  taxation 
if  tbe  Legislature  saw  fit  so  to  enact;  that  such 
taxation  neiag  within  tbe  power  of  tbe  Lei^ 
lature  It  might  prescribe  a  rule  or  test  of  their 
value;  that  all  franchises  were  not  of  equal 
value,  their  value  depending,  io  some  instances, 
upon  theoature  of  the  business  authorized,  and 
[80&1  extent  to  w  bich  permission  was  given  to  mul- 
'  tiplycapitalforitsprosecutionjandlbatthetaz 
being  upon  the  franchises  and  priTUegea,  It 
lOSO 


was  unimportant  In  what  manner  the  property 
of  the  corporation  was  Invested.  And  the 
court  added:  "It  is  true  that  where  a  state 
tax  is  laid  upon  tbe  property  of  an  Individual 
or  corporation,  so  much  of  their  property  as  is 
invested  in  United  Slates  bonds  is  to  be  treated, 
for  tbe  purposes  of  assessment,  as  if  it  did  not 
exist.  But  this  rule  can  have  no  application  to 
an, assessment  upon  a  franchise,  where  a  refer* 
ence  to  the  property  is  made  only  to  ascertain 
tbe  value  of  the  thing  assessed.  And  sgain: 
"  It  must  be  regarded  as  a  sound  doctrine  that 
tbe  Stale,  in  granting  a  fiaocbiae  to  a  corpora- 
tioD,  may  limit  tbe  powers  to  be  exercised  un- 
der it  and  annex  conditions  to  its  enjoyment, 
and  make  it  contribute  to  tbe  revenues  of  tbe 
State.  If  the  grantee  accepts  the  boon  it  must 
bear  the  burden." 

This  doctrine  of  the  taxability  of  tbe  fran- 
chises of  a  corporation  without  reference  to  the 
character  of  tbe  property  in  which  its  capitnl 
stock  or  its  deposits  are  invested  is  sustained  by 
the  judgments  in  Society  for  Savinga  v.  Coite 
and  Provident  Irutitvtioa  t.  MastcAvBctta, 
which  were  before  this  court  at  the  December 
Term,  1867.  78  U.  S.  6  Wall.  5&4,611  [18:897. 
907].  In  tbefirstof thesecssesItappNiredtbata 
law  of  Connecticut  of  186S  provided  that  savlDgs 
banks  In  that  State  should  make  an  annual  re- 
turn to  tbe  controller  of  public  accounts  "of 
the  total  amounts  of  all  deposits  io  them,  re- 
spectively, on  the  first  day  of  July  in  each  suc- 
cessive year,"  and  should  pay  to  the  treasurer 
of  the  SiHtc  a  sum  equal  to  three  fourths  of  one 

Gr  cent  on  tbe  total  amount  of  deposits  in  sucb 
nksoo  tboae  days,  and  that  the  tax  should 
be  in  lieu  of  all  other  taxes  upon  the  banks  or 
Iheir  deposits.  On  the  let  day  of  July,  1^B3. 
(be  Society  for  Savings,  one  of  the  ban]^,  bad 
invested  over  |500,000  of  its  deposits  in  securi- 
ties of  tbeUnited  States,  which  were  declared  by 
Coigress  to  be  exempted  from  taxation  by  state 
authority,  whether  held  individuals,  corpo- 
rations or  associations.  (18  Stat.  SM.)  Upoo 
the  amount  of  its  deposits  thus  invested,  tbe 
society  refused  to  pay  tbe  sum  equal  to  the 
prescribed  percentage.  In  a  suit  brought  by 
the  treasurer  of  tbe  State  to  recover  tbe  tax,  the 
payment  of  which  was  thus  refused,  tbe  Su- 
preme Court  of  Connecticut  bek)  that  tbe  tax 
was  not  on  property  but  on  the  corporation  as 
such.  The  case  being  brought  here,  the  judg* 
ment  was  affirmed,  this  court  holding  that  the 
tax  was  on  tbe  franchise  of  the  corporation  and 
not  upon  its  property,  and  the  fact  that  a  part 
of  tbe  deposits  was  invested  io  securities  of  the 
United  States  did  not  exempt  tbe  society  from 
the  tax.  Said  the  court:  "  Nothing  can  be 
more  certain  in  legal  decision  than  that  tbe 
privileges  and  franchises  of  a  private  corpora- 
tion, and  all  trades  and  avocations  by  which 
the  citizens  acquire  a  livelihood,  may  be  taxed 
by  a  State  for  the  support  of  tbe  state  govern- 
ment. Authority  to  that  effect  resides  in  the 
State  independent  of  tbe  federal  government, 
and  Is  wholly  uoaffected  by  tbe  net  that  tbe 
corporation  or  individual  has  or  has  not  made 
investment  in  federal  securities." 

It  was  contended  in  that  case  that  the  depos- 
its in  tbe  bank  were  subjected  to  taxation  from 
the  fact  that  the  extent  of  tbe  tax  was  deter- 
mined by  their  amount.  Bui  the  court  said: 
"Reference  is  erideotly  made  to  the  loul 
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■mooD  t  of  depoalti  on  tfae  day  named ,  not  as  the 
•ubjeet  matter  for  aasessroPDt,  but  sb  the  basis 
for  coroputtog  the  tax  required  to  be  paid  by 
the  corporBlioD  defendants.  They  enjoy  im- 
portant priTileges,  and  it  is  just  that  they  sliould 
contribute  to  the  public  burdens.  The  riens 
of  the  defendants  are,  that  the  sums  required 
to  bepald  to  the  tnaiury  of  the  State  is  a  tax 
on  the  assets  of  the  Institution,  but  there  is  not 
m  word  fn  the  pro  virion  wfaicb  gives  any  satis- 
factory support  to  that  propoBitroD.  DuTerent 
modes  of  taxation  are  adopted  In  different 
States,  and  even  in  the  same  State  at  different 
priods  of  their  history.  Fixed  sums  are  in  some 
inalanccs  required  to  iw  annually  paid  into  the 
treasury  of  the  State,  and  Id  others  a  prescribed 
percentage  is  levied  on  the  stock,  assets  or 
properly  owned  or  held  by  the  corporation, 
while  io  others  the  sum  required  to  be  paid  is 
left  indefinite,  to  be  ascertained  in  some  mode 
by  the  amount  of  business  which  the  corpora- 
tion shall  tronsact  within  a  defined  period. 
Experieoce  shows  that  the  latter  mode  is  better 
calculated  to  effect  justice  among  the  corpora- 
r6041  tions  required  to  contribute  to  the  public  bur- 
'  dens  than  any  other  which  has  been  devised, 
as  its  tendency  is  to  graduate  the  required  con- 
tribution to  the  value  of  the  privileges  granted 
and  to  the  extent  of  tbeir  exercise.  Existence 
of  the  power  is  beyond  doubt,  and  it  rests  in 
the  discretion  of  the  L^slatore  whether  they 
will  levy  a  fixed  sum,  or  if  not.  to  determine  in 
what  manner  Um  amount  shall  be  ascertained." 
p.  608  [903]. 

In  the  second  case  meutioned.  Provident  In- 
ttitution  v.  Ma»»aehu»etU,  it  appeared  that  ihe 
Statute  of  Massachusetts,  passed  in  186S,  levy- 
ing taxes  on  certain  Insurance  companies  and 
depositors  in  savings  banks,  provided  that 
everv  Institution  for  savings  incorporated  un- 
der Its  laws  should  pay  to  (be  Commonwealth 
a  tax  of  one  half  of  one  per  cent  perannum  on 
the  amount  of  its  deposits,  to  be  assessed  one 
half  of  said  annual  tax  on  the  average  amount 
of  its  deposits  for  the  six  months  preceding 
the  Ist  day  of  Hay,  and  the  other  half  on  the 
average  amount  of  Its  depodts  for  the  six 
months  preceding  the  1st  day  of  Ilovember. 

The  Provident  Institution  for  Savlugs  in 
that  Stale  was  authorized  to  invest  its  deposits 
in  securities  of  the  United  States.  Its  average 
amount  of  deposits  for  the  six  months  preced- 
ing the  1st  day  of  Hay,  1865,  was  over  eight 
millions,  of  which overone  miWioo  was  Inveat- 
ed  in  such  securities.  It  paid  all  the  taxes  de- 
manded except  on  the  portion  which  was  thus 
invested.  Upon  that  it  declined  to  pay  the  tax. 
In  a  suit  brought  by  the  Commonwealth  to  re- 
cover the  same,  the  Supreme  Judicial  Courtof 
the  State  held  that  the  tax  was  one  on  the  fran- 
chise of  the  company  and  not  on  property,  and 
therefore  J»ve  judgment  for  the  Common- 
wealth. The  case  being  brought  here,  the 
judgment  was  afiSrmed.  In  deciding  the  case, 
this  court  said,  referring  to  a  section  of  the 
Statute  under  which  the  tax  was  levied:  "De- 
posits, as  the  word  is  employed  in  that  aeclion, 
are  the  sums  rei^ived  by  the  institution  from 
depositors,  without  regard  to  the  nature  of  (be 
funds.  They  are  not  capital  stock  in  any  sense, 
nor  are  they  even  investmentii,  as  the  word  Is 
there  used,  which  simply  means  the  sums  re- 
ceived wholly  irreapectfve  of  the  disposition 


made  of  the  same,  or  their  market  value." 
And  speaking  of  the  difference  existing  be- 
tween taxes  upon  frandilses  and  taxes  upon  [6051 
property  It  said:  "Franchise  taxes  are  levied 
directly  by  an  Act  of  the  Legislature;  and  the 
corporations  are  required  to  imy  the  amount  In- 
to the  slate  treasury.  Tliey  differ  from  prop- 
erty taxes  as  levied  lor  state  and  municipal 
purpose  in  the  basis  jweacribed  for  computing 
the  amount.  In  the  manner  of  asaessment  and 
in  tbe  mode  of  ooUectloo;"  and  agiUn,  *'  Com- 
parative valuation  in  assessing  property  taxes 
is  the  basis  of  computation  In  ascertaining  the 
amount  to  be  oontributed  by  an  Individual,  but 
tbe  amoQOt  of  a  franchise  tax  dependa  upon 
Ihe  biidness  transacted  by  the  corporation  and 
the  extent  to  which  they  have  exercised  the 
privileges  granted  In  thor  charter."    pp.  681, 


The  court  also  referred  to  a  decision  made 
by  tbe  Supreme  Court  of  the  State  to  Ibc  effect 
that  the  asaessment  imposed  was  to  be  regarded 
as  an  excise  or  duty  on  the  privilege  or  fran- 
chise of  the  corporation,  not  as  a  tax  on  the 
moneys  In  its  hands  belonging  to  the  deposi- 
tors. It  was  the  corporation,  It  said,  that  was 
to  make  the  payment,  and  If  It  failed  to  do  so 
it  was  liable  not  only  to  an  action  for  tbe 
amount  of  tbe  tax.  but  mlirbt  also  be  enjoined 
from  the  future  exercise  of  Its  franchise  until 
all  taxes  should  be  fully  paid.  Om.  w.  Peo- 
pt^§  F.  a.  A».  Baiik,  Q  Alleo,  481. 

And  the  court  held  that  the  valuation  of  tbe 
property  had  nothing  to  do  with  determining 
Uie  amount  of  the  tax,  but  that  the  amount  de- 
pended on  the  average  amount  of  deixMlts  for 
the  six  months  preceding  the  respective  days 
named,  and  that  there  was  no  neceaanry  rela- 
tion between  Uie  average  amount  of  tlie  de- 

r'ts  and  the  amount,  of  property  owned 
the  Institution,  and  not  being  a  property 
tax  It  was  to  be  considered  as  a  franchise  tax 
laid  upon  tbe  corporation  for  tbe  privileges 
r<  'erred  by  Its  charter,  which  all  the  au- 
thorities It  was  competent  for  tbe  Slate  to  tax 
irrespective  of  what  dispodtion  the  institution 
bad  made  of  its  funds,  or  In  what  manner  they 
had  been  invested. 

In  BamUton  Ufa.  Co.  Matiae/iVKUt.  73 
U.  S.  6  Wall.  632  [18  :  904],  a  Statute  of  Mas- 
sachusetts which  required  corporalions  having 
a  capital  stock  divided  into  shares,  top«ya 
tax  of  a  certain  penxntage  upon  the  excess  of  [6061 
the  market  value  of  such  stock  over  the  value 
of  its  real  estate  and  machinery,  was  sustained 
as  a  statute  Imposloc  a  franchise  tax,  notwith- 
standing a  portion  of  the  property  which  went 
to  make  the  excess  of  tbe  market  value  con- 
sisted of  securities  of  the  United  States,  this 
court,  however,  pladng  its  decMoo  upon  tbe 
fact  that  under  the  provistons  of  the  State  Con- 
stitution and  tbe  practice  under  It  the  tax  had 
been  BO  considernl  by  the  highest  tribunal  of 
the  State.  This  decision  goes  much  further 
than  is  necessary  to  sustain  the  judgment  of 
the  Court  of  Appeals  of  Kew  Tone  In  the  prea- 
ent  case. 

In  this  case  we  hold,  as  well  upon  general 
principles  as  upon  tbe  authority  of  the  first 
two  cases  cited  from  6  Wallace,  that  the  tax 
for  which  tbe  suit  is  brought  is  not  a  tax  on 
the  capital  stock  or  property  of  the  Company, 
but  upon  its  corporate  franchise,  and  Is  not 
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tlierefoic  subject  to  the  objection  stated  br 
counsel,  because  •  portioD  of  its  capital  stock 
is  invested  Id  securities  of  the  United  States. 

Nor  is  the  objection  tenable  that  the  Statute, 
in  imposing  such  tax,  cooflicta  with  the  last 
clause  of  the  first  section  of  the  Fourteenth 
Amendment  of  the  Constitution  of  the  United 
States,  declaring  that  no  Slate  shall  deprive 
any  person  within  its  Jurisdictioa  of  the  equal 
protection  of  the  laws.  It  is  conceded  that 
corporalioDS  are  persons  within  the  meaning  of 
this  Ameudment.  It  has  been  so  decided  by 
this  court.  Pembina  Con.  Silver  Co.  v.  Venn- 
•ylvania,  125  U.  S.  181  [8i:  6601.  But  the 
AmeodmcQt  does  not  prevent  the  classification 
of  property  for  taxatioD— subjecting  one  kind 
of  i^pertT  to  one  rate  of  taxation,  and  an- 
other Kind  of  property  to  a  different  rate — dis- 
tinguishing between  franchises,  licenses  and 
privileges,  and  visible  and  tangible  properly, 
and  between  real  and  personal  property.  Nor 
does  the  Amendment  prohibit  special  legis- 
lalion.  Indeed,  Ihe  greater  part  of  all  leeis> 
lation  is  special,  either  in  the  extent  to  wluch 
it  operates,  or  the  objects  sought  to  be  obtained 
by  It.  And  when  such  legislation  applies  to 
artificial  bodies,  it  is  not  open  to  objection  If 
all  such  bodies  are  treated  alike  under  similar 
drcumsiances  and  conditions,  in  respect  to  the 
privilcgea  conferred  upon  them  and  the  liabili- 
ties to  which  they  arc  subjected.  Under  the 
Statute  of  New  York  all  corporations,  joint- 
stock  companies  and  associations  of  the  same 
kind  are  subjected  to  the  same  tax.  There  is 
the  same  rule  applicable  to  sll  under  the  same 
conditions  in  determining  the  rate  of  taxation. 
There  is  no  discrimination  in  favor  of  one 
against  anotherof  thesameclass.  ^Barl/ier 
V.  Conolly,  118  U.  S.  82  [28:  9251;  Soon  Sing 
V.  CroaUy,  Id.  709  [11471;  Minouri  Pae. 
R.  Co.  V.  Hume,  IIS  U.S.  523  [29:  4661;  Mi»- 
touri  R.  Co.  V.  Mackey,  127  U.  S.  209  [82:  1091: 
Minneapotia  B.  Oo.  v.Beekmth,  ISBU.  8.  SS 
[82:  6^]. 

Judgment  aprmed. 

Mr.  JtMica  Miller: 

Mr.  Jvitice  HarUn  and  myself  dissent  from 
the  judgment  in  this  case,  because  we  think 
tba^  notwithatandlngibe  peculiar  language  of 
tbe  Statute  of  New  xork,  the  tax  tn  contro- 
versy Is  in  effect  a  tax  upon  bonds  of  tbe  Dnlted 
States  held  by  the  Insurance  Company. 


[61*]  LOUISVILLE  AND  NASHVn.LE  RAIL- 
ROAD COMPANY,  Piff.  in  Err., 
e. 

EDDY  WOODSON. 

<Bee  a  a  Reporter^  ad.  ai4H.I 

Tmneatat  StatuU  a$  to  granting  iHai», 
9titutional--eon»lTu^%on  tf  M«  Btatute—er- 
ror$  <tf  ton — imuffldmey  ^  nidmM—potoer 
tf  court — apptication  of  ^aivtt — new  trial 
afttfr  two  verdiett^-eontiruetion  qf  judgment. 


V(yn.—Aa  to  turiMetian  in  the  United  StaUt  Su- 
pnme  Court.  wiMFe/etteral  qwationariaet^or  tO^e^ 
are  drawn  fn  qiuaUon  itattutt,  treatv  or  OonaUtutfOn, 
see  «o(M  to  Martin  v.  Buster,  4:  S7;  Mattbewav. 
Sana.1:  OH;  WlUlama  T.  Nfwrls  C:  mu 
IMS 


m  Vmmt  Bum  Cor.  Twc, 

1.  The  Btatnte  of  Tmiiiwwee  foiTilflilliig  tbe  mot* 
ing  of  more  than  two  new  trials  tn  tbeaame  mi— 
oo  tbe  facts  It  not  In  ooofllotirtth  tbe  Fourteenth 
Amendment  to  tbe  Constltuttoa  nt  the  Dnttsd 
States. 

i.  By  the  decisions  of  Tenoemee,  the  Statute  waa 
iDtendid  to  limit  the  power  of  the  eoorts  over 
tbe  findings  of  fact  by  the  Jury  a  poo  regular 
prooeedlngs  and  a  ooireot  charge 

IL  It  doea  not  prevent  tbe  granting  at  new  trtala 
for  emna  committed  by  the  court,  or  for  li^ 
proper  oonduot  whleh  may  vitiate  the  verdicts 

L  It  applies  to  B  case  where.  In  the  opinion  of  tha 
judfre,  tbe  verdict  should  have  been  otberwiaa 
than  as  rendered,  because  of  OwlosufDcknicyoC 
tbe  evldeon  to  sustain  It,  but  not  to  a  ease  who* 
there  la  no  evMenoe  at  aU. 

E.  Thetruttaof  the  facts  and  etrcumstapcea  offered 
in  evidence  must  I>e  determined  by  the  jutr.  Bat 
It  Is  for  tbe  court  to  decide  whether  or  not  tboea 
tects  and  circumstances.  If  found  by  tbe  Jury  to 
be  true,  are  sufficient  In  point  of  law  to  maintatn 
the  allegations  In  the  pleadings. 

A  Whenever  the  Statute  is  applied.  It  must  ba 
upon  tbe  assumption  that  although  the  court 
would  have  found  a  dilTerent  verdict,  beoeuae  of 
tbe  weakness  of  the  evidence,  yet  there  was  soma 
evidence  tending  to  eatabUshttteaauae  of  action. 

7.  Courts  rarely  grant  a  new  trial  after  two  ver> 
dials  upon  tbe  facts  In  favor  of*the  aame  party, 
except  for  error  of  law,  and  the  Statute,  In  tb» 
Interest  of  tbe  termination  of  iitigatlon.  makoa 
that  Imperative  which  wouMiotberwlse  be  discre- 
tionary. 

A  Hie  statement  in  the  judgment  of  afBrmanoa 
in  this  case,  that  "tbe  court  adjudges  that  there  la 
no  evidence  to  support  the  verdict  of  the  Jury.** 
indicates  simply  tbe  optadoo  of  the  court  that  tba 
Jury  ought  not  to  have  found  the  verdict  thoa 
they  did,  and  that  tbe  Judgment  of  the  court  be- 
low, ref  using  to  grant  a  new  trial  upon  tbe  facta, 
would  have  been  reversed  but  fortheexlsteiioa 
at  tbe  Statute,  which  made  itenor  toawardlt, 
[No.  1188.] 

Submitted  ManK  *4, 1890.  Decided  April  7. 
1S90. 

F 7  ERROR  to  the  Snprema  Goart  of  tha 
State  of  Tennessee  to  review  a  judgment 
affirming  ajudgment  of  the  Circalt  Court  of 
Haywood  County  in  that  State,  in  favor  of 

glaintiS,  for  damages  for  injuries  sustained 
y  him  Uirougfa  the  negligence  of  the  defend- 
ant, the  Louisville  and  Naahville  Railroad 
Company.  On  motitm  to  dismiH  united  with 
a  motion  to  affirm.  A^rmed. 
The  facts  are  stated  in  the  opinion. 
Mr.  A.  A.  Fr«emMii  for  aefendant  In  er- 
ror, in  support  of  motion. 

Mr.  EcC  Baxtar.  for  plaintiff  In  error,  in 
oppoaition. 

Mr.  W.  M.  Butw.  oonnwl  In  a  aimllar 
case,  filed  a  brief  tn  oppoaition  to  motions, 
by  lean  of  the  conit. 

Mr.  GAt^JiafiMFBnardelfTCrBdtluopin-  [SIS] 

ion  of  the  court : 

Woodson  sued  the  Louisville  and  Nash- 
ville Railroad  Company  to  recover  damagea 
for  injurieasugtained  by  him  through  its  neg- 
ligence. The  defendant  plead  not  guilty. 
Upon  the  trial  In  the  Circuit  Court  of  Hay- 
wood County,  Tennessee,  tbe  jury  returned  a 
Terdlct  in  favor  of  tbe  plaintiff,  aaseBsing 
hla  damagaa  at  $8,000.  wtudi  on  moticn  waa 

U4  U.S. 
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set  aside,  and  a  new  trial  granted  upon  tbe 

ground  that  tlie  verdict  was  not  sustained  by 
le  evidence.  A.  second  trial  was  then  liaa, 
■which  resulted  in  a  verdict  for  tiie  plaintill 
of  $5,000,  vrhich  was  again  set  aside  on  mo- 
tion, upon  tbe  same  groiuid.  A  third  trial 
was  then  liod  resulting  in  a  verdict  of  |8, 000, 
upon  which  Judgment  was  entered.  And  the 
record  then  states:  **Id  this  cause,  on  this 
the  31st  day  of  August,  1888,  the  defendant 
moved  the  court  to  grant  it  a  new  trial  herein 
and  to  arrest  the  judgment  herein  because  tbe 
verdict  of  the  jury,  returned  herein  August 
30.  1888,  was  not  supported  by  tlie  law  and 
the  evidence  submitted,  and  tjecause  of  error 
in  liis  honor  the  trial  judge  in  allowing  plain- 
tiff to  make  proof  of  others  than  the  plaintiff 
swinging  on  to  trains  at  other  times  prior  to 
the  da^  of  the  accident,  and  of  the  habit  of 
plaintiff  and  other  boys  in  swinging  to  mov- 
ing trains  prior  to  tbe  day  of  the  accident ; 
which  motions  are  by  the  court  seen  and  un- 
derstood, and  tbe  same  are  by  the  court  over- 
ruled and  disallowed.  Thereupon  the  de- 
fendant presented  its  bill  of  exceptions  to 
[6X6]  the  ruling  of  the  court  in  overruling  its  mo- 
tions aforesaid  and  in  overruling  its  ob- 
jection to  the  admission  of  tlie  testimony 
aforesaid  in  the  progress  of  the  trial ;  wbicli 
bill  of  exceptions  is  signed  by  the  court  and 
ordered  to  be  made  a  part  of  the  record  here- 
in." Defendant  prayed  an  appeal  to  the  Su- 
preme Court  of  Tennessee,  which  was  RTanted, 
and  an  a|)peal  bond  given  accordingly. 

The  bill  of  exceptions  sets  forth  all  the 
evidence  adduced  upon  the  trial,  and  the 
charge  of  the  court  in  full.  This  charge  is 
of  considerable  length,  and  presented  the 
case  to  the  jury  with  apparent  care.  It  Is 
nowhere  tlierein  stated  that  there  was  no  evi- 
dence upon  which  the  plaintiff  would  be  en- 
titled to  recover;  on  the  contrary,  it  assumes 
that  there  was  some  evidence  which  would 
justify  a  verdict  for  tbe  plaintiff. 

It  was  said  bv  the  trial  judge,  among  other 
things:  "On  the  other  hand,  if  you  flod  the 
injury  was  the  direct  and  proximate  result  of 
the  defendant's  negligence  or  misconduct, 
you  will  return  your  verdict  for  the  plain- 
tiff; or  if  you  find  the  plaintiff  was  a  child 
of  tender  years  when  injured,  and  that  his 
conduct  and  wrong  did  not  contribute  to  the 
injury,  but  that  he  was  not  poesessed  of  such 
discretion  and  judgment  oii  account  of  bis 
infancy  as  would  reasonably  be  calculated  to 
cause  him  to  avoid  such  danger,  and  you 
further  find  that  the  defendant  might  liave 
prevented  and  avoided  the  accident  by  the  ex- 
ercise of  ordinary  and  reawKiable  prudenca 
and  caution,  then  in  that  event  you  uiould  re- 
turn your  verdict  for  the  plaintiff.  The  plain- 
tiff would  be  a  trespasser  if  he  was  on  the 
defendant's  freight  trains  or  swinging  to  one 
of  them,  or  in  the  defendant's  yard  or  on  its 

Sounds  trying  to  seize  on  to  one  o^  its  cars, 
e  would  have  no  right  to  oomplaiD  of  a  clear- 
ance post  or  staub  being  located  on  the  defrad- 
ant's  track  or  road-bed  if  he  was  such  tres- 

Cosser,  and  defendant  had  put  up  or  caused  to 
e  put  up  such  clearance  staub  In  its  regular 
business. 

"  If  you  find  that  the  defendant  is  a  corpora- 
tion running  telglit  trains  on  its  line  of  rail- 

lU  D.  8. 


road  through  Brownsville,  Tennessee,  and 
tliat  plaintiff,  in  Dcceml)er,  1881,  wosa  small 
lK>y,  almut  six  years  old,  and  that  be  and 
other  small  boys  had  been,  prior  to  that  date, 
for  a  long  while  in  the  habit  daily  of  jump- 
ing on  and  off  of  the  freight  and  passenger  T^IT] 
trains  of  defendant  while  they  were  in  mo- 
tion and  riding  thereon  in  and  about  the 
yards  of  defendant  in  said  city,  and  that  tlie 
conductors,  braltesmen  and  trainmen  and  agent 
of  defendant  at  its  depot  in  Brownsvillelmd 
knowledge  of  such  practicesand  habit  of  the 
plaintiff  and  other  boys,  and  tliat  the  said 
conductors,  agents  or  brakesmen,  or  other 
employ^  of  the  defendant,  willingly  per- 
mitted and  encouraged  the  plaintiff  to  so 
ride  on  and  jump  on  and  off  of  such  moving 
trains,  and  that  the  agent  or  assistant  aeent 
of  defendant  and  the  conductor  of  tbe  freiglit 
train  by  which  plaintiff  was  hurt  knew  that 

Slaintiff  was  at  the  depot  or  in  the  yards  of 
efendant  or  near  the  train,  ready  and  likely 
to  try  to  jump  on  said  train  wlico  it  might 
be  put  in  motion,  and  that  said  train  was  so 
put  in  motion  and  moved  off,  and  that  plain- 
tiff was  hurt  by  being  thrown  under  the 
wheels  thereof  while  swinging  to  one  of  the 
freight  cars  or  while  runnine  along  by  one 
of  said  cars  endeavoring  to  swing  on  the  same, 
and  that  no  effort  or  precaution  was  taken  by 
said  conductor  or  said  assistant  agent  of  de- 
fendant possessing  such  knowledge  as  afore- 
said, then  in  that  event  I  ctiarge  you  tbe 
plaintiff  would  be  entitled  to  a  verdict  for 
some  damages  against  the  defendant,  and  if 
you  find  such  to  be  the  facts  you  should  re- 
turn a  verdict  for  the  plaintiff. " 

It  is  stated  that  the  bill  of  exceptions  la 
to  the  judgment  of  the  court  in  overruling 
the  objections  to  the  admission  of  testimony, 
and  also  in  overruling  the  motion  for  new 
trial  and  in  arrest  of  judgment.  It  does  not 
appear  that  tlie  coQit  was  asked  to  instruct 
the  jury,  as  matter'of  law,  that  uo  recovery 
could  be  had  upon  any  view  which  could  be 
property  taken  of  the  facts  the  evidence  tended 
to  establish  ;  and  it  is  evident  from  tbe  ex- 
tracts above  given  from  the  charge  of  the 
court  that  tbe  trial  judge  must  have  been  of 
opinion  that  a  verdict  for  the  plaintiff  could 
be  sustained  upon  dome  view  that  might  he 
properly  taken. 

The  Railroad  Company  assigned  thirteen 
errors  in  tbe  Supreme  Court  of  the  State  as 
grounds  for  tbe  reversal  of  tbe  Judgment  of 
tlie  circuit  court.  Nearly  all  of  these  ques- 
tioned tbe  rulings  of  the  court  in  i-elation  to 
the  admission  of  testimony  and  in  different  [618] 
ports  of  the  charge.  The  first  error  assigned 
was  in  permitting,  under  the  pleadings,  the 

ElaiotiO  below  to  make  proof  of  boys  besides 
imself,  "at  other  times  prior  to  the  one 
when  plaintiff  below  was  injured,  swinging 
to  trains  of  defendant  below  other  than  the 
freight  train  which  ran  over  and  injured 
him."  Tbe  secona  oror  was  as  follows: 
"Because  the  proof  introduced  in  accordance 
with  tbe  pleadings  wholly  foils  to  show  that 
defendant  below  was  guilty  of  any  ncgligeDCe 
whatever  in  running  Its  neight  train  as  al- 
leged, at  the  time  and  place  alleged,  over  the 
plaintiff  below,  but,  on  the  coQtrary,  shows 
that  plaintiff's  inju^  was  the  lesuft  of  his 
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own  gross  negligence."  This  second  error 
therefore  rested  on  essentially  the  same  ground 
as  the  first,  in  that  it  claimed  there  was  a 
failure  of  proof,  if  the  evidence  were  confined 
to  that  contended  to  be  alone  admissible 
under  the  pleadings.  The  thirteenth  error 
reads  thus  :  "  Because,  from  the  uncontrovert- 
ed  facts  in  the  record,  the  verdict  should  have 
been  for  defendant." 

The  assignment  nowhere  specifically  al- 
leged that  Uie  circuit  court  erred  as  matter 
of  law,  in  the  entry  of  Judgment,  because 
there  was  no  evidence  to  go  to  the  jury,  nor 
is  there  any  allusion  to  the  Statute  nemfter 
referred  to. 

The  Supreme  Court  of  Tennessee  affirmed 
the  judgment  in  these  words:  "This  cause 
was  heard  upon  the  transcript  of  the  record 
from  the  Circuit  Court  of  Haywood  County, 
and  the  court  adjudges  thattliere  Is  no  evi- 
dence to  support  the  verdict  of  the  jury,  but 
the  defendant  having  obtained  three  verdicts 
of  separate  juries  upon  different  trials,  two 
of  which  have  been  heretofore  set  aside  by 
the  circuit  judge,  and  now  alone  upon  this 

Sound,  the  Statute  of  Tennessee  forbidding 
e  granting  of  more  than  two  new  trials  in 
the  same  cause  on  the  facts,  which  Statute  is 
not  in  conflict  with  the  Constitution  of  the 
United  States,  Fifth  and  Fourteenth  Amend- 
ments, it  is  considered  by  this  court  that  said 
judgment  be  affirmed,  and  that  defendant  in 
error,  Eddie  Woodson,  by  W.  H.  Lea,  as 
next  friend,  recover  of  the  plaintiff  in  error. 
The  Louisville  and  Nashville  Railroad  Com- 
pany, the  sum  of  three  thousand  dollars 
(|3,000),  amount  of  judgment  of  court  below, 
and  the  costs  of  said  court,"  etc. 

A  writ  of  error  was  sued  out  from  this 
court  upon  the  ground  that  the  validity  of  a 
Statute  of  the  State  of  Tennessee  was  drawn 
in  question,  as  being  repugnant  to  the  Four- 
teenth Amendment  to  the  C»natitution  of  the 
United  States,  and  that  the  decision  was  in 
favor  of  Ite  validity.  A  motion  is  now  made 
to  dismiss  the  writ  of  error  and  with  it  is 
united  a  motion  to  affirm  the  judgment. 

In  each  of  the  Constitutions  of  the  State 
of  Tennessee  of  1796,  1834  and  1870,  it  is 
declared  that  "  the  right  of  trial  by  jur^  shall 
remain  inviolate,"  and  also  that  "judges 
shall  not  charge  juries  witli  respect  to  matters 
of  fact,  but  may  state  the  testimony  and  de- 
cldre  the  law."  Const.  1796,  art.  1,  sec.  6, 
art  5,  sec.  5 ;  1834,  art.  1,  iec.  6,  art.  6,  aec. 
9 :  1870,  art  1.  sec.  6,  art.  6,  sec.  9.  The 

fturpose  of  this  latter  provision  was  stated 
n  Itiey  v.  Ilodget,  4  Humph.  155,  to  be  to  put 
a  stop  to  tlie  practice  in  summing  up,  of 
"telling  the  jury  not  what  was  deposed  to, 
but  what  was  proved. " 

In  Claxton  v.  StaU,  2  Humph.  181,  it  was 
held  that  where  the  court  charged  the  jury 
that  if  they  should  find  a  special  verdict 
which  presented  the  testimony  one  of  the 
witnesses  is  the  Utie  of  the  case,  he  should 
declare  It  a  case  of  manslaughter,  "this 
charge  announced  a  conclusion  of  law  upon 
a  hypotlictical  state  of  facts,  and  did  not 
trench  upon  the  constitutional  rights  of  the 
defendant." 

And  BO  in  WUUamt  v.  Nonoood.  3  Yerg. 
839.  the  court  decided  tlut  "a  par^  has  a 


right  to  the  opinion  of  the  court,  distinctly 
as  to  the  law,  whether  certain  facte  constitute 
probable  cause  or  not,  if  the  jury  believe  the 
facta  aa  stated  were  proved." 

Since  1801  there  has  been  upon  the  statute 
book  of  the  Stete  of  Tennessee  the  following 
provision :  "  Not  more  than  two  new  brlus 
shall  be  granted  to  the  same  party  in  any 
action  at  law,  or  upon  the  trial  by  juir  of 
an  issue  of  fact  in  equity."  Acte  1801,  dEiu>. 
6,  sec  SO:  Laws  Tenn.  1881,  p.  329;  Code 
1868.  sec  8132,  p.  690 ;  Code  TenneMee  1884. 
sec.  8885,  p.  785. 

In  TnU  V.  Wat,  10  Yerg.  499,  SOO  (1887), 
the  Supreme  Court  of  Tennessee  says  that 
this  Stetute  "m^ians  that  where  the  facta  of 
the  case  liave  been  fairly  left  to  the  jury  upon 
a  proper  charge  of  the  court,  and  they  have 
twice  found  a  verdict  for  the  same  party,  each 
of  which  having  been  set  aside  by  the  court, 
if  the  same  party  obtain  anotber  verdict  in 
like  manner,  it  shall  not  be  disturbed.  But 
this  Act  did  not  intend  to  prevent  the  court 
granting  new  trials  for  error  in  the  charge  of 
court  to  the  jury,  for  error  in  the  ad- 
mission of.  or  rejection  of  testimony,  for 
misconduct  of  the  jury,  and  the  like." 
Turner  v.  Sou,  1  Humph.  16  (1830)  ;  Eatt 
Tmrunee  d  Q.  R.  Co.  v.  Saekney,  1  Head. 
170  (1858). 

In  Knoxvilte  Iron  Go.  v.  Dobxm,  15  Lea, 
409,  416  (1685),  it  Is  said  that  "this  court 
has  uniformly  held  that  the  Stetute  was  in- 
tended to  limit  the  power  of  the  court*  over 
the  findings  of  fact  by  the  juiy  upon  regular 
proceedings  and  a  correct  charge.  Ii  the 
court  in  the  same  case  has  set  aside,  upm 
the  motion  of  the  same  party,  the  verdicte  of 
two  juries,  upon  the  ground  that  the  evidence 
ia  not  sufficient  to  sustein  them,  the  power 
of  the  court  is  at  an  end  to  grant  another 
new  trial  to  Uie  same  party  upon  the  facte  or 
merits.  The  Stetute  does  not  prevent  the 
granting  of  new  trials  for  errors  committed 
by  the  court,  or  for  Improper  conduct  wbidt 
may  vitiate  the  verdict."  WOtm  v.  Onw, 
7  Humph.  518. 

In  Titte  T.  Orag.  4  Sneed.  SM,  tt  was  held 
that  it  is  the  duty  of  the  circuit  judge  "to 

f;rant  a  new  trial  in  all  cases  where  he  be- 
ieves  the  preponderance  of  the  proof  is  de- 
cidedly against  the  finding;"  and  that  "al- 
though by  the  theory  of  our  system  the  jury 
are  uie  proper  and  exclusive  triers  of  tho 
facte,  yet  the  law  requlree  the  ctreult  judge, 
who  is  presumed  to  nave  more  practice  aiid 
skill  in  Uie  investigation  of  truth,  to  set  aside 
their  verdicts,  whenever  in  his  opinion  they 
have  disregarded  or  misconceived  the  force 
of  proof,  Uiat  a  new  trial  may  be  had." 

From  these  decisions  it  is  clear  that  in 
Tennessee,  as  elsewhere,  although  the  juzy 
are  the  judges  of  the  facts,  vet  the  judge  haa 
power  to  set  aside  the  verdict  when,  in  his 
judgmeitt,  it  Is  against  the  weight  of  the 
evidence,  but  that  that  supervisory  power 
cannot  be  exercised  under  the  Stetute  when 
the  triers  of  the  facte  have  three  times  de- 
termined them  the  same  way.  This  mani- 
festly refers  to  a  state  of  case  where,  in  the 
opinion  of  the  judge,  the  verdict  ibould 
have  been  otherwise  than  as  rendered,  because 
of  the  iDiufflcien(7  of  the  erldenoe  to  ma* 
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taia  it,  but  Dot  to  »  case  where  there  is  no 
evidence  at  all.  It  is  the  settled  law  of  this 
court  that  "when  the  evidence  given  at  the 
trial,  with  all  inferences  that  the  jutj  could 
justifiably  draw  from  it,  la  InsufllcieDt  to 
support  a  verdict  for  the  plaintiff,  so  that 
such  a  verdict,  if  returned,  must  be  set  aside, 
the  court  Is  not  bound  to  submit  the  case  to 
the  Jury,  but  may  direct  a  verdict  for  the 
defendant"  {RandaU  v.  BtU^mort  dO.  It.  Co. 
10»  U.  B.  478,  482  [27 :  1008.  1005} ;  Ounthfr 
T.  Liverpool  it  L.  d  0.  Jh«.  Oa.  184  U.  B. 
110  [88  :  8571)  ;  while,  on  the  other  hand, 
the  case  should  be  left  to  the  jury,  unless  the 
conclusion  follows,  as  matter  of  law,  that 
DO  recovery  can  be  bad  upon  any  view  which 
can  be  properly  taken  of  the  bets  the  avi* 
dencc  tends  to  establiah.  Dunlap  r.  ITorlk' 
taatem  R.  Oo.  180  U.  S.  649,  052  [83:  1058, 
1099].  In  such  case  the  practice  of  a  de- 
murrer to  the  evidence  can  be  resorted  to, 
or  a  motion  to  exclude  the  evidence  from  the 
Jury,  or  to  instruct  them  that  the  plaintiff 
cannot  recovar,  whidi  motions  are  in  the  nat- 
ure of  demurrers  to  evidence,  though  less 
tec^ical,  and  have  In  man^  of  the  States 
superaeded  the  ancient  practice  of  ademurrer- 
to  evidence.  Parka  v.  Sou,  62  U.  8.  11 
How.  862  [18  :  7801  ;  Bchvchardt  t.  Ailent,  68 
n.  S.  1  Wall.  859  [17  :  042] .  Such  a  motion, 
like  the  demurrer  to  evidence,  admits  not 
only  what  the  t«iStimony  proves  but  what  it 
tenoa  to  prove.  The  ultimate  facts,  in  other 
words,  are  admitted.  In  Bacon  v.  Parker,  2 
Overton  (Tenn. ) ,  57,  it  was  decided  that  an 
involuntary  nonsuit  could  not  be  ordered, 
but  a  demurrer  to  evidence  was  allowed  in 
Record  v.  Ingram,  5 Haywood  (Tenn.),  16S; 
and  it  must  be  that  as  the  duty  devolves 
upcm  the  Judge  "todeclaie  the  law,**  he  may 
be  requeued,  in  tome  form,  to  advise  thb 
Jury  that  the  pUlntiff  cannot  recover  when 
that  is  the  conclusion  of  law  arising  upon 
the  record,  and  should  do  so  though  not 
specifically  directed.  It  Is  true  that  it  was 
held  in  KtrOand  v.  Montgomery.  1  Bwan,  462, 
that  it  mBerror  for  the  trial  Judge  to  anome 
to  ftoswer  both  the  questions  of  law  and  the 
questions  oTfact  Involved  in  that  case,  which 
was  one,  however,  in  which  there  was  evi- 
10221  raising  questions  of  fact  to  be  deter- 

^  '  mined ;  and  in  Ayret  v.  MouUon,  6  Coldw. 
1S4,  it  was  held  error  in  the  circuit  Judge  to 
charge  the  Jury  that  from  the  facts  as  provm 
the  plaintiffs  were  "entitled  to  recover  of  the 
defendant  the  sum  sued  for,"  because  "the 
facts  to  be  deduced  from  the  evidence  must 
be  left  exclusively  to  the  Jury."  But  that 
also  was  a  case  where  it  evidently  did  not 
follow  from  the  ultimate  facts  that  the 
plaintiffs  were  entitled  as  matter  of  law  to 
recover  as  stated.  To  the  same  efftet  is  Cam 
T.  WiUiamf.  S  Cqldw.  289,  where  it  was  ruled 
that  if  the  chaiee  of  the  trial  1udg%  "be 
equivalent  to  a  determination  of  the  facts 
involved,  anew  trial  will  be  granted."  This 
Is  and  must  be  so,  whenever  there  are  de- 
ductions of  fact  to  be  drawn  by  the  Jury,  but 
where  that  Is  not  the  case,  although  a  direct 
instruction  to  return  a  verdict  for  uie  defend- 
ant may  not  be  in  accordance  with  the  prac- 
tice in  Tennessee,  vet  the  decisions  show  that 
the  question  whetner  a  recovery  can  be  had 
1S4  iJ.  S. 


at  all  or  not  can  be  presented  In  souic  appru. 
priate  form  in  that  State. 

Thus,  in  WMHew  v.  iyhiteman,lBmd,  OIU, 
it  iasaid:  **In  trials  by  jury,  the  court  is 
to  decide  the  questions  of  law,  and  the  jury 
questions  of  fact;  what  are  called  mixed 
questions,  consisting  of  both  law  and  fact, 
as  questions  in  respect  to  the  degree  of  care, 
skill,  diligence,  etc.,  required  Dy  law  in 
particular  cases,  an  to  be  salnnitted  to  the 
Jury,  under  proper  instructions  from  the 
court,  as  to  the  rules  and  principles  of  law 
by  which  they  are  to  be  governed  in  their 
determination  of  the  case.  The  truth  of  the 
facts  and  circumstances  offered  in  evidence, 
in  support  of  the  allegations  on  the  record, 
must  be  detennined  by  the  Jury.  But  it  is 
for  the  court  to  decide  whether  or  not  those 
facts  and  circumstances.  If  found  by  ^e  jury 
to  be  true,  are  sufficient  in  point  of  law  to 
maintain  the  allegations  In  the  pleadings. 
And  this  must  be  done  in  one  of  two  modes : 
either  the  court  must  inform  tiie  Juiy  hypo- 
thetically  whether  or  not  the  facts  which  the 
evidence  tends  to  prove,  will,  if  established 
in  the  opinion  of  the  jury,  satisfy  the  alle- 
gations, or  the  jury  must  find  the  facts  spe- 
cially, and  then  the  court  will  apply  the  law 
and  pronounce  whether  or  not  Uie  facts  so 
found  are  sufficient  to  support  the  averments 
of  the  parties.  1  Stark,  on  £v.  447.  The  [623] 
principle  of  law  by  which  the  jury  must  be 
governed  in  finding  a  verdict  cannot  be  left 
to  their  arbitrary  determination.  The  rights 
of  parties  must  be  decided  according  to  the 
established  law  of  the  land,  as  declared  by 
the  Legislature  or  expounded  by  the  courts, 
and  not  according  to  what  the  Jury  in  their 
own  opinion  may  suppose  the  law  is  or 
ought  to  be ;  otherwise  the  law  would  be  as 
fluctuating  and  uncertain  as  the  diverse  views 
and  opinions  of  different  juries  in  regard  to- 
it."  Memphi*  Qayoto  Oa$  Oo.  v.  WiUtummnt, 
9  Helsk.  814,  841 ;  Gregory  v.  UnderhiU,  0 
Lea,  211. 

Tested  by  ibis  rule,  whenever  the  Statute 
is  applied,  it  must  be  upcm  the  assnmptim 
that  although  the  court  would  have  found  a 
different  v^ict,  because  of  the  weakness  of 
the  evidence,  yet  there  was  some  evidence 
tending  to  establish  the  cause  of  action. 
Courts  rarely  grant  a  new  trial  after  two  ver- 
dicts upon  the  facts  in  favor  of  the  same 
puty,  except  for  emff  of  law.  and  the  Stat- 
ute, ui  the  interest  of  the  teimination  of  lit- 
igation, makes  that  imperative  which  would 
otherwise  be  discretionary.  For  decisions 
under  similar  statutory  provisions  see  SUtde 
T.  Lueaa,  68  111.  479;  lUinou  Gent  B.  Oo.  r. 
Patterton,  08  III.  290;  Garmieluui  t.  Qeary, 

27  Ind.  862;  Boyee  v.  Smith,  16  Mo.  817; 
Wildy  V.  Bonnof,  85  Miss.  77 ;  Boitur.  Eood, 

28  Tex.  556 ;  Watterton  v.  Moore,  28  W.  Va. 
404. 

We  can  perceive  nothing  in  the  Statute  thus 
applied  which  amounts  to  an  arbitrary  de- 
privation of  the  rights  of  the  citizen,  and 
concur  with  the  Supreme  Court  of  Tennessoc 
that  this  Act.  which  had  been  in  force  for 
more  than  sixty  yean  before  the  adoption  of 
the  Fourteenth  Amendment,  was  not  invali- 
dated by  it,  while  the  Fifth  Amendment  had 
no  appficatioB  wbatew. 
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The  itatemait  in  the  judrmest  of  afflnn- 
ance  Is  tbaftbe  court  adjudges  that  there  is 
no  evidence  to  support  the  verdict'  of  the 
jury  and  If  this  were  taken  literally,  it 
would  follow  that  no  recovery  could  be  had, 
as  mutter  of  law ;  and  we  therefore  suppose 
that  the  lantfoage  used  indicates  simply  the 
opinion  of  Uie  court  that  the  jury  ou^ht  not 
16X4J  ji^ve  found  the  verdict  that  they  did,  and 
that  the  judgment  of  the  court  below,  refus- 
ing to  grant  a  new  trial  upon  the  facts, 
would  have  been  reversed,  but  for  the  exist- 
ence of  the  Statute,  which  made  it  error  to 
award  it.  KTuxtvilU  Iron  Oo.  t.  Dob$<m,  16 
Lea,  400,  418. 

Assuming  that  the  validity  of  the  Statute 
was  drawn  in  question,  vet  there  was  clearly 
color  for  tlie  motion  to  dismiss,  and  the  case 
may  be  disposed  of  upon  the  motion  to  affirm. 
That  motion  is  sustained,  and  the  judgment  u 
atcmxUngly  ajftrmed. 


J60T]       WILLIAM  H.  BLOUNT.  Ftff.  in  Bn., 

V, 

JULIUS  H.  WALKER,  Ex^  and  Trustee, 

BT  AL. 

(See  8.  C.  Beporter*B  ed.  OOT-aU 

O^nitruftion  «f  viU—«ueuUon  tf  power— ^ro- 
tote  <if  mil  in  OM  mate,  effect  win  anMer 
State— Juriadietion  oeer  Hate  juagmenie. 

L  Wbere  a  will  of  a  oitlzen  of  South  On  roll  na, 
executed  there,  directed  a  power  of  appointmeot 
to  he  executed  by  the  will  i(  the  persoa  therein 
authorized  to  exeoute  the  power,  be  Intended  a 
will  executed  Bocordlnv  to  the  laws  of  South 
Oarollna. 

a.  W  hen  the  will  of  a  person  ezeouUng'  the  power 
was  made  In  North  Oarollna.  she  reading  there, 
the  iwobate  of  tba  wOl  In  North  Carolina  eaUb- 
Itthed  that  thewUl  wasexeoutedaooordlnff  tothe 
law  of  that  State,  but  did  not  establish  that  the 
will  was  executed  according  to  the  law  of  South 
Carolina,  nor  did  It  undertake  to  adjudge  that  ft 
was  a  good  execution  of  the  power. 

ft.  Wbere  the  Supreme  Court  of  South  Quolfna 
decided  that  the  will  waa  not  executed  aooording 
to  the  law  of  that  State  and  therefore  held  that 
It  was  not  a  good  execution  of  the  pf>wer.  It  did 
not  refuse  to  give  the  Judgment  of  the  probate 
court  of  North  CaroUua.  enabltaUng  the  will, 
full  faithand  credit,  nor  tbesametoroeand  effect 
as  It  bad  In  North  Carolina. 

4.  ToirlvethlBOOiirtJurlsdIotlooof  awrltoferror 
to  a  sute  court.  It  must  appear  afflroutlvtiri  not 
only  that  a  federal  questloo  was  presented  for 
declftloD  to  the  highest  court  of  the  State  having 
JurladloUoo,  but  that  Its  decision  was  neoeesarr 
to  the  df  termination  of  the  cause,  and  that  It  was 
actually  decided,  or  that  the  Judgment  as  r«i- 
dered  could  not  have  been  given  without  dectd- 
taglL 

[No.  1809.1 

Bubmitlei  JfaroA      im.  DeeM  AprU  7, 
1890. 

NOTE.-4f  Ui  tnrleMetimln  the  UnUed  Statea  8u- 
prtmeOourt,  where  federtdqueetlmariBo,  or  vOtere 
ore  (Irown  In  QHCitfoa  ftottitea,  treotv  or  OMuittutton, 
see  ttotM  to  Martin  t.  Hunter,  4;  ST:  Matthews  r. 
Zaocft  flSte  WUIiaBHV.NoRlB,*  Oil. 
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Pr  ERROR  to  the  Supreme  Court  of  South 
Carolina  to  review  a  Judgment  of  that 
court  reversing  a  judgment  of  the  Court  of 
Common  Pleas  in  Richmond  County  in  that 
State  that  a  power  contained  in  a  will  waa 
well  encnted  that  the  plaintiff,  Will- 
iam H.  Blount,  was  entitled  to  the  propertj. 
On  motion  to  dismiss.  Diemieeed. 
The  (acta  are  stated  in  the  opinion. 
Meeen.  Jot.  Dan'l  Pope  and  Bobt.  W. 
Shand*  tot  defendant  In  mot,  tat  motion  to 
dismiss. 

Meter:  8.  F.  PhilUpB.  Atten  d  Green  and 
Blount  d  Murray  in  opposition  to  motion. 

Mr,  Ohitf  JueHee  Foliar  delivered  the  roosi 

opinion  of  the  court :  ' 

Sarah  J.  Harris,  a  citizen  of  the  State  of 
South  Carolina,  died  at  her  residence  in  that 
State  in  December,  188S,  leaving  a  last  will 
and.  testament  bearing  date  September  11, 
1885,  and,  her  surviving,  an  only  child, 
Mrs.  Mary  D.  Blount,  whose  domicil  was 
that  of  her  husband,  William  H.  Blount,  in 
Wilson  County,  in  the  State  of  North  Caro- 
lina. Mrs.  I^iris'  next  nearest  of  kin  waa 
her  sister,  Caroline  S.  Wallier,  mother  of 
Julius  H.  Wallter.  Bv  Jier  will  Mrs.  Harris 
gave,  bequeatlied  and  uvised  her  estate,  real 
and  personal,  which  wasall  situated  in  South 
Carolina,  to  her  nephew,  Julius  H.  Wallcer 
(who  was  appointed  executor),  in  trust  for 
Mary  D.  Blount  "  for  and  during  the  term  of 
her  natural  life,"  unless  the  trust  were  sooner 
executed,  as  provided  in  an  item  of  the  will 
not  material  to  be  considered  here,  and  upon 
the  death  of  Mrs.  Blount  the  estate  was  "  be- 
queathed and  devised  to  the  issue  of  the  said 
Mrs.  Blount,  to  them  and  their  heirs  forever, 

5r  Hirvee  and  not  per  capita;  and  if  the  said 
rs.  Blount  die  without  issue  surviving  her 
at  the  time  of  her  death,  then  the  same  is 
devised  and  bequeathed  to  such  person  or 

Sirsons  and  In  such  proportions  as  tbo  said 
rs.  Mary  Delia  Blount  may  appoint  by  her 
last  will  and  testament  duly  executed,  to  the 
said  appointees  and  their  heirs  forever." 
Mrs.  Blount  died  at  her  home  in  North  Car- 
olina, without  issue,  in  April,  1866.  She 
left  a  will  dated  March  16,  1886,  providing 
that  "all  my  estate,  both  real  and  personal, 
whether  legal  or  equitable,  I  devise,  be- 
queath and  absolutely  give  unto  my  beloved 
husband,  to  his  only  use  and  behoof,  and  here- 
by direct  the  trustee  appointed  by  the  last  will 
and  testament  of  my  deceased  mother.  Mrs. 
S.  J.  Harris,  of  Columbia,  in  the  State  of 
South  (Carolina,  to  execute  all  such  needful 
conveyances  and  releases  aa  may  effectually 
devest  his  title  as  such  trustee,  and  convey 
the  property  and  elfects,  to  him  devised  by 
said  last  will  of  Mrs.  S.  J.  Harris,  to  my 
said  husband,  W.  H.  Blount,  to  him  and  his  [0O9] 
heirs  atwolutcly. "  This  will  was  duly  ad- 
mitted to  probate  in  the  Probate  Court  of 
Wilson  County,  North  Carolina,  on  the  26th 
day  of  April,  1886,  the  order  of  that  court 
finding  from  the  evidence  of  the  subscrib- 
ing witnesses  that  the  paper  writing  pro- 
pounded "is  the  last  will  and  testament  of 
M.  Delia  Blount,  and  that  the  same  was 
duly  executed  by  said  M.  Delia  Blount.* 
Letters  testamentary  issued  June  8,  and  aa 

»1  V.  S. 
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cxempHflcatlon  ot  tba  probate  proGeedian 
wu  duly  filed  and  admitted  to  probate  id 
the  proper  probate  court  In  South  Carolina, 
in  accordance  witb  the  Statute  in  that  behalf, 
which  provided:  "If  a  will  be  regularly 
proved  in  any  foreign  court,  an  exemplifica- 
tion of  such  will  may  be  admitted  to  probate 
Id  this  State  upon  the  exemplification  and 
certificate  of  the  Judee  of  the  court  of  pro- 
bfllc:  and  the  exemplification  shall  also  be 
«Tidence  of  the  devise  of  land  in  this  State 
where  the  title  of  lands  comes  in  question." 
Geo.  SUt.  S.  C.  1882,  p.  549,  %  1870. 

William  H.  Blount  instituted  an  action 
oo  the  equity  side  of  the  Court  of  Common 
Pleas  in  Kit^land  County,  South  Carolina, 
against  Julius  H.  Walker,  who  had  qualified 
as  executor  and  was  in  possession  as  trustee, 
and  Mrs.  Caroline  S.  Walker,  setting  forth 
the  deaths  of  Mrs.  Harris  and  Mrs.  Blount 
and  the  wills,  and  claiming  the  entire  estate 
of  Mrs.  Harris  as  the  appointee  by  Mrs. 
Blount's  will ;  alleging  demand  upon  the 
trustee  and  executor  and  refusal ;  and  de* 
mandiog  judgment  that  he  be  adjudged  to  be 
the  owner  of  said  estate ;  that  Walker  be  re- 
ouired  to  account ;  and  for  general  relief. 
Walker  answered,  submitting,  imder  the  ad- 
vice of  counsel,  the  question  to  the  court 
"whether  the  will  of  M.  Delia  Blount  is  a 
Talid  execution  of  the  power  conferred  upon 
ber  by  the  will  at  Sarah  J.  Harris,  and 
wliellicr  said  will  of  Mrs.  Blount  has  been 
duly  executed  so  as  to  pass  the  property  of 
said  Sarah  J.  Harris  In  the  hands  of  this  de- 
fendant." Mrs.  Walker  also  answered,  claim> 
ing  to  be  entitled  to  the  whole  estate  of  Mrs. 
Harris  as  her  sole  heir  after  the  death  of  Mrs. 
Blount,  and  alleging  that  Mrs.  Blount's  will 
was  not  executed  as  required  by  the  laws  of 
Boiitli  Carolina,  and  was  not,  therefore,  a 
valid  execution  of  the  power. 
[610]  Tlie  cause  was  heard  by  the  judce  of  the 
court  of  common  picas,  who  found,  among 
other  things,  "that  Mrs.  Blount's  will  was 
duly  proved  in  the  probate  court  of  North 
Carolina,  in  the  county  in  which  she  redded, 
and  a  proper  exemplification  under  the  laws 
ot  South  Carolina  was  admitted  to  probate 
in  Rjchland  County  on  the  mh  May,  1886. 
Tlic  court  of  probate  of  North  Carolina  is, 
under  the  laws  of  North  Carolina,  a  court  of 
generaljuriBdiction  in  all  matters  testament- 
ary. The  exemplification  of  the  judgment 
OT  that  court,  establishing  this  will,  was 
properly  proved  acctmling  to  the  Acts  of 
Congress.  Mrs.  Bloant's  will  is  notexecuted 
according  to  the  laws  of  South  Carolina. 
The  question  to  be  determined  is  whether 
Mrs.  Blount's  will  is  a  valid  execution  of 
the  power  contained  in  Mrs.  Harris'  will. 
It  is  conceded  in  the  argument,  and  is  un- 
doubtedly sound,  that  the  appointee,  under 
•  bower  like  the  one  under  consideration, 
takes  under  the  instrument  creating  the 
power,  and  not  under  the  instrument  of  ap- 
pointment. And  in  this  case  Mrs.  Harris' 
will  expressly  conveys  the  property  to  the 
appointee  under  the  power.  The  only  re- 
quisite required  by  Mrs.  Harris'  will  for  the 
execution  of  this  power,  is  that  the  same 
•hall  be  by  'will  duly  executed;'  and  in  this 
case  that  formality  has  been  complied  with, 
1S4  C.  8.     U.  B.,  Book  88. 


tad  la  diown  hj  the  Judgment  of  the  court 
of  herdomicll."  And  it  was  "ordered,  ad- 
judged rnd  decreed  that  the  power  is  well 
executed,  and  the  plaintiff  is  entitled  to 
the  property  set  out  In  the  complaint  and  in 
the  hands  of  thedefendant  JuliusH.  Walker. " 

Defeodanta  appealed  from  this  decree  to 
the  Supreme  Court  ot  South  Carol  ina,  which 
on  the  88d  day  of  April,  1888,  reversed  the 

Judgment  of  the  circuit  court.  The  court 
leld  that  the  power  was  not  well  executed, 
for  the  reason  that  Mrs.  Harris  had  by  her 
will  conferred  a  power  which  the  donee  could 
only  exercise  "  by  her  last  will  and  testament 
duly  executed,"  which  meant  a  will  duly 
executed  according  to  the  laws  of  South 
Carolina,  which  this  will  was  not;  and  the 
court  said:  "This  paper  was  doubtless  a 
valid  will  in  North  Carolina,  sufficient  to 
pass  any  property  which  Mrs.  Blount  was 
entitled  to  in  her  own  right  in  that  State, 
and  any  personal  property  which  she  owned 
anywhere,  and  was  therefore,  no  doubt,  prop- 
erly admitted  to  probate  there,  as  well  m 
here,  upcm  tiw  exonpHflcatlon  under  the 
Statute.  But  the  question  here  is,  not 
whether  Mrs.  Blount  has  made  a  will  dispos- 
ing of  her  own  property,  but  whether  the 
paper  propounded  as  such  is  a  valid  execu- 
tion of  the  power  conferred  by  the  will  of 
Hn.  Harris ;  and  for  the  reasons  above  stated 
we  do  not  think  H  is."  BUntnt  v.  WiM»r, 
28  S.  C.  545.  The  cause  was  remanded,  and 
subsequent  proceedings  taken  in  the  court  ot 
common  pleas,  and  another  judgment  ren- 
dered by  the  supreme  court  upon  the  question 
of  who  was  or  were  entitled  to  take  upon  the 
failure  of  Mrs.  Blount  to  make  a  valid  ap- 
pointment ;  but  it  is  not  claimed  here  that 
anv  federal  qucstl(«i  arose  thereon. 

To  the  judgment  of  the  supreme  court  a 
writ  of  error  was  sued  out  from  this  court, 
and  the  federal  question  relied  on  to  sustain 
our  jurisdiction  is,  that  the  Supreme  Court 
of  South  Carolina  did  not  give  full  faith  and 
credit  to  the  Judgment  of  the  Probate  Court 
of  Wilson  County.  North  Carolina,  admit* 
ting  Mrs.  Blount's  will  to  probate. 

We  cannot  see  that  any  such  question  is 
presented  by  this  record.  The  Probate  Court 
of  Wilson  County,  North  Carolina,  had  no 
jurisdiction  to  declare  the  will  duly  executed 
^according to  the  laws  of  South  Carolina," 
or  that  it  was  a  good  execution  of  the  power 
of  appointment,  and  did  not  undertake  to 
adjudge  to  that  effect,  and  it  is  not  denied 
that  Mrs.  Blount's  will  was  not  executed  ac- 
cording to  those  laws.  The  Supreme  Court 
of  South  Carolina  did  not  refuse  to  the  judg- 
ment of  the  probate  court  of  North  Carolina 
full  faith  and  credit.  It  assumed  that  the  [618] 
will  was  properly  admitted  to  probate  In 
North  Carolina,  as  well  as  In  South  Carolina, 
by  an  exemplification  thereof,  under  the  Stat- 
ute to  that  effect  In  the  latter  State,  but  it 
held  that  when  Mrs.  Harris  prescribed  the 
mode  Id  wbich  the  power  of  appointment 
should  be  exercised,  by  the  use  oi  the  words 
"by  her  last  will  and  testament  duly  exe- 
cuted," she  intended  a  will  duly  executed 
according  to  the  laws  of  South  Carolina,  and 
not  a  will  duly  executed  according  to  the 
laws  of  any  State  or  oountiy  la  wnidk  the 
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donee  uf  tlie  poorer.  Mrs.  Blount,  mieht 
bftpi>eD  to  be  domiciled  at  the  time  of  her 
death.  The  probate  of  Mrs.  Blount's  will 
fo  North  Carolina  establisht^d  that  the  will 
waa  executed  according  to  the  law  of  the 
State  where  she  was  (wmicncd,  but  It  did 
noi  establish  that  the  will  was  executed  ac- 
cording to  the  law  of  South  Carolina,  as  it 
Is  conceded  it  was  not.  When,  therefore,  the 
Supreme  Couit  of  South  Carolina,  in  cod- 
stniing  Mrs.  Harris'  will,  arrived  at  the  con- 
clusion that  the  estate  of  the  latter  would 
only  pass  to  such  penoD  as  might  receive  an 
appointment  by  a  will  duly  executed  accord- 
ing to  the  laws  of  South  Cnrolina,  that  was 
an  end  of  the  case,  and  whether  that  conclu- 
sion was  right  or  wrong  is  a  matter  with 
wliirh  we  are  not  concerned.  If  we  were  of 
a  (lilTcrent  opinion,  and,  entertaining  juris- 
diction, were  to  rcTerse  the  judgment  of  the 
Supreme  Court  of  South  Cnrolina,  we  diould 
do  it  upon  the  ground  that  that  court  erred 
in  tlie  construction  of  Mrs.  Harris'  will, 
and  not  upon  any  ground  connecterl  with  the 
judgment  of  the  probate  court  of  North 
Carnlinn.  which  could  not  and  did  not  deter- 
mine that  question.  Counsel  says  that  the 
position  of  the  plaintiff  in  error  is,  "that  the 
decision  of  the  state  court  necessarily  in- 
volved the  question  whether  the  will  of  Mrs. 
Blount  was  her  'last  will  and  testament  duly 
executed  :'  that  the  judgment  of  the  probate 
court  of  North  Carolina  is  conclusive  of  this ; 
and  whether  in  the  decision  the  state  court 
has  given  this  judgmeDt  the  same  force  and 
effect  as  it  lias  in  North  Carolina,  is  the  fed- 
eral question."  But  the  state  court  conceded 
that  Uie  judgment  of  the  probate  court  of 
North  Carolina  established  that  the  will  of 
Mrs,  Blount  was  her  last  will  and  testament 
|614]  duly  executed,  and  itsdecisioo  did  not  in  the 
slightest  degree  proceed  upon  the  denial  of 
that  fact,  but  gave  the  judgment  the  same 
force  and  effect  that  it  had  in  liorth  Carolina, 
for  in  neither  of  the  Stated  would  the  will, 
as  such,  dispose  of  property  that  did  not  be- 
long to  the  testatrix. 

To  give  this  court  jurisdiction  of  a  writ 
of  error  to  a  state  court,  it  must  appear  af- 
firmatively, not  4Hily  that  a  federal  question 
was  presented  for  decision  to  the  Iilghest 
court  of  the  State  having  jurisdiction,  but 
that  its  decision  was  necessary  to  the  deter- 
mination of  the  cause,  and  that  it  was  act- 
ually decided,  or  that  the  judgment  as  ren- 
dered could  not  liave  been  given  without 
deciding  it.  Nea  OrUant  Water  Work*  Co. 
V.  fytnitiana  Svgar  Refining  Co.  125  U.  8. 
18.  2S  [31  :  607,  6101  ;  Klinger  v.  MiMouri. 
80  U.  S.  18  Wall.  a»7.  263  f 20  :  685,  637]  ; 
Df  Savmtre  OaiOarri,  127  U.  S.  316  [82 : 
1251  ;  HopHm  t.  McLurt,  188  U.  B.  880  [88 : 
6601. 

Tfu  motion  to  ditmiu  the  terit  of  error  must 
be  tuttained.    Writ  iff  trror  dimumd. 


MM 


ISABELLA  LEE,  Ajg>t.,  [STt] 
t. 

RICHARD  W.  SIMPSON. 

(See  8.  C.  Reporter's  ed.  S7Z-G03.> 

Witt,  oonatruetion  of—power  of  ditporitum, 
how  exereited— South  Carolina  Um—ezecutum 
of  power — method  of  execution — words  em- 
strued. 

L  The  court  la  auUiorfzed  to  pot  Itself  Id  tli« 
posltlOQ  occupied  by  a  teetator.  In  order.  In  view 
of  the  ctrcumatances  then  extecinv.  to  di»oover 
from  that  cUodpoint  what  tbe  testator  Intended 
br  Us  will. 

S.  The  power  given  bja  will  to  dispose  of,  by  will, 
a  bequeet of  three  fourths  of  aboad  and  mortff)ig«, 
tbe  enjoymeot  of  which  for  life  ta  bequeathed 
to  tbe  donee  of  tbe  poww.  Is  properly  executed 
by  the  wU]  of  the  donee  which,  after  refcrrluK  to 
the  bequest,  devises  and  bequcatha  the  eotira 
property  and  estate,  to  which  atae  k  **ln  any  wis* 
entitled,"  to  her  buaband. 

3.  By  the  OonaUtution  of  South  Carolina,  adopted 
in  1888.  and  the  legislation  In  pursuance  thereof, 
Mrs.  Clemson  bad  aa  full  le^  capacity  to  make  » 
will  aa  if  she  were  a  fane  sole. 

4.  If  the  donee  of  the  power  loteoda  to  execute  ft. 
and  tbe  mode  be  in  other  respects  unezuoptlnn- 
able.  that  Intention.  bowevwmanlfCsted,  whether 
directly  or  IndireoUy,  poaltlvdy  or  br  Just  ImpU- 
catloD.  will  make  the  execution  valid  and  opm- 
tlv& 

5.  Three  olaases  of  cases  have  been  held  to  be  miS- 
otent  demonstntions  of  ao  intended  execution 
ofapowar:  (1)  where  there  has  been  some  i«f«i- 
ence  in  the  will,  or  other  Intmrnent,  to  tib* 

power;  <2i  or  a  reference  to  the  property,  which 
is  tbe  subject  on  wbloh  it  is  to  be  executed;  (8> 
or  where  tbe  provision  In  the  will  or  otlier  lo- 
stniment,  executed  1^  tbe  donee  of  the  power, 
would  otherwise  have  no  operatloa,  except  as  an 
execution  of  the  power. 

tL  The  words  "in  any  wlae  entitled"  ore  Bulflcient 
to  cover  not  only  property  which  tbe  donee  of 
the  power  hdd  In  her  own  full  rlnht,  but  also 
property  wbiOh  she  held  in  a  Umlted  rWit  undor 
her  mother^  will. 

(No.  141M.] 

Submittod  Mar.  17, 1890.  Decided  Apr.  7 , 1890. 

APPEAL  from  a  decree  of  the  Circuit  t;ourt 
of  the  United  SUtes  for  the  District  of 
South  Carolina  dismissing  a  suit  brought  to 
declare  the  trusts  on  which  land  was  held 
and  to  remove  cloud  upon  plaintiff's  titl» 
and  for  an  account  of  rente  and  profitn. 
Aprmea. 

The  facts  are  stated  in  the  opinion. 

Mettra.  Zteroy  F.  Toamana,  4,  P.  Car«^ 
and  A.  C.  BUiUEt  for  appellant : 

The  power  oi  appointment  br  will,  given 
to  Mrs.  ClenuoD,  did  not  enlarge  the  ex- 
press life  estate  devised  to  her  use. 

WiUiman  v.  HUmet,  4  Rich.  Eq.  (S.  C.> 
476 ;  Fay  v.  Fay,  1  Oush.  9S.  94 ;  Hatfield  r. 
Sohier.  114  Mass.  48-68 ;  Doe  v.  Considine, 
73  U.  9.  6  Wall.  468,  471  (18  :  869,  878). 

The  words  "to  becmne  entitled"  mean  ajk 
acquisition  of  fntemt. 

tie  Clinton's  Trust,  L.  R.  18  Eq.  295;  An* 


Non.— ^  to  Merpratotton  of  wSOsi  Mention  sf 
tsttator  to  gamn,—m»  note  to  Vxv     Belt,  7:  aOL 
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deraon.  Law  Diet  Legaog,  p.  607;  iVoM 

McGhee,  1TS.C.  48d-«H. 

Where  one  having  two  powen  makes  ref- 
erence to  (me  of  tbem  only,  this  excludes 
tbe  Idea  that  he  intended  to  exercise  the 
other. 

1  Sugd.  Powen,  181,  182.  868;  Thom^ptan 
•w.  Murray/,  S  Hill.  Ch.  (B.  C.)  S14. 

The  intention  must  be  found  in  the  acta  or 
dispositions  of  tbe  donee,  and  not  alone  in 
any  previously  expressed  purpose. 

Blake  V.  HwHetnt,  98  U.  8.  815  (8S:  189). 

The  definition  of  the  worda  controls  the 
meaning : 

fVuper^.   Hut  which  Is  <me*i  own. 

Anderson,  Law  Diet.  886. 

Atote.  Tbe  quantity  of  intenit  which 
one  has  in  the  things  of  which  be  la  the 
owner. 

Anderson,  Law  Diet.  414;  9  Bl.  Com. 
10»;  Kutter  T.  amith.  69  U.  8.  9  Wall.  500 
(17  :  888). 

The  words  "property,"  "estate,"  "en- 
titled," "acquire,"  exclude  the  idea  of  the 
execution  of  a  power  which  relates  wholly 
to  the  estate  of  another. 

Jone$  V.  Ouny,  1  Swanst.  60;  Evan*  t. 
Bvaaa,  98  Beav.  1 ;  Bilderiaek  v.  Bm/ee,  14 
S.  0.  628,  586 ;  O^aodY.  BMn,  141  Maas.  474- 
477. 

A  power  or  authority  is  not  executed  unless 
by  reference  to  the  power  or  autliority  or  to 
the  property  which  was  the  subject  of  it. 

Benn  v.  Boake,  6  Blng.  470;  ^agoe  r. 
Mile*,  1  Story,  426. 

The  intention  to  execute  a  power  of  ap- 
pointment must  appear  by  a  reference  in  the 
will  to  the  power  or  to  tbe  subject  of  it. 

Mitry  Mieha^,  18  Md.  927,  241 ;  Miehaa  v. 
Many,  96  Md.  239.  259 ;  Maryland  Mut.  Ben. 
SocUty  V.  Ctendinen,  44  Md.  429,  485 ;  ifiehael 
■V.  Baker,  19  Md.  158 ;  SMey  v.  ifcGmey.  36 
Md.  266,  275;  SewtU  v.  Wilmer,  182  Mass. 
181,  184 ;  White  v.  Hieki,  88  S.  Y.  888-107 ; 
An*  V.  Hk^Mlon.  92  Ul.  615;  Boake  v. 
Denn,  4  Bligb.  N.  R  1;  Andmefv.  Bmm- 
JUd.  82  Miss.  107-117;  BOderiKuk  v.  Boyoe, 
14  8.  C.  538-535. 

Where  a  rule  of  real  property  has  been 
settled  in  the  state  courts,  the  tame  rule  will 
be  applied  by  this  court. 

Jackmm  v.  Ohew.  96  U.  S.  12  Wheat. 
108-162  (6  :  588.  585)  ;  Manuatf  v.  ManA.  2 
McCord.  L.  252;  Henderaon  v.  Origin,  80 
U.  8.  5  Pet.  151,  155  (8  :  79,  80)  ;  Beauregard 
V.  JV«*  Orleans.  59  U.  S.  18  How.  497  (15 : 
469)  ;  Suydam  r.  WtaiamiM,  65  U.  8.  24 
How.  427  (16  :  742)  ;  Orvi*  v.  PaueU,  98  U. 
B.  176  (26  :  286). 

In  respect  to  tbe  execution  of  a  powr. 
there  must  be  a  reference  to  it.  nnleas  it  be 
In  a  case  in  which  the  will  would  be  in> 
operative  without  the  aid  of  the  power. 

4  Keot,  Com.  884 ;  Wdb  v.  ffmnar,  1  Jac. 
AW.  352;  LoceU  T.  Knight,  8  8im.  975; 
Lempriere  v.  Valpy,  6  8im.  108;  Jonea  v. 
Tucker,  2  Meriv.  538 ;  Fbrmer  t.  Bra^ord, 
SRuas.  856. 

The  words  "my  property  and  estate"  relate 
alone  to  testator's  own  property. 

Evans  v.  Boons,  28  Beav.  1 ;  Jones  v.  Owry, 
1  Swanst.  66 ;  Bingham'*  App.  64  Pa.  847. 

The  IntentioD  to  execute  uw  power  must 
184  U.S. 


be  so  clearly  manifested  in  the  set  ezecn- 
tlon  that  It  Is  impossible  to  Impute  any 

other. 

WetheriU  t.  WetheriU,  18  Pa.  265 ;  Andreum 
V.  Bmmot,  9  Bro.  Oh.  997 ;  Aw  v.  Boake,  » 
Bing.  497;  FMiertm  T.  Wiimm,  64  Md.  197; 
Smith  v.  Adkins,  41  L.  J.  N.  8.  Ch.  698: 
Doe  V.  Bird.  0  Bam.  ft  Ad.  696;  Sued. 
Powers,  878  ;  2)o$  t.  John$on,  7  Mao.  A  Or. 
1047;  Louton  v.  Loumn,  8  Bro.  Ch.  272; 
MoUon  V.  Butehineon.  I  Atk.  558 ;  Utiles  v. 
Margentm,  8  Vea.  Jr.  299 ;  Mory  v.  Michad, 
18  Md.  241 ;  Maryland  Mut.  Ben.  Society,  L 
O.  B.  M.,  V.  CZmttnm.  44  Md.  429;  ^  T. 
Smf,  65  Md.  809:  Aow  t.  PfM  Smb  »om 
a.  49  Mo.  184 ;  Oaks  t.  fbwUni,  96  D.  B. 
815  (26:  189). 

Equity  has  jurisdiction  to  prevent  or  re- 
move a  cloud  upon  title. 

Ounningham  v.  Macon  d  B.  B.  Oo.  109  U. 
S.  446  (27  :  992)  ;  United  States  v.  Duluth,  I 
Dill.  469 ;  Redmond  v.  Paekaiham.  66  111. 
484 ;  Plant  v.  Barclay,  56  Ala.  561 ;  Thomp- 
son V.  Lynch,  29  Cal.  189 ;  Hager  v.  ShindJer, 
29  Cal.  47 ;  Kennedy  v.  Northrup,  15  111.  148, 
162;  Branch  v.  MttchM,  24  Ark.  431,  439; 
King  V.  Carpenter.  87  Mich.  S68;  Orjnsby  v. 
Barr,  22  Mich.  80,  84;  Low  v.  StapUs.  9 
Nev.  209.  212;  iWv.  fimdduLae,  88  Wis. 
470;  Lawrence  v.  Kmpteman,  87  Ark.  648, 
645 ;  Booth  v.  WUa/,  102  111.  84,  114 ;  Lamb 
V.  Farreti.  21  Fed.  Rep.  5  ;  Martin  v.  Grauea,  5 
Allen,  601 ;  Cloutton  v.  Shearer,  99  Mass.  209 ; 
SuUivan  v.  Finnegan,  101  Mass.  447 ;  Loring 
V.  Downer.  1  McAIl.  860;  Bunee  v.  OaUagher, 
5  Blatchf.  481,  7  Am.  L.  Reg.  N.  8.  85; 
Toung  v.  Porter,  8  Woods,  842;  CarroU  v. 
Saferd,  44  U.  8.  8  How.  441.  468  (11:  671, 
681) ;  Orion  v.  amUh,  68  U  8.  18  How.  268 
(16  :  893). 

If  a  stranger  intrudes  upon  an  infant's 
lands  and  takes  tbe  profits,  be  is  compellable 
to  account  for  them,  and  will  be  treated  as  a 
guardian  or  trustee  for  the  infant. 

Gary  v.  Bertie,  9  Vem.  849 ;  Biary,  Eq.  Jur. 
511 ;  Pulteney  v.  Warren,  6  Ves.  Jr.  89; 
V.  SaUitt,  8  De  O.  M.  A  O.  782 ;  Aueus 
V.  Saan,  27  Beav.  006 ;  WkUmm  v.  Aitken, 
L.  a  2  Eq.  414. 

An  infant  may  proceed  on  a  legal  title  for 
account,  and  a  court,  having  taken  jurisdic* 
tlon  f<H-  one  purpose,  cui  tiy  the  title. 

Lewin,  Trusts  (Flint's  notes  to  8th  ed.) 
890,  891 :  Towntend  v.  A^,  8  Atk.  836 ;  Ed- 
wards V.  Morgan,  McClel.  541 ;  Reynolds  v. 
Jones,  2  Sim.  &  8tu.  206 ;  Blomfietd  v.  &/re, 
8  Beav.  258-259 ;  Dormer  v.  Pbrteaeue,  8  Atk. 
180 ;  if^raan  v.  Morgan,  1  Atk.  489 ;  Boier- 
deau  T.  Anu,  1  Atk.  544. 

To  oust  tbe  jorisdictim  of  equity,  it  is 
not  enough  that  there  is  a  remedy  at  law ;  It 
must  be  complete  and  adequate. 

Bowse  V.  Oruwfy,  28  U.  S.  8  Pet.  216  (7 : 
658)  ;  Wylie  v.  Com.  66  U.  8.  15  How.  416 
(14 :  758)  ;  1  Pom.  Eq.  Jur.  8§  181,  281. 
284  ;  Oelrichs  v.  Spain,  «i  U.  B.  10  Wall.  2tl 
(21 :  48) ;  .fibrsfrufy  v.  Baker.  26  U.  S.  1  Pet 
288  (7:  126). 

Messrs.  AagrBatiDe  T.  Bmyih»,A.  M.  Lee, 
JoB«ph  H.  Eu>l«.  AtUf-Oen.  of  South 
Carolina,  and  J.  I*.  Orr,  for  appellee : 

A  will  must  be  construed  in  i^te  light  of 
clrcumstanoes  surrounding  the  testatw. 
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Blake  t.  ^atob'nj,  98  U.  S.  824  (35 :  141)  ; 
PMtlahwxite'9  App.  68  Pa.  4T7;  Clark  v. 
atark.  19  S.  C.  848 ;  Seaife  v.  T/umuon,  15  8. 
0.  8S7 ;  Ladd  t.  Zodtf,  49  U.  6.  8  How.  10 
(13 :  967}  ;  Oraw  v.  JTorm,  81  U.  S.  6  Pet. 
eOS  (8 :  516) ;  EO^  v.  JaOUm,  81  U.  8.  6 
Pet  682  (8  :  028). 

The  iotentioD  must  gonm,  not  technical 
words. 

Warner  v.  Omn.  Mut.  L.  Int.  Oo.  109  U.  8. 
866  (28 1965)  ;  Bildtrbaek  v.  Boyee,  14  8.C.  528. 

If  the  donee  of  the  power  intends  to  exe> 
cate,  and  the  mode  be,  in  other  respects,  un 
ezceptiooable.  that  intention,  however  mani- 
fested, whether  directlv  or  indirectly,  pos- 
itively  or  by  Just  implication,  will  make  the 
execution  valid  and  operative. 

Blagge  v.  MiUa,  1  Story,  445 ;  Gamagy  t. 
Woodcock.  2  Munf.  (Va.)  284.  6  Am.  Dec. 
470;  FankY.  EggUttmt,9im,  SIS, 84 Am. Rep. 
188;  Beek't  App.  78  Pa.  488 ;  AttU  t.  £toear. 
45  Pa.  168 :  Den  ex  dem.  MeJfurtrie  t.  MeMvr- 
trie,  IS  N.  J.  L.  276 ;  Finite  t.  King,  38  U. 
8.  8  Pet.  377  (7  :  712). 

No  techoical  words  are  necessary  to  render 
the  execution  of  a  power  eifectual,  if  the 
intention  be  clear. 

MauTidrdl  t.  MaundrOi,  10  Ves.  Jr.  246- 
268 ;  Warner  v.  BmeeU.  8  Wash.  C.  C.  14. 

Courts  in  construing  wills  are  not  bound 
by  adjudicated  cases,  unless  the  wills  in  both 
cases,  and  the  siurounding  circumstances,  are 
QZ&ct)  V  ftli  kc 

OuUiver  V.  Fiwnts,  8  Wlls.  141,  8  W.  Bl. 
726 ;  Smith  T.  (hMn.  2  H.  Bl.  444 ;  Baddeley 
T.  Leppingwdl,  8  Burr.  1S88 ;  Oanedy  y.  Jmut, 
19  S.  C.  805. 

It  Is  not  necessary  that  the  intention  to 
execute  the  power  should  appear  by  express 
terms  or  recitals  in  the  instrument.  It  Is 
Bufflcient  that  it  shall  appear  by  words,  acts 
or  deeds,  demonstrating  uie  intention. 

Amery  Partington,  8  T.  R  665 ;  Griffith 
T.  Harriaon,  4  T.  B.  787,  748,  749 ; 
V.  Lloyd,  5  Russ.  830,  841 ;  Fhmk  r.  EggU^on, 
92  111.  515:  Wamw  v.  Conn.  MtU.  L.  Int. 
Co.  109  U.  8.  366  (27  :  966)  ;  Blake  v. 
Hawkina.  OS  U.  8.  816-826  (25:  189,  141). 

It  is  sufficient  if  the  act  ^owa  that  the 
donrc  had  in  view  the  subject  of  the  power. 

\7aii€  T.  Bitke,  88  T.  888-892 ;  SewaU 
r.  Wilmer,  182  Mass.  181-184;  Boydv.  Satter- 
white.  10  B.  C.  62;  BilOerhaek  t.  Boyu,  14  8. 
C.  m  .  Moody  f.  Tedder,  16  S.  C.  664;  1 
8t^.  Powers,  871 ;  Farwell,  Powers,  165, 

The  intention  to  execute  the  power  of  ap- 
pointment, by  deTislng  the  whole  estate  in 
the  land,  is  obvious,  and  the  property  passed 
which  was  covered  by  the  power. 

Bopkint  r.  Magyek,  Rich.  Eq.  Cas.  (8.  C.) 
869 ;  Atty  Oen.  t.  Witkinaon,  L.  R  2  Eq.  816  ; 
Standen  v.  Standen,  2  Ves.  Jr.  680 ;  1  8ugd. 
Powers,  878;  Farwell,  Powers,  164;  WildSore 
T.  Gregory,  L.  R  12  Eq.  468;ironAT. 
MmodiUy,  1  Sim.  880. 

This  court  has  unlfbrmly  lefuaed  to  be 
bound  by  state  decisions  as  to  personal  prop- 


lift  T.  TVam,  41U.  8.  16  Pet.  1  (10  :  865). 

[574]  j^^^  BUtehfiird  delivered  the 

opinion  of  the  coort: 


This  is  an  appeal  from  a  decree  of  the  Cir- 
cuit Court  of  the  United  States  for  the  Dis> 
trict  of  South  Carolina,  dismissing  the  bill 
of  complaint  of  Isabella  Lee,  an  infant,  by 
her  next  friend.  Gideon  Lee,  against  Rich- 
ard W.  Simpson. 

The  fo]lowing''are  the  matoial  Cuts  to* 
Tolved  in  the  case: 

On  May  IS,  1854,  Mrs.  Floride  Calhoun 
was  seised  and  possessed  of  the  tract  of  land 
situate  in  that  part  of  Pickens  district  which 
is  now  Oconee  County,  in  the  State  of  South 
Carolina,  on  the  east  side  of  the  Seneca 
River,  Imown  as  the  Fort  Hill  place,  con- 
taining eleven  hundred  and  ten  acres,  more 
or  less,  and  on  that  day  she  and  her  daughter, 
Cornelia  H.  Calhoun,  sold  and  conveyed  that 
tract  of  laud,  together  with  certain  personal 
property,  to  Andrew  P.  Calhoun,  for  the  sum 
of  $48,000,  Cornelia  H.  Calhoun  having  no 
interest  in  the  real  estate.  Andrew  P.  Cal- 
houn executed  his  bond  under  seal  to  Mrm. 
Calhoun  and  Cornelia,  conditioned  for  ths 
payment  of  |40,200  to  Mrs.  Floride  Calhoun, 
and  the  remaining  $8,800  to  Cornelia,  and, 
to  secure  the  payment  of  the  bond  represent- 
ing the  purchase  money,  and  as  a  part  of 
the  same  transaction,  at  the  same  time  exe- 
cuted and  delivered  to  Mrs.  Calhoun  and 
Cornelia  Beparate  mortgages  of  the  same  tract 
of  land  ana  of  the  personal  property,  to  se- 
cure the  payment  oi  the  nuns  of  money  men- 
tioned in  the  bond. 

On  the  27th  of  June,  1868,  Mrs.  Calhoun 
made  her  last  will  and  testament,  whereby, 
among  other  things,  she  devised  and  m- 
queatned  as  follows : 

"2.  To  my  daughter  Anna  Maria,  wife  at  [57ft] 
Thomas  G.  Clemsoo,  of  Maryland.  I  give, 
devise  and  bequeath  during  her  life,  and  for 
her  sole  and  separate  use,  the  following  prop- 
erty :  my  house  and  lot  in  Pendleton  and  toe 
land  attached  and  belonging  thereto,  pur- 
chased by  me  from  Mrs.  Wiifiani  Adger,  to- 

Sther  with  the  furniture  and  everything  in 
B  house  and  upon  the  premises,  reserving, 
however,  the  silver  and  such  other  article* 
as  I  may  hereinafter  specifically  give  to 
others;  also  all  my  jeweliy  and  the  silver 
cross  aiid  prayer  book  presented  to  me  by  the 
church  at  Newport,  Rhode  Island.  At  Anna's 
death  I  devise  and  bequeath  all  the  above- 
mentioned  property  to  her  daughter,  Floride 
Clemson,  and  at  the  death  of  Floride,  if  she 
dies  without  issue,  I  devise  and  bequeath  it 
to  my  sons',  John's  and  William's,  children 
then  living  equally,  among  them,  or,  if  timf 
be  dead,  to  their  issue  then  living." 

"10.  I  am  possessed  still  of  a  large  residua 
of  property,  consisting  principally  of  s  debt 
due  me  by  my  son  Andrew  for  the  purchase 
of  Fort  Hill,  amounting  to  about  forty  thou- 
sand two  hundred  dollars,  secured  to  me  by 
bond  and  mortgage.  I  have  also  an  unse- 
cured interest  in  a  gold  mine  in  Dahlonegm, 
Georgia  belonging  to  the  estate  of  my  lata 
husband,  and  aiao  an  interest  in  the  ertate  of 
my  second  son.  I^trick,  and  second  daughter, 
Cornelia,  besides  other  property.  Whatever 
real  or  personal  property  I  may  possess  at  my 
death  and  not  nereinbefoie  specifically  or 
otherwise  dispoaed  of,  I  direct  my  executon 
to  sell  wheoSTv  they  shall  deem  it  advisable. 
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I  direct  my  executors  to  collect,  as  fast  as 
[>ossible,  the  »bOTe-mentioned  residue  of  mj 
estate,  and,  after  paying  off  mj  debts  and 
the  legacy  to  Calhoun  Clemson,  the  remainder 
I  wish  diTlded  Into  four  paita,  which  I  dis- 
pose of  as  follows; 

"20.  One  part,  being  the  fourth  of  the 
above  residue,  I  give  and  bequeath  to  my 
daughter  Anna  durlag  her  life  and  for  her 
sole  aod  separate  use ;  and  at  her  death  I  will 
and  bequeath  it  to  her  daughter  Floride,  and 
at  Floride's  death,  if  she  dies  without  issue, 
I  will  and  bequeath  it  to  the  children  of  my 
deceased  sons  John  and  William  then  liring, 
equally  among  them,  or  to  their  issue  if  they 
dead,  issue  to  represent  the  parent.  The 
[ST6]  better  to  effect  my  intentions  in  regard  to  the 
property  in  this  and  the  second  clause  given 
to  Anna,  I  appoint  Edward  Noble,  ot  Abbe- 
▼ille,  trustee  for  it  and  vest  in  him  the  legal 
title.  Should  Anna  at  any  time  wish  to  sell 
the  house  and  lands  in  Pendleton  or  all  or 
any  portion  of  the  property  given  to  her  for 
Uie,  the  trustee,  provided  it  meets  with  his 
approval,  is  authorized  to  dispose  of  it  ac- 
cording to  the  wishes  of  my  daughter,  upon 
having  her  written  request  for  so  doing. 
The  proceeds  of  such  sale  the  trustee  shall 
hold  subject  to  the  trusts  and  limitations  de- 
clared in  reference  to  the  original  property. 
The  trustee  is  authorized  and  required  to  in- 
vest the  proceeds,  and  also  the  fourth  part  of 
the  resiaue  herein  given  to  her.  In  such 

f property  or  in  such  way  as  she  may  in  wrlt- 
ng  direct,  provided  it  meets  wiui  his  ap- 
proval.   The  trustee  is  autJiorized  and  re- 

?[uired  from  time  to  time  to  change  such 
nvestments  as  often  as  he  may  be  directed 
so  to  do  by  my  said  daughter  in  writing, 
provided  it  meets  with  his  approval,  holding 
always  the  substituted  prepay  or  reinvest- 
ments subject  to  the  trusts  and  limitations 
aforesaid.  If  from  death  er  any  other  cause 
there  is  no  trustee,  or  if  Anna  at  any  time 
shall  desire  to  change  her  trustee;  she  shall 
have  the  power  so  to  do  and  to  appoint  an- 
otlier  by  any  instrument  in  writing,  under 
seal,  executed  by  her  in  the  presence  of  two 
subscribing  witnesses;  and  as  often  as  she 
may  desire  to  change  her  trustee  she  shall 
have  the  power  so  to  do  by  observing  the 
form  and  solemnity  above  described. 

"21.  One  fourth  part  of  said  residue  of 
my  said  estate  I  give  and  bequeath  to  my 
granddaughter  Floride  Elizabeth  Clemson, 
but  if  Floride  should  die  without  leaving 
issue  I  give  and  bequeath  it  at  her  death  to 
the  children  of  my  sons  John  and  William, 
or  the  issue  of  uiem  if  they  be  dead,  the 
issue  to  take  by  representation. 

"22.  The  remaining  two  fourths  I  dispose 
of  as  follows:  To  Kate  P.  Calhoun,  my 
daughter-in-law,  1  give  and  bequeath  the 
one  naif  of  the  one  fourth  of  said  residue  of 
estate,  to  be  enjoyed  by  her  ^uring 
widowhood.  At  her  death  or  marriage, 
whictiever  first  happens,  I  give  and  beque^ 
the  same  to  such  of  her  children— being  my 
grandchildren — as  may  then  be  alive;  but 
■hould  eitlier  of  my  said  grandchildren  die 
[577]  under  twen^-one  years  (tf  age,  leaving  no 
child  ot  diihiren,  the  share  of  such  deceasing 
grandchild  ihkll  go  to  the  snnrivm  or  sur* 


vivor  of  them  or  their  Issue,  the  issue  repre- 
senting the  parent.  If  Kate  should  die  be- 
fore me,  what  I  have  given  her  in  this  will 
is  not  to  revert  to  my  estate,  but  is  to  go  to 
her  children— my  grandchildnm— living  at 
my  death,  subject  to  the  conditions  and 
limitations  above  expressed. 

"38.  The  remaining  fourth  and  half  of  a 
fourth  of  the  aforesaid  residue  of  my  estate 
I  give  and  bequeath  to  my  grandsons,  John 
0.  Calhoun  and  Benjamin  A.  P.  Calhoun, 
sons  of  my  deceased  son  John,  and  Wflllam 
Lowndes  Calboim,  child  ot  my  second  bod 
William,  equally  among  them;  and  should 
either  of  them  die  under  twenty-one  years  of 
age,  leaving  no  issue,  the  share  of  such  de- 
ceased child  shall  go  to  the  survivw  or  sur- 
vivors." 

On  the  22d  of  January,  1866,  Mrs.  Calhoun 
duly  made  a  codicil  to  her  last  will  and  tes- 
tament, wherein,  among  other  things,  she 
revoked  the  devise  of  the  real  proper^  in 
Pendleton  made  to  Anna  Clemson  In  tha 
second  paragraph  of  her  will,  and  devised  tha 
same  to  other  pmons,  and  provided  as  fol- 
lows: 

"3.  By  the  nineteenth  clause  of  the  will  I 
directed  the  said  bond  debt  on  my  deceased  sen 
Andrew,  secured  by  mortgage  on  Fort  Hill, 
together  with  all  other  property  possessed 
by  me  and  not  before  disposed  of,  to  be  col- 
lected by  my  executors  and  the  proceeds  to 
be  divided  Into  four  parts.  One  part  I  nve 
to  Anna,  one  part  to  her  daughter  Floride, 
and  the  two  other  parts  to  Kate  and  her 
children,  as  will  appear  by  clauses  20,  21, 
23  and  23  of  the  will.  I  desire  now  to 
change  the  disposition  of  the  said  bond  and 
mortgage  debt,  and  do  now  give  and  bequeath 
it  in  the  following  manner:  Three  fourtha 
of  my  interest  in  said  bond  and  mortgage 
debt,  amoimting  to  about  forty  thouaanid 
two  hundred  dollars,  I  hereby  give  and  be- 
queath to  my  daughter,  Anna  M.  Clemson, 
to  be  enjoyed  by  her  under  clause  twenty  of 
the  will,  and  according  to  the  provisions  of 
that  clause  to  vest  in  the  same  trustee  and  to 
be  subject  to  all  the  powers,  trusts,  conditions 
and  limitations  of  that  clause  precisely  as 
the  bequests  therein  made  were  subject  to  fS78] 
them,  with  this  exception  and  alteration, 
that  my  daughter  Anna  is  hereby  )iuthorized 
and  empowered  by  a  last  will  and  testament 
duly  executed  by  her,  to  dispose  of  this  be- 
qu^  of  three  fourths  of  said  bond  and  mort- 
gage debt  as  she  pleases.  If  she  does  not 
uius  dispose  of  It  at  her  death,  I  give  and 
bequeath  it,  the  said  three  fourths,  to  her 
daughter  Floride,  and  should  the  said  Flo- 
ride die  without  leaving  issue  I  give  and 
bequeath  it  at  her  death  to  her  brouer,  Cal- 
houn Clemson;  but  nevertheless.  Floride 
shall  likewise  have  power  to  dispoae  of  it 
at  her  deiUh  as  ahe  pleases,  by  a  last  will  and 
testament  duly  executed  by  her.  By  clause 
second  of  the  will  I  gave  the  furniture  and 
everr  article  of  the  property  in  my  house  in 
Pendleton  uid  upon  the  premises,  with  cer- 
tain reservations,  and  also  my  jewelry  and 
some  other  small  articles,  to  my  said  daughter 
Anna.  I  now  confltm  to  her  the  bequests  <tf 
aforesaid  fumltun  and  all  other  personal 
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propertT  embraced  tn  said  secoDd  clause, 
which  it  Ib  my  will  that  she  shall  enjoy  for 
life  as  her  sole  and  separate  estate,  and  at 
her  death  I  give  and  bequeath  all  this  per- 
Bonal  propertT  to  her  daughter  Floride  abso- 
lutely. To  Anna  I  also  give  and  bequeath 
the  oil  protrait  of  my  mother,  which  by 
clause  fifth  of  my  will  I  gave  to  my  daughter- 
In -law  Kate. 

"3.  The  remaining  one  fourth  part  of  my 
in  t  crest  in  said  bond  -and  -moitgage  debt 
against  the  estate  of  my  deceased  son  Andrew 
I  give  and  bequeath  tn  Ploride  Elizabeth 
CIcmsoD,  my  granddaughter,  but  if  slie  dies 
without  leaving  issue  I  give  and  bequeath  it 
tr>  her  brother,  John  Camuun  Clemsoo.  She, 
nevertheless,  Is  hereby  authorized  and  em- 
pjjwercMi  to  dispose  of  said  fourth  part,  as  she 
pleuses,  by  her  last  will  and  testament  duly 
executed. 

"4.  Should  my  granddaughter  Ploride's 
death  occur  before  mine,  what  I  have  given 
her  in  the  will  and  codicil  shall  not  falf  ioto 

the  residuum  of  my  estate,  but  I  give  and 
bcquenth  it  to  her  mother,  my  daugliter  Anna, 
who  shall  take  it  subject  to  all  the  trusts, 
powers  and  limitations  imposed  upon  t)te  di- 
rect bequest  to  her;  and  should  my  daughter 
Anna's  death  occur  before  mine,  what  I  mve 
given  lier  in  tlie  several  clauses  of  the  will 
and  codicil  shall  not  fall  into  the  residuum 
of  my  estate,  but  I  give  and  bequeath  the 
same  to  her  daughter  Floride.  who  shall  take 
and  enjoy  it  as  her  mother  would  have  done 
if  living,  subject  to  the  same  trusts,  powers, 
liniitittiuns  and  conditions;  and  should  both 
Anna  and  Floride  die  before  me,  what  has 
been  given  them  in  the  several  clauses  of  the 
will  and  codicil  sliall  not  fall  into  the  said 
residuum,  but  I  give  and  bequeath  the  whole 
to  my  grandson,  John  Calhoun  Clcmson. 

"5.  bhould  I  at  any  time  collect  the  afore- 
said bond-and-mortgaee  debt,  or  any  part  of 
it,  or  should  Fort  Hill  be  purchased  wiUi  it, 
or  the  money  be  invested  in  any  other  prop- 
erly or  be  retained  in  hand,  tlie  property  thus 
purchased,  the  property  thus  obtained  by  lo- 
Tcstment  and  the  money  thus  retained  shall 
be  considered  and  held  to  be  in  the  place  of 
and  the  same  as  tbk  aforesaid  bond  and  mort- 

Sigc,  and  shall  paaa  under  this  codicil  as  if 
V  same  were  still  in  the  form  of  said  bond 
and  mortgage — that  is  to  say,  shall  pass  to 
my  daughter  Anna  and  granddaughter  Flo- 
ri<lc,  as  aforesaid  bond  and  mortgage  debt  is 
directed  to  be  divided  between  them." 

On  the  12th  of  March,  1866,  Mrs.  Floride 
C-ilhoun  and  Thomas  O.  Clemson  (to  whom 
letters  of  administration  had  been  granted 
in  February,  1666,  on  the  personal  estate  of 
Cornelia  }£.  Calhoun,  who  had  departed  this 
life  intestate  and  unmarried  in  that  year), 
as  administrator  of  the  personal  estate  of 
Cornelia,  exhibited  their  bill  in  the  Court 
of  Equity  for  the  District  of  Pickens,  State 
of  South  Carolina,  against  Andrew  P.  Cal- 
houn and  others,  for  the  foreclosure  of  the 
mortgage  on  the  tract  of  land  known  as  the 
Fort  Hill  place,  executed  to  secure  payment 
of  the  bond  aforesaid,  and  for  the  sale  of  the 
land  for  that  purpose,  and  at  the  July  Term, 
1869,  of  the  court  a  decree  was  made,  whereby 
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it  was  adjudged  that  the  mortage  be  fore- 
closed and  the  land  sold,  which  decree,  on 
appeal,  was  affirmed  by  the  Supieme  Court 
of  the  State  of  South  darolina.  and  the  causa 
remanded  to  the  circuit  court  for  further 
proceedings  in  accordance  therewith. 

During  the  pendency  of  that  suit,  and  tm 
the  25th  of  July.  1866.  Mrs.  Floride  Calhoun 
departed  this  life,  leaving  in  full  force  her 
last  will  and  testament,  as  nioditicd  by  the  wjmqi 
codicil  aforesaid  ;  and  thereafter,  on  the  7tfa  ^ 
of  August,  1866,  her  last  will  and  testament 
and  the  codicil  thereto  were  duly  admitted  to 
probate,  and  Edward  Noble,  one  of  the  per- 
sons mentioned  as  executors  therein,  duly 
qualified  as  such  on  the  same  day.  , 

In  August,  I8G9.  Floride  £.  Clemson  in- 
termarried with  Gideon  Lee,  of  the  State  of 
Kew  York,  and  the  plaintiff,  Isabella  Lee, 
is  the  only  child  of  such  marriage,  ami,  on 
the  27th  of  August,  1871,  the  said  Floride  E. 
Lee,  formerly  Clemson,  died  intestate,  lear- 
ing  surviving  ber,  as  her  sole  beirs-at-law 
and  distributees,  her  husband,  Gideon  Lee, 
and  her  daughter,  Isabella  Lee,  the  plaintiflf. 

On  the  29th  of  September,  1871,  Mn.  Annm, 
C.  Clemson  ivade  her  last  will  and  testament, 
as  follows: 

"Id  the  name  of  Ood,  Amen. 

"Whereas  I  am  entitled  to  legacies  under 
the  last  will  of  my  deceased  mother.  Floride 
Calhoun,  and  to  a  distributive  share  in  the 
several  estates  of  my  deceased  sister,  Cornelia 
Calhoun,  and  mv  brother,  Patrick  Calhoun, 
and,  notwithstanding  my  coverture,  have  full 
testamentary  power  to  dispose  of  tlie  same: 

"Now  I,  Anna  Calhoun  Clemson,  the  wife 
of  Thomas  G.  Clemson,  of  the  Town  of  Pen- 
dleton, in  the  County  of  Anderson  and  Stata 
aforesaid,  beingof  sound  and  disposingmlnd. 
mcmurr  and  understanding,  do  make  this  my 
last  will  and  tcstaqnent  In  manner  following: 

"I  will,  devise  and  bequeath  the  entire 
property  and  estate  to  which  I  am  now  in 
any  wise  entitled  and  which  I  may  hereafter 
acquire,  of  whatever  the  same  may  consist, 
to  my  beloved  hus»>Rnd,  Thomas  G.  Clemscm, 
absolutely  and  in  fee  simple ;  but  should  m^ 
husband,  Thomas  G.  Cienoson,  depart  this 
life  leaving  me  his  survivor,  or  should  be 
survive  me  and  then  die  intestate,  in  either 
event  I  will,  devise  and  bequeath  my  entire 
property  and  estate,  as  well  as  that  which  I 
may  hereafter  acquire,  of  whatever  the  same 
may  consist,  to  my  granddaughter,  Isabella 
Lee.  the  cliild  of  Gideon  Lee,  of  the  State 
of  New  York,  absolutely  and  in  fee  simple. 
I  hereby  nominate  and  constitute  Thomas  O. 
Clemson  executw  of  this  my  will." 

The  proceedings  for  foreclosure  against  l**' 
Andrew  P.  Calhoun  duly  went  to  (wcree. 
Noble,  executor,  having  been  substituted 
as  one  of  the  complainants,  imder  which  the 
Fort  Bil  1  property  was  sold  and  purchased  by 
Thomas  G.  Clemson,  as  trustee  of  his  wife, 
on  January  1,  1873 ;  and  on  June  10,  1875. 
title  was  made  for  the  same,  in  pursuance  of 
an  order  of  the  court,  to  TbwnasO.  Clemson. 
as  trustee  of  Anna  M.  Clemson,  under  the 
will  of  Mrs.  Floride  Calhoun,  be  having 
been  duly  appointed  such  trustee  on  the  13th 
(tf  Decemlm   1371.   The  cnuideration  for 
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aald  purchase  and  cooTeyance  appears  to  have 
been  the  Diortgage  debt  of  Andrew  P.  Cal- 
houn, and  Mr.  Clemson,  it  is  alleged,  also 
discharged  legacies  and  demands  to  the 
amount  of  $6,964.98  in  the  purchase  and  re- 
demption of  said  property. 

On  the  9th  of  Kovember,  1878,  a  partition 
to  kind  was  made  of  the  Fort  Hdl  property 
between  Anna  H.  Clemson  and  Thomas  G. 
Clemsbn,  as  her  trustee,  on  the  one  part,  and 
tlic  plaintiff  and  Gideon  Loe,  as  her  guard- 
iim,  on  the  other  part,  by  which  one  fourth 
]iiirt  thereof,  unounting  to  about  288  acres, 
was  allotted  and  set  off  to  the  plaintiff,  and 
tlio  runiainiJcr.  amounting  to  about  814  acres, 
wits  ulluUcd  ai)d  set  off  to  said  Anna  M. 
Clemson  Hnil  Thomas  G.  Clemson ;  and  the 
plaiatilT  lliereuDon  entered  into  possession  of 
the  parcel  so  allotted  to  her,  and  has  ever 
since  remained  in  posscssiop  thereof. 

On  the  12th  of  September.  1875,  Anna  M. 
Clemson,  otherwise  known  as  Anna  C.  Clem- 
son, died,  leaving  in  full  force  and  unre- 
voked her  said  last  will  and  testament,  bear- 
ing date  S<jptemlKr  29,  1871,  which  was  duly 
admitted  to  probate ;  and  from  September, 
IS?."),  to  the  time  of  his  death.  Thomas  G. 
Clemson  remained  in  quiet,  open  and  contin- 
uous possession  of  the  property,  claiming  to 
bold  the  some  as  his  individual  property  in 
fee  simple. 

On  April  6,  1888,  Thomas  G.  Clemson  died, 
leaving  in  full  force  and  unrevoked  bis  last 
will  and  testament,  bearing  date  tlie  6th  of 
November,  1886,  together  with  a  codicil  there- 
to, bearing  date  the  26th  ot  Hardb,  1887. 
-which  will  and  codicil  were  duly  admitted 
[SSS]  to  probate  on  the  20th  of  April,  1888.  In 
and  by  the  codicil  the  defendant  Simpson 
was  named  and  constituted  the  sole  executor 
of  the  will,  and  the  Fort  Hill  property  was 
devised  to  him  on  certain  trusts,  fully  set 
out  tlicrpin,  in  virtue  whereof  the  defendant 
entered  into  and  now  remains  in  possession 
of  the  Fort  Hill  property. 

The  bill  in  this  case  was  filed  on  the  26th 
of  November,  1888.  After  setting  forth  the 
contents  of  the  will  and  codicil  of  TArs.  Flo- 
ride  Calhoun,  the  foreclosure  of  the  mortgage 
given  by  Andrew  P.  Calhoun,  the  deaUi  of 
Mrs.  Floride  Calhoun,  the  probate  of  her 
will  and  codicil,  the  marriage  of  bar  grand- 
daughter, Floride  Elizabeth  Clemson,  to  Gid- 
eon Lee,  the  status  of  the  plaintiff  as  their 
daughter,  the  death  of  Mrs.  Lee,  leaving  her 
hustrand,  Gideon  Loe,  and  the  plaintiff  as 
her  sole  helrs-at-law  and  distributees,  it  al- 
leged that  the  property  so  devised  by  Hirs. 
Floride  Calhoun  for  the  use  of  Mrs.  Clemson 
passed  to  the  plaintiff  under  the  provisions 
of  the  will  of  Mrs.  Calhoun ;  that,  after  the 
death  of  Mrs.  Calhoun,  a  decree  was  made  in 
the  foreclosure  suit  for  the  sale  of  the  prop- 
erty ;  that  under  that  decree  it  was  sold,  In 
January,  1872,  to  Thomas  Q.  Clemson,  as 
trustee  for  his  wife,  tlie  said  Anna  M.  Clem- 
•on,  under  the  last  will  of  Ma.  Calhoun  and 
the  codicil  thereto,  Clemson  having  been 
substituted  as  trustee  In  the  place  of  ^ward 
Noble ;  that  the  sale  was  ccHiflrmed  and  the 
title  to  the  pro^rty  convened  to  Clemson, 
trustee  as  aforesaid,  in  consideration  of  the 
premises,  which  were  a  recital  of  the  pro- 
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ceedings  in  the  case  and  the  non>inal  consid- 
eration of  three  dollars,  no  money  having 
been  paid,  and  no  cash  paid  into  court  or 
into  the  hands  of  itsotllcers.  except  the  costs; 
that  the  deed  to  Clemson  was  duly  recorded, 
and  the  property  thus  taken  in  part  payment 
of  the  debt  of  Andrew  P.  Calhoun  was  held 
continuously  bv  Ciemson  as  trustee,  up  to 
the  time  of  his  death,  under  the  trusts  created 
by  the  will  and  codicil  of  Mrs.  Calhoun  ;  that 
thereafter,  the  plaintiff  bein^  then  entitled  to 
one  fourth  of  the  pmperty  m  fee  simple  ab- 
solute under  the  will  and  codicil  of  Mrs. 
Calhoun,  and  Mrs.  Clemson  being  entitled 
to  a  life  estate  in  three  fourths  thereof  for  her 
sole  and  separate  use,  with  remainder  to  the 
plaintiff  on  the  death  of  Mrs.  CIcmsun.  in 
case  the  latter  did  not  exercise  the  power  of 
appointment  by  her  last  will  and  tetitunu^iit,  [5S3] 
as  provided  by  the  will  and  codicil  of  .Mrs. 
Calhoun,  the  plaintiff's  father,  acting  for  her, 
and  Clemson,  as  trustee  under  the  will  atid 
codicil  of  Mrs.  Calhoun,  mode  an  infunnal 
partition  of  the  property,  and  since  that  time 
the  plaintiff  hod  been  in  possession  of^about 
800  acres  of  it,  and  the  remainder  of  it,  con- 
sisting of  about  814  acres,  had  been  in  pos- 
session of  Clemson  up  to  the  time  of  his 
death,  and  since  that  time  In  Uie  possession 
of  the  defendant,  claiming  under  Clemson,  as 
trustee  under  the  will  and  codicil  of  Mrs. 
Calhoun;  that  Mrs.  Clemson  died  in  Septem- 
ber, 1875,  without  having  exercised  the 
power  of  appointment  conferred  upon  her  by 
the  will  and  codicil  of  Mrs.  Calhoun;  tlmt 
thereupon  the  plaintiff  became  entitled,  in 
fee  simple  absolute,  to  the  three  fourths  of 
the  property  then  in  the  possession  of  Clem- 
son, as  trustee,  and  to  the  rents  and  profits 
of  that  part  of  the  property  from  that  time ; 
that  Clemson  remained  in  possession  of  that 
part  of  tlie  property  subject  to  the  trusts  of 
Uie  will  and  cixlicil  of  Mrs.  Calhoun,  from 
the  time  of  the  death  of  Mrs.  Clemson  until 
he  died,  in  April,  1888,  leaving  the  plaintiff 
his  sole  heir-at-law,  during  tbe  whole  of 
which  time  he  collected  the  rents  and  profits 
of  the  property,  amounting  in  all  to  over 
$31,000,  without  including  interest;  that 
since  the  death  of  Clemson  uic  defendant  had 
in  some  manner,  claiming  under  Clemson, 
acquired  possession  of  the  614  acres,  and  of 
tbe  rents  and  profits  thereof,  without  having 
been  appointed  trustee  under  the  will  and 
codicil  of  Mrs.  Calhoun;  and  that  the  de- 
fendant was  about  to  make  a  deed  of  the  814 
acres,  and  of  such  accumulated  rents  and 
profits,  to  uses  and  purposes  which  would 
wholly  defeat  such  rights  of  the  plaintiff. 

The  bill  waived  an  answer  on  oath,  and 
prayed  for  an  accounting  by  the  defendant  of 
the  rents  and  profits  of  the  614  acres ;  that 
the  trusts  on  which  Clemson  held  the  property 
be  declared ;  that  the  cloud  upon  the  plain- 
tiff's title  to  it  be  removed ;  Uiat  she  be  ad- 
judged to  bold  the  property  in  fee  simple 
absolute ;  that  the  defeinant  account  for  the 
personal  property  in  which  Mrs.  Clemson  liad 
a  life  estate,  and  In  which  the  plaintiff  tiaa 
an  estate  in  remainder  or  otherwise  which  [584] 
came  into  his  possession ;  and  that  he  be  en- 
Joined  from  conveying  any  part  of  the  prop- 
erty, or  any  of  tlie  property  of  which  Clem- 
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mm  died  possesBed,  to  any  use  or  trust 
which  would  tend  in  aaj  manner  to  cloud 
the  title  of  the  plaintiff  or  defeat  her  rights 
In  the  premises;  and  for  general  relief. 

The  answer  set  up  that  Mrs.  Clemson,  by 
her  last  will  and  testament,  dulT  executed 
and  duly  admitted  to  probate,  'dfsposed  of 
Uie  property  held  under  the  trusts  of  the  will 
and  codicil  of  Mrs.  Calhoun,  in  favor  of  her 
husband,  Thomas  Q.  Clemson ;  that  from  and 
immediately  after  her  death  the  property 
Tested  in  him  in  fee  simple;  and  that  his 
continuous  and  undisturbed  possession  thereof 
from  that  time  was  in  his  own  right,  and  not 
M  trustee. 

After  a  replication,  prooh  were  taken,  and 

the  case  was  beard  by  the  circuit  court,  with 
the  result  before  stated. 

The  opinion  of  that  court  is  reporter  in  89 
Fed.  Rep.  285.  It  passed  upon  what  is  the 
only  material  auestton  In  the  case,  namely, 
as  to  whetiier  Mn.  Clemson,  by  her  will, 
exercised  the  power  given  to  her  by  the  will 
and  codicil  oi  Mrs.  Calhoun,  to  dispose  of 
the  bequest  of  three  fourths  of  the  interest  of 
Mrs.  Calhoun  in  the  bond-and-mortgage  debt 
of  Andrew  P.  Calhoun,  amounting  to  about 
^40,300.  The  conclusion  of  the  court  was, 
that  the  will  of  Mrs.  Clemson  referred  to  the 
property  which  was  the  subject  of  the  power 
and  also  to  the  power  itself ;  that  it  was  her 
intention  to  dispose  of  the  property  in  ques- 
tion by  her  will ;  and  that  such  intention 
was  carried  out  in  due  execution  of  the 
power. 

The  recital  in  the  will  of  Mrs.  Clemson  is 
08  follows:  "Whereas  I  am  entitled  to  lega- 
cies under  the  lost  will  of  my  deceai^ 
mother,  Floride  Calhoun,  and  to  a  distribu- 
tive share  in  the  several  estates  of  mv  de- 
ceased sister,  Cornelia  Calhoun,  ana  my 
brotlier,  Patrick  Calhoun,  and,  notwithstand- 
ing my  coverture,  have  full  testamentary 
power  to  dispose  of  the  same."  It  then  pro- 
ceeds as  follows :  "  I  will,  devise  and  be- 

?ueath  the  entire  property  and  estate  to  which 
am  now  in  any  wise  entitled  and  which  I 
may  hereafter  acquire,  of  whatever  the  same 
may  consist,  to  my  beloved  husband,  Thomas 
O.  Clemson,  absolutely  and  in  fee  simple ; 
but  should  my  husband,  Thomas  Q.  Clemson, 
deput  this  life,  leaving  me  his  survivor,  or 
should  he  survive  me  and  then  die  intestate, 
in  either  event  I  will,  devise  and  bequeath 
my  entire  property  and  estate,  as  well  as  that 
which  I  may  hereafter  acquire,  of  whatever 
the  same  nuiy  consist,  to  my  granddaughter, 
Isabella  Lee,  the  child  of  CFideon  Lee,  of  the 
State  of  New  York,  absolutely  and  in  fee 
simple. " 

As  Mrs.  Clemson  died  before  her  husband, 
and  08  be  did  not  die  intestate,  this  last  de- 
vise and  bequest  to  the  plointiff  did  not  be- 
come operative,  and  the  clause  containing  It 
is  of  no  effect,  except  as  its  language  may 
bear  upon  the  proper  construction  of  the  en- 
tire instrument. 

The  view  takot  by  the  circuit  court  was 
that,  00  Mrs.  Clemson  had  the  rig^t,  for  her 
life,  to  the  enjoyment  of  the  propert]^  li^lct 
In  trust  for  her  under  the  will  and  codicil  of 
Mrs.  Calhoun,  and  the  absolute  power  of 
dUposing  of  It  by  win,  ibe  treated  it  hn 
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will  08  being  as  much  hers  as  the  distribntlva 
share,  referred  to  in  her  will.  In  the  nvoBl 
estates  of  her  sister  and  brother ;  that  It  would 
be  too  narrow  and  technical  a  construction 
of  the  will,  under  the  circumstances,  so  to 
limit  the  longuage  of  the  devise  and  bequest 
OS  to  exclude  the  exercise  of  the  power ;  that 
the  mention  of  tlie  distributive  shore  In  the 
estates  of  her  sister  and  her  brother  allowed 
it  to  be  said  that  the  language  of  the  devise 
and  bequest  might  have  some  effect  by  means 
of  her  interest  in  such  distributive  share, 
but  that  would  not  be  all  the  effect  which 
the  words  imported ;  that  if  the  intention  to 
pass  the  propertyheld  in  trust  could  be  discov- 
ered, aach  intention  ought  to  prevail ;  that  the 
intent  to  dispose  of  suchproperty  was  apparent 
on  the  face  of  the  will ;  that,  as  it  plainly 
referred  to  the  property  covered  by  the  power, 
its  language  coula  not  be  satisflra  unless  Uie 
instrument  should  operate  as  an  execution  of 
the  power ;  that  the  recital  In  the  will  that, 
notwithstanding  her  coverture,  she  had  "  full 
testamentary  power  to  dispose  of  the  same* 
(referring  to  the  legacies  under  the  will  of 
her  mother  and  to  a  distributive  share  in  ttie 
estates  of  her  sister  and  brother),  could  not 
be  regarded  as  merely  a  reference  to  the  fact 
that,  shortly  before  that  time,  married  women 
in  South  CoTolina  hod,  bv  the  Constitution  [MC] 
of  1668,  and  the  legislation  consequent 
thereon,  been  enabled  to  dispose  of  their 
property  by  will,  because  in  that  view  such 
statement  would  have  been  wholly  uncalled 
for,  as  she  could  alienate  her  own  property 
in  anv  way  she  chose,  while  the  property 
held  in  trust  for  her  for  her  life  could  l>e 
disposed  of  by  her  only  by  will ;  and  that 
therefore  the  more  reasonable  inference  was 
that  she  referred,  by  the  words  "full  testa- 
mentary power,"  to  the  will  of  her  mother, 
rather  than  to  her  own  recently  acquired 
legal  capacity,  though  a  marricil  woman,  to 
make  a  will,  as  to  the  property  in  whicli  she 
did  not  have  merely  a  life  estate,  with  % 
power  of  appointment. 

By  the  will  and  codicil  of  Mrs.  Calhoun, 
the  following  bequests  or  legacies  were  left 
to  Mrs.  Clemson:  (1)  a  bequest  for  life  of 
three  fourths  of  the  bond  and  mortgage  debt 
due  by  Andrew  P.  Calhoun ;  (2)  a  devise  and 
bequest  for  life  of  certain  real  estate,  furni- 
ture and  other  personal  property  mentioned 
In  the  second  clause  of  the  will  and  in  the 
second  clause  of  the  osdicil ;  (8)  a  share  fur 
life  in  a  part  of  the  residuary  estate  left  after 
the  payment  of  debts ;  (4)  a  share  for  life  in 
the  remainder  of  such  residuary  estate,  if  htr 
grandsons  should  die  under  age  and  witlinut 
issue ;  (B)  her  grandmother's  portrait.  All 
of  these  legacies,  except  such  portrait,  were 
made  to  Mrs.  Clemson  for  her  life.  In  rcgunl 
to  the  portrait,  as  Mrs.  Calhoun  died  in  July, 
1860,  and  Mr.  ond  Mrs.  Clemson  were  then 
both  of  them  living,  the  rights  of  Mr. 
Clemson  under  the  common-law  rule  im- 
mediately attached  to  the  protratt,  and  it 
became  at  once  his  peiscmal  property.  The 
legocies  to  Mn.  Clemson  or  for  her  benefit 
were  all  personal  property  ot  the  time  of  her 
death.  The  fifth  clouse  of  the  codicil  to  the 
will  of  Mrs.  Calhoun  directo  that  if  Fort 
Hill,  the  proper^  In  question,  should  be 
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purchased  with  the  bood-and-mortKa^  debt, 
the  property  so  purchased  8houldr"be  con- 
Bldend  and  held  to  be  in  the  place  of  and 
the  same  as  the  aforesaid  bond  and  mortgage, 
and  should  "pass  under  this  codicil  as  if  the 
nme  were  still  in  the  form  of  said  bond  and 
mortgage that  is  to  say,  should  pass  to 
Mrs.  CTemson  and  her  daughter  Floride,  as 
the  "aforesaid  bond -and -mortgage  debt  is 
directed  to  be  divided  between  thera."  In 
bAr  will  and  codicil,  Mrs.  Calhoun  speaks  of 
the  provisions  made  tor  Mrs.  Clemson  as 
"bequests"  and  also  as  the  "property"  given 
to  her. 

At  the  time  Mrs.  Clemson's  will  was  made, 
the  court  had  ordered,  in  July,  1871,  the 
sale  of  the  Fort  Hill  property  to  satisfy  the 
mortgage  debt,  which  then  amounted  to  over 
|65,W0.  It  was  manifest  that  the  property 
would  have  to  be  purchased  by  the  mortga- 
gees ;  but  as.  In  fact,  It  had  not  been  pur- 
cliased  when  the  will  was  made,  the  mort- 
mige  debt  was  still,  under  the  will  of  Mrs. 
Calhoun,  a  legacy  of  personal  proiierty,  and 
would  be  spoken  of  properly,  in  the  will  of 
Hra.  Clemson,  as  a  legacy  to  which  she  was 
entitled  under  the  will  of  ner  mother.  More- 
over, by  the  terms  of  (hat  will,  Uie  invest- 
ment in  the  Fort  Hill  property  was  still  to 
be  considered  as  personal  property. 

Mrs.  Clemson's  distributive  share  In  her 
sister's  estate  was,  at  the  time  Mrs.  Clemson 
made  her  will,  of  small  value,  as  she  ulti- 
mately received  from  it,at  most,  only  $601.94. 
Her  share  in  her  brother's  estate  was  at  that 
time  also  smalt,  amounting  only  to  $120.49, 
althou^,  in  fact,  she  received  $150.  This 
was  all  the  property  which  she  hod,  or  sup- 
posed she  had,  when  she  made  her  will,  and 
all  that  she  intended  to  dispose  of. 

The  rents  which  had  accumulated  on  the 
Fort  Hill  property  before  it  was  sold  under 
the  decree  of  foreclosure  did  not  belong  to 
Mrs.  Clemson,  but  belonged  to  the  estate  of 
Andrew  P.  Calhoun,  the  mortgage  debtor; 
and  when  they  were  received  by  Mr.  Clemson 
in  part  payment  of  the  debt  they  were  to  be 
held  by  him  as  trustee  of  Mrs.  Clemson  under 
the  will  and  codicil  of  Mrs.  Calhoun. 

Putting  ourselvee  in  the  position  occupied 
by  Mrs.  Clemscm  when  she  made  her  will, 
as  we  are  authorized  to  do.  In  view  of  the 
circumstances  then  existing,  in  order  to  dis- 
cover from  that  standpoint  what  she  intended 
{Blake  v.  Hmekitu,  98  U.  S.  316,  824  [35 : 
130,  141] :  PgttkthumW*  Appeal.  68  Pa.  477, 
480;  MeOatt  v.  MeCaU,  4  Rich.  Eq.  448,  455; 
Seaife  v.  Thommm,  15  S.  C.  887,  857 ;  Oor* 
V.  Oark,  19  S.  C.  84S,  S48.  349>,  we  are  of 
opinion  that  the  will  of  Mrs.  Clemson  was 
Intended  by  her  to  be,  and  was,  a  full  exe- 
cution of  the  power.  She  was  entitled  to 
bequests  and  legacies  under  the  will  and 
codicil  of  Mrs.  Calhoun,  which  they  spoke 
of  as  "  pro[}ertv, "  and  which  Mis.  Clemson 
was  authorized  to  dispose  of  as  she  pleased. 
It  was  lawful  for  her  to  execute  such  power 
In  favor  of  her  husband.  The  interest  to 
which  the  power  applied  was  at  the  time  per- 
sonal property,  and  was  a  legacv  or  bequest. 


to  legacies  under  the  will  of  her  mother,  and 
to  a  distributive  share  In  the  estatei  of  Iier 
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sister  and  her  brother.  This  is  the  property 
which  she  believed  she  had ;  this  is  what  bm 
really  bad ;  and  this  is  what  she  intended  to 
dispose  of  by  her  will.  The  will,  theref<ne, 
in  referring  to  the  legacies  to  whidi  die  is 
entitled  under  the  will  of  her  mother,  refers 
expressly  to  the  subject  matter  of  the  power. 
The  -second  article  of  the  codicil  to  tht 
mother's  will,  after  bequeathing  to  Mrs. 
Clemson,  for  life,  the  tbree-fourths  Interest 
in  the  bond-and-mortgage  debt,  gives  her  the 
power  "  to  dispose  of  this  bequest, "  thus  ap- 
plying that  word  to  the  remainder  which  tho 
daughter  took  no  interest  in,  but  merely  a 
power  to  dispose  of;  and  Mrs.  Clemson,  Id 
using  the  word  "legacies, "  must  have  in- 
tends to  include  the  interest  In  remaiader, 
which  her  mother  had  called  a  "bequest." 

As  to  the  legapy  of  the  three- fourths  in- 
terest for  life  in  the  bond-and-mortgage  debt, 
she  had  only  a  power  of  appointment.  Her 
property  in  it  had  only  that  extent ;  but  it 
had  tliat  extent ;  and  to  that  extent  she  re- 
garded it  as  her  propertr,  which  consisted  of 
Uie  right  to  the  use  of  ft  for  her  life  and  of 
the  power  of  dlnxwlng  of  it  by  her  will. 
The  statement  that,  notwithstanding  her 
coverture,  she  had  "full  testamentary  power 
to  dispose  of  the  same,"  refers  to  the  fuct 
that,  although  she  was  a  married  woman,  slie 
had  power  to  dispose  of  the  same  by  a  will, 
such  power  being  given  to  her  by  the  will 
of  her  mother.  Tlie  expression  has  the 
same  meaning  as  If  it  had  read  "  full  power 
to  dispose  of  the  same  by  will." 

This  power  so  to  dispose  of  the  subject  of 
the  power  created  by  the  will  of  her  motlier 
she  possessed  fully,  without  the  aid  of  the 
provision  of  the  Constitution  and  legislatioa 
of  South  Carolina  enabling  marriea  women 
to  dispose  of  their  own  property  by  will, 
because  without  a  statute  of  that  kind  mar- 
ried women  oould  always  execute  powers  of 
appointment.  The  provision  of  the  Consti- 
tution and  Statute  mieht  have  been  necessary 
to  authorize  her  to  dispose  by  will  of  her 
distributive  shares  of  the  estates  of  her  sister 
and  her  brother;  but  with  her  power  to  dis- 
pose of  such  shares  by  her  will  we  are  not 
here  concerned.  By  the  Constitution,  adopted 
in  1868,  and  the  legislation  in  pursuance 
thereof,  Mrs.  Clemson  had  as  full  legal 
capacity  to  make  a  will  as  If  she  were  a 
feme  tote,  and  she  needed  no  other  t^wer 
to  enable  her  to  do  so.  Her  mother  died  in 
1866,  and  the  power  cbnfeited  by  that  will 
and  codicil  upon  Mrs.  Olemson  was  conferred 
upon  her  as  a  married  woman,  and  was  after- 
wards exercised  by  her  as  a  married  woman. 

We  then  come  to  the  following  language 
in  the  will:  "I  will,  devise  and  bequeath 
the  entire  property  and  estate  to  which  I  am 
now  in  any  wise  entitled  and  which  I  may 
hereafter  acquire,  of  whatever  the  same  m^ 
consist,  to  my  belovei]  husband,  Thomas  Q. 
Clemson,  absolutely  and  in  fee  simple." 
Outside  of  her  interest  in  the  bond  and  mort- 
gage on  the  property  in  question,  to  which 
she  was  entitled  as  a  legacy  uuder  the  will 
of  her  mother,  she  had  practically  no  prop- 
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Her  will  refers  to  the  fact  that  she  is  entitled  >erty,  her  interest  in  her  brother's  and  sister's 


estiites  beini;  of  such  small  value.-  Unless, 
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will  of  ber  mother,  s^te  refers  to  the  interest 
in  the  bond  and  mortgage,  all  that  she  could 
refer  to  as  having  come  to  her  under  the  will 
of  Iter  mother  would  be,  at  moat,  the  oEl 
portrait  of  her  grandmother.  It  cannot  be 
reasonnbl^T  aupposcd  that  that  is  the  proper 
construction  of  the  will.  As  for  the  interest 
or  income  she  had  derived  during  her  life 
from  the  bond -and -mortgage  property,  the 
moment  it  was  received  it  mcame  her  prop- 
erty :  and  it  could  not  properly  be  regarded 
as  covered  by  the  expression  of  legacies  to 
which  she  was  entitled  under  the  will  of  her 
mother. 

The  (jiicstioQ  of  the  execution.of  a  power  is 
very  fullv  discussed  by  Mr,  Jmliee  Story  in 
Bloitrje  \.' yfilex.  1  Story,  426.  Tlie  rule  laid 
down  in  that  case  is  that,  if  the  donee  of  the 
power  intends  to  execute  it,  and  the  mode  be 
1.SS0]  in  other  respects  unexceptionable,  that  inten- 
tion, howi'vor  manifested,  whetlier  directly 
or  indirectly,  positively  or  by  just  implica- 
tion, will  make  the  execution  valid  and  op- 
erative; tb.it  the  intention  to  execute  the 
power  must  be  apparent  and  clear,  so  that 
the  transaction  is  not  fairly  ausceptible  of 
any  other  interpretation,  but  if  It  be  doubt- 
ful, under  all  the  circumstances,  then  that 
doubt  will  prevent  it  from  being  deemed  an 
execution  of  tlie  power;  and  tliat  it  is  not 
neces.Siiry.  however,  that  the  intention  to  exe- 
cute the  power  should  appear  by  express 
tenns  or  recitals  in  the  instrument,  but  it  is 
snlTicient  tliat  it  appears  bv  words,  acts  or 
deeds  demonstrating  the  intention.  Judge 
Story  st-ites,  as  the  result  of  the  Englisli  au- 
tliorities,  that  three  classes  of  cases  have 
been  held  to  be  sufficient  demonstrations  of 
DTI  intended  execution  of  a  power  :  (1)  where 
tlnTc  lijis  bcten  some  reference  in  the  will,  or 
other  instrument,  to  tlie  power;  (2)  or  a  ref- . 
erence  to  the  property,  which  is  the  subject 
on  which  it  is  to  be  executed  ;  (8)  or  where 
the  provision  in  the  will  or  other  instrument, 
executed  by  the  donee  of  the  power,  would 
otherwise  be  inelTectual.  or  a  mere  nullity; 
in  other  words,  it  would  have  no  operation, 
except  as  an  execution  of  the  power.  The 
rule  thus  slated  was  referred  to  with  ap- 
proval tiy  this  court  in  Blake  v.  Hawkina,  98 
U.  S.  315,  326  [2.T:  139,  141],  and  in  Warner 
V.  (Mniiffticut  MnUial  Life  In*.  Co.,  109  U, 
S.  ZTil.  [27  :  962,  965]  ;  by  the  Court  of 
Api>eals  of  New  York,  in  WhiU  v.  Hieht,  33 
K.  V.  3tf3,  392 ;  and  by  the  Supreme  Court 
of  Illinois,  in  Fvnt  v.  l^^ttoH.  92  U\.  515, 
538.  539,  547.  See  also  liTeeker  v.  BreintnaU, 
88  N.  J.  Eq.  345. 

Nor  is  the  rule  fiiffcrent  under  the  decisions 
of  llie  courts  of  Soutli  CaroHnii.  Jlopkint  v. 
Macyrk.  Rich.  ¥a\.  Cas.  263;  Poreher  v. 
Daniel,  12  Itich.  Eq,  349;  Bvydv.  Satierufhite, 
10  S.  C.  45 :  Bilderback  v.  Bayee,  14  S.  C. 
(S28:  Moody  V.  Tedder,  16  S.  C.  557. 

The  counsel  for  the  appellant  relies  with 
ctY'at  cnnlidcn<-e  on  tlie  case  of  Bilderbaek  v. 
liniii-e.  xufira,  where  real  estate  was  devised 
by  a  fiither  to  trustees,  to  permit  his  son  to 
take  the  income  for  life,  with  remainder  to 
such  persons  as  the  son  by  bis  will  might 
apiwint,  and,  in  default  of  appointment,  to 
the  children  of  tbe  son.   The  son  by  hla  will 


gave,  devised  and  bequeathed  "all  the  rest 
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and  residue  of  my  estate,  whatever  and 
wherever,"  to  persons  named,  but  did  not 
mention  the  power  or  the  trust  property.  He 
had  real  estate  In  his  own  right.  The  court 
held  that  there  was  no  execution  of  the  power, 
on  the  ground  that  the  will  disposed  in  gen- 
eral terms  of  the  whole  estate  of  the  donea 
of  the  power,  without  any  reference  in  terms 
to  the  power  or  the  property,  and  that  the 
donee's  own  property  satisoed  the  terms  <rf 
the  will.  The  land  to  which  the  power  re> 
lated  was  not  mentioned  in  tbe  will,  nor  was 
the  power  referred  to,  and  the  terms  of  the 
will  were  satisfied  by  the  property  which  the 
son  left,  without  including  that  as  to  which 
the  power  existed.  But  the  court  cites  with 
approval  tbe  case  of  Blagge  t.  Milet,  tupra, 
and  quotes  the  passage  from  It  before  referred 
to,  and  takes  as  its  guide,  as  the  result  of  all 
the  American  authorities,  Uie  principle  that 
"the  intention  to  execute  must  be  apparent 
and  clear,  so  that  the  transaction  is  not  fairly 
susceptible  of  any  other  interpretation." 

In  the  sulraequent  case  of  Moody  v.  Tedder, 
tupra,  one  Griggs,  by  his  will,  devised  and 
bequeathed  to  his  wife,  for  life,  all  his 
property,  both  real  and  personal,  empowering 
her  to  use  and  dispose  of  so  much  of  it  as 
might  be  necessary  for  her  comfortable  sup- 
port and  maintenance,  in  such  style  and 
manner  as  she  might  see  fit,  and  gave  what- 
ever  portion  might  be  remaining  of  the 
property  after  the  death  of  bis  wife  to  the 
wife  of  one  Tedder.  The  widow  of  Qrijrjsp, 
for  a  consideration,  conveyed  to  Tedder  all  h(T 
■"interest  and  life  estate"  in  the  "property 
left  to  me  for  life"  by  the  will  of  Griggs. 
It  was  held  that  the  widow  of  Griggs,  as 
Kfe  tenant,  had  an  absolute  power  of  dispos- 
ing of  the  property,  and  that  the  conveyance 
to  Tedder  carried  not  only  the  life  estate  but 
also  the  power  of  dispoeal,  and  must  be  re- 
ferred to  the  power  which  the  widow  p(a- 
sessed,  whether  it  purported  to  be  an  execu- 
tion of  the  power  or  not.  The  view  of  thecourt 
was  that,  as  tbe  words  of  the  conveyance 
were  "all  my  interest  and  life  estate,"  and 
as  Mrs.  Griggs  bad,  besides  the  life  estate, 
no  other  Interest  in  the  property,  and  as  ex- 
press reference  was  made  to  the  property  as 
to  which  tbe  power  existed,  by  describing  it  I***! 
as  "property  left  to  me  for  life"  by  the  will 
of  Griggs,  her  deed  must  be  considered  as 
conveying  all  her  rights  in  tbe  estate,  in- 
cluding ber  power  ai  disposal,  although  the 
conveyance  made  no  reference  In  terms  to 
such  power.  The  court  said  that  while  it 
was  true  that  the  word  "  interest"  was  not  tbe 
technical  term  to  express  the  idea  of  a  power, 
it  was  broad  enough,  in  its  ordinary  accep- 
tation, to  cover  it,  and  that  the  conveyance 
was  intended  to  include  such  power.  The 
opinion  added  thaUthe  question  of  the  exe- 
cution of  a  power  was  one  ot  intention,  and 
it  then  cited  the  case  of  Bilderbaek  v.  Boyoe, 
tupra,  as  establishing  the  principle,  that  'if 
the  devisee  of  tbe  power  intends  to  execute  it. 
that  intention,  however  manifested,  whether 
directly  or  indirectly,  positively  or  by  just 
implication,  will  ni^e  the  execution  valid 
and  operative,"  although  "the  intention  t* 
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exocute  the  power  must  be  apparent  and  clear, 
•0  that  Che  transactioD  is  not  fairlj  suscepti- 
ble of  any  other  Interpretation." 

Id  the  present  case,  the  will  of  Mrs.  Clem- 
son  recites  that  she  is  entitled  to  legacies 
under  the  will  of  her  mother.  It  refers  to 
bequests  left  to  her  for  life,  with  the  power 
of  disposition.  It  thus  refers  to  the  power 
and  also  to  the  property  which  Is  the  subject 
of  the  power,  nanwly,  the  legacies  left  to 
her  Id  her  mother's  will.  Furthermore,  the 
statement  in  the  will  of  Mrs.  Clemson  that 
she  has  full  testamentary  power  to  dispose 
of  those  legacies  is,  in  view  of  the  fact  that 
the  will  of  her  mother  does  give  her  the 
power  to  dispose  of  those  legacies  as  she 
pleases,  an  express  and  direct  reference  to 
such  power,  because,  under  the  Constitution 
sod  Statute  of  South  Carolina,  In  force  at  the 
time  Mrs.  Clemson  made  her  will,  she  could 
have  disposed  by  will  of  any  other  property 
which  ^e  bad,  without  the  aid  of  any  spec- 
ial power  to  do  so.  Her  will  then  states 
that  she  wills,  devises  and  bequeaths  to  her 
husband,  abaoiutelj  and  in  fee  simple,  "the 
entire  property  and  estate  to  which  I  am  now 
in  any  wise  entitled,  and  whicli  I  may  here- 
after acquire,  of  whatever  the  same  may  con- 
sist. "  Sue  does  not  here  Bay  "  my  property  and 
estate, "  but  the  language  she  uses  is  adequate 
to  include  not  only  what  was  ber  own  in  fee 
simple  and  in  full  right,  but  also  all  that 
[S93]  in  which  she  was  interested,  or  over  which 
she  hod  any  control.  The  words  "in  any  wise 
entitled"  are  sufficient  to  cover  not  only  prop- 
erty which  she  held  in  her  own  full  ri^ht, 
but  also  property  which  she  held  in  a  limited 
right  under  her  mother's  will.  The  word 
"property"  was  the  very  word  used  by  her 
motlwr  in  describing,  in  her  will  and  codicil, 
the  estate  asA  interest  which  she  had  given 
to  Mrs.  Clemson.  Thus,  in  clause  20  of  the 
will  of  Mrs.  Calhoun,  which  gives  to  Mrs. 
Clemson  for  life  a  share  in  the  residue  of  the 
estate,  she  speaks  of  "the  property"  given  to 
Mrs.  Clemson  in  that  clause  and  in  the  second 
clause  of  ttie  will,  the  latter  clause  contain- 
ing oolT  a  devise  and  bequest  to  Mrs.  Clem- 
eon  for  life  of  Certain  real  estate  and  personal 
proper^.  Therefore,  Mrs.  Clemson,  in  using 
the  words  "the  entire  projierty  and  estate  to 
which  I  am  now  in  any  wise  entitled, "  must 
be  regarded  as  referring  to  that  in  respect  to 
iriilcn  die  bod  the  power  of  dispoeition  by 
the  will  of  her  mother.  Otherwise,  we  have 
the  case  of  a  reference,  to  legacies  left  to  Mrs. 
Clemson  under  her  mother's  will,  and  to 
her  power  of  disposing  of  them,  which  is 
meaningless  unless  the  language  of  the  devise 
and  bequest  which  follows  coveis  the  prop- 
erty in  regard  to  which  she  had  such  power 
of  disposition.  At  the  time  of  her  death.  In 
September,  1876,. she  had  received  all  that 
she  was  entitled  to  receive  from  the  estates 
of  her  sister  and  her  brother,  and  there  was 
nothing  then  left  except  the  property  which 
had  come  to  her  under  her  mother's  will, 
namely,  the  interest  in  the  bond  and  mort- 
gage and  the  portrait  of  her  grandmotber. 

7^ deentcftht  (Xreuii  Ocntrtwuright,  mni 

\U  C.  8. 


HBNRY  W.  KIN08BURT.  Aw*.. 
e. 

8IH0N  B.  BUCENER  n  al. 

(See  &  G.  Reporter's  ed.  OHtWBL) 

Ikerto  agaifut  a  minor,  how  may  he  attacked — 
tocond  appeal — or  bill  of  revieiD,  effect  of—d*- 
tree  abtolvte — infant,  when  hound  bjf  decree — 
tubtegwnt  «uit  to  set  atide  decree— tervici  tin- 
neeeuary  on  infant  dtfendant  in  cnm-mit, 
where  eu^eet  matter  i$  tame  at  in  the  original 
tuit — who  may  initituie  euit  in  hehn\f  ^  in- 
fant— bond  for  eotte—authority  to  sue — au- 
thority of  guardian  ad  litem — waiver  of  hond 
—rimulated  eatt— fraud  and  eoUation — lUir 
noM  law— competent  witnm—noUet  sf  eom- 
miuion—rehearii^. 

L  Id  nifnofs,  a  .deoree  against  a  minor  is  subject 
to  auaok,  by  an  original  blU,  upon  (he  ground  of 
error  apparent  upi»  the  feooffd,  want  of  }urls> 
dlctloD  or  fraud. 

z.  Where  a  decree  of  the  Inferior  eooTt  was  reo* 
dered  In  oonfoimltr  with  the  mandate  ol  the 
Supreme  Court  of  lUlaols,  tt  Is  beyond  the  con- 
trol of  the  latter  court  when  quescloaed  upon  a 
second  appeal  In  the  same  caee. 

3.  Thesameprincipleflpplleswherea  party, tortead 
of  proseouting  a  seoondappeaU  attempts  by  a  bill 
of  review,  or  by  a  new  bUl  In  the  nature  of  a  bill 
of  review,  to  reaofa  erron  apparent  upon  the 
faoe  of  the  record. 

i.  By  the  praotioe  in  ohanoery  in  lUinols,  a  deoree 
■gainst  an  bif  ant  is  absolute  In  the  flrat  InstaDoe. 

S.  Where  an  latent,  by  bis  proefteln  amy,  prose- 
cuted an  appeal  to  the  Supreme  Court  of  Illinois 
from  the  original  deoree  rendered  in  a  suit 
brought  br  him,  and  appenred  by  guardlao  ad 
Ittem  to  an  appeal  In  the  oroes-suit,  be  la  as  much 
bound  by  the  action  of  that  court,  in  respect  to 
mere  erron  of  law,DOtlnvolvingJurtod{otloo,as 
If  he  had  been  an  adult  when  the  appenl  waa 
taken. 

S.  In  a  subsequent  suit  brought  by  the  Infant  to 
set  aalde  such  decree  and  to  declare  it  void  aa 
to  Um,  no  inquiry  oan  be  made  In  respect  to  er- 
rors of  law  apparent  on  the  record,  that  do  not 
Involve  Jurladictton  of  the  original  suit  brouirbt 
by  the  plaintiff  when  aa  infant. 

7.  Where  an  In^t  complainant  In  ao  original 
euit  Is  a  defendant  In  a  oroos-blU,  he  is  in  court, 
by  his  original  bill,  and  process  la  not  required 
upon  a  c row- bill  afminst  htm  in  the  aame  suit, 
when  the  matter  ta  respect  to  which  the  plaln- 
tm  In  the  oroa-tim  eought  relief  was  embraoaA 
by  the  orlRlnal  blU. 

8.  When  the  snblect  matter  of  the  original  bill 
filed  by  the  Infant  was  the  title  and  ownership  of 
property  conveyed  by  a  deed,  under  which  the 
plaintiff  claimed  title,  and  the  Bllcgatlons  of  the 
croeB-bUl  related  to  that  property  and  demanded 
tbat  the  trust  created  by  the  deed  be  declared  and 
ownerahip  eatabllehed  under  the  truat,  although 
the  croes-bill  alleged  addltitmal  facte,  the  subjeot 
matter  of  tbe  cros^MU  waa  germane  tothat  of 
the  original  biU. 


HoTa.-B(R  of  roBtew;  nature  ef;  wftm  man  b* 
brouoM;  who  may  maintain;  time  wttftln  uMehfo 
he  brouoht;  what  tt  ahould  contain.  Bee  nets  to 
Bankof  U.  8.    BitoUe,  8:  SMi 

inkei»«air&sbroii0IU,aiid/t>rtDikaL  HaeiMtete 
B*Uoav.TaBKleaok,Ki  m 
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%  In  BOOb  OHB,  It  vM  not  enoottal  to  th«  juito- 
dMIOD  of  tbfl  court  that  there  thould  ham  been 
MTTloe  of  prooen.  wtiul  or  oonatruotive.  upon 
the  oroa»-blU  a«alDst  the  Infent 

10.  A  oroflB-blU  is  proper  wbcnevw  the  defend- 
■nta,  or  uij  or  either  of  them,  have  equitlee  uis- 
tec  out  of  the  subject  matter  of  the  orlslnal 
■ult,  which  entitle  thetn  to  efflrmatlre  relief, 
vhlcb  they  cannot  obuin  In  that  lult. 

XL  Where  the  infant  Is  BOTounvae  to  be  inotpable 
of  making  a  wieetkra  of  a  petaoo  to  reprannt 
Um,  the  oonit.  In  favor  of  bifanta,  wlU  permit 
agij  person  to  imtttnte  suit  In  Us  behalf,  ezarato- 
tag,  boirever,  dlaoretlon  to  prevent  any  iliUM  of 
ttiat  right. 

ttL  ne  rf^t  to  bring  tbanrtt  doeanoC  depend 
upon  the  ezeoutlon  of  abondforoosts,  although, 
aooording  to  the  letter  of  the  statute,  the  next 
friend  may  be  required  to  give  suoh  a  bond. 

n.  It  is  not  oeoeasarr  to  the  Jurisdiction  of  the 
court  tfast  the  next  friend  should  exhibit  with  the 
bCll  evidenoe  of  ipeolal  suthorft7  tol»1ng  It  ai 
nextfrtond.  HtaownalBdavttthatbelBtlMiMXt 
Mend  of  the  tDfUt  la  ■uneieirt. 

U.  The  mle  that  a  next  friend  or  guardian  odWem 
uannot,  bj  admlasione  or  stlpulationR,  surrender 
tiie  rlgta  ta  of  the  infant,  does  not  prevent  a  guard- 
tan  ad  Went  or  proeAetn  amy  from  anentlng  to 
wadb  arrangementi  as  will  facilitate  the  determi- 
nation of  theoaseln  which  the  rlghtaof  the  In- 
fant are  involved. 

U.  A  oonaent  by  the  next  Mend  or  guardian  ad 
Ntem  tliaC  a  oaae  be  beutf  in  a  parttoulardlvlBloo 
oftbe  Supreme Courtofldlnola  did  notpt^dloe 
the  substantial  rights  of  the  Infant,  although.  In 
the  absence  of  oonaent,  the  supreme  court,  elt- 
tlns  in  one  division,  oannot  take  oogniauMe  of  a 
case  ftom  another  dlvlshm. 

U.  ^e  wafrer  hr  the  intuitu  guardian  ad  Hlem 
and  next  friend  of  a  bond  by  the  oppoeite  party 
upon  his  appeal— the  latter  having  waived  an  ap- 
peal bond  on  his  part— did  not  affect  the  Juris- 
diction of  the  oourt. 

IT.  If  ttie  original  and  oross-bllte  were  not  a  gen- 
uine case,  but  were  contrived,  and  theprooeed- 
inga  were  oondueted  for  the  purpose  of  depriv- 
ing an  infant  of  his  estate,  without  brinirlng 
attention  to  the  real  merits  of  his  ololm  to  the 
property  In  dispute,  the  decree  In  such  case  would 
notooDsUtute  an  obstacle  in  the  way  of  giving 
relief  to  the  infimt 

U,  That  the  attention  of  the  ooort  was  not  spe- 
dally  called  in  the  former  suit  to  the  points  now 
made  against  the  theory  of  a  trust  advaooed  In 
behalf  of  the  oppoeite  party  does notsbow  fraud 
or  colIuaioQ.  nie  abaeooe  from  the  opiaton  of 
that  court  of  any  reference  to  tt  does  not  prove 
that  the  guardian  ad  Utem  and  next  friend  failed 
to  make  the  point,  or  that  he  purposely  avoided 
allusion  to  IL 

19.  By  the  laws  of  Illinois  In  force  when  the  depo- 
sition In  this  cose  wss  taten,  a  husband  was  com- 
petent to  testify  for  or  against  bis  wife  In  cases 
where  the  litigation  was  concerning  the  separate 
property  of  the  wife. 

tn.  One  was  a  oompetont  witneas,  who  had  no  In- 
terest adverse  toolther  party,  whose  Interest  In 
the  property  was  recognized  by  all  the  parties. 
nMfkot  that  She  was  a  party  to  the  suit  did  not. 
fl(  ttaelf,  dlsqusllfy  bar  as  a  witness. 

n.  Tta  statutory  provlsloo  requiring  ton  days*  no- 
tloe  for  the  suing  out  of  a  oommlsslon  to  take  dep- 
ositions mlfl^t  be  waived  by  the  guardian  ad  lUem 
or  next  friend  without  tbe  Imputation  upon  htm 
at  fraud  or  ooliusioii,  nor  an  fraud  and  collusion 
to  be  Imputed  to  him  because  he  dJd  not,  after 
Us  app<rfntiiieiit,  Die  orov-lotanoffatortsi,  vhen 
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onMs-lntenogatories  were  filed  by  another  paitif 
and  were  of  the  most  searching  oharaoter. 
12,  The  mere  failure  of  the  guardian  adUtem  and 
next  friend  to  apply  for  a  rehearing  does  na4 
raise  any  presumption  of  infidelity  to  his  trusC 
[Na  176.] 

ArguedJan.S^9,mo.  I>eeideiJpHt7»I890. 

APPEAL  Inm  a  ctocree  of  ttw  Circuit  Uourt 
of  the  United  StatM  for  tbe  Nortbem 
Distdct  of  Illinois  dismissing,  for  vont  of 
equity,  a  suit  brought  to  declare  certain  pro 
ceedings  in  the  courts  of  Illinois  erroneoua, 
fraudulent  and  void  as  to  plaintiff  and  to 
restore  certain  real  estate  to  him.  Affirmed. 
The  facte  are  stated  in  the  opinion. 
Meant.  I«7buui  Tnuabnll  and  John  P. 
WHaoiit  for  appbllant : 

A  minor  may  file  a  bill  to  impeach  a  decree 
procured  by  fraud,  or  for  error  appearing 
upon  the  face  of  the  decree. 

Loyd  V.  Malone,  38  111.  48 ;  Kuehenbeiter  r. 
Beckert.  41  111.  173;  Ha»  t.  Vou.  S2  111.  47S; 
Lloyd  T.  Kirkaood,  112  111.  839;  Story,  Eq. 
PI.  S  427 ;  Gooeh  v.  (?twn,  102  III.  510 ;  Wright 
V.  Milier,  1  Sandf.  Ch.  120. 

The  demurrers  admit  the  fraud,  collusion 
and  falsification  of  the  record  aa  charged,  and 
should  have  been  overruled. 

The  original  suit  of  Henry  W.  Kingsbury, 
an  infant  seven  years  of  age,  commenced  by 
Corydon  Beckwith,  as  his  next  friend,  vra* 
instituted  without  authority  of  said  infant, 
without  filing  the  bond  required  by  the  stat- 
ute, and  gave  the  court  no  Jurisdiction  to 
pass  upon  his  rights. 

Rev.  Stat.  1845,  chap.  47,  %  18;  Lathan-r. 
Fith,  4  Lans.  218 ;  Orag  v.  Larrimore,  4  Sawy. 
688. 

The  cross-bill  of  Buckner  and  wife  was.  Id 
fact,  an  original  bill.  It  was  not  germane  to 
the  original  sniL  and  the  circuit  court  had 
no  jurisdiction  of  tbe  same  without  the  serv- 
ice of  process  upon  the  minor.  The  ap- 
pointment of  Beckwith  guardian  ad  Utem  of 
the  minor,  who  bad  no  notice  of  tbe  cross- 
suit,  on  motion  of  the  complainants  therein, 
wss  error,  and  did  not  give  the  circuit  oourt 
jurisdiction  to  devest  tbe  minor  of  his  real 

GampbeU  v.  Oampbi^,  68  111.  462;  McDer- 
maid  v.  RuaeU,  41  111.  400 ;  Biekenbotham  v. 
BlaelMM.  S4  111.  818;  WriglU  v.  MiUer,  X 
Sandf.  Ch.  128 ;  WaUtar  v.  HaUett,  1  Ala.  879 ; 
Oraham  v.  8uNett,  6  J.  J.  Marsh.  4S;  Avn'- 
denee  Rubber  Oo.  v.  QiiedgtOF,  TSU.  B.  9Wall. 
809  (19:  S89). 

The  Supreme  Court  of  Illinois  in  the  Cen- 
tral Oraod  Division  bad  no  jurisdiction  of 
the  appeal  from  the  decree  of  the  Circuit 
Court  of  Qpok  County,  except  by  consent  of 
parties. 

Const  1870,  art  6,  §  8 :  Starr  A  Curtis* 
Stat.  181 ;  FeopU  v.  VmnUim  Gbunfy,  40  UL 
125;  OtMMY.  MeKethB^Vam.  79;  Oi^Hhr. 
Adamt,  11  111.  52. 

ITeither  an  infant,  not  his  guardian  ad 
liUm,  could  by  consent  confer  jurisdiction  on 
a  court  which  would  not  otherwise  have  it 

Rhoada-v.  J2AmmIi, 48111.  289;  £fuMT.  Qm, 
12  111.  205 ;  Bank  of  V.  8.  v.  BtUihie,  88  U. 
S.  8  Pet  128  (8  :  891)  ;  FiaeJwr  v.  FtkHer,  M 
HI.  281 ;  1  Dan.  Ch.  Pr.  *170.  and  imCm; 
Wri^  T,  JfiOsr,  1  Budf.  Ok.  108. 
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It  wu  not  competent  for  the  guardian  ad 
iitem  to  watve  the  giving  of  an  appeal  bond 
by  the  cross-complainants  on  their  appeal  to 
the  supreme  court,  and,  even  if  it  were  in 
the  power  of  the  guanlian  ad  litem  to  waive 
It,  the  supreme  court  huA  no  Jurisdiction  to 
«Dtertaio  the  appeal  without  such  bond. 

Rev.  Stat.  1845,  chap.  88,  g  47 ;  Oross' 
Stat  1871,  p.  616 ;  Simpton  v.  Aletaiuler,  10 
111.  360;  Chieapo.  P.  A3.  W.  R.  Co.  v.  Tnu- 
tea  of  Marteiliea,  104  111.  91 ;  UmU^  Statet  v. 
Ourry.  47  U.  8.  6  How.  106  (12 :  863)  ;  7^ 
iMcif  T.  United  Statet,  ?fi  U.  S.  8  Wall.  809 
(19  :  894) ;  WaOinatm  Ckmnty  v.  Diirant,  74 
U.  8.  7  Wall.  694  (19:  164)  ;  ViUaAotoi  v. 
United  Stateg,  i7  U.  8.6  How.  81  (12:852); 
Lewie  V.  S/tear,  98  111.  121 ;  PUge  v.  PiopU,  80 
I1 1 .  418 ;  Protection  L.  Int.  Oo.  v.  Fbote,  TO  111. 
801. 

The  decislona  of  the  Supreme  Court  of  lUi- 
oois  in  assumed  appeals  cannot  be  set  up  in 
bar  or  be  used  as  evidcDce  against  the  appel- 
lant in  this  case,  when  it  is  made  to  appear 
that  the  supreme  court  did  not  have  junsdic- 
tion  of  said  appeals. 

Harris  v.  Hardeman,  55  U.  8.  14  How.  887 
(14  :  445)  ;  Bvrd^  V.  Fitch.  15  Johns.  141 ; 
Xlollingneorth  v.  Barbour,  29  U.  8.  4  Pet.  467 
(7  :  922). 

It  was  error  for  the  guardian  ad  Utan  to 

waive  any  of  the  rights  of  the  minor,  or  to 
ollow  the  introduction  of  illegal  and  incom- 
petent evidence  in  support  of  the  cross-bill, 
witliout  objection. 

CartanglU  v.  \7im,  14  III.  417;  FUcherf. 
FiiKher,  54  111.  281. 

The  testimony  of  Simon  Buckner  and  Jane 
C.  Kingsbury,  parties  to  the  cross-bill,  and 
intcn-stcd  in  tlie  result  of  the  suit,  and  upon 
whidi  the  supreme  court  based  its  decision, 
wns  incompetent,  and  It  was  the  duty  of  the 
gunrdian  ad  litem  to  have  objected  to  the 
•amc. 

Laws  1807,  183.  g  2 ;  Orott'  Stat.  1871,  274 ; 
JUetet  V.  Herr,  SOIU.  81. 

The  whole  record  shows  that  the  rights  of '. 
the  minor  were  not  presented  to  the  court; 
that  the  decree  against  him  upon  the  cross- 
bill was  the  result  of  negligence;  that  the 
entire  proceedings  in  both  the  circuit  and 
supreme  courts  were  a  contrived  case,  carried 
on  by  the  waiver  of  the  infant's  rights,  and 
are  not  binding  upon  the  infant,  because 
there  was  oo  earnest  controversy. 

Uaiw*  V.  Relf,  56  U.  8.  12  How.  587.  539 
(13 :  1098.  1099)  ;  PoeijU  Railroad  of  Mo.  v. 
JftWi/n  Pa£.  R.  Oo.  Ill  U.  S.  505  (28  :  498). 

Mr.  W.  C.  Oondy.  for  appellees : 

A  bill  to  set  aside  a  Jadgment  of  a  oonrt 
of  last  resort  for  errors  apparent  on  the  face 
of  the  record  cannot  be  maintained  in  a  lower 
court,  and  where  It  Is  also  because  of  newly 
discovered  evidence,  the  leave  of  the  court 
rendering  the  jadgment  must  first  be  ob- 
tained. 

Southard  t.  Ruaa^,  ff7  U.  8.  16  How.  67D 
(14:  551)  :  Bieker  v.  BnteU,  100  U.  8  105 
(25:  527)  ;  Lube,  Eq.  PI.  (Wheeler's  ed.) 
177;  Story,  Eq.  PI.  (9th  ed.)  S  408;  Denni- 
OPn  V.  Ooehring,  6  Pa.  402 .  HaHceU  v.  Raoul, 
1  McCord.  Ch.  29;  Breteer  v.  Bouman,  8  J. 
J.  Marsh.  402;  Rice  t.  Carey,  4  Oa.  670; 
WatkiM  V.  TjwAoh,  69  Ga.  678 ;  meif^  v. 
U(  D.  8. 


Melloott,  4  T.  B.  Hon.  (Ey.)  146;  MeCktU  < 
McOurk.  09  Ala.  71 ;  8  Barb.  Ch.  Pr.  02 ; 
Mitf.  PI.  88;  Coop.  PI.  91;  StradorY.  BynL 

7  Ohio,  184;  McOaU  v.  Graham,  1  Hen.  A 
Hun.  (Va.)  18;  Ryertmv.  Eldred,  18  Mich. 
400 ;  RoberU  v.  Cooper,  61  U.  S.  90  How.  480 

il5  :  978)  ;  Wathtngton  Bridge  Co.  V.  8tMBarL 
4  n.  8.  S  How.  418  (11:  658). 
The  circuit  court  had  jurisdiction  of  the 
subject  matter  of  the  cross-bill. 

Story,  Eq.  PI.  889,  892  ;  2  Don.  Ch.  Pr. 
1,  548  ;  UnderhiU  r.  Van  Corttandt,  2  Johns. 
Ch.  889 ;  Neleon  v.  Dunn,  IS  Ala.  001 ;  JSwd 
V.  Caee,  82  III.  49;  Jonea  t.  Smith,  14  111. 
229;  Lioudv.  Kirfcteood,  llSIll.  880. 

The  circuit  court  had  jorfsdictioD  of  the 
person  of  the  Infant,  and  no  process  was  nec- 
essary to  bring  him  into  court 

Rev.  Stat.  III.  chap.  21.  24-80 ;  Fleece  v. 
Rirnea,  18111.  82.  I&edv.Ken^,  16  111.  448; 
Story,  Eq.  PI.  §404;  Watkinev.  LawUm,  69 
Oa.  671. 

The  supreme  court  had  Jurisdiction  of  the 
first  appeal,  and  the  infant  was  bound  by  the 
conduct  of  his  solicitor  In  the  case. 

Tillotoon  V.  Hargrate,  8  Hadd.  494 ;  Levy  v. 
Levy,  8  Hadd.  245 ;  WaU  v.  Biuhby,  1  Bro. 
Ch.  484 ;  1  Dan.  Ch.  Pr.  74 ;  Raitton  v.  La- 
hee,  8  Iowa.  27;  Ikm  t.  Jeiaea,  21  N.  H. 
488:  mOMY.  DennU,  8  Johns.  Ch.  868;  Pto- 
fie  V.  VermiUon  County,  4/0  111.  125  ;  Ouiene  v. 
MeKethe,  10  111.  79. 

It  is  not  competent  for  the  court  in  this 
suit  to  consider  errors  as  to  the  determination 
of  facts,  but  only  errors  of  law. 

Orion  T.  Gear,  8111.  10;  WiUametie  Bridge 
Co.  V.  BatiSi,  125  U.  8.  7  (81 :  631)  ;  Whiting 
V.  UniUd  Statet  Bank,  88  U.  8.  18  Pet.  6  (10: 
88)  ;  Kennedy  v.  Bank  of  Oeorgia.  49  U.  S.  8 
How.  610  (12  :  590)  ;  Putnam  v.  Bay,  89  U. 
8.  22  Wall.  65,  66  (22  :  766)  ;  BuMngton  v. 
ffarvey,  95  U.  8.  99  (24  :  881)  ;  Tfumpton  v. 
MaxtoeU,  95  U.  8.  t»7  (24  :  488)  ;  Beard  v. 
BurU,  95  U.  8.  484  (24  :  486)  ;  ShOton  v. 
Van  KUeek,  106  U.  S.  j»4  (27 :  270)  ;  NickU 
V.  BteioaH.  Ill  U.  8.  776  (28  :  599). 

Objections  to  depositions  which  go  to  their 
form,  and  objectioos  to  the  incompetency  of 
witnesses,  must  be  made  before  trial,  and  can- 
not be  allowed  on  the  hearing. 

1  Oreenl.  Ev.  6  421 ;  Momer  v.  Knox  Col- 
lege,  88111.  m;KimbaU  OiMfc,  6111.  424; 
FYink  v.  MeOhmo,  9  111.  B69 ;  Ocnvan  r.  An- 
dermm,  80  111.  96;  Loekuood  T.  JfiUt,  88  III. 
602;  Phyv.  Clark,  86  III.  877;  A^t.  Oae- 
tie,  28  111.  214. 

None  of  the  alleged  errors  are  available  to 
tiie  appellant  because  he  was  a  minor.  An 
infiutisas  mudi  bound  by  a  decaee  as  an 
adult. 

Chambers,  Cb.  Jur.  of  Infants,  778,  796, 
797,  709;  Kiwe  v.  Oappe,  IS  111.  278;  Wad- 
hame  v.  Oay,  78  111.  424;  Heee  v.  Voes,  62  111. 
472  ;  IJoyd  v.  Kirkwood,  112  111.  887 ;  HcPher- 
son,  Infancy,  886;  Herman.  Res.  Adj.  179; 
Fi«eman,  Judgts.  gg  IM.  518;  WaU  v. 
Buehby,  1  Bro.  Ch.  484 ;  TiUataon  v.  Eargrane, 

8  Hadd.  494;  Levy  v.  Levy,  8  Hsdd.  24S; 
Oregory  v.  Moteteorth,  8  Atk.  626 ;  Moriton  t. 
Moriaon,  4  Hyl.  ft  Or.  225 ;  Ralston  v.  LaAee, 
8  Iowa.  97 ;  Joyee  v.  MeAvoy,  81  Cal.  278. 

Infant  complainants  are  always  bound  by  a 
decree  the  same  as  adults. 

1049 


Digitized  by  Google 


8S0-689 


SOFHEMB  COUBT  OT  TEB  UHITMD  StaTSB. 


Brook  V.  Hertford,  2  P.  Wms.  519;  Banna 
w.  SpotU,  5  B.  Moo.  363 ;  Willianuon  v.  Johiu- 
tfn,  A  T.  B.  Mon.  (Ky.)  ^-.Jameson  v. 
.\f-aelfy,  4T.  B.  Mon.  (Ky.)  414;  McClay  t. 
Nurru,  8  III.  388;  Brman  v.  Armittead,  6 
Rand.  (Va.)  5M. 

[^^^1  Mr.  Jwtiee  Harl&n  deliTered  the  opinion 
of  the  court : 

This  suit  involves  the  title  to  real  estate 
1652]  of  considerable  value  In  the  City  of  Chicago, 
of  the  possession  of  which  the  appellant, 
who  was  the  plaintiff  below,  claims  to  have 
been  deprived  by  certain  proceeding  In  the 
courts  m  Illinois,  to  which  Simon  B.  Buck- 
oer,  his  wife  and  others  were  parties.  The 
relief  sought  is  a  decree  declaring  those  pro- 
ceedings to  have  been  erroneous,  fraudulent 
and  void  as  to  the  plaintiff,  and  adjudging 
not  only  that  such  estate  be  restored  to  him, 
but  that  Biickner  and  wife  be  held  as  trustees 
ex  malefieio,  with  liability  to  account  for  the 
income  of  tlie  property. 

The  history  of  tlie  plaintiff's  claim  to  the 
property,  as  well  as  of  the  proceedings  in 
tlie  state  courts,  the  integrity  and  legal  effect 
of  which  are  assailed  in  the  present  suit, 
must  be  given  licfore  examining  the  grounds 
on  which  he  socks  a  reversal  of  the  decree. 

>L-ijor  Julius  J.  B,  Kingsbury,  of  the  Un- 
ited btates  army,  died,  intestate,  on  or  about 
the  25th  of  June,  1850,  seised  of  lots  desig- 
nated Qve  and  six  in  block  tlitrty-five  on 
tlie  original  map  of  the  Town  of'Cliicago, 
and  also  of  that  part  of  the  east  half  of  the 
northwest  quarter  of  section  nine  in  town- 
ship thirty-nine  north,  of  range  fourteen  east 
of  the  third  principal  meridian,  which  lies 
east  of  the  North  Branch  of  the  Chicago 
Itiver  and  south  of  the  center  of  Ontario 
Street,  in  Cook  County,  excepting,  however, 
a  small  portion  of  the'  last-named  tract,  pre- 
viously conveyed  by  him  to  Buckner. 

The  Intestate  left  surviving  him  bis 
widow,  Jane  C.  Kingsbury,  and  two  chil- 
dren. Mrs.  Buckner  and  Henry  W.  Kingsbury, 
the  father  of  the  appellant.  These  childreo 
were  his  only  heirs-at-law. 

By  deed  duly  executed  and  acknowi«dged 
on  the  IStb  of  May,  1861,  Buckner  and  wife, 
"In  consideration  of  the  sum  of  one  dollar, 
and  of  the  natural  love  and  affection"  of 
the  grantors  for  the  grantee,  conveyed  to 
Henry  W.  Kingsbury,  the  brother  of  Mrs. 
Buckner,  and,  at  that  time,  a  lieutenant  in 
the  United  States  army,  one  undivided  half 
of  the  above  lota  five  and  six,  and  all  their 
right,  title  and  interest  in  the  "Kingsbury 
tract,"  containing  thirty -five  acres,  more  or 
less,  being  the  south  half  of  what  then  re- 
mained of  the  northwest  quarter  of  section 
nine,  township  thirty-nine,  range  fourteen, 
in  Cook  County,  after  deducting  therefrom 
[6S3]  the  Town  of  Wabansia,  to  have  and  to  hold 
the  same  to  the  grantee,  his  heirs  and  assigns 
forever,  the  grantors  covenanting  that  they 
would  warrant  the  property  conveyed.  The 
deed  recited  that  the  other  undivided  half  of 
the  land  and  tenements  formerly  owned  by 
Major  Kingsbury  belonged  to  the  grantee  as 
one  of  bis  heirs,  and  that  the  entire  property 
was  subject  to  the  dower  rights  of  bis  widow. 

On  the  25th  of  March.  iSs,  the  plaintiff's 


father  executed  an  instrument  which,  upon 
proof  that  it  was  wholly  in  his  handwriting 
and  signed  by  him,  was  ordered  by  the  Cor- 
poration Court  of  the  City  of  Alexandria, 
Virginia,  to  be  recorded  as  his  last  will  and 
testament.  And  under  an  order  of  that  court, 
passed  May  10,  1870,  Ambrose  E.  Btimside 

Jualiflod  as  his  executor.  On  the  11th  of 
uly,  1870,  that  writing,  with  the  proof 
thereof,  was  presented  by  Bumside,  as  exec- 
utor, to  the  County  Court  of  Cook  County. 
Illinois,  for  record;  and  by  the  latter  court 
it  was  ordered  "tliat  the  said  will  ami  proof 
thereof,  certified  as  aforesaid,  be  recorded, 
and  that  the  same  be  treated  and  considered 
as  good  and  available  in  law  in  like  mtuiner 
as  wills  executed  in  tliis  State." 
The  writing  referred  to  is  as  follows: 

"Expecting  soon  to  start  upon  a  military 
expedition  where  death  may  overtake  mt\  I 
leave  this  as  a  record  of  my  wishes  respecting 
the  disposition  of  my  property  : 

"To  my  mother,  Jane  C.  Kingsbury,  I 
leave  twenty  thousand  dollars,  or  so  much  of 
my  Chicago  property  as  upon  fair  appraisal 
may  be  valued  at  that  amount. 

"To  my  sister,  Mary  J.  Buckner,  I  leave 
as  much  of  the  Chiaigo  property  held  in  my 
name  as  shall  amount  to  one  third  uf  the 
property  in  the  Citv  of  Chicago,  Illinois, 
held  by  my  fattier,  Julius  J.  B.  Kingsbury, 
deceased. 

"To  my  cousin,  John  J.  D.  Kingsbury,  I 
leave  my  property  at  Walerbury.  Conn. ,  and 
in  addition  thereto  five  thousand  dollars.  I 
trust  he  will  expend  it  in  completing  his 
education. 

"The  remainder  of  my  property  of  every 
description  I  leave  to  my  devoted  wife,  Evjl. 
I  desire,  moreover,  that  the  proTisIoos  of  this 
will  be  so  carried  out  that  uie  yearly  income 
of  my  wife  for  her  own  personal  support 
shall  never  be  less  than  two  thousand  dollars. 

"As  executors  I  name  Ambrose  E.  Bum- 
side,  of  Rhode  Isand,  and  Capt.  John  Taylor, 
Commissary  Department,  U.  8.  Army. 

"  Signed  at  Fortress  Monroe,  Va.,  March 
25,  18^. 

"Henry  W.  Kingsbury, 
"Pirst  Lieutenant  5th  Regiment  Artillery, 
"U.  8.  Army." 

Lieutenant  Kingsbury  was  killed  at  the 
battle  of  Antietam  on  the  I7th  of  September, 
1862. 

On  the  18th  of  July,  1870,  the  plaintiff 
herein,  suing  by  Corydon  Beckwith,  his 
next  friend,  instituted  an  action  in  the  Cir- 
cuit Court  of  Cook  County,  sitting  in  equity, 
against  Simon  B.  Buckner,  Mrs.  Buckner, 
Ambrose  E.  Bumside,  Jane  C.  Kingsburj  , 
John  J.  D.  Kingsbury,  Albert  G.  Lawrence 
and  Eva  Lawrence.  The  last-Damcd  defend- 
ant, aa  Eva  Taylor,  intermarried  with  Lieu- 
tenant Kingsbury  on  the  4th  of  December. 

1861.  The  only  child  of  that  marriage  was 
the  plaintiff,  who  was  ham  December  16. 

1862,  after  the  death  of  hia  father.  His 
mother,  subsequently,  September  26,  1865. 
intermarried  with  Albert  G.  Lawrence. 

It  was  alleged  in  that  bill  that  the  plain- 
tiff's father  died  intestate,  seised  in  fee 
simple  of  the  esute  conveyed  by  the  above 
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deed  of  May  IS,  1861,  and  that  upoo  his  death 
It  passed  to  the  plaiDt.iff,  subject  only  to  the 
dower  rights  of  hfs  motlur  and  grandmother, 
and  to  certaiD  incumbrances  outstanding 
against  the  property  or  some  portions  of  it ; 
and  that  by  a  decree  rendered  m  a  suit  insti- 
tuted in  1868  by  Jnne  C.  Kingsbury  in  the 
same  court  a^inst  Eva  Lawrence,  Albert  0. 
Lawrence,  himself,  and  one  David  J.  Lake 
(who  assumed  to  act  as  the  plaintiff's  guard- 
ian), John  Woodbridge  was  appointed  re- 
ceiver of  the  entire  income  of  the  premises, 
accruing  and  to  accrue,  with  power  to  lease 
and  manage  the  property  under  the  orders  of 
the  court,  and  with  direction  to  pay  out  of 
such  Income  to  his  grandmother,  Jane  C. 
Kingsbury,  and  to  his  mother,  the  sums  to 
(6551  whidi  they  were  respectively  entitled ;  to 
provide  for  the  maintenance  and  support  of 
the  plaintiff,  and  to  pay  the  interest  upon 
certain  mortgages  upon  the  property,  as  well 
as  other  expenses  incident  to  its  care  and 
management. 

deferring  to  the  writing  executed  at  Fort- 
ress Monroe,  Virginia,  on  the  35th  of  March. 
16^,  the  bill  alleged  that  it  was  delivered 
to  J(dm  McLean  Taylor  fw  safe-keeping : 
that  neither  at  the  time  of  his  death,  nor  at 
any  time  thereafter,  was  his  father  an  inhab- 
itant or  resident  of  Virginia,  nor  did  he  have 
any  property  in  that  State ;  that  the  Corpo- 
ration Court  of  the  City  of  Alexandria  had 
DO  jurisdiction  to  admit  said  will  to  pro- 
bate or  record  ;  that  neither  of  the  proceedings 
in  tliat  court,  nor  of  those  in  the  County 
Court  of  Cook  County,  Illinois,  had  Jane  C. 
Kingsbury,  Eva  Lawrence,  John  McLean 
Taylor  or  himself  any  notice ;  that  the  plain- 
tiff's father  did  not  sign  said  pnpcr  in  the 
presence  of  any  attesting  witness,  nor  was  the 
same  attested  by  any  witness  in  his  presence  ; 
that  it  was  not  executed  with  the  requisite 
forms  and  aolemnities  to  make  the  same 
available  for  the  granting  and  conveying  of 
the  property  therein  mentioned,  according 
to  the  laws  of  Connecticut,  the  place  of  his 
domicil.  or  of  Maryland,  where  he  died.  or. 
of  the  State  in  which  any  of  his  property! 
was  situated ;  that  it  was  not  entitled  to  pro- 
bate in  Illinoie ;  that,  nevertheless,  Bumside, 
combining  with  the  other  defendants  in  that 
suit,  alleged  and  pretended  tlutt  it  was  a 
valid  will  for  passing  the  title  to  property 
In  Illinois,  and  saia  Jane  C.  Kingsbury. 
Mary  J.  Buckoer.  John  J.  D.  Kingsbury  and 
Eva  Lawrence,  named  in  said  pretended  will 
as  devisees  or  legatee^  claim  under  it,  but 
without  right,  some  interest  in  the  said  estate 
of  the  plaintiff. 

The  prayer  for  relief  was  that  said  instru- 
ment be  declared  invalid  and  of  no  legal 
force  and  effect  as  a  last  will  and  testament ; 
that  the  proceedings  relating  to  it  in  the 
County  Court  of  Cook  County  be  reversed 
and  set  aside,  or  declared  to  be  null  and 
void,  as  constituting  a  cloud  upon  plaintiff's 
title  to  the  real  estate  licreinbefore  described  : 
that  his  right  and  title  by  inheritance  to  that 
estate  as  the  posthumous  son  and  only  heir- 
ISKfll  ■'■l*''       ^  Henry  W.  Kingsbury, 

'  1  deceased,  be  confirmed  and  establishM;  that 
in  the  meantime  Bumside,  Buckner  and  wife 
and  John  J.  D.  Kingabuiy  be  enjoined  and 
ISi  IT.  S. 


restrained  from  intermeddling  with  the  said 
estate,  or  with  the  rents,  issues  or  profits 
thereof,  and  from  attempting  in  any  way  to 
obstruct  or  interfere  with  Woodbridge  in  the 
performance  of  his  duties  as  receivtjr;  and 
that  on  the  final  hearing  of  the  cause  the  in- 
junction be  mode  peri>ctual. 

On  the  Slst  of  Octolwr,  1870,  Buckner  and 
wife  filed  their  joint  and  several  auswer  to 
the  bill.  Answers  were  also  filed  by  J;iiie  C, 
Kingsbury,  Burnside  and  John  J.  D.  Kings- 
bury, which  put  in  issue  all  the  material  al- 
legations of  the  bill. 

Buckner  and  wife  also  filed,  October  31. 
1870,  a  crnss-bill  against  the  ])I;iintifT  and 
their  co-defend«nts,  Eva  Lawrcncf.  Albert 
G.  Lawrence  and  Jane  C.  Kingsbury,  wliicli, 
after  setting  out  all  the  material  avcrnu  iits 
both  of  the  bill  and  of  their  auswer,  alleginl 
that  the  real  estate  of  which  Major  Kings- 
bury died  seised  included  all  the  lands  He 
scribed  in  the  original  bill ;  that  while  the 
legal  title  to  the  strip  along  the  east  bnini-li 
of  the  North  Branch  of  the  Chicago  Itivcr. 
seventy  feet  in  width  for  the  full  lenglh  of 
the  tract,  was  vested  in  Simon  B.  Buckner 
by  deed  of  January  23,  1855,  he  had  no  Ih-mc 
ficial  interest  Uierein,  and  Major  Kingsluiry 
was  at  his  death  its  real  owner;  tliatthe  tilli: 
to  the  real  estate  of  which  the  latter  dicil 
seised  descended  to  and  vested  in  Mrs.  Buck- 
ner and  her  brother,  subject  to  the  widow's 
right  of  dower  and  to  tlie  incumbcuRcs 
thereon;  tliat  the  defendants  were  miirricit 
when  Major  Kingsbury  died,  and  in  1859  liad 
issue  to  tbcir  marriage,  a  daughter.  wIim 
was  then  living,  by  reason  whereof  dercml 
ant  Simon  B.  Buckner  became  vostt-d  with  :t 
life  estate  as  tenant  by  the  curicav  iniiiair 
in  the  property  vested  m  his  wife;  and  ilmt 
at  the  death  of  her  father  he,  the  defcmlant 
Buckner,  had  the  full  control  and  munagc- 
mcnt  of  the  real  estate  left  by  liim,  and  re- 
tained such  control  until  it  wus  placed  under 
the  management  of  Ambrose  E.  Burnside 
some  time  in  December,  1860. 

In  respect  to  the  deed  of  May  15.  I8C1.  by 
Buckner  and  wife  to  Lieutenant  Kingsbury, 
the  cross-bill  showed  that  the  value  of  the 
property  covered  by  it  was  five  hundred 
thousand  dollars,  and,  except  an  undivided 
half  of  certain  real  estate  of  small  value  in  (6571 
Connecticut,  was  the  only  property  held  by 
Mrs.  Buckner,  her  brother  being  the  owii»  r 
of  the  other  undivided  half  of  the  i)ropcr(_v 
described  in  that  deed ;  that  said  deed  was 
executed  without  the  knowledge  of  the  gran- 
tee, who  was  ignorant  of  its  existence  until 
several  weeks  after  its  execution,  when  he 
was  informed  of  the  facts  in  the  pri-mises; 
that  it  was  sent  by  Buckner  to  bis  agent  in 
Chicago  with  directions  to  file  it  for  record, 
which  was  done  on  the  17th  of  May,  Ittfil, 
and  that  constituted  the  only  delivery  of 
it  ever  made  to  the  grantee ;  and  that  it  waa 
made  without  any  consideration,  contract, 
arrangement,  bargain  or  promise  whatever, 
and  was  not  acknowledged  in  accordance 
with  the  laws  of  Illinois. 

The  cross-bill  also  alleged  that  the  sole 
purpose  of  the  deed  of  1861  was  to  vest  the 
title  of  the  property  thereby  conveyed  in  the 
grantee,  as  naked  trustee,  and  not  to  make  to 
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hfm  a  elft ;  that  it  was  the  Intention  of  the 
cross- plat Dtifl  Simon  B.  Buckner  to  waive 
all  claim  to  It,  to  allow  his  wife  the  sole 
use  and  enjoyment  thereof,  and  to  place  the 
control  of  it  in  lier  own  family,  but  he 
claimed  all  his  legal  and  equitable  rlghta  in 
the  premises,  and  asbed  that  the  trust  be  en- 
forced 80  as  to  enable  him  to  cany  bis  inten- 
tion  into  effect,  to  which  end  be  would  as- 
sent to  any  decree  conferring  the  sole  control 
and  benefit  of  the  property  upon  bis  wife,  bcr 
heirs  and  assigns ;  that  Id  the  month  of 
December,  I860,  the  deceased  and  Simon  B. 
Buckner  for  themselves,  Jaoe  C.  Kingsbury 
and  Mrs.  Buckner,  made  an  arrangement 
with  Ambrose  E.  Bumside,  then  residing  In 
Chicago,  to  take  charge  of  and  manage  ttie 
property  for  all  the  parties ;  and  that  Lieu- 
tenant Kingsbury  never  exercised  any  acts  of 
ownership  over,  or  asserted  any  interest  in, 
the  property  iDconsistent  with  said  trust, 
and.  If  oe  bad  lived,  would  have  recognized 
the  equitable  and  just  claim  of  the  cross- 
plaintiffs,  and  reconveyed  Qie  same  upon  re- 
quest. 

The  cross-bill  then  referred  to  the  will  of 
March  25,  1862,  and  alleged  Uiat  the  only 
property  in  Chicago  vested  In  the  testator  at 
tJint  date  was  the  real  estate  left  by  liIs 
father,  which  descended  to  him  and  bis  sister, 
Mrs.  Buckner,  and  that  the  only  conveyance 
f6S8]c^cr  made  to  him  of  property  in  that  city, 
and  the  only  property  there  held  in  his  name 
for  tbe  USB  of  any  person,  was  tliat  described 
in  the  deed  of  Buckner  and  wife  of  May  IS, 
1801 ;  that  prior  to  the  making  of  that  will 
the  Chicajro  property  had  been  used  solely  to 
receive  the  rents  and  profits,  the  testator,  his 
mother  and  sister  being  treated  as  if  each  bad 
been  entitled  to  one  third  ;  that  the  t<-stator, 
who  was  only  twenty-  tlirce  years  of  age, 
recently  from  West  Point,  without  business 
experience,  and  unacquainted  with  the  rules 
of  law,  and  acting  under  the  Impression  that 
Mrs.  Buckner  was  the  owner  of  only  one 
third,  made  the  provision  lo  his  will  for  Mrs. 
Buckner,  with  the  purpose  to  declare  said 
tnist,  and  to  restore  to  the  control  of  his 
sister  alt  the  property  described  In  tbe  above 
deed ;  that  ttierefore  the  will  is  a  sufflelrat 
declaration  in  writing  of  the  trust  to  take  It 
out  of  the  Statute  of  Frauds,  If  it  was  a 
trust  within  Ita  provisions:  and  ttiat  said 
will  was  legally  admitted  to  probate  by  the 
laws  of  Virginia,  by  a  court  having  juris- 
diction Id  such  matters,  and  was  certified  and 
admitted  to  record  In  Illinois  In  conformity 
with  its  laws. 

It  further  alleged :  "  And  your  orators 
further  show  that  the  said  Henry  W.  Kings- 
bury, on  the  28d  day  of  October,  1861,  wrote 
wiui  his  own  hand  a  letter  to  his  mother, 
Jane  C.  Klngsbuir,  and  signed  the  same  by 
his  signature  'Hianry,'  in  which,  among 
other  Ihingi,  he  wrote:  'I  spent  all  the 
moming  witib  Bumside,  yesterday.  He 
■teted,  as  I  told  you,  that  mmon  had  made 
over  all  the  Chicago  property  that  was  held 
In  his  name  to  me.  A  new  power  of  attorney 
ia  therefore  necessary  from  you  and  myself. 
We  made  one  out.  I  signed  it.  Bumside 
will  send  it  to  you. '  And  they  aver  that 
the  reference  In  said  letter  by  the  words  'as 
lOU 


I  told  you'  was  to  a  converaation  between 
the  said  Henrr  W.  Klngsbuir  and  his  mother. 
Itad  in  their  last  personal  interview  before 
the  date  of  said  letter,  in  which  the  said 
Henry  W.  Kingsbury  expressly  admitted  that 
he  held  all  the  pro{}ertr  of  your  orator,  Muy 
K.  Buckner,  inherited  from  her  father,  lo 
trust  for  a  short  time,  and  said  that  he 
would  restore  it  all  to  her  whenever  she  de- 
sired. And  your  orators  show  that  the  only 
delivery  of  said  deed  bearing  date  May  15, 
1861,  ever  made,  was  tlie  filmg  of  the  same  f 6501 
for  record  by  the  said  Simon  6.  Buckner,  as 
hereinbefore  set  forth. " 

The  relief  asked  In  the  croes-bitl  was; 
that  the  deed  of  Mav  IS.  1861,  be  declared 
null  and  void  as  to  Mrs.  Buckner;  that  it  l>e 
declared  a  deed  of  trust  to  tlie  father  of  the 
plaintiff  for  the  use  and  benefit  of  the  grunt- 
ors  or  one  of  them;  that  the  plaintiff  be  ad- 
judged to  bold  the  property  described  In  it 
as  a  trustee  In  like  manner,  snd  required  to 
rcconvey  to  the  cross-plaintiffs  or  to  one  of 
tliem,  as  may  be  determined  by  the  court ; 
that  an  account  be  taken  of  the  receipts  and 
disbursements  from  and  about  the  property 
by  the  defendants ;  that  the  dower  rlghta  of 
Jane  C.  Kingsbury  and  Eva  Lawrence  be  aa- 
certained  and  fixed,  and  partition  mode  of 
said  real  estate,  and  the  property  owned  by 
the  cross-plaintiffs  restored  to  them  as  tboy 
might  he  severally  entitled  thereto;  and  that 
they  have  such  other  and  further  relief  as  waa 
just  and  equitable. 

By  an  order  made  November  25,  1870,  Cory- 
don  Bcckwith — no  service  of  process  having 
been  made  upon  the  infant — was  appointed 
guardian  ad  litem  for  Henry  W.  Kingsbury 
OD  the  cross-bill.  The  infant,  by  him,  filed 
an  answer,  which  distinctly  put  in  issue  the 
material  allegations  of  tne  croea-bill,  and 
restated  substantially  all  that  was  set  out  in 
the  original  bill.  Answers  to  the  cross-bill 
were  also  filed  by  Lawrence  and  wife.  To 
these  answers  replications  were  filed  by 
Buckner  and  wife. 

On  the  81st  of  Deccmoer,  1870,  the  cause 
being  heard,  It  was  adjudged  that  both  the 
orlguial  and  cross  suits  oe  dismissed  without 

Srejudice.  It  waa  further  ordered  that  the 
ecree  be  entered  as  of  the  34th  of  December, 
1870.  At  the  same  time  there  waa  filed  in 
tbe  cause  a  certificate  of  all  the  evidence  need 
on  the  final  heariog  in  the  circuit  court. 

Each  party  prosecuted  an  appeal.  The  case 
was  beard  In  the  Supreme  Court  of  the  State 
at  its  JanuaiT  Term,  1871,  and,  (w  tbe  5th  of 
October,  1871,  that  court  rereraed  the  decree 
of  the  circuit  court  and  remanded  the  cause 
with  special  directions  as  to  the  decree  to  be 
entered,  and  for  further  proceedings.  Kinfft- 
bury  V.  Burnidde.  68  HI.  810.  837.  The  fol-  |e60] 
lowing  exUact  from  the  opinion  of  the  court 
shows  the  grounds  as  well  as  the  extent  of 
the  reversal : 

"The  late  Henry  W.  Kingsbury  was,  aa 
this  case  shovrs,  not  only  a  trustee  of  Xbm 
property  for  his  sister,  but  he  was  an  honest 
trustee.  By  the  last  act  of  hia  life.  In  this 
respect,  he  designed  to,  and  did,  admit  the 
existence  of  tbe  trust,  and  endeavored  to 
execute  it.   Immediately  after  hia  death,  hta 

134  C.  8. 


Digitized  by  Google 


1880. 


KlHOSBUBT  y,  BOCSHBB. 


4B0-888 


widow,  one  of  the  defendants,  In  a  letter  to 
the  mother  of  her  deceased  husband,  lecog- 
Dized  and  admitted  the  trust,  so  far  as  she 
was  concerned,  In  the  moet  express  terms, 
and  seemed  distressed  at  the  suggestion  of 
maj  obstacle  to  ita  Immediate  execution. 
Though  her  relations  in  life,  and  to  the  eatui 
fue  trvat,  became  afterwards  changed  by  an- 
other marriage,  yet  it  is  incredible  that  if 
alie  has  been  cognizant  of  the  efforts  which 
have  been  made  to  conceal  the  most  import- 
ant item  of  evidence  of  her  former  husband's 
relation  to  this  vast  property,  and  to  wrest 
It  from  its  proper  channel,  she  can  view  thctn 
otherwise  than  with  feelings  of  sorrow  aod 
regret.  Her  conduct  has  been  the  subject  of 
severe  criticism  by  counsel,  but  we  are  in- 
clined to  believe  that  she,  like  the  uncon- 
scious Infant  whose  name  appears  as  plain- 
tiff In  the  original  bill.  Is  but  the  involuntary 
instTumeDt  in  the  bands  of  designing  men, 
who  stand  In  no  such  relation  to  the  memory 
(tf  the  deceased  trustee  as  does  Era  Lawrence. 

**  The  trust  being  sufBciently  manifested  and 
proved  by  writings,  signed  by  the  party  who 
^vaa.  by  law,  enablea  to  declare  it,  it  must 
be  executed. 

"This  concltuion  renders  unnecessary  any 
discussion  of  the  Question,  made  by  appet- 
laots  in  the  cross-bill,  as  to  the  sufBcieocy 
of  the  acknowledgment  of  the  deed  by  Mary 
J.  Buckner,  or  of  the  question  made  by  ap- 
{lellant  in  the  original  bill  as  to  the  execu- 
tion and  probate  of  the  will ;  because,  if 
properly  executed  and  admitted  to  probate 
tlie  will  would  be  governed  by  the  laws  of 
this  State,  where  the  property  is  situated ; 
and  the  posthumous  birth  of  the  infant  Henry 
W.  Kingsbury  would,  by  those  laws,  operate 
as  an  abatement  of  all  devises  of  property  so 
situated.  Gross'  Statutes,  p.  800,  sec.  16, 
Wills.  Besides,  the  testator  was  incapable 
, ,  of  devesting  the  property,  held  In  bis  name, 
-I  for  the  use  of  Mary  J.  Buckner,  by  any  de- 
rise  he  could  make. 

"The  decree  of  the  court  below,  dismissing 
both  bills  without  prejudice,  must  therefore 
be  reversed  and  the  causes  remanded,  with 
directions  to  that  court  to  dismiss  the  original 
bill  absolutely,  and  to  grant  the  relief  prayed 
In  the  cross-bill,  by  a  decree  establishing  the 
equitable  title  in  Mary  J.  Buckner,  to  her 
proper  share  of  the  real  estate  described  in 
the  deed  of  May  IS,  1861,  declaring  the  trust, 
aod  requiring  the  proper  conveyance  of  the 
legal  title  to  her,  devested  of  any  life  estate 
in  her  husband  (he  having  renounced  the 
same),  and  of  all  right  of  dower  la  Eva 
Lawrence ;  that  an  account  be  taken  between 
said  Marr  J.  Bucltner  and  all  other  parties 
interested  in  the  estate  of  Julius  J.  B. 
Kiugsbur^,  deceased,  according  to  the  rules 
and  practice  of  the  court  of  chancery  in  such 
coses,  and  it  he  decreed  aocordingly.** 

The  cause  was  redocketed  In  the  Circuit 
Court  of  Cook  County,  and  <m  the  18th  of 
liovembcr,  1871,  In  pursuance  of  the  special 
directions  of  the  Supreme  Court  of  Illinois 
in  Its  mandate  and  opinion,  the  original  bill 
was  dismissed  for  want  of  equity.  It  was 
also  ordered  and  adjudged,  pursuant  to  such 
mandate  and  opinion,  that  the  master  In 
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chancery  make,  execute,  acknowledge  and  de- 
liver a  deed  conveying,  for  Henry  W.  Kings- 
buiT,  the  Infant  defendant  to  the  cross-bul, 
to  Hrs.  Buckner,  the  real  estate  and  prem- 
ises conveved  bv  the  deed  of  May  15,  1661, 
devested  of  any  life  estate  in  her  huslMnd. 

It  was  further  ordered  and  adjuijged,  that 
partition  be  made  between  Henry  Kings- 
bury and  Mrs.  Buckner,  astenanto  in  common 
of  the  real  estate  inherited  from  Major 
Kingsbury  (one  undivided  half  of  which 
was  owned  by  each),  the  sliare  of  the  lots  or 
lands  assigtiea  to  the  former  to  be  subject  to 
the  dower  rights  of  Jane  C.  Kingsbury  and 
Kva  Lawrence,  and  the  share  assigned  to 
Mrs.  Buckner  to  be  subject  to  the  dower 
rights  of  Jane  C.  Kingsbury.  It  was  further 
adjudged  that  Bva  Lawrence  be  esjoinetl 
from  asserting  any  claim  for  dower  m  the 
property  assigned  to  Mrs.  Buckner.  The  ac- 
counting between  the  parties  to  the  cross-bill, 
and  the  costs,  and  the  question  in  regard  to 
the  dower  of  Mrs.  Kingsbury,  were  reserved 
for  the  further  order  of  the  court. 

The  commissioners  appointed  to  make  par- 
tition made  tlieir  report  on  the  32d  of  Janu- 
ary, 1673.  and  the  same  was  conflmwd,  Feb- 
ruary 12,  1872,  except  as  to  that  part  of  the 
premises  kuown  as  the  Spencer  tract,  in  re- 
spect to  which  objections  had  been  filed  in 
behalf  of  Kingsbury  by  his  guardian  ad  litem. 
Under  writs  of  assistance  issued  in  favor  of 
Mrs.  Buckner  on  the  29lh  of  January,  1872,  she 
was  placed  in  possession  of  the  property  as- 
signed uid  connnned  to  her.  On  the  26th  of 
March,  1872,  the  court  sustained  a  motion  for 
leave  to  the  receiver  to  pay  Mrs.  Buckner  one 
half  of  all  moneys  collected  by  him  on  poli- 
cies of  insurance.  From  that  order  tiie  in- 
fant, by  bis  guardian  ad  litejn,  prayed  and 
was  allowed  an  appeal  to  the  Supreme  Court 
of  tJie  State.  It  is  stated  that  the  exceptions 
filed  for  the  Infant  to  the  reports  were  over- 
ruled on  the  2d  of  August,  1872,  and  a  decree 
entered  confirming  those  parts  of  thein  to 
which  exception  had  been  taken,  and  declar- 
ins  the  parties  vested  with  the  title  to  the 
lands  respectively  set  off  and  allotted  to 
them.  And  from,  that  decree  the  infant,  by 
his  guardian  od  Mm,  prayed  and  was  allowed 
an  appeal. 

The  case  was  again  carried  to  the  Supremo 
0>urt  of  the  State  upon  the  infant's  appeal, 
by  bis  then  guardian  ad  litem  (a  new  one 
having  been  appointed),  who  assigned  nu- 
merous errors  in  that  court,  among  which 
were  the  following :  that  the  oonrt  erred  in 
rendering  the  decree  of  NoTember  18,  1871 ; 
that  it  was  rendered  without  proof  against 
the  infant,  and  was  contrary  to  law,  and 
that  U  was  not  in  accordance  with  the  man- 
date of  the  court,  and  was  without  jurisdic- 
tion In  the  Cook  Circuit  Court  The  remain- 
log  assignments  related,  principally,  to  al- 
leged errors  in  reference  to  the  partition,  the 
report  of  the  commissioners,  the  distribution 
of  insurance  money  and  the  apportionment 
of  the  Incumbrances.  Upon  the  bearing  of 
this  last  appeal,  the  solicitor  representing 
the  infant  and  his  guardian  ad  lUem  urgea 
numerous  objections  to  the  proceedlnn  in 
the  circuit  court,  ammg  which  were  these: 
that  the  circalt  oourt  nad  no  Jnrladlction 
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OTOT  tha  infant  to  rendar  the  decree  ot  Not- 
maXm  IS,  1871,  OD  the  cnMS-blU  of  Buck- 
MT  ud  vlfe;  and  that  luch  decree  was 
[663|  rendered  without  sufBcient  proof,  waa  oollu- 
siTely  obtained  against  the  infant,  and  was 
manifestly  unjust.  In  connection  with  these 
general  oojections  the  solicitor  of  the  inftiot 

{ire  BCD  ted  many  specifications  of  fraud  si- 
eged to  have  been  practiced  hy  the  former 
guardian  ad  Utem  of  the  infant  in  and  about 
ttw  proceedings  culminating  In  the  decree  of 
November  13,  1871.  Host  of  these  specifica- 
tions are  again  presented  in  the  nresent  suit, 
and  will  be  hereafter  examinea. 

AttheSeptemberTerm,  1872,  of  the  Supreme 
Court  of  Illinois,  the  last  decree  was  reversed 
mainly  upon  the  ground  that  Hrs.  Buckner  Iiad 
no  interest  in  what  was  called  the  "Spencer 
tract."  Kingtbury  v.  Backner,  70  111.  514. 
In  reference  to  the  attempt  made  upon  tliat 
app>ea1  to  re-open  the  questions  decided  on  the 
first  appeal,  ue  court  said : 

"A  labored  argument  has  been  made  to 
prove  the  error  of  the  former  decision  of  the 
court,  and  it  is  charged  that  fraud  and  col- 
lusion were  practicen,  and  incompetent  testi- 
mony adduced,  to  obtain  it.  If  this  were 
true,  we  cannot  determine  questions  so  grave 
upon  ez  parte  affidavits.  Ii  there  liave  tieeD 
fraud  and  collusion,  the  proper  remedy 
would  be  in  chancery,  and  then  the  parlies 
assailed  could  have  an  opportunity  of  mak- 
ing a  defense ;  or,  if  the  decree  is  directed 
by  the  court  of  final  resort,  by  an  application 
for  a  rehearing. 

"Upon  the  former  hearing,  after  full  argu- 
ment, this  court  decided  that  Henrv  W. 
Kingsbury  held  the  property  conveyed  by  the 
deed  from  Mrs.  Buckner  and  husband  to  "him, 
as  trustee  ;  that  the  trust  had  been  manifested 
by  a  writing,  and  that  she  had  an  equitable 
title  to  a  share  in  the  estate.  The  cause  was 
remanded  to  ascertain  her  share,  and  not  to 
determine  the  trust.  The  latter  had  been  es- 
tablished by  the  declaration  of  this  court. 
Tliia  appeal  Is  prosecuted  from  the  decree 
making  partition,  and  can  bring  before  us 
no  otlier  qucslion,  except  questions  incident 
to  the  order  for  partition.  We  cannot  ex- 
amine as  to  the  meriU  of  the  original  case, 
but  only  as  to  proceedings  subsequent  to  the 
decision  at  the  former  hearing.  .  .  .  The 
trust  relation  between  the  parties  was  estab- 
lished by  the  former  decision,  and  the  court 
has  not  the  power  to  reverse  it. " 

[664]  A  rehearing  waa  granted,  and  at  the  Sep- 
tember Term,  187a.  of  the  Supreme  Coiftt  of 
the  State,  the  following  opinion  was  de- 
livered : 

"Per  Curiam:  A  rehearing  was  ordered  In 
this  cause  upon  the  present  appeal,  not  for 
tiie  purpose  of  reconsidering;  the  case  upon  the 
merits,  or  to  change,  or,  m  any  substantial 
sense,  to  modify  our  former  decision,  but  to 
render  the  opinion  of  the  court  more  explicit, 
and  prevent  misconception  of  its  meaning. 
This  aeems  demanded  by  the  peculiar  state 
of  the  record,  which  was  inadvertently  over- 
looked, uid  the  language  employed  in  the 
opinion,  to  which  our  attention  has  been 
called  1^  the  application  f<K'  a  rehearing. 

"  Whai  ttw  cauie  ma  befoia  us  upon  a  for- 
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mer  occasion,  the  principal  creations  in- 
volved were  definitely  settled.  The  decree  of 
the  court  below,  dismissing  both  the  original 
and  cross  bills,  was  reversed,  and  the  cause 
remanded,  with  directions  to  grant  the  lelief 
prayed  by  Mrs.  Buckner's  cross-bill.  58  111. 
810.  In  pursuance  of  those  directions,  a  de- 
cree was  entered  in  the  circuit  court.  Not- 
ember  IS,  1871.  This  decree  established  the 
principal  rights  of  the  parties,  and  the  court 
proceeded  to  carry  them  into  eltect,  wfaicli  in- 
volved the  necessity  of  entering  three  subse- 
quent decretal  orders,  and  on  August  2,  1872, 
another  and  final  decree.  This  decree  dia- 
posed  of  a  controversy  arising  between  tha 
parties  upon  proceedings  for  partition,  in- 
volving a  claim  by  Mrs.  Buckner  to  a  diara 
in  what  is  called  the  'Spencer  tract,'  as  a 
part  of  her  father's  estate,  and  by  that  decrco 
her  claim  was  allowed,  from  which  an  ap- 
peal was  taken  on  t)chalf  of  the  infant,  Henry 
W.  Kingsbury,  to  this  court.  No  appeal 
was  taken  from  the  decree  of  November  18, 
1871,  but  appeals  were  taken  from  some  of 
the  decretal  orders  intervening  that  and  tha 
final  decree  of  August  2,  1873. 

"Upon  these  appeals  the  whole  record  waa 
brought  to  this  court,  and  errors  assigned, 
questioning  the  propriety  of  the  decree  of 
November  13,  1871,  entered  in  conformity 
with  the  directions  of  this  court,  some  ot 
the  interveningorders,  and  the  final  decrea 
of  August  2,  1872.  The  questions  raised  and 
attempted  to  lie  raised  were  all  carefully  con- 
sidered, and  the  conclusion  arrived  at  wits,  [065j 
that  no  error  could  be  assigned  upoo  the  first 
decree,  entered  in  pursuance  of  thedirtcliona 
of  this  court:  that  the  points  made  upon  Uia 
intervening  orders  were  not  well  taken,  but 
that  the  decree  of  August  2,  1872,  was  erro- 
neous and  ought  to  he  reversed,  for  the  rea* 
sons  given  m  the  opinion.  These  views, 
however,  are  not  dourly  announced  in  tha 
former  opinion,  and  it  follows  also  that  tlie 
directions  contained  in  the  opinion  which 
have  no  relation  to  the  matters  involved  ia 
the  decree  of  August  2,  1872,  are  wholly  in- 
appropriate, and  may  be  considered  as  with- 
drawn from  the  opinion. 

"The  judgment  which  we  intended  to  enter 
was.  that  uie  several  decrees  and  dccretui 
orders  antecedent  to  the  final  decree  of  Au- 
gust 2,  1872,  and  upon  which  error  was  as- 
signed, l)e  affirmed,  but  that  the  dcrtec  of 
August  2,  1872,  concerning  Mrs.  Buckner's 
claim  in  the  Spencer  tract,  \x  reversi-d.  aa.l 
the  cause  remanded  for  further  proci(.dtu.:,'a 
in  conformity  with  the  former  opinion,  iis 
herein  explained  and  modified,  ami  that  caclk 
party  pay  half  fA  the  coats  in  this  court. " 

It  should  be  here  itated  tiut  the  present 
transcript  does  not  contain  the  decree  of  Au> 

gust  2,  1873. 

On  the  7th  of  March.  1877,  the  death  of 
Mrs.  Buckner  was  suggested  in  the  circuit 
court,  and  her  daughter,  Lily  Buckner,  waa 
substituted  in  her  place  as  a  oo-complainanC 
in  the  cross-bill,  and  on  the  same  day  a  de- 
cree  was  rendered  in  conformity  with  the 
opinion  and  judgment  of  the  Supreme  Court  of 
the  State,  annulling  so  much  of  the  deed 
executed  by  the  master  to  Mrs.  Buckner  aa 
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conTcyed  to  her  om  undivided  half  of  tho 
Spencer  tract,  and  directing  a  conreyanoe  of 
that  tract  to  the  infant,  Henry  W.  Kingsbury. 

The  present  suit  was  brought  iff  the  Circuit 
Court  of  Cook  County.  IIU&oIb,  on  the  lltb 
day  of  August,  1878,  for  Henry  W.  Kings* 
burr,  by  £n  Lawrence,  bis  next  friend, 
againBt  Simon  B.  Buckner,  Mrs.  Buckner, 
Jane  G.  Kingsbury,  John  J.  D.  Kingsburr, 
Ambrose  £.  Bumslde  and  Corydon  Beckwitn. 
As  already  stated,  its  object  was  to  obtain  a 
decree  declaring  the  proceedings,  above  re- 
ferred to,  to  be  erroneous,  fraudulent  and  void 
as  to  him,  and  restoring  him  to  the  pileses- 
16681  lit^  <u>d  ownership  of  the  property  embraced 
'*  by  the  deed  executed  Hay  Is,  1861.  by  Buck- 
ner and  wife  to  his  father.  The  bill  is 
lengthy,  lettine  forth  substantially  alt  the 
above  steps  in  the  suit  in  the  state  courts  and 
going  very  much  into  detail  in  respect  to  the 
various  grounds  upon  which  he  bases  his 
claim  to  relief. 

Shortly  after  this  bill  was  filed,  Beckwith, 
Bu(^er  and  wife  and  Bumside  filed  gen- 
eral demurrers.  But  no  further  steps  were 
talten  in  the  cause  until  April  16,  1877,  when 
It  was  dismissed  for  want  of  prosecution. 
The  order  of  dismissal  was,  however,  set 
aside,  and  Buckner  and  Bumside,  having  ob* 
tained  leave  to  withdrawtbeir  demurrers,  filed 
Hay  17,  1877  (Mrs.  Buckner  having  died),  a 
plea  in  bar,  based  upon  the  bill,  cross-bill, 
pleadings,  proceedings  and  decnieti  in  ibe  for- 
mer case.  They  also  filed  a  joint  and  several 
answer.  The  cause  was  removed  upon  the  pe- 
tition of  Uie  plaintiff  to  the  Circuit  Court  of 
the  United  States  for  the  Northern  District  of 
Illinois,  where,  upon  final  hearing,  and  after 
replications  were  filed,  in  behalf  of  the  in- 
fant, to  both  the  plea  and  the  answer  of  Buck- 
ner and  wife,  the  suit  was  ordered  to  be 
abated  as  to  Mrs.  Buckner,  the  demurrers  of 
Beckwith  and  Mrs.  Kinssbury  were  sustained 
and  the  bill  dismissecr  for  want  of  equity. 
This  is  the  decree  which  has  been  brought 
here  for  review. 

The  first  proposition  advanced  by  appellant 
is,  that  a  decree  against  a  minor  is  subject 
to  attack,  by  an  original  bill,  upon  the 
ground  of  error  apparent  upon  the  record, 
want  of  lurisdiction  or  fraud.  Such  is  the 
rule  In  Illinois,  in  one  of  whose  courts  this 
suit  originated,  and  by  one  of  whose  courts 
the  decree  sought  to  be  set  aside  was  ren- 
dered. Loyd  V.  Mdlone,  28  111.  48 ;  Kuehen- 
beiter  v.  BeckeH,  41  111.  172,  177;  Heag  v. 
Vm»,  62  111.  472,  478;  Kingtlmry  v.  Buckner, 
70  111.  S14,  516;  Lhydv.  Kirkvaood,  112  Hi. 
829,  887.  In  the  case  last  cited,  the  Supreme 
Court  of  Illinois,  after  olraerving  that  there 
was  considerable  diversity  of  opinion  as.  to 
whether  a  decree  could  be  assailed  by  original 
bill  fw  error  merely,  said :  "In  many  of  the 
States,  however.  Including  our  own,  a  decree 
against  an  infant,  like  that  against  an  adult, 
is  absolute  in  the  first  instance,  subject  to 
the  right  to  attack  It  by  original  bill,  for 
either  fraud  or  error  merely ;  but,  until  so 
attacked,  and  set  aside  or  reversed,  on 
[670]  error  or  appeal,  It  is  binding  to  the  same 
extent  as  any  other  decree  or  juagment.  This 
right  to  attack  a  decree  by  original  bill  may 
be  exercised  at  any  time  befme  the  infant 
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attaint  his  ma1(^ty,  or  at  any  time  after- 
wards within  the  period  in  which  he  may, 
under  the  statute,  prosecute  a  writ  of  error 
for  the  reversal  of  such  decree. " 

Although  the  cases  in  Illinois  concede  Uio 
right,  by  OTiffinal  bill,  to  Impoich  a  decree 
for  fmua,  ana  although  this  court  has  recog- 
nized that  right  as  existing  even  after  the 
decree  has  been  affirmed  by  an  appellate 
court  R.  Co.  of  Mo.  v.  Ketchum,  101 

U.  S.  289.  296  [26  :  932]  ;  PadSe  R.  of  Mo.  v. 
MinouH  Pae.  R.  Co.  Ill  U.  S.  SOS,  61ft 
[28  .  498,  608]),  none  of  the  cases  cited  from 
either  court  sustain  the  proposition  that  a 
party,  whether  ao  infant  or  adult,  against 
whom  a  decree  is  rendered  by  direction  of 
the  appellate  court,  can  impeach  It.  by  bill 
filed  in  the  court  of  first  instance,  for  errors 
apparent  on  the  record,  and  wliich  do  not 
involve  the  jurisdiction  of  either  court. 

The  decree  which  the  appellant  seeks  to 
have  set  aside  was  rendered  in  conformity 
with  the  mandate  of  the  Supreme  Court  of 
Illinois,  requiring  that  the  original  bill  in 
the  first  suit  be  dismissed  and  that  a  decree 
be  entered  upon  the  cross-bill,  adjudging 
the  property  in  question  to  belong  to  Mrs. 
Buckner,  and  not  to  him.  It  is  the  one 
which  the  Supreme  Court  a£  the  State  held, 
in  Kingabury  v.  BwJam,  70  111.  616.  617, 
was  beyond  even  its  own  control  when  ques- 
tioned upon  a  second  appeal  in  the  same  case. 
And  this  is  in  accordance  with  the  settled 
doctrines  of  this  court.  In  Roberta  v.  Covper, 
61  V.  S.  20  How.  467,  481  [16  :  969]  (cited 
in  70  111.  617) ,  this  court  said :  "  It  has  been 
settled  by  the  decisions  of  this  court,  that 
after  a  case  has  been  brought  here  and  de- 
cided, and  a  mandate  issued  to  the  court  be- 
low, if  a  second  writ  of  error  is  sued  out, 
it  brings  up  for  revision  nothing  but  the 
proceedings  subsequent  to  the  mandate.  None 
of  the  questiona  which  were  before  the  court 
on  the  first  writ  ot  error  can  be  reheard  or 
oxamined  upon  the  second.  To  allow  a  sec- 
ond writ  of  error  or  appeal  to  a  court  of  last 
resort  on  the  same  questions  which  were  open 
to  dispute  on  the  first,  would  lead  to  endless 
litigation."  So,  ia  Duranf?.  Euex  Co.,  101 
U.  S.  655,  666  [25  :  961],  it  is  said:  "On  a  [671] 
mandate  from  this  court  affirming  a  decree, 
the  circuit  court  can  only  record  our  luder 
and  proceed  with  the  execution  of  its  own 
decree  as  affirmed.  It  has  no  power  to  re- 
scind or  modify  what  we  have  established, 
.  The  result  of  the  appeal  to  us  was  an 
affirmance  of  what  had  been  done  below. 
After  the  appeal  had  biei  taken,  the  power 
of  the  court  below  over  its  own  decree  was 
gone.  AH  It  could  do  after  that  was  to  obey 
our  mandate  when  It  was  sent  down.  We 
affirmed  its  decree  and  ordered  execution. 
We  might  have  ordered  a  modification  so  as  to 
declare  that  the  dismissal  should  be  without 
prejudice.  We  did  not  do  so.  The  circuit 
court  had  no  power  after  that  to  do  what  we 
might  have  done  and  did  not  do."  Bee  also 
Browder  v.  MeArthur,  20  U.  S.  7  Wheat.  68 
[5  :  897]  ;  lyier  v.  Magmn,  84  U.  S.  17  Wall. 
253.  284  [21 : 576.  584]  ;  The  Lady  Pike,  96  U. 
S.  461,  462  [24  :  672]  ;  Stnoart  v.  Saiamon.  07 
U.  S.  861  [24 :  1044]  ;  SumpTtrey  v.  Baker, 
108  U.  S.  m,  787  [26:  45G].   It  U  obvious 
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that  the  same  principle  must  apply  where  a 
party,  instead  of  prosecuting  a  second  appeal, 
attempts  by  a  billof  review,  or  by  a  new  bill  in 
the  nature  of  a  bill  of  review,  to  reach  errors 
apparent  upon  the  face  of  the  record.  In 
HfftithaTd  v.  RvfuteU,  87  U.  S.  16  How.  547, 
570  [14:  1052,  1053]— cited  with  approval  in 
KingAury  v.  Buekner,  70  111.  514,  51ft— it 
was  said:  "As  already  stated,  the  decree 
sought  to  be  set  a^de  by  this  bill  of  review 
in  uic  court  below  was  entered  In  pursuance 
of  the  mandate  of  this  court,  on  an  appeal 
in  the  original  suit.  It  is  Uierefore  the  de- 
cree of  this  court,  and  not  that  primarily 
entered  by  the  court  below,  that  is  sought  to 
be  interfered  with.  The  better  opinion  is, 
that  a  bill  of  review  will  not  lie  at  all  for 
errors  of  law  alleged  on  the  face  of  the  de- 
cree, after  the  judgment  of  the  appellate  court. 
Tlitse  may  be  corrected  by  a  direct  applica- 
tion to  that  court,  which  would  amend,  as 
matter  of  course,  any  error  of  the  kind  tliat 
might  have  occurred  in  entering  the  decree. 
Nor  will  a  bill  of  review  lie  in  the  case  of 
newly -discovered  evidence  after  the  publica- 
tion, or  decree  below,  where  a  decision  hjw 
taken  place  on  an  appeal,  unless  tlie  right  is 
reserved  in  tlie  decree  of  the  appellate  court, 
or  permission  be  given  on  an  application  to 
that  court  directly  for  the  purpose.  This 
appears  to  be  the  practice  of  the  Court  of 
I6TS1  Chancery  and  House  of  Lords,  in  England, 
and  we  think  it  founded  in  principles  essen- 
tial to  the  pioper  administration  of  the  law, 
and  to  a  reasonable  termination  of  litigation 
between  parties  in  chancery  suits." 

Among  the  cases  cited  in  Southard  v.  Rus- 
fll  was  that  of  Brefcer  v.  Btnoman,  8  J.  J, 
Marsh.  492.  in  which  the  court,  after  observ- 
ing that  the  remedy  by  bill  of  review  for 
errors  apparent  upon  the  record  was  analogous 
to  that  of  a  writ  of  error,  said :  "  Hence,  an 
affirmance  in  this  court  upon  writ  of  error 
would  bar  a  bill  of  review  for  any  error 
which  might  exist  in  the  record,  but  whi<;h 
was  not  assigned  nor  inquired  into  by  this 
court.  It  follows  that  a  reversal  by  this  court, 
upon  a  writ  of  error  (and  we  perceive  no 
reason  why  a  reversal  upon  an  appeal  should 
not  have  the  same  effect)  with  direction  how 
to  render  the  decree,  and  the  rendition  of  the 
decree  by  the  circuit  court  in  pursuance  of 
tlie  mandate  of  this,  would  equally  bar  an 
attempt  hj  bill  of  review  to  inquire  into 
errors  which  lie  on  the  record,  but  which 
were  not  noticed  by  this  court.  .  .  .  The 
decree  rendered  by  the  circuit  court  conformed 
to  the  opinion  of  this  court.  All  attempts, 
therefore,  to  reach  any  error  apparent  upon  the 
face  of  the  record,  prior  to  the  decision  of  this 
court,  come  too  late."  See  also  United  StaUt 
V.  Knight,  66  U.  8.  1  Black.  488.  489  [17  :  80]  ; 
Kimberlj/  v.  Amu,  40  Fed.  Hep.  648 ;  Story, 
to.  PI.  408;  CtmlandY.  Qu^,  1S8  Man. 
079;  MeCaOl  t.  Graham,  1  Hen.  ft  Hun.  IS; 
OwnpfteH  v.  Price,  8  Munf.  226 ;  Campbell  v. 
CampbeU,  22  Gratt.  674 ;  Jemtt  v.  Dringer. 
81  J.  N.  Eq.  586  ,  690;  AiM  v.  Carey,  4  Ga. 
658,  670 ;  Watkiru  v.  Lawtm,  69  Ga.  672, 
675 ;  Byeraon  v.  Mdred,  18  Mich.  490 ;  2  Barb. 
Ch.  Pr.  (2d  Rev.  ed.)  93. 

It  hu  been  suggested  that  the  rule  is  dif- 
ferent in  the  case  of  infanta,  and  that  the 
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ri^ht  of  the  infant  Klngsburr  to  file  an 
original  bill  to  set  aside  the  decree  of  Nov- 
ember 18,  1861,  for  errors  apparent  on  the 
record,  vaa  not  affected  by  the  fact  that 
such  decree  was  entered  pursuant  to  the 
mandate  of  the  Supreme  Court  of  Illinois. 
In  this  view  we  do  not  concur.  By  the 
practite  in  chancery  in  Illinois,  a  decree 
against  an  infant  is  absolute  in  the  first  in- 
stance, and  no  day  is  given  to  show  cause  LST8] 
after  he  becomes  of  age ;  and  instead  ttmoof 
the  infant  Kingsbury  had  five  years  after 
reaching  full  age  within  which  to  prosecute 
an  appeal  from  the  decree  of  December  31, 
1870,  dismissing  his  bill  in  the  original  suit. 
Rev.  Stat.  111.  1845,  p.  421.  %  63;  Rev.  Stat. 
1874,  p.  786;  Eiw$  v.  Capm,  16  111.  277; 
Barnea  v.  HnzUton,  60  111.  4!».  432  ;  Wadhnms 
V.  Oay,  73  III.  424  ;  //«w  v.  Von,  52  111.  472  ; 
Lloyd  V.  Kirkicood,  112  III,  887.  But  action 
in  his  behalf  need  not  have  been  deferred  for 
so  long  a  time.  It  was  competent  for  him 
during  his  minority,  by  his  prtKltein  amy,  to 
carry  that  decree  to  the  highest  court  of  the 
State  for  re-examination,  or  tile  in  the  court 
rendering  it  an  original  bill  to  have  it  set 
aside  for  error  apparent  on  the  record.  In 
MeClay  v.  A'ottm,  d  HI.  870,  888.  the  court, 
after  observing  that  whatever  may  have  been 
the  practice  elscwhore  the  right  of  an  infant 
to  prosecute  a  writ  of  error  was  not  to  be 
doubted  in  Illinois,  said :  "If  an  infant  sues 
out  a  writ  of  error,  and  a  decree  in  this  court 
Is  passed  against  him,  such  decree  would  be 
conclusive  as  well  against  him  as  it  would 
have  been  had  he  attained  full  age.  both 
under  the  provisions  of  the  statute  beforj  re- 
cited and  upon  the  principle  that  he  is  a 
plaintiff  in  error,  and,  as  such,  concluded 
by  the  judgment  or  decree."  And  in  Kacim/t' 
beiser  v.  Beckert,  41  111.  173,  177,  it  wassaid : 
"  It  was  urged  that  the  trial  was  Iiad  and  the 
decree  executed  and  carried  into  effect  so 
long  since  that  it  should  not  now  be  dis- 
tiirlx;d.  This  would  be  unquestionably  true, 
had  the  t>arties  all  been  adults  when  uie  de- 
cree was  rendered  or  had  the  period  elapsed 
which  bars  a  writ  of  error  alter  the  minor 
becomes  of  age.  But  under  our  practice  a 
minor  defendwit  to  a  bill  Is  entitled  to  his 
day  in  court,  whether  it  is  expressly  reserved 
by  the  decree  or  not,  and  he  may  at  any  time 
during  his  minority,  by  his  next  friend  or 
guardian,  file  an  original  bill  to  impeach 
a  decree  against  him."  Loyd  v.  ifaloru,  23 
111.  48;  iJoyd  V.  Kirktpood,  vbi  tupra;  Itieh- 
mond  V.  Taylmr,  1  P.  Wms.  784 ;  Chambers 
on  the  Property  of  Infants,  708.  [The  infant, 
by  his  prochein  amy,  having  prosecuted  an 
appeal  to  the  Supreme  Court  of  Illinois  from 
the  original  decree  rendered  In  the  suit  [674] 
brought  by  him,  and  having  appeared  by 
guardian  ad  litem  to  the  appeal  of  Buekner 
and  wife,  is  as  mu(^  bound  by  the  action  of 
that  court,  in  resiKct  to  mere  errors  of  law, 
not  Invo.lving  jurisdiction,  as  if  he  bad  been 
an  adult  when  the  appeal  was  taken.]  In 
Oregory  v.  MoUawfrth,  8  Atk.  626,  i^tiHard- 
wlcKe  said  that  "it  is  right  to  follow  the 
rule  of  law,  where  it  is  held  an  infant  Is  as 
much  bound  by  a  Judgment  In  hia  own  ac* 
tion,  as  if  of  full  age;  and  this  is  general, 
unless  gross  laches,  or  fraud  and  collusion  ap- 
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pear  in  theprveX«tn  anw,  then  the  infant  might 
open  ft  by  a  new  bill.  So  in  LordBrook  t. 
Jjfrd  Hertford,  2  P.  Wma.  518,  619 :  "An  in- 
fant,  when  plaintiff,  is  as  much  bound  and 
as  little  privileged  as  one  of  full  age-"  See 
also  Bivwn  r.  Armitttad,  6  Rand.  594 ;  Jatne- 
mm  v.  Moteley,  4  T.  B.  Hon.  414 ;  Hanna  t. 
e^potta,  6  B.  Hon.  862. 

It  results  that  no  Inquiry  can  be  made  in 
this  case  in  respect  to  errors  of  law  apparent 
on  the  i-ecord,  that  do  not  involve  jurisdic- 
tion of  the  original  suit  brought  by  the 
plaintiff  when  an  infant. 

But  it  is  contended  that  the  record  shows 
upon  its  face  a  want  of  Jurisdiction  of  the 
person  of  the  infant  and  of  the  subject  mat- 
ter at  the  time  the  decree  of  November  18, 
1871,  was  rendered.  In  MeDermaid  v.  RusseU, 
41  111.  489,  491,  it  was  decided  that  when 
notice  bv  publication  against  infant  nonresi- 
dent detendaots  in  chancery  was  nugatory 
and  void,  the  appointment  of  guardians  oa 
litem  for  them,  based  upon  such  publication, 
"was  also  void,  for  they  were  not  in  court, 
amenable  to  any  of  its  orders."  To  the  same 
effect  is  Campbell  v.  Campbell,  S3  111.  403,  in 
which  the  court  declared  the  47th  section  of 
the  old  Chancery  Statute  of  Illinois  (Rev. 
8tut.  111.  1845,  chap.  21),  so  far  as  it  au- 
thorized a  decree  against  infant  defendants, 
without  service  of  process  on  them,  to  be 
unconstitutional.  In  CAamAers  v.  Jona,  72 
III.  215.  278.  where  the  appearance  of  an 
infant  defendant  was  entered  by  a  guardian 
ad  litem,  appointed  by  the  court  to  defend 
for  her,  it  was  said :  '^This  did  not  give  the 
court  jurisdiction,  and  hence  the  whole  pro- 
(xcdings  were  coram  Tumjvdice.  It  is  very 
clear  no 'title  passed  to  Jones  by  his  purchase 
[6751  under  the  decree.  The  decree  and  sale  were 
absolutely  null  and  void,  and  could  be  at- 
tacked directly  or  collaterally  by  the  heirs 
owning  the  fee.  The  court  had  no  jurisdic- 
tion to  pronounce  a  decree  that  would  affect 
tlieir  interests,  haviDg  no  jurisdiction  of 
ttieir  persons  by  service  of  process  or  other- 
wise.*' Upon  the  authority  of  these  c&x^  it 
is  insisted  ttuit,  as  there  was  no  service  of 

ftrocess,  actual  or  constructive,  upon  the 
nfant  Kingsbury,  in  the  cross-suit  of  Buck- 
ner  and  wile,  he  was  not  in  court  in  respect 
to  the  matters  of  that  cross-suit,  and  conse- 
quently the  decree  against  him  on  the  cross- 
bill was  void;  and  that  if  be  could  not  be 
brought  into  the  court  of  (wtginal  jurisdic- 
tion on  the  cross-bill  merely  by  the  appear- 
ance of  his  guardian  ad  litem,  he  was  not 
before  the  Supreme  Court  of  Illinois  upon  the 
appeal  prosecuted  in  his  name.  The  defend- 
ants insist,  upon  the  authority  of  cases  in 
this  court,  tliat  no  question  cm  be  raised  as 
to  the  Jurisdiction  of  the  Circuit  Court  of 
Cook  County  to  pass  the  decree  entered  In 
conformity  with  Uie  mandate  of  the  Supreme 
Court  of  the  State.  Skillem  v.  May,  10  U. 
S.  6  Cranch,  267  [8 :  220]  ;  McCdrmick  v. 
SulUtani,  -'3  U.  8.  10  Wheat.  192  [6  :  800]  ; 
ExparU  .  .ui-y,  87  U.  8.  IS  Pet  889  [9 :  lIOSl  ; 
WaOiington  Bridge  Go.  T.  Stettai-t,  44  U.  B. 
B  How.  418  [11 :  658] :  i)M  Moina  JVm.  B. 
Qt.  T.  Imra  Homatead  Co.  128  U.  S.  S52, 
S57  [81 :  202].  But  those  were  not  cases  in 
which  the  pwty  ■gainit  whmn  a  decree  was 
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rendered  was  not  before  the  court.  They  do 
not  sustain  the  proposition  that  a  decree, 
entered  in  pursuance  of  the  mandate  of  an 
appellate  court,  but  which  Is  void  by  reason 
of  the  party  not  being  before  that  court,  or 
before  the  court  of  original  jurisdiction,  mav 
not  be  attacked  by  an  original  bill.  It  \» 
therefore  necessary  to  Inquire  whether  the 
Circuit  Court  of  Cook  County  had  jurisdic- 
tion of  the  infant  Kingnbury  upon  the  cross- 
bill filed  by  Buckncr  and  wife. 

In  respect  to  the  plaintiff's  contention  that 
he  could  not  have  been  brought  into  court 
as  a  defenduit  in  the  cross-suit,  except  by 
summons  or  publicatioQ  upon  tiie  cross-bill, 
it  may  be  said  that  la  BaUanee  t.  UnderhiU, 
4  111.  453,  461,  decided  In  1842,  It  was  held 
that  the  defendant  In  a  cross-suit  must  be 
brought  into  court  In  the  same  manner  as  tie 
would  be  in  any  other  case.  But  in  F^ce 
V.  JRuMdl.  18  111.  82,  the  court,  referring  to  [676] 
the  provisions  of  the  Revised  Statutes  of 
1845  (chnp.  21,  24  to  80  inclusive),  relat- 
ing to  cross-bills,  said:  "Under  these  pro- 
visions of  the  statute,  which  have  been  passed 
since  the  decision  in  the  case  of  Ballance  v. 
Underhill.  4  III.  453,  no  process  is  necesfary 
to  bring  in  the  parties  to  the  original  bill ; 
but  the  cross-bill  is  to  t)e  reganled  as  an 
adjunct  or  part  of  the  original  suit,  and  the 
whole  together  as  constituting  but  one  case." 
The  same  principle  was  announced  XnBeai 
Kemp,  16  111.  445,  448.  We  are  not  referred 
to  any  case  holding  this  principle  to  be  in- 
applicable in  the  case  of  an  infant  complain- 
ant In  an  original  suit,  who  is  a  defendant 
in  a  cross-bill.  He  is  in  court,  by  his  origi- 
nal bin,  and  process  is  not  required  upon  a 
cross  bill  against  him  In  the  same  suit.  See 
also  1  Starr  A  Curtis'  Ann.  Stat.  408, 
§g  80  to  85  inclusive :  Public  Laws  111.  1871- 
72.  p.  829. 

But  it  is  said  that  the  subject  matter  of 
the  original  bill  was  slmplv  the  claim  al- 
leged to  be  asserted  in  hostility  to  the  plain- 
tiff, under  the  will  of  his  father,  ana  that 
Mrs.  Buckner's  claim  that  the  property  con- 
veyed by  the  deed  of  Hay  15,  1861,  was  held 
in  trust  for  her,  could  not  properly  be  made 
the  subject  of  a  crq^-suit;  that  the  jurisdic- 
tion, if  any,  acquired  over  the  infant  by  the 
filing  of  the  original  bill  did  not  extend  to 
the  new  matter  Uius  introduced  by  the  cross- 
bill ;  and  that  therefore  he  was  not  before 
the  court  as  to  such  new  matter,  by  the  ap- 
pearance in  his  behalf  of  a  guardian  adlitem, 
without  previous  service  of  process,  actual  or 
constructive.  This  view  cannot  be  sustained. 
Tor  it  Is  clear  that  the  matter  in  respect  to 
whidi  tba  plaintiffs  In  the  cross-bill  sought 
relief  was  embraced  by  the  (Original  bill. 
The  original  bill  asserted  ownen£ip  by  ap- 
pellant, subject  to  certain  Incumbrances  and 
rights  of  dower,  of  the  entire  real  esute 
standing  in  his  father's  name  at  the  time  of 
his  death,  including  that  which  Buckner  and 
wife  conveyed  by  the  deed  Of  Hay  15,  1861. 
It  made  distinct  reference  to  that  deed  as  the 
source  of  bis  father's  title  to  the  property 
here  in  question,  and  therefore  as  the  foun- 
dation of  his  own  claim ;  and  the  relief  asked 
was  not  restricted  to  a  decree  tfanply  declar-  rnvTi 
tng  the  4llesed  will  of  186S  to  be  Invalid.  ^^"^ 
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Bat  a  decree  was  sought  br  whldi  hla  right 
and  title  to  the  property  claiined  to  be  held 
in  trust  for  Mrs.  Buckner  bv  her  brother 
diould  be  conflnned  and  established,  and  all 
the  defendants,  including  her,  perpetually 
enjoined  from  intermeddling  with  It,  or  with 
its  reels,  issues  or  profits.  The  subject  matter 
of  the  original  bill,  so  fiur  as  she  was  con- 
cerned, was  the  title  and  ownership  of  the 
property  conveyed  by  the  deed  of  May  16, 
1861.  The  plaintiff  claimed  title  under  that 
deed,  and  by  inheritance  from  his  father. 
Mrs.  Buckner  claimed  it  under  the  same  deed, 
but  she  averred  that  it  was  a  trust  deed.  The 
allegations  of  the  cross-bill  related  to  that 

Sroperty,  and,  In  answer  to  the  plaintiff's 
emand  that  his  title  to  it  be  confirmed,  she 
demanded  that  the  trust  created  by  the  deed 
of  1861  be  declared,  and  her  ownership  estab- 
lished as  against  the  plaintiff.  It  is  true 
that  the  cross-bill  alleged  additional  facta, 
but  its  subject  matter  was  not  the  less,  for 
that  reason,  germane  to  that  of  the  original 
bill.  Story.  £q.  PI.  g§  889,  893 ;  3  Dan. 
Ch.  Pr.  1648 ;  XJnderMU  v.  Van  Cortlandt,  2 
Johns.  Ch.  839,  855;  Hwrd  t.  Cam,  82  111. 
45,  49. 

In  Jona  r.  Bmiih,  14  111.  229,  the  relief 
•ought  was  a  decree  establishing  the  plain- 
tiff's title  to  certain  real  estate  purchased  at 
an  execution  aalo  under  various  judgments, 
and  which  had  been  conveyed  by  the  Juag- 
ment  debtor  to  his  daughter.  The  debtor 
defended  upon  the  ground  that  the  judgments 
were  fraudulently  obtained,  and  tHat  of  such 
fraud  the  purchaser  was  cognizant  when  they 
were  rendered.  He  filed  a  cross-bill  to  have 
the  sales  set  aside,  and  satisfaction  of  the 
judgments  entered.  Upon  the  question 
whether  a  cross-bill  was  proper  in  such  a 
case,  the  court  said :  "A  cross-bill  Is  proper 
whenever  the  defendants,  or  any  or  either  of 
them,  have  equities  arising  out  of  the  sub- 
ject matter  of  the  original  suit,  which  entitle 
them  to  affirmative  relief,  which  they  cannot 
obtain  In  that  suit.  No  fitter  case  could  be 
imagined  for  a  cross-bill  than  the  one  which 
Is  presented  by  these  pleadings.  .  .  .  Ko 
doubt  upon  hit  answer,  he  [the  defendant] 
was  at  liberty  to  prove  the  facts  averred,  but 
this  would  only  defeat  Smith's  [the  plain- 
tiff's] claim  to  relief,  while  the  same  facta 
if  established  upon  a  cross-bill  would  entitle 
him  to  have  satisfaction  of  the  judgments 
actually  entered ;  without  this  he  might  be 
put  to  the  necessity  of  proving  them  repeat- 
edly." In  Uoyd  V.  Kirkaooil  112  111.  829, 
836,  In  which  the  relief  sought  was  a  decree 
of  partition,  it  was  said  that  if  the  defend- 
ant, as  a  matter  of  law,  was  entitled  to  have 
the  decree  upon  which  the  plaintiffs  based 
their  right  to  partition  set  aside,  on  a  bill 
for  that  purpose,  such  ri^ht  was  an  appro- 
priate matter  for  a  cross-bill  to  an  original 
bill  filed  to  enforce  such  partition.  So,  In 
the  case  before  us,  while  Mrs.  Buckner 
might,  perhaps,  have  defeated  the  plaintiff's 
wait  by  proving,  under  her  answer,  the  facts 
•et  out  in  the  croas-bill,  it  was  competent 
for  her,  in  the  same  suit,  to  obtain  such 
ftffirmative  relief  as  was  appropriate  under 
proof  that  her  brother  did  not  become  the 
absolute  owner  of  the  property  by  the  oon- 
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vennce  of  1881,  but  was  invested  with  the 
title  in  trust  for  her.  It  results  that  it  waa 
not  essential  to  the  Jurisdiction  of  the  Cir- 
cuit Court  of  Cook  County  that  there  should 
have  been  service  of  process,  actual  or 
constructive,  upon  the  cross-bill  of  Buckner 
and  wife  against  the  infant. 

The  jurisdiction  of  that  court  to  entertain 
the  original  suit  instituted  July  18,  1870,  Is 
queaticmed  upon  the  groimd  that  It  was  com- 
menced without  authority  of  the  infant,  and 
because  no  bond  for  costs  waa  filed  by  the 
guardian  ad  litem.  This  position  is  supposed 
to  be  justified  by  the  following  provisions  of 
the  Revised  Statutes  of  Illinois:  "Suits  in 
chancery  may  be  commenced  and  prosecuted 
by  infants,  either  by  guardian  or  next 
friend."  Rev.  Stat.  1840,  chap.  21,  $4.  title 
Chancery.  "Minors  may  bring  suits  in  all 
cases  whatever,  by  any  person  that  they  may 
select  as  their  next  friend ;  and  the  person  so 
selected  shall  file  bond  with  the  clerk  of  the 
circuit  court,  or  justice  of  the  peace  before 
whom  the  suit  msT  be  brought,  acknowledg- 
ing himself  bound  for  all  the  costs  that  may 
accrue  and  legally  devolve  upon  such  minor. 
And  after  bond  shall  have  been  so  filed,  said 
suit  shall  progress  to  final  judgment  and  exe- 
cution, as  In  other  cases. "  Kev.  Stat.  1845, 
chap.  47,  §  18,  title  Qvardian  and  Ward, 
Surely,  then  provisions  are  not  to  be  Inter- 
preted to  mean  that  no  suit  in  the  name  of  r  avai 
an  infant,  by  next  friend,  can  be  entertained,  '  * 
unless  such  next  friend  is  selected  by  the  in* 
fant.  Such  a  construction  is  inadmissible. 
It  would  prevent  a  suit  being  brought  by 
next  friend,  where  the  infant  was  so  joung 
as  to  be  incapable  of  makine  a  selection  m 
a  person  to  represent  him.  Tne  section  first 
above  quoted  is  only  a  recognition  of  the 

?;eneral  rule  that  "the  court,  in  favor  of  In* 
ants,  will  ]i?rmit  any  person  to  Inatituta 
suits  in  their  behalf,"  exercising,  however, 
a  "very  large  discretion  on  the  one  hand,  In 
order  to  facilitate  the  proper  exeroise  of  the 
right  which  is  given  to  all  persons  to  file  a 
bill  on  behalf  of  infants,  and  on  the  other, 
to  prevent  any  abuse  of  that  right  and  any 
wanton  expense  to  the  prejudice  of  infanta." 
1  Dan.  Ch.  Pr.  89,  71  ;  Starten  v.  Barthaio- 
mete,  6  Beav.  144 ;  Macpheraon  on  the  Law 
of  Infanta,  864 ;  Chambers  on  the  Property 
of  Infants,  767.  In  any  view,  the  right  to 
bring  the  suit  does  not  depend  upon  the  eze- 
cuti<w  of  a  bond  for  costs,  although,  accord- 
ing to  the  letter  of  the  statute,  the  next  friend 
may  be  required  to  give  such  a  bond  befors 
the  suit  proceeds  to  final  judgment  and  exe- 
cution. It  is  also  said  that  there  is  nothing 
to  show  that  Beckwith  had  any  authority  to 
sue  as  next  friend,  except  that  in  his  affi- 
davit to  tlie  original  bill  he  states  that  he  Is 
the  next  friend  of  the  infant.  It  was  not 
necessary  *o  the  Jurisdiction  of  the  court  that 
he  should  exhibit  with^the  bill  evidence  of 
special  authority  to  bring  it  as  next  friend. 
It  was  in  the  power  of  the  court,  under  whose 
eye  he  acted,  at  any  time  to  inquire  into  his 
fitness  to  represent  the  interests  of  the  infant, 
to  remove  htm  if  he  was  a  mere  intenneddler. 
and  to  allow  someone  else  to  be  substituted 
In  hia  place.  All  the  circumstanca  show 
that  his  instltntioD  of  the  original  suit  u 
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next  frieod  wu  wlfli  Vb»  knowledge  and  aa- 
sent  of  the  Infant's  mother  and  guardian.  It 

is  impossible  to  believe  that  he  moved  in  the 
matter  without  the  approval  of  those  nearest 
to  the  infant.  There  is  no  ground  to  say 
that  he  proceeded  without  authoritr. 

There  is  still  another  question  oi  jurisdic- 
tion to  be  cmisidered.  By  the  Constitution 
of  Illinois  "appeals  and  writs  of  error  may 
be  taken  to  tne  supreme  court  held  in  the 
grand  diTlsloD  In  which  the  case  Is  decided, 
or,  by  consent  of  the  parties,  to  any  other 
rM||i  grand  division."  111.  Const.  1870,  art.  6, 
■.vovj  2  ^  g  ^  County  of  Cook  Is  in  the 
Northern  Grand  Division,  and,  unless  the 
parties  consent,  cases  from  that  county, 
which  may  be  taken  to  the  supreme  court, 
must  go  to  the  court  sitting  in  that  grand 
division.  The  record  discloses  the  fact  that 
upon  the  entir,  in  the  Circuit  Court  of  Cook 
County,  of  the  decree  of  December,  1870, 
dismissing  both  the  original  and  cross  bills 
without  prejudice,  an  order  was  made  show- 
ing that  the  plaintiff  by  his  next  friend, 
Beckwith,  prayed  and  was  allowed  an  appeal 
to  the  supreme  court,  a  bond,  u^n  his  part, 
being  waived  by  the  other  parties;  that  the 
plaintiffs  in  the  cross-bill  prayed  and  were 
allowed  an  appeal,  a  bond  on  their  part  being 
waived ;  and  that  the  parties.  In  open  court, 
ftgreed  that  "such  appeals  may  be  {froaecuted 
to  and  the  record  filed  in  the  Central  Grand 
Division  at  the  next  term,  and  that  one  record 
may  be  used  for  botli  appeals."  Now,  it  is 
contended  that  the  Supreme  Court  of  the 
State,  sitting  in  the  Central  Grand  Division, 
could  not,  except  by  consent,  entertain  juris- 
diction of  thtoe  appeals,  and  that  the  next 
friend  and  guardian  ad  litem  was  incapable, 
in  law,  of  giving  such  consent.  It  is  un- 
doubtedly the  rule  In  Illinois,  as  elsewhere, 
that  a  next  friend  or  guardian  ad  litem  can- 
not, by  admissions  or  stipulations,  surrender 
the  rights  of  'the  infant.  The  court,  whose 
d-jty  it  is  to  protect  the  inteiests  of  the  in- 
fant, should  see  to  it  that  they  are  not  bar* 
gained  away  by  thoae  assuming,  or  ap- 

Sointed,  to.xepresent  him.  But  this  rule 
oes  not  prevent  a  guardian  ad  litem  or  pro- 
ehein  amy  from  assenting  to  such  arrange- 
ments as  will  facilitate  the  determination  of 
the  case  in  which  the  rights  of  the  infant 
arc  involved.  There  is  but  one  Supreme 
Court  of  Illinois,  although  for  the  con- 
venience of  litigants  it  siti  In  different 
places  in  that  State,-  and,  unless  the  consent 
of  parties  is  given,  can  take  cognizance, 
w})cn  holdine  its  session  in  a  particular  grand 
division,  only  of  cases  arising  in  such  di- 
vision. But  it  is  the  same  court  that  sits  in 
the  respective  divisions,  and  a  consent  by 
tiie  next  ftiend  or  guardian  ad  htem  tiiat  a 
case  be  heard  In  a  particular  division  could 
not  possibly  prejudice  the  substantial  rights 
C081]  of  the  infant.  It  la  true  that  the  consent  of 
the  plaintiff's  next  friend  and  guardian  ad 
litem,  that  the  case  should  go  to  the  Central 
Grand  Division,  bnraght  It  to  a  more  speedy 
hearing  than  It  woulcT  otherwise  have  had,  if 
•uch  consent  had  not  been  given.  But  cer- 
tainlv  it  was  not  to  the  interest  of  the  plain- 
tiff tnat  the  final  determinatlra  of  his  case 
should  be  delajad.  Tha  cuet  cited  bj  coun* 
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sel~Ouvtu  T.  MeKeOe,  10  111.  79 ;  Offforth  r. 
Adamt,  11  III.  S2,  and  People  r.  Vermilion 
Chuniy,  40111.  125— do  not  establish  any  dif- 
ferent principle.  They  decide  nothing  more 
than  ttut,  in  the  absence  of  consent,  tJie  su 
preme  court,  sitting  in  one  grand  division, 
cannot  take  cognizance  of  a  case  from  another 
grand  division. 

It  is  further  contended  that  the  Buprems 
Court  of  Illinois  could  not  entertain  the  ap- 
peal from  the  decree  dismissing  the  cross- 
bill of  Buckner  and  wife  without  an  appeal 
bond  being  executed  by  them,  and  that  It 
was  not  competent  for  Ifeckwith  to  waive  the 
giving  of  such  bond.  In  support  of  this 
position  counsel  cite  Chieago,  P.  A  8.  W.  B. 
Co.  T.  MarteiOee,  104  III.  01,  and  Lewie  v. 
Shear,  98  111.  121.  In  the  first  of  those  cases 
the  party  appealing  had  not  filed  a  transcript 
of  the  record  in  the  supreme  court  within 
the  required  time,  nor  taken  any  steps  what- 
ever to  bring  the  case  before  the  court  for 
consideration.  A  motion  to  dismiss  the  ap- 
peal having  been  made.  It  was  held  that  a 
mere  waiver  by  the  appellee  of  an  appeal 
bond  did  not  operate  to  perfect  the  app^I  for 
any  puroose.  The  court  said :  "There  is  no 
appeal  here  for  us  to  act  upon — nothing  to 
dismiss.  The  case  will  be  stricken  from  the 
docket."  In  the  other  case  cited,  which  was 
an  .action  of  replevin,  the  Question  was 
whether  the  record  showed  the  requisite 
amount  involved  to  give  the  supreme  court 
jurisdiction.  As  It  did  not,  the  appeal  was 
dismissed,  the  court  observing  that  It  could 
not  take  jurisdiction  of  a  case  from  the  ap- 
pellate court  unless  the  record  showed,  in 
some  manner,  that  it  was  one  of  which  It 
could  take  cognizance.  Neither  case  Is  an 
authority  for  the  proposition  that  an  appeal 
bond  Is  essential  to  the  jurisdiction  of  the 
Supreme  Court  of  the  State  where  the  appeal 
is  allowed  and  a  transcript  of  the  recoitl  is  T^S] 
filed  in  due  time.  A  mere  failure  to  exe- 
cute the  bond  within  due  time  mav  be  ground 
for  dismissing  an  appeal,  but  does  not  de- 

Srive  the  court  of  the  right  to  proceed  to  s 
etcrmlnation  of  the  appeal.  So  here,  the 
waiver  by  the  infant's  guardian  ad  litem  and 
next  friend  of  a  bond  by  Buckner  and  wife 
upon  their  appeal — the  latter  having  waived 
an  appeal  bond  on  his  part — did  not  affect 
the  jurisdiction  of  the  court.  And  such  la 
the  rule  of  practice  in  the  Supreme  Court  of 
the  United  States.  Bdmonaon  v.  .BIwinsMfV, 
74  U.  8.  7  Wall.  806.  811  [19;  91]  ;  lUehard. 
ton  V.  Oreen.  180  U.  S.  104,  114  m  -.  872, 
874]  ;  Etane  v.  State  Nat.  Bank,  184  tJ.  S.  880 

S8 :  917].   Hie  cases  cited  by  counsel  from 
e  latter  court  do  not  announce  any  different 
rule. 

We  come  to  consider  whether  Ae  record 
discloses  any  ground  for  holding  that  the 
decree  of  November  18,  1871,  was  obtained 
by  fraud,  as  distinguished  from  mere  error, 
or  by  collusion  with  the  guardian  ad  litem. 
In  considering  this  questi(m  we  have  not 
overlooked  tlie  fact  that  ^lere  were  replica- 
tions in  the  present  suit  to  both  the  plea  and 
the  answer  of  Buckner  and  wife,  although 
the  final  decree  below  Inadvertently  statea 
that  no  replication  to  the  answer  was  filed. 
The  general  oonteatloo.  In  balulf  of  the 
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plaintiff,  i»  that  the  original  and  cross  bills 
were  not  a  genuine  case,  but  were  contrived, 
and  the  proceedings  in  the  state  court  were 
conducted  throughout,  for  the  purpose  of  de- 

erlying  an  infant  of  his  estate,  without 
ringing  attention  to  the  real  merits  of  his 
claim  to  the  property  ia  dispute.  Of  course, 
if  the  record  disclosed  a  case  of  that  charac- 
ter, the  decree  complained  of  would  not  con- 
stitute an  obsUicle  in  the  way  of  giving 
relief  to  the  plaintiff.  What  are  the  grounds 
upon  which  the  charge  of  fraud  and  collusion 
is  based? 

It  may  be  observed  that  no  claim  is  made 
of  newly  discovered  evidence,  and  that  all 
the  facts  now  relied  upon  to  show  fraud 
and  collusion  were  disclosed  by  the  rec- 
ord before  the  Supreme  Court  of  the  State, 
upon  the  first  appeal,  when  the  merits  of 
Mrs.  Buckner's  claim  to  the  property  were 
examined.  No  effort  has  been  made  to  prove 
any  state  of  case  different  from  tiiat  disclosed 
in  the  original  and  cross  suit.  The  issue  as 
to  fraud  must  be  determined  entirely  by  the 
[683]  record  of  the  proceedings  In  the  state  court, 
and  by  such  inferences  as  may  be  justly 
drawn  therefrom ;  for  no  evidence,  apart  from 
that  record,  was  introduced. 

It  la  said  tliat  *h9  intention  of  tlie  court 
was  not  specially  called  to  the  various  points 
now  made  against  the  theory  of  a  trust  ad- 
vanced in  behalf  of  Mrs.  Buckncr.  That 
fact,  if  established,  would  not  necessarily 
show  fraud  or  collusion.  But  It  does  not 
appear  what  points  were  made  In  argument 
upon  the  first  appeal  to  the  Supreme  Court 
of  the  State.  Certainly,  the  errors  a&signed 
by  the  next  friend  in  behalf  of  the  infant 
were  broad  enough  to  cover  everv  objection 
now  raised  against  the  right  of  Mrs.  Buck- 
ner  to  the  property.  Those  errors  were,  the 
dismissal  of  the  original  bill,  the  refusal  to 
grant  the  relief  asked  by  the  plaintiff  and 
the  admission  of  incompetent  evidence  against 
him.  Under  such  an  assignment  of  errors, 
it  was  competent  for  the  pnehein  amy  to 
contend,  as  one  of  the  plaintiff's  counsel  In- 
sists he  should  have  contended,  that  "the 
object  bf  making  the  deed  of  May  15,  1861, 
was  to  leave  the  Buckners  free  to  take  sides 
in  the  civil  war  against  the  United  States 
without  jeopardizing  this  large  estate  In  the 
City  of  Chicago and  that  a  party  making  a 
deed  for  such  a  purpose  was  in  no  better 
poeitlon,  in  a  court  of  equity,  than  one  who 
makes  a  deed  to  defmud  his  creditors.  For 
aught  appearing  In  the  record,  this  view  was 
jnessed  upon  the  Supreme  Court  of  the  State. 
The  absence  from  the  opinion  of  that  court 
of  any  reference  to  it  aoes  not  prove  that 
the  guardian  ad  Htmi  and  next  friend  failed 
to  make  the  point,  or  that  he  purposely 
avoided  allusion  to  It.  If,  in  considering  so 
^ve  a  charge  as  that  of  fraud,  we  should 
indulge  in  conjecture  as  to  what  controlled 
the  mind  of  the  state  court,  the  inference 
might  be  fairly  drawn  that,  as  this  point 
arose  out  of  toe  evidence,  it  was  passed 
without  -BOtioe.  because  the  court  regarded 
it  as  not  Busulned  by  the  proof,  or  as  one 
that  ought  not  to  control  the  decision  of  the 
caae. 

The  depoaiticma  of  Blmon  B.  Buckner  and 


Jane  C.  Einesbury  were  taken  tn  the  suit 
brought  by  ue  infant  in  1870.  upon  Interrog- 
atories by  the  plaintiffs  in  the  cross-suit,  and 
cross-interrogatories  by  ilr.  Lawrence.  Tt  ia 
contended  that  these  persons  were  iocompe-  [tf84] 
tent,  by  the  laws  of  Illinois,  to  testify  in 
support  of  the  cixtss-bill,  and  that  the  guard- 
ian adlitem  failed  to  object  upon  that  ground 
to  their  depositions.  This  charge  of  col- 
lusion fails  altogether  if  they  were  not  in- 
competent as  witnesses.  By  the  first  section 
of  a  Statute  of  Illinois,  passed  February  19, 
1667,  and  which  was  in  force  when  their  dep- 
ositions were  taken,  it  was  provided  that  '  'no 
person  shall  be  disqualified  as  a  witness  in 
any  civil  action,  suit  or  proceeding,"  ex- 
cept in  certain  specified  cases,  "by  rcoacHi 
of  his  or  her  interest  in  the  event  thereof,  as 
a  party  or  otherwise,  or  b^  reason  of  his  or 
her  conviction  of  any  crime,  but  such  in- 
terest or  conviction  may  be  shown  for  Uie 
purpose  of  affecting  the  creilibility  of  such 
witness."  The  second  section  provides  that 
"no  party  to  any  civil  action,  suit  or  pro- 
ceeding, or  person  d  i  recti  y  i  ntercsted  i  n 
the  event  thereof,  shall  be  allowed  to  tes- 
tify therein  of  his  own  motion,  or  in  his  own 
behalf,  by  virtue  of  the  foregoing  section, 
whenany  adverse  party  sues  or  defends  HS  .  .  . 
heir  ...  of  any  deceased  person,  .  .  unleaa 
when  called  as  a  witness  by  such  advcra* 
psrty  so  suing  or  defending,"  except  in  (At- 
tain cases  that  have  no  application  here.  Th* 
fifth  section  of  the  same  Act  provides  that 
"no  husband  or  wife  shall,  by  virtue  of  sec- 
tion one  of  this  Act,  be  rendered  co^ipetent  to 
testify  for  or  against  each  other,  .  .  .  except 
in  cases  where  the  wife  would,  if  unmarried, 
be  plaintiff  or  defendant,  .  .  .  and  except, 
also,  in  cases  where  the  litigation  sliati  bo 
concerning  tiie  separate  property  of  the  wife : 
...  in  all  which  cases  the  husbimd  and 
wife  may  testify  for  or  against  each  other, 
in  the  same  manner  as  other  parlies  may 
under  the  provisioDS  of  this  acL!"  Pub. 
Laws  ni.  1867.  p.  188. 

It  is  clear  from  these  statutory  provision* 
that  Buckner  was  not  incompetent,  by  reason 
of  his  relation  of  husband,  to  testify  in 
support  of  bis  wife's  claim  to- the  property, 
because  if  Mrs.  Buckner  had  been  unmarried 
she  would  have  been  a  defendant  in  the  orig- 
inal suit,  and  the  plaintiff  in  the  cross-suit, 
and  also  because  that  suit  concerned  her  sep- 
arate property.  In  the  cross-bill  he  joined 
with  his  wife  in  asking  that  the  trust  in-  1^85] 
tended  to  be  created  by  the  deed  of  1861  be 
enforced,  and  gave  his  assent  to  any  decree 
that  would  place  the  property  under  her  sole 
control  and  preserve  it  for  her  benefit.  This 
was  regarded  by  the  Supreme  Court  of  Um 
State  as  a  renunciation  by  him  of  even  a  life 
estate,  and  the  decree  of  1871  proceeded  upon 
that  ground.  Nor  was  he  incompetent  by 
reason  of  inhibition  contains  in  the 
second  section  of  the  Act,  because,  although 
a  formal  party  to  the  croes-suit,  he  was  not 
directly  interested  in  the  event  thereof,  and 
was  not,  in  the  sense  of  the  Statute,  a  party 
adverse  to  the  heir  of  his  deceased  brother* 
in-law.  The  only  party  adverse  to  the  heir, 
in  respect  to  the  isiuei  made  1^  the  cross-suit, 
wu  Ifia.  BvAnar.   Sha  ooald  not  have  tea- 
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tified  on  her  own  motion,  or  In  her  own  be- 
half, unleaa  called  by  the  opposite  party. 
But,  looking  at  the  policy  and  laogxiage  of 
those  enactments,  we  perceive  no  reason  why 
Buckner  was  not  competent  as  a  witneaa,  in 
support  of  his  wife's  suit,  under  the  first  sec- 
tion of  Uie  Act.  We  an  also  of  opinion 
that  Mrs.  Kingsbury  wai  a  competent  wit- 
ness. She  had  no  interest  adverse  either  to 
appellant  or  to  Mrs.  Buckner.  Her  interest  In 
the  property  was  recognized  by  all  the  par- 
ties. No  decree  could  have  affected  her  rights. 
The  fact  that  she  was  a  party  to  the  suit  did 
not,  of  itself,  disqualiiy  her  as  a  witness. 

There  are  otheff  facte  in  connection  with 
tbe  depositiras  of  Buckner  and  Mrs.  Kings- 
bury, which  are  relied  upon  to  establish  the 
charge  of  fraud  and  collusion  upon  the  part 
of  tbe  guardian  ad  litem.  They  are  these : 
He  was  not  appointed  guardian  ad  litem  in 
the  cross-suit  until  November  25,  1870,  and 
yet  be  appears  from  tbe  reoird  to  have  assumed 
the  position  of  guardian  od  Utem  before  that 
date,  by  assenting  in  writing,  under  date  of 
November  SS,  1870,  that  a  de^mvt  potettatem 
might  be  sued  out,  on  the  80th  of  November, 
to  take  the  deposition  of  Buckner,  thereby 
waiving  tbe  benefit  of  a  notice  of  ten  days 
given  by  the  statute  in  such  cases ;  and  be 
failed  to  file  cross- intenogatorles  to  Buckner 
and  Mrs.  Kingsbury,  These  facts  cmtain 
nothing  of  substance,  when  taken  in  connec- 
tion with  other  circumsUmces.  It  may  be 
that  he  did  not.  In  fact,  sign  the  above  writ- 
f086]  ing  until  after  his  appointment  as  guardian 
ad  litem,  and  that  he  signed  it  without  ob- 
serving its  date.  Be  that  as  it  may,  five  days 
intervened  between  bis  appointment  as  guard- 
ian ad  lit€m  and  the  time  named  for  suing 
out  tbe  commission  to  take  Buckoer's  deposi- 
tion. The  statutory  provision  requiring  ten 
days'  notice  for  the  suing  out  of  a  commis- 
sion to  take  depositions  is  one  for  the  benefit 
of  the', party  against  whom  the  depositions 
are  u  be  irad,  and  might  be  waived.  The 
waiver  of  full  notice,  in  respect  to  Buckner's 
deposition,  was  first  signed  by  the  attorney 
of  Lawrence  and  wife,  the  latter  being  the 
mother  and  guardian  of  the  infant.  It  was 
equally  competent  for  tbe  guardian  ad  Utem 
or  next  friend  to  join  in  tbe  wsiver,  unless 
it  be  assumed,  as  we  are  unwilling  to  do, 
that  his  fidelity  is  to  be  meaaurca  by  his 
capacitv  and  willingness  to  delay  litigation, 
when  there  Is  nothing  to  be  thereby  accom- 

filished.  Nor  are  fraud  and  collusion  to  be 
mputed  to  Beck  with  because  he  did  not,  after 
his  appointment  by  the  court,  file  cross-in- 
terrogatories to  Buckner  and  Mrs.  Kingsbury. 
Cross- Interrogatories  were  filed  by  fafs  part- 
ner In  behalf  of  Mrs.  Lawrence,  and  were  of 
the  most  searching  character.  They  were 
prefaced  with  formal  objections,  upon  Uie 
ground  of  immateriality  and  Incompetency, 
to  more  than  twenty  of  tbe  interrogatories 
relating  to  tbe  deed  of  May  15,  1861,  to  the 
circumstances  under  which  It  was  executed, 
and  to  the  alleged  trust  in  favor  of  Mrs. 
Buckner.  And,  at  the  hearing,  objections 
were  made  to  the  competency  of  the  evidence 
contained  in  the  depositions  ta  the  cross- 
plalntiib,  but  the  depositicms  were  received 

lU  u.  s. 


subject  to  all  legal  objections  upon  the 
ground  of  BuflSciency,  competency  and  rele- 
vancy. There  is  no  suggestion  that  the  cross- 
interrogatories  which  were  filed  did  not  cover 
the  whole  ground  of  dispute  between  the 
parties.  It  would  have  served  no  good  pur- 
pose for  the  guardian  ad  litem  to  repeat  them 
on  behalf  of  Uie  infant,  for  Mrs.  Buckner 
was  bound  to  support  her  claim  by  proof ; 
and  without  filing  cross- interrogator ies  the 
infant  was  entitled  to  avail  himself  of  every 
fact  to  bis  advantage  brought  out  by  the 
cross- interrogatories  upon  ue  part  of  his 
motfaer. 

Another  badge  of  fraud  la  supposed  to  be 
found  in  the  fact  that  the  decree  dismissing 
the  bill  and  cross-bill,  without  prejudice, 
was,  Intact,  rendered  December  31,  1B70,  and 
yet  was  entered  as  of  December  24,  1670, 
without  objection  from  the  guardian  ad  litem. 
We  assume  that  the  object  of  all  this  was  to 
enable  tbe  parties  to  get  the  case  before  the 
supreme  court  at  Its  session  commencing  in 
January,  1871,  and  have  it  there  detenniuc<! 
at  an  early  day.  There  Is  nothing  in  all  this 
to  show  fraud  or  collusion.  Of  course,  the 
guardian  ad  litem,  by  technical  objections, 
could  have  postponed  the  hearing  of  the  case 
in  that  court  until  September,  1871 ;  but  there 
is  no  circumstance  disclosed  by  the  record 
tending  in  any  degree  to  show  that  the  in- 
fant would  have  profited  by  such  delay. 

But  It  Is  said  that  the  failure  of  the  guard- 
iao  ad  litem  to  apply  for  a  rehearing  of  the 
original  appeal  is  evidence  of  bad  faith  upon 
his  part.  We  cannot  assent  to  any  such  view 
of  his  duty.  The  opinion  of  the  state  court 
shows  tiiat  the  legal  questions  presented  by 
tbe  appeal  were  carefully  considered,  and 
there  is  no  ground  to  suppose  that  its  con- 
clusion would  have  been  modified  If  a  re- 
hearing had  been  granted.  Be  this  as  it  may, 
we  cannot  agree  that  the  mere  failure  of  the 
guardian  ad  litem  and  next  friend  to  apply 
for  a  rehearing  raised  any  presumption  <h 
infidelity  to  his  trust. 

Some  stress  is  laid  uptm  the  fact  that 
Beckwith  met  this  suit  by  demurrers  to  tbs 
bill,  and  did  not  file  an  answer.  This  does 
not  show  fraud  or  collusion.  There  was  no 
need  of  making  him  a  defendant.  No  relief 
was  prayed  against  him.  He  was  neither  a 
necessary  nor  proper  party  to  tbe  relief  aslied. 
If  he  preferred  to  terminate  the  suit  sa  to 
himself  by  a  demurrer,  it  was  his  privilege 
to  pursue  that  course. 

In  respect  to  the  charge  that  tbe  case  was 
presented  to  the  Supreme  Court  of  the  State 
upon  a  falsified  or  changed  record,  it  is  only 
necessary  to  say  that  there  is  no  foundation 
fin-  It  in  the  record  before  ua. 

Without  noticing  other  matters  discussed 
by  counsel,  which  we  do  not  deem  of  import- 
ance, we  are  of  opinion  that  the  plaintiff  has 
failed  to  show  tiiat  the  decree  of  November 
18,  1871,  or  any  decree  subsequent  to  that 
date,  was.  In  any  degree,  tbe  result  of  fraud 
or  coHusim. 

77u  deem  iti^rmed. 

Mr.  Chief  Jiutiee  XNiUer  took  no  part  In 
tbs  consideration  or  deciaiwi  ot  this  case. 
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EZBKIEL  GILES  ire  al.,  Ptfft.  in  Err.. 

r. 

SAMUEL  W.  LITTLE  et  ai. 

(Sees.  C  Beporter<B  ed.  HMm 

instruction  of  a  vtU — Hvrtgard  bg  »tatf  court 
^'  opinion  «f  thU  eovrt—fmlerat  qttation — 
rmtev  <f  §tatejvdgm»nt». 

1,  Hie  quertlon  of  tbe  true  ooiutruotloD  of  a  will 
depende  wholly  npon  geneml  nileaof  law  end 
upoD  the  looel  itetatei,  ud  lo  do  degree  upon 
tbe  Cooatitutloii,  lewi  or  treattei  of  the  United 

Stotee. 

Sl  The  dlBresardtv  the  steteeourt  of  the  opinion 
of  this  court,  upon  the  queetloo  Id  a  former  ault, 
does  not  give  this  court  Jurtedlctloa  to  review  the 
JudgrineDt  of  the  state  court  in  this  caae. 

t.  If  tbe  state  court  had  refuted  to  give  due  ef- 
fect to  a  flnal  Judyment  of  any  oourt  of  the 
United  Statee  In  a  ease  between  the  wne  partlee, 
a  federal  question  would  have  been  presented, 
wbicb  might  hai'e  been  brought  to  this  oourt  for 
review. 

4  Id  order  to  give  tbiscourt  JurtsdlctiOD  to  review 
a  Judgment  of  a  state  court  against  a  title  or 
right  set  up  or  claimed  uoder  a  statute  of,  or  ao 
authorltj  ezercii»ed  under,  the  United  States, 
that  title  or  right  must  be  one  of  tbe  plaintiff  In 
error,  and  not  of  a  third  person  onlr. 

[No.  1884.1 

ArguedMarth  IT,  1890.    Deeded AprU  7, 1890. 

IN  ERROR  to  the  Supreme  Court  of  tbe 
State  of  Nebraska  to  review  a  Judgment 
affirming  a  Judgment  of  the  District  Court  for 
Lancaster  County  in  that  State  in  an  action  for 
the  cunstruction  of  a  will  and  to  cancel  certain 
deeds  and  to  quiet  plaintiffs'  title.  Diamitted. 

This  case  was  removed  into  the  circuit 
court  of  the  United  States,  which  entered  a 
decree  for  the  defendants.  On  appeal  to  this 
court,  that  decree  was  reversed  and  the  cose 
ordered  to  be  remanded  to  the  state  court. 
118  U.  S.  696  [80  :  260]. 

Statement  by  Mr.  Juttice  Oraji 
This  was  a  petition  to  <^uiet  title,  filed 
January  27,  18^.  in  the  District  Court  for 
Lancaster  County  In  the  State  of  Nebraska, 
by  Little  and  more  than  seventy  others 
against  Giles,  Burr  and  Wheeler,  and  the 
children  of  Jacob  Dawacxi. 

Tbe  petititm  alleged  that  Jacob  Dawaon  on 
June  16,  1869,  being  seised  of  certain  de- 
scribed real  estate  in  that  county,  made  his 
last  will  as  follows: 

'After  all  my  lawful  debts  are  paid  and 

discharged,  the  residue  of  my  real  and  per- 
sonal property  I  bequeath  and  dibf>ose  of  as 
follows,  to  wit:  To  my  beloved  wife,  Edith 
J.  Dawson,  I  give  and  bequeath  all  my  real 
estate  and  personal  of  wbicb  I  may  die 
•eised,  the  same  to  remain  and  to  be  hers, 
with  full  power,  right  and  authority  to  dis- 
pose (tf  same  as  to  her  shall  seem  meet  and 
proper,  so  long  as  she  remains  my  widow, 
upon  the  express  condition  that  if  she  shall 
marry  again  then  it  is  my  will  that  all  of 
tbe  estate  here  bequeathed,  or  whatever  may 


Non.— .At  to  fntsrpretotfon  o/  trtlla.-  intmiUmqt 
testator  to  0OMm,— see  nols  to  Pmy  v.  Bait,  v. 
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remain,  shall  go  to  my  surviving  children, 
share  and  share  alike ;  and  in  case  any  of  my 
children  shall  have  deceased,  leaving  issue, 
then  the  issue  so  left  shall  receive  the  share 
to  which  said  child  would  be  entitled.  I 
likewise  constitute  and  appoint  my  said  wife, 
Edith  J.,  to  be  executrix  of  my  last  will  and 
testament. " 

The  petition  further  alleged  that  Jacob  [846] 
Dawson  died  a  week  af terwaros,  and  his  will 
was  duly  admitted  to  probate,  and  letters 
testamentary  were  issuea  to  Mrs.  Dawson; 
tliat  in  order  to  pay  bis  debts  and  maintain 
herself  and  chilcircn,  and  to  make  advances 
to  Uw  oldest  son,  she  was  obliged  to  sell  a 
large  portion  of  the  real  estate,  and  accord* 
ingly,  under  the  power  conferred  on  her  by 
the  will,  executed  warranty  deeds  thereof, 
under  which  tbe  plaintiffs  severally  became 
seised  of  certain  lots  described ;  that  on  Nov- 
ember 15,  1879,  she  married  again ;  that  the 
defendants  conspired  together  to  cloud  the 
plaintiffs'  title  and  to  extort  money  from 
them,  and,  in  pursuance  of  the  conspiracy, 
procured  deeds  of  the  whole  land  to  be  exe- 
cuted by  Dawson's  children  to  Burr  and 
Wheeler,  and  by  them  to  Giles,  a  citizen  of 
Iowa,  for  nominal  coosideratious,  and  to  en- 
able suits  to  be  brought  in  the  courts  of  the 
United  States;  and  pretended  that  Mrs.  Daw- 
son took  by  the  will  an  estate  for  life  only, 
tirminable  by  her  marriage;  and  commenced 
vexatious  suits,  and  threatened  to  anumence 
others,  against  the  plaintiffs. 

The  petition  prayed  for  an  injunction,  a 
canceling  of  the  deeds  to  Burr  and  Wheeler 
and  to  Giles,  a  decree  quieting  the  plaintiffs* 
title  and  establishing  it  against  Ml  the  da- 
fendaots,  and  for  further  relief. 

Burr  and  Wheeler  and  some  of  Dawson's 
children  disclaimed  all  Interest  in  the  prop- 
erty; the  other  children  and  Qiles  filed  an 
answer,  denying  tbe  allegations  of  the  peti- 
tion, and  alleging  that  the  title  had  vested 
in  Giles;  and  Giles  filed  a  petition  for  tlie 
removal  of  the  case  into  the  circuit  court  of 
the  United  States,  upon  the  ground  that  he 
was  a  citizen  of  Iowa  and  the  plaintiffs  citi- 
zens of  Nebraska  and  other  States,  and  that 
the  controversies  beween  him  and  each  of 
the  plaintiffs  were  severable. 

The  cHAe  was  tliert!ii|i(>ii  removed  into  the 
circuit  court  of  the  United  SUttcs ;  and  that 
court  doniod  a  motion  to  remand  it  tn  the 
state  court,  tiud  aflurwiLrds,  upon  a  lic:iring 
/on  pleadings  and  proofs,  entered  a  decree 
'for  the  defendants.  On  appi-al  to  this  court 
that  decree  was  reversed,  and  the  case  ordered 
to  be  remanded  to  the  state  court,  upon  the 
ground  that  the  controversies  between  Gilca  LM7J 
and  the  plaintiffs  were  not  severable,  and  that 
the  deed  to  Giles  was  collusively  made  for  the 
purpose  of  giving  jurisdiction  to  the  courts  of 
the  United  States.  118  U.  S.  596  [80  :  269]. 
On  February  88,  1887,  pursuant  to  the  man- 
date of  this  court,  the  circuit  court  ordered 
the  case  to  be  remanded  to  the  state  court. 

The  defendants  then,  by  leave  of  that  court, 
filed  an  amended  and  supplemental  answer, 
alleging,  among  other  things,  the  following: 

First.  A  decision  of  this  court  on  appeal 
In  an  action  brought  in  the  circuit  court  of 
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the  United  States  bj  Gllee  ualnst  Little, 
holding  that  by  the  terms  of  the  will  Hra. 
Ihiwson  took  only  &n  estate  for  life,  deter- 
minable upon  her  marriage,  and  no  power  to 
convey  any  greater  estate  than  she  had  her- 
self. 

Second.  Judgments  recovered  in  the  circuit 
court  of  the  United  States  on  July  8,  1887, 
against  some  of  these  plaintiffs  In  actions  of 
eJectmeDt  brought  January  5,  1887,  against 
them  by  one  Miles,  to  whom  Giles  in  Decem- 
ber, 1886,  had  executed  a  warranty  deed  of 
•ome  of  the  lots. 

A  general  replication  was  filed,  and  a  trial 
was  had  before  the  court  without  a  jurr,  at 
-which,  among  other  things,  the  defenoants 
put  in  evidence  records  or  the  judgments  re- 
covered by  Miles  against  some  of  these  plain- 
tiffs in  the  circuit  court  of  the  United  States ; 
and  also  a  record  of  the  proceedings  .in  the 
action  brought  in  that  court  by  Qiles  against 
Little,  by  which  that  action  appeared  to  have 
been  an  action  of  ejectment  brought  August 
£8,  1880,  for  the  lot  now  claimeaby  Little, 
in  which  the  circuit  court  sustained  a  demur- 
rer to  the  petition  and  rendered  judgment  for 
tlie  defendant,  according  to  the  opinion  of  the 
circuit  judge,  reported  in  2  HcCrary,  871 ; 
its  judgment  was  reversed  by  this  court  on 
writ  of  error  on  December  12,  1881,  and  the 
case  remanded  for  further  proceedings;  and 
after  furtherproceedings,  the  petitfon,  on  De- 
cember 0,  1880,  was  dismissed,  on  motion  of 
Giles,  without  prejudice  to  a  nbwquent 
action. 

The  report  of  that  cose  In  this  court  in  104 
V.  S.  291  [26:  745],  was  also  offered  in  evl. 
dence  by  the  defendants  at  the  trial  of  the  pna< 
ent  case,  and  excluded. 
[648]  The  state  court  held  that  by  the  will  of 
Jacob  DaWBon  Mrs.  Dawson  took  a  title  in 
fee  simple  so  long  as  she  should  remain  his 
widow,  with  full  power  to  sell  and  convey 
the  same  in  fee  during  widowhood;  and 
entered  judgment  for  the  plaintiffs  in  accord- 
ance wiUi  ^e  prayer  of  their  petition.  That 
judgment  was  affirmed  by  the  Supreme  Court 
Of  Nebraska.    25  Neb.  818. 

The  defendants  sued  out  this  writ  of  error, 
and  assigned  for  error  that  the  state  courts 
did  not  give  full  faith  and  credit  to  the  judg- 
ments recovered  by  Miles  against  sonwof  the 
plaintiffs  In  the  circuit  court,  and  disre- 

rrded  the  decision  of  this  court  in  104  U. 
891  [M:  745]. 

Mr.  a.  K.  Woolworkb  for  plalntUEi  in 

error. 

Metitra.t,  H.  Maranett.  8.  Haneood 
and  John  H.  Anm  for  defendanta  In  emw. 

Jfi*.  Jvtttie$  Qrmj  delivered  the  opini<m  of 
the  court : 

The  real  question  Id  controversy  between 
the  parties  is  of  the  extent  of  the  estate  and 
power  which  Mrs.  Dawson  took  under  the 
will  of  her  husband.  In  Oilet  r.  LittU.  104 
U.  8.  201  [26:  740],  this  court  held  that  she 
took  only  an  estate  for  life,  determinable  by 
her  marrying  again,  and  no  power  to  convey 
a  greater  estate  than  she  had  herself.  In  the 
cone  ut  bar,  the  Supreme  Court  of  Nebraska, 
declining  to  follow  that  dedaloB,  and  tauing 
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its  judgment  largely  npon  tiie  statutas  of  tba 
State,  held  that  she  took  an  estate  In  fee  de- 
terminable ujwn  her  marriage,  with  power 
during  her  widowhood  at  her  discretion  to 
convey  In  fee  any  part  of  the  land,  and  that 
the  devise  over  Incase  of  hermarrying  again 
passed  to  the  children  only  what  remained 
unconveyed.   Little  t.  Ouea,  25  Neb.  818. 

Tlie  Question  ol  tbo  true  construction  of 
the  will  In  this  respect  depends  wholly  upon 
general  rules  of  law  and  upon  the  local  stat- 
utes, and  in  no  degree  upon  the  Constitution, 
laws  or  treaties  of  the  United  States ;  and  the 
disregard  by  the  state  court  of  the  opinion 
of  this  court  npon  the  question  In  a  former 
suit  does  not  give  this  court  jurisdiction  to 
review  the  judgment  of  the  state  court  In 
this  case.  LeatAer  Mantifaciurert  Bank  v. 
Choper,  120  U.  8.  778  [30:  816]  ;  San  Fran- 
dteo  V.  Seott,  111  U.  6.  768  [28 :  598] ;  San 
Frandteo  v.  Itadl,  188  U.  8.  6S  [88  :  670]. 

If  the  state  court  had  refused  to  give  due 
effect  to  a  final  judgment  of  any  court  of  Xb» 
United  States  In  a  case  between  the  same 
parties,  a  federal  question  would  have  been 
presented,  which  might  have  been  brought 
to  this  court  for  review.  Bupaaaeurv.  Jtoeh- 
mau,  88  U.  B.  31  Wall.  ISO  [22  :  588]  ;  Ora- 
eent  Oity  Live  Stock  Oo.  v.  Butchen  Union 
SlaughtgrSouM  Co.  120  U.  S.  141  [80:  614]. 
But  this  record  presents  no  such  state  of 
things. 

The  esse  of  Oilav.  LittU.  104  U.  8.  291  [26: 
745] ,  was  Indeed  between  one  of  the  present 
defendants  and  one  of  the  present  plaintiffs, 
and  concerned  the  title  to  a  lot  of  land  now 
claimed  by  the  latter ;  but  the  judgment  of 
this  court  only  reversed  a  Judgment  of  tha 
circuit  court  cn  the*  United  States  sustaining 
a  demurrer  to  the  petition,  and  remanded  the 
case  to  that  court  for  finiher  proceedings, 
and  (as  appears  by  the  record  given  in  evi- 
dence at  the  trial  of  the  case  at  bar)  the  peti- 
tion was  afterwards,  and  before  final  judg- 
ment, dismissed  on  the  motion  of  theplafntifl, 
without  prejudice  to  a  new  action ;  so  that 
nothing  was  finally  adjudged  in  that  case, 
even  as  between  the  parties  to  It.  Btuher  v. 
CheaKirt  R.  Oo.  12S  U.  8.  050,  578,  570  [81 : 
795.  797]. 

The  ground  most  relied  on  In  favor  of  a 
reversal  of  the  judgment  of  the  state  court  Is 
Its  refusal  to  give  effect  to  the  judgments 
obtained  i;^tlw  circuit  court  of  the  United 
States  agamt  some  of  the  present  plaintiffs 
by  Miles,  a  grantee  of  the  present  defendants. 
It  Is  argued  that  the  judgments  in  &vor  of 
Miles  conclusively  showed  that  some  of  these 
plaintiffs  had  no  title,  and  that,  ss  all  theae 
plaiotlflk  claimed  under  one  title  in  the  pres* 
ent  suit,  the  judgment  below  in  their  Istw 
must  be  revened  as  to  all  of  them. 

As  the  present  defendants  did  not  claim 
under  Miles,  and  were  not  parties  to  bis  suits, 
It  is  difficult  to  see  how  judgments  in  those 
suits  could  have  any  effect  as  evidence  for  or 
aminst  them,  1^        vi.  esU^pel  or  other- 
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But  It  Is  certain  that  they  neither  had  nor 
claimed  any  Interest  in  the  tltla  acquired  trr 
Miles  under  those  judgments.  It  Is  weU 
settled  that,  In  order  to  give  thia  court  juris- 
diction to  reTlow*  jndgiaent  of  a  atate  court 
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agalnat  a  title  or  right  Mt  up  or  claimed 

under  a  statute  of,  or  an  authority  exercised 
under,  the  United  States,  thnt  title  or  right 
must  be  one  of  the  plaiotiiT  in  error,  and  not 
of  a  third  person  only.  Owinga  t.  Norwood, 
9  U.  8.  5  Crunch,  844  [8 :  120]  ;  MonUfom^ 
T.  Henuinda,  25  U.  8.  12  Wheat.  129.  132 
[6  :  575.  5771 ;  Hendermm  v.  Tenruiaee,  01  U. 
8.  10  How.  811  [18  :  484]  ;  HaU  v.  Gairua, 
68  n.  8.  22  How.  144,  160  [16  :  264,  269]  ; 
Long  T.  Convene,  91  U.  8.  105  [23  :  233],  The 
title  set  up  by  the  defendants  ueing  that  of  a 
third  person,  in  whicli  they  have  no  interest, 
the  writ  of  error  ia  diamiaaed  for  wnt  of  jurit- 


THE  BOARD   OP   COUNTY  COMMIS- 
810NERS  OP  THE  COUNTY  OP 
LEAVENWORTH,  Appt., 

V. 

THE  CHICAGO,  ROCK  I8LAND  AND  PA- 
CIFIC RAILROAD  COMPANY  BT  AL. 

(See  8.  C.  Reporter's  ed.  888-710.) 

Forfeiture  of  eonaolidation  of  raiiroad  oom- 
paniee,  may  be  enforced  by  the  State,  but  not 
by  a  private  peraon—eertified  copy  of  agreo- 
ment  of  eonaolidation,  when  eoneluaive  evi- 
dence— eonaolidation  of  certain  railroad  eom- 
paniea  talid— appeal,  or  bill  of  review,  proper 
reme-iyfor  error — etAhiaion  between  eompaniea, 
or  fra'td,  not  shown — omiaaion  to  make  de- 
fenae—laehe$. 

L  Under  the  Wssourl  Act  of  1810  authorlxloff  the 
coDBolldatlon  of  two  or  more  railroad  nompa- 
DleB,  the  fllliv  with  the  wcmorr  of  state  of  a  mo- 
lutlon  acoeptinr  the  prorulona  of  the  Aot,  pasted 
bf  a  majority  vote  of  the  itockholden  of  each 
oonsoUdatlQg  companj,  Ig  ■  matter  between  the 
State  and  the  corporattooa;  tbeStatemay  esforoe 
the  forfeiture  If  the  oonsoUdatloa  la  void  for 
Ckllure  to  file  mob  aooeptanoe,  but  a  private  per- 
■on  cannot 

I.  A  oertlfled  copy  from  the  secretarr  of  staters 
offloe  of  the  iffreement  for  oonsotfdation  Is  ood< 
clusiTe  ertdence  of  the  consummation  of  the 
oonsolldattoD  In  suits  between  the  ooosolldated 
company  aod  Indlvldualf  or  other  corporations, 

L  The  eonaolidation  of  August,  Uri,  betwera  the 
Chicago  and  Soutfawivtem  BsUwaj  Company  and 
the  Atchison  BniDcfa  of  theOfalcaeo  and  South- 
western ftallway  Company  was  Talld.  and  the 
corpoiatlOD  thus  formed  succeeded  to  the  rlirhta, 
property  and  obllgatlona  of  the  Chloaso  and 
Bouthwestem  Railway  Company,  enated  bf  the 
consolidation  of  September,  1S8B,  of  the  Chicago 
and  Southwestern  Railway  Company  chartered 
In  Iowa  and  a  company  also  of  the  same  name 
chartered  Id  Missouri;  and  It  was  the  proper 
party  to  be  sued  and  to  represent  all  the  Interests 
of  all  the  atockbolderg  In  all  the  oorporatlons  of 
which  it  was  composed. 


4  Whereaeonrt  baa  Jnrtsdietloaof  ^oaaeand 
of  the  parties  and  of  tiie  subject  matter,  tor  anr 
mere  error  loltsdeoisiontbeproperremcdy  is  by 
appeal,  or  by  bill  of  review  ia  the  same  court. 

6.  The  facta  that  some  of  the  trasteee  to  a  deed  of 
tenet  or  mortcace  irlven  by  a  railroad  eompany 
were  directors  or  stookboldera  in  a  rallrcad  com- 
pany which  procured  the  foreclosure  of  the  mtii  U 
gage,  and  that  one  person  was  tbe  presldeot  nf 
both  companies,  and  that  a  majority  of  the  dU 
rectors  of  both  companfei  were  the  same  per* 
sons,  and  that  a  najort^  ot  the  stock  of  tbe 
mortfratror  company  was  in  the  haods  of  the 
president  of  tbe  other  company ,  and  that  the  ut- 
tomey  who  appeared  for  tbe  mortgagor  company 
bad  prcTloosly  been  employed  by  the  other  com- 
pany, and  the  attorneys  who  bron^t  the  f nr» 
closure  ault  were  afterwards  attorneys  of  the 
latter  company,  and  one  of  the  attorneys  of  that 
company,  in  tbe  foreclosure  suit,  woa  a  director 
In  the  mortgagor  company,  are  not  sulKcient.  la 
the  absence  of  actual  fraud,  to  tender  the  fur^ 
closure  void. 

6.  Where  the  proper  place  to  have  made  a  defense 
was  In  the  foreciueure  suit  aod  ample  opportunltj 
was  had  there  for  such  defense,  the  court  In  a 
salt  afterwards  brouffbt  to  declare  tbe  foreclosura 
sale  void  Is  not  bound  to  give  effect  to  such  d^ 
fense. 

T,  Courts  of  equity  do  not  sit  to  restore  opporto* 
nltics  or  renew  posstbllltiee  wblob  have  been  per> 
mltled  to  pass  by  the  neglect,  tbe  ignoranco  or 
even  tbe  want  of  means  of  tboaeto  whom  they 
wwa  onoB  presented. 

[No.  251.] 

Argiud  April  S,  18S0.    Decided  April  14,  1890. 

APPEAL  from  a  decree  of  the  Circuit  Court 
of  the  United  States  for  the  Western  Dis- 
trict of  Missouri  dismissing  a  suit  to  set 
aside  a  consolidation  between  railroad  com- 
panies  and  proceedinga  for  foreclosure  of  a 
trust  deed  or  mortgage  and  also  the  siile  aa 
fraudulent  and  void.  Affirmed. 
The  facta  are  stated  in  the  opinion. 
Meeera.  D.  K.  Teniiey,  S.  S.  Ongorr  and 
J.  M.  Flower*  for  appellant : 

The  coniplainant  stockholder  ia  entitled  to 
bring  and  maintain  this  suit  for  the  relief 
prayed. 

Cook,  Stock  and  Stockholders,  ;  At- 

woU  T.  Merry  weather.  L.  K.  5  Eq.  464,  note; 
Dodge  v.  Woolaey,  59  U.  S.  18  How.  331  (15 : 
401)  -Sawea  v.  Oakland.  104  U.  S.  450  (26: 
8a7)  ;  Tatewdi  Chunty  v.  Farmera  L.  <£  T.  Go. 
12  Fed.  Rep.  752;  Heath  v.  Brie  R.  Co.  8 
Blatchf.  406 ;  LafayetU  Co.  v.  Neely,  21  Fed. 
Rep.  788 ;  Greenwood  v.  Union  Vi-eigM  B.  Oo. 
105  U.  S.  18,  16  (26  :  961,  963). 

A  suit  to  redeem  a  mortgage,  hj  a  pcrsoii 
having  a  right  to  redeem  liut  who  was  not 
made  a  party  to  a  proceeding  to  foreclose  the 
same,  may  be  brought  at  any  time  within  tea 
years  from  the  time  tliat  possession  is  tuken 
of  the  mortgaged  premises  by  the  purchaser 


Hon;— Aato/nmdond  undiutHHueneeMtaoiM- 
anee  ct^dfed  ortMO,  aeenoCeto  Harding  v.  Handy, 
S:  4S». 

At  to  fnsud  or  fOeooI  eonttderatton;  Aow  far  wtQ 
OTKrid  eoncroett— see  note  to  Axmstnmg  t.  Tolw, 

m. 

Aataeancellatloinifadeadora  eontraetfnegutty 
for  fraud,  oonMOlment  or  mterepruentotion,  see  noU 
to  Neblatt  v.  Xaofarland.  K:  ATI. 
1064 


I  ^tothsaoltfl/ffooCbeneredtttolasoleenf  vMMhe; 
tDhen  sole  to  void,— see  note  to  DonaMsoo  nu-weO, 

BU  of  review;  noturs  of;  when  mag  be  brouijht; 
lehomavmatntatn:  ttmetHCMnwluehtobsbrouirU; 
tcfeotitilloulileontalft.  See  not*  to  Bank  of  U.S. 
Ritchie,  Be  aUi  also  note  to  Bhelton  T.TanKleeok. 

ST:  an. 
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At  the  fureclosun  sale,  or  those  claiming 
iiDdcr  hfm. 

J/i'iurr  V.  Beekman,  60  N.  Y.  887;  Budbell 
V.  Sibley,  SO  N.  T.  468;  Krunetton  Walker, 
18  Wis.  265 ;  WiMo  v.  Sice,  14  Wis.  286 ; 
llnnter  v.  Hunter,  60  Mo.  445. 

Where  a  oirporation  relies  upon  a  grant  of 
power  from  the  Legislature  for  authority  to 
do  an  act,  it  is  restricted  to  the  mode  pre- 
scribed by  the  statute  or  charter  for  its  enr- 
cise. 

Angell  ft  A.  Corp.  g  111 ;  Fbrmen  Loan  A 
Trua  Co.  T.  Carroll,  5  Barb.  618 ;  Burt  v. 
^brror,  24  Barb.  619  ;  Lyont  v.  Orange,  A.  A 
M.  R.  Co.  92  Md.  18 ;  Mokelumne  HiU  O.  d 
M.  Co.  T.  Woodbury,  14  Cal.  434 ;  Peninmlar 
B.  Co.  T.  T/iarp,  88  Mich.  606  ;  Mansfield,  C. 
(E  L.  M.  B.  Co.  T.  Drinker,  80  Mich.  125 ; 
«.  Paid  Div.  No.  X,  a.  eif  T.,  v.  Brown,  9 
Minn.  165;  Bogert  r.  TTettl,  44  lllch.  411; 
Bvmphreys  v.  Moonq/,  5  Colo.  282 ;  Smithgate 
f.  Atlantic  tfi  P.  B.  Co.  61  Mc.  06 ;  State 
Oarroute,  67  Mo.  481 ;  Baleigh  db  G.  R.  Cff.  t. 
Beid.  80  U.  8.  13  Wall.  270  (20  :  570). 

When  a  statute  limiti  a  thing  to  be  done  lo 
a  particular  mode,  it  iocludes  a  negative  of 
any  oUicr  mode 

(Hney  v.  Pcaree,  1 R.  I.  2if2,  and  cases  cited ; 
Biddle  y.  Bedford  Co.  7  Serg.  A  R.  892  ;  Neale 
T.  Owrmen  of  Poor,  6  Watts,  688. 

A  new  suit  will  be  sustained  where  the 
rights  of  fnnoceDt  parties  have  not  Intervened, 
to  set  aside  and  annul  a  former  judgment  or 
decree  and  open  the  case  for  a  new  and  fair 
bearing  and  for  proper  relief,  where  by  some 
fraud,  pncticed  directly  upon  the  party  seek- 
ing relief  against  the  iudgmeat  or  decree,  or 
by  reason  of  trus*^  relations,  that  puty  has 
been  prevented  fmn  presentiii^  his  rignts  or 
case  to  the  court. 

VniUd  State*  v.  Throeknwrttm,  98  U.  8.  61 
(25 :  93)  ;  Paeilk  R.  Co.  v.  Mitaowi  Pae.  Jt 
Co.  Ill  U.  8.  605  (28:  498). 

By  reason  of  the  trust  relations  between 
the  Rock  Island  and  Southwestern  Compa- 
nies, aside  from  proof  of  any  actual  fraud  or 
damage,  the  foreclosure  decree  li  no  bar  to  the 
accounting  and  relief  sooglit  by  the  bill  of 
complaint 

Daooue-w.  Fimntng,  2StAam.  Oh.  263;  SmcK 
V.  San^ord,  S  Rq.  Cas.  Abr.  741 ;  parte 
Bennsit,  10  Yes.  Jr.  886 ;  Munro  v.  AUatre,  2 
Caines.  Cas.  188 ;  MieAoud  v.  Oirod,  45  U.  8. 
4  How.  508  (11 :  1076)  ;  EoeMerv.  BiaekBivef 
Falit  Iron  Co.  67  U.  S.  2  Black.  715  (17  :  889)  ; 
Druryy.  Orota,  74  U.  8.  7  Wall.  299_(19:  40)  ; 
Martk  V.  Whittnore,  88  U.  S.  21  Wall.  178, 
188,  184  (22  :  482,  485)  ;  Jaekaon  v.  LudeUiM, 
88  U.  8.  21  Wall.  616  (22:492)  :  Ttoin Liek  Oil 
Co.  V.  Marimry.  91  U.  8.  687  (23  :  829)  ;  War- 
dea  V.  Union  Pae.  B.  Co.  103  U.  8.  651  (26 : 
609)  :  ITumat  v.  Brotenville,  Ft.  K.  A  P.  R 
Co.  109  U.  8.  622  (27;  1018)  ;  AUen  v.  Otl- 
letU.  mn.  8.  689  (82  :  271)  ;  Benson  t.  Bea- 
thom.  1  Younge  A  C.  Ch.  826 ;  Aberdeen  B.  Go. 
V.  Blakie.  1  Hacq.  H.  L.  Cas.  461 ;  Xydnw  Oo. 
V.  Bird.  66  L.  T.  N.  8.  558 ;  HoyU  v.  BaUs-. 
imrgh  <£  JT  A  Cb.  64  N.  Y.  814 ;  Metropolitan 
E.  B.  Ch.  V.  Manhattan  B.  B.  Co.  11  Daly, 
367;  Parker  v.  Niekeratm,  112  Mass.  196; 
Union  Pae.  S.  Oo.  t.  Credit  Mobilier,  136  Mass. 
867 :  Barker  r.  Niekmwn,  187  Mass.  487 ;  Davis 
V.  Boek  Creek  L.  F.  d  M.  0».  K  Ctd.  iB»,  M 
U4  U.  8. 


Am.  Rep.  40 ;  FSekett  v.  SeJwol  Diet.  No.  J, 
26  Wis.  651 ;  Steeeny  v.  Wheeling  Grape  Sugar 
,tBef.  Oo.  20  W.  Va.  448-451 ;  i&iewA  v. 
Fitnatriek,  4S  K.  J.  £q.  601-619;  FttfU  S 
P.  MB.  Co.  V.  Dewey,  14  Mich.  477-488; 
Booth  V.  Roidnson,  66  Md.  419;  EaUam  v. 
Indianola  Hotel  Co.  66  Iowa,  178,  181 ;  Gilman 
C.  B.  Go.  V.  KeUy,  77  111.  426 ;  Mitehdl  v. 
Beed,  61  N.  Y.  128 ;  Davie  v.  Hamlin,  108  111. 
89 ;  Fbrrer  v.  Fbrrer,  29  Qratt  134 ;  Nelson  v. 
Htumer,  66  111.  487;  Jackson  v.  Ludelinn,  88 
C.  8.  21  Wall.  616-634  (22  :  492,  499)  ;  Mt^ 
aonr.  Waters.  Ill  U.  8.  640-669  (28:  547)  j 
Arrowmith  v.  Oleoaon,  129  U.  8.  86  (82  :  630) ; 
Wailaoe  v.  Long  Island  R.  Oo.  12  Hun,  460 ; 
Pearson  v.  Conconl  B.  Co.  18  Am.  &  Enz.  R. 
R  Cas.  102 ;  Ooodin  v.  Oineinnaii  <fi  W.  Canal 
Co.  IB  Ohio  8t.  169. 

A  material  omission  of  such  acts  as  are  de- 
clared to  bo  necessary  steps  in  the  process  of 
Incorporation  will  be  fatal  to  the  existence 
of  the  corporation,  and  may  be  taken  advan* 
tage  of  collaterallv  in  any  form  in  which  the 
fact  of  incorporation  can  properly  be  called 
in  question. 

Morawetz,  Priv.  Corp.  %  81 ;  Mokdtmna 
mu  0.  A  M.  Co.  T.  Woodimry,  14  Cftl.  424 ; 
lardy.  Bisex  BlOg.  Asso.  87  Md.  820;  Firat 
Nat.  Bank  v.  Davies,  48  Iowa,  434 :  Stats  r. 
Beat  Estate  Bank,  5  Ark.  696 ;  Seareburgh  T. 
Oo.  V.  Cutler,  6  Vt.  816 ;  Holmes  v.  GUliland, 
41  Barb.  668 ;  Hurt  v.  Salisbury,  66  Mo.  310 ; 
Unity  Ins,  Co.  v.  Oram,  48  N.  H.  636; 
lou  V.  Qregory,  78  III.  197 :  Stmos  t.  Flagg, 
111.  807 :  Aontf  T.  JKKKioit  (t  /.  JiL  Cb.  62  XT. 
S.  21  How.  441  (16 :  184)  ;  Douthitt  t.  Stin- 
jon,  68  Mo.  268 ;  A.  Paul  Dit.  No.  1,  8.  ^T., 
V.  Broan,  9  Minn.  166;  Bayers  t.  WeUa.  44 
Mich.  411 ;  Humpkreya  v.  Mooney,  6  Colo.  282 ; 
Doyle  V.  Mitner,  42  Mich.  882 ;  Peninsular  B. 
Ob.  T.  Tharp,  28  Mich.  606 ;  MansfiOd,  C.  A 
L.  M.  R.  Co.  V.  Drinker,  80  Mich.  126 ;  Unitm 
Barm  Shoe  Works  T.  iMbis,  1  Abb.  U.  B. 
518. 

If  the  Statute  of  Limitations  would  not 
constitute  a  barlf  this  action  had  been  brought 
at  law,  laches  will  not  avail  in  equity. 

Chotmondeley  v.  CUnton,  2  Jac.  AW.  168; 
Bond  y.  Hoj^ns,  1 8ch.  &  Lef.  429 ;  Hooenden 
V.  Anneslm,  2  8(di.  A  Lef.  636-657 ;  Medlieott 
V.  O'Dona,  1  Boll  A  B.  164 :  Bogert  v.  Awn, 
61  Mo.  187. 

Meaers.  Thorn,  F.  ^thwow  and  J. 
Lout,  for  appellees : 

The  allera]  informally  in  the  creation  of 
the  consolioated  company  cannot  be  consid< 
ered  in  this  case. 

Federal  oouita  have  no  jurisdiction  to  in- 
quire into  or  adjudicate  oa  to  the  validity  at 
the  creation  of  a  oorpomtlfm  under  the  laws 
of  a  State. 

Angel]  &  A.  Corp.  fiS  777,  778;  Heard  v. 
Talbot,  7  Gray,  115-120;  Commonwealth  v. 
Union  Ins.  Co.  5  Mass.  280;  Atty-Qen.  v. 
Tudor  lee  Co.  104  Mass.  889 ;  Dim^el  v.  Ohia 
AM.B.  Co.  9  BisL  187  affirm^  110  U.  8. 
209  (28:  121)  ;  T^fer  t.  Jiabama  R.  Oo.  18 
Fed.  Rep.  154 ;  CleorwUsr  v.  Meredith.  68  U. 
8.  1  Wall.  25  (17  :  604)  ;  Williamaon  v.  Ko. 
komo  Bldg.  A  L.  F.  Asso.  80  Ind.  889 ;  StaU 
V.  WooAsard,  89  Ind.  110;  Oabom  v.  People^ 
102  ni.  224;  Bt.  LmU  Qm  Ughi  Co.  v.  SL 
Jjmis,  11  Ma  App.  56;  Smith  t.  Clark  Coun^ 
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ly,  S4  Ho.  S8-81 ,  Oentrat  A.  d  M.  Amo.  r. 

AUiha-ma  Gold  L.  Ina.  Co.  70  Ala.  120. 

No  court,  state  or  fedcnt),  will,  in  a  col- 
lateral proceeding,  inquire  into  the  Talidity 
of  tlie  proccediDgs  hj  which  a  de  facto  corpo- 
ration was  creat^. 

Methoflitt  B.  U.  Church  v.  Ffci^,  19  N.  T. 
482;  Wilttammm  t.  Kokome  BMg.  <fe  X.  F. 
Aiao.  69  Ind.  289;  Stukensack  Water  Co.  v. 
IkKay,  86  N.  J.  Eq.  648  ;  8t.  Louia  v.  Bliicldt, 
eSMo.  247;  Briggty.  Oape  Ood  Ship  CaiuU  Co. 
187  Mass.  72 ;  Smith  t.  ShefUy,  70  U.  S.  12 
"Wall.  858,  861  (20  :  480)  ;  Thomptim  v.  Clx/i- 
dor,  60  111.  247 ;  Riee  t.  Roek  Island  A  A.  R. 
Co.  21  111.  95 ;  Com.  v.  Union  Fire  Int.  Co.  6 
Mass.  280 ;  Boston  Gloat  Mfg.  Co.  v.  Langdon, 
24  Pick.  49 ;  Ff^ger  v.  Columbian  Int.  Co.  99 
"Hides.  207,  274 ;  Riee  t.  Commonaealth  A^at. 
Bank,  126  Mass.  800 ;  Baker  t.  Baekut,  89 1)1. 
Ill ;  Land  v.  Coffman,  50  Ho.  248;  Martin- 
dale  V.  Kantas  City,  St.  J.  d  O.  B.  B.  Ch.  60 
Ho.  SIO;  2'arbeU  v.  Page,  24  111.  47. 

A  court  of  chancery  has  no  Jurisdiction  to 
dctt'rroine  the  regularity  of  the  creation  of  a 
corporation  which  exists  de  facto.    Of  that 

Jitiestion  the  courts  of  law  bcve  exclusive 
urisdictioD. 

Bex  T.  Carmarthen,  %  Burr.  869;  National 
DoektR.  Co.  V.  Central  R.  Go.  82  N.  J.  Eq. 
755 ;  Sfate  v.  Merekanit  Int.  dt  Trutt  Co.  8 
Humph.  235,  252;  Atty-Qm.  v.  Vtica  Int. 
Co.  15  Jolins.  358;  Neall  v.  HiU,  16  Cal.  150; 
Qayhrd  v.  Fart  Wayne,  M.  ct-  C.  R.  Co.  6  Biss. 
886;  BeN.  7.  EUvated  B.  Co.  70  N.  Y.  836; 
Ki'iealu  v.  St.  Louie,  K.  i£  N.  B.  Co.  69  Mo. 
658;  Atfhiton,  T.  A  8.  F.  R.  Co.  v.  Wilwn, 
U5  Kan.  175;  Ttrhune  T.  Midland  R.  Co.  88 
"N.  J.  Eq.  423 ;  Fannert  A  MiUen  Bank  T. 
Detroit  &  M.  R.  Co.  17  Wis.  878.  878 ;  iiw  t. 
Pasmm,  8  T.  R.  199. 

If  the  court  has  no  jurisdiction  to  Inquire 
Into  tlie  regularitv  of  the  proceedings  by 
which  the  consolioatlon  was  made  the  com- 
plninant'a  bill  must  be  regarded  as  a  bill  of 
review. 

Tills  suit  was  not  brought  in  the  forum  in 
which  the  original  decree  was  Involved. 
Some  parties  to  the  decree  are  not  parties  to 
the  bill ;  it  makes  no  allei^ations  of  specific 
frauds,  and  contains  no  explanations  of  the 
dclnv  which  preceded  its  filing. 

Whiting  V.  Bank  of  U.  S.  88  U.  B.  18  Pet. 
18  (10  :  35)  ;  Bank  of  W.  S.  v.  White,  83  U.  8. 
8  Pet.  267  {8  :  940)  ;  Vanmeter  v.  VanmeUr, 
8  Gratt.  148;  Davoue  v.  Fanning,  4  Johns. 
Ch.  202 :  Storr,  Eq.  PI.  ^  426,  and  neU. 

A  court  will  not  set  aside  a  decree,  between 
the  original  parties  thereto,  on  the  ground  of 
fraud,  nuless  the  fraud  is  extrinsic  to  the  mat- 
ter tried  on  the  first  hearing,  as  welt  as  to  all 
matters  which  might  have  been  tried  on  such 
hearing. 

I'nited  Btatet  r.  Throckmorton,  98  U.  8.  68 
(26 ;  96)  ;  Green  T.  Green,  2  Gray.  861 ;  South- 
ard  V.  Rutaett,  67  U.  6.  16  Uow.  fiTO  (14 : 
1002). 

A  bill  of  reriew  cannot  be  filed  after  tlie 
lapse  <rf  the  term  within  which  an  appeal  can 
be  taken. 

Kenneds  v.  Bank  cf  Qtorgia,  49  U.  8.  8  How. 
609  (12 : 1218)  ;  Tliomat  v.  llarne,  23  U.  B.  10 
Wheat.  150  (6  :  288)  :  WhiUng  t.  Bank  «f  U. 
A  88  U.  a  18  Fat  18  (10:819. 


The  relations  of  the  parties,  without  more, 
did  not  avoid  the  effect  of  the  decree  as  a  con- 
clusive adjudication.  It  matters  not  what 
the  relati<Hu  of  the  parties  were ;  if  the  onn- 
plalnant  has  not  been  injured  it  Is  not  entitled 
to  relief. 

Sahlgard  v.  Kennedy.  1  McCrary,  291;  Bar- 
row V.  llunton,  09  U.  8.  82  (26:  408);  Green* 
V.  Greene,  2  Gray,  861. 

No  trust  or  mluciary  relatira  existed  be* 
tween  the  Rock  Island  and  the  Southwestern 
Companies  which  disabled  the  first-named 
Company  from  demanding  the  foreclosure  of 
the  first  mortgage  of  the  last-named  company, 
or  becoming  the  purcliaser  of  the  mortgaged 
property  at  the  foreclosure  sale. 

Alexander  v.  WtUiamt,  14  Ha  App.  18; 
Booth  y.  RoMnaon,  55  Md.  421 ;  United  Haitwap 
Stock  Co.  T.  Atlanf'e  AO,W.R.Oo.8A  Ohio  Bl 
450;  Adama  Mining  Co.  r.  Senter,  26  Mich.  77; 
Twin  lick  Oil  Go.  v.  Marbury,  91  U.  8.  587 
(23:  829);  Kitchen  v.  St.  Louit,  K.  O.  A  N.  R. 
Co.  69  Mo.  224;  St.  Louit  r.  Alexander.  23  Ho. 
488;  Omaha  Motet  Co.  v.  Wade.  97  U.  8.  20  ^24: 
918). 

The  County  of  Leavenworth  Is  barred  by 
the  Statute  of  Limitation*  and  by  its  own 
ladies. 

Lord  T.  Morrit,  18  Cal  482;  Pitcher  r.  Flinn. 
80  Ind.  203;  Hunter  v.  Eunter,  50  Mo.  445; 
NorUm  v.  Meatier,  4  Snwy.  608;  WeiU  v.  Hat- 
pin, 59  Ho.  92;  Arnold  v.  Seott,  2  Mo.  14; 
Smith  v.  A'ewby,  18  Ho.  159;  Foley  t.  Jonet, 
62  Ha  64;  Wood  Carpenter,  101  D.  S.  185, 
148  (SS:  607,  809);  Morgan  v.  Mamtet.  118  Xh 
8.  449  (28:  1043);  Samptet  t.  City  Bank,  I 
Woods,  528;  LefflMjaeU  v.  Warren.  67  U.  8. 
2  Black,  803  (17:  262);  Kennedy  v.  Green.  8 
Myl.  &  K.  719;  Ouleerv.  Third  Nat.  Bank,  64 
HI.  528;  Dmca  v.  Naper,  91  HI.  46;  Martin  T. 
limith,  1  Dill.  98;  Reiater.  Olareniaek.  61  Ma 
310:  Smith  T.  Clay,  Amb.  645;  Bmlger  v.  Bad- 
ger,  69  U.  8.  3  Wall  87  (17:  836);  Afarth  ». 
Whitmvre,  88  U.  8.  21  Wait  178  (22:  483>; 
Haneood  v.  Cincinnati  A  C.  A.  B.  Co.  H4  U. 
8.  17  Wall.  79(21:  658). 

When  the  property  is  subject  to  contingen- 
cies, or  is  speculative  in  Ita  nature,  mora 
prompt  action  is  required. 

Hayward  v.  Bliot  Nat.  Bank.  96  U.  B.  611. 
017  (24:  855,  868);  2  Story,  Eq.  Jur.  %  1520; 
May  v.  Memphit  B.  R.  Go.  ^  Go.  114;  Kerr, 
Fraud  and  Mistake  (Bump's  ed.)  302;  BHta  t. 
Pritchard,  67  Mo.  181, 187;  Landriimy.  Union 
Bank,  68  Mo.  56;  Haraood  v.  dneinuati  A  0. 
A.  b!  Co.  84  U.  8. 17  Wall.  80  (21: 568);  Oreg. 
ary  t.  Patehett,  83  Bear.  505;  C^apauM  v.  Mad 
River  L.  S.  R  Co.6  Ohio  St.  119;  Zabritkie  t. 
Cleveland,  C.  A  C.  K  Co.  U  U.  8. 28How.  897 
(16:  497);  Watt'a  App.  78  Pa.  870;  Baken  t. 
8t.  Louia.  K.  G.  AN.  R.Co.Z  Cent.  L.J.  655; 
Kentv.  Quickailver  Miri.  Co.  78  N.  Y.  159; 
I^abody  V.  Flint,  6  Allen,  52;  Paeifie  Tm.  f. 
Setfert,  79  Mo.  210;  Graham  T.  BtTkaAtad. 
L.  A  O.  J.  R.  Co.  2  Hacn.  A  Q.  146;  Orm 
Wettorn  R  Co.  v.  Oxford,  W.  A  W,  B.  Go.  8 
DeG.  H.  &  G.  344. 

No  excuse  is  shown  for  the  long  delay  In 
bringing  this  suit.  The  reason  therefor 
should  be  specifically  pleaded. 

Marth  v.  Whitmore,  88  U.  B.  81  Wall.  184 
(22:  485);  Ba^r  v.  Badger^  U.  B.  2  Wall. 
95  (17:         Mcquidd$  v.  Wore,  87  e.  8.  20 

1S4  U.  S. 
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Wall.  19(22:  313):  Haneood  v.  GindnnaH  dk 
a  A.  R.  Co.  84  U.  S.  17  WaH.  81  (21:  558); 
UuatlaU  V.  .SmtfA,  100  U.  S.  891  (27:  219); 
Jft'M  V.  Pritehard.  67  Ho.  181;  NevsAlhany  t. 
5f/r*«,  78  t" .  8.  11  Wall.  96  (20: 155);  Woody. 
Carpenter,  101  U.  S.  143  (25:  809);  Gate  of 
DrodeHdft  WiU,  88  U.  6.  31  Wall.  608  (23: 
099}. 

[e891  Mr.  Juttiu  BUtehlbKl  dellTend  the  opin- 
ion of  the  court : 

The  bill  !□  this  case  was  filed  in  the  Cir- 
cuit Court  of  the  United  States  for  the  West- 
ern District  of  Missouri,  on  the  25th  of 
September,  1882,  by  The  Board  of  County 
Commissioners  of  the  County  of  Leaven- 
worth, a  municipal  corporation  of  the  State 
of  Kansas,  on  behalf  of  itself  and  of  all  other 
stockholders  of  The  Chicago  and  Southwest- 
ern Kailway  Company,  chartered  in  Missouri, 
against  The  Chicago,  Rock  Island  and  Pacific 
Railway  Company,  an  Illinois  corporation. 
The  Chicago  and  Southwestern  Railway 
Company  in  Iowa,  'iTie  Chicago  and  South- 
western Railway  Company  (consolidated), 
The  Iowa  Southern  and  Missouri  Northern 
Railrosd  Company,  the  last-named  three 
companies  being  Iowa  corporations,  The 
Chicago  and  Soutnwestem  Railway  Ck)mpany, 
a  Missouri  corporation,  David  Dows  and 
Frederick  8.  Winston,  citizens  of  New  York, 
and  Calvin  F.  Bumes,  a  citizen  of  Missouri. 
The  plaintiff  saes  as  the  owner  of  $800,000 
out  of  18,000,000  of  the  capital  stock  of  The 
Platte-Gity  and  Fort  Des  Moines  Railroad 
Company,  a  Missouri  corporation,  which 
stock  it  originally  subscribed  for  and  paid 
for  at  par.  Tne  circuit  court,  held  by  Mr. 
Justice  Miller,  on  a  final  hearing  on  pleadings 
and  proofs,  dismissed  the  bill  (25  Fed.  Rep. 
219) ,  and  the  plaintiff  has  appealed. 

The  following  are  the  material  facts  of  the 
case,  in  the  view  we  take  of  it.  substantially 
as  they  are  set  forth  in  the  opinion  of  Mr, 
JvMtiee  Miller,  delivered  In  the  circuit  court; 
The  Platte  City  and  Fort  Des  Moines  Rail- 
road Company  was  created  for  the  purpose  of 
constructing  and  operating  a  railroad  to 
commence  at  a  point  on  the  Hlasouri  River 
opposite  or  nearly  opposite  the  City  of 
Leavenworth,  Kansas,  and  run  thence  north- 
easterly to  a  point  on  the  state  line  between 
Missouri  and  Iowa  in  the  direction  of  Fort 
Des  Moines.  The  name  of  the  company  was 
afterwords  lawfully  changed  to  the  Leaven- 
worth and  Des  Moines  Railway  Company  aod 
later  to  the  Chicago  and  Southwestern  Rail- 
road Company.  Such  changes,  however,  were 
merely  of  name  and  without  prejudice  to  the 
rights  of  stockholders  In  such  original  com- 
pany. This  company  was  also  authorized 
[690]   by  law  to  build  a  branch  road  from  some 

R>int  on  the  main  line  to  a  point  on  the  north 
ne  of  Missouri  In  the  direction  (rf  Ottiimwa, 
Iowa. 

On  the  12th  of  May,  1869,  a  oorooration 
was  duly  formed  under  the  general  laws  of 
Iowa  and  called  the  Chicago  and  Southwest- 
ern Railway  Company  in  Iowa,  for  the  pur- 
poM  of  building  and  operating  a  railroad 
from  Washington,  in  Iowa,  HmthweBterly, 
to  meet  the  road  of  said  Chicago  and  South- 
weitem  Railway  Company,  chartered  In  Uia- 
IM  U.S. 


souri,  at  the  state  line  between  Iowa  and 
Missouri.  The  capital  stock  of  this  Iowa 
corporation  waa  fixed  in  the  articles  of  in- 
corporation at  $8,000,000,  and  It  was  pro- 
vided in  said  articles  "that  in  tJu  event  of 
the  consolidation  of  this  corporation  with  the 
Chicago  and  Southwestern  Railway  In  Mis- 
souri, the  company  in  which  the  two  com- 
panies may  be  consolidated  shall  have  the 
power  to  subject  the  lald  corporation  to  such 
amount  ot  Indebtedness  or  liability  as  the 
board  of  directors  may  deem  necessary,  not 
exceeding,  however,  six  million  of  dollars.* 

On  the  25th  of  September,  1869,  these  two- 
companies  adopted  articles  of  consolidation 
and  became  one  company  under  the  name 
The  Chicago  and  Southwestern  Railway 
Company,  lor  the  purpose  of  building  a  rail- 
road from  some  point  on  the  Wa&ingtoa 
branch  of  the  Chicago,  Rock  Island  and 
Pacific  Railroad,  In  the  State  of  Iowa,  to  the 
Missouri  River,  in  the  State  of  Missouri,  at 
a  point  on  the  Missouri  River  opposite  or 
nearly  opposite  the  City  of  Leavenworth,  in 
the  State  of  Kansas.  In  the  proceedings 
whicli  resulted  in  this  act  of  consolidation  the 
County  of  Leavenworth,  as  one  of  the  stock- 
holders in  the  Chicago  and  Southwestern 
Railway  Company  of  Missouri,  was  repre- 
sented by  Its  duly  appointed  agent,  who  gave 
his  assent  to  the  consolidation. 

On  the  Ist  of  October,  1869.  six  days  after 
this  ecmsoHdatlon,  the  new  com  puny  entered 
Into  a  contract  with  the  Clilcago,  Rock  Island 
and  Pacific  Railroad  Company,  whereby  it 
agreed  to  issue  its  bonds  to  the  amount  of 
$5,000,000,  payable  thirty  years  after  date, 
bearing  interest  at  the  rate  of  seven  per  cent 
per  annum,  for  which  coupons  were  to  be 
attadied  to  the  bonds,  the  whole  to  be  secured 
by  a  mortgage  on  Its  entire  line  of  road  to 
the  Missouri  River. 

In  consideration  that  the  proceeds  of  those  [601] 
bonds  should  he  placed  in  the  hands  of  the 
Rock  Island  Company,  and  certain  advantages 
be  secured  to  that  Company  by  the  contract, 
in  the  way  of  connection  and  running  ar- 
rangements between  the  two  companies  and 
their  roads,  the  Rock  Island  (!k>mpaoy  agreed 
to  Indorse  those  bonds,  and  out  of  the  pro- 
ceeds of  their  sale  to  pay  the  interest  on  all 
of  them,  until  the  new  road  was  constructed 
and  turned  over  to  the  Southwestern  Com- 
pany. 

Id  pursuance  of  this  agreement  the  South* 
westOTn  Company  issued  Its  bonds  to  the 
amount  of  $6,000,000,  and  placed  them  in  the 
possession  of  the  Rock  Island  Company ;  and 
on  the  6th  of  October,  1880,  made  and  de- 
livered to  the  defendants  Dows,  Winston  and 
Bumes  a  deed  of  trust  upon  their  entire  line 
of  road  from  the  Missouri  River,  In  Missouri, 
to  a  point  on  the  Waahlnston  Branch  of  th» 
Chicago,  Rock  Island  aiu  Fadflc  Railroad 
in  Iowa,  to  secure  the  payment  of  the  bonds 
and  Interest,  as  agreed.  The  Rock  Island 
Company  indorsed  the  bonds  and  sold  them 
in  open  market,  <w  paid  them,  with  its 
guaranty  on  them,  to  the  contractor!  who 
built  the  road. 

On  the  16th  of  August,  1871,  articles  o( 
consolidation  were  signed  between  the  Chi* 
cago  and  Southwestern  Rallwi^  Compaiqr  of 
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the  States  of  Missouri  and  Iowa  and  another 

f»mpany  organized  under  the  laws  of  the 
State  of  Missouri,  by  the  name  of  the  Atch- 
ison Branch  of  the  Chicago  and  South- 
western Railway  Cora[>aDy.  which  was  au- 
thorized to  construct  a  road  from  a  point  on 
the  east  bank  of  the  Missouri  River  opposite 
the  City  of  AtchiaoD.  Id  the  State  of  Kan- 
IBS,  by  the  most  practicable  route,  to  a  junc- 
tion with  the  Chicago  and  Southwestern 
Railway.  These  articles  of  consolidation 
were  duly  filed  fn  the  office  of  the  secretary 
of  state  of  the  State  of  Missouri  according 
to  the  law  of  that  State.  The  validity  of 
that  consolidation  is  assailed  by  the  plaintiff 
on  the  ground  that  it  ts  void  by  reason  of  a 
foilure  to  conform  to  the  laws  of  Missouri. 

The  original  bill  prays  for  the  appointment 
of  a  receiver  to  take  possession  of  the  rail- 
road opcmtcd  by  the  Chicago,  Rock  Island 
and  PuciHc  Railway  Company  extending  from 
Wasliington  in  Iowa  to  the  Missouri  River, 
and  for  a  decree  declaring  the  articles  of 
consolidation  between  the  Chicago  and  South- 
western Railway  Company,  chartered  in  Mis- 
souri, and  the  Chicago  and  Southwestern 
Railway  Company  in  Iowa,  to  be  void  ;  that 
those  companies  and  the  atockholders  of  each 
be  remitted  to  their  rights  as  existing  before 
such  attempted  cor.s  didation ;  tlut  the 
$5,000,000  of  bonds  and  their  coupons,  and 
the  trust  deed  securing  them,  be  decreed  to 
be  void  as  a  lien  upon  the  road ;  tliat  the 
trust  deed  be  canceled  by  the  trustees,  as  a 
cloud  upon  the  title  ;  that  all  payments  of  in- 
terest made  on  those  Iwnds  by  the  Rock  Is- 
land Company  or  for  such  consolidated 
company,  on  any  account  whatever,  be  ad- 
iudgcd  to  have  been  voluntary  and  unauthor- 
izea :  that  it  be  declared  that  no  right  of 
action  ever  existed  for  the  reimbursement 
thereof ;  that  the  proceedings  for  tlie  fore- 
closure, hereinafter  mentioned,  of  the  trust 
deed,  be  decreed  to  have  been  and  to  be  col- 
lusive, fictitious  and  fraudulent;  that  the 
decree  therein,  tjie  sale  thereunder,  the  per- 
sonal judgment  against  the  consol  idated 
company  and  all  other  proceedings  had  under 
such  decree  be  held  to  be  fraudulent  and 
void :  that  the  organization  of  the  Iowa 
BouUiem  and  Missouri  Northern  Railroad 
Craipany,  hereinafter  mentioned,  Uieoonsol- 
Idatlon  of  the  last-named  company  with  the 
Chicago,  Rock  Island  and  Pacific  Railway 
Company  and  all  acts  done  by  either  in  exe- 
cution or  confirmation  thereof,  be  adjudged 
to  be  void ;  that  an  accounting  be  had  be- 
tween the  plaintiiT  and  the  Southwestern 
Railway  Company,  chartered  in  Missouri,  on 
the  one  part,  and  the  other  defendants  charged 
as  tmstces,  on  the  other  part,  as  to  all  pro- 
ceedings luu)  by  either,  involving  the  receipt 
or  lawful  disbursement  of  money,  in  which 
the  plaintiff  or  the  Chicago  and  miuthwestem 
Railway  Company,  chartered  tn  Missouri, 
bad  or  have  any  interest,  as  well  as  for  the 
use  and  occupation  of  the  road  and  franchises 
of  the  latter  company ;  that  the  true  balance 
be  ascertained,  and  tlie  parties  from  whom 
and  to  whom  navable;  that,  if  the  balance 
should  be  found  due  to  the  plaintiff  or  to  the 
latter  company,  a  decree  be  given  Ua  its  re- 
covery ai^nst  tha  p«r^  indebted,  and,  If 


the  balance  be  found  against  the  plaintiff  or 

that  company,  the  plaintiff  or  it  be  decreed 
to  pay  the  same,  which  the  plaintiff  offers  to 
do ;  that  the  line  of  railroad  running  from  the  [MS] 
Missouri  River,  opposite  or  nearly  opposite 
the  City  of  Leavenworth,  fn  Kansas,  by  way 
of  Cameron,  to  the  state  line  between  Iowa 
and  Missouri,  be  decreed  to  belong  to  the 
Chicngo  and  Southwestern  Railway  Company, 
chartered  in  Missouri ;  that  the  same  be  de- 
livered up  to  that  company,  free  and  dis- 
charged of  alt  liens;  and  that  that  company 
and  the  plaintiff  be  re-established  in  all  the 
rights,  properties  and  franchises  of  that  line 
01  railroad ;  and  for  general  relief. 

The  Chicago,  RodLlsland and  Pacific Rafl- 
wav  Company  answered  the  bill,  and  Dows 
and  Winston,  tnistces,  also  answered  it,  those 
answers  beinj  filed  on  tlie  5th  of  March, 
1883.  On  the  80th  of  March,  1883,  the  plain- 
tiff filed  exceptions  to  the  first  answer,  and 
on  the  2d  of  April,  1883,  exceptions  to  the 
second  answer.  These  exceptions  were  heard 
by  the  court,  held  by  Judaa  McCrary  and 
Krekel,  and  were  overruled.  The  opinion  of 
the  court,  delivered  by  Judge  McCrary,  is  re- 
ported in  18  Fed.  Rep.  309.  The  conclusion 
of  the  court  was,  that  the  articles  of  coosoti 
dation  between  the  Chicago  and  Soutliwestem 
Railway  Company  in  Missouri  and  the  Iowa 
corporation  oi  the  same  name,  baring  Ix^n 
entered  into  on  the  25th  of  September,  18ri9. 
and  the  bill  not  having  been  filed  until  the 
25th  of  September,  1882,  and  a  case  nf  con- 
cealed fraud  not  being  shown,  the  d^ronses 
of  laches  and  of  a  bar  under  the  Statute  of 
Limitations  of  Missouri,  set  up  in  the  an- 
swers, must  be  sustained. 

On  the  18th  of  February,  1884,  the  plaintiff 
filed  an  amended  bill,  with  substantially  the 
same  prayers  as  those  of  the  original  bill. 

To  resume  the  history  of  the  road,  it  was 
completed  after  se^'cral  years,  and  the  money 
with  which  this  was  done  was  mainly  raided 
by  the  sale  of  the  bonds  of  ttm  Southwestern 
Company,  Indorsed  by  the  Rock  Island  Com- 

f>any,  and  the  Rock  Island  Company  paid  the 
nterest  on  the  bonds,  as  it  had  assumed  to 
do.  The  possession  of  the  road,  as  it  be- 
came fit  for  use,  was  taken  by  the  Rock  Island 
Company,  so  that,  when  it  was  ctHnpleted 
from  one  end  to  the  other,  it  was  in  the  poa- 
session  and  use  <tf  that  Company  and  so 
remained  for  two  or  three  years  afterwatds.  (CM] 
The  Hock  Island  Company  says,  in  its  answer, 
that  it  paid  the  interest  on  tne  bonds  out  of 
the  sale  of  tlie  bonds  themselves,  according 
to  the  contract,  until  the  rood  was  finished, 
and  after  that  paid  it  out  of  its  own  money, 
by  reason  of  Its  obligation  as  guarantor  or 
indorser  of  the  bonds.  After  interest  bad 
thus  accrued  sod  been  paid  in  this  latter 
mode  to  the  amount  of  $1,000,000,  according 
to  its  statement,  it  made  application  to  the 
trustees  in  the  deed  of  trust  for  a  foreclosure 
under  the  provisions  of  that  deed,  on  account 
of  the  default  of  the  Southwestern  Company 
in  payingsuch  interest.  The  trustees  accord- 
ingly brought  such  a  suit  in  t^e  Circuit 
Court  of  the  United  States  for  the  District  of 
Iowa,  where  a  decree  was  rendered.  A  sale 
of  the  Southwestern  Road  was  made  to  a  cor- 
poratioD  wganiced  under  tbe  laws  of  Iowa 
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for  its  purcbaae.  TTnder  that  isle  a  deed  was 
made  to  tliat  company  by  the  Chicago  and 

Bouthwestern  Baitway  Company,  by  order  of 
the  court,  and  the  deed  and  sale  were  con- 
flrmed.  To  that  suit  of  foreclosure  the  Chi- 
cago and  Southwestern  Railway  Company 
and  the  Chicago,  Rock  Island  and  Pacific 
Railway  Company  and  others  were  made  de- 
fcndanta,  and  the  two  companies  appeared  by 
ootinscl. 

After  the  second  consolidation,  in  which 
the  Atchison  branch  came  into  the  South- 
western Company,  tliat  company  issued  bonds 
to  raise  money  for  the  construction  of  this 
Atchison  branch,  and  a  mortgage  or  deed  of 
trust  was  made  to  secure  tlie  payment  of 
those  bonds,  which  was  a  first  mortgage  oo 
the  Atchison  branch  and  a  second  mortgage 
on  the  remainder  of  the  consolidated  com- 
pany's road.  The  trustees  in  that  mortgage 
were  made  defendants  in  the  foreclosure  suit, 
and  the  holders  of  the  bonds  so  secured  were 
afterwards,  on  motion,  admitted  to  defend 
for  their  interrst  in  the  suit. 

After  the  sale  of  the  nnd  under  the  de- 
cree, and  its  purchase  by  the  new  organlca- 
tion,  which  was  culled  the  Iowa  Southern  and 
Missouri  Northern  Railroad  Company,  thnt 
company  entered  into  a  consolidation  with 
the  Chicago,  Rock  Island  and  Pacific  Com- 
patiT,  which  consolidation  included  other 
roads,  or  pieces  of  mads,  built  under  the 
rjuiKl  »"sp'ces  of  the  Rock  Island  Company,  all  of 
lovoj  which  were  now  consolidated  under  the  name 
of  the  Cliicago,  Rock  Island  and  Pacific 
Railway  Company,  whidl  is  the  principal 
defendant  in  this  suit. 

This  suit  of  the  County  of  Leavenworth  is 
founded  on  the  proposition  that  the  attempted 
consolidation  of  the  Chicago  and  Southwest- 
em  Company  with  the  Atchison  Branch 
Company  is  utterly  void,  and  that,  as  the 
real  Southwestern  Company,  which  issued 
the  bonds  and  made  tlie  mortgage  on  which 
tlie  foreclosure  suit  and  sale  were  based,  was 
Dcvcr  served  with  process  or  appeared  in  tl:at 
tuit,  that  decree  and  foreclosure  sale  are  also 
void.  As  the  real  Soutliwestem  Company, 
which  gave  this  mortirage,  refuses  to  take 
any  steps  to  assert  its  rights,  the  Countv  of 
Lciivcn worth,  as  one  of  its  stockholders, 
comes  forward,  on  behalf  of  Itself  and  otJier 
stockholders,  to  do  so,  and  prays  that  the  de- 
crce  nnil  sale  under  the  proceedings  in  the 
Iowa  circuit  court  be  set  aside  ana  held  for 
niiu<'lit,  as  well  aa  the  pretended  second  con- 
solidation. Should  this  second  consolidation 
be  held  valid,  then  it  asks  that  the  sale  of  tlie 
road  \indcr  that  decree,  and  the  decree  itself, 
be  set  aside  and  held  for  naught,  on  the 
ground  of  fraud  and  abnae  of  trust  tiw 
Rock  Island  Company. 

Tlie  first  question  considered  by  the  circuit 
crart  was,  whether  the  coDsolidation  with 
the  Atchison  branch  was  so  void  that  no 
company  formed  by  such  consolidation  had 
an  existence  making  it  capable  of  doing  any 
business,  and  especially  of  being  a  defend- 
ant in  the  suit  to  foreclose  the  mortgage  for 
$5,000,000.  The  court  said:  *'It  is  obvious 
that  if  this  second  consolidated  company 
was  not  the  le^l  owner  of  the  Chicago  and 
Southwestern  Railroad,  and  was  not  liable 


for  the  bonds  and  mtHtgage.  then  no  com- 
pany was  before  the  court  which  foreclosed 
that  mortgage,  which  had  any  interest  in  tlie 
road,  or  was  under  any  obligation  to  defend 
the  suit.  As  we  tiave  already  stated  that  th« 
first  consolidated  company  was  not  before 
that  court  at  all,  nor  represented  in  tlie  pro- 
ceedings, except  as  it  was  a  part  of  the  sec- 
ond consolidated  company,  it  would  tliere- 
fore  follow  that  the  foreclosure  proceeding 
are  void  as  to  the  real  Chicago  and  South- 
western Company ;  the  sale  of  its  road  is 
void,  and  the  consolidation  with  the  Chicago 
and  Rock  Island,  as  transferring  the  owner- 
ship of  that  road,  is  incfTcctual ;  and  the  real  [606] 
Southwestern  Company,  under  the  first  con- 
solidation, is  still  in  existence,  is  the  legal 
owner  of  the  road  and  has  a  right  to  pay  the 
overdue  interest  on  its  bonds,  and  to  take 
possession  of  it, " 

The  consolidation  took  place  in  Missouri 
under  an  Act  of  that  State  approved  Martdl 
24,  1870  (Laws  of  25th  General  Assembly, 
adjourned  session,  p.  8B),  the  first  section 
which  is  as  follows:  "Section  1.  Any  two 
or  more  railroad  companies  in  this  State, 
existing  under  cither  general  or  special  laws, 
and  owning  railroads  constnict«a  wholly  or 
in  part,  which,  when  completed  and  con- 
nected, will  form  in  the  whole  or  in  the 
main  one  omtlnuous  line  of  railroad,  ara 
hereby  authcfflzed  to  consolidate  in  the  whole 
or  in  the  main,  and  form  one  company  own- 
ing and  controlling  such  continuous  tine  of 
road,  with  all  the  powers,  rights,  privilege* 
and  immunities,  and  subject  to  all  the  obli- 
gations and  liabilities  to  the  State,  or  other- 
wise, which  belonged  to  or  rested  upon  cither 
of  the  companies  making  such  consolidatlMi. 
In  order  to  accomplish  such  cousolidation, 
the  companies  interested  may  enter  into  con- 
tract fixing  the  terms  and  conditions  thereof, 
which  shall  first  be  ratified  and  approved  by 
a  majority  in  interest  of  all  the  stock  held 
in  each  company  or  road  proposing  to  con- 
solidate, at  a  meeting  of  the  stockholders 
regularly  called  for  the  purpose ,  or  by  the 
approval,  in  writing,  of  the  persons  or  par- 
ties holding  and  representing  a  majority  of 
such  stock.  A  certified  copy  of  sucli  articles 
of  agreement,  with  the  corporate  name  to  be 
assumed  by  the  new  company,  shall  be  filed 
with  the  secretary  of  state,  when  the  con- 
solidation shall  be  considered  duly  consum- 
mated, and  a  certified  copy  from  the  office  oi 
the  secretaiT  of  state  sliail  be  deemed  con- 
clusive evidence  thereof.  The  board  of  direc- 
tors of  the  several  companies  may  then  pro- 
ceed to  carry  nul  such  contract  according  to 
its  provisions,  calling  in  the  certificates  of 
stock  then  outstanding  in  the  several  compa- 
nies or  roads,  and  Issuing  certificates  of  stock 
in  the  new  consolidated  company  under  such 
corporate  name  as  may  have  been  adopted ; 
provided,  hoioever.  That  the  foregoing  provis- 
ioni)  of  this  section  shall  not  be  construed  to 
autliorize  the  consolidation  of  any  railroad  [ov7j 
companies  or  roads,  except  when  by  such 
consolidation  a  continuous  line  of  road  la 
secured  ninnlng  in  the  whole  or  In  the  nuln 
in  the  same  general  direction ;  and  provided. 
It  shall  not  be  lawful  for  said  roads  to  oon- 
BOltdate  in  the  whole  or  In  part,  when  by  so 
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doing  it  will  deprive  the  public  of  the  benefit 
of  competition  LK-tween  said  roads.  And  in 
cnse  any  such  railroad  companies- shall  con- 
soHdnU:  or  attempt  to  consolidate  their  roads 
contrary  to  the  provisions  of  this  Act,  sucli 
consolidation  shall  be  void,  and  any  persou 
or  party  aggrieved,  whether  stockholders  or 
not,  may  bring  action  against  them  in  the 
circuit  court  of  any  county  through  which 
such  road  may  pass,  which  court  sliall  have 
jurisdiction  in  the  rase  and  power  to  restrain 
by  injunction  or  otherwise.  And  in  case  any 
railroa*!  in  this  State  shall  hereafter  intersect 
any  such  consul  idatcd  road,  said  road  or  roods 
Bhnll  have  the  right  to  run  their  freight  cars 
witiiout  breaking  bulk  upon  said  consolidated 
road,  and  such  consolidated  road  shall  trans- 
act the  business  of  said  intersecting  or  con- 
necting road  or  roads  on  fair  and  reasonable 
terms,  and  tlie  same  may  be  enforced  by  ap- 
pm])riHte  legislation.  Before  any  railroad 
iDiiipanicB  aliall  cousolldatc  their  roads,  under 
the  pntvisions  of  this  Act,  they  sliaM  each 
file  with  tlie  secretary  of  state  a  resolution 
nticpling  the  provisions  thereof,  to  be  signed 
by  their  respective  presidents  and  attested 
by  tlieir  respective  secretaries,  under  the  seal 
of  their  respective  companies,  which  resolu- 
tion shall  have  been  passed  by  a  majority 
vriie  of  the  stock  of  each  at  a  meeting  of  the 
btoekholdira  thereof,  to  be  called  for  the 
purjiose  of  considering  the  same." 

Till-  circuitcourt,  after  quoting  this  section 
of  the  Stjitutt.  proceeds  to  say  :  "A  certiQed 
copy  of  the  articles  of  agreement  under  which 
the  consolidation  was  effected,  with  the  cor- 
porate name  of  the  new  company,  was  duly 
filed  with  the  secretary  of  stat«,  as  this  law 
reiguires.  .But  there  is  no  evidence  in  this 
rpciird  of  the  tiling  with  the  secretary  of 
state,  i>y  eacli  of  the  companies  so  consoli- 
dated, of  a  resolution  accepting  the  provis- 
ions of  the  Act,  passed  by  a  majority  of  the 
stockholders,  at  a  meeting  of  sttickholders 
called  for  the  purpose  of  considering  the 
same,  nor  is  tucre  anv  evidence  of  such 
(698i  meeting  of  the  stockholders  of  the  companies 
scpanilcly,  except  sucli  as  may  be  implied 
from  the  certilled  copy  of  the  articles  of 
agreement  of  consolidation  duly  tiled  in  the 
secretary's  office.  Is  the  absence  of  any  cvi- 
flcnce  of  these  meetings  and  of  the  passage 
of  the  resolutions  to  accept  the  provisions  of 
the  Act  by  the  respective  companies  fatal  to 
the  creation  of  the  new  cons<ilidalcd  company, 
wlien  all  other  requirements  of  the  Statute 
shall  have  been  complied  with?  It  will  be 
observed  that  this  is  the  last  provision  in  the 
Slatutc,  though  the  thing  ordered  to  be  done 
is  one  of  the  first  steps  required  in  the  proc- 
ess. It  is  also  a  provision  whidi  may  well 
be  held  to  be  directory,  and  designed  to  se- 
cure evidence  that  each  of  the  companies  in- 
tending to  consolidate  recognize  the  Statute 
as  the  sole  autlioriry  for  such  consolidation, 
and  their  obligation  to  be  governed  by  its 
provisions.  If  the  other  essential  provisions 
of  the  Act  were  complied  with,  it  does  not 
necessarily  follow  thattiic  whole  proceeding 
would  be  void  for  a  failure  to  comply  with 
this  direction  of  the  Act.  It  is  argued, 
however,  that  by  the  express  language  of  the 
Statute  it  la  declared  that.  '  in  case  any  luch 


railroad  companies  shall  consolidate  or  at- 
tempt  to  consolidate  their  roads  contrary  to 
the  provisions  of  this  Act,  such  consolidation 
shall  be  void,  and  any  person  or  party  ag- 

grieved,  whether  stockholders  or  not,  may 
ring  action  against  them  in  the  circuit  court 
of  any  county  through  which  such  road  may 
pass,  which  court  shall  have  jurisdiction  in 
the  case  and  power  to  restrain  by  injunction 
or  otherwise.'  This  sentence  does  not  come 
after  but  before  the  provision  concerning  the 
resolution  accepting  the  law  under  which 
consolidation  is  mode.  In  the  orderly  suc- 
cession of  ideas,  this  concerning  Uie  accept* 
ing  the  provisions  of  the  Statute  was  not  ia 
the  mind  of  the  draftsman  when  the  provisicm 
making  the  consolidation  void  was  penned. 
On  the  other  hand,  the  limitation  that  the 
companies  which  are  authorized  to  consolidata 
are  only  those  whose  roods  when  united  'will 
form  in  the  whole  or  in  the  main  one  contin- 
uous line  of  railroad, '  and  that  Oils  authority 
'shall  not  be  construed  to  authorize  the  con- 
so!  id  at  ion  of  anyrailroad  companies  or  roada, 
except  when  by  such  consolidation  a  contin- 
uous  liiie  of  road  is  secured,  running  In  the 
whole  or  In  the  main  in  the  same  general 
direction,'  and  'it  shall  not  be  lawful  for 
said  roads  to  consolidate  in  the  whole  or  ia 
part,  when  by  doing  so  ft  will  deprive  the 
public  of  the  benefit  of  competition  betweeu 
said  roads, '  immediately  precedes  the  dec- 
laration that  any  attempt  to  consolidate 
contrary  to  the  provisions  of  the  Act  shall 
be  void.  It  is  the  consolidation  of  such  roada 
as  do  not  form  when  so  consolidated  one  con- 
tinuous line,  hut  may  be  made  up  of  parallel 
and  competing  lines,  which  is  forbidden  and 
declared  to  be  void.  The  language  of  the 
remedy  prescribed  by  the  Statute  indicates 
that  it  is  for  the  violation  of  this  principle 
that  it  is  given.  The  court  of  the  county  in 
which  the  road  lies  or  through  which  it 
passes,  not  that  where  the  company  has  its 
organization  or  offices,  dull  have  jurisdic- 
tion, and  the  remedy  shall  be  to  restrain  the 
company  by  injunction  or  otherwise.  It  is 
the  continuity  at  parallelism  of  the  roads, 
the  benefit  of  competition  by  roods  between 
the  same  points,  which  is  to  be  secured. 
^Vnd  it  Is  clear  that  the  Legislature  was  not 
so  much  interested  about  the  companies  and 
their  amalgamation  into  one  company  as  they 
were  that  rival  roads  and  competing  roarls 
should  not  be  consolidated  and  brought  under 
the  same  control.  I  doubt  very  much  whether 
the  Legislature  intended  to  declare  that  even 
for  a  violation  of  this  principle,  much  less 
of  any  of  the  other  mere  details  of  tlie  mode 
of  accomplishing  this  consolidation,  Itshould 
be  absolutely  void,  void  ab  initio,  void  any- 
where and  under  all  circiunstances,  but  only, 
as  the  word  'void'  is  so  often  used  in  leg- 
islation and  In  written  a^ements,  that  it 
should  be  voidable ;  that  if  on  investigation 
the  roads  were  ot  that  character  which  the 
Statute  forbids  to  be  consolidated,  the  proper 
court  could  ao  declare  and  annul  and  avoid 
the  conaolidation.  Thla  it  tbe  more  reason* 
able,  as  the  parallelism  or  competing  char- 
acter ait  the  two  roads,  if  It  were  disputed, 
could  only  be  satisfactorily  ascertained  by  a 
judicial  umstigation,  sna  it  oould  not  b» 
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permitted  Qiat  any  man  who  wished  to  do  so 
could  assume  for  himself  that  the  consolida- 
tion  was  void  and  act  accordinely.  Without 
the  aid  of  the  Statute,  if  the  Legislature  or 

|7001  the  governor  or  the  attorney -general  of  the 
State  believed  the  roads  were  not  such  as  the 
law  permitted  to  be  consolidated,  they  could, 
by  the  institution  of  proper  pnxxedfn^  in  a 
court  of  Justice,  have  the  act  of  consolidation 
annulled,  if  they  were  correct  in  their  views. 
This  Statute  confers  the  right  on  any  person 
aggrieved  by  such  improper  consoHdatitm  to 
liave  relief  by  application  to  the  proper 
court,  which  would  not  otherwise  exist. 

reraid  to  the  acceptance  of  tbe  provis- 
loni  of  the  CooBolidation  Act  to  be  filed 
with  the  secretary  of  state,  this  Is  eminently 
a  matter  between  the  State  and  the  corpora- 
tions wliose  rights  are  affected,  and  If,  on  a 
failure  to  file  such  acceptance,  the  consolida- 
tion is  to  become  void,  it  is  the  privilege  of 
the  State  to  enforce  tbe  forfeiture  or  aonul- 
ment,  and  not  of  every  private  person  who 
shows  an  Injustice  or  Injury  done  to  himself. 
But  if  this  was  more  doubtful  tlian  It  is,  It 
appears  to  me  that  the  proposition  here  In- 
sisted on  is  concluded  by  this  language  of 
the  Act:  'A  certified  copy  of  such  articles  of 
agreement  [for  consolidation] ,  with  the  cor- 
porate name  to  be  assumed  by  the  new  com- 
pany, shall  be  flied  with  the  secretary  of 
state,  when  the  consolidation  shall  be  con- 
sidered duly  consummated,  and  a  certified 
copy  from  the  office  of  the  secretary  of  state 
shall  be  deemed  conclusive  evidence  thereof. ' 
This  certified  copy  from  the  secretary's  office 
is  to  l>e  considered  evidence  of  something. 
Let  us  consider  what  and  its  effect  as  evi- 
dence. I.  Of  what  is  it  to  be  a  copyT  Of 
Uie  articles  of  agreement  for  consolfdntion 
made  by  tlic  companies  to  be  consolidated  ;  not 
of  all  the  requirements  of  the  Statute,  prelim- 
inary or  otherwise.  3.  What  shall  It  proveT 
That  thereafter  the  consolidation  shall  be  con- 
uidered  duly  consummated.  There  is  no  am- 
biguity in  this.  It  shall  be  evidence  that  the 
consolidation  has  been  perfected,  and  has  re- 
sulted in  the  creation  of  a  new  corporation, 
whose  name  is  to  be  found  in  this  certified 
copy.  8.  What  Is  the  effect  of  this  evidence? 
The  Statute  says  it  shall  be  conclusive.  It  is 
not  necessary  nere  to  hold  that,  in  a  direct 
proceeding  on  the  part  of  tbe  State  to  have  a 
declaration  of  the  nullity  of  such  a  consolida- 
tion, no  evidence  can  be  received  to  impeach 
the  validity  of  the  original  act  of  coosolida- 

tTOl]  tion.  It  is  my  opinion  that  in  such  case  the 
certified  copy  from  the  secretary's  office  would 
not  be  conclusive,  but  prima  ucle,  evidence. 

"But  what  is  meant  and  what  is  reasonable 
Is,  that  when  a  corporation  so  organized 
comes  into  a  court  of  justice,  either  as  plain- 
tiff or  defendant  in  a  contest  with  individuals 
or  other  corporations  In  regard  to  any  matter 
affecting  Its  rights,  Its  powers,  its  authority 
to  make  contracts,  to  sue  or  to  be  sued,  the 
production  of  the  paper  mentioned  shall  end 
all  inquiry  into  its  existence  as  a  corporation, 
with  such  powers  as  the  law  confers  on  it. 
It  would  be  burdensome  la  the  extreme,  a 
hardship  altogether  unnecessary  to  any  proper 
purpose,  to  require  of  a  corporation  doing  an 
jmmense  business  to  prove,  in  vmj  contro- 
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versy  it  mav  have  growing  out  of  that  busi- 
ness, that  all  the  steps  which  the  law  directs 
for  the  consolidation  proceedings  have  beeii 
strictly  complied  with.  The  hardship  would 
be  as  great  on  those  who  sue  it  for  violated 
duty  of  contract,  or  otherwise,  to  be  required 
to  prove  in  the  same  manner  the  existence  of 
the  corporation  which  tbey  bring  into 
court. 

"The  question  of  the  existence  of  this  cor- 
poration arises  incidentally  in  this  effort  of 
the  County  of  Leavenworth  to  assert  the 
rights  of  another  company,  and,  though  the 
bill  prays  that  tbe  consolidation  be  held 
void,  it  is  not  the  State  which  makes  this  re- 
quest or  Institutes  or  controls  this  proceeding, 
nor  is  the  proceeding  itself  of  the  character 
of  a  direct  suit  for  the  purpose  of  procuring 
such  a  decree,  which  would  bind  the  com- 
pany In  any  other  case. 

"1  am  01^  the  opinion  that  the  consolidation 
of  August,  1871,  was  valid,  and  that  this 
corporation  thus  formed  succeeded  to  the 
rights,  the  property  and  the  obligations  of 
the  Chicago  and  Southwestern  Company  cre- 
ated by  the  consolidation  of  September,  18C9, 
and  that  it  was  the  proper  party  to  be  sued 
and  to  represent  all  the  Interests  of  all  tha 
stockholders  in  all  the  corporations  of  which 
it  was  composed,  Including  the  County  of 
Leavenworth  as  one  of  these  stockholders. " 

We  hove  carefully  considered  the  views 
urged  on  the  part  of  the  appellant,  in  regard 
to  the  propositions  thus  laid  down  by  the 
circuit  court,  and  are  ot  opinion  that  those 
propositions  are  sound;  and  it  is  sufficient 
for  us  to  express  our  concurrence  In  them, 
without  sdding  more. 

The  circuit  court,  in  its  opinion,  next  dis- 
cusses the  question  of  the  validity  of  the 

Brocccdings  In  the  Circuit  Court  of  the 
nitcd  States  for  the  District  of  Iowa,  under 
which  the  road  of  the  Southwestern  Company 
was  sold,  and  afterwards  became  a  part  of 
the  new  system  of  consolidated  roads  held  by 
the  Rock  Island  Company,  and  snvs :  "  Tho 
matter  is  much  simplifira  by  the  fact  that 
that  court  had  Jurisdiction  of  the  case,  juris- 
diction of  tbe  parties  plaintiff  and  dcfcmlimt, 
of  all  tbe  necessary  parties  to  the  relief 
sought  and  of  the  subject  matter  of  the  suit. 
For  any  mere  error  of  Uiat  court  In  its  de> 
cision  on  matters  of  lavr  or  fact,  the  proper 
remedy  was  by  appeal,  and  one  of  tlie  par- 
ties did  as  to  its  own  interest  take  such  ap- 
peal to  the  Supreme  Court  of  the  United 
States,  which  affirmed  the  decree.  Another 
remedy  was  by  bill  of  review  asking  the 
same  court  to  reconsider  and  reverse  or 
modify  Its  decree  m  the  same  or  on  newly 
discovered  evidence.  This  course  has  not 
been  adopted,  and  It  admits  of  very  serious 
doubt  whether  any  proceeding  can  be  sus- 
tained in  any  other  court  the  purpose  of 
which  is  to  set  aside  Uie  decree  of  that  court 
in  the  matter,  of  whlclt  It  had  Jurisdiction. 
I  know  of  no  reason  why  the  suit  to  have  • 
decree  declaring  null  and  void  the  foreclosure 
proceeding  of  that  court,  by  reason  of  any 
fraud  in  its  procurement,  whether  it  be  legal 
fraud  implied  from  the  relations  of  the  par- 
ties, or  actual  fraud  practiced  In  tjie  prog- 
ress of  the  case,   should  not  have  been 
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brought  in  the  court  where  these  proceedinga 
were  had. 

**  Conaiderf  ng,  bowever,  the  jurisdiction  of 
this  court— the  Circuit  Court  tor  the  West- 
em  District  of  Missouri — to  grant  some  form 
of  relief  inconsistent  with  the  binding  effl- 
cacy  of  the  decrees  of  the  Circuit  Court  for 
the  District  of  Iowa,  let  us  inquire  on  what 
grounds  the  efficacy  of  those  decrees  is  de- 
nied. Although  in  the  more  enlarged  use  of 
the  word  it  may  be  said  the  grounds  are  all 
founded  on  fraud,  they  present  in  reality  two 
distinct  propositions,  namely : 

**  (1)  That  such  were  the  relations  of  the 
17031  trustees  in  the  mortgage  to  the  Chicago, 
Rock  Island  and  Pacihc  Company,  at  whose 
instance  the  mortgage  was  foreclosed,  and 
the  relations  of  those  trustees  and  the  govern- 
ing officers  of  the  Rock  Island  Company  to 
the  debtor,  the  Southwestern  Company,  and 
the  relations  of  the  officers  of  both  Uieae  com- 
panies to  each  other  and  to  both  of  these 
companies,  that  there  could  be  no  just  and 
rightful  foreclosure  as  between  these  parties, 
and  that  the  action  of  the  trustees  in  the 
mortgage  deed  and  of  the  Bock  Island  Com- 
pany, as  moved  by  its  officers,  in  promoting 
the  foreclosure,  was  a  violatfoa  of  the  trust 
reposed  in  all  these  parties,  for  the  breach 
of  which  the  whole  proceeding  must  be  held 
vuid. " 

By  a  statement  in  the  brief  of  the  counsel 
for  the  appellant,  showing  the  shares  of  the 
stock  and  the  stockholders  of  the  Chicago 
and  Southwestern  Railway  Company,  as  Voted 
at  tlie  meetings  of  the  stockholders  from  1869 
to  lH7(t  inclusive,  and  a  list  of  its  officers 
and  directors  during  the  same  period,  the 
following  appears : 

At  the  first  meeting  of  the  stockholders  of 
the  consolidated  company,  in  1869,  there 
were  present  10,896  shares,  being  those  held 
in  the  original  constituent  companies.  Of 
tliesc  shares,  Leavenworth  County  voted  3. 000, 
tlie  luist  Ijcavenworth  Improvement  Associ- 
ation 5,000,  four  officers  and  directors  of  the 
Rock  Islind  Company  10  each,  and  the  re- 
maining shares  were  held  by  various  individ- 
uals in  small  amounts.  Thirteen  directors 
were  elected  at  that  meeting,  of  whom  five 
were  officers  or  directors  of  the  Rock  Island 
Railroad  Company,  one  of  such  five  being 
its  general  solicitor. 

No  meeting  of  the  stockholders  was  held 
In  1870.  In  1871,  at  the  stockholders'  meet- 
ing, 07,500  aliares  were  voted,  of  which 
25^000  were  voted  by  such  general  solicitor, 
and  25,000  by  another  person  connected  with 
the  Rock  Island  Company.  Of  the  dircctoTpr 
of  thirteen  persons,  nine  were  officers  or  di- 
rectors of  the  Rock  Island  Company.  Two 
of  t];e  five  officers  of  the  road,  namely,  the 
treasurer  and  transfer -agent  and  the  general 
■olicitor,  were  oonne3«d  with  the  Rock 
Island  Company ;  and  of  the  executive  com- 
mittee five,  three  were  officers  of  the  lat- 
ter Company. 

£704]  At  the  stockholders'  meeting  in  1872,  88,719 
■hares  were  voted,  of  which  60,983  were 
voted  by  persons  connected  with  the  Rock 
Island  Company ;  and  on  the  day  atta  such 
meeting  68,  m  shares  of  the  stock  of  the 
Southwestern  Company  w«n  transferred  to 
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the  president  of  the  Rock  Island  Company, 
who  was  also  a  director  of  the  Southwestern 
Company.  In  1872,  nine  out  of  the  thir- 
teen directors  of  the  SouUiweatem  Company, 
including  the  president  and  the  treasurer, 
were  representatives  of  the  Rock  Island  Com- 

Eany,  as  were  also  three  out  of  the  five  mem- 
ers  of  the  executive  committee. 
In  1873,  77,284  shares  were  voted,  of  which 
68,250  were  voted  by  persons  connected  with 
the  Rock  Island  Company,  all  of  the  sliares 
so  voted,  except  1,605,  being  represented 
the  solicitor  of  the  Rock  ^laod  Company. 
Of  the  board  of  directors  of  the  Southwest- 
em  Company  during  1872,  nine  of  the  thlrtecD 
were  officers  or  directors  or  employes  of  tlw 
Rock  Island  Company. 

At  the  stockholders'  meeting  in  1874. 
74. 628  shares  were  voted,  of  which  all  except 
504  were  voted  by  representatives  of  the  Rock 
Island  Company. 

At  the  stockholders'  meeting  in  1875,  75, 781 
shares  were  voted,  all  of  which  were  voted 
by  representatives  of  the  Rock  Island  Ctna- 
pany. 

At  the  stockholders'  meeting  in  1876,  76, 788 
shares  were  voted,  all  but  505  of  which  were 
voted  by  the  general  sdlicitor  of  the  Rock 
Island  Company,  as  proxv.  At  the  subsequent 
meetings  oi  the  stockholders,  held  down  to 
1880,  68,246  shares  were  voted  In  the  interest 
of  the  Rock  Island  Company.  It  does  not 
appear  by  the  records  that  there  has  been  any 
meeting  of  the  board  of  directors  of  the  South- 
western Company,  or  any  election  of  officeis 
of  the  company  other  than  directors,  since 
1876. 

This  state  of  things  is  summed  up  thus  in 
the  opinion  of  the  circuit  court:  "It  must 
be  admitted  that  the  case  made  is  a  very  strong 
one.  One  of  the  trustees  of  the  mortgage 
deed  was  a  director  in  the  Rock  Island  Com- 
pany :  both  the  others  were  stockholders  in 
it.  "The  president  of  the  Rook  Island  Com- 
pany was  president  of  the  Southwestern  Com- 

§any.  A  majority  of  the  directors  of  the 
outhwestem  Company  were  directors  in  the 
Rock  Island  Company.  Titers  was  in  the 
hands  of  the  president  of  the  Rock  Island 
Company  a  majority  of  tlie  stock  of  the  South- 
wftBtem  Company.  The  attorney  who  ap- 
peared and  represented  the  Southwestern 
Company  had  been  previously  in  the  employ 
of  the  Bock  Island  Company,  and  the  attor- 
neys who  brought  the  foreclosure  suit  in  the 
name  of  the  trustees  were  afterwards,  in  many 
matters,  attorneys  for  the  Rock  Island  Com- 

{lany,  and  one  of  the  attomevs  of  the  Rock 
Bland  Company  fn  the  foreclosure  suit  was 
at  the  time  a  directw  Id  the  Southwestern 
Company. " 

On  these  facts  the  circuit  court  remarks  m 
follows:  "As  regards  the  attorneys  it  can 
hardly  be  admitted  as  an  impeachment  of  the 
attorney  of  the  defendant,  the  Southwesten 
Company,  that  he  had  been  or  was  afterwards 
an  attorney  of  the  Rock  Island  Company, 
nor  will  it  be  presumed  that  if  he  was  even 
then  in  the  employment  of  the  Rock  Island 
Company  in  other  matters  he  did  not  or  would 
not  faithfully  represent  the  Southwestern 
Company  In  this  matter ;  and  his  character 
repels  any  siwh  Inference.   IXor  does  the 
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fact  that  the  ftttomer  the  Bock  bland 
Coinpun;  was  a  director  in  the  SonthweBtem 
Company,  though  the  interest  of  the  two 
i:ompanie8  might  conflict,*preclude  hfm  from 
acting  as  attorney  for  the  former  Company, 
and  we  see  do  reason  why  the  men  then  and 
^terwards  attorneys  for  the  Itock  Island  Com- 
pany should  not  represent  the  trustees  in 
the  mortgage,  as  there  was  no  conSict  of 
interest  ^tween  the  trustees  and  the  Rock 
Island  Company.  In  rcfei-encc  to  the  relations 
of  the  otRccrs  of  the  two  companies  to  those 
companies  and  to  each  other,  it  Is  quite 
apparent,  from  the  consolidation  of  the  Iowa 
and  the  Missouri  companies  on  the  26th  of 
Scptemt>cr,  1869,  and  the  contract  between 
this  consolidated  company  and  the  Bock 
Island  on  the  1st  day  of  October,  tiiat  the 
purpose  of  the  Rock  Island  Company,  or  of 
those  who  had  its  control,  was  to  secure  and 
retain  a  paramount  influence  In  the  directory 
of  the  Chicago  and  Southwestern ;  and  in 
point  of  fact  it  cannot  be  doubted  that  it  did 
obtain  and  exercise  at  times  auch  control. 
[7061  While  it  is  not  necessary  to  consider  that  the 
purpose  of  this  contract  was  to.  injure  the 
Southwestern  Company,  but  in  the  view  of  all 
the  parties  it  was  to  advance  the  interest  of 
both  companies,  it  is  certainly  true  that  the 
primary  object  in  the  minds  of  those  con- 
trolling the  Rock  Island  Company  woe  to 
make  the  other  road  a  subsidiary  and 
feeding  road  to  its  own  line.  This  purpose 
was  not  necessarily  a  bad  one,  and  was  or 
might  have  been  consistent  with  the  best 
interests  of  both  companies.  The  Rock  Island 
Company  paid  a  valuable  consideration  for 
this  control  and  the  other  company  receiTed 
it.  It  indorsed  the  bonds  of  the  Southwestern 
Company  to  the  amount  of  |5, 000, 000  siid 
agreed  to  protect  it  against  a  foreclosure  of 
the  mortgage  given  to  secure  the  payment  of 
these  bonds  during  the  period  of  construction 
of  the  road.  The  burden  of  this  obligation 
and  its  importance  to  the  success  of  the 
undeveloped  enterprises  of  the  new  company 
caimot  be  easily  overrated.  The  road  could 
not  have  been  built  without  it.  The  money 
f(ML  the  -construction  of  the  track  and  laying 
it  with  iron  came  almost  exclusively  from 
the  sale  of  these  bonds,  and  that  the  money 
was  raised  on  them  was  due,  not  to  the  credit 
of  the  Southwestern  Company  or  to  the 
mortgage  on  a  road  barelv  begun,  but  to  tiie 
indorsement  of  the  Rock  Island  Company 
and  the  credit  which  that  indorsement  gave 
to  the  bonds.  This  credit  and  assumption  of 
liability  by  the  Rock  Island  Company  en- 
abled the  Southwestern  Company  to  build 
its  road  to  completion.  There  was  nothing, 
therefore,  fraudulent  or  oppressive  in  tlwt 
Company's  seeking  to  retain  such  control  of 
the  road  as  would  enable  It  to  realize  the 
consideration  for  which  it  assumed  this  obli- 
gation of  $6,000,000.  Matters  were  in  this 
condition  when  the  road  was  completed, 
but  the  Southwestern  Company  bad  no  means 
of  equipping  its  road  with  rolling  stock 
and  meetuig  other  necessary  outlays.  The 
Rock  Island  Company  furnished  this,  and 
used  the  nuui  under  an  arrangement  for  lease, 
never,  pertiapo,  fully  consummated.  But 
at  the  end  of  two  or  three  years,  In  which  It 
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kept  on  account  of  receipts  and  expenditures, 
It  was  found  that  the  Southwestern  Company 
was  indebted  over  a  million  of  dollars  for 
repairs  and  construction  of  the  road,  and  had 
defaulted  In  payment  of  the  interest  on  its 
bonds  to  an  amount  nearly  equal,  the  coupons 
for  which  had  been  paid  by  the  Rock  Island 
Company  as  fndorser,  and  were  held  by  it. 
That  Company  determined  then  to  assert  the 
right  which  its  contract  gave  to  have  the 
mortgage  foreclosed  to  satisfy  the  interest 
which  It  had  paid  on  the  bonds  it  had  in- 
dorsed. Unless  tliere  was  some  injustice  in  the 
manner  in  which  it  had  managed  the  road  or 
kept  its  accounts.  I  sec  no  defect  in  its  riglit  to 
insist  on  the  foreclosure.  If  the  Rock  ^laud 
Ccnnpany  bad  a  right  to  insist  on  this  foro- 
closure,  it  was  the  duty  of  the  trustees  io 
the  deed  of  trust  to  bring  the  suit  for  that 
purpose.  I  am  unable  to  see  anytliing  in  the 
fact  that  some  of  the  same  men  were  found 
to  be  trustees  in  this  demand  directors  in  the 
Rock  Island  Company,  and  that  directors  in 
the  SouUiwestem  Company  were  also  direc- 
tors in  the  Rock  Island  Company,  whicl» 
should  block  the  course  of  justice,  paralyze  the 
power  of  the  court  and  deprive  the  creditor 
corporation  of  all  remedy  for  the  enforcement 
of  its  lien.  If  it  could  be  shown  tliat  th» 
Southwestern  Company  did  not  owe  this  in- 
terest, or  that  the  Rock  Island  Company  had 
in  its  bands  the  means  of  the  Southwestern 
Company  to  meet  this  obligation,  aiHi  that 
by  reason  of  collusion  between  those  who 
controlled  both  companies  this  fact-was  sup- 
pressed or  concealed,  it  would  present  a  strong 
case  for  reli^.  But  this  would  be  actual 
fraud,  and  one  not  necessu-Ily  growing  out  of 
the  Influence  of  the  Rock  IslanddlrectOTy  over 
that  of  the  Southwestern.  Notwithstanding 
this  commingling  of  ofSccrs,  the  corporations 
were  distinct  corporations.  They  had  a  right 
to  make  contracts  with  each  other  in  their 
corporate  capacities,  and  they  could  sue  and 
be  sued  by  each  other  in  regard  to  these-  con- 
tracts ;  and  the  question  is  not,  Could  they  do 
these  tbingsf  but.  Have  the  relations  of  the 
parties — the  trust  relations,  if  indeed  such 
existed — been  abused  to  the  serious  injury  of 
the  Southwestern  Company?  In  regard  to  the 
legal  right  of  the  Rock  Island  Company  to 
have  the  mortgage  foreclosed  in  satisfaction 
of  the  sum  paid  by  it  for  interest  after  the 
completion  oi  the  road,  it  seems  to  me  them 
can  be  no  reasonable  doubt." 

The  counsel  for  the  appellant,  in  his  brief, 
after  urgini?  the  propositions  that  the  plain* 
tiff  is  entitled  to  bring  and  maintain  this 
suit  for  the  relief  piayra.  contends  that,  by 
reason  of  the  trust  relations  existing  between 
the  Rock  Island  and  tiie  Southwestern  Com- 
panies, quite  aside  from  any  proof  of  actual 
fraud  or  damage,  the-  decree  <a  foreclosure  is 
no  bar  to  theacountingand  relief  sought  by 
the  bill  in  this  case.  To  support  this  prop- 
osition the  cases  are  cited  of  Dawue  v. 
FanniTiff,  2  Johns.  Ch.  263 ;  JA'eAoud  v.  Oirod, 
46  U.  S.  4  How.  SOS  [11 :  10761 ;  Koehler  v. 
Blnek  mter  FhOa  Iron  Oo.  67  IT.  S.  2  Black, 
716  [17:  889]  ;  Drury  v.  Oroim.  74  U.  8.  7- 
Wall.  299  [19  :  40]  ;  MariA  v.  W/ntmore,  88  U. 
S.  21  Wall.  178,  188.  184  [22 : 482, 485]  ;  Jack- 
ton  T.  Ludeling,  88  U.  S.  21  Wall.  010  [22: 
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492]  ;  7\nn  Lick  Oil  Co.  v.  Jfortury,  91  U.  8. 
587  [28  :  829]  ;  WardfU  v.  Union  Poc.  R.  Co. 
108  U.  S.651  [26  509]  ;  Tlumuuv.  Brownmille, 
Ft.  K.  A  P.  R.  (jo.  109  U.  8.  522  [27 :  1018]  ; 
AUen  T.  OilUiU,  187  U.  8.  589  [32  :  271]; 
Benaon  r.  Beathmi,  1  Tounge  &C.  Ch.  826 ; 
Aberdeen  R.  Co.  ▼.  Btakie.  1  Macq.  H.  L. 
Cos.  461 ;  XjrfTKy  Oo.  -r.  Bird,SS  L.  T.  N.  S. 
558;  Boyle  t.  PlattAurgH  A  Montreal  R.  Oo. 
54  N.  Y.  814,  and  other  cases. 

But,  notwithstanding  the  general  principle 
laid  down  in  the  cases  ciU^,  we  concur  in 
Uie  views  Uius  taken  of  the  present  case  by 
tlie  circuit  court,  and  place  our  decision  as  to 
this  branch  of  it  on  tlie  same  grounds. 

The  next  proposition  considered  by  the 
circuit  court  is  as  to  whether  there  was  any 
actual  fraud  pcrpctratcl  in  the  progress  of 
the  foreclosure  suit,  tv  the  prejudice  of  the 
present  plaintiff. 

On  that  (question,  the  circuit  court  says, 
in  its  opinion:  "The  principal  ground  of 
complaint  under  this  bead  is,  that  the  Rock 
Island  Company,  being  in  actual  possession 
and  use  of  the  rond  on  which  the  mortgage 
was  a  lien,  should  have  used  its  revenue  first 
to  pay  the  interest  and  have  postponed  the  re- 
pairs and  construction  to  that  purpose.  The 

firoper  place  to  have  made  this  defense  was 
a  the  foreclosure  suit.  Though  it  may  be 
said  that  the  Southwestern  Company  made 
no  such  defense  because  it  was  in  the  control 
of  the  Rock  Islnnd  Company  directory, 
which  is  plausible  if  not  sound,  it  is  to  be 
observed  that  this  suit  was  in  the  court  for 
more  than  a  year ;  that  it  Is  hardly  possible 
tliat  the  authorities  of  the  County  of  Leaven- 
worth (lid  not  know  of  its  pendency  and  who 
TTOfil  ^^'^^  t^irectors  in  its  own  company,  and  if 
I  * wj      it  jjad  (jjjjg  appeared  in  tliat  court  and 

souf^ht  to  make  the  defense  it  now  sets  up  it 
would  have  been  pcnnitted  to  do  so.  Such 
defense,  including  also  the  correctness  of  the 
accounts  of  the  Rock  Island  Company,  was 
made  by  a  Mr.  Mueller,  representative  of  the 
bondholders  under  the  second  mortgage  made 
to  obtain  money  to  build  the  Atchison  branch. 
On  his  motion  he  was  made  dcfendnnt  and 
permitted  to  file  a  cross-bill.  The  claim  of 
the  Rock  Island  Company  for  tiie  interest 
paid  by  it  as  Indorser,  its  claim  for  expen- 
ditures In  repairs  and  construction,  and  the 
correctness  of  its  accounts  and  its  appropria- 
tion of  the  receipts  from  the  Southwestern 
Road,  were  all  assailed  by  him  in  a  cross- 
bill and  referred  to  a  master,  before  whom 
bis  counsel  appeared  and  to  whose  report  he 
excepted.  This  report  was  confirmed  and 
liccnme  the  basis  of  the  decree  as  to  the 
amount  due  the  Rock  Island  Company  under 
the  mortgage,  and  of  a  personal  judgment 
for  repairs  and  construction.  From  this  de- 
cree Mueller  took  an  appeal  to  the  Supreme 
Court  of  the  United  States,  where  the  decree 
was  affirmed.  But  I  must  add  that  even 
now,  after  all  tix  proofs  taken  in  the  present 
case,  I  do  not  see  that  If  the  County  of  Leav- 
enworth bad  been  a  party  to  that  suit,  or  if 
the  counsel  for  the  Southwestern  Company 
had  been  ever  so  anxious  to  prevent  a  fore- 
closure, what  defense  he  could  have  success- 
fully presented,  or  how  he  could  have  dimin- 
ished  the  amount  which  tht  oourt  found  to 
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be  due  from  that  company  on  the  mortgagv^ 

The  case  Is  one  not  uncommon  of  a  road  com- 
pleted which  in  Its  first  years  did  not  earn 
enough  money  to  pay  its  running  expenses, 
its  necessary  repairs  and  the  interest  on  it* 
bonded  debt.  Such  roads  have  often  been 
sold  out  under  foreclosure  proceedings,  and 
passing  into  other  hands  have  become  success- 
ful and  profitable  enterprises.  The  original 
owners  see  then,  when  it  is  too  late,  that 
they  permitted  a  valuable  property  to  pass 
from  tnem  which  they  would  gladly  reclaim. 
But  courts  of  equity  do  not  sit  to  restore 
opportunities  or  renew  prasibilities  which 
have  been  permitted  to,pass  by  the  neglect,  the 
ignorance  or  even  the  want  of  means  of  those  to 
whom  they  were  once  presented.  It  follows 
from  these  views,  without  reference  to  many 
other  matters  presented  for  consideration,  CIO] 
that  the  plaintiff  is  not  entitled  to  the  relief 
It  asks  or  to  any  relief  founded  on  this  bill. 
It  must  therefore  be  dismissed,  and  it  is  w 
ordered. " 

On  the  question  thus  considered  the  coun- 
sel for  the  appellaotcites  the  cases  of  United 
Stata  V.  Throchnortim,  98  U.  8.  61  [25  :  93]  , 
and  Pacific  Railivad  of  Mo.  v.  Mimouri  Pa' 
cifie  R.  Co.,\\\  U.  8.  605  [28  :  498].  But 
we  concur  in  the  views  of  the  circuit  court, 
and  are  of  opinion  that  It  is  not  diown 
that  the  decree  in  the  foreclosure  suit  was 
procured  by  fraud  or  collusion.  It  would 
serve  no  good  purpose  to  examine  in  detail 
the  testimony  bearing  on  this  subject. 

These  conclusions  make  it  unnecessary  to 
consider  the  defenses  of  the  Statute  of  Lim- 
ItatioDB  and  of  laches,  as  urged  by  the  ap- 
pellees. 

The  deene  ef  the  CSreuit  Oourt  ia  firmed. 

Mr.  Chief  Justice  Fnller  and  Mr.  Jvttice 
Brewer  did  not  sit  in  this  case  or  take  any 
part  in  its  decision. 

GEORGE  L.  RICH.  Ptff.  in  Brr., 

THE  TOWN  OP  MENTZ. 

(See  8.  GL  Reporter*!  ed.  SBMttJ 

Toon  bond*  in  Nete  Fork — tuffieienry  cf  pet^ 
tion — neeeuary  averments  as  tc  iaxpayer»  - 
iTisuffleient  adjuifieation—reeord  fnu«C  show 
statutory  authority  pursued — effect  of  stat» 
decisions. 

1.  A  petition  of  taxparen  of  a  t/rwn  to  New  Yotfe 
to  the  county  Judge,  under  ohap.  901  of  18B0,  as 
amended  bj  ohap,  92S  of  1671  of  Iawh  of  New 
York,  is  not  sulDoieDt  to  authorlie  the  oouotr 


Note.—  Jfunfcfpol  bonds  as  affected  tty  Oiange  in 
(lis  rultaa  of  the  M0li«t  enurt  0/ a  Slate,  or  bv  cAotios 
in  the  Omttituiton.  See  not*  to  lOtcheU  v.  Burllni- 

ton,  IR: 

At  to  neyotioMlUv  of  raOroad  bonds,  see  not*  tn 
Wblte  V.  Vermont  *  H.  B.  Oo.  M:  SL 

As  to  tuUs  on  eoupons  daathed  fnm  bonds,  see 
not«  to  Keaoiba  v.  Lamaon.  U:  m. 

Astooverdmcouiiona;  rtifitta  ttf  hatden  of ;  tfeet 
of,  on  bonds  to  which  they  ore  ottBefcaJ.— aee  notsto 
Texas  V.  White.  IS:  881. 

Asto  mandamus  tc  oowprt  ctty.  Unon  nr  eounty  f 
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Judffe  to  .ake  Jurltullctlon  and  render  an  adjudi- 
cation aiitborizlnff  the  town  to  Usue  Its  bonds  In 
«Jd  of  a  raitrood  companr,  wblch  only  alleges 
thnt  the  petitioners  "ore  a  majorltr  of  the  tax- 
pajrers"  end  represent  **a  majority  of  ttaetaxable 
property"  therein. 

&  Tbe  petition  should  state  in  subsUnce,  that  the 
taxpuyers  petitioning  were  a  majority  of  taxpuy- 
ers  ol'  the  town,  who  were  taxed  or  aucsaed  for 
property,  not  Inctudloff  ttiOM  taxed  fordogt  or 
highway  tax  only, 

Ik  Tbe  ailjudiuatlon  of  the  county  Judire  was  not 
aufflvtent  to  authorize  the  town  to  create  and  issue 
Iti  twnds  i^nuant  to  said  Iaws  of  New  York 
wblch  only  adjudged  tha^  tbe  petitloneia  repro* 
sent  a  majority  of  the  taxpayers  and  of  tbe  tax- 
able property  of  said  town. 

A.  It  was  essential,  lo  order  to  confer  authority 
npoD  the  town  to  create  and  issue  its  bonds,  un- 
der said  Laws  of  IMS  and  1871.  that  the  adjudica- 
tion or  Judgment  of  the  county  Judfrc  xhould  de- 
clnre,  la  eubetanoe,  that  the  quorum  of  bixpaycrs 
who  desired  that  tbe  town  should  create  and  Is- 
me  its  bonds,  wm  one  exclusive  of  taxpayers  who 
were  assessed  or  taxed  for  dosa  or  highway  tax 
only. 

&  Where  a  majority  of  the  taxpayera  of  a  town 
are  authorized  by  statute  to  Incumber  the  prop- 
ert)-of  iL,  In  aid  of  a  railroad  orotliercon»'ru- 
tion.  tbe  record  must  show  that  tbe  statutory  uu- 
tborlty  has  been  pursued. 

t.  Upon  questions  of  this  character,  when  arhiing 
here,  tbe  dedslonsof  the blgbeet  Judicial  tribunal 


of  a  State  are  entitled  to  great  and  ordinarily  de- 
cisive weight. 

[No.  229.] 

Arffufd  March  tS.1890.  Decided  April  U.  ISOO. 

TN  ERROR  to  tbeCtrruit  Court  nf  the  United 
X  Slnles  for  the  Northern  I>i><irii  l  of  New 
York  to  review  a  judirment  for  fi  [.d  int  in  ao 
aciioD  Bfitiinst  the 'I Vi WD  of  Ah  iil^  lo  iL-rover 
inten-st  coupons  of  Imiids  olk'tred  to  li;ivc  Wvn 
issued  by  tlie  Towd  Id  aid  of  tlie  Cnyiiiia 
Norihcro  Railroad  Company  u|)oii  qui'sMoiis 
ccrlified  to  tbe  court  on  divisiou  in  opiniuD. 
Affirmed. 

Reported  below,  18  Fed.  Rep.  52, 19  Fed. 
Rep.  725. 

Statement  by  Mr.  Chief  Jvniiu  Fuller: 
This  is  an  action  brought  by  G(;i»r^e  L. 
Rich  in  the  (Mrcuit  Court  of  the  I "niird 
Slates  for  the  Norilieru  Dislrict  of  N<'w  York, 
agiiin.'st  tlie  Town  of  Mcntz,  to  rfcx>vrr  the 
amount  of  sixty  interest  cou)inn.s  attached  to 
certain  bonds  held  by  him.  and  allc^i  il  to 
have  been  issued  by  the  Town  on  July  15. 
1872,  Id  aid  of  the  Cayut^a  Northern  Rtii'lruad 
Company. 

The  amse  was  tried  br  the  circuit  and  dis- 
trict judges,  a  jury  bcinij  duly  wnivcd.  and 
the  court  made  its  apecial  tiuilings  a»  follows: 

-I.  On  the  18th  day  of  July,  1872,  llicre 


levy  tax  to  pay  bond*  or  InUreat  on  bonds,  see  note 
to  Davenport  v.  U.  8.  IS:  704. 

RccUali  in  neadiaiiAe  bonds  or  aeotrfltes,  as  evi- 
^eneeofthefaareeUedandasanatopptL  Seenolc 
«o  Heroer  County  t.  Hackett,  17:  Hi. 

At  to  municipal  bonds ;  reference  to  sfatuf e  in,— «oe 
note  to  Oitdcn  v.  Daviess  County,  26: 263. 

As  to  municipal  bonds  ismed  in  aid  of  railroad, 
•ee  noU  to  Bernards  Twp.  t.  Morrison,  ante.  p.  7S8. 

JAmlelpdl  bonds;  neooClabUl^r  and  ridkU  of  hnUUn, 

Where  tbe  supervisor  and  town  clerk,  being 
named  by  statute  as  the  oiflcers  to  sign  bonds,  and 
«tae  corporate  authorittet  In  Issuing  them  decided 
ud  wo  oertlfled  in  tbe  bonds  that  tbe  oondltions 
pmorlbed  by  popular  vote  bad  been  complied 
with,  the  town  is  estopped  as  against  a  bona  flde 
liolder  from  assertlnR  the  contntrj.  Uregmr.Jeo- 
flings,  lis  U.  8. 7i  (30: 8S3>. 

A  t«cltal  in  municipal  bonds  that  they  an  issued 
"under  and  pursuant  to  law"  does  not  estop  tbe 
oorporatlon  from  asBertlng  the  contrary.  Katzen- 
bergerv.  Aberdeen.  IZl  U.S.  172 (30: Ullf. 

One  who  sues  upon  negotiable  bonds  of  a  town- 
^Ip,  containing  no  statment  of  the  purpose  for 
wblcb  thej  were  liwued,  and  no  recital  which  can 
bind  tbe  town  by  way  of  eetoppel.  must  allege  and 
prove  authority  to  Issue  them.  Hopper  t.  Covlng- 
tOQ,  U8  U.  B.  148  (30: 180). 

Tbe  rights  of  a  holder  of  county  bonds  are  ftxed 
br  laws  In  force  at  tbe  date  of  Issue.  U.  8. 
Judges  of  Scotland  County,  82  Fed.  Kep.  714. 

Where  bonds  wblcb  are  Invalid  are  transferred  to 

•  bona  flde  purchaser  who  oompels  the  muolclpalltr 
to  pay  tbem,  a  cause  of  action  aconmtothe  mu- 
nicipality against  tbe  transferror  who  fraudulently 
procured  tbeir  Issue.  Famham  t.  Benedict,  0 
€ent.  Rep.  U7, 107  N.  T.  ISO;  Plain  view  t.  Winona 

*  St.  F.  B.  Co.  SB  Minn.  SOB. 

An  uDantborliad  Ime  of  municipal  ratlroa(t«ld 
bonds,  sobsequeotly  mtilled  by  Uie  LegWatura,wlll 
be  held  valid  in  the  federal  oourts,  altliouffh  state 
4eolsloDS  bavo  been  made  to  the  oootrary,  Dows 
V.  Bbnwood.  84  Fed.  Bep.  114. 

Ballroad  bonds  are  not  negotiable  notes,  within 

114  U.  A. 


1633] 


Mass.  I>ub.  Stat,  chap.  77,  sec.  9,  and  arc  not  on- 
titled  to  Krece.  Chalice  v.  Middlesex  R.  0».  6  Xt  w 
Eng.  Kep.  SO,  1(6  Mass.  S24. 

Interest  warrants  payable  to  bearer,  dPtached 
from  tbe  bonds  with  which  isiiucd.  are  not  nego- 
tiable notes,  witbio  the  above  Stjitulf.  /•(. 

Bonds  Issued  as  a  sulwcrlptiun  to  a  mllrouU.  made 
under  a  statute  which  is  void,  are  void,  no  luatter 
Into  whose  hands  they  may  come.  I't-oplcv.  Ham- 
ill  (lU.)  13  West.  Bep.  162;  Plalnvlcw  v.  Wlnomi  * 
St.  P.  R.  Co.  88  Minn.  »!>. 

A  purchaser  of  neRotlublo  county  bond:*  Is  n'>t 
chargeable  with  constructive  ootice  of  a  iiendinq 
suit  to  test  ttiolr  validity.  Ulll  T.Scolland  Cuuuiy, 
84  Fed.  Rep.  znp. 

The  Invfllliiity  of  the  original  bonds  docs  not  In- 
validate town  lionds  issued  under  Laws  IKSu,  chap, 
m  to  replace  thvm.  Hills  r.  Poekaklll  Sav.  Bank, 
48  UUD,  180. 11  N.  T.  8.  iL  S9T. 

A  purchaser  from  a  bona  flde  holder  of  such 
bon^  with  notice  of  a  pending  suit  to  test  their 
validity.  In  wblcb  they  were  adjudged  void,  can 
recover  thereon  against  tbe  ooun^.  Hill  r.  Scot- 
land County.  34  Fed.  Rep.  jO& 

Hunlci|Nil  railroad  bonds  are  not  enf  onwable  by 
one  having  knowledge  of  the  fraudulent  orjranlta* 
tion  of  the  railroad  company,  and  who  paid  no 
valueforthem.  Famham  v.  Benedict,  S  Gent.  Repi. 
6S7, 107  N.  r.  UO. 

Tbe  fact  that  no  Interest  had  ever  been  paid  upon 
state  bonds,  and  that  it  bad  run  unpaid  for  ten 
years,  fumlshca  presumptive  evidence  to  a  pur- 
chaser at  auction  sale  that  they  were  dishonored. 
Trask  T.  Jacksonville,  P.  *  U.  B.  Co.  124  U.  8.  U5 
(81:  neii. 

A  pnrobaser  of  bonds  wltb  knowledge  of  their 
illegal  Issue  acquires  do  title  thereto  wblcb  be  can 
enforce  as  a  bona  flde  bolder.  Trask  t.  Jackson- 
TlUe.  P.  *  M.  R.  Co.  124  U.  B.  SK  &  :  sei). 

Where  bonds  are  beld  void  In  a  suit  between  a 
purchaser  and  tbe  town,  tbe  purchiiser  Is  not  sub- 
rogated to  tbe  right  of  the  raUroad  company  to 
enforce  collection  of  tbe  appropriation  voted  by 
the  town.  £tna  L.  Int.  Co.  t.  HIddleporU  124  U. 
8. 584  (81:  037). 
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«u  filed  Id  the  cleife's  atHot  vi  the  Coon^ 
«(  Cayuga,  N.  T.,  the  judnnent  of  the 
county  Judge  of  said  oounty,  with  the  petttioo 
of  certaiD  tazpayen,  of  whltdi  the  following 
are  copiee : 

" '  County  of  Cayuga,  N.  Y. 
*'In  the  matter  of  the  application  \ 

of  the  taxpayers  of  the  Town  of  >  Petition. 

Meiitz,  Cayuga  County,  N.Y.  ) 
*"To  the  Honorable  the  County  Judge  of  the 
County  of  Cayuga,  N.  T. 

""The  petition  of  the  inbBCribers  hereto 
respectfully  abows :  That  they  are  a  majority 
of  the  taxpayers  of  the  Town  of  Mentz,  in  the 
County  01  Cayuga,  and  State  of  New  York, 
whose  names  appear  upon  the  last  preceding 
asBessmcnt-roU  or  tax-list  of  said  Town  oi 
Mcntz,  ae  owning  or  representing  a  majority 
of  tlw  taxable  property  in  the  corporate  limits 
of  the  eatd  Town  of  Hentz ;  that  they  are 
inch  a  majority  of  taxpayers,  and  are  taxed 
OT  assessed  for,  or  represent,  such  a  majority 
of  taxable  property ;  that  they  desire  that  said 
Town  ahall  create  and  issue  Its  bonds  to  the 
amount  of  thirty  thousand  dollars  (|80.000), 
which  nld  amount  does  not  exceed  twenty 
per  centum  of  the  whole  amount  of  taxable 
jHopwfy,  as  ihown  by  said  assessment-roll 
or  flat,  and  invest  the  same,  or  the  proceeds 
thereof,  in  the  stock  of  the  Cayuga  Northern 
Railroad  Company,  which  is  a  railroad  com- 
pany in  the  State  of  New  York. 

"  And  TOUT  petitioners  pray  your  honor  to 
cause  to  be  published  the  proper  notice,  to 
take  proof  of  the  facts  set  forth  In  this  peti- 
tion ;  and  that  such  proceedings  may  be  had 
thereon  as  are  authorized  ana  prescribed  by 
the  statutes  of  the  State  of  Kew  York,  in 
audi  case  made  and  provided. 

•"Dated  April  20,  A.  D.  187S. 

(Signed  by)         A.  H.  Oreen, 
and  2SH  other  names,  and  verlfled  by 
Qnai  on  the  28th  day  of  Hay,  1872. 

"'County  of  Caruga,  N.  Y. 
"In  Uie  matter  of  the  ap- 1 

pHcatlonofthetaxpayers  {-Order  of  County 

of  the  Town  of  Mentz,  )  Judge. 

Cayuga  County.  N.  Y. 

" '  On  the  petition  herein  bearing  date  the 
SOth  day  of  April ,  A.  D.  1872,  and  on  motion 
of  H.  V.  Howland,  attorney  for  said  peti- 
tioners, it  is  ordered  that  a  notice  be  forthwith 
published  in  the  Auburn  Daily  Advertiser, 
a  newspaper  published  in  the  said  County  of 
Cayuga,  directed  to  whom  it  may  concern, 
and  setting  forth  that  on  the  8th  day  of  June, 
A.  D.  1873.  at  10  o'clock  in  the  forenoon  of 
that  day,  I,  William  E.  Hughitt.  county 
Judge  of  the  County  of  Cayuga,  in  the  State 
of  New  York,  will  proceed  to  take  proof  of 
the  facts  set  forth  in  said  petition,  as  to  the 
number  of  taxpayers  joining  in  said  petition, 
and  as  to  the  amount  of  taxable  property 
represented  by  them ;  and  that  such  proof 
will  be  taken  at  the  grand  jury  room.  In  the 
court-house  in  the  City  of  Auburn,  in  said 
County  of  Cayuga,  N.  Y. 

"'Dated  this  ^th  day  of  Hay,  In  the  year 
of  our  Lord  1873. 

"'W.  E.  Hughitt, 
"'Cayuga  County  Judge.' 
"  (Indoned:  'Filed  May  88^  IBTS.') 
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"  (Then  follows  the  usual  affldavlt  of  th* 
printers  of  said  newspaper,  showing  duo 
publication  of  the  notice  of  hearing.) 

"'County  of  Cayuga. 
"'In  the  matter  of  uie  applies- ) 

tion  of  the  taxpayers  of  the  v  Judgment 

Town  of  Hentz.  ) 

"'Upon  the  filing  the  petition  herein  and 
order  made  thereon,  with  a  copy  of  the  notice 
to  take  proof  of  the  facts  set  forth  in  said 
petition,  and  the  affidavit  of  publication  of 
the  said  notice  in  the  manner  required  by 
law,  and  b^  the  ordeftnade  in  this  proceeding 
as  aforesaid,  together  with  the  testimony 
taken  therein  ;  and  it  appearing  to  Ute  satio- 
factlon  of  the  court  that  the  whole  number 
of  taxpayers  in  the  Town  of  Hentz,  Cayugn 
County  and  State  of  New  York,  whose  name* 
appear  upon  the  last  assessment-roll  or  tax- 
list  for  the  year  1871,  is  484.  and  that  of  Ihio 
number  S86  have  signed  the  said  petition, 
being  more  than  we  naif  of  nld  taxpayer* ; 
and  It  further  appearing  that  the  total  valu- 
ation of  the  taxable  property  of  the  said 
Town  of  Mentz  upon  the  said  assessment-roll 
or  tax-list  Is  five  hundred  and  forty  thousand 
six  hundred  and  forty-five  dollars,  and  that 
the  valuation  of  the  property  of  the  petition- 
ers as  represented  upon  the  said  roll  or  tax- 
list  is  ^12,850,  being  thirty-one  thousand 
and  twenty  •eight  dollars  in  excess  of  one  half 
of  the  total  valuation  of  the  taxable  property 
of  said  Town  of  Mentz. 

"'Now  on  motion  of  H.  V.  Howland,  at- 
torney for  said  petitioners.  It  Is  adjudged, 
decreed  and  determined  that  the  said  t>eti- 
tloners  do  represent  a  maj<n1t7  of  the  tax- 
payers of  said  Town  of  Hents  as  shown  by 
the  last  preceding  tax-list  or  assessment-roll, 
that  is  to  say,  the  said  tax-list  or  assessment- 
roll  for  the  year  1871,  and  do  represent  a 
majority  of  the  taxable  property  upon  said 
tax-list  or  assessment-roll. 

"'And  it  is  hereby  ordered,  that  William 
A.  Halaey,  E.  B.  Somers  and  J.  H.  WetUey. 
three  freeholders,  residents  and  taxpnyen 
within  the  corporate  limits  of  the  said  Town 
of  Mcntz,  be,  and  they  hereby  are,  appointed 
commissioners  for  the  period  of  five  years  rs361 
next  ensuing,  and  until  others  are  appointed 
by  a  county  Judge  ot  this  county,  or  other 
competent  authority,  to  cause  or  execute  in 
due  form  of  law,  with  all  reasonable  dis- 
patch, bonds  of  the  said  Town  of  Hentz,  of 
Uie  amount  of  $100  each,  to  the  amount  of 
thirty  thousand  dollars,  and  to  issue  or  sell 
the  same,  or  dispose  of  the  same  and  invest 
the  same  or  the  proceeds  thereof  iu.  and  to 
subecribe  In  the  name  ffif  the  said  Town  of 
Mcntz  to,  the  stock  of  "The  Cayuga  Northern 
Railroad  Company"  to  the  amount  of  $80,000 ; 
and  that  the  said  commissioners  and  each  of 
them  shall  have  all  the  powers  and  be  subject 
to  the  same  duties  and  liabilities,  impKxaed 
and  prescribed  in  and  by  the  Act  of  the  Leg- 
islature of  the  State  of  New  York  entitled 
"An  Act  to  Amend  an  Act  to  Authorize 
the  Formation  of  Railroad  Companies  and  to 
Regulate  the  Some."  passed  April  2d,  185* 
(and  all  other  Acts  pertaining  to  that  subject) 

so  as  to  Permit  MuniciBal  Corporations  to 
Aid  1b  the  Oooatraction  of  Boilnada. "  paaed 
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Hay  18,  1889,  and  the  uTeral  Acts  amenda- 
tory  thereof  and  supplementary  thereto. 

"'And  it  is  further  adjudged  and  ordered, 
that  notice  of  the  final  deterrainatioD  herein 
as  aforesaid  be  forthwith  published  io  tlie 
Auburn  Daily  Advertiser,  a  newspaper  pub- 
lishcd  in  the  said  County  of  Cayuga,  onoe 
In  each  weeli  for  three  weeks. 

"'Dated  July  17,  1873. 

"'W.  E.  Hughitt, 
"'Cayuga  County  Judge. 

•(Indorsed:  'Filed  July  17,  1872.') 

"  (Due  proofs  were  maoe  of  publication  of 
the  foregoine  determination.) 

-11.  The  Ca'  vuga  Northern  Railroad  Com- 
pany was  duly  incorporated  under  the  General 
St:itutcs  of  the  State,  on  the  22d  of  April, 
1812. 

"III.  The  persons  named  in  said  adjudica- 
tion of  the  county  judge  aforesaid,  qualified 
as  commissioDers  under  the  Statute  aud  sub- 
scribed, in  behalf  of  laid  Town  of  Hentz, 
for  800  shares  of  the  capital  stock  of  said 
company,  of  the  par  value  of  $100  per  share, 
and  paid  therefor  by  the  issue  to  said  com- 
[C37J  pfny  of  thirty  Town-of-Mentz  bonds  of  fl.OOO 
each,  in  form  as  set  out  in  the  complaint, 
with  coupons  attached  in  the  usual  form, 
providing  for  the  payment  of  interest  semi- 
wmually,  January  and  July ;  principal  pay- 
able July  16,  1903. 

"The  coupons  wen  all  in  Um  following 
form : 

"'$35.00. 

"'The  Town  of  Mentz.  County  of  Cayuga, 
will  my  the  bearer  hereof  at  the  Fourth  Na- 
tional Bank  of  New  York,  in  the  City  of 
New  Tork,  on  the  ISth  day  of  July,  1876. 
the  sum  of  thirty-flve  dollars,  for  six  monthB* 
interest  then  due  on  bond  No.  7. 

"'$35.00.    W.  A.  Halsey,  Commissioner.' 

"IV.  Prior  to  the  commencement  of  thlt 
action  the  plaintiff  I>ecame  a  purchaser  of 
the  five  bonds  and  attached  coupons  whldi 
are  described  in  the  declaration  in  this  ac- 
tion, from  one  Deming,  who  had  theretofore 
purchased  the  same  for  cash,  and  without 
notice  of  any  Infirmity,  the  plaintiff  being 
a  resident  citizen  of  the  State  of  Iowa. 

"V.  Plaintiff  produced  said  five  bonds, 
with  twelve  coupons,  each  $35,  cut  from 
each,  in  all  sixty  coupons,  which  with  the 
Interest  to  tbe  day  of  trUl  amounted  to 
$2,888.35. 

"VI.  That  no  part  of  said  railroad  baa 
ever  been  built;  but  the  Town  of  Hentz 
raised  tbe  muncy  by  tax,  according  to  said 
Statute,  and  has  paid  the  coupons  oS  tbe  en- 
tire issue,  which  fell  due  January  15,  1878 ; 
ttw  Town  has  never  paid  any  other  coupons, 
and  said  commissioners  have  retained,  and 
now  hold,  the  usual  certificates  of  stock  In 
the  said  railroad  company,  800  shares,  re- 
ceived by  them  at  tbe  time  of  the  delivery 
of  said  bonds  to  the  railroad  company. 

"Vn.  All  the  proofs  were  taken  subject  to 
Jefendant's  objection,  that  the  county  judge 
■cqulred  no  iimsdiction  under  tbe  orfglnal 
pcUtion ;  uu  also  that  the  judgment  or  the 
county  judge  was  Insufficient. 

"And  defendant  insisted  upon  the  afore- 
nid  objection,  and  prayed  tot  •  dismissal  of 
the  complaint  with  ooiti.* 
IM  U.  S. 


The  form  of  Uie  bonds,  of  which  plaintiff  |638] 
held  five,  numbered  21,  82,  98,  M  and  26. 
with  their  coupons,  waa  thus  set  out  in  thft 

complaint : 

"  No.  31.    United  States  of  America,  $1,000^ 
State  of  New  York,  Town  of  Mentz, 
County  of  Cayuga. 

"  Issued  by  virtue  of  an  Act  of  the  Legis- 
lature of  the  State  of  New  York,  entitled, 
'An  Act  to  Amend  an  Act  Entitled  an  Act  t» 
Authorize  the  Formation  of  Railroad  Cor- 
porations, and  to  Regulate  the  Same,  Passed 
April  2,  1850,  so  as  to  Permit  Municipal 
Corporations  to  Aid  in  the  Construction  of 
Bailroada,  Passed  May  18,  1869. ' 

"This  Act  authorizes  tbe  Town  of  Mentz. 
in  the  County  of  Cayuga,  to  subscribe  to 
the  stotdc  of  'The  Cayuga  Nortbeni  Railroad 
Co.,'  and  to  issue  town  bonds  in  payment 
therefor.  The  whole  amount  of  the  oonds  to 
be  issued  in  pursuance  of  said  Act  is  $30,000. 

"Know  all  men  by  these  presents,  that  we. 
the  undersigned  commissioners  under  the 
above -entitled  Acts,  for  the  Town  of  Mentz, 
in  the  County  of  Cayuga  and  State  of  New 
York,  upon  the  faith  and  credit  and  in  be- 
half of  said  Town,  for  value  received  prom- 
ise to  pay  to  tue  bearer  the  sum  of  one 
thousand  dollan  oa  the  1st  day  of  July  io 
the  year  one  thousand  nine  hundred  and  two 
(1903)  at  the  Fourth  National  Bank  of  New 
York  In  the  City  of  New  York,  with  interest 
at  seven  per  cent  per  annum.' from  and  after 
the  16th  day  of  July,  1873,  payable  semi- 
annually upon  the  I5th  days  of  July  and 
January  in  each  year  at  the  same  place,  un 
tbe  presentation  and  surrender  of  the  coupons 
for  such  interest  hereto  annexed. 

"  In  witness  whereof  we  have  hereunto  set 
our  hands  ud  wala  and  have  caused  the  cou- 

S>DB  hereto  annexed  to  be  signed  br  W.  A. 
alsey,  one  of  our  number,  this  16ui  day  of 
July  In  the  year  one  thousand  eight  hundred 
and  MBvenly'two. 


'E.  B.  Somen, 
■W.  A.  Halsey, 
•J.  H.  Wethey. 


'h.  s. 

L.  8. 


The  judges  of  the  court  being  divided  la  [639] 
opinion  as  to  the  suflQciency  of  the  petition, 
and  of  the  adjudication  and  judgment  of  the 
county  judge,  judgment  waa  ordered  for  the 
defendant  io  accoraance  with  the  opinion  of 
the  circuit  judge,  and  the  following  quee- 
tions,  upon  which  the  division  of  opinion, 
arose,  were  certified  to  this  court : 

"First.  Waa  the  petition  of  certain  tax- 
payera  of  the  Town  of  Mentz,  which  waa- 

g resented  to  the  county  judge  of  Cayuga 
ounty,  in  the  State  of  New  Tork,  on  ue 
28th  day  of  May,  1879.  and  a  copy  of  which 
is  set  forth  In  tlie  finding  and  decision  of  the- 
court,  sufBcieot  in  Uie  form  and  substance  of 
its  recital,  to  authorise  the  said  county  iudge 
to  take  jurisdiction  and  proceed  to  render  an 
adjudication  pureuant  to  chapter  907  of  the 
Laws  of  New  York  of  1889.  as  amended  bj 
cliapter  986  (rf  the  Laws  of  New  Toik  of 
1871 T 

"  Second.  Was  it  essential  in  order  to  con- 
fer jurisdiction  upon  said  county  judge,  to 
adjudicate  pursuant  to  section  3  en  chapter 
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907  of  the  Laws  of  1869.  as  amended  by 
section  2  of  chapter  925  of  tlie  Laws  of  1871, 
that  the  petition  should  state,  among  other 
tbinga,  in  substance,  tJiat  the  taxpayers  peti- 
tioning WTH  a  majority  of  taxpayers  or  the 
Town  of  Mentz,  who  were  taxed  or  assessed 
for  projifi-ty,  not  iDcIuding  those  taxed  for 
dogs  or  highway  tax  only? 

^Tliiiil.  Was  the  adjudication  of  the 
countv  judge  of  Cayuga  County,  made  on 
the  iftli  any  of  July.  1872,  a  copy  of  which 
is  set  forth'  in  tlic  findings  and  decision  of 
the  court,  sullkient  to  niitnorlze  the  defend* 
ant  to  (Tf'iitc  iiikI  issue  its  bonds  pursuant  to 
ctiiiiilcr  907  i)f  the  Liiws  of  New  York  of 
18(Sif.  as  ainemlHi  bv  chapter  925  of  the  Laws 
Ol  N\-w  YiTli  of  18*71? 

"Kuiirtli.  Was  it  essential  in  order  to  con- 
fer inithoriiy  upon  the  defendant  to  create 
and  issue-  its  bonds  under  said  Laws  of  1860 
and  lt^7l.  l]i:it  the  adjudication  or  judgment 
of  the  county  judge  should  declare,  in  sub- 
BlriTK'c.  tliaL  tlie  quorum  of  taxpayers  who 
dcsircii  tli:it  tlie  defendant  sliould  create  and 
issue  its  bunds,  was  one  exclusive  of  taxpay- 
ers who  were  assessed  or  taxed  for  doga  or 
highwaj'  tax  only?" 

The  ..[M'Mon  of  the  circuit  judge  is  re- 
p\mri\  ill  19  j-\>;.  liup.  725,  and  of  the  dis- 
trict jmlge  in  18  Fed.  Itep.  52. 

Mr.  James  R.  Cox,  for  plaintiff  in  error: 

ll  \v:is  evidently  not  inleoded  by  the  Legis- 
lature thitt  the  cuuDtv  judge's  judgment  should 
be  liable  to  collateral  attacks. 

M>.-hKOn  V.  Lpimti.  12  lllatchf.  538;  LpOTU  r. 
Mvusun.  99  U.  8.  6H4  (25:  451);  Syraeute  Sav. 
Sank  V.  Se/iffa  Fulls,  80  N  Y.  321. 

In  the  original  Act  of  1869,  the  word  "such" 
ck'iirly  rptt-rs  to  the  last  tax-IiM  aod  represen- 
tation of  property,  and  cannot  be  made  to  refer 
to  any  ctiiss  of  non  tazpavera. 

Stti>/ti  N9on  v.  5Aorf.  92  N.  Y,  489;  People  r. 
port  Jcrtis,  1  Cent.  Rep.  506,  100  N.  Y.  284: 
Tifivt  V.  Port  Chrstcr.  2  Cent.  Rep.  168,  101 
K  Y.  2!JU;  llilU  V.  Pcekakill  Sav.  Bank,  2  Cent. 
Rep.  4lia.  101  N.  Y.  491:  MenU  v.  Cook.  11 
CVi.t.  Rep.  319,  108  N.  Y.  509;  Solon  v.  Will- 
%a>'u^vr!,l<  S<it.  Hank.  114  N.  Y.  131. 

The  ollice  of  ibe  petition  is  merely  to  autlfor- 
izc  inquiry  into  the  facts. 

Craig  v.  AmUm,  93  N.  Y,  431. 

After  judirnient,  wlien  attacked  collaterally, 
and  wliere  it  is  obvious  ttiat  the  proofs  taken 
must  have  c(iV(T(  d  the  alleged  defect,  no  court 
ever  linlda  the  jtidirmcnt  bed. 

Tii'tycr  v.  Alartih.  75  N.  Y.  342;  1  Qreenl.  Bt. 
6  534,  and  cases  cited;  lUiddon  t.  Wright,  S  N. 
v.  4117:  liettt  v.  BagUu.  12  Pick.  682:  Tajtlor 
V.  W  iHiaiM,  20  Johns.  21;  Cunningham  v. 
Jiifkii,.  8Cow.  187;  OrUanav.  Platt,96V.S. 
fi7ti  (■,'.1:404);  Lyomv.  Munton,  99  U.  S.  684 {25; 
451);  Mitifi'r  V.  Attica  A.  R.  Co.  79  N.  Y. 
171 ;  Coteiirey  v.  CoTieadea,  16  Fed.  Kep.  532. 

The  New  York  Court  of  Appeals  ^ves  a 
Tery  <titTeTent  construction  to  auch  a  statute. 

People  V.  Port  Jcrria.  1  Cent.  Rep.  506,  100 
N-V.  284;  Tingue  v.  Port  Chenter,  2Cenl.  Rep. 
Ifia,  Uti  N.  Y.  298;  Douglass  v.  Pike  County, 
lUl  L'.  S.  mci^y.  972). 

Mr.  F.  D.  Wrlgrht,  for  defendant  in  error: 

The  petition  was  insufScieut  to  confer  Juris- 
diction on  the  county  judge. 
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People  T.  Bmith,  55  N.  Y.  135;  PwpU  t. 
Spencer,  55  N.  Y.  1;  WelWxfrough  t.  New  York 
A  C.  R.  Co.  76  N.  Y.  182;  Metsger  t.  Attica  S 
A.  R.  Co.  79  N.  Y.  172;  Wilaon  t.  Caneadea. 
15  TTnn,  218;  Mentz  t.  Cook.  11  Cent.  Rep.  319, 
108  .  Y.  504:  Cagtein  v.  Baneock.  84  N.  Y. 
532;  ^>eojiU  r  Hulhurt,  46  N.  Y.  110.  113. 

The  petition  must  set  forth  that  the  petition- 
etB  are  a  majority  of  that  class  who  alone  ara 
competent  to  petition. 

Wilson  V.  Caneadea,  15  Hun,  218 

Where  bonds  recite  that  tbey  are  issued  na- 
der  a  certain  Act,  tfaey  cannot  be  supported 
as  issued  under  a  different  Act. 

Qiiaon  v.  Dayton,  123  U.  8.  69  (81: 74). 

A  recital  in  municipal  bondsdoes  not -extend 
to  matters  of  law. 

lake  County  t.  Graham,  180  U.  S.  674  (3% 
1065). 

Mr.  CHef  Jttttice  FtUler  delivered  the 
opinion  of  the  court:  (A^l 

Where  a  majortiv  of  the  taxpayers  of  a 
town  are  authorizeu  by  statute  to  incumber 
the  property  of  all,  in  aid  of  a  railroad  or 
other  corporation,  the  record  must  show  that 
the  statutory  authority  has  been  pursued. 
Cowdrey  v.  Caneadea,  16  Fed.  Rep.  532,  and 
cases  cited. 

Section  1  of  chapter  907 '  of  the  Laws  of 
New  York  of  1869  (Laws  1869.  vol.  2,  p. 
2303)  was  as  follows: 

"Whenever  a  majority  of  the  taxpayers  of 
any  municipal  corporation  in  this  State, 
whose  names  appear  upon  the  last  precctling 
tax-list  or  assessment- roll  of  said  oorporatioo 
aa  owning  or  representing  a  majority  of  the 
taxable  property  in  the  corporate  limits  of 
8<'ch  corporation,  shall  make  application  to 
the  county  Judge  of  the  county  in  which  such 
corporation  is  situated,  by  petition  verified 
by  one  of  the  petitioners,  setting  forth  ttiax 
they  are  such  a  majority  of  taxpayers  and  rep- 
resent such  a  majority  of  taxable  property, 
and  that  they  desire  that  such  municipal  cor- 
poration shall  create  and  issue  ita  bonds  to 
an  amount  named  in  such  petition."  etc 

Tliut  section  was  so  amended  br  section 
one  of  chapter  925  of  the  Laws  of  New  Y«k 
of  1871  (Laws  1871.  vol.  2,  p.  SllS)  as  to 
read : 

"  Whenever  a  majority  of  the  taxpayeia  of 
any  municipal  corporation  in  this  State  who 
are  taxed  or  assessed  for  property,  not  includ- 
ing those  taxed  for  dogs  or  highway  tax  raly. 
upon  the  last  preceding  assessment- roll  or 
ux-llst  cA  said  oiuporation,  and  who  are  as- 
sessed or  taxed,  ox  represent  a  majority  of 
the  taxable  property,  upon  said  last  assess- 
ment-rol)  or  tax-list,  shall  make  application 
to  the  county  judge  of  the  cotmty  in  which 
sucJi  municipal  corporation  is  situate,  by 
petition,  verified  by  one  of  the  petitiooen. 
setting  forth  that  tbcy  an  such  majority  oi 
taxpayers,  and  are  taxed  or  ssscesed  for  or 
represent  such  majority  of  taxable  property, 
and  that  they  desire,  etc.,  etc  .  .  .  The  (Ml] 
words  'municipal  corporation'  when  used  is 
this  Act  shall  be  construed  to  mean  any  city, 
town  or  incorporated  village  in  this  State, 
and  the  word  '  taxpayer'  shall  mean  any  cor- 
poration or  person  nsscsaed  or  taxed  for  prop- 
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erty,  either  Individwllj  or  m  agmt,  tnistee, 

SiBidian,  executor  or  adminiBtntor,  or  who 
qjl  have  been  fnteaded  to  have  been  tiiua 
taxed,  and  shall  have  paid  or  are  liable  to 
pay  the  tax  as  heretobefure  provided,  or  the 
owner  of  any  nonresident  lands  taxed  aa  such, 
not  including  those  taxed  for  dogs  ot  high- 
way tax  onW ;  and  the  words  'tax-list  or  as- 
sessment-rolr  when  used  in  this  Act  shall 
mean  the  tax-list  or  assessment-roll  of  said 
municipal  corporation  last  completed  before 
the  first  presentation  of  such  petitim  to  the 
judge.- 

The  bonds  in  oontroTer^  ezpiesily  recite 
that  they  are  issued  under  the  Act  of  186d, 
and  the  petitimi  and  adjudication  almost 
literally  followed  the  language  of  that  Act, 
although  section  1  of  chapter  935  of  the  Laws 
of  1871  had  been  substituted  for  section  1  of 
chapter  907  of  the  Act  of  1S69,  before  the 
proceeding  was  had.  The  result  is  that  the 
petition  did  not  sufficiently  conform  to  the 
Statute  of  1871  to  call  for  the  exercise  of 
Judicial  Judgment  on  the  part  ct  the  county 
lodge,  and  the  adjudication  was  equally 
defective.  The  Act  of  1871  defined  the  class 
of  persons  who  were  authorized  to  petition, 
as  a  majority  of  the  taxpayers  "who  are 
taxed  or  assessed  for  property,  not  including 
those  taxed  for  dogs  or  highway  tax  cmly, 
upon  the  last  preceding  assessment-roll  or  tax- 
list  of  said  corporation,  and  who  are  assessed 
or  taxed,  or  represent  a  majority  of  the  tax- 
able property,  upon  said  last  assessment-roll 
or  tax-list."  The  statement  of  the  Jurisdic- 
tional facts  in  the  petition  required  the  aver- 
ment that  the  petitionen  were  a  majOTity  of 
such  taxpayers  as  were  defined  In  the  Act. 
This  must  appear  afSmatively  on  the  face  of 
the  petition  The  Act  expressly  provides 
that  the  petition  shall  set  forth  that  Uie  petl- 
tioners  are  "mtch  majority  of  taxpayers,  and 
are  taxed  or  assessed  for  or  represent  tueh 
majority  of  tauble  property."  The  word 
"taxpayers"  would  not  exclude  those  "taxed 
for  dogs  or  highway  tax  only,"  and  the  peti- 
[648J  tion  must  ihow  that  the  petitioners  are  a 
majority,  exclusive  of  the  latter  class.  And 
this  the  petition  here  does  not  do,  nor  does 
the  judgment  of  the  county  judge.    It  is 

EroTided  by  the  Act  of  1871,  as  It  had  been 
J  that  Of  18(W.  that  It  shall  be  the  duty  of 
the  county  judge,  at  the  time  and  place  named 
in  the  notice  given  as  prescribed,  to  proceed 
and  take  proof  as  to- the  allegations  in  said 
petition,  and  if  it  shall  appear  satisfactorily 
to  him  that  the  petitioners,  and  such  other 
taxpayer* as  may  then  join  in  the  application, 
do  represent  a  majority  of  the  taxpayers  and 
ft  majority  of  the  taxable  property,  oe  shall 
render  Judgment  accordingly,  which,  being 
entered  of  record  in  the  ofSce  of  the  clerk  of 
the  county,  shall  have  the  same  force  and 
effect  as  other  Judgments  In  courts  of  record 
in  the  State,  subject  to  review  by  certiorari ; 
and  it  is  forcibly  argued  that  the  judgment 
of  the  county  judge  is  not  open  to  collateral 
attnck.  But  fllis  assumes  that  the  jurisdiction 
of  the  county  judge  has  been  properly  in- 
voked, and  has  no  application  where  that  Is 
not  Ox  case.  Pnxrf  as  to  the  allegations  of 
this  petition  may  hmn  been  taken,  but  such 
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firoof  did  not  necessarily  Involve  an  inquliy 
nto  whtfher  a  part  of  the  petitioning  tax- 
ayers  were  suui  because  of  the  payment  of 
ighway  taxes  or  taxes  on  dogs,  and,  as  we 
have  said,  the  judgment  does  not  in  terms 
show  that  such  were  not  included.  So  that 
if  the  county  judge  had  been  charged  with 
the  ascertainment  of  the  jurladictlcmal  facts, 
the  proceedings  do  not  show  that  those  facth 
were  ascertained. 

The  fourth  section  of  the  Act  of  1871  con- 
tains, among  other  things,  this  provistoo : 
"On  review,  persons  tax^  for  dogs  or  high- 
way tax  only  sliall  not  be  oounted  aa  taxpay- 
ers, unless  that  claim  was  made  before  tlie 
county  judge."  If  this  means,  as  counsel  for 
plaintiff  in  error  insists,  that  the  objection 
when  urged  on  review  shall  not  prevail  unless 
it  had  been  taken  before  the  county  Judge,  it 
does  not  weaken  but  confii-ms.the  view  tliut 
the  verified  petition  must  state  that  those  who 
sign  it  are  not  taxpayers  on  dogs  and  for 
highways  merely.  The  circuit  Judge,  in  bis 
opinion  In  this  case,  correctly  observes : 

"It  is  insisted  that,  because  the  amended 
Act  of  1871  defines  the  term  'taxpayer,'  f**«l 
'when  used  in  this  Act, '  to  mean  such  tax- 
payers as  are  not  assessed  for  dogs  or  highway 
tax  only,  it  Is  not  necessary  to  comply  with 
the  explicit  language  of  the  Act  as  to  the 
form  and  substance  of  the  petition.  The 
petition  Is  the  basis  and  groundwork  of  the 
whole  bonding  proceeding.  When  the 
amended  Act  was  passed  many  of  these  pro- 
ceedings had  been  set  aside  by  the  courts  of 
this  State  because  of  defects  of  form  in  the 
petition ;  and  It  was  the  well-settled  law  of 
the  state  courts  that  any  such  defect  vras 
Jurisdictional  and  rendered  the  whole  pro- 
ceeding futile.  Speaking  of  the  Act  of  1869, 
the  court  of  appeals  saiain  People  v.  SiitiUi, 
45  N.  Y.  772:  'The  authority  conferred  by 
the  Act  must  be  exercised  in  strict  conformity 
to,  and  by  a  rigid  compliance  with,  the  letter 
ui4  spirit  of  tbe  Statute. '  The  first  section 
of  the  amended  Act  provides,  in  language  as 
explicit  as  could  be  employed,  that  the  peti- 
tion, verified  by  one  of  the  petitioners,  shall 
set  forth  that  tbe  petitioners  are  a  majority 
of  taxpayers  of  the  town  who  are  taxed  or 
aasessed  for  property,  'not  including  those 
taxed  for  dogs  or  highway  tax  only.'  It 
subsequently  provides  that  the  word  'tax- 
payer, '  '  when  used  in  this  Act, '  shaU  mean 
any  corporation  or  person  ass^sed  or  taxed 
for  property,  .  .  .  not  including  those 
taxed  for  dogs  or  highway  tax  only. '  Section 
2  makes  it  the  duty  of  the  county  judge  'to 
proceed  and  take  proof  as  to  the  said  allega- 
tions in  the  petition;'  ^d  if  he  finds  that 
the  requisite  majority  of  taxpayers  have  con- 
sented, he  shall  so  adjud^.  If  there  were 
no  express  provision  requiring  it  to  appear 
in  the  petition  that  the  taxpayers  who  apply 
an  a  majority  of  the  designated  class,  the 
petition  would  doubtless  be  sufficient  If  it 
alleged  that  they  were  a  majority  of  the  tax- 
payers of  the  town ;  and,  in  this  view,  there 
was  no  need  of  amending  the  Act  of  1809  in 
tills  behalf.  If  the  argument  for  the  plaintiff 
is  sound  this  explicit  provision  Is  meanlng- 
leaa.  It  ts  not  to  be  ammed  that  the  Legis- 
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Jature  did  not  meao  aaythiag  by  the  language 
wbi(^  thej  BO  carefully  employed.  It  is  not 
difficult  to  apprelieod  what  the  Legislature 
neant  by  delmiDg  the  word  'taxpayer.'  It 
occurs  several  times  in  the  Act.  It  was  de- 
16441  flMd  for  cmivenieocc,  in  order  to  avoid  rep* 
etitlon  of  descriptioD  whenever  the  wotd 
was  used  Id  the  Act,  and  in  order  that  there 
should  be  no  room  for  doubt  what  kind  of  a 
^^ajcr  was  meant  whenever  the  word  was 

These  views  are  In  accordance  with  repeated 
adjudications  of  the  Court  of  Appeals  of  the 
State  of  New  York  in  construing  this  Statute ; 
uid  upon  Questions  of  Uiis  character,  when 
•rising  as  bore,  the  decisions  of  the  highest 
judicial  tribunal  of  a  State  are  entitled  to 
great  and  ordioarily  decisive  weight.  Meri- 
tcet/ier  v.  M'uhlevimrg  OouiUy  Gowrt,  130  U. 
B.  854,  857  [80  :  658,  6541  ;  Claib(mu  County 
T.  BrookB,  111  U.  S.  400,  410  [28  :  470,  474]. 
Id  Merti*  v.  Oook,  108  N.  T.  604.  509  [fl 
Cent.  Rep.  810],  the  court  h^:  "The  peti- 
tion was  presented  after  the  Amendment  of 
1671  to  the  Act  of  1869,  and  was  defective  in 
not  averring  that  the  petitioners  were  a  ma- 
jority of  the  taxpayers  of  the  Town  of  Hentz, 
excluding  those  taxed  for  dogs  or  highway 
tax  only.  The  fatal  character  of  the  defect 
has  been  so  adjudged  in  this  court  as  to  end 
further  discussion.  People  v.  Smith,  66  N. 
y.  185 ;  WdUl>oTough  v.  JV«#  York  dk  C.  R. 
Co.  76  N.  Y.  182 ;  ifetzffer  v.  Attica  it  A.  R 
Co.  79  N.  Y.  171.  Our  attention  has  hereto- 
fore been  drawn  (SiUt  v.  Peek$kiU  8av.  Bank, 
101  N.  Y.  490  [2  Cent.  Rep.  463]),  to  the 
definition  of  the  word  'taxpayers,'  given  in 
section  1  of  the  Act  of  1871,  and  to  the  fact 
that  such  definition  and  its  effect  had  never 
been  directly  passed  upon  by  this  court. 
The  argument  advanced  is  that  the  word 
'taxpayers, '  as  used  in  the  Act,  is  declared 
to  mean  taxpayers  exclusive  of  those  taxed 
for  dogs  or  highway  tax  odIt,  and  tliat  it  is 
illogical  to  deny  to  the  word,  whra  used  In 
a  petition  under  the  Act,  the  meaning  ascribed 
to  it  by  the  Act  Itself.  The  suggestion  is 
by  no  means  conclusive,  and  aomits  of  a 
satisfactory  answer.  'the  deifinition  was 
given  to  avoid  useless  repetition,  and  is  con- 
fined to  its  use  in  the  Act  itself.  The  petition 
is  required  to  be  <rerifled,  and  to  show  on  its 
tece  the  consent  of  the  requisite  majoritv, 
and  is  not  satisfied  by  an  ambiguous  oath, 
frue  in  one  sense  and  not  true  in  another." 

As  on  the  face  of  these  proceedings  there 
was  an  entire  want  of  power  to  issue  the 
bonds,  no  reference  to  the  doctrine  of  estoppel 
need  be  mnde.  We  answer  the  first  and  ulrd 
TAAKi  questions  in  the  negative,  and  the  second  and 
fourth  in  the  afllnnative. 
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UNITED  STATES,  Ptff., 

JOSEPH  W.  LACHER. 

«eea.  a'ftepotter^  6d.flM-6n,) 

AnMouitii  in  a  ttatut^—reaort  to  prior  ttaiutt 
~-tMnetwitiott^tUerUgoBomt  wutnuHon 
penai  HaM$  mm.  S467  and  S891,Bn.  BtaL 
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—ombtttUment  of  lettenand  tJkeir  oonUnU — 
offentet — quetUon  om  AcMeii  l»  wpinion  iw^ 
property  ttated. 

L  If  there  bs  anj  amUpiltr  In  a  seotton  of  tb» 
United  States  Revised  Statutes,  resort  maj  be  had 
to  the  original  statute  from  which  the  sectloo 
was  taken,  tu  ascertain  what.  If  any,  ohante  of 
pbraseolosT  tbece  Is,  and  whether  suoh  dumg* 
should  be  oonstrued  as  changing  the  law. 

2.  For  the  purpose  of  arriving  at  tba  true  meaD> 
Ing  of  a  statute,  courts  read  wltb  sooh  stops  a* 
are  mBoIfestl;  required. 

8.  Though  penal  laws  are  to  be  construed  strlctlri 
yet  the  Intention  of  the  LegiBlatum  must  govern 
fa  the  oonstruotton  of  penal  as  well  as  other 
statutes,  and  ther  aiv  not  to  be  oonstrued  •» 
■trlotly  as  to  defeat  the  obvious  intention  of  tta* 
Legislature. 

4.  Two  classes  of  offenses  wen  Intended  lo  be 
created  by  seeticm  SW,  U.  8.  Bev.  Stat^  one  re- 
lating to  the  emboiSElement  of  letten,  etc.,  and 
the  other  to  stealing  the  contents. 

5.  Seotlons  3891  and  64S7,  U.  S.  Bev.  Stat.,  are  to  be 
considered  together,  and  the  offenses  of  eecreC- 
Ing,  embenllag  or  destroying  mail  matter,  not 
oontainlng  articles  of  value,  are  punishable  under 
tbelone,  and  containing  such  articles  under  tbe 
other. 

8.  The  embefKleroent  by  a  person  employed  in  k 
department  of  the  postal  senrlce  of  a  letter  In* 
tended  to  be  conveyed  by  mall  and  containing  an 
article  of  value,  which  came  into  the  pnmesaloo 
of  such  penon.  Is  made  an  offense  against  the 
Dnited  States  by  sec  fiUT,  U.  &  Bev.  StatH  and 
the  penalty  is  presorlbed  fOr  sncb  embesslepwot 
by  said  section. 

T.  A  question  oertlfled  in  a  form  disapproved  of 
by  this  oourt,  will  not  be  answered:  such  as  the 
question.  "W  hether  an  offense  against  the  United 
States,  under  sec.  S467,  Uev.  Stat..  Is  charged  In 
either  the  1st  or  8d  count  of  the  Indictment.'* 
[No.  664.J 

Argued  April  t3.  1888.   Seargumeat  ordered 
Mag  14,  1S88.    SuhmiUed  March  t8,  1390, 
DecSdtd  ApHl  J4.  1890. 

ON  a  certificate  of  division  in  opinion  t>e- 
tween  the  Judges  of  the  Circuit  Court  of 
the  United  States  for  the  SontheiD  District  of 
New  York,  on  motions  for  new  trlab  and  ia 
arrest  of  judgments,  after  a  conviction  of  d^ 
fendant,  an  employe  >n  the  New  York  Post- 
Offlce,  for  embezzling  a  letter  containing  an 
article  of  value,  on  an  indictment  under  sec, 
5467  of  the  Revised  Statutes. 
The  facts  are  stated  in  the  <qdiiloo. 
Mr,  Wnu  A.  Maonr.  AtdttatU  Atty  Qen., 
for  plaintiff: 

If  a  doubt  arises  as  to  the  meaning  of  a  pro- 
vision of  the  Revised  Statutes,  resort  msy  be 
bad  to  the  original  statute  from  which  such 
provision  was  taken  for  the  purpose  of  ascer- 
taining that  meaning,  the  presumption  being 
in  favor  of  tbe  continuance  in  the  Revision  of 
the  l&w  »  It  stood  ttefore  the  Revision  went 
into  effect. 

U.  8,  V.  BovBon.  100  U.  8.  508,  618  (25:  681, 
682):  U.  8.  v.  Eir$iA.  100  U.  8.  38  (26:  580); 
Mwr  v.  Weiiern  Car  Co.  108  U.  S.  1,  11  (26: 
69,  60);  Northern  Poe.  M.  Oo.  v.  Hmtert,  118 
U.  S.  642  (29:  765);  Cambria  Iron  Oo.  v.  AtA- 
bum,  118  C.  &  67  (80:  61);  D^Oaek  t. 
iKitnb,  116  n.  B.  40S  (29:  «»):  Tn^lor  v.  Do- 
kmet,%  OtL  Cm.  148;  BmMfWT.  TofUrr, 

iu  u.  a. 
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11  OntL  320;  U.  8.  y.  POUtreau.  14  BUtcbf. 
136. 

If  It  be  perfectly  clear  from  the  coDteots 
that  the  ftppftrent  f^mmatical  cons'tructlon 
canaot  be  the  true  one,  then  tb&t  which  upon 
Ibe  whole  is  the  true  meaning  shall  prevail  in 
spite  of  the  grammatical  coDSiructioQ  of  a 
particular  part  of  it. 

Waugh  V.  Middteton,  8  Excb.  852;  Wilber- 
force,  Statutes,  118,  114;  Hardcastle,  Smiutcs, 
88.  29. 

This  court  will  nerer  declare  an  Act  of  Con- 
gress uDConstitutional  on  doubtful  premises, 
and  It  has  been  astute  to  find  reasons  to  avoid 
ascribing  to  Congress  the  Intention  to  override 
a  treaty  {Uhew  Btong  v.  U.  8.  112  U.  8.  888 
<Sd:  T70),  or  to  put  a  fetter  on  a  power  lodged 
in  the  executive  by  the  Constitutmo. 

Blake  v.  U.  8.  103  U.  8.  227  (26:  462). 

It  is  in  n  hicfa  degree  disparaging  to  Confess 
to  say  that  itliad  no  purpose  to  make  punisha- 
ble, by  section  5487,  the  grave  oiTensca  of  ae 
creiin;r,  embezzling  and  destroying  letters 
containing  articles  of  value.  If  it  baa  nosuch 
purpose,  why  did  it  define  those  offenses?  To 
suppose  that  Confrrcss,  while  pretending  to 
remedy  auch  an  evil,  intended  io  pass  an  Act 
which  by  its  own  express  words  was  to  be  ren- 
dered wholly  ineffective  under  any  possible 
circumstaDces,  is  to  suppose  Congress  to  be 
capable  of  deliberate  folly.if  notof  Iraud  upon 
tbe  public. 

V.  8.  V.  Stern,  5  Blotchf.  512. 

The  inartificial  manaer  Id  which  many  of 
cur  statutes  are  framed,  the  inaptncss  of  ex- 
piessioiis  frequently  used,  and  the  want  of 
p>:rspiciiity  and  precision  notunfrequentlymet 
with,  often  require  the  court  to  look  less  at  tbe 
letter  or  words  of  the  statute  tban  at  the  con- 
text, tbe  subject  mitter,  the  consequences  and 
effects,  and  tbe  reason  and  spirit  of  tbe  law. 
in  endeavoring  to  arrive  at  tbe  will  of  tbe  law- 
giver. 

6tradling  v.  Morgan,  1  Plowd.  IM;  Eytton 
T.  Studd,  2  Plowd.  468;  Manon  v.  IRogen,  4 
Litt.  (Ky.)  877.  and  cases  cited,  1  U.  8.  Dig- 
4»4;  Thonipaon  v.  State.  20  Ala.  62;  Turner  v. 
8taU,  40  Ala.  21;  Worrells.  State.  12  Ala. 732; 
Hutht^r  V.  Uarrit,  L.  R  1  Exch.  Div.  97;  Reg. 
V.  WUme.  L.  R.  5  Q.  B.  877;  Worth  t.  Pack,  7 
Pa.  2tiS;  State  v.  King,  44  Mo.  283. 

Where  the  alternaUve  lies  between  either 
supplying  words  by  implication  or  adopting  a 
construction  wbieb  deprives  certain  existing 
words  of  all  meaning.  It  Is  usud  to  supply  tbe 
words. 

lie  Wninemight,  1  Pbill.  Ob.  258;  Tovintend 
V.  Deacon.  8  Exch.  706;  Oarhy  v.  Harn$,  7 
Exch.  591;  Buxham  v.  Wheeler.  8  Hurl.  &  C. 
76;  Hrg.  v.  Dueling,  8  El.  &  Bl.  606. 

A  statute  ought  to  be  so  construed  that.  If  It 
can  be  prevented,  no  clause,  sentence  or  word 
shall  be  superfluous,  void  or  Insigniflcant. 

Rt^.  V.  Bitltop  of  Oxford,  L.  R.  4  O.  B.  Div. 
261;  Com.  v.  Alger,  7  Cush.  89;  Wilberforce, 
Slat.  118;  Biamforde  v.  Blamforde.  SBulst.  108; 
OoodalVt  Cate,  5  Coke,  05  b;  Broom,  Leg.  Max. 
628;  Dwarris,  StaL  685. 

Though  penal  laws  are  to  be  construed 
■trlctly,  th«y  are  not  to  be  construed  »  strictly 
as  to  defeat  tbe  obTious  intention  of  tbe  Legis 
lature. 

U.  a.  V.  Watbetyer,  18  U.  a  S  WbeaL  76  (5: 
»4  U.  8. 


87);  American  Fur  Oo.  t.  17.  A  97  U.  B.  8  Pet 
858  (7:  460);  U.  8.  v.  Morrit.  80  V.  8.  14  Pet. 
464  (10:  648);  Randolph  v.  State.  9  Tex.  53H. 

If  words  of  a  statute  ma\'  he  rejected  alto- 
gether (CT:  8.  V.  Stem,  5  Blatchf.  512:  Silver 
v.  I^d,  74  U.  8.  7  WaU.  219  (.9:  188);  Retche 
V.  Smythe,  80  U.  8. 18  Wall.  163(30:566);  Rueit- 
maboge  v.  Lulloobhoy  Mottichund,  8  Moore, 
P.  C.  424),  It  Is  oot  coing  any  farther  to  allow 
words  to  be  supplied. 

When  the  intent  calls  for  tbe  presence  of  cer- 
tain omitted  words,  such  words  are  virtually 
written. 

Qtegntu  V.  BurneU,  7  Clark  &  F.  607. 

Almost  every  word  in  a  language  has  many 
different  meanings,  and  no  onacan  tell  what 
a  given  word  in  a  writing  signifies  without  a 
knowledge  of  tbe  context  In  which  that  word 
occurs. 

MeCuUoeh  v.  Maryland,  17  U.  8.  4  Wheat. 
413  (4:  579j;  U.  8.  v.  PelUtreau,  14  Blatclif. 
126;  U.  a.  T.  Jenther,  13  Blatchf.  835;  U.  8. 
T.  Faikeiihaiwr,  21  Fed.  Ren.  624. 

U.  8.  V.  Ung,  10  Fed.  Itep.  879,  camiot 
stand  against  tbe  cases  referred  to  in  support 
of  the  opposite  view,  to  which  may  be  added 
IT.  a.  V.  Baugh,  1  Fed.  Rep.  784. 

Mr.  BeojMiiin  Barker,  Jr.,  for  defend- 
ant: 

No  penalty  is  prescribed  for  any  offense  un- 
der section  6467.  Rev.  Stat.,  except  for  that 
of  stealing  or  lading  out  of  a  letter  its  valu- 
able contents  by  an  employ^  in  tbe  postal 
service. 

U.  a.  T.  Long,  10  Fed.  Rep.  879. 

Tbe  etymology  of  tbe  language  of  section 
8891.  Rev.  Stat.,  sustains  tbe  defendant's  po- 
sition; "  although"  ia  the  synonym  for  "  not- 
withstanding." and  is  used  to  bring  the  adversa- 
tive proposition  into  tbe  greater  prominence. 

Webster's  Diet.;  Ogilvie'a  New  Imiwrial 
Diet.;  Soule,  English  Synonyms. 

The  language  used  by  Congress  in  the  sec- 
tions under  consideration  must  be  deemed  to 
be  tbe  legislative  declaration  of  the  sutute  law 
on  the  subjects  wblcb  they  embraced,  aod 
when  Its  meaning  Is  plain  the  courts  cannot 
look  to  the  statutes  which  have  been  revised 
to  see  if  Conpresa  erred  in  this  revision. 

U.  8.  V.  Botoen.  100  U.  8.  518  (25:  632); 
Tietar  v.  Arthur.  104  U.  8.  498  (26:  683). 

Tbe  doctrine  is  fundamental  in  English  and 
American  law  that  there  can  be  no  construc- 
tive offenses;  that  before  a  man  can  be  punished 
bis  case  must  be  plainly  and  unmistakably 
within  the  statute,  and  if  there  be  any  fair 
doubt  whether  the  siatute  embraces  it,  that 
doubt  is  to  be  resolved  in  favor  of  tbe  ac- 
cused. 

U.  a.  Morri$,  89  U.  S.  14  Pet.  464  (10: 
548);  U.  8,  T.  Watberger,  18  U.  8.  5  Wheat.  76 
(6:  87);  U.  8.  v,  S/iO&n,  16  U.  8. 2  Wheat.  119 
(4:  199);  1  Bishop,  Crim.  Law,  %%  184, 146. 

Mr.  (7ii{^Jujfu»  Fuller  delivered  the  opin-  [68B] 
ion  of  the  court : 

The  defendant,  an  employ^  in  tbe  post-offlce 
at  New  York,  was  found  guilty  of  embezzling 
a  letter  containing  an  article  of  value  on  an 
indictment  under  section  5467  of  tbe  Revised 
Statutes.  A  hearing  on  motions  for  new 
trial  and  in  arrest  of  Judgment  before  the 
circuit  judge  of  the  8eoi»d  Circuit  and  the 
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district  judge,  holding  the  court,  resulted 
Id  a  divisioQ  of  opioion  upon  the  following 
questions,  which  were  certified  to  tbii  court : 

"  1.  Whether  an  offenae  aninet  the  United 
States  under  section  54A7,  Kevised  Statutes, 
is  ctiarj^ed  in  either  the  first  or  the  third  count 
of  tlie  indictment? 

"2.  Whether  the  erohezKlement  bj  a  person 
employed  in  a  department  of  the  postal  service 
of  a  letter  intended  to  be  coovejed  by  mail 
and  containing  an  article  of  value,  which 
sLiall  have  coine  into  the  possession  of  such 
pvrson,  is  made  an  offense  against  the  United 
titutes  by  5467  of  the  Revised  Statutes  of 
tlic  United  States,  and  whether  any  penalty 
is  prescribed*  for  such  embezzlement  by  said 
section  t" 

Section  5467  is  as  follows: 

"  Any  person  employed  In  any  department 
of  the  postal  service  who  shall  secrete,  em- 
bezzle or  destroy  any  letter,  packet,bsg  or 
mail  of  letters  intrusted  to  him,  or  which 
sliall  come  into  his  possession,  and  which  was 
intended  to  be  conveyed  by  mail,  or  carried  or 
delivered  by  any  mail  carrier,  mail  mes- 
senger, route  agent,  letter-  carrier  or  other 
pcrsion  employed  In  any  deptartment  of  the 

rostal  service,  or  forwarded  tlii-ough  or  de- 
ivered  from  any  post-oftlce  or  branch  post- 
ottice  established  by  autliority  of  the  Post- 
master-Ueneral,  and  which  shall  contain 
any  note,  bond,  draft,  check,  warrant,  revenue 
stiimp,  postage  stamp,  stam|>ed  envelope, 
postul  card,  money  order,  certificate  of  stock 
or  other  pecuniary  obligation  or  security  of 
tlie  government,  or  of  mj  officer  or  fiscal 
agent  tiiereof,  ol  any  description  whatever; 
any  bank-note,  bank  post-btll,  bill  of  ex- 
change or  note  of  assignment  of  stock  in  the 
funds;  any  letter  of  attorney  for  receiving 
[626]  annuities  or  dividends,  selling  stock  in  the 
funds  or  collecting  the  interest  thereof ;  any 
letter  of  credit,  note,  bond,  warrant,  draft, 
bill,  promiSBory  note,  covenant,  contract  or 
agreement  whatsoever,  for  or  relating  to  the 
pnyment  of  money,  or  the  delivery  of  any 
article  of  value,  or  the  performance  of  any 
act,  matter  or  thing;  anr  receipt,  release, 
acquittance  ordiscliargeof  or  from  anr  debt, 
covenant  or  demand,  or  any  part  tnereof; 
any  copy  ot  the  record  of  any  judgment  or 
decree  in  any  court  of  law  or  diancery  or 
any  execution  which  may  have  issued  there- 
on ;  any  copy  of  any  other  record,  or  any  other 
article  of  value,  or  writing  representing  the 
same ;  any  such  person  who  shall  steal  or 
take  any  of  the  things  aforesaid  out  of  any 
letter,  packet,  bag  or  mail  of  letters  which 
shall  have  come  into  bis  possession,  either 
in  the  regular  course  of  his  official  duties  or 
In  any  otlier  manner  whatever,  and  provided 
the  same  shall  not  have  been  delivered  to  the 

fnxTty  to  whom  it  is  directed,  shall  be  pun- 
Bhable  by  imprisonment  at  hard  labor  for 
not  less  than  «w  year  nor  mora  than  flra 
years." 

It  is  argued  Uiat  no  indictment  can  be  sus- 
tained under  this  section  against  a  post-of- 
fice employ^  for  secreting,  embezzling  or  de- 
stroying any  letter,  packet,  bag  or  mail  of 
letters  iutonded  to  be  omveyed  by  mall,  ate, 

less 


OfWtaining  any  of  the  articles  ui.med,  or  any 
other  article  of  value,  and  that  the  only 
offense  punishable  under  the  section  ia  that 
of  rtealiug  or  taking  any  of  the  things  aftne- 
said  "out  of  any  letter,  packet,  ba^  or  mail 
of  letters. "  As  secreting,  embezzling  or  de- 
stroying  letters,  etc. ,  containing  articles  of 
value,  are  plainly  grave  offenses,  and  are 
described  in  the  section  with  particularity, 
the  intention  to  impose  a  penalty  on  their 
commission  cannot  reasonably  be  denied,  and 
although  the  utparent  grammatical  con- 
struction might  be  otherwise,  the  true  mean- 
ing, if  clearly  ascertained,  ought  to  prevail. 
If  Uicre  he  any  ambiguity  in  section  5467. 
inasmuch  as  it  is  a  section  of  the  Revised 
Statutes,  which  are  merely  a  compilation  of 
the  statutes  of  the  United  States,  revised, 
simplified,  arranged  and  consolidated,  resort 
may  be  had  to  the  original  Statute  from  which 
this  section  was  taken,  to  ascertain  what, 
if  any,  change  of  phraseology  there  is  and 

whether  such  change  should  be  construed  aa   

changing  the  law.  United  Slatet  v.  Bown, 
100  U.  S.  508,  S18  [35  :  631,  6821  ;  UmUd 
Statet  T.  Birteh,  100  U.  S.  38  [25 :  5891  : 
Myer  v.  Watem  Oat  Co.  102  U.  8.  1,  11  [M: 
59,  60] .  And  it  is  Said  that  this  is  especially 
so  where  the  Act  authorizing  the  revision 
directs  marginal  references,  as  is  the  case 
here.  19  SUt.  chap.  82,  g  2,  p.  268 ;  End- 
lich  on  Int.  Statutes,  g  51.  Accordingly, 
we  find  that  this  section  took  the  place  of 
section  279  of  the  Act  <tf  June  8|  U73  (17 
Stat.  818) ,  which  reads  as  follows: 

"  That  any  person  employed  in  anr  depart- 
ment of  the  postal  service  who  shall  secrete, 
embezzle  or  destroy  any  letter,  packet,  bag 
or  mail  of  letters  intrusted  to  him,  or 
which  shall  come  into  his  possession,  and 
which  was  Intended  to  be  conveyed  by  mail, 
or  carried  or  delivered  by  anv  mail-carrier, 
mail -messenger,  loute-agent,  letter-carrier  or 
other  person  employed  in  any  department  of 
the  postal  service,  or  forwarded  through  or  de- 
livered from  any  post-office  or  branch  post- 
offlce  established  by  authority  of  the  Postmas- 
ter-Oeneral,  and  which  shall  contain  any 
note,  bond,  dzaft,  check,  warrant,  revenue- 
stamp,  postage-stamp,  stamped  envelope, 
postal  card,  money-onler,  certificate  of  stock 
or  other  pecxmiary  obligation  or  security  of 
the  government,  or  of  any  officer  or  fiscal 
agent  thereof,  of  any  description  whatever; 
any  bank-note,  bank  post-bill,  bill  dt  ex- 
change or  note  of  assignment  of  stock  In  the 
funds;  any  letter  of  attorney  for  receiving 
annuities  or  dividends,  selling  stock  in  the 
funds  or  collecting  the  interest  thereof ;  any 
letter  of  credit,  note,  bond,  warrant,  draft, 
bill,  promissory-  note,  covenant,  contract  or 
agreement,  whatsoever,  for  or  relating  to 
the  payment  irf  mcmey,  or  the  delivery  cl  any 
article  of  value,  or  the  performance  of  any 
act,  matter  or  thing ;  any  receipt,  release, 
acquittance  or  discharge  of  or  from  any  debt, 
covenant  or  demand,  or  any  part  thereof ; 
any  copy  of  the  record  of  any  judgment  or 
decree  In  any  court  of  law  or  chancerr^r 
any  execution  which  may  have  Israed  there- 
on ;  any  copy  of  any  (rtber  reoord,  or  any 
other  article  of  value,  or  writing  tepieeeAt- 
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log  the  lame;  any  ludi  person  who  shftll 
■tea]  fx  take  any  of  the  things  aforesaid  out 
of  any  letter,  packet,  bag  or  mail  of  letters 
which  ihall  have  come  Toto  hit  possession, 
eitlier  in  the  regular  course  of  his  official 
[628]  duties,  or  in  any  o^er  manner  whatever, 
and  provided  the  same  shall  not  have  been 
delivered  to  the  party  to  whom  it  is  directed, 
eveiT  such  person  shall,  on  coDTiction  there- 
of, for  every  such  offense,  be  imprisoned  at 
hard  labor  not  less  than  one  nor  more  than 
live  years." 

The  words  at  the  close  of  the  section, 
"evety  such  person  shall  on  conviction  there- 
of, fbr  every  such  offense,  be  imprisoned,  "  are 
omitted  in  the  revised  section,  and  the  ques- 
tion is  whether  that  change  works  the  change 
tn  the  law  contended  for.  It  will  be  per- 
ceived that  If  the  word  "or,"  or  the  word 
"and,"  were  supplied  before  the  words  "any 
such  person  who  shall  steal,"  etc.,  as  hav- 
ing been  omitted  by  way  of  ellipsis,  a  course 
often  pursued,  the  objection  would  have 
nothing  to  rest  on.  But  we  do  not  think  the 
supplyinff  of  any  word  is  necessary.  If  the 
comma  uter  tlie  word  "directed,**  in  the 
third  line  firom  the  close  of  the  section  as  it 
appears  in  the  Bevlsed  Statutes,  be  treated 
as  a  semicolon,  the  result  is  the  same,  and 
obviates  any  uncertainty  in  the  matter. 
For  the  purpose  of  arriving  at  the  true  mean- 
ing of  a  statute,  courts  reaid  with  such  stops 
as  are  manifestly  required.  Sammaek  v. 
Firrmen  Loan  d  T^tut  Co.  lOS  U.  8.  77,  84 

{26:  nil,  1113]  ;  VniUdL  Stattt  v.  Itham,  84 
I.  fl.  17  Wall.  496  [81 :  7281. 
As  contended  on  behalf  of  the  defendant, 
there  can  be  no  constructive  offenses,  and  be- 
fore  a  man  can  be  punished,  his  case  must  be 
plainly  and  unmistakably  within  the  statute. 
But  though  penal  laws  are  to  be  construed 
strictly,  yet  tne  lntenti<m  of  the  Legislature 
must  govern  in  the  constmctlon  of  penal  as 
well  as  other  statutes,  and  they  are  not  to  be 
construed  so  strictly  as  to  defeat  the  obvious 
intention  of  the  Legislature.  United  State*  v. 
Witiberger.  18  U.  8.  S  Wheat.  76  [5 :87]  ; 
United  8tat€i  v.  Morrii,  88  U.  8.  14  Pet.  464 

ilO :  648]  ;  Ameriean  Fur  Go.  t.  IThitod  Statm. 
7  U.  S.  8  Pet.  858,  867  [7  :  460.  468]. 
"It  appears  to  me,"  said  Mr.  juttiee  Story, 
in  United  States  v.  Winn,  8  Sumn.  209.  211, 
"that  the  proper  course,  io  alt  these  cases, 
is  to  search  out  and  follow  the  true  intent  of 
the  Legislature,  and  to  adopt  that  sense  of 
the  words  which  harmonizes  best  with  the  con- 
text, and  promotes  In  the  fullest  manner  the 
apparent  policy  and  objects  of  the  Legisla- 
ture." 

(eS91      To  the  same  effect  is  the  statement  of  Mr. 

Sedgwick,  in  his  work  on  Statutory  abd  Con- 
stitutional Law  (2d  ed.)  282 :  "The  rule  tL.it 
statutes  of  this  class  are  to  be  construed  strict- 
ly is  far  from  being  a  rigid  or  unbending 
one;  or  rather,  it  h&a  in  modem  times  been 
so  modified  and  explained  away  as  to  mean 
little  more  than  that  penal  provisions,  like 
•11  others,  are  to  be  fairly  construed  according 
to  the  legislative  intent  as  expressed  io 
the  enactment;  the  courts  refusing,  on  the 
one  band,  to  extend  the  punishment  to  ca^'s 
which  are  not  clearly  embraced  in  them,  and, 
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on  the  otiier,  equally  refusing,  by  any  mere 
verbal  nicety,  forced  coiistruttlon  or  equi- 
table io^rpretiitiun,  to  exouurate  parties 
plainly  witliin  their  scope." 

This  passage  is  quoted  by  H^ivn  Bramwcll, 
In  Atty.  Gen.  v.  Sillen,  2  Hurl.  &  C,  333 
as  one  "in  which  good  sense,  forci?  aiid 
propriety  of  langnn^jt-  are  equally  conspic- 
uous ;  and  which  is  amply  borne  out  by  tlie 
authorities.  English  and  American,  which  ho 
cites."  Foley  V.  Fletcher,  28  L.  J.  N.  S. 
Exch.  106 ;  yiehoUon  v.  Fields.  31  L.  J.  N, 
3.  £xch.  238;  Hardcastle  on  Statutorv  Luw, 
p.  251. 

And  the  reason  for  the  less  rigorous  appli- 
cation of  the  rule  Is  well  given  in  Maxwell 
on  the  Interpretation  of  Statutes  (2d  ed.)  p. 
318,  thus : 

"The  rule  which  requires  that  penal  and 
some  other  statutes  shall  be  construed  strictly 
was  more  rigorously  applied  in  former  times, 
when  the  number  of  capital  offenses  was  one 
hundred  and  sixty  or  more ;  when  it  wai  still 
punishable  with  death  to  cut  down  a  clierry- 
tree  in  an  orchard,  or  to  be  seen  for  a  mouth 
in  the  company  of  gipsies.  But  it  has  lost 
much  of  its  force  and  importance  in  recent 
times,  since  it  has  become  more  and  more 
generally  recognized  that  the  pammnunt  duty 
of  the  judicial  interpreter  is  to  put  upon  the 
langua.fre  of  the  Ijegislature,  honestly  nnd 
faithfully,  its  plain  and  rational  mcanini:, 
and  to  promote  its  object.  It  was  foundi  il, 
however,  on  the  tenderness  of  the  law  for  the 
rights  of  individuals,  and  on  the  sound  prin- 
ciple that  it  is  for  the  Ijegislature.  not  the 
court,  to  define  a  crime  and  ordain  its  pun- 
ishment. " 

We  entertain  no  doubt  that  two  classes  of 
offenses  were  intended  to  be  created  bv  sec- 
tion 5467,  one  relating  to  the  emliezzlement  [630] 
of  letters,  etc.,  and  the  other  to  stealing  the 
contents,  and  that  this  conclusion  is  not 
reached  in  violation  of  any  rule  of  construc- 
tion applicable  to  penal  sLitutes. 

But  it  is  said  that  the  olTeose  of  embez- 
zling a  letter  Is  covered  by  section  3891  of  the 
Revised  Statutes,  and  that  of  ab»>tracting 
Its  valuable  contents  by  section  •'MOT,  and 
hence  the  latter  was  intended  to  1k'  eoofined 
to  stealing  the  contents  and  should  not  be 
held  to  embrace  secrelini;.  enilH'Zzling  or  de- 
stroying the  letter,  which  mii^lit  contain  noLh- 
ing  of  value. 

Section  38i»l  is  as  follows: 

"Any  person  employed  in  any  department 
of  the  postal  service,  who  shall  unlawfully 
detain,  delay  or  open  any  letliT,  packet,  bag 
or  mail  of  letters  intrusted  to  him,  or  which 
has  come  into  his  posses.sion,  and  which  was 
intended  to  be  conveyed  by  mail,  or  carried 
or  delivered  by  any  mail-carrier,  mnil-mca- 
senger,  route-agent,  letter-carrier  or  other 
person  employed    in  any  dep:irtment  of  the 

festal  service,  or  forwarded  Uirou^ih  or  de- 
ivered  from  any  po.it-ofilce  or  bnint  h  pnst- 
office  estublished,  bv  authority  of  the  I'ast- 
master-General  .or  wfio  sliall  secrete,  embezzle 
or  destroy  anv  .such  letter,  packet,  bag  or  mall 
of  letters,  afthonjih  it  drf.-s  not  contain  any 
aecuritv  for  or  assurunce  relating  to  money 
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or  other  thing  of  vahie,  shall  be  punishable 
by  a  fine  of  not  more  than  five  hundred 
dollars,  or  by  imprisonment  for  not  more  than 
one  year,  or  by  both." 

This  section  Is  based  on  section  146  of  the 
Act  of  June  ^  1872  (17  Stat  802).  which 
reads  thus: 

"That  any  person  employed  in  any  de- 
partment of  the  postal  service,  who  shall 
■unlawfully  detain,  delay  or  open  any  letter, 
packet,  bag  or  mail  of  letters  intrusted  to 
Dim,  or  which  shall  have  come  into  his  pos> 
session,  nod  whidi  wss  Intended  to  be  con- 
veyed by  mail,  or  carried  or  delivered  by  any 
mail -carrier,  mail -messenger,  route-agent, 
letter-carrier  or  other  person  employed  in  any 
department  of  the  postal  service,  or  forward- 
ed through  or  delivered  from  any  post-offlce 
or  branch  post-ofBce  established  by  authority 
of  the  Postmaster-Qeneral ;  any  such  person 
who  shall  secrete,  embezzle  or  destroy  any 
such  letter,  packet,  bag  or  mail  of  letters, 
T6311  *^  aforesaid,  which  shall  not  contain  any  se- 
curity for  or  assurance  relating  to  money  or 
Other  thing  of  value,  every  such  person  slull, 
on  conviction  thereof,  for  every  such  offense, 
forfeit  and  pay  a  penalty  of  not  exceeding 
five  hundred  dollars,  or  be  imprisoned  not 
more  than  one  year,  or  both,  at  toe  dia(»etion 
of  the  court." 

The  contention  is  that  the  embezzlement 
of  a  letter  is  punishable  only  under  section 
8801,  whether  It  does  or  does  not  contain  a 
thing  of  value ;  that  if  it  does  the  offender 
is  not  liable  under  section  5467,  unless  he 
steals  it ;  and  that  this  is  a  reasonable  and 
just  oonatruction,  as  the  letter  may  have  been 
taken  without  intention  to  abstract  the  arti- 
cle, and  Indeed  without  suspicion  of  the 
contents  until  the  interior  Is  explored.  And 
It  Is  urged  that  as  section  146  of  the  Act  of 
June  8.  1872,  expresslv  provided  a  penalty 
for  the  embezzlement  of  a  letter,  "  which  shaU 
not  oontaiu*  auT^lng  of  value,  and  its  sub- 
•titute,  section  8891,  uses  the  language,  "al- 
though it  does  not  contain"  anything  of 
value,  the  latter  section  has  been  thereby 
broadened  so  as  to  punish  the  offense  whether 


the  letter  contains  an  article  of  value  or  not. 
This  view  would  require  us  to  hold  that  the 
intention  was  to  do  away  with  the  long-ob- 
served distinction  between  embezzling  letters 
containing  valuable  matter  and  those  which 
do  not,  and  to  absolve  the  culprit  from  lia- 
bility for  all  the  consequences  of  his  unlaw- 
ful  act,  notwithstanding  the  offenses  of  secret- 
ing, embezzling  or  destroying  letters  of  the 
first  class  are  oucfully  dcfinra.  If  section 
8891  coven  the  embezzlement  of  all  letters 
and  mail  matter,  no  reason  for  the  larger 
part  of  section  5487  can  be  perceived.  The 
construction  contended  for  is  inadmissible. 

We  concur  with  counsel  for  the  government, 
that  as  sections  146  and  879  of  the  Act  of 
June  8,  1872,  are  to  be  considered  together, 
so  are  sections  8891  and  5467,  and  that  die 
offenses  of  secreting,  embezzling  or  destroy- 
ing mail  matter  not  containing  articles  of 
value  are  punishable  under  the  one,  and  con- 
taining such  articles  under  the  other.  We  are 
unable  to  find  any  sound  reason  for  the  con- 
clusion that  Congress  intended  to  substitute 
for  "  impriaoment  at  hard  labor  for  not  less 
than  one  year  nor  more  than  five  years, "  the 
penalty  denounced  by  section  279  and  carried 
into  section  5467,  in  respect  to  the  embezzle- 
ment of  mall  matter  oontalning  articles  of 
value,  "a  fine  of  not  more  than  five  hundred 
dollars,  or  by  Imprisonment  for  not  more 
than  one  year,  or  by  both, "  the  punl^ient 
for  embezzling  mail  matter  not  containing 
such  articles. 

Similar  views  as  to  section  5467  were  ex- 
pressed by  Jvdiffa  Benedict  In  United  Statet 
V.  PetUtreau,  14  Blatchf.  136,  and  United 
Btate*  V.  JetUhmr,  18  Blatchf.  885;  and  by 
Judg*  Bfawer  ai  to  Motion  0469,  in  I7htt«i 
8UUt»  V.  FaOcenhaitm,  21  BM.  Rep.  624. 
Contra,  United  Statm  v.  Long.  10  Fed.  Rep. 
879. 

The  first  question  certified  is  in  a  form  fre- 
quently disapproved  of.  DubUn  Tap.  v.  MU- 
ford  Ban.  Intt.  136  U.  6.  610.  614  [82  :  588. 
6S41 ;  United  BUOee  r.  SmrthweiK,  120  U.  B. 
887  [80  :  6641  ;  UniUtd  Btatn  t.  mOi,  181 
U.  S.  60  [88  :  971.  The  memi  ^mmMm  it 
atmaered  im  (As  rfkrmmUm  md  U  viil  bt  s* 
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